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In  re  OFFICIAL  BALLOT  FOE  THE  GEN- 
EBAL  ELECTION  OF  NOVEMBER.  1906. 

(Bapreme  Conit  of  MlnneBota.     Oct.  12,  1906.) 

BlECTIORS— NOldlf  ATIORS— Pktitiom  —  So»- 
nCISROT. 

Where  it  api>ean  that  the  elector*'  certifi- 
cate of  nomination  for  the  office  of  Oovemor, 
filed  with  the  Secretary  of  State,  waa  signed  by 
less  than  2,000  qualified  voters  of  the  state, 
it  was  legally  insufficient  to  entitle  bis  name 
to  be  placed  on  the  official  iMllots  for  any  pur- 
pose. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Gent  Dig.  Elections,  U  121,  123.1 

In  the  matter  of  the  application  to  correct 
the  official  ballot  for  the  general  election  of 
November,  1906.  Order  requiring  respond- 
ents to  sbow  cause  why  the  name  of  John 
W.  Jobnaon  should  not  be  stricken  from  the 
sample  ballot  Order  striking  such  name 
entered. 

How,  Butler  A  Mitchell,  tor  petitioner. 

PER  CURIAM.  This  matter  came  on  for 
bearing  on  an  order  requiring  the  respond- 
ents to  sbow  cause  why  the  name  of  John 
W.  Johnson,  which  baa  been  placed  upon  the 
sample  official  ballot  for  the  next  general 
election  as  the  candidate  for  Governor  of 
the  Socialist-Labor  Party,  should  not  be 
Ktrlcken  from  such  sample  ballot,  and  that 
bis  name  be  wholly  omitted  from  the  official 
ballot  Upon  tbe  admissions  and  proofs  of 
the  parties  tbe  court  finds  that  the  electors' 
certificate  of  nomination  of  John  W.  John- 
son, which  was  filed  In  tbe  office  of  the 
Secretary  of  State  and  made  the  basis  for 
placing  his  name  on  the  sample  ballot  as 
sncb  candidate,  was  signed  by  less  than  2,000 
qualified  voters  of  the  state,  and  that  it  was 
therefore  l^ally  Insufficient  to  entitle  his 
name  to  be  placed  on  the  official  ballots  for 
any  purpose.  It  is  therefore  ordered  that  the 
Dame  of  John  W.  Johnson  be  stricken  from 
tbe  sample  ballot,  and  that  tbe  respondent 
Peter  E.  Hanson,  as  Secretary  of  State,  r»- 
109N.W.— 1 


fraln  from  placing  the  name  of  John  W. 
Johnson  on  any  of  such  official  ballots. 

Let  a  copy  of  this  order  be  delivered  to 
such  Secretary  without  unnecessary  delay. 


NEIBUHR  T.   GAGE   (two  cases). 

(Supreme  Court  of  Minnesota.    Oct  12;  1906.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  106  N.  W.  884. 

PER  CURIAM.  A  rehearing  having  been 
ordered  in  this  case,  the  questions  involved 
were  fully  argued  and  have  been  given  care- 
ful consideration  by  tbe  court  We  are  sat- 
isfied that  tbe  decision  heretofore  filed  was 
correct  snd  It  Is  therefore  adhered  to. 


BIASON  V.  IOWA  CENT.  BY.  CO. 
(Supreme  Court  of  Iowa.    Sept  25,  1906.) 

1.  JuDOMERT  —  Effect  —  Consolidation     of 
Cases. 

Where  tbe  appeals  to  the  district  court 
in  three  condemnation  proceedings  were  con- 
solidated In  one  case  for  the  purpose  of  trial, 
but  there  was  no  trial,  plaintiff  electing  and 
entering  of  record  bis  election  to  accept  the 
awards,  which  bad  been  made  In  tbe  first  two 
proceedings  only,  and  defendant,  after  demur- 
rers to  its  answers  were  sustained,  electing  to 
stand  on  such  answers,  whereupon  separate 
judgments  were  entered  in  the  first  two  pro- 
ceedings confirming  the  assessments  of  damageti 
therein,  snch  Judgments  do  not  operate  as  an 
adjudication  of  the  claim  for  damages  in  tbe 
third  proceeding. 

2.  EuiNENT   Domain  —  Condemnation  Pro- 
ceedings—Pleadinos. 

Though  formal  pleadings  in  condemnation 
proceedings  are  not  required,  yet,  defendant 
having  undertaken  to  plend  formally  and  filed 
a  written  answer,  the  ordinary  rules  of  plead- 
ing prevail,  so  that  no  affirmative  defense  not 
pleaded  can  be  used. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Eminent  Domain,  {  508.] 

8.   ESTOFFKIr— AOCEFTANCE    OF    BENEFITS. 

Where  appeals  were  taken  in  three  con- 
demnation proceedings  for  a  railroad  right  of 
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(Iowa 


way  over  different  tracts,  and  judgments  were 
entered  against  the  company  in  the  first  two 
proceedings,  and  the  company  paid  to  the  sheriff 
the  amounts  of  such  judgments,  and  took  a 
receipt  from  him,  reciting  that  it  was  for  the 
damages  in  such  two  proceedings,  but  further 
reciting  that  it  was  for  the  right  of  way  over 
several  tracts,  including  the  one  involved  in  the 
third  proceeding,  and  the  landowner  refused 
to  accept  it  of  the  sheriff  save  as  a  payment  of 
the  awards  in  the  first  two  proceedings,  and  on 
this  condition  it  was  paid  to  him,  he  is  not 
estopped  to  claim  damages  for  the  land  in- 
volved in  the  third  proceeding.  , 

[Ed.  Note. — For  cases  in  point,  see  toL  19, 
Cent  Dig.  Estoppel,  §|  260-263.] 

4.   GOUPBOUISB  AND   SETTLEHERT— EVIDBNCX. 

Evidence  in  a  proceeding  to  assess  the 
damages  for  land  condemned  held  insufficient 
to  authorize  a  finding  that  there  had  been  a 
settlement  or  compromise  with  respect  thereto. 

Appeal  from  District  Court,  Monroe  Coun- 
ty;  Robert  Sloan,  Judge. 
The  opinion  states  the  facts.    Reversed. 

Mason  &  Mason,  for  appellant  G«orge 
W.  Seevers  and  T.  B.  Perry,  for  appellee. 

WEAVER,  J.  Prior  to  tbe  year  1870  the 
Iowa  Central  Railway  Company  procured 
the  right  of  way  for  a  railroad  between  tbe 
towns  of  Albla  and  Moulton  in  tbe  state  of 
Iowa.  After  grading  tbe  roadbed  tbe  title 
thereto  was  transferred  to  tbe  Central  Rail* 
road  Company  of  Iowa.  Not  being  used 
or  operated  by  said  company,  tbe  said  right 
of  way  was  In  July,  1879,  taken  possession 
of  and  condemned  by  the  Moulton  &  Albla 
Railroad  Company,  wblcb  laid  its  tracks 
thereon  and  operated  the  same  or  a  portion 
thereof  as  a  railway  until  tbe  year  1888,  and 
then  abandoned  Its  further  use.  In  the 
year  1898  the  Iowa  Central  Railway  Com- 
pany undertook  to  condemn  tbe  said  right 
of  way  anew.  Instituting  tbe  proceedings  by 
application  to  the  sheriff  of  the  proper  coun- 
ty and  notice  to  tbe  owners  of  tbe  several 
tracts  of  land  affected  thereby.  Numerous 
assessments  or  awards  of  damages  were 
made  in  these  proceedings  by  the  sherifTs 
Jury.  From  most  of  these  awards  tbe  rail- 
way company  appealed  to  the  district  court, 
and  from  some  of  them  tho  landowners  also 
appealed.  In  the  district  court  the  railway 
company  filed  pleadings,  making  the  point 
that  as  the  right  of  way  had  originally  been 
condemned  or  purchased  by  the  Iowa  Cent- 
ral Railroad  Company,  and  as  tbe  damages 
so  paid  to  tbe  landowners  bad  never  been 
returned  or  refunded,  neither  said  owners 
nor  their  grantees  were  entitled  to  recover 
furtber  damagres  on  a  recondemnatlon  of 
said  right  of  way  by  the  present  company, 
notwithstanding  its  abandonment  for  a 
period  of  10  years  or  more.  To  this  plea 
tbe  landowners  in  each  of  tbe  several  cases 
demurred.  Tbe  demurrer  in  one  of  these 
cases  was  sustained,  and  an  appeal  taken 
therefrom  to  this  court;  further  proceedings 
la  the  other  cases  being  by  agreement  sus- 
pended to  await  tbe  result  of  said  appeal. 
Tbe  ruling  of  tbe  district  court  was  affirmed 


by  us  on  February  14,  1902.    See  Remey  t. 
Railroad  Co.,  116  Iowa,  133,  89  N.  W.  218. 

The  foregoing  history  will  assist  material- 
ly in  making  clear  some  of  tbe  features  in 
the  controversy  now  at  bar.  The  plaintiff 
herein,  A.  A.  Mason,  was  the  owner  of  sever- 
al tracts  of  land  situate  in  sections  22  and 
27,  township  72,  range  17,  in  Monroe  coun- 
ty, immediately  adjoining  the  city  of  -Albla, 
and  across  which  tbe  rigbt  of  way  was 
sought  to  be  condemned.  Notices  of  such 
proceedings  were  served  upon  him  as  to 
these  several  tracts,  and  for  the  sake  of  con- 
venience we  will  hereafter  designate  these 
several  proceedings  by  numbers  as  1,  2,  and 
8.  Numbers  1  and  2  applied  solely  to  tracts 
of  land  in  section  22  and  number  S  to  a  40- 
acre  tract  of  land  known  as  "the  home- 
stead" in  section  27.  Some  complication  or 
uncertainty  Is  now  suggested  as  to  the  real 
ownership  of  tract  No.  1,  but  tbe  condem- 
nation was  prosecuted  against  Mason  as 
the  owner,  and  the  uncertainty  referred  to 
in  no  manner  affects  the  result  in  this  case. 
Tbe  record  shows  that  in  proceeding  No.  1 
tbe  sheriff's  jury  assessed  plaintiff's  damages 
at  $125,  and  in  No.  2  at  |350.  In  No.  3. 
which  applied  to  the  homestead  tract  In  sec- 
tion 27  there  Is  no  record  evidence  that  any 
finding  or  assessment  of  damages  was  ever 
made.  In  all  the  other  cases  tbe  sheriff, 
being  notified  of  tbe  appeal,  filed  certified 
copies  of  the  appraisements  in  the  district 
court  as  provided  by  the  statute  (Code,  ( 
2009);  but  no  such  filing  appears  to  have 
l)een  made  In  proceeding  No.  3,  nor  is  such 
a  document  found  or  produced  in  the  office, 
of  the  clerk  or  sheriff.  While  the  sheriff 
and  some  of  the  members  of  his  jury  testi- 
fy to  having  viewed  this  tract  and  feel  quite 
sure  they  assessed  the  damages  thereon, 
none  of  tbem  seem  to  have  any  dear  recol- 
lection of  tbe  matter.  None  can  remember 
In  fact  what  the  award  was,  or  whether 
the  same  was  reduced  to  writing  and  pre- 
served as  required  by  law.  The  only  sug- 
gestion as  to  the  amount  Is  a  statement 
of  the  plaintiff  that  some  nel^bor,  not  a 
juror  or  officer,  told  him  that  an  award  had 
been  made  of  $350.  It  appears,  however, 
that  both  plaintiff  and  the  railway  company, 
acting  on  the  supposition  that  an  award  bad 
been  made,  served  notices  of  appeal  to  the 
district  court  The  two  attorneys  who  then 
represented  plaintiff  testify  that  they  never 
saw  any  award  or  appraisement  by  the  sher- 
iff's jury  as  to  the  40-acre  tract,  and  have 
no  knowledge  that  any  was  made.  They 
explain  their  act  in  giving  notice  of  appeal 
by  saying  that,  at  the  same  time  they  were 
appealing  In  several  different  rases  arising 
from  the  condemnation  of  this  right  of  way 
and  taking  it  for  granted  that  awftrds  had 
been  made  in  all  of  tbem,  they  prepared  the 
notices  of  appeal  In  all  by  obtaining  tbe  de- 
scription of  the  several  tracts  from  the 
condemnation  notices  in  their  possession  and 
without  going  to  the  sherUTs  office  to  examine 
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or  Tcrlfy  the  awards.  The  railway  corpora- 
tion also  served  a  notice  of  appeal  from  the 
alleged  finding  of  the  sheriff's  Jury  as  to  the 
40-acre  tract,  but  the  notice  does  not  state 
the  amount  of  the  damages  allowed,  nor 
does  the  company  In  this  case  otTer  any  evi- 
dence as  to  such  amount  The  sheriff  ap- 
pears not  to  have  certified  any  record  or 
award  of  any  kind  to  the  district  court  upon 
this  appeal,  nor  does  such  appeal  appear  ever 
to  have  been  docketed  In  the  district  court 
Appeals  were  also  taken  by  both  parties 
from  the  award  In  No.  2  and  by  the  com- 
pany alone  In  No.  1.  During  the  pendency  of 
the  appeal  In  the  Remey  Case,  the  cases  now 
under  consideration  were  passed  from  term 
to  term  of  the  district  court,  apparently  with- 
out further  order  of  the  court  or  special 
attention  by  the  parties  interested.  Soon 
after  the  decision  of  the  Bemey  appeal  was 
announced,  an  order  was  entered  by  the  dis- 
trict court  whereby  cases  No.  8,780  (com- 
pany's appeal  in  condemnation  No.  1),  No. 
3,785  (plaintiff's  appeal  in  condemnation  No. 
2),  and  No.  8,784  (plaintiff's  appeal  in  con- 
demnation No.  3)  were  consolidated  for  trial 
with  case  No.  3,778  (company's  appeal  in  con- 
demnation No.  2).  Following  the  rule  of  the 
Remey  Case,  tbe  district  court  sustained  the 
demurrer  to  company's  answers  in  tbe  several 
cases  in  which  tbe  pleading  was  filed,  and, 
the  company  electing  to  stand  upon  said 
pleading.  Judgment  was  entered  by  the  court 
confirming  the  assessment  of  damages  by  the 
sheriff's  Jury  in  condemnations  Nos.  1  and  2. 
In  further  explanation  of  this  entry  it  should 
also  be  said  that  before  these  entries  of  Judg- 
ment tbe  plaintiff  elected  and  had  entered  of 
record  his  election  to  accept  the  awards 
made  by  tbe  sheriff's  Jury,  with  interest  thus 
In  effect  abandoning  or  dismissing  his  appeals 
and  leaving  the  cases  pending  on  tbe  com- 
pany's appeals  alone.  No  entry  of  any  kind 
was  made  in  condemnation  No.  3  after  tbe 
minute  noting  the  order  of  consolidation 
above  mentioned.  This  omission  doubtless 
has  its  explanation  In  the  fact  that  there  was 
nothing  whatever  In  the  record  upon  which  to 
enter  any  finding  or  Judgmoit  We  have 
failed  to  mention  at  Its  proper  place  in  tbe 
chronological  order  of  events  the  fact  that  at 
some  time  prior  to  tbe  entry  of  the  Judgments 
aforesaid  the  company  filed  two  answers  in 
tbe  consolidated  proceedings ;  one  being  des- 
ignated as  applying  to  both  cases  8,778  and 
3,785  (being  the  two  appeals  In  condemna- 
tion No.  2),  and  the  other  as  applying  to  both 
case  3,780  (condemnation  No.  1)  and  3,784 
(condemnation  No.  3).  Whether  this  coupling 
in  one  pleading  an  answer  to  tbe  demand 
for  damages  to  two  separate  tracts  was  a 
mistake  is  not  shown,  but  from  the  fact 
that  tbe  answer  mentions  only  tbe  land  in 
section  27  It  Is  more  than  probable  that  it 
was  drawn  and  filed  under  the  misappre- 
hension that  the  two  cases  last  above  men- 
tioned represented  tbe  two  appeals  taken  or 
attempted  to  be  taken  In  condemnation  No.  3. 


It  should  also  be  said  that  at  the  time 
tbe  appeals  in  Nos.  1  and  2  were  taken 
by  the  railway  company  it  deposited  with  the 
sheriff  as  provided  by  statute  tbe  amount 
of  tbe  two  awards  appealed  from,  aggregat- 
ing $475.  If  any  deposit  was  made  to  cover 
tbe  damages  in  No.  3,  no  evidence  thereof 
appears  in  this  record. 

In  September,  after  tbe  entry  of  tbe  Judg- 
ments aforesaid  in  April,  1902,  the  railway 
company  deposited  with  the  sheriff  the  sum 
of  $115.65,  being  the  amount  of  interest  ac- 
crued on  the  $476  originally  deposited,  tak- 
ing his  receipt  therefor  and  describing  this 
last  payment  as  being  "for  the  differences  be- 
tween the  damages  awarded  by  tbe  commis- 
sioners In  condemnation  proceedings  and 
damages  awarded  on  appeal  by  Jury  in  tbe 
district  court  of  Monroe,  Iowa,  in  the  cases 
of  A.  A.  Mason  t.  Iowa  Central,  3,778  and 
3,780,  for  right  of  way  over  N.  W.  %  of  N. 
W.  )4  of  section  27—72—17;  also  the  S.  W. 
\i  of  tbe  S.  W.  U,  section  22—72—17,  Mon- 
roe county,  Iowa,  Hocking  Branch."  Here, 
too.  It  will  be  observed  that  the  district  court 
cases  mentioned  in  this  voucher  as  Nos. 
3,778  and  3,780  involve  only  condemnations 
Nos.  1  and  2,  which  have  reference  solely 
to  lands  in  section  22,  but  in  extending  tbe 
description  tbe  voucher  Is  made  to  api>ear  to 
include  or  cover  damages  to  land  in  section 
27.  No  person  representing  tbe  plaintiff 
was  present  at  the  making  and  delivery  of 
this  voucher.  Thereafter,  the  plaintiff  refus- 
ing to  give  any  receipt  or  voucher  acknowl- 
edging payment  of  damages  to  land  in  section 
27,  the  sheriff  paid  over  to  him  tbe  deposit 
in  bis  hands  of  $590.65,  taking  bis  receipt 
therefor  in  tbe  following  form:  "Becelved 
of  John  Doner,  sheriff  of  Monroe  county, 
Iowa,  tbe  sum  of  $590.65  in  full  payment  for 
the  damages  awarded  me  by  tbe  sheriff's 
Jury  on  tbe  15tb  day  of  August  1898,  in  cases 
number  3,778  and  3,780  of  tbe  district  court 
of  Monroe  county,  Iowa,  as  shown  on  tbe 
law  docket  Tbe  above  amount  being  princi- 
pal as  originally  deposited  In  tbe  bands  of 
the  sheriff  In  said  cases  ^,778  and  3,780,  and 
interest  thereon  at  six  per  cent  per  annum 
from  the  16tb  day  of  August,  1898,  as 
awarded  by  the  district  court  of  Monroe 
County,  Iowa.  A.  A.  Mason."  Prior  to  this 
time  it  was  discovered  by  plaintiff  or  bis 
counsel  that  no  record  of  any  condemnation 
of  the  land  in  section  27  existed,  and  they  in- 
sisted that  the  damages  to  said  tract  re- 
mained unadjudlcated  and  unsettled.  Tbe 
company  refusing  to  accede  to  this  position, 
and  claiming  that  the  sum  of  $590.65  paid 
by  it  was  in  satisfaction  of  all  claims  for 
damage  to  all  of  defendant's  land,  tbe  plain- 
tiff on  July  28,  1903,  Instituted  new  pro- 
ceedings to  have  bis  said  damages  assessed. 
From  the  appraisement  made  and  returned 
by  the  sheriff's  Jury  the  company  appealed 
to  the  district  court,  where  it  filed  an  answer 
setting  up  Its  version  of  the  history  of  the 
prior  condemnations,  the  substance  of  which 
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Ib  hereinbefore  Bet  ont,  and  alleges  that 
plaintiff  is  thereby  estopped  to  maintain  this 
proceeding.  It  further  alleges  that  the  sum 
of  $590.65  aforesaid  was  paid  and  received 
by  plaintiff  in  full  settlement  and  satisfac- 
tion of  all  bis  claims  for  damages.  The 
cause  seems  to  bare  been  tried  to  the  court 
as  in  equity,  and  at  the  close  of  the  testi- 
mony the  court  entered  a  decree  for  the 
defendant,  dismissing  the  proceedings  and 
taxing  the  costs  to  plaintiff.  From  this  de- 
cree the  plaintiff  has  appealed.  This  extend- 
ed and  perhaps  tedious  statement  of  the  facts 
having  direct  or  collateral  bearing  upon  the 
merits  of  this  appeal  renders  unnecessary 
further  reference  to  the  testimony  except  in 
a  few  matters  of  detail. 

We  do  not  understand  counsel  for  appellee 
as  seriously  contending  that  plaintlfTs  claim 
for  damages  to  the  homestead  property  has 
been  barred  by  prior  express  adjudication. 
Nor  could  such  claim  be  well  insisted  upon. 
Except  as  it  rests  upon  the  indistinct  and 
unsatisfactory  recollection  of  certain  witness- 
es, there  is  no  evidence  whatever  that  the 
damages  were  ever  assessed  or  appraised 
by  the  sheriff's  Jnry  in  the  prior  proceedings. 
If  there  was  an  attempt  at  such  appraise- 
ment, there  is  no  evidence  of  any  kind  that 
it  was  reduced  to  writing  or  filed  or  pre- 
served tn  the  office  of  the  sheriff  or  of  the 
clerk  of  the  district  court  as  provided  by  law. 
Indeed,  there  are  many  circumstances  tend- 
ing to  sustain  the  conclusion  that  by  mis- 
take, oversight,  or  otherwise  tills  particular 
tract  was  lost  sight  of  by  the  sheriff  and 
Jury  in  making  up  the  awards  on  the  numer- 
ous tracts  owned  by  plaintiff  and  others  then 
under  process  of  condemnation.  In  the  multi- 
plicity of  cases  it  Is  perhaps  not  strange 
tliat  in  completing  their  lal>ors  and  making 
iq>  their  findings  the  Jury  should  have  over- 
looked the  fact  that  the  two  appraisements 
made  for  the  plaintiff  of  land  In  section  22 
did  not  cover  all  th«  tracts  upon  which  he 
was  entitled  to  damages.  The  omission  is 
further  Indicated  by  the  fact  that  the  com- 
pany, having  appealed  from  condemnations 
Nos.  1  and  2,  promptly  deposited  with  the 
sheriff  the  amount  of  the  Jury's  award  as 
the  law  provides,  but  so  far  as  now  appears 
no  deposit  was  ever  made  of  any  amount  for 
damages  to  the  homestead  tract  Moreover, 
there  Is  no  Judgment  of  the  district  court 
prior  to  the  proceeding  now  at  bar  which  ex- 
pressly professes  to  confirm  or  deny  or  in 
any  manner  to  pass  upon  the  matter  of  dam- 
ages to  this  tract.  The  insistence  of  appellee 
is,  in  effect,  that  the  money  paid  by  it  to  the 
appellant  was  in  settlement  of  all  his  claims, 
and  that  he  Is  estopped  by  the  record  and 
by  his  conduct  from  now  denying  that  such 
payment  was  full  and  complete.  This  claim 
is  based  upon  the  proposition  that,  as  that 
appeal  or  attempted  appeal  in  condemna- 
tion No.  8  was  consolidated  with  Nos.  1  and 
i  In  the  case  No.  8,r78,  It  must  be  implied 
«r  inferred  that  th*  Judgmoit  entered  in  the 


latter  case  was  Intended  to  embrace  all  of 
the  claims  represented  in  all  of  the  appeals, 
and  by  the  further  proposition  that,  even  if 
by  any  mistake  or  oversight  no  apprals- 
ment  of  the  damages  to  the  homestead  tract 
had  ever  been  made,  yet  the  money  received 
by  plaintiff  was  paid  to  him  by  way  of 
settlement  and  satisfaction  of  all  his  claims 
against  the  company,  and  that  he  received 
it  knowing  that  it  was  being  paid  to  him 
with  that  understanding.  The  Judgment  re- 
ferred to  cannot  be  given  the  effect  claimed 
for  it  The  consolidation  of  the  several 
cases  was  made  for  the  purposes  of  trial  only, 
and  the  Issues,  so  far  as  any  were  Joined,  re- 
mained as  distinct  and  separate  as  before. 
Had  the  cases  gone  to  trial,  the  only  effect 
of  the  consolidation  would  have  been  to  en- 
able the  parties  to  try  the  several  cases  to 
the  same  Jury  and  at  the  same  time;  but 
no  trial  was  had.  Plaintiff's  consent,  ei^ 
tered  of  record,  to  accept  the  awards  made 
by  the  sheriff's  Jury,  eliminated  his  appeal 
and  left  the  cases  standing  solely  upon  the 
company's  appeals.  These  appeals  were,  In 
turn,  decided  by  the  court's  ruling  upon  the 
demurrer  to  the  company's  answer — ^the 
ruling  being  made,  not  in  the  consolidated 
case,  but  separately  and  Independently  in 
each  of  the  condemnations  Nos.  1  and  2 — 
and  upon  the  election  of  the  company  to 
stand  upon  its  pleading  separate  Judgments 
were  entered  therein.  How  these  entries 
can  be  held  to  have  operated  as  an  adjudi- 
cation of  the  claim  for  damages  In  No.  8  we 
are  not  able  to  understand.  The  Judgments 
were  not  entered  by  consent  nor  upon  any 
agreement  or  stipulation  of  settlement  but 
over  the  company's  objection,  and  to  each 
entry  it  preserved  an  exception.  The  adju- 
dication in  each  Instance  had  reference  alone 
to  the  Issue  of  law  presented  in  the  demurrer 
in  the  particular  case  in  which  the  ruling 
was  entered,  and  by  no  process  of  inference 
or  Implicatlou  can  it  be  fairly  made  to  con- 
clude or  determine  any  claim  or  claims  Itased 
on  another  and  different  condemnation. 

Nor  do  we  find  any  hasis  for  holding  plain- 
tiff barred  by  an  estoppel  In  pais.  In  the 
first  place,  no  such  defense  was  pleaded.  It 
may  be  true  that  In  condemnation  proceed- 
ings  no  formal  pleadings  are  required,  and 
that  even  without  an  answer  all  proper  de- 
fenses are  available  to  the  defendant;  but, 
where  such  defendant  undertakes  to  plead 
formally  and  files  a  written  answer,  we 
think  the  ordinary  rules  of  pleading  should 
prevail,  and  that  no  affirmative  defense  not 
pleaded  can  be  relied  upon.  But  waiving 
this  objection  for  the  present,  we  find  no 
fact  in  evidence  on  which  an  estoppel  can  be 
based.  There  is  certainly  none  In  the  circum- 
stances above  related  under  which  the  Judg- 
ments against  appellant  were  entered.  We 
reach  the  same  conclusion  when  we  consider 
the  circumstances  under  which  appellant 
concluded  to  waive  its  right  of  appeal  to 
this  court  and  pay  the  assessed  damages. 
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The  money  was  paid  by  it  to  tbe  sberlfl 
on  its  own  motion,  witbont  any  record  entry 
of  Mttlement  dr  compromise  of  any  kind. 
Tbe  Insertion  In  tbe  Toucber  taken  from  tbe 
sberlff  of  a  statement  tbat  the  money  was 
dqioelted  In  part  for  the  damages  for  right 
of  way  oyer  the  land  In  section  27  oonld 
have  no  effect  to  bind  or  estop  tbe  appellant 
In  no  sense  of  the  word  was  tbe  sheriff  the 
agent  of  tbe  appellant;  bat  was  in  a  very 
Jnst  sense  tbe  agent  of  the  appellee,  who 
placed  tbe  money  In  his  bands.  It  is  shown, 
witbont  dlspnte,  that  when  the  appellant  ap- 
peared to  receive  the  money  he  expressly  re- 
fused to  accept  it,  save  aS  a  payment  of  tbe 
awards  made  in  condemnation  Nos.  1  and 
2.  On  tbls  condition  it  was  paid  over  by  the 
sheriff  and  receipted  by  the  appellant  It 
is  true  that  counsel  for  appellees,  testifying 
as  witnesses,  insist  that  there  were  oral  ne- 
gotiations or  conversations  respecting  a  set- 
tlement, and  that  tbe  money  was  paid  with 
the  onderstanding  that  all  claims  of  the  ap- 
pellee were  thereby  adjnsted,  bnt  this  con- 
tention la  met  with  at  least  equally  positive 
testimony  to  the  contrary  by  tbe  counsel  on 
tbe  othw  side,  while  the  version  of  tbe  tran- 
Miction  by  the  latter  Is  strongly  corroborated 
by  tbe  record  Itself  and  by  tbe  proved  cir- 
comstances  attending  tbe  paying  over  of  the 
money.  It  has  further  corroboration  in  tbe 
fact  that  the  amonnt  paid  Is  tbe  precise  sum 
of  the  damages  assessed  in  condemnations 
Nos.  1  and  2,  with  Interest  thereon  to  date 
of  payment.  It  also  finds  support  in  the  fact 
tliat  In  depositing  the  balance  of  Interest 
wltb  tbe  sheriff  the  appellee  descrll>ed  It  as 
being  for  damages  assessed  in  causes  Noa. 
9,178.  and  8,780,  which  are  tbe  cases  in 
which  the  Judgments  were  entered  confirm* 
Ing  tbe  appraisement  by  the  sberilTs  Jury  in 
said  condemnations  Nos.  1  and  2,  neither  of 
which  had  any  application  to  tbe  homestead 
tract.  The  burden  of  establishing  a  settle- 
ment or  compromise  not  shown  by  the  rec- 
ord l8  upon  the  appellee,  who  is  the  party 
asserting  it,  and  conceding,  as  we  think  we 
mnst,  equal  credibility  to  the  witnesses  for 
and  ai^alnst  tbe  proposition,  we  are  con- 
strained to  say  that  tbe  defense  has  not  been 
made  out  In  tbe  final  argument  appellee 
returns  to  tbe  proposition  tiiat  the  land  men- 
tioned in  condemnation  No.  1  did  not  belong 
to  plaintiff  and  argues  that  tbe  payment  of 
$125  and  Interest  assessed  In  bis  favor  in 
that  case  is  not  to  be  treated  as  damages  due 
bim,  but  rather  as  the  price  or  consideration 
for  tbe  alleged  settlement;  but  there  Is  noth- 
ing in  tbe  record  on  which  to  bottom  such 
a  conclusion.  Hie  appellee  Itself  instituted 
ttie  condemnation  of  tbls  land  ag^alnst  ap- 
pellant as  tbe  owner,  and  while  it  appears, 
Indirectly,  that  appellant  was  not  then  the 
real  owner  of  tbe  title,  It  also  appears  that  tbe 
real  owner  consented  to  allow  the  condemna- 
tion to  proceed  as  begun,  and  that,  when  con- 
cluded, the  damages  paid  thereon  to  the  ap- 
pellant were  by  the  latter  paid  over  to  and 


accepted  by  said  owner.  Sudi  being  the 
case,  the  latter  is  bound  and  estopped  by  the 
condemnation,  and  the  fact  that  appellant 
did  not  hold  tbe  title  to  tbe  land  is,  as  already 
suggested,  a  matter  of  no  moment  in  this 
controversy. 

We  conclude  that  appellant  is  not  estopped 
to  demand  an  assessment  of  the  damages 
caused  by  the  condemnation  of  appellee's 
right  of  way  across  his  homestead,  and  tbat 
tbe  decree  of  tbe  district  court  denying  such 
right  must  be,  and  Is,  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
harmony  wltb  tbls  opinion. 

Reversed. 


TOWN  OF  NEOLA   v.   REICHART. 
(Supreme  Oourt  of  Iowa.    Sept  26,  1006.) 

1.  BbEACH  OT  THX  PKACB— WHATCON8TITtmE& 

Where  defendant  stmck  at  another  In  a 
saloon,  wbereapon  tbe  latter  threw  defendant 
to  the  floor,  and  defendant  called  him  a  ion 
of  a  bitch.  It  constituted  a'  breach  of  the  peace. 
[Ed.  Note. — ^For  cases  In  point  see  vol.  8, 
Gent   Dig.  Breach  of  the  Peace,   {{  1-3.] 

2.  MnniOIFAL   COBPOBATTONB— POUOX   POWKB 
— PBBVKRTION    and   PuniSHMERT  OF  Cbuoc. 

Under  Code,  {  6S0,  conferring  on  cities  and 
towns  power  to  enact  ordinances  necessary  and 
proi>er  to  provide  for  the  safety,  morals,  order, 
and  comfort  of  such  corporations,  an  ordinance 
of  an  incorporated  town  denouncing  assaults, 
affravs,  and  tbe  use  of  blasphemous  language 
is  valia,  though  the  same  penalties  are  provided 
as  are  fixed  by  sections  4774,  6029,  6033,  6034, 
defining  the  same  offenses. 

[Ed.  Note. — For  cases  In  point  see  vol.  36^ 
Cent  Dig.  Municipal  Corporations,  SS  1311- 
1314.] 

Appeal  from  District  Court,  Pottowattamle 
County;  W.  R.  Green,  Judge. 

The  evidence  Indicated  that  the  defendant 
and  several  others  were  In  Steffen's  saloon; 
tbat  he  and  Foley  were  jollying  each  other, 
when  the  latter  playfully  threw  him  arms 
around  defendant's  neck  and  offered  to  kiss 
blm,  and  accidentolly  knocked  bis  hat  off; 
tbat  defendant  remarked  that  be  "was  no 
d n  fool,"  and,  as  Foley  was  about  to  apol- 
ogize, called  for  drinks,  and  struck  at  Fol^ 
twice,  missing  him  about  four  feet  There- 
upon Foley  threw  defendant  to  the  floor  and 
demanded  that  he  admit  that  he  had  enough, 
whereupon  the  latter  responded  by  calling 
bim  a  son  of  a  bitch.  The  city  marshal  en- 
tered at  this  tlme^  and,  after  parting  them, 
filed  an  Information  against  defendant  in 
the  mayor's  court,  where  be  was  convicted. 
Upon  appealing  to  tbe  district  court  tbe  in- 
formation was  amended  so  as  to  charge  that 
defendant  "did  willfully  and  unlawfully  dis- 
turb tbe  peace  of  others,  whose  names  are 
to  aflSant  unknown,  by  the  use  of  loud,  vio- 
lent and  tumultuous  language,  and  by  ob- 
streperous conduct  and  carriage,  and  by  pro- 
fane, obscene,  and  offensive  language  cal- 
culated to  provoke  anger  in  other  i>er8on8, 
and  thereby  caused  a  breach  of  tbe  peace; 
and  at  tbe  same  time  and  place,  and  as  a 
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continuance  of  the  same  transaction,  the  said 
defendant  did  willfully  and  unlawfully  com- 
mit an  assault  upon  one  J.  P.  Foley,  and 
strike  him  in  anger,  and  engage  In  a  fight  with 
him — all  contrary  to  the  ordinance  in  such 
cases  made  and  proTlded."  At  the  conclusion 
of  the  evidence  defendant  mored  that  a  rerdlct 
be  directed  for  the  defendant  on  the  grounds 
(1)  that  the  ordinance  under  which  the  prose- 
cution was  had  covered  the  same  offense  in- 
cluded in  the  statutes  of  the  state  and  was 
inconsistent  therewith,  and  (2)  that  the  evi- 
dence failed  to  show  that  the  peace  of  any 
person  was  disturbed.  This  motion  was  sus- 
tained, and  a  verdict  directed  for  defendant, 
and  judgment  entered  thereon.  The  plain- 
tiff appeals.    Reversed. 

John  P.  Organ  and  F.  ▲.  Williams,  for  ap- 
pellant 

LADD,  J.  The  evidence  shows  conclusive- 
ly that  the  defendant,  if  guilty  at  all,  was 
guilty  of  an  assault,  or  of  an  assault  and  bat- 
tery, or  of  engaging  in  a  fight  or  an  affray, 
or  of  making  use  of  blasphemous  language. 
These  were  denounced  by  sections  11  and  12 
of  the  ordinance  of  the  incorporate  town  of 
Neola,  and  the  same  penalties  provided  as 
are  fixed  by  statutes  of  the  state  defining 
the  same  offenses.  See  Code,  {g  4774,  5029, 
5033,  5034.  The  trial  court  must  have  held 
the  enactment  of  such  an  ordinance  was  an 
excess  of  the  powers  conferred  on  a  city  or 
incorporated  town,  as  the  transaction  was 
without  doubt  a  disturbance  of  the  peace. 
By  "peace,"  as  used  in  this  connection,  is 
meant  the  tranquillity  enjoyed  by  the  citizens 
of  a  municipality  or  community  where  good 
order  reigns  among  its  members.  It  Is  the 
natural  right  among  all  persons  in  a  politi- 
cal society,  and  any  intentional  violation  of 
that  right  "is  a  breach  of  the  peace."  See 
Davis  V.  Burgess,  51  Mich.  614,  20  N.  W. 
540,  52  Am.  Rep.  828,  where  It  was  held  that 
the  use  of  Indecent  and  profane  language  on 
a  public  street  constituted  a  "breach  of  the 
peace."  The  court  there  said  that  "actual 
personal  violence  Is  not  the  essential  element 
in  the  offense.  If  It  were,  communities 
might  be  kept  in  a  constant  state  of  turmoil, 
fear,  and  anticipated  danger,  and  conduct  of  a 
guilty  party,  not  only  destructive  of  the  peace 
of  the  city,  bat  of  the  public  morals,  without 
the  commission  of  the  offense.  The  good 
sense  and  morality  of  the  law  forbids  such 
a  construction."  In  State  v.  Benedict,  11  Vt 
236,  34  Am.  Dec.  688,  public  peace  1b  de- 
fined as  that  "invisible  sense  of  security  which 
every  man  feels  so  necessary  to  his  comfort 
and  for  which  all  governments  are  Insti- 
tuted." In  City  of  ComvalUa  v.  Oarlile,  10 
Or.  139,  45  Am.  Rep.  134,  it  is  said  that  the 
word  "peace,"  In  Its  legal  significance,  means 
"quiet,  orderly  behavior  of  individuals  to 
another"  and  "toward  the  government,  which 
is  said  to  be  broken  by  acts  of  a  certain  kind. 
•  •  •  Any  riotous,  forcible,  or  unlawful 
conduct  or  procedure  is  a  breach  of  the  peace. 


Offenses  against  the  public  peace  include  all 
acts  affecting  the  public  tranquillity,  such  as 
assault  and  battery,  riots,  roflts,  and  unlaw- 
ful assemblies,  forcible  entry  and  detainer, 
etc"  4  Blk.  Com.  142.  What  happened  was 
In  a  place  to  which  the  public  generally  was 
not  invited,  and  in  the  presence  of  numerous 
citizens  who  had  a  right  to  be  there,  and 
was  clearly  a  disturbance  of  the  peace  of  that 
community  and  the  persons  present. 

2.  May  a  dty  or  incorporated  town  declare 
acts  offenses  against  the  municipalities,  and 
prescribe  punishments  therefor,  when  the 
same  acts  are  denounced  as  misdemeanors  by 
the  statutes  of  the  state  and  punished  accord- 
ingly? If  such  power  Is  specifically  confer- 
red, the  authorities  agree  that  it  may  be 
exercised.  The  conflict  arises  in  determining 
whether  such  authority  is  to  be  implied  from 
statutes  conferring  general  powers  upon  mu- 
nicipalities to  enact  such  ordinances.  This 
court  is  committed  to  the  doctrine  that  if  the 
subject  of  the  ordinance  Is  fairly  within 
those  powers  conferred  upon  the  town  or 
city,  the  mere  fact  that  the  matter  has  been 
covered  by  statute  will  not  invalidate  the 
ordinance.  This  was  settled  ta  Town  of 
Bloomfield  v.  Trimble,  54  Iowa,  899,  6  N.  W. 
586,  37  Am.  Rep.  212.  In  that  case  an 
ordinance  denouncing  intoxication  and  fixing 
a  penalty  was  upheld,  though  there  was  a 
statute  to  the  same  effect.  But  the  scope  of 
the  statutes  conferring  such  powers  have 
been  somewhat  narrowly  limited.  Thus  in 
City  of  Mt.  Pleasant  v.  Breeee,  11  Iowa,  899, 
an  ordinance  punishing  the  keeping  of  gam- 
bling devices  was  not  within  a  statute  invest- 
ing the  city  with  authority  "to  suppress  gam- 
bling"; and  in  City  of  Chariton  v.  Barber, 
54  Iowa,  360,  6  N.  W.  528,  37  Am.  Rep.  209, 
a  statute  empowering  cities  "to  suppress  and 
restrain"  houses  of  111  fame  was  held  not  to 
authorize  the  enactment  of  an  ordinance  de- 
claring the  keeping  of  such  houses  a  mis- 
demeanor and  prescribing  punishment  there- 
for. In  Town  of  New  Hampton  v.  Conroy 
et  al.,  66  Iowa,  498,  9  N.  W.  417,  the  above 
decisions  were  followed,  and  the  ordinance 
concerning  the  sale  of  prohibited  liquors  held 
invalid,  because  prohibited  by  fair  implica- 
tion of  the  statute.  In  City  of  Centervllle 
V.  Miller,  67  Iowa,  56,  10  N.  W.  293.  an  or- 
dinance denooncing  the  keeping  of  any  house 
where  loud  or  unusual  noises  are  permitted, 
or  persons  are  permitted  to  congregate  and 
engage  in  the  use  of  profane  or  vulgar  lan- 
guage to  the  disturbance  of  others,  was  held 
to  have  been  authorized  by  a  statute  confer- 
ring power  to  prevent  noise,  disturbance,  or 
disorderly  assembly.  The  court  refused  to 
extend  the  foregoing  decisions,  intimating 
doubt  as  to  tbeir  correctness.  In  Incorpo- 
rated Town  of  Nevada  v.  Hutchlns,  59  Iowa, 
506,  13  N.  W.  634,  it  was  held  that  power 
"to  cause  any  nuisance  to  be  abated"  did  not 
authorize  the  city  to  enact  an  ordinance  pun- 
ishing persons  for  obstructing  the  streets. 
And  yet  In  City  o'  Ottuniwa  v.  Chlnn.  75 
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Iowa.  405,  39  N.  W.  670,  the  court  held  that 
the  abatement  of  a  nuisance  must  be  through 
the  enactment  of  an  ordinance  rather  than  by 
suit  In  equity.  And  such  an  ordinance  was 
approved  In  City  of  Knoxvllle  t.  C,  B.  &  Q. 
R.  Co.,  83  Iowa,  636,  50  N.  W.  61,  32  Am. 
St  Kep.  321.  See  Foster  v.  Brown,  65  Iowa, 
686.  8  N.  W.  654,  where  the  policy  of  permit- 
ting cities  to  undertake  the  punishment  of 
acts  by  different  penalties  than  those  denounc- 
ed on  wrongdoers  by  the  state  Is  challenged 
as  tending  to  Impair  the  administration  of 
criminal  Justice.  In  Iowa  City  t.  Mclnnerny, 
114  Iowa,  586,  87  N.  W.  488,  an  ordinance 
prohibited  keeping  a  saloon  open  on  election 
day,  enacted  by  virtue  of  a  statute  authoriz- 
ing cities  and  towns  "to  adopt  from  time  to 
time  rules  and  ordinances  for  further  regu- 
lating and  controlling  such  trafQc,  not  in  con- 
flict with  the  provisions  of  this  chapter." 
As  under  the  mulct  law  keeping  open  on 
eiection  day  was  prohibited,  and  doing  so 
would  result  In  removing  the  bar  and  render 
the  keeper  liable  to  the  infliction  of  a  statu- 
tory penalty  much  in  excess  of  that  provided 
by  the  ordinance,  the  ordinance  was  held  in- 
consistent with  the  statute.  The  case  does 
not  purport  to  overrule  Bloomfleld  v.  Trim- 
ble, supra,  but  to  distinguish  it,  and  the 
sentence,  "Surely,  then,  an  ordinance  cover- 
ing a  subject  already  fully  covered  by  an 
act  of  the  Legislature  Is  in  conflict  there- 
with." should  be  construed  in  connection  with 
the  previous  discussion.  In  Incorporated 
Town  of  Sibley  t.  Lastrico,  122  Iowa,  211, 
97  N.  W.  1074,  the  ordinance  was  upheld  on 
the  ground  that  punishment  for  allowing  a 
dog  to  run  at  large  bad  not  been  fixed  by 
statute,  but  was  impliedly  authorized  to  be 
provided  by  ordinance.  In  Incorporated 
Town  of  Avoca  v.  Heller  (Iowa)  105  N.  W. 
444,  the  ordinance  prohibited  any  person 
from  beating,  striking,  or  fighting  another 
within  the  corporate  limits,  and  this  was 
held  to  have  been  authorized  by  the  statute 
conferrlug  certain  powers  upon  the  munici- 
pality, and  not  to  be  inconsistent  with  the 
statutes  of  the  state  denouncing  assaults  and 
batteries  and  affrays.  In  Blodgett  v.  Mo- 
Vey  (Iowa)  108  N.  W.  239,, the  statute  ex- 
pressly authorized  the  enactment  of  an  or- 
dinance prohibiting  gambling,  and  Is  in  har- 
mony with  all  the  authorities,  for  where  the 
power  is  explicitly  conferred  there  is  no 
room  for  debate  as  to  whether  it  has  been 
conferred.  In  some  states  the  municipali- 
ties are  expressly  prohibited  from  punishing 
acts  which  are  denounced  by  statute.  See 
City  of  Indianapolis  v.  Huegle  (Ind.  Sup.)  18 
N.  B.  173.  In  the  absence  of  such  limitations 
and  where  the  powers  are  general,  as  In  this 
state,  the  authorities  are  in  sharp  conflict  as 
to  whether  the  power  to  punish  an  act, 
through  the  enactment  of  an  ordinance,  for 
which  a  penalty  Is  prescribed  by  the  Legisla- 
ture, Is  ever  to  be  inferred.  See  Thrower  v. 
Caty  of  Atlanta  (Ga.)  1  L.  E.  A.  (N.  S.)  882, 
and  note;  also  1  Smith  on  Corp.  $  619  et  seq. 


The  arguments  against  such  implications 
are  that  the  criminal  laws  of  the  state 
should  be  uniform  in  the  elements  that 
make  up  the  offense,  the  penalties  denounced, 
and  in  the  form  and  procedure  to  prosecute ; 
that  it  is  the  province  of  the  Legislature 
alone  to  declare  what  shall  constitute  a 
crime  and  prescribe  the  ptmishment  therefor ; 
that  the  offense  against  the  criminal  laws  of 
the  state  Is  the  same  offense,  in  whatever 
locality  committed,  and  should  subject  the 
offender  to  the  same  punishment;  and  that 
the  attempt  to  exercise  such  powers  by  the 
municipality  might  Impair  the  administra- 
tion of  criminal  justice.  But  none  of  these 
considerations  are  fundamental  and,  as  ex- 
perience has  demonstrated,  none  are  of  con- 
trolling importance.  The  central  thought 
throughout  is  that  the  statute  and  ordinance 
create  the  same  offense.  But  this  is  not  so. 
Municipal  corporations  "are  bodies  politic 
and  corporations  vested  with  political  and 
legislative  powers  for  local  civil  government 
and  ijolice  regulations  of  the  Inhabitants  of 
particular  districts  Included  in  the  l>ound- 
arles  of  the  corporations."  They  are  in 
many  respects  local  governments  established 
to  aid  the  government  by  the  state.  The 
necessity  of  their  organization  may  be  found 
In  the  density  of  the  irapuiation  of  localities 
and  the  conditions  Incidental  thereto.  Be- 
cause of  this,  regulations  peculiar  to  a  parti- 
cular community  have  proven  essential  to  the 
accomplishment  of  Its  objects.  Many  acts 
are  far  more  Injurious,  and  the  temptation 
to  commit  them  much  greater,  in  such  locali- 
ties than  in  the  state  at  large,  and,  when 
done,  are  not  only  wrongs  to  the  public  at 
large,  but  additional  wrongs  to  the  corpora- 
tions within  which  perpetrated.  When  made 
penal  by  both  state  and  city  or  incorporat- 
ed town,  each  becomes  a  separate  offense 
against  the  state  and  against  the  munici- 
pality. The  penalty  imposed  by  the  city 
or  town  is  superadded  to  that  fixed  by 
statute  on  account  of  the  additional  wrong 
done,  so  that  the  wrongdoer  is  not  punished 
twice  for  the  same  offense,  but  for  two  of- 
fenses arising  from  the  same  act.  In  Moore 
v.  State  of  Illinois,  14  How.  (U.  S.)  19,  14 
L.  Ed.  806,  the  court.  In  holding  that  an  act 
such  as  harboring  a  slave  may  be  an  offense 
against  both  the  government  of  a  state  and 
the  general  government,  said :  "An  'offense,' 
in  its  legal  signlflcation,  means  the  trans- 
gression of  a  law.  A  man  may  be  compelled 
to  make  reparation  In  damages  to  the  In- 
jured party,  and  be  liable  also  to  punish- 
ment for  a  breach  of  the  public  peace  in  con- 
sequence of  the  same  act,  and  may  be  said 
in  common  parlance  to  be  twice  punished  for 
the  same  offense.  Every  citizen  of  the  Unit- 
ed States  is  also  a  citizen  of  a  state  or 
territory.  He  may  be  said  to  owe  allegiance 
to  two  sovereigns,  and  may  be  liable  to 
punishment  for  an  infraction  of  the  laws  of 
either.    •    •    •    That  either  or  both  may. 
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If  they  see  fit,  panlsb  nicb  an  offender,  can- 
not be  doubted.  Xet  it  cannot  be  truly  aver- 
red tbat  tbe  offender  bas  been  twice  pun- 
ished for  tbe  same  offense,  but  only  tbat  by 
one  act  he  bas  committed  two  offenses,  for 
each  of  which  he  is  Justly  punishable.  He 
could  not  plead  tbe  punishment  by  one  in 
bar  to  a  conviction  by  the  other."  The  ob- 
ject of  such  an  ordinance  is  not  to  pnnlsb  an 
offense  against  the  criminal  Justice  of  tbe 
entire  state,  but  to  provide  a  mere  police 
regulation  for  tbe  maintenance  of  good  or- 
der and  the  protection  of  tbe  comfort,  healtti, 
and  morals  of  tbe  people  of  the  particniar 
community.  Tbe  offense  against  tbe  corpora- 
tion and  that  against  tbe  state  are  wholly 
disconnected,  and  are  to  t>e  distinguished 
the  one  from  the  other,  as  tbe  prosecution 
at  tbe  instance  of  each  proceeds  upon  a  dif- 
ferent hypothesis ;  the  one  contemplating  the 
maintenance  of  peace  and  welfare  of  tbe  city, 
while  the  other  has  a  wider  scope — ^the  peace 
and  dignity  of  tbe  state.  Mayor  et  al.  t. 
Allaire,  14  Ala.  400.  Tbe  entire  matter  is 
well  stated  by  Mr.  Justice  Taylor  in  Theisen 
V.  McDavid  (Fla.)  16  South.  821,  26  L.  R.  A. 
234,  where  it  is  said  tbat  the  overwhelming 
weight  of  antboritlea  support  the  rule  "that 
there  is  no  impropriety,  from  a  constitutional 
standpoint,  in  clothing  our  municipal  govern- 
ments with  legislative  power  to  prohibit  and 
punish  by  ordinance  any  act  made  penal 
by  tbe  state  laws,  when  perpetrated  within 
municipal  limits,  and  that  it  is  no  objection 
to  such  an  ordinance  tbat  it  prescribes  the 
same  penalties  as  the  state  law  for  the  com- 
mission or  omission  of  the  same  act,  and 
tbat  tbe  offender  may  be  tried  and  punished 
for  tbe  same  act  under  both  the  ordinance 
and  the  state  law,  and  that  a  conviction 
or  acquittal  under  tbe  one  is  no  bar  to  tbe 
prosecution  under  the  other,  and  tbat  It  la 
no  objection  to  tbe  municipal  ordinance 
that  tbe  trial  thereunder  Is  without  a  Jury. 
In  avoidance  of  the  theory  that  such  a  status 
of  the  law  subjects  the  offender  to  the  con- 
stitutionally Inhibited  second  Jeopardy  and 
punlslmiait  for  the  same  offense,  the  ques- 
tion is  assimilated  to  the  dual  trial  and 
punlslunents,  the  one  in  tbe  federal  courts, 
tbe  other  in  the  state  tribunals,  that  follow 
tbe  same  act  when  it  infracts  both  a  state 
law  and  congressional  legialation.  Instead 
of  its  resulting  in  two  trials  and  punish- 
ments for  the  same  offense  within  the  con- 
templation of  the  constitutional  inhibition, 
it  is  regarded  as  two  distinct  offenses  grow- 
ing out  of  the  same  act;  the  one  being  a 
transgression  of  tbe  state  law,  and  the  other 
an  Infraction  of  the  municipal  law.  A  crime 
is  defined  by  Blackstone  (4  BI.  C!om.  6)  as 
being  an  act  committed  or  omitted  in  viola- 
tion of  a  public  law  either  forbidding  or  com- 
manding it.  Within  tbe  contemplation  of 
the  constitutional  inhibition  against  dual 
Jeopardy  for  tbe  same  offense,  our  municipal 
governments  are  regarded  as  separate  and 
distinct  bodies  politic  from  tbe  government 


of  tbe  state,  so  tbat  the  same  act  may  l>e  a 
violation  of,  and  consequently  a  crime 
against,  the  laws  of  both  governments;  tbe 
criminal  aspect  of  tbe  act  consisting  of  its 
violation  of  law.  Tbe  offense,  so  far  as  tbe 
municipality  is  concerned,  is  complete,  la 
dependent,  and  distinct  when  a  municipal 
law  is  violated,  and  the  punishment  follows 
from  a  violation  of  Its  law  wltliout  reference 
to  the  infraction  of  tbe  law  of  any  other 
government.  The  Constitution  does  not  pro- 
hibit a  second  Jeopardy  for  tbe  same  act,  but 
forbids  the  second  Jeopardy  for  the  same 
offense."  Tbe  principle  tliat  an  act  may 
constitnte  two  offenses,  one  against  the  state 
and  the  other  against  a  city  or  town,  and 
tliat  conviction  of  one  may  not  be  pleaded  as 
constituting  former  jeopardy,  as  well  as  that 
authority  to  enact  ordinance  with  reference 
thereto  is  included  in  tbe  general  powers 
conferred  on  dties  in  towns  by  statute, 
Seems  to  have  the  support  of  most  of  the 
cases  and  text-writers  and  Is  sound.  Town 
of  Van  Buren  v.  Wells  (Ark.)  14  S.  W.  88, 
22  Am.  St  Rep.  214;  Stete  v.  Fourcade,  45 
La.  Ann.  717,  13  South.  187,  40  Am.  St 
Rep.  249;  Mclnemey  v.  City  of  Denver,  17 
Colo.  302,  29  Pac.  616;  Hughes  v.  People, 
8  Colo.  036,  9  Pac.  60;  Shafer  v.  Mumma, 
17  Md.  831,  79  Am.  Dec  656;  State  v.  Ole- 
son,  26  Minn.  607,  6  N.  W.  959;  City  of 
BrowDville  v.  Cook,  4  Neb.  101:  State  ▼. 
Bergman,  6  Or.  341;  State  v.  Williams,  11 
S.  C.  288;  Bishop  on  Statutory  Crimes  (1st 
Ed.)  {23;  State  v.  City  of  Topeka,  36  Kan. 
76,  12  Pac.  810,  59  Am.  Rep.  629;  Green- 
wood T.  State,  6  Baxt  (Tenn.)  567,  82  Am. 
Rep.  539;  Johnson  v.  State,  69  Miss.  643; 
Wragg  V.  Penn  Tp.,  94  IlL  11,  84  Am.  Rep. 
199;  City  of  St  Louis  v.  Cafferata,  24  Mo. 
96;  17  Am.  &  Eng.  Ency.  of  Law,  252; 
Theisen  v.  McDavId  (Fla.)  16  South.  321, 
26  L.  R.  A.  234;  Odgen  ▼.  City  of  Madison, 
111  Wis.  418,  87  N.  W.  668,  66  L.  R.  A. 
606;  Dillon  on  Mtmicipal  Corporations,  | 
367  et  seq.;  Cooley's  Coa  Lim.  (5tb  Ed.) 
241  et  seq.  See,  contra.  State  v.  Cowan, 
29  Mo.  830. 

8.  Section  680  of  the  Code  confers  on  cities 
and  towns  the  power  to  enact  "ordinances 
not  Inconsistent  with  tbe  laws  of  the  state, 
for  carrying  Into  effect  or  discharging  the 
power  and  duties  conferred  by  this  diapter, 
and  such  as  shall  be  necessary  and  proper  to 
provide  for  tbe  safety,  preserve  the  health. 
Improve  the  morals,  order  and  comfort — of 
such  corporation  and  the  Inhabltante  there- 
of." That  tbe  acts  prohibited  by  the  or- 
dinance were  inimical  to  good  order  and  de- 
grading to  morals  Is  too  manifest  for  dis- 
cussion. Tbe  prompt  suppression  of  affrays, 
assaults  and  batteries,  and  other  kindred 
offenses,  and  the  punishment  of  tbe  offender, 
is  certainly  requisite  to  the  maintenance  of 
good  order  in  a  city  or  town,  and  ordinarily 
may  be  accomplished  with  greater  efficiency 
In  the  municipal  courta,  without  tbe  Interven- 
tion of  Juries,  fihan  by  prosecution  unda 
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the  Btatates  of  the  state.    It  follows  that 
the  court  erred  lu  directing  the  acquittal  of 
the  accused. 
BeTened.  but  not  remanded. 


SHBHWOOD  V.  HOME  SAVINGS  BANK. 
(Sapreme  Ooort  ot  Iowa.    Sept.  27,  1906.) 

1.  CnBTOMB    ARD    nsaOXa— LOOAL    OCSTOICB— 
PUKADIRO. 

A  local  custom,  if  relied  on  as  forming  a 
part  of  a  contract,  mnst  be  pleaded. 

[EJd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Customs  and  Usages,  §  40.] 

2.  Sake — Knowledge. 

A  local  eastern,  in  order  to  form  a  part 
of  a  contract,  most  have  been  known  to  the 
parties  contracting. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Customs  and  Usages,  {§  23,  24.] 

3.  SaSCE— PUEADING. 

Where  a  local  cnstom  is  incidental  to  an 
implied  contract  merely,  and  is  relied  on  only 
ss  evidence  of  some  fact  in  issae,  it  need  not 
be  pleaded. 

[E^  Note. — ^For  cases  In  point,  see  vol.  15, 
Onit.  Dig.  Customs  and  Usages,  {  40.] 

4.  Bahks  and  Banking— Deposit  of  Sectt- 
aiTiza— Neolioence— BuBDEN   OF   Proof. 

Where,  in  an  action  for  the  value  of  a 
note  and  mortgage,  alleged  to  have  been  deposit- 
ed with  defendant  bank  for  safe-keeping,  defend- 
ant, in  response  to  the  allegation  that  it  had 
received  the  securities  and  refused  to  deliver 
them,  pleaded  that  its  cashier  had  appropriated 
the  papers  and  that  they  had  been  lost,  with- 
out negligence  on  defendant's  part,  the  action 
was  for  breach  of  contract,  and  not  in  tort, 
and  hence  it  was  not  incumbent  on  plaintifF  to 
affirmatively  all^  negligence;  the  burden  of 
proof  being  on  the  defendant  to  establish  that 
the  loss  occurred  notwithstanding  the  exercise 
of  ordinary  care  on  its  part. 

[Ed.   Note. — For  cases  in  point,   see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  H  500,  61&] 

5.  Save — Local  Cttstoms— Evidence. 

Where,  in  an  action  against  a  bank  for 
loss  of  securities  4ntrusted  to  it  for  safe-keeping, 
the  bank  pleaded  that  the  securities  had  been 
misappropriated  by  its  cashier,  without  fault 
on  its  part,  and  that  it  was  beyond  the  bank's 
powers  so  to  receive  the  securities,  evidence 
that  it  was  the  local  custom  of  banks  to  re- 
ceive valuable  papers  for  customers  was  admis- 
sible as  bearing  on  the  bank's  powers  as  well 
as  on  the  cashier's  authority  so  to  act  for  the 
bank. 
6l  Sake— Receipt   or   Secubitics— Question 

FOB   JUBT. 

In  an  action  against  a  bank  for  failure 
to  deliver  securities  deposited  for  safe-keep- 
ing, evidence  held  to  require  submission  to  the 
Jury  of  the  question  whether  plaintiff  de- 
posited the  securities  with  the  bank  or  with  the 
cashier  personally. 
7.  Saue— AuTHOBiTT  OF  Cashier. 

Where  the  cashier  of  a  bank  was  permitted 
to  exercise  general  authority  with  respect  to 
its  business  for  a  considerable  period  of  time, 
and  was  held  out  to  the  public  as  having  au- 
thority in  the  premises,  the  bank  was  bound  by 
his  acts  not  ultra  vires  performed  in  the  or- 
dinary course  of  his  employment. 

[Ed.  Note. — For  cases   in  point,   see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  ;§  23&-243.] 

&  Sake— Savings  Banks— Special  Deposits 
—Receipt. 

Under  Code,  I  1841,  providing  that  savings 
banks  may  receive  on  deposit  the  savings  and 


funds  of  others,  preserve  and  invest  the  same, 
etc.,  a  savings  bank  has  power  to  receive  a 
special  deposit  of  securities  for  safe-keeping. 
0.  Sake — Consideration. 

Where  a  note  and  mortgage  were  deposited 
with  a  bank  for  safe-keeping  and  for  the  col- 
lection of  interest,  the  bank  was  liable  for  the  . 
exercise  of  ordinary  care,  though  the  bailment 
was  gratuitous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Banks  and  Banking,  §§  488-491.] 

10.  Same— Loss    of    Securities  —  Obdinabt 
Care — Question  for  Jubt. 

Where  the  directors  of  a  bank,  with  knowl- 
edge that  its  cashier  was  speculating  on  a 
Imard  of  trade,  that  he  had  been  incurring  ex- 
penses out  of  proportion  to  bis  salary,  and  that 
drafts  on  the  bank's  Chicago  correspondent 
had  been  returned  protested  a  year  prior  to 
the  cashier's  discharge,  whether  the  bank  had 
exercised  ordinary  care  in  guarding  securities 
deposited  with  it  by  plaintiff  for  safe-keeping, 
which  were  appropriated  by  the  cashier,  was 
for  the  jury. 

11.  Appeal— iNBTRncTioNs— Prejudice. 

In  an  action  against  a  bank  for  the  value 
of  securities  deposited  for  safe-keeping  and 
appropriated  by  its  cashier,  an  instruction  re- 
quiring a  finding  that  it  had  been  the  custom 
of  defendant  to  receive  special  deposits  for  safe- 
keeping, and  that  there  was  a  local  custom 
of  the  place  among  banks  of  defendant's  char- 
acter generally  so  to  do,  in  order  to  entitle 
plaintiff  to  recover,  was  not  prejudicial  to 
defendant,  as  it  merely  placed  on  plaintiff  a 
greater  burden  of  proof  than  the  law  required. 

12.  Banks  and  Banking- Deposit  of  Secu- 
rities—Custom . 

Where,  in  an  action  against  a  bank  for 
the  loss  of  certain  securities,  the  court  required 
a  finding  that  it  was  the  custom  of  the  defend- 
ant to  receive  special  deposits,  in  order  to  en- 
title plaintiff  to  recover,  it  was  not  mnternl 
that  knowledge  of  the  local  custom  of  banks 
so  to  do  was  not  proven. 

Appeal  from  District  Court,  Hardin  Coun- 
ty; J.  H.  Richard,  Judge. 

Action  for  value  of  note  and  mortgage  al- 
leged to  have  been  deposited  with  defendant 
for  safe-keeping.  From  judgment  as  prayed 
the  defendant  appeals.    Affirmed. 

F.  M.  Williams  and  Nagle  &  Nagle,  for  ap- 
pellant   W.  L.  Weaver,  for  appellee. 

LADD,  J.  On  March  1,  1901,  James  F. 
and  Adella  Partlow  executed  to  Edwin  O. 
Soule  a  note  for  |1,100,  payable  10  years 
hence,  witb  Interest  at  the  rate  of  6  per  cent, 
per  annum  covered  by  interest  coupons  at- 
tached, and  this  was  secured  by  a  mortgage 
on  a  farm  of  80  acres  In  Murray  county, 
Minn.,  subject  to  a  prior  mortgage  of  $800. 
Soule  sold  this  note  and  mortgage  to  the 
plaintiff  April  2,  1902,  executing  an  assign- 
ment of  the  mortgage.  The  papers  were  de- 
livered, whereupon  plaintiff  handed  them  back, 
saying  that  he  had  "no  safe  place  to  keep 
them,"  and  that  he  would  "leave  them  for 
safe-keeping  and  for  them  to  collect  the  In- 
terest." This  occurred  at  the  place  of  busi- 
ness of  the  defendant  bank,  of  which  Soule 
was  cashier.  Plaintiff  was  credited  on  the 
books  of  the  bank  witb  $66,  the  amount  of 
the  coupon  falling  due  March  1,  1903,  on  the 
ICth  of  that  month.    In  July  following  Soule. 
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without  the  knowledge  or  consent  of  plaintiff, 
transferred  the  papers  to  one  Briggs,  and  In 
September  was  found  to  be  a  defanlter. 
Shortly  afterwards  plaintiff  demanded  of  de- 
fendant the  return  to  him  of  the  note  and 
.mortgage,  and,  as  this  was  refused,  began 
this  action  for  the  value  of  the  papers. 

1.  Inquiry  was  made  of  several  witnesses 
as  to  the  custom  of  the  several  banks  In  Iowa 
Falls  with  reference  to  receiving  valuable 
papers  of  their  patrons  for  safe- keeping. 
The  evidence  was  received  over  objection, 
and  exception  is  taken  to  the  ruling  (1)  be- 
cause sudi  custom  was  not  pleaded,  (2) 
knowledge  thereof  by  plaintiff  was  not  al- 
leged, and  (3)  the  custom  of  defendant  could 
not  be  shown  by  proving  that  of  other  banks 
in  the  n^ghborhood.  A  local  custom.  If  re- 
lied upon  as  entering  Into  and  forming  a 
part  of  a  contract,  must  be  pleaded.  Llndley 
V.  First  National  Bank,  76  Iowa,  629,  41  N. 
W.  381,  2  L.  R.  A.  709,  14  Am.  St  Bep.  254; 
Baler  V.  lioomis,  106  Iowa,  276,  76  N. 
W.  686.  And  It  must  have  been  known  to 
the  parties  contracting.  BIndskoff  Bros.  v. 
Barrett  14  Iowa,  101;  Smith  v.  Hess,  83 
Iowa.  238,  48  N.  W.  1030;  Hughes  v.  Stanley, 
45  Iowa,  622.  Bat  It  Is  not  claimed  In  this 
case  that  the  custom  relied  on  formed  any 
part  of  the  agreement.  In  the  petition  the 
delivery  of  the  papers  to  the  bank  is  alleged, 
and  Its  refnsal  to  surrender  the  same  when 
demanded.  The  answer  denied  generally 
these  allefratlons  and  specifically  averred  that 
the  transaction  was  with  Sonle  personally; 
that  be  converted  the  papers  to  his  own  use; 
that  it  was  without  the  knowledge  or  consent 
of  defendant  and  In  excess  of  Ita  corporate 
powers:  that  the  service  In  any  event  was 
gratuitous,  and  defendant  was  free  from  any 
negligence  in  the  matter.  In  reply  the  plain- 
tiff denied  the  contents  of  the  answer,  alleged 
negligence  on  the  part  of  defendant  and 
pleaded  that  it  was  the  custom  of  defendant 
and  the  banks  of  Iowa  Fails  to  receive  vain- 
able  papers  of  their  depositors  for  safe- 
keeping and  to  collect  interest  thereon  with- 
out charge,  and  that,  aside  from  its  vocation 
of  a  savings  bank,  it  carried  on  a  general 
banking  business  similar  to  that  done  by 
other  banks  in  Iowa  Falls.  These  allega- 
tions pertain  solely  to  the  defendant's  prac- 
tice or  custom  in  ttie  transaction  of  business 
as  bearing  on  the  power  of  the  corporation 
and  the  authority  of  the  cashier  to  bind  It 
in  receiving  the  papers  in  its  behalf,  put  in 
Issue  by  the  answer,  and  not  to  the  terms  or 
contents  of  the  implied  contract  on  which 
the  action  Is  based.  As  contended,  the  cause 
of  action  must  be  asserted  In  the  petition. 
This  appears  from  Jones  v.  Marshall,  56  Iowa, 
739,  10  N.  W.  264,  where  malice  was  averred 
in  the  reply  only,  and  the  court  held  that 
exemplary  damages  should  not  have  been 
allowed.  In  Marder  v.  Wright  70  Iowa,  42, 
29  N.  W.  799,  the  reply  set  up  an  entirely 
different  cause  of  action  than  that  contained 
ta  the  petition  and  recovwy  thereon  was  ad- 


judged to  be  erroneous;    the  court  laylxig: 
"A  plaintiff  Is  not  i>ermltted  to  plead  in  a  re- 
ply matters  which  are  material  only  to    tlie 
cause  of  action  alleged  In  bis  petition.    MiucU 
less  will  be  be  permitted  to  tecover  <mi    a 
distinct  cause  of  action  which  is  only  in  bis 
reply."    In  Wilson  v.  Harris  Bros.,  68  Io\ea, 
443,  27  N.  W.  374,  the  plaintiff  combined  bis 
response  to  the  counterclaim  and  an  amend- 
ment to  the  petition  In  a  pleading  denominat- 
ed a  reply,  and  the  court  held  that  as  tbe 
matters  were  pleaded  by  way  of  an  amend- 
ment to  the  petition  the  mere  matter  of  form 
bad  been  waived  by  proceeding  to  try   the 
issues  raised  without  objection.    The  case  at 
bar  is  to  be  distinguished  from  those  first 
cited.  In  that  no  new  claim  or  element  of  dam- 
age is  asserted  in  the  reply,  and  from  the 
last.  In  that  the  local  custom  was  not  alleged 
by  way  of  amendment  to  the  petition.     The 
petition  was  suffldeait  In  itself,  and  the  Im- 
plied contract  averred  therein  was  not  added 
to  nor  detracted  from  by  the  reply.    It  mere- 
ly responded  to  the  defendant's  denial   of 
power  to  receive  the  deposits  as  alleged  and 
Soule's  authority  to  bind  it,  and  on  these  Is- 
sues evidence  of  the  bank's  course  of  dealing 
and  of  any  local  custom  with  reference  there- 
to bad  a  direct  bearing  and  was  admissible 
had  no  reply  been  filed.    In  other  words, 
when  a  contract  is  made  with  reference  to  a 
local  custom  which  It  is  claimed  has  become 
a  part  of  It,  such  custom  should  be  alleged, 
but  when  a  practice  or  custom  is  incidental 
merely,  and  Is  relied  upon  only  as  evidence 
of  some  other  fact  put  In  issne,  there  Is  no 
more  occasion  for  asserting  It  In  the  plead- 
ings than  any  other  evidence  relied  on  to 
make  out  a  case. 

2.  In  response  to  the  allegation  that  It 
had  received  the  securities  and  refused  to 
deliver  them,  the  defendant  pleaded,  amonf? 
other  things,  that  Its  cashier  had  appro- 
priated the  papers,  and  that  they  have 
been  lost  without  negligence  on  the  part  of 
the  defendant  To  this  the  plaintiff  replied, 
averring  specific  acts  of  negligence,  and  de- 
fendant objected  on  the  ground  that  it  was 
not  alleged  in  the  petition.  This  was  not 
necessary.  The  action  was  not  one  sounding 
In  tort,  but  was  for  a  breach  of  contract;  that 
is,  on  the  ground  that  the  bank  had  refused 
to  deliver  the  papers  on  demand,  though  it 
had  received  them  upon  the  implied  promise 
to  return  when  called  for.  Prima  fada  the 
defendant  was  liable  for  this  breadi  of  con- 
tract if  there  was  any,  and  could  Excuse  It- 
self therefrom  only  by  setting  up  the  loss 
and  that  It  occurred  notwithstanding  the  exer- 
cise of  ordinary  care  on  its  part  On  this  is- 
sue the  burden  of  proof  was  on  the  defend- 
ant, and  it  was  not  incumbent  on  the  plain- 
tiff, under  the  circumstances  disclosed,  to  af- 
firmatively allege  negligence.  Tlndall  v.  Mc- 
Carthy (S.  C.)  22  S.  B.  731;  Green  v.  SIser,  40 
Miss.  530.  The  evidence  may  have  been  In- 
troduced out  of  order,  but  this  was  not  made 
a  ground  of  objection. 
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3L  Evidence  of  the  local  cnstom  of  banks 
in  Io>wa  Falls,  Including  defendant,  with 
reference  to  receiving  i^eclal  deposits  of  val- 
oable  papers  for  safe-keeping  and  also  of  the 
general  eastern  of  like  banks,  was  received 
over  objection.  If  It  was  a  local  cnstom  of 
banks  to  receive  valuable  papers  and  the  offl- 
cns  of  defendant  knew  this  or  suCb  was  the 
general  castom,  knowledge  of  which  is  to  be 
presnmed,  such  evidence  had  a  direct  bear- 
ing not  only  on  the  bank's  powers,  as  will  be 
noted  later,  but  on  Soule's  authority  as  well. 
Tme  knowledge  of  the  local  custom  was  not 
shown.  This  might  have  been  a  ground  for 
rtriking  the  evidence  upon  failure  to  prove 
sndi  knowledge,  but  was  not  ground  for  its 
exdoslon  when  ofFered  for  the  order  of  the 
proof  waa  discretionary  with  the  court 

4.  Appellant  contends  that  there  was  no 
evidence  that  the  papers  were  received  by 
the  bank.  The  plaintlfT  testified  that  In 
handing  them  to  the  cashier,  he  said  to  him, 
"I  woald  leave  them  for  safe-keeping  and 
for  fbem  to  collect  the  interest"  Sonle  testi- 
fied that  he,  referring  to  plaiutitT,  "asked 
me  to  put  them  [the  papers]  in  the  safe  and 
keep  tbem  for  bim  at  the  bank.  No  entry 
TBS  made  on  the  books  of  these  papers. 
They  were  merely  left  In  the  bank  for  safe- 
keeping." This  transpired  at  the  bank's 
osoal  place  of  business,  and  it  was  for  the 
ivrj  to  say  whether,  even  though  plaintlfT 
had  jnot  purchased  the  security  of  Soule, 
the  deposit  was  with  the  bank  or  its  cashier 
personally. 

S.  The  evidence  was  In  conflict  as  to 
whether  It  was  the  castom  of  the  defend- 
ant to  receive  securities  of  its  patrons  for 
,  <«fe-keeplng.  This  being  so,  the  Jury  might 
have  found,  as  they  did,  that  the  cnstom 
had  been  followed,  and  therefore  that  the 
a<^lon  of  the  cashier  was  not  in  excess  of 
his  authority.  The  directors  appear  to  have 
given  little  attention  to  the  management  of 
the  bank,  but  to  have  Intrusted  practically 
everything  to  this  officer,  and  what  he  did 
within  the  scope  of  authority  which  might 
hare  been  conferred  would  seem  to  be  binding 
on  the  bank.  If  the  cashier  of  a  bank  Is  per- 
mitted to  exercise  general  authority  with 
respect  to  its  business  for  a  considerable 
time — ^In  other  words,  held  out  to  the  public 
as  having  authority  In  the  premises — the 
bank  Is  bound  by  bis  acts,  as  In  the  case  of 
the  agent  of  any  other  corporation  In  the 
game  manner  as  If  the  authority  were  ex- 
pressly conferred.  Wing  v.  Commercial  & 
Savings  Bank  (Mich.)  61  N.  W.  1009 ;  Fifth 
Ward  Savings  Bank  v.  Nat  Bank  (N.  J.  Err. 
&  App.)  7  AtL  318;  Martin  v.  Webb.  110  TT. 
&  7,  3  Sup.  Ct  428,  28  L.  Ed.  49.  Of  course, 
this  is  on  condition  that  what  is  done  is  not 
ultra  vires.  A  savings  bank  Is  not  pro- 
hibited by  statute  from  receiving  special 
deposits.  Section  1S41  of  the  Code  pro- 
vides that  "Savings  banks  may  receive  on 
deposit  the  savings  and  funds  of  others, 
preserve  and  invest  the  same,  pay  Interest 


or  dividends  thereon,  and  transact  the 
usual  business  of  such  Institutions,  but 
shall  not  have  power  to  issue  bank  notes, 
bills  or  other  evidences  of  debt  for  chrcula- 
tion  as  money."  The  term  "funds,"  as  here 
employed,  is  not  limited  to  money.  It  is 
used  in  connection  with  "savings,"  and  was 
evidently  Intended  to  include  notes,  bills, 
stocks,  bonds,  and  other  securities  appro- 
priate for  deposit  in  such  an  institution  and 
which  it  has  long  been  customary  to  leave 
there  for  safe-keeping.  In  Miller  v.  Bradlsh, 
69  Iowa,  278,  28  N.  W.  694,  the  word  "funds." 
in  a  statute  prohibiting  the  diversion  of  the 
"funds"  of  a  corporation  was  held  to  include 
all  its  resources.  In  Perry  v.  Hunter,  2  It. 
I.  80,  this  word  was  said  to  mean  money  atfd 
securities,  more  especially  government  securi- 
ties. See  TJ.  S.  Oreve  (D.  G.)  66  Fed.  400; 
Hasbrook  y.  Palmer,  11  Fed.  Gas.  766. 
Ayers  v.  Lawrence.  59  N.  T.  192.  Aside 
from  this,  however,  the  power  to  "transact 
the  usual'  business  of  such  institutions"  te 
spedflcally  conferred,  and  ever  since  the  de- 
cision in  Foster  v.  Essex  Bank,  17  Mass.  479, 
9  Am.  Dec.  168,  receiving  special  deposits  hab 
been  deemed  appropriate  for  savings  banks. 
True  such  institutions,  under  the  statutes  o'f 
this  state,  differ  radically  from  savings 
banks  as  originally  organized.  Instead  of 
being  controlled  by  disinterested  persons  and 
the  profits  belonging  to  the  depositors  as  for- 
merly, the  ofilcers  repres^it  the  bank  and  the 
profits  accrue  to  the  benefit  of  the  stockhold- 
ers. See  Ackenhauser  v.  People's  Savings 
Bank  (Mich.)  68  N.  W.  118.  But  such 
change  does  not  go  to  the  nature  of  the  busi- 
ness it  may  transact  at  least  to  that  in  ques- 
tion. The  bank  had  Its  option  to  undertake 
the  duty  of  receiving  valuable  papers  for 
safe-keeping  or  not,  and,  having  elected  to 
do  so,  It  cannot  evade  liability  for  any  de- 
fault on  Its  part  in  the  performance  of  that 
duty  in  the  manner  exacted  by  law. 

6.  The  appellee  contends  that  the  deposit 
was  not  gratuitous,  and  cites  authorities  to 
the  effect  that  papers  left  as  collateral  se- 
curities or  for  collection  are  not  to  be  regard- 
ed as  gratuitous  bailments.  See  Kershaw  v. 
Ladd  (Or.)  56  Pac.  402,  44  L.  K.  A.  236;  Thomp- 
son V.  Bank  of  S.  C.,  80  Am.  Dec.  354; 
Third  National  Bank  v.  Boyd,  44  Md.  47,  22 
Am.  Rep.  35;  Ouderkirk  v.  Central  National 
Bank  (N.  Y.)  23  N.  B.  875.  See  1  Morse  on 
Banks,  fi  215.  But  here  the  note  and  mort- 
gage 'was  deposited  for  safe-keeping,  and 
the  collection  of  interest  was  merely  In- 
cidental and  of  inconsiderable  advantage 
to  the  bank.  In  a  somewhat  similar 
case  the  d^osit  was  held  to  be  gratui- 
tous. Comp  V.  Carlisle  Deposit  Bank, 
94  Pa.  409.  Nevertheless  an  Institution 
whose  avowed  object  to  make  money  cannot 
be  assumed  to  pursue  the  business  of  receiv- 
ing such  deposits  save  for  some  anticipated 
advantage  to  Itself  and  the  drawing  or  re- 
taining a  paying  business  furnishes  as  good 
a  reasMi  as  ^ougb  direct  compensation  were 
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required.  Moreover,  entering  ui>on  sncb  an 
undertaking  ought  to  be  deemed  a  good  con- 
sideration for  the  discharge  of  its  duties  in  a 
proper  manner.  See  1  Horse  Banks,  i  194. 
(4)  Most  of  the  authorities  are  to  the  etCect 
that  proof  of  gross  negligence  is  essential  to 
a  recovery  In  event  of  the  loss  of  a  gratui- 
tous deposit  -A.  classification  of  negligence 
as  "slight,"  "ordinary,"  and  "gross"  has  been 
quite  generally  abandoned,  however,  and  the 
more  rational  view  adopted  that  any  want  of 
wdlnary  care  constttutes  actionable  negli- 
gence. See  Jerolman  v.  Railway,  108  Iowa, 
177,  78  N.  W.  855.  More  appropriately  the 
measure  is  applied  to  the  care  exacted  or  duty 
imposed  or  undertaken.  Conceding  the  de- 
posit to  have  been  gratuitous,  we  inquire 
what  is  the  duty  of  a  bank  in  the  care  of 
bonds  or  other  papers  deposited  for  aafO' 
keeping.  No  one  would  contend  that  It 
should  be  held  as  an  insurer.  On  the  other 
band,  such  papers  are  left  with  banlu  be- 
cause of  their  special  facilities  for  safely 
keeping  them.  Their  duty  is  to  be  measured 
somewhat  by  their  situation,  and  it  is  exact- 
ing none  too  much  to  require  fliat  banks 
accustomed  to  receive  such  deposits  exercise 
that  care  which  business  men  of  prudence 
would  exercise  in  keeping  property  of  like 
value  in  like  circumstances.  Bank  v.  Zent, 
88  Ohio  St  105;  Gray  v.  Merrlam,  148  111. 
187.  39  Am.  St  Rep.  17ft  32  L.  R.  A.  772,  85  N. 
IS.  812;  Preston  v.  Pratber,  137  U.  S.  OM,  11 
Sup.  Ct  182,. 34  L.  Ed.  788.  The  principal  is 
well  stated  in  the  last  case:  "No  one  taking 
upon  himself  a  duty  for  another  without  con- 
sideration is  bound,  eltlier  in  law  or  morals, 
to  do  more  than  a  man  of  that  character 
would  do  generaHy  for  himself  under  like 
conditions.  The  exercise  of  reasonable  care 
is  in  all  such  cases  the  dictate  of  good  faith. 
An  utter  disregard  of  the  property  of  the 
bailor  would  be  an  act  of  bad  faith  to  him. 
But  what  will  constitute  such  reasonable 
care  will  vary  with  the  nature,  value,  and 
situation  of  the  property,  the  general  protec- 
tion afforded  by  the  police  of  the  community 
against  violence  and  crime,  and  the  bearing 
of  surrounding  circumstances  upon  its  securi- 
ty. The  care  usually  and  generally  deemed 
necessary  in  the  community  for  the  security 
of  similar  property,  under  like  conditions, 
would  be  required  of  the  bailee  in  such  cases, 
but  nothing  more.  The  general  doctrine,  as 
stated  by  text  writers  and  in  Judicial  deci- 
sions, is  that  gratuitous  bailees  of  another's 
property  are  not  responsible  for  Its  loss, 
unless  guilty  of  gross  negligence  in  its  keep- 
ing. But  gross  negligence  In  such  cases  is 
nothing  more  than  a  failure  to  bestow  the 
care  which  the  property  in  Its  situation  de- 
mands. The  omission  of  the  reasonable  care 
required  is  the  negligence  which  creates  the 
liability;  and  whether  this  existed  is  a  ques- 
tion of  fact  for  the  Jury  to  determine,  or  by 
the  court  where  a  Jury  Is  waived."  The  de- 
positor knows,  of  course,  that  such  corpora- 
tions necessarily  act  through  its  officers  and 


agents,  who  have  supervision  of  all  the 
property  within  its  keeping.  Ordinarily  the 
cashier  Is  the  guardian  of  the  deposit  as  well 
as  of  the  securities  and  moneys  of  the  bank. 
In  confiding  his  property  with  the  bank,  he 
contemplates  that  the  cashier  or  some  other 
agent  of  the  bank  shall  have  physical  control 
of  the  deposit  and  consents  thereto.  If, 
then,  the  bank  has  selected  such  officer  or 
agent  to  whom  this  duty  is  delegated  with 
due  regard  to  the  Interests  intrusted  to  him, 
and  has  not  retained  him  under  circumstan- 
ces condemning  it  for  lack  of  common  pru- 
dence in  so  doing  and  the  deposit  Is  lost 
thrbugh  the  defalcation  of  such  officer  or 
agent  the  risk  is  that  of  the  depositor.  The 
mere  loss  is  not  an  indication  of  bad  faltta  on 
the  part  of  the  bank,  for  it  also  has  confided 
Its  interest  with  the  delinquent  It  may 
plead  that  it  did  not  know  nor  have  reason 
to  suspect  the  want  of  integrity  in  its  officers^ 
Ordinarily  the  master  is  liable  for  every 
wrong  committed  by  the  servant  which  is 
within  the  scope  of  its  authority,  and  it 
la  sometimes  difficult  to  draw  the  line  be- 
tween acts  within  and  without  the  master's 
business.  But  it  is  generally  held  that  the 
act  of  the  cashier  by  which  he  appropriates 
to  his  own  use  a  gratuitous  special  deposit 
in  the  bank  is  not  an  act  within  the  bank's 
business  or  within  the  scope  of  his  employ- 
ment The  custody  of  the  deposit  ordinarily 
requires  no  affirmative  act  but  merely  con- 
tinuance of  possession  until  the  return  Is 
demanded.  The  cashier  had  nothing  to  do 
about  the  matter  save  to  allow  the  note  and 
mortgrage  to  remain  in  the  safe  and  collect 
the  interest  thereon.  Consequently,  in  tak-  y. 
ing  it  to  himself,  he  is  said  to  have  stepped 
aside  from  his  employment  to  do  an  act  for 
his  own  personal  gain  regardless  of  the  busi- 
ness for  which  be  was  engaged.  Such  an  act 
was  not  tor  the  bank,  nor  was  It  so  intend- 
ed. He  represented  no  one  but  himself; 
thereby  dissolving  any  allegiance  to  his  em- 
ployer, and  assumed  a  position  adverse  to 
all  concerned.  He  was  as  a  stranger  from 
without  who  by  robbery,  burglary,  or 
stealth  deprives  the  bank  of  the  special 
deposit  For  these  reasons  the  authorities 
hold  that  the  bank  is  not  chargeable  for 
such  loss  unless  due  to  Its  negligence  in  the 
selection  or  continuance  of  the  cashier  in  its 
employment.  The  bank  cannot  be  said  to 
have  stolen  when  there  is,  on  its  own  partv 
no  participation  In  the  theft  in  appropriat- 
ing, or  In  intent  to  appropriate  the  prop- 
erty. Should  the  bank  derive  some  advan- 
tage from  the  act  of  the  servant's  specula- 
tion, a  different  question  would  arise. 
Bank  v.  Dunbar,  118  III.  625,  9  N.  B.  186; 
Merchants'  National  Bank  v.  Ouilmartin, 
88  Ga.  797,  15  S.  B.  831,  17  L.  R.  A.  322; 
First  National  Bank  v.  Ocean  National  Bank, 
60  N.  Y.  278,  19  Am.  Rep.  181;  Gray  v. 
Merrlam,  148  111.  179,  35  N.  E.  810.  32  U 
R.  A.  769,  89  Am.  St  Rep.  172;  Preston  t. 
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Pratber,  gnpra  ;  Foster  t.  Bank,  supra ;  Scott 
T.  Bank,  72  Pa.  471,  18  Am.  Rep.  711.  See 
antboritleB  collected  in  6  (Jjc.  618.  The  in- 1 
Btmctions  to  ttie  Jury  were  in  accordance 
with  these  views.  There  was  evidence  tend- 
ing to  sliow  that  the  cashier  had  been  spec- 
Qlatlng  on  the  lx>ard  of  trade  in  Chicago 
throngh  local  agents,  since  1900,  also  that  he 
had  been  Incnrring  expenses  out  of  propor- 
tion to  the  salary  of  $50  to  $70  per 
month  paid  by  the  defendant  and  also  that 
drafts  on  the  Chicago  correspondent  of  the 
bank  had  been  returned  protested  a  year 
prevlons  to  his  discharge  and  that  such 
speculation  was  known  to  part  of  the  di- 
rectors; and  also  that  the  protested  drafts 
passed  through  the  hands  of  one  of  the  di- 
rectors. The  testimony  of  some  of  the  di- 
rectors to  the  contrary  merely  put  these  facts 
in  Issue  and  the  question  as  to  whether  the 
bank,  in  view  of  the  circumstances  disclosed, 
was  negligent  in  retaining  Sonle  as  cashier 
In  charge  of  the  bank  was  a  fair  question  for 
the  Jury.  In  support  of  these  views  aee 
Stmtt  V.  National  Bank  of  Chester  Yall^, 
supra;  Preston  t.  Prather,  supra;  Gray  v. 
Merriam,  supra;  Baltimore  Third  National 
Bank  y.  Boyd,  44  Md.  47,  22  Am.  Rep.  8S; 
Ouderkiric  t.  Bank,  supra;  Martin  r.  Webb, 
110  XT.  S.  7,  3  Sup.  Ct  428,  28  li.  Ed.  49; 
Phillips  T.  Bank,  140  N.  T.  656,  85  N.  E. 
982.  23  Ll  R.  A.  588,  87  Am.  St.  Rep.  596; 
Bank  r.  Hill,  148  Mo.  380,  49  S.  W.  1012, 
71  Am.  St  Rep.  615;  Merchants'  Bank  y. 
Gullmartin  (Ga.)  21  S.  E.  55,  44  Am.  St  Rep. 
182.  In  Scott  y.  National  Bank,  supra,  the 
court  observed  that  '^o  ofiBcer  in  a  bank,  en- 
gaged in  stock  gambling,  can  be  safely  trust- 
ed, and  the  evidence  of  this  is  found  in  the 
numerous  defaulters  whose  speculations  have 
been  discovered  to  be  directly  traceable  to 
this  species  of  gambling.  A  cashier,  treas- 
urer, or  other  officer  having  the  custody  of 
funds  thinks  he  sees  a  desirable  speculation, 
and  takes  the  funds  of  his  Institution,  hoping 
to  return  them  instantly,  but  he  fails  in  his 
venture,  or  success  tempts  him  on;  and  be 
ventures  again  to  retrieve  bis  loss,  or  In- 
crease his  gain,  and  again  and  again  he  ven- 
tures. Thus  the  first  step,  often  taken  with- 
out a  criminal  Intent,  is  the  fatal  step, 
which  ends  in  ruin  to  himself  and  to  those 
whose  confidence  he  has  betrayed." 

7.  In  the  sixth  instruction  the  jury  was 
expressly  required  to  find  that  It  had  been 
the  custom  of  the  defendant  bank  to  re- 
ceive special  deposits  for  safe-keeping.  That 
It  was  also  required  to  find  that  there  was 
a  local  custom  In  Iowa  Falls  and  among  banks 
of  like  kind  generally  could  not  have  prej- 
udiced the  defendant  It  merely  placed  a 
greater  burden  of  proof  upon  the  plaintiff 
than  the  law  required.  As  the  court  re- 
quired a  finding  that  it  was  the  custom  of 
the  defendant  to  receive  special  deposits,  It 
was  not  material  that  knowledge  of  the  local 
custom  was  not  proven. 


The  record  is  without  prejudicial  error, 
and  the  Judgment  Is  affirmed. 

DESIME3R,  3.  (concurring).  I  agree  to  tba 
conclusion  reached  in  this  state,  but  am  not 
entirely  satisfied  with  the  reasons  given 
therefor.  As  I  understand  it,  there  are  de- 
grees of  care  In  all  cases  of  bailment  and  a 
purely  gratuitous  bailee  Is  held  only  to  slight 
care.  Jourdan  v.  Reed,  1  Iowa,  185.  I  doubt 
If  the  bank  in  this  case  was  a  gratuitous 
bailee.  Indeed,  the  nature  of  its  Business  to 
my  mind  negatives  such  aq.  Idea ;  but,  how- 
ever this  may  be,  no  complaint  is  made  of  the 
instruction  on  this  point,  and  I  find  no  oth- 
ers of  which  appellant  may  Justly  complain. 

SHERWIN,  J.  I  concur  with  the  view 
expressed  by  Mr.  Justice  DEBMEB. 


GRIFFIN  V.   ERSKINB  et  aL 
(Supreme  Court  of  Iowa.    Sept  24,  1906.) 

1.  Pbinctpai,  and  AaEirr— Powebs  or  Aoent 
— CoLLEcrioH  OF  Debt— Effect. 

The  payment  by  a  debtor  to  a  bank  act- 
ing as  agent  of  the  creditor  in  the  collection 
of  the  debt  la  a  satisfaction  of  the  debt  re- 
gardless of  what  subsequently  becomes  of  Ote 
sum  paid. 

[Ed.  Note. — For  cases  in  point  see  voL  40, 
Cent  Dig.  Principal  and  Agent  i  246.] 

2.  Pbircifal,  and  Aoert— Banks  and  Bank- 
ing!— C<iixBCTioNS— Liabilities  as  to  Pbo- 

OIEDB. 

The  bolder  of  a  mortgage  securing  a  bond 
made  payable  at  a  bank  transmitted  the  papers 
to  the  bank,  with  inatrnctiona  to  collect  the 
amount  due.  A  draft  for  the  snm  due  was 
issued  payable  to  the  president  of  the  bank, 
followed  by  the  abbreviation  "Pt,"  and  trans- 
mitted to  him,  accompanied  by  a  letter  reciting 
the  Inclosure  of  the  draft  to  pay  off  the  debt 
The  president  acknowledged  the  receipt  of  the 
draft  by  letter  signed  with  his  name,  followed 
by  the  abbreviation  "Pres."  It  was  nndispnted 
that  "Pt"  or  "Pres."  annexed  to  the  name  was 
understood  to  be  an  abbreviation  for  president 
Held,  that  the  president  was  not  the  agent  of 
the  debtor  to  pay  the  debt  to  tlie  bank,  so 
that  the  act  of  the  president  in  mlsappropriat- 
inK  the  proceeds  of  the  draft  did  not  affect  the 
debtor. 

3.  EviDBNOs— Pabol  '  Evidence— Aduissibii.- 

ITY. 

A  draft  was  made  payable  to  a  person  who 
was  president  of  a  bank,  and  following  his 
name  was  the  abbreviation  "Pt"  Held,  that 
parol  evidence  was  admissible  to  show  that  the 
abbreviation  was  suggestive  of  his  official  posi- 
tion. 

[Ed.  Note. — For  cases  In  point,  see  voL  20, 
Cent  Dig.  Evidence,  |S  2104,  §107.] 

4.  Banks  and  Banking — Officebs— Aittiiob- 
ixr. 

Code,  S  1866,  directs  that  a  state  bank 
shall  be  managed  by  its  board  of  directors. 
The  entire  management  of  a  state  bank  was 
intrusted  by  the  directors  to  its  president.  For 
several  years  he  was  in  complete  control,  re- 
ceiving' all  its  mall  and  indorsing  all  Its  dnfts. 
Held  that,  though  the  president  was  not  ex- 
pressly empowered  to  perform  these  acta,  the 
performance  for  so  long  a  time  Indicated  that 
the  practice  hM  been  acquiesced  In  by  the 
directors,  making  ths  acts  within  the  aathority 
of  the  president 
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5.  Same— Acts  of  Offioebs  ka  Acts  of  Bank. 

A  creditor  directed  a  bank  to  collect  a 
debt.  The  debtor  issued  a  drafL  making  the 
drawee  the  president,  and  followed  his  name  by 
the  abbreviation  "Pt"  The  president  received 
the  draft  in  the  ordinary  course  of  mail.  For 
several  years  he  had  received  all  the  bank's 
mail  and  had  indorsed  all  its  drafts.  The 
business  of  the  bank  was  conducted  largely  in 
the  name  of  its  oflScers  as  such,  instead  of  in 
the  name  of  the  bank.  Beld  to  show  that  the 
president,  on  receiving  the  draft,  received  it 
in  behalf  of  the  bank,  and  his  sabsequent  miB> 
appropriatien  of  it  did  not  affect  the  debtor, 
e.  Bills  and  Notes— Construction— Pabties 
— Pbesukptions. 

Negotiable  Instrument  Law,  S  42  (Laws 
1902,  c  130),  provides  that,  where  an  instru- 
ment is  drawn  to  a  person  as  cashier  or  other 
fiscal  officer  of  a  bank,  it  is  deemed  prima  facie 
payable  to  the  bank  of  which  he  is  such  officer. 
A  bank  was  intrusted  with  the  collection  of  a 
debt.  The  debtor  transmitted  to  tiie  president 
of  the  bank  a  draft  made  payable  to  him:  bis 
name  being  followed  by  the  abbreviation  Pt" 
For  several  years  the  president  had  received 
all  the  mail  of  the  bank  and  had  indorsed  all 
of  its  drafts,  and  much  of  the  business  of  the 
bank  was  conducted  in  the  name  of  its  officers 
as  such.  Held,  that  the  presumption  that  the 
draft  was  payable  to  the  bank  was  not  over- 
come, and  toe  draft  reached  the  bank  authorized 
by  the  creditor  to  collect  the  debt. 

7.  Pbincipal  and  Agent— Authomtt  to  Ee- 
OEIVE   Dbaft  as   Paykent. 

A  bank  intrusted  with  the  collection  of  a 
debt  may  receive  a  draft  or  check  from  the 
debtor  as  a  conditional  satisfaction  of  the  debt, 
unless  instructed  to  the  contranr,  when  the  bank 
has  good  reason  to  believe  that  the  draft  or  check 
will  be  paid  on  presentation. 

[E^  Note. — ^For  cases  in  point,  see  toL  40, 
Cent.  Dig.  Principal  and  Agent,  |  304.] 

8.  Patmknt— Draft  of  Third  Pbbbon. 

A  creditor  intrusted  a  bank  with  the  col- 
lection of  a  debt,  and  required  it  to  remit  the 
money  to  another  state,  which  was  done  by  the 
ordinary  bills  of  exchange.  Beld,  that  the 
creditor,  in  the  absence  of  instructions  to  the 
contrary,  must  have  intended  that  the  bank 
should  execute  the  duty  imposed  on  it  In  the 
customary  way,  and  the  debtor  paid  the  debt 
on  transmitting  to  the  bank  a  draft  which  was 
subsequently  paid. 

9.  AppeaiAquestions  Not  Raised  Below. 

Where  a  purchaser  assumed  the  payment 
of  a  mortgage  debt,  and  subsequently  contract- 
ed for  the  sale  of  the  premises  to  a  third 
person,  who  promised  to  pay  the  debt,  and  after 
the  execution  of  the  contract  a  bank  intrusted 
with  the  collection  of  the  mortgage  received  the 
payment  of  interest  and  principal  from  the 
purchaser,  the  creditor  was  not  entitled  to 
raise  for  the  first  time  on  appeal  the  question 
that  the  purchaser  had  no  such  Interest  in  the 
premises  as  entitled  him  to  a  satisfaction  of  the 
mortgage. 

Appeal  from  District  Court,  Adams  Coun- 
ty;   W.  B.  Miller,  Judge. 

Stilt  for  the  surrender  and  cancellation  of 
a  certain  bond  and  mortgage.  The  petition 
was  dismissed,  and  plalntlfC  appeals.  Re- 
versed. 

Davis  &  Wells,  for  an>ellant  T.  M.  Kear- 
ney, W.  D.  Thompson,  and  Maxwell  &  Max- 
well, for  appellee  a  E.  Elrsklne.  Maxwell 
&  Maxwell,  for  appellee  C.  F.  Andrews. 

LADD,  3.  One  J.  H.  Ramsey  executed  to 
the  defendant  C.  E.  Krsklne  a  bond  for  the 


payment  of  $l,80u,  dated  February  1,  1899, 
payable  in  five  years,  with  interest  at  the> 
rate  of  5  per  cent  per  annum,  evidenced  by 
coupons  attached  to  the  bond,  and  secured  by 
a  mortgage  on  120  acres  of  land  In  Adams 
county.  The  bond  and  coupons  were  made 
payable  at  the  Coming  State  Savings  Bank, 
at  Corning,  Iowa.  In  October,  1900,  S.  H. 
Manatrey,  as  owner  of  this  land,  executed  fk 
contract  of  sale  thereof  to  the  plaintiff,  in 
which  the  latter  expressly  assumed  and 
agreed  to  pay  the  above  mortgage.  In  July, 
1903,  plaintiff  entered  into  a  contract  of  sale- 
to  D.  J.  Gibbons,  In  which  the  latter  prom- 
ised to  make  different  payments,  among 
them  one  of  $1,800  February  1,  1904.  The 
sole  Issue  to  be  determined  is  whether  the 
above  bond  has  been  paid.  Prior  to  the  last- 
mentioned  date  Ersklne,  who  resided  in  Wis- 
consin, transmitted  the  papers  to  the  Coming 
State  Savings  Bank,  "with  directions  and 
special  authority  to  collect  the  amount  due 
and  to  remit  the  proceeds"  to  him,  and  these 
remained  there  imtll  the  failure  of  the  bank 
and  Andrew's  appointment  as  receiver  ou  the 
22d  of  that  month.  On  January  26,  1904,  the 
plaintiff  remitted  a  draft  of  $90,  in  payment 
of  the  last  interest  coupon,  to  the  bank,  and 
this  was  acknowledged  by  "W.  H.  Clark, 
Cashier,"  who  added:  "How  about  the  prin- 
cipal, which  is  also  due,  2-1-04?"  Clark  was 
then  cashier  and  Frank  L.  La  Rue  president 
of  the  bank.  Negotiations  with  the  latter  for 
b  new  loan  having  failed,  the  Cromwell  Sav- 
ings Bank,  through  its  cashier,  and  acting  for 
plaintiff,  transmitted  a  draft  for  $1,800  issued 
by  it  on  the  Bankers'  National  Bank,  Chicago, 
111.,  to  "Frank  La  Rue,  Pt,"  accompanied  by 
the  following  letter:  "Cromwell,  Iowa,  Jan. 
30,  1904.  Mr.  Frank  La  Rue,  Coming,  Iowa 
— Dear  Sir:  Enclosed  you  will  And  a  draft  for 
$1,800.00  to  pay  off  the  Ramsey  loan.  The 
parties  could  not  stand  so  steep  interest  as 
you  wrote  about  Yours  respectfully,  E.  N. 
Dougherty."  This  letter  was  subsequently  re- 
turned to  the  Cromwell  Savings  Bank,  with 
reply  written  on  the  bottom :  "Received  above 
amount  and  will  send  for  papers  to-day.  Am 
sorry  we  could  not  give  your  customers  a  bet- 
ter rate.  Yours  truly,  P.  L.  La  Rue,  Pres." 
This  draft  was  Indorsed:  "Pay  to  the  order 
of  the  Security  Trust  &  Savings  Bank,  Des 
Moines,  Iowa.  Frank  La  Rue,  Pt."  and  sent 
to  the  Security  Trust  &  Savings  Bank  of  Des 
Moines,  accompanied  with  this  letter:  "Jan- 
uary, 30, 1904.  D.  G.  Edmundson,  President — 
Dear  Sir :  Herewith  find  drafts  aggregating 
$5,285  to  cover  W.  O.  Mitchell  loan.  Kindly 
send  me  all  papers,  including  release.  We 
have  the  abstract  Yours  truly,  F.  L.  La  Rue. 
Pres."  The  draft  was  subsequently  paid 
through  the  Chicago  clearing  house  and  re- 
turned satisfied.  No  entry  concerning  it  was 
entered  in  the  books  of  the  bank.  La  Rue, 
though  president  of  the  bank,  was  intrusted 
by  the  directors  with  its  managem^it,  and  ex- 
ercised control  over  all  of  its  affairs.  He  uni- 
formly procured  Its  mail  from  the  post  office 
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and  opmed  all  letters  received,  issued  all 
drafts,  and  Indorsed  all  tbose  received  as 
well  as  bills  receivable  generally.  In  other 
words,  though  Clark  was  cashier,  La  Bne 
performed  the  duties  of  that  office.  It  was 
the  custom  of  each  to  sign  his  name  with 
title  of  president  or  cashier,  as  the  case 
might  be,  rather  than  to  write  out  the  name 
of  tbe  bank  and  add  by  himself  as  such  offi- 
cer. All  farm  loans  were  drawn  to  F.  L. 
La  Rne,  president,  and  a  large  portion  of  tbe 
drafts  received  were  payable  to  him  as  such. 
Indeed,  mnch  of  tbe  business  of  the  bank 
appears  to  have  been  transacted  in  bis  name 
aa  president.  Instead  of  that  of  tbe  bank.  It 
was  also  shown  that  many  banks  in  making 
remittances  to  other  banks  customarily  make 
tbem  to  the  president  or  the  cashier  of  the 
latter,  Instead  of  to  the  bank  by  name,  and 
that  "Pt"  or  "Prea."  after  the  name  was 
commonly  employed  to  signify  "president" 
That  this  draft  reached  La  Rue  and  was  sub- 
sequently paid  is  not  questioned.  Practical- 
ly the  only  issue  presented  is  whether  La 
Bne  In  receiving  it  should  be  held  to  have 
been  acting  in  behalf  of  the  bank.  As  tbe 
answer  admits  that  tbe  bank  was  authorized 
to  collect  the  amount  due  on  the  bond,  there 
is  no  occasion  for  following  the  appellee 
into  a  discussion  of  what  may  be  essential 
to  prove  such  agency.  Payment  to  the  bank 
as  Ersklne's  agent,  if  made,  satisfied  the 
debt,  regardless  of  what  subsequently  be- 
came of  the  money  or  papers.  Stuart  v. 
Stonebraker  (Neb.)  88  N.  W.  653;  Pochin  v. 
Knoebel  (Neb.)  89  N.  W.  264. 

Nor  is  the  suggestion  that  tbe  Cromwell 
Bank  undertook  to  delegate  to  La  Rue  the 
doty  of  paying  the  Coming  Bank  entitled 
to  weight.  Such  Is  not  the  inference  to  be 
drawn  from  Dougherty's  letter,  and  certain- 
ly La  Rue  did  not  so  regard  It,  for  be  ac- 
knowledged It  in  his  capacity  as  president 
of  tbe  bank.  Moreover,  the  draft  was  made 
payable  to  him  as  president,  and  be  so  In- 
dorsed it  Tbe  evidence  that  "Ft"  or 
*7res."  annexed  to  the  name  of  the  payee  in 
a  draft  Is  commonly  understood  to  be  an  ab- 
breviation for  "president"  was  undisputed. 
The  abbreviation  of  "Free."  for  "president" 
la  In  such  common  use  that  the  courts  will 
take  Judicial  notice  of  Its  meaning.  Heaton 
T.  AInley,  108  Iowa,  112,  79  N.  W.  260.  See 
Stmuner  t.  Mitchell  (Fla.)  10  South.  502,  ao 
Am.  St  Rep.  106,  14  L.  R.  A.  815,  and  note ; 
Power  V.  Bowdle.  8  N.  D.  107.  54  N.  W.  404, 
21  L.  R.  A.  328,  44  Am.  St  Rep.  511;  Dages  v. 
Rrake.  125  Mich.  64,  83  N.  W.  1039,  84  Am. 
St  Rep.  657;  Estate  of  Lakemeyer,  135  Cal. 
28.  66  Pac.  961,  87  Am.  St  Rep.  96.  And  we 
think  evidence  that  "Pt"  was  so  understood 
among  bankers  was  competent  as  tending  to 
explain  what  was  Intended.  Lacy  v.  Dubuque 
Lumber  Co.,  43  Iowa,  610 ;  Small  v.  Elliott  12 
S.  D.  570.  82  N.  W.  92,  76  Am.  St  Rep.  630; 
Greenleaf  on  Evidence,  282;  1  Am.  &  Eng. 
Ency.  of  Law;  New  England  Dressed  M.  & 
W.  Co.  T.  standard  Worsted  Co.,  165  Mass. 


828,  4S  N.  E.  112.  52  Am.  St  Rep.  610;  Dages 
V.  Brake,  supra.  Written  In  a  draft  fol- 
lowing tbe  name  of  the  president  of  a  bank 
the  letters  were  suggestive  of  bis  official  po- 
sition, but,  as  they  do  not  seem  to  be  com- 
monly employed  as  indicating  "president," 
parol  proof  was  admissible.  Ordinarily  tbe 
cashier  of  a  bank  is  its  managing  officer,  and 
the  powers  of  the  president  as  such  are 
very  limited,  save  as  conferred  on  him  by  tbe 
board  of  directors.  Morse  on  Banks,  |  144. 
Neither  the  articles  of  incoritoratlon  nor  the 
by-laws  of  the  bank  are  to  be  found  in  the 
record,  and  the  duties  of  the  officers  of  a 
state  bank  are  not  defined  by  statute.  Nec- 
essarily, then,  we  must  resort  to  other  evi- 
dence of  the  authority  he  might  exercise  In 
behalf  of  the  bank.  Section  1866  of  the  Code 
directs  that  a  state  l>ai>l(  ehall  be  managed 
by  its  board  of  directors,  and  the  evidence 
that  the  entire  management  of  this  bank 
was  Intrusted  by  the  directors  to  La  Rue  is 
undisputed.  For  five  or  six  years  prior  to 
the  time  In  question  he  had  been  in  complete 
control,  had  received  all  Its  mall  from  tbe 
post  office,  and  Indorsed  all  of  its  drafts. 
Even  though  not  expressly  empowered  to 
perform  these  acts,  tbe  performance  for  so 
long  a  time  Indicated  that  the  practice  had 
been  fully  acquiesced  In  by  the  board.  In  tbe 
work  on  Banking  cited,  Mr.  Morse  observes 
that  "the  cases,  though  largely  occupied  in 
deciding  that  a  president  has  no  authority 
by  virtue  of  bis  office,  yet  bold  the  bank 
bound  by  bis  action  wherever  the  charter, 
or  a  vote  of  the  directors,  or  usage  of  the 
bank,  or  long  acquiescence  by  the  bank  in  a 
course  of  action  by  the  president  or  any 
facts  constituting  a  holding  out  of  the  pres- 
ident by  tbe  bank  as  having  a  right  to  act 
for  it,  lay  a  foundation  for  authority  act- 
ual or  Inferred,  and  whenever  the  bank  has 
ratified  his  action."  Sherwood  v.  Home  Sav- 
ings Bank  (decided  at  the  present  session) 
100  N.  W.  9.  See  First  National  Bank  v. 
New  (Ind.  Sup.)  45  N.  B.  597;  Bell  v.  Han- 
over National  Bank  (C.  C.)  67  Fed.  821; 
Smith  V.  Lawson,  18  W.  Va.  212,  41  Am. 
Rep.  688;  U.  S.  National  Bank  v.  First  Na- 
tional Bank,  79  Fed.  290,  24  C.  C.  A.  597. 

Having  authority  to  act  for  the  bank  In  all 
matters  In  controversy,  it  is  unnecessary  to 
inquire  concerning  the  extent  of  the  inherent 
power  pertaining  to  the  office  of  president. 
Nor,  In  the  view  of  the  authorities  cited.  Is  It 
necessary  to  discuss  whether  the  evidence 
that  greater  powers  had  been  conferred  on 
and  customarily  exercised  by  La  Rue  was  ad- 
missible. As  Indicated  by  the  correspondence. 
La  Rue  received  the  draft  In  the  ordlnory 
course  of  mall.  Did  he  do  so  In  behalf  of  the 
bank?  The  evidence  was  to  the  effect  that  tbe 
large  portion  of  the  remittances  of  the  bank 
were  drawn  to  La  Rue  as  president  This 
may  have  been  owing,  as  suggested  by  one 
witness,  to  the  fact  that  he  was  better  known 
than  tbe  bank  of  which  be  was  president 
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That  the  business  of  the  bank  was  conducted 
largely  In  tlie  name  of  Its  officers  as  such,  In- 
stead of  tbe  name  of  the  bank,  Is  fully  estab- 
lished, and  tbe  evidence  Indicated  that  the 
form  of  remittance  was  that  customarily 
adopted  by  many  banks  In  drawing  drafts  In 
favor  of  other  banks.  Says  Mr.  Randolph  In 
his  work  on  C!ommerclal  Paper,  vol.  1,  §  157: 
"The  office  of  cashier  and  the  cashier's  official 
name  have,  by  common  usage  of  banks  In  the 
making  and  transfer  of  commercial  paper, 
become  synonymous  with  tbe  bank  Itself. 
•  •  •  And  It  Is  not  necessary  that  the 
bank  be  named  In  tbe  Instrument,  but  like 
effect  will  be  given  to  a  bill  or  note  payable 
to  'A.  B.,  Cashier,'  or  to  'A.  B.,  Cas.' ;  parol 
evidence  being  admitted  to  show  'cashier'  In- 
tended." That  such  a  draft  In  favor  of  a 
cashier  and  Indorsed  by  him  as  such  Is  bind- 
ing on  the  bank  appears  from  many  authori- 
ties. Bank  of  Genesee  v.  Fatchln  Bank,  19  N. 
Y.  812 ;  Bank  of  N.  X.  v.  Muckingum  Branch 
of  Bank,  20  N.  Y.  619;  First  National  Bank 
v.  Hall,  44  N.  T.  395,  4  Am.  Rep.  698;  Folger 
V.  Chase,  18  Pick.  (Mass.)  63 ;  Barney  v.  New- 
comb,  9  Cush.  (Mass.)  46;  Lookout  Bank  y. 
AuU,  2T  8.  W.  (Tenn.)  1014,  42  Am.  St  Rep. 
934  ;  Farmers',  etc.,  Bank  v.  Troy  City  Bank, 
1  Doug.  (Mich.)  457;  Oarton  y.  Union  City 
National  Bank,  34  Mich.  279;  Pratt  v.  To- 
peka  Bank,  12  Kan.  670.  See  Baldwin  v. 
Bank  of  Newbury,  68  U.  S.  234,  17  L.  Ed. 
634.  As  La  Rue  was  discharging  the  duties 
ordinarily  exacted  from  the  cashier,  these  de- 
cisions are  in  point  Regardless  of  these  con- 
siderations however,  the  entire  question  has 
been  settled  in  this  state  by  the  enactment  of 
the  negotiable  Instrument  law  by  the  29th 
General  Assembly  1902  (chapter  130,  i  42), 
providing  that  "where  an  Instrument  Is  drawn 
or  Indorsed  to  a  person,  as  'cashier'  or  other 
fiscal  officer  of  a  bank  or  corporation,  It  is 
deemed  prima  facie  to  be  payable  to  tbe  bank 
or  corporation  of  which  he  is  such  officer; 
and  may  be  negotiated  by  either  the  Indorse- 
ment of  the  bank  or  corporation,  or  the  in- 
dorsement of  the  officer."  There  Is  nothing 
in  this  record  to  overcome  the  presumption 
raised  by  this  statute  that  the  draft  was  pay- 
able to  the  bank  of  which  La  Rue  was  presi- 
dent It  came  Into  his  hands  as  such  officer 
authorized  to  receive  It  for  the  bank,  and 
therefore  reached  the  bank,  tbe  agent  au- 
thorized by  Ersklne  to  collect  the  money 
But  did  the  delivery  of  this  draft  to  the 
bank  constitute  payment?  The  rule  univer- 
sally accepted  is  that  under  authority  merely 
to  collect  an  agent  In  the  absence  of  a  cus- 
tom to  the  contrary,  may  receive  nothing  ex- 
cept money  In  payment  A  debtor  who  owes 
money,  in  paying  to  an  agent  must  do  so  in 
such  a  manner  as  to  facilitate  the  agent  In 
transmitting  money  to  his  principal.  Gray- 
don  y.  Patterson,  18  Iowa,  266,  81  Am.  Dec. 
432;  Farwell  v.  Saipaugb,  32  Iowa,  582; 
Drain  v.  Doggett  41  Iowa,  682.  Even  though 
tbe  creditor  himself  take  the  debtor's  note, 
tbe  payment,  In  the  absence  of  an  agreement 


to  the  contrary,  is  regarded  In  this  state  as 
conditional  only.  Kepbart  v.  Butcher,  17 
Iowa,  240;  McLaren  v.  Hall,  26  Iowa,  297. 
In  other  words,  bills  payable  are  not  satisfied 
by  new  paper  of  the  same  kind  unless  so 
agreed.  This  rule  applies  to  checks  and 
drafts,  and,  though  they  are  In  general  use 
in  the  transfer  of  money  from  one  person 
to  another,  payment  thereby  is  deemed  con- 
ditional on  the  drawee's  acceptance  and  pay- 
ment by  the  great  weight  of  authority.  See 
cases  collected  in  22  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  650.  Checks,  drafts,  and  other  bills 
of  exchange  are  the  means  of  transferring  the 
money  in  adjusting  nearly  all  commercial 
transactions,  and  in  authorizing  an  agent, 
whether  a  bank  or  individual,  to  make  colieo- 
tions.  It  may  be  assumed  in  tbe  alisence  of  In- 
structions to  the  contrary  that  the  authority 
is  to  l>e  executed  in  the  manner  usual  and 
customary  In  the  commercial  world.  While 
the  agent  may  not  accept  anything  but  the 
actual  cash  in  satisfaction  of  the  claim,  he 
may  receive  a  check  or  draft  negotiable  and 
payable  on  demand,  which  he  has  good  reason 
to  believe  will  be  honored  upon  presentation, 
as  a  ready  and  more  convenient  means  of  ob- 
taining the  money  in  conditional  satisfaction 
of  the  debt  Such  a  payment  offers  no  great- 
er temptations  to  the  agent  than  payment  in 
cash  to  which  ordinarily  it  is  equivalent 
It  honored  by  the  drawee,  payment  relates 
back  to  the  time  of  delivery.  If  not  honored, 
the  creditor  has  parted  with  nothing  by  rea- 
son of  conduct  of  his  agent;  for,  though  the 
agent  may  receive  such  paper  as  conditional 
payment  he  Is  not  permitted,  on  its  strength, 
to  deliver  conveyances,  leases,  or  other  valu- 
ables at  the  risk  of  his  principal.  Pape  v. 
Westcott,  1  Q.  B.  (1894) ;  Pearson  v.  Scott  9 
(3h.  Div.  (1878)  198.  In  the  former  case  it 
was  said  by  Llndley,  L.  J.,  that  "if  an  agent 
is  merely  to  collect  money,  taking  a  check 
from  a  person  having  a  banking  account  Is 
not  a  departure  from  his  authority;  that 
Is,  in  the  ordinary  case  of  collecting  money. 
If  the  check  is  not  paid,  the  person  who  gives 
it  can  be  sued;  and  in  ordinary  cases  no 
one  is  prejudiced  by  taking  a  check.  But 
it  is  by  no  means  always  within  an  agent's 
authority  to  take  a  check  instead  of  money. 
Let  us  take  a  case  that  lawyers  are  familiar 
with — the  sale  of  real  property.  Let  us  take 
the  case  of  a  solicitor  who  Is  Intrusted  by 
the  vendor  with  the  completion  of  the  trans- 
action. Is  that  solicitor  Justified  by  the 
ordinary  course  of  business  or  the  ordinary 
habits  of  men  In  parting  with  the  conveyance 
and  title  deeds  in  exchange  for  a  promise 
to  pay  or  a  check?  Certainly  not"  There 
the  agent  bad  upon  the  receipt  of  a  check 
for  arrears  in  rent  delivered  license  permit- 
ting an  assignment  of  the  lease,  and  upon  its 
nonpayment  was  held  liable.  See,  as  to  cus- 
tom, Sweeting  v.  Scott  7  C.  B.  (N.  S.)  148. 
In  Bridges  v.  Garrett  L.  R.  5  O.  P.  (1869) 
451,  the  deputy  steward,  Craig,  was  au- 
thorized to  collect  a  fine  payable  to  the  lord 
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of  the  manor  on  admission  as  a  tenant  to 
the  copyhold  thereof.  The  defendant  drew 
a  check  to  Craig  for  the  aggregate  amount 
of  the  lord's  fine,  the  steward's  fees  and 
Craig's  own  charges  as  defendant's  solicitor. 
The  check  was  crossed  with  the  name  of 
Craig's  bankers  In  London,  and  on  the  same 
day  Ctalg  paid  It  In  there  to  the  credit  of 
his  own  private  account  The  check  was 
paid  and  credited  to  Craig,  but  as  he  had 
overdrawn  none  of  the  proceeds  were  turned 
orer  to  the  plaintiff.  Cockbum,  O.  J^  In 
determining  the  case,  said:  "There  is  no 
doubt  that,  where  an  agent  Is  authorized  to 
receive  money  for  bis  principal,  he  cannot 
allow  It  by  way  of  set-ofC  in  accounts  be- 
tween the  payer  and  himself.  He  must  re- 
ceive it  In  money.  If,  however,  payment  is 
made  by  check,  and  iJie  check  Is  duly  hon- 
ored, that  is  a  payment  In  cash.  There  Is 
nothing  in  the  circumstances  of  a  check  being 
given  which  Invalidates  the  payment.  The 
present  case,  however,  Is  a  little  complicated 
by  the  fact  of  the  check  having  been  crossed. 
It  appears  that  the  defendant,  at  Craig's  re- 
quest, crossed  the  check  with  the  name  of 
Craig's  bankers.  Craig's  bankers  got  the 
check  cashed,  and  carried  the  amount  to 
the  credit  of  Craig's  account  with  them.  If 
Craig's  account  had  not  been  overdrawn, 
be  would  have  had  the  money.  The  check, 
therefore,  was  In  point  of  fact  money.  It 
was  the  same  thing  as  if  the  defendant  had 
paid  the  amount  to  Craig  in  casli,  and  Craig 
bad  paid  in  the  cash  to  his  account  with  his 
bankers,  and  had  forwarded  his  own  check 
to  the  lord  or  to  the  steward,  and  the  bank- 
ers had,  in  consequence  of  the  balance  being 
against  him,  declined  to  honor  his  check. 
If  Craig  was  authorized  to  receive  the  money, 
I  think  the  payment  to  him  was  a  payment 
to  the  plaintiff,  and  that  there  was  nothing 
in  the  mode  of  payment  to  take  the  case  out 
of  the  ordinary  rule."  Blackburn,  J.,  In  the 
same  case,  observed  that,  "where  the  person 
to  whom  the  money  is  paid  stands  In  the 
relation  of  a  clerk  or  servant,  the  payment 
to  him,  whether  in  cash  or  by  a  check  which 
is  afterwards  paid,  is  a  good  payment  to 
the  principal."  See  Hadley  v.  Hadley,  67 
CiL  D.  N.  S.  694.  In  British  &  American 
Mortgage  Company  v.  Tibballs,  63  Iowa,  468, 
19  N.  W.  S19,  the  payment  was  by  certificate 
of  deposit  in  the  collecting  agent's  bank,  and 
In  holding  tliat  this  was  payment  the  court 
said:  "Courts  take  Judicial  notice  of  the 
general  customs  and  usages  of  merchants 
and  of  whatever  ought  to  be  generally  known 
witliin  the  limits  of  their  jurisdiction,  such 
as  matters  of  public  history  affecting  the 
whole  people  (1  Greenieaf  on  Evidence,  H 
4,  6,  6) ;  and  we  think  that  the  system  by 
which  nearly  all  the  banks  in  this  country 
transact  monetary  affairs  by  the  use  of 
checks,  drafts,  and  certificates  of  deposit, 
and  without  the  actual  handling  of  bank 
notes  or  coin,  is  so  well  known  and  under- 
stood that  no  business  maUi  much  less  a 
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company  whose  sole  occupation  la  loaning 
money,  should  be  allowed  to  profit  by  plead- 
ing Ignorance  of  it"  See  Francis  v.  Evans, 
33  N.  W.  (Wis.)  93.  In  Harbach  ▼.  Colvin, 
73  Iowa,  638,  35  N.  W.  663,  it  was  held  that 
while  an  agent  or  attorney  has  not.  In  the 
absence  of  special  Instructions,  any  authority 
to  receive  anything  but  money  in  payment  of 
a  claim  held  by  him  for  collection,  yet  where 
he  receives  a  bank  check  as  such  payment 
and  obtains  credit  on  bis  account  for  the 
amount  of  the  check  at  the  bank  where  he 
deposits,  and  the  money  is  paid  liim  when  he 
chooses  to  draw  it  out  and  the  bank  on 
which  the  check  is  drawn  pays  it  whoi  pre- 
sented, this  Is  equivallent  to  payment  In  mon- 
ey and  binds  the  principal.  See  Harrison 
V.  Legore,  109  Iowa,  618,  80  N.  W.  670; 
Shay  ▼.  Callanan,  124  Iowa,  374,  100  N.  W. 
55.  In  Hunter  v.  Wetseli,  84  N.  X.  649,  38 
Am.  Rep.  544,  the  court  held  that  the  delivery 
of  a  check  which  was  subsequently  paid  was 
payment  at  the  time  delivered  within  the 
statute  of  frauds  of  New  York.  See,  also, 
Llneweaver  v.  Slagle,  64  Md.  465,  2.  Atl. 
693,  54  Am.  Rep.  775;  Bamett  v.  Smith,  80  N. 
H.  256,  64  Am.  Dec.  290;  Tiddy  v.  Harris, 
101  N.  a  689,  8  S.  B.  227;  Strong  v.  Ten 
Cent,  etc.,  Ass'n,  189  Pa.  406,  42  Atl.  4& 
There  Is  dicta  In  numerous  cases  to  the 
effect  that  the  delivery  of  a  check  or  draft 
which  is  subsequently  honored  constitutes 
payment ;  but  few  decisions  directly  pass  up- 
on the  point  The  adjudicated  cases  general- 
ly concern  transactions  In  which  such  papers 
have  been  dishonored.  In  view  of  the  uni- 
versal custom  of  using  drafts  and  checks 
as  a  means  of  payment  we  think  an  agent 
may  receive  a  draft  or  check  and  condi- 
tional satisfaction  of  the  claim  placed  in  ills 
hands,  unless  Instructed  to  the  contrary, 
whenever  he  has  good  reason  to  believe  that 
it  will  be  paid  upon  presentation.  In  the 
case  at  bar  the  bank  was  required  by  Er- 
sklne  to  remit  the  money  to  him  in  North 
Carolina,  and  the  evidence  shows  that  this 
was  expected  to  be  done  by  the  ordinary  bills 
of  exchange.  He  was  charged  with  knowl- 
edge of  the  general  custom  in  the  matter  of 
collecting  notes  and  mortgages,  such  as  those 
sent  to  the'  bank,  and  must  be  assumed,  in 
the  absence  of  other  instructions,  to  have 
Intended  that  the  bank  should  execute  the 
duty  Imposed  upon  it  in  the  usual  and  cus- 
tomary way.  This  being  so,  it  Is  not  neces- 
sary to  inquire  how  the  bank  disposed  of 
the  drafts.  It  was  equivalent  to  money  and 
could  have  been  used  as  such  by  his  agent 
and  was  no  more  likely  to  be  misappropriat- 
ed by  the  officers  of  the  bank  than  had 
money  been  paid  instead.  We  are  of  opin- 
ion that,  under  the  circumstances  disclosed, 
the  bond  and  mortgage  were  satisfied  by 
the  delivery  and  subsequent  payment  of  the 
draft 

It  Is  urged,  however,  that  the  plaintiff  baa 
failed  to  show  such  an  Interest  in  the  land 
as   entitled   him   to   satisfy   the   mortgage 
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thereon.  The  appellant's  statement  that  this 
point  was  not  made  In  the  district  court  is 
not  denied,  and  Is  somewhat  confirmed  by 
the  opinion  of  the  Judge,  found  In  the  ab- 
stract PlalntifF  bad  been  requested  previ- 
ously by  the  bank  to  pay  the  Interest  and 
had  remitted  It  to  the  bank.  Such  payment 
was  fully  ratified  by  Ersklne.  Indeed,  his 
attorneys  Insist  In  their  argument  that,  be- 
cause of  such  payment,  the  coupon  Is  not 
Involved  In  this  case.  Having  accepted  pay- 
ment of  the  Interest  coupon,  attached  to  the 
bond,  they  ought  not  now  to  Insist  that  the 
same  party  might  not  pay  the  bond,  especial- 
ly when  requested  by  Brsklne's  agent  to  do 
so.  In  view  of  these  circumstances,  we  are 
Inclined  to  think  that  Ersktne  ought  not  be 
allowed  to   raise   this  question   on   appeal. 

The  decree  will  be  reversed,  and  the  re- 
Uef  prayed  In  the  petition  awarded. 

Reversed. 


HARTWIG  V.  ILES  et  al. 
(Supreme  Court  of  Iowa.    Sept  26,  1906.) 

1.  Equity— Settiro    Abide    Submission  — 
AuERDiraNT  Chakgino  Cause  of  Actioh. 

Where,  after  trial  in  an  action  In  which 
fhe  petition  alleges  conversion  by  defendants  of 
goods  of  plaintiff's  tenant  claims  a  lien  on  the 
proceeds  for  rent,  and  aaks  merely  that  defend- 
ants be  enjoined  from  disposing  of  snch  pro- 
ceeds till  the  claim  for  rent  is  satisfied,  plain- 
tiff is  allowed  to  amend  the  petition  to  ask 
personal  judgment  against  defendants  for  the 
amount  of  rent,  the  action  being  changed  from 
one  in  equity  to  one  at  law  for  damages,  de- 
fendants are  entitled  to  liave  the  submission  set 
aside  and  the  cause  set  for  trial  by  a  jury. 

2.  Landlobo  and  Tenant  — Lien— Con veb- 

SION. 

Plaintiff's  tenant,  E.,  contemplating  a  sale 
of  bis  stock  of  goods  in  the  leased  building  to 
H.,  gave  a  bill  of  sale  thereof  to  I.,  as  trustee, 
to  secure  claums  against  E.,  amounting  to  $250. 
1.  took  possession  of,  but  did  not  remove,  the 
goods,  and,  on  being  paid  $250  by  H.,  surrender- 
ed possession,  and  the  sale  by  E.  to  H.  was 
completed ;  H.  removing  the  goods.  I.  then  gave 
the  money  to  P.  to  distribute  amon^  the  secured 
creditors.  Held  that,  even  if  plamtiff  had  a 
landlord's  lien  on  the  goods,  I.  and  P.  were  not 
liable  in  damages  to  plaintiff,  they  not  having 
taken  part  in  the  sale,  but  merely  received  part 
of  the  purchase  price  on  which  plaintiff  had  no 
lien. 

Appeal  from  District  Court  Scott  Coun- 
ty; James  W.  Bollinger,  Judge. 
The  opinion  states  the  facts.     Reversed. 

Isaac  Fetersberger,  for  appellants.  Schmidt 
&  YoUmer,  for  appellee. 

WBA\'BR,  J.  The  plaintiff,  owning  a 
store  building  In  the  city  of  Davenport 
leased  the  same'  to  one  George  A.  Ellman 
for  one  year  from  November  16,  1902,  at  the 
agreed  rental  of  $33  per  month.  The  lease 
was  In  writing  and  provided  that  no  exten- 
sion or  alteration  thereof  should  be  of 
any  force  unless  reduced  to  writing  and  sign- 
ed by  the  parties.  It  also  gave  to  the  lessee 
"the  privilege  of  renting  said  premises  for 


the  farther  term  of  two  year^  upon  writ- 
ten notice  of  such  election  not  later  than 
September  16,  1903.  On  the  date  last  nam- 
ed, Ellman  wrote  the  plaintiff  expressing  biB 
desire  or  purpose  to  retain  the  property  for 
the  additional  period  of  two  years,  but  It 
does  not  appear  that  plaintiff  ever  made  any 
response  to  the  notice,  and  no  new  lease  or 
extension  of  the  old  lease  was  ever  effected, 
save  as  the  same  may  be  Implied  from  the 
matters  above  stated,  and  from  the  fact  that 
Ellman  remained  In  possession  and  on  or 
about  November  16,  lOOS,  paid  to  the  plain- 
tiff rent  for  the  month  expiring  December 
15,  1908.  On  'November  28,  1903,  Ellman 
who  had  a  small  stock  of  groceries'  in  the 
rented  building  gave  a  blU  of  sale  thereof  to 
the  defendant,  John  L.  Ilea,  for  the  securi- 
ty or  payment  of  certain  debts  due  to  sever- 
al creditors.  The  making  of  this  bill  of  sale 
appears  to  have  been  brought  about  as  fol- 
lows :  Ellman  who  was  doing  a  small  and 
apparently  unprofitable  business  negotiated 
a  sale  of  his  sto<^  to  one  Horblett  He  was 
at  his  time  Indebted  to  lies  in  a  small 
amount  and  the  claim  together  with  other 
similar  small  demands  was  In  the  hands  of 
Petersberger  for  collection.  Learning  of  the 
proposed  sale  to  Horblett  or  of  some  other 
circumstance  Indicating  the  necessity  of 
prompt  action  to  secure  payment  of  these 
claims,  lies  and  Petersberger  went  to  Ellman 
who  executed  and  delivered  the  bill  of  sale 
to  lies  as  trustee  to  secure  said  claims 
amounting  In  all  to  $258.68.  After  receiv- 
ing the  bill  of  sale  lies  concluded  to  and  did 
take  possession  of  the  stock  for  the  period 
of  about  one  day,  but  did  not  remove  It 
when  on  being  paid  said  sum  of  $258.68  by 
Horblett  he  surrendered  the  possession  of  the 
stock,  and  the  sale  from  Ellman  to  Horblett 
was  then  consummated.  The  latter  then  re- 
moved the  goods  to  his  own  place  of  business 
in  Rock  Island,  111.,  and  Horblett's  check  for 
the  sum  above  mentioned  was  delivered  to  Pe- 
tersberger who  proceeded  to  distribute  the 
fund  to  the  several  claimants  represented  by 
the  trustee.  At  this  stage  of  the  proceedings 
and  before  the  distribution  was  entirely  com- 
pleted, this  action  was  begun  in  equity  mak- 
ing lies  and  Petersberger  alone  defendants. 
The  petition  sets  up  the  lease  to  Ellman  and 
alleges  an  extension  thereof  for  a  period  of 
two  years,  alleges  a  sale  or  conversion  of  the 
stock  of  goods  by  the  defendants,  claims  a 
lien  upon  the  proceeds  of  such  sale  in  the 
hands  of  the  defendants,  and  asks  that  they 
be  enjoined  from  disposing  of  the  property  or 
proceeds  of  its  sale  until  said  claim  for  rent 
is  satisfied.  No  personal  Judgment  was  de- 
manded against  the  defendants  or  either  of 
them.  The  defendants  answered  in  denial. 
All  rent  accrued  and  to  accrue  to  the  plain- 
tiff up  to  December  16,  1903,  had  been  fully 
paid  before  the  transaction  now  in  question. 
A  trial  was  had  to  the  court  upon  the  afore- 
said issues  developing  the  facts  substantially 
as  abpva  stated.    It  also  appeared  that  on  or 
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about  December  S,  1903,  Ellman  surrendered 
possession  of  the  building  to  plaintiff,  and 
notified  ber  tbat  he  wonld  no  longer  occupy 
It.  As  a  witness  plaintiff  also  testified  tbat 
after  the  surrender  of  the  building  she  had 
been  unable  to  procure  a  tenant,  and  tbat 
it  stood  Idle  and  unused  for  a  period  of  10 
months.  The  trial  was  concluded  and  the 
evidence  duly  certified  on  January  14,  1905. 
On  May  22.  1905,  plaintiff  was  allowed  to 
file  an  amendment  to  her  petition  alleging 
ber  Inability  to  rent  the  property  after  Its 
surrender  to  her  for  a  period  of  10  months 
and  demanding  personal  Judgment  against 
lies  for  the  amount  of  the  rent  for  said  pe- 
riod, $330,  and  against  Petersberger  for  the 
amount  yet  undistributed  of  the  fund  re- 
maining in  his  bands,  $106.02.  On  the  filing 
of  this  amendment  which  in  effect  converted 
the  proceedings  into  an  action  at  law  for 
the  recovery  of  damages,  defendants  denied 
the  amended  petition,  and  demanded  that 
the  cause  be  set  down  for  trial  to  a  Jury. 
The  motion  was  overruled,  and  on  June  28, 
1905,  a  decree  under  date  of  January  14, 
1905,  was  entered  by  which  plaintiff  was 
granted  a  recovery  against  lies  in  the  sum 
of  $330  and  costs,  and  Petersberger  was  or- 
dered to  pay  the  sum  remaining  in  bis  bands 
$105.02,  into  court  to  be  applied  on  said 
Judgment  From  said  decree  the  defendants 
bring  this  appeal. 

In  our  Judgment,  the  decree  appealed  from 
cannot  be  sustained.  In  the  first  place  un- 
der the  Issues  as  finally  settled,  the  action 
was  clearly  one  at  law,  and  defendants  were 
entitled  to  the  veidlct  of  a  Jury  upon  the 
facta.  At  the  time  of  the  trial  to  the  court 
the  plaintiff's  only  demand  was  In  rem  to 
establish  and  enforce  a  landlord's  lien  not 
against  the  goods  of  EUman,  but  against 
the  proceeds  of  nn  alleged  sale  of  said  goods, 
and  to  enjoin  the  disposition  of  said  proceeds 
by  the  defendants  until  that  claim  was  sat- 
isfied. There  Is  nowhere  In  the  petition  or 
first  amendment  thereto  any  suggestion  of  r. 
demand  for  relief  against  either  of  the  de- 
fendants, except  that  they  be  required  to  re- 
tain the  possession  of  the  alleged  proceeds 
of  the  sale  to  answer  any  claim  plaintiff 
might  be  able  to  establish  thereto.  Such 
claim  was  properly  enough  made  in  equity; 
bnt  when  after  all  the  evidence  had  been 
taken  and  cause  submitted  upon  this  Issue 
plaintiff  was  allowed  to  amend  in  such  a 
manner  as  to  entirely  change  the  nature  oi 
the  demand  from  one  of  equitable  cognizance 
to  an  action  at  law  for  damages,  we  think 
the  demand  for  trial  by  ordinary  proceedings 
should  have  been  sustained.  It  cannot  be 
presumed  tbat  on  the  trial  upon  the  issues 
as  originally  Joined  the  defendants  offered 
their  testimony  or  made  their  case  in  the 
same  manner  or  to  the  same  extent  and  pur- 
pose as  they  would  have  done  had  they 
known  or  had  reason  to  believe  a  claim  foi 
personal  Judgment  for  damages  was  to  be 
submitted  to  the  court    Under  the  circum- 


stances of  the  case,  the  court  might  ^ell  have 
refused  to  permit  such  an  amendment  after 
a  trial  had  been  had  and  cause  duly  submit- 
ted, but  if  allowed  to  stand  we  are  disposed 
to  hold  tbat  It  should  have  been  on  condi- 
tion tbat  the  submission  be  set  aside  and  a 
trial  had  by  ordinary  proceedings  as  de- 
manded by  the  defendants.  But  a  more  vi- 
tal objection  to  the  decree  appealed  from 
Is  to  be  found  In  the  merits  of  the  case.  In 
taking  a  bill  of  sale  or  mortgage  of  the 
EUman  stock  to  secure  the  claims  represent- 
ed by  them,  lies  and  Petersberger  committed 
no  wrong  against  the  plaintiff.  It  Is  true 
that  If  she  had  a  landlord's  lien  on  the 
goods  they  could  not  destroy  Its  priority  by 
taking  the  bill  of  sale;  and  if  her  claim  of  a 
lien  was  valid  and  they  by  enforcing  the  bill 
of  sale  bad  deprived  ber  of  ber  security  they 
would  be.  liable  to  ber  pro  tanto  in  damages. 
But  the  sale  of  the  goods  to  Horblett  wab 
not  made  by  defendants  or  either  of  them. 
The  most  that  can  be  said  of  their  connection 
with  that  transaction  is  that  having  obtain- 
ed a  Hen  on  the  goods  by  the  bill  of  sale  as 
they  bad  the  legal  right  to  do,  they  refused 
to  permit  EUman  to  complete  the  sale  to  Hor- 
blett until  their  claim  was  satisfied.  No  title 
In  fact  or  In  form  passed  from  them  to  Hor- 
blett They  left  the  goods  where  they  found 
them  In  plaintiff's  building.  In  removing 
them  Horblett  was  not  acting  in  their  behalf 
nor  by  or  under  any  authority  or  claim  of 
authority  derived  from  defendants,  and  we 
find  nothing  In  the  record  on  which  they  may 
be  properly  held  liable  In  damages.  Had  no 
bill  of  sale  been  made,  but  defendants,  being 
present  when  the  sale  from  EUman  to  Hor- 
blett was  consummated,  had  demanded  and 
received  a  part  of  the  proceeds  in  payment 
of  their  claims  no  one  would  contend  that 
they  thereby  Incurred  personal  liability  to 
the  plaintiff  and  as  we  view  the  facts  the  le- 
gal relations  of  the  parties  are  not  different 
than  they  would  be  under  the  circumstances 
suggested.  As  to  the  order  requiring  the 
surrender  of  the  money  in  the  hands  of  Pe- 
tersberger it  is  a  well-established  proposition 
tbat  a  lien  upon  personal  property  does  not 
ordinarily  follow  or  attach  to  the  proceeds 
of  its  sale  or  conversion.  Waters  v.  Bank, 
65  Iowa,  234,  21  N.  W.  582;  Nordby  v. 
Clougb,  79  Iowa.  428,  44  N.  W.  697;  Harlan 
V.  Ash,  84  Iowa,  42,  50  N.  W.  41;  Jones  v. 
Stevens  (Miss.)  12  South.  446;  In  re  Beis, 
Fed.  Gas.  No.  11,684. 

We  do  not  attempt  to  pass  upon  the  ques- 
tion whether  plaintiff's  claim  of  an  exten- 
sion of  the  lease  to  EUman  is  sustained  by  the 
record.  It  will  be  noted  tbat  the  provision 
In  the  contract  does  not  in  terms  at  least 
grant  the  right  of  an  extension  of  the  old 
lease,  but  simply  that  he  shall  "have  the 
privilege  of  renting"  the  premises  for  the 
additional  period.  It  would  seem  to  be  at 
least  questionable  whether  the  mere  an- 
nouncement of  his  desire  to  retain  the  build- 
ing without  any  further  negotiation  or  agree- 
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m«it  between  the  parties  would  serve  to  fix 
bis  status  as  a  tenant  for  the  next  two  years, 
bat  in  Tlew  of  our  conclusion  upon  other 
matters  raised  by  the  appeal  we  need  not 
dwell  upon  the  point  here  suggested. 

For  the  reasons  stated  the  decree  appealed 
from  Is  reversed,  and  cause  remanded  for 
further  proceeding  in  harmony  with  this 
opinion. 

Reversed. 


SCOVEL  et  al.  t.  CITT  OP  DETROIT  et  aL 
(Supreme  Court  of  Michigan.    Oct.  1,  1906.) 

1.  Highways— OoNTBOi/—AnTHOBiTT  of  Lio- 

IBLATUBX. 

In  the  absence  of  special  constitutional  re- 
ttaint  and  subject  to  the  property  rights  and 
easements  of  abutting  owners,  the  state  Legis- 
lature has  full  paramount  authority  over  all 
public  ways  and  places. 

2.  MUNICIFAI.     GOBPOBATIORS— STBEETS     AND 
BOUUtVABDB— BPEBDWAYS. 

Loc.  Acts  1879,  p.  177,  No.  374,  created 
a  board  of  boulevard  commissioners  for  the  city 
of  Detroit,  and  section  10  (page  179)  conferred 
on  the  commiasioners  control  of  the  boulevard, 
with  power  to  make  all  reasonable  rules  and 
regulations  concerning  its  use.  The  act  was 
subsequently  amended  to  provide  (section  33,  No. 
417,  p.  413,  Loc  Acts  1901)  that  no  person 
should  ride  or  drive  in  the  parks  or  along  the 
boulevard  at  a  speed  exceeding  eight  miles  an 
hour,  except  that  horses  might  be  speeded  on 
such  parts  of  the  boulevard  as  might  be  set  apart 
by  a  commissioner  for  the  purpose,  under  such 
regulations  as  he  should  prescribe.  Beld,  tliat 
such  act  was  a  valid  exercise  of  legislative  pow- 
er over  public  ways  and  conferred  on  the_  com- 
missioner ample  power  to  set  aside  a  portion  of 
the  boulevard  as  a  speedway. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery;  Joseph  W.  Donovan,  Judge. 

Bill  by  Massie  W.  Scovel  and  others 
against  the  city  of  Detroit  and  others.  From 
a  Judgment  in  favor  of  defendants,  complain  • 
ants  appeal.    Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

James  H.  McDonald  and  Loyd  L.  Axford, 
for  appellants.  P.  J.  M.  Hally  (T.  B.  Tarsney, 
of  counsel),  for  appellees. 

MOORE,  J.  The  complainants  are  tax- 
payers In  Detroit  who  own  land  abutting  on 
the  Western  Boulevard  between  Holden  ave- 
nue and  McGraw  Avenue.  The  purpose  of 
the  bill  is  to  enjoin  the  building  of  a  speed- 
way 80  feet  wide  and  about  five-eighths  of 
a  mile  long  through  the  central  part  of  the 
boulevard  which  Is  now  given  over  to  grass, 
trees,  shrubs  and  flowers,  and  which  Ic 
from  2  to  8  feet  above  the  roadway  on  each 
side  thereof.  The  common  council  recom- 
mended to  the  board  of  estimates  the  ap- 
propriating of  $6,000  for  this  purpose,  which 
appropriation  was  passed  by  the  board  of  es- 
timates. The  prayer  of  the  bill  is  that  the 
court  will  declare:  "(1)  That  this  appro- 
priation tor  said  speedway  is  anapproprla. 
tlon  of  public  money  for  private  purposes  and 


therefore  void ;  (2)  that  the  location  of  said 
speedway  upon  the  public  boulevard  of  the 
city  of  Detroit  be  declared  not  to  be  for  boule- 
vard purposes  within  the  meaning  of  the 
act  establislilng  said  boulevard  or  of  the  coa- 
veyance  by  which  the  title  to  the  lands  need 
for  said  boulevard  was  conveyed  to  the  city 
of  Detroit;  (3)  that  the  appropriation  and 
the  designation  of  said  way  as  a  speedway 
is  so  Indefinite  and  uncertain,  and  leaves  so 
much  to  the  determination  of  the  park  com- 
missioner, that  it  Is  void  as  granting  the  said 
park  commissioner  legislative  power;  (4) 
that  the  gathering  together  upon  the  public 
boulevard  of  a  crowd  of  people  to  do  and  ob- 
serve this  speeding  will  be  a  public  nui- 
sance; (5)  that  the  establishment  of  such  race 
track  or  speedway  will  be  against  the  provi- 
sions of  the  park  and  boulevard  act;  (6)  and 
that  a  writ  of  injunction  may  be  passed  re- 
straining the  building  of  the  speedway." 
The  court  below  dismissed  the  bill  of  com- 
plaint The  case  is  brought  here  by  appeal. 
The  Important  question  In  the  case  is 
whether  the  building  of  the  proposed  speed- 
way is  In  contravention  of  the  uses  of  a 
public  boulevard.  The  origin  of  the  bonle- 
vaM  in  question  dates  back  to  the  passage 
of  an  act  entitled  "An  act  to  provide  for  the 
establishment  and  maintenance  of  a  broad 
street  or  boulevard  about  the  limits  of  the 
city  of  Detroit,"  etc.  Act  No.  374,  p.  177, 
Loc.  Acts  1879.  This  act  created  a  board 
of  boulevard  commissioners.  Section  10  (page 
179)  of  the  act  gives  the  control  of  the  boule- 
vard to  the  commissioners,  with  "power  to 
make  all  reasonable  rules  and  regulations 
concerning  the  use  of  said  boulevard,"  etc 
The  board  of  boulevard  commissioners  was 
later  succeeded  by  the  commissioners  of 
parks  and  boulevards,  whose  power  In  re- 
lation to  the  control  of  the  boulevard  la  sul>> 
stantlally  the  same  as  that  possessed  by  the 
board  of  boulevard  commissioners.  The  orig- 
inal act  was  amended  so  that  section  33  (Loc 
Acts  1901,  p.  413,  No.  417)  reads:  "No  per* 
sons  shall  ride  or  drive  In  said  park  or  along 
said  boulevard  as  a  rate  of  speed  exceeding 
eight  miles  per  hour,  excepting  that  horses 
may  be  speeded  on  such  parts  of  the  boule- 
vard or  Belle  Isle  Park  as  may  be  set  apart 
by  said  commissioner  for  that  purpose,  and 
then  only  under  such  regulations  as  the  com- 
missioner may  prescribe."  It  is  very  clear 
the  Legislature  Intended  by  this  language  to 
give  specific  authority  to  the  commissioner 
to  set  apart  a  portion  of  the  boulevard  for 
the  speedway.  In  Dillon's  Mun.  Corp.  (2d 
Ed.)  f  653,  it  Is  said:  "Public  streets, 
squares,  and  commons,  unless  there  be  some 
special  restriction  when  the  same  are  dedi- 
cated or  acquired,  are  for  the  public  use,  and 
the  use  Is  none  the  less  for  the  public  at 
large  as  distinguished  from  the  municipality 
because  they  are  situate  within  the  limits 
of  the  latter,  and  because  the  Legislature 
may  have  given  the  supervision,  control,  and 
regulation  of  them  to  the  local  authorities. 
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The  Legislature  of  ttae  state  represents  the 
pabllc  at  large,  and  bas.  In  the  absence  of 
special  constltntional  restraint  and  subject 
(according  to  the  weight  of  more  recent  Ju- 
dicial opinion)  to  the  property  rights  and 
easements  of  the  abutting  owner,  full  para- 
mount authority  over  all  public  ways  and 
public  places."  We  think  It  was  competent 
for  the  Legislature  to  confer  this  authority 
upon  the  commissioner,  if  he  did  not  already 
possess  It  by  the  terms  of  the  original  act 
See  9  Amer.  &  Eng.  Enc.  of  L.  (2d  Ed.)  p. 
80;  L^er  v.  Rice,  8  Phlla.  (Pa.)  167;  Olea- 
■on  T.  CleTeland,  49  Ohio  St  4S1.  31  N.  B. 
802;  Warren  t.  Grand  Haven,  80  Mich.  24; 
G.  R.  &  L  R.  Co.  ▼.  Helsel.  38  Mich.  62,  81 
Am.  Rep.  306,  and  cases  there  cited;  Com- 
missioner of  Highways  r.  Cobb,  104  MIcb. 
SS».  62  N.  W.  664. 

The  other  points  raised  by  counsel  have 
been  considered,  but  we  do  not  deem  It  nec- 
essary to  discuss  them. 

The  decree  of  the  court  below  Is  affirmed. 


KILLBFER   v.   BASSETT. 
(Supreme  Court  of  Michigan.    Oct   1,   1906.) 

Wills— CoNSTBTJcnoN— Estate  Devised. 

A  testator  devised  to  his  wife  land  describ- 
ed. After  making  a  number  of  bequests  he 
gave  to  her  the  residue  of  iiis  estate,  and  pro- 
vided that  whatever  was  left  at  her  death 
should  go  to  persons  named.  Held,  that  the  gift 
over  was  repugnant  to  the  provisions  creating 
the  estate  and  the  wife  took  the  same  absolutely. 
(Ed.  Note.— For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  {{  1340-1330.] 

Appeal  from  Circuit  Court  Van  Buren 
County,  in  Chancery;    John  R.  Carr,  Judge. 

BUI  by  William  Klllefer,  administrator  de 
bonis  non  with  will  annexed,  of  Theodore 
Bi  Hendricks,  deceased,  against  F.  R.  Bassett 
administrator  of  Elvira  C.  Hendricks,  de- 
ceased. From  a  decree  for  complainant,  de- 
fendant appeals.    Reversed. 

Argued  before  McALVAY,  GRANT,  OS- 
TRANDER,    HOOKER,    and    MOORE,    JJ. 

Barnard  &  Lewis  (A.  W.  Lamson,  of  coun- 
sel), for  appellant.  Thomas  J.  Cavanaugh 
and  BenJ.  F.  Heckert.  for  appellee. 

MOORE,  J.  The  bill  In  this  case  was 
filed  by  the  complainant,  as  administrator, 
de  bonis  non  with  the  will  annexed,  of  the 
estate  of  Theodore  B.  Hendricks,  deceased, 
against  F.  R.  Bassett  as  administrator  of 
Elvira  O.  Hendricks,  deceased,  for  an  ac- 
counting for  the  assets  which  were  In  Mrs. 
Hendridcs'  hands  at  the  time  of  her  death, 
under  and  by  the  terms  of  the  last  will  of 
said  Theodore  E.  Hendricks;  she  having 
been  appointed  executrix  of  his  estate.  The 
answer  of  the  defendant  denies  that  there 
were  any  assets  in  the  hands  of  his  intestate 
or  that  any  ever  came  to  his  hands  belong- 
ing to  the  estate  of  Theodore  E.  Hendricks, 
but  avers  that  under  the  ninth  paragraph 
of  the  will  of  Mr.  Hendricks  the  residue  of 
Us  estata,  after  paying  the  legacies,  and 


otb«r  obligations,  became  and  were  the  as- 
sets of  Mrs.  Hendricks,  and,  at  her  death 
went  to  her  heirs  under  the  statute  of  dis- 
tribution. The  circuit  Judge  held  in  favor 
of  complainant  The  case  is  brought  here  by 
appeal. 

The  second  provision  In  the  will  reads: 
"(2)  I  give  and  devise  to  my  beloved  wife, 
Envlra  C.  Hendricks,  all  those  certain  pieces 
and  parcels  of  land  situate  and  being  in  the 
county  of  Van  Buren  and  state  of  Michigan, 
known  etc.,  •  •  •  together  with  all  the 
hereditammts  and  appurtenances  thereunto 
belonging  or  anywise  appertaining."  Then 
follows  a  number  of  bequests.  Then  comes 
the  following  provision:  "(9)  I  give  and  de- 
vise all  the  rest  residue,  and  remainder  of 
my  real  estate  of  every  name  and  nature 
whatsoever  to  my  beloved  wife  EHvlra  O. 
Hendricks,  and  I  also  give  and  bequeath  to 
my  said  wife  all  my  household  furniture, 
beds  and  bedding  and  all  the  rest,  residue 
and  remainder  of  my  personal  estate,  goods 
and  chattels  of  what  nature  or  kind  soever, 
and  whatever  is  left  of  said  real  estate  or 
personal  estate  at  the  death  of  my  said  wife 
Elvira  C.  Hendricks,  I  give  to  the  following 
named  persons:  Peter  Hendricks,  Elizabeth 
A.  Caldwell,  Martha  M.  Edwards,  Edwin  O. 
Hendricks,  John  W.  Hendricks,  Adelbert  M. 
Hendricks,  Rose  Snyder,  Elvira  Hendricks, 
Sarah  Hendricks,  George  Hendricks,  William 
Hendricks,  Ella  Hendricks,  Frank  Barber, 
Helen  Hillman,  Mollie  HUbnan,  Elvira  Rosette 
Hubbard,  Charles  Heeton,  Minnie  Bentley ,  Dbw 
Bentley,  Mary  Lamson,  Harry  Lamson,  Cora 
Lamson,  and  Edwin  Lamson,  provided  they 
should  be  living  at  the  death  of  my  said 
wife,  Elvira  C.  Hendricks,  and  In  case  of 
death  of  any  of  the  above  named  persons, 
then  I  give  it  to  all  that  are  living  to  be 
divided  equally  between  them,  share  and 
share  alike."  It  Is  the  claim  of  the  com- 
plainant that  Mrs.  Hendricks  obtained  only 
a  life  Interest  in  the  property  and  that  the 
case  is  controlled  by  Robinson  v.  Finch,  116 
Mich.  180,  74  N.  W.  472,  and  like  cases, 
a  large  number  of  which  are  cited.  It  is 
the  claim  of  defendant's  counsel  that  Mrs. 
Hendricks  took  title  to  the  fee  in  the  prop- 
erty, citing  a  large  number  of  cases.  It 
is  sometimes  difficult  to  determine  whether 
a  given  case  is  within  one  of  these  lines  of 
cases  or  the  other.  We  think  the  case  at 
bar  Is  distinguishable  from  Robinson  v.  Finch, 
supra.  It  was  the  opinion  of  the  writer  that 
when  the  first  part  of  the  third  provision  of 
the  will  in  the  last-named  case  was  read 
In  connection  wltb  the  second  provision  of 
the  will  it  modified  the  second  provision  so 
as  to  indicate  that 'the  testator  intended  to 
give  to  Thomas  Weldon  the  use  of  the  prop- 
erty for  his  education  and  benefit  with  re- 
mainder over  In  case  he  died  leaving  no 
wife  or  children.  See  Gadd  v.  Btoner,  113 
Mich.  689,  71  K.  W.  1111;  In  re  Thome 
V.  Scofleld  (Mich.)  107  N.  W,  100;  Mallary's 
Estate,  127  Mich.  119,  86  N.  W.  541. 

In  the  case  at  bar  the  testator  does  not 
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Indicate  In  the  will  an  intention  to  place 
any  limitation  upon  the  bequest  to  Mrs. 
Hendricks.  He  does  Indicate  It  there  Is  any- 
thing left  of  the  property  at  the  time  of  her 
death  his  desire  as  to  where  it  shall  go. 
The  case  of  Jones  t.  Jones,  25  Mich.  401, 
Is  ahnost  a  parallel  case  to  this  one.  In  that 
case  it  was  held  the  wife  took  an  absolute 
estate.  In  Law  v.  Douglass  et  al.  (Iowa) 
78  N.  W.  212,  It  Is  said:  "The  Intention 
of  the  testator  is  the  polar  star  in  the  In- 
terpretation of  a  will.  It  win  be  sought 
from  an  examination  of  the  entire  instrument 
when  taken  up  by  Its  four  corners.  This 
must  be  so,  as,  of  necessity,  wills  are  pre- 
pared In  all  situations  and  by  all  sorts  of 
people,  the  wise  and  the  ignorant,  the  unlearn- 
ed In  the  law,  as  well  as  the  learned.  Because 
of  this,  courts  have  deemed  It  of  more  im- 
portance to  ascertain  and  give  effect  to  the 
wishes  of  the  deceased  than  to  indulge  in 
particular  refinement  of  reasoning  or  niceties 
of  distinction,  which  may  operate  to  defeat 
the  ■  accompllstmient  of  the  very  purposes 
lOr  which  the  instrument  has  tteen  executed. 
There  are  some  things,  however,  which  evm 
n  testator  may  not  do,  and  which  the  courts 
are  powerless  to  aid  him  in  doing,  however 
clearly  his  intentions  may  be  expressed.  He 
cannot  create  a  fee  with  absolute  power  of 
disposal,  and  at  the  same  time  clog  that 
power  of  alienation  by  limitations  over  to 
another.  In  other  words,  he  cannot  include 
provisions  which  are  absolutely  inconsistent 
in  terms  and  meaning,  and  have  all  given 
force  and  effect  See  Ingersoll's  Appeal, 
86  Pa.  216.  Rules  for  ascertaining  the  in- 
tention have  developed  from  the  observations 
and  experience  of  the  past,  which  are  be- 
lieved to  be  well  adapted  as  guides  for  learn- 
ing the  wishes  of  men  generally,  as  expressed 
in  such  Instruments.  These  canons  of  In- 
terpretation cannot  be  rejected,  except  on 
great  consideration.  As  said  by  Sharswood, 
J..  In  Doebler's  Appeal,  64  Pa.  15:  "It  be- 
comes no  court  to  be  wise  above  that  which 
is  written.  Security  of  title  requires  that  no 
mere  arbitrary  discretion  should  be  exer- 
cised In  conjecturing  what  words  the  testa- 
tor would  have  adopted  had  he  been  truly 
advised  of  the  legal  effect  of  the  words  actu- 
ally employed."  It  appears  that  no  rule  Is 
better  settled  in  the  law  than  that  the  first 
property  taker  under  a  will,  with  full  power 
to  dispose  thereof,  must  be  considered  the 
absolute  owner,  and  limitations  over  held 
void  for  repugnancy.  Rona  v.  Meier,  47 
Iowa,  60e,  29  Am.  Rep.  493;  Alden  v.  John- 
8<Mi,  63  Iowa,  125,  18  N.  W.  696;  Killmer 
V.  Wuchner,  74  Iowa,  859,  87  N.  W.  778; 
Pelllzzarro  v.  Reppert,  83  Iowa,  498,  60  N. 
W.  19;  Halladay  v.  Stickler.  78  Iowa,  388, 
43  N.  W.  228;  In  re  Burbank's  Will,  69 
Iowa,  379,  28  N.  W.  648;  Mulvane  v.  Rude 
(Ind.  Sup.)  46  N.  E.  669;  Bradley  y.  Games 
(Tenn.  Sup.)  27  S.  W.  1007;  Wilson  v.  Turner 
(111.  Sup.)  46  N.  B.  820;  Van  Home  v.  Camp- 
bell, 100  N.  Y.  287,  3  N.  E.  316,  771,  53  Am. 


Rep.  166;  Schooler,  Wills,  U  558,  C69;  2 
Jarm.  Wills  (5th  Ed.)  529;  Glfford  v.  Choate, 
100  Mass.  316;  Jones  v.  Bacon,  68  Me.  34, 
28  Am.  Rep.  1;  Keliey  y.  Meins,  135  Mass. 
281;  McKenzie's  Appeal,  41  C!onn.  607,  19 
Am.  Rep.  626;  2  Redf.  Wills,  277;  20  Am. 
&  Eng.  Enc.  Law,  966.  This  Is  because  the 
limitation  is  Inconslstait  with  the  power  of 
alienation  or  an  absolute  fee,  and  the  testa- 
tor will  be  presumed  to  have  Intended  the 
gift  rather  than  to  have  defeated  It  by  the 
limitation  over." 

Mr.  Schouler,  In  his  woiic  on  Wills,  says: 
"As  a  rule,  an  absolute  devise  In  terms  must 
be  construed  in  connection  with  other  clauses 
of  the  will  which  serve  to  modify  its  effect. 
And  a  fee  which  is  given  In  the  first  part 
of  a  will  may  prove  to  be  so  restrained  by 
subsequent  words  as  to  reduce  it  to  a  life 
estate."  Urlch's  Appeal,  86  Pa.  386,  27  Am. 
Rep.  707;  North  v.  Martin,  6  Sim.  266;  Nor- 
ris  V.  Beyea,  13  N.  Y.  278;  Healy  v.  Bast- 
lake  ail-  Sup.)  39  N.  B.  asi ;  Obaae  t.  Ladd 
(Mass.)  26  N.  E.  429,  26  Am.  St  Rep.  614; 
Mansfield  v.  Shelton  ((3onn.)  85  AU.  271,  62 
Am.  St  Rep.  285;  Stivers  v.  Gardner,  88 
Iowa,  310,  65  N.  W.  616.  Indeed,  we  have 
discovered  no  case  to  the  contrary.  The  or- 
dinary rules  of  interpretation  are  perspicu- 
ously stated  in  the  recent  case  of  Mansfield 
V.  Shelton  (Conn.)  35  AU.  272,  52  Am.  St 
Rep.  285:  "First  If  the  primary  gift  con- 
veys and  vests  in  the  first  taker  an  absolute 
Interest  in  personal,  or  an  absolute  fee  simple 
in  real,  property,  it  exhausts  the  entire  es- 
tate, so  that  there  can  be  no  valid  remainder. 
Second.  A  life  estate,  expressly  created,  will 
not  be  converted  into  a  fee,  absolute  or 
qualified,  or  into  any  other  form  of  estate 
greater  than  a  life  estate,  merely  by  reason 
of  there  being  coupled  with  It  a  power  of 
disposition,  however  general  or  extensive. 
Third.  An  express  gift  In  fee  will  not  be  re- 
duced to  a  life  estate  by  mere  implication 
from  a  subsequent  gift  over,  but  may  be 
by  subsequent  language,  clearly  Indicating 
intent  and  equivalent  to  a  positive  provision. 
Fourth.  Except  as  restrained  by  the  fore- 
going limitaticms — indeed,  in  some  instances, 
apparently  impinging  upon  them — the  ques- 
tion as  to  whether  the  primary  gift  Is  in  fee. 
so  as  to  exhaust  the  entire  estate.  Is  in  each 
case  to  be  decided  upon  a  careful  examina- 
tion of  the  entire  will,  aided  by  legitimate 
extrinsic  evidence,  to  ascertain  the  actual 
intent  of  the  testator,  which  intent,  when 
so  discovered  and  made  obvious.  Is  con- 
trolling." 

In  Gadd  v.  Stoner,  dlS  Mich.  689,  71  N.  W. 
lljll,  Jufitice  Montgomery  speaking  for  the 
court  among  other  statements,  said:  "It 
should  also  be  noted  that  in  applying  the  rule 
contended  for  by  defendants,  a  marked  dis- 
tinction exists  between  the  case  of  an  ex- 
press bequest  in  fee  and  a  case  where  the 
will  creates  a  life*  estate  with  power  to 
alienate.  See  this  distinction  noted  in  Brad- 
ley   ▼.   Games,   supra;    Schouler,   Wills,    I 
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5S0.  In  tbe  latter  case,  the  test  seemg  to 
be  whether  the  will  gives  an  tinllmlted,  or 
only  a  modified,  power  of  disposition  in  the 
first  taker.  If  the  former,  it  is  treated  as 
a  conveyance  in  fee;  if  the  latter,  an  execu- 
tory devise  may  yet  be  given  effect  In 
Jackson  y.  Robins,  10  Johns.  (N.  T.)  588, 
Chancellor  Kent  said:  "We  may  lay  it  down 
as  an  incontrovertible  rule  that  where  an 
estate  is  given  to  a  person  generally  or  In- 
definitely, with  a  power  of  disposition,  it 
carries  a  fee;  and  the  only  exception  to  the 
role  is  where  tbe  testator  gives  to  the  first 
taker  an  estate  for  life  only,  by  certain  and 
express  words,  and  annexes  to  It  a  power 
of  disposal.  In  that  particular  and  special 
case  the  devisee  for  life  will  not  take  an 
estate  in  fee,  notwithstanding  the  distinct 
and  naked  gift  of  a  power  of  disposition  of 
the  reversion." 

The  late  case  of  Moran  t.  Moran  (Mich.) 
106  N.  W.  206,  is  in  point  In  that  case  It 
was  held  that  the  proviso  that  the  property 
left  at  the  death  of  the  wife  should  go  to 
the  heirs  of  the  testator  Is  repugnant  to  tbe 
clanse  creating  the  estate  in  fee  simple. 
Sncb  we  think  should  be  the  construction 
pot  upon  tbe  provisions  of  tbe  will  before  us. 

The  decree  is  reversed,  and  one  may  be  en- 
tered in  accordance  with  this  opinion. 

McALVAY,  GRANT,  and  HOOKER,  JJ., 
concurred. 

08TRANDER,  J.  I  am  of  opinion  that 
this  case  Is  not  to  be  distinguished  from  Rob- 
inson V.  Finch,  116  Mich.  180,  74  N.  W.  472. 
I  do  think  this  case  correctly  decided. 


SMITH  V.  HOOKENBBRRY. 
(Supreme  C!oart  of  Michigan.    Oct  1,  1906.) 

1.  Appeal  —  Habiiless  Ebbob  —  Refusal  to 
iwstbuct. 

Where,  In  an  action  for  criminal  conversa- 
tion, tbe  instructions  made  the  case  turn  on 
tbe  question  whether  defendant  was  guilty  of  the 
alleged  act  of  intercourse  with  plaintiff's  wife, 
and  defendant  disclaimed  any  theory  of  con- 
8pira<^  between  plaintiff  and  his  wife,  and  the 
jnry  found  for  plaintiff,  the  refusal  to  charge 
that  collnsion  could  not  be  inferred  from  cer- 
tain facts  was  not  prejudicial  to  plaintiff. 

2.  HCSBAWD    AND     WlTE— CRIMINAL    CONVEB- 

BATioN— Mitigation  op  Dauaqeb. 

In  an  action  for  criminal  conversation,  the 
fact  that  plaintiff  continued  to  cohabit  with  his 
wife  after  the  alleged  intercourse  may  be  con- 
sidered in  mitigation  of  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.   Husband   and  Wife,  {  1134.] 

3.  Same— Evidence. 

In  an  action  for  criminal  conversation, 
evidence  that  plaintiffs  wife,  prior  to  the  al- 
leged intercourse,  had  been  criminally  intimate 
with  other  men,  and  had  asROciated  with  women 
of  bad  repute,  was  admissible. 

(Eld.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  §  1132.] 

4.  Same. 

In  an  action  for  criminal  conversation, 
evidence  that  the  alleged  act  of  intercourse  was 


brought  about  by  plalntiCTs  wife,  and  nnder  cir- 
cumstances indicating  that  discovery  was  ex- 
pected, was  competent  as  bearing  on  the  ques- 
tion of  the  character  of  the  wife,  and  thereby 
affecting  the  question  of  damages. 
5.  Witnesses — Impeartiment. 

Where,  in  an  action  for  criminal  conversa- 
tion, a  witness  testified  to  discovering  plaintiff's 
wife  and  defendant  in  a  compromising  position, 
evidence  that  the  witness  had  stated  that  there 
was  an  understanding  between  hersplf  and  tbe 
wife  to  get  money  out  of  defendant  was  admis- 
sible as  bearing  on  the  witness'  credibility ;  a 
proper  foundation  luiving  been  laid  on  her  cross- 
examination. 

Error  to  Circuit  Conit,  Eaton  County; 
-Clement  Smith,  Judge. 

Action  by  Howard  Smith  against  Clinton 
Hockenberry.  There  was  a  Judgment  grant- 
ing insufficient  relief,  and  plaintiff  brings 
error.    Affirmed. 

Argued  before  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Q.  A.  Smith  and  O.  J.  Hood  (George  Hng- 
gett,  of  counsel),  for  appellant.  Lyman  H. 
McCall  (Frank  A.  Dean  and  Garry  C.  Fox,  of 
counsel),  tor  appellee. 

MONTGOMERY,  J.  This  is  an  action  for 
criminal  conversation.  The  case  was  before 
the  court  at  the  October  term  of  1904,  and  Is 
reported  in  101  N.  W.  207,  where  a  sufBeient 
statement  of  the  main  features  of  the  case 
is  given.  It  was  there  held  that  on  the  rec- 
ord as  there  made  there  was  no  proof  to  sus- 
tain defendant's  claim  that  the  plaintiff  con- 
nived at  his  wife's  criminal  intimacy  with 
the  defendant,  and  that  the  wife's  alleged 
statements  to  witnesses  that  her  husband 
knew  of  her  intimacy  with  other  men  were 
Incompetent  It  was  also  held  that  testimony 
relative  to  the  criminal  Intimacy  of  plaintiff's 
wife  with  other  men  before  the  act  In  question 
was  competent,  but  that  testimony  as  to  her 
after  conduct  was  not.  The  case  has  been  tried 
anew,  and  a  verdict  of  $25  for  plaintiff  rend- 
ered.   The'  plaintiff  brings  error. 

The  record  contains  41  assignments  of  er- 
ror. Error  is  assigned  on  a  refusal  of  a 
request  which  in  substance  directed  the  Jury 
that  collusion  could  not  be  Inferred  from  cer- 
tain facts  appearing  in  the  case.  As  the 
charge  of  the  court  made  the  case  to  turn 
upon  the  sole  question  of  whether  the  defend- 
ant was  guilty  of  the  act  of  Intercourse  alleg- 
ed, and  as  the  defendant  disclaimed  any 
theory  of  conspiracy,  and,  what  is  more  con- 
clusive, as  the  Jury  found  for  the  plaintiff, 
It  is  altogether  clear  that  the  refusal  of  this 
request  should   not  now   be   complained  of. 

The  plaintiff  requested  the  court  to  charge 
that:  "The  fact  that  the  husband,  after 
learning  of  the  wrong  that  he  had  suffered, 
did  not  break  up  bis  home  or  drive  his  wife 
therefrom  or  apply  for  a  divorce,  but  condon- 
ed her  offense,  is  no  bar  to  his  action  against 
the  defendant  for  any  wrong  committed  by 
him."  This  was  given  with  the  addition  of 
these  words:  "It  may  lessen  the  damages, 
but  it  does  not  take  away  the  right  of  ac- 
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tlon,  and  the  damages,  U  any,  are  for  yon 
to  find,  If  you  reach  that  branch  of  the  caae" 
It  win  be  seen  that  the  queBtlon  is  thus  pre- 
sented whether  the  condonation  of  the  wife's 
offense  by  the  hnsband  may  be  considered 
In  mitigation  of  damages.  Plaintiff's  coonsel 
cite,  in  support  of  the  claim  that  such  testi- 
mony is  not  to  be  received  In  mitigation, 
Heermance  t.  James,  47  Barb.  (N.  Y.)  120, 
which  was  a  case  in  no  wise  like  the  present 
The  question  in  that  case  was  whether  the 
act  of  defendant,  in  influencing  the  plalntitTs 
wife  to  refuse  to  recognize  or  receive  the 
plaintiff  as  her  husband  or  to  live  with  him 
as  bis  wife,  was  actionable.  The  holding 
of  the  court  was  that  an  action  would  lie 
for  this  wrong,  even  though  the  wife  con- 
tinued to  live  In  the  house  with  her  hnsband. 
It  was  with  reference  to  tills  situation  that 
the  language  used  in  the  brief  of  counsel  was 
employed,  viz.:  "Her  remaining  with  him 
under  the  circumstances  would  rather  add 
the  provocation  of  Insult  to  the  lieenness  of 
suffering.  It  would  continue  before  him  a 
present,  living,  Irritating,  aggravating,  if  not 
consuming,  source  of  grief,  which  even  her 
absence  might,  in  a  measure,  relieve."  It  is 
obvious  at  a  glance  that  the  court  was  not 
there  dealing  with  the  question  here  involved. 
The  authorities  bearing  directly  upon  this 
question  are  not  numerous.  Some  English 
cases  are  said  to  hold  condonation  a  bar. 
S  Enc  L.  p.  796.  The  current  of  authority  is 
not  so.  On  principle,  however,  we  hold  that 
the  fact  that  the  plaintiff  has  continued  to 
live  and  cohabit  with  the  wife  is  a  circum- 
stance to  be  considered  in  mitigation.  The 
declaration  in  such  case  usually,  as  In  the 
present,  contains  a  charge  of  loss  of  the  soci- 
ety, fellowship,  and  assistance  of  the  wife. 
Why  should  it  not  be  competent  to  show  that 
this  was  not  the  case  for  any  considerable 
time?  Morning  v.  Long  (Iowa)  80  N.  W.  390; 
Ball  V.  Marquis  (Iowa)  92  N.  W.  601.  We 
think  the  instmctions  .of  the  .court  fair  in 
all  respects. 

The  court  permitted  evidence  of  the  con- 
duct of  Mrs.  Smith  prior  to  the  act  charged, 
including  testimony  tending  to  show  crim- 
inal Intimacy  with  other  men,  and  also  tend- 
ing to  show  association  with  women  of  bad 
repute.  This  latter  testimony  is  claimed  to 
have  been  Incompetent  on  the  ground  that 
plaintiff,  while  he  might  be  expected  to  meet 
testimony  of  reputation  of  his  wife,  could  not 
be  prepared  to  meet  attacks  upon  the  char- 
acter of  his  wife's  associates.  We  think  the 
testimony  was  admissible.  Not  only  is  it 
competent  to  show  the  previous  reputation  of 
the  wife,  but  distinct  acts  of  immorality  may 
also  be  given  In  evidence.  S  Bnc.  of  Evidence, 
796.  This  was  so  decided  when  this  case 
was  here  before.  Testimony  of  intimate  as- 
sociation with  lewd  women  cleorly  bears 
upon  the  question  of  her  chastity.  The  testi- 
mony of  the  previous  acquaintance  and  in- 
timacy of  the  witness  Stevens  and  plaintifTs 
wife  was  competent  for   the  like  purpose. 


The  question  asked  of  the  witness  Mary  Boy- 
»  as  to  whether  she  saw  Mrs.  Smith  at 
Stevens'  place  of  business  several  times  since 
the  last  suit  was  not  objected  to. 

Testimony  was  received  tending  to  show 
that  Mrs.  Smith,  plaintiff's  wife,  saw  the  at- 
torney employed  in  the  case  before  plaintiff 
did.  A  letter  written  by  plaintiff's  counsel 
to  the  defendant  was  then  received  under 
objection.  Defendant's  counsel  disclaimed 
any  purpose  of  showing  connivance  or  con- 
spiracy, but  say  that  this  letter  was  offered  to 
show  the  depravity  of  plaintiff's  wife,  and 
also  as  tending  to  Show  that  the  alleged  acts 
of  criminal  Intercourse  were  brought  about 
by  plaintiff's  wife,  herself,  and  under  cir- 
cumstances Indicating  that  discovery  was 
expected.  We  think  the  testimony  along 
this  line  was  competent  for  this  purpose. 
It  had  a  decided  bearing  upon  the  question 
of  the  character  of  the  plaintiff's  wife  at  the 
very  time  the  acts  of  interconrse  are  claimed 
to  have  occurred,  and  in  this  way  affects 
the  question  of  damages. 

One  Mrs.  McAllister  was  a  witness  for  the 
plaintiff,  and  testified  that  she  discovered 
plaintiff's  wife  and  defendant  In  a  oompro- 
mlsing  position.  The  foundation  having 
been  laid  on  cross-examination,  the  defend- 
ant was  permitted  to  show  statements  of 
this  witness  made  to  another,  the  tendency 
of  which  was  to  show  an  understanding  be- 
tween Mrs.  Smith  and  herself  to  get  money 
out  of  defendant  Complaint  is  made  of 
this  on  the  ground  that  it  was  a  collateral 
matter,  and  that  the  cross-examiner  was 
iMund  by  the  answer.  We  do  not  think  this 
was  collateral  matter  within  this  rule.  The 
testimony  bore  directly  upon  the  truthfulness 
of  this  witness.  It  tended  to  show  an  inter- 
est, and  that  her  testimony  was  given  in 
pursuance  of  a  conspiracy  between  Mrs. 
Smith  and  herself,  altltongh  the  plaintiff  was 
not  a  party  to  It. 

The  other  questions  discussed  have  had 
full  consideration.  We  discover  no  dam- 
aging error. 

Judgment  affirmed. 

HOOKEB  and  MOORB,  33.,  concurred. 

OSTRANDBR,  J.  I  concur  In  affirming 
the  Judgment  The  undisputed  testimony 
shows  that  the  wife  of  the  plaintiff  saw  the 
attorney,  later  employed  by  piamtifl,  about 
this  matter,  liefore  her  husband,  the  plain- 
tiff, saw  him,  and  that  soon  thereafter,  at 
the  direction  of  the  plaintiff,  this  suit  was 
begun.  The  Jury  might  have  inferred  from 
these  facts  and  from  other  evidence  In  the 
case  a  conspiracy  between  plaintiff  and  his 
wife.  That  such  an  Inference  might  be 
drawn  would  not  require  the  evidence  to  be 
excluded  If  It  also  tended,  fairly,  to  prove, 
or  furnished  reasonable  ground  for  Inference 
concerning,  the  character  of  the  wife  as  to 
chastity,  at  the  time  the  alleged  wrong  was 
committed,  and  a  desire  and  expectation  ou 
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ber  part  that  her  conduct  with  defendant 
vould  be  discovered.  It  cannot  be  said  that 
this  evidence,  In  connection  with  other  evi- 
dence properly  In  the  case,  had  no  such  ten- 
dency. 

As  to  the  letter  in  question,  while  Its  ad- 
mission is  made  the  ground  of  an  assign- 
ment of  error,  the  record  discloses  that  aft- 
er the  letter  had  been  marked  and  identified 
by  the  writer,  the.  following  took  place: 
"Mr.  Fox:  I  will  read  Exhibit  1.  The 
court:  Read  it  Mr.  Smith:  Exception." 
The  reasons  which  in  this  court  are  urged 
for  and  against  the  right  to  admit  it  In  evi- 
dence are  not  therefore  considered.  Neither 
the  purpose  of  counsel  in  oCCerlng  it  nor  the 
grounds  of  objection  to  it  were  stated.  I 
find  no  motion  to  strike  it  out  no  requests 
to  charge,  and  no  part  of  the  charga  given 
referring  to  it 


BLAIR,     J, 
DER,  J. 


concurred    with    OSTBAN- 


WITT  V.  DERSHAM. 
(Supreme  Court  of  Michigan.     Oct  1,  1908.) 

1.  8AI.K8  —  Rionrs  of  Bum  —  Rbplevir  — 

TCNDEB  OF  PBICE. 

Where  a  contract  for  the  sale  of  hay  pro- 
vided that  the  buyer  should  bale  the  hay  at 
once  at  his  own  expense,  and  should  pay  the 
seller  t&  a  ton  when  the  hay  was  delivered  at 
the  car  at  a  certain  station,  the  buyer  could 
not  maintain  replevin  for  the  hav  without 
tendering  the  price,  in  the  absence  of  a  waiver 
thereof. 

[Ed.  Note. — For  cases  in  point  see  vol.  48, 
Cent.  Dig.  Sales,  {  1142.] 

2.  Tfndeb— Waivbb— BviDEHCE. 

Where,  in  replevin  by  the  buyer  of  certain 
hay  to  recover  the  same  from  the  seller,  the 
latter  throughout  the  trial  denied  that  he  had 
a  lien  thereon  for  the  price,  and  Insisted  that 
he  was  the  absolute  owner  of  the  hay,  and  that 
the  buyer  bad  no  interest  therein,  and  his  final 
refusal  to  deliver  was  absolute  and  uncondi- 
tional and  equivalent  to  notice  to  the  buyer 
that  a  tender  of  the  price  under  the  contract 
would  not  be  received,  such  tender  was  waived. 
[E^.  Note. — For  cases  in  point  see  vol.  45, 
Cent.  Dig.  Tender,  {g  5-7.] 

Error  to  Circuit  Court  Lenawee  County; 
Guy  M.  Chester,  Judge. 

Action  by  John  P.  Witt  against  Oeorge 
Dersbam.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OiBTRANDER,  and  MOORE,  JJ. 

H.  R.  Claik  and  J.  L.  O'Mealey,  for  appel- 
lant Smith,  Baldwin  &  Alexander,  for  ap- 
pellee. 

BLAIR,  3.  This  Is  an  action  of  replevin 
for  certain  hay  sold  by  defendant  to  plain- 
tiff under  a  verbal  contract,  the  terms  of 
which  are  agreed  upon  except  as  to  the  time 
of  delivery.  By  the  agreement  plalntlfT  was 
to  bale  the  hay  at  once  at  his  own  expense, 
and  was  to  pay  the  defendant  therefor  |8 
per  ton  when  the  hay  was  delivered  by  de- 


fendant at  the  car  in  Holloway,  a  station  on 
the  Wabash  Railroad.  The  plaintiff  testi- 
fled  that  by  the  agreement  the  baled  hay  waa 
to  remain  in  defendant's  bam  until  such  time 
as  plaintiff  could  procure  a  car  after  shipping 
out  three  car  loads  under  prior  contracts. 
The  defendant  testified:  "I  said,  'If  you  take 
the  hay  right  away,  you  can  have  the  hay, 
and  under  no  other  conditions.'  I  said,  'I 
don't  want  to  sell  the  hay  at  all  and  have  it 
laying  around  in  my  bam  and  In  the  way.' 
He  agreed  to  take  it  Just  as  quick  as  they 
were  through  baling,  and  then  I  was  to  go  to 
drawing;  and  I  said,  'You  can  have  it'" 
The  hay  was  baled,  in  accordance  with  the 
agreement  some  time  between  the  ISth  and 
20th  of  October,  but  plaintiff  was  unable  to 
procure  a  car  until  the  3d  or  4th  of  December. 
Defendant  eventually  refused  to  deliver  the 
hay  and  offered  to  pay  plaintiff  for  the  ex- 
pense of  baling,  though  he  did  not  make  a 
technical  tender.  Thereupon  plaintiff  began 
this  suit  and  took  the  hay  upon  the  writ 
and  shipped  it  away.  The  next  day  after 
taking  the  property  on  the  writ  of  replevin 
plaintiff  went  to  the  defendant  with  the 
money  for  the  hay,  something  over  $109,  and 
tendered  it  to  him.  "He  says,  'I  don't  want 
it'  Q.  Did  he  refuse  to  take  it?  A.  Refused 
to  take  It  and  walked  away;  turned  his 
back,  and  walked  away.  Q.  And  you  have 
been  ready  to  pay  it;  have  you  got  the  money 
to  pay  blm;  have  you  had  ever  since?  A. 
Yes,  sir;  I  have.  .  Q.  Ready  now?  A.  I  am 
ready  now."  The  court  Instructed  the  Jury 
that,  if  they  found  the  facts  to  be  as  claimed 
by  the  plahitiff,  they  should  find  a  verdict 
In  his  favor;  and:  "You  will  then  ascertain 
the  value  of  this  hay  at  $8  a  ton,  and  from 
that  you  will  deduct  the  value  of  the  serv- 
ices rendered  by  the  plaintiff  in  conveying 
this  hay  from  defendant's  place  to  the  car, 
and  you  will  announce  to  the  court  the  dif- 
ference between  these  two  values."  The  ver- 
dict and  Judgment  were  In  favor  of  plain- 
tiff and  were  entered  together.  As  to  de- 
fendant's interest  in  the  property,  the  verdict 
and  Judgment  are  as  follows:  "And  further 
find  that  the  said  defendant,  George  Dersbam, 
had  a  lien  on  said  property  for  the  purchase 
price,  amounting  .to  one  hundred  four  dollars, 
and  from  that  amount  shall  be  deducted  ten 
dollars  for  drawhig  the  hay.  Therefore  it 
Is  adjudged  and  determined  that  the  said 
plaintiff,  John  P.  Witt  do  recover  against 
said  defendant  George  Dersbam,  his  dam- 
ages aforesaid,  assessed  at  six  cents,  together 
with  all  costs  and  charges  to  be  taken,  and 
that  the  said  John  P.  Witt  have  execution 
therefor;  and  it  is  further  adjudged  and  de- 
termined that  the  said  defendant  George 
Dersbam,  have  a  lien  on  said  property  and 
do  recover  from  the  said  plaintiff,  John  P 
Witt  the  difference  between  the  expense  of 
drawing  the  hay,  and  the  value  of  said  bay, 
namely,  ninety-four  dollars,  and  that  the 
said  defendant,  George  Dersham,  have  execu- 
tion therefor."    The  theory  upon  which  the 
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court  proceeded,  as  shown  by  his  opinion 
denying  a  motion  for  a  new  trial,  was  as 
follows:  "The  question  raised  by  this  con- 
tract Is,  was  payment  or  tender  of  payment 
necessary  before  plaintiff  could  legally  bring 
replevin;  that  Is,  Is  tender  or  payment  a  con- 
dition precedent  to  plaintiffs  right  to  main- 
tain replevin.  I  think  not  By  the  terms  of 
the  contract,  the  time  for  payment  was  ex- 
tended to  the  time  when  the  hay  was  in  the 
car.  In  other  words,  there  was  a  term  of 
credit  which  did  not  mature  until  the  hay  was 
In  the  car.  Again,  a  part  of  the  value  of 
this  hay  was  the  delivery  of  It,  and  It  would 
be  unjust  to  require  the  plaintiff  to  pay  or 
tender  that  amount,  and  then  be  to  the  ex- 
pense of  delivering  it  himself.  •  •  *  It 
seems  to  me  that  under  a  contract  like  this 
one,  where  nothing  is  due  until  the  bay  was 
In  the  car,  that  a  tender  Is  not  a  condition 
precedent  to  taking  the  bay  with  a  writ  of 
replevin  and  placing  it  in  the  car.  The  un- 
disputed proof  is  that  the  plaintiff  did  ten- 
der the  amount  as  soon  as  the  hay  was  in 
the  car,  and  that  It  was  refused  by  the  de- 
fendant, and  that  this  tender  was  not 
brought  Into  court  However,  the  judgment 
entered  in  this  case  secures  to  the  defendant 
his  pay  for  this  hay."  Prior  to  bringing  suit 
plaintiff  had  a  talk  with  defendant,  who 
came  to  see  him.  "I  told  him  there  in  the 
cornfield  that  he  could  have  the  money  on  the 
bay  If  be  wanted  It  I  didn't  have  the 
money  with  me,  but  could  get  it  on  short  no- 
tice. I  told  him  be  could  have  It  I  didn't 
offer  it  to  him.  I  didn't  talk  money  to  him 
any  more  until  after  I  took  the  bay.  He  said 
to  me  there  in  the  cornfield  that  be  didn't 
come  there  for  money,  but  to  find  out  bow 
soon  I  could  take  the  hay  away."  After  Judg- 
ment plaintiff  paid  into  court  the  sum  of 
$0i,  the  amount  due  defendant  under  the  ver- 
dict and  Judgment. 

The  sole  question  involved  in  the  case  is, 
as  stated  in  appellant's  brief,  "that  of  the 
right  of  the  plaintiff  in  this  case  to  replevin 
the  hay  in  question  without  first  paying  or 
tendering  the  purchase  price  of  it  to  the  de- 
fendant; there  being  no  term  of  credit  agreed 
upon  and  no  waiver  of  aucb  right"  Under 
the  contract,  as  claimed  by  the  plaintiff  and 
found  by  the  Jury,  no  credit  was  given  or  ex- 
tended by  defendant  for  the  price  of  the  hay. 
The  agreed  price  was  to  be  paid  by  plaintUf 
to  defendant  at  the  time  of  delivery.  In  the 
meantime  defendant  had  possession  of  the 
bay  under  his  vendor's  Hen,  which  could  only 
be  discharged  by  payment,  tender,  or  waiver. 
No  payment  was  made,  nor  was  there  any 
lawfol  tender  made  prior  to  bringing  suit 
Defendant  was,  therefore,  entitled  to  verdict, 
unless  be  had  waived  a  tender  of  payment 
Mlnear  v.  Phelps,  112  Mich.  84.  70  N.  W.  422; 
Burke  v.  Dmin,  117  Mich.  430.  75  N.  W.  931; 
Wilbur  T.  Flood,  16  Mich.  40,  93  Am.  Dec.  203. 

It  is  insisted  on  the  part  of  the  plaintiff 
that  the  testimony  in  the  record  establishes 
a  waiver  of  tender  on  tbe  part  of  defend- 


ant This  question  was  not  submitted  to  the 
Jury  and  does  not  appear  to  have  been  raised 
by  counsel  nor  considered  by  the  court,  but 
It  the  evidence  conclusively  showed  a  waiver 
of  tender  by  defendant,  the  instruction  of 
the  court  while  based  upon  an  erroneous  con- 
struction of  the  contract,  was  correct  in  its 
result  We  think  the  evidence  does  show 
such  waiver. 

Defendant  testified:  "The  next  time  I  saw 
him  was  at  my  place  on  Sunday.  He  said 
be  had  some  cars  at  WellsvlUe  and  wanted 
me  to  draw  the  hay  over  there.  I  told  bim 
I  didn't  care  to  draw  it  there;  bat,  it  be 
would  turn  in  his  team  and  help,  I  would 
be  ready  to  go  to  work  the  next  morning.  He 
said  be  didn't  propose  to  help  draw  the  hay. 
Then  I  wanted  him  to  pay  me  for  what  dam- 
age it  'bad  been  to  me  and  then  I  should 
draw  tbe  hay  myself,  and  be  wouldn't  do 
that  so  I  said,  'That  ends  it,  then.'  *  *  • 
About  two  weeks  after  tbe  Sunday  in  ques- 
tion, be  came  to  see  me  again.  At  that  time 
he  wanted  me  to  draw  it  to  HoUoway.  I 
told  bim  I  would  draw  it  to  Holloway  if  be 
would  turn  in  bis  team  and  help.  He  said 
he  wouldn't  do  it  so  I  said,  "That  ends  it' 
*  •  *  After  he  was  there  the  last  time 
mentioned.  I  think  the  next  time  I  heard 
from  him  was  when  Mr.  Baldwin  sent  down 
notice  and  I  came  up  and  talked  with  Mr. 
Baldwin  and  Mr.  Clark.  Mr.  Baldwin  said 
that  Witt  had  agreed  to  help  draw  tbe  hay  it 
I  was  willing  to  draw  the  hay  now,  In  lliat 
way,  to  Holloway,  and  I  said  I  had  agreed 
that  I  would  help  draw  the  bay,  and  I  would 
draw  it  if  we  could  get  it  out  right  away, 
rather  than  go  to  law  about  it.  I  never 
beard  a  thing  of  It  It  was  13  days  after- 
wards, then  be  came  and  wanted  me  to 
draw  the  hay,  and  I  told  him,  'No,  sir,'  I 
says,  "Thirteen  days  ain't  right  away.'  When 
I  agreed  to  draw  the  bay  and  let  him  help 
draw  it,  when  they  said  right  away,  I  sup- 
posed that  meant  within  a  day  or  two  any- 
way. I  bad  no  idea  it  was  going  to  last  18 
days  before  they  would  notify  me.  I  then 
refused  to  let  him  have  it  and  told  him  the 
hay  didn't  belong  to  bim  any  more.  Tbe 
next  I  heard  of  it  was  when  the  sheriff  came 
there  with  them  and  they  took  tbe  bay.  I 
had  the  bam  locked,  tbe  sheriff  ordered  me  to 
open  it  and  I  opened  it,  after  be  read  tbe 
paper  and  bonds  that  be  bad  given.  I  told 
Mr.  Witt  to  keep  out  in  tbe  road  until  he 
had  a  right  in  there.  •  •  •  I  was  draw- 
ing oats  to  Holloway  at  one  time  when  Mr. 
Witt  was  there  loading  oats.  After  I  got 
through  unloading  I  drove  to  tbe  car  where 
Witt  was  putting  in  bis  oats  and  called  bim 
to  the  door  and  said,  'Come  up  to  the  store 
when  you  get  through,  and  I  will  pay  you 
for  tbe  baling  of  that  bay.'  He  came  to  tbe 
door  and  said,  'You  don't  owe  me  anything.' 
'Oh,'  I  says,  'All  right  I  am  better  off  than 
I  thought  I  was  then.'  •  •  •  Afterwards 
I  told  bim,  if  be  wouldn't  help  me  draw  the 
bay  to  HoUoway,  be  couldn't  have  it    I  re- 
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fused  to  dravr  the  hay  on  the  ground  that  he 
didn't  take  It  according  to  agreement,  ac- 
cording to  contract  •  •  •  I  didn't  say 
to  Mr.  Baldwin  that  I  wasn't  going  to  let 
Mr.  Witt  have  the  hay  becanae  the  bargain 
wasn't  in  writing.  I  said  I  didn't  consider 
the  hay  belonged  to  bbn  any  more.  I  said 
the  bargain  wasn't  fnlfilled  on  bis  part;  that 
la  why  I  wouldn't  draw  the  hay.  •  •  •  I 
told  him  that  the  contract  between  Clark  and 
Baldwin  up  to  Adrian  had  run  out  and  I 
didn't  calculate  to  agree  to  draw  this  hay 
and  load  it  here  13  days  afterwards,  and 
told  him  I  wouldn't  draw  It  at  all,  and  told 
him  he  couldn't  have  It"  Plaintiff  testified: 
"After  I  bad  talked  with  Mr.  Baldwin  over 
the  telephone  I  went  to  HoUoway  and  urged 
the  cars  as  fast  as  I  could.  When  the  car 
came.  I  went  right  over  and  notified  Mr. 
Dersham  and  said  to  him,  'I  will  be  over  to- 
morrow with  a  team  to  load  that  bay';  and 
he  said,  'Do  not  come  Into  my  yard,  or  I 
will  kick  you  out  with  the  butt  end  of  some- 
thing.' This  is  what  he  said.  Those  were  the 
words  be  gave  me.  I  asked  him  to  deliver 
the  hay  and  he  refnsed."  It  is  clear  that 
throughout  the  transaction  and  tbrouj^ont 
the  trial  the  defendant  was.  in  effect,  denying 
that  he  had  a  Hen  and  insisting  that  he  had 
the  absolute  title  to  the  hay  and  that  the 
plaintiff  bad  no  Interest  In  it  whatever.  His 
final  refusal  to  dellw  was  absolute  and  nn- 
condltional  and  equivalent  to  notice  to  the 
plaintiff  that  a  tender  of  payment  under  the 
contract  would  not  be  received  and  constitut- 
ed a  waiver  of  such  tender.  Galvin  v.  Iron 
Works,  81  Mich.  16,  46  N.  W.  654;  Jones  v. 
Life  Assurance  Co.,  120  Mich.  211.  79  N.  W. 
204;  Lacy  v.  WUson,  24  Mich.  479;  28  Ency. 
of  Law,  7,  8,  9;  Everett  v.  Saltus,  IS  Wend. 
(N.  Y.)  474;  Holbrook  v.  Wight,  24  Wend. 
(X.  Y.)  169,  35  Am.  Dec.  607. 

The  error  of  the  court  did  not  prejudice  the 
rights  of  defendant,  and  by  the  payment  of 
the  amount  due  defendant  into  court  be  was 
fully  protected. 

The  judgment  is  affirmed. 


ATTORNEY    GENERAL   ex   rel.    ALEXAN- 
DER v.   McCLEAR. 
(Supreme  Court  of  Michigan.    Oct  1,  1006.) 
Drains  —  Dbaikaqe  Commissiorebs  —  Ap- 

PO  tNTHERT— StATDTES— V  ALI DITT. 

rxwal  Acts  1905,  p.  795,  Act  No.  592,  for 
the  election  of  public  officers  in  L.  county,  pro- 
vides (section  5)  tliat  the  drain  commi»«ioncrr 
■ball  bold  office  for  two  years  after  having  quali- 
fied, and  that  the  term  of  his  office  shall  DeKin 
on  January  1st  following  his  election,  provided 
tliat  when  the  term  of  the  present  drain  com- 
missioner expires  on  January  1,  1906,  the  Gov- 
ernor shall  appoint  his  successor,  who  shall  hold 
office  for  a  year  or  until  the  duly  elected  drain 
commissioner  for  L.  county  qualifies.  Held, 
that  the  drain  commissioner  of  a  county  is  a 
public  and  not  an  ordinary  local  officer,  and  hence 
the  proviKion  authorizing  the  appointment  of  a 
pro  tempore  commissioner  by  the  Governor  was 
not  unconstitutional  either  as  contravening  the 


right  of  local  self-government  or  as  violative  of 
Const  art.  14,  {  9,  prohibiting  the  state  from 
engaging  In  works  of  internal   improvement 

[Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig.  *  Drains,  |  11.] 

Error  to  Circuit  Court,  Livingston  County; 
Selden    8.   Miner,   Judge. 

Quo  warranto  by  the  Attoreny  General  on 
relation  of  William  Alexander  against  Eu- 
gene T.  McCIear.  From  a  Judgment  in  favor 
of  respondent  relator  brings  error.  Re- 
versed.   Judgment  for  relator. 

Argued  before  CARPENTER,  C.  J.,  and 
McALYAY,  GRANT,  HOOKER,  and  MOORE, 
JJ. 

Glenn  S.  Mack,  for  appellant  Louis  Mc- 
CIear, Richard  D.  Roche,  and  Louis  B.  Hew- 
lett  for  appellee. 

McALVAY,  J.  These  are  "quo  warranto 
proceedings  institnted  in  the  clrcnit  court  for 
Livingston  county  against  Eugene  T.  Mo- 
Clear  to  determine  by  what  right  he  held 
and  exercised  the  office  of  drain  commis- 
sioner In  and  for  said  county.  Relator 
claims  title  to  this  office  by  virtue  of  ap- 
pointment made  by  the  Governor  under  Act 
No.  592,  p.  79B,  of  Local  Acts  1905,  passed 
by  the  Legislature,  ordered  to  take  Immediate 
effect  June  1,  1906,  entitled,  "An  act  to  pro- 
vide for  the  election  of  public  officers  within 
the  eounty  of  Livingston."  This  act  repealed 
all  acts  and  parts  of  acts  inconsistent  with 
its  provisions.  The  section  under  considera- 
tion and  under  which  the  appointment  of  re- 
lator was  made  Is  as  follows,  "Sec.  5,  (p. 
796.)  The  county  drain  commissioner  for 
the  county  of  Livingston  shall  hold  office  for 
a  term  of  two  years  and  shall  take  and  file 
the  constitutional  oath  of  office  with  the 
county  clerk  of  the  county  of  Livingston, 
together  with  the  bond  now  required  by  law 
for  the  faithful  performance  of  the  duties 
of  his  office;  -the  term  of  his  office  shall 
begin  on  the  first  day  of  January  following 
his  election :  Provided,  that  when  the  term 
of  office  of  the  present  drain  commissioner 
of  the  county  of  Livingston  expires  on  Janu- 
ary one,  nineteen  hundred  six,  the  Governor 
of  the  state  of  Michigan  shall  appoint  bis 
successor,  who  slinll  hold  office  for  the  term 
of  one  year  or  until  the  duly  elected  drain 
commissioner  for  the  coiinty  of  Livingston, 
takes  the  constitutional  oath  of  his  office  and 
assumes  the  duties  thereof  on  the  first  day  of 
January,  nineteen  hundred  seven."  Relator 
was  appointed  by  the  Governor  October  5, 
1905,  for  the  term  of  one  year  beginning  Jan- 
uary 1,  1906.  At  the  October,  1905,  session 
of  the  board  of  supervisors  of  LivlnRston 
county,  to  wit,  on  October  10,  1905,  said  board 
by  resolution  declared  this  act  of  the  I.iegls- 
lature  authorizing  this  appointment  by  the 
Governor  unconstitutional,  and  elected  re- 
spondent who  was  the  then  incumbent  of  the 
office,  drain  commissioner  of  Livingston  coun- 
ty "for  the  ensuing  term."    Both  these  par- 
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tlea  filed  their  offldal  bonds  which  were  ap- 
proved by  the  county  clerk,  and  both  took 
and  filed  the  oath  of  office.  On  January  2, 
1906,  relator  made  due  demand  upon  respond- 
ent to  surrender  to  him  the  office,  and  books, 
papers,  and  records  appertaining  thereto, 
which  demand  was  refused.  These  proceed- 
ings were  then  commenced.  Issue  was  Joined 
and  the  cause  was  heard  before  the  court 
without  a  Jury.  The  circuit  Judge  held  that 
the  portion  of  the  act  authorizing  the  Govern- 
or to  make  the  appointment  for  one  year 
was  unconstitutional :  (1)  Because  the  act 
contravenes  the  right  of  local  self-govern- 
ment (2)  That  It  Is  In  conflict  with  article 
14,  S  9,  of  the  Constitution  of  the  state  which 
prohibits  the  state  from  engaging  in  works 
of  internal  Improvement 

There  are  no  disputed  facts  in  the  case. 
The  only  question  before  this  court  is  wheth- 
er the  court  was  in  error  in  holding  that  por- 
tion of  the  act  authorizing  the  appointed  by 
the  Governor  unconstitutional.  We  can  elim- 
inate the  question  as  to  whether  this  ap- 
pointment can  be  held  as  one  the  Legislature 
might  authorize  on  account  of  exigency,  for 
we  are  satisfied  that  If  that  Is  the  only  rea- 
son Invoked  to  sustain  It  that  portion  of  the 
statute  most  be  declared  unconstitutional. 
The  statement  of  this  court  upon  this  point 
as  given  In  Moreland  v.  Mlllen,  126  Mich. 
385,  386,  85  N.  W.  882,  is  certainly  applica- 
ble: "It  1b  not  apparent  to  us,  from  the 
terms  of  the  law,  or  from  circumstances  of 
which  we  may  take  Judicial  notice,  that 
there  was  a  necessity  for  departing  from  the 
rule  which  gives  the  city  the  right  to  select 
its  officers  for  the  conduct  of  its  local  af- 
fairs. •  •  •  Not  only  do  we  discover  no 
evidence  of  an  exigency,  but  the  act  itself 
indicates  its  absence  as  it  provides  for  ap- 
pointment •  •  •  In  case  of  a  vacancy." 
If  a  drain  commissioner  may  be  said  to  be 
strictly  a  local  officer  this  .case  cannot  be 
distinguished  from  the  case  of  Moreland  v. 
Mlllen,  supra,  and  must  be  controlled  by  It 

It  is  urged  by  the  relator  that  a  drain  com- 
missioner is  not  an  ordinary  local  officer; 
that  he  may  be  considered  by  the  courts,  and 
in  fact  Is,  an  officer  acting  by  virtue  of  the 
police  powers  of  the  state,  and  exercising 
its  functions  for  the  benefit  of  the  public 
health.  It  Is  the  settled  law  of  this  state 
that  Independent  of  the  consideration  of  ne- 
cessity on  account  of  the  public  health,  there 
is  no  authority  In  the  Legislature  to  enact 
laws  for  the  condemnation  of  private  prop- 
erty, and  to  levy  taxes  for  the  construction 
of  drains,  and  that  such  legislative  action  is 
a  provision  for  the  exercise  of  those  police 
powers  inherent  in  every  government  for  the 
protection  of  the  people.  The  drainage  laws 
Of  this  state  are  framed  and  based  upon  this 
fundamental  proposition.  As  the  basis  of 
every  valid  proceeding  under  these  laws  the 
drain  commissioner  must  find  that  the  drain 
U  necessary  to  the  public  health.    Brady  t. 


Hayward,  114  Mich.  829,  72  N.  W.  238;  Kln- 
ne  V.  Bare,  68  Mich.  625.  86  N.  W.  672; 
Cooley  on  Const  Limitations,  610,  505.  The 
power  of  the  state  to  care  for  the  health  and 
welfare  of  the  people  Is  conceded,  but  it  Is 
urged  that  the  state  already  has  all  the 
official  machinery  essential  to  the  complete 
exercise  of  its  powers  in  that  regard,  the 
state  and  local  boards  of  health  being 
clothed  with  adequate  authority.  The  state 
Is  not  limited  to  any  particular  method  or  set 
of  officials  by  and  through  which  It  shall 
perform  its  functions  in  the  Interest  of  the 
public  welfare.  The  Legislature  may  provide 
any  suitable  and  proper  method  within  the 
limitations  of  the  power  to  be  exercised.  It 
Is  recognized  that  the  power  under  consider- 
ation is  frequently  dlrectedly  exercised  in 
mnnicipallties  or  districts  by  levying  taxes 
and  exercising  the  right  of  eminent  domain 
for  the  construction  of  drains.  Cooley  on 
Tax.  (2d  Ed.)  684.  Upon  this  proposition 
alone  have  the  drain  laws  of  this  state  been 
upheld  by  the  courts.  It  follows  that  a  drain 
commissioner  is  not  a  local  officer,  but  an 
officer  exercising  public  functions  on  behalf 
of  the  state  under  and  by  virtue  of  its  police 
powers.  His  appointment  then  would  not  be 
In  contravention  of  the  principle  of  local 
self-government  and  unconstitutional,  and  the 
Legislature  could  provide  that  such  appoint- 
ment be  made  by  state  authority.  In  the 
Moreland  Case,  supra,  the  appointment  was 
of  a  local  officer,  and  that  case  merely  decides 
that  there  was  no  exigency  and  "That  the 
appointment  provided  for  in  the  act  exceeded 
the  power  of  the  Legislature."  The  question 
involved  in  the  case  at  bar  was  not  consid- 
ered. For  the  reasons  stated  this  case  is  dis- 
tinguishable from  the  Moreland  Case.  The 
act  providing  for  this  appointment  by  the 
Governor  is  not  unconstitutional. 

The  case  of  Wilcox  v.  Paddock,  65  Mich. 
23,  81  N.  W.  609,  relied  upon  by  respondent 
is  not  in  point  That  case  does  not  hold  that 
land  may  be  condemned  and  taxes  levied 
for  the  purposes  of  a  drain  for  other  tbaa 
purposes  of  the  public  health  without  the 
consent  of  the  Individual  In  that  case  the 
question  now  before  us  was  not  discussed 
The  act  nnder  consideration  was  held  un- 
constitutional as  contravening  the  prohibition 
ag^ainst  the  state  engaging  in  any  work  of 
internal  improvement  and  that  the  taxing 
power  of  the  state  was  being  used  In  defiance 
thereof;  that  the  Legislature  had  no  power 
to  confer  authority  upon  the  probate  Judge 
of  Gratiot  county  to  appoint  a  commissioner 
foreign  to  the  county  to  determine  the  neces- 
sity of  the  work,  and  assess  taxes  for  benefits 
upon  land  and  to  superintend  such  improve- 
ment; and  that  the  title  of  the  act  was  defec- 
tive. The  question  of  the  police  powers  of 
the  state  is  not  considered.  In  the  opinion 
It  Is  expressly  stated  that  under  the  act  "the 
good  of  the  public  health  need  not  be  neces- 
sarily considered."    "The  lands  are  not  as- 
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■essed  (or  taxation  because  of  beoeflts  to 
tbe  public  bealth,  but  tbe  taxes  are  assessed 
upoQ  and  paid  by  the  lands,  easements  and 
property  benefited  thereby  (referring  to  tiie 
construction  of  the  improTement),  and  by  any 
township,  city  or  village  by  reason  of  the 
benefit  to  the  public  health,  and  ns  a  means 
of  improving  any  public  highways.  Her 
lands  are  assessed  for  a  work  of  Internal  Im- 
prorement  as  well  as  (or  the  benefit  of  the 
public  health." 

The  constitutionality  of  the  general  drain 
laws  of  the  state  has  been  upheld  by  this 
court  Matthias  v.  Cramer,  73  Mich.  B,  40  N. 
W.  926;  Smith  v.  Carlow,  114  Mich.  67,  72  N. 
W.  22:  Gillett  t.  McLaughlin,  39  Mich.  547, 
87  N.  W.  551.  In  the  last  two  cases  cited, 
it  was  held  that  the  construction  of  drains 
under  this  law  was  not  in  contraTentlon  of 
article  14,  |  9,  of  the  Constitution  of  the  state. 

The  court  was  In  error  in  holding  that 
part  of  tbe  act  providing  for  the  appoint- 
ment of  tbe  drain  commissioner  unconstitu- 
tional, and  denying  the  prayer  of  tbe  relator 
that  be  be  declared  entitled  to  his  office. 

A  Judgment  of  ouster  should  have  been 
entered  against  respondent.  The  Judgment 
«f  the  circuit  court  is  reversed,  and  a  Judg- 
ment declaring  relator  entitied  to  the  office, 
and  of  ouster  against  respondent  entered  In 
this  court,  with  costs  of  both  courts  to  re- 
lator. 


WESTERN   GAS    CONST.    CO.    v.    DOW- 

AGIAO  GAS  A  FUEL  CO. 
(Supreme   Court   of  Michigan.    Oct.   1,   1906.) 

DaMAOES— LiqCTDATED     DAMAGES— PERAI.TT. 

A  contract  for  tbe  construction  of  a  gas 
plant,  callinK  for  tbe  payment  of  $11,438,  pro- 
vided that  tbe  apparatus  should  be  ready  for 
use  Ausast  15,  1902.  and  that  tbe  contractor 
should  forfeit  $25  for  everj  day  that  the  plant 
was  not  ready  for  gas  beginning  September  1, 
1902.  labor  troubles  excepted.  The  completio.-i 
of  the  contract  was  delayed  for  58  days  after 
September  1st,  and  tbe  contractor  was  notified 
that  plaintiff  intended  to  enforce  such  proviaion 
of  tbe  contract.  Held,  that  the  contract  called 
for  liquidated  damages,  and  not  for  a  penalty. 
[EJd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.   Dig.  Damages,  g{  154-163.]' 

Error  to  Circuit  Court,  Cass  County ;  John 
B.  Carr.  Judge. 

Action  by  the  Western  Gas  Construction 
(Tonipany  against  the  Dowaglac  Gas  &  Fuel 
Company.  From  a  Judgment  (or  defendant, 
plaintlfT  brings  error.    Affirmed. 

Argued  before  CARPENTEH,  C.  J.,  and 
McALVAT,  MONTGOMERY,  OSTRANDER, 
and  MOORE,  JJ. 

John  Wooster,  for  appellant  James  H. 
Klnnane,  for  appellee. 

OSTRANDER,  J.  A  contract  to  furnish 
and  Install  certain  apparatus  for  the  manu- 
facture of  gas  in  a  plant,  the  buildings  for 
which  and  certain  foundations  for  apparatus 
were  to  be  constructed  by  the  owner,  contain- 


ed the  following:  'The  aforesaid  apparatui 
and  holder  to  be  ready  for  gas  August  15, 
1902.  The  contractor  will  forfeit  $25.00  for 
every  day  that  above  is  not  ready  for  gas 
beginning  September  1,  1902,  labor  troubles 
excepted."  The  contract  called  for  the  pay- 
ment of  $11,438,  and  the  owners  paid  all  of 
this  but  $1,450.  In  a  suit  by  tbe  contractor 
to  recover  the  balance,  defendant,  under  prop- 
er pleadings,  introduced  testimony  tending  to 
prove  delay  of  plaintiff  in  completing  tbe  con- 
tract for  a  period  of  58  days  after  September 
1st,  and  that  defendant  was  actually  and  ma- 
terially damaged  by  the  delay.  The  Jury  was 
Instructed  that  the  testimony  was  undisputed 
upon  the  subject  of  the  period  of  and  sole 
responsibility  for  the  delay,  and  was  direct- 
ed to  render  a  verdict  of  no  cause  of  action. 
Following  a  Judgment  entered  upon  a  ver- 
dict so  rendered,  plaintiff  has  brought  tbe 
record  of  the  proceedings  into  this  court,  in 
which  he  assigns  six  errors.  Two  of  tbe  al- 
leged errors  relate  to  the  overruling  of  ob- 
jections to  the  evidence  of  plaintiff,  and  four 
to  the  rulings  of  the  court  above  referred  to. 
At  the  bearing.  It  was  insisted  by  counsel 
for  appellant  that  there  was  testimony  tend- 
ing to  prove  that  the  responsibility  for  the 
delay  in  completing  the  contract  rested,  in 
whole  or  in  part  with  defendant  and  that  a 
question  of  (act  was  presented  which  should 
have  gone  to  the  Jury.  We  do  not  find  such 
testimony  nor  any  from  which  such  an  infer- 
ence may  be  drawn,  nor  was  any  error  com- 
mitted In  receiving  testimony.  We  pass, 
therefore,  to  the  objections  which  involve  the 
validity  and  the  construction  of  tbe  contract. 
While  the  language  of  the  contract  is  "will 
forfeit"  instead  of  "will  pay,"  we  are  not  for 
that  reason  driven  to  tbe  position  that  an 
absolute  Infliction  of  a  penalty,  regardless  of 
the  nature  or  extent  of  the  cause  of  the  stip- 
ulated default  or  the  extent  of  resulting  in- 
Jury,  Was  intended  Instead  of  a  provision  for 
compensation  for  damages  likely  to  result 
from  such  default  And  when  the  testimony 
and  all  circumstances  surrounding  the  mak- 
ing of  the  contract  are  considered,  they  leave 
no  doubt  that  the  agents  of  both  contracting 
parties  understood  that  they  were  stipulating 
for  damages  likely  to  result  from  default  of. 
the  contractor  and  not  for  a  penalty  or  for- 
feiture as  such.  Under  date  August  8th,  and 
again  under  date  August  25th  (the  contract 
Is  dated  March  6,  1902,  and  gas  was  first 
turned  on  October  31,  1902),  defendant  wrote 
to  plaintiff  a  letter.  In  which  the  default  and 
the  result  thereof  are  described  and  atten- 
tion directed  to  the  contract  stipulation  for 
damages,  and  in  the  first  letter  the  purpose 
to  enforce  the  stipulation  is  plainly  expressed. 
Tbe  right  to  do  this  was  not  challenged. '  The 
damages  were  necessarily  uncertain  as  to 
amount,  and  not  easy  of  ascertainment.  The 
sum  agreed  to  be  paid  is  not,  in  the  light 
of  all  the  facts,  out  of  proportion  with  the 
probable  or  presumable  damage  to  occur. 
Whatever  damage  resulted  was  necessarily 
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contlnalng.    The  trial  court  was  not  in  error 
In  hia  raling  as  to  tbe  effect  and  force  of  this 
clause  of  the  contract.    This  disposes  of  tbe 
contentions  of  appellant 
The  Judgment  Is  affirmed. 


SOMMERS    T.    STANDARD    MINING    UU. 
(Sapreme   Court   of   Michigan.    Oct.    1,   1906.) 

1.  Master  ard  Bebvant— Iiijubies  to  Skbt- 
ART— AssuicEn  Risk. 

Defendant  mining  company  so  ordered  its 
mine  that  cars  loaded  with  coal  were  movea 
from  tbe  Tarioos  galleries  to  the  shaft  by  the 
driver  alone.  The  cats  would  be  hauled  by  a 
mule  to  the  top  of  an  incline,  where  they  would 
lie  blocked,  and  then  permitted  to  run  Biug<> 
by  plaintiff,  a  eager,  to  the  elevator,  whence  they 
wonld  be  carried  to  tbe  mouth  of  the  mine. 
Plaintiff  was  injured  by  being  itruck  by  a  car 
coming  out  of  a  gallery,  and  down  to  the  shaft 
by  force  of  gravity,  tiaving  been  permitted  to 
do  so  by  the  act  of  an  intermeddier  or  miner  in 
the  gallery.  It  was  shown  that  no  cars  had 
ever  so  come  out  before.  Held,  that  plaintiff 
aasnmed  tbe  risk  of  such  injury. 

2.  Sams— NBauoEKOB— Failttbe  to  Wabn. 

Defendant,  not  being  bound  to  apprehend 

dan([er  from   such    cause,   was   not   guilty   of 

negligence  in  failing  to  warn  plaintiff  thereof. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34L 

Cent.  Dig.  Master  and  Servant.  H  310-316^0 

Error  to  Oircnlt  Conrt.  Saginaw  County; 
William  Glover  Gage,  Judge. 

Action  by  Paul  Sommers  against  the 
Standard  Mining  Company.  From  a  Judg 
ment  for  defendant,  plaintiff  brings  error. 
Affirmed. 

The  testimony  produced  by  plaintiff  tended 
to  prove  that  he  was  employed  by  tbe  de- 
fendant to  work  In  its  coal  mine  In  the  ca- 
pacity of  eager  in  January,  1904.  He  was 
not  a  miner,  and  never  before  worked  in  a 
mine.  His  duties  were  to  place  cars  of  coal 
upon  tbe  elevator  which  was  operated  in 
tbe  shaft  of  the  mine  so  that  they  might  be 
hoisted  to  tbe  surface.  From  the  shaftroom, 
galleries  ran,  in  which  were  laid  trams,  and 
from  which,  except  from  the  west  entry  or 
gallery.  In  tbe  usual  course  of  the  business, 
a  driver,  using  a  mule,  brought  and  left  at 
the  foot  of  the  elevator  loaded  cars  of  coal, 
removing  and  distributing  empty  cars.  Tbe 
elevator  or  cage  was  operated  from  two  sides, 
and  there  were  two  cagers  employed.  The 
west  entry  or  gallery  Inclined  for  25  or  30 
feet  to  a  crest  some  2%  feet  higher  than  the 
bottom  of  the  shaft,  and  beyond  this  crest 
was  a  depression.  In  which  depression,  if  a 
single  loaded  car  was  left,  it  could  not  run 
down  into  the  shaft  Usually,  several  cars 
togetber  were  brought  in  by  the  driver  and 
left  at  tbe  crest  with  a  wheel  of  the  first 
car  spragged  or  fastened  to  prevent  revolu- 
tion. The  driver  would  then  drive  tbe  mule 
down  into  and  across  the  shaft,  thus  notify- 
ing tbe  eager  there  were  cars  for  the  eleva- 
tor in  the  entry.  The  eager  would  go  to  tbe 
top  of  the  incline,  sprag  the  second  car,  move 
tbe  first  car  down  to  and  upon  the  elevator, 


and  so  bring  them  all  down  and  send  tbem 
to  the  surface.    The  west  gallery  was   nn- 
dulatlng  for  some  distance  beyond  this  crest, 
and  It  was  possible  for  a  loaded  car,  let  g^> 
farther  back  in  the  gallery,  to  run  to  and 
over  tbe  crest  and  down  Into  tbe  sbaftroom 
by  force  of  gravity  alonei    Plaintiff  bad  nev- 
er explored  or  been  Into  tbe  west  entry  t>e- 
yond  the  crest  and  the   depression   beyond 
it  did  not  know  that  cars  coming  from  be- 
yond this  point  might  ran  down  Into  tbe 
shaft,  did  not  know  that  any  one  but  tbe 
driver  ever  bandied  or  moved  cars  In  the 
entry  or  that  danger  from  sucb  a  source  and 
of    tbe    nature    described    existed.    About 
March  1st,  a  miner  bad,  for  a  period  of  two- 
days,  placed  loaded  cars  In  the  gallery.     It 
does  not  appear  that  knowledge  of  the  fact 
came  to  defendant    In   taking   cars   froncr 
this  entry,  the  eager  put  his  back  to  the  car, 
walking  In  front  of  it,  and  eased  It  down  tbe 
Incline  to  the  foot  of  the  elevator.    Then,  go- 
ing behind  the  car,  he  pushed  It  ivon  tbe 
elevator;  he  never  ran  a  car  down  without 
having  It  ^ragged.    About  10  o'dodk  on  tbe 
morning  of  March  31,   1904.   plaintiff   bad 
brought  down  the  last  car  left  by  the  driver 
at  the  top  of  tbe  Incline,  bad  removed  tbe 
sprag,  and  was  waiting  tor  tbe  descent  of 
the  elevator,  when  a  loaded  car  ran  down 
this  Incline.    He  was  caught  between  it  and 
the  car  he  was  moving,  and  severely  Injured. 
Where;  that  is,  from  what  room  in  whicb 
coal  was  being  mined — ^tbis  car  came  from, 
bow  it  came  to  be  upon  the  trac^,  by  whon> 
it  was  set  In  motion,  does  not  appear.    It 
does  not  appear  that  a  car  had  ever  so  run 
down  before.    It  may  be  Inferred  that  a  mi- 
ner, having  filled  the  car,  started  it    There 
was  no  appliance  provided  which  wonld,  or 
was  intended  to.  Interrupt  the  progress  of  a 
car  so  running  down  the  gallery.    No  one  but 
the  driver  rightfully  moved,  or  caused  to  be 
moved,  any  car  in  the  gallery.    It  was  his 
duty,  and  It  was  not  tbe  duty  or  proper  em- 
ployment of  any  other  person.    The  plain- 
tiff contends  that  the  risk  from  this  source 
and  cause  was  not  one  wblch  he  assumed, 
and  that  tlje  duty  of  the  defendant  to  fur- 
nish him  a  reasonably  safe  place  In  which  to 
work  was  violated.     His  theory  Is  perhaps 
best  shown  by  the  amendment  made  at  the 
trial  to  bis  declaration  and  here  set  out  at 
length :    "The  west  entry  which  leads  to  the 
south  shaftroom  and  which  has  the  incline 
aforesaid   is  undulating   throughout   its   en- 
tire length  and  when  cars  loaded  with  coal 
are  once  set  in  motion  from  tbe  rooms  In 
this  entry  they  will  rtm  down  of  their  own 
accord  over  the  incline  and  Into  the  south 
shaftroom.  which  renders  it  especially  dan- 
gerous to  the  eager  employed  In  this  room 
unless  reasonable  caution  Is  taken  by  the  de- 
fendant to  guard  against  such  dangers,  and 
It  became  and  was  the  duty  of  this  defend- 
ant to  use  reasonable  care  in  and  about  the 
management  of  said  mining  operation,  and 
in  and  about  tbe  conducting  of  Its  loaded 
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cars  oTer  the  trade  of  Bald  west  entry  In 
Older  to  famish  the  eager  at  work  In  the 
south  shaftroom  a  reasonably  safe  iriace  In 
which  to  work.  Bnt  notwithstanding  said 
duty  said  defendant  to^k  no  precaution  to 
protect  this  plalntllt  In  his  place  at  work 
In  that  this  defendant  did  not  provide  a 
proper  system  for  conducting  the  operations 
In  said  mine  and  not  providing  suitable  rules 
and  regnlatlons  governing  Its  employes  In 
and  about  the  management  and  moving  of 
Its  loaded  cars  on  and  over  the  track  of  the 
west  entry  leading  to  the  south  shaftroom 
and  In  that  It  did  not  suitably  Instruct  its 
employes  In  and  about  the  movement  of  cars 
loaded  with  coal  over  the  track  of  said  west 
oitry,  and  for  the  further  reason  that  It  did 
not  provide  any  appliances  whereby  the  cars 
loaded  with  coal,  and  unattended  passing 
over  the  track  of  said  west  entry  could  be 
stopped  and  prevented  from  passing  over  the 
Incline  of  said  west  entry  adjacent  to  the 
south  shaftroom  and  Injuring  the  eager  there 
at  work.  On  the  contrary,  It  did  permit  the 
miners  onployed  In  the  rooms  along  the  west 
entry  aforesaid  to  shove  out  loaded  cars  up- 
on the  track  of  said  entry  and  there  leave 
them  unattended  and  unblocked,  or  spragged. 
And  this  defendant  provided  no  rules  or 
regulations,  and  gave  no  Instructions  which 
prevented  the  employes  in  and  about  this 
west  entry  from  moving  the  loaded  cars  on 
and  over  the  track  of  said  entry  in  any  man- 
ner which  seemed  to  them  to  be  suitable,  and 
by  reason  of  this  careless  and  negligent  con- 
duct on  the  part  of  said  defendant  a  car 
was  permitted  to  run  over  the  track  of  the 
west  entry,  loaded  with  soft  coal,  and  con- 
taining about  1,(S00  lbs.  thereof,  on  the  31st 
day  of  March,  1904,  which  said  car  was  un- 
attended and  was  allowed  to  run  of  Its  own 
motion  by  some  of  the  employes  of  said  de- 
fendant over  the  track  of  said  west  entry, 
and  enter  the  south  shaftroom  and  ran  on  to 
the  iron  plate  where  this  plaintiff  was  at 
work  moving  a  car  upon  the  cage,  and  pinned 
this  defendant  between  the  two  cars  In  the 
manner  heretofore  set  forth,  and  causing  the 
Injury  and  damage  set  forth  In  the  first  and 
second  counts."  Defendant  offered  no  testl- 
nM»y.  The  trial  Judge  directed  a  verdict  for 
defendant 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  MONTGOMERY,  and 
OSTRANDER,  JJ. 

W.  F.  Denfeld,  for  appellant  Humphrey, 
Grant  ft  Snilth,  for  appellee. 

OSTRANDER,  J.  (after  making  the  fore- 
going statement  of  facts).  There  Is  no  tes- 
timony tending  to  prove  the  fact  alleged  In 
the  amendment  to  the  declaration  In  manner 
following — "It  did  permit  the  miners  employ- 
ed In  the  rooms  along  the  west  entry  afore- 
said to  shove  out  loaded  cars  upon  the  track 
of  said  entry  and  there  leave  them  unattend- 
ed and  unblocked,  or  spragged."    There  Is 


no  testimony  tending  to  prove  that  defendant 
had  knowledge  that  any  one  except  the  driv- 
er ever  assumed  to  move  a  car  to  or  upon 
the  track  In  this  gallery.  It  was  a  risk  of 
the  employment  that  an  Intermeddler,  or  a 
miner,  would  do  what  he  had  no  right  or 
authority  to  do.  In  a  sense,  the  shaft  and 
employment  therein,  was  made  dangerous, 
unsafe,  by  this  risk.  It  is  admitted  by  coun- 
sel for  appellant  that  his  client  assumed  all 
the  risk  attendant  upon  the  driver  leaving 
cars  unblocked  at  the  top  of  the  Incline. 
Was  It  to  be  reasonably  apprehended  that 
cam  other  than  those  moved  by  the  driver 
would  come  out  of  this  gallery?  None  had 
ever  so  come  out  The  regular  course  of 
defendant's  business  Involved  no  such  thing. 
Rather  It  insured  against  It  It  is  not  ap- 
parent how  any  set  of  rules  upon  the  subject 
would  operate  more  effectively  than  did  the 
division  of  labor  proven,  the  assignment  of 
the  duty  of  moving  cars  to  the  driver  alone. 
Moran  v.  Rockland  T.  ft  G.  St  S.,  89  Me. 
127,  88  Atl.  676 ;  Rutledge  v.  Mo.  Pac.  R.  Co., 
128  Mo.  121.  24  8.  W.  1053.  27  S.  W.  827. 
See,  also,  Deye  v.  L.  &  S.  Mach.  Tool  Co.,  70 
O.  C.  A.  64-66,  137  Fed.  480.  Nor  can  It  be 
said  that  failure  to  Inform  plaintiff  of  a  not 
to  be  apprehended  danger  was  the  cause  of 
his  Injury.  The  verdict  was  properly  di- 
rected. 
The  Judgment  Is  affirmed. 


CHARLES   BAKROW   ft   CO.  t.  TOTTBN. 
(Supreme   Court    of   Michigan.    Oct    1,    1906.) 

1.  Appeal  —  Rbvikw  —  Hab)ci.x8S  Hbbob— 
Costs  —  Sectjbitt  fob  Costs  by  Nonbebi- 

DERT— FAILOBB    TO    REQVIBE— VALIDITT    OE 
JUDOMKNT. 

A  judgment  in  a  justice's  court  in  favor  of 
a  nonresident  plaintiff  will  not  be  reversed  be- 
cause the  justice  did  not  require  the  giving  of 
security  for  costs,  where  security  was  given, 
though  after  the  return  day. 

(Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Ont  Dig.  Appeal  and  Error,  f  4116.] 

2.  Justices  or  the  Peace  —  Appeabancx  — 
NoNAPPEABAWCE— Waives. 

Plaintiff  in  a  justice's  court  was  delayed  on 
the  adjourned  day  beyond  the  hour.  He  tele- 
phoned the  justice  that  be  was  on  the  way. 
Defendant  was  present  and  remained  until  five 
minutes  after  the  hour  expired,  when  plaintiff 
appeared.  Held,  that  a  motion  to  dismiss  for 
nonappearance  within  the  hour  was  properly 
denied,  as  defendant's  omission  either  to  leave 
or  move  to  dismiss  before  plaintiff's  arrival  was 
a  waiver  of  the  nonappearance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31. 
Cent  Dig.  Justices  of  the  Peace,  H  266,  350.] 

3.  Same— Bankruptcy  of  Defendant  Pend- 
ing   APPEAI^-PrOOF— StTFTIClENCY. 

Counsel  for  defendant  appealing  from  a 
justice's  judgment  stated  to  the  court  that  pend- 
ing the  appeal  defendant  had  been  adjudicated 
a  bankrupt,  so  that  the  proceedings  were  stayed 
as  provided  by  Bankr.  Law,  July  1,  1808,  c 
541,  §  11,  30  Stet  549  [TJ.  S.  Comp.  St  1901, 
p.  3426.1  The  statement  was  not  admitted  by 
plaintiffs  counsel,  and  tbere  was  no  evidence 
of  the  truth  of  it  The  court  proceeded  with 
the  cause  on  the  theory  that  plamtiff  could  not 
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have  his  right  to  proceed  against  the  sureties 
on  the  bona  on  appeal,  discharging  the  gar- 
nishee, stayed.  Held,  not  to  show  that  counsel's 
statement  was  admitted. 

Error  to  Circuit  Court,  Saginaw  County, 
Emmet  It,  Beach,  Judge. 

Action  by  Charles  Balirow  &  Co.  against 
Frank  M.  Tottea.  There  was  a  Judgmenl 
for  plaintiff  rendered  by  the  circuit  court, 
on  appeal  from  a  Judgment  rendered  by  a 
Justice  of  the  peace,  and  defendant  brings 
error.    Affirmed. 

Argued  before  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Rowland  Connor,  for  appellant.  Lincoln 
B.  Bradt,  (or  appellee. 

HOOKER,  J.  This  cause  originated  In 
Justice  court,  and  a  special  appeal  was  talien 
by  the  defendant.  The  following  is  a  copy 
of  the  return  of  the  Justice,  viz.:  "Buena 
Vista,  June  30tb  1904.  Charles  Bakrow  &  Co. 
vs.  Frank  M.  Totten.  9  a.  m.  Cause  called 
at  my  office  in  the  township  of  Buena  Vista. 
The  plaintiff  appeared  by  Casper  W.  Ulrlch, 
agent  for  said  company,  and  by  Lincoln  B. 
Bradt,  bis  attorney.  The  defendant  appeared 
in  person,  the  plaintiff  declares,  orally  on  all 
the  common  counts  and  assumpsit  and  spec- 
ially on  two  promissory  notes  executed  by 
the  said  defendant  to  the  said  plaintiffs  up- 
on which  is  now  due  the  sum  of  1104.22 
and  flies  the  said  notes  with  the  court  as 
part  of  this  declaration  to  the  plaintiffs' 
damage  $300.00.  The  defendant  appears 
specially  and  moves  the  court  in  said  cause 
for  the  reason  the  plaintiffs  herein  is  a 
partnership  and  this  suit  should  have  been 
brought  in  the  name  of  the  individual  part- 
ners. The  motion  overruled.  The  defendant 
appears  generally  and  pleads  the  general  issue 
and  flies  with  the  court  an  unsworn  affi- 
davit and  did  not  request  the  court  to  swear 
him  to  said  affidavit  and  also  demands  se- 
curity for  costs.  The  parties  not  consented 
on  the  court's  own  motion  said  cause  was 
adjourned  until  the  6th  day  of  July,  1904, 
at  9  a.  m.  at  my  office,  in  the  township  of 
Buena  Vista.  July  6th  1904,  at  9  a.  m. 
cause  called  at  my  office,  in  the  township  of 
Buena  Vista.  The  defendant  appeared  in 
person  and  at  9:45  a.  m.  the  plaintiff  tele- 
phoned the  court  that  he  was  on  his  way  to 
my  office  and  I  notified  the  defendant  there- 
of at  10:06  a.  m.  The  plaintiff  appeared 
and  met  the  defendant  at  the  door  of  the 
office  and  made  a  statement  that  be  was 
detained  at  the  railroad  crossing  and  was 
thereby  delayed.  The  defendant  makes  a 
motion  to  dismiss  the  case  for  the  reason 
that  after  waiting  one  full  hour  after  the 
time  fixed  by  the  court  on  the  adjourned 
day  plaintiff  failed  to  appear  the  defendant 
asks  the  case  be  quashed  and  a  release  giv- 
en In  the  garnishee  case,  both  motions  over- 
ruled by  the  court,  case  held  open  for  half  an 
bonr,  the  plaintiff  flies  security  for  costs 
and  ready  to  proceed  to  trial.    Casper  W. 


nirlcb  duly  sworn,  saya  there  Is  now  due 
and  unpaid  the  sum  of  $104.22  and  asks 
Judgment  for  that  amount,  and  after  bearing 
all  the  evidence  I  forthwith  render  Judg- 
ment In  favor  of  the  said  plaintiffs,  Charles 
Bakrow  &  Co.,  against  the  said  defendant 
Frank  IL  Totten,  for  $104.22  damages,  and 
the  said  plaintlfTs  costs,  which  are  hereby 
taxed  by  me  at  $5.00;  Herman  Mahn  Jus- 
tice of  the  Peace.  Dated  this  8th  day  ot 
July,  1904.    Fee  $1.83." 

The  points  relied  upon  In  the  special  ap- 
peal are  "(1)  That  said  Justice  erred  in  not 
requiring  plaintiffs  (who  are  nonresidents) 
to  give  security  for  costs  as  required  by  law. 
(2)  That  the  said  Justice  erred  in  not  dis- 
missing said  cause  on  the  adjournment  day, 
on  motion  of  said  defendant,  when  said  plain- 
tiffs failed  to  appear,  within  one  hour  after 
the  time  said  cause  was  adjourned  to."  As 
security  for  costs  was  filed  though  after  the 
return  day  the  Judgment  should  not  be  re- 
versed upon  the  first  ground.  Parks  t.  Oood- 
win,  1  Doug.  56.  Counsel  contend  that  the 
return  shows  that  the  plaintiff  did  not  ap- 
pear within  one  hour  of  the  time  to  which 
the  cause  was  adjourned,  and  that  the  Jus- 
tice lost  Jurisdiction  by  reason  thereof,  and 
that  he  should  have  granted  the  motion  to 
dismiss  at  all  events.  Our  Interpretation  of 
this  return  is  that  the  plaintiffs  appearance 
was  delayed  on  the  adjourned  day  beyond  the 
hour.  He  telephoned  the  Justice  that  he  was 
on  the  way.  The  defendant  was  present  and 
remained  until  five  minutes  after  the  hour 
expired,  when  he  and  the  plaintiff  met  In 
the  door,  who  stated  to  him  that  a  train 
blockaded  the  street,  and  delayed  him. 
Thereafter,  defendant  moved  to  dismiss,  for 
the  reason  that  plaintiff  did  not  appear  with- 
in the  hour.  This  motion  was  properly  de- 
nied. When  a  defendant  does  not  appear 
Jurisdiction  may  be  lost,  by  plaintiff's  ab- 
sence, but  defendant's  presence  and  omission 
to  either  leave,  or  move  to  dismiss,  before 
plaintiff's  arrival  may  Justly  be  treated  as  a 
waiver  of  the  point  See  Mudge  v.  Yaples, 
68  Mich.  807,  25  N.  W.  297;  Chair  Co.  v. 
Runnels,  77  Mich.  114,  43  N.  W.  1006;  Talbot 
V.  Kuhn,  89  Mich.  33,  60  N.  W.  791,  28  Am. 
St  Rep.  273;  Fruitport  Tp.  v.  Ct  Judge, 
90  Mich.  23,  51  N.  W.  109. 

At  the  time  the  action  was  commenced, 
proceedings  in  garnishment  was  also  begun. 
The  usual  bond  upon  appeal  was  also  given 
discharging  the  garnishee.  The  Judgment 
was  rendered  by  the  Justice  July  6,  1904. 
It  was  stated  by  counsel  that  on  December 
10,  1904,  the  defendant  filed  a  petition  in 
bankruptcy,  and  was  adjudicated  a  bank- 
rupt thereon,  on  December  12,  1904  This 
cause  was  then  pending  in  the  circuit  court 
and  he  opposed  the  entry  of  Judgment  upon 
that  groimd.  The  question  was  raised  and 
statement  made,  when,  after  deciding  the 
special  questions,  the  Judge  was  about  to 
enter  upon  the  trial  of  the  merits.  The 
claim  was  that  the  banltruptcy  proceeding 
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had  tbe  effect  of  staying  tlie  proceedings,  nn- 
der  section  11,  of  the  bankrnptcy  law  (Act 
Jnly  1,  1896,  a  641,  30  Stat  G40  [TJ.  S.  Comp. 
St  1901,  p.  8426])  which  provides:  "Section 
11.  Suits  by  and  against  bankrnpts.  (a) 
A  salt  which  is  founded  npon  a  claim  from 
which  a  discharge  in  bankruptcy  would  be  a 
release,  and  which  Is  pending  against  a  per- 
son at  the  time  of  the  filing  of  a  petition 
against  him,  shall  be  stayed  until  after  an 
adjudication  or  the  dismissal  of  the  peti- 
tion; if  such  person  Is  adjudged  a  bank- 
nipt,  such  action  may  be  further  stayed  until 
12  months  after  the  date  of  such  Judica- 
tion, or.  If  within  that  time  such  person 
applies  for  a  discharge,  then  until  the  ques- 
tion of  such  discharge  is  determined."  The 
record  contains  no  evidence  of  the  truth 
of  the  statement,  and  defendant's  assertion 
that  the  statement  was  admitted  to  be  true 
by  counsel  for  plaintiff  In  his  argument  is 
denied.  The  argument,  as  reported,  does  not 
contain  such  admission.  Furthermore  there 
is  much  force  in  the  contention  that  plain- 
tiff cannot  have  his  right  to  proceed  with 
the  case  against  the  sureties,  stayed.  The 
Judge  proceeded  with  the  cause  upon  that 
theory.  It  does  not  follow  that  the  state- 
ment was  admitted.  The  garnishee  was  dis- 
charged by  the  appeal,  and  the  court  held 
that  although  a  levy  could  not  be  made  upon 
defendant's  property,  plaintiff  would  have  a 
right  to  take  a  Judgment  against  him,  to  bind 
the  sureties.  We  do  not  decide  this  question, 
however,  as  the  record  does  not  require  it 
The  Judgment  is  affirmed. 


KAMINISKI    T.    KNIGHTS    OF    MODBRN 

MACCABEES. 
(Sopreme  Court  of  Michigan.     Oct  1,   1906.) 

Benkfioiai.    Associations— Mkmbeb— initia- 
tion—Ihjttbiks— Society's  LlABILITT. 

Plaintiff  on  applying  to  become  a  member 
of  defendant  beneficial  association,  agreed  to 
be  governed  by  Its  laws,  rules,  and  regulations^ 
one  of  which  provided  that  a  subordinate  tent 
and  its  officers  should  be  the  agent  of  the  ap- 
plicant, and  that  the  great  camp  should  not  be 
liable  for  any  fault  or  negligence  on  the  part 
of  the  snbordlnate  tent,  or  any  of  its  officers. 
The  by-laws  also  provided  that  the  subordinate 
tent  should  decide  whether  an  applicant  must 
be  initiated  or  merely  obligated,  and  that  it 
sboold  select  the  men  to  conduct  the  initiation, 
provide  its  own  lodgerooms,  furnishings,  and 
parapbemali*  for  initiation  when  conferred, 
and  there  was  nothing  in  the  ritual  suggesting 
that  the  initiation  should  be  conducted  in  such 
a  manner  as  to  do  physical  hurt  to  the  candi- 
date. Held,  that  the  members  of  the  degree 
team  of  a  subordinate  tent  were  not  the  agents 
of  the  great  camp  for  the  purpose  of  initiating 
members,  and  that  the  great  camp  was  therefore 
not  liable  as  principal  for  an  injury  sustained 
by  an  applicant  through  the  negligence  of  the 
team. 

Error  to  Circuit  Court,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  Anthony  Kamlniski  against 
JEnigbts  of  the  Modem  Maccabees.  From  a 
109N.W.— 8 


Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed,  and  new  trial  granted. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

John  B.  Mcllwain  (Jeffries  &  Williams, 
of  counsel),  for  appellant  Dahony  &  Da- 
bony,  for  appellee. 

MOORE/,  J.  It  Is  the  claim  of  plainUff 
that  while  undergoing  initiation  at  the  Belle 
Isle  Tent  of  the  Knights  of  the  Modem  Mac- 
cabees he  received  personal  Injuries.  He 
brought  suit  and  recovered  Judgment  The 
case  is  brought  here  by  writ  of  error. 

Plaintiff  bases  his  right  to  recover  against 
defendant  upon  the  proposition  that  the  re- 
lation of  principal  and  agent  exists  between 
defendant  order  and  the  degree  team  of 
Belle  Isle  Tent,  so  as  to  make  the  former 
liable  for  the  negligent  careless,  or  willful 
acts  of  the  latter,  resulting  in  Injury  to  tilm 
during  the  initiation.  lu  the  declaration  it 
Is  said:  "The  plaintiff  further  avers  that 
by  the  rales  and  regulations  of  the  said  de- 
fendant, governing  the  initiation  of  new 
members,  the  said  Initiation  officers  are  re- 
requlred  to  put  the  said  new  members 
through  certain  motions,  marches,  and  gym- 
nastics, which,  when  properly  conducted,  are 
entirely  harmless;  and  the  said  defendant 
by  Its  said  agents  and  servants  In  so  doing 
used  a  certain  ritualistic  method  of  Initia- 
tion adopted  and  promulgated  by  the  de- 
fendant." It  then  avers  the  duty  of  the 
defendant  to  warn  the  plaintiff  of  the  danger 
of  being  injured,  and  to  furnish  competent 
Initiating  officers,  and  that  he  be  Initiated  in 
a  careful  and  prudent  manner.  It  avers  the 
Initiation  was  recklessly  conducted;  "that 
during  the  Initiation  the  said  Initiating  offi- 
cers recklessly,  negligently  and  carelessly 
grasped  the  plaintiff  by  his  shoulders,  tripped 
his  knees  forward,  and  threw  his  body  back- 
ward, causing  plaintiff  to  fall  upon  the  floor 
of  said  room  with  great  force  and  violence 
•  •  *  whereby  the  said  plaintiff  was  seri- 
ously and  permanently  injured." 

It  is  the  claim  of  plaintiff  that  the  fol- 
lowing Is  part  of  the  ritualistic  ceremony  that 
was  exercised  upon  the  plaintiff  at  the  time 
of  his  Injury :  "Two  of  the  soldiers  pass  out 
of  the  indosnre  and  capture  Judas  and  take 
his  sword.  They  wrap  chain  about  his  arms 
and  remain  outside  of  the  inclosure  until 
the  general  says:  liCt  him  stand  aside  and 
await  his  doom.'  The  other  soldiers  rash 
upon  and  seize  the  candidate  (plaintiff)  and 
after  a  brief  pause,  the  lights  being  turned 
on,  first  soldier  says :  First  Soldier :  He  is 
a  rebel.  Second  Soldier:  Let  us  kill  him." 
The  soldiers,  or  guards,  as  they  are  some- 
times called,  "rashed  upon  and  seized"  the 
candidate  with  such  force  and  roughness 
that  he  fell  to  the  fioor.  It  Is  further 
claimed  that  In  view  of  the  ritual  and  the 
proofs  It  was  proper  for  the  court  to  submit 
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the  guestloii  of  defendant's  liability  to  the 
Jury.  Counsel  say  the  case  of  Mitchell  t. 
Leech,  69  S.  C.  413,  48  S.  E.  290,  66  L.  R. 
A.  723,  104  Am.  St  Rep.  811,  Is  controlllns 
In  favor  of  the  action  of  the  trial  Judge. 

It  Is  the  claim  of  counsel  for  defendant 
that  the'  court  should  have  directed  a  verdict 
In  Its  favor  for  the  following  reasons:  (1) 
That  defendant  Is  not  liable  In  damages  for 
the  wrongful  acts  of  the  degree  team  of 
plaintiff  during  inlUation.  (2)  That  the 
funds  held  by  defendant  are  trust  funds  and 
cannot  be  charged  with  the  payment  of 
judgment  for  the  torts  of  alleged  agents. 
He  cites  in  support  of  this  claim  the  case 
of  Jumper  v.  Sovereign  Woodmen  of  the 
World,  127  Fed.  635,  62  C.  C.  A.  361,  and 
claims  it  Is  controlling  in  favor  of  this 
contention. 

An  examination  of  the  two  leading  cases 
cited  by  counsel  will  show  them  to  be  dis- 
tinguishable from  the  case  at  bar,  and  none 
of  the  many  cases  cited  are  controlling.  In 
the  case  before  us  we  have  the  statute  under 
which  the  defendant  was  organized,  the  de- 
fendants articles  of  incorporation,  the  by- 
laws, its  ritual  and  plaintlCC's  application 
for  membership.  In  this  application  plain- 
tiff agreed  to  be  bound  by  the  laws,  rules, 
and  regulations  of  the  order.  Section  106 
at  this  time  read :  "A  subordinate  Tent  and 
Its  officers  shall  be  the  agent  of  its  members 
and  all  applicants  for  membership,  In  all 
matters,  and  the  Great  Camp  will  in  no  case 
be  liable  for  any  fault  or  negligence  on  the 
part  of  a  subordinate  Tent  or  any  of  Its 
officers  In  the  transaction  of  any  business 
whatsoever  between  the  members  or  ap- 
plicants for  membership  and  the  Oreat 
Camp."  The  subordinate  Tent  under  the 
laws  of  the  order  la  authorized  to  do  the 
following:     (1)  It    elects   its    own   officers. 

(2)  Originates  its   own  means  of  support 

(3)  Passes  upon  the  social  qualifications  of 
ail  applicants  for  membership,  and  deter- 
mines who  shall  be  accepted  and  who  re- 
jected. (4)  Decides  whether  an  applicant, 
who  has  been  accepted,  shall  be  initiated  or 
merely  obligated.  (6)  Selects  the  degree 
team  to  confer  the  initiatory  worli.  (6) 
Has  power  to  expel  members  for  violating 
the  laws  of  the  order,  and  thus  cut  off  their 
social  and  beneficial  rights  and  terminate 
their  membership  In  the  order.  (7)  Pro- 
vides its  own  lodgerooms,  furniture,  furnish- 
ings, and  paraphernalia  for  us  In  Initiatory 
work. 

It  will  be  noted  from  what  we  have  quot- 
ed from  the  ritual  which  is  relied  upon  by 
the  plaintiff  that  while  the  two  persons  are 
expected  to  rush  upon  and  seize  the  candi- 
date there  is  no  suggestion  in  It  that  he  shall 
be  thrown  to  the  floor  with  great  violence. 
We  then  have  a  situation  where  an  applicant 
to  become  a  member  agrees  to  be  governed 
by  the  laws  and  rules  and  regulations  of 
the  defendant  These  rules  provide  that  the 
subordinate  Tent  and  Its  officers  shall  be  the 


agent  of  the  applicant,  and  that  the  Oreat 
Camp  shall  not  be  liable  for  any  fault  or 
negligence  on  the  part  of  a  subordinate  Tent 
or  any  of  Its  officers.  They  further  provide- 
that  the  subordinate  Tent  shall  decide  wheth- 
er an  applicant  must  be  initiated,  that  it 
shall  select  the  men  to  conduct  the  initia- 
tion, that  it  Bliall  provide  Its  own  lodge- 
rooms,  furnishings,  and  paraphernalia  for 
the  initiation  when  conferred,  and  finally 
there  is  nothing  in  the  ritual  suggesting  that 
the  initiation  shall  be  conducted  in  such  a 
way  as  to  do  physical  hurt  to  the  candidate. 
Whatever  may  be  the  liability  of  the  persons 
conducting  the  initiation,  or  of  the  sulwr- 
dlnate  Tent  which  has  selected  them  for  that 
purpose,  we  think  it  very  clear  there  was 
no  question  to  be  submitted  to  the  jury  based 
npon  the  idea  that  the  persons  who  did  the 
Injury  were  the  agents  of  the.  defendant  In 
that  act  See  20  Xhig.  ft  Am.  Enc.  of  Law 
180-1;  Joslin  ▼.  Ice  Co.,  60  Mich.  516,  15 
N.  W.  887,  45  Am.  Rep.  64 ;  Wlltse  v.  Bridge 
Co.,  63  Mich.  639,  30  N.  W.  870;  Keating  v. 
Railroad  Co.,  97  Mich.  154,  56  N.  W.  346, 
87  Am.  St  Rep.  328 ;  Bacon  on  Benefit  Soc. 
(3d  Ed.)  «  C3c. 

Judgment    Is    reversed,    and    new    trial 
granted. 


SWIFT  V.   KLECKNER  «t  al. 
(Supreme  Conrt  of  Michigan.     Oct  1,  1906.) 

Homestead— ABAi7D0RiiEm. 

Plaintiff  occupied  the  farm  in  guestion  with 
his  family  as  a  homestead  np  to  1899,  when  he 
leased  the  farm,  sold  his  implements,  and  re- 
moved his  family  to  the  city.  He  lionght  a 
house  and  lot  there  with  the  proceeds  of  the 
sale,  talcing  title  in  the  name  of  his  wife,  and- 
removed  such  of  his  household  goods  as  he  re- 
quired, leaving  a  few  articles  of  little  conse- 
quence on  the  farm.  Complainant  and  his  wife 
lived  In  the  house  in  the  city  until  June,  1904,. 
he  being  engaged  in  various  kinds  of  business, 
when  he  and  his  wife  separated,  she  releasing 
her  claim  to  the  land  in  question.  In  Septem- 
ber, 1904,  an  attachment  was  levied  on  the  land» 
and  in  Noveml>er  complainant  moved  back  on 
the  land,  having  made  an  arrangement  to  do 
so  with  the  tenant,  whose  term  did  not  expire 
until  the  following  spring.  Complainant  de- 
clared to  at  least  one  person  that  if  he  con- 
tinued to  do  well  in  the  city  he  should  not  re- 
turn to  the  farm.  Held,  that  such  facta  were 
sufficient  to  show  an  abandonment  of  the  farm 
as  a  homestead. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26,. 
Cent    Dig.    Homestead,    H   820-326,  863.] 

Appeal  from  Circuit  Court,  Gratiot  Coun- 
ty, in  Chancery ;  George  P.  Stone,  Judge. 

Suit  by  Edward  Swift  against  E.  A.  Kieck- 
ner  and  another.  From  a  judgment  for  de- 
fondants,  complainant  appeals.    Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

Frank  R.  Monfort,  for  appellant  John  T. 
Mathews,  for  appellees. 

MONTGOMBRT,  J.  Complainant  filed  a 
bill  to  set  aside  a  sale  of  land  on  execution 
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on  tbe  ground  that  at  the  time  of  the  levy 
of  the  attachment  which  preceded  the  ez- 
ecntlon  the  property  levied  upon  was  a  home- 
stead. The  land  In  question,  together  with 
28  acres  adjoining,  was  occupied  by  complain- 
ant and  hlB  family  up  to  1899  as  a  home- 
stead. At  that  date  complainant  leased  the 
farm,  made  a  sale  of  his  farm  Implements, 
and  removed  with  his  family  to  the  city  of 
Ithaca.  He  bought  a  house  and  lot  with  the 
proceeds  of  this  sale,  taking  the  title  in  the 
name  of  his  wife.  He  removed  all  his  house- 
hold goods  to  Ithaca  that  the  family  wanted 
to  use  and  had  room  for,  but  left  a  few  arti- 
cles of  little  consequence.  The  parties  con- 
tinued to  live  at  Ithaca,  occupying  the  house 
purchased  with  complainant's  money,  until 
June,  19(H,  when  a  separation  agreement  was 
made  between  the  complainant  and  his  wife 
by  tbe  terms  of  which  complainant's  wife  re- 
leased all  her  dower  interest  In  the  land  in 
question  and  other  property  of  complainant, 
and  complainant  made  a  conveyance  to  her 
of  another  parcel  of  land  and  released  his 
claim  to  the  Ithaca  homestead  which  Is  stui 
occupied  by  the  wife.  In  September,  1904, 
the  attachment  In  this  case  was  levied.  In 
November  complainant  moved  back  on  the 
farm,  having  made  an  arrangement  tp  do  so 
with  the  tenant  whose  term  did  not  expire  un- 
til the  following  spring.  Tbe  bill  was  dis- 
missed on  the  hearing,  and  complainant  ai>- 
peals. 

Two  contentions  are  made,  first,  that  com- 
plainant never  abandoned  the  homestead,  and 
second,  that  if  he  did  a  homestead  right  was 
created  after  the  separation  agreement  It 
is  claimed  that  complainant  left  the  farm, 
I  and  removed  to  Ithaca  with  the  purpose  of 
educating  his  children,  and  then  returning  to 
the  farm.  All  the  circumstances  of  the  case 
negative  this  claim.  It  is  true,  complainant 
shows  certain  declarations  of  bis  own  sub- 
stantiating the  claim,  but  the  fact  is  that  he 
remained  in  Ithaca  two  years  after  the  chll- 
droi  left  school  and  continued  to  lease  the 
farm.  He  engaged  In  various  kinds  of  busi- 
ness there  and  elsewhere,  and  declared  to  at 
least  one  person  that  if  he  continued  to  do 
well  he  should  not  return  to  tbe  farm.  In 
answer  to  the  direct  question,  "Did  yon  In- 
tend to  come  here  and  take  up  a  permanent 
residence  here  and  never  go  back  to  the 
farm?"  he  replied:  "No,  sir;  I  don't  think 
I  evOT— no,  sir."  We  think  his  conduct  shows 
at  least  as  much  uncertainty  of  purpose  as 
this  answer  does  of  recollection.  When  it  is 
considered  that  an  equally  permanent  invest- 
mrat  was  made  In  the  Ithaca  home,  and  that 
it  was  occupied  as  the  family  homestead  for 
more  than  five  years,  It  Is  very  dear  that 
complainant  should  not  now  be  permitted  to 
claim  that  his  homestead  was  In  fact  on  the 
farm.  Hoffman  v.  Buschman,  96  Mich.  638, 
65  N.  W.  468;  Smith  v.  Eldd,  123  Mich.  193, 
81  N.  W.  1092;  McMonegal  v.  Wilson,  103 
Mich.  264,  61  N.  W.  495. 


Nor  do  we  think  any  homestead  was  es- 
tablished after  the  separation  and  before  the 
levy.  It  is  true  complainant  had  srane  talk 
of  buying  out  the  tenant,  but  this  fell  through, 
and  he  w^t  to  Durand  in  the  employ  of  the 
Orand  Trunk  Ballway.  While  at  Durand  be 
tried  to  negotiate  a  sale  of  the  farm,  and  did 
not  In  fact  move  onto  the  farm  until  after  tbe 
attachmmt  was  levied.  We  are  satisfied  that 
there  was  no  fixed  purpose  of  making  this 
farm  a  homestead  until  complainant  found 
occupancy  necessary  to  save  it  from  hla 
creditors. 

The  decree  Is  affirmed. 


TORB  v.  MESHBW. 
(Supreme   Court  of  Michigan.    Oct  1,  1906.) 

1.  EviDBNOX  —  Paboi.  Evidxiicx  Aitkotino 

WbITINOS— COHTBACTS. 

Where,  on  an  Issue  as  to  the  amount  of 
commissions  due  a  real  estate  broker,  the  com- 
missions depending  on  the  price  received  by  his 
principnl  on  a  sale  of  the  principal's  property, 
it  appeared  that  the  contract  under  which  it 
was  sold  recited  the  consideration  to  t>e  in  part 
a  farm  at  a  specified  sum,  and  that  the  deed 
ezecDted  pursuant  to  the  contract  contained 
a  similar  recital,  testimony  tending  to  prove 
that  the  farm  was  valued  at  a  less  sum,  and 
that  it  was  so  understood  and  agreed  to  by  the 
broker,  was  not  inadmissible  on  the  ground  that 
It  varied  by  parol  the  terms  of  a  written  con- 
tract 

[Bid.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  |S  1966-1968.] 

2.  Sua  —  Opinion  Evidxnok  —  Valuk  or 
Reai.  Estate. 

It  was  proper  to  admit  the  testimony  of 
expert  real  estate  men  as  to  the  worth  of  the 
farm. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  ff  2278,  2332.] 

8.  Appeal  —  Review  —  Habuless    Ebbob  — 
Bbokkbs  —  AcTxon  roa  Coiuiission  —  Ir- 

STBUOTIONS. 

On  an  issue  as  to  the  amount  of  cmnmis- 
slons  due  a  real  estate  broker  for  affecting  a 
sale  of  his  principal's  building,  the  considera- 
tion paid  the  principal  was  in  Issue.  The  brok- 
er claimed  that  he  was  to  receive  all  purchase 
money  over  $31,000,  and  that  the  consideration 
was  $35,000,  but  the  principal  claimed  that  the 
original  contract  ha'd  been  changed,  whereby 
the  broker  was  only  entitled  to  a  commission  of 
234  per  cent  on  the  consideration,  which  was 
$30,000.  Beld,  that  an  instruction  that  if  the 
original  agreement  was  abandoned,  defendant 
should  recover  at  least  $750,  and  if  the  consid- 
eration actually  received  by  the  principal  was 
more  than  $30,000,  a  commission  should  l>e  al- 
lowed on  the  actual  selling  price,  was  not  prej- 
udicial to  the  hroker,  but  favorable  to  him. 

Error  to  Circuit  Court  Berrien  County; 
Orvllle  W.  Coolldge,  Judge. 

Action  by  Patrick  Tore  against  Charles  B. 
Meshew.  Judgment  In  favor  of  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDBR,  and  MOORE,  JJ. 

Cady  &  Andrews  and  Coy  W.  Hendryx. 
for  appellant    Oore  &  Harvey,  for  appellee. 

OSTRANDBR,  J.  Under  date  March  19. 
1904,  plaintifT  and  defendant  made  and  execut- 
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ed  a  written  Instmment,  by  the  terms  of  wblcb 
defendant  was  authorized  to  advertise  for 
■ale  and  to  sell  the  property  of  plaintiff  for 
135,000,  "or  at  any  less  price  •  •  •  I 
may  hereafter  approve,"  the  commission  of  de- 
fendant to  be  "any  amount  you  may  get 
over  and  above  $31,680."  Plaintiff  agreed  not 
to  reduce  the  price  below  $35,000,  except  on 
defendant's  request  Defendant  effected  an 
exchange  of  the  property  for  other  property 
and  $6,000  cash,  and,  the  cash  payment  bar- 
ing come  Into  his  hands,  he  retained  a  com- 
mission upon  the  basis  of  a  sale  at  $35,000 
and  the  terms  of  said  Instrument  Plaintiff 
brought  this  suit  to  recover  a  portion  of  the 
money.  The  jury  answered  in  the  affirmative 
the  following  special  question:  "Was  the 
contract  between  the  parties,  made  March  19, 
1904,  subsequently  abandoned  and  a  different 
agreement  made  relating  to  the  commission 
of  the  defendant  for  selling  the  Yore  build- 
ing?' There  was  verdict  and  Judgment  for 
plaintiff,  a  new  trial  was  denied,  and  de- 
fendant has  brought  the' record  of  the  pro- 
ceedings into  this  court  with  57  assignments 
of  error. 

In  an  executory  contract,  dictated  by  de- 
fendant and  executed  by  plaintiff  and  the 
person  with  whom  the  exchange  of  property 
was  made,  it  is  recited  that  the  consideration 
for  the  property  of  plaintiff  is  $35,000,  to  be 
paid  by  a  farm  at  $17,000,  by  assuming  a  mort- 
gage upon  plaintiff's  property  of  $12,000,  and 
by  cash  $6,000.  This  contract  contained,  also, 
a  provision  that  each  party  should  pay  a  com- 
mission to  defendant  for  his  services  as  broker. 
The  deeds  executed  pursuant  to  this  contract 
contained  similar  recitals  of  the  amount  of 
the  consideration.  Defendant  Insists  that 
these  recitals  are  conclusive  upon  the  subject 
of  the  selling  price  and  produced  no  other 
evidence  of  the  consideration  for  which  plain- 
tiff disposed  of  bis  property.  Plaintiff,  over 
objection,  introduced  testimony  tending  to 
prove  that  the  farm,  containing  240  acres, 
was  valued  and  taken  by  him  at  $50  per  acre, 
and  that  this  was  understood  and  agreed  to 
by  defendant;  that  the  selling  price  of  his 
property,  as  understood  by  himself  and  by  de- 
fendant was  $30,000,  and  a  commission  of 
2Vi  per  cent  upon  this  sum  was  agreed  to  be 
paid  and  received.  The  court  was  not  In 
error  in  receiving  this  testimony  because  the 
recitals  in  the  contract  and  deeds  are  not 
necessarily  conclusive,  as  between  plaintiff 
and  defendant  of  the  selling  price  of  plain- 
tiff's property,  and  It  was  competent  for 
plaintiff  to  prove  that  defendant  understood 
the  real  consideration  to  be  a  less  sum.  The 
objection  that  the  terms  of  a  written  contract 
cannot  be  varied  by  parol  is  of  no  force  be- 
cause no  such  thing  is  attempted. 

Plaintiff  also  called  expert  real  estate  men 
who  gave  testimony  over  objection  and  ex- 
ception tending  to  prove  that  the  farm  was 
not  fairly  worth  more  than  $12,000.  The 
probable  effect  of  this  testimony,  under  the 
instructions  given,  upon  ttio  Jury,  and  their 


special  finding,  Is  strongly  urged,  the  conten- 
tion being  that  it  was  inadmissible  and  preja- 
diclal  to  defendant  Upon  his  own  theory, 
defendant  is  obliged  to  show  that  the  con- 
sideration obtained  was  more  than  $31,680. 
The  recitals  mentioned  are,  unexplained, 
some  evidence  of  the  actual  consideration. 
We  have  two  known  quantities,  viz.:  the 
$6,000  cash  item  and  the  $12,000  mortgage 
item,  the  sum  of  which  is  $18,000.  To  make 
the  total  consideration  $85,000,  the  farm  most 
be  reckoned  at  $17,000  or  upwards  of  $70 
per  acre;  to  agree  with  plaintiff,  the  farm 
must  be  reckoned  at  $50  per  acre,  or  $12,000. 
The  trial  court  said  to  the  jury  that  if  the 
agreement  expressed  In  the  written  instru- 
ment had  not  been  abandoned,  defendant's 
commission  would  be  the  difference  between 
$31,680  and  the  actual  consideration  received 
by  plaintiff.  If  it  was  understood  between 
them  that  the  consideration  was  $36,000,  that 
must  govern.  If  the  written  bargain  for  com- 
mission had  been  abandoned,  they  must  give 
to  defendant  at  least  the  sum  of  $750  and, 
if  the  consideration  actually  received  by 
plaintiff  was  more  than  $30,000,  they  sboald 
allow  a  commission  of  2^^  per  cent  upon  tbe 
actual  selling  price  of  tbe  property. 

The  ^objection  to  the  charge  which  Is  moat 
nrged  is  based  upon  the  assertion  that  the 
value  of  the  property  taken  by  plaintiff  is 
not  in  issue— that  defendant  is  entitled  to  a 
commission  of  $750  or  one  of  $3,320,  and  that 
therefore  all  reference  in  the  charge  to  a 
commission  other  than  one  under  the  written 
contract  or  one  under  the  alleged  substituted 
contract  was  misleading  and  erroneous.  In 
asserting  that  he  is  entitled  to  $8,320,  de- 
fendant assumes,  as  be  must,  the  burden  of 
proving  that  he  got  $35,000  for  the  plaintiff's 
property.  The  amount  of  the  consideration 
was  in  issue.  Assuming  that  what  is  meant 
by  counsel  is  that  the  value  of  tbe  property 
may  be  and  should  be  distinguished  from  the 
agreed  or  understood  consideration,  we  are 
still  confronted  with  the  fact  that  defendant's 
only  proof  of  an  agreed  or  understood  con- 
sideration is  tbe  recitals  in  the  conveyances, 
and  is  inclusive.  If  an  amount,  within  tbe 
meaning  of  tbe  written  contract,  was  agreed 
to,  the  issue  is  determined.  If  not  agreed  to, 
the  Issue  must  be  determined  upon  evidence 
tending  fairly  to  prove  the  real  fact  The 
theory  of  the  plaintiff  is  that  it  was  agreed 
to  be  $30,000,  of  defendant  that  it  was  in 
fact  $35,000.  It  is  not  disputed  by  defend- 
ant that  there  was  bargaining,  In  the  course 
of  which  plaintiff  insisted  upon  an  $8,000 
cash  payment,  finally  consenting  to  accept 
$6,000.  It  cannot  be  said  that  the  testimony 
of  tbe  experts  as  to  the  real  value  of  tbe 
farm  had  no  probative  value  upon  this  point 
Tbe  opinion  evidence  was  properly  admitted, 
and  the  Jury  liaving  found  that  tbe  written 
agreement  for  a  commission  was  abandoned, 
the  instructions  criticised  were  not  prejudi- 
cial but  were,  rather,  favorable  to  defendant. 

We  have  examined  the  other  errors  aasign- 
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ed,  Incladlng  those  baaed  upon  tbe  refiual  to 
grant  a  new  trial.    None  of  them  are  found 
to  be  well  aasigned,  and  none  require  dia- 
cossion. 
Tbe  Judgment  la  affirmed. 


MILLER  T.  STEELE. 
(Saprone   Court   of   Michigan.    Oct   1,    1906.) 

1.  QciXTiRa   TiTLK— Rkukt— Deobbx— Jdbib- 
DiCTioN  or  COUBT. 

Equity,  in  a  anit  to  quiet  title  foanded  on 
a  tax  deed,  haa  Juriadiction  to  enter  a  decree 
pennittinc  defen&nt  to  redeem  and  requiring 
eiKnplainant  to  qnitclaim  to  defendant  though 
tbe  latter  aaka  for  no  affirmative  relief. 

fEd.  Note. — For  cases  In  point,  aee  vol.  41, 
Cent  Dig.  Quieting  TiUe,  |  101.] 

2.  TAXA.TION  —  Tax  Sau  fob  Dklirquemt 
Taxks— RBOKHPnoif. 

A  tax  deed  waa  executed  to  the  purchaser. 
Subaeqoentlj  the  Auditor  General  erroneously 
iasaed  a  second  deed  on  the  same  sale  to  a  third 
person.  The  purchaser  and  the  third  person 
aerred  on  tbe  owner  the  statutory  notice  to 
redeem.  The  owner  sent  the  notice  from  the 
tbird  p«raon  to  the  regiater  in  chancery  and 
paid  within  the  statutory  period  the  sum  nec- 
essary to  redeem,  which  waa  paid  to  the  third 
person,  wbo  executed  a  reconveyance,  field, 
that  the  land  waa  redeemed  under  Tax  Law, 
f  141  (Laws  1903,  p.  388,  No.  236)  declaring 
that  by  tbe  payment  of  the  amount  necessary  to 
redeem  tbe  tax  deed  shall  become  void  against 
the  land. 

Appeal  from  Circnit  Oonrt,  Oladwln  0<mn> 
ty.  In  Cbancery ;  Nelson  Sharpe,  Jadge. 

Suit  by  Wtlbert  L.  Miller  against  Wilber 
W.  Steele.  From  a  decree  granting  Insuffi- 
cient r^ef,  OMnplalnant  appeals.    Affirmed. 

BUI  to  qnlet  title  to  land.  Tbe  facts  fonnd 
by  tbe  conrt  below  are:  "That  Wllbert  L. 
lllller,  tbe  complainant,  purchased  from  the 
state  of  Michigan  the  north  half  of  south- 
west quarter  of  section  5,  town  20  north, 
range  1  west,  situated  In  the  county  of  Olad- 
wln and  state  of  Michigan,  under  a  decree 
and  sale  thereof  for  delinquent  taxes  of  1895 ; 
that  tbe  proceedings  bad  to  enforce  tbe  Uen 
of  tbe  state  upon  said  land  for  tbe  taxes  of 
aald  year  under  tbe  provisions  of  tbe  general 
tax  law,  were  regular  and  in  strict  compli- 
ance wltb  tbe  provisions  of  said  law;  that 
after  tbe  purchase  of  said  land  as  aforesaid 
by  said  complainant  he  caused  to  be  served 
upon  tbe  defendant  Wilber  W.  Steele,  be 
being  tbe  grantee  named  In  the  last-recorded 
conveyance  In  tbe  regular  chain  of  title  to 
said  land,  tbe  notice  required  by  Act  No.  229, 
p.  294,  of  the  Laws  of  1897,  as  amended,  and 
a  duplicate  of  said  notice  wltb  the  return  of 
service  Indorsed  thereon,  waa  duly  filed  in 
tbe  office  of  the  clerk  of  said  county  of  Olad- 
wln on  the  12th  day  of  February,  1904.  Tbe 
conrt  further  finds  that  said  tax  deed  issued 
to  said  complainant  was  dated  the  26tb  day 
of  July,  1908,  and  recited  that  said  complain- 
ant applied  to  purchase  said  land  on  tbe  80th 
day  of  April,  A.  D.  1903,  tbe  consideration 
in  aald  deed  being  |21.90.  The  court  further 
tbat  sabeequent  to  tbe  application  of 


said  complainant  to  tbe  Auditor  General  for 
tbe  purchase  of  said  land  for  said  taxes,  and 
subsequent  to  tbe  date  of  said  tax  deed,  tbe 
Auditor  General  of  tbe  state  of  Michigan  er- 
roneously issued  a  second  deed  for  tbe  same 
land  upon  sale  for  the  same  year's  taxes,  to 
the  Flint  Land  Company,  Limited,  of  Flint, 
Mich.  That  said  Flint  Land  Company,  Limit- 
ed, also  caused  to  be  served  upon  said  de- 
fendant under  its  said  tax  deed,  a  notice  pro- 
vided for  by  Act  No.  22^,  p.  294  of  the  Laws 
of  1897  as  amended,  and  that  said  defendant, 
having  In  his  possession  tbe  tax  notices  so 
served  on  behalf  of  said  complainant  and 
the  said  Flint  Land  Company,  Limited,  with- 
out Inquiry  or  investigation,  subsequently, 
about  the  month  of  April,  1904,  mailed  the 
tax  notice  served  on  blm  aa  behalf  of  tbe 
Flint  Land  Company,  Limited,  to  tbe  register 
In  chancery  of  tbe  county  of  Gladwin,  stat- 
ing tbat  he  desired  to  redeem  the  land  men- 
tioned In  said  notice  and  that,  pursuant  to 
such  direction,  the  county  clerk  procured  from 
the  said  Flint  Land  Company,  Limited,  a 
reconveyance  of  said  land  to  said  defendant 
and  paid  tbe  money  so  deposited  with  him  to 
the  said  Flint  Land  Company,  Limited,  send- 
ing the  tax  deed  and  reconveyance  obtained 
from  said  Flint  Land  Company,  Limited,  to 
said  defendant  And  tbe  court  further  finda 
tbat  said  complainant  has  acted  In  good  faitb 
and  In  strict  compliance  wltb  tbe  provisions 
of  law,  and  was  fully  Justified  In  filing  his 
bill  of  complaint  herein  to  quiet  the  title  to 
said  land  and  remove  the  cloud  thereform. 
The  court  further  finds  tbat  said  defendant 
was  misled  by  tbe  circumstances  as  above  set 
forth  and  is  now  entitled  to  redeem  from  tbe 
said  complainant's  purchase  as  herein  stated." 
Additional  undisputed  facts  are,  that  the 
notice  to  defendant  from  tbe  Flint  Land  Com- 
pany, Limited,  was  served  October  17,  1903, 
and  proof  of  service  filed  October  22,  1903; 
notice  to  defendant  from  complainant  was 
served  October  81, 1903.  Tbe  notice  from  the 
Flint  Land  Company  called  for  a  small  sum 
in  excess  of  that  stated  In  tbe  notice  from 
complainant  A  decree  was  entered  permit- 
ting defendant  to  redeem  upon  payment  of  tbe 
tax,  the  statutory  penalty  and  coete,  Interest 
thereon  and  tbe  costo  of  suit,  and  requiring 
complainant  to  quitclaim  to  defendant  De- 
fendant has  performed  the  decree.  Complain- 
ant has  appealed  from  the  decree,  and  in  this 
court  presents  and  argues  as  ground  for  re- 
versal thereof  the  following  propositions: 
"First  If  the  defendant  relies  on  the  equi- 
ties of  his  case  for  anything  beyond  a  de- 
fense, and  seeks  affirmative  relief,  he  must  file 
a  cross-bill.  An  answer  alone  will  not  be 
sufficient.  Second.  The  complainant  claimed, 
and  the  circuit  Judge  in  bis  decree  found,  that 
tbe  defendant  had  not  done  that  which  was 
necessary  to  prevent  a  forfeiture  of  bis  right 
to  obtain  a  reconveyance  of  the  land  and  a 
court  of  equity  has  no  power  to  set  aside  a 
statutory  forfeiture.  Third.  In  a  very  recent 
decision  of  this  court  roidered  April  8,  1906, 
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Bateson  t.  Cl^  of  Detroit  (Mich.)  106  N.  W. 
1104,  tlie  court  held  that  where  a  person  had 
made  a  voluntary  payment  of  taxes  upon  the 
wrong  description  be  could  not  recover  It 
hack,  laying  down  the  rule  as  follows :  'The 
rule  that  a  tax  voluntarily  paid  cannot  be 
recovered  back,  and  that  the  taxpayer  cannot 
aver  a  mistake  of  fact  which  results  from 
his  own  neglect  to  consult  the  record,  Is  too 
well  settled  to  require  extended  citation  of 
authorities.'  Fourth.  The  defendant's  failure 
to  efFect  a  redemption  of  the  land  resulted 
from  his  own  negligence  and  inattention  and 
the  role  Is  stated  in  Cooley  on  Taxation  (3rd 
Ed.)  vol.  2,  pp.  1048, 1049,  as  follows :  'An  at- 
tempt to  redeem  which  falls  by  reason  of  a 
mutual  mistake  on  the  part  of  the  owner 
nnd  officer,  and  where  It  Is  doubtful  whether 
the  officer  was  at  all  at  fault,  presents  no 
other  grounds  of  equity  than  would  exist  In 
any  case  where,  through  Inadvertence  or  mis- 
apprehension, the  party  has  failed  to  assert 
his  rights  in  due  season,  and  he  will  be  left 
by  the  law  where  his  own  negligence  or  in- 
attention has  placed  him.'  Fifth.  The  de- 
fendant has  been  guilty  of  gross  laches  in 
falling  to  redeem  for  a  period  of  more  than 
one  year  after  he  was  Informed  by  the  Andlt- 
or  General  of  the  error  In  issuing  the  tax 
deed  to  the  Flint  Land  Company." 

Argued  before  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Brown  &  Farley,  for  appellant  Campbell 
&  Foster,  for  appellee. 

OSTRANDER,  J.  (after  stating  the  facts). 
That  the  court  had  Jurisdiction,  upon  the 
pleadings,  to  make  the  decree  cannot  be  doubt- 
ed. It  is  true,  defendant  did  not  ask  for 
aiflrmatlve  relief.  But  the  court  was  not  re- 
quired to  grant  the  precise  relief  prayed  for 
by  complainant  with  the  alternative  of  grant- 
ing no  relief.  Complainant  Is  not  denied  all 
relief.  In  any  event,  for  reasons  hereinafter 
given,  we  find  that  the  land  was  relieved  of 
the  tax. 

To  the  other  contentions  stated,  a  single 
answer  may  be  made,  which  Is  that  the  de- 
cree of  the  court  below  cannot  be  treated 
as  relieving  against  a  statutory  forfeiture. 
Complainant's  rights  are  all  based  upon  the 
provisions  of  a  revenue  statute,  the  general 
and  principal  purpose  of  which  is  to  secure, 
by  forced  contributions,  the  funds  required 
for  government.  It  is  a  part  of  the  law  that 
If  the  contrlbutlona  asked  for  are  not  paid, 
the  property  of  the  citizen  may  be  sold  for 
their  collection.  The  conveyance  of  real  es- 
tate so  sold,  made  by  the  Auditor  General, 
may  be  made  ineffective  in  the  hands  of  the 
purchaser  upon  payment  of  the  amount  of  the 
taxes  and  a  penalty.  Such  payment,  after 
statutory  notice  has  been  given,  may  be  made 
to  the  register  In  chancery  of  the  county  In 
which  the  land  lies.  By  such  payment  "the 
tax  title  shall  become  void  and  of  no  effect 
against  the  land  redeemed."     Section   141, 


Tax  Law,  Act  236,  p.  388,  Laws  1903.  It  la 
the  act  of  payment,  in  proper  season,  of  a 
proper  amount,  to  a  designated  ofDcer,  wUch 
operates  to  discharge  the  land. 

A  court  of  equity  may  always  inquire 
whether  or  not  a  forfeiture  has  occurred  and 
declare  the  fact  Thereafter,  In  the  par- 
ticular case.  It  proceeds  according  as  the 
fact  Is  found.  In  the  case  at  bar,  complain- 
ant asserts  that  he  owns  the  land  and  seeks 
a  Judicial  declaration  to  that  effect,  which 
involves  the  finding  that  the  defendant  did 
not,  in  due  season,  pay  to  the  proper  officer  a 
sufficient  sum  of  money.  The  fact  is,  com- 
plainant's case  is  not  rested  upon  nonpay- 
ment of  a  proper  sum  by  defendant  but  upon 
the  fact  that  the  payment  did  not  reach  him. 
For  this  result  it  may  be  admitted  that  de- 
fendant was  in  some  measure  responsible,  not 
because  he  directed  the  money  to  be  paid  over 
to  any  person,  but  because  by  forwarding  the 
notices  received  from  the  Flint  Land  Company 
and  not  also  the  one  received  from  complain- 
ant, he  may  have  induced  the  officer  to  deal 
entirely  with  the  Flint  Land  Company.  There 
was,  however,  but  one  tax  and  but  one  proper 
claimant  to  satisfy.  It  was  after  the  money 
had  been  paid  by  defendant  and  more  than 
six  months  after  the  complainant's  notice 
was  served  that  defendant  learned,  certainly, 
that  a  mistake  had  been  made  by  the  Audit- 
or General  and  two  deeds  issued  for  the  some 
tax.  The  ruling  must  be  that  the  land  was 
redeemed.  As  has  been  stated,  defendant  has 
performed  the  decree. 

It  is  therefore  affirmed,  with  costs  of  the 
appeal  to  defendant 


WILLIAMS  V.  MEAGHER  et  al. 

(Supreme  C!ourt  of  Michigan.    Oct   1,   1906.) 

Saies— AccBPTANOB— What  CoNSTrroTES. 

Where  defendant,  after  purchasing  tools, 
was  not  satisfied  with  them,  and  agreed  with 
plaintiff,  who  sold  them  to  defendant's  vendor, 
to  trade  them  for  another  set  thoagh  prior  to 
the  shipment  of  the  tools  to  plamtiff,  defend- 
ant had  not  accepted  them  as  a  compliance  with 
the  contract  of  sale,  with  defendant's  vendor, 
the  shipment  was  an  acceptance  vesting  title  in 
defendant 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Sales,  §  454.] 

Error  to  Circuit  Court,  Huron  (bounty; 
Watson  Beach,  Judge. 

Action  by  Roger  B.  Williams  against 
Edward  Meagher,  Jr.,  and  another.  Judg- 
ment In  favor  of  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Argued  before  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

James  H.  Hall  (W.  V.  Atkinson,  of  coun- 
sel), for  appellant  Bope  ft  MoNabb,  for  ap- 
pelleea 

BLAIR,  3.  This  cause  was  tried  before 
the  court  without  a  Jury.    The  circuit  judge 
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made  the  followliig  flndlngs:  "(1)  Sometime 
In  1802  defendant  booght  of  one  Dnffleld  a 
well  drilling  machine  and  set  of  tools  for 
which  they  paid  Duffleld  In  fnll.  (2)  The 
tools  received  with  the  machine  were  not 
satisfactory,  and  Dnffleld  undertook  to  re- 
place them  and  did  with  another  set  pur- 
chased of  plaintiff  from  whom  Duffleld  had 
purchased  the  machine  and  first  set  of  tools. 
(3)  The  second  set  of  tools  were  not  the  kind 
wanted,  and  correspondence  was  had  between 
defendants  and  plaintiffs,  and  the  second  set 
of  tools  were  returned,  and  a  third  set  ship- 
ped to  Meagher  Bros.  From  the  testi- 
mony it  appears  that  the  first  set  of  tools 
were  sold  by  plaintiff  to  Duffleld  as  also 
the  second  set  Meagher  Bros,  understood 
that  they  were  receiving  tools  the  third  time 
In  exchange  for  second  lot  of  tools  which 
they  proposed  to  return  and  did  return  and 
Williams  Bros,  must  have  so  understood  the 
<x>rreBpondence.  The  second  set  were  credit- 
ed to  Duffleld  but  were  received  from  Meagh- 
er Bros.  Conclusions  of  Law:  The  title  of 
first  set  of  tools  passed  from  Williams  Bros. 
to  Duffleld  and  from  Duffleld  to  Meagher 
Bros,  as  also  the  title  of  the  second  set. 
When  second  set  were  returned  Williams 
Bros,  could  not  by  crediting  the  same  to  Duf- 
fleld change  Meagher  Bros,  ownership  and  if 
anything  is  due  upon  the  last  transaction  It  Is 
the  difference  in  price  to  Meagher  Bros." 
Plaintiff's  counsel  proposed  amendments  to 
the  findings  which  were  not  allowed.  The 
assignments  of  error  are:  "(1)  The  court 
erred  In  finding  that  the  first  and  second  set 
of  tools  became  the  property  of  the  defend- 
ants. (2)  The  court  erred  In  finding  that 
the  third  set  of  tools  was  sent  in  exchange 
for  the  first  and  second  sets.  (3)  The  court 
erred  in  finding  that  the  plaintiff  must  have 
•o  understood  the  correspondence.  (4)  The 
court  erred  in  his  finding  of  law  that  the 
plaintiff  could  not  recover.  (6)  The  court 
erred  in  his  refusal  to  amend  the  findings 
of  fact  as  proposed  by  plaintiff's  attorney." 
Plaintiff's  counsel  contend  in  their  brief  that 
there  is  no  testimony  in  the  record  to  justify 
the  court's  findings  of  fact  that  title  to  the 
two  sets  of  tools  passed  to  defendants  or  that 
there  was  an  agreement  to  trade  the  second 
set  for  the  third.  There  was  abundant  evi- 
dence to  support  the  court's  finding  that  the 
second  set  of  tools  was  shipped  to  plaintiff 
by  defendants  upon  the  mutual  understand- 
ing that  they  were  to  be  exchanged  for  the 
third  set  Although  prior  to  the  shipment 
of  the  tools  defendants  had  not  accepted  the 
tools  as  in  compliance  with  Duffleld's  con- 
tract with  them,  the  act  of  shipping  them  to 
plaintiff  constituted  an  acceptance,  and  vest- 
ed the  title  in  them  so  that  when  received  by 
the  plaintiff  they  were  not  the  priqterty  of 
Duffleld. 
Tlie  Judgment  is  affirmed. 


DEES  V.  BOARD  OF  EDUCATION  OF 

CITY  OF  DETROIT. 

(Supreme  Conrt  of  Michigan.     Oct  1,  1606.) 

1.  Schools  and  Scnoor  Distbicts  —  Cow- 
tracts  WITH  TXAOHSBS— TeBMIRATIOII. 

Where  a  contract  between  a  school  dis- 
trict and  a  teacher  provided  that  she  mi^ht  be 
dismissed  at  any  tune  on  SO  days'  notice,  a 
notice  was  effective,  although  given  before  the 
commencement  of  the  service. 

2.  Sami. 

A  provision  in  a  contract  between  a  school 
district  and  a  teacher,  authorizing  the  teacher's 
dismissal  at  any  time  on  30  days'  notice,  was 
not  beyond  the  power  of  the  district 

[Ed.  Note. — For  cases  In  point,  see  vol.  43, 
Cent  Dig.  Schools  and  School  Districts,  |  S03.J 

Error  to  Circuit  Court,  Wayne  County; 
Flavlus  L.  Brooke,  Judge. 

Action  by  Joan  Dees  against  the  board  of 
education  of  the  city  of  Detroit  Judgment 
in  favor  of  defendant  and  plaintiff  brings  er- 
ror.   Affirmed. 

Argued  before  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Wesley  L.  Nntten,  for  appellant  P.  J. 
M.  Hally  (Timothy  £.  Tarsuey,  of  counsel), 
for  appellee. 

BLAIR,  J.  Plaintiff  was  appointed  by  de- 
fendant In  June,  1903,  a  teacher  in  the  public 
schools  and  a  contract  tendered  her,  contain- 
ing, among  other  provisions,  the  following: 
"The  conditions  of  this  appointment  are  that 
you  are  subject  to  assignment  or  transfer  at 
the  discretion  of  the  board ;  to  dismissal  up- 
on SO  days'  notice ;  or  at  any  time  for  willful 
violation  of  any  rule  of  the  board,  or  for 
misconduct  or  inc«nnpetency ;  •  •  •  that 
you  will  at  least  give  one  month's  notice  to 
the  superintendent  of  intended  resignation 
and  that  you  know  of  no  reason  why  yon 
win  not  serve  to  the  end  of  the  term."  Plain- 
tiff accepted  the  appointment  in  writing,  as 
follows :  "I  acc^t  the  appointment  of  teach- 
er In  the  public  schools  of  Detroit  tendered 
me  in  your  notice  dated  June  15,  1903,  at  the 
salary  named  and  agree  to  the  conditions  pre- 
scribed therein."  Prior  to  the  commencement^ 
of  her  term  of  service,  defendant  notified  plain- 
tiff of  her  dismissal,  and  paid  her  one  month's 
salary.  Plaintiff  refused  to  accept  her  dis- 
missal, tendered  performance  of  the  services 
contracted  for,  and  notified  defendant  that 
she  should  Insist  upon  her  salary  for  the  year. 
This  action  was  brought  to  recover  such  sal- 
ary. There  being  no  disputed  facts,  the  Jury 
which  heard  the  evidence  was  discharged  by 
consent  and  the  determination  of  the  case 
left  to  the  circuit  Judge,  who  found  for  the 
defendant  and  entered  Judgment  of  no  cause 
of  action.  To  reverse  this  judgment  plaintiff 
brings  the  cause  to  this  court  by  writ  of 
error.  The  contract  is  plain  and  unambigu- 
ous, and  clearly  gave  the  right  to  discharge 
the  plaintiff,  if  the  provision  as  to  dismissal 
upon  80  days'  notice  was  within  the  legal 
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powers  of  the  board.  The  fact  that  the  notice 
of  dlsmJaaal  was  given  before  the  commence- 
ment of  the  service  was  unimportant  Derry 
V.  Board  of  Education,  102  Mich.  631.  61  N. 
W.  61.  A  different  question  would  arise  if 
it  were  sought  to  determine  the  contract  on 
the  ground  of  the  teacher's  Incompetency  be- 
fore the  beginning  of  the  term.  Plaintiff  in- 
sists, however,  "that  the  30-day  clause  in 
question  is  against  public  policy  and  void." 
As  this  point  was  not  made  In  Derry  v.  Board 
of  Education,  supra,  nor  considered  by  the 
court,  we  must  regard  It  as  open.  Counsel 
cite  In  support  of  ttils  contention :  Thompson 
V.  Glbbs,  97  Temu  489,  37  S.  W.  277,  84  L. 
B.  A.  54&  That  case,  Iltce  Carver  v.  School 
District.  118  Mich.  629,  71  N.  W.  859,  was 
decided  upon  a  construction  of  statutory  pro- 
visions. The  Tennessee  statute,  after  giving 
the  school  directors  power  to  employ  teachers, 
authorized  them  "to  dismiss  them  for  incom- 
petence, improper  conduct,  or  inattention." 
It  was,  therefore,  held  that:  ''Tills  right  of 
dismissal  is,  however,  limited  to  the  causes 
of  removal  specified  in  the  statute."  The  pro- 
visions of  the  statute  under  consideration  in 
Carver  v.  School  District,  supra,  do  not  gov- 
ern the  case  now  before  us.  As  said  by  tliis 
court  in  Coffin  v.  Board  of  Education,  114 
Mich.  342,  72  N.  W.  166:  "The  contract  of 
employment  was  not  like  the  one  in  Carvw 
V.  School  District,  118  Mich.  624,  71  N.  W. 
869.  There  the  statute  prescribed  what  tlie 
contract  should  contain."  In  the  Instant 
case,  the  Detroit  charter  confers  extensive 
powers  upon  the  school  board:  "Said  board 
shall  also  have  the  authority  to  make  by-laws 
and  ordinances  relative  to  the  making  of  all 
necessary  reports  and  transmitting  the  same 
to  the  proper  officers,  as  designated  by  law, 
■o  tliat  said  city  may  I>e  entitled  to  Its  pro- 
portion of  the  primary  school  fund;  relative 
to  the  visitation  of  tKihools;  relative  to  the 
length  of  time  schools  will  be  kept,  which 
shall  not  be  less  than  three  months  in  each 
year ;  relative  to  the  employment  and  examin- 
ation of  teachers,  tlielr  powers  and  duties; 
relative  to  the  regulation  of  schools  and  the 
,  bo(ric8  to  be  used  therein ;  relative  to  anything 
whatever  that  may  advance  the  Interests  of 
education,  the  good  government  and  prosperi- 
ty of  the  free  schools  in  said  city  and  the  wel- 
fare of  the  public  concerning  the  same."  The 
regulations  wlilch  the  Legislature  has  itself 
seen  fit  to  prescrlt>e  for  schools  generally  it 
has  authorized  the  board  of  education  of  De- 
troit to  determine  for  the  schools  of  Detroit, 
and  we  think  the  provision  In  question  was 
within  the  authority  granted.  Weatherly  v. 
Mayor,  etc  (Tenn.)  48  S.  W.  136. 
The  Judgment  is  affirmed. 


MONTOOMBRT,  J.  I  think  It  not 
tial  to  a  decision  to  determine  whether  the 
■chool  board  may  under  the  general  statute 
locorporate  grounds  for  terminating  the 
teacti^s  contract  in  addition  to  those  pre- 
scribed by  statute,  and  prefer  to  express  no 


opinion  iQ)on  that  question.    I  concur  in  the 
conclusion  reached  by  Mr.  Jnsttoe  BLAIR. 

OSTRANDER,  J.  I  concur  in  affirming  the 
Judgment  of  the  court  below.  I  agree  with 
Mr.  Justice  BLAIR  In  the  conclusion  that  the 
powers  of  the  defendant  board  of  education 
are  sufficientiy  broad  to  support  the  contract 
in  question.  It  is  the  import  of  the  opinion, 
however,  emphasized,  it  seems  to  me,  by  the 
omission  to  refer  in  any  way  to  the  opinion 
of  this  court  in  Kingston  v.  School  District 
No.  6,  140  Mich.  603,  104  N.  W.  28,  that  the 
contract  can  be  sustained  only  tiecause  ttie 
powers  of  the  defendant  board  of  education 
are  greater  than  those  of  the  ordinary  dis- 
trict board.  In  other  irords,  the  effect  of  the 
opinion  is  tliat  it  is  not  competoit  in  ordi- 
nary cases  for  the  school  district  and  the 
teacher  to  agree  in  writing  that  the  contract 
of  employment  may  be  terminated  upon  80 
days'  notice  given  by  either.  So  far  as  the 
contracts  are  concerned,  the  only  differences 
between  the  one  here  Involved  and  the  one 
in  Coffin  V.  Board  of  Education,  114  Mich. 
342.  72  N.  W.  156,  are  the  provisions  precise- 
ly in  question  here,  viz. :  "to  dismissal  upon 
SO  days'  notice"  and  "you  will  at  least  give 
one  month's  notice  to  the  superintendent  of 
Intended  resignation,"  provisions  which  did 
not  appear  in  the  contract  In  that  case  and 
are  in  the  contract  in  the  case  at  bar.  It  la 
said  in  the  brief  of  counsel  for  defendant  that 
the  experience  of  the  defendant  board  in  the 
Coffin  Case  led  to  the  adoption  of  the  form  of 
contract  wlilch  is  questioned  in  the  present 
case.  I  know  of  no  decision  of  this  court  in 
which  the  rule  is  laid  down  that  the  ordinary 
school  district,  and  the  teacher  may  not  con- 
tract to  terminate  the  contract  upon  notice. 

HOOKER  and  MOORS,  JJ.,  concurred  with 
OSTRANDER,  J. 


SHEON  T.   KERR-MURRAT   MFG.  CO. 
(Supreme  Court  of  Michigan.    Oct   1,  1906.) 

1.  Mastbb  ahd  Sebvant— Ihjtjbies  to  Skbv- 

ANT— DANOKBOUS  PI.ACB— ASSUITED  RiBK. 

Where  the  place  where  plaintiff  was  re- 
quired to  work  required  care  to  prevent  falling, 
he  assumed  the  risk  of  Injury  from  that  caase. 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  551-567.] 

2.  Sauk— Neolioenct— BviDENCK. 

Plaintiff  an  iron  worker  of  several  years' 
experience  and  about  19  years  of  age,  was  em- 
ployed to  construct  an  iron  pipe  railing  around 
a  gas  tank  some  distance  from  the  ground. 
While  he  was  screwing  a  coupling  in  place  he 
fell  to  the  ground  and  was  injured.  There  was 
no  evidence  that  the  coupling  furnished  was  de- 
tective, ffeld  insufficient  to  establish  negli- 
gence «n  the  part  of  defendant 

Error  to  Circuit  Court,  Muskegon  County; 
Clyde  C.  Chittenden,  Jndg& 

Action  by  William  J.  Sbeon.  by  his  next 
friend  Charles  J.  Sheon,  against  the  Kerr- 
Murray  Manufacturing  Company.     From  a 
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Judgment   in  favor   of   defendant,   plaintiff 
brings  error.    Affirmed. 

Tbe  defendant  waa  engaged  under  a  con^ 
tract  In  erecting  for  the  Muakegon  Traction 
ft  Lighting  Company  a  large  gas  tank,  con- 
futing of  three  cylinders.  The  lower  cylin- 
der was  stationary,  set  In  a  concrete  founda- 
tion, waa  about  33  feet  high  and  60  feet  in 
diameter.  The  other  two  cylinders  moved  in- 
side tbe  lower  one.  Nine  iron  columns  stood 
at  equal  distances  around  the  tank  to  support 
the  inner  cylinders  when  elevated.  At  the 
top  of  the  lower  cylinder  was  a  boiler  plate 
flat  iron  ring  or  circular  walk,  18  inches  wide, 
bolted  to  the  cylinder.  This  wad  intended  for 
a  walk  for  persons  to  examine  the  tank.  To 
support  the  outer  part  of  this  walk  Iron  stan- 
chions were  bolted  to  the  tank  and  columns, 
some  3  or  4  feet  below  the  walk.  Through  the 
tops  of  these  stanchions  were  boles  to  pass 
pieces  of  pipe  which,  when  connected,  would 
make  a  railing  or  guard  for  tbe  walk.  This 
railing  was  made  of  gas  pipe.  Screw  threads 
were  cut  on  the  ends  of  the  pipe.  CJoupilngs 
about  an  Inch  and  a  balf  long  were  used  to 
connect  and  secure  tbe  pipe  In  position.  The 
coupling  was  screwed  over  tbe  end  of  the 
one  pipe  when  put  in  position,  tbe  end  of 
tbe  next  pipe  was  then  placed  in  connection 
with  it,  and  the  coupling  screwed  back  so 
as  to  secure  the  two.  Plaintiff  had  been  at 
work  for  some  months  for  the  defendant, 
and  waa  directed  to  construct  this  rail- 
ing. Gas  pipes  were  furnished  bent  to  con- 
form to  tbe  curve  of  the  tank.  Another  em- 
ploys was  assisting  the  plaintiff.  The  railing 
was  nearly  completed,  when  they  ran  out  of 
couplings.  Plaintiff  informed  defendant's 
servant,  Mr.  Lynch,  in  charge  of  the  work, 
of  that  fact,  and  received  Instruction  to  go 
to  the  defendant's  toolhouse  and  get  some 
couplings.  There  were  couplings  of  various 
sizes.  Plaintiff  selected  four  of  the  proper 
•tse,  and  testified  that  be  showed  them  to 
Mr.  Lynch,  and  asked  him  If  they  would  do. 
Mr.  Lynch  took  up  one,  looked  at  It  and  re- 
plied: "Yes,  they  are  all  right.  Put  them 
on."  Plaintiff  then  proceeded  with  tbe  work, 
had  placed  the  end  of  the  next  pipe  to  the 
end  of  tbe  one  already  In  place,  and  with 
his  wrench,  was  screwing  back  the  coupling 
over  the  two ;  had  the  coupling  nearly  In  place, 
lacking  two  or  three  threads,  when  he  fell  to 
the  ground,  and  was  Injured.  He  testified 
that  be  bad  to  pull  the  end  of  tbe  pipe  Into 
place,  and  that  the  tendency  was  to  pull  bim 
off  the  walk  on  which  he  stood.  The  negli- 
gence charged  is  the  furnishing  of  defective 
couplings.  When  the  plaintiff  had  rested  his 
case  the  court  directed  a  verdict  for  the 
defendant  on  the  ground  that  no  negligence 
bad  been  shown. 

Argued  before  GRANT,  P.  J.,  and  BLAIR, 
MONTGOMHRY,  OSTR  ANDBR,  and  MOORE, 
33. 

James  B.  SolUvan  (W.  J.  Turner,  of  coun- 
sel), for  appellant  Nims,  Hoyt,  Erwln,  Sea- 
aions  A  Tanderwerp,  for  appellee. 


GRANT,  J.  (after  stating  the  facts). 
Plaintiff  was  19  years  and  7  months  old,  and 
had  liad  several  years  of  experience  in  iron 
working,  including  the  turning  and  making  of 
threads.  The  place  where  he  was  at  work 
required  care  to  prevent  falling.  That  risk 
he  assumed.  The  work  itself  was  not  dllB- 
cult,  and  required  no  great  skill.  Aside  from 
tbe  mere  fact  of  the  accident  there  is  no  tes- 
timony tending  to  show  a  defective  coupling, 
except  that  of  plaintiff,  that  the  couplings 
looked  old.  Plaintiff  and  his  witnesses  all 
testified  that  age  does  not  spoil  couplings. 
It  was  plalntlfrB  duty  to  examine  these  coup- 
lings. He  waa  required  to  oil  the  threads, 
and  did  ao.  He  was  competent  to  select  tbe 
proper  couplings.  There  was  no  necessity  for 
bis  aaking  Mr.  Lynch  If  they  were  all  right 
Whether  he  used  the  one  Mr.  Lynch  picked 
out  of  his  band  and  looked  at  the  record 
does  not  show.  One  of  plalntifTs  witnesses, 
a  steam  and  pipe  fitter,  testified  that  "old 
couplings  are  often  aa  good  as  when  they  were 
first  need.  They  are  used  over  and  over  again 
dozens  of  times."  One  witness  testified  tbat 
these  couplings  "sometimes  become  to  be  not 
all  right"  and  gave  several  reasons  why,  viz. : 
Cross-threading,  stretching  and  expanding, 
kinking,  and  becoming  stripped.  There  is  no 
evidence  that  the  coupling  In  question  was 
defective  In  either  of  these  particulars.  If 
it  had  been,  certainly  the  plaintiff  should 
have  detected  It,  and  refused  to  use  It  That 
this  coupling  fitted  seems  eatablished  beyond 
question.  Plaintiff  had  screwed  the  coupling 
on  to  tbe  railing  pipe  or  guard  full  length, 
bad  placed  tbe  end  of  tbe  other  pipe  In  prop- 
er position,  and  had  screwed  the  coupling  to 
within  two  or  three  threads  of  Its  final  posi- 
tion. While  be  was  doing  this,  nothing  de- 
veloped to  Indicate  any  defect  in  the  coup- 
ling. We  might  speculate  as  to  how  this  ac- 
cident happened,  but  tbat  is  not  the  province 
of  either  the  court  or  tbe  Jury.  Speculation 
and  guesses  cannot  form  the  basis  for  ver- 
dicts. Fuller  V.  Ann  Arbor  R.  Co.  (Mich.) 
104  N.  W.  414.  Tbe  court  said,  in  directing 
the  verdict:  "There  is  no  testimony  tbat  this 
individual  coupling  was  defective.  It  would 
be,  I  think,  a  violent  presumption  to  presume 
that  it  was,  because  tbe  boy  testifies  on  tbe 
witness  stand  that  he  used  his  wrench  in 
screwing  the  coupling  on  to  the  piece  of  pipe 
that  was  already  In  place.  This  would  indi- 
cate that  the  thread  was  In  working  order 
and  that  be  bad  to  use  not  only  his  hands,  but 
a  wrench  in  order  to  screw  tbe  coupling  on  to 
the  pipe  tbat  was  already  in  place.  It  would 
be  far  more  reasonable  to  suppose  tbat  the 
thread  of  tbe  piece  of  pipe  which  was  finally 
adjusted  to  this  coupling,  was  made  of  a  simi- 
lar die,  and  therefore  did  not  fit  into  the 
coupling,  than  tbat  tbe  coupling  was  defect- 
ive." The  court  correctly  directed  a  verdict 
for  tbe  defendant 

Judgment  affirmed. 

BLAIB  and  MONTGOMERY,  JJ..  con- 
cnrred. 
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OSTRANDER,  3,  (concurring).  I  tblnk 
tbere  was  evidence  from  whlcb  the  Jary 
mlgbt  properly  haye  determined  that  the 
coupling  was  defective— that  it  had  expand- 
ed or  that  the  threads  In  the  coupling  or  on 
the  pipe  were  worn,  and  that  when  turned 
to  position  the  threads  did  not  hold  when  sub- 
jected to  the  strain.  This  fact,  If  it  was  a 
fact,  could  have  been  learned,  perhaps,  only 
from  a  trial  with  the  pipes  in  position  or 
from  the  ease  with  which  the  first  connec- 
tion .was  madfc  I  think  it  is  clear,  how- 
ever, that  there  was  no  one  so  well  situated 
as  was  plaintiff  to  discover  the  fact  If  it 
existed  and  that  ordinary  care  on  bis  part 
would  necessarily  have  discovered  the  situa- 
tion, and  afforded  him  protection  from  danger. 


MOORE, 
DER,  J. 


J.,    concurred    with    OSTRAN- 


MORNINO   TELEGRAPH   PUB.   00.   v.   8. 

B.    HUTCHINSON    C!0.   et   al. 
(Supreme  Court  of   Michigan.    Oct   1,   1906.) 

BaKKBOTTOT  —  FkOXBAX    Ck>UBI8  —  Jtjbisdio- 
TioN — CJuarrooT  o»  Pbopkett. 

Where,  at  the  time  a  subpoena  in  banlcmpt- 
cy  proceedings  was  served,  certain  property  in 
controversy  was  not  in  the  possession  of  the 
iMinkrupt,  bot  was  in  the  hands  of  a  trustee  for 
the  benefit  of  creditors,  against  whom,  by  rea- 
son of  such  conveyance,  the  bankrupt  bad  no 
right  of  possession,  the  bankruptcy  proceedings 
did  not  confer  on  the  federal  court  exclusive 
jurisdiction  of  such  property,  so  as  to  preclude 
an  adverse  claimant  from  maintaining  replevin 
therefor  in  the  state  court. 

(Certiorari  to  Circuit  Court,  Wayne  Coun- 
ty;  Henry  A.  Mandell.  Judge. 

Action  by  the  Morning  Telegraph  Publlsli- 
Ing  Company  against  the  S.  B.  Hntchlns(« 
(Company  and  another.  From  an  order  in 
favor  of  plaintiff,  one  Adolphus  EHxel,  trustee 
In  bankruptcy  of  the  said  Hutchinsoh  Com- 
pany, brings  certiorari.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  OSTRANDER,  HOOKER,  and 
MOORE,  JJ. 

Bernard  B.  Selling,  for  petitioner.  Miller, 
Smith,  Alexander  &  Paddock,  for  respond- 
ent 

HOOKER,  J.  The  plaintiff  brought  replev- 
in for  some  type-setting  machines  against 
the  S.  B.  Hatchinson  (Company  and  John  B. 
Corliss,  trustee.  The  property  was  taken  un- 
der the  writ  and  delivered  to  the  plaintiff,  a 
proper  bond  having  been  given  by  him.  The 
aflldavlt  and  writ  were  dated  February  25, 
1905.  The  sheriff's  return  shows  a  service 
of  the  writ  on  February  25th,  and  delivery 
of  the  goods  to  the  plaintiff  on  March  2d. 
Declaration  was  filed  March  10th,  and  on 
some  day,  not  stated,  Corliss,  Licet  &  Joslyn 
entered  their  appearance  for  the  defendants, 
and  demanded  a  copy  of  the  declaration.  On 
November  2,  1905,  Adolphus  Fizel,  describing 
himself  as  trustee  of  the  estate  and  effects 


of  the  Hutchinson  (Company,  a  Michigan  cor- 
poratlMi,  bankrupt,  and  appearing  specially 
for  the  purpose,  moved  the  court  (1)  to  set 
aside  the  appearance  of  counsel  for  the  de- 
fendant as  unauttiorized  and  void;  (2)  to 
set  aside  the  service  of  the  writ  of  replevin, 
and  the  seizure  of  the  goods  described  as 
null  and  void;  (3)  that  the  action  be  dis- 
missed; (4)  that  the  plaintiff  deliver  to 
Flxel,  trustee  In  bankruptcy,  the  goods  and 
chattels  aforesaid,  and  (5)  If  the  goods  have 
been  disposed  of,  the  value  thereof.  No 
specific  ground  was  stated  In  the  motion. 
An  affidavit  was  filed  as  the  foundation  of 
the  motion.  It  allures  the  filing  of  a  petition 
In  banloruptcy  against  the  Hutctilnson  (Com- 
pany on  February  28d;  that  on  February 
21st  the  Hutchinson  Company  had  executed 
a  mortgage  to  Corliss,  trustee,  and  that  such 
was  an  act  of  bankruptcy ;  that  the  Hutchin- 
son Company  had  been  insolvent  for  many 
months,  and  that  on  February  25th  Paddock, 
a  member  of  the  firm  of  Miller,  Smith,  Alex- 
ander &  Paddock,  plaintiff's  counsel,  having 
In  charge  the  replevin  suit,  had  reason  to  be- 
lieve, and  actually  did  believe,  said  company 
to  be  then  insolvoit;  that  subpoena  In  the 
bankruptcy  case  was  served  on  the  Hutctiln- 
Bon  (Company  on  February  24th;  that  depon- 
ent was  appointed  receiver  in  tlie  bank- 
ruptcy proceedings  on  March  2d;  that  on 
idarch  10th  said  Hutchinson  (Company  was 
adjudicated  a  bankrupt,  and  that  hf  qualified 
as  such  trustee;  that  the  replevin  suit  was 
not  commenced  until  February  25th,  after 
the  service  of  the  subpoena  tai  the  bank- 
ruptcy case;  that  Corliss,  Leet  &  Josiyn 
Altered  a  general  appearance  for  the  Hutch- 
inson (Company  on  March  14th,  and  that  be, 
the  trustee,  never  authorized  It,  and  any 
authority  previous  to  his  appointment  had 
been  terminated  by  the  adjudication  in  bank- 
ruptcy; that  the  delay  In  filing  the  motion 
was  caused  by  the  delay  in  filing  the  sher- 
iff's return  in  the  replevin  case  which  was 
not  done  until  some  time  in  October,  1005. 
A  transcript  of  the  record  in  bankruptcy 
was  also  filed.  Upon  the  hearing  the  motion 
was  denied  and  proceedings  stayed  for  30 
days.  A  writ  of  certiorari  has  been  Issued 
at  the  instance  of  the  receiver. 

We  pass  all  questions  relating  to  the  right 
of  a  stranger  to  the  record,  who  has  obtained 
no  order  permitting  him  to  intervene,  to  in- 
terrupt the  proceedings  In  an  action,  by  re- 
moving it  to  this  court  on  an  Interlocutory 
application  to  dismiss,  and  assuming,  but 
not  deciding,  that  Act  No.  810,  p.  484  (Pub. 
Acts  1905)  authorizes  such  procedure  for  re- 
moval, we  proceed  to  a  consideration  of  the 
question  whether  the  cause  should  have  been 
dismissed  for  want  of  Jurisdiction,  as  that 
is  the  only  question  that  can  be  raised  on 
this  record,  if  the  act  applies.  Petitioner's 
motion  rests  on  the  claim  that  when  the  peti- 
tion in  bankruptcy  was  filed,  and  process  was 
served  upon  the  Hutchinson  (Company,  the 
federal  court  acquired  jorlsdictlon  of  the 
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bankrupt's  estate,  and  constructive  possession 
of  all  the  banltrupt's  property  In  Its  posses- 
sion, or  in  the  possession  of  its  agent  That 
this  property  was  in  the  possession  of  one 
or  the  other,  and  that  a  seizure  upon  a  writ 
of  replevin  Issued  later,  was  a  violation  of 
the  rule  that  property  In  the  custody  of  the 
law  Is  not  subject  to  seizure  on  judicial 
process.  Issued  from  another  court  It  ap- 
pears that  on  February  21st  Louis  Eatz,  a 
creditor,  caused  a  writ  of  attachment  to  be 
levied  on  certain  property  of  the  Hutchinson 
Company,  about  6  p.  m.  of  that  day,  and  it  is 
claimed  that  the  sheriff  maintained  his  pos- 
session throughout  February  21st,  22d,  and 
23d.  On  February  21st  the  Hutchinson  Com- 
pany made  a  mortgage  to  Corliss,  In  trust  for 
the  benefit  of  certain  of  its  creditors.  Corliss 
accepted  the  trust  on  the  same  day.  There 
is  testimony  tending  to  show  that  he  took 
possession  of  the  property  on  February  2lBt 
and  maintained  it  until  the  goods  were  re- 
plevined  on  the  writ  In  this  cause,  and  the 
referee  In  bankruptcy  seems  to  have  so 
found.  We  incline  to  the  opinion  that  the 
weight  of  authority  sustains  the  petitioner's 
claim,  that  Jurisdiction,  over  the  property  of 
the  bankrupt  in  his  possession,  attached  with 
the  service  of  process,  and  constructive  pos- 
session thereof  was  thereby  acquired  by  the 
federal  court  It  is  however,  unnecessary  to 
determine  this  question,  for  the  reason  that 
the  case  can  turn  upon  another. 

At  the  time  that  the  federal  court  process 
was  served  this  property  was  not  in  the 
possession  of  the  bankrupt  He  had  parted 
with  such  possession,  and  there  Is  testimony 
showing  it  to  have  been  in  the  hands  of 
Corliss,  not  in  the  capacity  of  agent  of  the 
Imnkmpt  but  as  a  representative  of  certain 
creditors,  under  a  conveyance  which  con- 
ferred snch  rights,  and  against  whom,  by  rea- 
SMt  of  such  conveyance,  the  banlcrupt  had  no 
right  of  possession.  Consequently  when  the 
petition  in  bankruptcy  was  Sled,  the  court 
did  not  acquire  constructive  possession,  lie- 
cause  it  could  not  acquire  possession  of  prop- 
erty held  and  claimed  adversely  by  third 
parties.  Such  party  was  entiUed  to  a  hear- 
ing before  he  could  be  deprived  of  his  pos- 
session. We  need  not  spend  time  in  a  discus- 
sion of  the  means  necessary  for  the  petitioner 
to  adopt  to  acquire  possession  of  such  prop- 
erty. If  be  claimed  the  adverse  holding  was 
fraudulent.  It  is  enough  that  by  reason  of 
the  situation  that  court  did  not  acquire  ac- 
tual or  constructive  possession,  through  the 
filing  of  the  petition  in  bankruptcy,  and  had 
not  done  so  up  to  the  time  the  plaintllT 
asserted  bis  claim,  by  commencing  the  replev- 
in suit  whereby  be  terminated  the  posses- 
sion of  Corliss,  and  established  bis  own, 
one -no  less  adverse  to  the  bankrupt  If  it 
be  said  that  Corliss  did  not  have  the  posses- 
sion, and  that  the  property  was  in  the  actual 
possession  of  the  sheriff,  holding  by  virtue 
of  a  levy  of  an  attachment  issued  from  a 
state  court,  the  case  ia  not  weaker,  for  It 
not  only  shows  that  It  was  held  adversely 


by  the  sheriff,  but  that  actual  possession  was 
In  the  court  issuing  the  attachment  and 
hence  could  not  be  in  the  federal  court,  and 
before  those  proceedings  were  terminated  the 
plaintiff  acquired  his  possession  through  a 
writ  issued  by  the  same  court. 

That  property  held  adversely  at  the  time 
the  petition  in  bankruptcy  is  filed  is  not 
the  subject  of  summary  appropriation  by  the 
district  court  and  that  such  a  holding  as  this 
Is  an  adverse  holding  are  rules  deducible 
from  the  following  cases:  In  re  Rockwood 
(D.  C.)  91  Fed.  368,  is  a  case  where  one  hold- 
ing under  a  chattel  mortgage  at  the  time 
that  the  petition  in  bankrupcy  was  filed  was 
held  to  be  an  adverse  claimant  and  the  prop- 
erty was  not  subject  to  seizure  upon  a  war- 
rant Issued  to  the  marshal.  It  was  said  that 
"section  69,  Act  July  1,  1898,  c.  641,  30  Stot 
665  [U.  S.  Comp.  St  1901,  p.  8450],  does  not 
confer  any  authority  on  the  court  to  arbi- 
trarily deprive  her  of  the  possession  of 
property  held  by  her  under  a  claim  of  titie." 
Again,  in  Re  Kelley  (D.  C.)  91  Fed.  604,  It 
was  said:  "It  [the  act]  cannot  be  so  extend- 
ed as  to  authorize  the  summary  seizure  of 
property  In  the  possession  of  a  third  person, 
not  a  party  to  the  proceedings,  who  claims 
title  thereto,  under  a  conveyance  from  the 
bankrupt  although  such  conveyance  is  al- 
iened to  be  an  Illegal  preference,  and  voidable 
under  the  act"  In  re  Bnntrock  Clothing 
Company  (D.  C.)  92  Fed.  886,  is  a  similar 
case.  There  personal  property  scheduled  as 
assets  passed  into  the  possession  of  creditors 
holding  mortgages  thereon,  before  the  com- 
mencement of  bankruptcy  proceedings,  and 
was  held  by  them.  It  was  held  that  they 
could  not  be  compelled  to  surrender  them 
to  the  trustee  on  his  petition,  in  a  summary 
proceeding.  In  the  court  of  bankruptcy;  cit- 
ing Yeatman  v.  Ins.,  96  U.  S.  764,  24  L.  Ed. 
689.  See,  also,  BoonvUe  Bank  v.  Blakey, 
107  Fed.  893,  47  C.  C.  A.  43;  Beach  v. 
Macon  Grocery  Co.,  116  Fed.  148,  68  C.  C. 
A.  468.  The  Circuit  Court  of  Appeals,  Fifth 
Circuit,  held  that  it  was  error  for  a  court  of 
bankruptcy  to  appoint  a  receiver  to  take  pos- 
session of  property,  and  to  make  a  summary 
order  for  the  sale  of  such  property,  without 
consent  of  the  adverse  claimant  in  actual 
possession.  See,  also.  In  re  Andre,  135  Fed. 
736,  68  C.  C.  A.  374.  In  the  case  of  Eyster 
v.  Gaff,  91  U.  S.  621,  23  L.  Ed.  403,  it  was 
said:  "The  opinion  seems  to  have  been  quite 
prevalent  in  many  quarters  at  one  time  that 
the  moment  a  man  Is  declared  bankrupt  the 
District  Court  which  has  so  adjudged  draws 
to  Itself  by  that  act  not  only  all  control 
of  the  bankrupt's  property  and  credits,  but 
that  no  one  can  litigate  with  the  assignee 
contested  rights  in  any  other  court  except 
in  so  far  as  the  Circuit  Courts  have  con- 
current Jurisdiction,  and  that  other  courts 
can  proceed  no  further  In  suits  of  which  they 
had  at  that  time  full  cognizance;  and  It 
was  a  prevalent  practice  to  bring  any  person 
who  contested  with  the  assignee  any  matter 
growing  out  of  disputed  rights  (jf  property  or 
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of  contracts  Into  tbe  bankrupt  court  by  the 
service  of  a  mle  to  show  cause,  and  to  dis- 
pose of  their  rights  In  a  Bommary  way.  This 
court  has  steadily  set  Its  face  against  this 
view.  The  debtor  of  a  bankrupt,  or  tbe  man 
who  contests  the  right  to  real  or  personal 
property  with  him,  loses  none  of  those  rights 
by  the  bankruptcy  of  his  adversary.  Tbe 
same  courts  remain  open  to  him  in  sucb 
contests,  and  the  statute  has  not  divested 
those  courts  of  Jurisdiction  In  such  actlcms. 
If  It  has  for  certain  classes  of  actions  con- 
ferred a  jurisdiction  for  the  benefit  of  tbe 
assignee  in  the  Circuit  and  District  Courts 
of  tbe  United  States,  It  Is  concurrent  with 
and  does  not  divest  that  of  tbe  state  courts." 
And  in  Bardes  v.  Hawarden  Bank,  178  U. 
S.  632,  20  Sup.  Ct  1000,  44  L.  Ed  1175,  it 
was  said:  "It  was  also  repeatedly  held  by 
this  court  that  the  right  of  an  assignee  in 
bankruptcy  to  assert  a  title  In  property  trans- 
ferred by  tbe  bankrupt  before  tbe  bankrupt- 
cy to  a  third  person,  who  now  claimed  it  ad- 
versely to  the  assignee,  could  only  be  en- 
forced by  a  plenary  suit,  at  law  or  in  equity, 
under  the  second  section  of  the  act  of  1867 ; 
and  not  by  summary  proceedings  under  the 
first  section  thereof,  notwithstanding  the' 
declaration  in  that  section  that  the  Jurisdic- 
tion in  bankruptcy  should  extend  'to  the  col- 
lection of  all  the  assets  of  the  bankrupt'  and 
'to  all  acts,  matters  and  things  to  be  ddne 
under  and  in  virtue  of  the  bankruptcy,'  un- 
til the  close  of  the  proceedings  in  bank- 
ruptcy." Again,  in  Louisville  Trust  Com- 
pany V.  Conlnger,  184  U.  S.  18,  22  Sup.  Ct 
29S,  46  li.  Ed.  413,  it  was  held  that  where  an 
assignee  asserted  adverse  claims  existing  at 
tbe  time  tbe  petition  was  filed  they  could  not 
be  disposed  of  on  summary  proceedings.  Tbe 
case  of  Mueller  v.  Nugent  184  U.  S.  1,  22 
Sup.  Ct  269,  46  L.  Ed.  406,  upon  which  coun- 
sel relies  as  supporting  his  claim,  is  not  at 
variance  with  this  rule,  if  we  understand  it 
aright  as  we  think  appears  from  a  review 
of  that  case  in  York  Mfg.  Co.  v.  Caasell  (May 
16,  1906)  26  Sup.  Ct.  482,  60  li.  Bd.  782.  See, 
also,  In  re  Wells  (D.  O.)  114  Fed.  222;  Ken- 
nedy V.  Pierce  Loan  Co.,  100  Mo.  App.  268,  73 
S.  W.  357;  In  re  Smith  (D.  O.)  8  Am.  Bankr. 
Rep.  500,  119  Fed.  1004.  If  correct  tai  these 
conclusions,  It  would  seam  to  follow  that  tbe 
state  court  was  the  first  to  acquire  pos- 
session of  this  property,  and  therefore  that 
it  should  retain  Jurisdiction  of  the  replevin 
suit  There  is  no  hardship  In  this ;  for,  up- 
on a  proper  application,  tbe  trustee  would 
doubtless  be  permitted  to  Intervene  and  de- 
fend the  replevin  ca8& 
Tbe  order  of  the  circuit  court  Is  afSrmed. 


TAFT  V.  CHAPEIi. 
(Supreme  Court  of  Michigan.   Oct  1,  1906.) 

COBPOBATIONS— DiSSOLOTIOH— PbOOEBDTHOB— 
NOTICI — SUFFIOIKHCT. 

Comp.   Laws,  c.   300,   In  relation   to  pro- 
ceedings lor  the  Tolnntary  diasoltttion  of  a  oer- 


poration,  provides  that,  on  the  filing  of  a  pe- 
tition, an  order  shall  be  made  requiring  all 
persons  interested  to  show  caoae  at  a  time  not 
less  than  three  months  from  the  data  thereof, 
and  the  service  of  notice  provided  for  is  by  pub- 
lication once  In  each  week,  for  three  successive 
weeks.  September  1st  an  order  was  made  to 
show  cause  on  November  6th,  and  on  September 
22d,  an  order  was  made  amending  the  original 
order  nunc  pro  tunc,  and  making  the  mle  day 
December  6th.  Bdd.  that  though  the  order 
made  on  September  22d  was  published  for  three 
successive  weeks  after  Sept  iQd  and  before  role 
day,  the  publication  was  insufficient. 

[Eld.  Note. — For  cases  in  point  see  voL  12, 
Cent  Dig.  Corporations,  i  2^8.] 

Error  to  Circuit  C!ourt  Jackson  County; 
James  A.  Parkinson,  Judge. 

Action  by  Harvey  0.  Taft  as  receiver  of 
the  Masonic  Life  Association,  against  Oeorge 
W.  Cbapel.  Judgment  In  favor  of  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

Plalntur,  acting  receiver  of  the  Masonic 
Life  Association,  a  Michigan  corporation,  in 
process  of  liquidation,  sued  defendant  a 
policy  holder,  to  recover  an  assessment  made 
by  the  circuit  court  In  chancery,  for  the 
county  of  Kent  upon  members  of  the  asso- 
ciation. It  appears  that  on  September  1, 
1886,  the  trustees  of  the  association  Joined 
in  a  petition  for  a  decree  dissolving  the  cor- 
poration and  for  a  receiver.  An  order  was 
that  day  made  that  all  persons  interested  in 
tbe  corporation  show  cause  on  November  6, 
1886,  why  it  should  not  be  dissolved  and  that 
notice  of  the  order  be  published  once  In  each 
week  for  three  successive  weeks  in  the  Grand 
Rapids  Dally  Democrat  On  beptember  22. 
1896,  a  further  petition  was  filed  for  an  or- 
der amending  the  original  order  to  show  cause 
so  that  the  rule  day  should  l>e  December  0th 
Instead  of  November  6tb,  it  being  claimed  that 
an  error  in  calculation  was  made  in  preparing 
the  first  order.  Tbe  amendment  was  made 
as  requested,  as  of  September  1, 1886,  and  the 
amended  order  was  duly  published,  flnt  on 
October  3,  and  last  on  October  24,  1886.  To 
the  introduction  of  proof  of  these  orders,  it 
was  objected  for  defendant  that  the  first  order 
to  show  cause  was  void  because  the  rule  day 
was  made  two  months  Instead  of  tliree 
months  from  Its  date;  that  the  second  and 
amended  order  was  void  because  It  did  not 
run  three  months  from  the  date  of  actual 
entry  of  the  order,  and  that  the  court  making 
these  orders  acquired  no  jurisdiction  to  make 
the  order  of  assessment  sued  upon.  The  ob- 
jection was  sustained,  and  a  verdict  for  de- 
fendant, by  direction  of  the  court  and  a 
Judgment  in  conformity  with  the  verdict 
were  rendered.  Error  Is  assigned  upon  these 
mlings.  It  was  also  further  objected  by  de- 
fendant that  tbe  proceedings  should  have 
been  under  the  provisions  of  Act  No.  187,  p. 
182,  Laws  1887. 

Argued  before  CARPB!NTBR,  O.  J.,  and 
McALVAY,  OSTRANDBR,  HOOKBB,  and 
MOOBB,  JJ. 
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A.  O.  Hlndman  (Robert  Campbell,  of  cotin- 
■el),  for  appellant  D.  P.  Sagendorph  and 
a.  8.  WoodUff,  for  appellee. 

OSTRANDBR.  J.  (after  stating  the  facta). 
In  Re  Angell,  131  Mich.  846,  01  N.  W.  611. 
It  was  not  conceded  by  counsel  for  the  re- 
odrer  that  the  proceeding  was  goYemed  by 
chapter  800,  (3omp.  Laws,  bat  was  contended 
that  it  was  governed  by  the  provisions  of  the 
act  under  which  the  corporation  was  organ- 
ised, ▼!*..  Act  No.  187,  p.  192,  laws  of  1887 
(Comp.  Laws  1897,  St  7497-7529),  and  the 
question  whether  the  receiver's  salary  should 
be  fixed  according  to  the  organic  act  waa 
not  determined.  I  understand  It  to  be  now 
conceded  that  the  proceedings  to  wind  up 
the  affairs  of  the  corporation  were  begun 
and  continued  to  the  point  of  appointing  a 
reoelTer  and  making  the  assessment  upon 
members  under  authority  of  the  provisions 
of  chapter  900.  Reference  to  that  statute 
will  discover  that  the  Judicial  proceedings 
for  voluntary  dissolution  of  a  corporation  be- 
gin with  a  petition,  upon  the  filing  of  which 
an  order  la  made  requiring  all  persons  in- 
terested in  the  corporation  to  show  cause  why 
the  same  should  not  be  dissolved  at  some 
time  and  place  to  be  specified  "not  less  than 
three  months  from  the  date  thereof."  Vide 
Gomp.  Laws  1897,  S  10355.  The  only  serv- 
ice of  notice  of  this  order  which  is  provided 
for  Is  by  publication  of  its  contents  once  in 
each  week  for  three  successive  weeks  in  a 
designated  newspaper.  No  other  or  further 
notice  la  required  to  be  given  to  stockholders 
before  the  question  of  insolvency  is  deter- 
mined, and  In  case  Insolvency  Is  found,  the 
appointment  of  a  receiver  is  made.  The  stat- 
ute order  and  the  statute  publication  thereof 
ue  therefore  necessary  and  Jurisdictional 
steps  so  far  as  subsequent  proceedings  are 
concerned.  The  two  months'  order  made  was 
clearly  Insufficient.  It  had  no  force  or  valid- 
ity, and  by  it  the  proceeding  was  not  ad- 
vanced. Tba  order  made  and  entered  on 
September  22, 1880,  nunc  pro  tunc  September 
1,  1896,  did  not,  from  its  entry,  allow  three 
months  before  rule  day.  It  is  argued  that 
it  waa  pobllahed  for  three  successive  weeks 
after  September  22d  and  before  the  rule  day 
and  that,  as  the  statute  does  not  require  pub- 
lication to  begin  at  any  time  and  as  publica- 
tion la  the  essential  tiling,  no  one  was  In- 
jured. Tliis  argument  would  sustain  Juris- 
diction in  a  case  where  the  order  was  made 
Just  three  weeks  before  rule  day  nunc  pro 
tunc  a  date  three  months  before  rule  day. 
The  statutory  formula  for  the  order  is  that 
the  rule  day  shall  be  not  less  than  three 
months  "from  the  date  thereof."  The  order 
and  notice  are  In  the  nature  of  a  substitution 
for  process,  a  constructive  notice  of  legal  pro- 
ceedings. Courts  have  uniformly  ruled  in 
cases  of  like  diaracter  in  favor  of  strict  com- 
pliance with  statute  provisions. 

No  other  question  is  presented  by  the  apprt 
lanL    The  Judgment  is  affirmed. 


McINTTBB  V.  B.  BBMBNT'S  SONS  et  aL 
(Supreme  Court  of   Michigan.    Oct.  1,   1906.) 

OOBPOXATIORS— PXTBCHABB    OW    STOOK— INSOL- 
VENCY. 

Comp.  Laws,  |  7067,  provides  that  If  the 
capital  stock  of  any  corporation  shall  be  with- 
drawn and  refunded  to  the  stockholders  before 
payment  of  all  the  debts  of  the  corporation  for 
which  such  stock  would  have  been  liable,  the 
Btockholders  shall  be  jointly  and  severally  liable 
to  any  creditor  in  an  action  founded  on  the 
statute,  to  the  amount  of  the  sum  refunded  to 
him  or  them  respectively.  Held,  that  a  promise 
of  a  corporation  to  repurchase  its  own  stock 
at  the  option  of  the  buyer  at  the  price  paid 
therefor,  was  conditional  on  the  solvency  of  the 
corporation  at  the  time  the  buyer  elected  to 
exercise  bis  option,  and  the  corporation's  refusal 
so  to  purchase  after  It  had  become  insolvent,  did 
not  constitute  a  breach  of  its  agreement 

Brror  to  Circuit  Court,  Ingham  County; 
Howard  Wlest  Judge. 

Action  by  D.  Harold  Mclntyre  against 
B.  Bement's  Sons  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  brings  «-ror. 
Affirmed. 

Argued  before  BLAIR,  MONTGOMBRY, 
OSTRANDBR,  HOOKBR,  and  MOORB,  JJ. 

Wilkinson,  Post  &  Oxtoby,  for  appellant 
Cahlll  &  Wood,  for  appellees. 

OSTRANDBR,  J.  A  verdict  and  Judgment 
for  defendant  were  directed  by  the  trial 
court,  pursuant  to  a  stipulation  of  counsel 
that  the  jury  be  discharged  and  the  case  dis- 
posed of  as  the  court  should  find  the  law 
to  be.  The  action  is  assumpsit  for  damages 
for  breach  of  an  agreement  which  reads: 
"D.  Harold  Mclntyre — Dear  Sir:  We  agree 
two  years  from  Jany.  Ist  1902,  at  your  op- 
tion to  buy  from  you  the  preferred  and  com- 
mon stock  which  we  have  this  day  sold  you 
for  the  sum  of  twenty-five  hundred  dollars, 
the  amount  you  paid  for  it  Yours  truly, 
B.  Bemenf  s  Sons,  by  Bdwln  J.  Bement  Asst 
Secy."  This  Instrument  was  delivered  to  the 
plaintiff  with  the  certificates  of  stock.  The 
time  of  delivery  is  left  somewhat  uncertain. 
The  stock  was  actually  paid  for  on  October 
21,  and  December  11,  1901.  It  is  the  recol- 
lection of  plaintiff  that  the  certificates  were 
given  him  In  December,  1901.  The  certifi- 
cates of  stock  and  the  stockbook  evidence 
a  sale  in  the  ordinary  manner  to  a  subscriber 
thereto.  Plaintiff  held  and  received  divi- 
dends on  the  stock  for  two  years  from  Janu- 
ary 1,  1902.  Late  in  January  or  early  in 
February,  1904,  the  exact  time  uncertain,  he 
exercised  his  option  and  called  upon  the  cor- 
poration to  repurchase  the  stock.  His  de- 
mand was  not  refused  nor  was  It  compiled 
with.  On  October  24,  1904,  the  directors  of 
B.  Bemenfs  Sons  filed  in  the  circuit  court 
for  the  county  of  Ingham,  In  chancery,  their 
petition  praying  for  a  voluntary  dissolution 
of  the  corporation.  On  the  same  day,  the 
Detroit  Trust  Company  was  appointed  tem- 
porary receiver,  qualified,  and  thereafter  con- 
tinued the  business  of  the  corporation ;  later 
it  was  made  the   statutory  receiver.    The 
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petition  contained  the  averment  that  the 
said  corporation  "Is  entirely  solvent  so  far 
as  having  abundant  assets  to  meet  all  Its 
obligations  of  every  kind,"  and  that  its  as- 
sets were  worth  more  than  $1,600,000  and 
its  liabilities  were  $420,136.61;  meaning, 
of  course,  liabilities  other  than  capital  stoclc. 
Later,  the  assets  were  appraised  at  $887,000, 
and  to  a  going  concern  were  worth  that  sum. 
At  forced  sale  they  would  bring  less  than 
the  amount  of  the  corporate  debts.  E. 
Bement's  Sons  made  other  like  sales  of  stock, 
and  upon  the  demand  of  the  purchasers 
bought  back  the  stock  from  them.  The  capi- 
tal stock  of  E.  Bement's  Sons  was  originally 
$20,000,  increased  February  19,  1901,  to 
$500,000,  and  on  August  7,  1901,  again  in- 
creased to  $1,260,000,  divided  as  $500,000 
preferred  and  $750,000  common  stock.  The 
last-named  Increase  of  capital  was  subscribed 
for  by  O.  F.  Barnes,  Howard  Bement,  and 
Edwtn  J.  Bement.  As  to  the  preferred  stock, 
it  was  considered  and  treated  as  treasury 
stock,  the  sales  of  which  were  to  be  made 
for,  and  the  proceeds  of  sales  to  go  to,  the 
corporation.  The  common  stock  had  been  In 
like  manner  subscribed  for.  In  form,  at  least, 
by  stockholders  of  the  company.  See  Ck>n- 
tinental  Varnish  &  Paint  Company  v.  Secre- 
tary of  State,  128  Mich.  621,  87  N.  W.  901. 
It  Is  the  theory  of  counsel  for  the  appel- 
lant: (1)  That  the  sale  of  sto<^  to  plaintiff 
was  a  conditional  sale.  "He  was  never  a 
stockholder  except  under  his  conditional  con- 
tract of  purchase."  (2)  That,  by  whatevar 
means  the  corporation  acquired  control  of  the 
stock,  plaintiff  is  to  be  treated,  for  all  pur- 
poses of  this  suit,  as  a  bona  fide  purchaser 
from  the  corporation  of  stock  which  the  cor- 
poration had  legally  acquired.  An  applicable 
distinction  Is  attempted  to  be  drawn  between 
subscription  to  stock  and  sales  of  stock  own- 
ed by  the  selling  company.  (3)  That  the 
record  presents  no  question  of  the  rights 
of  creditors  opposed  to  the  enforcement  of 
plaintiff's  contract  (4)  That  the  promise  to 
purchase  was  valid  when  given,  and  cannot 
be  made  Invalid  by  the  subsequent  Insolvency 
of  the  maker.  Counsel  for  appellee  question 
the  legal  as  well  as  the  nominal  or  formal 
authority  of  the  assistant  secretary  to  make 
the  option  contract  for  the  corporation;  In- 
sist that  It  Is  the  fact,  and  Is  important 
that  the  option  contract  was  not  made  at  the 
time  the  stock  was  purchased ;  that  the  op- 
tion was  not  exercised  at  the  contract  time; 
that  the  receiver  Is  not  bound,  nor  is  the 
property  of  the  corporation,  by  the  option 
contract  The  learned  trial  judge  was  of 
opinion  that  a  solvent  corporation,  unhamp- 
ered by  legislation,  may  purchase  Its  own 
stock;  an  Insolvent  corporation,  in  process 
of  dissolution  or  Insolvent  to  the  extent  that 
dissolution  is  Impending,  may  not  do  so; 
that  at  the  time  plaintiff  elected  to  change 
bis  relations  with  the  corporation  from  those 
of  shareholder  to  those  of  creditor,  the  rights 
of  creditors  had  intervened. 


Plaintiff  did  not  make  a  conditional  pur- 
chase of  stock,  nor  assume  the  position  of 
stockholder  upon  condition.  Whether  be  is 
treated  as  a  subscriber  to  shares  or  a  pur- 
chaser of  stock  ovmed  by  the  corporation, 
be  became  and  assumed  to  be  the  bolder  and 
owner  of  the  shares  of  stodi  of  the  corpora- 
tion, entitled  to  vote,  to  receive  dividends, 
to  transfer  bis  Interest  as  any  other  stock- 
holder might  do.  He  was  absolute  and  un- 
conditional ovnter  of  the  stock  and  it  stood 
of  record  in  his  name.  He  held  the  contract 
of  the  company  to  buy  from  him  his  stock, 
at  his  option,  after  two  years,  and  to  pay  him 
for  it  the  sum  of  $2,500.  It  would  seem  that, 
admitting  the  contract  In  question  to  be 
valid,  the  rights  of  the  parties  were  es- 
tablished at  the  time  plaintiff,  acting  ac- 
cording to  the  terms  of  the  contract  elected 
to  sell  his  stock.  If,  by  such  election,  his 
right  to  l>e  paid  $2,500  for  his  stock  accrued, 
he  then  and  tbers  became  a  creditor  whose 
right  to  enforce  the  legal  obligation  of  the 
corporation  to  pay  him  might  be  exercised 
at  any  time  within  the  period  of  the  statute 
of  limitations.  The  defendant  pleaded,  and 
produced  evidence  to  establish,  the  fact  that 
on  and  after  October  24,  1904,  the  corpora- 
tion was  Insolvent  In  the  sense  that  It  was 
unable  to  pay  its  debts  as  they  matured. 
The  act  of  filing  the  iietltion  on  the  day  last 
named  is  the  first  act  of  Insolvency  proven. 
It  is  averred  In  the  petition,  however,  that 
the  increase  of  capital  to  $1,250,000  was  for 
the  purpose  of  paying  debts  then  existing 
and  procuring  capital  to  carry  on  the  busi- 
ness and  that  the  money  realized  by  sale 
of  the  capital  stock  was  used  to  pay  a  mort- 
gage debt  and  make  Improvements  and  there 
was  left  only  a  small  amount  to  use  to  run 
the  business;  that  it  was  then  determined, 
for  the  purpose  of  securing  necessary  capi- 
tal, to  Increase  the  preferred  stock  by 
$290,000,  and  on  December  18,  1903,  the 
Issuing  of  that  amount  of  stock  was  duly  au- 
thorized and  efforts  made  to  sell  the  same  at 
par.  The  Inability  to  sell  the  additional 
stock  is  one  of  the  reasons  given  for  the  ex- 
isting conditions  and  for  llquidatton.  Plain- 
tiff was,  by  bis  proxy,  represented  at  the 
meeting  of  December  18,  190S.  How  bis 
stock  was  voted  does  not  appear.  I  assume, 
from  the  evidence  stated  and  from  other 
evidence,  that  when  plaintiff  elected  in  Janu- 
ary or  February,  1904,  to  exercise  his  option, 
the  corporaticm  was,  In  fact  insolvent  a 
fact  evidently  found  by  the  trial  court  If 
the  evidence  were  less  conclusive  upon  this 
point  I  think,  for  reasons  hereinafter  given, 
there  is  no  theory  permitting  a  recovery  by 
the  plaintiff  which  does  not  require  him  in 
this  case  to  establish  affirmatively  the  sol- 
vency of  the  corporation  at  the  time  of  ex- 
ercising his  option.  We  are,  therefore,  not 
required  to  determine  whether  a  corjwratlon 
may,  under  any  circumstances,  lav^fully  pur- 
chase or  agree  to  purchase  shares  of  its 
stock  from  a  shareholder.    The  precise  ques- 
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tlon  Is  whether  a  shareholder  holding  the 
promise  of  the  corporation  to  bny  his  shares, 
at  his  option,  may  exercise  the  option  and 
enforce  the  promise  after  the  corporation 
la  In  fact  Insolveat. 

Tbe  contention  of  counsel  for  plaintiff 
that  if  the  promise  when  given  was  valid, 
subsequent  Insolvency  of  the  maker  would 
not  make  It  Invalid,  Is,  as  to  the  usual  and 
ordinary  contracts  of  corporations  and  in- 
dlvldnals,  sound.  But  tbe  promise  of  such 
a  corporation  to  buy  its  own  stock,  if  under 
any  circumstances  valid,  must  be  considered 
as  made,  and  accepted  with  the  understand- 
ing that  the  sbareholder  may  not.  In  face 
of  Insolvency  of  the  company,  change  his 
relation  from  that  of  shareholder  to  that  of 
creditor,  escaping  the  responsibilities  of  the 
one  and  receiving  the  benefits  of  the  other. 
To  this  rule  there  appears  to  be  no  excep- 
tion. The  cases  cited  by  counsel  for  ap- 
pellant expressly  recognize  the  rule.  Wis- 
consin Lumber  Co.  v.  Greene,  etc.,  Telephone 
Co.  (Iowa)  101  N.  W.  742,  69  L.  R.  A.  968; 
Vent  V.  Duluth  Coffee  &  Spice  Co.,  64  Minn. 
307.  67  N.  W.  70.  See,  also,  Melvln  v.  Lamar 
Ins.  C3o.,  80  111.,  446,  22  Am.  Bep.  199 ;  Vance 
ft  Jones  Co.  v.  Bentley  et  al.,  92  111.  App. 
287;  s.  c.  196  111.  236,  63  N.  B.  634;  Clapp 
V.  Peterson,  104  111.  30;  Price  v.  Pine  Moun- 
tain Iron  &  Coal  Co.  (Ky.)  82  S.  W.  207. 
See,  generally,  for  collection  of  authorities,  1 
Wilgus'  Anno.  Cases  Private  Corporations, 
U  299-302.  The  liabilities  of  a  corporation 
last  to  be  paid  out  of  corporate  assets  are 
those  represented  by  the  capital  stock.  The 
act  under  which  defendant  corporation  is 
organized  provides  (Comp.  Laws,  |  7067) 
that  if  the  capital  stock  of  any  such  corpora- 
tion shall  be  withdrawn  and  refunded  to  the 
stockholders  before  the  payment  of  all  the 
debts  of  the  corporation  for  which  such 
stock  would  have  been  liable  tbe  stockhold- 
ers shall  be  Jointly  and  severally  liable  to 
any  creditor  in  an  action  founded  on  this 
statute  to  the  amount  of  the  sum  refunded 
to  Mm  or  them  respectively.  In  Am.  Steel 
&  Wire  Co.  V.  Eddy,  130  Mich.  266,  80  N.  W. 
952,  a  construction  was  placed  upon  this 
provision  and  reasoning  advanced  which  sup- 
ports tbe  proposition,  not  there  precisely 
involved,  that  it  is,  in  substance  and  effect, 
a  limitation  upon  the  power  of  the  corpora- 
tion to  acquire  by  purchase  shares  of  its 
stock  to  tbe  detriment  of  creditors  of  the 
corporation.  It  appearing  that  plaintiff  was 
a  shareholder  to  the  time  of  exercising  his 
option,  that  at  the  time  it  was  exercised  the 
corporation  was  insolvent,  and  that  If  the 
corporation  had  then  purchaBed  his  stock  at 
the  price  stated,  creditors  and  'other  share-' 
holders  of  the  corporation  would  have  been 
prejudiced,  there  was  no  legal  breach  of  the 
agreement  to  repurchase  the  stock. 

The  ruling  of  the  trial  court  was  right, 
and  tbe  Judgment  is  affirmed. 


FALLER  V.  FALLER. 
(Supreme  Court  of  Michigan.    Oct.  1,   1906.) 

1.  HnSBANn  AMD  WUV  —  BBPABATI  M4INTB- 
NAHCB— DeSKBIIOH. 

Complainant  caused  defendant,  ber  bus- 
band,  to  be  arrested,  charged  with  nonsupport, 
but  the  Jnatioe  dismissed  the  proceedings  in 
order  to  effect  a  reconciliation.  The  liu8l>and 
offered  to  return  and  live  with  bis  wife  and 
give  her  $25  a  month  If  she  would  pay  the  bills. 
She  refused  to  permit  him  to  stay  at  home,  how- 
ever, though  sne  wanted  him  to  pay  her  $8 
to  $10  a  week.  She  called  him  a  liar,  and  other 
improper  names,  but,  notwitlistanding  this,  he 
returned  to  live  with  her  until  the  date  of  the 
alleged  desertion.  On  one  occasion,  prior  to 
his  leaving,  he  found  tbe  l>edding  removed  from 
his  bed  and  the  bedstead  tamed  upside  down 
on  the  floor,  and  when  he  left  his  trunk  on  tbe 
porch  preparatory  to  leaving  she  kicked  it  off. 
Held  Insufficient  to  constitute  desertion  on  the 
part  of  the  husband  sufficient  to  entitle  the  wife 
to  separate  maintenance. 

[E<d.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  8S  1063,  1090.] 

2.  Saiob. 

In  a  suit  by  a  wife  for  separate  mainten- 
ance, evidence  held  to  negative  her  claim  that 
the  husband  had  failed  to  perform  his  duty  to 
support  his  family. 

Appeal  from  Circuit  Court,  Oakland  Coun- 
ty, in  Chancery;  George  W.  Smith,  Judge. 

Action  by  Susan  Faller  against  Morris  Fal- 
ler.  From  a  Judgment  for  complainant,  de- 
fendant appeals.    Reversed. 

Argued  before  GRANT,  BLAER,  MONT- 
GOMERY. OSTRANDER,  and  MOORE,  JJ. 

Rockwell  &  Zimmermann,  for  appellant. 
James  H.  Lynch,  for  appellee. 

OSTRANDER,  J.  The  parties  to  this  pro- 
ceeding have  been  married  some  20  years. 
They  have  two  children,  a  daughter  bom 
April  16,  1886,  and  a  son  born  January  25, 
1868.  Neither  of  the  children  are  at  home, 
and  no  question  of  their  support  is  involved. 
Complainant  Is  10  years  or  more  older  than 
ber  husband.  In  ber  bill  of  complaint,  in 
which  she  asks  a  decree  for  separate  main- 
tenance, the  wife  alleges  (1)  that  defendant 
on  October  15,  1903,  deserted  and  abandoned 
her;  (2)  that  defendant  for  5  years  last  past 
neglected  to  provide  suitable  support  for  his 
wife  and  children;  (3)  that  defendant  has 
been  guilty  of  extreme  cruelty.  In  that  from 
the  beginning  of  tbe  married  life  he  has 
drunk  liquor  to  excess,  has  threatened  and 
abused  the  complainant,  called  her  vile  names, 
and  used  the  greater  portion  of  his  earnings 
in  procuring  drink.  While  under  tbe  influ- 
ence of  liquor  he  "has  on  several  occasions 
struck  your  oratrix."  He  has  earned  for 
more  than  10  years  $1.87%  per  day,  and  his 
dinner  when  at  work,  "and  paid  none  of  said 
money  to  your  oratrix,  and  very  little  for 
the  support  of  his  family,  and,  so  far  as  your 
oratrix  knows,  all  the  sums  he  saved  was  a 
small  house  and  lot  which  be  sold  for  $.':C5 
of  which  the  complainant  received  $10."  It 
is  further  averred  that  on  several  occasions, 
owing  to  violent  conduct  and  threats  of  de- 
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fendant,  complainant  wai  compelled  to  leave 
her  borne,  and  spend  portions  of  the  night 
or  all  of  the  night  In  outhouses  on  the  preml- 
■es,  or  at  the  neighbors.  She  avers  that  dur- 
ing all  of  her  married  life  she  has  worked 
out  "in  order  to  support  herself  and  her 
children,  that  she  was  compelled  to  use  de- 
fendant's castoff  underclothes  for  her  chil- 
dren and  In  some  cases  for  herself,  and  has 
also  received  clothing  from  neighbors  for  her 
children."  No  more  specific  allegations  of 
misconduct  of  defendant  than  those  here 
stated  appear  In  the  Mil.  Defendant  an- 
•wered,  denying  the  misconduct  charged,  and 
setting  up  countercharges  as  ground  for  af- 
firmative relief.  He  prays  for  a  decree  of  di- 
vorce. The  court  below,  refusing  relief  to 
defendant,  entered  a  decree  for  complainant 
which  requires  defendant  to  pay  to  her  the 
sum  of  $6,  monthly,  beginning  March  25, 
1905,  and  $14  costs.  From  this  decree  he  ap- 
pealed. 

It  Is  not  necessary  to  review  the  case  upon 
the  theory  that  defendant  Is,  as  he  claims  to 
be,  entitled  to  a  divorce,  for  the  reason  that, 
upon  the  whole  case,  no  reason  appears  for 
disagreement  upon  this  subject,  with  the 
court  below.  The  decree  for  complainant 
ought  not  to  stand. 

1.  The  charge  of  desertion  is  not  proved. 
Defendant  left  home  In  November,  1902. 
Upon  the  complaint  of  the  wife,  he  was  ar- 
rested, charged  with  nonsupport  The  Justice 
of  the  peace  who  Issued  the  warrant,  and  who 
dismissed  the  suit,  bad  the  parties  before  him 
for  a  consultation,  hoping  that  their  difficul- 
ties might  be  accomodated.  He  describes 
what  took  place  at  the  Interview.  The  hus- 
band offered  to  return  and  live  at  home,  and 
Clve  bis  wife  $25  a  month'  if  she  would  pay 
the  bills.  She  said  she  did  not  want  him  at 
home;  that  be  had  taken  his  things  and-  him- 
self away,  and  could  stay  away.  She  did 
want  blm  to  pay  her  $8  or  $10  a  week  and  she 
-did  not  want  him  at  the  bouse.  She  called 
her  husband  "a  liar,  a  whoremaster,  and  a 
Dutch  bastard."  He  did,  however,  return  to 
live  with  her  until  October,  1903,  the  date 
of  the  desertion  charged  in  the  bill.  When 
be  left  home  on  that  occasion,  he  packed  bis 
own  personal  belongings  In  bis  trunk,  and 
put  it  on  the  porch.  Complainant  kicked  the 
trunk  off  of  the  porch.  It  Is  true  she  claims 
tbat  a  remark  be  made  to  her  caused  her  to 
-do  this;  but  from  her  own  testimony  It  Is 
«vident  tbat  she  maintained  to  her  husband 
the  same  attitude  that  she  did  in  the  pre- 
vious November.  Defendant's  testimony  ap- 
pears to  be  entitled  to  as  much  credence  as 
does  the  testimony  of  complainant  His  story 
is  that  on  the  night  of  October  14th,  be 
found  the  bedding  removed  from  his  bed,  and 
the  bedstead  turned  bottomside  up  on  the 
floor. 

2.  The  charge  tbat  defendant  failed  In  bla 
doty  to  support  his  family  Is  not  proved. 
For  20  years  be  has  had  a  position  at  the 
Pontlac  Asylum  and,  except  on  account  of 


BlCkneas,  has  practically  lost  no  time  dnrlnc 
that  period.  He  has  aided  In  paying  for  the 
home,  worth  acme  $1,500,  which  ctHuplalnant 
owns.  Improved  the  premises,  has  kept  his 
life  insured  in  favor  of  his  wife,  bought  bis 
daughter  a  piano  which  cost  him,  principal 
and  interest,  about  $400,  bought  his  wife  a 
sewing  machine,  paid  taxes  upon  the  home. 
He  paid  for  groceries,  shoes,  coal,  gas, 
clothing,  meat,  to  some  extent,  at  least  Her 
testimony  upon  the  subject  of  the  contribo- 
tlons  made  by  the  husband  towards  the  pur- 
chase of  the  home  and  the  support  of  the 
family  is  unsatisfactory,  and  much  of  It  is 
clearly  shown  to  be  untrue.  He  has  no  prop* 
eriy. 

8.  The  charges  of  cruelty  are  not  proved. 
Without  setting  out  the  testimony.  It  Is 
enough  to  say  that  the  parties  had  frequent 
and  sometimes  violent  quarrels,  both  drank 
liquor  to  some  extent  and  both  were  at 
fault  The  testimony  does  not  fairly  sup- 
port the  proposition  that  the  husband  is, 
more  than  the  wife,  responsible  for  existing 
conditions. 

A  decree  will  be  entered  afBrmlng  the  dis- 
missal of  the  cross-bill  and  dismissing  the 
complainant's  bilL  No  costs  will  be  allowed 
either  party. 


AUDITOB  GENERAI,  v.  TUTTLB. 
(Supreme  Court  of  Michigan.    Oct  1,  1906.) 

1.  Taxation  —  Rejeoteo   Taxis  —  Bsassibs* 

UENT. 

The  statute  antborising  reassessment  of  re- 
jected lands  requires  the  Auditor  Qenetal  to  pre* 
pare  and  forward  to  the  county  treasurer  s 
statement  of  such  rejected  taxes  and  a  descrip- 
tion of  the  lands  on  which  the  same  were  assess- 
ed, whereupon  the  county  treasurer  is  required 
to  lay  the  same  before  the  l>oard  of  supervisors, 
who  are  required  to  reassess  such  taxes  on  the 
same  land,  unless  they  were  rejected  because 
the  lands  were  not  subject  to  taxation,  or  the 
taxes  thereon  had  been  paid,  field  that  where 
a  certain  drain  tax  was  rejected  because  Ibe 
name  was  indefinite,  a  statement  to  the  board 
of  supervisors  for  reassessment  describing  such 
tax  as  "Ret.  drain,"  and  failing  to  contain  any 
description  on  which  such  rejected  tax  was  to 
be  reassessed,  was  Insufficient  to  authorize  a  re- 
assessment. 

2.  SaIIS— AtTTHOBITT    TO    REASSESS. 

A  statute  authorizing  reassessment  of  re- 
jected taxes  provides  tbat  if  they  are  rejected 
except  for.  certain  reasons,  the  board  of  suppr- 
visorg  shall  cause  them  to  be  reassessed  on  the 
same  land  and  collected  with  the  tax  of  the  then 
current  year  In  the  same  manner,  and  If  ths 
tax  cannot  be  reassessed  on  the  same  lands,  the 
board  of  supervisors  shall  cause  it  to  be  reassess- 
ed on  the  taxable  property  of  the  proper  town- 
ship. Held,  that  no  reassessment  of  rejected 
drain  taxes  could  be  made  without  autnority 
from  the  board  of  supervisors. 

Appeal  from  Circuit  Court,  Baton  County, 
in  Chancery;  Clement  Smith,  Judge. 

Proceeding  by  the  Auditor  General  for  the 
sale  of  lands  for  delinquent  taxes,  in  which 
Willis  H.  Tuttle  filed  a  petition  to  prevent 
the  sale  of  bis  lands  for  nonpayment  of  a 
drain  tax.  From  an  order  overruling  tbe 
petition,  petitioner  appeals.    Reversed. 
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Argrued  before  OARPKNTER,  0.  J.,  and 
McALVAY,  GRANT,  MONTOOMBRT,  and 
OSTRANDBR,  JJ. 

Joseph  B.  Hendee  (Charles  D.  Thompson, 
of  counseD,  for  appellant  Blmer  N.  Peters, 
Pros.  Atty.,  for  appellee. 

McALVAY,  J.  Certain  lands  belonging  to 
petitioner  were  Included  In  the  proceedings 
of  the  Auditor  General  for  the  sale  of  lands 
Bitnated  In  flaton  county  for  delinquent  taxes 
for  the  year  1902.  He  filed  his  petition  set- 
ting forth  his  objections  as  provided  by  law, 
and  the  matter  was  heard  upon  proofs  taken 
before  the  court  The  objections  were  over- 
ruled by  the  court,  and  a  decree  granted  in 
favor  of  the  state  against  the  lands  In  ques- 
tion for  fHe  amount  set  opposite  the  descrip- 
tions in  the  tax  record.  The  tax  in  dispute 
had  been  assessed  against  these  lands  for  the 
year  1900,  as  a  special  drain  tax.  It  was  re- 
turned to  the  county  treasurer  of  Baton  coun- 
ty as  not  paid.  The  lands  were  returned  to 
tbe  Auditor  General  as  delinquent  for  taxes. 
They  were  afterwards  rejected  by  the  Audi- 
tor O^ieral  on  account  of  Indefinite  descrip- 
tion of  the  drain  for  which  the  tax  was  as- 
sessed, and  returned  to  the  county  treasurer 
for  reassessment  They  were  reassessed 
against  these  lands  by  the  supervisor  of  the 
township  upon  the  tax  roll  of  1902. 

It  Is  claimed  by  petitioner  that  no  reassess- 
ment as  provided  by  law  was  made.  That 
the  supervisor  of  the  township  In  which  such 
lands  are  situated  received  no  authority  from 
ttie  board  of  supervisors  to  reassess  the  tax 
In  question  against  his  lands.  This  Is  the 
only  question  in  the  case.  The  statute  rela- 
tive to  the  reassessment  of  rejected  lands 
provides:  "The  Auditor  General  shall  pre- 
pare and  forward  to  the  county  treasurer  a 
statement  of  such  rejected  taxes,  and  a  de- 
scription of  the  lands  upon  which  the  same 
were  assessed;  and  such  county  treasurer  shall 
lay  the  same  before  the  board  of  supervlaors 
at  their  next  session  thereafter,  and  If  such 
taxes  shall  have  been  rejected  or  charged 
back  by  the  Auditor  General,  except  for  the 
reason  that  such  land  was  not  subject  to  tax- 
ation at  the  time  of  assessment  for  such  tax- 
es or  that  the  taxes  thereon  had  been  pafd, 
or  that  there  had  been  a  double  assess- 
ment thereof,  the  board  of  supervisors  shall 
cause  tbe  same  to  be  reassessed  upon  the 
same  land,  and  collected  with  the  taxes  for 
the  then  current  year,  and  in  the  same  man- 
ner. If  such  taxes  cannot  be  properly  reas- 
sessed upon  the  same  lands,  the  board  of 
supervisors  shall  cause  the  same  to  be  re- 
assessed upon  the  taxable  property  of  the 
proi>er  township."  This  tax  was  rejected  and 
charged  back  by  the  Auditor  General  for  a 
reason,  not  within  the  exception  of  the  section 
quoted,  and  tbe  duty  devolved  upon  the 
board  of  supervisors  to  cause  the  same  to  be 
reassessed  upon  the  same  land.  There  Is  no 
record  of  the  report  of  the  county  treasurer 
to  the  board  of  supervisors  containing  a 
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statement  of  rejected  taxes  In  the  proceed- 
ings of  the  board  for  the  year  1902,  and  tbe 
county  clerk  had  no  such  statement  in  bis 
office.  Such  a  statement  was  produced  from 
the  flies  of  the  county  treasurer's  office,  from 
which  appeared  the  description  of  these 
lands,  the  amount  of  the  W.  P.  &  M.  drain 
tax  rejected  and  the  reasons  for  the  reject- 
ing, "name  indefinite."  It  was  agreed  (sub- 
ject to  the  objection  of  petitioner  that  the 
record  of  the  proceedings  of  the  board  was 
the  evidence  which  should  control  the  case) 
that  the  former  treasurer,  if  produced,  would 
testify  that  this  statement  was  presented  by 
him  to  the  board  of  supervisors.  The  only 
record  of  the  board  of  supervisors  made  at 
the  October  meeting,  1902,  claimed  as  having 
any  reference  to  the  rejected  taxes,  la  con- 
tained In  the  report  of  the  committee  on  ap- 
portionment That  portion  of  this  report,  af- 
fecting the  township  of  Oneida,  In.  which 
these  lands  are  situated,  together  with  the 
action  of  the  board  upon  the  entire  report. 
Is  given: 

"Town  or  City,  Oneida. 

State    $1,723  17 

County 1,697  50 

Town  or  city 400  00 

Highway,  per  cent,  % 

School    6,216  50 

County  drain 8,601  20 

Road  and  bridge 900  00 

Ret  drain 1,078  00 

Road  scraper 48  06 

Dog    112  00 

"Supervisor  Andrews,  for  the  committee  on 
tax  apportionment  for  the  year  1902,  made 
the  above  report 

"To  the  Honorable  Board  of  Supervisors  of 
Baton  County,  Michigan: 
"Your  committee  on  apportionment  re- 
spectfully submits  the  above  and  foregoing 
report  of  the  apportionment  of  taxes  to  be  as- 
sessed upon  the  taxable  property  of  the  sev- 
eral townships  and  dtles  of  the  county  of 
Baton,  state  of  Michigan,  for  the  year  1902, 
less  such  amounts  as  may  be  deducted  by  the 
proper  officers  In  fractional  school  districts, 
and  In  taxes  for  road  scrapers  and  recom- 
mended that  the  several  amounts  under  the 
different  Items  following  the  names  of  the 
several  townships  and  cities,  be  assessed  up- 
on the  taxable  property  of  said  townships 
and  cities  of  said  county  of  Baton  In  accord- 
ance with  law. 

'Trank  Andrews, 
"M.  B.  Miller. 
"Committee.'* 

"On  motion  of  Snp«rvlBor  Dwight  Backus 
the  report  of  the  committee  on  apportion- 
ment was  accepted  and  adopted  and  the  rec- 
ommendations concurred  in." 

■Hie  Item  In  this  tabulated  statement  which 
Is  claimed  to  be  tbe  tax  In  question  Is,  "Ret. 
drain,  $1078.00."  This  statement  contains 
all  the  state,  county,  township  and  other 
taxes  apportioned  to  Oneida  township.  Th« 
recommendation  of  the  committee,  adopted 


Digitized  by 


Google 


50 


100  NORTHWESTERN  BEPOBTBB. 


(Mlcb. 


and  concurred  In  by  the  board,  was  "that  tlu 
several  amounts  under  the  different  items 
following  the  names  of  the  several  townships 
and  cities  be  asessed  upon  ttie  taxable  prop- 
erty of  said  townships  and  dtles  of  said 
county  of  Baton  in  accordance  with  law." 
We  cannot  say  that  "Ret.  drain"  means  re- 
jected drain  tax  to  be  reassessed,  witbont 
reading  into  this  recwd  something  It  does 
not  contain,  and  if  we  could,  in  the  absence 
of  any  descriptions  upon  which  the  rejected 
tax  was  to  be  reassessed  we  cannot  hold  that 
authority  Is  given  to  reassess  the  tax  against 
the  lands  of  i>etltloner.  Such  construction 
would  warrant  us  In  saying  that  the  supervis- 
or was  authorized  to  assess  this  amount 
against  any  description  of  land  in  the  town- 
ship be  might  choose.  No  specific  drain  or 
drainage  district  was  designated  in  the  re- 
port The  most  that  can  be  said  as  to  this 
Item  from  this  record  Is  that  the  supervisor 
was  authorized  to  spread  the  amount  upon 
his  roll  against  all  the  taxable  property  in 
the  township. 

This  case  is  dlstingrulsbable  from  the  case 
of  Auditor  General  v.  Fleming  (Mich.)  lOB 
N.  W.  74.  The  report  of  the  committee  un- 
der consideration  in  that  case,  which  was 
adopted  by  the  boardof  supervisors,  referred 
to  the  lands  to  be  reassessed  by  schedules 
for  the  several  townships  and  municipalities, 
which  by  the  direction  of  the  board  were 
pr^ared  by  the  county  treasurer  when  he 
made  his  report,  and  which  contained  the 
descriptions  of  all  the  lands  to  be  reassessed. 
The  court  said:  "These  schedules  and  the 
original  list  were  referred  by  tiie  board  to 
its  committee  on  apportionment  and  rejected 
taxes.  That  committee  reported  the  facta 
and  recommended  the  reassessment  of  this 
and  other  lands  referring  to  them  by  sched- 
ule. The  report  was  adopted  by  the  board. 
We  think  this  constituted  a  valid  reassess- 
ment" See,  also.  Gage  v.  City  of  Saginaw, 
128  Mich.  682,  87  N.  W.  1027.  The  supet^ 
visor  had  no  authority  to  make  the  reassess- 
ment against  the  lands  of  petitioner.  B| 
the  statute  the  authority  to  reassess  rejected 
lands  must  be  given  by  the  board  of  super- 
visors. No  such  authority  having  been  given 
Uie  reassessment  of  these  taxes  against  the 
land  of  petitioner  was  void. 

The  decree  of  the  circuit  court  is  reversed, 
and  a  decree  will  be  entered  In  this  court  in 
accordance  wtQi  this  opinion  In  favor  of  peti- 
tioner. 


WEBBER    T.    WEBBER. 
(Supreme   Court   of   Michigan.    Oct   1,    1906.) 

1.  FABTNEBSHIF  —  SiBVICEB  FOB  FiBIf  —  8*r- 
TXEMENT  BT  PABTNEB— BINDING  EFFECT  ON 
C30PABTNKB. 

A  third  person  performed  services  In  a  busi- 
ness conducted  by  a  6rm.  A  partner  drew  a 
check  in  part  payment.  A  statement  of  the 
third  person's  claim  was  made  several  years  be- 
fore the  death  of  the  partner,  and  the  copartner 


adjusted  the  claim  by  giving  a  note.  Held  that. 
thoagh  the  partner  knew  nothing  of  the  trans- 
action, the  settlement  was  binding  on  him. 

[Ed.  Note. — For  cases  In  point,  see  vol.  88, 
Cent  Dig.  Partnership,  i|  233,  233^^.] 

2.  LnoTATioN  OF  Actions— AcoBUAi.  of  Ac- 
tion—Bills  AND  Notes. 

The  time  of  the  making  and  delivery  of  an 
antedated  note  payable  "on  demand  after  date" 
determines  the  time  of  the  accrual  of  a  right 
of  action  thereon,  and  fixes  the  period  from 
which  limitations  b^ln  to  run. 

[Ed.  Note. — For  cases  in  point  see  vol.  33. 
Gent  Dig.  Limitation  of  AcUons,  IS  269-261.1 

8.  Bills  and  Notes  —  Intebbst  —  Computa- 
tion. 

An  antedated  note  due  "on  demand  after 

date    •    •    •    with     •     •     •     Interest"  bears 

Interest   from   date. 
[Ed.  Note. — For  cases  in  point  see  voL  Q, 

Cent.  Dig.  BilU  and  Notes,  ||  274-277.1 

4.  Pabtnebship  —  Dissolution— SxiTLBMSNT 
— LiABiLiTT  TO  Account. 

An  employe  of  a  firm  engaged  in  the  bank- 
ing business  made  overdrafts  which  the  bank 
carried  for  a  long  tim«.  A  partner  making  a 
settlement  with  the  employ^  for  his  services, 
and  executing  a  note  for  the  amount  due,  did 
not  require  interest  on  the  overdrafts,  but  paid 
interest  on  the  note,  though  he  managed  the 
firm  business  as  surviving  partner.  Held,  in  a 
suit  for  an  accounting,  that  he  was  chargeable 
with  Interest  on  the  overdrafts. 
6.  Sake. 

A  firm  was  engaged  In  the  banking  busi- 
ness. A  third  person  gave  a  note  to  the  bank 
which  was  permitted  to  necome  barred  after  the 
death  of  one  of  the  partners  under  drcum- 
stances  not  creditable  to  the  surviving  partner 
or  bis  representative.  Held,  in  a  suit  for  an  ac- 
counting, that  the  amount  of  the  note  was  a 
proper  charge  against  the  estate  of  the  surviving 
partner. 
6.  Same. 

A  firm  was  engaged  in  the  banking  business. 
At  the  time  of  the  death  of  a  partner,  a  third 
person  had  overdrawn  his  account  at  the  bank, 
and  he  was  Indebted  to  it  on  a  note  drawing 
Interest  The  representative  of  the  surviving 
partner  failed  to  collect  the  overdraft  and  note, 
though  the  claims  were  collectible.  Held,  in  a 
suit  for  an  accounting,  that  the  estate  of  the 
surviving  partner  was  liable  for  the  overdraft 
and  note,  with  interest 

Appeal  from  Circuit  Court,  Ionia  County, 
In  Chancery;  George  8.  Hosmer,  Jndg& 

Suit  by  Ella  M.  Webber,  executrix  of 
George  W.  Webber,  deceased,  against  Maiy 
C'  Webber,  executrix  of  Andrew  J.  W^ber, 
deceased.  From  the  decree,  both  partlea  ap- 
peal.   Modified  and  affirmed. 

Argued  before  CABFENTBR,  O.  J.,  and 
McAIiVAY.  BliAIBt,  HOOKBB,  and  MOORB, 
JJ. 

Knapp^i,  Eleinhans  &  Enappen  and  Morse 
&  Locke,  for  complainant  George  B.  Nichols 
and  R.  A.  Hawley,  for  defendant 

HOOKER,  J.  George  W.  and  Andrew  3. 
Webber  were  brothers,  and 'for  many  years 
engaged  In  banking  at  Ionia  as  copartners. 
They  also  carried  on  a  lumber  business. 
Herbert  B.  Webber  was  In  their  employ  as 
manager  of  the  banking  business,  and  is 
claimed  by  the  defendant  to  have  managed 
the   lumber  business.    He  and  his  brother 
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George  H.  were  sons  of  Andrew  3.  Webber. 
George  W.  Webber  died  In  January,  1900,  and 
Herbert  B.  Webber,  acting  for  bis  father  as 
sorrlTor,  proceeded  to  close  up  the  copart- 
nerahlp  boslness,  nntil  Andrew  J.  Webber's 
deatb,  which  occurred  October  17,  1902. 
This  bill  la  filed  bj  Ella  Webber,  executrix 
of  the  estate  of  George  W.  Webber,  against 
Mai7  O.  Webber,  the  executrix  of  Andrew  J., 
for  an  accounting.  Both  parties  have  appeal- 
ed from  the  decree  rendered. 

The  Items  claimed  by  complainant  to  be 
chargeable  against  the  defendant  are:  (1) 
The  amount  of  cash  on  band,  $262.96 ;  (2)  a 
bank  overdraft  of  George  W.  Webber,  i742.- 
37;  0)  an  overdraft  of  A.  J.  Webber  as  re- 
ceiver, $488,08;  (4)  the  principal  of  a  note 
paid  H.  B.  Webber  by  A.  J.  Webber,  $3,891.> 
40;  (6)  Interest  paid  upon  said  note,  $1,416.- 
61;  interest  on  above,  $373.09;  (6)  interest 
upon  an  alleged  excess  of  overdrafts  of  H.  B, 
Webbo-  over  said  note,  $202.12 ;  or  if  Interest 
is  not  allowed  on  note,  then  Interest  on  all 
overdrafts  of  H.  B.  W.  from  1896  to  April 
80,  1901 ;  (7)  a  note  given  by  George  H.  Web- 
ber with  Interest,  $836.04;  (8)  an  overdraft 
by  George  H.  Webber  of  $1,249.62,  and  inter- 
est; (9)  a  note  given  by  George  H.  Webber 
for  $1,690.90,  with  Interest 

Defendants  admit  the  first  three  items,  and 
we  shall  consider  the  others,  stating  in  each 
Instance  snob  facts  as  will  serve  to  show  the 
natnre  of  the  question  before  us. 

4.  A  che<ft  dated  March  7,  1900,  and  sign- 
ed "Webber  Bros.,"  for  $6,807.10,  payable  to 
H.  B.  Webber,  or  bearer  (note  and  interest) 
was  introduced.  Upon  It  was  a  memorandom 
as  follows : 

Note,  $3,891  49 
Int.  e  pr.  ct      6  yrs.       (Paid   Mar.   7,   1900) 
7  mo. 
18  days $1,416  61 

$5,807  10 
[Signed]       Webber  Bros. 

Tbia  check  was  drawn  and  delivered  to  H. 
B.  Webber,  by  A.  J.  Webber  at  its  date,  and 
was  In  payment  of  a  note  reading  as  follows, 
vis.:  "Ionia,  Mich.,  July  17th,  1893.  On  de- 
mand after  date  we  promise  to  pay  to  H.  B. 
Webb^,  or  order,  thirty-eight  hundred  nine- 
ty-one and  49-100  dollars  at  the  Banking 
House  of  Webber  Brothers,  Ionia,  Michigan, 
with  six  per  cent  interest  Value  received. 
Paid  March  7, 1900.  [Signed]  Webber  Bros." 
This  note  was  executed  and  delivered  by  A. 
J.  Webber,  February  24,  1896,  and  there  Is 
testimony  in  the  case  which  convinced  the  clr- 
cnit  Judge  that  it  was  for  a  salary  earned 
by  H.  B.  Webber,  In  the  care  of  the  lumber 
bnslneas,  with  the  acquiescence  of  George  W. 
Webber. 

Then  la  testimony  that  this  was  dcme  upon 
a  settlement  of  the  salary  matter  between  A. 
J.  Webber  and  H.  B.  Webber,  and  tbat  the 
note  was  dated  back  to  January  16,  1893, 
to  cover  Interest  for  the  period  after  tbe  sal- 
ary became  due.    It  is  earnestly  contended 


that  this  was  not  a  Just  claim  against  Web- 
ber Bros.,  but  we  agree  with  the  learned  cir- 
cuit Judge  that  a  fair  preponderance  of  proof 
sustains  the  Item  as  one  due  from  the  firm. 
Aside  from  the  testimony  of  H.  B.  Webber 
upon  the  subject  wblch  both  parties  appear 
to  consider  inadmissible,  by  reason  of  the 
statute,  there  is  proof  warranting  the  belief 
that  H.  B.  Webber  performed  services  in  the 
lumber  business;  that  George  W.  Webber 
treated  them  as  worthy  of  payment  by  draw- 
ing a  check  in  one  instance.  A  statement  of 
the  claim  was  made  several  years  before 
George  W.  died,  and  one  of  the  partners  ad- 
Justed  the  claim  by  giving  a  note.  Grant 
that  George  W.  knew  nothing  of  these  trans- 
actions, this  settlement  was  as  binding  upon 
him  as  upon  A.  J.  Webber,  being  the  act  of 
bis  copartner  in  the  business  of  the  concern, 
except  as  the  relationship  between  A.  J.  and 
H.  B.  Webb«  may  tend  to  discredit  the  good 
faith  of  the  transaction.  We  think  the  proof 
fairly  repels  such  an  inference.  The  com- 
plainant's counsel  say  that  this  Item  should 
be  allowed  to  her  for  another  reason;  I.  e., 
tbat  the  note  was  barred  by  the  statute  of 
limitation  at  the  time  of  its  payment  viz. 
March  7,  1900;  being  after  the  death  of 
George  W.  Webber.  The  learned  circuit 
Judge  held  that  the  statute  did  not  begin  to 
run  upon  this  note  until  it  was  executed  and 
delivered,  and  in  this  we  think  that  he  was 
manifestly  right  Tbe  note  was  made  and 
delivered  February  24,  1896.  It  was  payable 
on  demand  after  date,  tbe  date  being  January 
16,  1893.  A  right  of  action  could  not  accrue 
on  the  note  until  it  was  made,  and  tbe 
statute  of  limitation  fixes  the  period  within 
which  action  must  be  commenced  at  six  years 
after  the  right  of  action  accrued.  The  case 
of  Collins  V.  Drlscoll,  69  Cal.  660,  11  Pac. 
244,  Is  In  point  holding  that  the  date  of  de- 
livery of  an  antedated  note,  payable  one  day 
after  date,  determines  the  time  at  which  the 
statute  begins  to  run.  The  case  of  Paul  v. 
Smith,  82  N.  J.  Law,  13,  90  Am.  Dec.  647,  Is 
distinguishable.  In  that  case  the  new  prom- 
ise was  a  second  note  antedated  nearly  five 
years,  and  payable  three  months  after  date. 
Its  delivery  was  accompanied  by  a  refusal 
to  make  a  payment  or  an  acknowledgment  of 
the  debt  so  as  to  prevent  the  former  note 
from  being  outlawed.  It  was  held  that  the 
substance  of  the  transaction  disclosed  by  tbe 
evidence  was  that  by  giving  a  new  note  dated 
about  a  year  later  than  that  originally  made, 
the  defendant  promised  to  pay  the  debt,  and 
r^naln  liable  to  an  action  six  years  from 
the  time  the  new  note  became  due,  but  not 
longer;  and  that  the  case,  therefore,  came 
within  the  established  rule  that  the  acknowl- 
edgment of  a  debt,  If  accompanied  by  a 
promise  to  pay  conditionally,  Is  of  no  aval], 
unless  the  condition  to  which  the  promise  la 
subjected  by  the  defendant  is  complied  with, 
or  tiie  event  has  happened  on  wblch  the  prom- 
ise depends.  It  was  said  It  (the  note)  was 
not  antedated  by  mistake,  or  for  any  unlaw- 
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ful  purpose,  .bnt  to  carry  Into  effect  the  ob- 
ject of  the  parties.  To  alter  the  date,  or  to 
glre  It  a  legal  effect  different  from  that  ex- 
pressed on  Its  face,  Is  not  required  for  the 
purpose  of  Justice,  but  would  be  to  make  a 
new  bargain  for  the  parties,  and  thus  to  do 
an  Injustice.  We  have  not  been  referred  to 
any  other  case  supporting  the  doctrine  that 
the  time  when  a  statute  of  limitation  should 
begin  to  run  might  be  anterior  to  the  deliv- 
ery of  the  note  evidencing  the  obligation,  be- 
cause such  note  was  antedated;  and  we 
think  that  the  case  of  Collins  t.  Driscoll, 
rather  than  that  of  Paul  t.  Smith,  states  the 
better  rule. 

5.  Interest  on  the  principal  of  this  note 
was  allowed  against  the  defendant  This 
holding  was  made  to  rest  upon  the  case  of 
In  re  Estate  of  King,  94  Mich.  411,  54  N.  W. 
178,  where  It  was  held  that  interest  did  not 
begin  to  rim  upon  a  note  payable  upon  de- 
mand until  payment  was  demanded.  By  the 
express  terms  of  the  note  in  that  case,  it 
bore  Interest  only  "after  maturity,"  which, 
for  the  purpose  of  determining  when  Inter- 
est should  begin  to  ran,  a  majority  of  the 
court  held  to  require  a  demand.  In  tliis 
case  the  note  merely  provides  for  the  pay- 
ment of  interest  It  is  not  limited  to  after 
maturity.  It  was  not  necessary,  therefore, 
to  make  a  demand  to  start  the  running  of 
interest  for  the  note  provided  for  ite  pay- 
ment from  the  time  that  the  note  became 
an  obligation,  i.  e.,  the  date  of  ite  delivery, 
if  not  the  date  of  the  note,  and  we  may  add 
that  while,  for  the  purpose  of  determining 
the  time  when  the  statutory  period  expired, 
It  was  proper  to  ascertain  the  date  of  deliv- 
ay,  such  date  was  not  conclusive  of  the  time 
interest  began  to  run,  as  the  parties  had  a 
right  to  make  interest  begin  from  an  earlier 
date,  so  long  as  they  did  not  violate  the  usury 
law,  of  'Which  there  is,  and  could  be,  no 
claim.  The  note  does  not  stete  in  express 
terms  that  It  shall  hear  Interest  "from  date," 
but  that  Is  implied;  and  to  dispute  It  would 
be  to  vary  the  terms  of  the  instrument  by 
parol.  It  Is  conceded  that  if  the  note  had 
been  made  payable  one  day  after  date 
or  one  day  after  demand,  with  Interest 
the  obligation  to  pay  Interest  from  date 
wonld  be  clear.  No  good  reason  snggeste 
Itself  for  saying  that  making  the  note  due 
on  demand,  i.  e.,  at  once,  should  be  token 
as  an  indication  of  an  intention  to  defer  the 
running  of  interest  until  demand,  though  it 
can  be  reasonably  said  when  the  running 
of  interest  is  expressly  stated  to  be  "after 
maturity."  2  Dan.  Neg.  Inst  |  1468,  and 
note  6.  We  conclude,  therefore,  that  the 
court  should  have  held  the  Item  of  Interest 
to  have  been  a  proper  credit. 

6.  The  sixth  item  relates  to  interest  npon 
certain  overdrafto  which  H.  B.  Webber  made, 
and  the  bank  carried  for  a  long  period.  A. 
J.  Webber  did  not  require  payment  of  this, 
bat  paid  full  interest  on  H.  B.  Webber's  note. 


without  making  a  claim  for  Interest  on  over- 
drafte,  and  H.  B.  Webber  never  paid  it 
In  his  (H.  B.  Webber's)  capacity  of  repre- 
sentotive  of  the  Arm  and  afterwards  of  the 
survivor,  it  was  his  duty  to  see  that  this  was 
paid,  and  it  Is  equitable  that  this  should 
be  a  charge  against  the  receivers  in  this  case. 
The  amount  Is  not  at  band,  bat  will  be  de- 
termined on  the  settlement  of  the  decree. 
If  counsel  cannot  agree  upon  It 

7.  A  note  of  $fiOO  was  given  by  Oeorge  H. 
Webber  to  the  bank,  and  this  was  permitted 
to  become  barred  after  the  death  of  Oeorge 
W.  Webber,  under  circumstances  which  are 
not  credlteble  to  the  survivor  or  his  repre- 
sentative. The  circuit  Judge  allowed  this 
item  as  claimed  by  the  complainant  and  in 
this  we  concur. 

8  and  8.  At  the  time  of  Oeorge  W.  Web- 
ber's death,  Oeorge  H.  Webber  had  over- 
drawn his  account  at  the  bank  $1,249.62. 
He  also  had  a  note  there  of  $1,890.90  bear- 
ing Interest  After  the  death  of  A.  J.  Web- 
ber, bis  administratrix,  although  diligent  In 
the  collection  of  other  claims,  did  not  press 
these  claims.  She  acted  In  a  fiduciary  ca- 
pacity, and  was  under  obligation  to  the  es- 
toto  of  Oeorge  W.  Webber  to  nse  every  effort 
to  collect  these  claims,  which  we  believe 
could  have  been  collected  had  H.  B.  Webber 
cared  to  do  It  and  she  cared  to  have  It  don& 
The  Items  shonld  be  allowed,  the  latter  with 
Interest  The  decree  will  provide  for  the 
charging  against  defendant  the  following 
items:  (1)  Cash  on  hand.  (2)  Oeorge  H. 
Webber's  overdraft  $742.37,  with  interest  to 
date  of  decree.  (S)  The  A.  J.  Webber  re- 
ceivership overdraft  with  interest  to  date 
of  decree.  (6)  Interest  on  the  overdrafts  of 
H.  B.  Webber  from  1896  to  April  30,  1901. 
(7)  The  amount  of  the  $500  note  of  Oeorge 
H.  Webbw,  with  interest  to  date  of  decree, 
as  per  provisions  of  the  decree  of  circuit 
court  (8)  The  $1,249.62  overdraft  with  in- 
terest from  the  date  of  filing  of  the  bill  to 
date  of  decree.  (9)  The  $1,690.90  note,  with 
Interest  at  rate  of  6  per  cent  to  commence- 
ment of  suit  afterwards  6  per  cent  to  date 
of  decree.  It  is  conceded  by  counsel  that 
an  Item  of  $1,000  advanced  by  A.  J.  Webber 
was  a  proper  charge,  and  that  the  decree 
should  so  stote. 

Subject  to  the  modifications  hn«ln  Indi- 
cated, the  decree  will  be  affirmed,  with  tax- 
able coste  of  both  courts  to  the  complainant 


OOODENOUOH  v.  BURTON  et  al. 
(Supreme   Court   of   Michigan.    Oct   1,    1906.) 
1.  Cosre— Skoubitt— Chanoxbt   Coubt-^ub- 

IBOIOTIOir. 

A  coort  of  equity  has  power  to  order  com- 
plainant to  give  security  for  costs  as  an  inci- 
dent to  the  court's  general  Jurisdiction,  inde- 
pendent of  Oomp.  Laws  1897,  {  9992,  providing 
for  security  for  costs. 

[Ed.  Note. — For  cases  In  point  see  voL  13. 
Cent  Dig.  CosU,  IS  9,  414,  4180 
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2l  Affkait-Rxtikw— Skocsitt   lom   Costs— 

DlSCKKTIOn. 

Th«  exercise  of  the  discretion  of  a  circuit 
jadge  in  an  eqnlty  suit,  requiring  complainant 
t»  siT*  secnrity  for  costs,  will  not  be  reviewed 
on  appeal. 

[Ed.   Note. — For   cases  in  point,  see  vol.  8. 
Cent  Dig.  Appeal  and  Error,  {(  3881-S88ai 
8.  OoflTS— SECUBirr— Applicatiok  —  FniHO— 

Tim— IiACHXS. 

Where  an  application  for  security  for  costs 
is  filed  with  or  soon  after  the  answer,  it  is  with- 
in the  discretion  of  the  circuit  Judge  to  deter- 
mine whether  the  application  should  be  denieo 
on  the  gronnd  of  laches. 

[Ed.  Note. — For  cases  In  point,  see  toL  18, 
Cent.  Dig.  Costs,  IS  418,  463-468.] 
4.  SAin— Failube  to  Giv»— Effect— Disitis- 

SAi.  OF  Bat.. 

It  was  proper  for  the  conrt  to  dismiss  a  bill 
for  complainant's  failure  to  comply  with  an 
order  requirinK  her  to  give  security  for  costs 
after  a  reasonable  opportunity  bad  been  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Coats,  I  637.] 

Appeal  from  Circuit  Court,  Berry  Connty, 
In  Chancery;  Clement  Smith,  Judge. 

Action  by  Trlpbena  Goodenoogh  against 
Edward  A.  Burton,  as  administrator  of  the 
estate  of  Charles  S.  Burton,  deceased,  and 
others.  From  an  order  dlsmlsslnf  the  bill, 
complainant  appeals.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  BLAIR,  MONTGOM- 
ERY, OSTRANDER,  HOOKER,  and  MOORE, 
J}. 

Dwight  Goes  (Robert  B.  Dawson,  of  coun- 
sel), for  appellant  Colgrove  &  Potter,  for 
appellees. 

HOOKER,  J.  In  this  cause  the  defendant 
moved  for,  and  was  granted,  an  order  for 
security  for  costs,  upon  a  showing  that  an 
execution  could  not  be  collected  from  the  com- 
plainant's property.  The  motion  was  made 
20  days  after  the  answer  was  filed,  presum- 
ably as  soon  as  a  session  of  court  would  per- 
mit of  Its  being  beard.  The  defendant  op- 
posed it  on  three  grounds:  (1)  That  the 
statute  does  not  permit  such  an  order  in  a 
diancery  case ;  (2)  that  it  Is  inequitable  un- 
der the  showing  made,  complainant  admitting 
her  poverty  and  filing  an  affidavit  of  merits ; 
(8)   that  the  motion  was  unduly  delayed. 

1.  If  the  statute  (section  9802)  does  not  ap- 
ply to  chancery  causes,  a  court  of  equity  has 
the  power  to  order  secnrity  for  costs,  which 
la  incident  to  courts  of  general  jurisdiction 
both  at  law  and  In  equity.  See  Newman  v. 
Landrine,  14  N.  J.  Eq.  282,  82  Am.  Dec.  284 ; 
Dyer  v.  Dunivan,  3  How.  Prac.  (N.  T.)  136; 
People  V.  Oneida  C.  P^  18  Wend.  (N.  T.)  662 ; 
Swift  T.  Collins,  1  Denlo  (N.  Y.)  668;  Broad- 
well  T.  Weeks,  1  Johns.  Ch.  826;  19  Cy.  PI. 
&  Pr.  840.  Old  chancery  rule  6,  and  the  pres- 
ent rule  8,  can  have  been  based  on  nothing 
but  such  Inherent  power.  See  Skinner  v.  Lu- 
cas, 68  Mich.  424,  36  N.  W.  203,  which  recog- 
nizes the  validity  of  rule  6. 

2.  This  court  will  not  review  the  discre- 


tion of  tbe  drcoit  Judge,  wbo  makes  or  denies 
an  order  for  security  for  costs. 

3.  While  it  a  general  rule  that  an  appli- 
cation for  security  should  be  mads  U  early 
as  practicable,  it  Is  oommendable  to  accom- 
pany it  by  an  answer  to  the  merits,  and 
where  It  is  filed  with  or  BO<m  after  such  an- 
swer is  filed  It  Is  within  the  discretion  of  the 
circuit  judge  to  determine  whether  it  should 
be  denied  on  the  gronnd  of  laches.  Shaw  v. 
Wallace.  2  DalL  (Pa.)  178, 1 L.  Ed.  888 ;  Ged- 
ney  v.  Purdy,  4T  N.  Y.  676. 

4.  It  was  proper  to  dismiss  the  bill  for  a 
failure  to  comply  with  the  order,  a  reasonable 
opportunity  having  been  given.  People  v. 
Fuller,  18  Wend.  (N.  Y.)  661 ;  Glfford  v.  Rob- 
erts, 126  Mich.  410,  84  N.  W.  465. 

The  decree  is  affirmed,  with  costs  of  both 
courts. 


CHAPMAN  T.   City   of   sault   stb. 

MARIE. 
(Supreme  Court  of  Michigan.    Oct.  1,  1906.) 

1.  DKOICATION— BVIDINCK— StTFnOIXNCT. 

Evidence  examined  and  held  to  support  a 
finding  of  a  dedication  of  an  alley  to  the  public 
from  user  for  the  statutory  period. 

2.  Same. 

The  mere  recording  of  a  oonvsyanoe  of  a 
right  of  way  used  by  the  public  without  any 
other  notice  to  the  public  and  without  any 
change  in  the  use  of  the  way  or  exercise  of  own- 
ership over  it,  does  not  change  the  character  of 
the  way  from  public  to  private  so  as  to  prevent 
the  running  of  the  statute  of  limitations. 

[Eld.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Dedication,  U  64-68,  7l.] 

3.  Sahb— Acceptance  OF  Dxdioatiok— Nices- 

SITT. 

To  constitute  an  implied  dedication  of  a 
way  to  the  public,  the  general  public  must  not 
only  use  the  way  and  travel  on  it  as  a  through- 
fare,  but  the  dedication  must  be  accepted  by  the 
public  authorities  and  the  way  mamtained  as 
other  highways. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16^ 
Cent.  Dig.  Dedication,  S§  64-71.] 

4.  BAlfE— EVIDENCB— SUFFICIBNOT. 

Evidence  examined  and  held  not  to  show 
an  acceptance  by  the  public  authorities  of  a 
dedication  of  a  way  to  the  public. 
6.  Same— BuBDXN  of  Pboof. 

A  municipality  claiming  that  a  way  was 
dedicated  has  the  burden  of  proving  its  accept- 
ance of  the  dedication. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Dedication,  St  81,  82.] 

6.  EsTOPPELr- Deeds— Aftkk  Acquired  Title 

BY  Vbndob— Effect. 

A  vendor  conveyed  to  a  purchaser  land  the 
title  to  which  was  in  the  government.  The  con- 
veyance did  not  warrant  title  against  the  govern- 
ment. Subsequently,  the  vendor  acquired  title 
from  the  government  and  then  conveyed  it  to  a 
third  person,  giving  him  a  full  covenant  war- 
ranty deed.  The  latter  recognized  the  title  of 
the  purchaser  by  accepting  and  acting  underr  a 
power  of  attorney  from  him,  and  did  not  oc- 
cupy the  land.  Held,  that  ths  title  which  the 
vendor  acquired  from  the  government  inured  to 
the  benefit  of  the  purchaser. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  {|  84,  81-98.] 
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13rror  to  Circuit  Court,  Chippewa  Counlr ; 
Joseph  H.  Steere,  Judga 

Ejectment  by  Charles  H.  Chapman  against 
the  city  of  Sault  Ste.  Marie.  There  was  a 
judgment  for  d^endant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Argued  before  McAI.VAT,  BLAIR,  MONT- 
60MBRY,  OSTRANDBR,  and  HOOKER,  JJ. 

John  W.  Shine,  for  appellant  George  B. 
Holden,  for  appellee. 

BliAIR,  3.  This  Is  an  action  of  ejectment 
to  recover  a  strip  of  land  13  feet  wide,  off 
the  west  side  of  private  land  claim  No.  83, 
commonly  known  as  "Ashmnn  Alley,"  ex- 
tending from  Portage  avenue  to  Bldge  street, 
two  public  streets  of  the  cliy  of  Sault  Ste. 
Marie.  Plaintiff  claimed  that  he  was  the 
owner  of  the  strip  of  land  in  question,  that 
the  alley  thereon  was  originally,  and  still 
continued  to  be,  a  private  way;  and  that 
such  use  as  the  public  had  made  of  the  alley 
was  consistent  with  such  private  character 
.«nd  presumably  In  recognition  thereof.  De- 
f aidant  denied  that  plaintiff  had  the  record 
title,  claimed  that  the  alley  was  originally 
opened  as  a  public  alley,  and  that  whether 
so  opened  or  not,  it  had  become  such  by  user 
under  section  4061  Compiled  Laws  of  1897  or 
by  adverse  possession  for  the  time  prescribed 
by  section  9714. 

The  following  conveyances  and  evidence  of 
title  of  private  land  claim  33  were  shown 
from  the  public  records:  Deed  from  Samuel 
ABbmun  to  John  Spauldlng,  May  2,  1849. 
Conveyance  by  John  Spauldlng  to  Sheldon 
McKnight,  May  6,  1853,  of  a  "right  of  way 
In  and  over  a  certain  strip  of  land  13  feet 
In  width,  etc.,"  "and  being  a  lane  or  passage 
now  fenced  out  and  leading  from  Portage 
street  to  Ridge  street,  nearly  in  front  of 
Judge  Samuel  Astunun's  new  dwelling  house, 
ete.,"  "and  the  said  land  or  passage  way  shall 
be  for  the  full  term  of  one  hundred  years 
from  the  date  of  this  instrument  of  a  width 
not  less  than  thirteen  feet"  This  convey- 
ance of  a  right  of  way  was  not  recorded  un- 
til 1883.  Deed  by  John  Spauldlng  to  Silas 
H.  Ashmun,  June  22,  1853.  Power  of  attor- 
ney, Silas  H.,  to  Samuel  Ashmun,  June  3, 

1853.  Lease  Silas  H.  by  Samuel  Ashmun, 
his  attorney,  to  John  B.  Pickining,  April  15, 

1854,  of  lot  "bounded  on  the  north  27  feet 
by  Portage  street  west  100  feet  by  lane 
from  Portage  to  Ridge  street"  etc  Dupli- 
cate receipt  of  the  register  and  receiver  of 
the  n.  S.  Land  Office  at  Marquette  to  John 
Spauldlng,  dated  September  21,  1867,  pur^ 
suant  to  an  act  of  Congress,  entitled  "An  act 
to  provide  for  the  examination  and  settle- 
ment of  claims  for  land  at  Sault  St&  Marie 
in  Michigan."  Deed,  John  Spauldlng  to 
Samuel  Ashmun,  July  30,  1858.  U.  S'.  pat- 
ent to  John  Spauldlng,  March  29,  187d. 

Plaintiff  also  produced  evidence  tending  to 
show  his  ftcqulrement  of  the  title  and  Inter- 
est in  the  property  of  Silas  H.  Ashmun  and 
Sheldon  McKnight    It  Is  conceded  that  from 


the  time  this  alley  was  opened,  it  was  used 
by  the  public  as  freely  and  fully  as  they 
wished  or  the  requirements  of  travel  in  that 
locality  demanded,  and  the  evidence  tends  to 
show  that  the  public  had  no  intimation  that 
this  was  a  private  alley,  other  than  the  pub- 
lic records.  It  appears  from  the  conveyance 
of  the  right  of  way  to  McKnight  that  at  tliat 
time.  May  6,  1853,  the  all«y  was  defined  by 
fences  and  connected  two  public  streets  or 
highways.  William  P.  Spauldlng,  a  brother 
of  John,  testified  that  the  alley  was  open  for 
two  or  three  years  before  1863,  and  it  was  his 
impression  that  it  was  open  In  1849,  and  then 
had  the  appearance  of  a  roadway.  That  he  liv- 
ed near  the  alley,  Imew  McKnight  and  the  A«h- 
muns  and  others  living  in  the  viciniiy,  and 
never  heard  from  his  brother  John  or  any 
one  else,  until  this  suit  came  up,  that  the 
alley  was  claimed  to  be  private  property. 
Slamuel  Ashmun  lived  on  the  south  side  of 
Ridge  street  about  opposite  the  alley,  and 
owned  lands  on  both  sides  of  the  alley. 
John  Boucba  testified  that  he  heard  "the 
boys  and  my  brother  and  my  father  mention 
that  he  opened  this  aU«y  so  that  ha  oould 
get  in." 

Defendant  gave  evldenc*  tending  to  show 
that  a  ditoh  had  been  dug  along  one  side  of 
the  alley ;  that  In  1867  or  1868,  the  south  end 
of  the  alley  at  Ite  juncture  with  Ridge  street 
had  been  filled  In  with  earth  or  gravel;  that 
In  1876,  a  sidewalk  had  been  built  on  the 
east  side,  which  had  been  subsequently  re- 
paired; that  some  15  years  before  the  trial, 
filling  and  grading  was  done  on  the  center 
and  southern  portion  of  the  alley;  that  In 
1897  some  gravel  was  put  on  the  alley  by 
direction  of  the  mayor  and  paid  for  by  the 
city;  that  a  resolution  was  adopted  by  the 
city  council  In  1895,  declaring  the  construc- 
tion of  a  sewer  in  the  alley  to  be  a  necessary 
public  improvement  Some  time  In  1886  or 
1887,  when  plaintiff  was  president  of  the  vil- 
lage, an  application  for  the  improvement  of 
the  alley  was  acted  upon  by  the  council,  and 
denied.  In  1899,  the  city  took  possession  of 
the  all^  and  began  filling  in  at  the  Ridge 
street  end.  With  the  exceptlcm  of  the  grad- 
ing done  by  direction  of  Mayor  Webster  In 
1897,  and  the  sewer  resolutions  of  1895,  there 
Is  no  direct  competent  evidence  of  any  action 
of  the  municipality  or  Ite  officers  with  ref- 
erence to  this  alley  until  1899,  which  was 
the  occasion  of  this  suit  Sheldon  McKnight 
In  1853,  lived  on  Ridge  street  near  the  south 
end  of  the  alley  and  was  engaged  In  porta- 
ging freight  around  the  rapids.  He  kept  a 
number  of  teams,  and  used  the  alley  in  con 
nection  with  his  business. 

The  circuit  judge  held  that  plaintiff  had 
shown  title  In  himself  and  submitted  the 
case  to  the  jury  "squarely  upon  the  question 
of  20  years'  peaceable  i)osseBslon,  and  we  will 
leave  it  for  you,  for  your  opinion  and  ver- 
dict upon  that  matter,  under  Instructions 
which  it  is  the  duty  of  the  court  to  give  7011 
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relatiT*  to  peaceable  poBseasioa"  Among 
other  tblng>>  the  Jodge  histnicted  the  Jury 
as  follows:  "It  ia  claimed  that  this  strip 
was  not  only  traveled  by  the  pnblic,  but  that 
It  was  improved  at  public  expense,  and  that 
is  a  question  of  fact  for  yon.  The  user  re- 
quired as  a  matter  of  law  to  sustain  the  de- 
fense must  be  like  that  of  highways  general- 
ly. Not  only  the  general  public  must  use  It 
and  travel  upon  it  as  a  thoroughfare,  but  the 
implied  dedication  must  l>e  accepted  by  the 
public  authorities,  and  the  way  taken  in 
charge  and  maintained  as  other  Ughways. 
It  Is  for  you  to  say  what  the  testimony 
shows  along  that  line,  but.  In  connection 
with  other  proof,  if  you  find  that  there  is 
other  proof,  you  have  a  right  to  consider 
acceptance^  User,  of  itself,  does  not  consti- 
tute acceptance,  but  it  is  competent  evidence 
tending  to  prove  it,  and  the  general  use  by 
the  public  as  evidence  tending  to  prove  it  is 
for  you  to  consider." 

Error  is  assigned  upon  this  instruction, 
and  it  Is  contended  that  there  was  no  compe* 
tent  evidence  of  any  improvements  of  the 
alley  at  public  expense  at  a  date  early 
enough  to  bring  the  case  within  the  stat- 
ute. It  is  also  urged  that  this  was  clearly 
a  private  alley  and  the  statutes  relied  up- 
on were  not  applicable  at  all  under  the  doc- 
trine of  Stickley  v.  Sodus  Township,  131 
Mich.  510,  91  N.  W.  745,  59  L.  R.  A.  287, 
and  similar  cases.  The  question  whether  this 
alley  was  originally  laid  out  as  a  private  way 
was  properly  submitted  to  the  Jury.  So  far 
as  the  record  affords  any  light,  the  way 
would  seem  to  have  been  originally  opened 
by  Samuel  Ashmun,  probably  to  gain  access 
to  his  lands  adjoining  the  alley  and  to  his 
house  on  Ridge  street  opposite  the  south  end 
of  the  alley.  Whether  Ashmun  had  any  title 
whatever  to  private  land  claim  33  upon  which 
to  base  his  deed  to  Spauldlng  does  not  appear. 
The  natural  Inference  would  be  from  the 
record  that  he  had  no  title  but  merely  a 
claim  which  might  or  might  not  eventually 
ripen  into  a  title.  If  this  alley  was  opened 
as  a  private  way  by  Samuel  Ashmun,  as  testi- 
fied by  plaintiff's  witness,  Boucba,  then  it 
is  apparent  that  he  must  have  opened  it 
prior  to  his  deed  to  Spauldlng  in  May,  1849, 
and  It  Is  significant  that  he  made  no  reserva- 
tion of  this  way  in  his  deed.  It  was  open 
to  the  Jury  upon  this  record  to  find  that 
while  Ashmun's  p^rlmary  motive  In  opening 
this  alley  was  his  own  convenience,  he  in- 
tended to  confer  upon  the  public  the  same 
rights  be  had  in  It.  The  mere  fact  of  record- 
ing the  conveyance  to  McKnight  of  a  right  of 
way  without  any  other  notice  to  the  pnblic 
and  without  any  change  in  the  use  of  the 
alley  or  exercise  of  ownership  over  It,  would 
not  of  itself  change  the  character  of  the 
alley  from  public  to  private  so  as  to  prevent 
the  running  of  the  statute  Ellsworth  v. 
Grand  Rapids,  27  Mich.  266.  There  is  a 
marked  dlfferpnce  behveen  this  case  and 
Stickley  V.  Sodus  and  similar  cases  where 


the  use  of  the  way  by  the  public  was  for  the 
benefit  of  the  owner  of  the  way  and  It  was 
originally  laid  out  as  a  private  way. 

Plaintlfrs  counsel  insists,  however,  that 
even  if  it  was  competent  for  the  Jury  to  find 
a  dedication  to  the  public  from  user  for  the 
statutory  period,  there  was  no  evidence  of 
any  acceptance  of  such  dedication  and  the 
Judge  erred  In  submitting  the  question  to 
the  Jury.  The  learned  trial  Judge  correctly 
Instructed  the  jury  that  "not  only  the  general 
public  must  use  it  and  travel  upon  It  as  a 
thoroughfare,  but  the  Implied  dedication 
must  be  accepted  by  the  public  authorities 
and  the  way  taken  in  charge  and  maintained 
as  other  highways."  Alton  ▼.  Memwenberg, 
108  Mich.  629,  68  N.  W.  571 ;  Irving  v.  Ford, 
66  Mich.  241,  82  N.  W.  601;  Harriman  v. 
Howe,  78  Hun,  28%  28  N.  T.  Supp.  868; 
Id.,  166  N.  Y.  688,  50  N.  H.  1117.  Important 
consequences  flow  from  the  aooeptance  of 
a  highway  by  the  public  authorities,  and 
the  rule  is  a  salutary  one,  which  requires 
that  mere  user  by  individuals  shall  not  ren- 
der the  corporate  body  liable  for  socta  con- 
sequences. We  are  unable  to  find  in  this 
record  any  competent  evidence  of  any  act 
of  any  public  officer  or  of  the  expenditure  of 
any  of  the  public  funds,  prior  to  1896,  with 
reference  to  this  alley,  and  unless  the  doing 
of  the  work  shown  to  have  been  performed, 
without  any  competent  evidence  as  to  who 
did  It,  permits  an  inference  that  it  was  per- 
formed by  public  officers,  there  was  no  evi- 
dence of  an  acceptance  of  the  way  by  the 
municipality.  The  burden  of  proof  was  on 
the  defendant  to  show  the  acceptance  of  the 
way,  and  we  do  not  think  the  evidence  pro- 
duced was  sufficient  to  discharge  such  burdoi. 

Defendant  contends  thst  plaintiff  failed  to 
establish  record  title,  for  the  following  rea- 
sons: "June  22, 1853,  when  Spauldlng  deeded 
the  land  to  Silas  H.  Ashmun,  through  whom 
plaintiff  claims,  the  fee  was  in  the  United 
Stetes  government,  and  Spauldlng,  at  best, 
was  but  a  squatter  on  government  land,  lay- 
ing claim  to  it  He  merely  had  a  deed  from 
Samuel  Ashmun  who  in  turn  had  no  title 
to  the  property.  In  1857  the  contested 
claims  In  Sault  Ste.  Marie  were  adjudicated 
by  the  government,  and  title  to  the  said  land 
was  confirmed  and  a  duplicate  receipt  for 
patent  issued  to  Spauldlng,  September  21st 
of  that  year.  His  next  step,  July  18,  1868, 
was  to  deed  this  land  to  Samuel  Ashmun, 
giving  him  a  full  covenant  warranty  deed 
therefor.  In  the  deed  of  conveyance  of  June 
22,  1853,  to  Silas  H.  Ashmun,  Spauldlng  ex- 
pressly refused  to  warrant  title  against  the 
United  Stetes  government,  in  whom  the  fee 
of  the  land  was  lodged  at  the  time.  That 
conveyance  amounted  to  nothing  more  than 
to  convey  a  squatter's  right,  but  the  convey- 
ance later  (after  claims  had  been  adjudicated 
and  title  to  this  land  was  confirmed  in  Spauld- 
lng) to  Silas  H.  Ashmun,  warranting  title 
without  exception,  must  be  held  to  have  car- 
ried title,  and  plaintiff  does  not  claim  through 
this  chain.    Since  the  conveyance  to  Samuel 
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AShmnii  of  the  land  In  qnestlon,  be  and  bis 
belrs  and  assigns  bare  beld  possession,  oc- 
cnpled  and  asserted  title  to  said  claim  S3, 
except  tbe  strip  in  question,  with  between  two 
and  tbree  feet  adjoining,  until  tbe  present 
time,  the  strip  in  question  having  been  in  use 
and  open  to  tbe  public  as  a  traveled  way 
by  whomsoever  desired  to  pass  along  it" 

There  Is  no  testimony  In  the  record  to 
support  tbe  claim  that  since  the  conveyance 
to  Samuel  Ashmun  bis  heirs  and  assigns 
have  occupied  tbe  lands  in  question.  The 
deed  to  Silas  Ashmun  preceded  the  deed  to 
Samuel  Ashmun  and  Samuel  recognized  bis 
title  by  accepting  and  acting  imder  a  i>ower 
of  attorney  from  him.  Any  title  which 
Spauldlng  acquired  would  inure  to  the  benefit 
and  support  tbe  title  of  Silas  Ashmun.  The 
fact  that  the  acts  of  the  United  States 
government  were  excepted  from  tbe  covenants 
of  warranty  in  tbe  deed  to  Silas  and  not 
from  tbe  latw  deed  to  Samuel  Is  of  no  im- 
portance, since  the  title  was  confirmed  In 
and  tbe  patent  Issued  to  Spauldlng.  We  think 
tbe  Instruction  of  the  court  was  correct  upon 
this  record. 

For  tbe  error  pointed  out,  tbe  Judgment  Is 
reversed,  and  a  new  trial  granted. 


FRANKLIN  t.  JAMBSON-WOHLBR  et  al. 

(Supreme  Court  of  North   Dakota.     Julv  80 
1906.) 

1.  MOBTOAOES— FOBEOI^SUBB— RXDBMPIIOn — 
JUHIOB  lNCinfBKA.HCKS. 

A  redemption  from  an  execution  or  mort- 
gage sale  b;  a  Junior  incumbrancer  operates  as 
an  assignment  or  transfer  of  tbe  rights  of  tbe 
purchaser  at  the  sale,  and,  if  there  U  no  snb- 
Bequent  redemption  within  the  time  limited  by 
law,  tbe  lien  under  which  the  redemption  was 
effected  is  extinguished,  and  the  redemptioner 
acquires  the  title. 

_[Ed.  Note.— For  cases  in  point,  see  vol.  85, 
Cent  Dig.  Mortgages.  {  1884.] 

2.  Samb— Cahoeixation  or  Saue. 

A  redemption  by  the  debtor  or  mortgagor 
who  owns  the  land  sold  cancels  the  sale. 

[Eld.  Note. — For  cases  in  point  see  vol.  85, 
Cent  Dig.  Mortgages,  S  18S0.] 

8.  SAiflt — Shebitf'b  Dexd  to  Assignee. 

Where  a  redemption  from  a  mortgage  sale 
was  ostensibly  made  by  and  in  the  name  of  an 
incumbrancer,  but  was  in  fact  made  by  and  for 
the  mortgagor  himself,  who  owned  the  land  sold, 
and  the  certificate  of  redemption  issued  to  the 
ostensible  redemptioner  who  assigned  it  to  the 
mortgagor,  by  whom  it  was  again  assigned  to  a 
third  person,  a  sherifiTs  deed  to  such  subsequent 
assignee  passes  no  title,  in  the  absence  of  any 
showing  entitling  such  assignee  to  a  decree  ad- 
Judging  him  to  be  the  owner  on  equitable 
grounds. 

[Bid.  Note.— For  cases  in  point  see  vol.  86, 
Cent  Dig.  Mortgages,  |  1880.] 

4.  Sahb— Canceli.atioi«  of  Debt. 

Where  lx>th  the  redemptioner  and  the  debt- 
or, through  mutual  ignorance  of  their  legal 
rights,  regarded  the  certificate  of  redemption 
merely  as  an  evidence  of  debt  in  addition  to  the 
debt  secured  by  tlie  mortgage,  the  possession 
of  such  certificate  by  the  debtor  is  prima  facie 
evidence  that  tbe  same  had  been  discharged  and 
canceled. 


B.  Sake. 

The   evidence   is   Insufficient  to  overoom* 
such  prima  facie  evidence  of  cancellation. 

(Syllabus  by  the  Cionrt) 

Appeal  from  District  Court,  Orand  Forlcs 
County;  C.  J.  Flak,  Judge. 

Action  by  C  F.  Franklin  against  Delia  P. 
Jameson-Wobler  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Modified 
and  affirmed. 

J.  H.  Frame  and  Tracy  B.  Bangs,  for  ap- 
pellant   Guy  0.  H.  Corliss,  for  respondents. 

BNGBRUD,  J.    Plaintiff  brought  this  ac- 
tion to  foreclose  a  real  estate  mortgage  given 
by  defmdant  Mrs.   Jameson-Wohler  to  one 
Dr.  Rellly,  by  whom  it  was  assigned  to  plain- 
tiff.    The  mortgage  purports  to  secure  tbe 
mortgagor's  promissory  note  for  $750   aud 
Interest  at  12  per  cent  per   annum   from 
Its  date,  October  24,  1896.    Tbe  note  was  due 
November  1,  1897.    It  Is  alleged  in  tbe  com- 
plaint that  a  prior  mortgage  on  the  premises, 
given  to  Janney,  Semple  &  Co.,  had  been  fore- 
closed on  January  8,  1898,  and  tbe  property 
sold  to  said  Janney,  Semple  &  (3o.  for  $455.- 
95.    That  said  Dr.  Rellly,  as  second  mort- 
gagee, redeemed  from  said  sale  in  January, 
1899,  and  received  a  sherilTs  certificate  of 
redemption,  paying  for  that  purpose  tbe  sum 
of  $510.65.     That  thereafter  the  defendant 
Mrs.  Jameson-Wohler,  by  fraud  and  stealth. 
and  without  consideration,  obtained  possea- 
sion  of  an  instrument  which  had  been  exe- 
cuted by  Rellly  purporting  to  assign  to  her 
said  certificate  of  redemption,  and  that  she 
thereafter  executed  to  defendant  Frank  Wob- 
ler  an  assignment  thereof — all  of  which  in- 
struments were  recorded.    That  said  Frank 
Wohler  thereafter,  pretending  to  be  the  owner 
and  assignee  of  said  certificate  of  redemp- 
tion, presented  tbe  same  to  the  sheriff  and 
procured  from  that  officer  a  sheriff's  deed  of 
said  premises,  which  deed  was  also  recorded. 
Tbe  only  relief  prayed  for  is  the  foreclosure 
of  the  mortgage  in  the  usual  form  for  the 
amount  due  on  the  mortgage,  including  there- 
in tbe  sum  paid  for  redemption  from  tbe 
first  mortgage.    Plaintiff's  theory  apparently 
is  that  the  redemption  bad  no  other  effect 
than  tbe  payment  of  a  prior  lien,  entitling 
him  only  to  add  the  sum  so  paid  to  bis  own 
lien,     "the  plaintiff   has   misconceived   his 
rights  as  well  as  bis  remedy.  If  tbe  facts  were 
as  alleged  in  the  complaint,  tbe  redemption 
by  Rellly  as  second  mortgagee  had  the  ef- 
fect to  transfer  to  him  all  tbe  rights  of  the 
purchaser   at   the   sale;    tbe   certificate  of 
redemption  operating  as  an  assignment  of 
the  certificate  of  sale.    After  tbe  year  for 
redemption    expired   be  was   entitled  to   a 
sheriff's  deed,  which  would  vest  the  title  in 
him.     Rev.  Codes  1899,  {  6544  (Rev.  Codes 
1905,    i  7143);     Sprague   v.   Martin   (Minn.) 
13  N.  W.  34.    His  mortgage  lien  would  there- 
by be  extinguished.    If  tbe  assignment  of  tbe 
redemption    certificate   was    wrongfully   ob- 
tained from   Rellly,  tbe   remedy   is  a  suit 
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In  equity  to  eetablish  tbat  fact  and  enforce 
Rellly'B  or  the  plalntUTs  right  to  the  land 
as  a  real  owner  thereof.  The  complaint 
clearly  states  no  cause  of  action  for  the  fore- 
closare  of  the  second  mortgage.  Thfs  objec- 
tion to  the  complaint,  however,  was  appar- 
ently lost  sight  of  In  the  conrt  below. 

The  defendants  Mrs.  Jameson-Wobler  and 
Mr.  Wohler  answered  Jointly,  and  allege  that 
the  note  and  mortgage  described  In  the  com- 
plaint were  given  for  only  $3S0,  bat  tbat 
Dr.  Reilly,  the  mortgagee,  fraudulently  al- 
tered the  same  so  as  to  make  the  same  ap- 
pear as  a  note  and  mortgage  for  $750.  They 
further  allege  that  the  redemption,  although 
made  In  the  name  of  Dr.  Reilly  as  a  mort- 
gagee, was  In  fact  made  by  and  for  Mrs. 
Jameson-Wohler,  the  mortgagor  and  then 
owner  of  the  land;  and  that  the  amount 
paid  for  the  redemption  was  the  money  of 
said  Mrs.  Jameson-Wobler,  and  not  the  money 
of  Reilly.  They  further  aver  that  the  en- 
tire mortgage  debt  was  paid  to  Dr.  Reilly. 
They  pray  for  a  Judgment  canceling  the  mort- 
gage as  a  cloud  on  the  title  and  adjudging 
Frank  Wohler  to  be  the  owner  of  the  land 
by  virtue  of  the  sheriff's  deed.  The  trial 
court  found  for  defendants,  and  Judgment 
was  entered  for  the  relief  prayed  for  by 
them.  This  appeal  is  from  the  Judgment, 
and  appellant  demands  a  retrial  of  all  the 
issues. 

It  is  quite  apparent  that  Dr.  Reilly  and  Mrs. 
Jameson-Wohler  are  the  real  opposing  par- 
ties In  this  action.  Aside  from  the  documen- 
tary evidence,  the  testimony  of  these  two 
persons  is  virtually  the  only  evidence  in 
the  case.  It  is  painfully  evident  that  each 
of  these  two  witnesses  are  alike  unworthy 
of  credit  As  to  Dr.  Reilly,  the  record  clear- 
ly discloses  that  he  knowingly  testified  false- 
ly at  the  trial  touching  material  facts  In  the 
case;  and,  as  to  the  opposing  witness.  It 
Is  very  apparent  tbat  she  had  little  respect 
for  the  obligations  imposed  by  her  oath.  It 
Is  undisputed  that  Mrs.  Jameson-Wohler  has 
had  possession  of  the  note  and  mortgage 
and  sheriff's  certificate  of  redemption  since 
long  prior  to  the  commencement  of  this  ac- 
tion. It  is  also  evident  from  the  allegations 
of  the  complaint  and  answer,  as  well  as  from 
the  testimony  of  both  parties,  that  both  of 
them  assumed  and  acted  on  the  assumption 
that  the  redemption  certificate  was  merely 
an  evidence  of  a  debt  or  obligation  in  addi- 
tion to  that  evidenced  by  the  note  and  mort- 
gage. That  being  so,  the  possession  of  the 
certificate  of  redemption  by  the  supposed 
debtor  should  be  given  the  same  evidentiary 
force  as  the  possession  of  the  note  and  mort- 
gage by  the  obligor.  Rev.  Codes  1899,  S  5713c, 
subds.  1,  9  (Rev.  Codes  1905,  {  7317).  It 
Is  prima  facie  proof  that  the  obligations  have 
been  discharged  and  canceled.  The  alle- 
gation that  the  possession  of  these  papers  was 
surreptitiously  obtained  by  Mrs.  Jameson- 
Wohler  is  supported  by  no  other  testimony 
than  that  of  Dr.  Reilly,  who,  as  we  have 
already  stated.  Is  utterly  unworthy  of  credit. 


It  follows  that  the  prima  facie  proof  of  dis- 
charge or  cancellation,  afforded  by  the  fact 
that  the  papers  are  in  Mrs.  Jameson- Wohler's 
possession,  must  prevail.  The  testimony  of 
Mr.  Prom  is  too  vague  and  Indefinite  to  be 
of  any  value  as  corroborative  of  that  of 
Dr.  Reilly.  It  tends  to  discredit  Mrs.  Jame- 
son-Wohler's  testimony;  but,  as  above  in- 
dicated, that  was  unnecessary,  because  we 
disregard  her  testimony  for  the  same  rea- 
sons that  we  decline  to  believe  Dr.  Rellly's. 

There  was  no  evidence  tbat  Frank  Wohler 
Is  the  owner  of  the  land  In  question.  He 
claims  title  by  virtue  of  the  sheriff's  deed, 
which  he  obtained  as  an  alleged  assignee 
of  the  certificate  of  redemption.  But  If 
tbat  redemption  was  In  fact  made,  as  he 
claims,  by  Mrs.  Jameson-Wohler,  the  mort- 
gagor and  then  owner  of  the  land,  then  such 
a  redemption  Is  a  cancellation  of  the  fore- 
closure or  execution  sale.  Rev.  Codes  1899, 
i  6646  (Rev.  Codes  1906,  i  7144) ;  Spragae  v. 
Martin,  supra.  This  result  would  in  no 
way  be  avoided  by  the  device  of  redeeming 
in  Rellly's  name  and  causing  bis  certificate 
of  redemption  to  be  assigned  to  the  mort- 
gagor and  owner  of  the  land.  There  is  no 
showing  upon  which  to  base  a  finding  that 
Mr.  Wobln  Is  equitably  entitled  to  the  owner- 
ship of  the  land.  It  follows  that  the  assign- 
ment from  Mrs.  Jameson-Wohler  to  Frank 
Wohler  passed  nothing. 

The  Judgment  should  be  modified  so  as  to 
adjudge  the  ownership  of  the  land  to  Mrs. 
Jameson-Wobler,  Instead  of  to  Frank  Woh- 
ler. As  thus  modified  the  Judgment  is  af- 
firmed, respondents  to  recover  the  taxable 
costs.    All  concur. 


WARD  et  al.   ▼.  ORADIN. 

(Supreme  Court  of  North  Dakota.    Aug.  4, 
1906.) 

1.  COURTIKS— ObOARIZATION— DUtKOT  ATTACK. 

The  right  of  McLean  county  to  exercise  its 
corporate  powers  over  the  territory  added 
thereto  by  chapter  60,  p.  129,  Laws  1891, 
cannot  be  assailed,  even  by  a  direct  attack, 
either  at  the  suit  of  a  private  person  or  by  the 
state.  State  v.  McLean  Co.,  92  N.  W.  385, 
11  N.  D.  356,  followed  and  approved. 

2.  MUNTCIPAI.     COBPORATIONS— OBOANIZATION 
— COIXATEBAL  ATTACK. 

The  existence  and  authority  of  a  manidpal 
corporation  acting  under  color  of  law  cannot 
be   questioned   collaterally  by   private   suitors. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  44.] 

3.  SnEBIFTS— CONVEBSIOK  —  iLLrOAL      SAXS  — 

Evidence. 

The  sheriff  was  sued  in  conversion  for 
seiTiing  and  selling  property  pursuant  to  a  pro- 
ceeding to  collect  personal  property  taxes  from 
a  delinquent  taxpayer.  One  of  the  contested 
issues  was  whether  the  property  belonged  to 
the  taxpayer  or  to  plaintiffs,  and  the  taxpayer 
was  the  principal  witness  for  plaintiffs.  The 
defendant  was  permitted  to  prove  that  the  tax- 
payer, whom  the  defendant  claimed  owned  the 
property  seized,  had  never  voluntarily  paid  tha 
taxes  imposed  on  him.    Held  prejudicial  error. 
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i.  Plkadino— Waiveb  op  DKFKcrrs. 

Trivial  defects  in  a  pleading,  which  could 
not  mislead,  should  be  disregarded,  where  no 
objection  is  made  before  trial. 

[Ed.  Note. — For  cases  in  point,  bm  toL  39, 
Gent  Dig.  Pleading,  {  1360.] 

(Syllabua  by  the  Conrt) 

Appeal  from  District  Conrt,  McLean  Coun- 
ty; W.  H.  Winchester,  Judge. 

Action  by  Ralph  D.  Ward  and  others 
against  Ole  Oradln.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Reversed. 

Newton  &  Dullam,  for  appellants.  W.  h. 
Nuessle  and  Ooy  O.  H.  Corliss,  for  respond- 
ent 

BNGERUD,  J.  The  plaintiffs  are  suing 
to  recover  damages  for  the  alleged  conver- 
sion of  88  head  of  cattle,  which  they  claimed 
to  own  as  partners  -when  the  cattle  were 
seized  by  the  defendant,  who  at  the  time 
of  the  seizure  was  the  sheriff  of  McLean 
county.  The  defendant  admits  the  seizure 
and  sale  of  the  cattle,  but  denies  that  they 
were  the  sole  property  of  Ralph  D.  Ward, 
one  of  the  plaintiffs.  Defendant  justlfles 
the  seizure  and  sale  by  virtue  of  proceed- 
ings to  collect  certain  delinquent  personal 
property 'taxes  aseessed  against  Ralph  D. 
Ward  in  McLean  county.  There  was  a  trial 
to  a  jury,  which  found  in  favor  of  defendant, 
and  judgment  was  entered  accordingly. 
Plaintiffs  moved  In  the  altematlye  for  judg- 
ment notwithstanding  the  verdict  or  for  a 
new  trial,  which  motion  was  heard  and  de- 
nied before  the  entry  of  judgment  This  ap- 
peal is  from  the  judgment. 

One  of  the  main  questions  in  controversy 
at  the  trial  was  as  to  the  ownership  of  the 
cattle.  The  defendant  claimed  that  Ralph  D. 
Ward  was  the  sole  owner  thereof,  and  de- 
nied that  the  other  two  plaintiffs  had  any 
Interest  therein.  In  relation  to  this  issne  the 
defendant's  counsel  propounded  to  the  coun- 
ty treasurer,  who  was  a  witness,  the  follow- 
ing question:  "State  whether  or  not  Ralph 
D.  Ward  has  paid  any  i>ersonal  property 
taxes  since  1899  voluntarily."  The  question 
was  objected  to  on  the  ground  that  It  was 
Incompetent  irrelevant  and  Immaterial. 
PlaintiCrs  counsel  thereupon  stated  that  the 
object  of  the  question  was  to  show  a  persis- 
tent and  determined  purpose  to  avoid  the 
payment  of  taxes,  and  the  court  overruled 
the  objection.  The  witness  answered  that 
said  Ward  had  not  voluntarily  paid  such 
taxes  since  1899.  The  evidence  was  clearly 
Irrelevant  to  the  issue  being  tried.  That  It 
was  prejudicial  Is  equally  plain,  especially 
in  view  of  the  avowed  object  of  the  question. 
It  could  hardly  fall  to  create  a  prejudice  in 
the  minds  of  the  jury  against  the  plaintiffs, 
and  especially  against  Ralph  D.  Ward,  who 
was  their  main  witness.  This  error  requires 
a  reversal  and  new  trial. 

There  was  no  error  In  denying  plalntUTs' 
motl<m  for  a  directed  verdict  and  hence  the 
motion   for   judgment  notwithstanding   the 


verdict  was  also  properly  denied.  On  this 
point  plaintiffs  contend:  (1)  That  there  was 
no  Issue  made  by  the  answer  as  to  plaintiffs' 
alleged  joint  ownership  of  the  cattle  on  the 
date  of  the  conversion;  (2)  that  the  place 
where  the  seizure  by  the  sheriff  was  made 
was  outside  the  boundaries  of  McLean  coun- 
ty. We  think  the  criticism  of  the  answer  is 
hypercritical.  The  complaint  allege^  the 
conversion  on  October  3,  1903.  The  denial  of 
plaintiffs'  alleged  ownerslilp  found  In  the 
answer  is  in  the  present  tense,  and,  strictly 
construed,  simply  denies  that  the  plaintiffs 
were  the  owners  on  the  day  the  answer  was 
dated  or  verlfled;  but  it  is  perfectly  plain 
that  It  is  merely  a  grammatical  error,  which 
could  mislead  no  one,  and  which  would  hara 
been  speedily  corrected,  if  attention  had  been 
called  to  it  before  the  trial.  We  think  it  Is 
one  of  those  trivial  defects  which  the  court 
is  directed  to  disregard  by  section  5300,  Rev. 
Codes  1899  (Rev.  Codes  1906,  {  6886).  The 
answer  also  contains  a  general  denial,  and  In 
the  part  of  the  answer  pleading  the  justiflca- 
tion  It  is  stated  in  express  terms  that  the 
levy  was  made  upon  cattle  then  belonging 
to  Ralph  D.  Ward. 

The  plaintiffs  contend  that  the  cattle  In 
question  were  seized  outside  of  McLean  coun- 
ty, where  the  defendant  and  the  taxing  of- 
fices of  that  county  had  no  authority  to  act. 
The  defendant  contends,  on  the  other  hand, 
that  the  place  of  seizure  lies  within  McLean 
county,  and  that  the  seizure  and  sale  were 
therefore  made  with  legal  authority.  The 
pleadings  fix  the  place  of  seizure  upon  section 
22,  township  148,  range  86.  This  Is  within 
the  boundaries  of  McLean  county  as  fixed  by 
chapter  50,  p.  129,  Laws  1891;  the  same  be- 
ing an  act  to  Increase  the  boundaries  of  Mc- 
Lean and  certain  other  counties.  Counsel  for 
plaintiffs  contend  that  this  act  Is  void  for 
the  reason  that  the  subject  of  the  act  Is  not 
expressed  in  the  title,  and  to  sustain  this 
contention  rely  upon  the  decision  of  this 
court  in  Richard  r.  Stark  County,  8  N.  D. 
392,  79  N.  W.  863,  We  are  agreed  that  the 
right  of  McLean  county  to  exercise  its  cor- 
porate authority  over  the  territory  added  by 
chapter  60,  p.  129,  Laws  1891,  Is  not  now 
open  to  question.  This  court  held  in  State 
V.  McLean  County,  11  N.  D.  356,  92  N.  W. 
386,  In  a  direct  attach  by  quo  warranto  up- 
on the  corporate  authority  being  exercised 
by  McLean  coimty  over  the  territory  in  ques- 
tion under  the  act  of  1891,  that  because  of 
the  long-continued  and  general  acquiescence 
in  the  validity  of  that  act  and  for  the  reason 
stated  in  the  opinion,  it  coald  not  be  question- 
ed, whether  upon  the  application  of  a  pri- 
vate relator,  or  even  upon  application  of  the 
state.  We  are  entirely  satisfied  with  the  con- 
clnaion  announced  in  that  case.  But  re- 
gardless of  our  conclusion  In  the  above  case, 
in  no  event  can  the  present  attack  be  sus- 
tained. The  former  was  a  direct  attack.  The 
present  attack  Is  entirely  collateral.  Mc- 
lican  county  has  been  exercising  Jurisdiction 
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■over  the  territory  in  question  under  the  as- 
earned  authority  of  the  act  above  referred  to 
for  16  years.  It  is  settled  law  that  "where 
«  mnnldpa]  corporation  is  acting  under  color 
of  law,  and  its  existence  Is  not  questioned  by 
the  state,  It  cannot  be  collaterally  drawn  In 
question  by  private  persons;  and  the  rule  Is 
not  different,  although  the  Constitution  may 
prescribe  the  manner  of  Incorporation. 
*  *  *  In  such  cases  evidence  that  the  cor- 
poration ia  acting  as  such  is  all  that  Is  re- 
paired." 1  Dillon  on  Munic.  Corp.  (4th  Ed.) 
U  43a,  418;  Cooley,  Const.  Llm.  (5th  Bd.) 
311;  1  Smith  on  Munlc.  Corp.  i  60,  and  cases 
cited;  also  Color  &  Co.  v.  Dwlght  School  Dis- 
trict, S  N.  D.  249,  65  N.  W.  687,  28  Ii.  K.  A. 
€48,  and  cases  cited.  It  is  manifest,  there- 
fore, tliat  to  the  extent  that  the  plaintiffs' 
right  of  recovery  rests  upon  an  alleged  want 
of  authority  in  the  officers  of  McLean  coun- 
ty to  impose  and  collect  taxes  in  the  terri- 
tory in  question,  it  is  not  well  founded. 

For  the  reason  first  above  stated,  the  Judg- 
ment will  be  reversed,  and  a  new  trial  grant- 
ed. It  is  not  necessary  to  express  any  opin- 
ion as  to  whether  the  special  verdict  in  this 
-case  is  sufficient,  or  as  to  whether  the  in- 
sufficiency of  the  verdict  would  be  ground  for 
reversal,  if  the  facts  not  found  appeared 
from  the  statement  of  the  case  to  have  been 
admitted  or  conclusively  established. 

XOUNG,  J.  (concurring).  I  concur  in  the 
result,  but  place  my  concurrence  In  the  re- 
versal upon  the  insufficiency  of  the  special 
vordlct  At  the  close  of  the  testimony,  the 
<wnrt,  against  the  objection  and  exception 
of  plaintiffs'  counsel,  submitted  the  case  to 
the  Jury  for  a  special  verdict  upon  six  ques- 
tions. No  general  verdict  was  returned. 
The  special  verdict,  consisting  of  the  ques- 
tions and  the  Jury's  answers  thereto,  is  as 
follows:  "Verdict:  (1)  What  was  the  value 
of  the  property  In  question  at  the  time  of 
the  alleged  sale  thereof  by  the  defendant? 
Five  hundred  and  eigbty-flve  dollars  ($585. 
00).  (2)  Who  was  the  owner  of  the  cattle 
in  question  at  the  time  of  the  alleged  sale 
thereof  by  the  defendant?  Ralph  D.  Ward. 
(3)  Was  the  plaintiff  Ralph  D.  Ward  the 
sole  owner  of  the  cattle  In  question  at  the 
time  of  the  allied  sale  thereof  by  the  de- 
fendant? Tea.  (4)  What,  if  any,  interest 
did  the  plaintiff  Ralph  D.  Ward  have  In  the 
cattle  in  question  at  the  time  of  the  alleged 
sale  thereof  by  the  defendant,  and  what 
was  the  value  of  such  Interest?  Sole  owner. 
Value,  $585.(».  (6)  What,  if  any,  interest 
-did  the  plaintiff  Milan  G.  Ward  have  in  the 
cattle  in  question  at  the  time  of  the  alleged 
sale  thereof  by  the  defendant,  and  what 
was  the  value  of  such  interest?  He  had 
no  interest  (6)  What,  If  any,  interest  did 
the  plaintiff  William  O.  Ward  have  in  the 
■cattle  in  question  at  the  time  of  the  alleged 
sale  thereof  by  the  defendant,  and  what 
was  the  value  of  such  interest?  He  had  no 
interest     J.   R.   Howell,   Foreman."     Upon 


motion  of  defendant's  counsel.  Judgment  was 
entered  upon  the  special  verdict  dismissing 
plaintiffs'  action  and  for  costs. 

In  my  opinion  it  was  error  to  submit  the 
case  to  the  Jury  upon  the  six  questions  em- 
braced in  the  special  verdict  and  to  subse- 
quently enter  Judgment  thereon.  The  so- 
called  special  verdict  covers  only  a  part  of 
the  ultimate  facts  in  issue,  and  there  was  no 
general  verdict  The  plaintiff  did  not  waive 
a  trial  by  Jury,  and  they  were  entitled  either 
to  a  general  verdict  or  to  a  special  verdict 
covering  all  <tf  the  ultimate  facts  in  issue. 
Where  a  case  is  submitted  to  a  Jury  for  a 
special  verdict,  the  facts  must  l>e  submitted 
and  found,  so  "that  nothing  shall  remain 
to  the  court  but  to  draw  from  them  conclu- 
sions of  law."  Section  6444,  Rev.  Codes  1899 
(section  7083,  Rev.  Codes  1905),  reads  as 
follows:  "•  •  •  The  verdict  of  a  Jury 
is  either  general  or  special:  (1)  A  general 
verdict  is  that  by  which  they  pronounce  gen- 
erally upon  all  or  any  of  the  issues  either 
in  favor  of  the  plaintiff  or  defendant;  and 
(2)  a  special  verdict  is  that  by  which  the 
Jury  find  the  facts  only  leaving  the  Judgment 
to  the  court  The  special  verdict  must  pre- 
sent the  conclusions  of  fact  as  established 
by  the  evidence  and  not  the  evld^ice  to  prove 
them;  and  these  conclusions  of  fact  must 
be  so  presented  that  nothing  shaU  remain 
to  the  court  but  to  draw  from  them  conclu- 
sions of  law."  The  special  verdict  in  this 
case  finds  in  effect  but  two  facts:  (1)  That 
Ralph  D.  Ward  was  the  sole  owner  of  the 
property;  (2)  that  it  was  of  the  value  of 
$585.  It  is  patent  that  these  facts  alone 
do  not  furnish  a  sufficient  ImbIs  for  any 
legal  conclusions  as  to  which  party  Is  en- 
titled to  Judgment  They  do  not  embrace 
all  of  the  facts  essential  Either  to  matce  out 
or  defeat  the  plaintiffs'  alleged  cause  of  ac- 
tion. The  special  verdict  is  entirely  silent 
upon  the  questions  of  the  alleged  wrong- 
ful taking  and  conversion  by  the  defend- 
ant and  also  upon  the  defendant's  alleged 
Justification.  True,  the  taking  was  admitted 
by  the  defendant  In  his  answer,  and  was 
therefore  not  in  Issue.  Still  that  did  not 
dispense  with  the  necessity  for  a  finding  up- 
on the  vital  question  as  to  whether  the 
taking  was  wrongful,  or  upon  the  ultimate 
facts  alleged  by  the  defendant  in  his  plea 
of  Justification.  There  is  no  fact  foimd 
which  the  court  could  hold  as  matter  of  law 
that  the  taking  was  rightful,  and  consequent- 
ly there  Is  no  basis  for  the  Judgment  of  dis- 
missal. 

Counsel  for  respondent  concede  the  in- 
sufficiency of  the  special  verdict  but  con- 
tend that,  when  taken  in  connection  with 
the  evidence  in  the  case,  it  supports  the 
Judgment  They  contend  that  an  exami- 
nation of  the  evidence  will  show  that  the 
material  allegations  of  the  defendant's  an- 
swer, alleged  by  way  of  Justification,  are 
sustained  by  undisputed  evidence,  and  that 
for  the  purposes  of  the  Judgment  this  is  equiv- 
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alent  to  a  finding  that  the  property  was  not 
wrongfully  taken  but  that  It  was  rightfully 
seized  and  sold.  This  presents  the  question 
whether  a  Judgmait  will  be  sustained  where 
It  rests  In  part  upon  a  defective  special  verdict 
and  in  part  upon  the  evidence  as  to  a  ma- 
terial fact  in  Issue  as  to  which  there  is  no 
finding.  In  my  opinion  there  Is  no  author- 
ity of  law  for  the  entry  of  Judgment  In  such 
cases.  The  requisites  of  a  special  verdict 
under  onr  statute  (section  7033,  supra)  do 
not  differ  from  those  of  a  special  verdict  at 
common  law.  The  rule  Is  universal  that  the 
special  verdict  must  find  every  material  fact 
In  issue,  and  the  findings  should  be  of  such 
a  nature  that  nothing  remains  for  the  court 
but  to  draw  from  such  facts  the  proper  con- 
clusions of  law.  It  Is  generally  held  that 
facts  admitted  by  the  pleadings  need  not 
be  found.  There  is  reason  In  this  for  such 
facts  being  admitted  are  not  In  issue.  See 
22  Enc.  PI.  &  Pr.  981,  986,  987,  and  cases 
cited.  It  has  been  held  In  Wisconsin,  under 
a  statute  differing  somewhat  from  onr  sec- 
tion 7033,  supra,  that,  while  the  questions 
embraced  In  a  special  verdict  must  cover  all 
the  controverted  issues  of  fact,  "a  Judgment 
on  a  special  verdict  will  not  be  reversed  for 
Its  failure  to  determine  one  or  more  of  the 
Issues,  if  the  uncontradicted  evidence  proves 
that  Issue  In  favor  of  the  prevailing  party." 
Williams  V.  Porter,  41  Wis.  422 ;  Hutcblnsou 
V.  Ry.  Co.,  41  Wis.  841;  McNarra  r.  C.  & 
N.  W.  Ry.  Co.,  41  Wis.  69;  Munkwltz  v. 
Uhllg,  64  Wis.  880,  25  N.  W.  424;  Welsel  v. 
Spence,  59  Wis.  301,  18  N.  W.  165.  Wis- 
consin Is  alone  in  holding  that  a  Judgment 
In  a  jury  case,  where  a  Jury  has  not  been 
waived  and  no  general  verdict  has  been  re- 
turned, may  stand  in  part  upon  the  facts 
found  In  a  special  verdict  and  in  part  upon 
facts  not  found  and  in  Issue,  but  established 
by  the  evidence.  The  prevailing  rule  Is  that 
the  court  cannot  examine  the  evidence  to 
determine  wliat  Judgment  should  be  given, 
and  that  It  Is  of  no  avail  that  evidence  was 
adduced  which  would  have  warranted  a  find- 
ing of  a  material  fact  which  it  omitted  from 
the  special  verdict.  And  this  Is  true,  even 
where  the  evidence  as  to  material  facts  In 
Issue  Is  undisputed.  The  court  in  entering 
Judgment  can  look  only  to  the  special  verdict 
for  the  determination  of  the  facts  in  issue. 
The  evidence  cannot  take  the  place  of  find- 
ings. It  is  true  the  court  may  in  a  proper 
case  direct  what  answer  shall  be  given  to 
a  particular  question,  and  it  seems  that  in 
some  cases,  where  a  material  fact  as  to 
which  there  Is  no  dispute  has  been  omitted 
from  the  8i)eclal  verdict  through  Inadvert- 
ence, the  verdict  may  be  amended  upon  mo- 
tion. But  In  all  cases  the  findings  In  the 
special  verdict  must  cover  the  material  facts 
In  issue  in  the  pleadings,  and  the  evidence 
cannot  be  restored  to  to  supply  them.  Wal- 
llngford  V.  Dunlap,  14  Pa.  81;  Jenka  v.  Hal- 
let,  1  Calnes  (N.  T.)  60;  Seward  v.  Jack- 
son, 8  Cow.  (N.  T.)  406;    Euhlman  v.  Med- 


llnka,  29  Tex.  885;  Maxwell  r.  Bank  (Tex. 
Civ.  App.)  23  S.  W.  842;  Ry.  Co.  v.  Richard- 
son, 18  Tex.  Civ.  App.  655,  36  S.  W.  290; 
Cole  V.  Crawford,  69  Tex.  126,  5  S.  W.  646; 
Newbolt  V.  Lancaster,  88  Tex.  271,  18  S. 
W.  740;  Walker  v.  Dewing,  8  Pick.  (Mass.) 
520;  Phoenix  Water  Co.  v.  Fletcher,  23  Cal. 
482;  Kiel  v.  Reay,  60  Cal.  61;  Chesapeake 
Ins.  0>.  V.  Stark,  6  Cranch.(T7.  S.)  268,  8 
li.  Ed.  220;  M'Artbur  v.  Porter's  Lessee,  1 
Pet.  (U.  S.)  626,  7  L.  Ed.  290;  Barnes  T. 
Williams,  11  Wheat.  (U.  8.)  415,  6  L.  Ed. 
608;  Prentice  v.  Zane's  Adm'r,  8  How. 
(U.  S.)  470,  12  L.  Ed.  1160;  Daube  v.  P.  & 
R.  C.  &  I.  Co.,  77  Fed.  713,  23  0.  O.  A.  420; 
also  22  Enc.  PI.  &  Pr.  998,  and  Ciemoitson 
on  Special  Verdicts,  224. 

The  Wisconsin  rule  that  the  evidence  may 
be  referred  to  supply  facts  omitted  in  the 
special  verdict  has  not  been  accepted  even 
In  that  state  without  dissent  See  dissenting 
views  of  Chief  Justice  Ryan  In  Ward  r. 
Busack,  46  Wis.  407,  1  N.  W.  107.  The 
Supreme  Court  of  the  United  States  In 
Hodges  V.  Easton,  106  U.  S.  408,  1  Sup.  Ct 
307,  27  L.  Ed.  169,  a  case  arising  in  Wiscon- 
sin, declined  to  follow  the  rule  of  that  state. 
In  that  case  the  special  verdict  did  not 
cover  all  of  the  material  facts  In  Issue.  The 
trial  court  ordered  Judgment  upon  the  special 
verdict  and  upon  the  "facts  conceded  or  not 
disputed  upon  the  trial."  The  Judgment  was 
reversed  and  a  new  trial  ordered  upon  the 
ground  that  the  Issues  of  fact  triable  by  Jury 
were  not  submitted  to  the  Jury  in  the  mode 
required  by  law.  Mr.  Justice  Harlan  speak- 
ing for  the  court  said :  "•  •  •  The  record 
discloses  that  the  defendants  had  a  deter- 
mination by  the  Jury  of  a  part  of  the  facts, 
while  other  facts,  upon  which  the  final  Judg- 
ment was  rested,  were  found  by  the  court 
to  have  been  conceded  or  not  disputed.  If 
we  should  presume  that  there  were  no  ma>- 
terlal  facts  considered  by  the  court  beyond 
those  found  In  the  answers  to  special  ques- 
tions, then,  as  we  have  seen,  the  facts  found 
do  not  authorize  the  Judgment  If,  on  the 
other  hand,  we  should  adjudge  it  to  have 
been  defendants'  duty  to  preserve  the  evi- 
dence in  a  bill  of  exceptions,  and  that  In 
deference  to  the  decisions  of  the  state  court 
it  should  be  presumed  that  the  'facts  con- 
ceded or  not  disputed  at  the  trial'  were,  in 
connection  with  the  facts  ascertained  by  the 
Jury,  ample  to  support  the  Judgment,  we 
then  have  a  case  at  law,  which  the  Jury  was 
sworn  to  try,  determined  as  to  certain  ma- 
terial facts  by  the  court  alone,  without  a 
waiver  of  Jury  trial  as  to  such  facts.  It  was 
the  province  of  the  Jury  to  pass  upon  the 
Issues  of  fact  sod  it  was  the  right  of  the 
defendants,  secured  by  the  Constitution  of 
the  United  States,  to  have  them  do  so.  That 
righj:  could  have  been  waived,  but  it  could 
not  be  taken  from  them  by  the  court  If, 
upon  the  trial,  all  the  facts  essential  to  re- 
covery had  been  undisputed,  or  so  conclusive- 
ly established  the  cause  of  action  as  to  have 
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anthoriced  the  withdrawal  of  the  case  alto- 
gether from  the  Jury,  by  a  premptory  In- 
Btractlon  to  find  for  plalntUfs,  it  would  still 
bare  been  necessary  that  the  Jury  make  Its 
Terdlct,  albeit  In  conformity  with  the  order 
of  the  court  The  court  could  not,  conslst- 
eitly  with  the  constitutional  right  of  trial 
by  Jury,  submit  a  part  of  the  facts  to  the 
Jury,  and  Itself  determine  the  remainder, 
without  a  waiver  by  the  defendants  of  a 
rerdlet  by  the  Jury.  *  •  •  It  has  often 
been  said  by  this  court  that  the  trial  by  Jury 
ia  a  fundamental  guaranty  of  the  rights  and 
liberties  of  the  people.  Consequently,  every 
reasonable  presumption  should  be  Indulged 
against  its  waiver.  For  these  reasons,  the 
judgment  below  must  be  reversed." 

The  rule  laid  down  In  the  cases  above 
cited  was  followed  by  this  court  in  the  recent 

case  of  Sonneeyn  v.  Akin,  14  N.  D. ,  lOi 

N.  W.  1026.  It  la  a  mistrial  where,  as  in 
this  case,  there  Is  no  general  verdict,  and 
the  jury's  answers  to  specific  questions  do 
not  cover  all  of  the  facts  in  issue.  Manning 
V.  Monaghan,  23  N.  T.  539.  The  insufficiency 
of  the  special  verdict  requires  a  reversal  of 
the  Judgment 

I  concur  in  what  is  said  as  to  the  present 
status  of  McLean  county  and  Its  freedom 
from  collateral  attack. 


BAIRD  et  al.  ▼.  CHAMBERS. 

(Supreme   Court   of  North  Dakota.    Jaly   27, 
1906.) 

NBGLIOEHCE— FiBKS. 

After  discovering  a  fire  in  progress  on  bis 
premises  for  the  kindling  of  which  he  is  not 
responsible,  the  owner  is  not  bound  to  exercise 
more  than  ordinary  care  and  diligence  to  pre- 
vent it  from  spreading. 

[ISd.  Note. — For  cases  in  point,  see  vol.  87, 
Oent   Dig.   Negligence,   |  28.] 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court,  Kidder  Coun- 
ty;   W.  H.  Winchester,  Judge. 

Action  by  W.  O.  Balrd  and  others  against 
H.  O.  Chambers.  Judgment  for  plaintiffs, 
and  defendant  appeals.     Reversed. 

J.  W.  Walker  and  S.  H.  Ellswortb,  for  ap- 
pellant Maddux  &  Rinker  and  T.  R.  Mock- 
ler,  for  respondents. 

BINOERUD,  J.  This  is  an  acUon  to  re- 
cover compensation  for  the  destruction  of 
plaintiff's  property  by  a  prairie  fire.  It  Is 
alleged  that  the  defendant  negligently  kin- 
dled the  fire  on  his  premises,  and  negligently 
permitted  It  to  spread  so  as  to  cause  the  dam- 
age complained  of.  It  is  undisputed  that 
the  Are  in  question  was  started  on  defend- 
ant's premises  and  spread  from  there  to 
plaintiff's  ranch  about  7  or  S  miles  distant, 
and  destroyed  plaintiff's  property.  The  de- 
fendant, however,  did  not  kindle  the  Are 
and  was  in  no  manner  responsible  for  the 
kindling  thereof.  He  discovered  the  Arc, 
however,   a  few  minutes  after  It  started. 


It  is  conceded  that  the  defendant  Is  not 
liable  for  the  damages  caused  by  the  fire  un- 
less his  failure  to  extinguish  it  after  dis- 
covering it  was  due  to  some  omission  of  duty 
on  his  part  The  charge  to  the  Jury  on  this 
question  was  as  follows:  "In  determining 
the  question  of  negligence,  if  you  find  from 
the  evidence  that  at  the  time  the  defendant 
discovered  the  fire  in  question,  it  would  have 
been  possible  for  him  to  prevent  the  spread 
of  the  same  with  the  help  and  means  with- 
in his  reasonable  reach,  then  under  the  law 
he  would  be  held  responsible  for  negligently 
or  carelessly  allowing  the  fire  to  spread." 
There  was  much  else  said  on  the  same- sub- 
ject but  It  was  merely  a  repetition  of  the 
same  Idea  in  different  language.  The  in- 
structions on  this  point  were  duly  excepted 
to  and  form  the  basis  for  the  main  assign- 
ments of  error.  It  was  not  claimed  that 
the  defendant  failed  to  make  use  of  the 
means  available  to  him  for  extinguishing  the 
fire,  but  plaintiff  contended  that  defendant 
had  not  used  those  means  with  proper 
promptness  and  diligence.  What  degree  of 
promptness  and  diligence  was  the  defendant 
under  obligations  to  exert?  As  will  be  seen 
from  the  instruction  above  quoted,  the  jury 
were  told  In  effect  that  defendant  was  liable 
If  the  fire  could  possibly  have  been  extin- 
guished by  him.  The  Jury  were  left  to  infer 
that  if  by  the  utmost  promptness  and  ex- 
tremest  diligence  of  effort  on  defendant's 
part  the  fire  might  have  been  extinguished, 
then  the  defendant  was  liable.  That  Is  clear- 
ly not  the  law.  Bven  if  the  defendant  had 
himself  set  the  fire  he  was  bound  to  exer- 
cise only  ordinary  care  and  diligence  to  pre- 
vent It  from  spreading.  Thompson,  Com. 
on  Law  of  Negligence,  vol.  1,  |  729.  Surely, 
no  greater  degree  of  care  is  required  of  one 
who  is  not  responsible  for  starting  the  fire. 
After  be  discovered  the  fire  on  his  premises 
he  was  bound  to  exercise  reasonable  care 
and  diligence  to  prevent  It  from  spreading 
80  as  to  endanger  his  neighbor's  property. 
His  duty  in  this  respect  after  discovering 
the  fire  would  be  the  same  as  that  resting 
upon  a  person  who,  without  negligence,  starts 
a  fire  on  his  own  premises.  He  was  bound 
to  put  forth  such  reasonable  effort  to  pre- 
vent the  fire  endangering  his  neighbors  as 
a  man  of  ordinary  prudence  would  put  forth, 
who  was  actuated  by  a  proper  regard  for 
his  neighbors'  rights  and  safety.  McCuIly 
V.  Clark,  40  Pa.  809,  80  Am.  Dec.  684. 

This  error  in  the  instructions  requires  a 
reversal  and  a  new  trial.    All  concur. 


FIRST  NAT.  BANK  OF  PORTAOB  v. 
STATB3  BANK  OF  NORTHWOOD 

et  al. 

(Supreme  Court  of  North  Dakota.    May  23, 
1906.     On  Rehearing,  Sept  29,  1906.) 

1.  Banks  ahd  Banking— Bxckssiv*  Loans. 
Where,    In    evidence    of    a    loan    actually 

made  to  a  bank,  the  lending  bamk  accepts  from 
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the  borrowing  bank  a  note  sicned  by  the  lat* 
ter'B  cashier,  personally,  and  indorsed  by  the 
borrowing  bank,  this  being  done  to  aTOid  dis- 
closing on  the  face  of  the  transaction  an  ex- 
cessiTe  loan  to  the  l>orrowing  bank,  the  borrow- 
ing bank  is  not  thereby  relieTed  of  ita  obliga- 
tion as  a  debtor. 

[Ed.  Note. — For  cases  in  point,  see  roL  6, 
Gent.  Dig.  Banks  and  Banking,  {f  1019,  1021.] 

2.  Saice— Loan  bt  OnricEB— Batitioation. 

Where  an  oflScer  of  a  bank,  without  author- 
itjy  to  do  so,  borrowed  money  in  the  name  of 
hiB  bank  and  pledged  certain  of  the  bank's  aa- 
sets  as  security  for  the  loan,  and  the  borrowed 
money  was  received  and  used  by  the  bank,  and 
the  transaction  was  such  that  the  directors 
had,  or  ought  to  have  had,  knowledge  of  it,  the 
corporation  is  estopped  to  deny  the  authority 
of  its  oflScer  to  make  the  contract  in  Its  be- 
half by  which  the  money  was  procared. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Oent  Dig.  Banka  and  Banking,  {{  274,  275.] 

8.  MoBTGAOEs— What    Con8Titute— Cohvby- 

AKCE  IN  TbUST. 

The  defendant  bank  had  sold  certain  of 
its  lands  under  executory  contracts,  which  pro- 
vided that  the  title  should  be  conveyed  to  the 
vendees  on  payment  of  the  purchase  price* 
which  was  to  lie  paid  by  installments,  the  ven- 
dees, meantime,  being  given  possession.  Each 
future  installment  of  the  purchase  price  was 
represented  by  the  vendees'  note.  The  defend- 
ant bank  assigned  these  contracts  with  ac- 
companying notes  to  the  plaintiff  as  collateral 
fsecurity  for  the  former's  debt  to  the  latter. 
In    connection    with    this   assignment,   and   as 

gart  of  the  same  transaction,  the  defendant 
ank  conveyed  the  legal  title  of  the  lands  de- 
scribed in  said  contracts  to  the  plaintiff.  Held, 
that  the  conveyances  of  the  land  cannot,  so  long 
as  the  vendees'  contracts  are  in  force,  be  con- 
sidered as  mortgages  securing  the  debt  of  the 
defendant  bank  and  be  foreclosed  as  such, 
but   that   the    conveyances    transferred   to    the 

glaintiff  the  legal  title  of  the  lands  to  be  held 
y  it  In  trust  as  security  for  the  purchase 
price  of  the  lands  by  the  vendees,  such  title 
to  be  conveyed  to  the  purchasers  when  the  latter 
had  i)erformed  the  conditions  of  the  contracts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Oent  Dig.  Mortgages,  t  7.] 

4.  Banks  and  Banking — Cebth'icatb  of  De- 
posit—Interest. 

Although  a  certificate  of  deposit  payable  on 
demand  after  a  stated  period  contains  a  stipula- 
tion that  it  shall  not  bear  interest  after  matnr- 
ity,  Uie  holder  thereof  is  entitled  to  legal  in- 
terest thereon  from  the  date  when  the  bank 
fails  or  refuses  to  meet  a  demand  of  payment 
when  payment  is  due. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Orand  Forks 
County;    O.  J.  Fisk,  Judge. 

Action  by  the  First  National  Bank'  of 
Portage  against  the  State  Bank  of  Northwood 
and  another.  Judgnient  for  plaintiff,  and 
defendants  appeal.  Remanded,  with  Inatmc- 
tions  to  modify  the  judgment 

Charles  F.  Templeton,  for  appellants.  Ouy 
C.  H.  Corliss,  for  respondent 

ENGEBUD,  J.  This  action  is  before  ns 
for  trial  anew  of  all  the  Issues.  Defend* 
ants,  the  State  Bank  of  Northwood  and 
Samuel  Loe,  receiver  of  said  bank,  are  the 
appellants.  The  State  Bank  of  Northwood, 
which  we  shall  hereafter  refer  to  as  the 
"Northwood  Bank,"  is  a  banking  corporation 


organized  under  the  laws  of  tbla  state.     It 
became  insolvedt,  and  Mr.  Loe  is  the  receiv- 
er placed  In  charge  of  its  affairs.    The  bank's 
doors  were  closed,  and  the  receiver  placed 
In  charge  thereof,  to  July,  1901.    The  nlain- 
tlft,  which  we  shall  refer  to  as  the  "Port- 
age Bank,"  Is  a  national  Bank  at  Portage, 
Wis.     It  alleges  that  on  the  26th   day    of 
January,    1901,    the    Northwood    Bank    was 
Indebted  to  It  to  the  sum  of  $7,600  for  bor- 
rowed money,  to  evidence  of  which  indebted- 
ness the  Northwood  Bank  had,  on  December 
1,  1900,  executed  and  delivered  to  the  Port- 
age Bank  a  certificate  of  deposit  for  said 
sum,  dated  December  1,  1900 ;  that  on  Janu- 
ary 26,  1901,  for  the  purpose  of  securing  tbe 
payment  of  said  debt,  the  Northwood  Bank 
executed  and  delivered  to  the  Portage  Bank 
certato  quitclaim  deeds,  purporting  to  con- 
vey to  the  latter  bank  the  former  bank's 
title  to  several  tracts  of  real  property  owned 
by  tbe  bank.  It  being  agreed  that  the  deeds, 
though  purporting  to  be  unconditional  con- 
veyances, were  given  only  as  security  for 
said  debt  and  were  mere  morfsages.     The 
title  to   some  of  these  tracts  appeared  of 
record  to  the  name  of  Sydney  O.  Lough,  who> 
at  the  time  of  the  conveyances,  was  presi- 
dent of  the  bank  and  held  the  title  in  trust 
for  the  corporation.     The   deeds   of   these 
tracts  were  therefore  executed  by  said  Lougb 
personally  as  grantor,  but  to  doing  so  he  was 
acting  for  and  to  behalf  of  the  bank.     No 
point  is  made  as  to  the  sufficiency  of  these 
conveyances  in  form  to  convey  the  bank's 
title,  and  to  speaking  of  them  hereafter  we 
shall  treat  them  as  conveyances  by  the  corpo- 
ration Itself.    The  prayer  for  relief,  to  sub- 
stance, Is  that  these  deeds  be  declared  to  be 
mortgages  and  for  a  decree  of  foreclosure  In 
the  usual  form.    The  answer  of  the  North- 
wood  Bank  and  its  receiver  denies  that  It^ 
ever  became  indebted  to  the  Portage  Bank 
by  reason  of  the  transactions  set  forth  to  the 
complatot    These  defendants  aver  that  the 
acts  referred  to  to  tbe  complaint,  althougb 
done  to  the  name  of  the  bank  by  the  presi- 
dent and  cashier,  were  not  done  to  the  ordi- 
nary course  of  the  business  of  banking  to  this 
state,  and  were  wholly  unauthorized  by  tbe- 
dlrectors  of  the  Northwood  Bank.    The  an- 
swer further  alleges  as  a  cotmterclalm  that, 
at  the  time  of  the  execution  of  the  certifi- 
cate of  deposit  described  to  the  complaint 
and  as  part  of  that  transaction,  Sydney  C. 
Lough,  the  then  president  of  the  Northwood 
Bank,  unlawfully  and  without  authority  from 
the  board  of  directors  of  said  corporation 
delivered  to  tbe  platotlff  a  large  number  of 
promissory  notes  executed  by  various  persons 
to  the  bank  and  owned  by  It    Tbe  notes  bo 
delivered  are  specifically  described  and  are 
alleged  to  be  worth  the  aggregate  sum  of 
$11,000.     It  Is  alleged  that  the  receiver  of 
the  Northwood  Bank  demanded  the  surrender 
of  said  notes  to  him  by  the  Portage  Bank,  but 
tbe  latter  refused  and  still  refuses  to  comply 
with  the  demand,  and  thereby  converted  said 
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notes  to  Its  own  use  to  the  damage  of  said 
Northwood  Bank  In  tbe  sum  of  $11,000.  Said 
defendants  demand  Judgment  that  the  plaln- 
tift  take  nothing  by  the  action,  that  the 
deeds  described  In  the  complaint  be  declared 
void,  and  that  the  defendants  have  and  re- 
coTer  from  plaintiff  damages  In  tbe  sum  of 
$11,000.  Such  In  brief  are  the  issues  which 
we  deem  material  to  the  decision  of  the  case. 
Tbe  plaintiff  claims  to  have  a  mortgage  on 
the  sereral  tracts  of  land  involved  to  secure 
Its  claim  against  the  Northwood  Bank  and 
demands  a  foreclosure  thereof.  The  de- 
fendants deny  the  Indebtedness;  assert  that 
the  transactions  referred  to  in  the  complaint 
were  void  as  against  the  Northwood  Bank, 
and  that  the  Portage  Bank  has  unlawfully 
converted  to  its  own  use  part  of  the  North- 
wood  Bank's  assets  to  the  damage  of  the 
latter  in  the  sum  of  $11,000,  for  which  amount 
they  demand  judgment  against  plaintiff. 

We  shall  take  up  the  counterclaim  first 
because  the  decision  of  the  questions  present- 
ed thereby  necessarily  discloses  and  deter- 
mines the  nature  and  validity  of  all  the 
transactions  upon  which  plaintiff  relies  for 
relief.  The  record  is  a  very  voluminous  one. 
As  to  what  was  said  and  done,  however,  by 
the  various  persons  concerned  In  the  numer- 
ous transactions  involved,  there  is  little  or 
no  room  for  dispute  in  the  evidence.  The 
dispute  is  principally  as  to  tbe  inferences  to 
be  drawn  from  the  facts  and  circumstances, 
and  as  to  the  legal  effect  of  the  acts  of  tbe 
parties.  It  would  require  too  much  space, 
and  would  serve  no  useful  purpose,  to  set 
forth  in  this  opinion  a  detailed  analysis 
of  the  evidence  in  support  of  our  views  as  to 
the  ultimate  facts  proved.  We  shall  simply 
state  the  facts  which  we  think  the  evidence 
establishes.  For  several  years  before  the 
failure  of  tbe  Northwood  Bank  its  business 
bad  been  conducted  by  Sydney  C.  Lough, 
who,  from  the  time  of  its  organization  until 
November,  1900,  had  been  cashier.  At  that 
dme  liongh  was  made  president  and  one  H. 
Rostad  succeeded  him  as  cashier ;  but  Lough 
continned  his  management  of  the  bank  as 
before.  The  directors  paid  little  or  no  at- 
tention to  their  duties.  They  met  from  time 
to  time  as  a  board  but  the  only  business  ap- 
parently transacted  at  such  meetings  was  of 
a  formal  nature,  to  vote  or  resolve  as  Lough 
dictated.  Lough  was  virtually  the  sole  man- 
ager of  the  bank.  The  bank  bad  been  in 
bad  condition  for  some  years  before  the 
failure  and  had  continued  to  tide  over  its 
difficulties  and  conceal  its  true  condition  by 
borrowing  from  other  banks.  When  one  bank 
declined  to  extend  further  credit,  its  claim 
would  be  met  by  borrowing  from  some  other 
bank.  On  January  9,  1900,  Lough,  In  behalf 
of  the  Northwood  Banlc,  borrowed  from  the 
Portage  Bank  $5,000.  In  order  to  obtain 
this  loan  and  as  collateral  security  therefor, 
Lough  was  required  to  pledge  to  the  Port- 
age Bank  sundry  promissory  notes  owned  by 


tbe  Northwood  Bank.  Tbe  terms  upon  which 
these  collateral  securities  were  deposited 
were  stated  in  the  note  executed  in  the 
name  of  the  Northwood  Bank  by  Lougb,  as 
cashier,  to  evidence  the  debt  That  note 
Is  in  the  following  form:  "$5,000.  North- 
wood,  N.  Dak.,  Jan.  9th,  1900.  November  1st, 
1900,  after  date,  (without  grace),  for  value 
received,  we  promise  to  pay  to  tbe  order  of 
the  First  National  Bank  of  Portage,  five 
thousand  and  no/100  dollars,  at  Its  office  in 
the  city  of  Portage  and  state  of  Wisconsin, 
with  interest  at  the  rate  of  8  per  cent  per 
annum  after  date  until  paid,  having  deposit- 
ed with  said  bank  as  collateral  security 
sundry  notes  and  first  mortgage  farm  loans, 
all  assigned  and  deposited  with  C.  C.  Gowran 
&  Co.  of  Grand  Forks,  N.  Dak.,  amounting 
to  $6,250.00.  All  or  any  part  of  which  here' 
by  give  the  said  bank  or  Its  president  or 
cashier,  or  Its  assign  or  assigns,  authority 
to  sell  on  maturity  of  tlila  note,  or  any  time 
thereafter,  (or  before,  in  tbe  event  of  such 
securities  depreciating  in  value),  at  public 
or  pfivate  sale,  without  advertising  the  same 
or  demanding  payment  or  giving  notice  of 
such  sale,  and  it  may  become  the  purchaser 
on  said  sale,  and  to  apply  the  net  proceeds 
to  tbe  payment  of  this  note,  including  Interest 
and  in  case  of  deficiency  promise  to  pay  the 
amount  thereof,  forthwith  after  such  sale. 
And  it  is  hereby  agreed  and  understood  that 
if  recourse  Is  had  to  the  collaterals,  any  ex- 
cess of  collaterals  npon  this  note  shall  be 
applicable  to  any  other  note  or  claim  held 

by  said  bank  or  Its  assigns  against  ; 

and  In  case  of  exchange  of,  or  addition  to  the 
collaterals  above  named,  the  provisions  of 
this  note  shall  extend  to  such  new  or  ad- 
ditional collaterals.  P.  O.  Northwood,  N. 
Dak.  The  State  Bank  of  Northwood,  Sydney 
O.  Lough,  Cashier." 

A  stipulation  was  at  the  same  time  made 
to  tbe  effect  that  the  Northwood  Bank  should 
have  tbe  privilege  of  withdrawing  from  time 
to  time  any  of  the  collaterals  so  deposited 
by  substituting  other  acceptable  collaterals 
In  their  place.  On  August  25,  1900,  another 
loan  of  $3,000  was  made  by  the  Portage 
Bank  to  the  Northwood  Bank  on  the  same 
terms  and  conditions  as  to  collateral  security. 
With  respect  to  this  loan,  the  appellants 
earnestly  contend  that  the  loan  was  not 
In  fact  one  to  the  Northwood  Bank,  but 
was  a  loan  to  Lough  personally.  The  facts 
In  regard  to  the  transaction  are  as  follows: 
Lough  applied  for  tbe  loan  in  behalf  of  bis 
bank,  and  bis  application  was  accepted.  The 
capital  of  the  Portage  Bank,  however,  was 
only  $75,000,  and  tbe  officers  of  that  bank 
wished  to  evade  the  statutory  prohibition 
against  loans  to  one  borrower  of  more  than 
10  per  cent  of  its  capital.  In  order  to  do  so. 
It  was  arranged  that  Lough  should  sign 
tbe  note  personally  as  maker  and  attach  the 
name  of  the  bank  as  indorser.  This  was  done 
and  the  $3,000  so  obtained  was  sent  by  Lougb 
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to  a  bank  In  Minneapolis  with  which  the 
Northwood  Bank  kept  an  open  account.  The 
money  was  credited  by  that  bank  to  the 
Nortbwood  Bank  as  directed  by  Lough,  and 
It  was  subsequently  used  In  honoring  the 
drafts  of  the  Nortbwood  Bank  issued  In  the 
regular  course  of  business,  so  that  the  de- 
fendant bank  received  the  benefit  of  the  loan. 
There  is  not  the  slightest  doubt  that  the 
parties  to  the  transaction  Intended  It  to  be, 
and  thought  it  was,  a  loan  to  the  Northwood 
Bank,  and  not  to  Lough.  It  is  true  that 
Lougb,  apparently  to  temporarily  cover  up 
the  bad  state  of  his  own  personal  account 
in  the  Northwood  Bank,  entered  It  on  the 
books  of  that  bank  as  a  credit  to  himself, 
but  on  October  19,  1900,  this  trick  In  book- 
keeping was  rectified  by  a  cross-entry  show- 
ing the  transaction  as  It  actually  occurred. 
We  do  not  consider  It  material  that  the 
Northwood  Bank  was  In  form  merely  an 
Indorser  or  guarantor  of  Lough's  note,  in- 
stead of  appearing  as  the  real  primary 
debtor.  It  employed  this  device  to  get  the 
money  and  has  reaped  the  fruits  of  the  trans- 
action. It  assumed  the  obligation  to  pay 
the  debt,  and  it  Is  not  material  to  this  con- 
troversy in  what  form  its  obligation  was 
assumed.  The  fact  that  the  loan  was  $S00 
In  excess  of  that  limited  by  law  does  not 
relieve  the  debtor  of  Its  obligation  whether 
we  consider  tbe  bank  as  the  real  maker  or 
as  a  mere  Indorser  or  guarantor.  Hanover 
Xnt.  Bank  v.  Bank,  109  Fed.  421.  48  C.  C.  A. 
482;  Bank  v.  Arnold  and.  Sup.)  60  N.  E.  134. 
In  the  fall  of  1900  the  Northwood  Bank  paid 
the  interest  on  both  these  notes  to  maturity 
and  paid  fJSOO  on  the  principal,  leaving  a 
balance  of  $7,500  due  to  tbe  Portage  Bank 
on  December  1,  1900.  In  the  meantime,  some 
of  tbe  collaterals  pledged  to  the  Portage 
Bank  had  been  withdrawn  and  others  sub- 
stituted In  accordance  with  the  terms  of  the 
agreement  hereinbefore  referred  to.  About 
tbe  24th  of  November,  1900,  an  arrangement 
was  effected  for  the  renewal  of  this  $7,600 
debt  to  the  Portage  Bank.  The  two  notes 
were  to  be  surrendered  and  the  Portage 
Bank  agreed  to  accept  In  lieu  thereof  a 
certificate  of  deposit  for  $7,500  dated  Decem- 
ber 1,  1900,  payable  one  year  from  Its  date 
and  bearing  interest  at  the  rate  of  8  per 
centum  per  annum  from  its  date  to  Its  ma- 
turity, but  no  interest  after  maturity.  The 
same  arrangement  as  to  collateral  securities 
was  to  continue,  new  collaterals,  however,  to 
be  substituted  for  those  already  pledged. 
The  certificate  of  deposit  described  In  the 
complaint  was  accordingly  executed  and  de- 
livered, and  subsequently,  on  or  about  Jan- 
uary 21,  1901,  the  required  collateral  securi- 
ties were  delivered  In  exchange  for  those 
formerly  pledged.  The  collateral  securities 
so  delivered  are  those  described  in  the  coun- 
terclaim. In  connection  with  the  same  trans- 
action, the  deeds  described  in  the  complaint 
were  executed  and  delivered.  The  lands  con- 
reyed  by  these  deeds  were  owned  by  the 


Nortbwood  Bank.  As  to  each  tract  it  bad 
entered  into  contracts  with  a  purchaser  to 
sell  tbe  same  to  him  on  the  Installment  plan, 
tbe  purchaser  In  each  Instance  being  given 
possession.  Each  purchaser  had  made  a 
cash  payment  of  part  of  the  purchase  price 
and  bad  executed  notes  to  the  vendor  for 
the  amount  of  each  future  payment  required 
by  the  contract.  The  notes  and  contract  in 
each  Instance  referred  to  each  other  and  to- 
gether constituted  virtually  a  single  contract. 
Each  contract  bound  the  vendor  to  convey 
the  title  to  the  vendee  on  payment  of  tlie 
price  agreed.  These  notes  were  amongst  tbe 
collaterals  delivered  in  January,  1901,  to  the 
Portage  Bank.  Tbe  contracts  In  connection 
with  which  the  notes  were  made  were  also 
formally  assigned  to  the  Portage  Bank.  At 
the  request  of  tbe  Portage  Bank  tbe  deeds 
were  also  executed. 

It  is  very  clear  from  the  evidence  that  tbe 
deeds  were  executed  In  order  to  completely 
clothe  the  Portage  Bank  with  the  rights  and 
remedies  of  the  vendor,  in  these  several 
contracts.  All  these  executory  contracts  are 
still  outstanding  in  full  force  and  effect. 
Tbe  vendees  were  given  possession  of  the 
lands  affected  and  in  equity  are  regarded 
as  tbe  owners  of  tbe  land,  the  legal  title  be- 
ing held  by  the  Portage  Bank  In  trust  as 
security  for  tbe  payment  of  the  purchase 
price;  and  the  vendees  are  entitled  to  a  con- 
veyance of  that  legal  title  upon  payment  of 
tbe  purchase  price  of  tbe  land.  In  other 
words  the  relative  positions  of  these  several 
vendees  and  tbe  Portage  Bank  is,  in  equity, 
that  of  mortgagor  and  mortgagee.  Sticb,  al- 
so, was  the  position  of  these  vendees  and 
the  Northwood  Bank  before  the  transfer  of 
the  contracts  as  collateral  security.  The 
Nortbwood  Bank  assigned  the  vendees'  con- 
tract obligations  to  tbe  Portage  Bank  and 
also  conveyed  to  the  latter  the  legal  title 
which  was  held  as  security  for  those  obli- 
gations. In  equity  the  transaction  was  pre- 
cisely the  same  and  gave  rise  to  tbe  same 
rights  and  obligations,  as  between  the  parties 
affected  thereby,  as  would  have  existed  if  tbe 
Nortbwood  Bank  bad  assigned  to  the  Portage 
Bank  the  vendees'  notes  secured  by  real 
estate  mortgages.  On  payment  of  the  pur- 
chase price,  the  Portage  Bank  was  empower- 
ed to  convey  the  legal  title  to  the  vendee. 
Just  as  it  would  be  authorized  to  satisfy  the 
mortgage  if  the  vendee's  obligations  bad  been 
so  secured.  Now,  tbe  Northwood  Bank, 
through  its  legal  representative,  the  receiver, 
alleges  that  the  Portage  Bank,  by  refusing  to 
surrender  the  notes  on  demand,  is  guilty 
of  converting  them  and  seeks  to  recover  the 
full  value  of  the  security.  It  is  self-evident 
that.  If  the  Northwood  Bank  recovers  tbe 
full  value  of  the  contract  notes  from  the 
Portage  Bank,  then  the  latter  bank  becomes 
the  owner  of  those  contract  obligations,  and, 
if  the  ownership  of  the  obligations  passes 
to  tbe  Portage  Bank,  it  is  also  entitled  to 
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the  taddents  of  tiiose  obligations,  namely  the 
legal  title  to  the  lands,  the  purchase  price 
of  which  the  contracts  represent  Otherwise 
the  Northwood  Bank  would  recover  the  pur- 
chase price  of  the  lands  from  the  Portage 
Bank  and  still  keep  the  land  and  collect  the 
price  over  again  from  the  rendeea.  It  Is 
manifest,  therefore,  that.  If  the  appellants 
are  entitled  to  recover  the  value  of  the 
secnrltleB,  they  are  not  entitled  to  a  cancel- 
lation of  the  deeds  or  a  reconveyance  of  the 
lands. 

This  brings  ns  to  the  principal  question 
In  the  case:  Is  the  Portage  Bank  liable  for 
conversion  of  the  securities?  The  appellants' 
contention  Is  that  Loogh  had  no  actual  or  os- 
t«i8lble  authority  to  borrow  the  money  or 
pledge  the  collaterals,  and  maintain,  there- 
fore, tliat  all  his  acts  In  that  connection  are 
nnll  and  void  as  against  the  bank;  hence 
they  assert  that  the  Portage  Bank  acquired 
no  right  to  the  collaterals  delivered  to  them, 
and  became  liable  for  conversion  of  them 
when  they  refused  to  surrender  them  on 
demand.  As  to  the  $5,000  loan.  It  is  con- 
ceded that  the  money  was  borrowed  in  the 
name  of  the  bank,  and  that  it  actually  re- 
ceived the  mon^.  As  to  the  $3,000,  we  hold 
that  the  evidence  shows  the  same  facts. 
The  Portage  Bank  was  induced  to  part  with 
tbe  money  on  the  strength  of  the  pledge  of 
these  collaterals,  and  tbe  Northwood  Bank 
has  received,  and  still  retains,  the  fruits  of 
tbe  transactions.  Tbe  transactions  were 
such  that  they  could  have  been  lawfully  done 
by  the  officers  of  the  bank  if  they  had  been 
antborized  by  tbe  directors  to  do  so.  We 
think  tbe  question  as  to  whether  liOugh  had 
actual  or  ostensible  antecedent  authority  to 
borrow  the  money  or  pledge  the  securities. 
Is  Immaterial  under  the  circumstances  of 
this  case.  There  can  be  no  doubt  that  the 
Portage  Bank  and  Lough  actually  believed 
that  the  latter  bad  such  authority.  However 
erroneous  their  belief  may  have  been,  they 
acted  on  It  in  good  faith.  The  corporation, 
having  received  and  retained  the  fruits  of  Its 
agent's  unauthorized  act,  cannot  deny  his 
authority.  Had  the  corporation  or  Its  rep- 
resentative returned,  or  tendered  a  return 
of,  the  borrowed  money,  the  situation  would 
have  been  wholly  different.  The  retention  by 
tbe  principal  of  the  fruits  of  his  agent's  un- 
authorized act  with  knowledge  thereof,  es- 
tops him  to  deny  the  agent's  authority. 
Mecbem  on  Agency,  (  148  et  seq.  There  Is  no 
law  which  exempts  a  corporation  from  this 
rule  of  natural  Justice.  This  rule  has  been 
held  applicable  by  this  court  to  a  case  where 
the  transaction  was  one  where  the  corpora- 
tion Itself  had  no  right  to  make  the  contract 
In  tbe  manner  It  was  executed.  Tonrtelot  v. 
Whithed,  9  N.  D.  407,  84  N.  W.  8.  which 
followed  and  approved  the  same  ruling  In 
aarfce  v.  Olson,  9  N.  D.  308,  378,  83  N.  W. 
619.  See,  also,  Wright  v.  Hughes  (Ind.)  21 
N.  R.  907,  12  Am.  St  Rep.  412;  Aldrich  v. 
Bank,  176  U.  S.  618,  20  Sup.  Ct  ^8.  44  L. 
109N.W.-6 


Ed.  611.  These  transactions  had  been  com- 
pleted acts  BO  long  before  the  failure  of  the 
bank  that  If  the  directors  did  not  In  fact 
know  all  the  details  relating  thereto,  it  was 
because  of  their  gross  neglect  of  their  duties. 
Under  such  circumstances  the  directors  will 
not  be  permitted  to  deny  knowledge  of  what 
they  ought  to  have  known  If  they  had  paid 
the  slightest  attention  to  their  duties.  The 
collaterals  Involved  In  this  action,  is  Is  true, 
were  delivered  after  the  debt  had  been  creat- 
ed, and.  In  a  limited  sense,  may  be  said  to 
have  been  delivered  for  a  pre-existing  debt 
They  were  delivered,  however.  In  exchange 
for  tbe  collaterals  previously  deposited  and 
In  pursuance  of  tbe  arrangement  entered  In- 
to as  an  inducement  to  the  Portage  Bank  to 
loan  the  money.  The  bank  having  received 
and  retained  the  money,  can  no  more  re- 
pudiate that  part  of  the  unauthorized  agree- 
ment of  Its  agent  than  any  other  part  of  it 
We  bold,  therefore,  that  the  evidence  does 
not  sustain  the  counterclaim. 

We  come  now  to  tbe  plaintiflTs  cause  of 
action.  The  deeds  which  the  complaint  al- 
leges were  given  to  secure  the  payment  of 
the  $7,500  borrowed  money,  as  we  have  al- 
ready shown,  were  not  in  reality,  or  at  least 
not  primarily,  given  for  that  purpose.  This 
principal  debt  was  secured  by  the  assignment 
in  pledge  of  the  land  contracts  and  accom- 
panying vendees'  notes,  with  other  notes. 
The  deeds  were  given  merely  as  an  incident 
of,  and  to  complete  the  assignment  of,  the 
Northwood  Bank's  rights  as  vendor.  These 
contracts  are  apparently  In  full  force.  It  Is 
not  claimed  that  any  of  them  have  been  can- 
celed, forfeited;  or  otherwise  terminated. 
Moreover,  none  of  tbe  vendees  named  In 
those  respective  contracts,  are  parties  to  this 
action.  Clearly  the  Portage  Bank,  while  It 
is  occupying  the  position  of  an  assignee  of 
the  vendor  In  these  existing  contracts,  can- 
not sell  these  lands  on  a  decree  of  fore- 
closure to  satisfy  the  debt  of  the  Northwood 
Bank.  Such  a  procedure  would  be  a  viola- 
tion of  Its  obligations  to  the  Northwood 
Bank,  as  well  as  of  those  It  owes  to  the 
respective  vendees.  To  the  former  it  owes 
the  duty  of  enforcing  the  contracts.  To  the 
latter  It  owes  the  duty  to  hold  the  legal 
title  In  trust  to  be  crfnveyed  to  the  respective 
vendees  on  receipt  of  tbe  purchase  price. 
What  its  rights  might  be  with  respect  to  the 
land  In  case  the  contracts  with  the  vendees 
had  been  abrogated,  it  Is  not  necessary  to 
decida  We  bold  that  so  long  as  those  con- 
tracts are  in  force  the  plaintiff  cannot  main- 
tain tbe  cause  of  action  alleged  in  the  com- 
plaint 

This  objection  to  plaintiff's  right  to  fore- 
close was  not  called  to  the  attention  of  the 
trial  court,  and  the  respondent  has  expressly 
waived  the  objection  In  this  court.  The 
cause  of  action,  to  the  extent  that  it  seeks 
a  foreclosnre,  does  not  in  fact  exist,  and  we 
cannot  permit  such  a  Judgment  to  stand.  To 
tbe  extent  that  the  Judgment  declares  these 
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deeds  to  be  mortgages  directly  hypotheca- 
ting the  respective  tracts  as  security  for  the 
$7,500  certificate  of  deposit,  and  decrees  fore- 
closure, the  judgment  is  erroneous.  The 
plaintiff  was  properly  awarded  Judgment 
for  the  recovery  of  Its  claim  against  the 
Portage  Bank.  The  amount,  however,  was 
erroneously  computed  at  too  large  a  sum, 
but  the  error  In  this  respect  was  rectified  by 
an  offer  to  remit  the  excess.  The  plaintiff 
concedes  that  interest  should  I>e  computed 
from  the  date  of  the  certificate  to  the  failure 
of  the  bank  (July  23,  1901)  at  8  per  cent, 
and  thereafter  at  7  per  cent  The  certificate 
in  terms  bears  interest  from  Its  date  to  ma- 
turity at  8  per  cent  and  no  Interest  after 
maturity.  The  bank.  In  legal  effect  as  well 
as  in  fact,  refused  payment  of  the  obligation. 
In  such  a  case  It  Is  obvious  that  the  stipula- 
tion providing  that  no  interest  should  be 
allowed  after  maturity  does  not  take  effect 
That  stipulation  merely  protected  the  bank 
from  any  liability  for  interest  after  the  ma- 
turity of  the  certificate  If  the  holder  failed 
to  present  It  for  payment  at  that  time.  The 
bank  having  defaulted  Its  obligation,  the  law 
ailon-s  legal  Interest  from  the  date  of  the 
default  as  compensation  to  the  party  in- 
jured by  the  breach  of  the  contract 

The  parties  have  filed  a  stipulation  In  the 
cause  that  if  the  final  Judgment  herein  is 
for  plaintiff,  it  shall  contain  a  provision  to 
the  effect  that  such  Judgment  shall  be  with- 
out prejudice  to  the  right  of  the  parties  in 
this  action  to  have  an  accounting  with 
respect  to  the  collateral  delivered  to  plain- 
tin:  as  security  for  the  certificate  of  deposit 
A  provision  to  that  effect  will  accordingly 
be  inserted  In  the  Judgment  The  cause 
will  be  remanded,  with  directions  to  modify 
the  Judgment  appealed  from  to  conform  to 
this  opinion.  The  respondent  will  recover 
taxable  costs.    All  concur. 

On  Rehearing. 

The  appellant  urges  in  a  petition  for  re- 
bearing  that  the  costs  should  l>e  taxed 
against  respondent  and  not  against  appel- 
lant It  is  true  that  the  plaintiff  and  re- 
spondent has  been  denied  the  affirmative 
equitable  relief  which  it  sought.  But  It  is 
also  true  that  the  defendant  and  appellant 
has  been  defeated  on  every  point  which  It 
urged  either  against  the  plaintiff's  right  or 
as  ground  for  affirmative  relief. 

The  pivotal  question  in  controversy  in 
this  lawsuit  was  as  to  the  validity  of  the 
transaction  involved.  The  defendant's  de- 
nial of  Its  validity  is  the  cause  of  this  law- 
suit and  It  was  In  the  trial  of  that  question 
that  practically  all  the  expenses  of  this  liti- 
gation were  incurred.  In  view  of  that  fact 
It  Is  no  more  than  just  that  the  defeated 
party  should  pay  the  taxable  costs.  Although 
the  plaintiff  misconceived  its  remedy,  the 
defendant  did  not  question  the  propriety  of 
the  remedy ;  and  with  respect  to  the  question 
of  tubstantlal   right  actually  litigated,  the 


defendant  and  respondent  Is  the  defeated 
party. 

In  such  a  case  as  this  the  awarding  of 
costs  Is  left  to  the  discretion  of  the  court 
Rev.  Codes  1899,  §S  5580,  5581;  Rev.  Codes 
1905,  I!  7179,  7180.  If  any  item  of  costs  pro- 
vided for  by  Rev.  Codes  1905,  §  7176,  is  in- 
cluded in  the  costs  as  taxed  In  the  court 
below,  such  Item  should  be  stricken  out 

The  petition  for  rehearing  is  denied. 


ALSTAD  et  al.  v.  SIM  et  aL 

(Supreme  Court  of  North  Dakota.    Aug.  S, 
1906.) 

1.  Dbaiitb— Assessments— I  wjtJNCTiOH. 

A  court  of  equity  will  not  after  the  drain 
is  completed,  enjoin  the  collection  of  aBseaamenta 
against  lands  benefited  by  a  drain  regularly  es- 
tablished bv  legal  authority,  although  the  board 
proceeded  irregularly  in  matters  pertaining  to 
the  construction  of  the  drain. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Drains,  f  102.] 

2.  Same— Pbocedube— Petitioh- 

The  jurisdiction  to  order  the  construction 
of  a  drain  is  acquired  by  filing  with  the  board 
a  petition  of  the  requisite  number  of  owners  of 
land  affected  by  the  drain  and  an  order  by  the 
l>oaTd  establishing  the  drain,  after  a  hearing  on 
such  petition  lias  been  had  upon  due  notice  to 
all  concerned. 

[Ed.  Note. — For  cases  In  point,  see  vol.  17, 
Cent   Dig.  Drains,  {  18.] 

8.    SaME>— DETEBMIRATIOn    OF   DBAIN    GOIOCIS- 
BIOREBS. 

The  determination  of  the  board  of  drain 
commissioners  that  lands  are  benefited  by  a 
drain  is  conclusive,  except  in  case  of  fraud. 

[Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig.  Drains,  {  54.] 

4.  Same — lBBEonia.BiTiES  in  Pbocedube. 

Irregularities  of  drain  commissioners  in 
letting  contracts  for  doing  the  work  or  furnish- 
ing materials  for  a  drain  are  not  grounds  for 
a  permanent  injunction  against  the  collection 
of  the  assessments  of  benefits  on  account  of  such 
drain,  when  not  applied  for  until  the  drain  is  en- 
tirely completed. 

5.  Same— Completion  of  Wobk. 

Persons  whose  lands  are  assessed  for  bene- 
fits on  account  of  a  drain  will  not  be  heard  in 
a  court  of  equity,  when  asking  for  a  perpetual 
injunction  against  the  collection  of  assessmenti 
against  their  land  on  account  of  benefits  after 
the  drain  is  completed;  they  having  had  notice 
of  the  fact  that  work  was  being  done  on  the 
drain  pursuant  to  proceedings  authorized  by 
the  drainage  board. 
0.  Same. 

Various  irregularities  considered,  and  held 
not  to  show  ground  for  an  injunction  after  the 
drain  is  completed. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Traill  County ; 
B.  T.  Burke,  Judge. 

Action  by  J.  K.  Alstad  and  others  against 
Joseph  Sim  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Afilrmed. 

John  Carmody  and  P.  6.  Swenson,  for  ap- 
pellants. J.  F.  Selby  and  Theo.  Kalder,  for 
respondents. 

MORGAN,  0.  J.  On  the  lltb  day  of  May, 
1904,  a  petition  for  a  drain,  regular  in  form, 
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was  preaeatod  to  the  drainage  board  of  Traill 
county  for  tbe  establislunent  of  a  drain  in 
said  coontr.  Subsequently  the  board  acted 
open  said  petition  and  regularly  made  an  or- 
der eatablishlng  the  drain  as  petitioned  for. 
The  ditch  or  drain  thus  duly  established  was 
2%  miles  In  length  and '  ran  along  section 
lines  on  which  was  a  regular  highway,  and 
the  drain  was  designated  as  "Alfred  Munter 
Drain  No.  6."  Brerything  in  connection  with 
the  establishment  of  this  drain  was  regular< 
and  nothing  is  urged  against  it  that  is  claim- 
ed as  a  ground  for  declaring  the  proceedings 
void  for  want  of  Jurisdiction  on  the  part  of 
the  board  to  establish  It  On  July  19,  1004, 
at  a  regular  session  of  the  drainage  board  to 
consider  matters  concerning  this  drain,  the 
board  concluded  to  extend  it  westward  to  a 
gtrea  iwlnt,  S^  miles  from  the  wtetern  ter- 
minus of  the  drain  as  first  established.  At 
this  time  there  was  no  petition  for  such 
extension  before  said  board,  and  its  action 
was  of  no  Taiidity  whaterer  so  far  as  the  ex- 
tension of  said  drain  was  concerned.  The 
understanding  of  the  board  and  of  all  con- 
cerned was  that  the  extension  was  to  be 
based  on  a  new  and  separate  petition  by  in- 
terested landowners  adjoining  the  extension. 
Subsequently  a  petition  regular  in  form  was 
presented  to  the  board,  aslclng  for  the  ex- 
tension of  said  drain  along  section  lines  west- 
ward from  the  terminus  of  Alfred  Munter 
drain  Na  *&  The  board  tooli  no  action  on 
this  petition  until  September  8d.  On  that 
day  the  board  ordered  that  a  notice  of  hear- 
ing on  the  petition  for  the  extension  of  said 
drain  be  published  and  posted  as  provided  by 
law,  and  September  19,  1904,  was  fixed  In 
said  notices  as  the  day  for  the  hearing.  On 
the  same  day,  September  3d,  the  board  made 
an  estimate  of  the  cost  of  the  construction 
of  the  drain,  including  the  proposed  exten- 
sion. At  this  meeting  an  assessment  of  the 
benefits  to  accrue  from  said  drain  as  extend- 
ed was  made,  and  such  assessment  of  benefits 
to  the  several  tracts  of  land  was  ordered  pub- 
lished, and  It  was  also  ordered  that  a  notice 
of  the  letting  of  the  contract  for  the  construc- 
tion of  said  drain  on  September  19tb  at  1 
o'clodc  p.  m.  be  published  and  posted,  and 
that  a  notice  of  review  of  said  assessment 
at  the  same  time  be  published  and  posted. 
On  September  I9th  the  board  met  and  ordered 
that  the  petition  for  the  extension  of  the 
drain  as  prayed  for  in  the  petition  be  grant- 
ed; and,  further,  that  the  extension  "be  and 
the  same  is  hereby  established,  and  is  at- 
tached to  and  forms  a  part  of  Alfred  Munter 
drain  No.  6.  and  shall  be  known  and  desig- 
nated In  the  records  by  such  name."  At  this 
meeting  the  contract  for  the  construction  of 
the  drain  and  extension  was  made.  The  as- 
sessment of  ben^ts  was  reviewed  upon  ap- 
plication to  do  BO,  and  changes  were  made  in 
the  assessments.  Very  soon  after  this  meet- 
ing the  work  on  the  construction  of  the 
drain  was  commenced,  and  the  same  was  fully 


completed  in  November.  The  list  of  assess- 
ment of  benefits  to  the  several  tracts  of  laud, 
as  changed  by  the  board,  on  the  review  there- 
of, was  filed  with  the  county  auditor  as  a  cor- 
rected list,  and  the  sum  assessed  by  the 
board  as  benefits  to  each  tract  of  land  was 
extended  by  the  auditor  us  a  tax  against  the 
tract  of  land,  and  the  tax  roll  with  such  as- 
sessment thereon  was  placed  In  the  hands 
of  the  treasurer  for  collection  with  the  gener- 
al tax  for  that  year.  More  than  half,  to  wit. 
the  sum  of  $3,541.04,  of  said  assessment  was 
paid  before  this  action  was  tried.  The  sum 
of  $3,262.96  is  unpaid  and  is  Involved  in  this 
suit  The  drain  was  wholly  completed  on 
November  16,  1904.  This  suit  for  a  perma- 
nent injunction,  restraining  the  county  treas- 
urer from  collecting  any  of  the  unpaid  taxes 
assessed  on  account  of  the  construction  of 
said  drain,  was  commenced  on  February  28, 
1906.  The  plaintlCCs,  82  in  number,  are  land- 
owners adjoining  and  in  the  Immediate  vicin- 
ity of  said  extension,  and  seek  to  restrain 
the  collection  of  the  drain  assessments.  '  It 
is  uncontradicted  that  a  majority  of  these 
plaintiffs  had  actual  notice  of  the  proceed- 
ings pertaining  to  the  drain  and  were  fully 
aware  that  work  was  being  done  on  the  drain. 
All  of  them  would  be  presumed  to  have  had 
such  notice  and  knowledge  from  the  circum- 
stances surrounding  them  while  the  work  was 
In  progress.  The  trial  court  found  that  they 
had  notice  of  the  proceedings  and  knowledge 
that  work  was  being  done  on  the  drain.  No 
fraud  Is  alleged  or  proven  against  the  drain- 
age board  In  reference  to  any  of  the  pro- 
ceedings. The  trial  court  found  in  favor  of 
the  defendants  and  dismissed  the  action. 
Plaintiffs  appeal  from  the  Judgment  and  de- 
mand a  trial  de  novo  of  the  entire  case. 

The  plaintiffs  claim  that  the  facts  war- 
rant the  Intervention  of  a  court  of  equity 
to  restrain  the  collection  of  the  assessments, 
upon  the  ground  that  the  board  of  drainage 
commissioners  acted  without  authority  in  the 
establishment  of  the  extension  of  the  drain 
and  In  all  subsequent  proceedings.  The  spe- 
cific grounds  urged  against  the  legality  of  the 
proceedings  are:  (1)  That  the  extension  of 
the  drain  was  established  before  a  petition 
therefor  was  filed;  (2)  that  the  assessment 
of  benefits  to  adjoining  lands  on  account  of 
said  extension  was  made  without  estimates 
of  cost,  survey  of  the  route,  and  filing  of 
maps  and  profiles  by  the  surveyor ;  (8)  that 
no  notice  of  the  review  of  assessments  for 
benefits  was  given  as  provided  by  law;  (4) 
that  no  notice  of  the  letting  of  contracts  for 
the  extension  was  given,  and  that  the  mate- 
rials for  the  culverts  were  not  bought  under 
competitive  bids.  These  objections  may  be 
disposed  of  by  applying  two  legal  principles : 
(1)  Those  applicable  where  the  board  is  claim- 
ed to  have  acted  wholly  without  Jurisdiction 
in  the  establishment  of  the  extension  to  the 
drain;  (2)  those  applicable  where  the  board 
is  alleged  to  have  acted  Irregularly  and  with- 
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out  compliance  with  statutory  provisions  re- 
lating to  proceedings  after  tbe  drain  was  es- 
tablished. 

So  far  as  the  first  objection  Is  concerned,  It 
may  be  stated  that.  If  tbe  board  acquired 
no  Jurisdiction  to  establish  the  drain  or  the 
extension  thereto,  all  subsequent  proceedings 
would  be  void  and  would  not  sustain  an  as- 
sessment of  benefits  or  a  tax  based  thereon. 
A  total  want  of  Jurisdiction  to  initiate  the 
proceedings  could  not  be  cured  or  waived,  or 
the  right  to  object  to  subsequent  proceedings 
based  on  such  absence  of  Jurisdiction  lost 
There  Is  a  wide  difference  between  a  total  ab- 
sence of  Jurisdiction  to  establish  a  drain  and 
noncompliance  with  statutory  requirements  as 
to  matters  to  be  done  by  the  board  thereafter 
in  reference  to  the  construction  of  the  drain 
and  assessment  of  benefits  and  letting  of 
contracts.  If  there  was  no  petition  for  the 
establishment  of  the  extension,  or  the  board 
did  not  act  on  such  petition,  and  thereby  es- 
tablish tbe  drain,  then  it  acted  without  Juris- 
diction, and  all  its  proceedings  would  be  void. 
It  Is  claimed  that  there  was  no  petition  by 
landowners  for  the  establishment  of  the  drain 
when  the  matter  was  before  the  board  on  July 
19tb.  If  the  board  ordered  the  establishment 
of  the  drain  on  July  19th,  the  contention 
would  be  true.  But  the  record  will  not  bear 
out  tbe  contention  that  the  drain  was  estab- 
lished on  that  day.  The  minutes  of  the  pro- 
ceedings of  tbe  board  for  that  day  show 
that  It  was  then  agreed  that  the  proposed 
drain  be  extended,  and  that  It  be  done  and 
considered  under  a  separate  petition.  Noth- 
ing further  was  done  In  reference  to  the  ex- 
tension until  September  8d.  On  that  day  the 
petition  for  the  extension  was  before  the 
board,  and  a  notice  of  hearing  on  September 
19th  on  tbe  petition  for  the  extension  was  or- 
dered to  be  published  and  posted.  It  was 
also  further  ordered  at  that  time  that  a  no- 
tice of  assessments  and  a  notice  of  review 
of  assessments  on  September  19th  be  pub- 
lished and  posted.  It  was  further  deter- 
mined that  day  what  the  estimated  cost  of 
the  construction  of  the  drain  would  be,  and 
a  notice  was  ordered  given  by  publication 
and  posting  that  a  contract  for  the  construc- 
tion of  the  drain  would  be  let  on  September 
19th.  When  all  these  notices  were  ordered 
published  and  posted,  the  petition  for  the  ex- 
tension of  the  drain  had  not  been  acted  up- 
on formally.  But  on  September  19th  the 
board  ordered  that  the  extension  to  drain  No. 
6  as  petitioned  for  be  established  and  desig- 
nated as  "Alfred  Munter  Drain  No.  6."  It 
is  therefore  incorrect  to  assert  that  the  exten- 
sion to  the  original  drain  was  not  based  upon 
a  petition,  and  it  is  not  true  that  It  was 
established  without  a  proper  and  regular  pe- 
tition regularly  acted  upon.  The  regularity 
of  tbe  preliminary  proceedings  to  the  original 
drain  Is  not  questioned,  and  could  not  be 
questioned,  as  the  drain  was  established  by 
rcKuIar  action  of  the  board  based  upon  a  regu- 


lar i)etitlon.  The  proceedings  In  regard  to 
the  establishment  of  the  extension  were  equal- 
ly as  regular  as  those  pertaining  to  the  origi- 
nal drain.  It  is  therefore  beycmd  question 
that  the  drain  and  the  extension  bad  been 
regularly  established  on  Septonber  19tli. 
The  proceedings  for  the  construction  of  the 
drain  and  the  extension  were  therefore  based 
upon  a  regular  petition,  and  a  hearing  was 
granted  on  these  petitions,  and  the  hearings 
were  followed  by  orders  regnilarly  made  that 
the  drain  and  extension  as  petitioned  for  be 
established.  The  board  therefore  acquired 
Jurisdiction  to  proceed  with  the  construction. 
The  filing  of  tbe  petition  gave  the  board  Ju- 
risdiction. Erickson  v.  Cass  Go.  (N.  D.)  92 
N  W.  841.  After  tbe  establishment  of  tbe 
drain,  the  proceedings  were  irregular  In  many 
ways,  so  far  as  the  extension  is  concerned. 
There  was  no  survey  by  the  surveyor,  and  no 
maps  or  estimates  were  made  by  the  surveyor. 
All  these  matters  were  regularly  done  upon 
the  original  drain.  In  regard  to  the  exten- 
sion the  board  simply  directed  the  surveyor 
to  set  the  necessary  grade  stakes  along  tbe 
route  of  the  drain,  prior  to  the  commence- 
ment of  the  construction  thereof,  and  to  su- 
perintend the  construction  of  the  same.  The 
surveyor's  final  report,  after  Inspecting  the 
drain  as  completed,  was  that  tbe  drain  had 
been  completed  according  to  plans  and  speci- 
fications. 

The  omissions  as  to  surveys  did  not  render 
the  proceedings  void  in  this  khad  of  an  action. 
These  plalntiffB  generally  had  actual  knowl- 
edge that  the  work  was  being  done  upon 
the  drain,  pursuant  to  proceedings  before 
the  board,  and  the  others  bad  knowledge  of 
such  facts  from  which  notice  would  neces- 
sarily be  implied.  Notices  were  posted  and 
published  of  all  proceedings  to  be  taken 
by  the  board  which  are  now  objected  to 
and  sought  to  be  «iJolned.  If  timely  objec- 
tions had  been  made  before  tbe  board  on 
these  grounds  and  disregarded,  equity  would 
Interfere  by  Injunction  enjoining  further 
proceedings  until  all  statutory  requirements 
had  been  compiled  with.  But  courts  will 
grant  no  relief  In  such  actions  when  In- 
voked solely  to  avoid  payment  of  assess- 
ments which  were  levied  In  good  faith  and 
without  objection  from  any  source  until  aft- 
er the  work  was  completed.  The  plaintiffs 
seek  to  enjoin  the  collection  of  the  assess- 
ment, knowing  that  their  lands  will  always 
receive  the  benefits  derived  from  the  drain. 
This  action  is  a  collateral  attack  upon  the 
drain  proceedings.  Tbe  work  has  all  been 
done  and  the  assessments  extended  upon 
the  tax  roll.  Nothing  further  remains  to 
be  done  by  the  board  upon  or  in  reference 
to  the  drain.  There  was  no  fraud  in  the 
proceedings.  The  board  had  Jurisdiction  to 
Initiate  tbe  proceedings  and  to  establish  the 
drain.  It  Is  only  as  to  irregularities  and 
omissions  that  pertain  to  the  exercise  of  the 
Jurisdiction  that  the  board  lawfully  acquired 


Digitized  by 


Google 


N.D.) 


ALSTAD  ▼.  SIM. 


by  regular  proceedings  that  it  ia  sought  to 
Invalidate  the  proceedings.  The  grounds  for 
relief  relate  to  errors  or  omissions  in  the 
exercise  of  Jurisdiction  regularly  acquired. 
It  is  too  late  to  Invoke  the  powers  of  a  court 
of  equity  when  asked  only  as  based  on  such 
irregularities  and  omissions  and  by  collateral 
attack.  In  a  similar  case  (Erlckson  t.  Cass 
Co.,  11  N.  D.  494,  92  N.  W.  841)  the  court 
■aid:  "A  court  of  equity  will  not  extend 
its  extraordinary  remedy  of  injunction  to 
prevent  the  collection  of  assessments  for 
benefits  imposed  to  pay  the  cost  of  con- 
structing drains,  when  the  parties  seeking 
such  relief  have  l)een  actively  or  impliedly 
consenting  parties  to  its  construction  and  to 
the  proceedings  which  led  to  the  assessments, 
whether  such  assessments  are  legally  valid 
or  not"  In  that  case  the  authorities  are  col- 
lected and  reviewed.  It  Is  decisive  of  this 
appeal. 

Failure  to  comply  with  the  statute  by  re- 
quiring the  surveyor  to  make  plans,  spcclflca- 
tions,  profiles,  and  estimates  of  cost,  is  not 
ground  for  enjoining  the  collection  of  as- 
sessments after  all  the  drain  has  been  com- 
pleted. These  estimates  and  maps  were  filed 
in  reference  to  the  original  drain.  The  peti- 
tion for  the  extension  accurately  described 
the  route  of  the  drain  and  what  lands  it 
would  pass  through.  The  drain  was  extend- 
ed along  and  was  a  part  of  a  section  line 
highway,  and  the  drain  was  to  be  construct- 
ed by  a  ditcher.  These  matters  rendered  the 
filing  of  plans  and  specifications  and  profiles 
and  estimates  by  the  surveyor  of  little  con- 
sequence when  the  same  had  been  done  as  to 
the  original  drain. 

We  have  read  the  cases  cited  by  the  ap- 
pellants to  support  their  contentions.  The 
cases  do  not  apply  under  the  facts  of  .this 
case.  In  the  cited  cases,  injunctions  were 
sought  while  the  proceedings  were  pending 
and  before  any  work  was  done  on  the  pro- 
posed improvement.  In  other  words,  the 
complainants  In  those  cases  were  not  guilty 
of  laches.  In  addition  to  the  Erickson  Case 
cited  above,  see,  also,  Tumqulst  v.  Cass 
Co..  11  ^,  D.  514,  92  N.  W.  852,  and  cases 
dted;  Moore  v.  Mclntyre,  Drain  Com'r 
(Mich.)  68  N.  W.  ISO;  Smith  t.  Garlow 
(Mich.)  72  N.  W.  22;  Patterson  v.  Baumer, 
43  Iowa,  477. 

It  is  claimed  that  the  board  made  no  find- 
ing that  the  extension  was  a  necessity.  The 
petition  recited  that  the  chief  purpose  of 
said  extension  was  the  drainage  of  agricul- 
tural lands,  and  that  the  same  was  a  public 
necessity.  The  board  gave  a  hearing  on  said 
petition,  and  after  such  hearing  the  petition 
was  granted  and  the  drain  established  as 
prayed  for  in  the  petition.  The  statute  does 
not  require  that  the  board  make  a  record 
that  a  necessity  existed  for  such  drain  or  ex- 
tension. The  order  establishing  the  exten- 
sion necessarily  Implies  that  it  was  deemed 
a   matter   of   public    necessity.     Oliver    t. 


Monona  Co.  (Iowa)  90  N.  W.  510;  Slmoo- 
ton  V.  Hays,  88  Ind.  70. 

Complaint  is  made  that  no  proper  notice 
was  given  of  the  time  and  place  where  a 
review  of  the  assessments  for  benefits  would 
be  allowed.  The  published  notice  of  assess- 
ment for  benefits  against  each  tract  of  land 
benefited  did  not  state  the  time  when  or  place 
where  the  assessments  would  be  reviewed. 
The  assessments  of  lienefits  were  headed, 
"ffotlce  of  Assessments  and  Review  of  As- 
sessment" If  the  time  and  place  of  tb« 
review  had  been  inserted,  no  objection  could 
be  raised  to  the  form  of  the  notice.  Tb« 
list  as  published  showed  that  lands  along 
the  extension  had  been  assessed  for  benefits. 
The  notice  of  the  letting  of  contracts  for 
the  construction  of  the  drain  was  drawn  up, 
published,  and  posted  at  the  same  time  as  the 
notice  of  assessments.  In  the  notice  that 
contracts  would  be  let  on  September  lOtb 
for  the  construction  of  Alfred  Munter  drain 
No.  6,  it  was  stated :  "At  said  meeting  the 
assessment  of  benefits  on  account  of  said 
drain  will  be  subject  to  review."  In  a  no* 
tice  given  on  September  3d,  it  was  stated 
that  on  September  19,  1004,  at  10  o'clock  a. 
m.,  the  board  would  be  in  session  for  the 
purpose  of  considering  all  matters  connected 
with  said  drain,  "and  especially  to  hear 
and  determine  any  objections  you  may  have 
to  the  same."  We  are  satisfied  that  it  can- 
not be  said,  in  view  of  the  foregoing  notices, 
that  there  was  no  notice  of  the  time  and 
place  where  a  review  of  the  assessments 
was  to  take  place.  In  one  notice  it  was 
expressly  stated  that  the  review  would  take 
place  on  September  19tb  at  1  o'clodc  p.  m. 
It  is  true  that  this  notice  technically  re> 
ferred  to  the  original  drain,  but  It  referred 
to  a  review  of  the  assessments  of  the  Alfred 
Munter  drain  No.  6.  That  was  the  name 
that  the  entire  drain  was  known  by.  In 
the  other  notice  it  was  stated  In  a  general 
way  that  all  matters  pertaining  to  the  ex- 
tension would  come  up  for  consideration. 
This  Is  very  general:  but,  in  view  of  the 
fact  that  the  statutes  prescribe  that  notice 
of  review  of  assessments  shall  be  Incorporat- 
ed  in  the  notice  of  letting  of  contracts,  we 
think  the  two  notices  read  together  are  a 
substantial  compliance  with  the  statute  in 
reference  to  giving  notice  of  review.  Section 
1828.  Rev.  Codes  1906. 

It  is  claimed  that  assessments  were  made 
against  land  not  benefited  by  the  drain.  The 
action  of  the  commissioners  is  not  subject 
to  review  on  the  question  as  to  what  lands 
are  benefited.  On  that  question  the  action 
of  the  board  is  conclusive,  except  when  acting 
fraudulently.  Erickson  v.  Cass  Co.,  supra; 
State  ex  rel.  v.  Pisk  (N.  D.)  107  N.  W.  191. 
It  is  claimed  that  the  board  did  not  let  the 
contract  to  the  lowest  bidder  as  to  furnish- 
ing materials  for  the  culverts.  The  objec- 
tion is  that  the  board  furnished  the  materi- 
als by  purchasing  them  from  a  local  ium- 
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ber  company  npon  pilces  to  be  submitted 
This  was  irregular,  and  not  in  compliance 
with  the  statute  (section  1829,  Rev.  Codes 
1905).  It  is  not,  however,  a  ground  for 
equitable  interference  after  tbe  materials 
have  been  furnished  and  the  work  completed. 
General  notice  was  given  that  contracts 
would  be  let  on  September  19th.  The  min- 
utes show  that  the  board  decided  at  said 
time  to  purchase  the  materials  themselves 
from  a  certain  firm  upon  "prices  submitted 
and  on  file."  The  plaintiff  should  have  ob- 
jected to  that  manner  of  supplying  the  ma- 
terials, and  not  delayed  until  the  materials 
were  purchased,  used,  and  paid  for.  There 
Is  no  pretense  that  there  was  fraud  or  any 
overcharge  In  the  purchase  of  the  materials. 
There  are  other  matters  urged  against  th« 
regularity  of  the  board's  proceedings  after 
the  drains  were  ordered  established,  after 
regular  petitions  had  been  filed.  They  refer 
entirely  to  Irregularities,  and  not  to  any- 
thing done  or  omitted  that  pertained  to 
the  original  Jurisdiction  of  the  board  over 
the  drain.  They  pertain  to  technical  devia- 
tions from  the  provisions  of  the  statute  as 
to  the  duties  of  the  board  to  file  the  lists 
of  the  assessment  of  benefits  with  the  county 
auditor.  It  Is  too  late  to  attack  the  pro- 
ceedings for  such  Irregularities  after  the 
work  is  completed.  It  is  therefore  Immateri- 
al whether  the  lists  filed  were  filed  at  the 
proper  time  and  contained  the  proper  date  pr 
not 

It  is  also  urged  that  the  board  did  not 
Heciire  a  right  of  way  over  the  land  through 
tvhich  the  extension  ran  before  it  was  es- 
cabllshed.  This  is  not  a  matter  that  can 
be  raised  by  an  attack  in  a  collateral  action 
(Etlckson  ▼.  Cass  Co.,  supra),  and  Is  not 
,^^und  for  perpetual  injunction  section  1841, 
Rev.  Codes  1905). 

Our  conclusion  is  that  no  grounds  have 
been  brought  forward  warranting  the  grant- 
ing of  a  permanent  Injunction. 

The  judgment  is  afilrmed.    All  concur. 

YOUNG,  J.  (concurring).  I  concur  In  the 
result  above  announced  and  in  the  statement 
of  the  legal  principles  which  are  applied. 
But  I  do  not  wish  to  give  apparent  assent 
to  the  view  that  there  is  any  authority  of 
law  for  the  establishment  of  an  extension 
of  a  drain  as  such,  and  as  a  part  of  the 
original  drain,  by  a  separate  petition  of 
those  Interested  in  the  extension.  The  only 
authority  for  extending  a  drain  is  that  given 
by  section  1447,  Rev.  Codes  1899,  and  re- 
lates entirely  to  the  lowering  of  the  outlet 
All  other  additions  must  be  treated  as  orig- 
inal drains.  In  my  opinion  the  so-called 
extension  Involved  In  this  case  was  a  new 
drain.  The  board  had  authority  to  act,  how- 
ever, for  a  regular  petition  was  presented, 
and  this  petition  was  the  basis  of  the  sub- 
sequent proceedings.  The  board  had  power 
to  locate  and  construct  It  as  a  new  and  In- 
dependent drain,  but  did  not  have  the  power 


to  consolidate  the  new  with  the  original 
drain.  They  should  have  been  kept  separate. 
The  board  certainly  proceeded  irregularly. 
But  It  Is  not  claimed  that  the  assessments 
Imposed  upon  the  plaintiffs  are  in  excess  of 
the  amount  which  would  have  been  justly 
charged  against  them,  bad  the  board  In  its 
proceedings  treated  the  so-called  extension 
as  an  Independent  drain.  There  is  no  ground 
for  .equitable  Interference. 


WANDT  V.  HEARST'S  CHICAGO 

AMERICAN. 

(Supreme  Court  of  Wisconsin.    Oct  9,  1906.) 

1.  LlBEI/— WOBDS   EXPOSIHO  PERSON  TO  CON- 
TEMPT  ANH   RIDICITI.E. 

A  statement  published  In  a  newspaper  to 
the  effect  that  a  person  is  a  suicide  fiend,  has 
attempted  suicide  25  times,  and  would  usually 
go  to  the  hospital  and  ask  to  be  "pumped  out 
is  libelous  as  holding:  the  person  spoken  of  up  to 
contempt  and  ridicule. 

[E!d.  Note. — For  cases  In  point  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  {(  1-9.] 

2.  Same— PicTUBES. 

Where  a  newspaper  pnbtisbed  a  picture 
of 'plaintiff  in  connection  with  a  libelous  article 
concerning  another  woman,  plaintiff  was  entitled 
to  recover,  and  the  fact  that  she  might  not 
have  been  damagei^  in  the  estimation  of  those 
well  acquainted  with  her  only  affected  the  ex- 
tent of  the  injury  and  went  in  mitigation  of 
damages. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  Rose  Wandt  against  Hearst's 
Chicago  American.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  for  libel.  The  complaint 
charged  In  effect  that  the  defendant  corpo- 
ration published  and  circulated  in  Its  news- 
paper. In  the  city  of  Milwaukee,  the  fol- 
lowing article  with  the  picture  or  photograph 
of  the  plaintiff  Immediately  under  the  first 
headline : 

"Suicide  Girl  Laid  to  Rest 

"Evelyn  Daly,  Suicide. 

[Photograph.] 

"Bvelyn  Daly  Succeeded  In  Taking  Her  Life 
After  Twenty-five  Attempts. 

"(Special  to  the  American.) 

"Milwaukee,  Aug.  17.-^Evelyn  Daly,  daugh- 
ter of  Mrs.  E.  L.  Daly,  of  East  Lake,  Mich., 
and  who,  under  the  name  of  Cecil  Davis,  of 
Cadillac,  Mich.,  succeeded  In  ending  her 
life  after  twenty-five  attempts,  was  burled 
here  to-day.  Here  are  some  of  the  attempts 
she  has  made  within  the  last  three  months. 

"June  6 — Took  morphine;  went  to  Emer- 
gency Hospital  and  asked  to  be  pumped  out 

"July  5 — Tried  to  fall  on  dagger,  but  only 
scratched  her  neck. 

"July  30 — ^Jumped  off  open  bridge,  but 
found  water  too  cool  for  comfort  and  yelled 
for  help,  which  came  In  time  to  save  ber 
life. 
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"Ansost  14— Took  carbolic  add  and  died  at 
flmergency  Hospital. 

"Mlsa  Daly  was  known  to  the  police  as  a 
snlclde  flend.  She  would  try  to  commit 
Eolride  at  the  least  provocation. 

"She  never  tried  hanging.  She  Bald  she 
dldnt  like  the  Illuminating  gag  method,  and 
only  tried  that  once.  But  carbolic  acid,  mor- 
phine and  laudanum  were  common  polsona 
to  her.  She  came  here  about  five  years 
ago  and  soon  manifested  her  suicidal  mania. 
Usoally  after  taking  poison  she  would  call 
for  tbe  police  patrol  to  take  her  to  the  hos- 
pital, or  go  herself  and  get  the  poison  re- 
atoTed. 

"Sometimes  she  was  too  far  gone  to  make 
her  own  call  for  help,  but  this  was  seldom," 
— and  tliat  the  defendant  thereby  falsely, 
willfully,  and  maliciously  charged  the  plain- 
tiff with  having  committed  suicide,  and  with 
having  many  times  attempted  to  commit 
suicide,  to  her  great  damage.  A  general 
demurrer  to  tbe  complaint  was  overruled, 
and  the  defendant  appeals. 

Robert  N.  McMynn  (Darrow,  Master  & 
Wilson,  of  counsel),  for  appellant.  Fiebing  & 
KilUlea  and  O.  G.  Hackbartli,  for  respondent. 

winsLOW.  J.  (after  stating  the  facts). 
It  Is  elementary  that  written  or  printed 
publications  which  falsely  tend  to  bring  the 
plaintiff  Into  pnbllc  disgrace,  contempt,  or  rid- 
icule are  libelous.  Bradley  v.  Cramer,  59  Wis. 
300,  18  N.  W.  288,  48  Am.  Rep.  511.  It  is 
also  elementary  that  a  libel  need  not  be  in 
printed  language,  but  that  a  caricature,  or  pic- 
ture, or  eflSgy,  with  or  without  printed  lan- 
guage, which  is  understood  to  refer  to  the 
plaintiff,  and  which  has  the  tendency  to  bring 
di^race,  contempt,  or  ridicule  upon  the  plain- 
tiff, is  libelous.  Newell  on  Slander  and  Libel 
(2d  Ed.)  p.  43,  c  4,  i  1.  A  printed  statement 
to  the  effect  that  a  person  is  a  suicide  flend, 
has  attempted  suicide  25  times,  and  would 
nsoally  go  to  the  hospital  and  ask  to  be 
pumped  oat,  certainly  has  a  tendency  to 
bring  that  person  Into  public  contempt  and 
rldicnle.  Had  tbe  article  In  question  given 
no  name,  but  simply  stated  that  the  person 
whose  picture  was  given  had  done  these 
thlnga,  there  would  be  little  doubt  In  the 
mind  of  any  one  that  It  would  have  been 
libelous,  provided  the  picture  was  accurate 
enough  to  be  recognized  as  tbe  plaintiff's 
picture.  From  the  allegations  of  the  com- 
plaint It  must  be  assumed  that  the  picture 
was  fairly  accurate,  as  It  is  called  a  photo- 
graph, doubtless  meaning  a  halftone  repro- 
duction of  a  photograph,  which  can  now  be 
made  with  a  considerable  degree  of  accuracy. 
The  insertion  of  the  picture  under  the  bead- 
line  of  the  article  is,  of  course.  In  effect  a 
statement  that  It  Is  a  picture  of  the  person 
referred  to  In  the  article.  Hence  the  article 
and  picture  together  constitute  a  libel  as 
matter  of  law,  unless  the  fact  that  the  ar- 
ticle states   that  th$   suicide's   name   was 


Evelyn  Daly  can  be  held  to  be  an  antidote 
to  the  otherwise  libelous  effect. 

This  contention  is  strongly  made  by  the 
appellant,  and  is  In  fact  the  only  contention 
worthy  of  very  serious  consideration.  It 
seems  quite  true,  as  urged  by  the  appellant, 
that  persons  who  knew  the  plaintiff  well, 
and  knew  her  residence  and  family,  would 
probably  not  be  misled,  but  would  at  once 
conclude  that  the  picture  was  Inserted  by 
mistake;  but  there  may  well  be  a  considera- 
ble number  of  persons,  who  only  know  the 
plaintiff  by  sight  or  have  merely  a  slight 
acquaintance,  who  would  recognize  the  pic- 
ture at  once,  and  would  conclude  that  the 
article  in  fact  did  refer  to  the  plaintiff,  con- 
cluding (if  they  knew  the  plaintiff's  name  at 
all)  that  such  name  was  merely  another 
alias.  Tbe  complaint  alleges  that  the  plain- 
tiff has  been  greatly  damaged  by  tbe  publi- 
cation. There  is  ample  room  for  the  infer- 
ence that  she  may  well  have  been  damaged 
in  the  estimation  of  the  classes  of  people 
last  mentioned.  The  fact  that  she  may  not 
have  been  damaged  in  the  estimation  of 
friends  who  knew  her  well  would  only  affect 
the  extent  of  Injury  and  mitigate  the  dama- 
ges. A  very  similar  case  where  a  like  result 
was  reached  will  be  found  in  De  Sando  v. 
New  York  Herald  C!o.  (Sup.)  83  N.  T.  Supp. 
111. 

Order  affirmed. 


DONNER  V.  GBNZ. 
(Supreme  Oourt  of  Wisconsin.    Oct.  9,  1908.) 

Appeai^— Findings   of    Tbiai.    Ooubt— Con- 
clusiveness. 

The  findings  of  fact  of  the  circuit  court 
trying  on  appeal  a  case  on  the  record  of  a 
justice  of  the  peace  will  not  be  disturbed,  un- 
less they  are  against  the  clear  preponderance 
of  the  evidence,  notwithstanding  Rev.  St.  1898, 
S  3769,  requiring  the  court  on  hearing  an  ap- 
peal from  a  justice  of  the  i>eace,  where  there 
is  no  new  trial,  to  give  judgment  according  to 
the  weight  of  the  evidence  and  the  Justice  of 
the  case. 

[Eid.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  |  4268.] 

On  motion  for  rehearing.    Denied. 

For  former  opinion,  see  107  N.  W.  1089. 

PER  CURIAM.  We  find  no  support  for 
the  contention  that  this  court  In  cases  of 
appeal  to  circuit  courts,  where  the  case  is 
tried  on  the  record  of  the  Justice  of  the  peace 
before  whom  the  original  trial  was  had,  is 
not  governed  by  the  rule  expressed  in  the 
opinion,  to  the  effect  that  since  the  findings 
of  facts  of  the  circuit  court  are  not  against 
the  clear  preponderance  of  the  evidence  they 
cannot  be  disturbed.  None  of  the  cases  cited 
(Campbell  V.  Babbitts,  53  Wis.  276,  10  N.  W. 
400;  Hassa  v.  Junger,  15  Wis.  598;  Silver- 
nail  V.  Rust,  88  Wis.  458,  60  N.  W.  TOT) 
pass  upon  this  question.  So  far  as  the  sub- 
ject was  considered  In  those  cases,  it  related 
to  the  question  of  whether  the  Judgments 


Digitized  by 


Google 


72 


109  NORTHWESTERN  REPORTER. 


(WU 


appealed  from  were  snpported  by  the  evi- 
dence. This  is  a  wholly  different  Inquiry 
from  the  one  now  suggested,  which  asks  re- 
versal of  the  Judgment  of  the  lower  court 
In.  such  cases  on  appeal  to  this  court  on 
the  ground  that  the  judgment  Is  not  support- 
ed by  the  weight  of  the  evidence.  Nothing 
In  the  provisions  of  section  S70&,  Rev.  St 
1896,  conflicts  with  the  rule  of  this  court 
that  the  conclusions  of  the  trial  court  will 
not  be  disturbed  on  appeal  to  this  court  un- 
less they  are  against  the  clear  preponderance 
of  the  evidence.  The  language  of  the  court 
In  Fintel  v.  Cook,  88  Wis.  485,. 60  N.  W. 
788,  that  this  court  In  such  cases  Is  not 
prevented  from  ordering  an  affirmative  judg- 
ment according  to  the  weight  of  the  evi- 
dence and  the  justice  of  tbe  cause,  must  be 
construed  in  view  of  the  case  then  before  it 
npon  which  such  judgment  was  ordered.  It 
Is  obvious  from  the  opinion  that  the  court 
found  in  that  case  that  there  was  no  evi- 
dence to  support  the  judgment  appealed  from, 
and  that  appellant,  upon  the  uncontradicted 
facts,  was  entitled  to  judgment  In  fals  favor, 
and  judgment  was  accordingly  ordered.  We 
deem  the  rule  under  which  tbe  case  was 
determined  In  this  court,  namely,  unless  the 
findings  of  facts  of  the  trial  court  are  against 
tbe  clear  preponderance  of  the  evidence  they 
cannot  be  disturbed  on  appeal  to  this  court, 
applicable  to  cases  of  this  nature.'  The  rea- 
sons for  the  rule  are  well  presented  In  Ely 
V.  Daily,  40  Wis.  52;  Snyder  v.  Wright, 
18  Wis.  689;  Murphy  v.  Dunning,  30  Wis. 
296;  Johnson  v.  Goult,  106  Wis.  247,  82  N. 
W.  139. 
The  motion  for  a  rehearing  must  be  denied. 


SEIFBN  ▼.  CITY  OF  RACINH. 
(Supreme  Ooupt  of  Wisconsin.    Oct  9,  1906.) 

1.  Judgment— Rbs    Judicata. 

The  judgment  for  a  policeman,  on  cer- 
tiorari proceedings  to  test  the  legality  of  ills 
removal,  is  not  res  judicata  of  the  question 
of  his  appointment ;  this  not  having  been  con- 
sidered, nor  necessarily  Involved  in  such  pro- 
ceedings. 

[Ed.  Note. — ^For  cases  In  point  see  voL  SO, 
Cent   Dig.   Judgment   IS   1263-1267.] 

2.  APPKAI/— HABUI.E88    EbBOB. 

Denial  of  an  amendment  is  harmless; 
proof  being*  admitted  as  though  it  had  been 
allowed. 

3.  municrpai,    cobpobationb  —  policemaw— 
Appointment— Evidence. 

Evidence,  in  an  action  by  a  policeman  for 
his  salary,  held  sufBcient  to  show  that  he  was 
duly  appointed  to  his  office  when  he  entered 
on  the  service. 

4.  Same— Removai/— Acquiescence. 

A  policeman  does  not  acquiesce  in  his 
removal  or  surrender  or  abandon  his  office, 
where,  on  receiving  notice  from  his  chief  and 
the  commission  of  his  removal,  he  acquiesces 
to  the  extent  of  ceasing  to  perform  services 
and  surrendering  to  the  city  all  articles  in 
his  possession  belonging  to  it,  doing  so  in  the 
belief  that  he  had  been  properly  discharged, 
but  then  seeks  the  advice  of  counsel,  and,  be- 
ing informed   that  his   removal  is  ineffectual, 


protests  against  such  action  by  Instituting 
proceedings  to  set  aside  the  removal. 
5.  Same — Salabt  Dubiro  Illegal  Removai.. 
Evidence,  in  an  action  by  a  policeman  to 
recover  his  salary  of  $65  a  month  during  bis 
illegal  removal,  that  policemen  were  appomted 
at  a  salary  of  $55  a  month,  none  of  whom  were 
assigned  to  the  duties  which  had  devolved  on 
him,  but  tliat  one  of  the  policemen  thereto- 
fore in  the  service  was  assigned  to  perform  such 
duties,  furnishes  no  basis  for  the  claim  that 
another  performed  the  duties  of  his  office,  and 
that  an  officer  de  facto  received  the  emolu- 
ments thereof. 

Appeal  from  Circuit  Court,  Racine  County; 
E.  B.  Belden,  Judge. 

Action  by  Matthew  Seifen  against  the  city 
of  Racine.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

An  action  to  recover  tbe  salary  which 
plaintiff  alleges  is  due  him  as  policeman  of 
the  city  of  Racine  from  February  1,  1906,  to 
July  1, 1906,  at  the  rate  of  $65  per  month.  It 
appears  that  plaintiff  had  been  performing 
the  services  of  a  policeman  for  the  city,  from 
March  1,  1900,  to  the  1st  day  of  February, 
1905,  under  an  alleged  appointment  and  that 
he  bad  received  the  compensation  of  a  police- 
man. On  January  23,  1906,  by  letter  from  the 
secretary  of  the  police  and  Are  commission, 
plaintiff's  resignation  was  requested,  to  take 
effect  the  ensuing  February  1st  He  dis- 
regarded the  request  On  January  28tb,  be 
received  notice,  signed  by  tbe  members  of 
tbe  commission,  that  he  bad  been  removed 
from  tbe  police  department  and  that  the 
removal  would  take  effect  February  1st  fol- 
lowing. He  thereupon  left  bis  keys  and 
other  belongings  of  the  city  at  the  police 
office,  In  the  belief  that  tbey  could  be  de- 
manded of  blm  after  tbe  notl.ce  given  blm. 
He  was  at  that  time  of  the  opinion  that  he 
could  not  demand  to  be  kept  in  the  actual 
employ  and  the  performance  of  the  service  of 
policeman.  He  thereafter  consulted  counsel, 
and,  pursuant  to  their  advice.  In  May,  1905, 
he  commenced  certiorari  proceedings  to  test 
tbe  legality  of  the  commission's  action  In 
summarily  removing  him.  On  July  6,  1905,> 
the  court  decreed  that  the  attempted  removal 
of  the  policeman  from  his  office  of  policeman 
was  Illegal,  and  declared  the  action  for 
naught  Other  proceedings  were  taken,  and 
by  this  second  proceeding  plaintiff  was  regu- 
larly suspended  and  removed  by  the  com- 
mission from  and  after  July  1,  1905.  Plain- 
tiff was  not  assigned  to  perform  any  police 
duty  from  February  1,  to  July  1,  1905.  The 
police  and  fire  commission  and  tbe  chief 
of  police  appointed  policeman  Immediately 
after  plaintiff  had  been  notified  of  his  sum- 
mary removal  on  January  28,  1906,  and 
they  qualified  and  entered  upon  the  perform- 
ance of  police  duties  for  the  city.  The  per- 
sons so  appointed  received  a  monthly  compen- 
sation of  $55  per  month.  So  far  as  appears, 
no  person  was  appointed  in  the  plaintiff's 
place,  and  the  services  on  the  particular  beat 
which  plaintiff  had  performed  on  and 
before  be   received  ttie  notice  on  January 
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28,   1905,   were   thereafter  performed  by   a 
member  of  the  police  force  who  had  been 
in  the  service  for  a  considerable  time  before 
plaintifr   was   notified   to  quit   the   Bsrvlce. 
The  court  found  that  from  February  1,  to 
July  1,  1905,  plaintiff  was  a  duly  appointed 
and  qualified  police  officer  of  the  defendant 
city;    that  the  emoluments  attached  to  the 
office  consisted  of  a  salary  of  $65  per  month; 
that  the  attempted  removal  of  the  plalntlfC 
from  this  office  by  the  police  and  Are  com- 
mission on  January  28,  1905,  had  been  de- 
clared by  Judgment  of  the  court  to  be  lltegal 
ani  ineffectual,  and  that  such  Judgment  was 
stlU  In  force;  that  no  person  had  been  ap- 
pointed to  fill  the  office,  and  that  from  Feb- 
ruary 1.  to  July  1,  1905,  no  person  occupied 
the  office  of  policeman  held  by  this  plaintiff; 
that  the  action  of  the  dty,  through  its  chief 
of  police  and  the  police  and  fire  commission, 
prevented    plaintiff    from    performing    the 
actual  service  of  this  office  for  this  period; 
and  that  plaintiff  at  no  time  had  resigned, 
snrrendered,  or  abandoned  the  office  so  held 
by  him.    Upon  this  state  of  facts  the  court 
held  that  plaintiff  was  entitled  to  judgment 
for  the  amount  of  the  salary  attached  to  the 
office,  with  Interest  from  the  time  the  month- 
ly Installments  were  due  and  payable.    This 
Is  an  appea)  from  snch  Judgment. 

E.  R.  Bnrgess,  City  Atty.  (M.  B.  Walker. 
of  counsel),  for  appellant  Thompson  &  Har- 
vey (C.  C.  GltUngs,  of  counsel),  for  respon- 
dent 

SIEBECKBR,  3.  (after  stating  the  facts). 
The  defendant  asked  leave  to  amend  its 
answer,  at  the  beginning  of  the  trial  of  the 
case,  by  denying  that  plaintiff  had  ever  been 
appointed  a  policeman  for  the  defendant  city 
as  alleged  In  the  complaint  The  court  held 
its  ruling  on  this  motion  In  abeyance,  but 
permitted  proof  to  be  received  as  if  an  issue 
had  been  raised  as  to  this .  question,  and 
at  the  time  of  making  Its  decision  held  the 
amendment  unnecessary,  upon  the  ground 
that  this  issue  was  covered  by  the  Judg- 
ment in  the  certiorari  proceeding.  That 
proceeding,  however,  does  not  show  that 
any  question  was  adjudicated  except  the 
one  as  to  the  sufficiency  of  the  proceeding 
for  the  removal  of  the  plaintiff  from  the 
office  of  policeman,  instituted  January  28, 
1905,  by  the  police  and  fire  commission.  The 
question  of  plalntifTs  original  appoint- 
ment to  the  office  seems  not  to  have  been 
tried  or  considered  in  that  proceeding,  nor 
Tras  it  necessarily  Involved  In  passing  up- 
on the  question  then  expressly  determined 
by  the  court  Under  these  circumstances 
the  Judgment  in  that  case  upon  that  question 
Is  not  res  adjudlcata  in  this  case.  Llnde- 
mann  v.  Rusk,  126  Wis.  210,  104  N.  W.  119, 
and  cases  cited.  Defendant's  amendment 
Bbonld  have  been  allowed;  but,  since  the 
proof  was  received  as  if  the  issue  had  been 
raised,  no  prejudicial  error  was  committed. 


and  the  answer  will  be  deemed  so  amended 
on  this  appeal.  GUI  v.  Rice,  13  Wis.  649; 
Nelson  v.  Campbell  &  Cameron  Co.  (Wis.) 
107  N.  W.  297. 

It  Is  urged  that  the  evidence  does  not  show 
that  plaintiff  was  appointed  a  policeman  as 
alleged.  It  appears  that  he  entered  the  city's 
service  as  a  policeman  on  the  2d  day  of 
March,  1900,  that  he  performed  the  duties 
of  that  office  until  February  1,  1905,  and  that 
be  was  paid  the  salary  attached  to  the  office. 
It  is  contended  that  his  appointment  was 
not  valid  because  the  police  and  fire 
commission  failed  properly  to  approve  it 
Their  action  is  evidenced  by  a  certificate 
reciting  that  the  board  approved  the  appoint- 
ment This  was  executed  for  the  board  by 
the  secretary  of  the  commission  and  was. 
filed  in  the  office  of  the  city  clerk.  It  also 
appears  that,  after  an  examination  to  test 
his  qualification,  plaintiff  bad  been  placed 
on  the  list  of  the  board  as  eligible  to  ap- 
pointment in  the  service ;  that  he  duly  quali- 
fied before  entering  upon  the  service  by  fil- 
ing the  proper  oath  and  bond  required  by 
law.  No  evidence  adduced  Impeaches  the  in- 
ference, from  these  acts,  that  the  board  took 
the  steps  required  of  It  for  plalntifTs  ap- 
pointment as  a  police  officer.  We  must  hold 
that  the  evidence  sufficiently  shows  that 
plaintiff  was  duly  apiwlnted  to  the  office 
at  the  time  he  entered  upon  the  service. 

It  is  claimed  that  plaintiff  resigned,  sur- 
rendered, or  abandoned  the  office  on  Febru-. 
ary  1,  1906. '  This  claim  is  predicated  upon 
the  fact  that  be  acquiesced  In  the  notice  and 
demand  of  the  chief  of  police  and  the  com- 
mission of  his  removal  from  office,  and  sur- 
rendered to  the  dty  whatever  articles  of 
property  he  had  in  his  possession,  furnished 
bim  by  the  city  for  use  in  the  performance 
of  bis  official  duties.  The  evidence  Is  clear 
that  plaintiff  was  induced  to  deliver  these 
articles  In  the  belief  that  the  city  officers 
had  properly  discharged  him  from  the  serv- 
ice. Upon  seeking  the  advice  of  counsel,  and 
being  informed  that  the  action  taken  was 
ineffectual,  he  protested  against  sucli  action 
by  instituting  proceedings  to  set  them  aside 
and  declare  them  for  naught,  and  be  there- 
by asserted  his  title  to  the  office.  The  court 
properly  held  upon  the  evidence  that  he  did 
not  acquiesce  in  the  removal,  or  surrender 
the  office,  and  that  he  did  not  abandon  It 

It  is  further  contended  that  the  court  erred 
in  finding  that  the  duties  of  the  office  which 
.  plaintiff  had  held  were  not  in  fact  per- 
formed and  exercised  by  another  person 
from  the  time  plaintiff  ceased  performing 
them  on  February  1,  1905.  It  Is  averred 
that  another  person  was  In  fact  appointed 
to  the  office,  and  that  he  performed  the 
service  and  received  the  emoluments  attached 
to  it  for  the  period  for  which  plaintiff  now 
seeks  to  recover.  Does  the  proof  show  that 
another  person  was  appointed  to  the  office 
held  by  the  plaintiff,  and  that  he  performed 
the  services   and   received   the  emoluments 
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attached  to  It?  The  evidence  material  to 
the  Inquiry  Ib  that  the  police  and  fire  com- 
mission and  the  chief  of  police  selected  sever- 
al persons  eligible  to  appointment  la  the 
police  service  of  the  city,  shortly  after  Janu- 
ary 28,  1905,  when  they  attempted  to  re- 
move plaintiff  and  prevented  him  from  per- 
forming the  service,  and  that  these  persons 
entered  apon  and  performed  police  duty 
under  the  direction  of  the  chief  of  police, 
but  that  none  of  them  were  assigned  to  the 
performance  of  the  duties  which  devolved 
on  plaintiff  I>efore  his  attempted  removal 
from  ofBce,  and  that  one  of  the  policemen, 
In  the  service  before  January  28,  1905,  was 
assigned  to  perform  the  duties  which  plain- 
tiff had  performed  I>efore  February  1,  1905. 
It  also  appears  that  plaintiff's  office  had  at- 
tached to  It  a  salary  of  $65  per  month,  and 
that  the  persons  appointed  to  the  service 
from  February  1,  1905,  received  a  compen- 
sation at  the  rate  of  $65  per  month.  This  evi- 
dence warrants  the  Inference,  as  held  by  the 
trial  court,  that  no  specified  person  was  per- 
forming the  duties  and  exercising  the  func- 
tions of,  and  receiving  the  emoluments  at- 
taching to,  the  office  to  which  plaintiff  had 
title  up  to  July  1,  1905.  Under  this  state 
of  the  facts,  there  is  no  basis  for  the  claim 
that  another  person  performed  the  duties 
and  exercised  the  functions  of  the  office  to 
which  plaintiff  had  title,  and  hence  there 
was  no  officer  de  facto  who  can  be  deemed 
to  have  received  the  emoluments  of  the  office. 

These  considerations  dispose  of  all  the 
questions  involved  on  this  appeal.  We  must 
hold  that  the  court  properly  adjudged  that 
plaintiff  held  title  to  the  office  of  policeman 
from  February  1,  to  July  1,  1906,  and  was 
entitled  to  its  emolnment& 

Judgment  affirmed. 


SHUMAN  V.  STBINBL. 
(Supreme  Court  of  Wisconsin.     Oct  9,  1906.) 

1.  Husband  and  Witb—Necessabies— Hus- 
band's L1IABIT.ITT— Books. 

A  set  of  "Stoddard'd  Lectures,"  purchased 
by  a  wife,  was  not  necessaries  for  which  the 
husband  wa;  liable  by  virtue  of  the  marital 
relation. 

2.  Saub  —  Contbacts  or  Wira  —  Husband's 
Promise  to    Pat. 

Where  a  wife  contracts  an  indebtedness  on 
'  her  own  credit,  ttie  husband's  mere  promise  to 
pay  Is  a  promise  to  answer  for  the  debt  of  an- 
other without  consideration. 

8.  Same  — Acts  of  Wife— Ratification  bt 
Husband. 

Where  a  wife  purchased  Koods  on  her  own 
credit  as  a  principal,  the  husband  could  not  be 
made  liable  by  his  alleged  ratification  of  his 
wife's  act. 

4.  Same. 

Where  a  wife,  assuming  to  act  as  her  bus- 
baud's  agent,  ordered  certain  books  from  plain- 
tiff, and  received  them,  and  the  husband  subse- 
quently, with  Imowledge  of  the  facts,  adopted 
ber  act  by  promising  to  pay  for  the  property  or 
by  accepting  the  bmefit  of  the  transaction,  he 


Iwcame  individually  liable  for  payment  of  th« 
debt.     ' 

5.  Same— Actions — Pleading — Vabiance. 

Where  a  complaint  sought  to  recover  against 
a  husband  on  a  contract  for  the  purchase  of 
books,  and  alleged  that  the  contract  was  hia, 
evidence  that  the  wife  signed  the  husband's 
name,  assuming  to  act  as  his  agent,  and  that  he 
afterwards  adopted  ber  act,  did  not  conatitnt* 
a  departure. 

6.  Same— Contbact  of  Wife— Kamficatioh — 
bvidence. 

Where  a  wife  purchased  certain  books  as 
agent  for  ber  husband,  evidence  that  the  hus- 
band stated  that,  if  bis  wife  ordered  the  books, 
he  would  pay  for  them  at  the  rate  of  $10  per 
month,  and  that  plaintiff's  agent  stated  he 
thought  the  condition  of  payment  suggested 
would  do,  eta,  warranted  a  finding  of  ratifica- 
tion. 

Appeal  txom  Superior  Court,  Milwaukee 
County;   J.  O.  Ludwig,  Judge. 

Action  by  Oeorge  L.  Shuman  against 
Benjamin  F.  Stelnel.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Actlim  to  recover  on  alleged  contract  lia- 
bility. The  complaint  was  to  the  effect  that 
Octol>er  15th,  1902,  defendant  contractec^ 
in  writing  to  take  of  the  plaintiff  a  set  of 
"Stoddard's  Lectures"  and  pay  therefor 
$36.00;  that  plaintiff  fully  performed  his 
part  under  such  contract  but  that  defend- 
ant refused  to  pay  for  the  property. 

Defendant  answered  denying  that  he 
agreed  to  purchase,  or  tlwt  be  received  the 
property  mentioned.  The  signature  to  the 
contract  was  duly  put  in  issue  so  as  to  cast 
on  plaintiff  the  burden  of  proof  as  to  whether 
it  was  that  of  the  defendant.  The  evidence 
was  undisputed  that  the  paper  was  made 
by  defendant's  wife,  she  using  bis  or  her 
own  name.  There  was  some  testimony  tend- 
ing to  show  that  she  slgrned  her  own  name 
-to  the  paper  and  that  it  was  subsequently 
changed  by  an  erasure  of  the  letter  "s"  from 
"Mrs."  There  was  no  evidence  that  the  con- 
tract was  made  for  the  benefit  of  the  de- 
fendant or  that  his  wife  pretended  to  act  by 
his  authority,  or  as  bis  agent,  in  making  it, 
except  as  indicated  by  evidence  tending  to 
shov^  that  she  signed  his  name.  There  was 
an  indorsement  on  the  paper  by  the  person 
who  acted  on  l)ehalf  of  plaintiff,  as  follows: 

"Report  of  agent  on  subscriber: 

"Name:   Mr.  B.  F.  Stelnel. 

"Age:  27  years. 

"Occupation:   MU.  Bptg.  Review  Pub.  Go. 

"Married. 

"Reputation  for  paying  debts:    Good. 

"Other  information: 

"The  subscriber  Is  reliable  and  trust- 
worthy, and  I  hereby  certify  that  this  agree- 
ment contains  all  the  conditions  made  be- 
tn-een  me  and  the  subscriber,  and  that  his 
signature  is  genuine. 

"J.  L.  Day,  Jr.,  Solicitor." 

The  evidence  further  tended  to  show  that 
defendant's  wife  received  the  books;  that 
some  time  thereafter  when  his  attention  was 
called  to  the  matter  he  said  tliat  if  she 
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ordered  them  be  would  pay  for  tbem,  and 
that  subsequently  be  declined  to  do  so  and 
offered  to  return  the  property.  After  the 
testimony  was  closed  defendant's  counsel 
asked  leave  to  introduce  farther  evidence 
as  to  the  signature  having  been  changed, 
and  asked  to  have  the  question  submitted 
to  the  jury  as  to  whether  the  credit  was 
given  to  the  wife  and  the  contract  signed 
In  her  name.  The  court  ruled  that  the  prop- 
etty  porAased  was  not  of  the  class  called 
necessaries  ;  that  It  made  no  difference  how 
the  contract  was  signed  or  whether  there 
was  any  contract  at  all;  that  the  paper  did 
not  cnt  any  figure,  except  that  It  fixed  ttae 
price  of  the  property,  and  that  If  defendant's 
wife  ordered  the  goods  and  received  them 
and  he  subsequently  promised  to  pay  there- 
for he  was  liable.  Accordingly  a  question 
covering  those  matters  only  was  submitted 
to  the  jury,  and  was  answered  In  the  affirm- 
ative; Both  sides  then  moved  for  Judgment 
upon  the  verdict  and  the  minutes  of  the 
court  and  the  evidence.  PlalntlfTs  motion 
was  granted  and  the  defendant's  denied. 

Edward  J.  Yockey  (James  F.  Trottman, 
of  counsel),  for  appellant  Carroll  &  Cap- 
roll,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  assignments  of  error  urged  by  appellant 
may  be  stated  thus:  1:  The  court  should 
have  granted  a  nonsuit  on  appellant's  mo- 
tion because  the  complaint  was  on  contract 
charging  him  with  being  the  maker  thereof, 
while  the  proof  showed  that  the  contract 
was  made  by  his  wife  and  that  be  did  not 
subseqnently  ratify  the  same;  2:  The  con- 
tract was  that  of  appellant's  wife  and  so 
he  was  not  liable  without  an  express  promise 
to  pay,  based  on  a  new  and  Independent 
consideration;  3:  The  contract  was  shown 
to  be  void  because  altered  fraudulently  in  a 
material  part;  4:  The  court  refused  to  sub- 
mit to  the  Jury  the  question  of  whether  ap- 
pellant's wife  signed  the  contract  and  the 
credit  was  given  to  her;  5:  There  was  no 
proof  that  appellant  promised  to  pay  for  the 
property.  These  various  propositions  we 
will  not  discuss  in  detail,  but  treat  the  case 
In  a  somewhat  general  way. 

We  can  make  little  op  po  headway  In  de- 
termining whether  the  facts  found  by  the 
Jury  are  sufficient  to  render  appellant  liable 
by  reviewing  such  authorities  as  Day  v. 
Bumbam.  36  Vt  37,  Conrad  v.  Abbott  13? 
Mass.  3.30.  and  Allen,  Cnmmlngs  &  Co.  v. 
Aldrich,  29  N.  H.  63,  cited  to  our  attention 
by  counsel  for  respondent  They  are  all 
oases  where  the  wife  purchased  necessaries 
on  her  husband's  credit  Here  It'  was  prop- 
erly held  that  the  property  purchased  was 
not  necessaries,  and  the  question  of  whether 
the  purchase  was  made  on  the  credit  of  the 
husband  or  on  the  credit  of  the  wife  waa 
held  by  the  learned  court  to  be  Immaterial. 
The  subject  dealt  with  in  Conrad  v.  Abbott 


supra.  Is  well  indicated  In  the  following  lan- 
guage of  the  syllabus: 

"A  promise  by  a  husband  to  pay  for  nec- 
essaries which  have  been  furnished  to  his 
wife  upon  bis  credit  if  they  are  such  as  he 
is  bound  to  supply  her  wltli,  •  •  • 
amounts  to  a  ratification  of  her  contract 
upon  which  an  action  may  be  maintained, 
even  If  she  bad  no  previous  authority  to 
purchase  them." 

The  decision  went  upon  the  ground,  which 
all  such  do,  that  the  wife  in  making  the  pur- 
chase was  presimied  to  assume  authority  to 
act  for  her  husband.    The  court  said : 

"The  act  of  one  assuming  to  be  an  agent 
but  done  without  authority,  may  be  ratified, 
and  in  snch  case  the  liability  of  the  principal 
arises  upon  the  ratification." 

Cases  cited  by  respondent  to  support  the 
contention  that  the  mere  promise  of  the  hus- 
band to  pay  for  goods,  not  necessaries,  pur- 
chased by  the  wife  on  her  own  credit  makes 
him  liable  do  not  so  hold.  They  all  proceed 
upon  the  theory  of  ratification  of  the  act  of 
the  wife  assuming  to  act  for  her  husband. 
Of  course,  In  case  of  necessaries  the  element 
of  assumed  agency,  is  much  more  readily 
proved  than  in  case  of  other  property.  Wihen 
a  wife  contracts  an  Indebtedness  on  her  own 
credit  ttien  the  mere  promise  of  the  husband 
to  pay  it  is  of  no  greater  dignity  than  any 
promise  without  consideration  to  answer  for 
the  debt  of  another.  That  is  elementary. 
It  must  be  assumed  ttiat  the  trial  court  so 
understood  the  law  and  held  appellant  liable 
under  the  doctrine  of  ratification,  upon  the 
theory  that  it  applied  to  the  circumstances 
of  the  case  though  they  only  Included  the 
elements  of  ordering  the  goods  by  the  wife, 
receiving  the  same  by  her  and  promise  by 
appellant  to  pay  therefor ;  that  the  elements 
of  whether  she  assumed  to  act  as  agent  In 
the  matter  or  ordered  the  goods  on  her  own 
credit  were  immaterial. 

As  to  the  importance  of  the  omitted  ele- 
ments, in  Mechem  on  Agency  at  section  127, 
the  rule  is  stated  thus: 

"The  act  ratified  must  also  have  been  done 
by  the  assumed  agent  as  agent  and  in  behalf 
of  the  principal.  If  the  act  was  done  by  him 
as  principal  and  on  his  own  account  It  can- 
not thus  be  ratified." 

The  Judicial  authorities  are  In  harmony 
therewith.  In  Meiners  v.  Munson,  53  Ind. 
138,  cited  by  appellant  we  have  a  good  ex- 
ample.   There  the  court  said : 

"The  rule  of  law  is,  that  a  ratification  can 
only  be  effectual  between  the  parties,  when 
the  act  Is  done  by  the  agent  avowedly  for  or 
on  account  of  the  principal,  and  not  when  it 
is  done  for  or  on  account  of  the  agent  him- 
self, or  of  some  third  person." 

And  further,  citing  from  Chitty  on  Con- 
tracts (11th  Am.  Ed.)  293: 

"But  where  the  party  making  the  con- 
tract had  no  authority  to  contract  for  the 
third  person,  and  did  not  profess,  at  the 
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time,  to  act  for  him,  It  seems  that  the  subse- 
quent assent  of  such  third  party,  to  be  bound 
as  principal,  has  no  operation."  And  fur- 
ther, citing  from  1  Parsons  Cont  846,  where 
the  author  was  speaking  of  a  situation  simi- 
lar to  that  before  us,  "we  may  add  that  such 
a  case  would  perhaps  fall  within  the  rule, 
that  no  act  Is  capable  of  ratification  by  the 
principal  which  was  not  performed  by  the 
agent  as  agent,  and  In  behalf  of  the  prin- 
cipal." 

To  the  same  effect  are  Saltmarsh  ▼.  Town 
of  Candla,  61  N.  H.  71-76 ;  Wilson  v.  Hayes, 
40  Minn.  B31,  42  N.  W.  467,  4  L.  R.  A.  196, 
12  Am.  St  Rep.  764;  Mitchell  v.  Minnesota 
Fire  Ass'n,  48  Minn.  278,  61  N.  W.  608; 
Schreyer  v.  Turner  Flouring  Co.,  29  Or.  1, 
43  Pac.  719 ;  MInnlch  v.  Darling,  8  Ind.  App» 
639,  36  N.  B.  173. 

The  argument  advanced  that  appellant 
could  not  become  liable  In  the  absence  of  an 
express  promise,  based  on  a  new  and  Inde- 
pendent consideration.  In  any  event,  is  an- 
swered by  the  rule  that  the  liability  of  one 
who  ratifies  as  principal  the  unauthorized  act 
of  another,  who  assumed  to  contract  In  his 
behalf,  goes  upon  the  ground  of  adoption  of 
the  unauthorized  act,  and  therefore  requires 
no  consideration.  So,  If  appellant's  wife,  as- 
suming to  act  as  his  agent,  ordered  the  books 
from  respondent  and  received  them  and  be 
subsequently,  with  knowledge  of  the  facts, 
adopted  her  act  as  his  own  by  promising  to 
pay  for  the  property,  or  by  accepting  the 
benefit  of  the  transaction,  or  in  any  other 
way,  he  thereby  became  liable  for  the  in- 
debtedness. 

From  the  foregoing  It  seems  plain  that  the 
question  of  whether  appellant's  wife  signed 
his  name  to  the  contract,  and  the  one  as  to 
whether  she  assumed  to  act  for  him,  were 
material  on  the  question  of  his  liability. 
There  was  some  evidence  that  she  signed  her 
own  name  to  the  paper,  and  we  must  assume 
that  other  evidence  on  that  line,  which  ap- 
pellant asked  leave  to  present  after  both 
sides  had  rested,  would  have  been  offered 
and  received  had  the  court  not  held,  that  If 
she  signed  her  own  name  and  the  credit  was 
given  to  her,  the  promise  by  her  husband  to 
pay  the  debt  made  it  his  obligation ;  since  the 
rejection  of  the  offer  of  additional  evidence 
was  placed  on  the  ground  of  immateriality. 

What  has  been  said  seems  to  govern  all  the 
questions  raised,  which  need  attention.  The 
motion  for  a  non-suit  upon  the  ground  that 
the  signature  of  the  appellant  was  put  in  is- 
sue and  no  proof  was  produced  to  show  that 
he  did  sign  the  paper,  but  on  the  contrary  the 
evidence  was  to  the  effect  that  his  wife 
signed  her  own  name  thereto  and  that  sub- 
sequently the  signature  was  fraudulently 
changed,  was  properly  overruled  because, 
as  to  whether  the  signature  was  changed, 
the  evidence  was  In  conflict,  and  as  to  wheth- 
er the  signature  should  be  regarded  as  appel- 
lant's turned  on  the  question  of  ratification. 


If  the  wife  signed  appellanf b  name,  assum- 
ing to  act  as  Ills  agent,  and  he  afterwards 
adopted  her  act,  the  contract  became,  in 
legal  effect,  his  from  the  beginning  and  was 
enforceable  as  such.  It  follows  that  the  claim 
that  a  recovery  based  on  ratification  was  a 
departure  from  the  one  set  forth  In  the  com- 
plaint, cannot  be  approved. 

The  claim  that,  assuming  for  the  purposes 
of  the  case,  the  circumstances  were  such  that 
a  promise  on  the  part  of  appellant  tft  pay  for 
the  books  would  have  ratified  the  act  of  the 
wife  as  his,  there  was  no  proof  of  such  a 
promise,  the  court  properly  ruled  In  re- 
spondent's favor.  The  testimony  to  the  ef- 
fect that  appellant  said  that,  if  my  wife  or- 
dered the  goods  I  will  pay  for  them  at  the 
rate  of  about  $10.00,  a  month,  was  in  effect 
assented  to,  as  the  jury  were  warranted  in 
concluding.  The  person  who  represented 
plaintiff  testified  that  he  said  to  appellant  he 
thought  the  condition  of  payment  suggested 
would  do  and  In  subsequent  communications 
in  respect  to  the  matter  there  was  no  change 
as  to  such  assent. 

So  the  case  comes  down  to  this :  The  trial 
court  erred  In  not  submitting  to  the  Jury  In 
some  proper  way  whether  appellant's  wife 
assumed  to  act  as  agent  for  her  husband  or 
signed  her  own  name  and  the  credit  was 
given  to  her.  If  she  signed  her  name  to  the 
paper  and  did  not  assume  to  act  as  agent 
for  her  husband,  as  before  indicated,  there 
could  be  no  ratification,  and,  under  the  cir- 
cumstances of  the  case,  no  liability  on  the 
part  of  appellant  created  by  his  mere  promise 
to  pay  for  the  goods. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 


PETERSEN  v.  ELHOLM.* 
(Supreme  Court  of  Wisconsfai.    Oct  9,  1006.) 

1.  COMPROUIBE  AND  SGTTLEUENT— PLEADIKO— 

Issues  ard  Pboof. 

In  an  action  for  the  fraudulent  conversion 
of  corporate  funds  and  for  an  accounting,  evi- 
dence of  a  settlement  was  not  admissible  where 
not  pleaded. 

[Ed.  Note. — For  eases  In  point,  see  vol.  10, 
Cent.  Dig.  Compromise  and  Settlement,  |  90.] 

2.  Appeal  aku  Errob— Failusk  to  Pbebeot 

QUKSTION  oh  TBIAL. 

Where,  in  an  action  for  the  conversion  of 
corporate  funds,  settiement  was  not  pleaded,  but 
evidence  thereof  waa  received  without  objection, 
it  could  not  be  complained  of  on  appeal. 

[Bid.  Note. — For  cases   in   point,   see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {{  1258-1280.] 

3.  CoBPOBATiONS— Powers  of  Stookroloerb 
—Settlement  of  Cospobatb  Claims. 

Though  two  persons  owned  all  the  stock 
in  a  corporation,  one  of  them,  in  his  capacity  as 
stockholder,  could  not  settle  and  discharge  cor- 
porate claims  against  the  other. 

4.  Same  —  Knowledok  of  Officebs— Notice 
TO  Corporation. 

The  knowledge  of  an  executive  officer  of 
a  corporation  of  an  unauthorized  settlement  of 

*For  opinion  on  rehearing,  see  109  N.  W.  lOSi. 
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corporate  claims  Is  the  knowledge  of  the  cor- 
poration. 

[E!d.  Note. — For  caaes  in  point,  see  toL  12, 
Cent.  Die  Corporations,  {{  1T48-17C2.] 

6.  Samk  —  Ratification  or  Unadthoruxd 

Acts. 

The  acquiescence  of  a  corporation  in,  and 
its  acceptance  of,  the  t>enefits  of  an  unauthorized 
settlement  of  corporate  claims,  Is  binding  on  it 

[Ed.  Note. — For  cases  In  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  {!  1707-1716.] 

Appeal  from  Circuit  Court,  Racine  Coun- 
ty;   Lawrence  W.  Halsey,  Presiding  Judge. 

Action  by  Jacob  C  Petersen  against  George 
EUiolm.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    AfSrmed. 

Action  to  recover  of  the  defendant  moneys 
of  Belle  City  Sasb  &  Door  Company  alleged 
to  bare  been  fraudulently  diverted  by  said 
defendant  to  his  own  use.  The  complaint 
alleged  in  substance  the  following  facts: 
The  Belle  City  Sasb  &  Door  Company,  a 
corporation,  was  organized  with  plaintiff 
as  president,  William  Danphy  as  vice-pres- 
ident, Alfred  Koemer  as  treasurer,  and  the 
defendant  as  secretary.  Prior  to  such  or- 
ganization, plaintiff  and  Dunphy  were  co- 
,partner8  operating  a  mill  for  the  manufac- 
ture of  sash  doors  and  other  fumlsblngs  for 
buildings.  They  bad  considerable  material 
on  hand  and  had  unfinished  contracts  and 
other  assets,  and  also  had  liabilities  to  the 
extent  of  $3,000  besides  Incumbrances  on 
their  plant  to  the  amount  of  $9,000.  Plain- 
tiff, defendant,  said  Koerner  &  Dunphy  each 
took  60  shares  of  the  capital  stock  of  the 
corporation,  each  share  being  for  $100. 
Koemer  and  defendant  paid  for  tbelr  stock 
by  performing,  or  agreeing  to  perform,  serv- 
ices for  the  corporation  hereafter  mentioned 
while  plaintiff  and  Dunphy  sold  their  plant 
and  business  to  the  corporation  for  $20,000, 
exclusive  of  unfinished  contracts,  the  cor- 
poration assuming  $1,200  of  liabilities,  which 
It  afterwards  paid.  Defendant  In  payment 
for  his  stock,  agreed  to  devote  one  hour's 
time  each  day  to  the  business  of  the  corpora- 
tion, to  keep  all  books  and  records  and  per- 
form according  to  modern  business  methods 
all  duties  In  that  regard  In  payment  of  his' 
stock.  Koemer,  in  payment  for  his  stock, 
undertook  to  build  op  and  establish  the  busi- 
ness and  credit  of  the  corporation.  Subse- 
quently, the  latter  sold  his  stock  to  defend- 
ant and  withdrew  from  the  corporation  with- 
out having  performed  his  agreement,  and 
thereupon,  the  defendant  became  the  treas- 
urer of  the  corporation  and  thereafter  act- 
ed as  such  while  retaining  his  office  of  sec- 
retary. As  such  treasurer,  be  was  entrust- 
ed with  the  receipt  and  disbursement  of 
funds  of  the  corporation  and  other  duties 
Incident  to  bis  ofHce,  and  while  such  treas- 
urer and  from  the  month  of  August,  1901,  to 
February,  1902,  botli  months  inclusive,  he 
diverted  the  corporate  funds  and  money 
fraudulently,  and  willfully  converted  the 
same  to  his  own  use  to  the  amount  of  $6,000, 


and  has  since  refused  to  account  for  the 
same  The  right  to  recover  such  diverted 
funds  was  duly  assigned  to  the  plaintiff  be- 
fore the  commencement  of  this  action.  Judg- 
ment for  $5,000  and  costs  was  demanded. 
The  defendant  answered  denying  all  the  al- 
legations of  fraudulent  diversion  of  funds. 
The  Issues  raised  were  sent  to  a  referee  to 
bear,  try  and  determine.  He  found  the  facts 
substantially  as  alleged  in  the  complaint  as 
to  the  organization  of  the  corporation,  the 
subscriptions  to  the  capital  stock,  the  man- 
ner In  which  the  same  was  paid  for,  or 
agreed  to  be  paid  for,  the  transfer  of  the 
Koemer  stock  to  the  defendant,  the  latter's 
election  as  treasurer  and  his  duties,  and 
further  found  that  the  defendant  had  not 
at  any  time  diverted  or  fraudulently  con- 
verted to  his  own  use  any  money  of  tbe  cor- 
poration, and  that  by  agreement  of  all  stock- 
iolders  about  $2,000  of  tbe  corporate  funds 
were  used  to  pay  tbe  partnersblp  indebted- 
ness of  Dunphy  and  plaintiff,  in  considera- 
tion whereof  It  was  agreed  that  defendant 
might  withdraw  $1,000  from  the  corpora- 
tion, wbich  he  did;  that  many  irregularities 
appeared  In  the  bookkeeping  and  great  neg- 
lect in  the  making  of  proper  entries,  but 
tbat  in  general  the  discrepancies  and  omis- 
sions were  satisfactorily  explained;  further, 
that  in  February,  1902,  plaintiff  and  defend- 
ant, who  then  owned  all  the  corporate  stock, 
met,  and  that  plaintiff,  representing  the  cor- 
poration, made  a  settlement  with  the  defend- 
ant of  all  claims  of  said  corporation  against 
the  defendant  by  which  settlement  defendant 
assumed  $1,600  of  the  corporate  Indebtedness, 
and  discharged  tbe  same;  further,  that  de- 
fendant's stock  In  tbe  corporation  was  then 
sold  for  $3,750  to  third  parties,  and  the 
money  paid  into  the  corporate  treasury  for 
the  benefit  of  Its  creditors.  On  such  findings 
of  fact  tbe  referee  concluded  as  matter  of 
law  that  defendant  was  entitled  to  judgment. 
The  finding  exonerating  plaintiff  from  hav- 
ing fraudulently  diverted  the  corporate 
funds  was  based  on  the  decision  of  tbe  ref- 
eree tbat  tbe  evidence  was  not  sufficient  to 
show  tbat  any  funds  were  diverted  as  al- 
leged under  such  circumstances  as  to  render 
the  defendant  guilty  of  the  offense  of  embez- 
zlement Exceptions  were  filed  to  the  ma- 
terial findings  of  fact  and  a  motion  was 
made  by  plaintiff  for  a  re-reference  of  tbe 
case,  which  was  denied,  as  was  also  a  mo- 
tion to  correct  tbe  findings  by  striking  out 
several  as  not  properly  conclusions  of  fact 
The  referee's  report  was,  on  motion  of  the 
defendant  confirmed,  and  judgment  was 
rendered  accordingly,  and  the  plaintiff  ap- 
peals. 

Baton  &  Eaton  (W.  W.  Rowlands,  of 
counsel),  for  appellant  Wallace  Ingalls, 
for  respondent 

WINSLOW,  J.  (after  stating  the  facta). 
Tbe  complaint  charged  fraudulent  conversion 
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by  the  defendant  of  the  funds  of  the  corpora- 
tion In  various  amounts  and  wajrs  and  at 
varlons  times  during  a  period  of  seven 
months.  It  was  evident  to  the  court  that  a 
long  account  vras  involved,  and  a  reference 
was  ordered.  Upon  the  hearing  before  the 
referee,  the  erroneous  character  of  many  of 
the  entries  made  by  defendant  In  the  corpora- 
tion books  which  were  attacked  by  plaintiff 
was  fully  admitted,  but  as  to  a  considerable 
nimii>er  the  defendant  claimed  that  they 
were  correct  Testimony  was  Introduced  pro 
and  con  upon  the  disputed  entries,  bat  the 
referee  made  no  finding  upon  them  and  stated 
no  account  but  filed  a  brief  opinion  stating 
that  he  had  considerable  doubt  as  to  some 
of  the  Items  of  alleged  conversion  but  that 
he  was  "unable  to  bold  that  the  defendant 
stole  or  embezzled  the  moneys  as  charged, 
which  Is  what  would  have  to  be  found  In 
order  to  report  a  decision  In  favor  of  the 
plaintlfF."  Apparently  on  this  account  alone, 
he  concluded  that  the  defendant  was  entitled 
to  Judgment  and  requested  defendant's  coun- 
sel to  prepare  the  findings  which  he  after- 
wards signed  and  which  are  summarized  in 
the  statement  of  the  case.  The  proposition 
seems  to  be  that  in  a  civil  action  against  a 
corporate  officer  claiming  fraudulent  conver- 
sion of  corporate  fmids  and  seeking  an  ac- 
counting therefor  and  Judgment  for  the 
amount  found  to  have  been  converted,  the 
plaintiff  cannot  recover  If  the  conversion  was 
not  fraudulent,  1.  e.,  If  it  did  not  amount 
to  embezzlement  We  are  not  referred  to 
any  authority  In  support  of  this  view,  and 
we  should  hesitate  greatly  before  giving  as- 
sent to  it;  however,  as  we  find  it  unneces- 
sary to  decide  the  question  on  account  of 
considerations  now  to  be  stated  we  express 
no  opinion  upon  It.  The  referee  found  as 
a  fact  that  Petersen,  acting  for  the  corpora- 
tion, settled  with  the  defendant  for  all  cor- 
porate claims  against  him,  and  tliat  the  set- 
tlemrat  so  made  was  fully  carried  out  Of 
coarse,  if  this  was  the  fact  and  the  settle- 
ment be  not  impeached  for  fraud  or  mistake 
it  closed  the  controversy.  It  Is  true,  there 
was  no  defense  of  settlement  pleaded,  and 
bad  objection  been  made  to  the  evidence  it 
would  not  have  been  admissible  as  the  plead- 
ings stood,  but  no  such  objection  was  made, 
the  evidence  on  both  sides  upon  the  question 
was  received  without  objection  as  to  its  ad- 
missibility on  this  ground;  the  question  was 
apparently  fully  tried  out,  and  upon  very 
familiar  principles  it  must  now  be  considered 
as  having  been  litigated  by  consent 
.  The  finding  is  challenged  as  onsnpported 
by  the  evidence  and  this  contention  requires 
some  consideration.  It  is  undisputed  th&t 
In  February,  1902,  Petersen  and  £lboIm  be- 
tween them  owned  the  entire  stock  of  the 
corporation;  that  Elbolm  desired  to  get  out 
of  the  business;  that  two  persons,  Hettricb 
and  Jensen,  were  considering  the  advisability 
of  buying  two-thirds  of  the  business  and 
operating  the  mill  with  Petersen;    that  in 


view  of  this  contemplated  purchase  Petersen, 
Elholm  and  one  Owens  (who  was  interested 
as  the  owner  of  a  large  mortgage  on  the 
plant)  met  at  the  Oommercial  Bank  In  Baclne 
with  the  books  of  the  compafly  and  spent 
considerable  time  In  examination  of  the  books 
and  negotiation  as  to  the  terms  upon  which 
Elholm  was  to  withdraw;  that  upon  the 
books  it  appeared  that  EUholm  owed  the  con- 
cern about  $1,200  and  that  as  a  result  of 
the  meeting  Elholm  agreed  to  assume  and 
pay  $1,500  of  the  debts  of  the  corporation 
(which  he  subsequently  did  pay)  and  sur- 
rendered his  half  of  the  stock  on  the  condi- 
tion Insisted  on  by  the  defendant  that  what- 
ever was  received  from  Hettricb  and  Jensen 
was  to  go  Into  the  treasory  of  the  corpora- 
tion. It  further  appears  that  at  the  con- 
clusion of  this  arrangement  Elholm  stepped 
out  of  the  business  leaving  Petersen  and 
Owens  In  charge  and  that  a  few  days  later 
Hettrlch  and  Jensen  purchased  two-thirds  of 
the  business,  paying  $6,000  therefor  into  the 
corporate  treasury  and  that  the  business  was 
reorganized  and  the  plaintiff  Petersen  be- 
came secretary  of  the  corporation  and  super- 
intendent of  the  business.  As  to  the  par- 
pose  of  this  meeting  Petersen  testified  on 
cross-examination:  "Elholm  left  the  corpora- 
tion in  February,  1902.  I  cannot  tell  the  date 
exactly,  probably  around  the  7th  or  the  8th. 
Had  a  settlement  with  him  at  the  Commercial 
Bank.  Carpenter  and  Owens  and  myself 
were  there.  I  brought  him  to  the  bank  to 
settle.  I  found  him  at  the  office  of  Mitchell 
&  Lewis  Co.  I  think  it  was  the  7tb  of 
February,  1902."  Owens  testified:  "We  met 
at  the  bank  to  get  Elholm,  so  as  to  have 
the  stock  transferred,  and  have  aome  under- 
standing so  we  could  run  the  concern,  and 
gome  understanding  about  his  account  of 
$1,200  that  appeared  on  the  books.  We  want- 
ed It  settled  up.  We  wanted  him  to  pay 
what  he  owed  the  corporation.  There  was  a 
great  deal  of  talk  there.  He  agreed  to  pay 
$1,500.  After  that  three  of  us  went  down 
to  the  mill  and  had  the  stock  transferred. 
Petersen  was  at  the  bank."  The  defendant, 
.after  relating  the  transaction  in  detail,  teatl- 
fled;  "My  assuming  these  accounts  and  trans- 
ferring my  stock  was  to  release  me  from 
liability,  to  poy  up  all  Irregularities  and 
differences  that  existed  between  Petersen  or 
the  company  and  myself,  and  was  considered 
on  that  day  by  Petersen  and  myself."  Mr. 
Carpenter,  the  cashier  of  the  bank  where  the 
omference  was  held,  testified:  "They  arrived 
at  some  settlement  whereby  Elholm  was  to 
pay  about  $1,500." 

In  view  of  these  facts  we  find  no  difficulty 
in  holding  that  the  transaction  in  question 
was  Intended  to  be  a  full  settlement  of  the 
defendant's  liabilities  to  Petersim  or  the  cor- 
poration, and  was,  in  fact  a  settlement  of 
such  liabilities  so  far  as  Petersen,  acting 
individually,  could  make  a  settlement  Bnt 
he  could  not  In  his  capacity  as  stockholder 
alone  settle  and  discharge  corporate  claims; 
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alttaough  be  and  ESholm  owned  all  the  stock 
they  did  not  thereby  become  the  corporation, 
and  their  mere  individual  action  would  not 
bind  It  Button  v.  Hoffman,  61  Wis.  20,  20 
N.  W.  667,  50 -Am.  Rep.  131.  2  Cook  on  Cor- 
porations (5th  Ed.)  {  709.  However,  Petersen 
was  more  than  a  mere  stockholder:  he  was 
president  of  the  company  and  superintend- 
ent of  Its  baslness  from  the  start,  and  it 
appears  that  lie  bought  all  the  merchandise, 
figured  out  the  contracts,  collected  most  of 
the  money,  and  In  fact  managed  the  business, 
leaving  the  office  duties  to  Elbolm.  It  might 
be  forcibly  contended  that  these  broad  powers 
carried  with  them  the  power  to  make  the 
settlement  in  question,  but  we  are  not  com- 
pelled to  rest  our  conclusions  on  any  doubt- 
ful proposition.  It  Is  well  understood  that 
where  a  corporation,  with  notice  of  the 
facts,  acquiesces  In  an  unauthorized  con- 
tract made  on  its  behalf  and  accepts  the 
benefits  thereof  It  becomes  bound  by  the  con- 
tract. 2  Cook  on  Corporations,  supra.  Up- 
on the  reorganization  of  the  business  of  the 
corporation  after  Hettrlch  and  Jensen  came 
In,  Petersen  was  elected  secretary  of  the 
corporation  and  superintendent  of  Its  busi- 
ness. He  knew  all  the  facts  and  his  knowl- 
edge was  notice  to  the  corporation  of  which 
he  was  the  executive  officer.  Brothers  v. 
Bank,  84  Wis.  381,  54  N.  W.  786,  86  Am. 
St  Rep.  932. 

But  It  further  appears  that  Hettrlch  and 
Jensen,  who  became  respectively  president 
and  treasurer  of  the  corporation  after  their 
purchase,  also  had  knowledge  of  the  material 
facts  of  the  transaction.  ±ae  IXMks  of  the 
corporation  were  offered  In  evidence  and  up- 
on the  daybook  which  was  then  in  use  aild 
continued  to  be  used  afterwards,-  under  date 
of  February  lltb,  appears  an  entry  signed 
by  the  defendant  by  which  it  appears  that 
In  consideration  of  a  release  from  liability 
he  assumed  and  agreed  to  pay  |1,600  of  the 
corporate  liabilities.  The  corporation  rec- 
ords also  show  that  Hettrlch  and  Jensen 
were  present  at  the  last  meeting  of  the  cor- 
poration l>efore  reorganization  when  defend- 
ant surrendered  all  his  stock  for  cancellation, 
hence  they  must  have  known  this  fact  and 
also  the  fact  that  the  ^5,000  paid  by  them 
for  their  two-thirds  Interest  of  which  $3,'ni0 
would  ordinarily  go  to  defendant  for  his 
half  of  the  stock,  was  all  paid  Into  the  cor- 
porate treasury  and  actually  used  to  dis- 
charge the  mortgage  Indebtedness  of  the  cor- 
poration. This  would  seem  to  be  plenary 
proof  of  knowledge  on  the  part  of  all  the 
officers  as  well  as  all  the  stockholders  of 
the  reorganized  corporation  of  the  material 
facts  of  the  settlement  wltb  the  defendant 
Acquiescence  In  that  settlement  and  accept- 
ance of  the  benefits  thereby  secured  is  un- 
deniable, and  it  follows  that  the  corporation 
is  now  bound  thereby. 

No  further  questions  are  necessary  to  be 
considered  In  this  aspect  of  the  case. 

Judgment  affirmed. 


SMITH  V.  CITT  OF  BURLINGTON  et  al. 
(Supreme  Court  of  Wisconsin.    Oct.  9,   1906.) 

1.  Municipal  Cobpobationb  —  Contracts  — 

Laws  1901,  p.  120,  c.  95,  by  section  1,  au- 
thorizes every  city  of  the  fourth  class  to  pur- 
chase or  construct  steam  or  water  power  for 
the  operation  of  municipal  lighting  plants  and 
waterworks,  and  section  2  provides  that  the  au- 
thority shnll  be  exercised  only  when  ratified  by 
a  two-thirds  vote  at  special  election.  Held,  that 
in  view  of  the  statutes  and  various  other  legis- 
lation on  the  general  subject,  even  though  the 
first  section  does  not  confer  ant,new  power, 
section  2  applies  to  any  power  formerly  existing. 
TEd.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  739.] 

2.  Same— CoHSTBUCTiON  of  Statute. 

The  statute  is  not  to  be  construed  as  only 
placing  limitations  on  an  attempt  by  a  city  to 
acquire  steam  or  water  power  as  a  separate 
undertaking,  distinct  from  a  general  proceeding 
to  construct  a  system  of  municipal  lighting 
or  waterworks. 
8.  Statutes— CoNSTiTDTioNAi,  Law— Invalid 

OtASSIFICATION. 

The  statute  Is  not  unconstitutional,  as  In- 
volving a  classification  of  cities  according  to 
population,  which  presents  no  distinction  ger- 
mane to  the  legislation, 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  f{  101,  102.] 

4.  Municipal  Cobpobations  —  Rkueuies  of 
Taxpatbb— Injunction— Obdeb— Effect. 
In  a  suit  by  a  taxpayer  to  restrain  a  city 
from  unlawfully  contracting  for  the  construc- 
tion of  a  steam  or  water  power  plant  for  the 
operation  of  a  municipal  lighting  system,  an 
order,  restraining  the  city  from  entering  Into 
any  contract  for  material  or  construction  of 
an  electric  lighting  plant  pursuant  to  the  pro- 
ceedings previouRly  had,  was  not  too  broad,  on 
the  ground  that  it  was  a  bar  to  commencement 
of  new  proceedings  for  the  establishment  of  a 
lighting  system,  not  including  the  construction 
or  acquisition  of  a  power  plant ;  It  appearing 
without  dispute  that  the  only  plans  upon  which 
the  council  had  acted  or  the  public  voted  was  a 
complete  plan  including  the  construction  of  a 
power  plant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  {{  2158- 
2161.] 

Appeal  from  Circuit  Court  Racine  Coun- 
ty; E.  B.  Belden,  Judge. 

Action  by  Leonard  J.  Smith  against  the 
city  of  Burlington  and  others,  to  restrain  the 
dty  and  its  officers  from  contracting  for  the 
construction  of  an  electric  lighting  plant 
From  an  order  denying  a  motion  to  vacate 
or  modify  a  restraining  order,  defendants  ap- 
peal.   Affirmed. 

It  appears  on  the  pleadings  that  the  de- 
fendant city  Is  a  city  of  the  fourth  class,  ex- 
isting under  chapter  40a,  Rev.  St  1898;  that 
In  May,  1895,  the  council  adopted  certain 
plans  and  specifications  for  an  electric  light- 
ing plant  for  lighting  the  streets  of  said  city, 
which  included  the  erection  and  construc- 
tion of  a  steam  power  plant  to  operate  the 
same  as  a  part  of  the  entire  plan.  There- 
upon, by  ordinance,  provision  was  mode  for 
the  Issue  and  sale  of  $12,000  of  city  bonds 
for  the  purpose  of  constructing  such  electric 
lighting  works;    such  Issue  of  bonds  to  be 
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made  only  after  a  special  election  to  approye 
the  Bame.  A.  special  election  was  held  up- 
on the  single  question  of  Issuing  bonds,  and 
a  bare  majority  of  tlie  votes  cast  were  !n 
favor  tliereof,  much  less  than  two-thirds. 
Thereupon  an  ordinance  was  enacted  levying 
taxes  to  meet  the  principal  and  Interest  of 
the  bonds,  namely,  $2,200  for  the  year  1906, 
and  substantially  equal  installments  for  each 
of  the  succeeding  years  to  1911.  The  mayor 
and  city  clerk  were  directed  to  advertise  for 
bids  for  said  bonds,  and  also  for  bids  for  con- 
structing the  electric  light  plant  in  accord- 
ance with  said  plans  and  specifications,  and 
they  intended  and  threatened  to  proceed  so 
to  do.  Upon  complaint  and  answer  showing 
substantially  the  foregoing  facts,  preliminary 
Injunctional  order  was  made  enjoining  the 
defendants  to  "desist  and  refrain  from 
awarding  or  entering  into  any  contract  for 
the  purchase  of  material  or  machinery,  or  for 
the  erection  and  construction  of  an  electric 
lighting  plant  in  the  city  of  Burlington  pur- 
suant to  the  proceedings  heretofore  had 
therefor,  as  set  out  in  the  complaint;  and 
from  awarding,  issuing,  or  negotiating  the 
corporate  bonds  of  said  dty  of  Burlington 
for  the  purpose  of  paying  for,  erecting,  or 
constructing  such  electric  lighting  plant;"  al- 
so from  entering  upon  the  tax  roll  or  col- 
lecting any  assessment  or  tax  for  the  prin- 
cipal or  interest  of  such  bonds.  After  due 
hearing  upon  notice  of  motion  to  vacate  or 
modify  such  restraining  order,  such  latter 
motion  was  denied,  from  which  order  of  de- 
nial the  defendants  bring  this  appeal. 

E.  John  Wehmhott,  City  Atty.  (Jones  & 
Sdiubring,  of  counsel),  for  appellants.  Wal- 
ler &  Gittings  (John  B.  Simmons,  of  coon- 
Bel),  for  respondent 

DODGE,  J.  (after  stating  the  facts).  This 
case  presents  another  of  the  labyrinthian 
complications  which  the  various  legislative 
acts  have  thrown  around  the  subject  of  the 
establishment  of  municipal  waterworks  and 
lighting  plants,  and  the  Incurring  of  mu- 
nicipal indebtedness  therefor,  many  of  which 
were  so  impressively  set  forth  In  Appleton 
Waterworks  Co.  v.  Appleton,  116  Wis.  363, 
93  N.  W.  262.  The  statute  now  presented 
was  not  mentioned  or  considered  in  that 
case.  It  is  chapter  95,  p.  120,  of  the  Laws 
of  1901,  and  provides,  by  section  1,  that  every 
city  of  the  fourth  class  "is  hereby  authorized 
and  empowered  to  purchase,  lease  or  con- 
struct steam  power  or  water  power  for  the 
purposes  of  maintaining  and  operating  for 
public  use  lighting  plants  and  water  works." 
Section  2  provides  that  the  authority  and 
power  granted  in  section  1  shall  be  exercised 
only  when  ratified  by  a  two-thirds  vote  at 
special  election,  with  proviso  that  no  such  ex- 
ercise of  the  power  shall  require  the  expendi- 
ture of  a  sum  greater  than  3  per  cent,  of 
the  taxable  property  in  any  one  year.  It  is 
urged  by  the  appellants  that  under  various 


existing  provisions  of  statute  cities  of  the 
fourth  class  had,  prior  to  this  act,  full  power 
and  authority  to  erect  and  establish  light- 
ing plants,  and,  as  an  incident  and  element 
thereof,  to  purchase,  lease,  or  construct  either 
the  steam  or  water  power  necessary  to  op- 
erate the  same,  and  that  no  such  power  or 
authority  was  granted  or  conferred  by  the 
act  of  1901,  from  which  they  argue  that  the 
restrictions  Imposed  by  sectiott  2  of  that  act, 
applying  only,  as  they  do,  to  the  power  and 
authority  granted  by  the  first  section,  have 
no  application  to  a  power  formerly  existing 
and  not  so  granted.     This  argument  is  not 
unlike  one  that  was  made  and  refuted  in  the 
Appleton  Case.    It  is  by  no  means  an  unusual 
form  for  statutes  to,  in  terms,  make  a  grant 
of  power  which  already  exists,  and  then  to 
impose  restrictions  or  regulations  upon  the 
exercise  of  that  power,  meaning  no  more  by 
the  apparent  grant  than  to  define  the  power 
upon  which  It  is  proposed  to  Impose  such  re- 
strictions and   regulations;    the   latter  con- 
stituting the  whole  purpose  of  the  act,  and 
the  first  section,  in  terms  a  grant,  being  on- 
ly adopted  as  a  convenient  method  of  defini- 
tion of  that  to  which  the  second  section 
should  apply.    After  examination,  of  'this  act 
in  the  light  of  the  various  other  legislation 
on  the  general  subject,  we  are  convinced  that 
such  was  the  purpose  of  chapter  96,  p.  120, 
of  the  Laws  of  1901,  and  that,  whether  or 
not  the  first  section  did  confer  any  new  pow- 
er, the  second  section  imposed  a  condition  of 
a  two-thirds  vote  upon  the  exercise  of  the 
power  to  lease,  purchase,  or  construct  steam 
or  water  power  for  the  purposes  of  maintain- 
ing and  operating  lighting  plants  or  water- 
works.   But  here,  again,  the  appellant  urges 
that.  In  the  light  of  existing  powers  and  of 
some  facts  in  the  history  of  this  enactment, 
this  law  should  be  read  as  only  placing  lim- 
itations upon  an  attempt  by  a  city  to  ac- 
quire steam  or  water  power  as  separate  un- 
dertaking distinct  from  a  general  proceeding 
to  construct  a  system  of  municipal  lighting 
or  waterworks;  pointing  out  the  probability 
that  there  were  cities  in  the  state  already 
owning  such  plants  but  dependent  for  their 
operation  upon  power  owned  by  others,  or 
cities  which  desired  to  avail  themselves  of  an 
opportunity  to  acquire  such  power  before 
they  were  prepared  to  enter  upon  the  con- 
struction or  acquisition  of  a  system  of  light- 
ing or  waterworks,  and  as  anticipatory  there- 
to.   It  may  he  that  some  such  limited  pur- 
pose was  in  the  minds  of  the  legislators;  but, 
where   words   are   plain,   and  not   absurd, 
courts  must  be  guided  thereby,  and  not  by 
extrinsic  facts  and  circumstances,  in  ascer- 
taining the  legislative  intention.    In  the  stat- 
ute before  us  there  is  nothing  of  ambiguity 
In  the  declaration  that  ratification  by  a  two- 
thirds  popular  vote  must  be  had  as  a  condi- 
tion of  the  exercise  by  the  city  of  the  power 
to  purchase,  lease,  or  construct  steam  or  wa- 
ter power,  and  there  Is  no  word  to  suggest  an 
exception  in  case  such  power  is  attempted  to 
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be  acquired  u  Inddental  to  a  part  of  a  gen- 
eral plan  for  oonstractlon  of  lighting  or  wa- 
terworka.  We  deem  ourselves  bound  to 
give  effect  to  these  plain  words  without 
seardiing  for  some  legislative  purpose  other 
than  they  express,  and  to  hold  that  the  action 
of  the  defendant  city  in  this  case,  in  proceed- 
ing to  let  contracts  and  Issue  bonds  for  the 
construction  and  acquisition  of  steam  jKtwer 
to  run  a  lighting  plant,  was  forbidden  by 
law,  although  such  contract  also  included  the 
construction  of  the  lighting  system. 

Api)ellant  argues  that,  as  we  construe  the 
act  of  1901,  it  is  unconstitutional,  because  in- 
volving a  classification  of  cities  according 
to  population,  which,  as  argued,  presents  no 
distinction  germane  to  the  legislation.  The 
general  propriety  of  the  classification  of 
municipalities  according  to  population  for  the 
purpose  of  conferring  different  powers  and 
Imposing  different  restrictions  has  been  as- 
serted so  many  times  and  so  uniformly  by 
this  court  that  we  need  but  refer  to  some  of 
our  prior  decisions :  lisnd,  L.  &  Lumber  Ck>. 
V.  Brown,  73  Wis.  294,  40  N.  W.  482,  3  L.  E. 
A.  472;  Johnson  v.  City  of  Milwaukee,  88  Wis. 
883,  60  N.  W.  270;  Adams  v.  City  of  Belolt, 
105  Wis.  363,  81  N.  W.  889,  47  I..  B.  A.  441; 
State  V.  Trustees,  121  Wis.  44,  45,  98  N.  W. 
054 ;  Bingham  v.  Board  of  Supervisors  of  Mil- 
waukee County,  127  Wis.  344,  106  N.  W.  1071. 
Nevertheless,  each  new  piece  of  legislation 
Involving  this  classification  presents  again 
the  question  of  relationship  between  Its  sub- 
ject and  the  distinction  between  the  larger 
and  denser  community  and  the  smaller  one; 
not  whether  such  distinction  renders  the 
variance  in  legislation  wise,  but  whether  any 
reasonable  mind  can  conceive  -  relationship 
between  them.  The  effect  of  the  statute  at- 
tacked Is  to  require  popular  approval  for  a<> 
quiring  steam  or  water  power  for  light  or 
water  supply  more  completely  In  the  small 
city  than  In  the  large  one.  Much  legislation, 
from  the  earliest  days,  has  assumed  the 
legitimacy  of  such  distinction.  Many  steps 
Involving  the  making  of  public  improvements 
and  consequent  Incurring  of  pecuniary  bur- 
dens are  required  to  receive  the  sanction  of 
the  electors  In  towns,  but  not  In  cities. 
Many  things  may  be  done  by  the  supervisors 
of  towns  containing  unincorporated  villages 
of  1,000  population,  which  In  other  towns 
must  be  voted  at  the  town  meeting.  So, 
throughout  the  statutes  regulating  cities,  we 
find  different  limitations  according  to  the 
classes  as  to  the  powers  of  the  government 
In  the  field  of  public  Improvements  and  the 
necessity  of  approval  by  the  electors.  We 
think  very  obvious  relationship  may  be  dis- 
covered between  the  size  of  a  city  and  the 
propriety  of  burdening  It  with  the  cost  of 
acquiring  and  maintaining  so  expensive 
plants  as  for  light  and  water  with  power 
plants    sufficient    to    operate    them.    Such 
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plants  are  of  much  more  doubtful  necessity 
and  prosperity  to  the  small  city  than  to  the 
large.  They  Involve  much  more  of  specula- 
tion and  experiment  Bxpeuses  of  operation, 
especially  of  competent  superintendence,  are 
likely  to  be  proportionately  greater.  These 
and  other  considerations  suggest  the  pro- 
priety of  submitting  the  questions  directly 
to  those  who  must  ultimately  bear  the  burden 
of  any  mistake  or  failure.  Again,  as  sug- 
gested by  respondent's  counsel,  the  compara- 
tive ease  of  submission  of  a  question  to  a 
small  electorate,  and  the  greater  attention 
ordinarily  paid  to  municipal  affairs,  might 
well  have  been  considered  a  legitimate  reason 
for  confining  such  a  law  to  the  smaller 
cities.  We  are  Bot  able  to  assert  that  the 
Legislature  could  not  have  found  reasons 
appealing  to  It  as  cogent  for  requiring  a  two- 
thirds  popular  vote  In  cities  of  the  fourth 
class  not  equally  necessary  In  larger  cities, 
and  therefore  cannot  declare  b^ond  reason- 
able doubt  that  this  enactment  transcends 
tbe  legislative  power. 

Some  contention  Is  made  that  tbe  injunc- 
tlonal  order  Is  too  sweeping  and  restrains 
the  city  from  doing  acts  In  the  way  of  es- 
tablishment of  a  system  of  poles,  wires,  and 
electric  lights,  independently  of  the  acquisi- 
tion or  construction  of  steam  or  water  power 
therefor ;  for  which  action  it  Is  contended  no 
two-thirds  popular  vote  Is  required.  The 
temporary  injunction  merely  restrains  the 
city  from  entering  Into  any  contract  for 
material  or  construction  of  an  electric  light- 
ing plant  "pursuant  to  the  proceedings  here- 
tofore bad  as  set  forth  In  tbe  complaint,  and 
from  Issuing  or  negotiating  bonds  for  the 
construction  of  said  electric  lighting  plant 
pursuant  to  the  proceedings  had  theretofore 
as  set  out  In  the  complaint,  and  from  collect- 
ing any  taxes  for  the  purpose  of  paying  the 
Interest  or  principal  of  such  bonds."  It  ap- 
pears, without  dispute,  from  the  proceedings. 
that  tbe  only  plans  upon  which  tbe  council 
has  acted  or  the  public  voted  Is  a  single  com- 
plete plan  Including  the  construction  of 
a  steam  power  plant,  and  the  only  resolution 
for  the  Issue  of  bonds  Is  to  supply  money 
for  that  entire  purpose,  and  It  Is  obvious 
that  the  present  Injunctlonal  order  does  not 
go  beyond  prevention  of  steps  Injurious  to 
the  plaintiff  as  a  taxpayer  In  pursuance  of  a 
definite  and  declared  plan  which,  as  we  have 
already  said.  Is  unlawful  and  beyond  the  pow- 
er of  the  dty.  If  the  purpose  Is  forbidden,  the 
raising  of  money  therefor  either  by  taxation 
or  tbe  Issue  of  bonds  Is  Illegal.  We  deem 
It  entirely  plain  that  the  present  Injunctlonal 
order  could  be  no  bar  to  commencement  of 
new  proceedings  for  the  establishment  of  a 
street  lighting  system  which  did  not  Include 
the  construction  or  acquisition  of  a  steam 
or  water  power  plant. 

Order  appealed  from  Is  affirmed. 
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MERRBLL  Y.  PTTRDX  et  aL 
(Supreme  Conrt  of  Wisconain.    Oct.  9,  1906.) 

1.  Hubbard  and  WiFa— Conteacts  of  Wife 
—Liability  Obeatsd. 

A  married  woman  may  purchase  property 
and  nve  her  obligation  for  the  purchase  price, 
which  will  bind  her  at  law  as  if  she  were  a 
feme  sole  when  the  title  of  the  property  pur- 
chased passes  to  her,  regardless  of  the  pur- 
pose to  which  she  intoads  to  devote  the  same. 

2.  Saus. 

A  married  woman  having  a  separate  es- 
tate, or  business,  or  rendering  personal  service 
to  a  person  other  than  her  husband,  may  make 
contracts  necessary  for  the  management  of  the 
estate  or  the  business  or  the  service,  and  such 
contracts  are  enforceable  against  her  at  law. 
[Ed.  Note. — For  cases  in  point,  see  vd.  26, 
Cent.  Dig.  Husband  and  Wife,  i  597.] 

8.  Sams. 

A  married  woman  possessing  separate  estate 
may  bind  herself  at  law  by  estoppel. 

4.  Samk. 

A  married  woman  may,  by  proper  instru- 
ment, charge  her  separate  property  for  any 
obligation,  even  for  her  husband's  debt,  but  the' 
charge  is  only  enforceable  in  equity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  §§  654r-659.] 

5.  Saue. 

A  husband  and  wife  jointly  executed  a 
note.  The  wife  at  the  time  had  a  separate  es- 
tate, but  none  of  the  money  represented  by  the 
note  went  into  her  estate.  The  husband  repre- 
sented to  the  payee  that  the  wife  could  not 
erect  her  building  without  the  money,  but  she 
did  not  authorize  the  representation.  Held,  that 
the  wife  was  not  liable  on  the  note  in  an  action 
at  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Husband  and  Wife,  (  604.] 

6.  Sahe. 

A  wife  having  a  residuary  interest  in  the 
estate  of  her  deceased  father,  executed  a  note 
Jointly  with  her  husband  to  a  legatee  under 
the  father's  will,  who  bad  released  his  claim 
for  the  legacy  prior  to  the  execution  of  the 
note.  There  was  no  evidence  that  the  release 
was  in  consideration  of  the  note.  Held,  that 
the  wife's  interest  was  not  benefited  by  the 
note,  and  she  was  not  liable  thereon  at  law. 
[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Husband  and  Wife,  $f  637,  638.J 

7.  Samb— Estoppel. 

A  husband  and  wife  jointly  executed  a 
note.  The  wife  at  the  time  had  a  separate  es- 
tate. The  husband,  without  authority  of  the 
wife,  represented  to  the  payee  that  the  wife 
could  not  erect  a  building  unless  the  money 
represented  by  the  note  was  obtained.  The  wife 
represented  to  the  payee  that  the  property  of 
the  husband  had  been  transferred  to  her  for 
the  purpose  of  avoiding  claims  against  him. 
The  representations  did  not  cause  any  change 
of  position  on  the  part  of  the  payee.  Held, 
that  the  wife  did  not  bind  her  separate  estate 
at  law  by  estoppel. 

Appeal  from  Circuit  Court;  Columbia 
County;  E.  Bay  Stevens.  Judge. 

.Action  by  Eliza  Merrell  against  E.  S.  Pur- 
dy  and  another.  There  was  a  judgment 
against  defendant  B.  S.  Purdy  and  In  favor 
of  defendant  Helen  M.  Purdy.  From  that 
part  of  the  Judgment  in  favor  of  defendant 
Helen  M.  Purdy,  plaintiff  appeals.    Affirmed. 

This  is  an  action  at  law  upon  a  Joint* and 
■everal  promissory  note  for  $3,000  given  by 


the  defendants,  who  are  husband  and  wife, 
to  the  plaintiff  August  28,  1901,  payable  one 
year  after  date.  The  defendant  Helen  M. 
Purdy  defended  on  the  ground  that  the  debt 
represented  by  the  note  was  her  husband's 
debt  and  that  she  signed  tl>e  note  as  accom- 
modation maker  only.  The  case  was  tried 
before  the  court  and  a  Jury,  and  the  fol- 
lowing facts  were  practically  undisputed. 
Prior  to  the  year  1876  the  defendant  E.  S. 
Purdy  and  one  Henry  Merreil  (father  of 
the  defendant  Helen  M.)  were  partners  in 
the  drug  business  at  Portage,  Wis.,  and  bor- 
rowed $3,000  of  one  Weir,  for  which  they 
gave  the  firm  note.  Henry  Merrell  died  in 
1876  (the  Weir  note  being  stIH  unpaid)  leav- 
ing a  will,  which  was  duly  probated,  In 
which  will  he  made  a  specific  bequest  of 
$3,000  to  Gordon  H.  Merrell,  his  brother, 
and  the  husband  of  the  plaintiff,  and  be- 
queathing the  residuum  of  his  estate  after 
payment  of  specific  bequests  to  his.  three 
children  of  whom  Helen  M.  was  one.  The 
date  of  the  settlement  of  the  estate  does 
not  appear,  but  it  is  admitted  that  Helen 
M.  received  some  property  under  the  will 
prior  to  January,  1883,  and  Invested  it  in 
business  real  estate  tn  the  city  of  Portage. 
In  December,  1876,  the  executors  of  the  Mer- 
rell estate,  of  whom  B.  S.  Purdy  was  one, 
took  $3,000  from  the  estate  and  took  up  the 
Weir  note  and  turned  it  over  to  Gordon  H. 
Merrell  upon  his  legacy.  Whether  this  was 
received  by  Gordon  temporarily  as  secur- 
ity or  permanently  In  payment  of  his  leg- 
acy is  disputed.  Gordon  held  the  Weir 
note  until  January  9,  1883,  E.  S.  Purdy 
paying  the  interest  regularly,  at  which  time 
the  defendants  executed  and  delivered  their 
Joint  and  several  note  to  Gordon  for  $3,000 
and  the  Weir  note  was  surrendered.  Gor- 
don Merrell  died  in  1888  and  the  plain- 
tiff, as  his  heir  at  law,  became  the  owner 
of  the  note.  E.  S.  Purdy  paid  the  interest 
regularly,  and  in  August,  1901,  the  defend- 
ants gave  to  the  plaintiff  the  note  In  suit 
to  take  up  the  note  of  1883.  Upon  this  note 
Interest  was  paid  by  E.  S.  Purdy  up  to  June 
1,  1905,  when  the  payments  ceased,  and 
this  action  was  brought  In  1882  the  de- 
fendant Helen  M.  Purdy  commenced  the 
erection  of  a  store  building  on  her  lot  in 
the  city  of  Portage  and  the  plaintiff  claims 
that  at  some  time  in  the  spring  of  that 
year  E.  8.  Purdy  came  to  her  husband  and 
stated  that  Helen  could  not  build  her  build- 
ing unless  he  would  lend  her  the  money 
represented  by  the  Weir  note,  and  that  the 
note  of  3883  was  executed  in  pursuance  of 
that  conversation.  The  conversation  whs 
denied  by  E.  S.  Purdy  and  there  was  no 
proof  that  Helen  had  any  knowledge  of  it 
There  was  also  evidence  offered  by  the 
plaintiff  to  the  effect  that  in  1899,  the  de- 
fendant Helen  stated  to  one  Miss  PetUbone, 
who  represented  the  plaintiff,  that  her  hus- 
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band  had  transferred  his  stock  In  the  drug 
business  to  her  so  that  his  creditors  could 
not  trouble  him,  but  that  she  considered 
Mrs.  Herrell's  debt  sacred.  This  conver- 
sation was  denied  by  Mrs.  Purdy.  The 
court  submitted  to  the  jury  questions  for 
a  special  verdict,  which  with  their  answers 
are  as  foUows:  "(1)  Did  the  defendant  E.  S. 
Purdy  represent  to  the  plaintllt  and  to  her 
husband,  before  the  note  of  January  9,  1883, 
was  executed,  that  the  defendant  Helen 
M.  Furdy  could  not  put  up  her  building 
oniess  the  note  of  January  9,  1883,  was 
accepted  In  place  of  the  Weir  note?  A.  Yes. 
(2)  Did  the  defendant  Helen  M.  Purdy  in 
1889  represent  to  Miss  Pettibone,  represent- 
ing tile  plaintiff,  that  the  property  of  the 
defendant  B.  S.  Purdy  had  been  transferred 
to  her  for  the  purpose  of  avoiding  claims 
against  him?  A.  Yes.  (8)  If  your  answer 
to  the  second  question  be  'Yes'  then  did 
the  plaintiff  rely  upon  such  representation 
when  she  accepted  the  note  of  August  28, 
1901?  A.  Yes."  The  plaintiff  moved  for 
Judgment  on  the  special  verdict  against 
Helen  M.  Purdy,  which  motion  being  de- 
nied, he  moved  to  set  aside  the  verdict  and 
for  a  new  trial,  which  motion  being  also 
denied,  Judgment  was  rendered  against  the 
defendant  E.  S.  Purdy  for  the  amount  of 
the  note  with  costs,  and  In  favor  of  the 
defendant  Helen  M.  Purdy  against  the  plain- 
UfT  without  costs.  From  that  part  of  the 
Judgment  in  favor  of  Helen  M.  Purdy,  the 
plaintiff  appeals. 

Daniel  H.  Grady,  for  appellant  J.  H. 
Bogers  and  A.  H.  Blatchley,  for  respondents. 

WINSLOW,  J.  (after  stating  the  facts). 
The  question  presented  Is  the  question  as 
to  the  llabUlty  of  a  married  woman  upon  a 
promissory  note  In  an  action  at  law.  The 
principles  governing  the  contracts  of  mar- 
ried women  are  fairly  well  settied  In  this 
state  and  may  be  briefly  stated  as  follows: 
(1)  A  married  woman,  whether  possessed 
of  a  separate  estate  or  not,  may  purchase 
property  real  or  personal  and  give  her  obli- 
gation for  the  purchase  price,  which  obliga- 
tion will  bind  her  at  law  as  If  she  were  a 
feme  sole  provided  the  title  of  the  property 
purchased  passes  to  her,  and  this  she  may  do 
regardless  of  the  purpose  to  which  she  in- 
tenus  to  devote  such  property.  Kriz  v.  Peege, 
119  Wis.  105,  95  N.  W.  108.  (2)  A  married 
woman  possessed  of  a  separate  estate  or  busi- 
ness, or  who  is  rendering  personal  services 
to  some  person  other  than  her  husband,  may 
make  all  contracts  necessary  or  convenient 
for  the  management  or  enjoyment  of  the 
estate  or  the  carrying  on  of  the  business,  or 
relating  to  her  personal  services,  and  such 
contracts  will  be  enforceable  at  law.  Mueller 
v.  Wlese,  95  Wis.  381,  70  N.  W.  485;  Rltter 
V.  Bruss,  116  Wis.  55,  92  N.  W.  361.  (3)  A 
married  woman  possessing  separate  property 


may  bind  herself  at  law  by  estoppel.  Seavey 
Company  v.  Campbell,  115  Wis.  603,  91  N. 
W.  656.  (4)  A  married  woman  may  by  prop- 
er Instrument  charge  her  separate  property 
for  any  obligation,  even  for  her  husband's 
debt,  but  this  charge  is  only  enforceable  in 
equity.  Mueller  v.  Wlese,  supra;  Holllster 
V.  Bell,  107  Wis.  198,  83  N.  W.  297;  Lolseaux 
V.  Fremder,   123   Wis.   193,   101  N.  W.  423. 

It  is  only  necessary  to  apply  these  prop- 
ositions to  the  undisputed  facts  of  the  pres- 
ent case  to  arrive  at  a  conclusion  as  to  the 
correctness  of  the  Judgment  It  will  be  at 
once  seen  that  the  fourth  proposition  has 
no  possible  application  to  the  case  as  there 
was  no  attempt  here  to  charge  Mrs.  Purdy's 
separate  estate,  and  the  action  Is  a  straight 
action  at  law  to  enforce  a  legal  liability.  It 
is  equally  apparent  that  the  first  proposltfon 
does  not  apply  because  Mrs.  Purdy  neither 
bought  nor  received  any  separate  property 
when  she  signed  the  note  of  1883  or  the  re- 
newal note  of  1901. 

This  leaves  only  the  second  and  third 
propositions  to  be  considered.  At  the  time 
of  the  execution  of  the  Joint  note  in  1883, 
Mrs.  Purdy  had  a  separate  estate  composed 
of  the  store  building  and  lot  and  possibly 
some  remaining  Interest  In  the  residuum  of 
the  estate  of  Henry  Merrell,  although  the 
evidence  leaves  this  latter  element  in  doubt 
Assuming  such  to  be  the  fact,  however,  it 
Is  Impossible  to  see  how  the  execution  of  that 
note  by  Mrs.  Purdy  was  in  any  way  neces- 
sary or  beneflcial  to  the  management  or 
enjoyment  of  any  of  her  property.  The  evi- 
dence is  positive  and  uncontradicted  that 
none  of  the  money  represented  by  that  note 
went  into  her  real  estate.  True,  there  is  evi- 
dence that  Mr.  Purdy  in  1882  represented 
to  Gordon  Merrell  that  Mrs.  Purdy  could  not 
build  her  building  without  It  but  there  was 
no  evidence  that  she  authorized  such  repre- 
sentation, and,  as  said  before,  the  evidence 
was  uncontradicted  that  it  did  not  in  fact 
go  Into  the  building.  Did  the  giving  of  that 
note  In  any  way  benefit  or  conserve  her  resid- 
uary Interest  In  the  estate  of  Henry  Merrell? 
The  answer  to  this  question  depends  upon 
whether  Gordon  Merrell  had  released  bis  claim 
for  the  $3,000  legacy  prior  to  the  execution 
of  the  note  or  whether  he  released  it  In  con- 
sideration of  such  execution.  If  that  claim 
had  previously  been  released,  then  It  is  plain 
that  the  estate  could  in  no  way  be  benefited 
by  the  subsequent  execution  of  the  note. 
The  written  release  was  not  found  and  the 
evidence  does  not  fix  Its  date.  Two  wit- 
nesses testified  as  to  the  time  It  was  given, 
viz.,  Mr.  Purdy  and  the  plaintiff.  Mr.  Purdy 
testifies  that  it  was  given,  he  thinks,  in  De- 
cember, 1876,  and  the  plaintiff  testifies  that 
it  was  given  In  the  spring  of  1882.  There 
is  absolutely  no  testimony  that  it  was  given 
at  any  later  date  or  in  consideration  of  the 
execution  of  the  note  of  1883;  hence  there 
Is  no  room  for  a  claim  that  the  estate  of 
Henry  Merrell  received  any  benefit  by  the 
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execntlon  of  fhe  note.  The  second  proposl' 
tlon,  therefore,  haa  no  application  to  the  case. 

The  claim  of  estoppel  Is  equally  untenable. 
Accepting  the  answers  of  the  Jury  In  the 
special  verdict  as  true,  no  estoppel  is  shown. 
The  representation  found  to  have  been  made 
by  Mr.  Furdy  was  not  authorized  by  Mrs. 
Purdy,  nor  was  it  shown  to  have  caused  any 
change  of  position  on  the  part  of  Gordon 
Merrell.  Tne  representation  made  by  Mr& 
Purdy  in  1899  as  to  the  transfer  of  her 
husband's  property  to  her  was  followed  by 
no  change  of  position  on  the  part  of  Mrs. 
Merrell.  The  new  note  was  simply  a  re- 
newal of  the  old  one.  No  security  was  sur- 
rendered or  lost  by  Mrs.  Merrell  by  reason 
of  this  renewal,  nor  was  there  any  change  of 
position. 

The  view  we  have  taken  of  the  case  ren- 
ders immaterial  any  discussion  of  the  rul- 
ings upon  evidence. 

Judgment  afQrmed. 


SORBNSEN  T.  J.  I.  CASE  THRESHING 
MACH.  CO. 

(Supreme  Court  of  Wlaconain.     Oct  9,  1900.) 

1.  Masteb  and  Sebvart— iNjintixs  lo  Sebt- 

ANT— EVIDKNCK. 

In  an  action  for  injuries  to  a  servant  ow- 
ing to  the  falling  of  a  crane,  evidence  held  to 
sustain  a  finding  that  the  crane  was  negligently 
secured. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  ft  958,  959.] 

2,  NEOI.IOEN0K  —  iNSTBITCnONB  —  CONTBIBU- 

TOBY  Negligence. 

The  court  Instructed  that  want  of  ordinary 
care  was  not  a  contributing  cause  unless  there 
was  a  proximate  connection  between  the  injury 
and  the  want  of  care ;  "that  is,  it  must  appear 
that  there  was  such  a  relation  between  plain- 
tiff's fault  and  the  injury  that  it  was  a  natural 
result  thereof."  Held,  that  the  use  of  the  word 
"fault"  was  not  erroneous,  as  it  evidently  re- 
ferred to  "want  of  ordinary-  care." 

[Ed.  Note.— For  cases  in  point,  see  vol.  S7, 
Cent  Dig.  Negligence,  fS  112-114.  SS^-«99.] 

8.  Damages— Pebsonai.  Ihjubies. 

An  instruction  which,  after  stating  the 
elements  of  damage,  authorized  the  jury  to  ren- 
der such  a  verdict  as  would  "fully  compen- 
sate" plaintiff  "for  all  the  elements  of  damage 
suggested,"  was  not  erroneous  because  of  the 
words  "fully  compensate." 

Appeal  from  Circuit  Court,  Racine  Coun- 
ty;   E.  B.  Belden,  Judge. 

Action  by  Soren  Sorensen,  an  Infant,  by 
his  guardian  ad  litem,  against  the  J.  I.  Case 
Threshing  Machine  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  d^endant  ap- 
peals.   AfiSrmed. 

This  is  an  action  to  recover  damages  for 
penKMial  Injuries  sustained  by  the  plaintiff 
June  9,  1905,  while  In  the  employ  of  the  de- 
fendant in  its  boiler  shop.  The  machine 
and  its  operation  and  the  manner  in  which 
the  injury  was  inflicted  are  described  by  de- 
fendant's counsel  substantially  as  follows: 
There  was  a  swinging  crane  used  for  han- 


dling large  pieces  of  boiler  plates  and  tlrea 
for  traction  engine  wheels;  said  crane  con- 
sisting of  an  upright  post  about  15  feet  high 
and  swinging  thereon  near  the  top  a  horizon- 
tal arm  designed  to  swing  In  a  half  circle, 

12  or  15  feet  in  length,  and  having  on  It  pul- 
leys and  air  hoist  for  the  purpose  of  lifting 
material.  The  said  upright  post  was  held 
in  position  at  the  top  by  iron  rods  fastened 
to  the  top  of  the  post  and  to  the  iron  frame- 
work of  the  building.  The  pundi  stands 
about  five  feet  high  and  on  the  top  of  this 
Is  an  Iron  post  or  upright  of  the  crane  about 

13  feet  hlg^.  Near  the  top  of  It  is  a  horizon- 
tal arm  or  boom  16  feet  in  length  nioving  In 
a  semicircle  about  the  upright  post  On  this 
arm  Is  an  air  hoist  running  on  a  trolley,  and 
it  runs  back  and  forth  the  entire  length  of 
the  arm.  Thus,  when  a  tire  plate  is  sus- 
pended from  the  air  hoist  It  can  be  moved 
freely  in  any  direction  by  the  man  on  the 
floor.  The  top  of  the  crane  poet  Is  sup- 
ported by  four  Iron  bars  running  at  right 
angles  to  each  other  and  fastened  to  the 
channel  plates  of  the  building.  The  one  that 
broke  was  the  northwest  guy  rod  and  was 
either  seven-eighths  of  an  Inch  or  an  indi 
In  diameter.  It  approached  the  channel  plate 
from  the  post  at  an  angle  of  about  35  degrees 
and  was  fastened  to  an  eyebolt  an  inch  in 
diameter  and  about  4  or  5  Inches  long, 
which  passed  through  the  cbannel  plate  and 
was  bolted  firmly  thereto  at  right  angles 
with  a  nut  on  each  side  of  the  channel  plate. 
Thus,  while  the  strain  on  the  guy  rod  was  a 
direct  pull,  an  angle  was  formed  between 
the  guy  rod  and  the  eyebolt  causing  the 
strain  on  the  bolt  to  be  a  side  or  breaking 
strain.  The  bolt  broke  next  to  the  channel 
plate  on  the  side  nearest  the  guy  rod.  The 
end  of  It  and  the  nut  which  was  found  after 
the  accident  are  in  evidence,  and  show  that, 
on  the  inner  side  of  the  break,  the  iron  was 
crystallized  for  about  25  per  cent  of  the 
cross-section  of  the  bolt  The  only  claim  of 
negligence  relied  upon  was  in  the  faulty  con- 

'Struction  of  the  guy  rod,  in  that  a  breaking 
strain  came  upon  the  bolt  Instead  of  a  direct 
pull.  At  the  time  of  the  accident  a  load  of 
about  1,000  pounds,  Including  the  air  hoist 
and  all  that  It  carried,  was  resting  at  about 
the  center  of  the  arm.  Much  heavier  loads 
had  frequently  been  lifted  by  the  same 
crane.  The  arm  was  pointing  In  a  south- 
easterly direction;  consequently  bringing 
the  strain  almost  entirely  upon  the  north- 
west guy  rod.  The  operator  of  the  punch 
and  the  plaintiff,  his  assistant,  were  at  work, 
and  had  Just  finished  punching  holes  In  one 
end  of  the  tire;  the  plaintiff  being  at  the 
south  end  of  the  tire  assisting  the  operator 
to  swing  the  tire  around  so  as  to  punch  the 
other  end.  when  the  crane  toppled  over,  part 
of  it  striking  the  plaintiff  upon  the  head, 
and  the  tire  of  which  he  had  hold  falling 
upon  and  crushing  his  hand.  Issue  being 
Joined  and  trial  had,  the  jury  at  the  close 
thereof  returned  a  special  vo^ct  to  the  ef- 
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feet  (1)  that  the  construction  of  the  rod  and 
eyebolt  In  question  was  not  reasonably  safe 
and  sufficient  for  the  purpose  of  sustaining 
tbe  crane  in  view  of  the  character  of  the 
work  required;  (2)  that  the  defendant  was 
negligent  In  respect  to  sudi  construction; 
(3)  that  such  negligence  was  the  proximate 
cause  of  the  plaintiff's  Injury;  (4)  that  tbe 
plaintiff  was  not  guilty  of  any  want  of 
ordinary  care  which  contributed  to  produce 
his  injury;  (5)  that  they  assessed  the  plaln- 
tUTs  damages  at  $1,500.  From  the  judg- 
ment entered  thereon  In  favor  of  the  plain- 
tiff, and  against  the  defendant  for  the 
amount  stated,  the  defendant  brings  this 
appeaL 

Vila^   Vilas  A  Freeman,   for   appellant 
Wallace  Ingalls,  for  respondent. 

CASSODAT,  C.  J.  (after  stating  the  facts). 
Errors  are  assigned  because  the  court  re- 
fused to  grant  a  nonsuit,  and  refused  to  di- 
rect a  verdict  in  favor  of  the  defendant,  and 
refused  to  change  the  answer  of  the  jury  to 
the  first  question  submitted,  from  the  nega- 
tive to  the  aflSrmatlTe,  and  the  answers  of 
the  Jury  to  the  second  and  third  questions 
from  the  afBrmatlve  to  the  negative.  These 
alleged  errors  are  all  discussed  under  the 
general  proposition  that  the  evidence  on  the 
part  of  the  plaintiff  falls  to  establish  any 
actionable  negligence  In  the  construction 
of  tbe  machine.  A  description  of  tbe  ma- 
chine and  its  operation,  and  the  manner  In 
which  the  Injury  was  Inflicted,  are  sufficient- 
ly set  forth  In  the  foregoing  statement  In 
addition  to  tbe  facts  thus  conceded  there  Is 
evidence  on  the  part  of  the  plaintiff  tend- 
ing to  prove  that  there  were  several  punch 
machines  In  the  boiler  shop;  that  there 
was  a  certain  amoant  of  jnr  or  vibration 
caused  by  the  operation  of  the  machine  as 
It  was  ordinarily  used ;  that  the  motion  of 
the  machines  jar  the  rods  and  vibrate  the 
crane,  and  that  the  vibration  of  the  crane 
and  the  standard  vibrates  the  supporting 
rods;  that  a  five  horse-power  motor  was 
applied  to  punch  these  iron  pieces,  but  It  is 
geared  up  to  such  an  extent  that  it  develops 
a  good  deal  more  than  five. horse-power;  that 
every  time  a  hole  is  punched  through  the 
sheet  of  Iron,  the  whole  machine  is  jarred. 
Including  the  rod  and  crane;  that  there  are 
from  150  to  200  holes  in  a  tire  16  feet  long 
and  20  inches  wide;  that  carrying  a  load 
on  that  crane  of  1,000  pounds  with  the  car- 
rier about  midway  on  the  arm,  pointing  in 
a  southeasterly  direction,  the  strain — with 
reference  to  the  two  rear  rods — ^would  be 
mostly  on  the  northwest  rod  which  was  per- 
fectly straight  except  where  the  eyebolt  went 
through  the  iron  beam  and  there  there  was 
an  angle  where  the  two  pieces  were  tied 
together;  that  the  ^ebolt  and  tbe  long  piece 
formed  the  angle  at  the  place  where  the  one 
mgaged  with  the  other;  that  tbe  machine 
in  operation  jarred  or  vibrated  the  rods. 


stand-post  and  punch;  the  action  of  the 
punch  caused  the  jar;  there  was  heavy 
pounding  and  punching  going  on  all  the  time 
and  more  or  less  jarring  throughout  the  en- 
tire shop;  that  there  was  nothing  unusual 
In  the  load  being  lifted  at  the  time  of  tbe 
accident;  that  the  tensile  strength  of  iron 
was  a  pull — the  tendency  to  lengthen;  that 
a  side  or  breaking  strain  of  Iron  was  a 
transverse  stress  or  bending  strain;  that 
the  cause  of  tbe  breaking  of  the  eyebolt  was 
the  fact  that  it  was  too  weak  to  carry  the 
load.  In  answer  to  the  hypothetical  qnestion 
which  assumed  that  the  angle  mentioned  was 
sobstantially  85  degrees,  as  stated,  by  the 
defendant's  counsel,  an  expert  witness  with 
much  experience  testified  to  the  effect:  That 
where  tbe  vibration  ceased  at  the  angle  in 
qnestion  was  next  to  the  nut,  which  caused 
tue  rod  to  crystallize.  That  as  it  crystal- 
lized it  became  weaker,  and  finally,  when  it 
became  weak  enough  not  to  carry  the  load, 
it  would  break.  That  by  crystallizing  was 
meant  that  It  would  lose  all  the  fibre  of  the 
iron  and  become  a  very  different  piece  of 
material  from  the  original ;  that  In  the  ab- 
sence of  such  fibre  the  surface  of  the  iron 
looked  more  like  a  section  of  zinc.  That 
the  broken  end  in  qnestion  was  crystallized 
about  one-third  across.  That  in  the  ordinary 
use  of  the  crane  the  weakest  point  of  the 
sustaining  rod  was  just  on  the  inner  side  of 
the  nut  if  both  sides  were  screwed  up  solid- 
ly against  the  bolt  on  the  side  towards  the 
crane,  because  that  was  the  point  where  the 
leverage  was  placed — ^the  leverage  stopped 
there,  and  in  that  four  Inches  there  was  a 
strain  on  tbe  diameter  of  seven-eights  of  an 
inch  of  about  four  and  a  half  times  the 
weight  that  was  on  the  crane,  tending  to 
pull  the  bolt  to  the  side  and  break  it;  the 
strain  on  the  eyebolt  just  next  to  the  inner 
nut  was  a  transverse  or  breaking  strain, 
tending  to  break  tbe  bolt — ^that  of  course,  the 
bolt  was  the  weakest  in  that  direction.  That 
such  construction  was  not  mechanical.  That 
the  constrnction  of  the  rod  In  question  and 
the. manner  in  which  it  was  tied  to  the  beam 
were  not  the  customary  way  but  an  unusual 
way.  That  the  principle  of  tbe  eyebolt  was 
all  wrong  because  it  stood  at  a  right  angle 
to  the  beam.  Tliat  If  the  truss  rod  had  g<me 
directly  through  on  a  line  then  there  would 
have  been  tensile  strength  of  the  whole 
rod  Instead  of  a  transverse  section  to  bend. 
That  the  usual  and  customary  way  of  fast- 
ening devices  of  that  character,  where  four 
tension  rods  are  in  use,  would  be  a  foot 
formed  on  the  end  of  the  rod  and  fastened 
right  to  the  girder  with  bolts,  and  so  get 
a  direct  pull,  or  it  could  pass  right  through 
the  girder  with  angling  washers  on  It  and 
screwed  up  square  to  the  face  of  the  nut — 
that  the  usual  and  customary  way  was  to 
avoid  a  right  angle  and  that  is  done  by  a 
foot  as  mentioned,  when  tension  rods  are 
used — ^with  tbe  foot  there  would  not  be  any 
movement   because   it  runs   directly   on   a 
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straight  line,  and  it  all  becomes  tensile 
strength,  which  is  very  much  more  than  a 
transverse  stress  which  is  a  bending  strain. 
That  it  is  weaker  with  an  eyebolt  In  It,  and 
grows  weaker  every  day  the  rod  Is  shaken 
and  vibrated,  because  that  Is  what  produces 
crystallization.  That  crystallization  Is  most 
frequently  caused  by  sudden  shocks;  and 
BO  It  may  be  caused  by  a  continuous  suc- 
cession of  shocks  or  blows,  and  so  vibration 
would  cause  crystallization  as  shown  by  ex- 
perience. That  crystallization  reduces  the 
tensile  strengbt  of  iron — ^not  always  so  much, 
however,  as  the  ductility  and  elongation. 
That  assuming  the  angle,  mentioned,  to  be 
about  35  degrees,  with  an  eyebolt  running 
at  right  angles  with  the  beam,  and  then  tied 
to  a  longer  piece  going  to  the  stand,  the  weak* 
est  part  of  the  rod  in  question  would  be  at 
the  nut. 

The  evidence  on  the  part  of  the  defendant 
tended  to  prove  that  the  device  wliicb  broke 
was  put  in  about  a  year  and  a  half  before 
the  accident,  and  that  It  was  again  inspected 
In  the  fall  of  1904.  We  are  constrained  to 
hold  that  there  was  evidence  sufficient  to 
sustain  the  findings  of  the  jury  mentioned; 
and  that  such  evidence  was  not,  as  a  mat- 
ter of  law,  conclusively  overcome  by  uncon- 
tradicted evidence  on  the  part  of  the  de- 
fendant 

2.  Exception  is  taken  because  the  court 
in  charging  the  Jury  upon  the  question  of 
contributory  negligence  and  the  assumption 
of  risk,  after  defining  a  want  of  ordinary 
care,  stated  that  such  "want  of  ordinary  care 
was  not  a  contributing  cause  to  produce  the 
injury  unless  there  was  a  proximate  con- 
nection l)etween  such  Injury  and  such  want 
of  ordinary  care;  that  is,  it  must  appear 
from  the  evidence  that  there  was  such  a 
relation  between  the  plaintiff's  fault.  If  any, 
and  the  Injury,  that  such  Injury  was  a 
natural  and  probable  result  thereof."  The 
criticism  is  in  the  use  of  the  word  "fault" 
which  is  not  to  be  commended,  but,  as  used, 
It  obviously  referred  back  to  "such  want  of 
ordinary  care,"  and  hence  could  not  have 
misled  the  Jury. 

3.  Error  is  assigned  because  the  court 
charged  the  Jury  to  the  effect  that:  "If  the 
plaintiff  Is  entitled  to  recover  at  all  in 
this  action  *  *  *  he  is  entitled  to  such 
Bum  as  will  fully  compensate  him  for  such 
loss  of  earnings  as  you  are  satisfied  by  the 
evidence  he  has  reasonably  sustained  as  a 
result  of  the  injury;  for  all  bodily  pain 
and  suffering  and  mental  suffering,  which 
he  has  endured  by  reason  of  the  Injury  com- 
plained of ;  and  for  such  permanent  Injuries 
as  you  are  satisfied  from  a  fair  pr^onder- 
ance  of  the  evidence  it  is  reasonably  certain 
the  plaintiff  will  suffer  In  the  future  by 
reason  of  the  injury  complained  of.  Yon  will 
answer  this  question  regardless  of  your  an- 
swers to  the  other  questions  and  assess  such 
damages  as  you  are  satisfied  by  the  evidence 
considered  under  the  instructions  given  to 


you,  will  fully  compmsate  the  plaintiff  for 
all  the  elements  of  damage  I  have  suggested 
to  yon."  The  exception  is  to  the  words 
"will  fully  compensate."  But  as  indicated 
In  the  language  quoted,  those  words  were  ex- 
pressly limited  to  "the  elements  of  damage" 
which  had  just  been  mentioned  in  the  charge 
of  the  court  As  thus  limited,  we  do  not 
think  such  charge  is  inconsistent  with  the 
ruling  of  this  court  in  the  case  relied  upon 
by  counsel.  Oninard  v.  The  Knapp-Stout  & 
Co.  (3o.,  95  Wis.  482,  490,  70  N.  W.  671.  Nor 
is  it  inconsistent  with  later  cases  in  this 
court  on  the  subject.  Candrian  v.  Miller,  98 
Wis.  164,  167,  168,  78  N.  W.  1004 ;  Bergeron 
V.  Peyton,  106  Wis.  377,  382,  383,  82  N.  W. 
291,  80  Am.  St  B^.  33.  We  find  no  re- 
versible error  in  the  record. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


BAILEX  T.  FINE  et  aL 
(Supreme  Court  of  \^aconiin.    Oct  9,  1906.) 

1.  Husband  ahd  Wifk.— Notks  of  Wife- 
Li  ability  AT  Law. 

A  married  woman  cannot  be  charged  at 
law  on  a  note  which  she  signed  with  her  hus- 
band, unless  her  act  in  becoming  a  party  to  the 
note  was  necessary  or  convenient  to  the  use  and 
enjoyment  of  her  separate  property,  or  to  the 
carrying  on  of  her  separate  business,  or  related 
to  her  personal  services,  a  mere  intention  to 
charge  her  separate  estate  or  the  existence  of 
equitable  grounds  therefor  being  insufficient 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Gent  Dig.  Hnsband  and  Wife,  {  604.] 

2.  Actions— Charge  of  Fork. 

An  action  at  law  on  a  married  woman's 

note  cannot  be  turned  into  a  suit  in  equity  and 

relief  given  which  la  obtainable  only  in  equity. 

[Ed.   Note. — For  cases   in   point,   see   vol.   1, 

Cent  Dig.  Action,  Si  286,  297.] 

3.  Husband  and  Wife— Liability  of  Wifb 
— OoNBiDKBATi ON— Debts  of  Husband. 

Where  a  married  woman  joined  her  hns- 
band In  the  execution  of  a  note  to  obtain  the 
release  of  a  chattel  mortgage  on  property  be- 
longing to  him,  and  the  debt  represented  by  the 
note  secured  by  such  mortgage  was  solely  the 
husband's  debt,  she  was  not  liable  at  law  on 
such  note,  though  it  contained  a  specific  recital 
that  she  charged  her  separate  estate  with  the 
payment  thereof. 

[Ed.  Note.— For  cases  in  point  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  SS  654-659.] 

Appeal  from  Municipal  Court,  Racine  Coun- 
ty;   Wm.  Smledlng.  Jr.,  Judge. 

Action  by  Ida  L.  Bailey  against  Anna  Fink 
and  others.  From  a  judgment  in  favor  of 
defendant  Anna  Fink,  plaintiff  appeals.  Af- 
firmed. 

Action  to  recover  on  a  promissory  note. 
The  defendant  Anna  Fink  answered,  among 
other  things,  that  at  the  time  of  the  execu- 
tion of  the  note  she  was  the  wife  of  the  de- 
fendant Charles  Fink,  which  was  well  known 
to  the  plaintiff;  that  she  signed  the  note 
solely  as  surety  for  an  antecedent  debt  of 
her  husband;  that  the  note  did  not  con- 
cern in  any  way  her  separate  estate  and  that 
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In  mch  signing  Bhe  did  not  intend  to  charge 
her  separate  estate.  The  cause  was  tried 
by  the  court  and  resulted  In  findings  of 
fact.  In  substance  as  follows:  October  17, 
1902,  defendant  Anna  Fink  was  the  wife 
of  Charles  Fink.  On  sncb  day  both  defend- 
ants signed  the  promissory  note  mentioned 
in  the  complaint,  which  was  in  the  following 
words: 

"1944.91.        Mt  Pleasant,  Racine  Co.,  Wis., 

"Oct.  17.  1902. 
•TTiree  years  after  date,  for  value  received, 
we  Jointly  and  severally  promise  to  pay  to 
the  order  of  Ida  L.  Bailey  the  sum  of  nine 
hundred  forty-four  and  "i/ioo  dollars,  to- 
gether with  Interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum,  interest  payable 
annually,  and  I,  Anna  Fink,  one  of  the  mak- 
ers of  said  note,  hereby  charge  my  separate 
estate  with  the  payment  of  said  not& 

"Anna  Fink. 

"Charles  Fink." 

Defendant  Anna  Fink  at  that  time  had 
a  separate  estate.  She  did  not  receive  from 
the  plaintiff  anything  of  value  nor  any  con- 
sideration for  her  act  She  signed  solely 
as  surety  for  her  husband.  Neither  the 
note  nor  the  consideration  therefor  in  any 
way  concerned  her  separate  estate  or  busi- 
ness. Upon  such  findings  the  court  concluded 
that  plaintiff  was  not  entitled  to  Judgment 
against  Anna  Fink.  The  complaint  was  ac- 
cordingly dismissed  as  to  her,  with  costs. 

The  plaintiff  excepted  to  the  decision  that 
Anna  Fink  did  not  receive  any  consideration 
for  signing  the  note;  that  she  signed  it  as 
surety  only  and  that  it  did  not  concern  her 
separate  property  or  business. 

Oittins  &  Burgess,  for  appellant  Clar- 
ence J.  Richards  (Wallace  Ingalls,  of  coun- 
sel), for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  only  controversy  here  is  as  to  whether 
the  findings  are  supported  by  the  evidence. 
That  must  be  determined  in  the  light  of  the 
familiar  mle  that  the  conclusions  of  a  trial 
court  on  Issues  of  fact  are  to  be  regarded 
as  verities  on  appeal,  unless  contrary  to  the 
clear  preponderance  of  the  evidence. 

There  is  no  room  for  fair  controversy  on 
the  evidence  but  what  the  note  in  suit  was 
given  to  take  up  one  of  respondent's  hus- 
band's, secured  by  a  chattel  mortgage  on 
some  live  stock  belonging  to  him,  and  that 
she  signed  as  surety.  The  contention  that 
the  trial  court  erred  in  holding  that  she 
signed  solely  as  surety,  receiving  no  con- 
sideration therefor,  and  that  her  act  did 
not  in  any  way  concern  her  separate  prop- 
erty or  estate,  is  grounded  on  evidence  to 
the  effect  that  Mr.  Fink  desired  to  rent  the 
farm  on  which  he  and  bis  wife  resided,  which 
belonged  to  the  latter,  to  a  Mr.  Kosel  and 
to  have  him  buy  the  chattel  property  there- 
on, which  was  mortgaged  to  appellant ;  that 


Kosel  would  not  deal  that  way  unless  the 
mortgage  was  released  and  that  the  note 
in  suit  was  given  for  that  purpose. 

The  farm  was  not  rented  to  Kosel  or  any 
one  else,  so  far  as  appears,  so  no  considera- 
tion on  that  score  passed  to  respondent  for 
her  part  in  the  transaction,  unless  there 
was  one.  In  that  appellant  surrendered  her 
security  on  the  chattels  in  consideration  of 
the  new  note,  to  remove  an  existing  impedi- 
ment to  renting  the  farm.  It  does  not  seem 
that  the  trial  court  was  bound  to  so  find,  or  to 
find  that  the  transaction  concerned  the  sepa- 
rate property  or  business  of  respondent,  since 
there  is  ample  evidence  that  Kosel  was  will- 
ing to  rent  the  farm  without  buying  the 
stock  and  offered  to  do  so  but  that  Mr.  Fiuk 
insisted  upon  his  doing  both  If  he  took  the 
place.  In  that  situation  the  court  was  war- 
ranted in  deciding  that  the  giving  of  the 
note,  as  regards  Mrs.  Fink,  was  solely  to  aid 
Mr.'  Fink  to  sell  his  stock  and  that  she  signed 
as  surety  merely. 

It  is  Insisted  that  appellant  changed  her 
position  on  the  faith  of  respondent's  part 
in  the  transaction,  and  that  the  latter  having 
declared  in  the  paper  that  she  intended  to 
charge  her  separate  property  she  should  be 
held  liable.  It  must  be  borne  in  mind  that 
this  Is  an  action  at  law, — purely  so, — although 
tried  by  the  court  Respondent  could  not 
be  charged  in  that  form  of  action,  as  this 
court  has  repeatedly  held,  unless  her  act  In 
becoming  a  party  to  the  note  was  necessary 
or  convenient  to  the  use  and  enjoyment  of 
her  separate  property,  or  to  the  carrying 
on  of  her  separate  business  or  related  to 
her  personal  services.  Mere  intention  to 
charge  her  separate  estate,  or  the  existence 
of  equitable  grounds  tor  charging  It,  are 
not  sufficient  at  law.  They  are  good  only 
In  equity.  The  Emerson-Talcott  Company  v. 
Knapp,  90  Wis.  34,  62  N.  W.  945:  Mueller 
V.  WIese,  95  Wis.  881,  70  N.  W.  485;  Hol- 
llster  V.  Bell,  107  Wis.  108.  83  N.  W.  297; 
Stack  V.  Padden,  111  Wis.  42,  86  N.  W.  508 ; 
Rltter  V.  Bruss,  116  Wis.  58,  92  N.  W.  3C.1 ; 
Lolzeaux  v.  Fremder,  123  Wis.  193,  101 
N.  W.  428;  Breed  v.  Breed,  125  Wis.  ICO, 
103  N.  W.  271. 

In  Holllster  v.  Bell,  supra,  it  was  said: 
"A  married  woman's  note,  given  solely  for 
the  purpose  of  securing  or  paying  the  debt 
of  a  tliird  person,  is  void  at  law  and  not 
enforctble  in  equity  against  her  separate 
property  In  the  absence  of  some  equitable 
considerations  rendering  such  enforcemenT, 
under  the  circumstances.  Just"  It  was  fur- 
ther said  that  a  plain  action  at  law  uiwn  a 
married  woman's  note  cannot  be  turned  into 
an  equitable  action  and  such  relief  given  as 
Is  grantnbie  only  In  equity.  Again  It  was 
said  In  Rltter  v.  Bruss,  supra: 

"When  it  appeared  by  the  evidence  that 
the  defendant"  sought  to  be  charged  "was 
a  married  woman,  and  that  the  debt  repre- 
sented by  the  note  was  the  husband's,  there 
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could  be  no  recovery  against  her  in  an  action 
at  law,  nnleGs  it  was  aliown  tliat  tlie  transac- 
tion was  necessary  and  convenient  for  tbe 
use  and  enjoyment  of  her  separate  estate, 
or  the  carrying  on  of  her  separate  business, 
or  in  relation  to  her  personal  services." 

And  farther,  quothig  from  Stack  v.  Padden, 
supra: 

"It  la  not  soffldent  that  a  married  woman 
shall  merely  make  a  contract  intending  to 
charge  her  separate  property.  It  must  con- 
cern her  separate  property  or  business  or 
liersonal  services." 

So  it  will  be  seen  that  the  conditions 
■equisite  to  a  recovery  at  law  against  a  mar- 
ried woman  are  all  clearly  negatived  in  the 
findings.  As  we  view  the  record  such  find- 
ings cannot  be  disturbed.  The  chattel  mort- 
gage released,  as  before  indicated,  was  on 
the  property  of  Mr.  Fink.  Tbe  debt  repre- 
sented by  tbe  note  exchanged  for  tbe  new 
note  was  solely  his  debt  The  evidence  War^ 
ranted  tbe  court  in  concluding  that  the  re- 
lease was  secured  solely  to  facilitate  his 
efforts  to  close  out  bis  stock.  If  there  are 
equitable  considerations  for  charging  tbe 
property  of  respondent,  and  that  she  so  in- 
tended, they  are,  as  has  been  seen,  not  avail- 
able in  this  action.  The  fact  that  the  note 
contains  a  declaration  of  such  intention  is 
of  Itself  a  pretty  strong  indication  that  it 
was  not  thought  when  the  paper  was  pre- 
pared that  respondent's  part  in  the  transac- 
tion would  render  her  liable  at  law. 

The  judgment  is  affirmed. 


ROEDLEB  V.  CHICAGO,  M.  ft  ST.  P.  BY. 
CO. 

(Supreme  Court  of  Wisconsin.    Oct  9,  1906.) 

1.  APPIAI/— VKBniOT— COHCLUSIVENKSS. 

Where  it  is  contended  that  a  special  finding 
is  against  the  preponderance  of  the  evidence, 
tbe  question  on  appeal  is  whether  there  is  evi- 
dence to  sustain  the  finding,  when  considered  in 
the  moat  favorable  light  for  the  successful 
party. 

[Ed.   Note.— For  cases  in  point,   see   vol.  8, 
Cent  Dig.  Appeal  and  Error,  g{  3955-3969.] 

2.  RAILBOADS— INJUBIBS  AT  CBOSSINQ— FaIL- 
UBE  TO  OlVK  SlQNALS— QXTESTION  rOB  JUBT. 

In  an  action  against  a  railway  comi>any  for 
injury  to  a  pedestrian  struck  by  a  train  at  a 
crossing,  evidence  examined,  and  held  to  au- 
thorize the  submission  to  the  jury  of  the  ques- 
tion wliether  the  company  gave  the  signals  re- 
quired by  Bev.  St  1^  Sf  1809,  4^ 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  BaUroads,  i  116l!] 

8.  TBIAIr-lNfiTSaOTIONS— iRBTBUOnORS     A^- 
BKADY  OlVBH. 

Where_,  in  an  action  axainst  a  railway  com- 
I>any  for  injury  to  a  pedestrian  struck  by  a 
train  at  a  crossing,  the  plaintiff's  evidence  show- 
ed a  failure  to  give  the  statutory  signals,  and 
defendant's  testimony  showed  the  giving  of  the 
signals,  and  the  court  charged  that  the  jury 
were  the  judges  of  the  credibility  of  the  wit- 
nesses, and  that  positive  testimony  of  one  cred- 
ible witness  was  entitled  to  more  weight  than 
the  testimony  of  several  witnesses  equEiliy  cred- 
ible who  testify  negatively,  the  refusal  to  diarge 


that  the  testimony  of  plaintiff  was  negative, 
and  not  entitled  to  the  same  weight  as  the 
testimony  of  defendant  was  not  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {{  651-659!] 

4.  Sams— l88tTE»— SuBMiBsiOH  to  Jxtbt. 

Where  the  facts  in  a  case,  though  nndis* 
puted,  are  ambiguous,  and  of  sudi  a  nature  tliat 
reasonable  men  may  disagree  as  to  the  con- 
clusion to  be  drawn  from  them,  the  case  is 
for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  $  336.] 

5.  Bailboadb  — Injubt  at  Cbossiho  —  Cok- 

TBIBUTOBT      NeOLIGENCB  —  QUESTION      FOB 
JUBT. 

Whether  a  pedestrian,  struck  by  a  train  at 
a  crossing,  was  guilty  of  contributor];  negligence 
in  failing  to  see  the  train's  headlight  before 
passing  onto  the  track  at  night  held,  on  the 
facts,  for  the  jury. 

[Ed.  Note. — For  cases  In  point  see  voL  41, 
Cent  Dig.  Railroads,  {f  116&-1176.] 

6.  Appeai/— Exceptions— Waivbb. 

An  exception  imder  which  no  grounds  are 
stated,  no  propositions  argued,  and  no  principles 
of  law  discnaaed  will  not  be  considered  on  ap- 
peal. 

[Ed.  Note.— For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  4256-4261.] 

7.  NEaLiGENCE — Obdinabt  Cabe. 

An  instruction  defining  ordinary  care  as  the 
care  a  person  of  ordinary  prudence  ordinarily 
"would'  exercise  under  similar  circumstances 
is  not  erroneous  for  the  use  of  the  word 
"would." 

[Ed.  Note.— For  cases  In  point  sae  vol.  87, 
Cent  Dig.  Negligence,  i{  6,  872.] 

8.  Sauk— Pboxiv ATS  Cause. 

An  instruction  defining  proximate  cause  as 
"the  efficient  cause  which  produces  the  injury" 
complained  of  "as  a  natural  and  probable  re- 
sult etc.,  is  not  erroneous  tor  omitting  after 
the  words  "efficient  cause"  the.  words  "that 
which  acts  first" 

[Ed.  Note.— For  cases  in  point  see  vol.  87, 
Cent  Dig.  Negligence,  H  69-&,  878-381.J 

Appeal  from  Clrcnit  Court,  Fond  da  Lac 
County ;  Chester  A.  Fowler,  Judge. 

Action  by  Nellie  Roedler  against  tbe  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
on  the  evening  of  January  31,  1903,  by  being 
struck  by  the  defendant's  train  while  on  the 
sidewalk  on  the  north  side  of  Western  avenue 
and  while  crossing  or  about  to  cross  tbe  de- 
fendant's railway  track.  The  complaint  is  In 
the  usual  form  in  such  cases,  alleging  the 
giving  of  the  requisite  notice  January  29, 
1904.  Tbe  defendant  answered  by  way  of 
admissions  and  denials.  At  the  close  of  the 
trial  the  jury  returned  a  special  verdict  to 
tbe  effect  (1)  that  the  plaintiff,  at  the  time 
and  place  alleged,  was  injured  by  being 
struck  by  defendant's  train  while  on  the  side- 
walk on  tbe  north  side  of  Western  avenue 
and  while  crossing  or  about  to  cross  the  rail- 
way track ;  (2)  that  the  bell  on  the  locomo- 
tive was  not  rung  before  and  while  the  loco- 
motive was  passing  over  the  crossing;  (3) 
that  the  wtUstie  on  the  locomotive  was  not 
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blown  at  or  near  tiie  Bowen  factory;  (4)  that 
the  defendant's  servants  (under  the  existing 
dicnmstances)  did  not  use  ordinary  care  to- 
wards the  public  in  handling  and  running 
the  rain  while  it  was  approaching  and  pass- 
ing over  the  crossing  at  the  time  and  place 
In  question;  (5)  that  such  want  of  ordinary 
care  on  the  part  of  the  defendant  was  the 
proximate  cause  of  plaintlETs  injury;  (6) 
that  no  want  of  ordinary  care  on  the  part  of 
the  plaintiff  contributed  to  produce  her  In- 
jury; (7)  that  $927  will  compensate  the 
plaintiff  for  the  injuries  which  she  received. 
From  the  judgment  thereon  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
amount  stated  and  costs  the  defendant  brings 
this  appeal.  The  defendant's  counsel  states 
as  undisputed  facts  in  the  case  that  at  the 
time  of  respondent's  injury  Western  avenue 
In  the  city  of  Fond  du  Lac  ran  in  an  easterly 
and  westerly  direction,  and  appellant's  track 
crossed  the  same  at  grade  in  a  northerly  and 
southerly  direction.  About  86%  feet  west  of 
appellant's  track  was  a  bridge  about  60  feet 
long,  which  carried  Western  avenue  over 
Fond  dn  Lac  river.  At  the  east  end  of  the 
bridge  and  on  the  north  side  of  Western 
avenue  there  was  a  sidewalk  nmnlng  in  a 
northeasterly  direction,  it  then  turned  and 
ran  In  an  easterly  direction  36%  feet  to  the 
west  rail  of  appellant's  track.  About  400 
feet  south  of  the  crossing  there  was  a  fac- 
tory buUdlng  called  the  "Bowen  Factory," 
and  about  85  feet  west  of  the  track  and  south 
of  the  crossing  were  some  willow  trees. 
There  were  no  other  obstructtons  to  the  view 
south  of  the  crossing,  exceitt  some  telephone 
poles  standing  far  apart  The  respondent  at 
the  time  of  her  Injury  was  60  years  of  age 
and  had  lived  on  Western  avenue,  about 
two  blocks  from  appellant's  track,  for  about 
20  years. 

Phelps  &  Watson  and  H.  H.  Field  (C.  H. 
Van  Alstlne,  of  counsel),  for  appellant  RelJ- 
ly,  Pellenz  &  RelUy  (Maurice  McKenna,  of 
counsel),  for  respondent 

CASSODAX,  0.  J.  (after  stating  the  facts). 
The  complaint  alleges  that  the  defendant  neg- 
ligently and  carelessly  omitted,  while  Its 
train  of  cars  was  approaching  and  crossing 
Western  avenue  at  a  high  and  dangerous  rate 
of  speed,  to  ring  the  bell  and  blow  the  whis- 
tle as  required  by  the  statutes.  Sections 
1809,  4392,  Rev.  St  1898.  The  court  charged 
the  jury  to  the  effect  that  the  burden  was  on 
the  plaintiff  to  establish  such  want  of  ordin- 
ary care  by  a  preponderance  of  the  evidence ; 
and  then  charged  them  that  there  was  no 
evidence  In  the  case  from  which  It  could  be 
Inferred  that  the  train  was  being  run  over 
the  crossing  faster  than  six  miles  an  hour. 
We  mtist  assume,  for  the  purposes  of  this 
appeal,  that  there  was  no  excessive  speed  of 
the  train.  As  Indicated  In  the  foregoing 
statement,  the  Jury  found  that  the  bell  was 


not  so  rung  nor  the  whistle  so  blown.  Coun- 
sel contend  that  such  findings  are  against  the 
clear  preponderance  of  the  evidence.  That 
seems  to  be  so,  but  the  question  here  present- 
ed Is  whether  there  is  evidence  sufflcient  to 
sustain  such  findings  when  considered  in  the 
most  favorable  light  for  the  plaintiff  It  will 
legitimately  bear.  Adams  v.  0.  &  N.  W.  R. 
Co.,  89  Wis.  615,  619,  62  N.  W.  525.  and 
cases  there  cited;  Bading  v.  M.  E.  B.  &  L. 
Co.,  105  Wis.  480,  81  N.  W.  861;  Itenne  v. 
U.  S.  L.  Co.,  107  Wis.  820,  83  N.  W.  473.  and 
cases  there  cited;  Suckow  v.  State,  122  Wis. 
156,  160,  99  N.  W.  440.  The  plaintiff  tesU- 
fled  to  the  effect  that  on  the  evening  in  ques- 
tion she  knew  the  defendant's  railway  track 
was  near  the  bridge  on  Western  avenue; 
that  when  she  reached  the  middle  of  the 
bridge  she  listened  for  the  train,  but  heard 
nothing ;  that  after  reaching  the  east  end 
of  the  bridge  and  then  going  north  on  the 
sidewalk  to  the  point  where  the  sidewalk 
turned  to  the  east,  and  which  point  Is  de- 
scribed by  other  witnesses  as  being  36%  feet 
from  the  track,  and  after  walking  east  a 
little  ways  on  that  sidewalk,  just  how  far  she 
could  not  say,  she  listened  a  second  time  for 
the  train  but  "heard  no  whistle  blown  nor 
any  bell  ringing" ;  and  that  her  hearing  was 
as  good  as  other  people.  At  the  time  the 
train  passed  northerly  over  Western  avenue, 
the  plaintiff's  witness,  Wegner,  was  on  that 
avenue  and  about  100  or  125  feet  east  of  the 
train  traveling  toward  the  train,  and  he  tes- 
tified to  the  effect  that  be  saw  the  train  com- 
ing ;  that  it  passed  over  the  avenue  while  he 
was  going  west  on  the  avenue;  that  h'e  first 
saw  the  headlight,  then  the  train';  that  the 
headlight  was  very  dim,  and  the  night  very 
dark ;  that  the  bell  was  not  rung  at  any  time 
from  the  time  he  saw  the  headlight  till  it 
passed,  nor  while  walking  toward  the  track, 
and  no  whistle  was  blown ;  and  that  as  he 
was  crossing  the  track  he  heard  the  plaintiff 
moan  on  the  west  side  of  the  railroad  track. 
It  is  claimed  on  the  part  of  the  defendant 
that  such  testimony  of  the  plaintiff  In  re- 
spect to  ringing  the  bell  and  blowing  the 
whistle  was  negative,  and  not  entitled  to  the 
same  weight  as  the  testimony  of  the  defend- 
ant's witnesses  on  the  subject,  and  requested 
the  court  to  charge  the  Jury  accordingly. 
After  charging  the  Jury  that  they  were  "the 
sole  judges  as  to  the  credibility  of  witness- 
es," the  court  charged  the  jury,  that :  "The 
positive  testimony  of  one  credible  witness 
to  a  fact  is  entitled  to  more  weight  than  the 
testimony  of  several  witnesses  equally  credi- 
ble who  testify  negatively  or  to  collateral 
circumstances  merely  persuasive  In  their 
character  from  which  a  negative  may  be  in- 
ferred." The  law  on  the  subject  has  fre- 
quently been  discussed  by  this  court  and 
need  not  be  here  reiterated.  Joannes  v.  MU- 
lerd,  90  Wis.  68,  70.  71.  62  N.  W.  916;  Stein- 
hofel  V.  C,  M.  &  St  P.  Ry.  Co.,  92  Wis.  123, 
129,  66  N.  W.  852 ;    Alft  v.  Clhitonvllle,  126 
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Wis.  334,  338,  839,  106  N.  W.  561,  and  cases 
there  cited.  As  said  in  the  opinion  and  held 
by  the  court  In  one  of  these  cases :  "Whether 
the  testimony  of  witnesses  whose  atten- 
tion was  called  to  the  noise  of  the  train  and 
who  were  listening  to  it,  that  they  did  not 
hear  a  signal.  Is  merely  negatlye  testimony 
or  a  mere  scintilla  of  evidence,  may  be  doubt- 
ed." 92  Wis.  123,  129,  65  N.  W.  852,  853.  We 
cannot  say  that  there  was  error  In  submit- 
ting such  questions  to  the  Jury,  nor  in  re- 
fusing further. instruction  upon  the  subject 
2.  Error  Is  assigned  because  the  court  re- 
fused to  direct  a  verdict  In  favor  of  the  de- 
fendant on  the  ground  of  the  plaintlfTs  con- 
tributory negligence.  This  is  based  upon 
the  fact,  which  seems  to  be  undisputed,  that 
the  headlight  was  burning.  Since  this  Is 
so.  It  is  claimed  that  there  was  a  want  of 
ordinary  care  on  the  part  of  the  plalntlfF  in 
falling  to  see  the  headlight  before  passing 
onto  or  near  the  track.  This  is  the  vital 
question  in  the  case  and  is  not  free  from 
difficulty.  In  deciding  it  the  situation  and 
circiunstances  should  be  appreciated  and  the 
viewpoint  of  the  several  witnesses  consider- 
ed. The  injury  occurred  soon  after  8  o'clock 
In  the  evening  at  a  time  when  it  was  very- 
dark  and  no  street  lights  In  the  vicinity  ex- 
cept an  arc  light  286  feet  east  of  the  track. 
At  the  place  In  question  the  defendant's  track 
ran  In  a  northeasterly  and  southwesterly  di- 
rection and  crossed  Western  avenue  which 
ran  in  an  east  and  west  direction.  The  width 
of  that  avenue  between  the  sidewalks  was  50 
feet  About  86%  feet  west  of  the  defendant's 
west  rail  was  the  east  end  of  a  bridge  about 
60  feet  long  which  carried  Western  avenue 
over  the  Fond  du  Lac  river.  At  the  east 
end  of  that  bridge  and  on  the  north  side  of 
that  avenue  there  was  a  sidewalk  running  in 
a  northeasterly  direction  and  parallel  with 
the  railway  track  for  a  distance  of  18  feet 
It  then  turned  and  ran  directly  east  to  the 
railway  track,  a  distance  of  36^^  feet  That 
sidewalk  was  about  5  feet  wide  and  the  curb 
between  that  sidewalk  and  the  street  was 
about  10  feet  wide.  In  that  curb  were  three 
posts,  one  14  inches  In  diameter  near  that 
sidewalk  and  29  feet  west  of  the  west  rail, 
another  (the  sign-post)  14  feet  west  of  that 
rail  and  about  the  middle  of  that  curb,  and 
another  on  the  curb  line  14%  feet  west  of 
that  rail.  There  was  another  post  inside  the 
curb  on  the  south  side  of  that  avenue,  and 
89  feet  west  of  the  rail.  About  60  feet  south 
of  the  north  sidewalk  over  the  bridge  and 
about  35  feet  west  of  the  track  were  some 
willow  trees.  Four  of  the  witnesses  who 
were  either  on  the  bridge  or  west  of  It  testi- 
fied that  they  saw  the  headlight  or  the  lighted 
train  when  It  was  at  or  near  the  Bowen  fac- 
tory. Another  witness  was  on  the  sidewalk 
on  the  south  side  of  that  avenue  and  on  a  line 
with  Oak  street  and  testified  that  he  first 
saw  the  train  coming  around  Bowen's  Plant 
when  be  was  west  of  the  bridge  walking  east 
on  the  south  sidewalk  of  the  avenue,  and  that 


when  the  train  passed  over  the  avenue  be  was 
8  or  10  feet  from  the  track.  Another  witness 
who  saw  the  headlight  was  on  tiie  fence  on 
the  east  side  of  the  track,  and  he  got  down 
and  boarded  the  baggage  car  as  it  passed 
over  that  avenue.  The  plaintiff's  witness 
(Wegner)  was  east  of  the  track  and  going  to- 
ward it  and  saw  the  headlight  very  dim, 
and  then  the  train,  ahead  of  him;  that  it 
was  very  dark,  and  he  could  not  tell  how 
near  he  was  to  the  train  when  it  passed,  but 
thought  it  was  about  100  or  126  feet  from 
him.  The  situation  indicates  that  the  train 
was  coming  partially  toward  him.  It  will  be 
observed  that  the  viewpoint  of  none  of  the 
witnesses  was  the  same  or  similar  to  that  of 
the  plaintiff.  She  testified  to  the  effect  that 
she  knew  the  track  of  the  defendant  across 
that  avenue  was  there  near  the  bridge ; 
that  when  she  came  onto  the  bridge  from  the 
west  feeling  of  the  railing,  she  knew 
there  was  a  railroad  there,  and  when  she 
was  about  the  middle  of  the  bridge  on  the 
north  sidewalk,  as  she  thought  she  looked 
and  listened  and  heard  nothing,  looked  south 
and  neither  heard  anything,  nor  saw  any- 
thing. In  passing  over  the  bridge  her  back 
was  partially  toward  the  coming  train,  if 
it  was  then  in  sight  When  she  reached  the 
east  end  of  the  bridge  she  turned  and  follow- 
ed the  sidewalk  In  a  northeasterly  direc- 
tion and  parallel  with  the  railway  track  for 
a  distance  of  18  feet  and  while  passing  over 
that  part  of  the  sidewalk  her  back  was  di- 
rectly toward  the  coming  train.  She  then 
turned  and  followed  the  sidewalk  which 
from  that  point  to  the  track  was  S&A  feet 
in  length;  and  while  passing  over  the  same 
her  back  was  partly  toward  the  coming  train 
and  while  walking  thereon  she  looked  and 
listened  a  second  time;  that  she  could  not 
say  about  how  far  she  was  from  the  railway 
track  when  she  looked  a  second  time,  be- 
cause It  was  so  dark  and  there  was  no  light 
burning;  that  when  she  so  looked  a  second 
time  she  looked  to  the  south  and  listened  but 
heard  nothing,  and  saw  no  headlight;  that 
she  walked  real  slow  because  It  was  so  dark; 
that  she  could  see  and  hear  as  well  as  other 
people;  that  when  she  looked  and  listened 
a  second  time,  she  may  have  stopped  just 
a  moment  to  look  over  but  as  to  that  she 
could  not  say  exactly;  that  she  knew  there 
was  a  track  around  that  way,  but  It  was  so 
dark  she  could  not  see  anything,  could  not 
say  how  far  away  from  the  track  she  was 
when  she  looked  ibe  second  time,  but  that  It 
was  not  very  long  until  she  was  struck. 

It  appears  from  the  diagram  in  evidence 
that  the  willow  trees  mentioned  could  not 
have  obstructed  the  plaintiff's  vision  in  the 
direction  of  the  train,  unless  it  was  while 
she  was  on  the  bridge  or  the  18-foot  strip  of 
sidewalk  mentioned,  and  there  Is  no  claim 
that  she  looked  a  second  time  until  after  she 
had  passed  onto  the  strip  of  sidewalk  36% 
feet  long,  mentioned,  and  while  on  that  part 
of  the  sidewalk  neither  the  willow  trees,  nor 
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the  post  south  of  the  avenne,  mentioned,  could 
have  prevented  her  from  seeing  the  head- 
light, onless  while  it  was  200  or  300  feet 
southwesterly  from  the  avenue.  If  there 
was  anything  to  obstruct  ber  vision  fron^  see- 
ing the  headlight  at  any  time  while  she  was 
on  that  strip  of  sidewalk,  it  must  have  been 
one  or  more  of  the  three  posts,  on  the  curb 
and  near  that  sidewalk,  one  of  which  was  29 
feet  from  the  track  and  tbe  other  two  14  feet 
and  14%  feet  respectively.  As  indicated, 
while  on  that  part  of  the  sidewalk  her  back 
was  partly  toward  the  train  coming  from  the 
southwest 

There  is  no  evidence  that  tbe  plaintiff  knew 
the  exact  direction  from  which  the  train 
would  approach  the  avenue.  She  repeatedly 
testified  that  when  she  looked  she  looked  to 
the  south.  If  she  looked  directly  to  tbe 
south,  then  she  looked  across  the  track  and 
down  Oak  street,  east  of  the  railway  track. 
Neither  the  engineer  nor  the  fireman  on  the 
train  saw  the  plaintiff  when  sbe  was  struck 
nor  before,  notwithstanding  they  could  see 
the  track  ahead  of  the  train  by  reason  of  the 
headlight.  None  of  the  witnesses  saw  the 
plaintiff  when  she  was  struck  nor  before, 
unless  It  was  two  of  the  witnesses  who  testi- 
fied that  between  the  place  where  they  were 
on  tbe  bridge  and  the  railway  track  they  ob- 
served a  dark  object  on  the  sidewalk,  but 
could  not  say  whether  It  was  moving  or 
standing.  The  question  recurs  whether  upon 
the  evidence,  thus  outlined,  error  was  com- 
mitted by  refusing  to  direct  a  verdict  In 
favor  of  the  defendant,  by  reason  of  the  fail- 
ure of  the  plaintiff  to  observe  the  head- 
light Of  course,  it  is  well  settled  that  except 
when  contributory  negligence  is  disclosed  by 
the  testimony  on  the  part  of  the  plaintiff,  it 
Is  purely  a  matter  of  defense,  and  the  burden 
of  proving  it  is  upon  the  defendant  Hoye 
V.  C.  N.  N.  W.  Ry.  Co.,  67  Wis.  1,  15,  29  N. 
W.  646,  and  cases  there  cited;  Thoresen  v. 
La  Crosse  City  R.  Co.,  94  Wis.  129.  133,  08 
N.  W.  548;  Owen  v.  Portage  Tel.  Co.,  126 
Wis.  412,  416,  106  N.  W.  924.  Here  it  is 
claimed  that  contributory  negligence  was  dis- 
closed by  the  evidence  on  the  part  of  the 
plaintiff.  What  constitutes  negligence  is,  gen- 
erally, a  question  of  fact  for  the  Jury.  This 
Is  especially  so  when  the  standard  of  duty 
Is  a  shifting  one.  As  this  court  has.  In 
effect,  frequently  declared  when  the  facts  and 
circumstances  in  a  given  case,  though  undis- 
puted, are  ambiguous  and  of  such  a  nature 
that  reasonable  men,  unaffected  by  bias  or 
prejudice,  may  disagree  as  to  the  inference 
or  concliislon  to  be  drawn  from  them,  then 
the  case  Bhopld  be  submitted  to  the  Jury. 
Tlborsky  v.  C,  M.  &  St  P.  R.  Co.,  124  Wis. 
24S,  246,  247,  102  N.  W.  549,  and  cases  there 
dted.  With  some  hesitancy  we  have  reached 
the  conclusion  that  this  is  such  a  case.  The 
result  Is  that  we  cannot  hold  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence. 

3.  Brror  Is  assigned  because  tbe  court  re- 


fused to  set  aside  the  verdict,  and  grant  a  new 
trial.  Under  this  head  22  exceptions  are 
stated  In  addition  to  those  Involved  In  th« 
questions  already  considered;  and  they  con- 
sist merely  in  referring  to  the  pages  of  the 
record  where  such  exceptions  may  be  found. 
No  grounds  are  stated,  no  propositions  ar- 
gued, and  no  principles  of  law  discussed. 
Obviously,  such  enumeration  of  exceptions  Is 
not  what  Is  contemplated  by  the  rules  of  this 
court  as  to  what  a  brief  should  contain. 
Mere  ecceptlons,  not  deemed  worthy  of  spe- 
cific consideration  by  counsel,  cannot  be  ex- 
pected to  receive  consideration  from  this 
court 

4.  On  the  oral  argument  our  attention  was 
called  to  certain  portions  of  the  charge 
wherein  the  Jury  were  told  that:  "By  the 
term  ordinary  care  as  used  in  the  fourth 
question  Is  meant  such  care  as  a  person  of 
ordinary  care  and  prudence  ordinarily  would 
have  exercised  under  circumstances  the  same 
as  or  similar  to  those  disclosed  by  the  testi- 
mony in  this  case."  And  again:  "If  you 
believe  from  the  evidence  that  the  trainmen 
in  the  nmnlng  of  the  train  at  the  crossing 
used  such  care  to  protect  the  public  as  per- 
sons of  ordinary  intelligence  and  prudence 
ordinarily  would  have  used  under  the  same 
or  similar  circumstances,  your  answer  to 
this  question  should  be  'Yes.'  •'The  criticism 
Is  to  the  use  of  the  word  "would."  Such  use 
seems  to  have  been  expressly  sanctioned  by 
this  court  Hanlon  v.  M.  E.  R.  &  L.  Co., 
118  Wis.  210,  223,  95  N.  W.  100. 

5.  So  we  perceive  no  error  In  charging  the 
Jury,  that:  "By  the  term  proximate  cause 
as  used  In  this  question  is  meant  the  efficient 
cause,  which  produces  the  Injury  as  a  natural 
and  probable  result"  etc.  The  criticism  Is 
that  after  the  words  "efficient  cause"  there 
should  have  been  added  "that  which  acts 
first."  There  seems  to  be  no  good  reason  for 
the  criticism. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


CONIJN  V.  SOWARDS. 
(Supreme  Court  of  Wisconsin.     Oct  9,  1906.) 

Wills— Construction— Natubk    of    Kstatk 

Dbvised. 

Testator  executed  a  will,  directing  that,  aft- 
er the  payment  of  certain  legacies,  he  devised 
to  his  wife  all  the  rest  of  his  estate,  to  have 
and  to  hold  unto  her  forever,  and  declared  that 
it  was  bis  wish  that  she  should  so  arrange  her 
affairs  that,  whatever  property  was  left  at  her 
death,  the  same  should  be  divided  between  his 
daughters.  The  wife,  under  Rev.  St  1898,  IS 
2206.  2278,  dispensing  with  the  necessity  of 
words  of  inheritance  in  a  will  in  order  to  convey 
an  absolute  title  in  fee,  took  the  estate  to  bold 
forever,  subject  to  the  payment  of  debts,  lega- 
cies, and  expenses,  and  not  in  trust  to  pay  such 
charges  with  remainder  over. 

[Ed.  Note.— For  cases  in  point  see  vol.  49, 
Cent  Big.  Wills.  S{  1327-1331.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;   Chester  A.  Fowler,  Judge. 
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Action  by  Evelyn  A.  Conlln  against  Eliza- 
beth li.  Sowards,  as  ezecatrlx  of  tbe  will 
of  Daniel  Sowarda,  deceased,  for  a  Judicial 
construction  of  tbe  testator's  will.  From  a 
Judgment  requiring  the  testatrix  to  account, 
she  appeals.    Reversed. 

It  appears  from  tbe  record,  and  is  undis- 
puted, that  Daniel  Sowarda  died  December  3, 
1902,  leaving  a  last  will  and  testament  exe- 
cuted April  12,  1901,  and  the  same  was  ad- 
mitted to  probate  by  the  county  court  in  Feb- 
ruary, 1903,  and  an  executrix  appointed.  The 
executrix  having  failed  to  file  any  account  of 
her  administration,  and  a  dispute  having 
arisen  over  the  rights  of  the  respective  par- 
ties under  tbe  will,  the  plalntlft,  as  one  of 
the  heirs  at  law  and  devisees  and  legatees 
under  the  will,  filed  a  petition  in  the  county 
court  February  24,  1905,  calling  upon  the 
executrix  to  show  cause.  If  any,  why  she 
should  not  file  her  account,  and  why  the  will, 
and  particularly  the  fifth  paragraph  thereof, 
should  not  be  construed  by  the  county  court ; 
that  a  hearing  was  thereupon  had,  and  on 
September  9,  1905,  the  county  court  found 
and  adjudged  that  the  said  Elizabeth  L. 
Sowards  took  an  absolute  estate  in  the  prop- 
erty mentioned  in  the  fifth  paragraph  of  tbe 
will  free  and  clear  of  any  right  or  claim  or 
Interest  therein  in  remainder  or  otherwise 
In  favor  of  her  daugbter  Evelyn  A.  Conlln, 
and  the  executrix  was  not  required  to  file 
and  settle  her  account  of  administration; 
and  that  said  daughter  duly  appealed  from 
that  Judgment  to  tbe  circuit  court  At  the 
close  of  the  hearing  and  trial  In  the  circuit 
court,  that  Judgment  of  the  county  court  was 
wholly  reversed,  and  upon  the  facts  which 
are  undisputed  the  circuit  court  found  as 
conclusions  of  law,  in  effect,  that  the  widow 
and  executrix  holds  the  property  devised  and 
bequeathed  to  her  by  the  fifth  paragraph  of 
the  will  in  trust  to  pay  the  legacies  therein 
mentioned  and  the  costs  and  expenses  of 
burial  and  the  administration  of  the  estate, 
and  to  have  the  full  use,  benefit,  and  en- 
joyment-of  the  net  rents,  profits,  and  Income 
of  the  residue  for  life,  with  remainder  over, 
to  her  two  daughters,  Evelyn  A.  and  Florence 
E.,  and  that  such  executrix  was  by  the  will 
vested  with  a  special  power  In  trust  and 
charged  with  the  duty  of  malcing  a  division 
of  said  remainder  at  her  death,  by  testament 
or  otherwise,  between  her  said  daughters  In 
proportion  as  nearly  equal  as  i>088lble,  and 
that  she  was  required  to  account  to  the 
county  court  of  her  administration  of  said 
estate,  and  Judgment  was  therein  ordered 
accordingly  with  costs.  From  the  Judgment 
so  entered  the  executrix  brings  this  appeal. 

George  W.  Stephens  (F.  W.  Hall,  of  coun- 
sel), for  appellant  B.  E.  Brossard,  for  re- 
spondent 

OASSODAT,  O.  J.  (after  stating  the  facts). 
The  testator  was  81  years  of  age  at  tbe 
time  of  executing  his  last  will,  and  was  in 


poor  health  and  had  been  for  several  years. 
He  had  by  his  first  wife  two  children,  Marion 
F.  and  Ransom  J.,  both  of  whom  are  men- 
tioned in  tuat  will.  He  married  the  defend- 
ant Elizabeth  L.,  in  1863,  when  be  was  43 
years  of  age,  and  she  was  only  20  years  of 
age.  By  her  he  bad  two  children,  EVelyn  A^ 
bom  In  1866,  and  Florence  E.,  bom  in  1876, 
and  tb^  are  both  provided  for  in  the  wllL 
At  tbe  time  that  will  was  executed,  Evelyn 
A.  resided  with  her  husband  a  mile  or  two 
from  her  father's  residence  and  was  In  the 
habit  of  visiting  him  frequently.  Florence  E. 
resided  with  her  husband  In  a  remote  part 
of  tbe  state.  At  the  time  of  making  that 
wUl  Elizabeth  was  68  years  of  age  and  in 
good  health.  The  best  of  feeling  prevailed 
among  the  several  members  of  the  testator's 
family.  The  testator  had  made  two  wills 
prior  to  tbe  one  in  question.  In  most  respects 
th^  were  quite  similar.  Tbe  first  was  made 
December  2,  1893.  Tbe  second  was  made 
January  12,  1897,  and  tbe  will  in  question 
was  made  April  12,  1901.  By  each  of  the 
three  wills  Marion  F.  was  to  have  $2,200 
two  years  after  the  testator's  death.  In  each 
of  the  three  wills  it  was  provided  that  Ran- 
som J.  should  have  nothing,  for  the  reason 
therein  stated  that  the  testator  bad  already 
advanced  to  him  his  full  share  of  the  estate. 
By  his  first  will  be  gave  to  Evelyn  A.  $2,100 
payable  two  years  after  his  death;  but  by  the 
second  and  ttilrd  will  he  gave  to  ber  a  note 
for  $3,000,  executed  by  her  and  her  husband 
and  secured  by  a  mortgage  on  ber  husband's 
land,  executed  by  both  of  them,  and  such 
bequest  Included  the  accrued  interest  there- 
on. By  bis  first  will  be  gave  to  Florence  E. 
$2,200  payable  two  years  after  his  death. 
In  the  second  will  the  same  amount  Is  given 
to  her,  but  it  is  made  payable  10  years  after 
his  death;  and  In  his  last  will  the  amount 
is  reduced  to  $2,000,  payable  at  such  time 
as  would  best  suit  tbe  convenience  of  his 
wife.  In  his  first  will,  after  the  payment  of 
bis  debts  and  legacies,  he  gave,  devised,  and 
bequeathed  to  his  wife  "all  the  rest  residue 
and  remainder"  of  bis  estate,  "with  the  re- 
quest and  direction  that  whatever  property 
may  be  left  after  the  death  of  my  said  wife, 
it  shall  descend,  share  and  share  alike,  to 
my  children,  Marion  F.  Sowards,  Eva  Conlln 
and  Florence  Sowards."  In  bis  second  will 
he  gave  his  life  Insurance  to  his  wife  to  be 
used  in  paying  bis  debts  and  legacies;  and 
then,  after  requiring  bis  wife  to  pay  bis 
debts  and  the  legacies  mentioned,  he  devised 
to  bis  wife  his  farm,  "consisting  of  220  acres, 
the  same  to  be  used,  held  and  enjoyed  by 
my  said  wife  during  the  term  of  her  natural 
life  and  after  her  death  the  same  to  descend, 
go  to  and  belong  to  my  said  daugbter  Florence 
Sowards."  At  tbe  time  that  will  was  execut- 
ed, Florence  E.  was  less  than  21  years  of 
age  and  unmarried,  and  the  testator  was  77 
years  of  age.  It  appears  that  George  W. 
Stephens,  of  Columbus,  Wis.,  who  appeared  as 
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ettorney  for  the  estate  In  tbe  probate  of  the 
will,  drew  each  of  the  three  wills  and  wit- 
nessed each  of  tbem.  This  being  so,  the 
broad  difference  In  the  language  used  In  the 
provisions  for  the  widow  In  the  will  In  ques- 
tion, and  such  provisions  in  the  two  former 
wills,  would  seem  to  indicate  a  different 
purpose  In  the  mind  of  the  scrivener,  if  not 
In  the  mind  of  the  testator.  The  language  of 
Bucb  provision  in  the  last  will  and  here  to 
be  construed  is  as  follows:  "I  give,  devise 
and  bequeath  to  my  beloved  wife,  Elizabeth 
L.  Sowards,  my  farm  of  217  V&  acres  of  land 
situated  in  Hampden,  Columbia  county,  Wis- 
consin, wlilch  said  farm  is  subject,  however, 
to  the  payment  of  the  legacy  to  Marion  F. 
Sowards  and  the  legacy  to  Florence  E'. 
Stewart  above  mentioned.  And  I  also  give, 
devise  and  bequeath  to  my  said  wife,  Elliia- 
beth  li.  Sowards,  all  money  derived  on  my 
life  insurance  policy,  all  of  my  stock  on  the 
farm,  and  all  my  farming  utensils,  and  all 
the  rest,  residue  and  remainder  of  my  es- 
tate of  every  kind  and  nature  whatsoever 
and  wheresoever  the  same  may  be  situated. 
To  have  and  to  hold  the  same  unto  the  said 
Elizabeth  L.  Sowards  forever.  It  is  my  wish 
tliat  my  said  wife  Elizabeth  L.  Sowards  will 
80  arrange  her  affairs  that  whatever  prop- 
erty may  be  left  at  her  death  the  same  will 
be  divided  as  near  equally  as  possible  be- 
tween my  said  daughters  Evelyn  A.  Conlin 
and  Florence  B.  Stewart" 

Of  course,  we  are  not  called  upon  to  consid- 
er the  intention  of  the  scrivener,  but  only  the 
intention  of  the  testator  as  evinced  by  the 
language  employed  by  the  scrivener  in  the 
will  here  In  question.  Tbe  friendly  feeling 
which  prevailed  among  the  several  members 
of  the  testator's  family,  and  bis  deep  affec- 
tion for  all  his  children,  as  found  by  the  trial 
court,  seem  to  be  manifest  from  the  wills 
themselves,  when  considered  in  connection 
with  the  changes  which  took  place  from  time 
to  time  in  the  family.  The  bequests  to  the 
several  children  by  the  first  will  seem  to 
have  been  substantially  equal,  followed  by  a 
residuary  clause  giving  all  the  residue  of  his 
property  to  his  wife  for  life,  with  the  remain- 
der  to  three  of  his  children  therein  named, 
omitting  Ransom  J.,  to  whom,  as  therein  stat- 
ed, he  had  theretofore  given  "property  equal 
hi  amount  to  the  sum"  therein  given  to  his 
other  children  respectively.  The  only  sub- 
stantial changes  In  the  second  will  from  the 
first  were  In  respect  to  the  gifts  to  Evelyn 
A.  and  Florence  E.,  and  the  residuary  be- 
quest Such  changes  in  the  will  seem  to 
have  been  suggested  by  changes  which  had 
taken  place  In  the  situation  of  the  parties. 
Evelyn  A.  bad  been  married  for  several  years 
and  had  three  children.  At  first  she  and 
b«T  husband  lived  with  the  testator's  family 
for  a  part  of  a  year.  Then  they  went  to  Min- 
nesota for  about  a  year.  Then  they  came 
back  and  worked  the  testator's  farm  for  three 
year&,    Then  they  bought  from  the  testator 


and  moved  onto  a  farm  of  120  acres  and  gave 
back  to  him  the  note  and  mortgage  for  $3,000 
mentioned  in  the  second  and  third  wills. 
That  farm  was  only  a  mile  or  two  from  the 
testator's  home,  and  Evelyn  A.  was  in  the 
habit  of  visiting  her  father  and  mother  fre- 
quently. That  left  Florence  E.  the  only 
child  remaining  at  home  with  her  parents. 
As  indicated,  she  was,  at  the  time  that  the 
second  will  was  executed,  less  than  21  years 
of  age  and  unmarried,  and,  manifestly  to 
induce  her  to  remain  at  home  with  her  moth- 
er, the  time  of  the  payment  to  her  of  the  lega- 
cy mentioned  in  the  first  will  was  extended 
from  two  years  after  his  death  to  10  years 
after  his  death,  and  the  farm  was  devised 
to  the  "wife  during  the  term  of  her  natural 
life,"  and  then  after  her  death  to  Florence  E. 
as  sole  residuary  devisee.  During  the  four 
years  and  over  between  the  making  of  that 
second  will  and  the  making  of  this  last  will, 
Florence  E.  got  married  and  moved  with  her 
husband  to  a  remote  part  of  the  state  and 
had  one  child.  Her  husband  had  a  good 
business  and  was  In  fair  financial  circum- 
stances, and  they  were  in  a  condition  to  have 
a  good  living.  Such  marriage  and  removal 
of  Florence  E.  left  the  testator  and  his  wife 
alone  at  home.  The  testator  was  in  very  poor 
health  for  10  years  prior  to  his  death.  For 
three  or  four  years  prior  to  his  death  his  con- 
dition was  such  that  he  was  unable  to  get 
out  of  the  house  during  the  winter.  His  wife 
transacted  the  business  when  he  was  sick. 
Undoubtedly,  the  facts  mentioned  induced  the 
testator  to  execute  the  will  in  question,  April 
12,  1901.  The  only  substantial  change  be- 
tvt'een  that  will  and  the  one  made  four  years 
and  three  months  before  was  In  relation  to 
the  provisions'  for  the  wife.  The  testator 
was  then  81  years  of  age  and  manifestly  ex- 
pected soon  to  pass  away,  and  then  his  wife 
would  be  left  alone.  Unless  it  was  the  pur- 
pose of  the  testator  to  make  a  more  certain 
and  substantial  provision  for  his  wife  there- 
in than  by  his  former  will,  then  it  would  seem 
to  have  been  without  significance.  If  by  the 
provision  of  tbe  will  above  quoted  she  only 
took  the  property  therein  devised  and  be- 
queathed to  her  In  trust  to  pay  legacies  and 
expenses,  and  "to  have  the  full  use,  benefit 
and  enjoyment  of  the  net  rents,  profits  and  in- 
come of  the  residue  for  life,  with  remainder 
over,"  as  held  by  the  trial  court,  then  she  got 
nothing  thereby  which  she  would  not  have  re- 
ceived under  the  second  will,  had  the  same 
never  been  revoked.  Nevertheless,  if  the  pro- 
vision of  the  will  above  quoted  requires  such 
a  construction,  then  it  should  be  so  construed 
regardless  of  Its  futility.  Of  course,  the  im- 
portant thing  is  to  ascertain  and  give  effect 
to  the  intentions  of  the  testator  as  expressed 
In  or  implied  from  tbe  language  of  his  will. 
That  lang^uage  is  very  sweeping.  He  first  de- 
vised the  farm  to  his  wife  subject  to  the  pay- 
ment of  legacies.  He  then  gave,  devised,  and 
bequeathed  to  her  all  money  derived  from 
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Uf^  Imsarance,  all  of  his  stock,  all  of  Us 
"farming  utensils  and  all  the  rest,  residue 
and  remainder"  of  bis  "estate  of  every  kind 
and  nature  whatsoever  and  wheresoever  the 
same"  might  "be  situated — to  have  and  to 
hold  the  same  unto  the  said  Elizabeth  h. 
Sowards  forever." 

Under  our  statutes  the  absence  of  words 
of  Inheritance  is  of  no  significance.  Rev.  St. 
1808,  SI  2206,  2278;  Baker  v.  Estate  of  Mc- 
Leod,  79  Wis.  534,  646,  4S  N.  W.  667.  He  also 
nominated  her  as  executrix,  and  therein  di- 
rected that  she  should  not  "be  required  to 
give  bonds  for  the  faithful  performance  of 
said  trust  as  executrix,"  and  thereby  revok- 
ed ail  former  wills  by  him  made.  The  ques- 
tion recurs  whether  the  intention  of  the  testa- 
tor, as  thus  expressed,  was  modified  or  limit- 
ed by  the  declaration  contained  in  the  will 
to  the  effect  that  It  was  his  "wish"  that  his 
wife  would  "BO  arrange  her  affairs  that  what- 
ever property"  might  "be  left  at  her  death 
'  the  same"  would  "be  divided  as  near  equally 
as  possible  between"  his  said  daughters. 
The  "wish"  expressed  was  as  to  what  the 
wife  would  do  In  arranging  her  own  atTairs. 
Of  course,  If  the  wife  took  an  absolute  title 
to  the  property,  subject  to  the  payment  of 
debts,  legacies,  and  expenses,  and  never 
should  dispose  of  the  same  by  will  or  other- 
wise, then  whatever  would  be  left  at  her 
death  would  descend  to  the  two  daughters  in 
equal  shares.  We  are  not  aware  of  any  well- 
considered  adjudicatioa  holding  that  such 
mere  wish  of  the  testator  that  an  executor 
or  executrix  would  "arrange  her  affairs"  or 
property  In  some  prescribed  way  has  bem 
held  to  be  mandatory. 

In  Smith  V.  Bell,  6  Pet  (U.  S.)  68,  70,  76- 
77,  8  Ii.  Ed.  322,  seemingly  relied  upon  by 
the  trial  court,  the  testator,  after  the  pay- 
ment of  his  debts,  legacies,  and  expenses, 
gave  and  bequeathed  to  his  wife  all  his  per- 
sonal estate  "to  and  for  her  own  use  and  ben- 
efit and  disposal  absolutely;  the  remainder 
of  said  estate,  after  her  decease,  to  be  for  the 
use  of  the  said  Jesse  Goodwin,"  bis  son.  In 
construing  this  language  the  learned  Chief 
Justice  said:  "In  the  will  under  consideration 
but  two  persons  are  mentioned,  a  wife  and  a 
son.  The  testator  attempts,  in  express  words, 
to  make  a  provision  for  both  out  of  the  same 
property.  The  provision  for  the  wife  Is  Im- 
mediate, that  for  the  son  is  to  take  effect 
after  her  death.  •  ♦  •  It  must  be  ad- 
mitted that  words  could  not  have  been  em- 
ployed which  would  be  better  fitted  to  give  the 
whole  personal  estate  absolutely  to  the  wife, 
or  wl)ich  would  more  clearly  express  that  IQ- 
tention.  But  the  testator  proceeds :  The  re-, 
mainder  of  said  estate,  after  her  decease,  to 
be  for  the  use  of  the  said  Jesse  Goodwin'  [his 
son].  These  words  give  tne  remainder  of 
the  estate,  after  his  wife's  decease,  to  the 
son,  with  as  much  clearness  as  the  preced- 
ing words  give  the  whole  estate  to  his  wife. 
They  manifest  the  intention  of  the  testator 


to  make  a  future  provision  for  bis  son,  as 
clearly  as  the  first  part  of  the  bequest  mani- 
fests his  Intention  to  make  an  immediate  pro- 
vision for  ills  wife.  If  the  first  bequest  is 
to  take  effect  according  to  the  obvious  im- 
port of  the  words  taken  alone,  the  last  is  ex- 
punged from  the  wilL  •  •  •  We  are  no 
more  at  liberty  to  disregard  the  last  member 
of  the  sentence  than  the  first" 

In  Knox  v.  Knox,  69  Wis.  172,  175,  177, 
178,  18  N.  W.  155,  157,  48  Am.  Rep.  487,  also 
seemingly  relied  upon  by  the  trial  court, 
the  clause  of  the  will  construed  omitting 
nonessentials,  was  this:  "I  give,  devise  and 
bequeath  unto  my  wife  *  •  •  her  heirs 
and  assigns  forever  all  my  real  and  personal 
estate  •  •  •  having  full  confidence  la 
my  said  wife,  and  hereby  request  that  at 
her  death  she  will  divide  equally,  share  and 
share  alike,  in  equal  portions  as  tenants  In 
common,  between  my  sons  and  daughters 
•  •  •  all  the  proceeds  of  my  said  prop- 
erty, real  and  personal,  goods  and  chattels 
hereby  bequeathed."  The  opinion  of  the 
court  written  by  Mr.  Justice  Taylor,  is  quite 
lengthy  —  reviewing  the  authorities,  includ- 
ing Smith  V.  Bell,  supra — and,  among  other 
things,  he  said:  "The  two  Important  ques- 
tions to  be  considered  in  the  construction 
of  the  provisions  of  the  will  above  quoted 
are:  First,  has  the  testatw  in  his  expressed 
request  In  said  will  clearly  pointed  out  the 
persons  whom  he  desired  should  be  the  re- 
cipients of  his  bounty,  and  has  he  clearly 
defined  the  part  of  his  estate  which  he  de- 
sired they  should  receive?  And,  second,  does 
the  language  used  by  him  clearly  show  that 
he  intended  it  to  be  obligatory  upon  his  wife, 
to  whom  he  had  devised  all  bis  property  in 
fee,  and  not  merely  advisory?  ♦  •  • 
In  order  to  determine  whether  precatory 
words  in  a  will  create  a  binding  trust  'the 
real  question  always  Is  whether  the  wish, 
desire,  or  recommendation  expressed  by  the 
testator  Is  meant  to  govern  the  conduct  Of 
the  party  to  whom  It  Is  addressed,  or 
whether  It  is  ma«ly  an  indication  of  that 
which  he  thinks  would  be  a  reasonable  exer- 
cise of  the  discretion  of  the  party,  leaving 
it  however,  to  the  party  to  exercise  his  own 
discretion  only.  •  *  •  The  words  used 
by  the  testator  in  describing  the  property  be 
requests  should  go  to  bis  children  after  the 
death  of  bis  wife  are,  'all  the  proceeds  of 
my  said  property,  real  and  personal,  here- 
by bequeathed.' "  And  so  the  court  held 
that:  "The  words  'all  the  proceeds,'  etc., 
mean  the  entire  body  of  the  estate,  subject  to 
such  sales  and  conversions  thereof  as  neces- 
sity or  the  Interest  of  the  parties  might  re- 
quire." The  principles  thus  announced  by  Mr. 
Justice  Taylor  were  fully  recognized  and  en- 
forced in  Tabor  v.  Tabor,  85  Wis.  813,  55 
N.  W.  702,  where  "a  testator  after  giving 
to  bis  wife  his  entire  estate,  'the  real  estate 
in  fee  simple  and  the  personal  estate  by  a 
like  absolute  ownership,'  proceeded:  1  do 
this  In  full  trust  and  confid^ice  that  she 
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will  provide  for  the  distrlbntlon  of  the  same 
by  her  last  will  and  teBtament  among  our 
children  [naming  them]  In  soch  proportions 
as  shall  be  just  and  right;  but  this  ezprea- 
adon  of  trust  and  confidence  Is  not  to  be  In- 
terpreted aa  limiting  her  right  of  ownership 
or  power  of  distribution.' "  And  It  was  held 
"that  the  precatory  words  were  advisory 
m«%Iy,  and  no  trust  was  created." 

The  principles  announced  in  both  of  those 
cases  are  fully  recognized  In  a  later  case  in 
this  court  Swarthout  v.  Bwarthout,  111 
Wis.  102,  108,  111,  86  N.  W.  558,  560,  5C1. 
It  was  there  said  that:  "Bvery  case  stands 
upon  the  evidence  of  the  testator's  intention, 
arising  out  of  each  will."  In  that  case  par- 
ticular stress  was  placed  upon  the  expressed 
desire  of  the  testator  that  the  property  and 
estate  "devised,  or  so  much  thereof  as  his 
wife  might  "be  possessed  of  at  her  decease, 
shall  go  to  or  be  by  her  given  to  onr  child 
<w  children,  If  any  there  be  then  living."  In 
a  recent  case  decided  in  the  New  York 
Court  of  Appeals,  the  testator  gave  his 
residuary  estate  to  his  wife,  provided,  how- 
ever, that,  if  any  part  thereof  remained  un- 
expended or  undisposed  of  at  her  death, 
such  remainder  he  gave  to  his  son,  and  added 
this  clause:  "And  I  expect  and  desire  that 
my  said  wife  will  not  dispose  of  any  of  said 
estate  by  will  in  such  a  way  that  the  whole 
that  might  remain  at  her  death  shall  go 
out  of  my  own  family  and  blood  relation." 
In  re  Gardner.  140  N.  T.  122.  126,  85  N.  B. 
439,  440.  The  widow  died  leaving  a  will  by 
which  she  gave  a  large  portion  of  such  re- 
mainder to  the  son  and  the  balance  to  a 
rister.  The  court  "held,  that  the  power  to 
dispose  given  by  the  will  Included  the  right 
to  dispose  by  will;  that  the  estate  of  the 
wife  was  not  qualified  by  the  concluding 
paragraph  expressing  the  testator's  expecta- 
tion and  desire;  also  that.  If  that  clause 
should  be  construed  as  implying  a  power 
In  trust  In  favor  of  the  son,  the  power  was 
observed  and  fully  executed."  Id.  In  a 
more  recent  case  In  that  court  It  was  held 
that:  "Where  there  Is  an  absolute  gift  of 
real  or  personal  property.  In  order  to  qualify 
It  or  cut  it  down,  the  latter  part  of  the  will 
should  show  an  equally  clear  Intention  to 
do  so,  by  the  use  of  words  definite  in 
their  meaning,  and  by  expressions  which  must 
be  regarded  as  imperative."  Clay  v.  Wood, 
153  N.  T.  134,  47  N.  B.  274.  See.  also.  Col- 
lister  V.  Fassitt,  163  N.  T.  281,  288,  296,  67 
N.  B.  490,  79  Am.  St.  Hep.  586. 

Upon  reason  and  authority  we  must  hold 
that,  subject  to  the  payment  of  debts,  lega- 
cies, and  expenses,  the  testator,  by  virtue 
of  the  portion  of  the  will  above  quoted,  gave, 
devised  and  bequeathed  to  his  wife  bis  farm 
and  all  the  money  derived  from  his  life  in- 
surance, all  his  stock,  all  his  farming  uten- 
slls,  and  all  the  rest,  residue,  and  remainder 
of  his  estate  of  every  kind  and  nature,  to 
have  and  to  hold  the  same  forever. 

The  Judgm«it  of  the  circuit  court  is  re- 


versed, and  the  cause  1b  remanded,  wltb  di- 
rection to  transmit  the  record  to  the  county 
court  for  further  proceedings  in  accordance 
with  this  opinion.  The  taxable  costs  of 
both  parties  in  this  court  are  payable  out  of 
the  estate. 


BRUGER   V.   PRINCETON   &   ST.   MARIB 
MUT.  FIRE  INS.  00. 

(Supreme  Court  of  Wisconsin.    Oct  9,  1906.) 

1.  INSUBANOE  — FiBE    POUCT  —  ACTIOn— E  VI- 

DEHOB— SurncucNCT. 

In  an  action  on  a  fire  policy,  evidence  con- 
sidered, and  held  a  question  for  the  Jury  whether 
notice  of  existing  insurance  was  given  to  the 
insnrer. 

2.  Evidence— ADKiBsioKS—CoNCLDBiVEnESS. 

The  showing  of  an  onqualified  admission  of 
a  party  against  his  interest  is  not  conclusive 
upon  him  where  there  is  credible  evidence  fairly 
conflicting  with  the  admission. 

[Eld.  Note. — For  cases  in  point  see  vol.  'M, 
Cent  Dig.  Evidence,  (§  1028-1050.] 

3.  InSTTRAHOE— AcriOH    ON    FiBK    POUOT— IR- 
STBirCTIONB. 

In  an  action  on  a  fire  policy,  whera  thert 
was  DO  (question  bnt  ttiat  the  limit  of  recovery 
for  certain  provisions  destroyed  was  two-thirds 
of  $19.21,  an  instraction  that  in  case  of  m- 
covery  by  plaintiff,  he  should  receive  "two-thirds 
of  the  value  of  the  family  wearing  apparel  de- 
stroyed, bnt  not  to  exceed  $50,  and  the  value 
of  the  proTisions  destroyed,  but  not  to  exceed 
S50,"  was  not  erroneous,  as  the  jury  conid  not 
have  understood  that  it  was  competent  to  allow 
plaintiff  more  than  two-thirds  of  the  valne  of 
the  provisions. 

4.  Same— SuFTioiKNOT  of  Bvidbncb. 

In  an  action  on  a  fire  policy,  sworn  proofs 
of  loss  having  been  offered  in  evidence,  and 
plaintiff  having  testified  as  to  the  correctness 
of  the  values  of  the  destroyed  property  given 
in  the  proofs,  and  there  being  no  objection  to 
the  competency  of  the  evidence,  in  that  it  was 
not  directed  to  market  value,  nor  any  cross- 
examination  showing  that  it  was  not  so  directed, 
it  was  sufficient  to  take  the  case  to  the  Jury  on 
such  question. 
6.  Evidence— Best  and  Secondabt  Bvidbncb 

—Copies  of  Papeb. 

In  an  action  on  a  fire  policy,  it  was  proper 
to  exclude  a  paper  claimed  to  be  a  substantial 
copy  of  an  application  made  for  a  former  policy, 
though  the  agent  who  sent  the  original  to  the 
insurance  company  testified  that  the  copy  was 
correct,  there  having  been  no  excuse  given  for 
not  producing  the  original  except  that  it  was 
out  of  the  jurisdiction  of  the  court 

(Eld.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  i  577.] 

6.  Insubance— Amount  op  Risk— Pbovisionb 
OF  Policy— Abticlks  and  Bt-Lawb. 

In  an  action  on  a  fire  iiolicy,  insuring  two- 
thirds  of  the  value  of  tbe  property,  the  articles 
and  by-laws  of  the  company  not  being  incor- 
porated in  the  policy,  nor  referred  to  therein, 
it  was  no  defense  that  the  articles  of  organiza- 
tion and  by-laws  prohibited  the  company  from 
insuring  more  than  two-thirds  of  the  value,  "in- 
clnding  the  insurance  of  other  companies." 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Oent  Dig.  Insurance,  §  312.] 

Appeal  from  Circuit  Court,  Green  Lake 
County;  0.  A.  Fowler,  Judge. 

Action  by  John  Bruger  against  the  Prince- 
ton &  St  Marie  Mutual  Fire  Insurance  Corn- 
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pany.    From  a  Jndgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Action  to  recover  $1,375,  on  a  policy  of 
fire  Insurance.  The  complaint  was  In  the 
nsnal  form.  Defendant  answered  admitting 
the  execution  and  delivery  of  the  policy  but 
claiming  that  it  was  void  because  the  occur- 
rence was  produced  by  false  representations 
of  the  plaintiff  of  facts  material  to  the  risk, 
which  falsity  was  not  known  to  the  assurer 
till  after  the  loss  occurred.  The  answer  also 
put  in  issue  the  allegations  of  the  complaint 
as  to  the  interest  of  plalntUf  In  the  property; 
also  aa  to  the  amount  of  loss  sustained  and 
as  to  giving  notice  of  loss  as  required  by  the 
contract  Defendant  pleaded,  particularly, 
that  when  the  iwllcy  was  applied  for  plain- 
tlfr  represented  that  the  cost  and  value  of  the 
dwelling  house  was  $1,800,  whereas  the  value 
did  not  exceed  $9S0;  that  It  wna  expressly 
agreed  that  defendant  should  not  be  liable 
for  more  than  two-thirds  of  the  cash  value  of 
any  building  Insured;  and  that  not  more 
than  two-thirds  of  the  cash  value  of  any 
building  would  be  insured  by  the  company, 
which  was  well  known  to  the  plalntifl;  that 
at  the  time  application  for  the  Insurance  was 
made  plalntlfT  falsely  and  fraudulently  rep- 
resented to  defendant  that  there  was  no 
existing  insurance  on  the  property,  while  In 
truth  there  was  such  insurance  to  the  amount 
of  $1,200,  $700,  being  on  the  dwelling  house, 
$100,  on  the  household  furniture,  $25,  on 
beds  and  bedding,  $25,  on  family  wearing 
apparel,  $25,  on  provisions,  and  $325,  on 
other  Items,  said  insurance  being  in  the  In- 
surance company  of  the  state  of  Illinois; 
that  no  notice  of  such  existing  insurance  was 
given  to  the  defendant  and  that  such  circum- 
stance of  existing  insurance  and  that  no 
notice  to  the  plalntlfT  rendered  the  policy 
void  by  its  terms.  Defendant  further  an- 
swered that  in  furtherance  of  the  fraud  at- 
tempted as  aforesaid,  after  the  loss  occurred, 
plaintiff  delivered  to  the  defendant  a  paper 
wherein  he  falsely  swore  that  the  dwelling 
house  was  worth  $1,800,  whereas  it  was  only 
vrorth  $950. 

The  facta  aforesaid  pleaded,  to  defeat  the 
policy  on  the  ground  of  fraud  were  set  forth 
as  a  counterclaim  for  rescission.  The  coun- 
terclaim was  duly  replied  to.  The  jury  ren- 
dered a  general  verdict  in  favor  of  the  plain- 
tiff. Proper  motions  and  exceptions  were 
taken  to  raise  the  questions  discussed  In  the 
opinion. 

The  equitable  issue  raised  by  the  counter- 
claim, after  the  court  granted  plaintiff's  mo- 
tion for  Judgment,  was  in  form  closed  by 
findings  of  fact  to  the  effect  that  the  allega- 
tions of  fraud  were  untrue;  that  there  was 
Insurance  on  the  plalntMTs  property  when 
the  policy  In  question  was  taken  out,  and 
that  defendant  was  duly  Informed  thereof; 
that  plalntifl  represented  the  dwelling  bouse 
to  have  cost  $1,800,  and  that  it  in  fact  cost 
that  sum.  Judgment  was  accordingly  en- 
tered upon  the  verdict. 


Geo.  B.  Heaney  and  Thompson,  Thompson 
&  Pinkerton.  for  appellant  Perry  Niskem, 
for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Some  complaint  Is  made  respecting  the  man- 
ner the  court  disposed  of  the  cause  of  action 
set  forth  by  way  of  counterclaim  for  a  re- 
scission of  the  contract  of  Insurance.  All  the 
facts  in  regard  thereto  were  properly  pleada- 
ble as  a  defense  at  law,  were  so  pleaded,  and 
the  issues  raised  In  respect  thereto  were  tried 
and  closed  by  the  verdict  of  the  Jury.  Such 
being  the  case  It  does  not  seem  necessary  to 
consider  any  question  as  to  the  equitable  de- 
fense. 

It  is  undisputed  that  by  the  contract  of  in- 
surance, unless  appellant  was  notified  when 
it  was  made  of  the  then  existing  Insurance 
on  the  property,  that  It  was  void  under  the 
provisions  thereof  on  that  subject  The  Issue 
as  to  that  was  submitted  to  the  Jury  by  the 
court  and  the  finding  was  in  respondent's 
favor.  Appellant's  counsel  claim  that  the 
evidence  is  conclusive  that  no  notice  of  the 
existing  insurance  was  given  to  the  company 
and  therefore  that  the  verdict  should  have 
been  set  aside  and  a  new  trial  granted,  aa 
requested. 

The  evidence  as  to  the  existing  Insurance 
Is  substantially  as  follows:  Respondent  ap- 
plied to  Mr.  Harden,  secretary  of  the  appel- 
lant for  Insurance,  who  Introduced  him  to 
Mr.  Swanke,  its  agent  through  whom  the 
policy  was  obtained.  Both  Hardell  and 
Swanke  testified,  unequivocally,  that  respond- 
ent said  to  them  that  he  had  no  Insurance 
on  the  property;  that  there  had  been  some 
but  that  it  had  run  out  Respondent  when 
first  examined  on  the  trial  testified  that  he 
told  such  agent  that  be  had  Insurance  for 
one-half  the  amount  with  a  Mr.  Schumekos- 
ky,  through  whom  he  obtained  a  loan.  On 
redirect  examination,  later,  he  said  he  told 
the  agent  that  the  previous  insurance  had 
run  out  When  examined  under  section  4090, 
Rev.  St  1898,  before  trial,  he  said  be  told 
Hardell  that  he  had  taken  out  insurance  but 
"it  run  out  I  don't  know  when,"  and  be  said 
to  the  agent  in  answer  to  the  question  as  to 
whether  there  was  insurance  on  the  property, 
"Yes,  It  run  out  I  don't  know  when.  It  will 
run  out  I  don't  know  when,  or  may  have  run 
out  I  don't  know  when."  One  of  respondent's 
daughters  who  was  present  when  the  applica- 
tion was  made  testified  that  her  father  said 
to  the  agent  that  he  got  $1,200,  of  Insurance 
through  Mr.  Schumckosky  when  the  house 
was  in  process  of  construction ;  that  he  could 
not  otherwise  borrow  money  to  finish  it ; 
that  after  he  got  the  house  done  he  wanted 
it  to  be  in  the  appellant  company  when  the 
other  Insurance  should  run  out  She  further 
testified  that  her  mother  expressed  surprise 
at  the  charge  of  $10,  for  the  policy  In  ques- 
tion, saying  that  In  the  other  company  we 
Just  had  $1,200,  altogether  and  had  to  pay 
$18.    Another  daughter  of  respondent  testl- 
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lying  on  the  robject  of  what  occurred  be- 
tween resiMDdent  and  the  agent,  said:  "Pa 
■aid  he  has  got  insurance  on  the  house  for 
$1,200,  but  it  shall  run  out,  but  he  did  not 
know  when."  The  evidence  was  undisputed 
that  the  agent  asked  the  question  in  the  writ- 
ten application  as  to  whether  there  was  any 
Insurance  on  the  property,  and  that  It  was 
answered,  but  that  he  answer  was  not  writ- 
ten down.  There  are  some  other  minor  evi- 
dentiary circumstances  relating  to  the  mat- 
ter, but  none  which  materially  change  the 
situation  indicated  by  the  foregoing. 

It  must  be  conceded  that  the  evidence  is 
far  from  being  satisfactory,  but  whether  it 
be  susceptible  of  conflicting  reasonable  In- 
ferences is  quite  another  matter.  If  It  be, 
then  the  court,  upon  familiar  principles,  prop- 
erly left  to  the  jury  the  labor  of  drawing  the 
proper  inferences. 

The  contention  of  connsel  for  appellant 
that  respondent  should  be  held  bound  by  bis 
admission  made  on  two  occasions  that  he 
informed  appellant's  representatives  that  the 
previous  insurance  had  run  out,  we  cannot 
approve  in  face  of  the  evidence  of  contrary 
statements  made  by  him,  and  other  evidence 
somewhat  supporting  the  latter.  This  court 
upon  a  careful  consideration  of  the  matter 
in  Montgomery  v.  State,  107  N.  W.  14,  held 
that  an  unqualified  admission  of  a  party 
against  his  interest  does  not  preclude  sending 
the  Issue  involved  to  the  jury  where  there  Is 
credible  evidence  fairly  conflicting  therewith. 
It  Is  considered  here  that  the  decision  of  the 
trial  Judge,  who  saw  the  witnesses  and  heard 
their  testimony,  should  not  be  overruled  in 
view  of  the  fact  that  respondent  testified  on 
the  two  occasions  when  he  made  the  admis- 
sions against  his  interest  directly  in  conflict 
therewith,  and  there  is  some  Indication  that 
be  did  not  have  a  very  correct  idea  of  how 
to  express  past  time  as  distingnlsbed  from 
present  or  future  time,  and  the  testimony  of 
his  two  daughters  rather  supports  the  idea 
that  he  said  to  the  agent  that  be  had  other 
Insnranoe  but  did  not  know  when  it  would 
run  out  We  will  not  discuss  this  branch  of 
the  case  further.  The  trial  court  certainly 
bad  a  much  better  opportunity  to  discover 
whether  conflicting  reasonable  inferences 
could  l>e  drawn  from  the  evidence  than  we 
have.  There  is  no  such  clear  Indication  of 
error  in  the  conclusion  reached  as  to  warrant 
us  in  disturbing  It 

It  is  insisted  that  the  trial  court  erred  in 
rejecting  this  requested  Instnicton :  "If  you 
And  from  the  evidence  that  Mr.  Bruger  told 
Harden  and  Mr.  Swanke,  that  the  prior  in- 
surance had  run  out,  your  verdict  should  be 
for  the  defendant."  From  what  has  been 
said  the  instruction  was  .properly  rejected. 
The  effect  of  It  was  that  respondent  should 
be  held  bound  by  his  evidence  of  statements 
made  to  appellant's  representatives  that  the 
previous  Insurance  had  run  out  though  he 
may  have  made  contrary  statements  and 
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been  su£Bclently  supported  in  respect  thereto 
to  warrant  the  jury  in  finding  that  the  agent 
was  In  fact  notified  of  the  existing  insurance. 
Moreover,  it  seems  that  the  real  issue  In 
respect  to  the  matter  was  fairly  submitted  to 
the  jury  In  these  words :  "Unless  you  are 
satisfied  that  a  preponderance  of  the  evidence 
establishes  that  InformatloQ  as  to  other  in- 
surance was  given  to  Swanke,  as  claimed  by 
plaintiff,  your  verdict  must  be  for  the  de- 
fendant" The  jury  must  have  understood 
that  instruction  to  refer  to  existing  Insur- 
ance. That  was  the  vital  matter  as  the 
whole  trend  of  the  case  clearly  indicated.  It 
must  have  been  appreciated  by  the  jury  to  be 
a  turning  point  in  the  cau8& 

This  instruction  is  claimed  to  have  been 
injuriously  misleading:  "In  case  plaintiff 
recovers  he  is  entitled  to  recover  i*/i»tba 
of  the  value  of  the  house  destroyed,  but  not 
to  exceed  $1,200;  three-eighths  of  the  value  of 
the  household  furniture  destroyed,  but  not  to 
exceed  $75;  two-thirds  of  the  value  of  the 
family  wearing  apparel  destroyed,  but  not  to 
exceed  $50;  and  the  value  of  the  provisions 
destroyed,  but  not  to  exceed  $60."  There 
was  no  question,  it  seems,  but  what  the  limit 
of  legitimate  recovery  for  the  provisions  de- 
stroyed was  two-thirds  of  $19.21.  The  in- 
struction on  that  branch  of  the  case  might 
well  have  been  more  precise,  but  it  does  not 
seem  that  the  jury  could  have  fairly  gathered 
the  idea  from  what  the  court  said,  under  all 
the  circumstances,  that  only  a  proportionate 
share  of  the  value  destroyed  as  to  all  other 
property  but  the  provisions  was  recoverable, 
and  that  It  was  competent  to  allow  him  the 
full  value  thereof  or  of  the  part  destroyed. 
It  is  considered  that  they  must  have  taken 
the  Instruction  as  If  It  read,  two-thirds  of  the 
value  of  the  family  wearing  apparel  destroy- 
ed, but  not  to  exceed  $50,  and  of  the  value  of 
provisions  destroyed,  not  to  exceed  $50.  There 
can  be  no  reasonable  doubt  but  what  that  Is 
just  the  idea  the  court  Intended  to  express 
and  which  one  would  naturally  gather  from 
the  whole  Instruction  on  the  subject  of  dam- 
ages, in  view  of  all  the  circumstances.  The 
word  "of"  after  the  word  "and"  making  the 
instruction  read  "and  of  the  value  of  the 
provisions"  etc.,  seems  to  be  In  place  by 
necessary  implication. 

We  are  unable  to  see  from  the  analysis, 
which  counsel  for  appellant  make  of  the  to- 
tal amount  found  by  the  jury,  or  from  any- 
thing we  can  discover,  that  the  jury  in 
making  up  their  verdict  failed  to  allow  the 
proper  amount  for  destroyed  provisions. 
Such  analysis  has  been  carefully  tested  by 
the  record  with  the  result  indicated. 

The  next  claim  made  is  that  there  was  no 
evidence  to  go  to  the  jury  on  the  question  of 
the  value  of  the  personal  property  destroyed. 
The  ewom  proofs  of  loss  were  offered  in  evi- 
dence and  respondent  testified  in  respect  to 
the  statement  therein  contained  regarding 
the  values  of  the  destroyed  personal  property. 
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that  it  was  correct  There  was  no  objection 
to  the  competency  of  thle  evidence,  In  that  It 
was  not  directed  to  the  market  value,  nor 
any  cross-examination  showing  that  It  was 
not  so  directed.  It  Is  considered  that  such 
evidence  was  proper  for  consideration  by  the 
Jury  and  was  aufflclent  to  carry  the  case 
thereto  on  the  subject  to  which  it  related. 

A  paper  was  produced  claimed  to  be  a 
substantial  copy  of  the  application  made  for 
the  first  policy.  It  was  offered  In  evidence 
for  the  purpose  of  showing  that,  therein, 
respondent  placed  the  value  of  the  house  at 
$950,  whereas  when  the  policy  in  suit  was 
taken  be  represented  it  to  be  worth  $1,800. 
The  agent  who  sent  the  original  to  the  insur- 
ance company  testified  that  the  copy  was 
correct,  except  in  some  particuiars  not  ma- 
terial. There  was  no  excuse  given  for  not 
producing  such  original,  except  that  it  was 
out  of  the  Jurisdiction  of  thei  court  On  ob- 
jection the  paper  was  rejected.  The  claim 
is  made  that  error  was  thus  committed  aad 
the  ruling  in  Speiser  v.  Phoenix  Mnt  Life 
Ins.  Co.,  119  Wis.  B30-533,  97  N.  W.  207.  is 
relied  on.  In  that  case  there  was  proof  that 
the  possessor  of  the  original  was  out  of' the 
Jurisdiction  of  the  court  and  refused  to  al- 
low it  to  go  out  of  the  ofilce.  A  deposition 
was  therefore  taken,  the  original  paper  helag 
produced,  copied,  and  the  copy  certified  and 
attached  to  the  deposition  in  lieu  of  the  origi- 
nal. Under  those  circumstances  the  court 
held  that  secondary  evidence  was  admissible. 
Here,  as  has  been  observed,  no  effort  was 
made  to  obtain  the  original  paper.  Under 
the  dircnmstances  we  are  not  inclined  to  go 
so  far  as  to  hold  that  the  ruling  of  the  trial 
court  upon  the  question  of  competency  is 
so  clearly  wrong  that  it  should  be  held  er- 
roneous; that  a  verified  copy  of  a  paper 
should,  at  all  events,  be  received  in  evidence 
merely  because  the  original  is  beyond  the 
Jnrisdictloii  of  the  court  The  better  prac- 
tice is,  in  such  cases,  to  do  as  was  done  In 
Speiser  V.  Insurance  Co.,  supra.  At  least 
some  fair  showing  should  he  made  of  efforts 
to  obtain  the  use  of  the  original,  unless  it  la 
clear  that  they  would  have  been  fruitless. 
For  ought  that  appears,  the  possessor  of  tho 
original,  upon  application,  would  have  al- 
lowed appellant  the  use  of  it.  Moreover,  no 
reason  is  perceived  why  evidence  could  not 
as  easily  have  been  made  as  in  the  Speiser 
Case.  The  authorities  cited  there  do  not  go 
so  far  as  to  clearly  support  the  offer  of  the 
(■opy  in  question.  In  Bonner  v.  Home  Ins. 
Co..  18  Wis.  677,  the  court  very  clearly  Indi- 
cated the  necessity  for  a  much  better  founda- 
tion for  the  reception  of  the  secondary  evi- 
dence than  mere  proof  of  the  original  being 
beyond  the  Jurisdiction  of  the  court  In 
Wisconsin  River  Lumber  Co.  v.  Walker,  48 
Wis.  614,  4  N.  W.  803,  the  same  is  true. 
There  proof  was  made  of  a  demand  for  the 
original  and  a  refusal  to  produce  or  exhibit 
it    In  1  Jones  on  Eividence,  {  217,  it  is  said 


that  in  the  federal  court  the  secondary  evi- 
dence is  held  admissible  without  notice  to 
produce  or  effort  to  obtain  the  original  wliere 
it  is  out  of  the  Jurisdiction  of  the  court,  but 
it  is  said  that  other  courts  hold  otherwise, 
and  that  the  better  practice  is  to  take  the 
deposition  of  the  person  having  possession 
of  the  original;  that  a  copy  may  then  be 
made  a  part  of  the  deposition,  or  in  case  the 
witness  refuses  to  produce  it  secondary  evi- 
dence may  be  giv«i.  It  seems  that  the  safe 
practice  is  along  the  lines  indicated,  though 
we  do  not  now  hold  that  an  effort  to  obtain 
the  original  or  a  certified  copy  in  proceedings 
to  take  a  deposition  is  absolutely  essential. 
However,  as  indicated,  there  must  be  some 
foundation  for  receiving  the  secondary  evi- 
dence more  substantial  than  the  mere  fact 
that  the  original  paper  is  out  of  the  Jurisdic- 
tion of  the  court 

Further  error  is  claimed  because  the  court 
refused  to  receive  in  evidence  a  pamphlet 
claimed  to  contain  a  copy  of  the  articles  of 
organization  and  by-laws  of  appellant  for 
the  purpose  of  showing  that  they  prohibited 
the  company  from  insuring  more  than  two- 
thirds  of  the  value  of  any  property  including 
the  Insurance  of  other  companies.  The  arti- 
cles and  by-laws  of  the  company  were  not 
incorporated  in  the  policy  nor  made  a  part 
thereof  by  reference,  and  the  condition  in 
the  contract  did  not  contain  the  words  "lu- 
duding  the  insurance  of  other  companies." 
While  it  Is  doubtful,  at  least  whether  the 
offered  evidence  was  admissible  it  is  a  suffi- 
cient answer  to  the  assignment  of  error 
that  the  exclusion  thereof  was  not  harmful 
since  the  rule  Is  that  in  the  absence  of  a  stat- 
utory prohibition  or  some  rule  of  public  poli- 
cy to  the  contrary,  the  contract  of  insurance, 
whether  made  with  a  mutual  or  other  com- 
pany, will  prevail  over  provisions  in  the 
articles  of  organization  or  by-laws  of  the  in- 
surer inconsistent  therewith  ;  that  the  latter 
cannot  invoke  any  such  inconsistent  by-law 
or  article  to  defeat  a  policy  claim.  Lede- 
buhr  V.  Wisconsin  Trust  Co.,  112  Wis.  657, 
88  N.  W.  607;  Wuerfler  v.  Trustees  Grand 
Grove  W.  O.  D.,  116  Wis.  19;  92  N.  W.  433, 
96  Am.  St  Rep.  940 ;  Koerts  v.  Grand  Lodge, 
Hermann's  Sons,  119  Wis.  520,  97  N.  W.  163. 
In  the  last  case  cited,  as  regards  the  efficien- 
cy of  a  provision  of  the  organic  law  of  a 
company  to  avoid  a  contract  which  was 
knowingly  issued  in  violation  thereof,  the 
court  speaking  by  Mr.  Justice  Wiuslow, 
said: 

"In  the  absence  of  an  absolute  statutory 
prohibition,  or  a  violation  of  public  policy, 
a  mutual  benefit  society  cannot  defend  on 
this  ground  where  it  has  knowingly  issued  a 
certificate  payable  to  such  a  beneficiary,  and 
the  assured  has  fully  performed  the  contract 
on  his  part" 

There  is  no  other  questiofn  presented  that 
seems  to  require  special  treatment.  As  said 
at  the  beginning,  the  manner  in  which  the 
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court  dlqwaed  of  tbe  equitable  issues  we  do 
not  deem  material,  since  it  Is  in  barmony 
with  tbe  verdict  whicb  covered  the  whole 
subject  inyolved. 
TtM  Judgment  is  affirmed. 


SCHNEIDER  t.  BREIER'S  ESTATE. 
(Supreme  Court  of  Wisconsin.    Oct  9,   1906.) 

X.  HnsBANo  Ann  Wire— Liabil,ittkb  of  Sep- 
AKATE  Estate— FuRKRAL  Ezferbes. 

Rev.  St.  1898,  g  3822,  provides  ttiat  the 
personal  estate  of  a  decedent  shall  be  first  cbar- 
geabie  with  the  payment  of  debts  and  expenses, 
and  section  3852  provides  that  if  the  assets  sliall 
not  be  sufficient  to  pay  the  debts  after  paying 
necessary  expenses  of  administration,  the  ad- 
ministrator slial]  pay  in  the  following  order; 
first,  necessary  funeral  expenses,  etc.  field,  that 
where  an  undertaker  furnished  a  funeral  for 
a  married  woman  on  the  credit  of  her  separata 
f>state,  such  estate  was  primarily  liable  there- 
for, independent  of  the  liability  of  tbe  hus- 
band, who  ordered  the  same. 

[Kd.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  {  694;  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  {  755.J 

2.  Advinibtbatobs  —  Statutes  —  Conbtruo- 

WON. 

Rev.  St.  1898,  {  3852,  providhig  the  order 
of  payment  of  claims  against  estates  of  deceased 
persons',  applies  to  the  estates  of  married  women. 

3.  Htibband  and  Wite— Wm's  Sepabatk  Es- 
tate— Statotes— Effect. 

Rev.  St.  1898,  |  2341,  provides  that  the 
real  and  personal  property  of  any  female  wno 
may  marry,  which  she  shall  own  at  the  time  of 
marriage,  etc.,  shall  not  be  subject  to  tbe  dis- 
posal of  her  husband,  or  be  liable  for  his  debts, 
but  shall  continue  her  sole  and  separate  prop- 
erty, and  section  2342  declares  that  any  mar- 
ried female  may  receive  by  inheritance  or  gift 
any  property  which  Rhall  not  be  subject  to  the 
disiMsal  of  her  husband  nor  Im  liable  for  his 
debts,  field,  that  such  sections  referred  to 
debts  which  are  exclusively  those  of  the  hust>and, 
and  not  such  as  are  primarily  a  charge  against 
the  wife's  separate  estate. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Claim  of  August  F.  Schneider  against  tbe 
estate  of  Anna  Selma  Breier.  From  a  Judg- 
ment for  claimant,  the  administrator  appeals. 
Affirmed. 

Anna  Selma  Breier  died  Intestate,  leaving 
a  separate  estate,  and  was  survived  by  her 
husband,  John  Breier,  who  lived  with  her  as 
such  up  to  the  time  of  her  death.  August  F. 
Schneider,  plaintiff,  an  undertaker,  at  the 
request  of  the  surviving  husband,  prepared 
and  buried  said  deceased,  and  furnished  all 
necessary  work,  labor,  materials,  and  serv- 
icoc,  amounting  to  $145.75,  which  claim  was 
duly  filed  against  the  estate,  and  allowed  by 
tbe  court ;  an  appeal  was  taken  to  the  circuit 
court,  and  the  judgment  of  the  county  court 
affirmed,  from  which  Judgment  this  appeal 
is  taken. 

C  S.  Matteson,  for  appellant  Froede  & 
Bodenstab,  for  respondent 

KERWIN,  J.  (after  stating  the  facts) .  The 
question  Involved  upon  this  appeal  is  wheth- 


er the  estate  of  a  married  woman  who  dies 
leaving  separate  property  is  liable  for  fun- 
eral expenses.  It  seems  to  be  well  settled 
that  estates  of  deceased  persons  are  liable 
for  funeral  expenses  such  as  are  usually 
adopted  for  persons  of  like  rank  and  con- 
dition In  society.  2  Woerner's  Law  of  Ad- 
ministration, |{  357,  359;  Schooler  on  Ex- 
ecutors, t  421;  and  this  rule  applies  to  mar- 
ried women  leaving  separate  estates  to  be 
administered.  Morrlssey  v.  Mulbem,  168 
Mas&  412,  47  N.  E.  407 ;  McCue  v.  Oarvey,  14 
Hun  (N.  Y.)  562 ;  McClellan  t.  Filson,  44  Ohio 
St  184,  6  N.  W.  861,  68  Am.  Rep.  814;  Con- 
stantlnldes  v.  Walsh,  146  Mass.  280,  15  N.  E. 
631,  4  Am.  St  Rep.  811.  The  liability  of  the 
estates  in  such  cases  does  not  rest  upon  con- 
tract relation,  but  upou  a  charge  whicb  the 
law  Imposes  upon  the  estatfe  Schouler  on 
Executors,  {  421 ;  McClellan  v.  FUson,  snpnu 
Section  38!^  Rev.  St  1808,  provides  that, 
"the  personal  estate  of  the  deceased  whlch> 
shall  come  into  the  hands  of  the  executor 
or  administrator  shall  be  first  chargeable  wltb 
the  payment  of  the  debts  and  expenses. 
•  •  •"  Section  3862,  Rev.  St  1808,  pro- 
Tides,  "If,  after  the  amount  of  the  claims 
against  any  estate  shall  have  been  ascertained 
by  tbe  court,  it  shall  appear  that  the  executor 
or  administrator  has  in  his  possession  suffi- 
cient to  pay  all  the  debts  be  shall  pay  the 
same  In  full  within  the  time  limited  for  that 
purpose.  If  tbe  assets  received  by  tbe  ex- 
ecutor or  administrator,  and  which  can  be  ap- 
propriated to  the  payment  of  debts,  shall  not 
be  sufficient  he  shall,  after  paying  necessary 
expenses  of  administration,  pay  tbe  debts 
against  the  estate  in  the  following  order:  (1) 
The  necessary  funeral  expenses  ;••••• 
It  will  be  observed  that  the  statutes  respect- 
ing the  payment  of  funeral  expenses  apply  to 
all  estates  without  exception.  There  can  be 
no  doubt,  therefore,  that  the  intention  of  the 
Legislature  was  to  Include  estates  of  married 
women  leaving  separate  property  which  pass- 
ed Into  tbe  bands  of  their  personal  represen- 
tatlves  for  administration  and  distribution. 
It  l8  also  very  clear  from  these  statutes  that 
funeral  exx>enses  are  treated  as  a  debt  of  the 
estate,  and  apply  alike  to  all  estates  being 
administered.  This  Is  the  construction  given 
to  statutes  similar  to  our  own  in  other  states. 
McClellan  v.  Filson,  supra ;  Constantlnides  v. 
Walsh,  supra. 

The  main  contention,  however,  on  the  part 
of  counsel  for  appellant  Is  that  the  husband 
is  liable  for  the  funeral  expenses  of  his  de- 
ceased wife,  and  that  In  the  case  before  us 
he  ordered  them  and  became  primarily  lia- 
ble tberefor,  and  hence  the  action  cannot  be 
maintained  against  the  estate  of  the  wife. 
It  appears  that  the  husband  ordered  the  mate- 
rial and  lat>or  to  be  furnished  and  perform- 
ed, but  the  court  found  that  the  work,  mate- 
rial, and  labor  furnished  and  services  ren- 
dered were  not  given  upon  the  credit  of  the 
husband,  but  solely  upon  tbe  credit  of  the 
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estate.  The  question  of  whether  the  husband 
would  be  liable  in  a  proper  case  is  not  be- 
fore U8,  and  1b  unnecessary  to  consider  here. 
The  case  turns  upon  the  proposition  of  law 
as  to  whether  or  not  the  estate  is  primarily 
liable,  and  we  think  It  clear  under  the  stat- 
utes'of  this  state  and  tlie  decisions  in  others 
under  substantially  similar  statutes  that  the 
estate  is  primarily  liable,  and  that  the  claim 
for  funeral  expenses  may  be  enforced  against 
It  without  regard  to  the  liability  of  the  hus- 
band. Schouler  on  Husband  and  Wife,  (  413 ; 
McCIellan  v.  Filson,  supra ;  Constantinldea  v. 
Walsh,  supra ;  McCue  v.  Oarvey,  14  Hun,  562. 

It  Is  argued  by  counsel  for  appellant  that 
It  was  the  undoubted  intention  of  the  Legis- 
lature in  the  passage  of  the  laws  respecting 
married  women  to  wholly  exempt  their  prop- 
erty and  estates  from  the  operation  of  section 
3852,  Rev.  St  1898.  We  do  not  so  understand 
It,  but,  on  the  contrary,  think  section  3852 
was  clearly  Intended  to  apply  to  all  estates, 
and  that  there  Is  nothing  in  the  statutes  re- 
lating to  married  women  Inconsistent  there- 
with. Moreover,  the  general  current  of  an- 
tiiorlty  Is  to  the  effect  that  estates  of  all  per- 
sons are  made  primarily  liable  for  funeral 
expenses.  The  statutes  cited  by  counsel,  sec- 
tions 2341  and  2342,  manifestly  refer  to  debts 
which  are  exclusively  those  of  the  husband, 
and  not  such  as  are  primarily  a  diarge 
against  the  separate  estate  of  the  wife.  The 
charge  for  funeral  expenses  against  the  es- 
tate of  a  married  woman  where  she  leaves 
separate  property  Is  primarily  a  charge 
against  her  estate. 

It  follows  that  the  Jndgmoit  of  the  court 
below  Is  right,  and  should  be  afllrmed. 

Judgment  affirmed. 


STAMNES   et  al.   v.   MILWAUKEE   &    8. 
L.  RT.  CO.» 

(Sapreme  Oonrt  of  Wisconsin.    Oct  9,  1906.) 

1.  BUINKNT      DOHAIR— OONDBUNATIOIl      PBO- 
0KEDINO8— MOBTOAOED  PREMISES. 

In  proceedlnjiB  to  condemn  a  railroad  right 
of  way  over  mortgaged  land,  the  mortgage  se- 
curity could  not  be  impaired  so  as  to  bind  the 
mortgagee  by  an  agreement  between  the  railroad 
company  and  the  mortgagor,  or  by  an  appraisal 
in  condemnation  proceedrngg,  without  substitut- 
ing a  money  equivalent  for  the  property  taken, 
the  mortgagee  having  an  opportunity  to  be 
beard. 

[Ed.  Note.— For  cases  In  point,  see  voL  18, 
Cent  Dig.  Eminent  Domain,  |S  417-420.] 

2.  Same— Extent  of  Injtobt. 

Under  Rev.  St  1898,  {  1848,  providing  tliat 
all  parties  interested  in  a  proceeding  to  con- 
demn land  for  a  railroad  right  of  way  must  be 
notified,  and  section  1853,  specifying  proceed- 
ings in  favor  of  the  mort^gee  in  case  of  a  rail- 
way company  obtaining  title  to  real  estate  sub- 
ject to  a  mortgage  lien  without  having  provided 
therefor,  where  mortgaged  land  is  sought  to  be 
condemned  for  a  railroad  right  of  way,  the  tak- 
ing tliat  must  be  made  good  to  the  mortgagee 
covers  the  whole  injury  to  the  estate,  and  not 

*FOr  opinion  on  rebearing,  lea  lOt  N.  W.  S2E. 


the  mere  value  of  the  strip  of  land  to  be  oc- 
cupied by  the  right  of  way. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  ({  863-366,  894;- 
396.] 

8.  Sake— Statutes— CoHSTSUOTiOH.  ■ 

Rev.  St  1808,  (  1848,  provides  that  in  con- 
demnation proceedings  there  shall  be  appraised 
the  value  of  the  land  proposed  to  be  taken,  and 
the  damages  that  will  be  suffered  by  the  owner 
by  reason  of  the  taking.  Held,  that  the  term 
"damages  to  the  owner  means  the  diminution 
of  the  value  of  the  land  not  taken  bjf  direct 
injnry  thereto,  as  to  the  whole  ownership  there- 
in, legal  and  equitable. 

[Ed.  Note.— For  cases  in  point  see  vol.  18^ 
Cent  Dig.  Eminent  Domain,  |{  371-377.] 

4.  Sake— AWABD— LiEH— MoBTOAOES. 

In  proceedings  to  condemn  a  railroad  right 
of  way  over  mortgaged  land,  the  award  takes 
the  place  of  the  land  as  regards  the  mortgage, 
and  is  indivisible,  covering  the  entire  value  of 
the  land  actually  appropriated  and  the  injury 
to  the  land  not  taken. 

5.  Railboads  —  RioHT  OF  Wat  —  Optiow  — 
Abanoonkent  —  Condemnation  Pboceed- 

INOS. 

Where  a  contract  between  a  legal  owner  of 
mortgaged  land  and  a  railroad  company  for  the 
sate  of  a  railroad  right  of  way  over  the  land 
was  but  a  mere  option  to  purchase,  the  railroad 
company  elected  not  to  take  advantage  of  the 
option  by  the  commencement  of  condemnation 
proceedings. 

6.  EviDENOB— Admissions— Pabtiks. 

Where  condemnation  proceedings  were  in- 
stituted against  the  owner  and  mortgagee  of 
land  sought  to  be  condemned,  an  option  contract 
executed  by  such  owner  alone,  agreeing  to  con- 
vey the  land  to  petitioner  on  payment  of  a  spec- 
ified sum,  was  inadmissible  as  an  admission 
either  as  against  the  owner  or  mortgagee. 

Appeal  from  Circuit  Court,  Racine  County ; 
E.  B.  Belden,  Judge. 

Proceeding  by  the  Milwaukee  ft  State  Line 
Railway  Company  to  condemn  a  railroad 
right  of  way  over  land  belonging  to  Jacob 
Stamnes  and  others.  From  a  Judgment 
awarding  $2,400  for  the  land  taken,  the  rail- 
way company  appeala    Affirmed. 

Proceedings  to  determine  the  compensation 
to  be  paid  on  account  of  land  taken  for  rail- 
way purposes. 

Appellant  railway  company  being  deslrons 
of  constructing  its  railway  track  acrosB  the 
premises  of  respondent  Jacob  Stamnes,  which 
were  mortgaged  for  the  sum  of  $6,734.93,  prin- 
cipal and  interest,  to  the  resfiondent  Jane 
Gittings,  obtained  through  the  former  and 
his  wife  the  following  agreement: 

"Whereas,  the  construction  of  a  railway  Is 
contemplated  on  a  line  which,  as  now  located, 
crosses  the  land  hereinafter  described. 

"Now,  therefore,  to  aid  in  securing  the  lo- 
cation and  construction  thereof,  and  in  con- 
sideration thereof,  and  of  one  dollar  to  me 
in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  I  do  hereby  covenant  and  agree 
for  myself,  my  heirs,  executors,  administra- 
tors and  assigns,  to  sell  to  Milwaukee  & 
State  Line  Railway  Company  and  assigns,  a 
strip  of  land  120  feet  in  width,  being  00  feet 
in  width  on  eacb  side  of  the  center  line  of 
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■aid  railway,  as  located  across  my  land  In 
■ectlon  27  of  township  4  N.  range  22  B.  In 
Racine  county,  state  of  Wisconsin,  being  the 
south  %  northeast  \i  of  southwest  ^  sec  26 
and  sonth  %  N.  i^  S.  R  ^  sec.  27,  and  south- 
west ^  B.^S.^,  sec.  27  of  Bald  section,  hereby 
giving  fall  power  to  said  railway  company  or 
assigns,  on  the  definite  location  of  said  rail- 
way, to  enter  aix>n  the  land  and  premises  of 
the  width  aforesaid,  and  occupy,  use  and  con- 
trol the  same,  and  construct  said  railroad 
thereon.  i 

"And  I  further  covenant,  and  agree,  for  my- 
self, my  heirs,  executors,  administrators  and 
assigns,  that  upon  the  demand  of  said  railway 
company  or  assigns,  at  any  time  within  six 
months  after  the  line  of  said  railway  has 
been  definitely  located  across  said  land,  I  will 
convey  to  the  said  railway  company  or  as- 
signs, by  warranty  deed  free  and  clear  of 
all  incmnbrances  and  liens,  the  said  strip  of 
land ;  and  will  in  and  by  said  deed  or  by  some 
other  good  and  snflScient  instrument,  release 
and  diacbai^e  said  railway  company  or  as- 
signs from  all  claims  for  damages  to  my  land 
by  reason  of  the  construction,  oi>eration  and 
maintenance  of  said  railway,  all  for  the  snm 
of  twelve  hundred  and  fifty  (1,2S0)  dollars  to 
be  paid  to  me  upon  delivery  of  said  deed. 

"Provided,  that  this  agreement  is  upon  the 
express  condition  that  the  said  railway  shall 
be  built  across  my  said  land.  Owner  to  have 
one  farm  grade  crossing. 

"Should  said  railway  not  be  constructed 
across  my  said  land,  then  this  agreement  shall 
be  nnll  and  void. 

"Witness  my  hand  and  seal  this  19  day  of 
June,  A.  D.  190B. 

"Jacob  Stamnes    [Seal]. 
"Anna  Stamnes    [Seal]. 

"In  presence  of  David  G.  Janes." 

Appellant  notwithstanding  having  obtained 
such  writing  proceeded  to  obtain  its  desired 
right  of  way  by  condemnation  proceedings, 
malting  the  owner  and  mortgagee  parties.  In 
incb  proceedings  an  award  of  $2,000,  was 
made  for  the  value  of  the  land  takoi  and 
damages  to  the  land  not  taken.  There  was  a 
contest  before  such  commissioners,  carried  on 
mainly  by  the  mortgagee,  against  the  appel- 
lant in  which  Jacob  Stamnes  admitted  hav- 
ing made  the  writing  referred  to  and  testified 
that  be  considered  |1,250,  would  cover  the 
damages  to  his  property  not  takoi  and  the 
value  of  the  land  for  the  right  of  way.  The 
railway  company  appealed  from  the  decision 
of  the  commissioners  to  the  circuit  court  On 
a  trial  of  the  matter  there  had  appellant  of- 
fered the  contract  before  mentioned  in  evi- 
dence, and  also  offered  to  show  what  Stamnes 
testified  before  the  commissioners,  as  affect- 
ing his  Interest,  and  as  a  bar  to  any  recovery 
as  to  bim  exceeding  $1,200.  He  was  Inter- 
rogated on  the  subject  as  was  also  the  ste- 
nographer who  took  his  evidence  on  the  first 
bearing.  The  contract  and  what  be  so  testi- 
fied to  were  rejected  upon  respondent's  ob- 


jection. The  contest  as  against  the  appel- 
lant was  carried  on  as  before  by  the  mort- 
gagee. The  Jnry  on  evld«ice  tending  to 
establish  the  same  found  that  the  value  of 
the  whole  property  affected  by  taking  the 
right  of  way  was  $10,966.20,  and  that  the 
value  of  the  land  taken  and  the  damages  to 
the  land  not  taken  was  $2,400.  Due  excep- 
tions were  taken  to  the  rulings  of  the  court 
above  mentioned.  After  verdict  such  proceed- 
ings were  had  as  would  preserve  for  con- 
sideration npon  appeal  the  questions  dis- 
cussed in  the  opinion.  Judgment  was  ren- 
dered in  accordance  with  the  verdict,  from 
which  Judgment  this  appeal  was  taken. 

Edward  M.  Hyeer,  for  appellant.  Gittinf 
&  Burgess,  for  respondenta 

MARSHALL,  J.  (after  stating  the  facto). 
Counsel  for  appellant  seems  to  concede,  as 
the  fact  is,  tbat  the  mortgage  security  could 
not  be  really  impaired  so  as  to  bind  the  mort- 
gagee by  any  mere  agreement  between  the 
railway  company  and  the  mortgagor,  or  by 
any  apprizal  in  condemnation  proceedings 
without  substituting  for  that  taken  a  money 
equivalent  the  mortgagee  having  an  oppor- 
tunity to  be  heard.  The  taking  that  must 
thus  be  made  good  to  the  mortgagee  obviously 
covered  the  whole  injury  to  the  estate,  not 
the  mere  value  of  the  strip  of  land  to  be  oc- 
cupied by  the  right  of  way.  That  is  what 
the  statutes  contemplate,  section  1848,  Rev. 
St  1898,  in  providing  that  al)  parties  inter- 
ested in  the  condemnation  proceedings  must 
be  notified,  and  impliedly  must  have  leave 
to  participate  In  such  proceedings,  and  sec- 
tion 1853,  Rev.  St  1898,  providing  for  pro- 
ceedings in  favor  of  the  mortgagee  in  case 
of  a  railway  company  obtaining  title  to  real 
estate  subject  to  a  mortgage  lien  without 
having  provided  therefor.  See,  also,  Ken- 
nedy V.  Railway  Co.,  22  Wis.  681;  Aspln- 
wall  T.  The  Chicago  &  Northwestern  Ry. 
Co.,  41  Wis.  474.  We  do  not  overlook  the 
fact  that  section  1848,  provides  tbat  in  con- 
demnation proceedings  there  shall  be  appriz- 
ed the  valne  of  the  land  proposed  to  be  taken 
and  the  damages  that  will  be  suffered  by  the 
owner  by  reason  of  the  taking,  but  It  seems 
plain  that  the  term  "damages  to  the  owner" 
means  the  diminution  of  the  value  of  the 
land  not  taken  by  direct  Injury  thereto  as 
to  the  whole  ownership  therein,  legal  and 
equitable.  It  has  been  held  elsewhere  under 
a  system  quite  similar  io  ours  that  the  award 
takes  the  place  of  the  land  as  regards  the 
mortgage.  Piatt  v.  Bright  31  N.  J.  Bq.  81, 
and  that  the  award  in  the  condemnation  pro- 
ceedings is  Indivisible,  covering  the  entire 
value  of  the  land  actually  appropriated  and 
the  Injury  to  the  land  not  taken, — in  other 
words,  the  entire  Injury  to  the  estate  by  the 
exercise  of  the  right  of  eminent  domain. 
Bright  V.  Piatt  32  N.  J.  Eq.  362,  870.  The 
foregoing  is  in  accord  with  many  authori- 
ties that  might  be  cited.    The  following  re- 
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late  to  the  mattw.  Dtter  t.  Rlcbmond,  112 
N,  Y.  610,  613,  20  N.  E.  554;  In  re  11th  Ave., 
SI  N.  T.  436;  Baltimore  &  O.  Ry.  Co.  v. 
Thompson,  10  Md.  76;  Wood  y.  Westborongh, 
140  Mass.  403,  6  N.  E.  613;  Severin  t.  Cole 
ft  B.  C.  R.  &  M.  Ry.  Co.,  38  la.  463 ;  Thomp- 
son T.  Chicago,  S.  F6  &  Cal.  By.  Co.,  110  Mo. 
147,  19  S.  W.  77;  Gerrard  v.  O.  &  B.  H.  B. 
R.  Co.,  14  Neb.  270, 15  N.  W.  231. 

Two  branches  of  appellant's  argument,  viz : 
that  the  award  Is  excessive  and  that  the  evi- 
dence of  the  mortgagor's  declaration  and  the 
contract  made  with  him  before  the  com- 
mencement of  the  condemnation  proceedings 
should  have  been  admitted  In  evidence  In 
order  to  bar  any  greater  recovery  as  to  him 
than  |1,200,  or  at  least  to  affect  the  amount 
of  his  recovery,  are  based  on  the  theory  that 
the  mortgagee's  Interest  conld  not  be  im- 
paired BO  long  aa  there  was  ample  value  left 
to  secure  him  after  the  taking.  If  no  larger 
sum  was  allowed  as  compensation  therefor 
than  the  sum  Stamnes  had  indicated  would 
satisfy  him.  No  authorities  are  cited  to 
our  attention  to  sustain  either  proposition. 
There  are  two  seemingly  conclusive  answers 
to  them.  There  could  not  be,  as  we  have 
before  Indicated,  but  one  award.  That  was 
required  to  cover  the  whole  value  of  the  land 
to  be  occupied  and  the  entire  damages  to  the 
land  not  taken.  It  was  not  competent  to 
make  an  award  of  one  sum  in  favor  or  ttie 
mortgagee  and  another  in  favor  of  the  mort- 
gagor. The  award  as  to  the  mortgagee  was 
to  take  the  place  of  the  laud  taken,  con- 
structively or  actually.  The  mortgagee  had 
a  contract  right  to  the  full  benefit  of  the 
value  covered  by  his  mortgage  till  the  mort- 
gage Indebtedness  should  be  paid.  No  part 
of  It  could  be  legitimately  taken  from  him 
without  substituting  therefor  an  equivalent. 
It  was  competent  for  him  to  stipulate  for  any 
amount  of  security  be  saw  fit  and  what  be 
obtained  it  was  not  competent  for  the  court 
to  diminish  without  substituting  the  Just 
compensation  therefor  contemplated  by  the 
constitution. 

The  contract  made  with  the  mortgagor  be- 
fore the  condemnation  proceedings  were  com- 
menced. It  seems,  was,  as  respondent  claims, 
a  mere  option  agreement  which  appellant 
elected  to  abandon  by  commencing  the  con- 
demnation proceedings.  So,  In  any  event, 
when  such  contract  was  offered  In  evidence 
as  a  bar  to  any  greater  recovery  as  to  the 
mortgagor  than  $1,200,  it  was  properly  re- 
jected. 

The  law  is  familiar  that  the  admissions  of 
one  of  several  persons  Jointly  interested  may 
be  given  In  evidence  as  against  all.  Ttiat 
relates  to  situations  where  the  one  making 
the  admission  has  a  right  to  speak  in  some 
respects  as  agent  for  all.  It  does  not  ap- 
ply to  cases  where  there  is  a  community 
of  Interest,  or  to  situations  where  the  one 
making  the  admission  has  no  right  whatever 
to  speak  for  the  others  subsequently  Joined 
with  him.  as  plaintiffs  or  defendants,  in  liti- 


gation respecting  ttte  subject  involved.  la 
those  situations  the  admission  la  only  ad- 
missible as  evidence  against  the  one  making' 
it  Jones  on  Evidence,  i  254 ;  In  re  the  New 
Orleans,  106  U.  S.  13,  1  Sup.  Ot  90,  27  L. 
Ed.  96;  Slaymaker  v.  Gmndacker's  Ex'rs,  lO 
Serg.  &  R.  (Pa.)  75;  Lane  v.  Doty,  4  Barb. 
(N.  Y.)  530-536 ;  McMillan  v.  McDill,  110  111. 
47;  Hammon  v.  Huntley,  4  Cow.  (N.  Y.)  493. 

It  would  seem  to  be  the  logical  result  of 
the  rule  stated  that  where  the  admission, 
as  here,  sought  to  be  established  could  not 
affect  the  right  of  the  person  making  It  with- 
out affecting  the  rights  of  others  Joined  with 
him  in  the  litigation  that  it  is  not  admissible 
at  all,  and  such  is  the  holding  in  the  federal 
case  cited  and  in  McMillan  v.  McDill,  supra. 
In  the  former  in  proceedings  to  determine 
for  Joint  owners  of  a  vessel  damages  caused 
thereto  by  another  vessel,  evidence  of  one 
of  the  owners  given  In  another  action  was 
excluded,  because  not  admissible  as  to  the 
co-owners.  In  the  latter  case  the  subject 
is  discussed  at  considerable  length,  it  being 
stated  as  a  general  rule  that  where  evidence 
of  the  declarations  of  one  of  several  parties 
on  the  same  side  in  litigation  could  not  only 
affect  legitimately,  in  any  event,  himself  and 
could  not  affect  him  wltbonf  affecting  tiis 
co-parties  it  Is  not  admissible.  The  reason- 
ing of  the  court  seems  to  cover  fully  the  prop- 
osition before  us.    The  court  said: 

"It  was  Incompetent  as  against  the  other 
defendants,  and  as  it  could  not  affect  the 
Issue  without  affecting  the  other  defendants 
it  was  in  our  Judgment  Incompetent  to  go 
to  the  Jury  on  the  Issue  involved.  •  •  • 
If  this  was  a  case  where  a  Judgment  could 
be  rendered  against  one  of  the  defendants 
without  affecting  the  rights  of  the  others 
there  might  be  some  ground  for  admitting 
In  evidence  the  declarations  as  against  the 
defendant  who  made  them;  but  such  is  not 
the  case.  •  •  •  Testimony  which  defeats 
one  defendant — one  devisee — defeats  all.  and 
a  Judgment  against  one  necessarily  defeats 
all.  •  •  •  If  the  admissions  here  could 
have  gone  to  the  jury  and  affected  the  rights 
of  none  but  the  one  making  them  no  error 
would  have  been  committed,  but  such  is  not 
the  case." 

To  the  same  effect  is  Phelps  v.  Hartwell, 
1  Mass.  71,  cited  by  the  court  in  the  opinion 
with  numerous  other  authorities. 

The  foregoing  covers  all  the  matters  pre- 
sented for  consideration  by  appellant  We 
have  given  particular  attention  to  the  claim 
that  the  damages  awarded  are  excessive. 
It  seems  that  such  claim  is  based  wholly  on 
the  ideas  above  disapproved,  that  the  Inter- 
est of  the  mortgagor  and  that  of  the  mort- 
gagee are  severable;  that  the  former  was 
willing  to  take  $1,200,  for  all  injury  as  to 
him  by  appellant's  exercise  of  the  right  or 
eminent  domain,  and  that  so  long  as  there 
was  security  enough  left  after  the  taking 
to  satisfy  the  mortgage,  the  security  was  not 
Impaired.    It  is  not  claimed  but  what  there 
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was  e\ddence  produced  by  the  '  respondent 
mortgagee  to  sustain  as  large  an  award  aa 
that  made.    It  follows  that  the  Judgment  of 
the  lower  court  must  be  affirmed. 
80  ordered. 


PATTERSON  v,   CAPPON. 
(Sapreme  Court  of  Wisconsin.    Oct.  9    1906.) 

L  Taxation— Tax  Deed— Eitect  on   Pbjob 

Deed. 
A  second  tax  deed,  based  on  a  tax  levied 
subsequent  to  the  tax  on  which  the  first  tax 
deed  was  based,  did  not  cut  off  all  the  title  and 
interest  conveyed  by  the  first  deed,  where  the 
two  deeds  were  to  the  same  person. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  4B, 
Cent.  Di«.  Taxation,  |  1564] 

2.  JuDOHEKT — Matters  Corcxudbd. 

In  an  action  to  quiet  title,  brought  by  the 
grantee  In  a  tax  deed,  the  owner  called  upon  his 
pantor  to  defend,  but  he  failed  to  do  so,  and 
Judgment  was  rendered  in  favor  of  plaintiff,  and 
defendant  in  such  action  then  sued  his  grantor 
for  breitch  of  the  covenants  of  the  deed.  Held, 
that  the  judgment  in  the  former  action  was  con- 
clusive against  a  contention  on  the  part  of  the 
grantor  that  the  purchase  at  tax  sale  was  for 
the  benefit  of  the  grantee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  |  1248.] 

3.  Appeal  —  Pbesuhftioits  —  FA018  to  Sub- 
tain  Findings. 

Where,  in  an  action  for  breach  of  the  cove- 
nants of  a  deed,  it  was  introduced  in  evidence, 
and  the  court  found  that  the  grantee  therein 
assumed  payment  of  a  mortgage  as  part  of  the 
consideration,  and,  on  appeal,  the  bill  of  excep- 
tions did  not  contain  the  deed,  though  It  refer- 
red to  it,  it  was  presumable  that  it  contained  an 
agreement  whereby  the  grantee  assumed  pay- 
ment of  the  mortgage  as  part  of  the  considera- 
tion. 

[Ed.  Note. — For  cases  In  point,  sen  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  t  3677.] 

Appeal  from  Superior  Court,  Milwaukee 
County ;  J.  C.  Ludwig,  Judge. 

Action  by  John  G.  Patterson  against  Jesse 
Cappon  and  another.  Judgment  in  favor  of 
plaintiff,  and  defendant  Jesse  Cappon  appeals. 
Affirmed. 

An  action  to  recover  damages  for  breach 
of  the  covenants  of  a  deed.  The  facts  of 
the  case  as  alleged  in  the  complaint  are  fully 
stated  in  the  case  on  a  former  appeal  to 
tbis  court,  reported  In  125  Wis.  198,  102  N. 
W.  1083.  The  issues  tried  were  whether  or 
not  (1)  the  plaintiff  was  evicted  as  alleged. 
(2)  Did  plaintiff  suffer  damages  if  evicted  and 
how  much?  (3)  Was  the  purchase  by  Smith 
from  Heller,  the  tax-title  claimant,  a  pur- 
chase for  and  by  the  plaintiff?  The  findings 
of  the  court  and  the  evidentiary  facts  are 
fully  covered  by  the  court's  findings  and  serve 
to  present  the  material  facts  involved.  The 
court  found  In  substance:  On  February  14, 
1894,  defendant  and  his  wife  deeded  to  John 
Debus  the  lot  in  question  for  a  consideration 
of  1700.  This  deed  was  duly  recorded.  It 
contained  covenants  that  the  grantors  were 
well  seised  of  the  premises  as  of  a  good,  ab- 
solute, and  indefeasible  estate  of  inheritance 
In  fee  simple;  that  the  premises  were  free 


and  clear  of  Incumbrances,  except  a  recorded 
mortgage  of  $400;  and  that  the  grantors 
would  forever  warrant  and  defend  the  prem- 
ises in  the  quiet  and  peaceable  possession  of 
the  grantee,  "his  heirs  and  assigns,  against 
all  and  every  person  or  persons  lawfully 
claiming  the  whole  or  any  part  thereof."  On 
March  12,  1895,  Debus  and  wife  deeded  the 
lot  to  plaintiff  in  consideration  of  $204  then 
paid  them  and  the  assumption  by  bim  of  the 
$400  principal  of  the  mortgage,  and  $14,  un- 
paid interest  The  deed  contains  full  cove- 
nants of  warranty,  excepting  this  mortgage. 
When  this  deed  was  delivered  Debus  de- 
livered to  plaintiff  the  deed  he  had  received 
from  defendants.  At  the  time  of  the  sale 
and  transfer  of  the  lot  from  defendants  to 
Debus  the  taxes  which  had  been  assessed  and 
levied  for  the  year  1893  remained  unpaid 
and  the  lot  was  sold  for  this  unpaid  tax  May 
15,  1894,  to  one  Simon  Heller,  who  received 
the  tax-sale  certificate,  and  on  October  20, 
1897,  received  a  tax  deed  of  this  lot  from 
Mllwauliee  county,  on  this  certificate,  which 
then  stood  unredeemed.  The  deed  was  re- 
corded in  the  register  of  deeds'  office  for 
Milwaukee  county  on  October  21, 1897.  Plain- 
tiff was  first  notified  of  this  outstanding  tax- 
sale  lien  and  deed  In  July,  1903,  and 
he  immediately  thereafter  notified  defendants 
thereof,  and  demanded  that  they  procure  the 
tax  title  for  him.  This  they  refused  to  do. 
The  lot  was  unoccupied  at  the  time  of  the  levy 
and  sale  for  taxes  and  when  the  deed  issued, 
and  it  remained  unoccupied  until  the  year 
1903,  when  Simon  Heller  went  Into  actual 
possession  by  cultivating  and  raising  a  crop 
of  grain  on  it  On  October  5,  1903,  Heller 
conveyed  his  title  and  interest  In  the  lot  to 
one  Darwin  W.  Smith,  by  special  warranty 
deed.  On  October  8,  1903,  Smith  brought  an 
action  In  Milwaukee  county  circuit  court 
against  plaintiff  to  quiet  title  to  the  lot,  and 
on  October  10,  1903,  plaintiff  served  a  copy 
of  the  Btuamons  and  complaint  in  the  action 
on  defendants,  with  a  notice  of  facts  on 
which  the  action  was  based,  and  that  he 
would  look  to  defendants  to  make  good  their 
covenants  in  their  deed  to  Debus.  He  there- 
in tendered  defendants  the  defense  of  the 
action  brought  by  Smith.  The  defendants  re- 
fused and  neglected  to  defend  this  action.  On 
October  30,  1903,  the  court  awarded  Judg- 
ment that  Smith  was  the  owner  in  fee  of  the 
lot  and  quieted  title  to  it  as  against  plain- 
tiff. Smith  has  held  possession  under  tbe 
deed  and  Judgment  The  plaintiff  was  dis- 
X>osBessed  by  Heller  at  the  time  he  recorded 
his  deed.  The  court  found  that  plaintiff  bad 
paid  $204  at  tbe  time  Debus  delivered  the 
deed  of  the  lot  to  him,  and  that  he  thereafter 
paid  the  mortgage  of  $400,  principal,  and  $14, 
interest,  making  a  total  of  $618,  the  amount 
of  his  damages  caused  by  defendants'  breach 
of  the  covenant  of  their  deed  of  quiet  and 
peaceable  possession  of  the  lot  Mary  E. 
Cappon  was  the  wife  of  Jesse  Cappon  when 
they  gave  their  deed  to  Debus  and  she  signed 
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tbe  deed  only  to  bar  her  right  of  dower  In 
the  lot  Smith  bought  the  lot  at  the  re- 
qnest  of  Charles  T.  Hlckoz,  who  was  then 
plalntUT'B  attorney.  The  plaintiff  refused 
to  purchase  from  Simon  Heller  or  have  any- 
thing to  do  with  Buch  transfer  by  Heller  to 
Smith.  He  had  no  interest  in  the  transfer, 
and  Is  in  no  way  Interested  In  or  benefited  by 
It  On  May  25,  1898,  Milwaukee  county  gave 
a  tax  deed  to  SUuon  Heller  of  this  lot  on  a 
tax-sale  certificate  for  the  taxes  of  1894, 
which  deed  was  recorded  in  the  proper  office 
in  Milwaukee  county  on  the  same  day.  Upon 
these  facts,  the  court  held  that  plaintiff  was 
evicted  from  the  lot;  that  such  eviction  was 
a  breach  of  the  covenants  of  defendants' 
warranty  deed  to  Debus;  that  these  cove- 
nants were  transferred  to  plaintiff  by  the 
deed  from  Debus  and  vested  him  with  the 
right  of  action  growing  out  of  the  breach; 
that  they  were  broken  by  plaintiff's  eviction 
from  the  lot  by  Heller  when  he  recorded  his 
first  tax  deed;  that  Smith  is  now  the  succes- 
sor in  title  and  ownership  of  the  Interest  ac- 
Quired  by  Heller;  that  plaintiff  has  been, 
and  is  now,  evicted  from  the  lot  and  has 
suffered  the  damages  claimed  by  him,  namely, 
the  sum  of  $618,  the  amoimt  he  paid  as  pur- 
chase price  for  the  premises;  and  that  the 
purchase  by  Smith  was  not  by  or  for  the 
benefit  of  plaintiff.  Judgment  was  awarded 
that  plaintiff  recover  from  defendant  Jesse 
Cappon  the  simi  of  |618,  the  purchase  price 
paid  for  the  lot  with  Interest  thereon  from 
October  21,  1897.  Defendant  appeals  from 
this  judgment 

Charles  J.  Weaver,  for  appellant  Chas. 
T.  HIckox,  for  respondent 

SIBBEGKBR,  J.  (after  stating  the  facts). 
The  finding  of  the  court  that  plaintiff  was 
evicted  by  the  conveyance  to  Heller  under  the 
tax  deed  from  the  county  for  the  delinquent 
tax  of  1893,  is  assailed  by  appellant  upon 
the  ground  that  the  title  thus  acquired  by 
Heller  was  extinguished  by  the  taking  of  a 
subsequent  tax  deed  based  upon  the  tax  sale 
for  the  unpaid  taxes  of  1894.  There  Is  no 
dispute  that  Heller  obtained  two  tax  deeds 
apon  the  lot  the  first  in  October,  1897,  based 
on  the  delinquent  tax  of  1893,  and  the  sec- 
ond in  May,  1898,  based  on  the  delinquent 
tax  of  1894.  The  claim  is  that  since  the  sec- 
ond deed  was  based  on  a  tax  levied  subse- 
quent to  the  one  of  the  first  tax  deed,  this 
second  tax  deed  cuts  off  all  title  and  interest 
conveyed  by  the  first  tax  deed.  Such  would 
unquestionably  have  been  the  result  if  the 
second  conveyance  had  been  to  another  per- 
son than  the  grantee  under  the  first  tax  deed. 
No  satisfactory  reasons  are  presented  show- 
ing why  such  a  consequence  should  follow 
where  the  same  person  takes  the  two  convey- 
ances. If  conveyances  are  made  to  different 
persons  under  such  circumstances,  it  is  ob- 
vious that  the  failure  of  the  grantee  in  the 
prior  tax  deed  to  pay  subsequent  taxes  must 


result  in  legal  effect  the  same,  as  regards 
the  state's  enforcement  of  Its  lien  against 
the  land  by  sale  and  forfeiture  of  title,  as 
default  by  the  original  owner  to  discbarge 
this  lien  against  the  land,  no  such  conse- 
quences are  necessarily  involved  when  the 
tax-title  grantee  secures  a  second  tax  deed 
on  a  tax  certificate  issued  prior  to  bis  first 
deed.  Under  such  circumstances,  the  state, 
having  received  payment  in  full  of  its  tax, 
may  convey  the  title  arising  out  of  such  sale, 
the  grantees  being  the  same  persons.  The 
title  thus  conveyed  raises  no  conflict  of 
adverse  Interest  or  ownership,  and  no  revoca- 
tion or  foreclosure  of  the  interest  vested 
under  the  prior  deeds  need  be  affected  to 
grant  a  clear  title  by  the  separate  deedsi 
Under  such  circumstances,  there  is  no  ob- 
stacle in  the  law  to  letting  the  title  and  in- 
terest covered  by  each  deed  stand  as  the 
foundation  of  a  grant  unaffected  by  sub- 
sequent conveyances,  and  to  treating  them  as 
separate  conveyances  and  to  allowing  any 
subsequent  one  to  aid  whatever  infirmity  may 
exist  in  a  prior  one.  This  point  of  view  was 
adopted  In  the  esse  of  Lybrand  v.  Han^,  81 
Wis.  230,  where  the  tax-deed  grantee  took 
deeds  on  sales  for  taxes  which  wei'e  subse- 
quent to  the  one  on  which  the  first  issued 
but  prior  to  the  issuance  of  the  first  deed. 
The  court  there  said :  "Hence  the.  taking  of 
the  tax  deeds  upon  the  certificates  issued 
on  the  sales  for  nonpayment  of  the  taxes 
for  the  last-mentioned  years,  instead  of 
paying  such  taxes,  was  no  violation  of  any 
duty  or  obligation.  Under  these  circumstan- 
ces, we  see  no  good  reason  why  the  plain- 
tiff could  not  strengthen  his  title  by  taking 
such  deeds,  or  why  he  may  not  maintain 
this  action  upon  them,  notwithstanding  he 
may  have  a  good  title  without  them  by  vir- 
tue of  the  deeds"  theretofore  Issued.  This 
meets  appellant's  contention  that  no  rights 
could  be  claimed  under  the  first  tax  deed 
to  Heller.  We  must  hold  that  this  first  tax 
deed  remains  a  valid  conveyance  of  the 
title  and  that  Heller  conveyed  such  title 
to  his  grantee  Smith. 

It  is  contended  that  the  purchase  by  Smith 
was  for  the  plaintiff's  benefit  and  that  be 
is,  in  fact  the  purchaser  under  such  convey- 
ance. The  court  found  that  plaintiff  re- 
fused to  purchase  Heller's  interest  or  to 
become  Interested  In  that  transaction  In 
any  respect  after  notice  that  his  attorney 
had  furnished  Smith  the  money  to  purchase 
the  lot,  and  that  he  In  no  way  acquired  any 
legal  or  equitable  rights  to  the  premises 
by  virtue  of  that  transfer.  The  evidence 
on  this  subject  Is  not  in  conflict  and  noth- 
ing appears  to  Impeach  the  plaintiff's  claim 
that  he  absolutely  refused  to  purchase  the 
outstanding  tax  title  or  to  become  a  partic- 
ipant In  the  purcliase  by  Smith  for  his 
attorney.  No  way  Is  suggested  and  none  is 
perceived  of  compelling  him  to  take  the 
Smith  title  and  paying  the  consideration 
actually  received  by  Heller.    The  evidence 
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rails  to  show  that  plaintiff  collnded  with 
bis  attorney  to  make  this  purchase  for  bla 
benefit  or  interest.  Thla  state  of  facts  is 
conclusive  and  necessarily  refutes  appel- 
lant's claim  ttiat  plaintiff  Is  tbe  beneficiary 
in  fact  under  tbls  sale.  Another  answer  to 
this  contention  may  be  found  in  the  con- 
chislTeness  of  the  Judgment  in  the  case  of 
Smith  against  plaintiff,  wliich  adjudges 
the  title  to  the  lot  to  be  In  Smith,  after 
plaintiff  had  notified  defendants  of  the  ol>- 
Ject  of  this  action,  had  served  them  with 
copies  of  the  sammons  and  complaint  and 
bad  tendered  them  the  defense  In  the  ac- 
tion. We  must  hold  that  the  court's  find- 
ings on  this  issue  are  sustained  by  the  evi- 
dence and  that  the  title  and  possession  vest- 
ed In  Hellw  and  his  grantee  Smith,  &nd 
that  plalntUTs  complaint  of  an  eviction  Is 
established.  The  warranty  of  peaceable 
and  undisturbed  possession,  as  stated  in 
the  opinion  on  the  former  appeal,  "Is,  of 
course,  breached  by  an  eviction  which  de- 
prives the  grantee  of  the  possession  so  war- 
ranted, and  gives  to  him  the  right  of  sub- 
stantial recovery  limited  to  the  original 
purchase  price  of  the  land." 

The  court  awarded  damages  in  the  sum 
of  1618,  the  amoimt  plaintiff  alleges  he 
paid  to  Debus  for  the  land.  Appellant 
claims  that  this  is  excessive  and  that  the 
item  of  $414,  paid  on  the  mortgage,  was 
Improperly  allowed.  The  damages  allowed 
were  made  up  of  |204,  the  sum  paid  by  plain- 
tiff to  Debus  In  money,  and  the  sum  of 
$414.  the  amount  of  the  mortgage  on  the 
land  when  so  transferred  and  which  plain- 
tiff  assumed  to  pay  as  part  of  the  consid- 
eration. The  defendants  admit  the  pay- 
ment to  Debus  of  |204,  In  money,  and  al- 
lege that  the  plaintiff  paid  the  mortgage 
indebtedness,  took  an  assignment  of  the 
lame,  and  that  such  assignment  and  pay- 
ment "constituted  a  payment  of  said  note 
and  mortgage  which  said  plaintiff  had  as- 
inmed  and  agreed  to  pay."  These  admis- 
sions are  quite  clearly  to  the  effect  that 
there  was  no  issue  taken  with  the  plaintiff 
npon  the  allegation  that  be  actually  paid 
the  sum  of  $618  as  the  consideration  for 
the  lot,  and  that  he  assumed  the  mortgage 
tmder  the  deed  from  Debus  and  wife  and 
had  paid  it  before  the  action  was  commenced. 
The  record,  however,  discloses  that  this 
deed  was  introduced  in  evidence,  and  sub- 
mitted to  the  trial  court,  and  the  court  found 
npon  this  question  that  plaintiff  by  such 
conveyance  assumed  payment  of  this  mort- 
gage as  part  of  the  consideration  for  the 
sale  and  transfer  thereof.  The  bill  of  ez- 
cq)t]ons  does  not  contain  tbls  deed:  refer- 
ence is,  however,  made  to  it.  Under  these 
circumstances,  it  must  be  presumed  that  it 
contained  an  agreement  of  the  parties  show- 
lug  that  plaintiff  assumed  payment  of  this 
mortgage  as  part  of  the  consideration.  This 
In  itself  is  sufficient  to  sustain  the  court 
in  its  conclusion   that  plaintiff  paid   $618 


as  the  purchase  price  of  the  land  and  in 
holding  that  the  plaintiff  paid  the  mortgage 
so  assumed  by  him.  The  amount  so  paid 
was  a  part  of  the  damages  In  the  case,  and 
Judgment  was  properly  awarded  for  the  recov- 
ery of  the  sum  of  $618  and  interest. 
Judgment  affirmed. 


PATNB  V.  PATNH  et  aL» 
(Supreme  Court  of  Wisconsin.    Oct  9,  1908.) 

1.  OoNTBiBtnron— Joint  Dxbtobs. 

Where  plaintiff  for  more  than  sis  years  be- 
fore the  commencement  of  the  action  bad  alone 
discharged  a  contract  obligation  of  himself  and 
defendants  to  support  and  care  for  O-,  he  could 
compel  defendants  to  reimburse  him  for  the  ex- 
cess he  had  paid  on  account  of  defendants'  fail- 
nre  to  perform  their  part  of  the  common  obliga- 
tion. 

(Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contribution,  H  10-12.] 

2.  Samb— Pabtikb. 

Where  plaintiff,  his  wife,  and  defendants 
were  Jointly  liable  under  a  contract  for  the  sup- 
port of  C.  during  her  life,  and  plaintiff  furnish- 
ed more  than  his  share  of  such  support,  he  could 
recover  against  any  one  or  more  of  the  persons 
liable  to  him  for  contribution  without  proceed- 
ing against  all,  and,  hence,  plaintiff's  wife  was 
not  a  necessary  party  to  such  action. 

[Bd.  Note. — For  cases  in  point,  see  voL  11, 
Oent  Dig.  Contribution,  I  19.] 

5.  SAICB— MOBTQAOEK. 

Two  of  the  parties  jointly  liable  on  a  con- 
tract for  the  support  of  C.  executed  a  mortgage 
on  their  separate  real  estate  to  secure  perform- 
ance of  the  contract,  and  on  a  sale  of  a  portion 
of  such  real  estate,  the  Hen  of  the  mortgage  was 
assumed  by  the  purchaser.  Held,  that  such  pur- 
chaser was  not  a  necessary  party  to  an  action 
by  one  of  the  parties  to  the  contract  for  support 
against  the  others  for  contribution  in  which  no 
effort  was  made  to  enforce  the  mortgage. 
4.  Pi.eAdino— Nkw  Uattbb— Plea  in  Abate- 
KENT— Reply. 

Rev.  St.  1898,  §  2067,  provides  that  any 
allegation  of  new  matter  not  pleaded  as  a 
couuterclaim  is  to  be  deemed  controverted  by  the 
adverse  party.  Held,  that  where  an  answer 
alleged  the  absence  of  necessary  parties  In  abate- 
ment, such  allegation  was  deemed  denied  with- 
out a  reply. 

6.  CoHTBAors  —  Support  of  Pabkrt  —  Con- 
struction. 

Two  daughters.  In  order  to  insure  to  their 
mother  support  and  care  for  the  remainder  of 
her  life,  joined  In  a  contract  to  furnish  such 
support,  and  in  consideration  of  their  husbands 
joining  In  the  contract.  Joined  in  a  conveyance 
of  real  estate  jointly  owned  by.  them,  their 
mother,  and  hrotner,  to  their  respective  husbands. 
Held,  that  the  mother  was  entitled  to  such  sup- 
port, wherever  she  might  reside,  and  that  the 
contract  did  not  contemplate  that  the  support 
should  be  furnished  solely  at  the  expense  of  the 
parly  with  whom  she  did  reside. 

[Ed.  Note. — For  cases  In  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  {  855.] 

e.  Husband  anu  Wife— Sepabate  Estate- 
Contracts. 

Where,  by  a  contract  for  the  support  of 
O..  her  married  daughters  were  protected  from 
liability  under  the  statutes  for  furnishing  her 
support  in  case  she  l>ecame  unable  to  maintain 
herself,  such  contract  operated  to  the  benefit 
of  the  daughters'  separate  estates,  and  thus  en- 
i  abled  them  to  join  therein. 


'Rebaarlos  denied  November  7,  190C. 
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7.  coktbibxjtion  —  aonoit  —  bvidbnob  — 
Relevancy. 

In  an  action  for  contribatlon  between  joint 
contractors  under  a  contract  for  support,  evi- 
dence of  the  value  of  two  pieces  of  land  con- 
veyed to  plaintiff  and  defendant  P.  in  considera- 
tion of  their  joining  in  tlie  contract,  the  condi- 
tion of  health  of  the  person  supported  while  she 
resided  at  plaintiff's  bouse,  and  the  reasonabl* 
value  of  the  support  furnished  by  him,  waa 
relevant 

8.  WiTNEaSES  —  OOMPETINOT  —  HuaBAKD  AHD 

Wife— Aqenot. 

Plaintiff,  his  wife,  and  defendants  were 
jointly  liable  on  a  contract  to  support  plaintiffs 
mother,  and,  during  the  furniBning  of  such 
support  by  plaintiff,  his  wife  performea  the 
labor  incident  to  furnishing  the  same  in  plain- 
tiff's household  in  the  usual  course  of  the  house- 
hold's affairs.  Held,  that  the  wife  was  not 
competent  to  testify  as  against  her  husband  on 
the  theory  that  she  acted  as  his  agent  in  furnish- 
ing the  support  fw  which  he  demanded  oontribu- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {{  153-150.] 

9.  TBIAL  —  SpEOIAI.    VBBDIOT  —  iNTKBEOaATO- 
UES. 

In  an  action  for  contribution  against  per- 
sona jointly  liable  on  a  contract  for  support 
of  C,  a  question  in  a  special  verdict  calling  for 
a  finding  of  the  reasonable  value  over  and  above 
the  value  of  C.'s  services  in  the  household  and 
of  the  support  and  care  furnished  to  O.  by  plain- 
tiff and  his  wife  from  January  7,  1899,  to  the 
date  of  ex's  death,  was  not  objectionable  as  cover- 
ing two  separate  Issnable  facts. 

10.  CONTBACTS  —  CONBTBUCTION  —  QUESTIONS 
ton    COTTBT    OB    JUBY. 

Where  a  contract  for  support  sued  on  was 
not  in  dispute  under  the  evlaence,  its  construc- 
tion was  for  the  court 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  I  767.] 

Appeal  from  Circuit  Court,  Columbia 
County;  Chester  A.  Fowler,  Judge. 

Suit  by  George  Payne  against  Albert  Payne 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Plaintiff  brings  this  action  to  enforce  con- 
tribution against  the  defendants  for  their 
failure  to  perform  the  obligations  of  a  con- 
tract, made  by  himself  and  wife  and  the 
defendants,  for  the  support  of  Bridget  Cuddy, 
who  is  the  mother  of  bis  wife  and  the  de- 
fendant, Catherine  Payne.  He  alleges  that 
by  reason  of  the  defendants'  failure  to  per- 
form their  part  of  this  contract  be  was  com- 
pelled to  support  Mrs.  Cuddy,  and  to  incur 
expenses  In  excess  of  his  proportion  under 
it,  and  he  therefore  demands  contribution 
from  the  defendants  of  their  proportionate 
shares  of  the  expenses  he  has  so  incurred. 
It  appears  that  Bridget  Cuddy,  her  two 
daughters,  Mary  Payne  and  the  defendant 
Catherine  Payne,  and  W.  T.  Cuddy,  ber  son, 
bad  the  title  to  and  interest  In  lands  left 
them  by  their  deceased  husband  and  father, 
and  that  the  daughters  and  their  husbands, 
George  and  Albert  Payne,  entered  into  a  wrlt> 
ten  contract  with  Bridget  Cuddy,  the  mother,  in 
1884,  for  her  support  and  care  for  the  remain- 
der of  ber  life.  In  consideration  of  their 
entering  Into  this  agreement  and  the  pay- 
ment of  $400  each   by  George  and  Albert 


Payne,  Bridget  Cuddy,  Catherine  Payne,  and 
W.  T.  Cuddy  conveyed  tlielr  interest  in  »i4 
acres  of  this  land  to  the  plaintiff ;  and  Bridget 
Cuddy,  Mary  Payne,  plaintiff's  wife,  and  W. 
T.  Cuddy  conveyed  their  interest  In  a  re- 
maining 40  acres  to  the  defendant  Albert 
Payne.  To  secure  the  performance  of  the 
agreement  for  Bridget  Cuddy's  support,  Ma- 
ry and  Catherine  Payne  made  and  executed 
a  mortgage  on  lands  owned  by  them  sepa- 
rately, which  mortgage  was  also  signed  by 
their  husbands.  The  agreement  for  the  sup- 
port of  Bridget  Cuddy  was  to  the  effect  that 
her  support  and  care  and  the  expense  ot 
ber  burial  should  be  furnished  by  the  parties 
to  this  contract,  namely,  the  plaintiff  and  his 
wife  and  the  defendants.  Bridget  Cuddj 
ba<f  the  right  and  privilege  of  living  wltli 
plaintiff's  or  defendants'  family  as  ahu 
should  elect,  and  for  such  time  as  she  de- 
sired. She  lived  with  the  plaintiff  or  the  de- 
fendants from  the  time  this  agreement  waa 
made  until  her  death  in  May,  1003.  Plain- 
tiff alleges  that  for  more  than  the  six  years 
Immediately  preceding  the  commencement  of 
this  action  defendants  wholly  failed  and  neg- 
lected to  perform  any  port  of  their  obliga- 
tions under  this  agreement,  and  that  he  was 
compelled  to  furnish  all  the  care  and  sup- 
port of  Bridget  Cuddy,  and  he  therefore  de- 
mands contribution  from  the  defendants  for 
their  proportionate  share  of  the  expenses  so 
Incurred  by  him.  The  defendants  allege  full 
performance  of  the  contract  on  their  part. 
They  also  allege  that  Mary  Payne,  plalntifTs 
wife.  Is  a  necessary  party  to  this  action,  and 
that  since  the  lands  covered  by  the  mortgage 
given  by  Mary  and  Catherine,  the  daughters 
of  Mrs.  Cuddy,  have  been  sold  and  conveyed 
to  W.  T.  Cuddy,  he  has  assumed  the  lien 
created  by  the  mortgage  and  should  be  mndb 
a  party  to  the  action.  Neither  Mary  Payne 
nor  W.  T.  Cuddy  were  made  parties  to  the  ac- 
tion. The  case  was  tried  J>efore  the  court 
and  a  jury  upon  the  Issues  so  raised  by  the 
pleadings.  The  jury  returned  the  following 
special  verdict:  "Ques.  1.  What  Is  the  rea- 
sonable value,  over  and  above  the  reasonable 
value  of  her  services  In  the  household  and 
family  of  the  plaintiff,  If  anything,  of  the 
support  and  care  furnished  to  Bridget  Cuddy 
by  the  plaintiff  and  his  wife  from  January 
7,  1899,  to  ber  death  on  May  18,  10037  Ans. 
$672.  Ques.  2.  What  is  the  reasonable  value 
of  the  support  and  care  furnished  by  the 
defendant,  Albert  Payne,  and  his  wife  during 
the  period  fixed  by  the  first  question?  Ans. 
$5.  Ques.  3.  What  is  the  reasonable  value, 
over  and  above  the  reasonable  value  of  her 
services  In  the  family  and  household  of  the 
plaintiff.  If  anything,  of  the  support  and  care 
furnished  to  Bridget  Cuddy  by  the  plaintiff 
and  his  wife  from  October,  1888,  to  January 
7,  1899?  Ans.  Nothing.  Ques.  4.  What  Is 
the  reasonable  value  of  the  support  and  care 
furnished  to  Bridget  Cuddy  by  Albert  Payne 
and  Ills  wife  during  the  period  fixed  by  the 
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third  question?  Ana.  $70."  The  court  de- 
ducted $75  as  the  total  ralne  of  the  support 
and  care  furnished  by  defendants  to  Bridget 
Cuddy  during  the  period  of  the  contract  ftam 
the  total  amount  furnished  by  the  plaintiff 
nrithin  the  six  years  Immediately  preceding 
file  commencement  of  this  action,  and  award- 
ed  Jndcment  In  plaintiff's  faror  for  one-half 
of  ttie  iwlance,  as  the  amount  to  be  contrlb- 
Qted  by  the  two  defendants  for  the  support 
and  care  of  Mrs.  Cuddy  under  the  contract 
This  is  an  aiqpeal  from  such  Judgment. 

Daniel   H.  Orady,   for  appellants.    J.  EL 
Bogers,  for  respondent 

SIBBBCKBB,  J.  (after  stating  the  facts). 
.Plaintiff  rests  his  right  to  recovery  upon  an 
Implied  obligation  flowing  from  the  contract 
for  Mrs.  Cuddy's  support  and  care,  under 
which  the  plaintiff  and  each  of  one  of  the 
other  parties  were  bound  In  the  same  degree 
to  discharge  the  common  burden.  He  avers 
that  for  more  than  six  years  before  the  com- 
moicement  of  this  action  he  in  fact  dis- 
charged this  obligation  alone,  and  be  demands 
that  the  defendants  contribute  their  shares 
by  reimbursing  him  for  the  excess  he  has  paid 
on  account  of  their  failure  to  perform  their 
part  of  the  common  obligation.  The  right  to 
contribution  under  similar  circumstances  is 
well  established  and  its  enforcement  in  legal 
actions  has  been  sustained  in  the  decisions  of 
this  court  Bnshnell  v.  Bushnell,  77  Wla  436, 
46  N.  W.  442,  9  li.  R.  A.  411 ;  Mason  t.  Pler- 
ron,  63  Wla  239,  23  N.  W.  119;  Faurot  v. 
Gates.  86  Wis.  569,  57  N.  W.  294.  See,  also, 
the  following  cases  In  other  jurisdictions 
Jaoobameyer  t.  Jacobsmeyer,  88  Mo.  App.  102; 
Odlome  v.  Moulton,  64  N.  H.  211,  9  Att.  625; 
Fletdier  t.  Orover,  11  N.  H.  368,  35  Am.  Dec. 
497 ;  Power  v.  Rees,  189  Pa.  496,  42  Ati.  2& 
The  defendants  Insist  that  since  plaintiff's 
wife  Is  a  party  to  the  contract  the  court  erred 
in  denying  their  request  to  malie  her  a  party 
to  this  action.  From  the  foreging  statement 
it  clearly  follows  that  plaintiff  is  entitled  to 
entarm  his  alleged  claim  for  contribution,  and 
Oat  be  may  do  this  by  proceeding  against 
any  one  or  more  of  the  persons  liable  to  him 
for  their  proportionate  share  without  pro- 
ceeding against  all  persons  so  liable  to  him. 
It  is  apparent  that  plaintlfTs  wife,  as  one  of 
the  parties  equally  boimd  on  the  face  of  the 
agreement  by  the  common  burden,  was  not  a 
necesaary  party  to  the  action  against  the  de- 
fendants to  recover  from  them  their  propor- 
tionate dtares  of  the  amount  due  plaintiff  un- 
der the  contract  The  claim  that  W.  T.  Cud- 
dy should  have  been  made  a  defendant  in 
this  action,  upon  the  ground  that  he  had 
assumed  the  lien  of  the  mortgage  given  by 
Mary  and  Catherine  Payne  on  their  separate 
>eai  estate,  which  he  thereafter  purchased,  to 
secure  the  performance  of  the  contract,  is  not 
well  founded.  This  is  not  an  action  to  en- 
force the  mortgage  security  in  favor  of  Mra 
Cuddy,  but  one  for  the  enforcement  of  the 


personal  liability  of  the  parties  to  contribute 
their  proportionate  shares  of  the  contract  ob- 
ligation. There  is  nothing  to  show  that  W. 
T.  Cuddy  assumed  this  personal  liability  of 
the   defendanta 

Defendants  requested  that  plaintiff's  wife 
and  W.  T.  Cuddy  be  made  parties  to  the  ac- 
tion, upon  the  ground  that  they  are  proper 
and  necessary  parties  to  a  final  determination 
of  the  questions  presented  under  the  allega- 
tions of  the  answer.  It  is  contended  that  the 
allegations  of  the  answer  showing  that  they 
are  necessary  parties  to  the  action  constitute 
pleas  in  abatement,  and  that,  since  plaintiff 
failed  to  reply  to  them,  they  stand  admitted, 
and  therefore  defendants'  request  that  they  be 
made  parties  should  have  been  granted.  The 
court  refused  the  request,  and  treated  these 
allegations  of  the  answer  as  new  matter  at 
issue  without  a  reply,  and  tried  the  questions 
raised  by  them  with  the  general  issues  In  the 
case.  Under  section  2667,  Rev.  St  1898,  any 
allegation  of  new  matter,  not  pleaded  as  a 
counterclaim,  is  to  be  deemed  controverted  by 
the  adverse  party.  All  special  rules  govern- 
ing pleas  of  abatement  and  bar  at  the  com- 
mon law  have  been  modified  by  the  Code,  and 
matters  pleaded,  whether  in  bar  or  in  abate- 
ment, are  to  be  alleged  In  one  answer  and  may 
be  tried  together  in  the  court's  discretion, 
under  the  Code  and  the  fourteenth  rule  of 
the  circuit  court  rules  of  practice.  Roys  v. 
Lull,  9  Wis.  324;  Wood  v.  Lake,  13  Wis.  84; 
Canfleld  v.  The  Watertown  Fire  Ina  Co.,  55 
Wla  419,  18  N.  W.  262;  Freeman  v.  Car- 
penter, 17  Wla  126 ;  Bliss  on  Code  Pleading, 
(I  3-5 ;  Pomeroy's  Code  Remedlea  §1  697,  698. 

It  is  urged  that  error  was  committed  be- 
cause the  court  held  that  the  evidence  estab- 
lishing the  contract  was  not  disputed  and  that 
by  its  term  plaintiff  and  bis  wife  and  the  de- 
fendants oecame  Jointly  and  severally  bound- 
en  to  furnish  support  and  care  to  Bridget 
Cuddy  as  therein  stipulated,  and  that  Bridget 
Cuddy  had  the  right  to  live  at  the  home  of 
either  the  plaintiff  or  the  defendants  at  such 
times  and  for  such  periods  as  she  might  de- 
sire. It  is  obvious  that  this  contract  was  en- 
tered into  by  Mary  and  Catherine  Payne, 
daughters  of  Bridget  Cuddy,  in  order  to  as- 
sure to  their  mother  support  and  care  for  the 
remainder  of  her  life,  and  that  she  should 
have  the  privilege  of  living  at  their  respec- 
tive homes  if  she  so  chose,  and  that  the 
daughter^  in  consideration  of  such  support 
and  care.  Joined  in  a  conveyance  of  the  real 
estate.  Jointly  owned  by  them,  their  mother 
and  brother,  to  their  respective  husbanda 
Gteorge  and  Albert  Payne,  who.  In 'considera- 
tion of  the  transfer  of  this  real  estate  to  them, 
Joined  in  the  contract  for  support  The  terms 
of  the  agreement.  In  the  light  of  these  facts 
and  circumstances,  clearly  indicate  that  the 
parties  to  It  were  obliged  to  furnish  the  moth- 
er the  care  and  support  stipulated  wherever 
she  might  choose  to  reside,  and  that  it  was  not 
contemplated  or  agreed  that  such  support  was 
to  bs  furnished  solely  at  the  expense  of  the 
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party  with  whom  she  resided.  To  constrae 
the  contract  as  appellant  contends  would  give 
Its  terms  a  special  and  strained  significance 
which  they  do  not  naturally  import,  and 
wonld  conflict  with  the  apparent  intentions 
o(  the  parties. 

It  is  urged  that  the  defendant,  Catherine 
Payne,  could  not  bind  herself  at  law  as  a 
party  to  this  agreement,  since  it  In  no  way 
affected  her  separate  property  or  business. 
The  contract  made  provision  for  the  mother's 
support  and  care  for  life.  It  seems  she  con- 
tributed to  this  object  to  the  extent  of  trans- 
ferring her  interest  in  the  lands  conveyed  to 
George  and  Albert  Payne.  Tet  the  parties 
evidently  did  not  consider  this  a  suflScient  con- 
sideration to  compensate  for  the  undertaking, 
and  the  daughters  obligated  themselves  to 
share  this  burden  with  their  husbands  equally 
by  joining  in  the  contract,  and  they  secured 
Its  performance  by  pledging  their  separate 
estates  under  a  mortgage.  The  fact  that 
Bridget  Cuddy  was  provided  support  and  care 
for 'life  by  this  transaction,  which  protected 
her  daughters  from  liability  under  the  stat- 
utes for  furnishing  her  support  in  case  she 
should  become  unable  to  maintain  herself, 
furnishes  good  groimds  for  the  taking  of  such 
steps  as  they  might  deem  proper  to  protect 
themselves  and  their  separate  estates  from 
such  liability.  Her  support  and  care  under 
this  contract  therefore  operated  to  the  benefit 
and  advantage  of  her  daughters'  separate 
estates,  and  thus  enabled  them  to  make  a  con- 
tract in  respect  fnereto,  and  brings  the  transac- 
tion within  the  class  covered  by  the  statute  re- 
moving the  common-law  disabilities  of  mar- 
ried women  to  make  binding  contracts.  Krlz 
V.  Peege,  119  Wis.  105,  95  N.  W.  108 ;  Citizens' 
L.  &  T.  Co.  V.  Witte,  lia  Wis.  60,  92  N.  W. 
443 ;  Mueller  v.  Wiese,  95  Wis.  381,  70  N.  W. 
485;  suck  v.  Padden,  111  Wis.  42,  86  N.  W. 
668. 

A  number  of  exceptions  to  the  reception  of 
testimony  are  arged  upon  our  attention. 
Plaintiff  testified  to  the  respective  value  of 
the  two  pieces  of  land  conveyed  to  him  and 
the  defendant  in  consideration  of  their  assum- 
ing to  aid  in  the  support  and  care  of  Bridget 
Cuddy;  as  to  her  condition  of  health  while 
she  resided  at  his  house,  and  the  reasonable 
value  of  the  support  which  he  furnished  her 
during  the  period  for  which  he  sued.  The 
reception  of  this  evidence  as  well  as  that  of 
George  Payne,  Jr.,  concerning  Mrs.  Cuddy's 
fear  of  the  defendant,  is  urged  as  prejudicial 
because  the  witnesses  bad  no  knowledge  on 
the  subject,  and  because  it  had  no  relevancy 
to  the  issVies  tried.  An  examination  of  the 
exceptions  discloses  that  the  evidence  was  ma- 
terial and  competent,  and  that  the  witnesses 
testified  from  personal  knowledge. 

Other  exceptions  were  urged  against  the 
rejection  of  evidence  offered  by  defendant 
of  conversations  with  W.  T.  Cuddy  as  to  his 
assumptiou  of  the  mortgage  obligation  and  of 
proof  tending  to  show  111  feeling  between  all 
the   parties.     The   record  shows  that  this 


evidence  was  either  wholly  Immaterial  or  so 
slightly  related  to  the  issues  litigated  tliat 
no  prejudice  resulted  from  its  exclusion.  De- 
fendant called  the  plaintiff's  wife  as  a  wit- 
ness in  the  case  upon  the  ground  that  she 
acted  as  bis  agent  in  furnishing  the  support 
and  care  to  Mrs.  Cuddy,  for  which  he  asked 
to  be  compensated,  and  as  therefore  compe- 
tent to  give  evidence  of  the  nature  and  kind 
of  support  and  care  he  furnished.  We  find 
no  support  for  this  contention.  Plaintiff's 
wife  undoubtedly  attended  to  the  details  of 
securing  the  provision  and  other  necessaries, 
and  performed  the  labor  incident  to  furnish- 
ing the  support  and  care  for  hei;  mother  ia 
plalntifTs  household;  this  was  done  in  the 
usual  course  in  the  management  of  the 
household  affairs  that  she  assumed  and  per-, 
formed  as  plalntifTs  wife,  in  keeping  house 
for  him  and  bis  famHy  In  the  usual  and  cus- 
tomary way.  It  In  no  way  tends  to  show 
that  the  relationship  of  principal  and  agent 
existed  as  to  these  matters  between  the  hus- 
band and  wife.  Defendants'  counsel  asked 
her  generally,  while  testifying,  whether  her 
husband,  the  plaintiff,  had  sent  any  communi- 
cation to  the  defendants  or  either  of  them 
through  her.  The  court  ruled  that  no  basis 
of  her  agency  was  shown,  and  sustained  an 
objection  to  the  question.  No  suggestion  was 
made  to  the  court  that  this  inquiry  pertained 
to  anything  pertinent  and  material  to  the 
case,  nor  was  there  an  offer  to  confine  it  to  a 
competent  and  material  subject  Hence  the 
ruling  must  be  sustained. 

It  Is  claimed  that  the  first  question  of  the 
special  verdict  is  double,  in  that  It  covers 
two  separate  Issuable  facts,  and  that  it  is 
therefore  objectionable.  The  question  can 
bear  no  such  construction.  The  inquiry  cover- 
ed by  It  Is  plain,  covers  but  one  question,  and 
admits  of  a  direct  answer  by  the  jury. 

It  is  further  contended  that  the  court 
erred  in  refusing  to  include  in  the  special 
verdict  two  questions  requested  by  the  de- 
fendants, whereby  the  jury  were  asked  to 
find  whether  Bridget  Cuddy  had  the  right 
to  choose  whether  she  would  reside  with 
the  plaintiff  or  the  defendants,  and  whether 
the  defendants  were  liable  under  the  contract 
for  one-half  of  the  value  of  her  support  and 
care.  We  think  the  court  very  properly  re- 
fused to  submit  these  two  questions.  As 
above  stated,  the  contract  was  not  in  dispute 
under  the  evidence,  and  it  devolved  upon  the 
court,  under  the  uncontradicted  evidence  on 
the  subject,  to  construe  it. 

The  exceptions  argued  pertaining  to  the 
direction  of  a  verdict  for  the  plaintiff,  to  In- 
structions given,  and  to  the  refusal  to  change 
the  answers  to  questions  of  the  special  ver- 
dict are  sufficiently  covered  by  the  forego- 
ing considerations.  We  find,  under  the  evi- 
dence, the  amount  of  damages  recovered  to  be 
reasonably  within  the  facts  of  the  contro- 
versy, and  the  finding  of  the  jury  and  the  no- 
tion of  the  court  in  refusing  to  change  the 
verdict  must  be  sustained.    No  question  was 
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raised  as  to  the  right  to  take  Judgment 
against  the  defendants  Jointly  In  this  action, 
and  therefore  thla  question  Is  not  properly 
here  for  review.  The  record  shows  no  preju- 
dicial error. 
Judgment  affirmed. 


GYMNASTIC   ASS'N    OF    SOUTH    SIDB 

OP  MILWAUKEE  v.  CITY  OF 

MILWAUKEE. 

(Supreme  Court  of  Mnaconsin.    Oct  9,  1906.) 

1.  Taxatioh  —  Exemptions  —  Stattttes  — 

REPEAIm 

Priv.  &  Loc.  Laws  1869,  p.  77,  c.  44,  in- 
corporadnc  plaintiff  gymnastic  association  and 
declaring  that  all  its  real  and  personal  property 
shall  be  exempt  from  taxation,  was  rei>ealed  by 
Laws  iaS3,  p.  257,  c.  309  (Rev.  St  1888,  (  1038, 
Eubd.  23)  providing  that  all  the  real  and  person- 
al property  of  the  Turner  societies  incorporated 
under  the  laws  of  the  state,  "which  is  used  ex- 
dnsively  for  educational  purposes,"  is  exempted 
from  taxation. 

2.  SauX  —  EOUOATIOItAI.  Profbbtt. 

Kev.   St  1898,  |  1038,  subd.  23,  provides 

that  the  real  and  personal  property  of  Turner 
societies  used  "exclusively  for  educational  pur- 
poses" is  exempt  from  taxation.  Held,  that 
where  a  Turner  society  owned  a  building  a  por- 
tion of  which  it  rented  for  a  saloon  and  another 
portion  as  a  barbershop,  and  on  special  occa- 
sions leased  the  hall  for  dances,  political  meet- 
ings, etc.,  applying  the  profits  to  the  purposes 
of  the  society,  the  building  was  not  "exclusively 
used  for  educational  purposes,"  and  being  in- 
divisible, was  wholly  subject  to  taxation. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  tbe  Gymnastic  Association  of 
the  South  Side  of  Milwaukee  against  the 
city  of  Milwaukee.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Appeal  from  order  sustaining  demurrer 
to  the  plalntUTs  complaint  praying  cancella- 
tion of  an  assessment  and  levy  of  general 
taxes  for  tbe  year  1904  on  plalntUTs  real 
estate,  and  for  temporary  and  permanent  in- 
junction against  any  steps  to  collect  snch 
taxes.  The  complaint  alleges  that  plaintiff 
Is  a  corporation  organized  under  chapter  4t, 
p.  77,  PrlT.  ft  Loc.  Laws  1889  under  tbe 
name  of  the  "Gymnastic  Association  of  the 
South  Side  of  Milwaukee,"  called  In  German 
"Der  Turn  Vereln  der  Sudselte  von  Milwau- 
kee," without  stock  and  not  for  profit,  and 
that  It  Is  authorized  to  own  and  hold  real 
estate  for  tbe  purposes  of  the  asgoclation 
not  exceeding  in  value  |50,000.  Such  act 
also  provided  '^at  all  real  and  personal 
property  of  this  association  shall  be  exempt 
from  taxation."  It  Is  alleged  that  tbe  prop- 
erty Is  question  held  by  the  association  is  of 
tbe  value  of  about  $25,000,  with  a  mortgage 
thereon  of  $10,000;  that  the  same  Is  divided 
into  a  gymnasium,  a  dining  room  on  the 
first  floor  and  a  saloon  and  barbershop  In 
the  basement;  that  tbe  saloon  is  rented  to 
tbe  Janitor  of  said  building  for  $45  per 
moatb  together  with  the  use  of  a  room  In 


the  rear  for  living  purposes.  In  consideration 
of  which  contract  of  rental  tbe  Janitor  is 
required  to  perform  all  the  duties  of  Janitor 
for  tbe  entli'e  building,  tbe  saloon  being  run 
by  blm  for  bis  own  profit  Tbe  barbershop 
Is  rented  to  persons  not  members  of  the  as- 
sociation at  a  rental  of  $12.50  per  month. 
Both  saloon  and  barbershop  front  on  the 
street  and  are  open  to  the  general  public. 
Tbe  gymnasium  hall  Is  frequently  rented  to 
outside  parties  for  dances,  political  meetings, 
concerts,  and  lectures  at  prices  ranging  from 
$15  to  $40;  that  all  of  said  rentals,  together 
with  the  annual  dues  of  $4.20  of  each  of  the 
500  members,  go  into  the  treasury  of  the  as- 
sociation and  are  expended  in  paying  its 
necessary  expenses;  that  tbe  plaintiff  con- 
ducts regular  gymnastic  exercises  in  the 
gymnasium  each  day  except  Sunday  for  11 
months  in  the  year  and  regrularly  employs 
a  gymnastic  Instructor  at  a  salary  of  $1,200 
per  annxmi;  that  from  300  or  820  children  be- 
tween tbe  age  of  6  to  14  years,  as  well  as 
adults,  receive  Instruction  covering  tbe  whole 
field  of  gymnastics;  for  such  instmction  tbe 
members  of  the  association  and  their  chil- 
dren pay  nothing,  while  others  pay  25  cents 
per  month;  that  the  plaintiff  also  conducts 
during  the  winter  months  a  course  of  lec- 
tures on  scientific  and  historical  subjects,  also 
a  series  of  debate^.  Under  tbe  organization  of 
the  plaintiff  corporation  no  dividends  or  pe- 
cuniary profits  can  be  made  by  individual 
members  thereof;  no  salaries  are  paid  to  of- 
ficers, except  $1,200  a  year  to  the  physical 
Instructor,  and  $76,  to  tbe  finance  secretary. 
The  complaint  also  alleges  the  levy  and  at- 
tempted collection  by  the  city  of  taxes  and 
tbe  cloud  upon  title  resulting  therefrom. 

Julius  E.  Roehr,  for  appellant.  John  T. 
Kelly,  City  Atty.  and  Benjamin  Poss,  Asst 
City  Atty.,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  1. 
Tbe  first  question  to  be  resolved  is  whether 
the  taxability  of  plaintiff's  property  is  gov- 
erned by  the  special  act  Incorporating  It, 
chapter  44,  p.  77,  Priv.  &  Loa  Laws  of  1869, 
or  by  tbe  General  Statute,  originally  chapter 
309,  p.  2S7,  Laws  of  1883,  which,  before  tbe 
assessment  of  these  taxes,  b&d  become  em- 
bodied In  tbe  Revision  of  1898  as  subd.  23, 
section  1038,  Rev.  St  1898,  and  provides: 
"All  of  the  real  and  personal  property  of  the 
Turner  societies  whidt  are  or  may  be  In- 
corporated under  tbe  laws  of  this  state  which 
is  used  exclusively  for  educational  purposes 
Is  hereby  exempted  from  taxation."  There 
is,  of  course,  a  well-recognized  rule  of  stat- 
utory construction  to  the  effect  that  an  act 
directed  towards  a  special  subject  Is  ordina- 
rily preponderant  over  a  more  general  act, 
yet,  that  is,  at  best,  but  a  rule  of  construc- 
tion yielding  whenever  a  contrary  legislative 
intent  is  reasonably  apparent,  and  such  in- 
tent will  ordinarily  be  Inferred,  first,  where 
tbe  later  and  more  general  act  governs  the 
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whole  subject  to  which  it  relates,  and  is 
manifestly  designed  to  embrace  the  entire 
law  thereon,  and,  more  specific  still,  when 
the  earlier  statute  is  special  only  In  the 
sense  that'  it  applies  to  a  single  case,  of 
which  there  are  many  in  the  state,  and  the 
later  statute  Is  general  In  its  operation  and 
applies  to  all  such  cases,  then  the  earlier 
one  is  deemed  to  be  superseded  by  the  lat- 
er and,  so  far  as  Inconsistent,  to  be  repeal- 
ed. Soutbport  ▼.  Ogdea.  23  Conn.  128;  Coe 
V.  Merlden,  45  Conn.  155;  City  of  Hartford  t. 
Hartford  Theological  Seminary,  66  Conn.  475, 
84  Atl.  483;  Louisville  &  N.  R.  Co.  v.  Wil- 
liams, 103  Ky.  373,  45  S.  W.  229;  Nusser  v. 
Comm.,  25  Pa.  126;  Rhoads  t.  Hoemerstown 
Building  &  Savings  Ass'n.,  82  Pa.  180,  187; 
Best  V.  Baumgardner,  122  Pa.  17,  26,  15  Atl. 
eei,  1  L.  R.  A.  356;  Westfleld  v.  Tioga  Co. 
150  Pa.  152,  160,  24  Atl.  700;  Kellogg  v.  Osh- 
kosh,  14  Wis.  623,  628;  State  v.  Trustees, 
121  Wis.  44,  52,  98  N.  W.  954.  In  the  leg- 
islation tinder  consideration  we  find  all  the 
elements  to  make  the  last-stated  rule  applic- 
able. There  were  in  the  state  many  Turner 
societies  organized  under  special  acts,  most 
of  them  doubtless  accorded  exemption  from 
taxation  like  the  plaintiff,  others,  perhaps, 
without  such  exemption  or  with  it  under  dif- 
ferent limitations.  Then  we  have  the  man) 
Turner  societies  organized  for  similar  pur- 
poses under  general  statutes  and  having- no 
such  individual  exemption,  unless,  perhaps, 
under  the  general  exemption  to  charitable 
and  educational  associations,  the  applicabil- 
ity of  which  might  be  considered  doubtful. 
There  was  every  reason  why  the  tieglslature 
should  treat  all  such  societies  alike  and  none 
for  any  difference.  There  is,  therefore,  the 
highest  probability  that  when  a  general  law 
was  passed  In  terms  applicable  to  all  Turner 
societies,  as  was  done  in  1883,  it  was  In- 
tended to  express  the  legislative  purpose  as 
to  the  exemption  from  taxation  which  any 
such  society  should  enjoy.  We  deem  it 
clear  that  under  the  act  of  1883,  and  even 
more  obviously  in  the  Oeneral  Revision  of 
the  Statutes  In  1898,  it  was  Intended  to  re- 
vise and  legislate  upon  the  whole  subject  of 
the  exemption  which  Turner  societies  should 
enjoy  and  that  such  legislation  supersedes 
completely  and  thereby  In  effect  repeals  the 
exemption  contained  in  such  an  individual 
private  act  as  that  creating  the  plaintiff. 
That  view  has  been  already  taken  for  grant- 
ed, without  discussion,  in  Oreen  Bay  &  M. 
Canal  Co.  v.  Outagamie  County,  76  Wis.  587, 
45  N.  W.  636.  where  It  was  assumed  that 
the  exemption  of  property  of  a  Turner  so- 
ciety was  controlled  by  chapter  309,  p.  257, 
Laws  1883,  although  that  society  was  In- 
corporated under  a  private  act  conferring 
the  same  right  of  exemption  from  taxation 
as  that  incorporating  the  plaintiff. 

2.  The  next  subject  of  inquiry  is  whether 
the  building  of  the  plaintiff  Is  shown  to  have 
been  used  exclusively  for  educational  pur- 
poses witliln  the  terms  of  subdivision  23, 


I  1038,  Rev.  St  1898.  Such  property  is  a 
single  indivisible  building  of  which  certain 
portions  of  the  street  frontage  are  leased 
for  commercial  purposes  In  no  wise  connected 
with  ediicatlon  except  that  the  rents  for 
such  occupancy  go  Into  the  general  treasury 
of  the  society  and  are  devoted  to  the  payment 
generally  of  its  expenses,  including,  of 
course,  the  interest  upon  its  Indebtedness, 
and,  perhaps,  so  far  as  there  is  any  surplos, 
to  reduction  of  the  principal,  which  was 
doubtless  Incurred  for  the  purpose  of  pro- 
viding the  building  in  which  the  society's 
educational  functions  are  accomplished,  as 
also  any  social  or  other  purposes  which  It 
may  have.  On  the  part  of  the  respondent, 
it  is  contended  that  the  words  "exclusively 
used  for  educational  pxuposes"  can  only  be 
satisfied  by  the  direct  physical  use  of  the 
property  Itself  in  the  work  of  education, 
while  on  the  part  of  the  appellant,  it  is 
contended  that  they  may  t>e  satisfied  by  the 
use  of  profits  or  earnings  of  such  property 
in  support  of  education.  Thus,  the  somewhat 
narrow  and  concrete  question  is  presented. 
Doubtless,  the  natural  and  exact  meaning 
of  the  words  would  be  in  accord  with  the 
respondent's  contention.  A  building  which 
Is  used  for  a  saloon  is  not  in  the  exact  sense 
of  the  words  used  for  educational  purposes, 
and  can  be  brought  within  such  words  only 
by  according  them  something  broader  and 
more  liberal  than  their  literal  expression. 
Of  course,  we  start  with  the  general  propo- 
sition that  such  statutes  according  exemp- 
tion from  taxation  are  to  be  strictly  con- 
strued, and  understood  to  confer  exemption 
only  BO  far  as  their  words,  by  their  natural 
and  necessary  meaning,  go.  Katzer  t.  Mil- 
waukee, 104  Wis.  16,  80  N.  W.  41.  This 
rule  alone  would  seem  sufllcient  to  preclude 
appellant's  contention,  but  there  are  other 
considerations  which  tend  to  confirm  the 
more  limited  scope  of  the  exemption.  In 
ascertaining  the  meaning  of  words,  there 
is  a  natural  presumption  that  they  are  used 
by  the  Legislature  in  the  same  sense  as  the 
same  words  elsewhere  In  the  same  statute. 
We  find  In  section  1038,  Rev.  St  1898  exemp- 
tion of  property  of  various  classes  of  owners 
when  the  same  is  exclusively  devoted  to  or 
used  for  certain  defined  purposes.  Thus,  in 
subdivision  4,  lands  ovmed  and  used  by  the 
state  or  any  county  agricultural  society  ex- 
clusively for  fair  grounds;  In  subdivision 
5,  buildings  and  ground  owned  by  organized 
fire  companies  and  used  exclusively  for  their 
proper  purposes;  in  subdivision  17,  prop- 
erty of  fair  associations  while  used  ex- 
clusively for  fairs  and  exhibitions:  in  Rnl>- 
dlvision  20,  property  of  private  corporations 
for  care  of  the  Insane  used  exclusively  for 
such  purposes;  and  in  subdivision  22.  the 
property  of  any  corporation  used  exclusively 
for  the  purpose  of  manufacturing  zinc  oxide. 
Now,  in  many  of  these  instances  It  would 
obviously  be  Inconceivable  that  the  Legisla- 
ture intended  to  exempt  property  the  profits 
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or  earnings  of  which  were  devoted  to  the 
porposes  named.  In  case,  tor  example,  of 
the  private  Insane  asylums,  which  are  cor- 
porations which  may  be  organized  with 
capital  stock  and  for  pecuniary  profit,  It 
would  be  absurd  to  exempt  property  not  It- 
self used  for  that  purpose,  such  as  stores 
or  rented  farms,  merely  because  the  Income 
thereof  la  devoted  to  the  maintenance  of 
the  insane  asylum.  That  would  only  result 
indirect!/  In  applying  such  proceeds  to  the 
personal  profit  of  the  stockholders,  either 
presently  or  prospectively.  But  if  the  words 
"exclusively  used"  are  la  such  subdivision 
clearly  intended  to  be  limited  to  the  physical 
use  of  the  property  itself,  wtiy  must  we  not 
presume  that  the  like  words  were  used  with 
the  same  meaning  in  subdivision  23,  relating 
to  Tamer  societies?  If  appellant's  construc- 
tion of  such  words  be  adopted,  the  kinds  of 
property  and.  In  many  cases,  the  amount 
whicb  may  be  exempted,  is  without  limit 
Conunercial  blocks,  office  buildings,  vessels, 
and  farms,  as  also  bonds  and  mortgages,  not 
distinguishable  in  their  physical  use  or  em- 
ployment from  other  like  property,  may  be 
held  exempt  from  the  usual  burdens  of 
taxation  provided  only  that  their  net  profits 
or  earnings  be  devoted  to  the  favored  pur- 
poaes,  some  of  which,  as  already  shown,  are 
ultimately  purely  mercenary.  Such  result 
would,  we  think,  greatly  surprise  the  fram- 
ers  of  these  various  exemption  provisions  in 
oar  statutes.  From  such  considerations,  we 
are  convinced  that  4II  reason  is  against  ap- 
pellant's construction. 

The  only  authority  cited  conflicting  with 
this  view  is  North  St.  Louis  Gymnastic  Soci- 
ety V.  Hudson,  12  Mo.  App.  842,  affirmed  in 
85  Mo.  32.  which  is  Identical  with  the  pres- 
ent case  In  all  material  particulars.  That 
case  seems  to  stand  entirely  alone.  It  was 
decided  by  two  of  three  commissioners  with 
ont  participation  by  any  of  the  justices  of 
the  Supreme  Court  No  authority  is  cited 
to  support  the  condusion.  It  seems  to  ui 
to  be  In  direct  conflict  with  the  holding  of 
the  Snpreme  C!ourt  of  that  state  in  Wyman 
V.  St  Louis,  17  Mo.  335,  where  it  was  de- 
cided that  a  building,  of  which  the  upper 
stories  were  occupied  as  a  school  and  the 
lower  story  was  rented  for  commercial  pnr- 
poses,  was  not  exempt  under  a  statute  re- 
quiring that  the  building  should  be  used  for 
school  purposes.  The  Gymnastic  Society 
Case  has  apparently  never  been  cited  or  ap- 
proved In  Missouri,  but  is  in  principle  re- 
pudiated In  Fltterer  v.  Crawford,  157  Mo. 
51,  67  8.  W.  632.  50  L.  R.  A.  191,  where 
exemption  was  denied  to  a  masonic  hall 
of  which  the  ground  floor  was  rented  and 
tlie  proceeds  applied  to  the  purposes  of  the 
society,  on  the  ground  that  the  building  was 
not  used  exclusively  for  charitable  puropses, 
altbougfa  the  purposes  of  the  masonic  society 
were  held  to  l>e  charitable.  We  think  this 
last  case  overrules  the  earlier  one,  and  de- 


prives It  of  authority  even  In  Missouri. 
Elsewhere  throughout  the  country  an  array 
of  authorities  far  too  numerous  for  complete 
citation  sustain  the  view  that  under  a  stat- 
ute limiting  exemptions  to  property  "used 
for",  "devoted  to"  or  "used  exclusively  for" 
a  specified  purpose,  a  devotion  of  the  Income 
of  such  property  to  such  favored  purpose  Is 
not  sufficient  but  that  the  statutes  require 
the  primary  physical  use  therefor  of  the 
very  property  for  which  exemption  is  claim- 
ed.  The  following  may  be  mentioned.  In- 
dianapolis V.  Grand  Lodge,  25  Ind.  518;  Hi- 
bernian Benev.  Society  v.  Kelly,  28  Or.  173, 
42  Pac  8,  SO  L.  R.  A  167,  62  Am.  St  Rep. 
768;  St  M.  College  v.  Crowl,  10  Kan.  442: 
Morris  v.  Masons,  68  Tex.  698,  703,  5  S.  W. 
619;  Oincinnati  College  v.  State,  19  Ohio 
110;  State  v.  Assessors,  86  La.  Ann.  668; 
Commissioners  v.  Sisters  of  Charity  of  St. 
Joseph,  48  Md.  84;  Louisville  v.  Board  of 
Trade,  80  Ky.  (2d  Ed.)  409,  14  S.  W.  408, 
9  L.  R.  A.  629 ;  Trustees  v.  Boston,  120  Mass. 
212;  Auburn  v.  T.  M.  C.  A.,  86  Me.  244, 
29  Atl.  882;  People  v.  Y.  M.  0.  A.,  167  111. 
403,  41  N  B.  557;  Trustees  v.  Exeter,  58 
N.  H.  806,  42  Am.  Rep.  589;  Y.  M.  C.  A.  v. 
Donohugh,  13  Phlla.  (Pa.)  12.  We  find  noth- 
in  Wisconsin  to  conflict  with  this  volume  of 
authority  elsewhere.  Appellant  urges  on  our 
notice  St.  .Toseph,  etc.,  Ass'n.  v.  Ashland  Co., 
86  Wis.  6S6,  72  N.  W.  43,  but  that  case 
dealt  wholly  with  the  construction  of  the 
phrase  "used  for  pecuniary  profit"  found  in 
subdivision  3,  i  1038,  Rev.  St  1898,  and  is 
without  applicability  to  the  present  subject 
Our  attention  is  called  to  several  cases 
holding  that  temporary  letting  of  a  build- 
ing or  a  hall  the  whole  of  which  is  actually 
occupied  and  used  for  charitable  or  educa- 
tional purposes,  is  not  Inconsistent  with  Its 
exclusive  use  within  a  statute  like  ours; 
as,  for  example,  the  letting  of  seminary 
building  for  hotel  purposes  during  the 
vacation,  or  the  letting  of  a  masonic  or 
other  ball  for  lectures  when  not  required 
for  the  uses  of  the  society  owning  It  Temple 
Grove  Seminary  v.  Cramer,  88  N.  Y.  126; 
St  Mary's  v.  Tripp,  14  R.  I.  807;  First  Uni- 
tarian 80c.  T.  Hartford,  66  Conn.  368,  34 
Atl.  88;  Philadelphia  v.  Barber,  160  Pa. 
123,  28  AtL  044;  also,  to  cases  where  parts 
of  school  buildings  or  charitable  establish- 
ments are  used  for  living  rooms  by  teach- 
ers, workers  or  Janitors,  without  destroying 
the  exemption.  People  v.  Murray,  148  N.  Y. 
171,  176,  42  N.  B.  584.  There  may  well  be 
legitimate  distinction  between  such  use  in- 
cidental to  and  promotive  of  the  main  pur- 
pose for  which  a  building  is  primarily  de- 
voted and  the  permanent  leasing  of  parts 
of  the  building  for  uses  having  no  relation 
to  the  owner's  principal  purpose,  but  neltlif-r 
the  existence  nor  exact  location  of  any  such 
line  of  distinction  need  be  considered  or 
decided  in  this  case,  for  the  leasing  of  the 
saloon  and  barbershop,   we  are   convinced, 
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preclade  the  condnslon  that  the  building  in 
question  is  exclusively  used  for  educational 
purposes. 

3.  An  opinion  filed  by  the  trial  Judge  sug- 
gests a  severance  of  the  property  In  some 
way  so  that  part  may  be  taxed  and  part  ez- 
empted.  Counsel  on  both  sides  seem  to  con- 
cede the  Impossibility  of  such  act,  and  we 
think  advisedly.  The  property  In  Question  is 
a  single  nonseverable  building  together  with 
the  ground  on  which  it  stands.  Only  when 
the  "property"  Is  exclusively  used  for  edu- 
cational purposes  can  it  be  exempt  at  all. 
It  seems  obvious  that  a  single  indivisible 
piece  of  property  cannot,  in  any  proper  sense, 
be  exclusively  so  used  when  parts  of  it  are 
permanently  occupied  for  other  purposes. 
True,  some  courts  have  held  that  there  might 
be  a  valuation  and  assessment  of  the  part 
used  for  noneducatlonal  purposes,  but  usual- 
ly by  virtue  of  some  procedure  for  severance 
authorized  by  legislation.  The  weight  of  au- 
thority Is,  however,  the  other  way.  Wyman 
V.  St  Louis,  supra;  St  Mary's  College  v. 
Crowl,  supra.  With  that  view  this  court 
is  in  accord,  so  far  as  it  has  spoken.  Thus, 
In  Phelps  V.  Rooney,  9  Wis.  70,  76  Am.  Dee. 
244,  it  was  held  that  a  part  of  a  building 
occupied  as  a  homestead  could  not  be  severed 
from  parts  not  so  used,  as  a  store  on  the 
first  floor,  for  the  reasons  that  the  part  not 
used  as  a  homestead  could  not  be  sold  on 
execution  consistently  with  the  practical  re- 
tention and  enjoyment  by  a  debtor  of  the 


living  rooms  above  and  the  ground  beneath. 
In  that  case  we  repudiated  a  contrary  hold- 
ing in  Iowa  (Rhodes  v.  McCormick,  4  Clarke 
[Iowa]  368,  68  Am.  Dea  663)  whereby,  in 
the  words  of  a  witty  writer,  the  home  of 
a  family  was  "hung  in  the  air  like  the  nest 
of  a  bird."  Again,  in  M.  &.  C.  B.  Co.  v. 
Crawford  Co.,  29  Wis.  116,  125,  where  part 
of  a  building  was  used  for  proper  railway 
purposes  and  part  not  it  was  declared  im- 
practicable to  sever  for  purposes  of  taxation. 
That  is  obviously  so  under  our  present  laws 
for  levy  and  enforcement  of  taxes  on  real  es- 
tate which  provide  no  rule  or  process  for 
either  valuing  or  selling  any  fractional  in- 
terest or  any,  other  than  vertical,  section  of 
land  with  a  single  building  upon  it  Merrill 
B.  Co.  V.  Merrill,  119  Wis.  249,  96  N.  W.  68& 
Until  some  such  provision  is  made,  we  must 
hold  that  the  whole  of  an  Indivisible  build- 
ing, and  the  g^und  on  which  it  stands,  Is 
subject  to  taxation  unless  the  whole  is 
rendered  exempt  by  being  used  exclusively 
for  educational  purposes  in  the  natural  and 
exact  significance  of  those  words.  The  views 
thus  announced  absolve  us  from  considera- 
tion of  several  argued  or  suggested  questions, 
such  as  the  strictly  educational  character  of 
Turner  societies ;  the  constitutionality  of  in- 
dividual exemptions  from  taxation  by  private 
laws ;  also  the  validity  and  effect  of  certain 
portions  of  the  Milwaukee  charter.  We 
therefore  leave  them  untouched. 
Order  appealed  from  is  afl^rmed. 
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STATB  r.  SEDEBSTROM  «t  «L 
(Sapreme  Coart  of  Mbinesota.    Oct  12,  1906J 

1.  CbiMTNAL  Ljlw  —  Skpabais  Tbuui  — Dis- 
CBBnoH  or  CSOUBT. 

The  granting  of  a  separate  trial  to  each  of 
■ereral  defendant!  indicted  jointly  for  a  mis- 
demeanor ia  discretionary  with  the  trial  court. 

[Kd.  Note. — For  cases  in  point,  see  vol.  14, 
Oent.  Dig.  Criminal  Law,  {$  13S0,  1383.1 

2.  WiTimSU  —  BIZAlCINATIOIf  —  SUBPBIBB  — 
CONTKADICTOBY  STATEMENTS. 

The  rule  that  a  party  who  Is  surprised  by 
the  testimony  of  a  witness  which  he  has  called 
may  be  allowed  to  show  that  the  witness  had 
preTiooBly  made  statements  contrary  to  his 
testimony  applies  in  a  criminal  as  well  as  a  civil 
caseL 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  U  1214-1219.] 

(Syllaboa  by  the  Court.) 

Appeal  from  District  Court,  Cbippewa 
County ;  O.  E.  Qyale,  Judge. 

Joseph  Sederstrom  and  others  were  con- 
Tlcted  of  selling  liquor  without  a  license. 
From  an  order  denying  a  new  trial,  they  ap- 
peal.   Affirmed. 

C.  D.  Bensel,  for  appellants.  B.  T.  Toung, 
Att7.  Gen.,  Ljnadon  A.  Smith,  Go.  Atty.,  and 
C.  A.  Foenes,  for  the  State. 

ELLIOTT,  J.  The  appellants  were  char- 
ged with  selling  intoxicating  liquor  without 
having  first  obtained  a  license  as  required  by 
the  laws  of  the  state.  The  defendants  ad- 
mitted the  sale  of  a  certain  beverage,  but 
denied  that  it  was  Intoxicating.  This  pre- 
sented the  only  issue  for  the  Jury. 

The  appellants  assign  numerous  errors; 
but,  in  view  of  the  fact  that  the  law  upon 
all  the  questions  raised  has  been  frequently 
declared  by  this  court  it  is  unnecessary  to 
consider  them  in  detail.  The  trial  court  re- 
fused the  requests  of  the  defendants  for  sepa- 
rate trials.  As  they  were  charged  with  a 
misdemeanor,  the  matter  rested  in  the  discre- 
tion of  the  court  Rev.  St  1905,  i  6360.  The 
Indictment  alleged  that  the  sale  was  made 
on  September  20th,  but  before  any  evidence 
was  introduced  the  state's  attorney  announced 
that  he  would  prove  that  the  sale  was  made 
on  October  20th,  Instead  of  September  20th. 
No  suggestion  was  then  made  that  this  would 
inconvenience  the  defense.  The  state  was 
not  required  to  confine  the  proof  to  the  exact 
date  named  in  the  indictment  The  evidence 
of  other  sales  made  on  and  prior  to  the  date 
of  the  sale  In  question  was  properly  received 
under  the  rule  recently  announced  and  fully 
discussed  In  State  v.  Peterson  (Minn.)  108  N. 
W.  6.  The  evidence  tending  to  show  sales  of 
whisky  after  the  date  of  the  sale  with  which 
the  defendants  were  charged  was  properly  re- 
ceived in  rebuttal  of  evidence  offered  by  the 
defendants  that  no  Intoxicating  liquor  bad 
been  kept  on  the  premises. 

Nor  did  the  court  err  In  permitting  the 
state  to  show  that  the  witness  Nash  had  made 
statanenti  to  the  state's  attorneys  out  of 

109  N.W.— 8 


court  whicli  were  Inconsistent  with  bis  testi- 
mony. The  witness  had  been  called  by  the 
state,  and  bad  given  testimony  which  was  de- 
cidedly prejudicial  to  the  state.  Under  the 
circumstances,  the  court  was  Justified  in  al- 
lowing the  state  to  show  that  when  examined 
by  the  attom^s  for  the  state  in  preparati<« 
for  the  trial  he  bad  told  a  different  story. 
The  case  comes  within  the  rule  that  "a  party 
who  has  called  a  witness  in  his  own  behalf 
and  who  is  surprised  by  his  adverse  testimony 
may,  In  the  discretion  of  the  court  be  allowed 
to  show,  after  proper  preliminary  proof,  that 
be  had  previously  made  statements  contrary 
to  his  testimony."  Selover  v.  Bryant  64 
Minn.  436,  56  N.  W.  68,  21  L.  R.  A.  418,  40 
Am.  St  Rep.  849;  Llndqulst  v.  Dickson 
(Mlna)  107  N.  W.  958.  This  rule  applies  in 
criminal  and  in  dvil  cases.  Fy>r  a  full 
citation  and  consideration  of  the  author- 
ities, see  2  Wlgmore,  Ev.  i  903  et  seq. ;  Hur- 
ley V.  State,  46  Ohio  St  820,  21  N.  E.  646,  4 
L.  R.  A.  161 ;  People  v.  EIco,  181  Mich.  623, 
91  N.  W.  765,  94  N.  W.  1069. 

The  sale  in  question  was  made  by  one  of 
the  defendants,  who  was  a  clerk  in  tbe  em- 
ploy of  the  other  defendants.  Neither  of 
the  partners  made  any  attempt  to  bide  be- 
hind the  clerk.  Both  testified  that  the  clerk 
bad  authority  to  sell  anything  In  the  store  to 
all  persons.  The  evidence  showed  conclusive- 
ly that  intoxicating  liquors  were  kept  In  the 
store,  and  under  the  terms  of  tbe  clerk's 
employment  the  Jurors  were  justified  In  find- 
ing that  he  was  authorized  by  his  employers 
to  make  the  sale  in  question.  The  evidence 
also  amply  sustains  the  finding  of  the  Jury 
that  the  beverage  which  the  defendants  were 
charged  with  selling  was  Intoxicating. 

We  have  examined  all  tbe  assignments  of 
error,  and  find  nothing  in  tbe  record  which 
would  Justify  a  reversal. 

The  order  from  which  the  appeal  Is  taken 
la  therefore  affirmed. 


ELWELL  v.  COMSTOCK. 
(Supreme  Court  of  Minnesota.    Oct.  19,  1906.) 

Appeal  from  District  Court  Hennepin 
County;  David  F.  Simpson,  Judge. 

Proceedings  by  James  T.  Elwell  against 
Edgar  F.  Comstock  to  contest  a  primary 
election.  From  an  order  of  the  district  court 
both  parties  appeal.    Affirmed. 

Oeorge  S.  Grimes  and  John  H.  Steele,  for 
contestant  Welch,  Hayne  &  Ilubachek  and 
Hale  ft  Montgomery,  for  contestee. 

PKE  CURIAM.  This  Is  a  primary  election 
contest  commenced  in  the  district  court  of 
the  county  of  Hennepin.  The  trial  court 
found  and  adjudged  that  the  contestant 
James  T.  Elwell,  was  duly  elected  at  such 
election  as  the  nominee  of  the  Republican 
Party  for  the  office  of  Senator  for  the  Thirty- 
Ninth  senatorial  and  legislative  district  to  be 
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voted  for  at  tbe  next  general  election,  and 
that  tals  name  be  placed  on  the  ofQclal  ballot 
as  such  nominee.  Both  partiea  appealed 
from  the  order.  The  appeals  have  been 
heard  and  determined  In  this  court,  and  pub- 
lic iuteresta  require  that  tbe  result  should  be 
promptly  announced.  We  therefore  defer  the 
filing  of  an  extended  opinion  to  a  later  day, 
and  at  this  time  simply  announce  the  general 
conclusion  reached,  namely,  that  the  order 
appealed  from  be  affirmed,  without  costs  to 
either  party. 

It  is  ordered  that  judgment  be  so  entered, 
and,  farther,  that  tbe  remittitur  be  sent 
down  a*  soon  as  the  Judgment  Is  entered. 


WILTSB  T.  CITY  OF  RED  WING. 
(Bopreme  Oonrt  of  Minnesota.    Oct  19,  1906.) 

MunioiPAi,  CoBPOBATiozta  —  Resebtoibs  — 
Dahaoes  fbom  Wateb— Ljabiutt  of  mo- 
HioiPAMrr. 

The  defendant  constructed  a  reservoir  on 
its  premises  150  feet  above  tbe  premises  of  the 
plaintiff,  and  brought  Into  and  stored  therein 
some  800,000  gallons  of  water  for  use  in  con- 
nection with  its  system  of  waterworks.  The 
reservoir  gave  way  and  the  water  was  thrown 
upon  the  premises  of  the  plaintiff  in  such  volume 
and  with  such  force  that  they  were  practically 
mined  thereby.  Held,  followmg  Cahill  v.  East- 
man, 18  Minn.  324  (OU.  WZfTlO  Am.  Rep.  184, 
and  later  cases,  that  the  defendant  is  liable  for 
the  damages  caused  by  the  water  without  proof 
of  negligence  on  Its  part. 

[Ed.  Note.— For  cases  in  point,  see  vol.  36, 
Cent.   Dig.    Mimidpal    Corporations,   {i    1547, 

(Sjllabns  by  the  Conrt.) 

Appeal  from  District  Court,  Ooodhne  Oonn- 
ty;  W.  O.  WllHston,  Judge. 

Action  by  Julia  Wlltse  against  ti>e  city  of 
Red  Wing.  There  was  a  verdict  for  plain- 
tiff, and  from  an  order  grantiug  defendant's 
motion  for  a  new  trial,  plalntUt  appeals.  Re- 
Tersed  and  remanded. 

J.  O.  McClnre,  for  appellant  F.  H.  Wil- 
son, for  respondent 

START,  C.  J.    The  plaintiff  bronght  this 

action  in  the  district  conrt  of  the  county  of 
Ooodhne  to  recover  from  the  defendant  dam- 
ages which  she  claimed  to  have  snstalned 
by  the  escaping  of  some  800,000  gallons  of 
water  which  the  defendant  had  stored  in  its 
reservoir  on  the  side  of  a  bluff  above  her 
property.  The  complaint  alleged  that  tlie  in- 
jury complained  of  was  due  directly  to  the 
negligence  of  the  defendant  In  the  constmc- 
tlon  and  maintenance  of  the  reservoir.  The 
answw  put  in  issue  the  allegation  of  the  com- 
plaint The  Issues  were  tried  by  a  Jury,  and 
a  verdict  returned  for  tbe  plaintiff  in  the 
sum  of  $1,925.50.  Tbe  trial  court  granted 
the  defendant's  motion  for  a  new  trial  on  tbe 
ground  that  the  verdict  was  not  Justified  by 
the  evidence,  and  the  plaintiff  appealed. 

The  controlling  facta  necessary  to  be  con- 
sidered on  this  appeal  are  substantially  these : 
Tbe  Olty  of  Red  Wing  la  a  municipal  oor^ 


poratlon  and  as  such  is  authorized  to  con- 
struct and  maintain  reservoirs,  and  to  pro- 
vide for  tbe  erection  of  waterworks  for  tbe 
supply  of  the  Inhabitants  of  tbe  city  and  for 
protection  against  fire.  On  and  for  some 
two  years  prior  to  November  19,  1904,  tbe 
plaintiff  was  tbe  owner  and  in  possession 
of  a  certain  tract  of  land  at  tbe  base  of  a 
steep  bluff  in  the  city  of  Red  Wing,  upon 
which  there  was  a  dwelling  bouse  In  which 
she  and  her  family  resided.  On  the  side  of 
this  bluff,  and  some  160  feet  above  tbe  prem- 
ises of  the  plaintiff,  the  city  constructed  in 
the  saudrock  a  reservoir  and  maintained  it 
as  a  part  of  its  waterworks  system.  On  the 
day  named  it  had  stored  in  the  reservoir 
some  800,000  gallons  of  water  taken  from  the 
river,  which  escaped,  rushed  down  the  side  of 
the  bluff  in  such  volume  and  with  such  force 
and  violence  that  the  plaintiff's  home  was 
thereby  destroyed,  and  her  premises  prac- 
tically ruined.  Tbe  plaintiff  on  the  trial 
of  the  action  introduced  evidence  tending  to 
show  actual  negligence  of  the  city  In  tbe 
construction  and  maintenance  of  the  reser- 
voir and  evidence  was  Introduced  on  behalf 
of  the  city  tending  to  show  that  It  was  not 
guilty  of  any  negligence  in  the  premises. 
The  plaintiff,  however,  did  not  rest  her  right 
to  recover  solely  upon  the  alleged  negligence 
of  the  city  but  also  claimed  that  It  was  lia- 
ble upon  the  undisputed  facts  without  proof 
of  negligence  In  fact,  and  requested  the  trial 
court  so  to  charge  the  Jury,  which  was  re- 
fused. She  excepted  to  the  ruling.  The  trial 
court  submitted  the  case  to  the  Jury  upon 
the  question  of  the  city's  negligence  in  tact 
The  plaintiff  resisted  tbe  motion  for  a  new 
trial  upon  the  ground,  among  others,  that 
upon  tbe  undisputed  and  admitted  facts  the 
verdict  was  right  because,  under  tbe  rule  of 
this  court  established  in  the  cases  In  Cablll 
V.  Eastman,  18  Minn.  824,  (Gil.  292)  10  Am. 
Rep.  184;  Enaphelde  v.  Eastman,  20  Minn. 
478,  (Oil.  432);  and  Berger  v.  Minneapolis 
Oas  Co.,  60  Minn.  296,  62  N.  W.  336,  the  city 
was  liable,  without  proof  of  negligence,  for 
all  damages  directly  due  to  the  water  which 
escaped  from  Its  control.  Tbe  trial  court 
adhered  to  Its  ruling  on  the  trial  when  It 
refused  to  give  tbe  plaintiff's  request,  baaed 
on  the  cases  cited,  and  held  that  the  city 
was  only  liable  for  negligence  in  fact,  and 
that  there  was  no  evidence  to  sustain  a  find- 
ing by  tbe  Jury  that  it  was  thus  negligent 
It  is  obvious  that  If  the  city  In  this  case  was 
only  liable  for  the  damages  snstalned  by 
the  plaintiff  upon  proof  by  her  of  Its  actual 
negligence,  then  the  order  granting  a  new 
trial  must  be  afiirmed.  On  the  other  hand, 
if  the  city  was  liable  without  such  proof  be- 
ing made,  then  the  order  must  be  reversed. 

This  brings  us  to  the  question  whether  the 
case  is  controlled  by  the  cases  cited.  The 
learned  trial  Judge  attached  to  his  order  a 
very  able  and  exhaustive  memorandum  tn 
which  the  adjudged  cases  were  reviewed,  and 
which  seems  to  demonstrate  that  the  doctrine 
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of  Rylands  ▼.  Fletcher,  L.  R.  3  H.  L.  380, 
upon  which  the  cases  in  this  court  are  based, 
has  been  rejected  as  nnsound  In  princi- 
ple by  a  majority  of  the  adjudged  cnaca  In 
this  country.  The  question,  however,  is  not 
an  open  one  In  this  gtate,  and  the  contention 
of  the  plaintiff  muat  be  sutalned  unless  the 
cases  In  this  court  cited  on  her  behalf  are 
overruled.  This  we  are  not  prepared  to  do 
for  we  ought  to  adhere  to  the  former  de- 
cisions of  the  court  "unless  they  are  clearly 
and  manifestly  erroneous  or  no  longer  adapt- 
ed to  changed  conditions  of  society."  State 
T.  Manford  (Minn.)  106  N.  W.  908.  The  rule 
to  be  deduced  from  the  decisions  of  this  court 
la  to  the  effect  that  a  party  who,  for  bis  own 
profit,  keeps  on  his  premises  anything  not 
naturally  belonging  there,  the  natural  ten- 
d«ncy  of  which  it  to  become  a  nuisance,  and 
to  do  miachtef  if  U  escapes,  is  liable  if  it  es- 
capes, without  proof  of  negligence,  for  all 
damages  directly  resulting  therefrom.  The 
only  modification  of  tbe  rule  as  stated  in 
general  terms  in  Catalll  t.  Eastman,  made  by 
the  decision  in  the  case  of  Berger  t.  Minne- 
apolis Oas  Co.,  was  to  add  the  clause  we 
have  italicized.  In  tbe  Cabiil  Case  the  dam- 
ages were  occasioned  by  tbe  construction  of 
a  tunnel  on  the  defendant's  own  premises 
through  which  the  water  rushed  in  destmc- 
tive  quantities  upon  tbe  plaintiff's  premises. 
In  that  case,  as  In  this,  the  complaint  al- 
leged negligence  in  fact  which  was  denied 
by  tbe  answer,  and  yet  It  was  held  that  tbe 
plaintiff  conid  recover  without  proof  of  such 
negligence.  The  rule  applies  to  the  defend- 
ant tot,  although  a  municipal  corporation, 
it  was  engaged  in  the  business  of  supplying 
water  to  its  inhabitants  for  profit,  an  an- 
dertakisg  of  a  private  nature.  This  case 
then  cannot  be  distinguished  from  the  CahiU 
and  later  Oases.  The  800,000  gallons  of  wa- 
ter which  the  defendant  brought  Into  Its 
reservoir  did  not  naturally  belong  there,  and 
Its  natural  tendency  was  to  do  mischief  if 
It  escaped.  It  follows  that  the  plaintiff,  upon 
the  undisputed  facts,  was  entitled,  as  a  mat- 
ter of  law,  to  recover  whatever  damages  she 
had  sustained  by  tbe  escaping  of  the  water 
from  the  defendant's  reservoir,  and  that  the 
trial  conrt  erred  in  setting  the  verdict  aside 
and  granting  a  new  trial. 

The  order  appealed  from  must  be  reversed, 
and  tbe  cause  remanded  to  the  district  court, 
with  direction  to  cause  Judgment  to  be  en- 
tered upon  tbe  vo-dict    So  ordered. 


SINK    V.    OCBANA    CIRCUIT    JUDGB. 

(Supreme  Conrt  of  Michigan.    Oct   1,   1906.) 

ExEctjnoH  —  BonT  Bzxcdtion  —  Obokb  — 
Right  to  Issuancs. 

Comp.  Laws,  |  10,301  provides  that  an 
execution  may  issne  against  the  property  or 
against  the  body  of  a  defendant  in  cases  where 
•zeention  against  tbe  bod;  is  authorized  by  law, 
and  section  10.305  declares  that  no  execntion 
against  the  body  shall  issue  while  there  is  an 
execution  against  the  property  of  the  defendant 


not  returned,  nor  shnll  an  execution  against  the 
property  issue  while  there  Is  an  execution 
against  the  body  unretumed,  unless  by  order  of 
the  court.  Htld,  that  where  there  was  no  order 
for  the  issuance  of  a  body  execution,  an  execu- 
tion directing  the  sheriff  to  first  make  the 
amount  of  the  judgment  on  defendant's  prop- 
erty, and  if  sufficient  property  could  not  be 
found  then  to  take  the  body  of  the  defendant, 
was  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Execution,  Si  1207-1211.] 

Mandamus  on  relation  of  Orange  A.  Sink 
against  tbe  Oceana  circuit  Judge.  Writ  de- 
nied. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  OSTRANDER,  and 
MONTGOMERX,  JJ. 

F.  B.  Wetmore  and  R.  F.  Skeels,  for  re- 
lator.   O.  B.  Stevens,  for  respondent 

PER  CURIAM.  Tbe  relator  obtained  a 
Judgment  in  tbe  circuit  court  for  $1,804.80, 
said  Judgment  being  based  upon  Comp.  Laws, 
i  11,175.  Upon  this  Judgment  relator  claimed 
to  be  entitled  to  a  body  execution.  Re- 
lator caused  an  execution  to  be  Issued,  di- 
rected both  against  the  property  and  against 
the  body  of  tbe  defendant,  the  writ  directing 
the  sheriff  to  first  make  tbe  amount  of  the 
Judgmoit  out  of  defendant's  property,  and 
If  property  sufflclent  to  satisfy  the  execution 
could  not  be  found,  then  to  take  the  body  of 
the  defendant  Not  finding  property  the  of- 
ficer arrested  the  defendant  and  made  re- 
turn to  that  effect  The  defendant  then  moved 
to  quash  the  execution  and  discbarge  tbe 
defendant  which  motion  was  granted  by  the 
court  Relator  now  asks  the  writ  of  man- 
damus to  compel  tbe  circuit  Judge  to  vacate 
such  order. 

The  statute  (Comp.  Laws,  i  10,801)  pro- 
vides that  an  execution  may  issue  against 
the  property  or  against  the  body  of  a  de- 
fendant. In  case  where  execution  against  tbe 
body  Is  authorized  by  law.  Section  10,305 
provides  that  "no  execution  against  the 
body  of  any  party  shall  Issue  while  there 
is  an  execution  against  his  property  not 
returned,  nor  shall  an  execution  against  the 
property  of  any  party  be  issued,  while  there 
is  an  execution  against  his  body  unreturned, 
unless  by  order  of  the  court"  There  was  no 
order  of  the  conrt  The  execution  was  un- 
authorized by  the  statute,  was  void  and  in- 
capable of  amendment  The  paper  issued  as 
a  writ  was  In  fact  two  executions.  Neither 
could  Issue  while  the  other  was  Issued  and 
unreturned. 

Tbe  order  of  tbe  conrt  was  correct,  and 
the  writ  will  be  denied,  with  costs. 


STATE   V.    SMITH. 
(Supreme   (3ourt  of  Iowa.    Oct   18,   1906.) 

1.   iNDICnnSNT    AND   InF0RI1ATI0!«   —  COHVIC- 

TiOR   OJ  Offensb  Included  m  Chabgb— 
Statdtobt  Fbovibtons. 

Under  Code.  8  5407,  providing  that  a  de- 
fendant  may   be  found  guilty  of  any  offense 
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neces8arll7  Included  In  that  charged  In  the  in- 
dictmenL  one  charged  In  an  inaictment  with 
marder  m  the  first  degree  may  be  convicted  of 
manalaaghter. 

[Ed.  Note.— For  cases  In  point,  see  toL  27. 
Cent.  Dig.  Indictment  and  Information,  {  093.] 

2.  GBIUIRAL    LJLW — FOBUKR    Jkopabdt — GoM- 
TICTION   OF   MAZ«ai.A.i;aHTEB  OH    IRDIOIKKNT 

GHASOiiia  Mttbdeb — EIttect. 

A  verdict  of  gailty  of  manslaughter  on  a 
trial  for  murder  in  the  first  degree  operates  as 
an  acquittal  of  the  higher  offense  charged. 

[E!d.  Note. — For  cases  in  point,  see  voU  14, 
Cent  Dig.  Criminal  Law,  {  394.] 

3.  JuBT— Pkbemptobt      Chaxiehqeb— Stato- 

TOBT  PBOTISIONB. 

Tb«  right  of  one  on  trial  for  crime  to 
exercise  peremptory  challenges  is  a  statutory, 
and  not  a  constitutional,  right 

[Ed.  Note. — For  cases  in  point  see  vol.  31, 
Cent  Dig.  Jury,  S{  680-tiOa.] 

4.  Sams— NiruBEB     or     Ohaixxrqbs— Stat- 
utes. 

Code,  {  5305,  provides  that  where  "the 
offense  charged  in  the  indictment"  is  punishable 
with  death  or  imprisonment  for  life,  the  state 
and  defendant  are  each  entitled  to  10  peremptoir 
challenges,  and  in  other  felony  cases  to  6  each. 
One  charged  with  murder  in  the  first  degree 
was  convicted  of  manslaughter,  which,  on  ap- 
peal, was  reversed.  Held,  that  accused,  on  a 
subsequent  trial,  was  entitled  only  to  6  chal- 
lenges; the  words  "the  offense  charged  in  the 
indictment"  meaning  no  more  than  the  offense 
included  in  the  inaictment  for  which  accused 
may  be  put  on  trial. 

[Ed.  Note. — For  cases  in  point  see  TOl.  81, 
Cent   Dig.  Jury.   SS   607-618.] 

5.  Cbiminal  Law  —  Impbopeb  Conduct  of 
County  Attobnkt— Ebbob— Waiveb. 

The  county  attorney,  on  the  second  trial 
of  a  case,  referred  to  the  verdict  returned 
against  accused  on  the  former  trial,  and  there- 
by violated  Code,  i  5423,  declaring  that  the 
former  verdict  cannot  be  referred  to  in  argu- 
ment The  counsel  for  defendant  moved  for  a 
discharge  of  the  jury.  Subsequently,  and  be- 
fore the  ruling  of  the  court,  he  concluded  to 
proceed  with  the  trial,  though  the  court  wb» 
willing  to  dismiss  the  jury  and  impanel  another 
one.  uM  that  though  it  be  assumed  that  the 
conduct  of  the  coun^  attorney  was  reversible 
error,  die  error  was  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Iaw,  f{  1689-1602.  2128; 
vol.  15,  Cent  Dig.  Oriminal  Law,  I  3127.] 
«.  Same  —  Appeai,  —  Review  —  Exceptiohs 

*~~Nrces8ixt 

Where  no  exception  was  taken  to  the  action 
of  the  court  in  admonishing  the  jury  In  a  crim- 
inal case,  and  its  action  was  not  made  a  ground 
of  a  motion  for  a  new  trial.  It  was  not  re- 
viewable on  appeal. 

[E:d.  Note.— For  cases  in  point,  see  toL  16, 
Cent   Dig.   Criminal  Law,  {  2668.] 

7.  Same— INSTBUCTIOMS— Rbduoiioh  to  Weit- 
INO— Statutes. 

Code,  i  3705,  providing  that  the  charge  of 
the  court  shall  be  in  writing,  means  that  the 
statement  of  the  issues  and  of  the  law  govern- 
ing the  case  as  given  to  the  jury  when  the  case 
is  ready  for  a  final  submission  shall  be  in  writ- 
ing, but  It  does  not  include  an  admonition  given 
to  the  jury  by  the  court  during  the  progress  of 
the  trial  to  disregard  an  improper  statement 
made  by  the  county  attorney  while  addressing 
the  jury. 

[Ed.  Note. — For  cases  in  point  see  voU  14, 
Cent  Dig.  Criminal  Law,  SS  1951-1957.] 

8.  Same— New  Tbiait-Misconduct  of  JtrsT. 

In  support  of  a  motion  for  a  new  trial  in 
a  criminal  case  on  the  ground  of  the  miscon- 
duct of  a  juror,  an  affidavit  of  a  third  person 


recited  that  tha  Juror  had,  prior  to  tha  tetal 
of  the  case,  remarlced  that  accused  was  gailty. 
The  juroc  denied  having  made  any  ■nefa  remark. 
Another  affiant  averred  that  on  two  oocasions 
during  the  trial  he  saw  the  Juror,  who  appeared 
to  have  been  drinking  intoxicating  liquors.  The 
Juror  stated  that  his  naa  of  liquor  during  tha 
trial  had  been  confined  to  one  glass  of  beer  aa 
he  came  into  town  in  the  morning,  and  another 
when  leaving  at  night  for  home.  Held,  that  m 
motion  for  a  new  trial  was  properly  denied. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  16, 
Cint  Dig.  Criminal  Law,  H  2238,  2254-2256.J 

n     AaICE 

That  ft  Juror  during  the  progress  of  »  crim- 
inal trial,  when  not  on  duty,  drank  Intoxi- 
cating liquor  in  moderate  quantity,  la  not  • 
ground  for  a  new  triaL 

{Ed.  Note.— For  cases  In  ESJPf  ,J«*  7«^  ** 
Cent  Dig.  Criminal  Law.  M  ^254-2256.] 

10.  8ai»— lH8TBUonoH9— Kbfusai,    to    Givb 

iNOTBUOiiORS  Embodied  in  Those  Givbh. 

Where  the  instructions  in  a  criminal  casa 

fully  iJresented  the  case  to  the  Jurr.  it  waa  not 

error  to  refuse  instructions  embodied  In  thoM 

given. 

Appeal  from  District  Conrt,  Monroe  Ooon- 
ty;  Frank  W.  BIchelberger,  Judge. 

The  defendant  was  convicted  of  man- 
slaughter, and  from  the  Judgment  entered  he 
appeals.    Affirmed. 

Mitchell,  Tomllnson  &  Price,  for  appellant 
a  W.  Mullan,  Atty.  Gen.,  and  Lawrence 
De  Graff,  Asst  Att^.  Gen.,  for  the  SUte. 

BISHOP,  J.  This  Is  the  second  appeal  In 
this  case.  For  the  opinion  on  former  sub- 
mlsBion,  see  127  Iowa,  684,  108  N.  W.  944, 
70  L.  R.  A.  246. 

1.  The  indictment  charged  the  defendant 
with  the  crime  of  murder  In  the  first  degree; 
and  under  our  statute  (Code,  {  5407)  he 
might  be  found  guilty  of  any  offMise  necee- 
sarily  included  in  that  charge.  Manslanghtei 
Is,  of  course,  Included  In  a  charge  of  murder. 
On  the  former  trial  of  the  defendant,  he  was 
found  guilty  of  manslaughter,  and  upon  his 
appeal  to  this  court  the  Judgment  was  re- 
versed, and  the  case  remanded  for  a  new 
trial.  By  force  of  an  elementary  principle 
of  criminal  law,  the  yerdlct  returned  on 
such  trial  operated  as  an  acquittal  of  the 
higher  offense  charged,  so  that  he  could 
thereafter  be  convicted.  If  at  all,  only  of  the 
offense  of  manslaughter.  State  t.  Tweedy, 
11  Iowa,  850;  State  v.  demons,  61  lows, 
274,  1  N.  W.  546.  Upon  the  case  being  re- 
manded and  again  called  for  trial,  the  de- 
fendant demanded  the  right  of  10  peremptory 
challenges.  This  was  refused,  and  he  was 
restricted  to  6  challenges.  It  Is  contended 
that  herein  was  error.  Our  statute  (Code.  I 
6365)  provides  that.  "If  the  offense  diarged 
in  tbe  indictment  is  or  may  be  punishable 
with  death  or  Imprisonment  for  life,  the 
state  and  defendant  are  each  entitled  to  10 
peremptory  challenges;  If  any  other  felony, 
to  6  each,"  eta  The  right  of  peremptory 
challenge  Is  not  a  constitutional  right  It 
exists  only  by  virtue  of  tbe  statute.  Thus  In 
State  T.  Shreves,  81  Iowa,  815,  47  N.  W.  899, 
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It  appeared  tbat  the  alleged  crime  of  mur- 
der was  committed,  and  tbe  proaecntloD  com- 
menced, at  a  time  when,  under  tbe  eziatlnK 
■tatnte,  a  defendant  bo  charged  had  the 
right  of  20  peremptory  challenges.  Before 
tbe  trial  the  statnte  was  bo  changed  that 
the  right  was  limited  to  10  challoigea.  The 
demand  of  the  defendant  for  20  ctiallaigea 
was  refused,  and  this  court  held  there  was 
no  OTor.  And  it  was  said  that  the  change 
in  the  statnte  affected  no  vested  right  It 
pertained  merely  to  the  remedy.  Now,  it 
Is  tme  that  the  offense  named  in  tlie  indict- 
ment returned  against  the  present  defoidant, 
and  under  .which  he  was  put  to  trial,  was  mur- 
der. Bat  the  charge  of  the  indictment  was 
not  limited  to  murdn:.  In  contemplation 
of  law  there  was  also  charged  every  offense 
neceesarily  indoded  in  the  charge  of  mur- 
der. And  this  must  be  so,  as  otherwise 
there  could  be  no  warrant  for  receiving 
a  verdict  and  pronouncing  jndgmoit  as  for 
an  offense  Inferior  to  marder.  Now,  as  we 
have  seen,  tbe  verdict  on  tbe  former  trial 
operated  t»  acquit  tbe  defendant  of  every 
offense  included  in  the  indictment  above  tbe 
offense  of  manslaughter.  In  effect  there  had 
been  eliminated  from  the  indictment  the  of- 
fense of  murder  in  its  several  degrees,  and 
there  remained  only,  as  the  offense  for  which 
the  defendant  could  be  put  on  trial,  man- 
slaughter and  tbe  offenses  inferior  thereta 
Looking  at  tbe  statute  directly  drawn  In 
question  with  these  principles  in  mind,  we 
think  It  must  be  said  tbat  by  the  expression 
"the  offense  charged  In  the  indictment"  was 
meant  no  more  than  the  offense  Included  In 
tbe  Indictment  for  the  commlssloa  of  which 
only  the  defendant  could  be  put  to  trial,  and 
for  which  be  was  about  to  be  tried.  The 
question  thus  presented  seems  to  be  one  of 
novel  impression.  At  least  but  one  case 
(People  V.  Comstock,  66  Mich.  405,  21  N.  W. 
884)  thought  to  have  direct  bearing  has  been 
broogbt  to  our  attention.  Counsel  for  de- 
fendant teem  to  think  that  case  an  an- 
tborlty  for  their  contention.  But  upon  read- 
ing we  think  otherwise.  There  the  defend- 
ant was  charged  by  information  with  an 
assanit  with  intent  to  commit  murder.  On 
trial  be  was  convicted  as  charged,  and  on 
appeal  be  secured  a  reversal.  Tbe  case  hav- 
ing been  brought  on  for  retrial,  be  aemand- 
ed  tbe  right  to  exercise  peremptory  chal- 
lenges to  the  number  of  SO  as  allowed  by 
statute  under  an  information  charging  an 
assanit  with  Intent.  Thereupon  the  pros- 
ecutor announced  that  In  his  opinion  the  evi- 
dence would  not  warrant  a  conviction  of  any 
offense  above  a  simple  assault,  and  that  he 
expected  to  ask  only  for  a  conviction  of  that 
grade  of  offense.  Tbe  trial  court  took  the 
view  tbat  under  such  circumstances  the  de- 
fotdant  was  oitltled  to  only  the  same  nxim- 
ber  of  challenges  he  would  be  entitled  to  If 
tbe  action  was  an  original  one  for  a  simple 
assault,    and    accordingly    he   w«s    limited 


to  5  challenges.  The  defendant  was  convict 
ed  of  a  simple  assault,  and  he  again  ap- 
pealed. In  its  opinion  declaring  for  a  re- 
versal tbe  appellate  court  puts  its  Judgment 
upon  the  ground,  probably  dictated  by  local 
statutory  provisions,  that,  "if  respondoit  was 
not  to  be  tried  for  the  offense  charged  in  the 
information,  he  could  not  in  that  suit  be 
tried  for  any  other  offense."  And  further  it 
is  said:  "It  does  not  lie  within  tbe  province- 
of  the  prosecutor  or  court  to  abridge  tbe 
rights  of  the  respondent  by  trying  him  An. 
a  crime  of  which  he  is  not  accused,  and  In 
this  case  for  an  offense  not  wltbln  the  Juris- 
diction of  the  court  to  try  at  all."  From 
this  it  will  be  apparent  tbat  the  conrt  Iiad 
no  occasion  to,  and  did  not  attempt  to,  deal 
with  the  question  as  made  in  tlie  record  be- 
fore us.  We  conclude  tbat  there  was  no 
error  in  the  ruling  complained  of. 

2.  Appellant  complains  of  misconduct  on 
the  part  of  tbe  county  attorney,  in  tbat  in 
making  his  opening  statement  to  the  Jury, 
and  In  violation  of  tbe  provisions  of  Code, 
8  5423,  be  made  direct  reference  to  tbe  ver- 
dict returned  against  defendant  on  the  for- 
mer trial.  Conceding  tbat  this  was  error 
taken  by  Itself,  we  do  not  think  appellant 
is  In  a  jKMltion  to  complain  thereof.  Tbe 
attention  of  tbe  county  attorney  was  at 
once  called  to  bis  transgression,  and  there- 
upon "he  withdrew  tbe  statement  and  asked 
tbe  pardon  of  the  court  and  Jury."  He  also 
asked  that  tbe  Jury  be  Instructed  to  give  no 
consideration  to  the  statement  as  made  by 
him.  By  an  amendment  to  the  abstract  the 
state  has  brought  up  the  bill  of  exceptions 
signed  and  made  of  record  tqr  tbe  conrt  be- 
low at  tbe  request  of  defendant,  and  there- 
from it  appears  that,  following  the  Im- 
proper statement  by  the  county  attorney, 
the  attorneys  for  defendant  moved  for  a 
discharge  of  the  Jury,  but  that  before  a 
ruling  and  after  consultation  they  announced 
to  the  court  "tbat  they  had  concluded  to  go 
ahead  with  tbe  triaL"  And  in  tbe  bill  this 
is  Injected  by  tbe  court:  "Tbat  but  for 
the  statement  made  by  counsel  tbe  court 
would  have  dismissed  the  Jury  and  im- 
paneled another  for  tbe  trial  of  the  case." 
It  then  appears  tbat  tbe  motion  to  discharge 
tbe  Jury  was  overruled.  Accepting  this  as 
the  situation,  we  think  It  must  be  said  tbat 
the  Impropriety  In  making  the  statement 
was  waived.  It  is  well  settled  tbat  as  re- 
lated to  matters  of  procedure  a  defendant 
in  a  criminal  case  may  waive  the  benefit 
of  a  statutory  provision  intended  for  the 
better  protection  of  his  rights.  State  v. 
Kaufman,  51  Iowa,  578,  2  N.  W.  275,  88  Am. 
Rep.  148;  State  v.  Ward,  73  Iowa,  632,  35  N. 
W.  617;  State  v.  Hurd.  101  Iowa,  891.  70  N. 
W.  613.  Conceding,  then,  that  the  miscon- 
dnct  on  tbe  part  of  the  county  attorney, 
coming  at  the  very  threshold  of  the  trial, 
amounted  to  reversible  error — and  that  is 
tbe  exact  contention  of  appellant— be  most 
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be  held  to  the  supposition  that  the  court,  If 
given  opportunity,  would  have  sustained  his 
motion.  And  manifestly  enough  it  would  be 
unfair  to  the  state  to  permit  him  following 
a  verdict  to  escape  Judgment  after  the  fast 
and  loose  procedure  of  holding  up  the  trial 
by  a  motion  to  discharge  the  Jury,  and  then, 
before  ruling,  announcing  tils  election  to  pro- 
ceed, notwithstanding  the  error.  The  course 
pursued  was  the  equivalent  of  saying:  "Be- 
cause of  this  error  and  In  conformity  with 
my  motion,  I  am  entitled  to  be  tried  before 
another  Jury ;  but  I  have  concluded  to  forego 
my  motion  and  go  ahead.  If  I  am  convict- 
ed, I  will  then  fall  back  on  such  error,  and 
demand  a  new  trial  as  matter  of  right" 
We  conclude  that  the  court  properly  directed 
the  trial  to  proceed  before  the  Jury  then  in 
the  box,  and  that  the  complaint  of  defend- 
ant as  now  made  comes  too  late. 

9.  After  disposing  of  the  motion,  the  sub- 
ject of  our  discussion  In  the  preceding  dlvl- 
ston,  the  court  turned  to  the  Jury  and,  ad- 
pressing  them  orally,  said  that  the  making  of 
the  statement  by  the  county  attorney  was  un- 
fortunate; that  the  statement  had  been  with- 
drawn, however,  and  it  would  be  their  duty 
to  try  the  case  as  if  there  had  never  been 
any  other  trial ;  that  "the  defendant  is  pre- 
sumed to  be  Innocent  until  proven  guilty  by 
evidence  In  the  case  beyond  a  reasonable 
doubt ;  and  that  must  l>e  proven  by  the  evi- 
dence in  this  case."  Tbereon  error  is  predi- 
cated, and  it  is  the  argument  that  the  re- 
marks of  the  court  amounted  to  an  instruc- 
tion to  the  Jury,  and  were  Improper,  there- 
fore, because  not  reduced  to  writing.  This 
contention  is  devoid  of  merit.  To  begin  with 
no  exception  was  taken  to  the  action  of  the 
court  at  the  time,  nor  was  such  action  made 
n  ground  of  the  motion  for  new  trial.  But, 
iislde  from  this,  there  is  no  merit  It  is  true 
that  the  statute  requires  tbat  the  charge  to 
a  Jury  shall  be  given  in  writing.  Code,  { 
3706.  By  this  is  meant  the  statement  of  the 
Issues  and  of  the  law  governing  the  case  as 
given  to  the  Jury  when  the  case  Is  ready  for 
final  submission.  It  has  never  been  construed 
to  Inclnde  an  admonition  given  to  the  Jury  by 
the  court  during  the  course  of  the  trial  to 
disregard  evidence  ruled  out  on  motion,  or  an 
Irregularity  that  has  crept  Into  the  trial. 
And  what  was  said  by  the  court  In  the  In- 
fitant  case  amounted  to  no  more  than  a  cau- 
tion to  disregard  the  Improper  statement 
made — to  await  tbe  Incoming  of  the  evidence 
upon  which  alone  they  were  to  determine 
upon  their  verdict  Farmer  v.  Thrift,  94 
Iowa,  374,  02  N.  W.  804 ;  State  v.  Blgelow, 
101  Iowa,  430,  70  N.  W.  600. 

4.  In  the  motion  for  new  trial,  misconduct 
in  two  particulars  on  the  part  of  one  of  the 
Jurors,  Krldelbangh  by  name,  was  assigned. 
With  the  motion  was  presented  an  affidavit 
of  C.  N.  Bloomfield,  reciting  that,  following 
the  first  trial  of  the  case  and  in  his  presence, 
said    Kridelbangh    made    the    remark    that 


rrom  Smith  had  no  more  right  to  shoot  that 
man  than  I  had,  and  I  think  that  verdict  was 
right  and  ought  to  stand."  A  counter  affida- 
vit on  the  part  of  Kridelbaugh  was  presented 
by  the  state,  and  therein  he  denies  havinjr 
ever  made  any  such  remark;  that  in  fact 
"be  did  not  recall  having  knowledge  prior 
to  the  instant  trial  what  tbe  former  verdict 
was."  The  further  ground  of  misconduct 
was  presented  by  an  affidavit  of  T.  S.  Patton, 
who  avers  that  on  two  occasions  during  the 
trial  In  going  home  be  rode  on  a  train  with 
Kridelbaugh ;  "tbat  from  the  appearance  and 
actions  of  said  Juror  I  would  say  that  he  had 
been  drinking  intoxicating  liquors;  that  biS' 
breath  smelied  very  strong  of  said  liquors." 
This  was  responded  to  by  tbe  affidavit  of 
EkTldelbaugli,  and  therein  be  says  that  he  was 
at  no  time  during  the  trial  under  the  influ- 
ence of  intoxicating  liquors.  He  further  says 
that  bis  use  of  liquor  was  confined  to  one 
glass  of  beer  as  he  came  Into  town  in  the 
morning  and  another  when  leaving  at  night 
for  home.  It  was  not  error  to  deny  a  new 
trial  upon  these  grounds.  In  view  of  the 
affidavit  of  the  Juror,  the  statement  alleged 
to  liave  t>een  made  by  him  was  not  proven: 
and  tbat  a  juror  has  drank  intoxicating  liq- 
uor in  moderate  quantity  when  not  on  duty 
is  not  a  ground  for  new  trial.  State  r.  Ken- 
nedy, 77  Iowa,  216,  41  N.  W.  609. 

6.  Complaint  is  made  of  several  of  the  In- 
structions given  by  the  coort  on  its  own  mo- 
tion, and  of  the  refusal  of  the  court  to  give 
instructions  as  requested  by  the  defendant 
We  stiall  not  set  them  out  Suffice  it  to  say 
that  we  have  read  tbem  carefully  and  dis- 
cover no  error.  The  Instructions  given  seem 
to  have  fully  and  fairly  presented  tbe  case 
to  the  Jury,  and  there  was  embodied  therein 
the  law  of  the  requests  as  far  as  applicable. 

6.  Lastly,  it  is  said  that  the  verdict  Is  with- 
out support  in  the  evidence.  We  think  other- 
wise. The  shooting  which  resulted  In  the 
killing  is  not  denied  by  defendant,  and  the 
question  In  the  case  is  whether  such  shoot- 
ing was  Justifiable,  either  as  the  act  of  a 
peace  officer  in  the  discbarge  of  his  duty  as 
such  or  in  self-defense.  The  evidence  was  In 
conflict,  and  the  verdict  of  the  Jury  should 
not  in  our  opinion,  be  disturbed. 

We  have  examined  the  record  carefully 
with  respect  to  the  other  errors  contended 
for,  and  find  them  to  be  without  merit  Ac- 
cordingly we  conclude  that  the  Judgment 
should  be,  and  it  is,  affirmed. 


MLLBR  V.  MACHINERY  MUT.  INS. 
ASS'N  OP  WATERLOO. 

(Supreme  Court  of  Iowa.    Oct   16,   1906.) 

AfpeaI/— AasiORnRTB  or  Ebbob— Abouvent 
FOB  Appeixanx— NBCESsrrr— CouBT   Rdlk» 

— COMPLIANCB. 

Where,   under   Supreme   Court  rule  44,  a 

case  is,  on  appellee's  motion,  submitted  as  of  a 

1  date  prior  to  tbat  on  which  appellant's  argn- 
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ment  waa  filed.  !t  is  before  the  court  without 
ailment  for  appellant,  and  under  the  rules  of 
this  court  cannot  be  considered. 

Appeal  from  District  Court,  Jackson  Ooun- 
ty;  James  W.  Bollinger,  Judge. 

C.  T>.  Kern,  6.  L.  Johnson,  and  Oates  Sc 
Liffring,  for  appellant  P.  B.  Wolfe  and 
Thomas  &  Thomas,  for  appellee. 

PEB  CURIAM.  On  motion  of  appellee, 
under  mle  44,  this  case  has  been  ordered 
snbmitted  as  of  a  date  prior  to  that  on  which 
appellant's  argument  was  filed.  Consequent- 
ly we  hare  the  case  for  determination  with- 
out argument  for  appellant  Without  an  ar- 
gument for  appellant  we  cannot  consider  the 
case.  McCormlck  Harvesting  Machine  Co.  v. 
McCormlck,  128  Iowa,  155,  lOS  N.  W.  204. 
And  see  role  54,  referred  to  In  that  case. 

The  Judgment  of  the  trial  court  la  there- 
fore afflnned. 


WOODCOCK  T.  WABASH  E.  00. 
(Saprpme  Court  of  Iowa.    Oct   16,   1006.) 

Appeal  from  District  Court  Monroe  Coun- 
ty; C.  W.  Vermillion,  Judge. 

T.  B.  Perry,  for  appellant  Fred  Town- 
smd,  Ben  McCoy,  and  Ralph  Mason,  for 
appellee. 

PER  CURIAM.  The  situation  In  this  case 
is  the  same  as  that  in  Miller  v.  Machinery 
Mntnal  Insurance  Association  (decided  at 
this  t  erm)  109  N.  W.  118 ;  and  for  the  reason 
pointed  ont  in  that  case  the  Judgment  of  the 
trial  conrt  In  this  case  must  be  affirmed. 


WHITMOBB  T.  WABASH  R.  CO. 
((Supreme  Conrt  of  Iowa.    Oct  16,  1906.) 

.\pi>eal  from  District  (Tourt  Monroe  Conn- 
ty ;  C.  W.  Vermillion,  Judge. 

T.  B.  Perry,  for  appellant  Fred  Towns- 
end,  Ben  McCoy,  and  Ralph  Mason,  for  ap- 
pellee 

PER  CURIAM.  The  situation  in  this  case 
is  the  same  as  that  in  Miller  v.  Machinery 
Mutual  Insnrance  Association  (decided  at 
this  term)  109  N.  W.  118;  and  for  the  reason 
Iiointed  ont  in  that  case  the  Judgment  of  the 
trial  conrt  In  this  case  must  be  affirmed. 


THOMAS  V.  WABASH  R.  CO. 
(Sapreme  Oonrt  of  Iowa.    Oct  16,  1906.) 

Appeal  from  District  Court  Monroe  Coun- 
ty: C.  W.  Vermillion,  Judge. 

T.  B.  Perry,  for  appellant  Fred  Town- 
tend.  Ben  McCoy,  and  Ralph  Mason,  for  ap- 
pellee. 


P£R  CURIAM.  The  sltaatl<m  In  this  case 
is  the  same  as  that  in  Miller  v.  Machinery 
Mutual  Insurance  Association  (decided  at  this 
term)  109  N.  W.  118;  and  for  the  reason 
pointed  out  in  that  case  the  Judgment  of  the 
trial  court  In  this  case  must  be  affirmed. 


STATE  V.  BNO. 
(Supreme  Court  of  Iowa.    Oct  16,  1006.) 

1.  CoNSPiBACT— Indictment. 

An  indictment  for  conspiracy  must  show 
that  the  object  of  the  conspiracy  was  criminal, 
or  If  not,  that  the  means  employed  to  accomp- 
lish the  object  were  criminal. 

[1' :.  Note. — For  cases  in  point  see  vol.  10, 
Cent.  Dig.  Conspiracy,  §§  85,  86.1 

2.  False  Pbetenses— Fbaudulgnt  Acquisi- 
tion OF  Real  Pbopkbtt. 

Code,  i  6041,  proylding  that  if  any  person 
designedly  and  by  false  pretense,  or  by  any  privy 
or  false  token,  and  witn  intent  to  defraud,  ob- 
tain from  another  any  money,  goods,  'or  other 
property,"  be  shall  be  punished,  etc.,  does  not 
apply  to  false  pretenses  for  the  purpose  of  ac- 
quiring real  estate. 

[Bd.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  False  Pretenses,  (  15.] 

3.  CoNSPiBACY— Indictment— Means. 

An  Indictment  charged  that  defendant  and 
another  fraudulently  devised  a  scheme  to  de- 
fraud R.,  and  then  conspired  and  agreed  to- 
gether with  the  fraudulent  and  malicious  intent 
wrongfully  to  get  and  obtain,  knowingly  and 
designedly,  by  means  of  false  pretenses,  a  cer- 
tain bouse  and  lot  in  the  city  of  C.  Held,  that 
since  false  pretenses  with  reference  to  real  es- 
tate are  not  an  offense,  the  indictment  was 
fatally  defective  for  failure  to  allege  the  un- 
lawful means  by  which  the  conspiracy  was  ac- 
complished. 

[Ed.  Note.— For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Conspiracy,  §  85.] 

Appeal  from  District  Court  Adams  Coun- 
ty;   H.  K.  Evans,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  conspiracy,  and  appeals.    Reversed. 

Arthur  R.  Wells,  for  appellant  Chas.  W. 
MuUan,  Atty.  Gen.,  and  Lawrence  De  Graff, 
Asst  Atty.  Gen.,  for  the  State. 

SHERWIN,  J.  The  indictment  on  which 
the  defendant  was  tried  charges  that  he  and 
one  White  "fraudulently  devising  to  cheat 
and  defraud  Sarah  Roach  and  John  A. 
Roach,  did  then  and  there  conspire  and  agree 
together  with  the  fraudulent  and  malicious 
Intent  wrongfully  to  get  and  obtain,  knowing- 
ly and  designedly,  by  means  of  false  pre- 
tenses, a  certain  house  and  lot  In  the  city  of 
Corning,  Iowa."  The  indictment  is  under 
Code,  I  5059,  which  provides  for  the  punish- 
ment of  conspiracies,  and  defines  the  offense 
In  the  following  words,  so  far  as  It  Is  ma- 
terial here:  "If  any  two  or  more  persons 
conspire  or  confederate  together  with  the 
fraudulott  or  malicious  intent  wrongfully 
to  injure  the  property  or  rights  in  property 
of  another,  they  are  guilty  of  a  conspiracy." 

The  sufficiency  of  the  Indictment  is  the 
controlling  question  for  our  determination. 
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It  will  be  observed  that  it  charges  that  land 
was  obtained  by  means  of  false  pretenses, 
and,  unless  It  Is  a  crime  to  so  obtain  land, 
the  indictment  is  clearly  insufficient,  because 
it  does  not  meet  the  requirement  that  where 
the  basis  of  a  conspiracy  Is  an  act  not  crim- 
inal In  Itself  the  unlawful  means  which  give 
to  It  Its  criminal  character  must  be  particu- 
larly set  fortb.  State  v.  Potter,  28  Iowa, 
654;  State  t.  Stevens,  30  Iowa,  391.  An 
Indictment  for  conspiracy  must  show  that  the 
object  of  the  conspiracy  was  criminal,  or, 
if  the  object  Itself  be  not  criminal,  that  the 
means  employed  to  accomplish  the  object 
were  criminal.  State  r.  Jones,  13  Iowa,  269 ; 
State  V.  Stevens,  supra;  State  v.  Potter, 
snpra;  State  v.  Soper,  118  Iowa,  1,  91  N. 
W.  774.  Code,  {  6041,  defines  the  crime  of 
cheating  by  false  pretenses  as  follows:  "If 
any  person  designedly  and,  by  false  pretense 
or  by  any  privy  or  false  token,  and  witb 
intent  to  defraud,  obtain  from  another  any 
money,  goods,  or  other  property,  be  shall  be 
punished,"  etc. 

It  is  the  general  holding  that  neither  the 
common  law,  nor  the  statutes  of  the  several 
states  defining  the  crime,  of  cheating  by  false 
pretense,  apply  to  real  estate.  Under  the 
English  law,  real  property  was  never  the 
subject  either  of  cheating  or  of  false  pre- 
tenses. Being  incapable  of  larcenous  as- 
portation, it  was  not  regarded  as  requiring 
the  same  protection  as  personal  property. 
The  crime  of  obtaining  money  or  goods  by 
false  pretenses  is  said  to  be  closely  allied 
to  that  of  larceny,  and  the  common  law  and 
statutes  defining  the  crime  were  undoabtedly 
designed  for  the  fuller  protection  of  personal 
property  and  In  aid  of  the  laws  against 
larceny  and  theft  2  Brown  and  Hadley's 
Com.  632;  2  Bishop  on  Criminal  Law,  Si 
47&-479  Inc.  While  the  American  statutes 
differ  somewhat  in  phraseology  they  are  In 
substance  copied  from  the  English  and  are 
based  on  the  same  principle,  and  have  the 
same  object  in  view. 

In  our  own  statute,  the  language  used 
clearly  Indicates  that  the  offense  does  not 
Include  real  property.  It  specifies  money 
and  goods,  and  then  says  "or  other  property," 
and  under  a  familiar  rule  the  words  "or 
other  property"  must  be  limited  to  the  class- 
es of  property  therein  previously  enumerated. 
12  A.  &  E.  Enc.  of  Law,  829-834,  and  notes ; 
State  V.  Black.  44  N.  W.  635,  75  Wis.  490. 
On  the  principal  question,  see,  also,  19  Cyc. 
410;  People  v.  Cummings,  114  Cnl.  437,  40 
Pac.  284;  State  v.  Burrows,  33  N.  C.  477. 
The  statute  defining  conspiracy  makes  it  a 
crime  for  persons  to  conspire  to  Injure  the 
property  or  rights  in  property  of  another, 
and,  under  a  proper  charge  in  the  Indictment, 
there  can  be  no  doubt  that  the  acts  com- 
plained of  would  constitute  conspiracy.  But 
the  indictment  charges  that  the  basis  of  the 
conspiracy  was  an  act  criminal  in  itself,  viz., 
obtaining  real  property  by  false  pretenses, 
and  we  hold  only  that  obtaining  real  proper- 


ty by  false  representations  is  not  a  crlmo 
under  section  6041  of  the  Code,  whicb  de- 
fines false  pretenses.  It  Is,  of  course,  ele- 
mentary that  a  convIcti(Mi  must  be  based  on 
the  indictment 

We  are  of  opinion  that  the  indictment 
is  insufficient,  and  because  thereof  that  the 
case  must  be  reversed.  This  conclusion  dis- 
poses of  the  case  so  far  as  this  appeal  is 
concerned,  and  we  need  not  consider  otlier 
questions  argued. 

Beversed. 


STATE  V.  TOMLINSON  et  aL 

(Supreme  Court  of  Iowa.    Oct  16,   1906.) 

Attobnet    and    Oliert— Disbabhknt    Pbo- 

CEXDINGS— PbESEBVATION  OF  TESTIMONY. 

Code,  S  327,  providing  that  on  trial  of  an 
accnsation  all  the  evidence  shall  be  reduced  to 
writbig,  filed,  and  preserved,  is  to  enable  one 
convicted  to  appeal ;  and  where,  in  disbarment 
proceedinzs,  defeadant  was  acquitted,  there  was 
no  ^ound  for  extending  the  testimony  and  pre- 
serving it. 

Appeal  from  District  Court  Monroe  Coun- 
ty;  C.  W.  Vermillion,  Judge. 

Leggett  &  McKemey  and  Mitchell,  Tomlln- 
son  &  Price,  for  appellants.  D.  M.  Ander- 
aon,  Ralph  T.  Mason,  and  W.  E.  Giltner,  for 
appellee. 

LADD,  J.  Each  of  defendants  was  ac- 
cused of  unprofessional  conduct  snd  because 
thereof  the  revocation  of  his  license  to  prac- 
tice as  an  attorney  at  law  prayed.  By 
agreement  the  cases  were  heard  together, 
and  both  were  found  not  guilty,  and  the  pro- 
ceedings dismissed.  Thereupon  they  de- 
manded that  "the  shorthand  report  of  the 
testimony  in  the  case  be  «xtended  at  the 
expense  of  the  county,  and  be  filed  and  pre- 
ser\'ed."  The  court  declined  to  enter  such 
an  order,  and  they  appeaL 

The  ruling  was  right.  Appellants  rely  on 
section  327  of  the  Code,  providing  that  all 
Iss'ies  joined  on  the  accusation  shall  "be 
tried  by  the  court;  all  the  evidence  being  re- 
duced to  writing,  filed,  and  preserved."  The 
sole  object  of  this  provision  is  to  enable  the 
accused,  if  found  g^uilty,  to  appeal.  This  ap- 
pears from  section  329,  reqtilrlng  that  In 
event  of  an  appeal,  all  original  papers,  to- 
gether with  the  transcript  of  record,  be 
transferred  to  the  Supreme  Court  The  stat- 
ute Is  somewhat  analogous  with  that  pro- 
viding that  in  equitable  actions  "all  the  evi- 
dence offered  in  the  trial  shall  be  taken 
down  in  writing"  (section  3662,  Code),  but 
more  like  that  requiring  that  where  con- 
tempts are  "founded  on  evidence  given  by 
others,  such  evidence  must  be  in  writing  and 
filed  and  preserved"  (section  4466,  Code). 
These  sections  are  compiled  with  if  the  oral 
testimony  is  taken  down  in  sh6rthand,  duly 
certified,  and  filed  at  the  time  judgment  is 
entered.  Ross  v.  Loomis,  64  Iowa,  432,  20  N. 
W.  749;  Goetz  t.  Stutsman,  73  Iowa,  693, 
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86  N.  W.  644  l%e  same  mle  obtaina  !a 
disbarment  proceedings.  State  t.  Mosher, 
128  Iowa,  82,  103  N.  W.  106.  The  evidence 
becomes  written  when  these  notes  ar« 
transcribed  and  filed  within  proper  time.  If 
the  accused  Is  acquitted  In  proceedings  for  con- 
tempt, there  1>  no  occasion  for  completing  the 
record,  save  for  the  purposes  of  review. 
Neither  Is  there,  It  acquitted  in  disbarment 
proceedings.  In  the  latter  the  judgment  Is 
final,  and  there  can  be  no  review.  But  coun- 
sel argue  that  the  evidence  Is  required  to 
be  In  writing  and  preserved  for  another 
purpose;  L  e.,  that  of  enabling  any  one  to 
refer  to  the  testimony  at  any  future  time. 
There  Is  no  more  occasion  for  rendering  the 
evidence  accessible  In  this  class  of  cases 
than  In  others  of  equal  Importance,  and  we 
are  of  the  opinion  that  it  was  not  the  In- 
tention of  the  lawmakers  that  the  evidence 
be  preserved,  save  for  Hie  purposes  of  ap- 
peal. 
Affirmed. 


STATBJ  V.  GRBNDAHL 

(Supreme  Ooart  of  Iowa.    Oct  16,  1908.) 

L  CsnnifAi,   Law  —  Insarttt   as   Defbnss 

— BVTDBlfCB. 

Evidence  of  Innanity  of  defendant  at  the 
time  of  his  tailing  of  property,  for  which  he  was 
prosecnted,  held  not  so  conclusive  as  tq  talce 
from  the  Jury  the  question  of  his  sanity. 

TBd.  Note.— For  cises  in  noint,  see  vol.  14, 
Oent  Di«.  Criminal  Law.  1 1712.] 

2.  Same— iRSAHrrr  at  Tbiai,. 

A  finding  of  insanity  of  defendant  in  pro- 
ceedings under  Code,  H  '5340-R643,  collateral 
to  a  prosecntion.  thereby  suspending  the  prose- 
eotion.  Is  not  condnslve  that  when  defendant 
was  a  week  later  committed  to  the  Insane  asy- 
1am  he  was  insane,  and  so  does  not  render  in- 
admissible, on  the  question  of  Ills  insanity  at  the 
time  of  the  commission  of  the  offense,  testimony 
that  when  received  into  the  asylnm  bs  was  not 
insane. 

Appeal  from  District  Court,  Wapello  Coun- 
ty: F.  W.  Eichelbergw,  Judge. 

The  defendant  appeals  from  a  conviction 
for  larceny  committed  by  the  stealing  of  a 
horse  of  the  value  of  $125.    AflBrmed. 

Jaqnea  &  Jaques,  for  appellant.  Chas.  W. 
Mnilan,  Atty.  Gen.,  and  Lawrence  DeOraff, 
Asst  Atty.  Gen.,  ftor  the  State. 

McCLAIN,O.J.  Thefactssbown  by  the  evi- 
dence for  the  prosecution,  and  without  con- 
tradiction on  behalf  of  defendant,  make  out 
a  plain  case  of  gniit,  and,  so  far  as  the  suffi- 
ciency of  the  evidence  Is  concerned,  amply 
support  the  verdict,  unless  the  evidence  tend- 
ing to  show  Insanity  of  the  defendant  Is  so 
conclusive  as  to  require  reversal.  The  tes- 
timony of  relatives  of  defendant,  as  to  bis 
mental  condition  for  some  years  prior  to  the 
alleged  commission  of  the  crime,  tends  strong- 
ly to  Indicate  that  defendant  was  not  moral- 
ly reqwnslble  for  bis  conduct,  and  this  con- 
clusion would  also  find  some:  support  in  the 
facts  attending  the  taking  and  sale  by  de- 


fendant of  the  animal  with  the  stealing  of 
which  he  was  charged;  for  it  would  seem 
that  a  person  of  any  reasonable  amount  of 
Intelligence  most  have  known  that  It  would 
be  Impossible  to  appropriate  the  animal  of 
another  under  such  circumstances  without 
detection.  Iforeover  medical  witnesses,  lu 
answer  to  a  long  hypothetical  question,  ex- 
pressed it  as  their  belief  that  the  conduct 
of  defendant  testified  to  by  bis  relatives  In- 
dicated insanity.  On  the  other  band,  per- 
sons who  had  been  acquainted  with  defend- 
ant for  years  testified  that  they  had  seen  no 
acts  or  conduct  on  the  part  of  defendant  sucb 
as  to  lead  them  to  think  that  he  waa  in- 
sane, and  the  prison  physician  at  the  state 
penitentiary  at  Anamoea,  in  charge  of  the 
Insane  department  to  which  defendant  had 
been  committed  pending  trial,  on  the  ground 
that  he  appeared  to  be  Insane,  so  that  further 
proceedings  in  the  prosecution  against  him 
should  be  suspended  (see  Code,  {§  5540-5543), 
testified  that,  when  defendant  was  committed 
to  the  Insane  department,  he  was  found  to  be 
In  fact  not  Insan^  but  a  degenerate  of  a  low 
tyi>e  of  Intelligence,  and  physically  weak 
from  lack  of  noorishment  caused  by  a  tumor 
In  the  jaw;  removal  of  which  was  followed 
by  improved  condition,  resulting  in  his  dis- 
charge from  the  Insane  department  within  a 
few  weeks  after  his  commitment  We  think 
without  question  that  there  was  such  conflict 
In  the  evidence  as  to  defendant's  mental  con- 
dition as  to  leave  that  matter  a  proper  sub- 
ject for  the  determination  of  the  jury,  and 
we  cannot  interfere,  therefore,  with  the  ver- 
dict on  that  ground. 

But  counsel  for  appeliant  contend  that 
there  was  error  In  allowing  the  prison  phy- 
sician to  testify  with  reference  to  defend- 
ant's mental  condition  while  under  his  charge, 
for  the  reason  that  the  finding  in  the  pro- 
ceeding under  Code,  SS  5540-5543,  was  con- 
clusive as  to  bis  condition  at  that  time. 
However  conclusive  the  finding  In  this  pro- 
ceeding may  have  been  on  the  question  of 
whether  defendant  was  then  in  such  mental 
condition  that  he  should  not  be  subject  to 
trial,  It  was  certainly  not  conclusive  as  to 
his  mental  condition  when  the  crime  was 
committed.  This  finding  was  introduced  In 
evidence  on  bebaif  of  the  defendant  as  tend- 
ing to  show  his  mental  condition  at.the  time 
of  the  commission  of  the  crime,  and  no  doubt 
It  was  admissible  for  that  purpose,  but  not 
conclusive,  for  it  related  to  a  time  subsequent 
to  the  commission  of  the  crime.  Pfiueger  v. 
State,  46  Neb.  493,  64  N.  W.  1094;  People  T. 
Farrell,  31  Cal.  676;  State  v.  Arnold,  12  Iowa, 
479.  The  finding  was  not  even  prima  facie 
evidence  that  the  defendant  was  insane  when 
the  crime  was  committed,  but  might  be  con- 
sidered by  the  jury  just  as  any  other  evi- 
dence of  subsequent  insane  condition  would 
be  admissible  on  the  question  of  Insanity  at 
a  previous  time.  The  finding  by  the  jury  in 
the  collateral  Inquiry  relating  to  defendant's 
mental  condition  was  made,  as  appears  by 
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the  record,  on  the  ISth  day  of  April,  and  the 
defendant  was  admitted  to  the  Insane  depart- 
ment of  the  penitentiary  in  consequence  of 
this  finding  on  the  20th  or  2l8t  of  the  same 
month.  The  testimony  of  the  prison  physi- 
cian did  not,  therefore^  relate  to  the  mental 
condition  of  defendant  at  the  time  he  was 
found  by  the  jury  In  the  collateral  inquiry 
to  have  been  Insane,  and  that  finding  was  cer- 
tainly not  conclusive  as  to  his  condition  on  a 
subsequent  date.  In  September  following  de- 
fendant was  discharged  from  the  Insane 
department,  and  returned  to  Wapello  county 
for  trial.  It  is  not  contended  that  the  finding 
in  the  collateral  Inquiry  would  preclude  evi- 
dence that  subsequently  defendant  was  Of 
sound  mind,  and  the  testimony  of  the  prison 
physician  that  defendant  was  not  insane  aft- 
er be  had  been  received  into  the  Insane  de- 
partment and  subjected  to  examination  was 
therefore  entirely  competent. 

We  find  no  error  In  the  action  of  the  trial 
court,  and  Its  Judgment  Is  affirmed. 


STATE  V.  YORK  (two  cases). 

8AMB  V.  LUDDINGTON  (two  cases). 

(Supreme  (3oart  of  Iowa.    Oct  16,  1906.) 

1.  TOWNB— DTTTIKS     or     OlTIOKBS— OONTBAOTS 
WITH  Town. 

Code  Supp.  $  468a,  prohibits  township 
trustees  from  Secoming  parties  directly  or  in- 
directly to  any  contract  to  furnish  materials 
or  labor  to  the  township.    By  title  8,  chapter 

2,  the  road  superintendent  is  the  .officer  through 
whom,  under  the  direction  of  the  trustoes, 
labor  and  money  provided  for  the  construction 
and  repair  of  roads  are  expended,  and  is  tne 
person  through  whom  the  labor  is  employed. 
By  section  1523  the  trustees  are  vested  with 
authority  to  appoint  the  road  superintendent 
and  fix  bis  compensation.  By  section  1528 
they  fix  the  compensation  to  be  allowed  for  labor 
done  on  roads,  and  provide  for  the  purchase 
of  tools  and  machinery,  and,  under  section 
1533,  it  is  pursuant  to  their  authority  and 
direction  that  taxes  collected  for  road  purposes 
nre  to  be  equitably  and  judicially  expended. 
Held,  that  a  contract  between  township  trustees 
and  the  road  superintendent  of  the  township, 
for  the  furnishing  of  men  and  teams  to  perform 
labor  for  the  township  and  the  furnisninK  of 
the  same  and  receipt  of  payment  therefor  from 
the  township,  was  withm  the  prohibition  of 
section  468a. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Towns,  i  72.] 

2.  Sake— Cbihinai.  Rbsponsibilitt  of  Opfi- 

0EB8. 

Code,  {  4906.  declares  that  when  the  per- 
formance of  any  act  is  prohibited  by  any 
statute  and  no  penalty  imposed  the  act  is  a 
misdemeanor.  And,  by  section  4906,  the  punish- 
ment to  be  Imposed  npon  one  convicted  of  a 
misdmeanor,  the  punishment  of  which  is  not 
otherwise  nrescribed,  is  provided  for.  Code 
Supp.  jl  4()Sa  prohibits  township  trustees  from 
becoming  parties  to  any  contract  to  furnii-h 
supplies  or  labor  to  the  township.  Held  that, 
though  section  468a  avoids  contracts  made  in 
violation  of  its  prohibition,  and  though  it  was 
enacted  by  a  general  assembly  subsequent  to 
tliat  which  enacted  the  other  statntes,  the  viola- 
tion of  section  468a  is  an  Indictable  offense, 
a  contention  that  such  construction  renders  an 
enactment  binding  on  a  fnttuw  legislature  being 
nntenablek 


Appeals  from  District  Court,  Dallas  Coun- 
ty;  Hon.  Edmund  Nichols,  Judge. 

In  each  of  the  above-entitled  cases  the 
defendant  was  indicted  on  the  charge  that 
while  holding  the  office  of  township  trustee 
he  unlawfully  entered  Into  a  contract  to 
furnish,  and  did  furnish,  to  the  road  super- 
intendent for  the  use  of  the  township,  men 
and  teams  to  perform  labor  upon  the  public 
roads,  and  upon  such  unlawful  contracts 
did  collect  and  receive  certain  sums  of  money 
from  the  funds  of  said  township.  The  dis- 
trict court  having  sustained  demurrers  to  the 
several  indictments,  the  state  in  each  in- 
stance has  appealed.  The  questions  raised 
in  the  several  cases  being  Identical,  they  have 
been  submitted  together  and  will  be  dis- 
posed of  In  one  opinion.  Reversed  and  re- 
manded. 

Charles  W.  Mullan,  Atty.  Gen.,  Lawrence 
De  Graff,  Asst  Atty.  Gen.,  and  Miller  &  Rus- 
sell, for  the  Stat&  White  &  Clarke,  (or 
appellees. 

WBAVBR,  J.  The  indictment  Is-  stated  in 
the  foRowing  manner  and  form  (omitting  the 
title) :  The  said  A.  P.  York,  then  and  there 
being  one  of  the  duly  elected,  qualified,  and 
acting  trustees  of  the  township  of  Colfax, 
in  the  county  of  Dallas,  and  state  of  Iowa, 
on  the  25th  day  of  August  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  four, 
in  the  county  aforesaid,  did  willfully  and 
unlawfully  enter  into  a  contract  with  one 
J.  W.  Mills,  one  of  the  road  superintendents 
of  the  township  of  Colfax  aforesaid,  to  fur- 
nish a  man  and  team  and  to  perform  certain 
labor  for  the  township  of  Colfax  aforesaid, 
in  working  on  the  public  roads  In  the  town- 
ship of  Colfax  aforesaid,  and  became  a 
party  to  said  contract,  and  thereafter,  under, 
and  by  virtue  of,  said  contract,  and  while 
still  being  such  township  trustee  as  afore- 
said, he,  the  said  A.  P.  York,  did  furnish  a 
man  and  team  and  perform  a  certain  amount 
of  labor  for  said  township  of  Colfax  afore- 
said, to  the  value  of  a  certain  sum  of  money, 
and  be,  the  said  A.  P.  York,  while  still  hold- 
ing the  office  of  such  township  trustee  as 
aforesaid,  received  from  said  township  of 
Colfax  aforesaid,  by  the  bands  of  the  said 
J.  W.  Mills,  one  of  the  said  road  superintend- 
ents, of  the  township  of  Colfax,  aforesaid, 
under,  and  by  virtue  of,  the  contract  afore- 
said, the  more  particular  description  of  which 
said  contract  and  labor  and  the  exact  amount 
of  which  said  money  are  to  the  grand  Jury 
unlcnown,  contrary  to  the  statutes  In  such 
case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state  of  Iowa. 
The  grounds  of  the  demurrer  as  stated  by 
counsel  are  as  follows:  (1)  The  facts  al- 
leged In  the  indictment  do  not  charge  any 
crime  known  to  the  law.  (2)  There  Is  no 
such  crime  known  to  the  law  as  that  charged 
In  the  Indictment.  (3)  The  facts  stated  In 
the  indictmoit  show  that  the  defeadant  has 
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not  Tlolated  any  prohibition  of  tbft  law.  (4) 
TlM  law  nowhere  forbids  the  doing  of  any 
of  the  acta  charged  In  the  Indictment.  (6) 
The  law  nowhere  attaches  any  penal  con- 
sequences  to  the  doing  of  any  of  the  acta 
charged  in  the  Indictment.  (6)  The  facts 
charged  In  the  Indictment  fail  to  show  that 
any  contract  was  entered  Into  with  the  town- 
ship of  Colfax.  (7)  The  facts  charged  In  the 
indictment  show  afflrmatlvely  that  no  con- 
tract was  entered  Into  by  the  defendant  with 
the  township  of  Oolfaz.  More  briefly  stated 
the  questions  raised  by  the  demurrer  and 
to  be  considered  on  this  appeal  are:  (1)  Is 
the  act  with  which  appellees  are  charged 
prohibited  by  the  statute?  '  (2)  If  such  act 
la  prohibited  by  statute,  does  the  alleged 
Tlolatlon  thereof  constitute  an  indictable  pub- 
lic offense?  If  both  of  these  Inquiries  are 
to  be  answered  in  the  afflrmative,  then  the 
trial  court  was  in  error,  but  If  either  must 
be  answered  in  the  negative  the  niling  was 
correct 

1.  The  Code  Supp.  §  468  (a)  proTldes  that, 
"members  of  boards  of  superTlsors  and  town- 
siilp  trustees  shall  not  boy  from,  sell  to,  or 
in  any  manner  become  parties  directly,  or 
indirectly,  to  any  contract  to  furnish  sup- 
plies, material,  or  labor  to  the  county  or 
township  in  which  they  are  respectively  mem- 
bers of  such  board  of  supervisors  or  town- 
ship trustees."  This  we  think  does,  in  plain 
unambiguous  terms,  prohibit  the  act  with 
the  doing  of  which  defendants  are  charged. 
It  Is  tme,  the  Indictment  alleges  that  the 
labor  was  furnished  under  a  contract  with 
the  road  superintendent,  but  it  is  also  al- 
leged that  the  labor  was  so  furnished  for 
the  township,  and  that  defendant  received 
pay  therefor  from  the  township.  The  road 
supervisor  is  the  officer  through  whom,  under 
the  direction  of  the  trustees,  the  labor  and 
money  provided  for  the  construction  and  re- 
pair of  the  roads  are  expended,  and  Is  the 
person  by  and  tbrongh  whom  the  labor  for 
such  purpose  is  employed.  See  Code,  Tit 
8,  c.  2,  and  amendments  thereto.  The  trus- 
tees are  vested  with  authority  to  appoint 
the  road  superintendent  and  fix  his  com- 
pensation. Code,  {  1523.  They  also  fix  the 
wnses  or  compensation  to  be  allowed  for 
labor  done  on  the  road,  and  provide  for  the 
purchase  of  tools,  supplies,  and  machinery 
for  their  township.  Code,  I  1528.  And  it  is 
under  their  authority  and  direction  that  the 
taxes  collected  for  road  purposes  are  to  be 
equitably  and  Judiciously  expended.  Code, 
i  1533.  It  Is  obviously  a  matter  of  wise 
public  policy  that  these  trustees,  who  are 
thus  expressly  charged  with  the  responsi- 
bility of  appropriating  and  expending  public 
funds,  and  of  fixing  the  price  which  shall  be 
paid  for  labor  and  supplies  furnished  their 
township,  shall  not  be  exposed  to  the  tempta- 
tion to  noe  their  official  position  to  their 
own  private  advantage,  and  to  that  end  the 
Legislature    has    undertaken    to    prohibit 


them  from  having  any  direct  interest  in 
such  contracts.  The  wisdom  of  this  is  dou- 
bly apparent  when  we  note  that.  In  the  cases 
at  bar,  the  alleged  contracts  for  the  use  of 
the  township  were  made  by  the  trustees 
with  an  officer  appointed  by  them,  subject 
to  removal  by  them,  and  whose  compensation 
la  fixed  by  them. 

2.  Is  the  doing  of  an  act  thus  prohibited 
an  Indictable  public  offense?  It  Is  this 
question  which  the  counsel  for  the  appellees 
present  with  the  most  confidence  and  urgen- 
cy. It  will  be  noted  that  the  section  of  the 
Code  containing  the  prohibitive  language 
above  quoted  does  not  expressly  declare  that 
a  violation  thereof  shall  be  a  felony  or  a 
misdemeanor,  nor  does  it  In  terms  provide 
any  penalty  therefor.  From  this  circum- 
stance it  is  argued  that  the  Legislature  did 
not  Intend  to  brand  the  prohibited  act  as  a 
public  offense,  and  that  Its  utmost  ^ect  Is 
to  make  void  and  unenforceable  any  con- 
tract made  In  disregard  of  the  statutory 
enactment     But  It  is  provided  by  Code,  f 

4005  that  "when  the  performance  of  any  act 
Is  prohibited  by  any  statute  and  no  penalty 
for  the  violation  of  such  statute  Is  Imposed, 
the  doing  of  such  act  Is  a  misdemeanor." 
The  next  following  section  (4906)  declares 
that  "every  person  who  Is  convicted  of  a 
misdemeanor,  the  punishment  of  which  Is  not 
otherwise  prescribed  by  any  statute  of  this 
state  shall  be  punished  by  imprisonment  in 
the  county  Jail  not  more  than  one  year,  or 
by  fine  not  exceeding  five  hundred  dollars, 
or  by  both  such  fine  and  Imprisonment." 
In  other  words  Code  Supp.  |  468a  prohibits 
the  doing  of  the  act  charged  In  this  indict- 
ment, but  provides  no  special  penalty  for 
its  violation;  Code,  section  4905,  provides 
generally  that  the  doing  of  an  act  prohibited 
by  statute  is  a  misdemeanor;    and  section 

4006  Axes  the  punishment  which  may  be  as- 
sessed upon  conviction  of  a  misdemeanor 
where  no  other  punishment  has  been  pre- 
scribed. While  it  is  probably  true,  as  sug- 
gested by  counsel,  that  the  effect  of  the  stat- 
ute is  to  avoid  contracts  made  In  violation 
of  Its  prohibition,  that  fact  Is  in  no  manner 
inconsistent  with  the  contention  of  the  state 
that  such  violation  is  a  public  offense,  and, 
unless  we  are  to  uphold  the  further  point 
made  by  the  appellees  that  Code,  §|  4905 
and  4906  are  not  applicable  hereto  because 
the  statute  charged  to  have  been  violated 
was  enacted  long  after  those  sections  had 
been  made  a  part  of  the  law,  the  position 
taken  by  the  state  is  Impregnable.  For  cer- 
tainly the  statute  prohibits  the  act  and  Just 
as  certainly  the  sections  referred  to  make 
the  (Ijing  of  a  prohibited  act  a  punishable 
misdemeanor. 

Counsel  seek  to  avoid  this  result  upon  the 
admitted  principle  that  the  power  of  one 
I.eglslature  to  enact  laws  Is  not  limited  or 
circumscribed  by  the  act  of  any  prior  Leg- 
islature.   The  application  which  we  are  ask- 
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ed  to  make  of  this  principla  la  Indicated  In 
tbe  following  quotation  from  tbe  appellee's 
brief.  The  court  wUl  bear  In  mind  that  we 
Insist  there  la  no  violation  of  the  statute 
charged  by  the  indictment,  but,  if  there  were, 
we  Bay  that  the  aectlone  referred  to  would 
not  and  could  not  bring  the  statute  under 
consideration  within  the  8ccq;ie  of  them  and 
make  a  violation  of  It  criminal.  And  this 
Is  for  the  reason  that  one  Legislature  In  its 
enactments  cannot  bind  future  Legislatures 
or  In  any  way  abridge  their  powers.  Tbe 
sections  referred  to  have  been  a  part  of  our 
statutory  law  for  more  than  SO  years.  Cer- 
tainly, however,  the  enactment  of  them  could 
not  prevent  tbe  Twenty-Seventh  General  As- 
sembly, which  enacted  section  468a  of  the 
Code  Supplement,  from  prohibiting  the  con- 
tracts therein  referred  to^  without  making 
them  a  crime.  The  Twen^-Seventb  General 
Assembly  was  sufficient  of  Itself  upon  that 
question,  and  concluded  for  itself  the  ques- 
tion as  to  whether  or  not  the  violation  of 
that  statute  should  be  a  crime.  To  say  that 
that  section  of  the  Code  Supplement  is  penal 
and  creates  a  crime  is  to  say  that  the 
Twenty-Seventh  General  Assembly  was 
abridged  or  prohibited  in  its  enactments  by 
Legislatures  sitting  60  years  ago.  At  the 
first  blush  this  proposition  seems  plausible, 
but  upon  closer  examination  it  will  be  seen 
that,  while  the  rule  appealed  to  Is  unques- 
tionably correct,  it  has  no  proper  application 
to  the  facts.  Code,  {{  4005  and  4906  do  not 
In  any  manner  or  in  any  degree  limit  the 
power  of  the  Legislature  at  any  time  to  leg- 
islate upon  this  or  any  other  subject  Such 
is  neither  tbe  purpose  nor  the  effect  of  the 
provisions  referred  to.  It  was  certainly  with- 
in tbe  scope  of  the  power  of  the  Twenty- 
Seventh  or  any  other  General  Assembly  "to 
prohibit  the  contracts  referred  to  without 
making  them  a  crime."  But  the  fact  is  the 
General  Assembly  did  not  see  fit  to  exercise 
that  power.  It  found  a  general  law  in  force 
making  tbe  doing  of  any  prohibited  act  a 
misdemeanor,  and  in  Its  wisdom  It  saw  fit  to 
add  one  more  to  the  list  of  prohibited  acts. 
It  was  competent  for  the  General  Assembly, 
bad  It  desired  so  to  do,  to  provide  that  the 
consequence  of  the  violation  of  this  law 
should  be  simply  tbe  invalidating  of  the  pro- 
hibited contracts,  or  to  have  excepted  viola- 
tions of  the  prohibition  from  the  efTect  of 
Code,  (  4905,  but  It  is  sufficient  to  say  that 
it  did  not  do  so.  In  adding  to  the  list  of 
prohibited  acts,  if  the  Legislature  was  sat- 
isfied with  the  penalty  prescribed  by  the  ex- 
isting general  statute,  there  was  no  occasion 
for  its  repetition  or  re-enactment  Nor  does 
It  require  the  reading  into  one  statute  of  the 
provisions  of  another.  Neither  is  anything 
taken  by  intendment  One  section  or  chap- 
ter of  the  Code  may  define  a  public  offense 
and  another  section  or  chapter  may  pre- 
scribe the  penalty  therefor.  Why  may  not  a 
subsequent  Legislature  enlarge  such  defini- 
tion to  Include  an  act  not  before  within  Its 


scope,  and  by  falllngto  prescribe  any  special 
penalty  leave  it  to  be  punished  by  the  law 
already  existing?  The  statute  books  present 
many  Instances  of  such  legislation,  and  their 
effectiveness  liave  never  been  questioned. 
Counsel  also  say  that  tbe  very  fact  that  the 
statute  making  tbe  prohibition  contains  no 
reference  to  a  penalty  Is  evidence  that  none 
was  intended,  and  Insist  that  always,  where 
the  prohibitive  provision  is  intended  to  be 
penal,  words  will  be  found  to  have  been 
used  of  such  import  As  an  Illustration  of 
the  fact  that  this  is  not  always  the  case  we 
may  refer  ta  the  case  of  State  v.  Shea,  de- 
cided by  this  court  In  106  Iowa,  73B,  72  N. 
W.  aoo.  In  that  case  tbe  statute  provided 
that  no  member  of  the  city  council  shall  be 
dlrecUy  or  Indlrectiy  Interested  In  the  prof- 
its of  any  contract  for  the  city,  and  that  such 
member  shall  not  vote  upon  any  question  In 
which  he  directly  or  indlrectiy  Is  interested- 
no  reference  being  there  made  to  a  penalty. 
We  there  held  the  act  of  voting  In  violation 
of  such  prohibition  to  be  punishable  under 
the  general  provision  as  to  misdemeanors. 
The  question  there,  as  in  this  case,  arose  up- 
on demurrer,  and  we  held  the  indictment  suf- 
ficient The  same  rule  was  recognized  and 
applied  in  State  v.  Conlee,  25  Iowa,  237.  It 
was  also  there  held  that  no  injurious  results 
need  follow  the  violation  of  the  statute  In 
order  to  make  it  punishable.  We  may  also 
add  that  corrupt  or  wrong  motive  is  not  an 
essential  element  of  the  offense.  The  trustee 
or  other  officer  may  have  acted  In  the  utmost 
good  faith  In  doing  the  forbidden  act,  and 
have  taken  no  advantage  of  bis  position  to 
exact  an  unreaeonable  profit  on  his  contract 
but  these  things  do  not  go  to  the  question  of 
his  guilt  The  act  is  forbidden  without  re- 
gard to  the  motive. 

We  know  nothing  of  the  circumstances  at- 
tending the  case  before  us  save  as  they  are 
alleged  In  the  indictment  and  admitted  by 
the  demurrer.  The  defendants  may  hare 
had  no  conscious  purpose  to  violate  the  law, 
the  violation  may  have  been  of  a  trivial 
character  which  could  have  been  overlooked 
without  Injury  to  the  public,  and  the  prosecu- 
tion may  have  been  Inspired  by  personal 
enmity  and  ill  will,  but  none  of  these  cir- 
cumstances affect  the  question  at  Issue.  The 
act  itself  stands  admitted  for  tbe  purposes 
of  this  appeal,  and  we  are  clear  that  such 
act  is  forbidden  by  the  statute  and  being 
forbidden  It  becomes  punishable  under  Code^ 
Sf  4905  and  4906.  The  suggestion  of  counsel 
that  the  legislative  act  was  intended  to  op- 
erate upon  tbe  contract  and  not  to  Impose 
any  penalty  on  the  officer  making  It  is  un- 
sound. If  that  had  been  the  legislative  In- 
tent It  would  have  been  easy  to  state  It 
In  Intelligible  and  unmistakable  form.  The 
probibition  of  tbe  statute  Is  in  terms  direct- 
ed against  tbe  named  officers  and  declares 
that  they  shall  not  buy  from,  sell  to,  or  In 
any  manner  become  parties  directly  or  Indl- 
rectiy to  any  contract  to  furnish  supplies. 
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material  or  labor  to  tbelr  township.  The 
Ungaage  conld  hardly  be  broader  Id  Ita  scope 
or  more  clear  In  Its  meaning,  and  the  oflScer 
who  disregards  Its  terms  does  something 
more  than  enter  Into  a  contract  which  the 
courts  will  not  enforce  against  the  township. 
Be  does  an  act  which  is  expressly  prohibit- 
ed bj  the  statute,  and  the  doing  of  such  an 
act  la  by  statute  made  a  misdemeanor. 

It  follows  that.  In  our  view,  the  trial  court 
erred  In  sostainlng  the  demurrer  to  the  indict- 
ment, and  the  ruling  In  each  of  the  cases 
named  In  the  caption  most  be  reversed,  and 
the  aeveral  cases  remanded  for  further  pro- 
ceedings In  harmony  with  this  opinion. 

BeverSed. 


8EC17RITT  TRUST  ft'  LIFB   INS.  OO.  ▼. 
ELLSWORTH  et  al. 

(Sapreme  Court  of  Wisconsin.    Oct.  9,  1006.) 

1.  CORTKACTS    —    CONTXlCFOBANEOnS    AOBCS- 
MKRTS— CONBTBUCTIOn. 

Where  a  mortgage  to  an  insurance  com- 
pany and  agency  contracts  are  executed  and  de- 
Uvered  at  the  same  time  and  relate  to  the  same 
snbject-matter  between  the  parties,  they  must  be 
eonstraed  together  as  one  instrument. 

[Ed.   Note. — For  cases  In  point,  see  vol.  11, 
Gent.  Dig.  Oontracts,  H  746-748.] 

2.  SaMK— PASmS— SlORATUBE. 

An  agency  agreement  with  an  insurance 
eompaoy,  providing  that  the  agent  and  ttiird  per- 
sons were  to  pay  all  renewals  accruing  under 
the  contract  to  tne  insurance  company,  did  not 
teqaire  the  signature  of  such  third  persons  to 
nuilce  it  binding,  as  it  was  in  legal  effect  a  prom> 
iae  hy  the  agent  to  pay  over  all  commissions 
accming  nnder  the  agreement 
S.  Sake — MoomcATioN  or  Aobeeitekt. 

An  insurance  company  procured  a  mort- 
■age  from  an  agent  to  secure  advances  to  him 
m  1903,  agreeing  by  separate  writing  that  no 
call  for  payment  was  to  be  made  in  excess  of  re- 
newal commissions.  Afterwards  another  agency 
agreement  was  entered  into  between  the  com- 
pany, soch  agent  and  others,  requiring  the.  pay- 
ment of  commissions  in  satisfaction  of  advances 
to  lie  made  in  1904.  The  mortgage  and  agency 
agreements  were  ddivered  at  the  same  time 
with  the  consent  of  all  the  parties.  Held,  that 
tbe  agency  agreement  subsequently  exeooted 
did  not  supersede  the  previous  one,  but  tlie  two, 
not  being  inconsistent,  must  be  given  effect. 

4.  PaiNCIPAI.    AND     AOEITT— TEBKIRATIOH     OF 

Relation— Resionation  ov  AosnT. 

Where  an  agency  agreement  with  an  in- 
■orance  company,  executed  contemporaneonsly 
with  a  mortgage  to  secure  advances  to  be  paid 
from  renewal  commissions,  contained  no  stipu- 
lation as  to  its  duration,  but  provided  in  case 
of  resignation  the  companv  was  authorized  to 
pay  subordinate  agents,  such  agent,  having  made 
a  reasonable  elfort  to  conduct  the  business,  had 
a  right  to  resign  on'  his  failure  to  make  it 
successful. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  {  72.] 

K.   HOBTOAOEB— DlSCRABQE   rBOM   LIABII.ITT. 

An  agency  agreement  with  an  insurance 
company,  ezecnted  contemporaneously  with  a 
mortgage  to  seeore  advances  made  to  the  agent, 
stipulated  that  the  mortgage  was  to  be  paid 
from  renewal  commissions.  The  agent  was  not 
to  be  personslly  responsible  for  the  advances, 
bJt  Ibcy  were  to  be  paid  from  the  accruing  com* 
loissioaa,  aed  he  mad*  a  reasonable  effort  to 


conduct  the  business  successfully.  The  contract 
did  not  state  when  it  was  to  terminate,  but 
provided  that  in  case  of  resignation  or  removal 
the  company  was  to  pay  subordinate  agents  and 
offset  such  payments.  The  agent  resigned,  leav- 
ing the  mortgage  unpaid.  Held,  that  the  obliga- 
tion to  pay  Uie  mortgage  not  being  absolute 
■and  the  agent  having  reasonably  exercised  his 
right  to  resign,  his  resignation  discharged  bim 
from  the  mortgage. 

Appeal  from  Circuit  Court,  Racine  County; 
E.  B.  Belden,  Judge. 

Action  by  the  Security  Trust  &  Life 
Insurance  Company  against  Ada  F.  Ells- 
worth and  another  to  foreclose  a  certain  mort- 
gage. From  a  judgment  of  foreclosure,  in- 
cluding order  for  Judgment  against  the  de- 
fendant Henry  Ellsworth  for  deficiency,  de- 
fendants appeal.    Reversed. 

This  action  was  brought  for  the  foreclos- 
nre  of  a  mortgage  on  lands  In  Kenosha  coun- 
ty. Wis.,  given  by  the  defendants  to  the 
plaintiff  company  to  secure  the  payment  of 
fl5,000  as  evidenced  by  a  .promissory  note 
dated  December  22,  1003,  payable  one  year 
after  date  with  interest  On  January  6,  1003, 
plaintiff,  a  life  Insurance  company,  made  a 
contract  In  writing  appointing  the  defendant 
Henry  Ellsworth  and  his  minor  son  Huber 
Hurd  Ellsworth  Its  general  agent  located 
at  Chicago,  over  certain  designated  territory, 
for  the  purpose  of  canvassing  for  applica- 
tions for  insurance,  collecting  and  paying 
over  p>%mlum8  on  such  Insurance  when  ef- 
fected, and  for  the  performance  of  such  other 
duties  as  might  be  required  of  said  agent 
with  the  right  to  appoint  subordinate  agents, 
subject  to  the  approval  of  the  plaintiff,  and 
providing  that  In  consideration  of  services 
rendered,  the  agent  should  be  allowed,  dur- 
ing the  continuance  of  bis  agency  and  no 
longer,  certain  commissions  upon  the  busi- 
ness done,  as  specified  In  such  contract 
This  contract  made  no  provision  for  ad- 
vances to  the  agent,  except  an  allowance  of 
$160  per  month  for  office  expenses,  and  pro- 
vided further  that  such  allowance  should 
not  be  charged  against  the  agent  and  should 
be  continued  until  the  renewal  income  of  the 
agent  should  amount  to  $6  000  per  annum. 
The  defendant  Henry  Ellsworth  entered  up- 
on the  performance  of  said  contract  during 
the  year  1003.  and  made  contracts  of  Insur- 
ance, received  premiums,  and  also  advanced 
about  $15,000  for  the  benefit  of  the  business, 
and  on  or  about  December  28,  1903,  it  was 
found  there  was  due  plalntlfF  from  defendant 
Henry  Ellsworth  on  account  of  ^ts  portion  of 
the  premiums  on  such  Insurance  $15,000, 
to  secure  which  sum  the  note  and  mortgage 
in  question  were  given.  At  the  time  of  the 
execution  of  this  note  and  mortgage  an  agree- 
ment In  writing  bearing  date  December  28, 
1903,  was  entered  Into,  as  follows: 

"Articles  entered  Into  this  28th  day  of 
December,  1903,  between  the  Security  Trust 
&  Life  Insurance  Company,  a  corporation  of 
the  state  of  Pennsylvania,  of  the  first  part 
and  Henry  Ellsworth  his  administrators,  exe- 
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cutors  or  assigns,  ot  tlie  city  ot  Chicago,  state 
of  IllinolB,  of  tbe  second  part,  wltnesseth: 
Wbereas,  the  parties  hereto  CIA,  on  the  6th 
day  of  January  1903,  enter  into  a  contract 
by  the  terms  of  which  the  said  party  of 
tbe  second  part  and  Huber  Burd  Ellsworth 
were  appointed  as  agents  for  the  party  of 
the  first  part  In  certain  territory  In  tbe 
states  of  Illinois,  Wisconsin,  and  Indiana, 
In  said  contract  described,  with  authority 
to  appoint  subagents  throughout  said  ter- 
ritory; and  whereas,  in  carrying  out  the 
purposes  and  designs  of  said  contract  It  has 
been  necessary  from  time  to  time  for  the 
party  of  the  second  party  to  advance  to  his 
agents  considerable  sums  of  money;  and 
whereas,  the  sums  of  money  so  advanced  up 
to  the  date  amount  to  fifteen  thousand  dol- 
lars; and  whereas,  the  party  of  the  second 
part  demands  payment  of  said  fifteen  thous- 
and dollars;  and  whereas.  In  compliance  with 
said  demand  said  party  of  the  second  part 
has  executed  his  promissory  note  for  said 
sum.  and  to  secure  the  same  has  caused  to  be 
executed  a  mortgage  upon  real  estate  situated 
In  Kenosha  county,  Wisconsin,  the  same  hav- 
ing been  executed  by  Ada  F.  Ellsworth  and 
said  party  of  the  second  part:  Now  There- 
fore, In  consideration  of  one  dollar,  each  to 
tbe  other  In  hand  paid,  the  receipts  for  which 
are  hereby  respectively  acknowledged,  it  is 
agreed  by  tbe  parties  hereto  as  follows:  (1) 
That  tbe  said  party  of  the  first  part  agrees 
that  the  said  note  shall  be  considered  as  a 
call  loan,  but  that  no  call  for  the  payment 
of  said  loan  or  any  port  thereof  shall  be 
made  at  any  time  In  excess  of  the  renewal 
commissions  accruing  from  time  to  time  to 
the  said  party  of  the  second  part  and  Huber 
Hurd  Ellsworth,  and  any  other  parties  who 
are  or  who  may  be  associated  with  them  or 
either  of  them  In  the  management  of  said 
agency.  (2)  That  the  said  party  of  tbe  sec- 
ond part  and  Huber  Hurd  Ellsworth,  8.  D. 
Seaman,  and  Edward  Van  Asmus,  their  ad- 
ministrators or  assigns,  agree  that  all  re- 
newals that  may  accrue  under  said  contract 
of  January  6th,  1903,  and  a  certain  other 
contract  entered  Into  between  the  Security 
Trust  &  Life  Insurance  Company  and  Henry 
Ellsworth,  Huber  Hurd  Ellsworth,  S.  D.  Sea- 
man and  Edward  Van  Asmus  on  the  day  and 
year  flrstabove  written  shall  be  paid  to  tbe  said 
party  of  tbe  first  part  In  liquidation  of  tbe 
said  note  of  fifteen  thousand  dollars  referred 
to  in  this  contract  In  witness  whereof  the 
said  party  of  tbe  first  part  has  caused  these 
presents  to  be  signed  by  its  president  and 
the  corporate  seal  afiixed  hereto,  and  the 
party  of  the  second  part  has  hereunto  afiix- 
ed his  hand  the  day  and  year  first  above  writ- 
ten. The  Security  Trust  &  Life  Insurance 
Co..  by  Oeo.  B.  Lnper.  2d  Vice  President 
Henry  Ellsworth." 

At  or  about  the  same  time  a  new  agency 
agreement  was  made  between  plaintiff,  party 
of  tbe  first  part,  and  defendant  Henry  Ells- 
worth, Huber  Hurd  Ellsworth,  S.  D.  Seaman, 


and  Edward  Van  Asmus,  parties  of  the  sec- 
ond part  appointing  said  parties  of  the  sec- 
ond part  agents  for  the  purpose  of  canvass- 
ing for  Insurance  on  the  lives  of  persons, 
with  -the  right  to  appoint  subordinate  agents, 
and  providing  that  in  consideration  of  the 
services  rendered  and  In  compensation  there- 
for there  would  be  allowed  said  agents  during 
the  continuance  of  their  agency  and  no  long- 
er certain  commissions.  At  the  same  time 
the  following  agreement  was  executed: 

"Articles  of  argeement  entered  Into  this 
29th  day  of  December,  1903.  between  the  Se- 
curity Trust  &  Life  Insurance  Company,  a 
corporation  of  tbe  state  of  Pennsylvania,  of 
the  first  part  and  Henry  Ellsworth,  Huber 
Hurd  Ellsworth,  S.  D.  Seaman,  and  Edward 
Van  Asmus,  their  administrators,  executors 
or  assigns,  all  of  the  city  of  Chicago,  state  of 
Illinois,  of  tbe  second  part  wltnessetb: 
Whereas,  the  said  party  of  the  first  part  did 
enter  Into  a  certain  contract  with  Henry  Ells- 
worth and  Huber  Hurd  Ellsworth,  two  of  the 
parties  of  the  second  part  hereto,  on  the  sixth 
day  of  January,  1003,  by  tbe  terms  of  whlcb 
tbe  said  party  of  the  first  part  did  appoint 
the  said  Henry  EllBwortb  and  the  said  Huber 
Hurd  Ellsworth  Its  general  agents  for  the 
city  of  Chicago  and  vicinity;  and  whereas, 
the  said  Henry  Ellsworth  and  Huber  Hunt 
Ellsworth  have  associated  with  them  in  said 
general  agency— or  are  about  to  do  so — ^th* 
said  S.  D.  Seaman  and  Edward  Van  Asmus, 
two  of  the  parties  of  the  second  part  hereto; 
and  whereas,  the  parties  of  the  second  part 
desire  the  party  of  the  first  part  to  make 
them  certain  advances  of  money  during  the 
year  1904,  for  the  sole  purpose  of  promoting 
the  business  of  the  party  of  tbe  first  part 
through  said  general  agency.  Therefore,  lo 
consideration  of  one  dollar,  each  to  the  other 
In  band  paid,  the  receipt  of  which  Is  hereby 
respectively  acknowledged.  It  Is  agreed  by  the 
parties  hereto  as  follows: 

"(1)  That  the  said  party  of  the  first  part 
shall  advance  to  the  said  party  of  the  second 
part  certain  sums  of  money  each  month  dur- 
ing the  year  1904  (unless  this  agreement 
shall  cease  and  terminate  as  hereinafter 
provided)  as  follows,  to  wit: 

On  or  before  January  15th,  1904. . .  (1,428  00 

On  or  before  February  15th,  1904..  2,427  00 

On  or  before  March  15th,  1004 8,107  00 

On  or  before  April  15th.  1904 2,414  00 

On  or  before  May  15th,  1904 1^20  00 

On  or  before  June  15th,  1904 962  00 

On  or  before  July  15th,  1904 1 ,076  00 

On  or  before  August  15th,  1904 1,803  00 

On  or  before  September  16th,  1904. .  1,715  Oft 

On  or  before  October  IBth,  1904. ...  984  00 

On  or  before  November  16th,  1904. . .  668  00 

On  or  before  December  16th,  1904. .  878  OO 

"(2)  That  said  advances  are  to  be  made 
against  the  renewal  commissions  of  the  said 
parties  of  the  second  part  or  any  of  them 
Jointly  or  severally. 

"(3)  That  the  said  party  of  the  first  part 
specifically  reserves  the  right  to  discontinue 
said   advances   at    any  tlme^    provided    the 
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amount  of  paid  for  life  insarance  business  falls 
below  the  amount  set  fortb  as  follows: 

Jaauary.   1904 f  90,000 

February,   1904 111,000 

March,    1904 160,000 

April,    1904 180.000 

May,    1904 212,000 

June,  1904 289,000 

July,    1904 801,000 

August.     1904 437,000 

September,   1904 S22,000 

October,    1904 008,000 

NoTcmber,    1904 688,000 

December,    1904 785,000 

"(4)  That  the  said  parties  of  the  second 
part  jointly  and  severally  agree  to  execute 
an  assignment  of  all  their  renewal  Interest, 
present  and  prospective,  to  the  said  party  of 
the  first  part  to  secure  the  payment  of  said 
advances,  together  with  Interest  at  the  rate  of 
6  per  cent  per  annum. 

"(S)  That  the  said  parties  of  the  second 
part  Jointly  and  severally  agree  to  execute 
and  deliver  to  the  said  party  of  the  first  part, 
not  later  than  the  fifteenth  of  December,  1904, 
a  note  to  further  secure  the  payment  of  said 
advances  In  manner  and  form  as  follows,  to 
wit:  For  value  received,  we  jointly  and  sev- 
erally, promise  to  pay  to  the  Security  Trust 

A  Life  Insurance  Company  the  sum  of 

dollars  in  such  sums  as  may  equal  any  and 
all  renewal  commissions  that  may  become  due 
under  a  certain  contract  entered  into  between 
the  Security  Trust  &  Life  Insurance  Com- 
pany  and   Henry   Ellsworth   under   date  of 

1903,  and  under  another  certain  con- 
tract entered   Into   on   the  day  of 

1903,  between  the  Security  Trust  & 

Life  Insurance  Company  and  Henry  Ells- 
worth and  Ruber  Hnrd  Ellsworth  or  under 
any  contract  that  may  be  entered  Into  be- 
tween the  said  company  and  any  or  either  of 
us,  and  said  payments  to  be  made  from  month 
to  month  as  said  renewals  may  become  due 
under  said  contracts. 

"Witness  our  hands  and  seals  this 

day  of 1904. 

"(Signed]  -^ 

"(6)  That  the  said  parties  of  the  second 
part,  jointly  and  severally,  agree  to  deposit 
with  the  said  party  of  the  first  part  negotiable 
securities  to  be  approved  by  the  party  of  the 
first  part,  in  such  an  amount  as  will  ade- 
quately secure  the  payment  of  said  advances. 
It  being  understood,  however,  that  said  par- 
ties of  the  second  part  are  to  assume  no  per- 
sonal responsibility  for  the  repayment  of  said 
advances  except  to  apply  the  amounts  re- 
ceived on  renewal  commissions  to  the  repay- 
ment of  the  same,  until  fully  paid. 

"(7)  That  said  party  of  the  first  part  agrees 
that  said  advances  shall  be  considered  as  a 
call  loan,  but  that  no  call  for  the  payment  of 
said  loan,  or  any  part  thereof,  shall  be  made 
at  any  time  In  excess  of  the  renewal  commis- 
sions, the  assignment  of  which  Is  herein  pro- 
vided for. 

"(8)  That  the  said  deposit  required  by  the 
sixth  paragraph  hereof  shall  be  made  not 


later  than  the  fifteenth  day  of  December, 
1904. 

"  (9)  That  the  said  parties  hereto  bind  them- 
selves each  to  the  other  In  the  sum  of  twenty 
thousand  dollars  ($20,000.00)  for  the  faithful 
performance  of  this  agreement 

"In  witness  whereof,  the  said  party  of  the 
first  part  has  caused  these  presents  to  be 
signed  by  Its  second  vice-president  and  Its 
corporate  seal  to  be  afllxed  hereto,  and  the 
parties  of  the  second  part  have  hereunto  af- 
fixed their  hands  and  seals,  the  day  and  year 
first  above  written. 

"Geo.  B.  Luper, 

"Znd  Vice-President. 

"Henry  Ellsworth. 

"Haber  Hurd  Ellsworth. 

•8.  D.  Seaman. 

"Edward  Van  Asmns." 

These  instruments.  Including  the  note  and 
mortgage,  were  all  delivered  at  the  same  time. 
The  parties  of  the  second  part  continued  In 
the  performance  of  their  duties  under  the 
agency  until  on  or  about  the  11th  day  of  Oc- 
tober, 1904,  at  which  time  the  defendant 
Henry  Ellsworth  and  Huber  Hurd  Ellsworth 
tendered  their  resignation,  and  withdrew 
from  said  agency,  after  which  action  was 
commenced  to  foreclose  the  mortgage.  The 
complaint  Is  In  the  usual  form  for  foreclosure 
of  mortgage,  alleging  default  in  payment  of 
the  nota  The  answer  admits  the  execution 
and  delivery  of  the  note  and  mortgage  and 
sets  up  the  contemporaneous  agreement  re- 
ferred to  as  part  and  parcel  of  the  note  and 
mortgage,  and  that  all  renewal  commissions 
accruing  imder  the  contracts  of  agency  had 
been  paid  over  and  received  by  the  plaintiff ; 
that  all  commissions  to  accrue  upon  policies 
effected  under  the  contracts  had  been  as- 
signed and  made  over  to  the  plaintiff;  that 
prior  to  the  commencement  of  the  action  each 
of  said  agents  resigned  the  agency,  and  denied 
generally  the  allegations  of  the  complaint 
Defendants  further  counterclalmed  and  prayed 
judgment  that  the  complaint  be  dismissed, 
and  that  the  mortgage  and  record  thereof  be 
canceled  and  dischan^ed.  The  court  found  In 
favor  of  the  plaintiff,  and  judgment  of  fore- 
closure. Including  order  for  judgment  against 
the  defendant  H^iry  Ellsworth  for  deficiency, 
was  rendered,  from  which  this  appeal  was 
taken. 

Winkler,  Flanders,  Smith.  Bottum  &  Faws- 
ett  for  appellants.  Kearney,  Thompson  & 
Myers  (Parker  &  Hagan,  of  counsel),  for  re- 
spondent 

KERWIN,  J.  (after  stating  the  facts).  The 
material  facts  are  substantially  undisputed, 
and  the  questions  Involved  upon  this  appeal 
are  mainly  questions  of  law.  The  appellant 
contends  that  the  note,  mortgage,  and  other 
papers  referred  to  in  the  statement  of  facta 
were  all  contemporaneous  agreements  be- 
tween the  same  parties  and  In  relation  to  the 
same  subject-matter,  therefore  should  be  tab 
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•n  together  and  considered  a>  one  Instrument 
for  the  purpose  of  determlntng  the  character 
of  the  transaction  and  the  inteation  of  the 
makers;  that  the  provision  in  the  contract 
delivered  with  the  note  and  mortgage  that, 
"the  said  note  shall  be  considered  as  a  call 
loan,  but  that  no  call  for  the  payment  of  said 
loan  or  any  part  thereof  shall  be  made  at 
any  time  in  excess  of  the  renewal  commis- 
sions accruing  from  time  to  time  to  the 
said  party  of  the  second  part  and  Huber 
Hurd  Ellsworth  and  any  other  parties  who 
are  or  who  may  be  associated  with  them 
or  either  of  them  in  the  management  of  said 
agency,"  obligated  the  defendants  to  pay- 
ment only  in  such  manner,  and  therefore 
there  could  be  no  default  upon  the  note  until 
such  renewal  commissions  had  accrued  and 
a  call  made  therefor ;  that  since  no  renewal 
commissions  accrued  and  remained  unpaid, 
there  was  no  default  and  no  right  of  fore- 
closure existed.  While,  on  the  other  hand. 
It  is  claimed  that  the  promise  to  pay,  In 
the  note  and  mortgage,  was  absolute,  and 
that  the  contemporaneous  writing  was  never 
executed  by  the  parties  to  be  charged,  or 
upon  whom  the  obligation  which  would  give 
It  mutuality  were  to  rest,  that  by  another 
contract  between  the  parties  the  fund  out  of 
which  payment  was  to  be  made  had  been 
diverted  and  applied  to  another  purpose ;  and 
further,  that  by  resigning  their  offices  before 
any  payment  had  been  made  on  the  indebted- 
ness described  in  the  note  and  mortgage  the 
defendant  Henry  Ellsworth  and  bis  son  vol- 
untarily put  It  beyond  their  power  to  pay  the 
debt  In  the  manner  contemplated  In  the  writ- 
ing, and  thereby  rendered  themselves  liable 
to  pay  it  In  the  usual  way.  The  writings 
were  all  delivered  at  the  same  time;  they 
related  to  the  same  subject-matter  between 
the  same  parties,  and  upon  well-established 
principles  so  far  as  they  can  stand  together 
must  be  considered  as  one  Instrument  Nor- 
ton V.  Kearney  et  al.,  10  Wis.  443 ;  Blakes- 
lee  V.  Rossman,  43  W^is.  116;  Severln  v. 
Rueckerlck,  62  Wis.  1,  21  N.  W.  789;  Herbst 
et  al.  V.  Lowe,  66  Wis.  816,  26  N.  W.  751 ; 
Morgan  ▼.  Loomls  et  al.,  78  Wis.  594,  48  N. 
W.  109;  Hannlg  et  al.  v.  Mueller  et  al.,  82 
Wis.  235,  52  N.  W.  98;  Stapelton  v.  Brannan, 
102  Wis.  26,  78  N.  W.  181;  4  Am.  &  Eng. 
Enc.  of  Law,  144. 

It  is  Insisted  by  counsel  for  respondent 
that  the  allied  contemporaneous  writing 
dated  December  28,  1908,  and  set  out  in  the 
statement  of  facts  was  incomplete  and  not 
binding,  because  not  signed  by  Seaman  and 
Van  Asmus,  hence  effect  should  not  be  given 
to  It  But  an  examination  of  this  Instrument 
will  show  tbat  it  was  not  intended  to  be 
signed  by  Seaman  and  Van  Asmus;  It  was 
not  an  agreement  to  which  they  were  parties, 
or  intended  so  to  be.  It  recites  on  its  face 
that  it  is  an  agreement  "between  the  Security 
Trust  &  Life  Insurance  Company,  a  corpora- 
tion of  the  state  of  Pennsylvania,  of  the  first 
part,  and  Henry  Ellsworth,  his  administra- 


tors, executors  or  assigns,  *  *  *  of  the 
second  part"  It  is  In  no  way  Incomplete, 
nor  does  It  appear  that  it  was  intended  to  be 
signed  by  any  other  party.  The  provision 
In  the  body  of  this  agreement  that  Seaman 
and  Van  Asmus  agree  that  all  renewals  ac- 
cruing under  the  contract  of  January  6, 
1903,  and  the  new  agency  contract  of  Decem- 
ber 28,  1903,  shall  be  paid  to  the  party  of 
the  first  part  in  liquidation  of  the  note  and 
mortgage,  in  legal  effect  amounts  to  a  prom- 
ise upon  the  part  of  Ellsworth  that  all  com- 
missions accruing  under  these  contracts  shall 
be  turned  over  according  to  the  terms  of  the 
agreement  The  contract  is  clearly  and  un- 
equivocally one  between  plalntlfr  and  Henry 
Ellsworth.  The  question  respecting  the  lan- 
guage in  the  second  clause  as  to  other  parties 
not  named  in  the  contract  agreeing  Is  not 
one  of  Incomplete  execution,  but  of  construc- 
tion. It  is  quite  obvious  upon  the  face  of 
the  Instrument  Itself  that  the  Intention  of  the 
second  party  was  to  obligate  himself  that  the 
renewal  commissions  under  these  contracts 
should  be  applied  at  the  call  of  the  plain- 
titt  In  liquidation  of  the  mortgage  debt 

It  Is  further  claimed  tbat  the  agreement 
dated  December  29,  1903,  supersedes  tbat  of 
the  28th.  It  will  be  borne  In  mind,  however, 
that  both  of  these  writings  were  executed 
and  delivered  at  the  same  time,  and  obviously 
were  Intended  by  the  parties  to  take  effect 
and  be  considered  as  one  Instrument  We  are 
unable  to  see  that  the  provisions  In  the 
writing  dated  December  29th  are  so  repug- 
nant to  the  Instrument  dated  December  28th 
as  to  show  that  the  parties  intended  one 
should  supersede  the  other  as  contended  by 
respondent's  counsel.  The  provisions  of 
these  contracts  may  In  some  respects  be  cu- 
mulative, but  not  repugnant  The  writing  of 
the  28th  Is  In  effect  an  agreement  to  turn 
over  In  liquidation  of  the  mortgage  Indebted- 
ness the  commissions  of  all  parties  under  the 
agency  contracts  of  January  6  and  December 
28,  1903,  while  the  contract  of  December  29th 
provides  fbr  the  turning  over  of  commissionB 
in  payment  of  advances  to  be  made  in  1904. 
Now,  while  both  of  these  writings  purport 
to  transfer  the  commissions  and  were  exe- 
cuted and  delivered  together,  it  is  quite  ap- 
parent tbat  the  intention  of  the  parties  was 
to  turn  over  all  commissions  in  liquidation 
of  both  claims,  obviously  contemplating  that 
there  would  be  suflSclent  to  pay  the  mortgage 
debt,  as  well  as  the  advances  of  1904.  Had 
the  business  been  a  success  as  doubtless  the 
parties  anticipated,  the  commissions  evident- 
ly would  have  in  a  short  time  paid  the  mort- 
gage debt  as  well  as  all  advances.  The  writ- 
ings being  capable  of  a  construction  which 
will  suffer  them  to  stand  together,  such  con- 
struction must  be  given  them.  O'Brien  L> 
Co.  V.  Wilkinson,  117  Wis.  468,  94  N.  W.  387;  ' 
Knower  v.  Emerson,  26  Mass.  422;  Sumner 
▼.  Williams  et  al.,  8  Mass.  162,  6  Am.  Dec.  83 ; 
2  Parsons  on  Contracts  (9th  Ed.)  057;  Bent 
T.  Alexander,  15  Mo.  App.  189;    Belch  r. 
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BUIIer,  82  Mo.  App.  396 :  Chicago  W.  ft  8.  Go. 

y.  Street,  64  111.  App.  668.  Although  the  note 
and  mortgage  bore  date  December  22d  there 
is  no  dispute  but  that  they  were  delivered 
and  took  effect  on  the  29th  day  of  December 
contemporaneoualy  with  the  other  contracta, 
and  the  eyldence  la  undisputed  that  the  writ- 
ings were  delivered  with  the  consent  of  all 
parties,  Seaman  and  Van  Asmus  assenting 
to  the  contract  of  December  28th  not  signed 
by  them,  and  which  provided  for  the  payment 
of  the  mortgage  Indebtedness  out  of  commis- 
sions. It  further  appears  that  long  after  the 
execution  and  delivery  of  these  writings  and 
on  or  about  July,  1904,  a  dispute  arose  be- 
tween plaintiff  and  defendant  Henry  Ells- 
worth respecting  the  payment  of  interest  up- 
on the  mortgage  indebtedness,  as  to  whether 
or  not  it  should  be  paid  out  of  commissiona, 
at  which  time  the  general  manager  of  the 
plaintiff,  in  a  letter  to  defendant  Henry  Ells- 
worth, refers  to  the  fact  that  the  agreement 
makes  no  mention  ot  interest,  and  says: 
*Trhe  agreement  makes  no  mention  of  inter- 
est It  was  and  Is  merely  a  stipulation  as  to 
oar  right  to  'call'  the  principal  or  any  part  ot 
It,  leaving  the  interest  to  be  paid  as  pro- 
vided for  in  the  notes  and  mortgage."  The 
general  counsel  of  plaintiff  also  in  a  letter 
to  Henry  Ellsworth  in  July,  1904,  Speaking 
of  his  consnltatlon  with  Mr.  Luper,  general 
manager  of  plaintiff,  respecting  the.  matter, 
refers  to  the  first  paragraph  of  the  agreement 
of  December  28,  1903,  and  says  that  It  does 
not  apply  to  Interest  upon  the  loan,  but  to 
the  principal  only.  So  it  seems  the  officers 
of  the  company  nnderstood  at  this  time  that 
the  agreement  was  in  force  and  that  the 
mortgage  Indebtedness  should  be  paid  in  the 
manner  provided  In  the  agreement  Upon  the 
whole  record,  we  think  the  agreement  was 
that  the  mortgage  debt  should  be  paid  out  of 
renewals  only,  and  that  no  call  could  be  made 
for  any  portion  of  such  Indebtedness  in  ex- 
cess of  the  renewal  commissions  as  specified 
In  the  agreement 

2.  It  is  farther  contended  by  counsel  for 
respondent  that  the  withdrawal  from  the 
agency  of  Henry  Ellsworth  and  his  son  pat  it 
oat  of  their  power  to  pay  the  debt  provided 
in  the  contract  hence  the  debt  became  paya- 
ble in  the  osaal  way.  This  involves  the  ques- 
tion of  the  right  of  the  agent  to  resign,  and 
whether  or  not  it  such  right  existed  It  was 
reasonably  exercised.  Both  contracts  of 
agency  are  silent  as  to  the  time  they  should 
remain  In  force,  and  both  recognize  the  right 
of  resignation  by  providing,  "in  case  of  the 
resignation  or  removal  of  the  said  agents, 
the  said  company  may,  and  it  is  hereby 
authorized  and  empowered  to  pay  such  sub- 
ordinate agents  any  commissions  or  other 
remoneration  which  said  agents  shall  have 
agreed  to  pay  such  subordinate  agents  and  to 
offset  against  all  claims  under  this  contract 
soch  commissions  or  other  remuneration  so 
paid."    The  general  rale  la  that  where  ther* 

1C»  N.W.— • 


Is  no  express  or  implied  covenant  to  the 
contrary,  the  agent  may  resign  at  any  time. 
Mecbem  on  Agency,  1  238.  It  la  claimed, 
however,  by  counsel  for  resijondent  that  there 
was  an  implied  covenant  on  the  part  of  the 
agents  that  they  should  not  resign,  and  it  is 
Insisted  that  this  covenant  arises  not  only 
out  of  the  fact  of  the  existence  of  the  in- 
debtedness and  the  obligation  to  pay  It  but 
as  well  out  of  the  agreement  on  the  part 
of  the  debtor  Implied  In  all  such  cases  not 
to  voluntarily  put  an  end  to  the  conditions 
upon  which  his  agreement  is  of  value  to  the 
creditor.  This  branch  of  connsel's  conten- 
tion, therefore,  rests  upon  the  assumptloD  of 
implied  covenant  Oonceding  for  the  sake 
of  argument  that  the  law  would  Impose  some 
obligation  upon  the  agents  not  to  unreason- 
ably abandon  their  undertaking,  still  such 
rale  must  have  a  reasonable  construction. 
If  the  law  implied  a  covenant  for  the  con- 
tinuance of  the  agency,  it  would  not  extend 
beyond  such  time  as  was  reasonably  neces- 
sary to  make  an  effort  to  successfully  ac 
complish  the  purpose  of  the  agency.  Clear- 
ly, there  was  no  implied  covenant  that  the 
agency  should  be  continued  Indefinitely  when 
the  continuance  of  It  proved  fruitless.  If 
it  were  otherwise,  the  agents  might  be  com- 
pelled to  Indefinitely  continue  the  agency 
without  profit  to  themselves  or  their  princi- 
pal. The  doctrine  of  Implied  covenants  is 
in  a  sense  an  equitable  doctrine,  and  Is  en- 
forced upon  the  broad  principle  that  the  law 
implies  a  covenant  in  the  agreement  where 
it  Is  clear  that  If  the  attention  of  the  party 
bad  been  called  to  it  he  would  have  expressly 
agreed.  So  it  must  follow  that  the  agents 
here  could  not  have  Intended  to  agree  against 
resignation,  or  that  they  should  be  compelled 
to  continue  the  agency  for  any  particular  time 
beyond  that  reasonably  necessary  to  give  the 
business  a  fair  trial.  Implied  covenants  ex- 
ist where  equity  and  justice  require  the  party 
to  do  or  refrain  from  doing  the  thing  In 
qaestlon.  Genet  v.  Delaware  &  H.  C.  Co.,  136 
N.  T.  693,  32  N.  E.  1078,  19  L.  R.  A.  127; 
Scranton  v.  Booth,  29  Barb.  (N.  Y.)  174; 
Allamon  v.  Albany,  43  Barb.  (N.  T.)  86 ;  Booth 
V.  Cleveland  R.  M.  Co.,  6  Hun  (N.  T.)  697; 
Dermott  v.  State,  99  N.  T.  101,  1  N.  B.  242. 
It  appears  quite  clearly  from  the  evidence 
that  the  defendant  Henry  Ellsworth  and 
his  associates  made  a  reasonable  effort  to 
successfully  conduct  and  build  up  the  busi- 
ness. No  claim  is  made  that  they  did  not 
diligently  and  faithfully  perform  their  du- 
ties under  the  agency  to  the  best  of  their 
ability.  But  It  appears  they  were  unable 
to  make  a  success.  This  fact  they  communi- 
cated to  the  plaintiff.  It  is  established  by 
the  evidence  that  the  defendant  Henry  Ells- 
worth and  his  associates  did  not  intend  to 
be  personally  responsible  for  the  advances 
made  in  building  up  the  business  of  the 
plaintiff,  but  that  all  such  advances  shoald 
be  paid  oat  ot  the  commission  accruing  from 
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the  business.  It  will  be  borne  In  mind  tbat 
the  company  In  the  new  contract  of  agency 
delivered  at  the  same  time  as  the  note  and 
mortgage  provided  for  large  monthly  advan- 
ces for  1901  The  agents  under  the  contract 
were  expected  to  make  a  reasonable  effort 
In  the  performance  of  their  duties  in  building 
up  the  business;  beyond  this  they  were  not 
expected  to  ga  It  is  said  by  counsel  for  re> 
spondent  that  at  the  close  of  the  year  1903 
there  was  $17,000  which  belonged  to  the 
company  as  Its  share  of  first  annual  premi* 
ums  collected  by  defendant  Benry  Ellsworth 
and  his  son  on  policies  written  by  them.  But 
it  also  appears  that  defendant  paid  $2,000 
of  this,  and  claimed  that  he  was  entitled 
to  $16,000  on  account  of  advances  made  by 
him  in  building  up  the  business.  So,  upon 
Ellsworth's  theory  at  the  time  of  the  giving 
of  the  note  and  mortgage  he  was  not  in- 
debted to  the  plaintiff  in  any  amount,  hence 
the  reeltal  In  the  contract  of  December  28th 
to  the  effect  that  It  was  necessary  from  time 
to  time  for  the  party  of  the  second  part  to 
advance  to  his  agents  considerable  sums  of 
money,  and  that  the  sums  of  money  advanced 
up  to  date  amounted  to  $16,000,  and  that 
the  mortgage  Indebtedness  should  be  consid- 
ered a  call  loan,  and  that  no  call  should 
be  made  in  excess  of  the  renewal  commissions 
accruing  from  time  to  time  to  the  party  of 
the  second  part  and  Hnber  Hurd  Ellsworth 
and  any  other  parties  who  are  or  who  may 
be  associated  -with  them  or  either  of  them 
In  the  management  of  said  agency. 

The  authorities  cited  by  respondent  to  the 
ix>lnt  that  there  was  a  breach  of  implied 
covenant  we  cannot  see  apply  to  the  case 
before  us.  Here  there  was  no  Implied  cove- 
nant to  continue,  for,  as  said  in  Genet  v.  Dele- 
ware  &  H.  C.  Co.,  1S6  N.  T.  009,  32  N.  B. 
1078,  19  li.  R.  A.  127,  "A  promise  can  be 
Implied  only  where  we  may  rightfully  as- 
sume that  it  would  have  been  made  If  at- 
tention had  been  drawn  to  it  (Dermott  r. 
The  State,  99  N.  Y.  101,  1  N.  B.  242),  and 
that  it  Is  to  be  raised  only  to  enforce  a 
manifest  equity,  or  to  reach  a  result  which 
the  unequivocal  acts  of  the  parties  indicate 
that  they  intended  to  effect.  King  v.  Leight- 
on.  100  N.  T.  386,  3  N.  B.  594."  If  we  are 
correct  in  our  conclusion  that  there  was  a 
right  to  resign  and  such  right  was  lawfully 
exercised,  then  there  was  neither  breach  of 
covenant  nor  wrong  in  resigning,  and  hence 
the  authorities  cited  by  respondent's  counsel 
do  not  apply.  It  seems  clear  that  the  de- 
fendant here  intended  and  contracted  to  pay 
only  out  of  commissions  to  be  earned.  Un- 
der the  terms  of  the  contract  if  none  were 
earned  he  would  be  under  no  obligation  to 
pay  in  any  other  manner.  Having  the  right 
to  resign  and  exercising  that  right  reason- 
ably, the  contract  was  terminated,  and  his 
obligation  to  pay  extinguished.  The  fmlta 
of  his  labor,  whatever  they  might  be,  for  the 
period  of  time   be  acted  as  agent  of  the 


company  in  mdeavoring  to  build  up  the  busi- 
ness, passed  to  the  company  upon  ills  resig- 
nation, as  well  as  the  renewal  commissions 
on  policies  written  by  him,  since  the  con- 
tract of  agency  provided  that  renewals  should 
run  during  the  life  of  the  policies,  and  that 
the  agent  should  receive  commissions  during 
the  continuance  of  his  agency  and  no  longer. 
It  Is  said  that  a  debtor  cannot  voluntarily 
put  an  end  to  the  conditions  upon  whicb 
his  agnreement  Is  of  value  to  the  creditor. 
But  this  argument  brings  us  back  to  the 
proposition  of  whether  the  defendant  had  a 
right  under  the  contract  to  resign.  If  he 
had  such  right,  and  exercised  it  lawfully, 
be  was  pursuing  his  rights  under  the  con- 
tract and  in  accordance  with  it,  and  whether 
in  BO  doing  conditions  valuable  to  the  plain- 
tiff were  eadei  or  not  cannot  affect  the  ques- 
tion. If  the  right  existed,  the  consequences 
flowing  from  the  exercise  of  it  must  be  borne 
by  the  plaintiff.  But  it  cannot  be  said  upon 
the  record  that  the  continuance  of  the  agen- 
cy would  have  been  of  value  to  the  plaintiff, 
since  if  the  business  should  not  prove  a 
success  while  managed  by  defendant,  and 
plaintiff  was  obliged  under  the  contract  to 
advance  larg^e  sums  of  money  in  carrying  it 
on,  its  continuance  might  prove  a  damage 
and  not  a  benefit  to  the  plaintiff.  The  find- 
ing that  the  agents  "refused  and  now  refuse 
to  further  perform  the  agency  contract"  is 
wholly  unsupported  by  the  evidence.  The 
proof  Is  that  the  defendant  Henry  Ellsworth 
and  Huber  Hurd  Ellsworth  long  after  they 
had  notified  the  plaintiff  that  they  could 
not  make  the  business  a  success,  and  on 
the  11th  day  of  October,  1904,  tendered  their 
resignation  in  -writing  to  take  effect  on  or 
before  30  days  from  the  date  thereof;  that 
on  October  14,  1904,  the  vice  president  of  the 
plaintiff  replied  by  letter  to  said  letter  of 
resignation  asking  defendant  Henry  Ells- 
worth to  receive  premiums  until  such  tlm» 
as  plaintiff  might  be  able  to  get  a  new  agent 
and  get  proper  notice  to  the  policy  holders. 
There  is  no  evidence  whatever  in  the  record 
of  any  objection  to  the  resignation,  nor  tbat 
this  resignation  was  wrongful  or  against 
the  consent  of  the  plaintiff.  So  far  as  the 
record  shows  It  may  have  been  in  the  In- 
terest of  plaintiff.  The  agent  having  the 
right  to  resign,  and  there  being  no  evidence 
to  the  contrary,  we  must  presume  that  the 
right  was  lawfully  exercised.  We  conclude, 
therefore,  that  the  promise  upon  the  part  of 
the  defendant  Henry  Ellsworth  to  pay  the 
mortgage  indebtedness  was  not  an  absolute 
promise,  but  a  promise  to  pay  In  so  far  as 
there  might  be  renewal  commissions  sufficient 
for  that  purpose ;  that  there  was  no  covenant 
either  expressed  or  implied  tbat  the  agent 
should  not  resign  after  having  made  reason- 
able effort  to  successfully  manage  the  busi- 
ness and  failed;  that  the  right  of  the  de- 
fendant Henry  Ellsworth  and  his  son  to  re- 
sign was  reasonably  and  lawfully  exercised^ 


Digitized  by 


Google 


Wk.) 


SMITH  ▼.  B£CKfi& 


IBl 


•nd  that  by  audi  resignation  the  defendant 
Henry  Ellsworth  became  discharged  from  hla 
obligation  apon  the  mortgage  indebtedness. 
The  Judgment  of  the  court  below  Is  r»- 
Tersed,  and  the  cause  remanded  with  In- 
structions to  the  court  below  to  grant  the 
relief  prayed  for  in  the  defendant's  counter- 
claim. 


SMITH  T.  BECKER  et  aL 
(Supreme  Court  of  Wisconsin.    Oct.  9,  1906.) 

1.  COBPOBATIONB— Sai,k  ov  Stook— Bvideros 

— SUFTICIiNCY. 

Shares  of  stock  were  pledged  with  a  bank 
as  security  for  the  pledgor  s  note,  the  same  au- 
thorizing a  sale  of  the  stock  and  application  of 
the  proceeds  to  the  payment  of  the  note.  The 
bank  sent  the  stock  to  brokers  for  sale,  and  some 
of  the  shares  were  transferred  to  the  brokers' 
clerks.  Thereafter  the  brokers  reported  sales 
of  such  stock  to  the  bank,  wblcb  debited  the 
brokers'  and  credited  the  pledgor's  account.  The 
clerks  had  no  real  interest  in  tbe  stock,  and 
subsegnently  the  brokers  caused  it  to  be  trans- 
ferred to  tbe  bank.  On  an  issue  as  to  whether 
there  bad  in  fact  been  a  sale  of  the  stock  pur- 
suant to  the  pledge  as  reported  by  the  brokers 
there  wss  undisputed  evidence  that  it  was  the 
custom  of  the  exchange  on  which  the  brokers 
dealt  to  buy  and  sell  shares  of  stock  in  the  names 
of  the  brokers  and  their  clerks,  and  that  fre- 
quently, in  the  course  of  such  sales,  a  certificate 
would  come  back  Into  the  hands  of  the  original 
brokers.  Held,  that  the  evidence  was  sufficient 
to  warrant  a  finding  of  a  sale. 

2.  PlJBDeES— CONTBOL  0»  PBOPBSTT  BY  PLED- 
GEE. 

Three  persons  gave  their  joint  note  to  a  bank, 
securing  it  by  a  deposit  of  three  certificates 
of  corporate  stock,  but  thereafter  the  note  was 
taken  up  and  each  maker  gave  his  own  note, 
each  note  being  indorsed  by  the  two  parties  other 
than  the  maker.  Thereafter,  by  agreement,  the 
stock  was  sent  by  tbe  bank  to  be  exchanged  for 
stock  in  another  corporation.  The  letter  from 
the  pledgors,  directing  such  change,  directed  an 
apportionment  of  the  stock  among  the  pledgors 
and  certain  others,  but  the  new  stock  was  Issued 
to  one  of  the  pledgors  on  three  certificates  no 
one  of  which  represented  merely  the  shares  due 
any  pledgors.  Held,  that  though  the  pledgee  had 
originally  agreed  to  keep  the  stock  of  each  pled- 

for  separate,  the  facts  showed  the  pledgors  to 
ave  themselTea  assented  to  tbe  mingling  of  the 
shares. 
9.  Saxm—Salk  bt  Plbdobb. 

Where  a  bank,  which  held  shares  of  stock 
as  collateral  to  a  note,  owned  some  of  the  same 
stock  and  sent  it  all  to  a  broker  for  sale,  and  a 
portion  of  the  shares  were  sold  by  the  broker, 
and  the  proceeds  credited  on  the  note,  there  was 
as  between  the  pledgor  and  pledgee  an  identi- 
fication of  the  shares  sold  as  those  of  the 
pledgor. 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Warren  D.  Tarrant,  Judge. 

Action  by  Albert  E'.  Smith  against  Wash- 
ington Becker  and  others.  From  a  judg- 
ment In  favor  of  defendants,  plalntifT  ap- 
peals.   AflOrmed. 

This  action  was  originally  brought  against 
the  defendant  Washington  Becker  and  the 
Wisconsin  Marine  &  Fire  Insurance  Com- 
pany Bank,  to  redeem  certain  securities 
which  said  bank  held  as  collateral  for  the 
Indebtedneaa  of  tbe  plaintiff,  and  for  dis- 


covery and  accountlnc  on  account  of  the 
proceeds  of  such  secority,  and  tbe  setting 
aside  of  a  settlement  between  the  defendant 
bank  and  plaintiff;  the  action  was  com- 
menced October  4,  1902,  and  the  other  de- 
fendants were  afterwards  brought  in.  The 
charter  of  the  Marine  &  Fire  Insurance 
Company  Bank  expired  In  July,  1900.  The 
defendant  Marine  National  Bank  acquired, 
substantially,  the  bank  assets  of  the  Marine 
&  Fire  Insurance  Company  Bank.  The  de- 
fendant Oldmar  Investment  Company  was  oi^ 
ganized  to  take  a  part  of  the  assets  of  tbe 
Wisconsin  Marine  &  Fire  Insurance  Com- 
pany Bank.  Tbe  defendants  Etbellnda  T. 
Johnson  and  Harriet  D.  Mitchell  are  the 
representatlveB  of  John  Johnson  and  John  L. 
Mitchell,  deceased,  stockholders  in  the  form- 
er Wisconsin  Marine  &  Fire  Insurance  Com- 
pany Bank.  The  stock  Involved  in  this  case 
is  1,642  shares  of  the  capital  stock  of 
the  Western  Gas  Company.  In  June,  1892, 
Frank  W.  Montgomery  obtained  from  John 
L.  Mitchell  an  option  to  purchase  3,781 
shares  of  the  capital  stock  of  the  Milwaukee 
Gas  Light  Company.  Benjamin  Weil  and 
tbe  plaintiff  became  interested  with  Mont- 
gomery in  the  transaction,  and  negotiations 
were  made  by  Montgomery,  Weil,  and  Smith 
with  John  Johnson  and  David  Fergusou, 
then  officers  of  the  Wisconsin  Marine  &  Fire 
Insurance  Company  Bank,  by  which  said 
bank  agreed  to  loan  Weil,  Montgomery,  and 
Smith  $378,100  on  joint  note,  secured  by 
Milwaukee  Gas  Light  Company  stock.  Tbe 
only  Investment  made  by  Weil,  Montgomery, 
and  Smith  In  addition  to  this  borrowed  mon- 
ef  was  $100  paid  by  Montgomery  to  Mit- 
chell to  secure  the  option.  At  the  time  of 
this  loan  Montgomery,  Weil,  and  Smith 
agreed  to  give  Johnson  and  Ferguson  each 
600  shares  of  stock  of  the  Western  Gas  Com- 
pany, which  was  to  be  organized  out  of  the 
Milwaukee  Gas  Light  Company.  This  stock 
was  known  as  "bonus  stock."  At  the  time 
of  the  loan  Montgomery  acquired  65  addi- 
tional shares  of  tbe  stock  of  the  Milwaukee 
Gas  Light  Company,  which  together  with 
8,781  shares  in  the  name  of  Mitchell  were 
returned  to  the  company  and  a  new  certifi- 
cate No.  2319  for  8,826  shares  was  issued  to 
Frank  W.  Montgomery,  and  by  him  deposited 
with  the  bank  as  collateral  security  for  the 
loan.  Afterwards  and  in  September,  1802, 
Montgomery  assigned  to  Well  1,260  shares 
and  to  plaintiff  1,280  shares  by  Indorsement 
on  certificate  No.  2,319  for  3,836  shares,  and 
Milwaukee  Gas  Light  Company  stock  cer- 
tificate No.  2,322  for  1,260  shares  was  is- 
sued to  Well,  and  by  him  indorsed  in  blank, 
and  certificate  No.  2,823  for  1,260  shares  is- 
sued to  plaintiff,  and  by  him  indorsed  in 
blank,  and  certificate  No.  2,324  for  1,2(>1 
shares  issued  to  Montgomery,  and  by  him  in- 
dorsed In  blank,  and  these  three  certificates 
deposited  as  collateral  for  the  Joint  note 
given  for  $378,100. 
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On  December  81,  1S92,  fhe  joint  note  for 
$378,100  was  taken  np  and  Montgomeryi 
Well,  and  Smith  each  made  hta  separate  note. 
Well's  and  Smith's  for  $126,000  each,  and 
Montgomery's  for  |126,100,  and  the  note  of 
each  Indorsed  by  the  other  parties.  The 
stock  of  the  Milwankee  Gas  Light  Com- 
pany continued  as  collateral  to  these  notes. 
Smith's  note  contained  power  of  sale  similar 
to  other  powers  given  by  him  subsequently. 
This  note  matured  September  15,  1893.  Pur- 
suant to  the  original  plan  the  Western  Gas 
Company  was  organized,  which  purchased  all 
the  stock  of  the  Milwaukee  Gas  Light  Com- 
pany, and  Issued  Its  own  stock  and  bonds  In 
exchange  therefor  at  the  rate  of  $125  In 
bonds  and  $125  In  stock  of  the  Western  Gas 
Company  for  each  $100  of  stock  of  the  Mil- 
waukee Oas  Light  Company.  The  exchange 
of  the  Well,  Smith,  and  Montgomery  stock, 
as  well  as  some  other  stock,  was  ^ected 
through  subscription  made  by  Montgomery. 
In  pursuance  of  Montgomery's  subscription 
and  the  surrender  of  this  Milwaukee  Oas 
Light  Company  sto<&  there  was  Issued  to 
Montgomery  certificate  of  the  Western  Oas 
Company  No.  A-OlO  for  6,110  shares,  dated 
June  1, 1893,  and  Montgomery  assigned  these 
6,110  shares  to  the  various  persons  entitled 
thereto,  and  the  Western  Gas  Company  stock 
which  represented  the  8,781  shares  of  Mil- 
waukee Gas  Light  Company  stock  given  by 
Montgomery,  Weil,  and  Smith  as  collateral 
was  represented  by  three  assignments  to 
defendant  Washington  Becker  for  the  respec- 
tive amounts  of  1,577,  1,575  and  1,628  shares. 
Dnder  the  reorganization  Weil  was  to  re- 
ceive stock  to  the  par  value  of  $126,142, 
Smith  $120,766,  Montgomery  $120,892  (the 
greater  amount  going  to  Weil  on  account  of 
his  48  additional  shares  of  Milwankee  Gas 
Light  Company  stpck),  D.  Ferguson  was  to 
have  $50,000,  and  John  Johnson  $50,000,  and 
J.  P.  Murphy  $10,200.  The  bonus  stock,  un- 
dtr  the  arrangement,  was  not  to  be  delivered 
until  the  bank  had  been  paid;  therefore  the 
entire  4,780  shares  were  turned  over  to  the 
bank  as  security,  and  for  convenience  were 
placed  in  the  name  of  Washington  Becker, 
who  was  assisting  the  bank.  On  the  transfer 
hy  Montgomery  as  collateral  there  was  issued 
to  Washington  Becker  three  certificates  of 
stock  by  the  Western  Gas  Comt)any,  dated 
June  15,  1893,  as  follows:  Certificate  No. 
A-18S  for  1,575  shares  of  $100  each,  cer- 
tificate No.  A-186  for  1,628  shares  and  certif- 
icate No.  A-187  for  1,577  shares,  which  certif- 
icates represented  respectively  the  Smith, 
Weil,  and  Montgomery  stock,  including  the 
bonus  stock  and  the  Murphy  stock.  Under 
the  arrangement  thus  carried  out,  the  1,575 
shares  of  plalntift  of  the  Western  Oas  Com- 
pany stock  were  held  in  the  name  of  de- 
fendant Becker  with  power  of  sale  to  the 
bnnk,  and  subject  to  the  agreement  on 
Smith's  part  to  give  his  proportionate  one- 
third  of  the  600  shares  each  to  Furgeson  and 


Johnson,  and  of  the  100  shares  to  Murphy, 
when  the  bank  should  have  been  paid. 

In  February,  1884,  Weil  paid  the  bank  bis 
note  for  $126,000,  and  certificate  No.  A-186 
for  1,628  shares  was  surrendered  and  a  new 
certificate  for  1,303  shares.  No.  A-363,  is- 
sued to  Weil,  and  a  further  certificate.  No. 
A-364  for  326  shares,  was  Issued  to  defend- 
ant Washington  Becker.  These  325  shares 
represented  all  but  8  shares  of  Well's  one- 
third  of  the  bonus  stock,  the  remaining  8 
shares  having  been  delivered  by  Well  to  Ver- 
mllye  &  Co.,  New  Yoik  brokers.  March  8, 
1893,  Montgomery  made  a  settlement  with 
the  bank  and  his  note  for  $126,100  was  return- 
ed. In  July,  1883,  the  Marine  Insurance  Com- 
pany Bank  was  placed  In  the  hands  of  Wasb- 
ington  Becker  as  receiver,  and  was  aft»* 
wards  reorganized  and  resumed  business  In 
1884,  with  Becker  as  president  and  John  John- 
son as  cashier,  under  name  of  Marine  Nation- 
al Bank,  defendant  In  1884  some  changes 
were  made  in  the  form  of  these  certificates — 
certificates  No.  A-481  for  8,477  shares  was 
surrendered,  and  three  certificates  were  is- 
sued in  its  place,  No.  A-603  for  500  shares  in 
the  name  of  John  Johnson,  No.  A-504  for 
600  shares  in  the  name  of  Marine  Insurance 
Company  Bank,  and  No.  A-606  for  2,477 
shares  also  in  the  name  of  Marine  Insurance 
Company  Bank.  In  October,  1884,  the  bank 
sent  the  certificates  indorsed  In  blank  to 
Vermliye  &  Co.,  bankers  and  brokers  in  New 
York,  to  be  held  subject  to  the  order  of  the 
bank.  In  December,  1894,  the  bank  caused 
500  shares  of  stock  to  be  sold  on  account  of 
Montgomery,  and  on  these  sales  delivery  was 
made  from  certificate  No.  A-^SOS  in  the  name 
of  John  Johnson.  On  April  27,  1893,  the 
bank  made  a  settlement  with  Montgomery, 
and  surrendered  his  note  and  some  American 
Realty  Company  bonds,  a  life  Insurance  pol- 
icy, and  gave  him  a  receipt  in  full,  the  bank 
taking  from  him  a  bill  of  sale  of  761  shares 
of  the  Western  Gas  Company  stock  and 
the  $82,500,  bonds.  On  April  27,  1885.  the 
bank  held  2,886  shares  of  stock,  which  in- 
cluded the  plaintiff's  stock  held  by  the  bank 
as  collateral  security  to  his  note,  whidi  note 
authorized  "said  bank,  or  its  president,  or 
its  cashier,  or  its  assign  or  assigns,  to  sell 
said  bonds  and  stock  at  any  time  hereafter 
at  public  or  private  sale  without  advertising 
the  same  or  demanding  payment  or  giving 
notice  of  such  sale,  and  it  may  become  the 
purchaser  on  such  sale  and  apply  the  net 
proceeds  to  the  payment  of  all  or  either  one 
of  the  notes  above  described,  and  in  such 
order  and  manner  as  it  shall  deem  best" 
Vermliye  &  Co.,  New  York  bankers  and  bro- 
kers, to  whom  this  stock  was  sent  subject 
to  the  order  of  the  bank,  by  instructions  of 
said  bank  undertook  to  sell  it,  and  reported 
sales  at  different  times  between  the  27th 
day  of  April  and  the  20th  day  of  June,  188S, 
aggregating  l,5tt  shares.  On  April  27,  1896, 
Vermliye  &  Co.  held  for  the  bank  2,086 
shares  in  three   certiflcatea,  oa«  for  2,477 
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•bares,  one  tor  600  ibares  and  one  tor  8 

riiares  received  from  Well  In  December,  1881. 
Aiter  the  reported  sales  by  Yermilye  &  Co. 
and  on  or  abont  the  24th  day  of  June,  1895, 
the  plaintiff  made  a  final  settlement  with 
the  bank  through  defendant  Washington 
Becker,  Its  representative,  and  ajt  this  time 
the  whole  matter  was  gone  Into  respecting 
the  reported  sales.  It  Is  claimed  that  700 
shares  of  the  stock  held  by  the  bank  as  col- 
lateral on  reported  sales  of  Yermilye  &  Co. 
were  not  sold,  but  held  by  Yermilye  &  Co. 
and  at  some  time  prior  to  May  29,  1902, 
transferred  to  defendant  Washington  Becker, 
who  was  not  an  Innocent  purchaser,  and  by 
him  exchanged  for  American  Light  &  Trac- 
tion Co.  stock,  which  he  still  holds.  It  Is 
also  claimed  by  plaintiff  that  842  shares  be- 
longing to  Smith  were  not  sold,  but  were 
transferred  by  the  Wisconsin  Marine  &  Fire 
Insurance  Company  Bank  to  defendant  Ma- 
rine National  Bank  at  the  time  of  Its  or- 
ganization, Washington  Becker  being  presi- 
dent and  John  Johnson  vice  president 
While,  on  the  other  hand,  it  Is  contended  on 
the  part  of  the  defendants  that  the  bank 
sold  the  stock  of  the  plaintiff  through  Yer- 
milye &  Co.  under  the  power  of  sale  given, 
and  that  such  sale  was  valid,  the  defend- 
ants also  set  up  as  a  bar  to  plaintiff's  action 
the  settlement  made  Jnne  24,  1895;  also 
that  the  statute  of  limitations  had  run 
against  plalntifTs  claim,  and  further  that  he 
Is  barred  by  his  laches.  The  court  below  held 
that  the  sale  by  the  pledgee  of  the  collateral 
was  valid  under  the  contract  of  pledge,  and 
farther  foimd  that  the  cause  of  action  set  np 
in  the  complaint  was  barred  by  the  statute  of 
limitations,  and  that  the  plaintiff  was  guilty 
of  laches,  and  ordered  the  complaint  dismis- 
sed with  costs,  from  which  Judgment  this  ap- 
peal was  taken. 

Miller,  Mack  &  Falrcblld,  for  appellant 
Tnmer,  Hunter,  Pease  &  Turner  (W.  H. 
Timlin,  of  counsel),  for  respondents. 

KERWIN,  J.  (after  stating  the  facts). 
The  first  question  discussed  by  appellant  Is 
that  there  was  no  sale  of  any  of  the  stock  of 
the  plaintiff,  but  simply  a  pretense  of  sale. 
The  court  below  found  there  was  a  sale, 
and  the  question  presented  under  this  head 
Is  whether  there  is  sufficient  evidence  to 
support  the  finding.  This  branch  of  counsel's 
anniment  Is  classified  under  two  heads:  (1) 
That  Yermilye  &  Co.,  who  were  agents  for 
the  sale  of  the  stock,  retained  700  shares 
thereof,  representing  It  as  sold,  and  at  some 
date,  not  ascertained,  transferred  It  to  de- 
fendant Becker.  (2)  That  as  the  842  shares 
were  a  part  of  an  Indistinguishable  mass  to 
stock  held  by  the  bank.  Included  in  which 
were  shares  belonging  to  the  bank  Itself, 
when  the  bank  made  a  sale  without  any 
designation  as  to  which  stocks  were  sold, 
as  a  matter  of  law  this  effected  a  sale  of  the 
bank's  own  stock,  and  the  representatton 


made  a  few  days  later  tbat  the  plaintiff's 
stock  was  sold  cannot  affect  the  situation. 
L  The  argument  as  to  the  700  shares  Is 
that  they  were  transferred  to  the  clerks  of 
Yermilye  &  Co.,  and  Immediately  indorsed  by 
such  clerks  and  returned  to  the  company, 
and  that  the  clerks  had  no  interest  in  them, 
but  that  they  remained  the  property  of  Yer- 
milye &  Co.,  and  stood  on  the  books  in  the 
names  of  such  clerks,  and  were  afterwards 
transferred  by  Yermilye  &  Co.  to  defendant 
Becker.  Yermilye  &  Co.  had  two  certificates 
of  stock  from  the  bank  for  sale,  one  No. 
'A-604  for  500  shares,  and  one  No.  A-^506  for 
2,477  shares.  The  500  shares  were  on  April 
27,  1895,  transferred  to  L.  A.  Miller,  a  clerk 
of  Yermilye  &  Co.,  who  Indorsed  and  re- 
turned them  to  Yermilye  &  Co.  The  2,477 
shares  were  with  the  approval  of  the  bank 
transferred  by  Yermilye  ft  Co.  Into  25  certifi- 
cates in  the  names  of  their  clerks,  and  two 
of  these  certificates  for  100  shares  remained 
In  the  names  of  the  clerks  of  Yermilye  ft  Co. 
So,  it  is  claimed  tbat  these  700  shares  re- 
mained unsold  In  Yermilye  ft  Co.'s  hands. 
Yermilye  ft  Co.  reported,  in  obedience  to  tele- 
grams to  sell,  the  sale  of  the  700  shares  re- 
maining In  the  names  of  their  clerks,  and  were 
debited  for  the  proceeds  of  such  sales  In  con- 
nection with  842  shares  sold  between  April 
27  and  June  20,  1895.  On  the  transfer  of 
the  500  shares  to  L.  A.  Miller  certificate  No. 
A-504  was  surrendered,  and  certificate  No. 
A-727  for  the  same  amotmt  issued  to  L.  A. 
Miller.  The  500  shares  and  the  200  shares 
transferred  to  Yermilye  &  Co.'s  clerics  were 
accounted  for  at  market  prices  on  the  dates 
sales  were  reported  as  made.  No  transfer 
on  the  books  of  the  Western  Gas  Company  of 
these  700  shares  was  made,  but  on  report  of 
sales  from  Yermilye  ft  Co.  the  bank  charged 
the  amount  to  Yermilye  ft  Co.  and  credited 
the  amount  upon  the  plalntifTs  Indebtedness, 
to  which  the  700  shares  of  stock  were  col- 
lateral. While  some  point  Is  made  by  appel- 
lant as  to  the  stodc  being  sold  or  reported 
sold  upon  a  rising  market,  we  are  unable  to 
find  from  the  evidence,  which  is  voluminous, 
that  any  of  the  sales  were  made  below  the 
market  price  on  the  days  sales  were  reported 
as  made.  But  the  adequacy  of  price  is  not 
questioned;  the  point  is:  Was  there  a  sale 
of  the  700  shares?  The  point  of  contention 
Is  that  because  the  700  shares  remained  in 
the  name  of  the  clerks  of  Yermilye  ft  Co.  and 
such  clerks  appearing  to  have  no  interest  in 
the  stock,  there  was  no  sale.  But  upon  the 
record  we  think  this  conclusion  does  not  fol- 
low. It  appears  from  the  evidence  that  It 
was  the  custom  on  the  stock  exchange  in 
New  York  to  make  sales  in  the  manner 
shown  by  the  proof  In  this  case.  It  also  ap- 
pears that  it  was  customary  to  split  up  cer- 
tificates into  small  lots  and  Indorse  them  In 
the  way  these  were  indorsed,  in  order  to  put 
them  upon  the  market  to  advantage.  The 
testimony  is,  that  in  dealing  In  stock  on  New 
Tork  'exchange,  the  stock  must  be  Indorsed, 
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before  It  is  good  dellTery',  by  some  member 
Ot  tbe  stock  exchange  or  by  some  one  having 
a  membership,  then  It  passes  as  a  good  de- 
livery from  house  to  house.  The  reasons  for 
such  Indorsement  are  given  In  the  evidence, 
and  after  such  Indorseiuent  the  certificate 
passes  current  The  evidence  la  that  buying 
and  selling  is  done  In  the  nume  of  brokers  or 
their  clerks,  although  in  the  meantime  the 
stock  Is  passing  from  one  owner  to  another, 
and  finally  returns  to  some  client  of  the  first 
broker.  In  whose  name,  or  in  the  name  of 
whose  clerk,  it  is.  The  custom  Is  for  brok- 
ers to  deal  In  their  own  name  and  not  dis- 
close their  principal.  This  appears  to  be  the 
custom  in  New  lork  on  the  curb  and  in  the 
stock  exchange,  and  there  is  nothing  In  the 
evidence  tending  to  show  that  the  course 
pursued  by  the  brokers.  Vermilye  &  Co. 
raised  any  presumption  that  they  did  not  sell 
the  stock  In  the  usual  manner  and  according 
to  the  custom  of  brokers.  23  Am.  &  Eng. 
Ency.  of  Law  (1st  Ed.)  pp.  725,  726,  775. 
The  evidence  does  not  show  that  there  was 
any  continuous  ownership  of  these  700  shares 
la  one  person  from  the  time  of  sale  April  27, 
1895,  until  the  time  defendant  Becker  got 
the  stock  in  1902,  but  shows  that  the  certifi- 
cates were  current  on  the  market,  duly  in- 
dorsed, and  sales  of  them  reported  to  the  bank 
by  Vermilye  &  Co.  according  to  the  custom  of 
doing  business  on  the  stock  exchange,  and 
the  proceeds  of  each  sale  placed  to  the  credit 
of  the  bank  by  Vermilye  &  Co.  The  court  be- 
low found  "that  for  each  and  every  one  of 
said  sales  said  Wisconsin  Marine  &  Fire  In- 
surance Company  Bank  received  cash  at  the 
time  of  said  sale  to  the  amount  of  the  pro- 
ceeds of  said  sale,  and  such  sale  was  so  con- 
summated by  payment  in  full  to  the  said 
bank,  and  by  the  broker,  or  broker's  clerk, 
in  whose  name  the  certificate  stood,  deliver- 
ing the  same  to  the  purchaser  either  by  an 
actual  manual  delivery  then  and  there,  or  by 
bis  becoming  by  agreement  and  understand- 
ing with  the  purchaser  from  thenceforth  the 
bailee  of  the  purchaser.  And  the  court  fur- 
ther finds  that  such  mode  of  sale  was  In  con- 
templatl<m  of  the  parties  to  said  contract  of 
pledge  who  were  familiar  with  transactions 
in  that  kind  of  property,  and  was  the  best 
and  most  advantageous  method  of  disposing 
of  this  particular  property." 

In  view  of  this  proof  of  onstom  and  the 
transactions  between  the  brokers,  Vermilye 
&  Co.,  a  reputable  firm,  and  the  bank,  it  can- 
not be  said  that  the  brokers  were  guilty  of  a 
breach  of  their  engagement  with  the  bank 
In  violating  the  trust  reposed  In  them.  The 
court  below  was,  at  least,  warranted  In  draw- 
ing such  Inference.  The  fact  that  the  700 
shares  remained  upon  the  books  of  the  West- 
em  Oas  Company  while  under  some  circum- 
stances might  tend  to  prove  title,  is  not  suffl- 
dfflit  to  overcome  the  inferences  of  sale  which 
may  legitimately  be  drawn  from  the  whole 
evidence  produced.  There  is  no  proof  what- 
ever that  defendant  Becker  purchased  at  the 


sale  by  the  bank  through  its  brokers,  and  the 
fair  Inference  is,  upon  the  whole  record,  that 
defendant  Becker  bought  on  the  market  at 
some  time  subsequent  to  the  sale  by  the  bank, 
and  that  Vermilye  &  Ca  sold  through  brok- 
ers who  did  not  In  all  cases  disclose  the  name 
of  the  purchaser,  and  in  this  way  the  stock 
was  permitted,  as  appears  from  the  evidence 
to  be  customary,  to  remain  in  the  name  of 
parties  other  than  the  real  owners.  One  wit- 
ness testified:  "We  never  in  any  of  our 
boiAa,  In  stodc  transactions,  have  any  other 
name  entered  as  buyer  except  the  name  of 
the  outside  broker.  The  sales  are  made  on 
the  stock  exchange.  These  sales  In  question 
were  not  listed  stock,  but  curb  stock,  so 
called,  but  the  same  rule  applies  to  curb  brok- 
ers. Just  the  same." 

Counsel  for  appellant  makes  a  point  on  the 
fact  that  defendant  brought  from  New  York 
the  broker's  bookkeeper  and  that  be  produced 
the  only  book  he  was  instructed  by  defend- 
ant Becker  to  bring.  This  was  a  credit  cash- 
book  showing  the  credit  items  in  the  cash  ac- 
count of  Vermilye  &  Co.,  I.  e.,  representing 
the  credits  that  Vermilye  &  Co.  gave  to  the 
Marine  Insurance  Company  Bank,  which 
were  entered  as  if  sales  of  stock  had  been 
made.  The  evidence  shows  that  Vermilye  & 
Co.  kept  a  purchase  and  sales  book  which 
was  not  produced,  respecting  which  the  wit- 
ness testified:  "That  book  will  not  show  the 
date  of  the  transaction,  the  name  of  the  per- 
son and  the  amount  Involved.  It  will  show 
simply  the  date,  the  name  of  the  person, 
number  of  shares  and  price."  There  is  noth- 
ing in  the  evidence  Indicating  any  attempt  to 
suppress  evidence  on  the  part  of  any  of  the 
defendants,  and  nothing  to  show  but  that  the 
plaintiff  might  have  obtained  such  book  or 
any  other  evidence  in  possessloti  or  under 
control  of  the  defendants  or  Vermilye  &  Co. 
We  cannot  think  there  is  anything  In  the 
evidence  to  warrant  the  Inference  that  if  this 
book  referred  to  had  been  produced  it  would 
have  shown  any  transaction  unfavorable  to 
defendants.  Doubtless  It  would  have  shown 
that  in  some  cases  sales  were  made  through 
brokers,  and  the  namea  of  the  purchasers 
not  disclosed. 

It  la  also  claimed  by  counsel  for  appellant 
that  only  nondividend  paying  stock  passes 
current  without  transfer  on  the  books  to 
the  purchasers,  and  finally  returns  to  the 
firm  from  whom  it  was  originally  transfer- 
red. But  there  Is  evidence  that  stock  pay- 
ing dividends  passed  this  way,  and  that  the 
dividends  are  paid  to  the  person  in  whose 
name  the  stock  is  at  the  time  of  payment, 
although  not  the  real  owner.  The  transac- 
tions usually  and  ordinarily  accompanying 
a  sale  of  this  character  seem  to  have  been 
quite  fully  proved.  Vermilye  &  Co.  were  au- 
thorized to  sell.  They  reported  sales  In 
compliance  with  such  authorization  and  cred- 
ited the  bank  with  the  proceeds,  and  th» 
bank  likewise  debited  them.  The  stock  waa 
parted  with  and  passed  from  the  posseasloB 
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and  control  of  the  bank.  From  transactiona 
proved  botb  the  bank  and  Vermllye  &  Go. 
anderstood  there  was  a  sale.  The  plaintiff 
was  credited  upon  his  Indebtedness  to  the 
bank  with  the  proceeds  of  such  sales,  and 
notified  that  the  sales  had  been  made,  stat- 
ing date,  price,  and  credit  given  to  him,  all 
of  which  he  assented  to.  This  seems  to 
constitute,  at  least.  In  the  absence  of  any 
evidence  to  overthrow  it,  quite  formal  proof 
of  a  sale,  and  Is  sufficient  under  the  au- 
thorities. 1  Meechem  on  Sales,  H  4,  218; 
Skiff  V.  Stoddard,  68  Conn.  198,  26  Atl.  874, 
28  Atl.  104,  21  li.  R.  A.  102;  1  Cook  on  Corp. 
(4th  Ed.)  H  331,  334.  It  is  said  by  counsel 
for  appellant  that  all  these  things  may  be 
sufficient  to  show  that  there  might  have  been 
a  sale,  but  they  do  not  show  a  sale.  We 
think  they  are  sufficient  to  warrant  the 
court  in  finding  a  sale  upon  the  evidence 
in  this  case. 

2.  The  appellant  further  contends  that  the 
evidence  establishes  an  agreement  between 
the  pledgee  bank  and  the  three  pledgors  to 
keep  the  stock  of  each  separate,  and  that  this 
agreement  applied  to  the  stock  of  the  West- 
em  Gas  Company,  which  belonged  to  plain- 
tiff, and  was  claimed  to  have  been  sold  in 
May  and  June,  1895.  The  original  note  giv- 
en by  plalntlfT,  Well  and  Montgomery  was 
a  Joint  note  and  secured  by  the  stock  of  the 
Milwaukee  Gas  Light  Company.  This  note, 
however,  was  taken  up  and  three  notes  giv- 
en, one  by  Well  and  one  by  Smith  for 
$126,000  each  and  one  by  Montgomery  for 
$126,100.  Each  of  these  notes  was  Indorsed 
by  the  other  two  makers,  so  that  while  the 
Indebtedness  was  separated,  each  continued 
liable  for  the  whole  debt,  and  the  Milwaukee 
Gas  Company  stock  was,  with  the  approval 
of  plaintiff,  Weil  and  Montgomery,  sent  to 
New  York  to  be  exchanged  for  Western  Gas 
Company  stock.  The  letter  of  advice  by  the 
three  pledgors  to  the  pledgee  at  this  time 
directs  how  the  stock,  shall  be  apportioned, 
according  to  which  Weil  was  to  receive 
stock  to  the  par  value  of  $126,142,  Smith 
$120,766,  Montgomery  $120,892,  Furgeson  $50,- 
000,  Johnson  $50,000,  and  Murphy  $10,20a 
But,  as  tias  been  seen,  when  the  Western  Gas 
Company  issued  its  certificate  for  the  Mil- 
waukee Gas  Light  Company  stock,  it  issued 
it  to  Montgomery  for  6,110  shares,  and  this 
was  surrendered  and  three  certificates  la- 
sued  to  defendant  Becker,  one  for  1,628  and 
one  for  1,577  shares  and  one  for  1,675  shares, 
00  that  no  one  of  these  certificates  covered 
only  the  shares  of  Montgomery,  Well,  or 
Smith.  It  seems,  therefore,  that  the  pledg- 
ors themselves  assented  to  this  mingling  of 
shares.  The  evidence  shows  they  assented 
to  the  distribution  of  the  shares  as  made  in 
the  three  certificates,  and  thereby  consented 
that  the  shares  need  not  be  kept  separate. 

Waiving  the  question  of  the  competency  of 
the  proof  offered  by  plaintiff  of  the  oral 
agreement,  and  the  question  whether  If  any 
•nch  were  made  it  applied  to  the  Western 


Oaa  Company  stock,  we  think  ft  Is  estab- 
lished that  the  plaintiff  assented  to  the 
mingling  of  shares.  But  we  do  not  regard 
the  question  of  the  alleged  mingling  of  shares 
Important  Besides  the  700  shares  hereto- 
fore referred  to,  Vermllye  &  Co.  sold  842 
shares.  These  were  included  in  the  two  cer- 
tificates sent  them  for  sale,  one  for  500 
shares  and  the  other  for  2,477  shares.  After 
the  certificate  for  the  2,477  shares  was  split 
up  into  25  certificates,  842  sliares  were  sold 
between  April  27  and  June  24,  1895.  It 
is  not  disputed  but  that  these  842  shares 
were  sold,  but  it  is  Insisted  that  they  being 
sold  out  of  a  certificate  containing  shares 
of  the  bank  it  must  be  determined  that  the 
bank  sold  its  own  shares,  and  not  the  plain- 
tiff's. Every  share  of  the  842  was  the  same 
as  every  other  share  in  the  certificate,  which 
included  the  shares  of  the  bank.  There  were 
no  earmarks  on  any  particular  shares  by 
which  they  could  be  designated  as  the  shares 
of  the  bank,  or  the  shares  of  the  plaintiff. 
"One  share  of  stock  does  not  differ  from  an- 
other share  of  the  same  capital  stock.  Each 
is  but  an  undivided  Interest  in  the  corporate 
rights,  privileges,  and  property."  2  Cook  on 
Corp.  (5th  Ed.)  j  469;  26  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  828;  Pietsch  v.  Krause, 
116  Wis.  344,  93  N.  W.  9;  Packard  M.  Co. 
V.  Laev,  100  Wis.  644,  76  N.  W.  596.  So 
the  bank  could  sell  any  842  shares  out  of 
the  2,477  as  the  shares  of  plaintiff.  But 
It  is  said  that  when  the  bank  sold  from 
this  common  mass  without  designation  as 
to  what  shares  were  sold  the  law  conclusive- 
ly presumed  that  it  sold  its  own  shares. 
The  evidence,  however,  is  that  at  this  time 
the  bank  was  not  selling  its  ovra  stock,  but 
the  stock  of  plaintiff.  It  did  designate  the 
shares  sold  as  the  shares  of  plaintiff.  Wil- 
liams testified :  "AH  the  sale  of  the  Western 
Gas  Company  stock  or  bonds  made  by  the 
bank  between  the  dates  of  April  27,  1895,  to 
June  24,  1895,  Inclusive,  were  credited  to  the 
account  of  and  on  the  notes  of  A.  E.  Smith 
with  the  exception  of  34-100  of  a  share."  Mr. 
Williams  was  engaged  In  the  bank  and  had 
knowledge  of  the  facts,  and  was  custodian  of 
the  collaterals.  Upon  the  proof  before  us  It 
cannot  be  said  that  the  bank  did  not  at  the 
time  of  sale  Identify  the  842  shares  sold  as 
the  plaintiffs  stock. 

Respecting  the  contention  that  the  stock 
was  sold  upon  a  rising  market  we  may  say 
that  between  April  27  and  June  24,  1895, 
the  stock  materially  advanced,  but  after 
careful  examination  of  the  evidence  on  this 
point  we  are  unable  to  say  that  there  was 
proof  of  any  material  advance  in  the  market 
price  of  any  parcel  of  stodc  sold  between 
the  date  of  sale  and  the  date  of  the  entry 
of  such  sale  by  the  bank.  But  however  this 
may  be,  we  do  not  regard  the  question  con- 
trolling. It  was  doubtless  better  for  the  pled- 
gor to  have  the  stock  sold  on  a  rising  than 
on  a  declining  market.  And  it  appears  from 
the  evidence  that  the  stock    was  at  least 
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fairly  well  sold,  and  probably  for  prices  fully 
up  to  the  market  at  the  dates  of  sale.  Plain- 
tiff testified  that  he  made  no  objection  to 
the  way  the  stock  was  sold,  and  had  none  to 
make.  He  knew  all  the  facts  respecting  the 
sale,  and  settled  and  received  the  proceeds 
shortly  after  the  sales  had  been  made. 
When  we  consider  that  the  Indebtedness  to 
which  the  stock  was  collateral  was  long  past 
due  at  the  time  of  sale,  and  that  under  the 
power  of  sale  the  bank  had  the  right  to 
sell  at  private  sale  without  notice,  that  at 
least  a  fair  market  price  satisfactory  to 
plaintiff  was  obtained  and  accounted  for  to 
plaintiff,  we  are  not  impressed  with  the 
weight  of  this  branch  of  appellant's  argu- 
ment The  case  appears  to  have  been  fairly 
tried  below,  and  findings  made  In  favor  of 
the  defendants  upon  all  the  material  Issu- 
able facts  presented  In  the  cas&  We  can- 
not say  the  finding  that  there  was  a  sale  Is 
not  supported  by  the  evidence.  There  being 
a  valid  sale  under  the  power  no  other  ques- 
tion need  be  considered. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


PARSONS   V.   BALSON. 
(Supreme  Court  of  Wisconsin.    Oct  9,  1906.1 

1.  Appeal  —  Dismissal  fob  Dblat  —  Discbb- 

TION. 

Under  Rev.  St  1898,  {  4038,  providing  that 
It  one  fails  to  prosecute  with  reasonable  dili- 
sence  his  appeal  to  the  circuit  court  such  court 
Bhall,  on  motion,  dismiss  It  or  affirm  the  Judg- 
ment it  Is  not  an  abuse  of  the  court's  discre- 
tion to  refuse  to  dismiss,  though  the  appeal  has 
been  pending  five  years;  the  time  having  been 
larg^y  consumed  in  litigation  of  other  matters, 
the  final  settlement  of  which  before  proceeding 
with  the  appeal  was  reasonable,  and  destmction 
of  papers  having  caused  further  delay. 

[Ed.   Note. — For  cases   In  point,   see   voL  3. 
Cent  Dig.  Appeal  and  Error,  §  3130.] 

2.  Judgment— Vaoatioh  fob  Fbaud— Ldcita- 
TioN  AS  TO  Tnnc. 

The  power  of  the  county  court  to  vacate  its 
order  or  judKment  is  not  limited  to  a  year  from 
the  time  knowledge  of  the  entry  thereof  is  ac- 
guired,  where  it  is  attacked  on  the  ground  of 
fraud  or  want  of  Jurisdiction. 

[Ed.   Note. — For  cases  in  point  see  vol.  30, 
Cent  Dig.  Judgment  SI  668,  678,  685.] 

3.  Wills— Setting  Abide  Pbobate— Grounds 

CONSTBDCTIVB  FbAOD. 

Failure  of  the  guardian  ad  litem  of  an  in- 
fant, in  proceedings  for  probate  of  a  will  giv- 
ing all  testator's  property  to  another  than  the 
infant,  who  but  for  the  will  would  have  taken 
by  inheritance,  to  call  the  attention  of  the  court 
to  the  fact  that  on  the  undisputed  facts  the  will 
was  not  entitled  to  probate,  is  a  constructive 
fraud  on  the  infant  entitling  him  to  have  the 
order  admitting  the  will  to  probate  set  aside. 

4.  FbAUD— CONSTBUCTIVK  FRAUD— PLEADINQ. 

It  is  a  sufficient  pleading  of  a  constructive 
fraud,  to  authorize  relief  on  the  ground  thereof, 
to  plead  the  facts  constituting  It  without  alleg- 
ing it  to  be  fraud;  fraud  being  a  conclusion  of 
law. 

[Ed.  Note. — For  cases  in  point  see  toL  23. 
Cent  Dig.  Fraud.  H  36-40.]  »       «». 


6.  Wills  —  DssTBOTBp  Wills— Admission  to 
Pbobate — Revocation. 

Under  Rev.  St  1898,  |  3791,  providing  that 
whenever  any  will  shall  be  lost  or  destroyed  by 
accident  or  design,  the  county  court  shall  have 
power  to  take  proof  of  the  execution  and  validity 
of  the  will,  and  establish  it,  a  lost  will  can  be 
established  and  admitted  to  probate  only  where 
testator  did  not  have  knowledge  of  its  destruc- 
tion In  time  to  reasonably  enable  him  to  repro- 
duce It,  or  was  prevented  from  doing  so ;  and 
it  having  to  his  knowledge  been  destroyed  three 
years  before  bis  death,  and  he  having  after  such 
destruction  adopted  a  child,  it  was  revoked,  and 
cannot  be  admitted  to  probate  as  a  destroyed 
will. 

6.  Same— Petition  to  Set  Aside  Pbobate— 
Amendment. 

It  is  proper  to  allow  a  petition  to  the  coun- 
ty court  to  set  aside  an  order  admitting  a  will 
to  probate  to  be  amended  so  as  to  set  up  the 
claims  of  petitioner  as  an  after-bom  child,  and 
to  ask  that  the  order  assigning  the  real  estate 
to  the  devisee  be  set  aside ;  the  original  peti- 
tion giving  the  court  jurisdiction  of  such  mat- 
ters. 

7.  Same— Appeal. 

An  appeal  from  a  Judgment  refusing  to  set 
aside  the  probate  of  a  will  Is  sufficient,  without 
an  appeal  from  the  order  assigning  the  real  es- 
tate of  testator,  as  such  order  will  fall  with  a 
Judgment  setting  aside  the  probate. 

Appeal  from  Circuit  Court,  Fond  da  Lac 
Ckjunty ;  Chester  A.  Fowler,  Judge. 

Action  by  Lafayette  R.  Parsons  against 
John  Balson,  as  executor  of  Cynthia  A. 
Parsons,  to  set  aside  probate  of  a  will. 
From  a  Judgment  of  the  circuit  court,  revers- 
ing an  order  of  the  county  court,  defendant 
appeals.    Affirmed. 

On  tbe  15tb  day  of  June,  1876,  one  Henry 
D.  Parsons  made  a  will  giving  all  his  prop- 
erty to  bis  wife,  Cynthia  A.  Parsons.  The 
will  was  kept  in  a  tin  box  to  which  no  per- 
sons had  access  except  the  testator  and  his 
wife.  The  box  and  Its  contents  were  on 
the  6th  day  of  April,  1887,  destroyed  by  a 
fire  which  burned  the  residence  of  said  Par- 
sons. After  tbe  destruction  of  the  will,  and 
on  the  10th  day  of  November,  1887,  Henry 
D.  Parsons  and  his  wife  adopted  tbe  rebpuud- 
ent,  Lafayette  R.  Parsons.  Henry  D.  Par- 
sons died  on  the  22d  day  of  July,  1890,  with- 
out having  executed  any  other  will.  On  pe- 
tition of  the  widow,  Cynthia  A.  Parsons, 
made  In  August,  1890,  this  destroyed  will 
was,  on  the  6th  day  of  September,  1890, 
admitted  to  probate  as  a  lost  or  destroyed 
will  under  section  3791.  Rev.  St  1898.  At 
the  time  the  alleged  will  was  probated  re- 
spondent was  a  minor  of  the  age  of  14  years. 
The  estate  of  said  Henry  D.  Parsons  was 
administered  by  Cynthia  A.  Parsons,  and  on 
November  10,  1891,  her  final  account  allow- 
ed by  the  court,  and  the  real  estate  left  by 
the  deceased  at  tbe  time  of  his  death  as- 
signed to  her.  Lafayette  R.  Parsons,  the 
adopted  son,  became  of  age  in  July,  1897, 
and  on  September  9,  1897,  filed  a  petition 
In  the  county  court  asking  that  the  order  of 
September  6,  1890,  admitting  tbe  alleged 
will  to  probate,  be  vacated  and  set  aside, 
a   suitable  person   appointed   administrator 
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of  the  estate,  and  for  general  relief.  Qyn- 
ibia  A.  Parsons,  the  widow,  filed  an  answer 
to  this  petition,  and  shortly  thereafter  com- 
menced proceedings  In  the  some  court  to  set 
aside  the  proceedings  adopting  Lafayette  R. 
Parsons,  which  proceedings  were  litigated 
through  the  courts  and  determined  finally  on 
appeal  to  this  court.  Parsons  t.  Parsons, 
101  Wis.  76,  77  N.  W.  147,  70  Am.  St.  Rep. 
894.  Cynthia  A.  Parsons  was  afterwards, 
and  In  October,  1900,  put  under  guardianship 
as  incompetent,  and  died  on  the  7th  day  of 
September,  1901.  About  two  months  prior 
to  her  death  she  made  a  will  devising  her 
property  to  strangers,  making  no  proTlsion 
for  her  only  heir,  Lafayette  R.  Parsons. 
This  will  was  contested  by  respondent  on  the 
ground  of  incompetency,  and  admitted  to 
probate  by  the  county  court,  and  Judgment 
affirmed  on  appeal  to  the  circuit  court.  On 
December  12,  1899,  the  county  court  denied 
the  petition  of  respondent  praying  that  the 
order  admitting  to  probate  the  alleged  de- 
stroyed will  of  Henry  D.  Parsons  be  vacated 
and  set  aside,  and  on  February  2,  1900, 
an  appeal  was  taken  from  such  denial  to 
the  circuit  court.  After  appeal  to  the  cir- 
cuit court  a  supplemental  petition  was'  filed, 
setting  up.  In  addition  to  the  facts  in  the 
original  petition,  the  adoption  of  the  respond- 
ent, that  he  was  the  only  heir  at  law,  and 
praying  that  the  Judgment  of  the  county 
court  admitting  the  will  to  probate  and  or- 
der assigning  the  real  estate  to  Cynthia  A. 
Parsons  be  vacated  and  set  aside,  and  that, 
if  the  order  be  not  set  aside,  the  petitioner 
be  adjudged  to  be  a  son  of  Henry  D.  Parsons 
bom  after  the  making  of  the  will,  and  en- 
titled to  the  rights  of  an  after-born  child, 
and  for  general  relief.  Notice  was  after- 
wards glren  of  motion  for  leave  to  file  this 
petition,  which  was  never  heard.  The  exec- 
utor, John  Balson,  answered  this  supple- 
mental petition.  September  3,  1903,  an  order 
to  show  cause  why  the  appeal  to  the  cir- 
cuit court  should  not  be  dlsiuiHsod  for  want 
of  prosecution  was  made,  and  an  affidavit 
filed  tending  to  excuse  the  delay  in  the  pros- 
ecution of  the  appeal,  which  motion  was 
denied  November  18,  1905,  and  the  action 
ordered  revived  and  continued  against  the 
executor.  The  action  was  afterwards  tried, 
and  the  order  of  the  county  court  refusing  to 
set  aside  the  probate  of  the  alleged  will  was 
reversed,  and  the  proceedings  remanded  to 
the  county  court,  with  direction  to  set  aside 
the  order  dated  September  5.  1890,  admitting 
the  alleged  will  to  probate,  and  setting  aside 
so  much  of  its  order  which  decided  that 
Cynthia  A.  Parsons  was  the  sole  devisee 
of  Henry  D.  Parsons,  and  which  assiRueil  the 
real  estate  of  Henry  D.  Parsons  to  her.  and 
that  said  court  by  a  new  order  assign  the 
real  estate  to  Lafayette  R.  Parsons,  subject 
to  the  rights  of  Cynthia  A.  Parsons,  and  for 
such  other  relief  as  might  be  Just  upon  full 
consideration  of  the  matters  Involved,  from 
which  Judgment  this  appeal  was  taken. 


Duffy  &  McCrory,  for  appellant  Gary  & 
Forward  (Cfaas.  Barber,  of  counsel),  for  re- 
spondent. 

KERWIN,  J.  (after  stating  the  facts).  1. 
The  first  error  assigned  is  the  refusal  of 
the  court  to  dismiss  the  appeal  for  want  of 
prosecution.  Section  4038,  Rev.  St  .  1898, 
provides  that  if  the  appellant  shall  fall  to 
prosecute  his  appeal  with  reasonable  dili- 
gence, the  circuit  court  on  motion  of  any 
person  interested,  shall  dismiss  the  appeal, 
or  affirm  the  Judgment  or  act  appealed  from 
as  such  court  shall  deem  Just  The  question 
presented  here  under  this  assignment  of  error 
is  whether  the  court  below  abused  its  dis- 
cretion In  refusing  to  dismiss  the  appeal. 
It  appears  from  the  record  that  the  appeal 
was  pending  for  about  five  years  befoi;e 
the  motion  to  dismiss  was  made,  but  it 
also  appears  from  the  record  and  affidavits 
used  on  the  motion  for  dismissal  that  snb- 
staijtial  grounds  existed  for  the  delay.  The 
time  during  which  the  appeal  was  pending 
was  largely  consumed  in  the  litigation  of 
other  matters,  notably  the  contest  over  the 
adoption  proceedings  of  Lafayette  R.  Parsons, 
respondent  which  contest  was  litigated 
through  the  county  and  circuit  courts  and 
finally  determined  In  this  court.  It  was 
quite  reasonable  that  the  litigation  over  the 
adoption  of  respondent  should  be  finally  set- 
tied  before  proceeding  with  the  appeal. 
There  was  also  litigation  over  the  guardian- 
ship of  Cynthia  A.  Parsons,  the  widow,  and 
a  contest  over  her  will;  also  other  litigation 
and  negotiations  for  settlement  all  of  which 
gonsumed  considerable  time,  as  appears  from 
the  record,  and  which  was  embraced  within 
tlie  period  of  time  now  complained  of. 
There  was  also  destruction  of  papers  and 
other  matters  referred  to  by  the  circuit 
Judge  in  his  opinion  as  tending  to  show  that 
there  was  no  unreasonable  delay  In  the  pros- 
ecution of  the  appeal.  Without  further  dis- 
cussion upon  this  branch  of  the  case,  we 
think  the  showing  made  upon  the  motion  to 
dismiss  the  appeal  was  amply  sufficient  to 
Justify  the  court  below  in  denying  the  mo- 
tion. Cavanaugh  v.  Scott.  84  Wis.  93,  .54 
N.  W.  328;  Carberry  v.  German  Ins.  Co., 
80  Wis.  323,  56  N.  W.  920;  Kropp  v.  Kropp 
et  al.,  97  Wis.  137,  72  N.  W.  381;  Fleming 
et  al.  V.  Ellison,  124  Wis.  36,  102  N.  W. 
398;  McCann  et  al.  v.  Welch  et  al.,  10« 
Wis.  142.  81  N.  W.  996. 

2.  It  is  further  claimed  by  counsel  for  ap- 
pellant that  the  power  of  the  county  court  to 
■\'ac-ate  the  order  or  Judgment  In  question  was 
llniitcd  to  one  year  after  knowledge  of  the 
entry  of  such  Judgment  or  oi-der,  and  severai 
cases  are  cited  upon  this  proposition.  The 
geuer.al  principle  of  law,  as  laid  down  in  the 
authorities  cited,  does  not  apply  where  the 
order  or  Judgment  is  attacked  on  the  ground 
of  want  of  Jurisdiction  or  fraud.  The  court 
bplow  found  there  was  both  want  of  Juris- 
diction and  fraud,  hence  the  one-year  iimita- 
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Hon  did  not  apply.  We  need  not  Bt«>p  to  con- 
sider wbetiier  or  not  the  petition  for  tlie 
probate  of  the  will  of  Henry  D.  Parsons  aa 
a  loat  will  under  the  statute  was  sufficient  to 
vest  the  county  court  with  Jurisdiction,  be- 
cause we  are  satisfied  that  the  petition  pre- 
sented to  the  county  court  asking  that  the 
order  probating  the  will  be  vacated  and  set 
aside  made  a  case  which  entitled  the  petition- 
er to  relief  upon  the  grounds  of  fraud,  and 
that  the  finding  of  fraud  is  supported  by  the 
evidence.  The  petition  showed  the  execution 
of  the  win  of  Henry  D.  Parsons,  June  15, 
1876,  the  birth  of  respondent,  July  10,  1876, 
and  his  adoption  on  the  10th  day  of  Novem- 
ber, 1887;  the  destruction  of  the  will,  April 
5,  1887,  with  the  knowledge  of  Henry  D. 
Parsons,  and  the  survival  of  said  Parsons 
for  a  period  of  three  years  after  the  destruc- 
tion of  the  will;  his  failure  to  make  an- 
other will,  although  expressing  his  Inten- 
tion BO  to  do,  and  hla  death  on  the  22d 
day  of  July,  1890;  that  at  the  time  of  hearing 
on  petition  to  probate  the  will  respondent 
was  a  minor  about  14  years  of  age;  that  both 
bis  general  guardian  and  guardian  ad  litem 
were  present  at  the  hearing,  but  made  no  ob- 
jection to  the  probate  of  said  will,  and  prac- 
tically admitted  that  said  destroyed  will  was 
the  last  will  and  testament  of  the  deceased. 
It  seems  very  clear  that  the  failure  of  the 
guardian  ad  litem,  who  was  appointed  to  pro- 
tect the  Interest  of  the  minor,  to  make  any 
defense  or  oppose  the  probate  of  the  will,  re- 
sulted in  the  making  of  the  order.  It  Is  diffi- 
cult to  believe  that,  had  the  matter  been 
properly  presented  to  the  county  court,  such 
order  would  have  been  made.  It  is  quite 
clear  from  the  record  that  there  was  no  will- 
ful misconduct  on  the  part  of  the  guardian 
ad  litem  or  any  persons  connected  with  the 
proceedings,  but  it  is  equally  clear  that  the 
Interests  of  the  minor  were  left  wholly  un- 
protected. It  was  doubtless  a  case  of  failure 
on  the  part  of  the  guardian  ad  litem  to  In- 
vestigate the  questions  Involved  In  the  liti- 
gation, or  call  the  attention  of  the  court  to 
the  rights  of  the  infant,  and  In  consequence 
of  such  neglect  and  intention  suffered  the  will 
to  be  probated,  which  will  give  all  the  prop- 
erty, after  payment  of  the  debts  and  funeral 
expenses,  to  the  widow.  Upon  the  undis- 
puted facts  the  will  was  not  entitled  to  pro- 
bate, and  the  failure  of  the  guardian  ad  litem 
to  call  the  attention  of  the  court  to  such  fac^ 
therefore,  obviously  was  at  least  a  construe 
tlve  fraud  upon  the  infant.  It  was  plainly 
the  duty  of  the  guardian  ad  litem,  as  an 
officer  of  the  coiirt  and  occupying  a  position 
of  trust,  to  seasonably  Investigate  the  ques- 
tions respecting  the  infant's  rights  In  the 
matter  and  draw  them  to  the  attention  of  the 
court  In  order  that  such  rights  might  be  prop- 
erly protected.  Tyson  v.  Richardson,  103 
Wis.  397,  79  N.  W.  439;  Carty  v.  Connolly 
(Cal.)  27  Pac.  599.  In  Forker  v.  Brown  et  al. 
(Com.  PI.)  30  N.  Y.  Supp.  827.  828.  the  court 
said:  "Fraud,  in  law,  is  of  two  kinds— «c- 
tnal   and   constructive.    The   former   arises 


from  deception  practiced  by  means  of  the 
misrepresentation  or  concealment  of  a  ma- 
terial fact;  the  latter,  from  a  rule  of  public 
policy,  or  the  confidential  or  fiduciary  relation 
which  one  of  the  parties  afTected  by  the 
fraud  sustained  towards  the  other.  It  is  a 
constituent  of  actual  fraud  that  the  party 
alleged  to  have  been  defrauded  was  deceived. 
Lefler  V.  Field,  62  N.  Y.  621.  No  positive 
dishonesty  of  purpose  is  required  to  show 
constructive  fraud."  Within  about  two 
months  after  the  minor  attained  his  majority 
he  promptly  made  application  to  the  county 
court  to  have  the  order  probating  the  will  va- 
cated, and  we  think  the  showing  made  was 
ample  to  warrant  the  court  in  taking  Jurisdic- 
tion and  vacating  the  order,  although  long 
after  expiration  of  one  year  from  the  time  of 
Its  entry.  Estate  of  Leavens,  65  Wis.  447,  27 
N.  W.  324;  Beem  v.  KImberly  et  al.,  72  Wis. 
343,  39  N.  W.  542;  In  re  Pisher,  15  Wis.  611; 
Estate  of  O'Neill.  90  Wis.  480,  63  N.  W.  1042; 
Clyce  V.  Anderson,  49  Mo.  41;  Mills  v.  Smith 
(Sup.)  19  N.  Y.  Supp.  854;  Ferguson  v.  Low- 
ery  et  al.,  54  Ala.  510,  25  Am.  Rep.  718;  In  re 
Steele,  65  111.  322;  Bond  et  aL  v.  Lockwood, 
33  111.  212;  8  Am.  &  Eng.  Ency.  of  Law,  pp. 
047,  048.  The  point  Is  made  by  counsel  for 
appellant  that  fraud  Is  not  alleged,  but  the 
facts  constituting  a  constructive  fraud  are 
alleged,  and  this  Is  sufficient  Fraud  Is  a 
conclusion  of  law.  Crowley  v.  Hicks  et  al., 
98  Wis.  566,  74  N.  W.  348. 

3.  Coming  to  the  merits  of  the  case,  the 
question  is  whether  the  court  below  was 
right  In  vacating  the  order  of  the  county 
court  In  admitting  the  will  to  probate  and 
setting  aside  the  order  assigning  the  real 
estate  to  the  widow,  Cynthia  A.  Parsons. 
Although  some  evidence  was  offered  in  the 
court  below,  the  facts  set  up  in  the  petition 
are  undisputed  and  found  by  the  court 
The  first  question  artslng  Is  whether  upon 
these  undisputed  facts  the  alleged  destroyed 
will  could  be  admitted  to  probate  under  the 
statute.  It  is  argued  that  section  3791,  Rev. 
St  1898,  contains  no  limitation,  and  provides 
that,  whenever  any  will  of  real  estate  or  per- 
sonal property  shall  be  lost  or  destroyed  by 
accident  or  design,  the  county  conrt  shall 
have  power  to  take  proof  of  the  execn- 
tlon  and  validity  of  such  will  and  establish 
the  same.  But  the  statute  must  have  a  rea- 
sonable construction  in  furtherance  of  Jus- 
tice and  the  object  of  its  enactment  The 
question  in  all  cases  of  reproduction  of  de- 
stroyed wills  nnder  this  statute  Is  whether 
the  circumstances  of  destruction  and  acquies- 
cence amount  to  a  revocation.  It  would 
seem  that  the  rule  most  consonant  with  the 
statute  is  that  If  knowledge  of  the  destruc- 
tion of  the  lost  will  be  not  brought  home 
to  the  testator  within  such  time  as  would 
reasonably  enable  him  to  reproduce  it,  or 
that  he  was  prevented  from  so  doing,  it 
might  be  probated  upon  proper  proof  of  the 
facts;  but  where  reasonable  time  elapses 
after  knowledge  of  the  destruction,  coupled 
with  opportunity  to  reproduce  the  destroyed 
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'Will,  a  prestimptioii  of  reyocatlon  arises,  and 
the  destroyed  will  cannot  be  admitted  to  pro- 
bate. In  the  case  before  us  t^iere  Is  nothing 
to  rebnt  the  presumption  of  revocation.  The 
destruction  of  the  will  three  years  before  the 
testator's  death,  with  his  knowledge,  together 
-with  die  adoption  of  Lafayette  R.  Parsons 
after  such  destruction,  revoked  the  will; 
bence  there  was  no  will  which  could  have 
been  admitted  to  probate  as  a  lost  or  de- 
stroyed will.  In  re  Valentine's  Will,  93  Wis. 
4.n,  07  N.  W.  12;  Glascott  v.  Bragg,  111  Wis. 
605,  8T  N.  W.  853,  56  L.  R.  A.  258;  Qavltt  T. 
Moulton,  119  Wis.  39,  96  N.  W.  396;  Estate 
of  Deaves.  140  Pa.  242,  21  Atl.  896;  Thorn- 
ton on  Lost  Wills,  (  19. 

4.  It  Is  further  claimed  that  the  court  erred 
In  allowing  the  petition  to  be  amended  so  as 
to  set  up  the  claim  of  petitioner  as  being  an 
after-bom  child,  and  asking  that  the  order 
assigning  the  real  estate  of  Henry  D.  Far- 
sons  to  Cynthia  A.  Parsons  be  vacated  and 
set  aslda  The  original  petition  gave  the 
county  court  jurisdiction  of  these  matters; 
bence  it  was  proper  to  allow  the  amendment, 
or  the  court  could  have  granted  the  relief 
without  the  amendment.  Brook  v.  Chappell, 
84  Wis.  406.  It  is  also  argued  that  no  appeal 
was  taken  from  the  order  assigning  the  real 
estate.  That  was  clearly  unnecessary.  The 
appeal  from  the  Judgment  refusing  to  set 
aside  the  probate  of  the  will  brought  up  the 
whole  matter.  The  judgment  assigning  the 
real  estate  depended  upon  the  probate  of  the 
will,  and  fell  with  the  judgment  setting  such 
probate  aside,  at  least  so  far  as  the  questions 
involved  oi>on  this  appeal  are  concerned. 
But  It  Is  said  that  rights  vested  by  limitation 
nnder  the  judgment  of  probate  in  the  devi- 
sees of  Cynthia  A.  Parsons.  Such  parties, 
however,  are  not  before  this  court  upon  this 
appeal,  and  their  rights,  therefore,  cannot  be 
considered.  Even  if  the  will  were  valid  and 
entitled  to  probate,  still,  upon  the  undisputed 
fticts,  the  respondent  would  be  entitled  to  the 
ri^ts  of  an  after-bom  child,  and  even  upon 
that  phase  of  the  case  the  judgment  of  the 
court  below  was  right.  Glascott  v.  Bragg, 
sapra;  Sandon  v.  Sandon,  123  WIsl  603,  101 
N.  W.  1069.  It  follows  that  the  judgment 
must  be  affirmed. 

The  Judgment  of  the  court  below  is  af- 
firmed, and  the  cause  remanded  for  further 
proceedings  according  to  law. 


FRASER  et  al.  v.  MULANT  et  al. 
(Snpreme  Court  of  Wisconsin.    Oct.  9,   1906.) 

1.  Dkairs— Establishment— Town   Sufebvi* 

SOKH— PROCKEDTNaS-^UBISDICTION. 

The  saperrisors  of  a  town,  in  proceedings 
for  the  establishment  of  a  drain,  as  authorized 
ij  Rev.  St.  1898,  i%  1.359-1371,  constitute  a 
special  Btatntory  tribunal  for  administrative 
purposes,  and  do  not  proceed  according  to  the 
course  of  common  law,  so  that  exact  compliance 
with  the  course  of  procedure  prescribed,  with 
reference  to  all  substantial  matters,  is  essential 
to  jurisdiction. 

2.  Same— Pboceedinob— CoiiATKRAi.  Attack. 

Where  (jupervisors  of  a  town,  sitting  as  a 
special  tribunal  for  the  establishment  of  a  drain. 


lose  jurisdiction  by  failure  to  perform  any  nec- 
step    In    their    proceeding,    their    deter- 


mination becomes  wholly  void,  and  may  be  at- 
tacked both  collaterally  and  directly. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Drains,  g  54.] 

8.  Same— Notice— Failubk  to  Give. 

In  proceedings  before  a  town  board  of  sup- 
ervisors to  establish  a  drain,  failure  to  give 
notice  of  the  first  hearing,  as  required  by  Rev. 
St.  1S98,  }  1360,  is  a  fatal  defect 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Drahis,  |  25.] 

4.  Same— Atfidavit  or  Sebvice. 

Where  a  complaint  to  enjoin  proceedings 
for  the  establishment  of  a  drain  denied  service 
of  notice  of  the  first  hearing,  as  required  by 
Rev.  St  1898,  §  1860,  it  was  not  defective  be- 
cause it  also  alleged  the  presence  in  the  record 
of  an  afiSdavit  of  service ;  the  facts  stated  there- 
in not  being  admitted. 

6.  Sake— Damages— EsTiMATBB. 

Rev.  St  1898,  1 1363,  providing  for  the  con- 
struction of  drains,  authorizes  the  board  of 
supervisors  to  apportion  the  maintenance  of  the 
proposed  drain  in  sections  on  the  persons  di- 
rectly tienefited,  and  requires  that  they  esti- 
mate the  cost  of  constructing  eacti  section  sep- 
arately, and  also  the  damages  which  any  owner 
of  any  parcel  of  land  through  which  such  drain 
has  been  laid  out  will  sustain  by  reason  of  its 
construction,  etc.  Section  1304  requires  super- 
visors to  apportion  such  "total  cost  of  construc- 
tion on  the  several  tracts  of  land  benefited,"  and 
section  1363  declares  that,  if  the  damages  are 
not  ascertained  by  agreement  of  the  owner,  the 
supervisors  shall  award  the  owner  of  land  dam- 
aged such  amount  of  damages  as  shall  be  ad- 
judged reasonable  and  just  Held  that,  before 
any  attempt  is  made  to  apportion  the  expense 
of  construction  of  the  drain  among  those  bene- 
fited, the  supervisors  were  bound  to  determine 
the  question  of  damages  to  lands  through  which 
the  drain  ran. 

6.  Eminent   Domaik— Taking   of  Pbopebtt 
Without    OoMPfeRBATioN— Dbainb. 

The  cutting  of  a  ditch  through  the  premises 
of  an  individual,  and  the  establishment  of  a 
drain,  is  a  taking  of  property  forbidden  by  the 
Consntntion,  unless  compensation  is  made,  ex- 
cept in  a  case  where  a  nuisance  exists  on  the 
identical  premises. 

[Ed.  Note. — For  cases  in  point  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  H  215-219,  221.] 

7.  Dbairs— Establishment— HiOHWAT  Bene- 
fit. 

Rev.  St  1898,  {  1364,  providing  for  the 
establishment  of  drains,  requires  that,  in  case 
any  public  highway  should  be  twnefited,  the 
supervisors  shall  determine  the  amount  of  such 
benefit  which  shall  be  paid  by  the  towns,  and 
the  remainder  of  the  costs  shall  then  t>e  ap- 
portioned and  assessed  on  the  lands  benefited. 
Held  that,  where  a  public  drain  crossed  a  high- 
way and  was  beneficial  thereto,  the  failure  or 
neglect  of  the  supervisors  to  pass  on  such  ques- 
tion of  benefit  presented  a  fatal  departure  from 
their  duty. 

8.  Same--Omitted  Lands. 

Where  supervisors  in  proceedings  to  estat>- 
llsh  a  public  drain  fraudulently  or  arbitrarily 
omitted  lands  directly  benefited  from  the  assess- 
ment, and  assessed  portions  of  the  cost  on 
lands  which  were  not  benefited,  the  assessment 
was  void. 

9.  Same— Final  Cebtiticate— Filing. 

Rev.  St  1898,  {  1364,  relating  to  drain 
opening  proceedings,  requires  the  supervisors 
to  file  in  the  county  clerk's  office  a  final  cer- 
tificate showing  the  total  cost  of  construction, 
a  separate  description  of  each  piece  or  parcel 
of  land  benefited,  and  the  amount  assessed  to 
the  same:  and  section  1363  requires  their  order 
of  awarding  damages  to  the  owners  of  lands  to 
be    recorded.    Held,    that   a    failni*   to    record 
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such  order  and  certificate  OMiatituted  a  fatal 

defect  in  the   proceedings. 

10.  Saue— Void     Psockedinob  —  Rekkdixs — 

Adequate  Reitbdt  a^  Law. 

Where  proceedingB  for  the  eatablishment  of 
a  drain  were  fatally  defective,  objectors  were 
entitled  to  maintain  a  suit  in  equity  to  restrain 
further  construction  of  the  drain,  and  had  not 
an  adequate  remedy  at  law  by  appeal  or  cer- 
tiorari. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Drains,  S  54.] 

Appeal  from  Circuit  Court,  Walworth  Coun- 
ty;  B.  B.  Belden,  Judge. 

Suit  by  Charles  Fraaer  and  others  against 
O.  A.  Mulany  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiffs  appeal.    Reversed   and   remanded. 

Appeal  from  an  order  sustaining  a  de- 
murrer to  the  complaint  of  the  plaintiffs, 
praying  that  the  defendants,  who  are  the 
supervisors  of  East  Troy,  Walworth  county, 
be  temporarily  and  permanently  restrained 
from  all  proceedings  towards  constructing  a 
certain  ditch,  and  that  the  proceedings  al- 
ready taken  to  authorize  the  same  he  ad- 
Judged  Invalid.  The  five  plaintiffs  are  sev- 
eral owners  of  different  parcels  of  land 
through  which  the  ditch  passes  and  against 
whom  an  assessment  has  been  made  for  its 
contruction,  and  who  are  severally  charged 
with  the  duty  of  maintaining  specified  sec- 
tions thereof.  The  proceeding  assailed  is 
under  the  town  drain  statutes.  Sections  1369 
to  1371,  Rev.  St  1898.  The  complaint  avers 
the  filing  of  due  petition  by  a  sufficient 
ntunber  of  freeholders  alleging  the  necessary 
facts,  and  the  making  of  an  order  of  no^ 
tlce  for  hearing  for  the  18th  day  of  Novem- 
ber, 1905,  but  that,  although  such  service  was 
attempted,  and  a  so-called  proof  of  service 
was  made,  of  which  a  copy  is  attached  to 
the  complaint,  such  notice  was  not  in  fact 
served  upon  each  of  the  resident  owners  of 
the  several  tracts  of  land  through  which 
the  ditch  would  pass,  either  personally  or  by 
leaving  a  copy  at  their  usual  place  of  abode 
at  least  five  days  before  the  time  fixed  for 
such  meeting,  and  that  the  notice  was  in 
fact  not  served  in  any  manner  whatsoever 
upon  a  large  number  of  such  resident  own- 
ers.. The  so-called  proof  of  service  Is  made 
by  affidavit  of  a  nonofficial  person,  and 
states  merely  that  be  personally  served  the 
annexed  notice  upon  the  necessary  persons, 
naming  them,  and  that  be  posted  such  no- 
tice in  three  speclfled  public  places.  It  is 
further  alleged  that  the  defendants  met  at 
the  time  specified  to  examine  the  location 
and  hear  protests,  assuming  that  such  no- 
tices have  been  served,  and  on  the  23d  day 
of  December  made  an  order  purporting  to 
lay  out  said  ditch  and  establishing  the  route, 
In  form  substantially  according  with  the  re- 
quirements of  the  statute,  copy  of  which  Is 
annexed  to  the  complaint,  and  also  on  said 
day  made  an  order  dividing  said  ditch  In- 
to sections  and  assigning  to  each  of  the  own- 
ers of  certain  parcels  of  land  benefited.  In- 
cluding plaintiffa',  a  section  of  such  ditch  to 


be  kq>t  In  repair,  and  also  declared  an  es- 
timate of  the  cost  of  construction  of  each 
section  separately,  but  did  not  determine  or 
estimate  or  include  in  the  amount  necessary 
to  be  raised  for  the  construction  of  said 
ditch  any  damages  to  any  of  the  persons 
through  whose  lands  said  ditch  was  to  pass. 
The  complaint  also  alleges  that  on  the  26tb 
day  of  December  the  defendants  attempted 
to  apportion  and  assess  the  total,  cost  of 
construction  upon  the  tracts  of  lands  which 
in  their  judgment  would  be  directly  bene- 
flted,  and  made  and  signed  a  document 
purporting  to  be  a  certificate  of  such  assess- 
ment, and  filed  the  same  in  the  office  of  the 
town  clerk,  but  did  not  cause  it  to  be  re- 
corded in  the  town  clerk's  office  at  any  time, 
and  the  same  never  has  been  recorded ;  that 
In  so  apportioning  said  ditch  It  was  divided 
Into  a  less  number  of  sections  than  the  num- 
ber of  the  several  parcels  of  land  whldi 
would  be  directly  benefited  by  the  construc- 
tion thereof;  that  no  agreement  was  ever 
made  with  any  of  the  owners  ascertaining 
the  damages  to  them  from  the  opening  of  the 
ditch,  nor  was  any  release  in  writing  re- 
ceived from  any  such  owners,  and  no  award 
or  determination  of  the  damages  in  writing 
or  otherwise  was  ever  made,  nor  was  the 
question  passed  upon  or  considered  by  the 
defendants',  that  the  defendants  did  not  ap- 
portion or  assess  the  cost  of  construction 
upon  all  the  tracts  of  land  directly  benefited 
in  proportion  to  the  benefit  to  be  respectively 
derived  from  such  tax,  but  arbitrarily  and 
not  in  the  exercise  of  their  judgment  omit- 
ted and  failed  to  assess  any  portion  of  the 
coet  upon  a  number  of  tracts  of  land  which 
would  be  directly  benefited,  and  unreason- 
ably and  arbitrarily,  and  not  in  the  exercise 
of  their  judgment,  did  assess  part  of  the  cost 
of  construction  to  several  tracts  of  land  not 
in  fact  directly  or  Indirectly  benefited  by 
such  ditch,  and  which,  owin^  to  their  phys- 
ical conformation,  could  not  be  In  any  man- 
ner so  benefited;  that  the  ditch  Is  laid 
across  at  least  one  public  highway,  but  de- 
fendants made  no  determination  in  any  man- 
ner whether  such  public  highway  would  be 
benefited  by  such  construction  of  the  ditch, 
nor  the  amount,  if  any,  of  such  benefit  which 
should  be  paid  by  the  town;  that  certain 
stated  amounts  were  assessed  against  the 
lands  of  each  of  the  plalntlCts,  which  the 
defendants  caused  to  be  extended  upon  the 
tax  roll  of  the  town  in  process  of  collection 
at  the  time  of  making  the  complaint  Where- 
fore the  proceedings  are  declared  to  be  unlaw- 
ful and  void.  The  complaint  further  states 
serious  damage  to  the  several  plaintiffs  to 
result  from  the  excavation  upon  their  lands 
and  the  diversion  of  a  natural  water  course 
or  stream  of  great  value  to  them  and  each 
of  them  for  watering  stock,  from  which 
privilege  and  opportunity  they  will  be  de- 
prived, as  also  of  other  benefits  derived 
from  such  water  course  in  its  natural  state, 
and  whereby,  also,  large  quantities  of  water 
will  be  gathered  together  and  discharged  up- 
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on  and  OTer  the  lands  of  tbe  plalntUTs,  to 
their  serloua  injTiiT  and  the  creation  of  nnl- 
■ance  thereon;  that  the  defendants  threaten 
and  Intend  to  let  contracts  and  proceed  with 
the  construction  of  said  ditch  across  the 
lands  of  the  plaintiffs,  whereby  the  value  of 
their  respective  lands  will  be  greatly  dimin- 
ished and  their  property  Injured,  and  that 
they  have  no  adequate  remedy  at  law. 

Tullar  &  Lockney,  for  appellants.  Ryan, 
Herton  &  Newbury  and  J.  W.  Page,  for  re- 
miondents. 

DODGB,  J.  (after  stating  the  fa<:ts).  The 
Buperrlsors  of  a  town,  under  the  town  ditch 
statutes,  constitute  a  special  tribunal  for  ad- 
ministrative purposes,  not  proceeding  accord- 
ing to  the  course  of  tbe  common  law;  hence 
exact  compliance  with  the  course  of  proceed- 
ings prescribed  by  law,  at  least  In  all  sut>- 
stantlal  matters.  Is  essential  to  their  Juris- 
diction. Unlike  courts  of  record,  they  have 
no  Jurladictlon  to  err  as  to  tbe  law  governing 
procedure.  Their  field  of  permissive  error 
without  loss  of  Jurisdiction  Is  confined  to 
those  subjects  over  which  they  are  authorized 
to  exercise  Judgment  or  discretion.  Buhland 
r.  Sup'rs  of  the  Town  of  Hazel  Oreen,  66 
Wis.  664,  13  N.  W.  877;  State  v.  Lawler,  103 
Wis.  480,  79  N.  W.  777;  State  v.  Huegln,  110 
Wis.  189,  239,  85  N.  W.  1046,  62  L.  R.  A.  700 ; 
State  V.  Loflby,  116  Wis.  67,  68,  90  N.  W.  188; 
Hols  v.  Redlske,  116  Wis.  853,  92  N.  W.  1106. 
If  they  lose  Jurisdiction  by  failure  to  per- 
fcrm  any  necessary  step,  their  proceeding 
and  determination  are  wholly  void,  and  may 
be  attecked  collaterally  or  directly.  Ruhland 
▼.  Jones,  56  Wis.  673,  13  N.  W.  689;  McKee  v. 
Hull,  69  Wis.  667,  36  N.  W.  « ;  Schroeder  v. 
KUpp,  lao  Wis.  245,  97  N.  W.  909.  In  tbe 
light  of  these  general  rules,  we  proceed  to 
consider  the  defects  in  the  proceeding  al- 
leged in  tbe  complaint,  omitting  such  as  ap- 
pellante  have  not  argued,  on  the  assump- 
tion that  they  may  have  been  found  unsup- 
ported in  fact  and  therefore  Immaterial. 

1.  There  is  positive  allegation  of  failure 
to  give  notice  of  the  first  hearing,  as  re- 
qnlred  by  section  1860,  Rev.  St  1898.  This 
Is  fatal  according  to  unvarying  authority. 
Roehrbom  v.  Schmidt,  16  Wis.  619;  Stete 
V.  Langer,  29  Wis.  68;  Stete  v.  Graham,  60 
Wis.  899,  19  N.  W.  369;  Stete  v.  Logne,  78 
Wis.  698,  41  N.  W.  1061.  Respondento  seem 
to  contmd  that  assertion  of  the  presence  In 
tbe  record  of  an  affidavit  of  service  by  some 
one  neutralizes  the  express  allegation  of 
absence  of  such  service.  This  Is  mere  con- 
fusion. While  tbe  complaint  asserte  the 
exlfltoice  of  the  paper.  It  nowhere  alleges 
or  admite  that  any  of  the  facte  stated  by  It 
are  true.  McVlcble  v.  Town  of  Knight,  82 
Wis.  187,  61  N.  W.  1094.  Another  conten- 
tion is  that  some  presumption  conclusively 
Bupporte  the  proceeding,  If  the  record  shows 
declaration  of  service.  It  would  be  strange 
Indeed  if  this  tribunal,  having  no  authority 
to  proceed  at  all  unless  service  was  in  fact 
made,  oonld  yet  go  on  with  condemnation 


of  plainUffs'  lands  and  assessment  of  ex- 
penses in  entire  absence  of  such  service, 
merely  because  tbe  record  showed  that  they 
believed,  or  said  they  believed,  the  notice 
had  been  given.  No  such  solecism  Is  recog- 
nized by  the  law.  Rape  v.  Heaton,  9  Wis. 
328,  76  Am.  Dea  269;  Schroeder  v.  KUpp, 
120  Wis.  245,  250,  97  N.  W.  909. 

2.  The  next  seriously  debated  defect  In 
the  proceedings  is  based  upon  the  allegation 
of  the  complaint  that  the  supervisors  did 
not  consider,  decide,  or  estimate  the  damages 
to  any  of  tiie  persons  through  whose  lands 
the  diteh  was  to  pass,  nor  ascertain  such 
damages  by  agreement,  although  it  is  also 
positively  alleged  that  serious  damage  would 
be  caused  to  the  lands  of  each  of  these  plain- 
tiffs. Secti(m  1363,  Rev.  St  1898,  which  au- 
thorizes tbe  board  to  apportion  the  main- 
tenance of  tbe  proposed  drain  In  sections 
upon  tbe  persons  directly  beiteflted,  and  also 
requires  that  they  shall  estimate  the  cost  of 
constructing  each  such  section  separately, 
and  also  the  damages  which  any  owner 
of  any  parcel  of  land  through  which  such 
drain  has  been  laid  out  will  sustein  by  rea- 
son of  Ite  construction  and  opening.  The 
cost  of  such  construction  and  all  the  damages 
occasioned  thereby,  together  with  the  cost 
and  expenses  of  surveys,  maps,  plans,  and 
estimates,  shall  be  held  to  be  the  totel  cost 
of  such  drain,  ditch,  or  water  course.  By 
section  1364,  Rev.  St  1898,  it  is  made  the 
duty  of  the  supervisors  to  apportion  such 
"totel  cost  of  construction"  upon  the  several 
tracts  of  land  which,  in  their  Judgment,  will 
be  directly  benefited.  In  proportion  to  the 
beneflte  to  be  respectively  derived  by  such 
tracte.  Section  1363  further  provides  that 
when  damages  are  not  ascerteined  by  agree- 
ment of  the  owner,  the  supervisors  "shall 
award  to  the  owner  of  each  parcel  of  land 
so.  damaged  such  amount  of  damages  as 
they  shall  adjudge  to  be  reasonable  and 
jost"  It  Is  clear  that  the  stetutory  scheme 
for  constructing  this  ditch  requires,  as  an 
essential,  that  before  the  attempt  to  appor- 
tion the  expense  of  construction  amongst 
those  benefited,  there  shall  be  a  determina- 
tion by  the  supervisors  of  the  question  of 
damages  to  lands  through  which  it  runs; 
for,  obviously,  the  cutting  of  a  ditch  through 
the  premises  of  an  Individual  Is  a  teklng  of 
property  which  is  forbidden  by  the  Constltn- 
tlon  unless  due  compensation  be  made  there- 
for, save  in  the  case  where  a  nuisance  ex- 
Iste  on  those  very  premises,  which  the  Legis- 
lature might  perhaps  under  ite  police  power 
abate  at  the  expense  of  the  landowner,  a 
situation  not  suggested  as  to  any  of  the* 
plaintiffs  In  the  present  record.  Further, 
It  Is  obvious  that  the  statute  contemplates 
no  liability  of  tbe  town  or  any  municipal- 
ity for  any  expenses  in  the  construction  of 
such  ditches;  for  the  totel  cost,  including 
the  cost  of  obtaining  rlgh{  of  way,  is  only 
authorized  to  be  paid  out  of  the  aaseesmenta 
upon  lands  directly  benefited  in  proportion 
to  the  beneflte  received  by  them.    This  te, 
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of  course,  an  ezerdae  of  the  taxing  power  as 
to  all  lands  not  themselTes  tbe  sltns  of  a 
nnisance,  and  the  imi)08itlon  cannot  be  per- 
mitted to  exceed  the  actual  benefits  derived. 
The  aupervlsore,  therefore,  cannot  know 
whether  they  can  raise  tbe  money  necessary 
for  tbe  construction  of  the  ditch,  including 
damages,  until  they  have  first  ascertained 
the  amount  of  such  cost  and  whether  the 
benefits  to  lands  specially  benefited  will 
equal  or  exceed  It  It  is,  therefore,  not 
merely  a  matter  of  form,  but  of  essential 
substance,  that  the  superrisors  should  con- 
sider and  decide  upon  the  amount  of  dam- 
ages caused  to  any  property  through  which 
the  ditch  is  to  run  before  they  can  make 
their  final  order  of  assessment.  This,  ac- 
cording to  the  allegations  of  the  complaint, 
they  hare  wholly  failed  to  do,  and  their 
further  orders,  to  which  this  was  a  statu- 
tory preliminary,  are  without  jurisdiction 
and  void,  as  would  be  any  attempt  by  them 
to  let  contracts  or  to  enter  upon  the  lands 
of  the  plaintiffs  which  it  is  alleged  will  be 
damaged  by  the  proceeding.  McKee  v.  Hull, 
68  Wis.  657,  86  N.  W.  49;  Sanderson  v.  Her- 
man, 108  Wia  662,  84  N.  W.  890,  85  N.  W. 
141;  Schroeder  t.  Kllpp,  supra;  Bude  v. 
Town  of  St  Marie,  121  Wis.  634,  644,  99  N. 
W.  460;    Lewis,  Em.  Dom.  (2d  Ed.)  (  187. 

3.  The  complaint  also  alleged  that  at  least 
one  highway  was  crossed  by  the  ditch,  but 
that  the  superrisors  wholly  failed  to  con- 
sider or  determine  whether  any  l)enefltB 
would  be  deriyed  to  said  highway,  or  how 
much.  Section  1864  requires  ttiat  in  case 
any  public  highway  will  be  benefited,  tbe 
supervisors  shall  determine  the  amount  of 
such  benefit  which  shall  be  paid  by  the  town, 
and  the  remainder  of  such  cost  shall  then 
be  apportioned  and  assessed  to  tbe  lands 
benefited.  Clearly  it  is  the  duty,  and  is  es- 
sential to  tbe  performance  of  their  other 
functions,  that  the  supervisors  shall  consid- 
er as  to  each  highway  whether  it  derives 
benefit  and  the  amount  thereof;  for  the 
amount  to  be  apportioned  to  the  other  prop- 
erty benefited  cannot  be  ascertained  until 
that  Is  done.  Doubtless,  however,  there  is 
no  presumption  from  mere  absence  of  assess- 
ment that  the  supervisors  did  not  perform 
their  duty,  which  it  will  be  noticed  is  de- 
volved upon  them  only  in  case  a  public  high- 
way is  benefited.  If  it  were  alleged  as  a 
fact  in  the  complaint  that  any  highway  was 
so  benefited,  and  the  supervisors  had  failed 
and  neglected  to  pass  upon  that  question, 
we  think  it  would  present  a  fatal  departure 
from  their  duty;  but  the  complaint  con- 
tains no  allegation  that  any  highway  will 
be  benefited,  hence  the  omission  to  ascertain 
and  embody  In  their  order  the  amount  of 
such  benefit  Is  Immaterial. 

4.  It  is  also  alleged  that  the  supervisors 
arbitrarily  and  not  in  the  exercise  of  Judg- 
ment omitted  l^ds  directly  benefited,  and 
in  like  manner  assessed  portions  of  the  cost 
on  lands  not  at  all  benefited.  While,  of 
course^  the  apportionment  of  cost  and  esti- 


mate of  benefits  is  the  field  over  which  ea- 
peclally  discretion  is  given  to  these  super- 
visors, subject  only  to  an  appeal  to  another 
special  tribunal,  and  while  it  is  probably 
true  that  the  landowner  must  suffer  the  re- 
sult of  any  honest  mistake  or  error  of  judg- 
ment committed  by  the  supervisors  In  this 
field  (Hennessy  v.  Douglas  County,  99  Wis. 
129,  74  N.  W.  983),  yet  no  statutory  duty  Is 
more  imperative  than  that  they  shall  hon- 
estly exercise  the  Judgment  and  discretion 
thus  conferred  on  them.  From  the  very  fact 
of  the  granting  of  such  discretion  results 
the  opportunity  to  abuse  it  Such  an  op- 
portunity can  be  used  to  willfully  and  dis- 
honestly, through  favoritism  or  animosity, 
assess  or  exempt  property,  and  if  it  is  pos- 
sible to  prove  that  their  final  determination 
was  the  result  of  a  failure  or  refusal  to  ex- 
ercise Judgment  and  was  reached  arbitrar- 
ily or  fraudulently,  then  such  a  departure 
from  their  statutory  duty  is  disclosed  as 
must  avoid  their  action.  Weeks  v.  Milwau- 
kee, 10  Wis.  242,  264;  Hayes  r.  Douglas 
County,  92  Wis.  429,  65  N.  W.  482,  31  L.  R. 
A.  213,  53  Am.  St  Rep.  926;  Kersten  v. 
Milwaukee,  106  Wis.  200,  81  N.  W.  948,  1103, 
48  L.  R.  A.  851;  Sanderson  v.  Herman, 
supra;  Frledrich  v.  Milwaukee,  114  Wis. 
804,  90  N.  W.  174. 

5.  It  is  alleged  that  the  supervisors  have 
failed  at  any  time  to  cause  to  be  recorded 
in  tbe  town  clerk's  office  the  final  certificate 
which  they  are  required  to  make  by  section 
1364,  Rev.  St  1898,  setting  forth  the  total 
cost  of  construction,  a  separate  description 
of  each  piece  or  parcel  of  land  which  In 
their  Judgment  will  be  directly  benefited,  and 
the  amount  assessed  by  them  to  the  same. 
They  are  also  required,  by  section  1363,  to 
cause  to  be  recorded  their  order  awarding 
damages  to  tbe  owners  of  land.  We  can  see 
no  escape  from  tbe  conclusion  that  the  re- 
cording of  these  papers  is  imposed  as  a  step 
essential  to  the  validity  of  all  subsequent 
proceedings.  Important  rights  by  one  land- 
owner against  another  and  in  favor  of  the 
public  against  the  various  parcels  of  land 
are  to  be  based  upon  such  document  and 
the  time  for  enforcement  of  such  rights  may 
be  far  in  the  future.  Similar  statutes  requir- 
ing filing  of  lis  pendens  or  of  orders  or  cer- 
tificates have  been  held  mandatory,  and  a 
breach  thereof  fatal  to  further  Jurisdiction. 
Svennes  v.  West  Salem,  114  Wis.  630,  91  N. 
W.  121;  Ruhland  v.  Supervisors,  supra; 
Hewitt  V.  Graves,  120  Wis.  607,  98  N.  W. 
516;  Rude  v.  St.  Marie,  supra.  It  is  of  the 
highest  Importance  that  there  should  be  a 
record  to  which  reference  can  be  made  to  as- 
certain the  burdens  resting  upon  the.se  var- 
ious parcels  of  land  in  order  to  prevent  con- 
fusion and  uncertainty.  There  were,  there- 
fore, excellent  reasons  why  the  Legislature 
should  make  this  duty  mandatory,  and  why 
the  owner  of  any  land  to  be  affected  by  such 
certificate  should  have  a  right  to  complain 
of  its  oniis!<ion. 

Counsel  for  respondents  cite  Rude  ▼.  Town 
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of  St  Marie  as  adverse  to  that  view;  but 
a  reading  ot  tbat  case  would  have  ihown 
tbem  that  the  court  expreoaly  declared  that. 
If  the  statute  requiring  town  boards  to  file 
Ua  pendens  in  such  special  proceedings  ap- 
plied to  Buperrlsors,  the  omission  would  bay* 
beea  fatal.  It  waa  only  by  such  construc- 
tion of  the  statute  as  to  exclude  It  from  ap- 
plication to  this  tribunal  that  the  omission 
was  beld  Innocuous.  We  must  conclude  that 
the  recording  of  these  documents  Is  essential 
to  the  continued  Jurisdiction  of  the  super- 
visors to  proceed  further  in  the  matter. 

6.  It  Is  contended  that  other  and  adequate 
remedy  exists,  so  that  a  court  of  equity  ought 
not  to  take  Jurisdiction.  This  contention  can- 
not be  sustained.  The  appeal  suggested  by 
respondents'  counsel  is  by  no  means  adequate. 
It  does  not  run  to  a  court  It  confers  re- 
view merely  of  the  supervisors'  discretionary 
acts,  not  of  the  validity  of  the  proceedings. 
Certiorari  is  not  an  adequate  remedy,  for  that 
Is  a  discretionary  writ  which  the  court  may 
refuse  on  the  ground  that  the  subject  can  be 
better  litigated  In  other  proceedings  ( State  v. 
Gosnell,  116  Wis.  606,  93  N.  W.  642,  61  L.  R. 
A.  83),  and,  further,  facts  dehors  the  record, 
of  which  there  are  many  alleged  aftecting  the 
validity  of  the  proceedings,  as  already  ap- 
pears, could  not  be  availed  of  upon  certiorari 
(SUte  V.  Losby,  116  Wis.  57,  90  N.  W.  188). 
The  applicability  of  a  suit  In  equity  to  declare 
void  the  proceedings  and  enjoin  further  steps, 
where,  as  here,  the  proceedings  constitute  a 
cloud  on  the  title  of  the  property  owner  or  a 
threatened  permanent  injury  to  bis  land,  has 
beea  often  declared  In  this  state.  Ruhlnnd  v. 
Jones,  66  Wis.  6T3,  13  N.  W.  089;  Baler  v. 
Hosmer,  107  Wis.  380,  83  N.  W.  645 ;  Kersten 
V.  Milwaukee,  supra. 

Order  appealed  from  Is  reversed,  and  the 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 


BARTH01.0MAUS  r.  MILWAUKEE  ELEC- 
TRIC RT.  ft  LIGHT  CO. 
(Supteme  Court  of  Wisconsin.    Oct  9,   1906.) 
1.  CABBIEBS INJOBIES  TO  Passenoebs — Nio- 

uoKRCB — Violation  or  Mukicipal  Obdi- 
NANCES — Evidence — StrFFiciKNCY. 

In  an  action  against  a  street  railway  com- 
pany for  injnries  to  a  {)aBsenger  in  a  collision 
with  a  train  at  a  crossing,  the  conductor  and 
motorman  testified  that  the  car  was  stopped  be- 
fore crossing  the  railroad  track,  and  that  the 
conductor  passed  in  front  of  the  car  and  ascer- 
tained tbat  there  was  no  danger  in  sight  before 
signaling  the  motorman  to  cross.  The  gate- 
keeper at  the  crossing  testified  that  he  saw  the 
conductor  in  front  of  the  car  before  it  passed 
the  track,  and  that  he  saw  the  car  moving,  but 
be  did  not  state  that  the  car  did  not  stop.  Held 
to  show,  as  a  matter  of  law,  that  the  conductor 
and  motorman  complied  with  an  ordinance  re- 
gniring  every  motorman  to  stop  his  car  at  least 
20  feet  from  a  railroad  crossing,  and  every  con- 
ductor to  pass  in  front  of  his  car  to  enable  him 
to  ascertain  whether  there  is  any  danger,  before 
signaling  the  car  to  cross. 

[Ed.    Note. — For  cases  in  point,  see  vol.  9: 
Cent  Dig.  Carriers,  U  1211,  1812.] 


2.  Etbiet  Railboadb — Ofebatior  or  Cabs — 

OBDINANCES CONSTBUCTION. 

A  city  ordinance  required  every  motorman 
to  stop  his  car  at  least  W  feet  from  a  railroad 
crossing,  and  every  conductor  to  pass  in  front 
of  his  car  to  enable  hint  to  ascertain  whtrther 
there  is  any  danger  before  signaling  the  cnr  to 
cross.  The  tracks  of  two  railroads  crossed  a 
street  car  track.  The  distance  between  the  main 
railroad  tracks  was  about  80  feet  Heli,  that 
the  ordinance  did  not  require  the  bringing  of 
the  cars  to  a  standstill  between  die  two  railroad 
tracks. 
8.  Cabriebs  —  Injubt  TO  Passenoeb  —  Nbq- 

LIOENCE— NONCOKPUANCE  WITH  MUNICIPAI, 

Obdinancb— Evidence — Sukficiknct. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  a  passenger  in  a  collision 
with  a  train  at  a  crossing,  the  evidence  showed 
that  the  conductor  preceded  the  car  to  a  point 
where  he  had  a  clear  view  of  the  railroad  track  in 
both  directions,  and  then  signaled  the  motorman 
to  proceed.  Held  to  show,  as  a  matter  of  law, 
a  compliance  by  the  conductor  with  a  city  ordi- 
nance requiring  every  conductor  to  pass  in  front 
of  his  car,  approaching  a  railroad  crossing,  a 
sufficient  distance  to  enable  him  to  ascertain 
whether  there  is  any  danger  before  signaling  the 
car  to  cross. 
4.  Sake. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger  in  a  collision 
with  a  train  at  a  railroad  crossing,  the  evidence 
showed  tbat  the  car  was  partly  over,  or  imme- 
diately adjacent  to,  the  first  rail  of  the  first 
main  track  of  the  crossing  when  the  noise  of 
the  train  was  heard  or  made  known  to  the  motor- 
man  or  conductor.  There  was  no  headlight  on 
the  engine  of  the  coming  train,  and  no  whistle 
was  sounded  to  signal  its  approach.  When  the 
conductor  beard  the  train  he  Immediately  ap- 
prised the  motorman  thereof,  and  directed  him 
to  speed  the  car,  which  was  done,  but  it  failed 
to  clear  the  crossing  before  the  train  collided 
with  it.  The  evidence  was  contradicted  by  cal- 
culations based  on  statements  of  witnesses  as 
to  the  speed  of  the  approaching  train,  the  speed 
of  the  car  before,  and  at  the  time,  and  after  the 
persons  in  its  control  heard  the  approaching 
train,  etc.  The  calculations  were  speculative 
in  their  character  and  could  have  no  probative 
force  as  against  the  positive  evidence.  Held, 
that  the  evidence,  as  a  matter  of  law,  showed  that 
the  employes  in  charge  of  the  car  were  not  guilty 
of  negligence. 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  Lawrence  W.  Halsey,  Judge. 

Action  by  Henrietta  Bartholomaus,  an  in- 
fant by  William  Bartholomaus,  her  guardian 
ad  litem,  against  the  Milwaukee  Electric  Rail- 
way &  Light  Company.  From  a  Judgment 
for  defendant  plaintiff  appeals.    Affirmed. 

Plaintiff  sues  to  recover  damages  for  a  per- 
sonal Injury.  On  the  evening  of  March  16, 
1902,  Henrietta  Bartholomaus,  the  plalntitt, 
was  a  passenger  on  one  of  defendant's  street 
cars,  traveling  over  and  along  Klnnlcklunlc 
avenue  In  the  city  of  Milwaukee.  The  car 
reached  the  point  where  the  accident  occur- 
red at  about  8:40  o'clock  p.  m.  At  this  point 
defendant's  tracks  extend  along  Kinnlcklnnlc 
avenue,  running  in  a  northwesterly  and  south- 
easterly direction,  and  are  Intersected  by  the 
tracks  of  the  Chicago  &  Korthwestern  Rail- 
way Company  and  the  Chicago,  Milwaukee 
&  St  Paul  Company.  The  following  sketch 
represents  the  track  of  the  defendant  com- 
pany and  the  railroads  located  at  the  point  of 
intersectloa: 
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The  nigbt  was  oold.  It  bad  been  and  waa 
■till  snowinx  and  there  waa  a  aontbweit  wind 
biowlng  at  a  velocity  of  abont  25  mllea  pw 
boar.  The  street  car  approached  the  croeataig 
troia  the  north  at  abont  the  time  the  regnlar 
passenger  trahi  on  the  Chicago,  Milwaukee  & 
St  Panl  Railway,  mnnlng  from  Chicago  to 
Hllwaokee,  was  scheduled  to  pass  over  the 
eroaslng  on  the  southeasterly  track  of  the 
railway.  When  It  approached  the  track  of 
tbe  Chicago  &  Northwestern  Railway,  the 
conductor  of  the  car  went  In  front  of  the  car 
to  where  he  had  a  clear  view  of  this  track, 
made  observations  of  the  track  for  approach- 
ing trains,  aiid  then  stgnnled  to  the  motor- 
man  to  come  along  with  tbe  car,  meanwhile 
preceding  tbe  car  to  the  first  main  track  of 
tbe  Chicago,  Milwaukee  &  St  Paul  Company. 
The  motorman  obeyed  the  signal  and  ad- 
Tanced  the  car  to  cross  the  railway  tracks. 
Before  the  car  had  cleared  tbe  last  railway 
tnA  the  passenger  train  coming  from  Chi- 
cago collided  with  the  rear  end  of  the  car, 
tbrew  it  off  the  rails,  caused  plnintlff  and 
other  passengers  to  be  violently  thrown  from 
tbeir  seats,  and  caused  the  injury  to  plain- 
tllTB  person  for  which  she  claims  damages. 
The  plalntur  charged  that  the  defendant's 
KTvantB  were  negligent  In  several  respects  In 
the  performance  of  their  duties  as  Its  servants 
and  employes  In  running  this  car  over  the 
railway  crossing.  These  will  be  specifically 
considered  in  the  opinion.  The  case  was  tried 
before  the  court  and  a  jury.  The  court  di- 
rected a  verdict  to  be  foutd  in  defendant's 
favor,  upon  the  ground  that  tbe  evidence 
showed  without  dispute  that  defendant  was 
not  guilty  of  negllg«ni%  as  charged  in  the 
complaint,  and  awarded  judgment  against 
plaintiff  for  defendant's  costs  in  the  action. 
TUs  i*  an  appeal  from  sudi  judgment. 

W.  B.  Rubin,  for  appellant  Clarke  M. 
Rosecrantz,  for  respondent 

StEBBCECSS,  J.  (after  stating  the  facts). 
It  is  contended  that  the  defendant's  servants 
were  negligent  in  falling  to  obey  the  ordinance 
of  tbe  city  of  Milwaukee  prescribing  the  da- 
ties  of  persons  operating  street  cars  upon  the 
itreets  of  the  city.  Tbe  ordinance  provides: 
"^t  Is  hereby  made  the  duty  of  every  motor- 
man  of  an  electric  car,  •  •  •  before 
crossing  a  railway  crossing  or  bridge  with 
*ucb  car,  to  cause  tbe  same  to  come  to  a 
standstill  at  least  20  feet  from  such  railroad 
crosstog  or  bridge,  and  it  shall  then  be  the 
duty  of  the  conductor  of  such  car  to  pass  in 
front  of  the  same  a  sufficient  distance  to 
enable  him  to  ascertain  whether  there  is  any 
danger  in  sight  and  before  said  car  is  again 
placed  in  motion  before  crossing  a  railroad 
crossing."  One  of  the  obvious  purposes  of 
this  ordinance  is  to  protect  passengers  on 
street  cars  from  tbe  dangers  of  collisiona 
with  railroad  trains.  It  la  charged  that  de- 
fendanft  serrants  omitted  this  duty  on  the 
occasion  of  Ibis  collision  In  that  th'ey  failed 
to  atop  the  car  at  tba  required  distance 


from  the  railroad  tracks  of  both  railroads  at 
the  crossings  on  Klnnicklnnlc  avenue.  If  tbe 
defendant's  servants  actually  failed  to  com- 
ply with  tbe  ordinance  as  claimed,  it  would 
constitute  proof  tending  to  show  tile  negli- 
gence charged,  and  under  sudi  circumstances 
the  case  should  have  been  submitted  to  the 
jury  for  a  determination  of  the  question. 
Vfe  do  not  find  the  claim  that  the  car  was 
not  stopped  before  crossing  the  Chicago  & 
Northwestern  Railway  tracks  as  required  by 
the  ordinance  supported  by  the  evidence. 
The  only  witnesses  testifying  directly  on 
this  point  are  tbe  motorman  and  the  conduct- 
or of  the  car,  who  both  state  that  it  was 
stopped  and  that  tbe  conductor  passed  in 
front  of  the  car  and  ascertained  that  there 
wa4  no  danger  in  sight  before  be  signaled  to 
tbe  motorman  to  cross  the  track.  Plaintiff 
relies  upon  tbe  testimony  of  the  witness 
Bebllng  as  contradicting  this  evidence  but 
no  sudi  contradiction  appears.  Mr.  Bebllng, 
the  gatekeeper  at  the  railway  crossing,  tes- 
tified that  he  saw  the  conductor  In  front  of 
the  car  before  It  crossed  this  track  and  that 
be  saw  the  car  moving,  but  be  nowhere  as- 
serts, nor  can  it  be  inferred  from  bis  state- 
ments, tliat  the  car  did  not  stop  as  required. 
It  is  apparent  that  he  did  not  observe  what 
took  place  until  the  car  was  in  motion  in 
compliance  with  tbe  signal  of  the  conductor 
after  he  bad  ascertained  that  there  was  no 
danger  in  crossing. 

It  is  further  urged  that  the  ordinance  re- 
quired that  the  car  should  he  brou^t  to  a 
standstill  at  the  specified  distance  from  the 
Chicago,  Milwaukee  &  8t  Paul  Railway 
tracks  before  crossing  them  and  that  the 
corductor  should  perform  his  duties  as  pre- 
scribed by  tbe  ordinance  before  the  car  was 
again  put  in  motion  to  cross  them.  It  must 
be  held  that  the  ordinance  was  intended  to 
prescribe  a  safe  method  of  conducting  the 
street  car  business  at  and  over  railroad  cross- 
ings for  the  best  protection  of  passengers  and 
the  public  against  collision  with  railroad 
trains.  An  inspection  of  the  crossing  in 
question  shows  that  the  space  necessarily 
occupied  in  running  cars  and  trains  over  the 
respective  tracks  at  the  points  of  intersec- 
tion was  so  great  that  this  object  of  protec- 
tion could  not  have  been  attained  by  stop- 
ping street  cars  l)etween  tbe  two  railroad 
companies'  tracks  at  this  crossing.  The  dis- 
tance between  tbe  main  tracks  of  the  two 
railroads  of  about  86  feet  Is  not  sufficient  to 
make  It  practical  to  stop  a  car  so  as  to 
avoid  the  dangers  of  collision  with  passing 
railroad  trains.  This  distance  Is  but  a  few 
feet  in  excess  of  the  length  of  a  car  and  It 
would  be  impractical  to  stop  the  car  on  ac- 
Ctmnt  of  tbe  great  danger  of  having  one 
end  of  the  car  within  the  danger  line  of  a 
passing  train.  The  attempt  to  stop  cars  in 
such  a  situation  would  Increase  the  danger 
of  collision  Instead  of  diminishing  it  and 
render  the  ordinance  unreasonable  in  its 
operation.    We   must   hold  that  defendant 
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vaa  not  required  to  brlns  its  cars  to  a 
standrtlll  between  tbe  tracks  of  the  two 
railioads  before  crossing  the  last  one. 

It  l8  urged  tbat  the  conductor  failed  to  go 
8  BUlScient  distance  In  front  of  the  car  before 
crossing  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  tracks  to  enable  him  to  ascer- 
tain the  danger  from  approaching  trains. 
The  evidence  discloses  that  he  preceded  the 
car  sufflclently  In  advance  to  a  point  between 
the  rails  of  the  first  main  track,  or  between 
the  two  main  tracks.  From  either  of  these 
points  be  had  a  clear  view  of  the  tracks  in 
both  directions  and  was  able  to  ascertain 
whether  there  was  any  visible  danger  from 
approaching  trains  In  passing  the  crossing. 
He  then  signaled  to  the  motorman  to  pro- 
ceed over  the  crossing.  This  evidence  shows 
without  dispute  that  defendant's  servants 
complied  with  the  requirements  of  the  ordi- 
nances in  respect  to  bringing  the  car  to  a 
standstill  at  the  required  distance  from  the 
railway  tracks  and  that  the  conductor  was  a 
sufficient  distance  In  front  of  the  car  at  the 
crossing  and  in  a  place  to  observe  the  dan- 
ger from  approaching  trains. 

It  is  further  contended  that  there  is  evi- 
dence showing  negligence  of  defendant's  serv- 
ants in  attempting  to  pass  over  this  crossing 
In  the  manner  and  at  the  time  they  did,  be- 
cause they  had  been  Informed  of  the  approadi 
of  the  passenger  train  before  the  car  was  in 
a  place  of  danger  from  collision  with  it 
This  is  urged  on  the  ground  that  the  con- 
ductor of  the  car  was  Informed  of  the  ap- 
proach of  the  train  by  the  noise  it  made  as 
it  passed  upon  a  bridge  about  800  feet  to 
the  south  of  the  crossing,  and  that  he  wa» 
warned  of  its  coming  by  the  gatekeeper  at 
the  railway  crossing  when  the  car  was  re- 
mote from  the  danger  line  of  the  approach- 
ing train,  and  also  that  he  disregarded  the 
warning  and  negligently  and  carelessly  di- 
rected the  motorman  to  proceed  Into  the  place 
of  danger  where  the  collision  occurred.  The 
witness  Behllng  was  somewhat  confusing  In 
giving  his  version  of  the  transaction,  but  an 
aoalysls  of  his  statements  removes  any  ap- 
parent conflict  and  establishes  that  he  spoke 
to  the  conductor  concerning  the  coming  of 
the  train  while  the  conductor  was  passing 
from  the  Chicago  &  Northwestern  track  to 
those  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway,  when  he  said  tbat  something  was 
coming,  though  he  neither  saw  nor  heard 
any  train.  He  testifies  that  he  did  not  let 
the  gates  down  to  stop  the  car  from  passing 
over  the  track,  and  that  he  did  nothing  else 
to  indicate  tbat  there  was  danger  should  the 
cars  attempt  to  cross.  It  is  evident  that 
neither  he,  the  conductor,  nor  the  motorman 
had  any  information  at  this  time  that  the 
passenger  train  was  approaching.  The  con- 
ductor seems  to  have  proceeded  until  he 
came  to  the  main  track  of  the  Chicago,  Mil- 
waukee &  St  Paul  Railway  and  there  to 
have  made  bis  observation  to  ascertain 
whether  a  train  -was  approaching  from 
either   direction,   that  he  neither   saw   nor 


heard  anything  of  an  approaching  train  and 
he  then  directed  the  motorman  to  cross  the 
tracks,  and  that  the  motorman  immediately 
obeyed  the  call  and  proceeded  to  cross  in 
the  usual  way.  At  this  time,  and  after  the 
car  had  reached  the  first  rail  of  the  nearest 
main  track,  Mr.  Behling  and  the  conductor 
beard  the  noipe  of  the  train  crossing  tha- 
bridge,  and  Mr.  Behllng  then  told  the  con- 
ductor to  pull  forward  or  to  back  up  quickly 
to  avoid  a  collision.  This  was  manifestly 
what  this  witness  Intended  to  state  as  his 
recollection  of  what  occurred,  though  It  was 
somewhat  obscured  by  the  difficulty  with 
which  he  understood  English  and  was  able 
to  give  his  version  of  the  transaction.  In 
view  of  this  evidence,  and  all  the  positive 
evidence  on  the  subject,  It  is  obvious  that  the 
car  was  partly  over,  or  immediately  adja- 
cent to.  the  first  rail  of  the  first  main  track 
of  the  crossing  when  the  noise  from  the 
train  on  the  bridge  was  heard  by,  or  made 
known  to,  defendant's  servant  It  is  also 
undisputed  that  there  was  no  headlight  on 
the  engine  of  the  coming  train  so  that  it 
could  be  seen  in  the  darkness  that  then  pre- 
vailed. No  whistle  was  sounded  to  signal 
its  approach.  When  the  conductor  heard  ^ 
the  train  <m  the  bridge  he  Immediately  ap- 
prised the  motorman  of  the  danger  and 
directed  him  to  speed  the  car.  and  this  was 
done  but  it  failed  to  clear  the  crossing  before 
the  train  collided  with  the  rear  end  as  de- 
scribed. It  is  strenuously  Insisted  that  the 
evidence  tending  to  show  this  state  of  facta 
Is  contradicted  by  the  nece'ssary  Inferences 
from  physical  facts  and  evidentiary  drcnm- 
stances.  To  Kustaln  this  contention  appel- 
lant's counsel  submits  a  number  of  calcula- 
tions which  arc  based  upon  statements  of 
the  witnesses  as  to  the  speed  of  the  approach- 
ing railroad  train,  the  speed  of  the  car  before, 
at  the  time,  and  after  the  persons  In  Its 
control  heard  the  approaching  train,  and  the 
distances  the  train  traveled  after  defendant's 
servant  heard  the  noise  of  Its  passage  over 
the  bridge.  In  what  respect  the  result  of 
these  calculations  can  be  said  to  constitute 
established  physical  facts,  we  are  not  Inform- 
ed, nor  can  we  conceive  how  they  can  be 
so  regarded.  The  ctuculatlons  are  based  on 
opinions  expressed  on  the  subjects  men- 
tioned. This,  however,  is  a  very  uncertain 
basis  and  can  furnish  no  reliable  results  for 
ascertaining  the  exact  position  of  the  car 
with  respect  to  the  railroad  tracks  when  Ita 
approach  was  first  heard.  The  calculations 
are  predicated  on  many  facts,  assumed  to  be 
fixed  and  certain,  but  which  are  mere  opin- 
ions, and  on  others  which  may  have  varied 
much  from  what  they  were  assumed  to  be. 
We  do  not  regard  these  deductions  as  of 
sufficient  reliability  to  raise  a  conflict  with 
the  direct  evidence  on  the  subject  They 
are  speculative  in  their  character  and  can 
have  no  probative  forne  as  against  the  un- 
contradicted positive  evidence  in  the  case. 

It  Is  also  urged  that  the  witnesses  on  the 
subject  testified  so  contiadictorlly  that  the 
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case  required  submlsalon  to  the  jury  to  d»- 
ternilne  tbe  facts.  Tbe  only  confllcta  of  this 
natnre  are  the  statementa  of  witnesses  where- 
'  In  parts  of  their  evidence  are  seemingly  la 
conflict  -with  others,  bnt  an  examination  of 
the  eTldence  of  each  witness  clears  np  any 
doubt  and  shows  harmony  In  all  'essential 
and  material  parts,  and,  when  so  treated,  no 
sndi  conflict  is  presented  in  the  evidence  on 
the  subject  of  negligence  from  which  differ- 
ent Inferences  conld  be  drawn.  We  are  led 
to  the  conclusion  that  the  trial  court  was 
warranted  In  holding  that  the  evidence  show- 
ed that  the  defendant's  seryants  were  not 
negligent  In  the  several  respects  charged  In 
the  complaint,  and  that  the  Judgment  dis- 
missing the  complaint  was  proper. 
Judgment  affirmed. ' 


BRAOB  T.  VAN  EPS  et  aL 
(Bnpreme  Court  of  South  Dakota.    Oct.  2, 1900.) 
L  Deeds — Resebvation — Pabtiks. 

An  estate  cannot  be  created  In  a  stranger 
to  a  deed  by  a  reservation  or  mere  recital  there- 
in. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  |{  457-160.] 

2.  EASElfERTS — RiOBT  OF  WAT— PeBSONB  BR- 
TITLKD. 

Where  plaintiff  became  the  owner  of  ail 
land  to  which  a  reservation  of  a  right  of  way 
ever  extended,  and  all  of  the  property  of  which 
defendants  were  owners  fronted  on  a  public 
street,  defendants,  who  were  strangers  to  the 


deeds  eieatlEg  such  easement,  were  not  entitled 
to  a  right  ef  way  over  plaintiff's  premises. 

[Eid.  Note. — For  case  in  point,  ass  toL  IT, 
Cent.  Dig.  Basements,  |  118.] 

Corson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Iflnndiaba 
County. 

Action  by  George  H.  Brace  against  Ines  C. 
Van  Bps,  as  executrix,  and  others,  Implead- 
ed with  Henry  H.  Van  Brunt.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendants  ai^aU 
Affirmed. 

Bailey  &  Voorhees,  tor  appellants.  P.  i. 
Bogde,  for  respondent. 

FULLER,  P.  J.  On  this  appeal  by  the  de- 
fendants in  an  action  to  determine  adverse- 
clalm«  to  certain  real  property  In  the  city  of 
Slouz  Falls,  there  Is  no  dispute  about  tbe 
facts  as  found  by  tbe  court,  and  their  suffi- 
ciency to  sustain  the  conclusions  of  law 
and  a  Judgment  quietlug  fee-simple  title  In  re- 
spondent, together  with  the  right  of  exclusive 
possession,  Is  all  tbat  is  challenged  by  tbe 
assignment  of  error.  The  death  of  Wllllau) 
Van  Eps  being  suggested  in  this  court,  and 
Ines  C.  Van  Eps,  the  executrix  of  his  last 
will  and  testament,  being  duly  substituted  as 
a  party  defendant  and  appellant,  the  action 
continues  against  her  in  tbat  capacity  pur- 
suant to  an  order  made  upon  the  stipula- 
tion of  all  tbe  parties.  The  relative  loca- 
tion of  the  property  of  each  litigant  is 
shown  by  the  following  plat: 
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The  property  of  respondent  over  and  across 
wblcb  appellants  claim  an  easement  In  the 
nature  of  a  roadway  right  or  public  alley 
was  once  a  part  of  the  southwest  quarter  of 
section  16,  township  101  north,  of  range  48 
west,  of  the  fifth  principal  meridian  In  Min- 
nehaha county,  and  consists  of  city  lots  and 
certain  coutiguoua  tracts  of  land  described 
regularlly  or  by  metes  and  bounds  in  finding 
of  fact  No.  3,  as  follows:  "The  south  half 
of  lot  four  (4),  all  of  lot  five  (5),  and  the 
north  half  of  lot  six  (6)  in  block  twenty-tbrce 
(28)  of  J.  L.  Phillips'  addition  to  Sioux  Falls, 
according  to  the  recorded  plat  thereof,  and 
the  tract  of  land  adjoining  said  south  half 
of  lot  four  (4),  lot  five  (5),  and  the  north 
half  of  lot  six  (6)  on  the  east,  described  as 
follows,  namely:  Commencing  at  the  south- 
east comer  of  said  lot  six  (6),  block  twenty- 
three  (23),  J.  L.  Phillips'  addition  to  Sioux 
Falls;  running  thence  north  one  hundred 
and  ten  (110)  feet;  thence  east  fifty  (50)  feet; 
thence  south  sixty-six  (66)  feet;  thence  east 
to  the  Big  Sioux  river;  thence  south  along 
the  west  bank  of  said  river  to  a  point  due 
east  of  the  place  of  beginning ;  thence  west  to 
the  place  of  beginning ;  and  also  the  following 
tract,  namely :  Commencing  at  a  point  two 
hundred  feet  east  and  one  hundred  and  thirty- 
two  (132)  feet  south  of  the  northwest  comer 
of  said  block  twenty-three  (23),  J.  L.  Phil- 
lips' addition  to  Sioux  Falls;  running  thence 
east  thirty-eight  (38)  feet;  thence  south  to 
a  point  on  the  west  bank  of  the  Big  Sioux 
river  thlrty-slx  (36)  feet  east  and  eighty-eight 
(88)  feet  south  of  the  point  of  beginning; 
thence  west  thlrty-slx  (36)  feet,  thence  north 
eighty-eight  (88)  feet  to  the  point  of  begin- 
ning." The  north  half  of  the  above-men- 
tioned lot  4  and  also  a«trlp  of  land  adjoining 
the  same  on  the  east,  60  feet  wide  east  and 
west  and  lying  contiguous  to  the  tract  of  land 
last  above  described  by  metes  and  bounds, 
is  the  property  of  appellant  Van  Eps,  and 
the  warranty  deed  under  which  he  holds  the 
same,  and  which  was  executed  May  3,  1884, 
contains  no  grant  of  a  right  of  way  or  ease- 
ment of  any  character.  By  mesne  convey- 
ances appellant  McCormIck  Harvesting  Ma- 
chine Company  became  the  owner  of  88 
feet  fronting  on  the  south  line  of  Seventh 
street,  150  feet  east  of  the  northwest  comer 
of  block  23,  and  extending  south  132  feet 
to  the  northeast  corner  of  lot  4,  thence  east 
88  feet,  and  from  that  point  north  132  feet 
to  the  south  line  of  Seventh  street  On  the 
29th  day  of  June,  1893,  this  tract  of  land  88 
by  132  feet  was  conveyed  to  such  appellant  by 
B.  li.  Smith  and  Helen  A.  Carpenter,  together 
with  a  right  of  way  across  the  land  adjoin- 
ing the  same  on  the  south,  which  easement 
was  fully  recognized  in  the  conclusions  of  law 
and  Judgment,  but  the  court  found:  "That 
said  deed  contained  no  reservation  nor  any 
grant  of  any  right  of  way  over  or  across  any 
part  of  the  tract  first  described  by  metes 
and  bounds  In  parngrHph  3  hereof,  nor  over 
or  across  any  part  or  portion  of  the  south 


half  of  said  lot  4."  It  was  further  found 
that  the  appellant  B.  C.  Crossan  Fruit  (Com- 
pany is  now,  and  for  more  than  four  years 
has  been,  the  owner  of  a  tract  of  land  de- 
scribed as  follows:  "Ck>mmencing  at  a  point 
two  hundred  and  thirty-eight  (238)  feet  east 
of  the  northwest  comer  of  block  twenty- 
three  (23),  J.  L.  Phillips'  addition  to  Sioux 
Falls;  running  thence  east  forty-four  (44) 
feet;  thence  south  one  hundred  and  ninety- 
six  (106)  feet  to  the  west  bank  of  the  Big 
Sioux  river;  running  thence  southwesterly 
along  the  west  bank  of  the  Big  Slonx  river 
to  a  point  two  hundred  and  thirty-eight  (238) 
feet  east  and  one  hundred  and  ninety-eight 
(198)  feet  south  of  the  northwest  comer  of 
said  block  twenty-three  (23) ;  running  thence 
north  one  hundred  and  ninety-eight  (198)  feet 
to  the  place  of  beginning."  Neither  In  the 
deed  of  this  appellant  under  which  It  holds 
fee  simple  title,  nor  in  any  previous  convey- 
ance of  the  property,  is  there  a  grant  of  any 
easement,  privilege,  right  of  way,  or  wagon 
road  over  or  across  any  part  of  the  real  es- 
tate belonging  to  respondent 

In  order  to  show  upon  what  appellants' 
claim  of  an  easement  or  right  of  way  over 
the  property  In  controversy  is  predicated, 
it  will  be  necessary  to  notice  certain  reser- 
vations contained  in  various  deeds  consti- 
tuting respondent's  chain  of  title,  the  first 
of  which  was  from  one  Wllley  and  his  wife 
to  Len  J.  Clark,  dated  December  5,  1885, 
and  conveying  "an  undivided  one-half  of  the 
south  half  of  lot  four  (4>,  said  lot  five  (6), 
and  the  north  half  of  said  lot  six  (6)"  by 
warranty  deed  containing  the  following 
clause:  "Except  that  the  party  of  the  first 
part  reserves  the  right  of  a  wagon  road  on 
the  north  nine  dX)  feet  of  the  aforesaid  lots 
to  his  lands  in  the  rear  of  aforesaid  lots; 
said  wagon  road  to  be  open  to  the  free  use 
of  both  owners  of  the  aforesaid  lots  and  to 
the  owners  of  the  land  In  the  rear  of  afore- 
said lots."  On  tlie  12th  day  of  February, 
1886,  these  same  grantors  conveyed  to  said 
Len  J.  Clark  their  remaining  "undivided  one- 
half  of  the  south  half  of  lot  four  (4),  said  lot 
five  (5),  and  the  north  half  of  lot  six  (6)," 
by  a  deed  containing  the  following  reserva- 
tion: "Reserving  a  wngon  road  nine  (ft)  feet 
wide  on  the  north  side  of  said  lots  to  prop- 
erty of  grantors  in  the  rear;  said  road  to  be 
open  to  the  free  use  of  both  parties."  On 
the  17th  day  of  March,  1888,  Len  J.  Clark 
and  Emily,  his  wife,  conveyed  the  "south 
half  of  lot  four  (4),  all  of  said  lot  five  (5), 
and  the  north  half  of  lot  six  (6),"  to  David 
F.  Wyman  by  warranty  deed  containing  the 
following  reservation:  "Saving  and  reserv- 
ing from  out  of  the  hereby  granted  premises 
a  right  of  wagon  road  on  and  over  the  north 
nine  (9)  feet  of  aforesaid  lots,  and  wagon 
road  to  be  kept  open  to  the  free  use  of  the 
owners  of  the  aforesaid  lots  and  to  the  own- 
ers of  the  land  in  the  rear  of  said  lots,"  On 
the  20th  day  of  December,  1888,  the  Wy- 
mans  conveyed'  the  t>roperty   in  trust  to 
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Thomas  W,  Taeker  and  J.  Henry  Westover, 
wbo,  on  the  16th  day  of  Janoaiy,  1889, 
leased  the  same  and  the  building  situated 
thereon,  known  as  the  "Commercial  House," 
to  Michael  J.  Roche,  and  It  was  specified  In 
the  lease  that  "the  same  shall  be  subject  to 
a  •vragOD.  road  nine  (0)  feet  wide  on  the  north 
Bide  of  said  south  half  of  lot  four  (4),"  and 
on  the  6th  day  of  August,  following,  said 
trustees  contracted  to  conyey  the  property  to 
respondent  George  H.  Brace,  and  It  was  pro- 
Tided  In  the  written  Instrument  by  which 
such  transaction  was  evidenced  that  the  con- 
veyance should  be  made  subject  "to  ease- 
ments heretofore  resenned  thereui>on,"  and 
15  days  later  they  executed  to  respondent, 
George  H.  Brace,  a  warranty  deed  to  the 
property  containing  the  following  reserva- 
tion: "This  grant  is  subject  to  the  following 
easements,  to  wit:  A  roadway  nine  (9)  feet 
in  width  along  the  north  side  of  the  above- 
described  premises  for  the  use  of  the  above- 
described  property  and  the  land  east  of 
said  property  and  west  of  the  river.'.'  As 
shown  by  the  findings  of  fact,  the  title  con- 
veyed by  the  last-mentioned  deed  was  latw 
confirmed  in  respondent  as  follows:  "That 
on  or  about  March  20,  1900,  Thomas  W. 
Taaker,  sole  surviving  trustee  of  the  estate 
of  David  F.  Wyman,  deceased,  liary  B. 
Holbrook  (formerly  Mary  B.  Wyman,  widow 
of  said  David  P.  Wyman),  Frank  B.  Wy- 
man, Burt  0.  Wyman,  Fred  K.  Wyman, 
Mattle  Wyman,  and  Henry  B.  Wyman,  sole 
surviving  heirs  of  David  F.  Wyman,  deceased, 
conveyed  to  the  plaintiff  the  said  south  half 
of  lot  four  (4),  said  lot  five  (5),  and  the  north 
half  of  lot  six  (6),  whicb  deed  was  thereafter 
duly  recorded  in  the  office  of  the  said  register 
of  deeds;  and  said  deed  contained  the  fol- 
lowing reservation:  'Subject,  however,  to  a 
roadway  nine  (9)  feet  In  width  along  the 
north  side  of  the  above-described  premises 
for  the  ose  of  the  above-described  property 
and  the  land  east  of  the  said  property  and 
west  of  the  river.' " 

That  portion  of  respondent's  property  ad- 
joining the  south  half  of  lot  4  and  lots  6  and 
6,  which  was  first  described  herein  by  metes 
and  bounds,  and  is  designated  on  the  plat 
as  "tract  A,"  was  acquired  by  him  on  June 
28,  1902,  by  warranty  deed  from  a  grantee 
whose  title  resulted  from  the  regular  fore- 
closure of  a  mortgage  executed  by  the  Wll- 
leys  on  the  7th  day  of  October,  1896,  and  the 
tract  last  described  herein  by  metes  and 
bounds  and  designated  on  the  plat  as 
"tract  B"  was  acquired  at  the  same  time  and 
from  the  same  grantee  whose  title  resulted 
from  the  regular  foreclosure  of  a  purchase- 
money  mortgage  executed  by  the  WiUeys  on 
the  iBt  day  of  October,  1890.  Rozannah 
WUley,  the  defaulting  mortgagor,  acquired 
title  to  this  tract  B  through  mesne  convey- 
ances from  J.  L.  Phillips,  and  her  deed, 
which  was  executed  and  delivered  by  B.  L. 
Smith  and  Helen  A.  Carpenter  on  the  Ist 
day  of  October,   1890,  contains  the  follow- 


ing reservation:  "It  is  expressly  understood 
that  the  said  Bdgar  L.  Smith  and  Helen  A. 
Carpenter  reserve  a  right  of  way  across  the 
north  end  of  said  described  piece  for  alley 
purposes,  in  common  with  said  Roeannah 
WUley."  Respondent's  absolute  necessity 
for  the  free  use  of  a  driveway  across  the 
north  nine  feet  of  his  south  half  of  lot  4,  in 
order  to  reach  the  rear  of  his  lots  fronting 
on  Phillips  avenue,  as  well  as  tracts  A  and 
B,  is  clearly  apparent,  and  the  court  so 
found,  and  also  found  that  the  same  has  not 
been  In  common  use  as  a  public  roadway, 
and  that  respondent  and  bis  mesne  gran- 
tors have  continuously,  since  1883,  kept  such 
alleyway  in  good  repair  at  their  own  ex- 
pense ^nd  have  paid  all  special  assessments 
and  annual  taxes  levied  thereon.  One  of  the 
findings  of  fact  which,  if  necessary,  might 
be  considered  In  determining  the  right  of 
William  Van  Bps  to  assert  bis  claim,  is  as  fol- 
lows: "That  on  January  25,  1898,  la  an 
action  then  pending  in  the  circuit  court  of 
said  Minnehaha  county,  wherein  this  plain- 
tiff and  Mary  0.  Brace  were  plaintiffs  and  the 
defendant  William  Van  Eps  was  a  defend- 
ant, there  was  a  Judgment  and  decree  duly 
rendered,  given,  and  made  by  said  court,  ad- 
Judging  that  the  plaintiffs  In  that  action 
then  were  the  true  and  lawful  owners  of 
the  said  south  half  of  lot  four,  said  lot  five, 
and  the  north  half  of  said  lot  six,  and  every 
part  and  parcel  thereof,  and  that  their  title 
thereto  was  quieted  against  all  claims  and 
demands  and  pretensions  of  said  defendant 
Van  Bps,  and  that  the  claim  of  said  defend- 
ant and  the  claims  of  all  persons  claiming 
or  to  claim  said  premises,  or  any  part  there- 
of, through  or  under  said  defendant,  were 
adjudged  to  be  invalid  and  groundless,  and 
estopping  said  defendant  from  setting  np 
any  claim  thereto,  or  to  any  part  thereof." 
As  shown  by  the  record  and  the  ac- 
companying plat,  Warner  E.  Willey  and 
Rozannah  Willey  owned  all  of  tract  A  when 
they  conveyed  the  south  half  of  lot  4,  lot  5, 
and  the  north  half  of  lot  6  to  Len  J.  Clark, 
"reserving  a  wagon  road  nine  feet  wide  on 
the  north  side  of  said  lots  to  property  of 
grantors  In  the  rear,  said  road  to  be  open  to 
the  free  use  of  both  parties,"  and  their  in- 
tention to  limit  such  private  right  of  way 
to  the  use  of  the  immediate  grantors  and 
grantee  is  clearly  apparent  from  the  fact 
that  tract  A,  retained  by  the  WiUeys,  would 
be  otherwise  absolutely  inaccessible.  In  the 
case  of  Burchard  v.  Walther,  58  Neb.,  at 
page  542,  78  N.  W.,  at  page  1061,  the  court 
say:  "A  reservation  In  a  deed  must  be  to 
the  grantor,  or  to  one  of  them,  where  there 
are  two  or  more;  but  an  estate  cannot  be 
created  In  a  stranger  to  a  deed  by  a  reserva- 
tion or  recital  therein."  Tbro'igb  mesne  con- 
veyances containing  similar  clauses,  which 
were  never  Intended  to  enlarge  or  extend  to 
strangers  the  private  right  originally  creat- 
ed, respondent  has  become  the  owner  of  all 
the  land  to  which  the  reservation  ever  ex- 
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tended,  and  appellants,  wboae  property  all 
fronts  upon  a  public  street,  IiaT*  no  right  to 
a  driveway  across  tila  premises. 

Thus  considered,  in  the  light  of  surround- 
ing circumstances,  and  with  reference  to  the 
situation  of  the  respectiTe  pieces  of  land, 
the  conclusion  from  the  facts  found  Is  Ir- 
realatible  that  the  various  grantors  never  In- 
tended to  reserve  a  driveway  for  the  benefit 
of  property  other  than  their  own,  and  the 
judgment  appealed  from  Is  affirmed. 

CORSON,  J.,  dissenting. 


MORROW   V.   LAVERTY.  • 
(Supreme   Court   of   Nebraaka.    Oct.   4,    1906.) 

1.  Fbaud  —  Falsk  Refbbsentations  —  Evi- 

DKHCK— SdTPICIENOT. 

Evidence  examined,  and  held  not  only  to 
support,  but  to  require,  the  judgment  appealed 
from. 

2.  Wbit  of  xbbob  —  Habjilebs  Ebbob  —  In- 
8tbuct0nb  and  refusal  thebeof. 

Where  the  verdict  returned  la  the  only  one 
which  could  be  sustained  under  the  evidence, 
errors  assigned  in  giving  or  refusing  instruc- 
tions will  not  be  discussed. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  {{  4225-1230.] 

(Syllabus  by  the  Court) 

CommlssionerB'  Opinion.  Department  No. 
2.  Error  to  District  Court;  York  County; 
Evans,   Judge. 

Action  by  Charles  D.  Mchtow  against  Alex- 
ander Laverty  to  recover  damages  for  false 
representations  on  an  exchange  of  property. 
Judgment  for  defendant,  and  plalntifT  brings 
error.    Affirmed. 

France  &  France  and  Meeker  &  Wray,  for 
plaintiff  in  error.  Halner  &  Smith  and  F.  C. 
Power,  for  defendant  in  error. 

DUFFIB,  O.  In  1001  the  plaintiff  and  ap- 
pellant was  the  owner  of  a  stock  of  drugs, 
together  with  the  store  fixtures,  located  in 
a  building  in  the  town  of  Ashland,  Neb.  The 
defendant  and  appellee  owned  a  quarter  sec- 
tion of  land  in  Sherman  county,  Neb.,  upon 
which  were  certain  improvements.  At  that 
time  both  parties  resided  in  Ashland  and,  on 
the  29th  of  March,  1901,  the  plaintiff  traded 
his  drug  stock  and  store  fixtures  to  the  de- 
fendant for  the  Sherman  county  land,  giving 
a  mortgage  on  the  land  for  $568  as  boot  mon- 
ey. In  August,  1903,  plaintiff  brought  this 
action  against  the  defendant  in  York  county 
where  service  was  obtained,  alleging  in  his 
petition  that  the  defendant  fraudulently  mis- 
represented the  value  of  the  land,  the  nature 
and  value  of  the  improvements  thereon,  and 
the  rental  value  thereof.  He  further  alleges 
that  while  the  defendant  represented  the  land 
to  be  worth  $23  per  acre.  Its  fair  market  value 
did  not  exceed  $900;  that  its  rental  value  was 
not  more  than  $50  per  annum,  while  the  de- 
fendant represented  It  to  be  $200;  that  his 
stock  of  goods  and  fixtures  was  worth  $4,000^ 


and  that  ho  has  been  damaged  by  the  falso 
and  fraudulent  representations  of  the  de- 
fendant, upon  which  he  relied  in  making  tba 
exchange,  in  the  sum  of  $3,668,  for  which 
sum  he  prays  Judgment  His  petition  further 
states  that  at  the  time  of  making  the  trade, 
and  for  some  time  previous  thereto,  he  was 
addicted  to  the  use  of  intoxicating  liquors  to 
such  an  extent  as  to  be  greatly  weakened 
In  mind  and  body,  and  that  he  had  no  reason- 
able or  adequate  comprehension  of  the  natur* 
of  the  transaction  of  which  the  defendant  ha4 
knowledge  and  took  advantage.  The  an- 
swer, after  admitting  the  trade  as  alleged 
by  plalntur,  asserts  that  prior  to  the  ex- 
change the  plaintiff  made  a  personal  ex- 
amination of  the  Sherman  county  land  and 
fully  acquainted  himself  with  the  situation, 
character,  and  value  thereof,  and  the  improve- 
ments thereon,  and  had  full  and  actual 
knowledge  thereof,  that  he  had  taken  posses- 
sion thereof  and,  until  a  short  time  before 
commencing  the  suit,  had  collected  the  rents. 
Issues  and  profits  therefrom,  and  had  then 
sold  the  same.  The  answer  further  contains 
a  general  denial  of  all  facts  alleged  In  the 
petition  and  not  admitted  In  the  answer.  For 
reply  the  plaintiff  admits  that  he  visited  the 
land  prior  to  the  trade,  but  says  that  he  was 
In  such  an  enfeebled  condition  from  the  ex- 
cessive use  of  intoxicating  liquors  that  he 
was  unable  to  comprehend  the  situation,  char- 
acter, or  value  of  the  land  or  the  improve- 
ments thereon.  A  trial  to  a  Jury  resulted 
in  a  verdict  for  the  defendant,  upon  which 
the  district  court  entered  Judgment,  and  tbe 
plaintiff  has  appealed  to  this  court 

The  evidence  Is  quite  voluminous  but  may 
be  epitomized  as  follows:  The  plaintiff,  who 
Is  a  physician,  came  to  Ashland  some  time  In 
the  fall  of  1900,  and  purchased  a  drug  store 
from  one  Hull.  About  two  months  prior  to 
the  trade  in  question,  he  was  married,  and 
set  up  housekeeping.  Harry  Hull  and  R. 
Overton  were  his  clerks  In  the  drug  business. 
Neither  of  the  clerks  were  called  to  show  ex- 
cessive drinking  by  the  plaintiff,  and  the  only 
witnesses  offered  on  that  question  having  per- 
sonal knowledge  of  the  fact,  were  the  plain- 
tiff himself  and  his  two  sisters,  neither  of 
whom  were  In  Ashland  after  the  early  part 
of  March,  1901,  and  but  a  short  time  prior 
to  that  date.  The  sisters  testified  that  he  was 
drinking  heavily,  and  gave  it  as  their  opinion 
that  as  a  result  he  was  Incapacitated  from 
doing  business.  The  plaintiff  himself  testified 
that  for  some  time  prior  to  the  trade  he  bad 
been  drinking  to  excess  and  that  he  "was 
weakened  both  physically  and  mentally  in 
that  way,"  at  the  same  time  he  admits  that 
he  did  all  the  buying  for  his  store  up  to  the 
time  of  the  trade,  that  he  waited  on  cus- 
tomers, and  attended  generally  to  the  busi- 
ness. It  is  conceded  that  prior  to  the  trade 
be  accompanied  the  defendant  on  a  visit  to 
the  land,  and  had  every  opportunity  to  ex- 
amine It,  and  to  Inspect  the  improyements 
thereon.    Relating  to  this  trip  the  plaintiff 
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UmMlf  testified  as  follows:  '^  haTon't  any 
recollection  of  seeing  tbla  land.  I  remember 
we  started  for  the  land,  bnt  I  never  knew 
where  we  got  to  or  when  ha  came  back. 
About  the  only  thing  I  remember  was  that 
I  was  In  a  caboose  and  that  I  was  very  sick; 
that  la  about  the  only  recollection  I  have  of 
the  trip."  In  order  to  visit  the  land  the  par- 
ties went  by  train  from  Ashland  to  Lincoln, 
from  Lincoln  to  Litchfield,  and  from  there 
by  wagon  to  the  land  in  question,  a  total 
distance  of  about  170  miles.  The  defendant, 
who  was  with  him  during  the  whole  trip, 
says  tiiat  be  was  perfectly  sober  during  the 
time,  that  they  had  no  liquors  with  them, 
that  they  drove  from  Litchfield  to  the  land, 
drove  over  It,  made  an  examination  of  the 
land,  then  drove  to  the  bouse,  the  plaintlfr 
going  In,  remaining  some  time,  after  which 
they  drove  back  to  Litchfield,  got  a  hasty 
supp«r  and.  as  the  passenger  train  cast  did 
not  stop  at  that  station,  took  a  freight  train 
to  Ravenna  where  they  boarded  the  pas- 
senger some  time  about  midnight,  getting 
back  to  Ashland  the  next  morning.  Dr. 
Meredith,  a  resident  of  Ashland,  wait  to 
Lincoln  on  the  same  train  with  Morrow  and 
Laverty  on  their  trip  out  to  see  the  land. 
He  conversed  with  the  plaintiff  who  told 
him  that  "he  was  on  his  way  to  look  at  a 
piece  of  land  he  was  about  to  trade  his  drug 
atodt  for  •  •  •  that  if  the  land  was  what 
he  expected  he  was  going  to  trade.  •  •  • 
He  was  not  intoxicated;  there  was  no  Indica- 
tion of  intoxication." 

George  Rlghtnour,  a  tenant  on  the  land 
In  question,  testified  that  Morrow  and  Laver- 
ty came  to  the  land  in  a  buggy;  that  tliey 
4bt>ve  over  the  farm  after  which  they  drove 
to  the  house  where  the  plaintlfF  alighted, 
went  into  the  house,  and  remained  some 
time;  that  be  made  Inquiries  about  the  soil. 
Its  prodnctlveness,  and  other  general  Inqui- 
ries about  the  farm.  Questioned  about  the 
plaintiff's  condition  as  to  sobriety,  he  said 
be  did  not  observe  any  evidence  of  Intoxica- 
tion, that  his  walk  was  "sober  and  straight," 
and  his  conversation  intelligent  The  next 
morning  after  returning  from  Sherman  coun- 
ty the  trade  was  made.  The  papers,  evi- 
dencing the  transfer,  were  drawn  by  H.  A. 
Wlggenhom,  president  of  the  Farmert^  & 
Merchants'  Bank  of  Ashland,  and  executed 
by  the  parties  In  the  waiting  room  of  the 
bank.  Mr.  Wlggenhom  states  that,  so  far 
as  he  observed,  the  plaintiff  was  perfectly 
sober,  that  he  saw  nothing  unusual  about 
him,  and  that  bis  conversation  was  perfect- 
ly rational.  Aside  from  the  Improbability 
of  a  person  being  so  much  under  the  Influ- 
ence of  liquor  or  so  weakened  physically 
and  mentally  by  Its  use  as  to  be  unconscious 
of  Us  doings  and  surroundings  for  a  period 
of  48  hours,  the  fact  that  during  that  time 
he  made  a  Journey  by  railroad  and  wagon 
of  more  than  800  miles  without  such  condi- 
tion attracting  the  attention  of  those  with 


whom  be  came  In  contact  anA  conversed.  Is 
ground  amply  sufficient  to  warrant  a  find- 
ing by  the  Jury  against  the  truth  of  bis 
contention.  If,  as  admitted,  the  plaintlfl 
visited  and  examined  the  farm  for  which 
he  traded,  and  If,  as  found  by  the  Jury,  he 
was  In  condition  to  know  and  comprehend 
the  business  upon  which  he  was  engaged, 
then,  as  said  by  the  trial  court  In  his  Instruc- 
tions to  the  Jury,  It  will  be  presumed  that 
he  acted  upon  hia  own  Judgment  of  the 
character  and  value  of  the  land  and  Improve- 
ments thereon.  Instead  of  the  representa- 
tions made  by  the  defendant  Complaint 
is  made  of  certain  rulings  of  the  court  In  re- 
fusing evidence  offered  by  the  plaintlfl,  and 
the  admission  of  evidence  offered  by  the 
defendant  Certain  of  the  Instructions  to 
the  Jury  were  also  excepted  to  by  the  plain- 
tiff. A  discussion  of  these  assignments 
would  be  of  no  benefit  to  the  profession.  A 
careful  reading  of  the  whole  record  produces 
an  abiding  conviction  that  the  verdict  re- 
turned by  the  Jury  Is  the  OQly  <»e  which  a 
court  could  sustain,  and  tUs  being  the  case, 
the  errors  complained  of  in  the  instructions. 
If  «Tor  there  was;  are  without  prejudice  and 
ImmaterlaL 

We  recommend  an  affirmance  of  the  judg- 
ment 

ALBERT,    C    concurs.     JACKSON.   0., 

not  sitting: 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of 
the  district  court  Is  affirmed. 


TOPPING  T.  OOHN. 
(Supreme  Court  of  Nebraska.    Oct  4,   1906.) 

AppEAi^-EmoT  or  Dkouior— Law  of  tiie 

Case. 

Points  neceaaarlly  determined  by  this  court 
upon  appeal  become  the  law  of  the  case,  and 
will  not  ordinarily  be  departed  from  in  the 
further  coarse  of  litigation.  Chicago,  B.  & 
Q.  R.  R.  Co.  r.  Tost  (Neb.)  85  N.  W.  561. 

[Ed.  Note. — For  cages  in  point,  see  vol.  8. 
Cent    Dig.   Appeal  and  Error,  {{  4358-4368.] 

(Syllabus  by  the  Court) 

Commissioner's  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Otoe  (bounty; 
Jessen,  Judge. 

Action  by  Mary  A.  Topping  against  Jacob 
Cohn.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

John  C  Watson,  for  appellant  W.  F. 
Moran  and  A.  P.  Moran,  for  appellee. 

JACKSON,  C.  A  Judgment  favorable 
to  the  plaintiff  was  reversed  by  a  former 
opinion  of  this  court  In  which  the  case  Is 
fully  stated.  Topping  v.  Cohn  (Neb.)  99  N. 
W.  372.  Amended  pleadings  were  filed  in 
the  district  court  presenting  snbBtantially 
tiie  same  Issues  excepting  a  plea  of  former 
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adjudication  In  the  answer.  A  leoond  trial 
resulted  in  a  Judgment  for  the  defendant^ 
and  the  plaintiff  appeals.  Tbe  evidence 
taken  at  the  former  trial,  with  additional 
evidence  affecting  only  the  question  of  ad- 
verse possession,  la  the  basis  of  the  present 
Judgment. 

We  are  asked  to  review  our  former  opin- 
ion, but  find  no  satisfactory  reason  for  do- 
ing so.  No  facts  were  adduced  from  the  ad- 
ditional testimony  tending  to  strengthen  the 
plaintiff's  case,  or  change  the  conclusions 
formerly  reached,  and,  adhering  to  the  es- 
tablished rule  that  points  necessarily  de- 
termined by  this  court  upon  appeal  become 
the  law  of  the  case  and  will  not  ordinarily 
be  departed  from  In  the  farther  course  of 
litigation,  we  recommend  that  the  Judgment 
be  affirmed. 

DTJPFIB,  C  concurs.  ALBERT,  a,  not 
■ItUng. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


NORWOOD  T.  BANK  OP  COMMBROB  OP 

LINCOLN. 
(Supreme   Court   of   Nebraska.    Oct   4,   1906.) 

1.  BiTjjs  AND  Notes— Bona  Fide  Pubchaskbs. 

To  defeat  a  recovery  on  a  promissory  note 
in  the  hands  of  an  indorsee,  who  takes  it  before 
maturity  for  a  valuable  consideration,  in  tlie 
ordinary  course  of  business,  without  notice, 
it  is  not  sufficient  to  show  that  it  was  taken 
under  circumstances  which  might  excite  sus- 
picion In  the  mind  of  a  prudent  man,  but  it 
must  be  shown  that  the  indonee  took  the  paper 
under  circumstances  sltowing  bad  faith,  or 
want  of  honesty,  on  his  part.  Dobbin  v.  Ober- 
man,  22  N.  W.  866,  17  Neb.  163,  followed  and 
approved. 

[Ed.  Note. — For  cases  In  point,  see  vol.  7, 
Cent  Dig.   Bills   and    Notes,   {{   821-824.] 

2.  Sahb— Bad  Faith— Bvidekcs. 

Evidence  examined,  and  held  not  sufficient 
t»  show  bad  faith  or  want  of  honesty  in  the 
purchase  of  the  note  in  controversy. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Brror  to  District  Ciourt,  Nn<^oils  Conn- 
tr;    Hurd,  Judge. 

Action  by  the  Bank  of  Commerce  of  Lin- 
coln against  George  E.  Norwood  to  recover 
on  a  promissory  note.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

C!ole  &  Brown,  tot  plaintiff  in  error.  B. 
L.  Geisthardt  and  W.  F.  Buck,  for  defend- 
ant in  error. 

OLDHAM,  C  This  action  was  begun  In 
the  district  court  of  Nuckolls  county.  Neb., 
to  recover  the  amount  alleged  to  be  due  upon 
a  certain  promissory  note  executed  by  the 
defendant  and  payable  to  the  Leader  Fence 
Machine  Manufacturing  Company,  and  alleg- 
ed to  bava  been  indorsed  for  a  valuable  con-  I 


Blderation  to  the  plaintiff  befbre  maturity. 
Defendant,  for  answer  to  plalnticrs  petition, 
admitted  the  execution  of  the  note  and  denied 
that  the  note  was  purchased  for  value  and 
without  notice  by  the  plaintiff  before  ita 
maturity.  The  answer  further  alleged,  in 
substance,  that  the  note  was  given  without 
consideration;  that  defendant  was  induced 
to  sign  the  note  by  the  representations  of 
the  agent  of  the  fence  company  that  the  note 
would  not  be  negotiated  and  that  It  would 
be  simply  held  as  security  for  such  machines 
as  defendant  would  sell  for  the  company  for 
a  period  of  six  months ;  that  it  was  agreed 
at  the  time  of  the  execution  of  the  nota 
that  defendant  was  to  act  as  the  agent  of  the 
fence  company  and  sell  its  machines  in  a 
certain  portion  of  Nuckolls  county ;  that  the 
machine  company  agreed  to  furnish  ma- 
chines to  the  defendant  for  sale,  at  the  price 
of  $6  apiece,  with  the  freight  prepaid,  and  to 
send  a  man  to  aid  the  defendant  in  the  sale 
of  the  machines,  and  that  the  machines  were 
represented  to  be  first  class  In  every  par- 
ticular, and  that  they  would  build  and  con- 
struct, in  an  easy  and  practical  manner,  any 
sort  of  a  wire  fence,  and  that  they  would 
sell  readily,  and  that  the  company  would 
furnish  wire  to  him  for  building  fences  at 
2%  cents  a  pound;  that  defendant  relied  on 
all  these  representations  when  he  signed  the 
note,  and  that  all  such  representatTons  were 
false;  that  It  was  farther  represented  that, 
if  defendant  did  not  sell  any  machines  within 
six  months,  the  company  would  return  his 
note  and  take  back  the  machines  delivered 
to  his  order.  It  was  farther  alleged  that  de- 
fendant had  offered  to  return  all  machines 
and  all  property  delivered  to  him  by  the 
company  and  had  kept  his  tender  good. 
There  is  no  allegation  in  the  answer  that 
the  maker  of  the  note  and  the  indorser  there- 
of were  solvent  and  known  to  be  solvent  at 
the  time  of  the  purchase  of  the  note.  Plain- 
tiff filed  a  reply  in  the  nature  of  a  general 
denial  of  the  new  matter  set  up  In  the  an- 
swer, and  alleging  the  purchase  In  good  faith 
without  notice  In  the  ordinary  course  of 
business.  On  Issues  thus  Joined,  there  was 
a  trial  to  the  court  and  Jury,  and,  at  the  close 
of  the  testimony,  the  court  directed  a  verdict 
for  the  plaintiff,  and  entered  Judgment  on 
the  verdict  To  reverse  this  Judgment,  de- 
fendant brings  error  to  this  court 

At  the  trial  of  the  cause,  plaintiff  assumed 
the  burden  of  proving  the  bona  fides  of  the 
purchase  of  the  note  before  maturity,  and 
for  this  purpose  offered  In  evidence  the  dep- 
osition of  'Morris  Well  president  of  the 
plaintiff  bank,  whose  testimony  on  the  matfr- 
rial  Issues  is  as  follows:  "Q.  I  show  you 
here  a  paper,  identified  by  the  reporter  as 
Elxhlblt  1,  purporting  to  be  a  promissory  note 
for  $100,  dated  February  14,  1903,  signed  O. 
EI  Norwood,  and  I  ask  you  who  la  the  holder 
and  owner  of  this  note?  A.  The  Bank  of 
Commerce.    Q.  Look    at    the    Indorsement 
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then,  the  t^orda  'Leader  Fence  Mfg.  Co.,  Xty 
J.  M.  :$arber,  Mgr.'  I  will  ask  yon  U  yon 
know  whose  signature  that  is?  A.  Yes;  Mr. 
J.  M.  Barber.  Q.  Who  Is  this  J.  M.  Barbert 
A.  He  Is  the  manager  of  the  Leader  Fence 
Machine  Manufacturing  Company.  Q.  Whm 
did  the  Bank  of  Commerce  purchase  that  note? 
•  •  •  With  reference  to  the  maturity, 
when  was  It,  before  or  after?  A.  Long  be- 
fore! Q.  What  consideration.  If  any,  did  the 
Bank  of  Commerce  give  for  it,  cash  or  what* 
A.  Cash.  Q.  In  what  way  did  the  Bank  of 
Commerce  get  It  with  reference  to  its  being 
in  the  regular  course  of  business?  A  Mr. 
Barber  presented  this  note  with  others  and 
we  purchased  them  of  him  In  the  regular 
course  of  business.  Q.  What  knowledge  or 
notice.  If  any,  did  you  or  the  bank  have  of 
any  defense  of  any  kind  to  the  payment 
of  this  note?  A.  None  whatever.  Q.  Did 
you  know  of  any  reason  of  any  kind  why 
the  maker  should  not  pay  the  note?  U  wo, 
state.    A.  None  wnaterer." 

Cross-examination:  "Q.  Do  yon  know 
where  Mr.  Barber  came  from  when  be  came 
to  sell  this  note?  A.  I  do  not  Q.  Had  you 
seen  him  before  that?  A.  Yes,  sir.  Q. 
Where  and  when?  A.  In  the  bank  at  a 
previous  time.  Q.  Had  he  made  some  ar- 
rangement, or  had  some  conversation  with 
yon,  relative  to  the  pnrcliase  of  certain  notes 
that  he  might  obtain?  A.  No,  sir.  Q.  Did 
yon  have  any  Intimation  of  any  kind  that  he 
would  bring  certain  notes  to  yon  to  pnr- 
diase?  A.  No,  sir.  Q.  Wbat  was  the  na- 
ture of  his  conversation  with  regard  to  this 
paper?  A.  He  presented  us  a  bunch  of  pa- 
per, and  asked  ns  on  what  basis  we  wonld 
pnrchase  them.  We  figured  on  them,  and 
pnrchaaed  them.  Q.  Did  be  tell  you,  or 
make  you  acquainted  with,  the  nature  of 
bis  business  at  these  times?  A.  Yes,  sir. 
Q.  Wbat  business  did  be  say  be  was  engag- 
ed in?  A.  Manufacturing  machines  for  mak- 
ing wire  fence.  Q.  Did  you  know  anything 
of  this  company  at  the  time  that  be  came 
there?  A.  Yes,  sir.  Q.  Did  yon  inquire  In- 
to the  nature  and  character  of  the  company? 
A.  Yes  sir.  Q.  And  yon  imew  that  he  was 
the  manager?  A.  Yes,  sir.  Q.  Did  you  buy 
the  note  from  him  before  you  found  out  the 
financial  responsibility  of  the  maker?  A. 
Yes,  sir.  Q.  How  much  did  you  pay  for  the 
note?  A.  It  was  bought  together  with  others. 
Q.  What  others?  A.  There  were  five  differ^ 
ent  sets  of  notes  presented  at  that  time  for 
dlscopnt  Q.  How  much  did  yon  say  you 
paid  for  the  note?  A.  It  was  bought  with 
others  and  not  bought  separata  Q.  Have 
you  any  idea  how  much  you  paid  for  this 
note?  A.  For  the  aggregate?  Q.  Yes.  A. 
I  have.  Q.  How  much  did  the  notes  aggre- 
gate, that  you  purchased  at  that  time?  A. 
I  beUeve  $1,900.  Q.  That  was  the  face  of 
the  notes?  A.  Yes,  sir.  Q.  What  did  you 
pay  for  them?  A.  |900.  Q.  How  did  yon 
pay  it?    A.  In  cash.    Q.  Do  you  know  any- 


thing about  this  man  Barber's  financial 
standing?  A.  Yes,  sir.  Q.  What  do  yon 
know  about  him?  A.  His  record  Is  good. 
Q.  When  you  answer  that,  do  yon  mean  with 
reference  to  the  company  that  he  acted  as 
manager  for,  or  his  own  responsibility?  A. 
The  company  and  his  own  responsibility.  Q. 
Both  together?  A.  Yes,  sir.  Q.  Did  you  as- 
certain that  fact  before  you  pnrdiased  the 
notes?  A.  Yes,  sir.  Q.  I  believe  you  an- 
swered that  you  did  not  make  any  Inquiry 
about  the  maker  of  this  note?  A.  Not  before 
purchasing.  Q.  Did  you,  of  any  of  those 
notes  that  you  purchased?  A.  No,  sir.  Q. 
Did  yon  Icnow  anything  about  their  character 
or  standing  financially?  A.  Only  the  affida- 
vits that  were  attached  to  those  notes.  Yon 
might  not  call  It  an  affidavit,  but  a  memoran- 
dum obtained  from  one  of  the  officers,  If  I 
am  not  mistaken,  that  the  makers  of  these 
notes  had  property  In  their  own  names,  and 
were  responsible  people." 

This  was  all  the  testimony  offered  on  the 
bona  fides  of  the  transfer  of  the  note,  which 
was  negotiable  In  form. 

Defendant  then  took  the  stand  on  bis  own 
behalf  and  testified  that  the  note  was  given 
to  a  Mr.  Flefield,  who  was  an  agent  of  the 
Leader  Fence  Machine  Manufacturing  Com- 
pany, and  offered  to  prove  by  hlmseif  and 
others  that  Flefield,  representing  the  fence 
machine  company,  made  the  representationB 
alleged  In  the  answer  to  procure  defendant's 
signature  to  the  note;  and  that  the  ma- 
chines, for  which  the  note  was  given,  were 
an  entire  failure,  and  did  not  build  fences 
as  represented,  were  not  practical  In  any 
way,  and  were  absolutely  worthless;  and 
also  that  the  machines  were  to  be  sent  to 
Nelson,  freight  prepaid,  which  was  not  done; 
and  that  as  soon  as  defendant  had  discover- 
ed the  fraud  and  misrepresentations  he  of- 
fered to  return  the  machines  and  supplies 
that  he  bad  received  from  the  company.  Ibis 
offer  of  proof  was  denied  by  the  court,  and, 
no  other  testimony  being  offered,  the  court 
directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest 

In  the  case  of  Violet  v.  Rose,  89  Neb.  667, 
68  N.  W.  216,  after  a  careful  and  pains- 
taking review  of  the  former  decisions  of 
this  court  the  mle  was  established  that, 
where  fraud  Is  alleged  In  the  inception  of 
the  note,  the  burden  Is  on  the  plaintiff  to 
prove  the  bona  fides  of  the  transfer;  but, 
where  a  want  of  consideration  is  relied 
upon,  the  burden  Is  on  the  defendant  to 
show  the  mala  fides  of  the  transfer.  It  Is 
also  determined  In  this  case  that  the  order 
of  proof,  where  failure  of  consideration  Is 
pleaded  against  an  Indorsee,  rests  in  the 
sound  discretion  of  the  trial  court;  that 
is,  that  the  court  may  pwmlt  testimony 
tending  to  show  a  failure  of  consideration 
before  evidence  tending  to  impeach  the  good 
faith  of  the  indorsement  has  been  offored. 
Now,  In  the  case  at  bar,  plaintiff,  on  his  own 
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volition,  Introdaced  eyldeuce,  already  set 
out  In  tbis  opinion,  tending  to  show  the 
good  faith  of  the  purchase  of  the  note  In 
suit,  and  the  only  evidence  offered  by  de- 
fendant, touching  on  this  qneatl(m,  waa  auch 
as  was  elicited  from  plaintiff's  president  on 
bis  cross-examination.  This  testimony  was 
that  the  president  of  the  bank  had  pur- 
chased this  note  with  others,  aggregating 
$1,900,  for  the  sum  of  $900;  that  he  knew 
that  the  party  offering  the  notes  was  the 
general  manager  of  the  payee  of  the  note, 
and  that  the  payee  waa  engaged  in  the 
manufacture  of  fence  machines;  and  that  both 
the  general  agent  and  the  payee  were  re- 
ported to  be  solvent.  Now,  as  before  stated, 
there  was  no  allegation  In  the  answer  that 
the  maker  of  the  note  was  solvent,  or  that 
the  makers  of  any  other  of  the  bnnch  of 
notes  purchased  by  plaintiff  were  solvent 
The  only  thing  touching  on  this  question 
was  the  answer  of  plalntlfTs  witness  that 
certain  property  statements  were  attached  to 
the  notes.  Defendant  offered  no  testimony 
directly  tending  to  show  that  any  of  the 
makers  of  the  notes  purchased  by  the  bank 
were  in  fact  solvent  and  known  to  be  so  by 
the  plaintiff  at  the  time  of  the  purchase. 
If  ail  the  evidence  offered  had  l>een  admit- 
ted, it  would  have  constituted  no  defense 
against  an  Indorsee  under  the  law  merchant. 
In  Dobbins  v.  Oberman,  17  Neb.  163,  22  N. 
W.  856,  it  is  said  that,  to  defeat  a  recovery 
on  a  promissory  note  in  the  hands  of  an  in- 
dorsee who  takes  It  before  maturity  for  a 
valuable  consideration,  "It  is  not  sufficient 
to  show  that  he  took  it  under  circumstances 
which  ought  to  excite  suspicion  in  the  mind 
of  a  prudent  man.  *  *  *  To  have  that 
effect  it  must  be  shown  that  he  took  the 
paper  under  circumstances  showing  bad  faith 
or  want  of  honesty  on  his  part."  This  doc- 
trine has  been  quoted  with  approval  in 
Ruhlee  v.  Davis,  S3  Neb.  779,  51  N.  W.  185, 
29  Am.  St  Rep.  509 ;  Martin  v.  Johnston,  84 
Neb.  797,  52  N.  W.  819;  Bank  17.  Penning- 
ton, 57  Neb.  404,  77  N.  W.  1084.  The  only 
evidence  offered  which  in  any  way  tends  to 
impeach  the  good  faith  of  the  purchase  of 
the  note  in  suit  was  the  discount  which  the 
Indorsee  received  on  the  whole  bunch  of 
notes  purchased.  These  notes  presumably 
were  for  small  sums,  on  different  persons 
residing  at  considerable  distance  from  the 
place  of  business  of  the  Indorsee,  so  that 
the  cost  of  collection  might  reasonably  have 
been  taken  into  consideration  in  estimating 
the  discount  on  the  paper.  The  note  In  suit 
tx>re  no  Interest  by  Ita  terms,  and  there  is  no 
evidence  that  any  of  the  others  differed  In 
this  respect 

The  question  of  the  solvency  of  the  mak- 
ers was  not  placed  In  Issue  by  the  proof  offer- 
ed, BO  that  the  only  question  to  determine 
is  whether  or  not  the  discount  for  which  the 
notea  were  purchased,  standing  alone,  is 
sufficient  to  show  bad  faith  in  their  pur- 


chase. While  the  purchase  of  n^otlable 
paper  on  a  known  solvent  maker  for  a 
sum  materially  less  than  the  face  of  the 
paper  is  often  referred  to  by  Judges  and 
text  writers  as  a  circumstance  tending  to 
show  bad  faith  In  its  purchase,  yet,  unless 
the  consideration  is  grossly  inadequate,  tills 
circumstance  alone  is  not  sufficient  to  es- 
tablish the  mala  fides  of  the  transfer. 

We  are  therefore  of  the  opinion  that  the 
evidence  offered  was  wholly  insufficient  to 
show  either  bad  faith  or  want  of  consider- 
ation in  the  purchase  of  the  note,  and  con- 
sequently it  Is  Immaterial  whether  the  evi- 
dence offered  by  defendant  tending  to  show 
a  want  of  consideration  as  between  the 
original  parties  to  the  note  had  been  ad- 
mitted or  excluded,  for  In  either  event  an 
instruction  directing  a  verdict  for  the  plain- 
tiff should  have  been  given.  We  therefore 
recommend  that  the  Judgment  of  the  dis- 
trict court  be  affirmed. 

AMES  and  BPFBBSON,  CO.,  concur. 

PBR  CI7RIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgmoit  of  the 
district  court  is  affirmed. 


BROCKWAY  V.  RBTNOLDS  et  aL 
(Supreme  Court  of  Nebraska.    Oct  4,  1906.) 

1.  Justices  of  thb  Pkaok — ^AppbaIi — Oour- 

IXBCI.A.IM PLEADINO. 

On  appeal  to  the  district  court  a  defendant 
is  not  required  to  allege  a  counterclaim  in  the 
same  language  in  which  it  waa  pleaded  in  the 
inferior  court  It  is  lufSdent  if  tlie  identity 
of  the  counterclaim  la  preserved. 

[E}d.  Note. — For  cases  In  point  see  voL  81, 
Cent.  Dig.  Justices  of  the  Peace,  ||  665-678.] 

2.  BsoBowB— AonoR  Aoaiust  Dkpositabt — 

DXFENBES. 

The  depositary  of  funds  in  escrow  is  entitled 
to  prove  any  facta  which  would  defeat  the  plain- 
tifrg  claim  thereto. 

[Ed.  Note. — For  cases  in  point  sea  voL  10, 
Cent.  Dig.  Escrows,  {{  15,  21.] 

(Syllabua  by  the  Court) 

Oonunlssioners'  Opinion.  Department  Mo. 
1.  Appeal  from  District  Court  Dawes  Coun- 
ty;   Harrington,  Judge. 

Action  commenced  before  a  justice  of  the 
peace  by  Horace  Brockway  against  Henry 
Reynolds  and  others.  From  a  Judgment  for 
plaintiff  on  appeal  to  the  district  court,  de- 
fendanta  appeal.  Reversed,  and  new  trial 
granted. 

Albert  W.  Crites  and  Ernest  H.  Slattery, 
for  appellanta.  J.  B.  Porter  and  D.  B. 
Jenckes,  for  appellee. 

HPFEEISON,  CL  Xbls  action  was  instttated 
before  a  Justice  of  the  peace  In  Dawes  county, 
and  taken  on  appeal  to  the  district  court 
The  plaintiff  alleged  that  he  Issued  his  cbedc 
on  the  Commercial  State  Bank  of  OrawfOrd 
In  the  aum  of  |125  payable  to  the  defoidant 
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Pitman;  that  said  cSmA  was  deposited  with 
tlie  defendants  Reynolds  and  Slatteiy  with 
a  written  agreement,  providing  that  the  che<^ 
should  be  delWered  to  Pitman  whenever  he 
procured  the  transfer  to  the  plaintiff  of  a 
certain  mortgage  deed  and  the  notes  secured 
thereby;  that  Pitman  never  secured  the 
transfer  of  said  mortgage  and  notes;  that 
It  was  then  beyond  his  power  so  to  do;  that 
Pitman  indorsed  the  check  In  controversy; 
and  that  defendants  negotiated  the  same 
without  plaintiff's  knowledge  or  consent;  and 
that  the  amount  thereof  was  paid  from  the 
plalntlfTs  funds.  The  defendant  Pitman  filed 
a  counterclaim  in  which  be  alleged  that  on 
or  about  the  7th  day  of  January,  1901,  the 
plaintiff  agreed  to  pay  him  the  sum  of  $100 
for  bis  deed  conveying  to  the  plaintiff  the 
legal  title  to  the  land  described  In  the  plain- 
tiff's petition;  that  the  deed  and  purchase 
price  were  dq>oslted  with  defendants  Rey- 
nolds and  Slattery,  to  become  effective  upon 
plaintiff's  receiving  the  sheriffs  deed  to  the 
same  premises;  that  on  or  about  the  2Sth 
day  of  March,  1901,  the  plalntUt,  without  the 
knowledge  or  consent  of  the  defendant  Pit- 
man,  and  for  the  purpose  of  cheating  and 
defrauding  the  defendant  out  of  the  sum  of 
$100,  represented  to  Reynolds  and  Slattery 
that  he  wanted  to  show  said  deed  to  his 
attorneys  for  examination,  and  If  they  would 
let  blm  take  it  tor  that  purpose  he  would 
return  it  In  a  short  time.  Upon  such  r^re- 
sentations  the  deed  was  delivered  to  plaintiff, 
who  converted  the  same  to  his  own  use  and 
caused  it  to  be  recorded;  that  plaintiff  for- 
bade Reynolds  and  Slattery  to  pay  the  $100 
purchase  price  to  Pitman.  He  prayed  Judg- 
ment against  the  plaintiff  for  $100.  The 
plaintiff  filed  a  motion  to  strike  the  defend- 
ant's counterclaim  from  the  files,  for  the 
reason  that  it  set  forth  a  separate  and  distinct 
contract  not  pleaded  In  the  court  below. 
This  motion  was  allowed,  and  the  counter- 
claim stricken.  The  counterclaim  alleged 
In  the  inferior  court,  omitted  the  reference 
to  the  obtaining  of  the  sherllTs  deed,  pleaded 
In  the  district  court,  and  failed  to  allege 
when  the  delivery  of  the  deed  was  to  be  made 
under  the  agreement  Otherwise,  the  counter- 
claim alleged  In  the  district  court  was  sub- 
stantially as  that  in  the  Justice's  court.  It 
has  been  held  by  this  court  that  a  cause  of 
action  on  appeal  need  not  be  alleged  in  the 
same  language  used  in  the  Inferior  court, 
but.  If  the  Identity  of  the  cause  of  action  is 
preserved,  the  pleading  Is  sufficient  Citi- 
zens' State  Bank  v.  Pence  et  al.,  69  Neb. 
679,  81  N.  W.  623;  Levi  v.  Fred.  38  Neb. 
666,  67  N.  W.  386. 

In  the  case  at  bar  the  counterclaim  allied 
was  the  fraudulent  procuring  of  the  deed 
by  the  plaintiff  from  the  depositary  for  which 
the  plaintiff  had  agreed  to  pay  a  fixed  price. 
By  the  counterclaim  alleged  In  each  court, 
the  defendant  Pitman  sought  to  recover  the 
amount  The  court's  order  striking  the 
counterclaim  from  the  files  was  wrong,  and. 


for  this  reason,  the  Judgment  of  the  district 
court  should  be  reversed  as  to  the  defendant 
Pitman. 

Defendants  Reynolds  and  Slattery  filed 
their  separata  answer,  claiming  $26  for  serv- 
ices rendered  plaintiff,  and  alleging  that  the 
defoidant  Pitman  demanded  of  them  $100 
of  the  amount  deposited,  as  the  considera- 
tion for  the  deed  delivered  to  plaintiff.  Af- 
ter the  court  struck  out  the  counterclaim  of 
the  defendant  Pitman,  Reynolds  and  Slattery 
asked  leave  to  amend  the  prayer  of  their 
answer  by  asking  Judgment  against  the  plain- 
tiff for  the  additional  $100  as  a  protection  to 
them  against  the  claim  of  Pitman.  This  the 
court  refused. 

There  was  evidence  Introduced  to  the  effect 
that  $100  of  the  $1.26  deposited  was  to  be 
used  to  pay  for  Pitman's  deed;  the  other 
$26  to  pay  Pitman  for  his  services  in  pro- 
curing an  assignment  of  a  mortgage  on  the 
same  land;  the  whole  amount  to  be  delivered 
to  Pitman,  whenever  he  should  procure  the 
assignment  of  the  mortgage  to  plaintiff. 
There  was  also  evidence  that;  in  the  event 
that  Pitman  failed  to  procure  the  assignment 
of  the  mortgage,  the  check  was  to  be  re- 
turned to  plaintiff,  unless  be  should  then 
elect  to  pay  $100  for  the  deed.  There  was 
evidence,  also,  showing  that  the  plaintiff 
fraudnlentiy  obtained  possession  of  the  deed 
from  Reynolds  and  Slattery.  Whether  such 
evidence  might  be  overcome  by  plaintiff,  we 
are  unable  to  say,  as  he  was  not  required 
to  refute  it  Consideration  of  the  same  was 
taken  from  the  Jury  by  the.  rulings  of  the 
trial  court  It  appears  that  the  plaintiff 
has  procured  Pitman's  deed  to  certain  land. 
He  agreed  to  pay  for  same,  but  has  not  done 
so,  and,  according  to  the  Judgment  of  the 
district  court  will  avoid  paying  for  it  or 
will  subject  the  defendants  to  further  and 
unnecessary  litigation.  If  the  defendants' 
theory  of  the  case  is  right  then  $100  of  the 
amount  deposited  by  the  plaintiff  with  Rey- 
nolds and  Slattery  belongs  to  Pitman,  and 
defendants  should  have  a  Judgment  against 
the  plaintiff  for  a  dismissal  of  his  case,  and 
tor  Interest  and  costs.  But  the  trial  court 
refused  defendants  a  hearing  on  their  theory 
of  the  case,  and  gave  Judgment  to  the  plain- 
tiff tor  the  amount  sued  for,  less  the  amount 
due  to  Reynolds  and  Slattery  for  services 
performed.  As  the  depositary  of  the  funds 
In  escrow,  Reynolds  and  Slattery  were  bound 
to  account  to  Pitman  for  his  property  de- 
posited with  them,  and  were  entitied  to  prove 
any  facts  which  would  defeat  the  plaintifTs 
claim  thereto,  and  show  the  title  to  the  de- 
posited funds  In  their  codefendant  Bvldence 
of  Pitman's  claim  to  the  $100  deposited 
should   have   been   submitted   to   the  Jury. 

We  recommend  that  the  Judgment  of  the 
trial  court  be  reversed  for  a  new  trial  upon 
the  pleadings,  including  the  counterclaim 
stricken  from  the  answer  of  the  defendant 
Pitman,  upon  his  refiling  the  same. 

AMES  and  OLDHAM,  Ca,  concur. 
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PBB  CUBIAM.  For  the  reasons  appear- 
ing In  the  above  opinion,  the  Judgment  of 
the  district  court  is  reversed  for  a  new  trial 
ai>on  the  pleadings,  Including  the  counter- 
claim, strlckoi  from  the  answer  of  the  de- 
fendant Pitman. 


AMERICAN  BONDING  OO.  OF  BAI/TI- 
MORB   V.   PULYBB   et   aL 

(Sopreme   Court   of  Nebraska.    Oct.   4,   1906.) 

1.  DKPoamoRB — RxDucnoii  to  Wbitiko. 

A  deposition  to  be  admitted  in  evidence 
moat  be  reduced  to  writing  by  the  officer  taking 
the  deposition,  or  bj  the  witness  giving  the  teatf 
mony,  or  by  a  disinterested  person,  in  the  pres- 
ence of  the  officer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Depositions,  H  147-164.] 

2.  SAltE. 

A  certificate  to  a  deposition,  which  fails  to 
show  that  the  deposition  wss  reduced  to  writ- 
ing by  the  officer,  or  by  the  witness,  or  by  a  dis- 
interested i>er8on,  in  the  presence  of  the  officer, 
and  which  further  falls  to  show  that  the  depo- 
sition was  taken  at  the  time  and  place  named 
in  the  notice,  is  fatally  defective. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Depositions,  |  1^.] 

(Syllabus  by  the  Court) 

Commlsslonenr  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Kearney 
County ;     Adams,   Judge. 

Action  by  the  American  Bonding  Company 
of  Baltimore  against  Belle  M.  Pnlver  and 
others.  Judgment  for  defendants,  and  plaln- 
tlfC  appeals.    AArmed. 

Hall  &  Stout  and  J.  H.  Bobb,  for  appel- 
lant M.  D.  King  and  J.  L.  McPbeely,  for 
appellees. 

OLDHAM,  O.  This  was  an  action  in  the 
nature  of  a  creditor's  bill  seeking  to  set 
aside  the  conveyances  of  a  tract  of  land  In 
Kearny  county.  Neb.,  from  defendant  Belle 
M.  Pnlver  to  Christ  Doyle,  and  from  Ruth 
A.  Doyle,  the  widow  and  devisee  of  Christ 
Doyle,  to  James  B.  Pulver,  the  husband  of 
Belle  M.  Pulver.  The  petition  alleged  that 
these  transfers  were  made  without  consider^ 
atlon  and  for  the  purpose  of  hindering  and 
delaying  the  plaintiff,  who  was  a  ludgment 
creditor  of  Belle  M.  Pnlver.  The  answer 
was  in  the  nature  of  a  general  denial.  There 
was  a  trial  of  the  Issues  to  the  court  and, 
at  the  close  of  the  testimony,  plaintiff's  bill 
was  dismissed.  To  reverse  this  judgment  of 
the  district  court,  plaintiff  has  appealed  to 
this  court 

An  allied  error  of  the  district  court  In 
suppressing  the  deposition  of  William  M. 
Reinbardt  which  was  relied  upon  by  the 
plaintiff  to  establish  its  claim  as  a  purchas- 
er and  assignee  of  the  Judgment  against 
Belle  M.  Pulver  and  others,  is  the  only  as- 
signment relied  upon  for  a  reversal  of  the 
Judgment  It  Is  conceded  that,  without  the 
evidence  contained  in  tills  deposition,  plain- 


tUTs  testimony  was  ImraflldeDt  to  sastaln 

a  Judgment  In  its  favor,  so  tiiat  the  only 
question  to  t>e  determined  is  whether  or  not 
the  district  court  erred  In  supressing  this  de- 
poslticm.  The  notice  to  take  the  d^osltlon 
was  of  the  statutory  form  and  was  to  tlie 
effect  that,  on  Monday,  the  1st  day  of  May, 
1905,  the  plaintiff  would  take  the  depositions 
of  William  M.  Relnhardt  and  other  witnes- 
ses therein  named,  before  comjietent  author- 
ity, St  the  office  of  the  American  Bondinc 
Company  in  the  city  of  Baltimore,  state  of 
Maryland,  at  the  hour  of  10  o'clock  a.  m., 
with  authority  to  adjourn  from  day  to  day 
until  all  such  depositions  shall  have  been 
taken.  A  copy  of  this  notice  was  duly  served 
upon  the  attorneys  of  the  defendants.  The 
certificate  to  the  deposition  of  William  M. 
Relnhardt,  taken  under  this  notice,  was  as 
follows:  "State  of  Maryland,  City  of  Balti- 
more— Set :  I,  Millard  Leonard,  a  duly  quali- 
fied notary  public  of  tlie  state  of  Maryland, 
In  and  for  the  city  of  Baltimore,  do  hereby 
certify  that  William  M.  Relnhardt  was  by 
me  first  duly  sworn  to  testify  to  the  trutb, 
the  whole  truth,  and  nothing  but  the  truth, 
and  that  ttie  above  deposition  by  him  sul>- 
scrlbed  to,  as  above  set  fortli,  was  reduced 
to  writing  by  my  official  stenographer,  J. 
C.  Hayne,  under  my  dictation  and  super- 
vision, in  my  presence  and  was  snbscrit>ed 
to  In  my  presence,  and  was  taken  in  my  of- 
fice in  Baltimore  City,  and  that  I  am  not 
counsel  or  ■  attorney  for  either  party.  In 
testimony  whereof,  I  hereunto  subscribe  my 
name  and  affix  my  notarial  seal,  this  first 
day  of  May,  A.  D.,  1906.  Millard  Leonard, 
Notary  Public.  [Seal.]"  Section  S86  of  the 
Code  of  Civil  Procedure  provides  that 
"the  officer  taking  the  depositions  shall  annex 
thereto  a  certificate  showing  the  following 
facts:  First  That  the  witness  was  first 
sworn  to  testify  to  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  Second.  That 
the  deposition  was  reduced  to  writing  by 
some  proper  person  (naming  him).  Tlilrd. 
That  the  deposition  was  written  and  subscrib- 
ed In  the  presence  of  the  officer  certifying 
thereto.  Fourth.  That  the  deposition  was 
taken  at  the  time  and  place  specified  in  the 
notice."  A  substantial  compliance  with  these 
requirements  of  the  statute  is  a  necessary 
prerequisite  to  the  admission  of  a  d^ioslUon 
in  evidence  in  the  trial  of  a  cause.  An  «z- 
amtnatlon  of  the  provisions  of  the  secttim 
Just  quoted  shows  what  are  the  essential  re- 
quirements of  a  certificate  to  a  deposition. 
The  certificate  must  show  that  the  witness 
was  sworn  to  testify  to  the  truth,  and  "sec- 
ond, that  the  deposition  was  reduced  to  writ- 
ing by  some  proper  person."  The  provision 
requiring  a  proper  person  mast  be  read  in 
connection  with  section  880,  which  says: 
"The  deposition  shall  be  written  in  the  pres- 
ence of  the  officer  taking  the  same,  elthw 
by  the  officer,  the  witness,  or  some  disinter- 
ested person."    Here  is  a  llmltatiom  on  the 
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authority  to  write  the  deposition,  eren  In 
the  presence  of  the  officer,  and  this  llmita- 
tl(m  is  that  either  the  officer  must  write  It, 
or  tlie  witness  must  write  it,  or  some  dis- 
interested perscm  must  write  It,  and  then  it 
most  be  subscribed  by  the  witneea.  Now, 
the  certificate  In  the  case  at  bar  shows  that 
the  deposition  was  reduced  to  writing  by  J. 
C.  Hayne,  the  official  stenographer  of  the 
aotary,  but  it  does  not  show  that  J.  C  Hayne 
was  a  disinterested  party.  And  if  he  waa 
not  a  disinterested  party,  he  was  not  a  proper 
person  within  the  meaning  of  section  385  of 
the  Code,  above  quoted.  The  fourth  pro 
Tislon  of  section  385,  supra,  is  that  the  certif- 
icate shall  show  that  the  deposition  was 
talien  at  the  time  and  place  specified  in  the 
notice.  The  notice,  as  before  set  out,  pro- 
Tides  that  the  deposition  should  be  taken. 
at  the  office  of  the  American  Bonding  Com- 
pany In  the  dty  of  Baltimore,  while  the 
certificate  shows  that  the  deposition  was  tak- 
en "in  my  office  in  Baltimore  City,"  mean- 
ing '  the  office  of  Millard  Leonard,  notary 
public.  It  therefore  appears  that  the  certif- 
icate was  Irregular  In  not  showing  that  the 
testimony  was  reduced  to  writing  by  a  dis- 
interested party,  or  a  proper  person,  and 
also  defective  in  not  showing  that  it  was 
taken  at  the  time  and  place  in  the  notice 
specified. 

We  are  therefore  of  opinion  that  the  trial 
judge  was  justified  in  suppressing  the  depo- 
sition, and  we  recommend  that  the  judgment 
of  the  district  court  be  affirmed. 

AMES  and  EPPERSON,  CC.,  concur. 

PER  CURIAM.  For  tile  reasons  given 
in  the  foregoing  opinion,  the  judgment  of 
the  district  ocmrt  Is  affirmed. 


KEOKLER  T.   MODERN    BROTHERHOOD 

OF  AMERICA. 
(Supreme   Ooart  of  Nebraska.    Oct.   i,   1906.) 

Tkiai.  —  Dnocnifo  Vebdioi  —  Fauajke  or 

Pboov. 

Where  there  is  an  entire  failure  of  proof 
to  sustain  a  material  allegation  of  the  plain- 
tUTs  petition,  put  in  issue  by  the  answer,  the 
action  of  the  district  court  in  directing  a  verdict 
for  the  defendant  will  l>e  sustained. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Die  Trial,  U  381-387.1 

CSyllabos  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Cass  County; 
Jessen,  Judga 

Action  by  Thomas  F.  Keckler  against 
the  Modem  Brotlierhood  of  America.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

A.  N.  SalllTan,  for  appellant  Byron 
Clark,  for  appellee. 

JACKSON,  C.  The  defendant  is  a  tn- 
temal  beneficiary  association  organleed  on- 


der  the  laws  of  Iowa  with  authority  to  trans- 
act business  In  Nebraska.  It  issues  certif- 
icates providing  for  indemnity  In  case  of 
death,  benefits  for  total  disability  occasioned 
by  old  age,  and  accident  Insuranca  It  is, 
by  its  charter,  exempted  from  liability  for 
accident  to  those  of  its  members  who,  when 
received  into  the  order,  have  a  defective 
hand,  arm,  foot,  leg,  or  ey&  On  March  15, 
1901,  the  plaintiff  applied  for  membership 
through  a  local  lodge  in  Cass  county.  The 
medical  examination  disclosed  that  his  right 
eye  was  Injured  when  he  was  an  Infant 
six  years  of  age,  causing  a  loss  of  sight  in 
that  eye.  On  April  8tb,  following  the  ap- 
plication and  examination,  the  Supreme 
Lodge  issued  its  certificate  containing  pro- 
visions for  payment  of  death  loss  and  per- 
manent disability  benefits;  through  that 
portion  of  the  certificate  providing  for  acci- 
dent insurance  had  been  drawn  diagonally 
10  red-ink  lines.  The  certificate  in  this  con- 
dition was  delivered  to  the  plalntiS,  who 
In  September  14^  1903,  sustained  an  injury 
resulting  In  a  broken  leg.  He  claimed  lia- 
bility on  the  part  of  tne  association,  which 
was  denied;  hence  this  action. 

The  petition,  omitting  the  formal  parts, 
is  as  follows:  (1)  "The  plaintiff  complains 
of  the  defendant  fo^  that  at  the  time  herein- 
after mentioned,  defendant  was  and  now  is 
a  corporation  duly  organized  with  lawful 
authority  to  issue  policies  of  life  and  acci- 
dent insurance.  (2)  On  or  about  the  8th  day 
of  April,  1901,  said  defendant  in  considera- 
tion of  the  snm  of  $16,  made  and  delivered 
to  plaintiff  Its  policy  of  Insurance  in  writ- 
ing on  the  life  of  plaintiff  and  against  acci- 
dent, in  tbe  sum  of  $100,  If  the  plaintiff 
should  by  accident  receive  a   broken   leg. 

(8)  On  or  about  the day  of  September. 

1903,  and  while  said  policy  was  in  full  force, 
said  plaintiff  received  a  personal  Injury,  ac- 
cidentally resulting  in  a  broken  leg,  being 
an  accident  insured  against  by  said  policy 
of  insurance.  (4)  The  plaintiff  duly  perform- 
ed all  the  conditions  of  said  policy,  on  his 
part  to  be  performed.  (6)  Plaintiff  has  made 
due  proof  of  said  accident,  in  conformity 
with  the  requirements  of  said  policy.  Bald 
policy  is  hereto  attached,  marked  Ex.  A.  and 
made  a  part  of  this  petition.  (6)  No  part  of 
said  insurance  has  been  paid,  and  there  is 
now  due  from  defendant  to  plaintiff  there- 
on the  sum  of  $100,  together  with  interest 
thereon  at  7  per  cent  from  October  1,  1003. 
on  which  sum  plaintiff  prays  Judgment,  with 
costs  of  suit" 

The  answer  put  in  issue  tiie  liability  for 
accidents.  At  the  close  of  the  evidence  tbe 
court  directed  a  verdict  for  the  defendant 
and  entered  Judgment  thereon.  The  plain- 
tiff appeals. 

As  we  view  the  case  the  court  took  the 
only  course  justified  by  the  evidence.  It 
seems  to  be  the  contention  of  the  plaintiff 
that  the  red  lines  In  the  contract  are  for 
ornamental  purposes.    This  is  hardly  consist- 
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ent  with  the  fact  Tb*  pmpoae  of  thest 
lines  on  tbe  face  of  the  certificate  was  clear- 
ly to  eliminate  the  feature  of  accident  In- 
surance, as  provided  by  the  fundamental 
law  of  tbe  order.  It  is  an  ordinary  method 
of  reforming  printed  blanks  to  confcKm  to 
actual  contracts. 

Tbe  action  being  to  recover  on  an  express 
contract,  the  written  Instrument  failed  to 
sustain  tbe  plalntlfTs  cause  of  action,  and 
we  recommend  that  the  Judgment  appealed 
from  be  affirmed. 

ALBERT  and  DUFFIB,  CO.,  concor. 

PER  CURIABf.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  judgment  of 
tbe  district  court  Is  afflrmedl 


DRISCOLL  T.  MODERN  BROTHERHOOD 

OF  AMERICA. 
(Supreme  Court  of   Nebraska.    Oct.  4,   1906.) 

1.  InsuBARCK  —  Bbbaoh  or  Coifoinoiia  — 
Waivkb. 

A  waiver  of  a  condition  will  not  be  Im- 
plied from  an  act  not  inconsistent  with  an  in- 
tention to  insist  upon  performance. 

2.  Sauk— Pebsokb    Atjthobizbd    to    Waits 
Conditions. 

Tbe  acta  relied  upon  as  constitutine  a 
waiver  moat  be  those  of  the  person  whose 
rights  are  affected  by  it,  or  of  some  one  duly 
authorised   to  act  for  Um. 

3.  Samk— Acts  of  Subobdikatb  OnroBBS. 

Where  the  constitution  of  a  beneficiaiy 
association  requires  the  Initiation  of  a  meml>er 
as  a  condition  precedent  to  the  delivery  to  him 
of  a  benefit  certificate,  the  nnauthorlzed  de- 
livery of  such  certificate  to  him  by  a  subor- 
dinate officer  before  initiation  will  not  operate 
as   a  waiver   of  such   condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  H  1834,  1856.] 

4.  SaHE— AUTHOBITT    TO    RECEIVB    PAYMENTS. 

A  secretary  of  subordinate  lodge,  by  virtue 
of  his  authority  to  receive  payment  from  mem- 
bers of  their  dues  and  assessments,  has  no  aa- 
thority  to  receive  such  payments  from  non- 
members,  and  in  case  he  does,  and  without  the 
Imowledge  or  consent  of  the  association,  or  If 
his  acts  in  that  behalf  are  repudiated  by  it,  it 
is  not  thereby  estopped  to  deny  that  the  per- 
sons   thus    making   payment    are   members. 

5.  PBINOIPAI,    AND     AOENT    —    UWAtTTHOBIZED 

Acts  of  Agent— RATinoATiOK—AtjTHOBiTT 

or  Agent. 

An  agent  cannot  ratify  his  own  unauthor- 
ized acts. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent    Dig.    Principal   and   Agent,    |   021.] 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Lincoln 
County;    Grimes,  Judge. 

Action  by  Dennis  A.  DrlscoU  against  tbe 
Modem  Brotherhood  of  America.  Judgment 
tor  plalntlfT,  and  defendant  appeala  Re- 
versed and  remanded. 

H.  M.  Sinclair,  for  appellant  Tbos.  0. 
Patterson,  for  appellee. 

ALBERT,  C.  Tbe  plaintiff  (ai^eUee) 
brought  bis  action   against  tbe  defoidant 


on  a  ben^dary  cerUflcata  whldi  purports 
to  have  been  iasned  to  blm  by  tbe  defend- 
ant on  tbe  SOth  day  of  April,  1904.  The  cer- 
tificate on  Its  face  Is,  in  effect  a  life  and 
accident  insurance  policy,  insuring  the  plain- 
tUTs  life  In  tbe  snm  of  $3,000,  and  Indemni- 
fying him  In  one-fourth  that  sum  against 
certain  bodily  Injnriea  resnltlng  from  ac- 
cidental causes;  the  loss  of  an  eye  being  in- 
cluded among  such  injuries.  The  defendant 
Is  a  fraternal  beneficiary  association  organ- 
ized and  carried  on  for  the  sole  benefit  of 
Its  members  and  their  beneficiaries,  bavins 
a  lodge  system,  witb  ritualistic  work  and  a 
representative  form  of  government  and,  ac- 
cording to  the  stipulation  of  the  parties,  at 
the  date  of  tbe  certificate  was  doing  busi- 
ness in  this  state  under  the  provisions  of 
section  91  et  seq.,  chapter  43,  Comp.  St  1005, 
relating  to  associations  of  that  charactw. 
Tbe  constitution  requires  application  for 
membership  to  be  accompanied  by  certain 
fees  and  to  be  voted  upon  by  tbe  sut)ordlnato 
lodge.  If  the  vote  be  favorable  to  the  ap- 
plicant be  shall  then  l>e  examined  by  tbe 
local  physician,  and,  if  recommended  by  him, 
the  application  shall  be  forwarded  to  tbe 
bead  physician  of  the  association.  If  the 
application  be  accepted  by  the  head  physi- 
cian, he  shall  forward  it  to  the  supreme 
secretary  of  the  order,  who  shall  forthwith 
issue  a  benefit  certificate  in  such  amount  as 
the  bead  physician  shall  authorize,  not  above 
a  given  amount  for  the  applicant  and  trans- 
mit the  same  to  the  subordinate  lodge 
through  which  the  application  was  made. 
The  constitution  also  provides  that  upon  re- 
ceipt of  the  certiflcate  by  tbe  snbordUiate 
lodge,  tbe  president  thereof  shall  notify  the 
applicant,  and  be  shall  be  initiated  at  a  rega- 
lar  or  special  meeting,  but  that  at  any  time 
before  Initiation  tbe  lodge  may  refuse  to 
initiate  him,  in  which  case  the  certificate 
shall  be  returned  to  the  supreme  secretary, 
with  a  certificate  of  the  action  of  the  sub- 
ordinate lodge,  and  the  initiation  fee  re- 
turned to  the  applicant  If  tbe  applicant 
falls  to  report  for  Initiation  within  60  day* 
after  his  certificate  has  issued,  he  for- 
feits his  membership  fee,  and,  if  he  still 
desires  to  become  a  member,  must  make  an- 
other application,  in  which  case  tbe  feea 
paid  on  bis  first  application  are  credited  on 
the  second.  As  soon  aa  admitted  to  member- 
ship each  membw  is  required  to  deposit 
with  the  secretary  of  tbe  subordinate  lodge 
the  amount  of  one  benefit  assessment  months 
ly  per  capita  tax,  tbe  local  dues  for  one 
month,  and  certain  dues  to  the  reserve  fund. 
Thereafter  he  is  required  to  pay  certain  as- 
sessments, monthly  dues,  and  a  per  capita 
tax.  The  assessments,  the  per  capita  tax, 
and  a  portion  of  the  membership  fee  are  to 
be  remitted  by  the  secretary  of  the  subor- 
dinate lodge  to  the  secretary  of  the  supreme 
lodge.  The  constitutional  requirements  with 
respect  to  the  terms  and  conditions  upon 
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which  members  may  be  received  Into  the 
order,  the  Inltiatloa  of  candidates  for  member- 
ship, and  the  payment  required  upon  ad- 
mlsalon  to  membership,  are  followed  by 
these  proTlsions:  "Sec.  O.  The  liability  ot 
this  f^temlty  for  the  payment  of  benefits 
npon  the  death  or  Injury  of  a  member  shall 
not  begin  until  all  the  acts,  qnallflcatlons 
and  reqohements  prescribed  for  the  ap- 
plication In  the  above  dlvlalon,  and  In  all  the 
laws,  rules  and  regulations  and  ritual  of  the 
fraternity  shall  have  been  fully  complied 
with  by  him,  and  until  all  acts  therein 
prescribed  for  the  lodge  shall  have  been  fnlly 
compiled  with  by  It,  and  until  bis  application 
shall  have  been  approved  by  the  lodge  and 
heed  physician,  and  a  benefit  certificate 
issued,  as  provided  In  section  G  of  this  divi- 
sion and  delivered  to  applicant  while  In  good 
tiealth.  And  no  officer  of  this  fraternity  Is 
anthorized  or  permitted  to  waive  any  of  the 
provlslona  of  this  division  or  of  these  laws 
or  any  other  of  the  laws  of  this  fraternity 
which  shall  relate  to  the  contract  of  insur- 
ance between  the  members  and  the  fra- 
ternity." 

The  plaintUTs  application  for  membership 
was  favorably  acted  upon  by  the  subordinate 
lodge  In  this  state,  and  approved  by  the  local 
pbyslcian,  as  well  as  by  the  head  physician 
of  the  association,  and  his  beneficiary  cer- 
tificate, bearing  date  of  April  SO,  1904,  and 
duly  signed  by  the  proper  officers,  was  for- 
warded by  the  supreme  secretary  to  the  secre- 
tary of  the  subordinate  lodge.  The  plalntiCT  had 
paid  all  membership  fees  required  by  him  up  to 
that  tlm&  On  the  morning  of  the  lOth  day  of 
May,  1904,  at  plaintiff's  solicitation,  the  cer- 
tificate was  delivered  to  him  by  the  secre- 
tary, to  whom  he  paid,  at  the  same  time, 
the  Initiation  fee.  A  few  days  afterward 
be  paid  ttie  secretary  the  advance  assessment 
and  monthly  dues,  which  the  constltntion  re- 
quires a  member  to  pay  upon  his  initiation. 
He  subsequently  paid  the  secretary  the  as- 
sessments and  dues  for  June  and  July  of  the 
same  year  as  tbey  became  due  according  to 
the  laws  of  the  association.  He  was  not 
Initiated  as  a  member  until  July  17,  1004. 
The  Initiation  fees  were  remitted  to  the  su- 
preme secretary  August  27,  1004,  who  at 
ODce  retnmed  them  to  the  local  secretary, 
with  a  letter  denying  that  platatlff  had  ever 
been  a  member  and  directing  that  the  money 
be  returned  to  bim.  On  the  evening  of  May 
19,  1904,  and  after  he  had  received  bis  cer- 
tificate, the  platntur  met  with  an  accident 
which  resulted  In  the  loss  of  one  of  his  eyes. 
His  claim  for  Indemnity  was  rejected  by  the 
association  on  the  ground  that  Ilablll^  on 
the  certificate  had  not  attached  when  the 
accident  occurred.  The  defense  Interposed 
to  tile  BOit  brought  on  the  certificate  was 
based  on  the  same  ground.  A  trial  to  the 
court  without  a  Jury  resulted  In  a  finding 
and  Judgment  for  the  plaintiff.  Tha  de- 
fendant association  appeals. 

Tba  constltatlon  of  the  association,  as  well 


aa  the  atatnta  under  which  It  la  conceded 
It  does  business,  restricts  the  benefits  of 
the  association  to  Its  members  and  their 
beneficiaries.  It  is  a  secret  order,  and  It 
la  a  matter  of  common  knowledge  that  In- 
itiation is  a  condition  precedent  to  mem- 
bership in  an  order  of  that  character.  To 
speak  of  an  uninitiated  member  of  a  secret 
order  would  involve  a  contradiction  of  terms. 
The  plaintiff  appears  to  concede  that  mem- 
bership In  the  order  is  a  condition  precedent 
to  a  recovery  on  his  certificate  and  that 
the  constitution  contemplates  that  initiation 
shall  precede  membership,  but  Insists  that 
It  was  competent  for  the  association  to 
waive  the  requirement  as  to  InltlatlMi,  and 
that  by  the  delivery  of  the  certificate,  and 
the  acceptance  and.  retention  of  the  fees, 
dues,  and  assessments  paid  by  him.  It  did 
waive  such  requirement,  and  Is  now  es- 
topped to  deny  that  be  was  a  member  In 
good  standing  when  the  accident  occurred. 
So  far  as  the  membership  fee  paid  by  the 
plaintiff  Is  concerned,  the  constitution,  as  we 
have  seen,  expressly  provides  that,  in  casa 
an  applicant  shall  fail  to  report  for  initia- 
tion within  60  days  after  his  certificate  la 
issued,  he  shall  forfeit  the  membership  fee, 
subject,  however,  to  his  right  to  have  It 
credited  on  the  membership  fee  for  a  second 
application.  Consequently,  the  retention  of 
this  particular  fee  by  the  association  is  not 
inconsistent  with  an  Intention  on  its  part  to 
insist  upon  initiation  as  a  condition  pre- 
cedent to  liability  on  the  certificate.  A 
waiver  of  a  condition  will  not  be  implied  from 
an  act  not  inconsistent  with  an  intention  to 
Insist  npon  its  performance.  Kilpatrlck  ▼. 
Kansas  City,  etc.,  R.  R.  Co.,  88  Neb.  620,  57 
N.  W.  664,  41  Am.  St  Rep.  741.  Besides, 
this  money  was  not  retained  by  the  home  of- 
fice, but  was  returned,  as  we  have  aeea,  to 
the  local  secretary. 

It  remains,  then,  to  inquire  whether  the  de- 
livery of  the  certificate  to  the  plaintiff  by  the 
secretary  of  the  subordinate  lodge,  and  the 
retention  of  the  payment  subsequently  made 
by  the  plaintiff  to  such  secretary,  amount 
to  a  waiver  of  the  provision  requiring  initia- 
tion. One  of  the  essential  elements  of  a 
waiver  Is  that  the  acts  relied  npon  as  con- 
stituting a  waiver  be  those  of  the  persons 
whose  rights  are  to  be  affected  by  it,  or  of 
some  one  duly  authorized  to  act  for  bim. 
The  association  is  a  corporation,  and,  conse- 
quently, can  act  only  through  its  officers  or 
agents.  Such  officers  or  agents  may  bind  It 
while  acting  within  the  scope  of  their  au- 
thority, but  not  beyond.  The  authority  of 
each  Is  defined  and  limited  by  the  constltntion 
of  the  association,  which  is  a  part  of  the  con- 
tract upon  which  the  plaintiff  seeks  to  re- 
cover. He  to,  therefore,  chargeable  with  no- 
tice of  such  limitations,  and  no  question  of 
ostensible  authority  arises.  That  the  consti- 
tution of  the  association  contemplates  that 
the  certificate  shall  remain  in  the  custody  of 
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tbe  rabordlnata  lodge,  and  not  be  delivered 
to  the  person  upon  whose  application  It  was 
issued,  clearly  appears  from  the  provision 
which  authorizes  such  lodge  to  reject  the  ap- 
plicant when  he  offers  himself  fOr  initia- 
tion, and  requires  It,  in  such  case,  to  return 
the  certificate  to  the  supreme  secretary.  The 
duties  of  the  secretary  of  a  subordinate 
lodge,  as  defined  by  the  constitution,  are  to 
receive  payment  of  dues,  assessments,  etc, 
from  members  of  his  lodge,  keep  the  records, 
and  perform  such  other  acts  as  usually  per- 
tain to  the  ofiSce  of  secretary.  He  is  not  a 
general  agent,  with  authority  to  bind  the  as- 
sociation generally,  but  a  special  agent,  with 
authority  to  bind  his  principal  while  acting 
within  the  scope  of  his  authority  as  defined 
by  the  constitution,  which,  as  before  stated, 
is  a  part  of  plaintiff's  contract  He  has 
no  authority  to  admit  members  to  the  order, 
nor  to  waive  any  of  the  requirements  for 
membership.  He  was  a  mere  custodian  of 
the  certificate,  without  authority  to  deliver 
tt  pending  plalntilTs  Initiation.  Plaintiff  re- 
ceived the  certificate  with  full  knowledge  of 
the  secretary's  lack  of  authority  to  deliver 
It  at  that  time  The  delivery  of  the  cer- 
tificate was  not  the  act  of  the  association, 
or  of  any  one  authorized  to  act  for  It  In  that 
behalf,  and  therefore  lack^  an  essential  ele- 
ment of  a  waiver. 

We  come,  now,  to  the  acceptance  and  re- 
tention by  the  secretary  of  the  subordinate 
lodge  of  the  dues  and  assessments  paid  by 
plaintiff  subsequent  to  the  date  of  the  deliv- 
ery to  him  of  the  certificate.  Tbe  record 
does  not  show  that  any  of  these  payments 
were  brought  to  the  knowledge  of  the  su- 
preme lodge.  It  does  show  that  two  of  them 
were  brought  to  the  notice  of  the  supreme 
secretary,  who  at  once  repudiated  them  on 
the  ground  that  the  plaintiff  was  not  a 
member  of  the  as8ociatI(»i.  The  reception  of 
these  payments  stand,  then,  merely  as  the 
acts  of  the  secretary  of  the  subordinate  lodge. 
He  had  authority  to  receive  such  payments 
from  members  of  the  association,  and,  while 
acting  within  tbe  scope  of  such  aathorlty, 
could  bind  his  principal.  But,  having  no 
authority  to  admit  meml>ers  into  the  asso- 
ciation directly,  there  Is  nothing  in  the  natare 
of  his  authority  to  receive  payments  from 
actual  members,  from  which  authority  to 
confer  membership  by  Indirection,  to  waive 
any  of  the  constitutional  requirements  with 
respect  thereto, .  can  be  implied.  The  ques- 
tion of  ratification  does  not  arise,  because 
the  acts  relied  upon  aa  a  ratification,  as  well 
as  those  claimed  to  have  become  binding  by 
such  ratification,  were  the  unauthorized  acts 
of  the  same  agent,  and  it  is  elementary  that 
an  agent  cannot  ratify  his  own  hnauthorlzed 
act  A  different  question  might  arise,  were 
it  shown  that  these  payments  had  been  ac- 
cepted or  retained  with  the  knowledge  or 
consent  of  the  association.  But  such  is  not 
the  case.    The  plalntUTs  position,  as  dls- 


doaed  by  the  record,  is  that  of  one  who  has 
knowingly  dealt  with  an  agent  acting  b^ooA 
the  scope  of  his  aathorlty,  and  whose  acts 
were  repudiated  by  the  principal  as  soon  as 
they  became  known  to  him.  Neither  waiver 
nor  estoppel  against  the  principal  can  be 
predicated  on  that  state  of  tacts.  The  de- 
cision might  be  put  on  tbe  ground  that  no 
waiver  or  estoppel  Is  pleaded  by  the  plain- 
tiff; but,  as  the  case  must  go  back  for  a 
new  trial,  we  thought  best  to  discuss  what 
appeared  to  us  the  more  important  features 
of  the  case. 

It  Is  recommended  that  tbe  Judgment  of 
tbe  district  court  be  reversed,  and  tbe  cause 
(remanded  fw  farther  proceedings  accord- 
ing to  law. 

DUFFIB  and  JACKSON,  GC.,  concur. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  is  reversed,  and  the  cause  re- 
manded for  farther  proceedings  accordlns 
to  law. 


CITIZENS'  INS.  CO.  v.  HERPOIiSHEIMER 
et  al.  PHENIX  INS.  CO.  OF  BROOKLYN, 
N.  T.,  V.  SAME.  RELIANCE  INa  CO.  OF 
PHIIiADELPHIA,  PA.,  v.  SAME. 

(Supreme  Court  of  Nebraska.     Oct  4,  1906.) 

1.  TbIAL— SgfABATE      ISSCES— (30DXFENDARTB. 

An  attorney,  employed  by  tbe  inanred  to 
make  out  proof  of  loss,  refused  to  surrender 
the  policies  of  which  he  had  possession,  claim- 
ing a  Hen  thereon  for  professional  services.  In 
a  suit  brought  against  the  insurance  companies, 
the  attorney  was  made  a  party  defendant,  and 
filed  an  answer  and  cross-petition  asking  Judg- 
ment against  the  plaintiffs  for  the  amount  due 
him  for  bis  services  and  that  It  be  made  * 
lien  on  any  judgment  wltich  the  plaintitF  might 
obtain  against  the  defendants.  Tbe  defend- 
ants asked  that  the  issues  made  by  their  an- 
swers and  those  made  by  the  answer  and  croas- 
bill  of  the  attorney  be  tried  separately.  This 
the  court  denied,  and  proceeded  to  take  evi* 
dence  on  all  the  issues  made  by  the  several 
parties.    Btid  not   reversible   error. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Trial,  fi  6.  7.] 
Z  PLBADiira— AiraRDMXRT— OoNDinons. 

At  the  conclusion  of  the  evidence  the  de- 
fendants asked  leave  to  file  an  amendment  to 
their  answers  to  conform  to  the  proof  twfore 
the  court  The  trial  was  to  the  court  without 
a  Jury.  The  application  to  amend  was  taken 
under  advisement  by  the  court  and  thus  held 
nntil  the  final  determination  of  the  case,  when 
an  order  was  entered  allowing  tbe  amendment, 
but  reciting  that  "it  would  be  considered  as 
denied  by  the  plaintiffs."  Hdd,  that  a  motion 
for  Judgment  on  the  pleadings  in  favor  of  the 
defendants  was  properly  overruled,  as  the  eifect 
of  the  order  allowing  the  amendment  to  be 
filed  was  to  grant  sncn  leave  only  on  condition 
that  the  statements  In  the  amendment  shonld  be 
considered  denied  by  the  plalntitb  without  any 
formal  pleading  to  that  effect  being  filed,  and 
the  defendants  could  not  have  any  Mnefit  from 
tbe  amendment  withont  recognising  .the  con- 
dition. 

[Ed.  Note. — For  cases  in  point,  set  voL  38, 
Cent  Dig.  Pleading,  |  e36.J 
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&  Inbubaicoi— Loss  BT  Fno— Afpbaibkkbii* 

— Dkhard. 

All  verbal  demands  for  an  appraiaement 
and  for  an  examination  of  the  inaured  ander 
oath  tonclilnc  the  caam  end  origin  of  the  fire 
are  merged  in  a  eubaeqnent  written  demand 
therefor. 
4,  Bam»— BuFHoimoT  or  Dkka.iid. 

A  written  demand  for  the  examination 
imder  oath  of  the  insnred,  made  Jointly  bj 
three  Insurance  companies,  and  which  omiU 
to  name  the  time  and  place  for  sach  examina- 
tion, or  the  person  before  whom  it  ia  to  take 
place,  ia  not  a  sufficient  demand. 
6.  Writ  of  Ebrob— Rbtiew— Habvless  Eb- 

BOB— Admission    or   Btidbhci— Tbiai.    bt 

Couarr. 

In  a  case  tried  to  the  court,  the  presump- 
tion obtains  that  the  court,  in  arriving  at  a 
decision,  will  consider  such  evidence  only  as  is 
competent  and  relevant,  and  this  court  will 
not  reverse  a  case  so  tried  because  other  evi- 
dence was  admitted. 

[Eid.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error.  S  4042.1 

6.  iNStTBAHCE— IRBCBABLE  IKTEBKSI  IN  PBOP- 
KBTT— COICKISSIOIt      MGBCHANT. 

/A  party  to  whom  goods  are  consigned  for 
sale  on  commission,  and  who  ia  required  to 
account  to  the  owner  for  ail  goods  received, 
has  an  Insurable  interest  therein.^ 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Oent.  Dig.  Insurance,  |  144.] 

T.  Saux— Pboofs  or  Loss— Falsk  Sweabirq. 
False  swearing  in  the  proof  of  loss  cannot 
be  predicated  upon  a  daim  made  for  the  re- 
tail price  of  the  goods  for  freight,  drayage, 
washing,  setting  up,  etc.,  where  such  claim  ia 
made  in  good  faith,  under  the  advice  of  an  at- 
torney regularly  employed  to  advise  and  assist 
in  making  such  proof. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.    Dig.    Insurance,    |{    1362-1365.] 

&  Wbit    or   Ebbob— RxTixw— FiNDiHoa    bt 

COUBT.  ,   ^ 

The  findings  of  a  court  in  a  case  tried 
to  the  court  without  the  intervention  of  a  Ju- 
ry are  entitled  to  the  same  weight  as  the  ver- 
dict of  a  jury,  and  will  not  be  set  aside  when 
there  is  evidence  to  support  them. 
(SyUabus  by  the  Court.) 

Commleslonen'  Opinion,  Department  NOk 
2.  Error  to  District  Conii,  Lancaster  Coun- 
ty;  Cornish,  Judge. 

Actions  by  Martin  Herpolsbeimer  and  oth- 
ers against  the  CitiBens'  Insurance  Company, 
the  Phenix  Insorance  Company  of  Brooklyn, 
M.  T.,  and  the  Bellanoe  Insurance  Company 
of  Philadelphia,  Pa.,  to  recover  on  policies 
of  fire  insurance.  F.  P.  Olmstead  was 
joined  as  codefendant,  and  filed  an  answer 
and  cross-bill.  Judgment  for  plaintiffs,  and 
the  defendant  insurance  companies  bring 
error.    AlBrmed. 

Greene,  Breckenridge  &  Kinsler  and  Hall, 
Woods  &  Pound,  for  plaintiffs  In  error. 
Field,  Rlcketts  A  Rlcketts,  for  defendants  in 
error. 


DTJFFIB,  0.  These  actions  are  brought  on 
policies  of  flre  Insurance  Issued  by  the  sev- 
eral plaintiffs  In  error  to  the  defendants  in 
error  on  their  stock  of  buggies,  wagons, 
plows,  harvesters,  and  all  other  merchandise 
nsnaily  kept  In  a  business  of  this  kind,  like 
harness,   binding   twine,   eta    The   Herpol- 

1(»N.W.-11 


•b^men  were  Insured  in  different  companies 
for  $8,000,  $1,000  of  which  was  In  the  Citl- 
sens'  Insurance  Company,  $2,000  in  the  Pb*- 
nix  Insurance  Company,  and  $1,000  in  the 
Reliance  Insurance  Company.  The  balance 
of  the  $8,000,  aside  from  $8,000  carried  by 
the  Citizens'  Insurance  Company  in  a  sepa- 
rate policy  not  involved  in  these  actions,  wan 
carried  in  other  companies.  On  the  night  of 
August  21,  1904,  a  flre  occurred,  whereby  cer- 
tain of  the  Insnred  property  was  wholly  de- 
stroyed and  other  parts  thereof  damaged. 
F.  P.  Olmstead,  an  attorney  at  Hastings, 
was  employed  to  advise  and  assist  the  Her- 
polshelmers  in  their  preparation  of  proofs  of 
loss  and  in  attempting  to  adjust  the  same 
with  the  several  companies.  Afterward 
other  attorneys  were  employed,  and  Olm- 
stead refused  to  surrender  to  the  plaintiffs 
the  policies  which  had  been  placed  in  his 
bands.  When  suit  was  brought  on  the  poli- 
cies Involved  in  this  action,  Olmstead  was 
made  a  party  defendant,  in  order,  as  stated 
by  the  defendants  in  error,  that  the  policies 
might  be  available  on  the  trial  and  the  de- 
fendant companies  discharged  from  further 
liability  thereon.  Olmstead  filed  an  answer 
and  cross-bill,  setting  up  an  attorney's  Hen 
on  the  policies  for  legal  services  performed, 
and  asking  that  he  might  have  judgment  for 
the  amount  of  his  claim  against  the  Herpol- 
shelmers,  and  that  It  be  made  a  lien  on  any 
amount  recovered  by  them.  As  his  claim 
has  been  fully  settled  and  disposed  of,  it 
will  not  be  further  noticed,  except  so  far  as 
it  Is  necessary  to  discuss  the  claim  made  by 
the  plaintiffs  in  error  that  they  were  preju- 
diced by  his  claim  being  litigated  In  the 
same  suit  In  which  they  were  defending 
against  a  recovery  on  the  policies  by  the 
Herpolsheimers.  The  case  against  the  Cltl- 
Eens'  Insurance  Company  was  tried  to  the 
court  without  a  jury,  and  the  other  cases 
were  submitted  by  stipulation  on  the  same 
evidence,  and  the  stipulation  further  provides 
that  they  are  to  be  submitted  to  this  court 
upon  the  same  brief.  The  court  found 
against  the  plaintiffs  In  error,  and  entered 
judgment  for  $946.79  on  each  $1,000  of  the 
amount  of  the  insurance.  The  policies  oon- 
tatu  the  following  provision:  "This  entire 
policy  shall  be  void  ♦  *  •  in  case  of  any 
fraud  or  false  swearing  by  the  insured  touch- 
ing any  matter  relating  to  this  insurance  or 
the  subject  thereof,  whether  before  or  after 
a  loss."  At  the  conclusion  of  the  evidence 
plaintiffs  In  error  asked  leave  to  amend  their 
answers  to  conform  to  the  proof.  The  amend- 
ment alleged  false  statements  on  the  part  of 
the  defendants  in  error.  In  that  their  sworn 
proof  of  loss  was  false  and  fraudulent  In 
many  particulars  specifically  set  out  In  the 
amendments  offered.  These  amendments 
were  lodged  with  the  clerk  March  14,  1905, 
but  the  court  held  the  same  under  advise- 
ment until  the  final  decision  of  the  cases  on 
the  merits  on  April  8,  1906.    From  the  Jour- 
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nal  entry  It  appears  that  the  conrt  then  made 
the  following  dlspoBltlon  of  the  application 
to  amend  the  answers:  "At  the  conclusion 
of  the  evidence  the  defendant  company  re- 
quested leave  to  file  a  supplemental  answer 
charging  the  plaintiffs  with  false  swearing 
In  their  proof  of  loes.  Ruling  at  the  time 
was  reserved.  The  defendant  company  has 
placed  In  the  hands  of  the  clerk  the  proposed 
supplemental  answer.  Leave  Is  now  given 
the  defendant  company  to  file  the  same.  It 
will  be  considered  as  denied  by  the  plaintiff." 

After  the  entry  of  Judgment,  plaintiffs  in 
error  filed  a  motion  for  judgment  otn  the 
pleadings,  grounded  upon  the  fact  that  de- 
fendants In  error  had  filed  no  reply  to  the 
allegations  of  the  amended  or  supplemental 
answers,  and  the  first  assignment  of  error 
argued  In  the  brief  Is  based  upon  the  refusal 
of  the  court  to  sustain  said  motion  and  to 
enter  Judgement  in  favor  of  the  plaintiffs  in 
error.  It  is  urged  that  under  our  practice  all 
material  allegations  of  an  answer  not  denied 
by  the  reply  stand  admitted;  and  It  was 
held  In  Grant  v.  Bartholomew,  67  Neb.  673, 
78  N.  W.  814,  that  "though  the  evidence  dis- 
proves the  material  allegations  of  new  mat- 
ter In  the  answer,  such  evidence  will  be  dis- 
regarded, unless  such  new  matter  is  denied 
by  a  reply."  That  a  material  allegation  In 
the  petition  not  denied  by  the  answer,  or  in 
the  answer  not  controverted  by  the  reply, 
stands  admitted,  is  the  rule  of  our  Code, 
which  the  plaintiffs  in  error  insist  shall  be 
applied  in  these  cases.  To  this  contention 
we  cannot  agree.  Aside  from  the  fact  that 
leave  to  file  this  amendment  was  not  given 
until  the  entry  of  final  Judgment  in  the  case, 
when  the  defendants  in  error  had  no  oppor- 
tunity to  file  a  reply,  is  the  provision  of  sec- 
tion 144  of  the  Code  of  Civil  Procedure,  pro- 
viding for  amendments,  which  directs  the 
court  to  ajlow  them  on  such  terms  as  shall 
be  Just/when  leave  was  asked  to  file  the 
amendments  In  question,  the  court  took  the 
matter  under  advisement  and  did  not  pass 
upon  the  question  until  It  had  finally  dis- 
posed of  the  case.  It  then  allowed  the 
amendment  to  be  filed  upon  condition  that 
the  allegations  therein  contained  should  be 
considered  denied.  If  the  plaintiffs  In  error 
wish  to  avail  themselves  of  any  benefit  from 
their  amendments,  they  must  accept  the  condi- 
tions Imposed  by  the  court  In  allowing  the 
same.  It  Is  not  unreasonable  to  attach  to 
the  filing  of  an  amended  pleading  under  the. 
facts  above  set  out,  a  condition  that  the  al- 
legations contained  In  the  amendment  shall 
be  considered  denied  without  the  filing  of  any 
formal  pleadings  by  the  opposite  party  con- 
troverting its  allegations. /Any  other  course 
would  have  worked  a  grave  injustice  to  the 
defendants  In  error,  who  were  not  present 
and  had  no  opportunity  to  reply. 

When  the  case  was  called  for  trial,  the 
plaintiffs  in  error  requested  that  the  Issues 
made  between  the  Herpolshelmers  and  the 


companies,  and  the  issues  raised  by  the 
pleadings  filed  by  Olmstead,  be  separately 
tried.  This  was  refused  by  the  court,  and. 
such  refusal  is  assigned  as  error.  It  is  in- 
sisted, and  there  Is  some  force  in  the  sugges- 
tion, that  Olmstead  and  the  Herpolshelmers 
tried  the  case  on  inconsistent  and  conflict- 
ing theories,  and  that  plaintiffs  in  error  had 
to  meet  each  of  those  theories,  and  were 
placed  at  a  disadvantage  in  consequence 
thereof.  We  cannot  avoid  the  suspicion, 
after  reading  Olmstead's  pleading  in  the 
case,  that  plaintiffs  In  error  were  quite  con- 
tented that  Olmstead  should  remain  a  party 
to  the  suit,  and  establish,  if  he  could,  the 
allegations  of  his  cross-bill.  That  his  pres- 
ence in  the  action  was  more  embarrassing  to 
the  defendants  In  error  than  to  the  com- 
panies is  quite  apparent  from  an  Inspection 
of  the  record;  but  in  any  event  Olmstead 
had  no  claim  against  the  companies,  and  the 
most  he  could  do  was  to  establish  the  amount 
due  him  for  legal  services  from  the  Herpol- 
shelmers, and  have  this  claim  made  a  lien 
upon  any  judgment  that  might  t>e  entered 
against  the  companies  in  their  favor.  That 
is  was  reversible  error  to  join  the  trial  of 
these  two  claims  Is  not  apparent 

Assignments  3,  5,  and  6  each  relate  to  al- 
leged errors  In  the  Introduction  of  testimony. 
As  the  case  was  tried  to  the  court  without 
the  Intervention  of  a  jury,  the  admission  of 
incompetent  or  irrelevant  evidence  is  not  re- 
versible error.  In  Willard  v.  Poster,  24  Neb. 
205,  88  N.  W.  786,  It  Is  said:  "In  causes  thus 
tried,  It  has  been  often  held  by  this  as  well 
as  other  courts  that  error  for  the  admission 
of  Improper  evidence  would  not  lie.  The 
court  must  necessarily  have  an  opportunity 
to  examine  each  article  of  evidence  offered, 
even  for  the  purpose  of  rejecting  It;  and  so 
the  duty  of  acting  and  deciding  the  cause, 
upon  the  legal  and  relevant  evidence  selected 
from  the  mass  that  may  have  been  Intro- 
duced, may  be  as  well  discharged  by  the 
court  upon  the  final  consideration  of  the 
cause  as  to  pause  in  the  course  of  the  trial 
to  pass  upon  the  admissibility  of  the  several 
matters  offered  in  evidence."  This  has  been 
the  uniform  rule  of  this  court,  as  evidenced 
by  numerous  cases  since  the  decision  In  Wil- 
lard V.  Foster,  supra. 

The  fourth  assignment  relates  to  the  find- 
ing of  the  district  court  that  the  Herpolshel- 
mers had  an  Insiu'able  interest  in  what  is 
known  as  the  "Acme  harvester  repairs." 
The  evidence  is  sufficient  to  establish  the 
findings  of  the  court  tuat  the  Acme  harvester 
repairs  were  received  by  the  Herpolshelmers 
under  a  contract  by  which  they  were  au- 
thorized to  sell  the  same  and  give  title  there- 
to; that  they  were  to  receive  as  their  com- 
pensation the  amount  of  the  sale,  less  a 
fixed  price  for  the  goods;  and  they  were  lia- 
ble to  account  for  the  stipulated  price  if  the 
goods  were  not  accounted  for.  This,  no 
doubt,  under  the  authorities,  gave  the  Her- 
polshelmers  an    Insnrable   Interest   In   the 
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goods.  In  Insurance  Company  ▼.  Hyman,  | 
34  Neb.  704,  52  N.  W.  401,  It  was  held  that 
"an  interest,  to  be  Insurable,  does  not  de- 
pend necessarily  upon  the  ownership  ot  the 
property.  It  may  be  a  special  or  limited  In- 
terest, disconnected  from  any  title,  Hen,  or 
possession.  If  the  holder  of  an  Interest  In 
the  property  will  suffer  loss  by  Its  destruc- 
tl<»,  he  may  Indemnify  himself  therefrom 
by  a  contract  of  insurance.  If,  by  the  loss, 
the  bolder  of  the  interest  is  deprived  of  the 
possession,  enjoyment,  or  profit  of  the  prop- 
erty, or  a  security  or  lien  resting  thereon,  or 
other  certain  benefits  growing  out  of  or  de- 
pending upon  it,  he  has  an  insurable  in- 
terest" The  fact  that  the  contract  between 
the  Acme  Company  and  the  Herpolsheimers 
required  them  to  insure  the  property  In  the 
name  of  the  Acme  Company  is  a  matter 
solely  between  these  parties,  in  which  the  in- 
surance companies  are  not  interested. 

The  seventh  assignment  relates  to  alleged 
errors  of  the  court  on  its  finding  of  damages 
to  the  binding  twine,  the  value  thereof,  and 
the  admission  of  testimony  In  relation  there- 
to. None  of  the  twine  was  burned.  The 
damage  thereto  was  by  water.  A  portion  of 
the  twine,  perhaps  one-half  of  it,  was  taken 
out  of  the  burned  building,  put  upon  a  wagon, 
and  removed  to  what  is  known  in  Hastings 
as  the  "Minneapolis  Thresher  Building." 
One  or  more  witnesses  testified  that  this 
portion  of  the  twine  had  not  been  damaged 
by  water.  Other  witnesses  controverted  this, 
and  said  that  all  the  twine  liad  been  water- 
soaked.  Several  witnesses  testified  that  they 
had  had  experience  with  binding  twine,  and 
that  after  I>eing  wet  it  had  no  commercial 
valae.  It  further  appears  that  the  Herpol- 
sheimers proffered  this  twine  to  the  com- 
panies at  the  cost  price,  or  that  the  twln&  i)e 
placed  in  the  hands  of  any  dealer  the  com- 
panies might  select,  to  be  sold  by  him  to  the 
l)e8t  possible  advantage,  and  the  difference 
between  what  it  brought  and  Its  value  before 
the  fire  determine  the  damages.  If  the  twine 
was  not  damaged,  or  not  damaged  to  the 
extent  claimed  by  the  plaintiffs,  this  propo- 
sition was  entirely  fair,  and  practically  gave 
the  Insurance  companies  the  privilege  of  as- 
certaining the  damage  by  their  own  agent 

Relating  to  false  statements  in  the  proof  of 
loss,  which  Is  assignment  No.  8,  the  alleged 
false  swearing  is  Imsed  upon  the  fact  that  in 
the  proof  of  loss  many  of  the  items  constitut- 
ing It  were  placed  at  a  sum  In  advance  of  the 
factory  cost  and  that  the  proofs  made  claim 
for  the  loss  of  the  Acme  harvester  repairs,  in 
which,  it  Is  claimed,  the  defendants  had  no 
Insurable  interest  It  Is  shown  by  the  evi- 
dence that  Mr.  Olmstead,  the  attorney  en- 
gaged by  the  Herpolsheimers  to  prepare  the 
proofs  of  loss,  advised  them  that  they  were 
entitled  to  the  retail  price  of  the  goods,  and 
for  freight,  drayage,  washing,  setting  up, 
etc.  The  Herpolsheimers  acted  upon  this  ad- 
vice, and,  nothing  appearing  to  show  their 
lack  of  good  faith  in  so  doing,  they  cannot  be 


charged  with  willful  false  swearing.  That 
they  had  an  Insurable  Interest  In  the  Acme 
repairs  we  liave  already  determined. 

The  ninth  assignment  relates  to  finding  No. 
6  by  the  district  court,  which  is  in  the  follow- 
ing  words:    "That   plaintiffs    did   not,    nor 
ether  of  them,  refuse  to  submit  to  examina- 
tion under  oath  by  any  person  named  by  the 
defendant    company,   and   to   subscribe   the 
same."    September  14,  1904,  M.  M.  Hamlin, 
an  adjuster  representing  the  several  compan- 
ies, made  a  written  request  upon  the  plain- 
tiffs in  error  for  an  appraisement  of  the  loss, 
and  this  written  request  also  demanded  a 
sworn  examination  of  the  Herpolsheimers  in 
the   following    language:    "We   further   de- 
mand that  you  submit  to  a  sworn  examina- 
tion under  oath  regarding  the  cause  or  origin 
of  said  fire  and  such  other  facts  and  Infor- 
mation as  may  be  necessary  for  the  above  . 
companies  to  form  an  intelligent  opinion  of 
same."     Hamlin  claims  to  have  made  a  verbal 
demand  upon  both  the  Herpolsheimers  and 
their  attorney,  Olmstead,  for  an  examination 
at  his  hotel  In  Hastings  and  during  his  stay 
there,  and  he  testified  that  Olmstead  refused 
to  allow  his  clients  to  l>e  examined  under 
oath.    Olmstead  testified  that  he  met  Hamlin 
on  several  occasions,  "and  that  whenever  he 
suggested  or  demanded  that  the  plaintiffs  In 
the  case  should  be  examined  under  oath  by 
the  Insurance  company  I  made  him  the  ten- 
der that  they  would  appear  anywhere  and 
at  any  time,  and  answer  any  questions  that 
they  would  pot  to  us,  in  the  city  of  Has- 
tings."   It  further  appears  from  the  testi- 
mony of  Hamlin  that,  when  talking  with 
Olmstead  about  the  appointment  of  the  ap- 
praisers and  the  demand  for  a  sworn  examin- 
ation of  the  Herpolsheimers,  Olmstead  told 
him  to  put  his  demand  in  writing,  and  that 
thereupon  he  prepared  the  paper  containing 
the  demand  for  a  sworn  examination  and 
served  the  same  upon  the  Herpolsheimers 
and   their   attorney.    This   writen   demand 
must  be  regarded  as  merging  all  former  ver- 
bal requests,  and  as  the  final  demand  made 
upon  the  defendants^  in  error  for  a  sworn  ex- 
amination.   That    is    was   not    sufficient   Is 
abundantly  shown  by  the  authorities.    In  in- 
surance Co.  V.  Simmons,  49  Neb.  811,  69  N. 
W.  125,  it  is  said:    "But.  If  the  clause  in  the 
policy  under  consideration  be  one  with  which 
the  Insured  must  comply  in  order  to  recover, 
then  It  was  Incumbent  upon  the  Insurance 
company  to  fix  a  time  and  a  place,  and  to 
name  some  person  authorized  by  law  to  ad- 
minister oaths  before  whom  the  examination 
of  the  Insured  should  be  had.    The  insur- 
ance  company   did    none   of   these   things. 
Doubtless  the  time  fixed  for  the  examination 
must  have  been  within  a   reasonable  date 
after  the  company  received  notice  of  the  fire. 
Doubtless  the  place  of  the  examination  would 
have  been  at  a  reasonably  convenient  place 
In  the  county  where  the  assured  resided.    It 
remains  to  be  said  of  the  question  under  con- 
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sideratlon  that  a  fair  construction  of  the 
clause  of  the  policy  Is  that  the  Insured  shall 
submit  to  examination  under  the  oath  at 
audi  reasonable  place  as  may  be  designated 
by  the  company  or  Its  representative.  We 
reach  the  conclusion  that  the  Insurance  com- 
pany by  falling  to  demand  this  examina- 
tion -within  a  reasonable  time  after  the  Are, 
and  by  falling  to  designate  a  time  and  place 
and  an  officer  before  whom  such  examination 
should  occur,  has  not  put  Itself  In  a  position 
to  urge  the  refusal  of  the  Insured  to  submit 
to  an  examination  as  a  defense  to  this  ac- 
tion." The  written  demand  shows  for  it- 
self that  no  time  or  place  was  named  for  the 
jexamlnatJon,  no  person  before  whom  it 
should  talce  place  Is  named,  and,  however 
willing  the  parties  may  have  been  to  acqui- 
esce In  the  demand.  It  left  them  In  Ignorance 
of  the  person  before  whom  they  should  ap- 
pear, or  the  time  and  place  of  their  appear- 
ance. The  court,  therefore,  correctly  found 
that  the  plaintiffs  did  not  refuse  to  submit 
to  an  examination  under  oath  by  any  person 
named  by  the  defendant  companies. 

The  ninth  assignment  complains  of  the 
amount  of  Judgment  entered  by  the  district 
court  claiming  it  to  be  excessive.  It  would 
unduly  extend  this  opinion,  and  be  of  no  bene- 
fit to  the  profession,  to  review  the  evidence 
relating  to  the  amount  of  loss  and  damage. 
If  the  question  was  before  us  as  an  original 
proposition,  we  would  not,  perhaps,  give 
Judgment  for  the  full  amount  allowed  by  the 
district  court  There  is,  however,  evidence 
amply  sufficient  to  sustain  Its  findings,  and  in 
this  state  of  the  case  we  cannot  interfere 
The  case  was  apparently  tried  with  care,  and 
certainly  nothing-was  omitted  on  the  part  of 
the  defendants  below  In  making  their  de- 
fense. 

No  reversible  errors  being  shown  in  the 
records,  we  recommend  an  affirmance  of  the 
Judgments  in  the  several  cases. 

ALBERT  and  JACKSON,  CO.,  concur. 

FER  CURIAM.  For  the  reason  stated  in 
the  foregoing  opinion,  the  Judgments  of  the 
district  court  are  affirmed. 


In  re  LBHNHOPP'S  ESTATE.    FIRST  NAt. 

BANK  OF  PLATTSMOUTH  v.  LEHN- 

HOFF'S  ESTATE. 

(Supreme  Court  of  Nebraska.    Oct.  4,   1006.) 

Contracts  —  Considebation  —  Pebfobuancb 

or  Legal  Obligation. 

The  doing  of  that  which  the  creditor  of  a 
corporation  is  required  by  law  to  do  before 
he  could  maintain  an  action  against  the  stock- 
holders of  the  corporation  is  not  a  sufficient 
consideration  to  support  a  promise. 

[EM.  Note. — For  cases  in  point,  tee  vol.  11, 
•Cent   Dig.   Contracts,   «  273.] 

(Syllabus  by  the  Court) 


Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Cass  County; 
lessen.  Judge. 

Action  by  the  First  National  Bank  of 
Plattsmouth  against  the  estate  of  Frederick 
D.  LehnhofT.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

A.  L.  Tidd  and  Matthew  Gering,  for  ap- 
pellant   Byron  Clark,  for  appellee. 

JACKSON,  a  The  Plattsmoatb  Brick  & 
Terra  Cotta  Manufacturing  Company,  a  cor- 
poration doing  business  In  Cass  county,  was 
Insolvent  It  was  Indebted  to  the  First  Na- 
tional Bank  of  Plattsmouth  and  the  Bank  of 
Cass  county.  The  First  National  Bank  con- 
templated an  action  against  the  stockholders 
of  the  manufacturing  company  for  the  pur- 
pose of  recovering  the  amount  of  Indebtedness 
of  tbat  company  to  the  bank.  Cwtain  of 
the  stockholders  of  the  manufactorlng  com- 
pany submitted  to  the  creditor  banks  the 
following  written  proposition:  "Plattsmouth, 
Nebr.,  May  11.  1003.  We,  the  undersigned 
stockholders,  do  each  agree  with  each  other 
and  the  First  National  Bank  of  Plattsmouth 
and  the  Bank  of  Cass  County  of  Platts- 
mouth, or  either  of  them  accepting  in  writing 
hereon  this  proposition,  that  if  they  will  re- 
frain from  suing  us  as  stockholders  of  the 
Plattsmouth  Brick  &  Terra  Cotta  Manufac- 
turing Company,  until  the  assets  of  said  cor- 
poration are  exhausted  In  suits  by  each  of 
them  to  be  maintained  upon  their  respective 
notes  against  the  corporation,  that  when  the 
deficiency  is  ascertained  that  we  will  prorate 
among  ourselves,  based  upon  our  holdings  of 
stock  In  said  corporation,  such  deficiency, 
and  pay  It  J.  G.  RIchey.  W.  J.  White. 
F.  D.  Lehnhoff.  A.  Baxter  Smith.  D. 
Hawksworth.  Fred  Goss,  per  Henry.  T.  H. 
Pollock.  H.  B.  Burgess."  The  First  Nation- 
al Bank  accepted  the  proposition,  and  pro- 
ceeded In  an  action  at  law  in  the  district 
court  of  Cass  county  to  recover  Judgment 
against  the  manufacturing  company,  upon 
which  execution  was  issued  and  all  the 
assets  of  the  company  sold.  In  the  mean- 
time F.  D.  Lehnhoff,  one  of  the  stockholders, 
whose  name  appeared  upon  the  agreement 
with  the  bank,  died,  and  his  estate  was  in 
process  of  administration.  The  First  Nation- 
al Bank  filed  its  claim  against  Lehnhoff's  es- 
tate for  the  proportionate  share  due  the 
bank  under  the  terms  of  the  written  agree- 
ment. From  an  order  allowing  the  claim  an 
appeal  was  taken  to  the  district  court,  where 
a  Jury  trial  resulted  in  a  verdict  and  Judg- 
ment favorable  to  the  bank.  The  executrix 
appeals. 

It  appears  from  the  evidence  that  Lehn- 
hofTs  subscription  to  the  capital  stock  of  the 
manufacturing  company  was  fully  paid  up, 
and  that  his  name  on  the  written  agreement 
was  In  fact  signed  by  his  son,  George  Lehn- 
hoff. It  is  urged  on  appeal  that  the  written 
agreement  was  without  consideration,  and 
for    that    reason    unenforceable^    and   ^at 
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George  Leluilioff  was  without  authority  to 
■ign  the  written  agreement  on  his  father's 
behalf.  The  claim  of  want  of  consideration 
for  the  written  agreement  arises  ont  of  an 
application  of  section  4.  art  lib,  of  the  Con- 
Btltntlon.  The  proTlslons  of  that  section  are: 
"In  all  cases  of  claims  against  corporations 
and  joint-stock  associations  the  exact  amount 
Justly  due  shall  be  first  ascertained,  and  aft- 
er the  corporate  property  shall  have  been 
exhausted  the  original  subscribers  thereof 
shall  be  individually  liable  to  the  extent  of 
their  unpaid  subscription,  and  the  liability 
for  the  unpaid  subscription  shall  follow  the 
Bto<^"  It  Is  said  that  the  agreement  to  de- 
fer action  against  the  stockholders  until 
the  remedy  against  the  cori>oration  had  been 
•zhausted  Is  a  contract  to  observe  the  man- 
datory provisions  of  the  Constitution;  that 
no  action  on  behalf  of  the  bank  could  be 
maintained  In  any  event,  against  the  stock- 
holders until  Judgment  had  first  been  obtain- 
ed against  the  corporation  and  the  corporate 
property  exhausted.  The  constitutional  pro- 
vision Invoked  on  behalf  of  the  estate  has 
been  several  times  construed  by  this  court 
In  Globe  Pub.  Co.  v.  State  Bank,  41  Neb, 
175,  69  N.  W.  683,  27  L.  R.  A.  854,  an  ac- 
tion agahist  the  stockholders  of  a  corporation 
direct  for  a  debt  due  from  the  corporation, 
where  it  was  claimed  the  liability  of  the 
stockholders  arose  by  reason  of  a  failure  to 
publish  the  annual  notice  provided  by  statute 
of  Its  existing  debts,  It  was  held  that  the 
creditor  had  no  right  of  action  against  the 
stockholders  untU  it  had  reduced  Its  claim 
against  the  corporation  to  Judgment  and  until 
execution  Issued  upon  such  Judgment  bad 
been  returned  wholly  or  In  part  unsatisfied. 
In  Farmer's  Loan  &  Trust  Co.  v.  Funk  (Neb.) 
68  N.  W.  320,  an  action  to  enforce  the  spe- 
cial liability  of  a  stockholder  In  a  banking 
corporation  under  the  provisions  of  section 
7,  art  lib,  of  the  Constitution,  It  was  held 
that  before  the  special  liability  could  be  en- 
forced against  Individual  stockholders  the 
assets  of  the  corporation  must  first  be  ex- 
hausted under  the  provisions  of  section  4, 
here  being  considered,  while  in  State  y.  Ger- 
man Savings  Bank,  50  Neb.  735,  70  N.  W. 
221,  It  was  held  that  before  the  receiver  of 
a  banking  corporation  could  enforce  the  lia- 
bility for  unpaid  subscription  of  the  capital 
stock,  the.  indebtedness  of  the  bank  must 
first  be  ascertained  in  a  proper  proceeding 
for  that  purpose. 

It  does  not  appear  with  any  degree  of  cer- 
tainty upon  what  theory  the  bank  originally 
claimed  liability  of  the  stoi^holders  of  the 
manufacturing  company  for  the  debts  of  the 
company,  but  the  Inference  Is  that  they  sup- 
posed the  stockholders  to  be  liable  generally 


for  the  debts  of  the  Insolvent  corporation  and 
that  they  might  maintain  an  action  against 
the  stockholders  direct  because  of  that  lia- 
bility. It  does  not  seem  to  be  important 
however,  in  the  determination  of  this  case. 
Our  decision,  to  be  in  harmony  with  the 
former  holdings  of  this  court,  must  be  that 
the  bank  on  Its  own  behalf  could  not  main- 
tain an  action  against  the  stodcholders  with- 
out first  exhausting  its  remedy  against  the 
corporation  itself.  The  agreement  on  the 
part  of  the  bank  to  do  that  which  by  law  It 
was  required  to  do  before  It  could  maln- 
tata  an  action  against  the  stockholders  was 
not  a  sufficient  consideration  to  support  the 
promise  in  Its  behalf.  Bsterly  Harvesting 
Machine  Co.  v.  Prlngle,  «1  Neb.  265,  59  N.  W. 
804. 

It  Is  urged  by  the  appellee,  however,  that 
the  contract  is  enforceable.  Independent  of 
the  consideration  already  discussed,  because 
of  Ita  being  a  mutual  promise  between  the 
stockholders  with  each  other  for  the  benefit 
of  the  bank.  The  rule  thus  Invoked  is  ap- 
plicable to  subscription  lists,  where  a  com- 
mon object  is  to  be  obtained  for  the  benefit 
of  all.  The  case  of  Armann  v.  Bnel,  40  Neb. 
803,  59  N.  W.  615,  does  not  support  the  con- 
tention of  api)ellee.  There  tbe  purpose  of 
the  subscription  was  to  procure  for  a  rail- 
road corporation  a  tract  of  land  for  the 
erection  thereon  of  a  depot  and  switch 
gounds.  The  agreement  was  with  the  own» 
of  the  land,  who  conveyed  the  title  to  the 
railroad  company  and  the  Improvements  con- 
templated were  made.  It  Is  said  in  the  body 
of  the  opinion:  "A  valuable  consideration 
is  one  that  is  either  a  benefit  to  thp  party 
promising,  or  some  trouble  or  prejudice  to 
the  party  to  whom  the  promise  is  made. 
Any  damage,  or  suspension  or  forbearance  of 
a  right,  will  be  sufficient  to  sustain  the 
promise."  None  of  these  elements  are  found 
in  the  contract  In  suit 

Again,  It  is  urged  that  the  contract  pro- 
vided for  an  extension  of  the  time  of  pay- 
ment of  the  debt  of  the  company,  and  that 
such  extension  affords  a  sufficient  considera- 
tion; but  that  fact  does  not  appear.  On  the 
contrary,  the  agreement  clearly  contemplated 
immediate   action   against   the   corporation. 

We  recommend  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded. 

ALBERT  and  DTJFFIB,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  reversed,  and  the  cause  re- 
manded. 
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8EBESTA  et  al.  t.  SUPREME  CX>nRT  OF 

HONOR. 
(Supreme  Court  of   Nebraska.    Oct  4,   1908.) 

1.  ATFIDAVITB  —  AUTHENTICATIOK  —  OFTICIAIi 

Ckbtificatb— Showiro  Aduikibtratiok  or 

Oath. 

An  affidavit,  under  our  statute,  must  have 
attached  the  certificate  of  the  officer  before 
vhom  taken  that  the  oath  was  administered 
by  such  officer. 

[Ed.  Note.— For  cases  in  point,  aee  vol.  2, 
Gent.    Dig.    Affidavits,   |   47.] 

2.  Insubancs— Bbkaoh  of  CoHDmoRB— Sui- 
cide, What  Corstitutes. 

To  constitute  saicide  by  one  not  insane, 
there  must  be  intentional  Belf-destruction. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  28, 
Cent  Die  Insurance,  S  1152.] 

(Syllabus  by  the  Court) 

CommlBSionerB'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Cass  County; 
lessen.  Judge. 

Action  by  John  Sebesta  and  others  against 
the  Supreme  Court  of  Honor.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Revoved, 
and  remanded  for  a  new  trial. 

W.  B.  Rlsse  and  A.  L.  Tidd,  toe  appellant 
Matthew  (jrering,  for  appellees. 

DUFFIB,  C.  The  appellees,  who  were 
plaintiffs  in  the  court  below,  brought  this  ac- 
tion to  recover  from  the  appellant,  the  Su- 
preme Court  of  Honor,  the  amount  of  a  cer- 
tificate Issued  to  Anton  Sebesta.  They  claim 
to  recover  on  the  certificate  as  the  only  heirs 
at  law  of  the  insured.  The  answer  set  up 
two  defenses:  First,  that  appellees  were 
not  the  beneficiaries  under  the  certiflcate; 
and  second,  that  the  deceased  committed  sui- 
cide. The  appellees  are  all  residents  of  Bo- 
hemia and  claim  to  t>e  the  father,  mother, 
brother,  and  sisters  of  the  deceased.  To 
avoid  the  expense  of  taking  a  formal  deposi- 
tion to  prove  this  relationship,  the  parties 
entered  into  a  stipulation  that  the  afildavita 
of  the  plaintiffs  In  the  Bohemian  language 
and  a  translation  thereof  into  English  might 
be  offered  in  evidence  by  the  plaintiffs  in 
proof  of  such  relationship  to  the  same  extent 
and  in  the  same  manner  as  if  the  depositions 
of  said  plaintiffs  were  regularly  taken  upon 
proper  notice  and  before  proper  authority, 
the  defendant  reserving  the  right  to  object 
to  the  competency,  relevancy,  or  materiality 
of  the  testimony  disclosed  by  such  affidavit 
Under  this  stipulation  a  paper  signed  by  the 
plaintiffs,  and  reciting  their  relationship  to 
the  decedent,  was  offered  In  evidence  and  re- 
ceived by  the  court,  over  the  objections  of 
the  defendant,  as  an  affidavit  of  the  parties. 
The  jurat  attached  is  in  the  following  lan- 
guage: "I  hereby  declare  that  I  am  person- 
ally acquainted  with  Johann  Schebesta  and 
his  wife  Katharlna  Schbesta,  senior,  house- 
holders; Joseph  Schebesta,  laborer,  and  Aa- 
gustine  Schebesta,  laborer,  all  living  in  Hra- 
daschitz,  M.  C.  69;  and  Katharlna  Holub  nCe 


Schebesta,  householder  In  Hradaschltz,  M.  C. 
29,  and  that  tbey  have  signed  this  instrument 
with  their  own  liands.  Horazdiowltz,  June 
24tb,  1904.  Joseph  Rosenauer,  Imperial  No- 
tary Public.    Fee  1  K.  SOt  [Stamp.]" 

It  will  be  noticed  that  the  jurat  attached  to 
the  so-called  affidavit  does  not  recite  that  the 
parties  were  sworn  by  the  notary  or  that  the 
statements  therein  contained  were  made  un- 
der oath.  The  defendant  Insists  that  the  pa- 
per presented  was  not  an  affidavit  within  the 
meaning  of  our  statute,  and  that  the  same 
was  improperly  admitted.  This  requires  us 
to  determine  the  method  in  which  an  affida- 
vit must  be  authenticated  in  this  state.  Sec- 
tion 367  of  our  Code  of  Civil  Procedure  de- 
fines an  affidavit  in  the  following  language: 
"An  affidavit  is  a  written  declaration  under 
oath  made  without  notice  to  the  adverse  par- 
ty." Section  S71  is  as  follows:  "An  affida- 
vit may  be  made  In  and  out  of  this  state  be- 
fore any  person  authorized  to  take  deposi- 
tions and  most  be  authenticated  in  the  same 
way  except  as  provided  in  section  118."  Sec- 
tion 118  relates  exclusively  to  an  affidavit 
verifying  pleadings,  and  by  its  terms  needs 
no  authentication  further  than  the  certiflcate 
of  the  officer  taking  the  same,  which  Is  suffi- 
cient proof,  whether  he  have  a  seal  or  not, 
that  the  affidavit  was  duly  made,  that  the 
name  of  the  officer  was  written  by  himself, 
and  that  he  was  in  fact  such  officer.  Section 
384  relates  to  the  method  of  authenticating 
depositions.  It  provides  that  when  taken 
here  or  elsewhere  before  an  officer  haying  a 
seal  of  office  that  the  depositions  shall  be  ad- 
mitted in  evidence  upon  the  certiflcate  and 
signature  of  such  officer  under  his  seal.  If 
he  have  no  seal  and  the  deposition  be  not 
taken  In  this  state,  then  it  shall  be  certlfled 
and  signed  by  the  officer,  and  shall  be  fur- 
ther authenticated,  either  by  parol  proof  ad- 
duced In  court,  or  by  the  t^clal  certiflcate 
and  seal  of  any  secretary  or  other  officer  of 
state  keeping  the  great  seal  thereof,  or  of  the 
clerk  or  prothonotary  of  any  court  having  a 
seal  attesting  that  such  judicial  or  other  offi- 
cer was,  at  the  time  of  taking  the  same,  with- 
in the  meaning  of  this  chapter,  authorized  to 
take  the  same.  Section  385  provides  that  the 
officer's  certiflcate,  among  other  things,  shall 
show  that  the  witness  was  sworn.  The  so- 
called  affidavit  in  this  case  recites  the  follow- 
ing: "Frank  Sel)esta,  Katharlna  Sebesta, 
Sr.,  Katharlna  Sebesta,  Jr.,  Frank  Sebesta, 
Augustine  Sebesta,  and  Joseph  Sebesta,  being 
each  duly  sworn  upon  their  oaths  depose  and 
say  that  they  reside  at  Hradeslc,  Kingdom  of 
Bohemia,"  etc  Defendant  In  error  insists 
that  this  recital  of  the  statements  In  the  affi- 
davit, being  made  under  oath,  and  the  certi- 
ficate of  the  notary  showing  that  the  paper 
was  signed  by  the  parties,  raises  the  pre- 
sumption that  they  were  duly  sworn.  Bant- 
ley  V.  Finney,  43  Neb.  802,  62  N.  W.  213; 
Turner  v.  St  John  (N.  D.)  78  N.  W.  840;  Cox 
y.  Stem  (111.)  48  N.  B.  906,  62  Am.  St  Rep. 
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385,  and  Kleb«r  t.  Block,  17  Ind.  284,  ar* 
cited  to  show  that  the  Jurat  Is  no  part  of  an 
affidaTlt  and  need  not  be  attached.  It  Is  un- 
doubtedly true  that  the  courts  are  nearly 
unanlmona  In  holding  that  the  Jurat  Is  no  part 
of  an  afSdaTlt,  and  that,  where  no  Jurat  la 
attached,  parol  evidence  may  be  used  to  show 
that  It  was  In  fact  sworn  to  when  the  statute 
does  not  require  written  evidence  of  that 
fact,  but  they  all  agree  that  It  must.  In  some 
manner,  appear  that  the  oath  was  In  fact  ad- 
ministered. As  suggested  In  Ooz  y.  Stem, 
supra,  and  in  Turner  y.  St  John,  it  Is  only 
when  no  form  la  prescribed  for  the  affidavit 
or  for  preserving  the  evidence  of  the  oath  that 
parol  proof  may  take  the  place  of  the  offidal 
certlfleate.  It  is,  we  believe,  fundamental 
law  that  parol  testimony  will  not  be  received 
to  establiBh  any  fact  of  which  the  statute  re- 
quires written  evidence.  Rosbolt  v.  Corlett 
106  Wis.  474,  82  N.  W.  806.  It  is  also  well 
established  that  parol  proof  is  not  admlsalble 
to  supply  defects  or  omlaisons  in  the  certifi- 
cate to  a  deposition.  18  Gyc.  870;  Pingry 
T.  Washbnme,  15  Am.  Dea  676.  Anoth- 
er snggestion  might  be  offered  relating  to  the 
requirements  of  our  statute.  In  the  enact- 
ment of  section  884  of  our  Oode  of  Civil  Pro- 
cedure, the  Legislature  had  under  con8ld»a- 
tion  the  matters  which  might  l>e  established 
by  parol  proof  In  authenticating  a  deposition, 
and  It  provided  that  parol  proof  might  be  ad- 
duced in  court  of  the  official  character  of  the 
officer  before  whom  the  deposition  is  taken, 
but  the  official  acts  done  by  the  officer  must, 
under  the  provisions  of  that  section,  be  shown 
by  Us  own  certificate;  Holmes  ▼.  Crooks,  66 
Neb.  406,  76  N.  W.  1078.  In  tbe  ofitalon  in 
Barton  v.  Finney,  supra,  the  provisions  of 
section  871  wore  apparently  overlooked;  at 
least  the  effect  of  that  section  was  not  dis- 
cussed or  referred  to.  We  are  deariy  of  the 
opinion  that,  under  the  provisions  of  our 
statute,  an  affidavit  must  bear  upon  its 
face  by  the  certificate  of  the  officer  before 
whom  It  is  taken,  evidence  that  it  was  duly 
sworn  to  by  the  party  making  the  same. 


The  obJecti(m  urged  against  the  instruc- 
tions of  the  court  cannot,  with  the  exception 
of  the  tenth  instruction,  be  considered.  In 
the  motion  for  a  new  trial  tbe  objections 
were  taken  to  the  instructions  en  masse  and, 
as  some  of  them  are  clearly  right,  the  excep- 
tions, under  frequent  decisions  of  this  court, 
are  unavailable.  The  policy  contained  a  pro- 
vision that  the  order  would  not  pay  benefits 
to  members  who  committed  suicide,  whether 
sane  or  Insane,  unless  committed  in  delirium 
resulting  from  illness  or  while  the  member 
is  under  treatment  for  InsaAlty  or  has  been 
Jndlcially  declared  to  be  insane.  In  all  cases 
not  within  tbe  exception,  the  money  contrib- 
uted to  the  benefit  fund  by  the  member  shall 
be  returned  and  paid  the  beneficiary  out  of 
said  fund  in  lien  of  the  benefits.  Defendant 
asked  an  Instruction  In  the  following  lan- 
guage: "You  are  instructed  that  if  you  be- 
lieve from  the  evidence  that  said  Anton  Se- 
besta  committed  suicide  by  taking  internally 
matchheads  of  phosphorous  matches,  it  is 
immaterial  whether  he  was  sane  or  insane, 
and  your  verdict  should  be  for  tbe  defendant 
unless  yon  find  that  such  match  beads  were 
taken  while  said  Sebesta  was  In  a  delirium 
resulting  from  Illness."  The  court  modified 
this  instruction  by  inserting  after  tbe  word 
"matdies"  the  following  phrase:  "With  In- 
tent to  kill  himself."  The  court  did  not  err 
In  modifying  the  instruction.  Tbere  was  no 
sufficient  evidence  to  submit  to  the  Jury  the 
question  of  the  insanity  of  the  deceased,  and 
all  ttie  authorities  agree  that  suicide  by  a 
person  not  Insane  means  an  intentional  self- 
destruction. 

For  error  In  admitting  In  evidence  tbe  so- 
called  affidavit,  we  recommend  a  reversal  of 
tbe  Judgmrat  appealed  from,  and  that  tiie 
case  be  remanded  for  another  trial. 

ALBBET,  and  JACKSON,  CO.,  concur, 

PBB  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  ap- 
pealed from  is  reversed,  and  the  cause  re- 
manded for  another  tilaL 
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LINOOIiN  TBAOTION  CO.  t.  BROOKOVBB. 
(Sapreme   Ckturt  of   Nebraska.    Oct   4,   1906.) 

1.  CaBBIKBS— IlfJUBT  TO  Pabsshoxb— Nbou- 
SXNCK  —  BUBDEN  OF  PBOOV  —  SHirnHO  OF 
BlTBDBir. 

la  an  action  for  damages  against  a  street 
railway  company  for  a  personal  injnry  caused  by 
the  alleged  negligent  starting  of  one  of  its 
cars  when  the  plaintiff,  a  passenger,  was  in 
the  act  of  alightJiig,  the  defense  being  a  general 
or  special  denial,  the  burden  of  proof^  never 
shifts,  but  remains  with  the  plaintlCF  to  prove 
that  the  injury  'was  received  substantially  as 
alleged. 

[Ed.  Note. — For  cases  in  point,  see  voL  70, 
Oent  Dig.  Carriers,  U  1283-1294.] 

2.  SaIOS  — IHJT7BT  TO   PaBSBKOEB  —  IHSTBXTO- 

Tiona. 

Wben,  in  an  action  for  damages  for  a  per- 
sonal injury  Inflicted  while  the  piaintifC,  a  pas- 
senger, was  in  the  act  of  alighting  from  a  street 
railway  car,  the  evidence  is  conflicting  as  to 
where  the  plaintlfC  alighted,  an  Instruction  that 
"plaintiff  became  a  passenger  of  the  company, 
and  continued  to  be  its  passenger  up  to  and 
including  the  act  of  alighting  at  his  proper 
stopping  place"  is  erroneous. 

(Syllabus  by  the  C!ourt) 

Commissioners'  Opinioa  Department  No. 
1,  Error  to  District  CJourt,  Lancaster  Coun- 
ty; Frost,  Judge. 

Action  by  William  H.  Brookover  against 
the  Lincoln  Traction  (Company  to  recover 
damages  for  povonal  injuries.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Beveraed,  and  remanded  for  a  new  trial. 

Clark  A  Allen,  for  plaintifC  In  error.  Booe 
&  Comstock,  for  defendant  in  error. 

EPPERSON,  O.  This  action  waa  instltu^ 
ed  by  the  defendant  in  error  against  tbe 
plaintiff  in  error,  In  the  district  court  for 
Lancaster  county,  to  recover  damages  for  a 
personal  injury  caused  by  the  alleged  care- 
lessness of  the  plaintiff  in  error.  Plaintiff  in 
the  court  below  alleged  that  he  was  a  pas- 
senger upon  one  of  defendant's  street  cars 
west  bound  from  Vine  street  in  the  dty  of 
Lincoln  to  the  intersection  of  O  and  Six- 
teenth streets;  that  while  he  was  in  the  act 
of  alighting  at  his  place  of  destination,  de- 
fendant's employte  negligently,  carelessly, 
and  unlawfully,  and  witliout  warning  to 
plaintiff,  and  without  stopping  a  sufficient 
length  of  time  to  permit  the  plaintiff  to  safe- 
ly alight;  started  said  car  suddenly  and  with 
a  Jerk,  the  force  of  which  unbalanced  the 
plaintiff  and  threw  him  violently  upon  the 
pavement  For  answer,  the  defendant  al- 
leged: First,  a  general  denial;  and  second, 
admitted  that  the  plaintiff  was  a  passenger 
on  defendant's  car;  and  alleged  "that  while 
the  car  was  moving  rapidly,  and,  before  it 
reached  the  crossing,  the  plaintiff  left  his 
seat  in  the  car,  walked  to  the  platform,  and 
negligently  and  carelessly  stepped  therefrom 
while  the  car  was  in  motion  as  aforesaid, 
and  fell  upon  the  street,  and  whatever  in- 
juries the  plaintiff  received,  if  any,  were 
caused  by  his  negligence  and  carelessness 
in  alighting  from  the  car  while  It  was  in 


moOon."  The  evidence  waa  conflicting.  The 
plaintiff  testified  that  the  injury  was  sub- 
stantially as  alleged  in  the  petition.  This 
was  corroborated  by  other  witnesses.  Sev- 
eral witnesses  for  the  defendant  testified  that 
it  occurred  as  alleged  In  the  second  para- 
graph of  the  answer.  The  court  gave  in- 
struction No.  10,  in  the  first  paragraph  of 
which  the  Jury  was  told  that  the  burden  of 
proof  was  on  the  plaintiff  to  establish  the 
facts  alleged  in  his  petition;  and,  in  the 
second  paragraph,  that  "the  burden  la  up- 
on the  defendant  to  show  that  the  plaintiff 
stepped  from  the  car  while  in  motion,  and 
that  the  plaintiff  was  negligent  in  so  doing, 
which  negligence  contributed  proximately  to 
his  injury,  unless  the  plaintiff  in  making  hia 
own  case  has  shown  that  said  act  in 
stepping  from  the  moving  car,  if  yon  find 
from  the  evidence  that  he  did  so  step,  was 
negligence  which  contributed  to  his  injury  as 
the  proximate  cause."  That  part  of  the  in- 
struction which  relates  to  the  burden  being 
upon  the  defendant  only  is  objected  to. 
In  connection  with  this  instruction  counsel 
for  plaintiff  places  much  stress  upon  tha 
second  paragraph  of  the  answer,  contending 
that  it  amounts  to  a  plea  of  contributory 
negligence,  and  that,  under  such  a  plea,  the 
instruction  was  proper.  This  also  seems  to 
have  been  the  theory  of  the  trial  court  (con- 
tributory negligence  is  such  an  act  or  omis- 
sion on  the  part  of  the  plaintiff,  amounting 
to  a  want  of  ordinary  care,  as,  concurring  or 
co-operating  with  the  negligent  act  of  th« 
defendant,  is  a  proximate  cause  or  occasion 
of  the  injury  complained  of.  To  constitute 
contributory  negligence  there  must  be  a  want 
of  ordinary  care  on  tbe  part  of  the  plaintiff, 
and  a  proximate  connection  between  that 
and  the  injury.  The  defense  alleged  in  the 
second  paragraph  of  the  answer  was  not 
such  a  plea  but  a  special  denial  of  the  mat- 
ters alleged  in  the  petition.  The  answer 
was  a  very  poor  pleading,  but  as  it  was  not 
assailed  by  motion,  we  must  consider  it  aa 
it  is,  and  not  as  it  should  have  been.  The 
plaintiff  having  alleged  that  his  damages 
were  sustained  by  the  n^ligence  of  tbe  de- 
fendant, the  burden  of  proving  it,  and  of 
establishing  such  fact  by  a  preponderance 
of  the  evidence,  rested  upon  him;  and  hta 
duty  in  this  respect  was  not  lessened  by  the 
mere  fact  that  the  defendant  had  interposed 
a  special  denial.  The  burden  of  proof  did 
not  shiftdnringthetilal.  Itistruethatthede. 
fendapt  introduced  evidence  to  prove  the  fact 
alleged  in  his  special  denial;  but  such  evi- 
dence would  have  been  admissible,  under  the 
general  denial. 

The  instruction  was  prejudicial.  Under  It 
the  Jury  might  reasonably  say  that  even 
though  the  evidence  was  evenly  balanced, 
as  to  the  manner  the  accident  occurred,  yet 
the  burden  of  proof,  in  view  of  the  in- 
struction, being  upon  the  defendant,  the  de- 
fendant must  fail.  When,  as  a  matter  of 
law,  had  the  evidence  appeared  to  the  Jury 
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as  eTenly  balanced,  the  verdict  should  have 
been  for  defendant  Tbe  Instruction  here 
complained  of  was  similar  to  tbe  instruction 
disapproved  by  this  court  In  Lincoln  Trac- 
tl<m  Co.  V.  Webb  (Neb.)  102  N.  W.  258. 
In  the  opinion  therein,  delivered  by  Barnes, 
J.,  it  Is  said:  "The  rule  seems  to  be  well 
settled  that  the  burden  of  proof  never  shifts, 
but  remains  with  the  party  holding  the  af- 
flrmative.  When  a  party  alleges  the  exist- 
ence of  a  fact  as  the  basis  of  a  cause  of 
action  or  defense,  the  burden  Is  always  on 
him  to  establish  it  by  proof."  By  the  In- 
struction In  the  case  at  bar,  the  court  virtual- 
ly told  tbe  jury  that  the  burden  was  upon 
the  plaintiff  to  establish  that  he  received  the 
Injury  substantially  as  alleged  in  his  petition, 
and  that  the  burden  was  upon  the  defendant 
to  prove  that  plaintiff  was  guilty  of  the  negli- 
gence alleged  In  the  special  denial.  Both 
could  not  be  true.  Evidence  of  the  latter, 
of  equal  weight  with  the  evidence  of  tbe 
forma,  should  have  defeated  the  plaintiff. 

The  court  gave  instruction  No.  7,  excepted 
to  by  tbe  defendant  That  part  assigned  as 
error  read  as  follows:  "Tbe  plaintiff,  on  the 
evening  when  tbe  accident  in  controversy 
happened,  became  a  passenger  of  said  com- 
pany, and  continued  to  be  its  passenger  up  to 
and  including  tbe  act  of  alighting  at  bis 
proper  stopping  place."  Under  the  petition, 
it  will  be  observed  that  the  plaintiff  desired 
to  alight  at  the  Junction  of  Sixteenth  and 
O  streets,  and,  according  to  his  evidence,  he 
did  alight  at  tbe  place.  It  was  the  defend- 
ant's theory,  supported  by  evidence,  that  the 
plaintiff  voluntarily  jumped  from  tbe  car 
before  it  reached  that  point,  and  while  tbe 
car  was  in  motion.  This  Instruction  was 
prejudicial.  Tbe  question  as  to  where  tbe 
plaintiff  alighted  was  a  material  one  In 
this  case,  and  it  was  a  question  for  the 
Jury  to  determine.  From  tbe  Instruction  the 
Jury  might  reasonably  infer  that  the  trial 
court  was  of  the  opinion  that  the  plaintiff 
did  remain  on  the  car  until  the  Junction  was 
reached. 

For  tbe  reasons  above  stated,  we  recom- 
mend that  tbe  Judgment  of  the  district  court 
be  reversed,  and  the  case  remanded  for  a 
new  trial. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CTTRTAM.  For  the  reasons  appear- 
ing In  the  foregoing  opinion,  the  Judgment 
of  the  district  court  is  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 


DE  LAVAL  SEPARATOR  C30.  v.  JELINEK. 

(Supreme  Court   of  Nebraska.    Oct  4,   1906.) 

Etidkrce— Okai.  TKsmcoRT— Mattebs  Ouit- 
TED  rBOM  WmriNO. 

If  a  written  memorandom  conflrmatory  of 
a  previous  oral  agreement  does  not  purport  to 
recite  the  whole  of  the  latter,  oral  testimony 


is  admissible  to  supply  omitted  covenants  not 
inconsistent  with  the  writing. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  20. 
Cent  Dig.  Evidence,  S  1882.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Saline  Coun- 
ty; Hnrd,  Judge. 

Action  by  tbe  DeLaval  Separator  Company 
against  Franlt  Jellnelc.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
new  trial  granted. 

r.  I.  Foss  and  R.  D.  Brown,  for  appellant 
M.  B.  Fleming,  for  appellee. 

AMES,  C.  Tbe  petition  alleges  that  the 
plaintiff  and  defendant  entered  Into  a  written 
contract,  a  copy  of  which  is  annexed  to  the 
pleading,  by  which  the  plaintiff  agreed  to 
furnish  to  the  defendant  certain  machines 
to  be  sold  by  the  latter  within  certain  terri- 
tory In  this  state,  and  the  proceeds  of  such 
sales  accounted  and  paid  for  at  the  prices 
specified  In  the  agreement;  and  that  the 
plaintiff  had  fnmished  to  the  defendant  a 
certain  number  of  such  machines  pursuant 
to  the  contract,  for  a  part  of  which,  aggre- 
gating In  price  $340.00,  he  had  failed  and 
refused  to  account  for  or  pay,  and  for  which 
amount  and  costs  tbe  plaintiff  prayed  Jadg- 
ment. 

The  defendant  answered  admitting  that 
the  plaintiff  bad  furnished  to  tbe  defendant 
such  machines  to  be  sold  by  blm  within  the 
territory  described,  and  to  be  accounted  and 
paid  for  at  tbe  prices  named,  and  that  the 
plaintiff  had  furnished  the  number  stated  In 
the  petition,  and  that  for  tbe  number  so 
fnmished  aggregating  in  price  $340.90  the 
defendant  had  not  paid.  But  the  defendant 
averred  that  the  written  document  was  not 
tbe  contract  under  which  the  said  machines 
were  fnmished  by  tbe  plaintiff  and  received 
by  the  defendant  but  only  a  memorandum  of 
a  part  of  said  contract;  that  the  contract 
was  oral  and  was  entered  into  by  and  be- 
tween the  defendant  and  an  agent  of  the 
plaintiff  at  a  time  prior  to  tbe  making  of  the 
written  memorandum,  and  contained  stipula- 
tions or  covenants  not  embodied  or  Intended 
by  either  of  tbe  parties  to  be  embodied  In 
the  writing;  tbe  sole  purpose  of  the  latter 
being  to  describe  tbe  character  of  the  plain- 
tUTs  employment  and  tbe  territory  In  which 
be  was  employed  to  sell  tbe  machines,  and 
the  prices  at  which  be  should  sell  and  ac- 
count and  pay  for  tbe  same,  but  that  tbe 
oral  agreement  stipulated  that  the  defend- 
ant should  have  tbe  exclusive  right  to  make 
such  sales  within  the  territory  named  for 
so  long  a  time  as  such  arrangement  sbotild 
be  satisfactory  to  both  parties  thereto,  which 
stipulation  was  not  contained  in  tbe  writing. 
Tbe  defendant  further  alleged  that  pursuant 
to  such  agreement  he  bad  expended  a  large 
amount  of  time  and  money  In  promoting 
sales  of  such  machines  within  the  prescribed 
territory,  and  in  negotiating  such  sales  to  be 
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thereafter  oonsnmmated  and  tbat  said  employ- 
ment had  at  all  times  been  satisfactory  to 
both  parties  to  said  agreement  and  the  plain- 
tiff had  not  at  any  time  expressed  dissatis- 
faction therewith  or  had  reason  so  to  do, 
bnt  that  the  plaintiff  had  nevertheless  ai^ 
bltrariiy  and  unjustlflably  put  an  aid  to  such 
employment,  at  some  time  previona  to  the 
bringing  of  the  action,  and  had  since  said 
time  refused  to  furnish  said  machines  to  the 
defendant  for  sale,  but  had  furnished  them 
ezcluaively  to  another  person  for  sale  In  the 
prescribed  territory,  to  the  damage  of  the  de- 
fendant In  the  sum  of  |2,000  for  which  sum 
the  defendant  prayed  Judgment  by  way  of 
counterclaim  or  set-off. 

When  the  plaintiff  had  rested  Its  case  the 
defendant  offered  to  prove  the  matters  plead- 
ed as  a  counterclaim,  but  the  plalntlfl  ob- 
jected on  the  ground  that  the  answer  does 
not  state  facts'  sufficient  to  constitute  a 
counterclaim,  and  the  court  sustained  the  ob- 
jection, and  directed  a  verdict  for  the  plain- 
tiff, upon  which  a  Judgment  was  rendered 
from  which  the  defendant  has  appealed. 
The  sole  ground,  as  It  appears,  upon  which 
the  objection  was  sustained  and  the  instruc- 
tion given  is  that  the  answer  is  an  attempt 
to  contradict  or  vary  the  terms  of  a  written 
contract  by  oral  testimony.  Manifestly,  It 
attempts  to  do  no  such  thing,  but  does  at- 
tempt to  show  that  the  writing  does  not  ex- 
press the  entire  agreement  of  the  parties 
nor  purport  so  to  do.  If  It  does  so  puritort. 
It  is,  doubtless,  as  conclusive  in  that  respect 
as  It  is  with  regard  to  any  other  matter  con- 
cerning which  it  spealis,  but  If  It  does  not  so 
purport,  then  the  question  whether  It  does 
contain  tiie  entire  agreement  and  If  not  what 
are  the  omitted  terms  of  the  contract,  ate 
questions  of  fact  to  be  determined  in  like 
manner  as  any  other  fact  that  is  or  might  be 
put  in  Issue  by  the  pleadings. 

The  memorandum  Is  In  the  form  of  a  letter 
written  by  the  plaintiff  to  the  defendant,  and 
signed  by  both  parties  in  duplicate.  It  be- 
gins by  admowledglng  the  receipt  of  an  order 
from  the  defendant  for  a  nomber  of  the 
machines  and  continues;  "We  have  also  ad- 
vice from  Mr.  Graham  (an  agent  of  the 
plaintiff)  of  his  verbal  arrangement  with 
yon  for  the  sale  of  our  baby  machines  In 
that  section  and  are  informed  by  him  of 
yonr  Intention  to  devote  every  reasonable 
effort  to  the  business.  This  being  under- 
stood, we  take  pleasiure  In  confirming  Mr. 
Oraham's  arrangement,  outlining  below  the 
discounts,  'terms  and  conditions  which  will 


govern  until  fnrtlier  notice,  such  being  appli- 
cable to  baby  separators  only  and  in  no 
sense  to  power  or  factory  sizes  or  Alpha 
machines."  Then  follows  a  schedule  of 
terms  and  discounts  and  of  the  times  and 
manner  of  making  orders  and  settlements 
and  payments  and  a  description  of  the  terri- 
tory in  which  and  the  prices  at  which  sales 
were  to  be  made,  and  a  direction  to  the  de- 
fendant to  sign  an  inclosed  duplicate  of  the 
letter,  and  return  It  to  the  plaintiff.  The 
letter  does  not  say  that  it  fezpresses  all  the 
terms  of  the  "verbal  arrangements  between 
Graham  and  the  defendant,  which  it  "con- 
firms" without  limitation,  and  whether  it 
does  so  must  be  ascertained  by  inference  or 
by  evidence  aliunde.  It  appears  to  us  that 
no  certain  Inference  as  to  the  duration  of  the 
"arrangement"  can  be  drawn  from  the  lan- 
guage of  the  document  Itself.  There  are  at 
least  three  possible  suppositions:  First,  it 
may  have  been  intended  to  continue  until 
some  definite  and  specified  time;  second,  it 
may  have  been  intended  to  be  terminable 
arbitrarily  at  any  time  by  one  or  either 
party  as  the  plaintiff  insists;  or  third,  it 
may  have  been  intended  to  continue  in- 
definitely so  long  as  It  sboold  be  reasonably 
satisfactory  to  both  parties,  as  the  defendant 
contends.  And  again,  upon  which  of  these 
Intents  the  minds  of  the  parties  met,  may 
have  been  left  to  be  gathered  by  Inference 
from  the  lang^oage  of  the  memorandum  or  may 
have  been  expressed  in  the  "verbal  arrange- 
ment," which  the  writing  confirms  but  which 
In  its  entirety.  It  does  not  expressly  or 
by  necessary  implication  purport  to  give. 
Which  of  these  conjectures  is  true  can  only 
be  ascertained,  if  at  all,  from  a  knowledge 
of  what  was  said  and  done  at  the  time  the 
arrangement  was  agreed  upon.  The  memor- 
andum Is  In  terms  a  confirmation  of  a  pre- 
vious oral  agreement,  and  of  itself  naturally, 
if  not  necessarily,  raises  the  inquiry,  what 
was  that  agreement? 

We  are  of  opinion,  therefore,  that  the 
court  erred  in  excluding  the  offered  evidence 
from  the  Jury,  and  In  directing  a  verdict  for 
the  plaintiff  and  recommend  that  the  Judg- 
ment be  reversed,  and  a  new  trial  granted. 

BPPBRSON  and  OLDHAM,  00.,  eoncnr. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  revotwd, 
and  a  new  trial  granted. 
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ANDBR80N  t.  UNION  STOCK  YARDS  00. 
(Snprem*  Court  of   Nebraska.    Oct   4,   1006.) 

1.  MAim  AND  SKBTART— IRJUBT  TO  SkbTAKT 

— ASB0XFTIOR  or  Risk— Obvicos  Danoebs. 
A  wrrant  engaged  in  a  hazardous  occapa- 
tion  aasamea  the  risk  of  injory  to  himself  from 
all  its  obTiona  dangers. 

[Bid.  Note. — For  cases  In  point,  see  Yol.  84, 
Cent  Dig.  Master  and  Servant,  l!  610-624.] 

2.  Saio— SmnoxBHCT  o*  Evidence. 

Evidence  examined,  and  held  to  be  Inanffi- 
cient  to  support  the  verdict. 
(SyUabns  bj  the  Court) 

CommlBslonerB'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas  Coun- 
ty; Redlck,  Judge. 

Action  by  Frank  Anderson  against  the 
Union  StDClt  Yards  Company  to  recover  dam- 
ages for  personal  injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  new  trial  granted. 

Oreene,  Breckenrldge  ft  Kinsler,  tor  aih 
pellant    Weaver  A  Glller,  for  appellee. 

AMESS,  C.  There  is  but  one  question  In 
this  case.  The  facts  relative  to  It  are  not 
In  dispute,  and  briefly  but  comprehensively 
stated  are  that  the  plaintiff  was  a  middle- 
aged  man  of  ordinary  mental  and  physical 
endowments  and  of  many  years'  experience 
as  a  railway  switchman,  In  which  capacity 
he  bad  been  for  several  months  in  the  service 
of  the  defendant  company  and  engaged  in 
switching,  coupling,  and  uncoupling  of  cars 
at  a  point  where  the  accident  about  to  be 
mentioned  happened.  The  tracks  and  road- 
bed of  defendant  company  at  tbat  place 
were,  and  had  been  during  all  the  time  of 
plaintiff's  service,  illy  constructed,  badly 
out  of  repair,  and  obviously  hazardous  to  the 
company's  employte.  The  roadbed  was 
winding  ^d  uneven,  was  continuously  over- 
flowed or  partly  submerged  by  water  from 
a  nearby  sewer,  and  there  were  holes  In  and 
Irregularities  of  the  surface,  more  or  lees 
filled  with  mud,  and  caused,  some  of  them, 
by  the  protrusion  of  the  cross-ties  or  the  ends 
of  them  above  the  surface  at  some  places  and 
by  corresponding  depressions  at  others.  So 
many  and  great  were  these  defects  that  the 
cars  when  moved  over  the  tracks  swayed 
and  nx^ed  from  side  to  side  to  a  degree 
rendering  it  dangerous  for  the  plaintiff  to 
walk  along  the  tops  of  them  as  he  was  fre- 
qnently  obliged  to  do  in  the  discharge  of  his 
dntlea  It  Is  the  settled  and  undisputed  law 
of  this  state  that,  of  injuries  arising  from 
any  of  these  known  and  obvious  defects,  the 
plaintiff,  by  continuing  In  bis  employment 
with  knowledge  of  them,  assumes  the  risk. 
Norfolk  Beet  Sugar  Company  v.  Hlght,  56 
Neb.  162,  76  N.  W.  666 ;  Id.,  59  Neb.  100,  80 
M.  W.  276.  Plaintiff  on  a  certain  day  stepped 
In  between  two  cars,  one  of  which  was  mov- 
ing, for  the  purpose  of  making  a  coupling  of 
them,  and  in  attempting  to  retreat  from  that 
position  lost  hla  balance  so  as  to  be  unable 
to  mount  the  approaching  car,  a>  he  had  in- 


tended doing,  and  was  swayed  arotmd  and 
caught  between  its  side  and  a  platform  of  a 
nearby  building,  receiving  Injuries  for  which 
he  recovered  a  verdict  In  this  action.  He 
testifies  that  from  his  sensations  at  the  time 
of  the  accident  he  is  satisfied  tbat  the  loss  of 
his  eqoUlbrium  was  due  to  his  stepping  into 
a  hole  in  the  roadbed  just  outside  the  rail- 
way rail  and  some  six  or  eight  inches  deep. 
But  he  did  not  see  such  a  bole  either  at 
that  time,  or  t>efore  or  after  the  event.  But 
he  says  that  he  knew  and  had  previously 
known  that  in  that  Immediate  locality  the 
dirt  was  in  places  washed  away  so  as  gen- 
erally to  leave  spaces  between  the  ends  of 
the  ties,  some  of  which  were  rotten  and  stick- 
ing up,  and  that  the  track  there  was  gen- 
erally out  of  repair  and  in  bad  condition. 
This  is  the  substance  of  the  whole  of  the 
evidence  on  behalf  of  the  plaintiff  with  re- 
spect to  the  cause  and  the  manner  of  the 
happening  of  the  accident 

Now,  accepting  the  doctrine  of  the  above- 
dted  case  as  a  major  premise,  the  plaintiff 
cannot  recover  unless  either  one  or  the  other 
of  two  Inferences  can  reasonably  be  drawn 
from  the  foregoing  evidence;  that  is  to  say, 
either  tbat  a  hole  such  as  he  supposes,  but 
of  such  a  character  as  not  to  be  obvious  to 
him,  had  existed  there  for  such  a  length  of 
time  and  so  obviously  to  the  defendant  and 
Its  servants  that  they  were  guilty  of  negli- 
gence in  allowing  Its  continuance,  or  else  that 
such  a  hole  had  been  negligently  made  by  the 
defendant  or  its  servants  without  the  knowl- 
edge of  the  plaintiff  and  so  recently  as  to 
escape  his  notice.  The  latter  of  these  sup- 
positions there  is  no  pretense  of  evidence  to 
support  and  the  former  of  them  is  manifestly 
absurd.  There  is  a  third  possible  supposi- 
tion but  It  is  involved  in  the  former  of  those 
Just  mentioned  and  is  disposed  of  with  it 
It  may  be  assumed  that  such  a  hole  as  Is 
suggested  existed  without  the  actual  knowl- 
edge of  either  the  plaintiff  or  his  employer, 
but  was  the  natural  and  probable  result  of 
the  conditions  of  the  locality  with  which  he 
was  familiar.  In  that  case  danger  of  its 
production  and  of  Injury  from  it  were  risks 
which  he  assumed  from  the  nature  of  his  em- 
ployment In  addition  to  the  foregoing  a 
witness  for  the  defense  testified  without  con- 
tradiction that  be  examined  the  place  im- 
mediately after  the  accident  and  that  there 
was  no  hole  there.  Presumably  what  the 
plaintiff  mistook  for  a  hole  was  a  space  be- 
tween two  protruding  ends  of  cross-ties. 

We  are  therefore  of  opinion  that  the  evi- 
dence is  insufficient  to  uphold  the  verdict, 
and  recommend  that  the  Judgment  be  re- 
versed, and  a  new  trial  granted. 

BPFBOEtSON  and  OLDHAM,  CC,  concur.  ' 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
judgment  of  the  district  court  be  reversed, 
and  a  new  trial  granted. 
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KEITH  et  al.  r.  BRTTDER  et  al. 
(Supreme   Court  of  Nebraska.    Oct.  4,   1906.) 

1.  Judgment  —  Revival  —  Biix  —  Time     fob 

riLINO. 

The  successor  of  a  deceased  judgment  cred- 
itor may,  after  the  expiration  of  a  year,  revive 
an  action  by  a  bill  or  a  supplemental  petition. 
[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  H  1C08-1612.] 

2.  Same— Petition— SuTFiciENCT. 

Petition  examined,   and  held  suffident  to 
sustain  the  judgment. 
(Syllabus  by  the  Oonrt) 

Commissioners'  Opinion.  Department  No. 
t.  Appeal  from  District  Court,  Holt  County; 
Westover,  Judge. 

Action  by  J.  H.  Kei£b  and  others  against 
Joseph  Bruder  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Lewis  C.  Chapman,  for  appellants.  R.  R. 
Dickson  and  O.  A.  Williams,  for  appelleea 

OLDHAM,  C.  This  was  an  action  insti- 
tuted in  the  district  court  of  Holt  county. 
Neb.,  in  the  nature  of  a  bill  of  revivor  of  a 
Judgment  entered  in  said  court  on  the  30th 
day  of  November,  1891.  for  the  foreclosure 
of  a  deed  of  trust  executed  and  delivered  to 
secure  the  payment  of  a  promissory  note 
therein  descrlljed.  It  appears  from  the  peti- 
tion filed  that  all  the  parties  in  interest  were 
duly  served  and  in  court  at  the  time  of  the 
original  decree  of  foreclosure;  that  thereafter 
an  order  of  sale  was  duly  issued  upon  the 
decree,  and  the  sale  had,  at  which  the  I>ene- 
ficiary,  the  legal  holder  of  the  note,  was  the 
purchaser,  by  his  attorney;  that  thereafter 
the  sale  was  confirmed  and  deed  Issued  to 
the  executors  of  the  holder  of  the  note,  who 
had  departed  this  life  before  the  sale  was 
had;  that  thereafter,  It  being  made  to  appear 
to  the  court  that  the  holder  of  the  note,  A.  A. 
Low,  who  bad  been  a  resident  of  the  city  of 
Brooklyn,  N.  Y.,  had  departed  this  life  before 
the  sale,  the  deed  and  order  of  confirmation 
of  the  sale  were  set  aside,  and  the  action  was 
revived  in  the  name  of  A.  A.  Low  and  Seth 
Low,  the  executors  and  administrators  of 
the  estate  of  the  deceased.  This  order  was 
entered  on  the  2d  day  of  December,  1896, 
and  a  new  order  of  sale  was  directed,  but  no 
sale  was  had  under  this  order.  On  the  con- 
trary, the  executors  of  the  Low  estate,  under 
a  provision  of  the  will  authorizing  them 


to  dispose  of  the  personal  and  real  property 
of  the  deceased,  conveyed  by  deed  the  interest 
of  the  deceased  in  the  lands  in  controversy  to 
H.  M.  Henley,  the  plaintiff  in  intei-est  in  the 
present  cause  of  action.  Fiaiutiff  filed  this 
deed  for  record,  and  thereafter,  In  January, 
1903,  instituted  the  present  action  by  an  orig- 
inal bill,  in  whldi  be  alleged  the  above-stated 
facts  and  prayed  tbe  court  that  be  be 
subrogated  to  tbe  rlgbts  of  the  original  Judg- 
ment creditor,  that  the  former  void  deeds  be 
canceled,  and  that  an  alias  order  of  sale  be 
Issued  'for  the  enforcement  of  the  Judgment 
His  prayer  for  relief  was  contested  by  de- 
fendants Bruder  and  wife,  tbe  owners  of  the 
equity  of  redemption  In  the  lands,  who  filed 
a  general  demurrer  to  the  petition.  The  de- 
murrer was  overruled,  and  a  Judgment  was 
entered  granting  the  relief  prayed  for  in  tbe 
plaintiffs'  petition.  To  reverse  tbls  Judg- 
ment, defendants  have  appealed  to  this  court. 

The  sole  question  presented  Is  as  to  the 
sufficiency  of  the  petition  to  support  the  Judg- 
ment The  contention  seems  to  be  that  a 
Judgment  can  only  be  revived  on  motion  or 
on  supplemental  petition,  but  not  by  an 
original  bill.  The  petition  plainly  on  its  face 
states  a  meritorious  cause  of  action  entitling 
plaintiff  to  equitable  relief,  unless  he  Is  fore- 
closed of  such  relief  by  tbe  provisions  of 
the  Code  governing  the  revivor  of  actions. 
"While  the  action  was  not  brought  within  one 
year  of  the  time  the  right  accrued,  as  provid- 
ed for  In  sections  4uG  to  470  of  the  Code  of 
Civil  Procedure,  yet  the  summary  method 
pointed  out  in  these  sections  of  our  statute 
have  been  held  not  to  prescribe  an  exclusive 
method  of  revivor.  Hayden  v.  Huff,  62  Neb. 
375,  87  N.  W.  184,  and  cases  there  cited.  On 
tbe  contrary.  It  was  beld  In  the  case  Just 
cited  that  an  action  for  revivor  after  the  ex- 
piration of  one  year  might  be  ihaintained, 
either  by  a  supplemental  petition  or  by  an 
original  bill,  as  was  done  In  the  case  at  bar. 

We  are  therefore  of  opinion  tliat  plaintiffs' 
petition  is  sufficient  to  sustain  the  Judgment 
and  we  recommend  that  the  Judgment  of  the 
district  court  be  affirmed. 

AMES  and  EPPERSON,  CO.,  concur. 

PER  CURIAM.  For  tbe  reasons  given  in 
tbe  foregoing  opinion,  the  Judgment  of  the 
dLstrict  court  is  affirmed. 
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BBINBGAB  t.  00PA8S  (Tieben.  iBtenrener.) 
(Supreme  Court  of  Nebraska.     Oct  4,   190&) 

WATXU    Alio    WA.TKI    CODBSU  —  OvKB>IX>W 

Watebs  or  Stream— ScBi'A.cx  Watebs. 
The  orerflow  waters  of  a  itream,  eepeclally 
where  they  run  in  a  well-defined  course  and 
again  unite  with  the  stream  at  a  lower  point, 
must  be  regarded  as  a  part  of  the  water  course 
from  which  the  overflow  comes  and  cannot  be 
regarded  or  dealt  with  as  lurface  water.  On 
B.  &  Q.  R.  R.  Go.  r.  Emmert,  78  N.  W.  540, 
68  Am.  St.  Bep.  602.  S8  Neb.  237,  approved 
and  followed. 

[Ed.  Note. — For  cases  in  point,  see  toL  48, 
Cent  Dig.  Waters  and  Water  Courses,  |  128.] 

(Syllabus  by  the  Oourt) 

Commiasloners'  Opinion.  D^jtartment  Na 
2.  Appeal  from  District  Oonrt,  Bictaardson 
Oountr;  KelUgar,  Jadge. 

Action  by  David  T.  Brinegar  against  John 
B.  (Jopass,  in  which  Herman  Tiehen  inter- 
Tened.  E^om  the  decree,  defendant  Copaas 
appeals.    Affirmed. 

ReavlB  &  ReaviB,  fbr  appellant.  A.  J.  Wea- 
ver and  E.  Falloon,  for  appellees. 

DUFFII^  O.  John  B.  Copass,  the  appel- 
lant, owns  80  acres  of  land  In  Richardson 
connty  lying  In  the  valley  of  the  Nemaha 
river.  Brinegar,  one  of  the  appellees,  owns 
the  farm  adjoining  on  the  west  The  river 
runs  through  a  portion  of  Brlnegar's  farm, 
and  It  also  forms  the  south  boundary  line  of 
the  Copass  land.  The  river  Is  subject  to 
overflows,  and  at  such  times  the  flood  waters 
nm  from  Brlnegar's  land  eastward  upon  and 
over  the  land  of  Copass.  Some  fonr  or  five 
years  prior  to  the  commencement  of  this  ac- 
tion, Brinegar  and  Copass  built  an  embank- 
ment or  dike  on  the  bank  of  the  river  on  the 
land  of  Brinegar  for  the  purpose  of  prevent- 
ing an  overflow.  This  dike  was  constructed 
at  the  joint  expense  of  Brinegar  and  Copass  ; 
but,  partly  on  account  of  complaint  of  ad- 
joining landowners  that  the  dike  caused  a 
serlons  overflow  of  their  lands  and  of  threat- 
ened suits  for  damages,  Brinegar  determin- 
ed to  cat  the  dike,  and  thereupon  Copass 
commenced  the  construction  of  an  embank- 
ment along  the  west  line  of  his  land  running 
from  the  river  to  the  foothills.  This  em- 
bankment was  constructed  wholly  upon  his 
own  land  and  from  dirt  taken  from  the 
west  side  of  the  embankment,  thus  form- 
ing a  ditch  the  whole  length  of  the  dike, 
which,  Brinegar  claims,  has  the  effect  of  al- 
lowing the  water  of  the  river  to  enter  the 
ditch  and  overflow  a  considerable  area  of 
his  farm.  This  action  was  brought  by  Brine- 
gar to  enjoin  the  construction  of  said  dike 
and  ditch,  and  Tiehen,  who  owns  a  large 
body  of  land  on  the  opposite  side  of  the 
river.  Intervened  In  the  action,  alleging  that 
the  effect  of  the  dike  would  be  to  overflow 
about  320  acres  of  his  best  land  during  times 
of  high  water,  and  he  Joined  with  the  plain- 
tiff In  asking  an  injunction.  A  decree  was 
entered  by  the  district  court  requiring  Brine- 


gar to  destroy  the  old  dike  or  embankment 
which  was  erected  by  himself  and  Copass, 
and  requiring  Copass  to  destroy  and  tear 
down  the  embankment  described  In  plaintiff's 
petition,  and  fr<Hn  this  decree,  0>pas8  has 
appealed. 

In  an  able  and  exhaustive  brief  filed  by 
the  appellant,  it  is  argued  that  the  overflow 
of  waters  of  the  stream  are  surface  waters 
against  which  every  proprietor  has  a  right  to 
protect  himself,  and  we  are  asked  to  review 
the  case  of  (X,  B.  &  Q.  R.  R.  Co.  ▼.  Emmert, 
S3  Neb.  237,  73  N.  W.  540,  68  Am.  St  Rep. 
602,  In  which  it  was  said:  "The  flood  water 
of  the  Nemaha  river,  involved  in  this  case, 
held  not  to  be  surface  water,  but  a  constit- 
uent part  of  such  stream — a  natural  water 
oonrseL"  The  courts  of  the  different  states 
are  apparently  hopelessly  divided  npon  the 
question  of  whether  flood  waters  are  a  part 
of  the  stream  from  wlilch  the  water  finds  its 
way  to  the  adjoining  lands  to  be  dealt  with  as 
water  of  a  running  stream,  or  whether  they 
are  surface  waters  and  subject  to  the  rules 
applicable  thereto.  In  the  case  cited  the 
question  was  fully  examined,  and  the  con- 
clusion therein  reached  after  elaborate  ar- 
gument by  counsel  and  apparent  careful  con- 
sideration. We  see  no  reason  for  departing 
from  the  rule  of  that  case,  and  a  quite  ex- 
haustive examination  of  the  question  con- 
vinces us  that  the  courts  which  formerly  held 
to  the  surface-water  theory  are  modifying 
or  overruling  their  former  decisions  and  get- 
ting In  line  with  those  that  regard  overflow 
waters  as  a  part  of  the  river  itself.  It  Is 
true  that  flood  waters  may  become  entirely 
s^mrated  from  the  stream  and  so  have  lost 
their  identity  with  it  When  It  has  spread 
over  the  adjoining  country,  setUed  In  low 
places,  and  become  stagnant  It  can  no  longer 
be  treated  as  a  part  of  the  stream,  and  the 
rules  with  respect  to  water  courses  can  then 
no  longer  be  applied.  But  overflow  waters 
from  a  natural  stream  In  times  of  flood  or 
freshet  flowing  over  or  standing  upon  ad- 
jacent lowlands,  do  not  cease  to  be  part  of 
the  stream  unless  or  until  separated  there- 
from so  as  to  prevent  their  return  to  Its 
channel.  Famham  on  Waters  &  Water  Rights, 
vol.  S,  I  879.  In  Uhl  t.  Ohio  River  R.  R. 
Co.,  49  S.  E.  378,  68  L.  R.  A.  138,  the  Supreme 
Court  of  West  Virginia  made  an  elaborate 
examination  of  the  authorities  and  approved 
the  rule  announced  in  C.,  B.  &  Q.  R.  R.  Co. 
V.  Elmmert  and  Judge  Baker  of  the  United 
States  District  Court  for  the  District  of  Indi- 
ana, refused  to  follow  former  decisions  of 
the  state  Supreme  Court  of  that  state,  and  In 
an  able  opinion  held  that  the  flow  of  a  river, 
when  swollen  beyond  the  low-water  mark  by 
the  hard  rains  which  fall  in  wet  seasons,  or 
by  the  melting  of  snows,  does  not  constitute 
surface  water  which  may  be  turned  by  em- 
bankments. Cairo  v.  &  C.  R.  Co.  v.  Brevoort 
(C.  C)  62  Fed.  129,  25  L.  R.  A.  527.  In  a 
late  case,  Fordham  t.  N.  P.  B.  Co„  76  Pac. 
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1040,  66  L.  R.  A.  556,  104  Am.  St  Rep.  729, 
the  Supreme  Court  of  Montana  reviews  the 
cases  upon  the  subject  and  announces  the 
following  rule:  "Flood  waters  of  a  rlrer 
which  form  a  continuous  body  with  the  water 
flowing  In  the  ordinary  channel,  or  which 
has  departed  from  the  channel  presently  to 
return,  must  be  regarded  as  a  part  of  the 
stream  In  considering  the  right  to  obstruct 
its  flow."  The  evidence  in  this  case  estab- 
lishes, we  think,  without  any  controversy, 
that  the  water  of  the  Nemaha  river,  in  times 
of  freshet,  flows  across  the  Copass  land  and 
empties  into  the  Nemaha  river  again  about 
a  mile  distant  therefrom.  This,  we  think, 
under  all  the  authorities,  constitutes  such 
overflow  a  constituent  part  of  the  stream, 
and  we  have  been  cited  to  no  authority,  nor 
have  we  in  our  search  been  able  to  find  a 
case,  holding  that  overflow  water,  which 
leaves  the  ordinary  bank  of  the  stream  In 
times  of  freshet  again  Joining  the  stream 
at  a  lower  point  thereon.  Is  regarded  or  held 
to  be  surface  water. 

The  holding  of  the  district  court  was  un- 
doubtedly right,  and  we  recommend  an  af- 
flrmance  of  the  decree. 

ALBERT  and  JACKSON,  OC  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decrea  of  the  dis- 
trict court  is  afllrmed. 


LBAR  T.   BROWN   COUNTT. 

(Supreme  Court  of  Nebraska.    Oct.  4,  1906l) 

judgmxnt  —  pixadiko  —  jubibdictionai. 

Facts. 

The  orders  or  Judgments  of  a  court  of  gen> 
eral  Jurisdiction  may  be  pleaded  in  general 
terms  without  alleging  Jurisdictional  facts. 

[Ed.  Note. — For  cases  in  point,  see  voL  30, 
Gent  Dig.  Judgment,  {{  17«),  1741.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
L  Appeal  from  District  Court  Brown  Coun- 
ty; Harrington,  Judge. 

Action  by  Charles  E.  Lear  against  Brown 
county.  Judgment  for  plalntiEF,  and  defend- 
ant appeals.    Affirmed. 


Wm.  M.  Ely,  for  appellant    M.  F. 
rlngton,  for  appellee. 


Har- 


EPPBRSON,  C.  Appellee,  Lear,  an  attw- 
ney  at  law,  flied  his  claim  against  the  county 
of  Brown,  and  from  a  decision  of  the  county 
board  an  appeal  was  taken  to  the  district 
court  where  he  alleged  in  his  petition,  among 

other  things,    "that  on  the  day  of 

1908,  one  Fred  M.  Hans  was  Indicted 

for  the  crime  of  murder  in  the  district  court 
of  Brown  conntj.  Neb.,  and  that  thereafter 


this  plaintiff  was  duly  appointed  by  the  dis- 
trict court  of  Brown  county,  Neb.,  to  aid  and 
assist  the  county  attorney  of  said  county  in 
the  trial,  preparation  and  prosecution  of  the 
said  Fred  M.  Hans  upon  said  charge,  and  that 
he  assisted  in  the  prosecution  of  said  cause 
and  in  a  second  trial  of  Fred  M.  Hans  for 
murder  in  the  year  1905;  that  prior  to  filing 
said  claim  the  Judges  of  said  court  before 
whom  said  cause  was  tried,  duly  certified  that 
said  services  were  rendered  by  plaintiff,  and 
such  certificate  was  duly  presented  to  the  said 
county  board  with  said  claim."  The  county 
demurred  to  this  petition,  and,  upon  the  de- 
murrer being  overruled,  elected  to  stand 
thereon.  Judgment  was  rendered  for  ap- 
pellee, and  the  county  appeals,  assigning  as 
error  the  overruling  of  the  demurrer  to  the 
petition. 

Section  9144.  Cobbey's  Ann.  St  1903, 
among  other  things,  provides:  "The  county 
attorney  of  any  county  may,  under  the  direc- 
tion of  the  district  court  procure  such  assist- 
ance, in  the  trial  of  any  person  charged  with 
the  crime  of  felony,  as  he  may  deem  neces- 
sary for  the  trial  thereof,  and  such  assistant 
or  assistants  shall  be  allowed  such  compensa- 
tion as  the  county  board  shall  determine  for 
his  services  to  be  paid  by  order  of  the  coun^ 
treasurer,"  etc.  Appellant  contends  that  the 
petition  is  insufllclent  because  It  does  not 
contain  an  allegation  that  the  assistance  in 
the  trial  of  the  felony  cause  was  procured  by 
the  county  attorney.  Under  section  9144, 
supra,  in  order  to  charge  the  county  with  the 
compensation  of  an  assistant  for  the  county 
attorney  in  the  trial  of  felony  cases,  the 
services  must  be  procured  by  the  county  at- 
torney under  the  direction  of  the  district 
court  and  the  district  Judge  must  certify 
that  such  services  were  rendered.  The  peti- 
tion fails  to  allege  that  the  services  of  appel- 
lee were  procured  by  the  county  attorney,  but 
alleges  its  equivalent— that  appellee  assisted 
the  county  attorney  after  the  appointment 
by  the  court  The  appointment  alleged  In 
the  petition  is  equivalent  to  the  direction  re- 
quired by  the  statute;  and,  as  the  district 
court  Is  a  court  of  general  Jurisdiction,  its 
orders  and  Judgments  may  be  pleaded  In  gen- 
eral terms  and  will  be  presumed  to  be  regu- 
lar. Bennett  v.  Bennett  (Neb.)  91  N.  W.  409. 
The  appointment  by  the  court  is  but  the  legal 
effect  or  determination  of  the  court's  proceed- 
ings in  the  matter,  and  Jurisdictional  tacts 
need  not  be  pleaded. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  tbs  Judgment  of  the 
district  court  is  affirmed. 
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IfliRRILL  ▼.  CONBOT  et  aL 

(Supreme  Court  of  Nebraska.    Oct.  4,  190S.) 

EbocimoN— Sai,b— PuBUOATiOH  o»  None*— 

I'fKW  SP  APER 

"The  Omaha  Daily  Record"  b  a  "news- 
raper,"  within  the  meanine  of  aection  1498, 
Cobbey'a  Ann.  St.  1903  (section  497  ot  th«  Code 
of  Civil  Procedure).  Banscom  ▼.  Meyer,  82  N. 
W.  114,  48  L.  R.  A.  409,  83  Am.  St  Rep.  607, 
60  Neb.  68,  and  Tumey  r.  Blomatrom,  87  N.  W. 
339.  62  Neb.  616,  followed. 

[Ed.  Note.— For  cases  in  point,  we  vol.  21, 
Oent  Dig.  Execution,  |  631;  voL  87,  Cent 
Dig.  Newspapers,  If  lO.  16.] 

(Syllabus  by  the  Court) 

OommlBBloners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Doaglas 
Connty;    Sears,  Jndge. 

Action  by  H.  A.  Merrill  against  Lizzie 
A.  Conroy,  impleaded  with  Thomas  F.  Hall 
and  others.  Judgment  for  plaintiff,  and 
defendants   Impleaded   appeal.    Affirmed. 

Jobn  T.  Dillon,  for  appellants.  Wharton, 
Adams  ft  Morgan,  for  appellee. 

EPPERSON,  a  This  is  an  appeal  from 
a  decree  of  confirmation  entered  in  the  dis- 
trict court  of  Douglas  county.  Appellants 
object  to  confirmation  on  the  ground  that 
the  Omaha  Dally  Record,  the  paper  In  which 
the  notice  of  sale  was  published.  Is  not  a 
"Newspaper,"  within  the  meaning  of  section 
1498,  Cobbey's  Ann.  St.  1903  (section  497 
of  the  Code  of  Civil  Procedure),  and  section 
11,420,   Cobbey's  Ann.   St   1903. 

Our  statutes  nowhere  define  the  word 
"newspaper."  The  paper  in  question  has 
been  regularly  published  in  the  city  of 
Omaha  for  20  years  and  In  general  circula- 
tion In  Douglas  county.  Among  Its  sub- 
scribers are  bankers,  real  estate  agents,  rent- 
al agents,  architects,  bonding  companies,  pub- 
lic and  private  contractors,  public  service  cor- 
porations, and  attorneys.  It  contains  a  large 
and  varied  advertising  list,  covering  many 
lines  of  business,  and  publishes  news  con- 
cerning city  ordinances,  resolutions  of  the 
dty  council,  building  Improvements,  trans- 
fers of  real  and  personal  property,  build- 
ing permits,  court  proceedings,  probate  mat- 
ters, public  sales,  together  with  brief  Items 
of  local  and  foreign  news  of  general  Interest, 
and  miscellaneous  Items  of  Interest  to  the 
general  reading  public  on  political,  social, 
moral,  reHglons,  and  other  subjects.  The 
publication  here  involved  is  quite  similar  to 
those  considered  by  this  court  In  Hanscom 
V.  Meyer,  60  Neb.  68,  82  N.  W.  114,  48  L. 
R.  A.  409,  88  Am.  St  Rep.  607;  Turney  v. 
Blomstrom,  62  Neb,  616,  87  N.  W.  339.  In 
our  opinion  the  rule  there  announced  re- 
quires the  affirmance  of  this  judgment  The 
Omaha  Daily  Record  Is  a  "newspaper"  with- 
hi  the  meaning  of  the  law  as  c(«8trued  by 
this  court  in  the  cases  above  cited.  See, 
also.  Hall  V.  City  of  Milwaukee  (Wis.)  91  N. 
W.  998,  where  authorities  from  other  juris- 
dictions are  reviewed. 


We  recommend  that  the  Judgment  ot  tba 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  affirmed. 


FRYER  V.  FRYER  et  aL 

(Supreme  Court  of  Nebraska.    Oct  4,  1906.) 

L  Deeds— Reoobu — ^NECBsaiTT    or    Deuveby 

AND  ACOEFTANOE. 

Where  a  grantor  places  bis  deed  on  record 
for  the  purpose  and  with  the  intention  of  pass- 
ing title  to  his  grantee  pursuant  to  a  valid 
agreement  l)etween  them,  actual  manual  delivery 
and  formal  acceptance  are  not  essential  to  the 
validity  of  the  conveyance.  Issitt  v.  Dewey,  66 
N.  W.  288,  47  Neb.  196,  followed. 

[Ed.  Note. — ^For  eases  in  point  aee  vol.  16, 
Cent  Dig.  Deeds,  U  136-139.] 
2.  MOBTOAOES  —  Attaceiocnt    Lieii— Pbiob- 

ITIBS— EVIDERCS. 

Evidence  examined,  and  held  to  bring  the 
case  within  the  foregoing  rule,  and  to  sustain 
the  findings  of  the  trial  court 
(Syllabus  by  the  Court) 

Oommlasioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Lancaster 
C!ounty ;   Frost,  Judge. 

Action  by  Charles  S.  Fryer  against  William 
I.  Fryer  and  others,  impleaded  with  Q>lum- 
bia  National  Bank  end  another.  Judgment 
for  plaintiff,  and  the  defendants  impleaded 
appeal.    Affirmed. 

See  105  N.  W.  712. 

Wilson  &  Brown,  A.  J.  Sawyer  and  N.  Z. 
Snell,  for  appellants.  Geo.  A.  Adams,  for 
appellee. 

ALBERT,  O.  This  Is  an  appeal  from  a 
decree  of  foreclosure  whereby  the  Hen  of 
plaintiff's  mortgage  Is  given  priority  over  the 
respective  judgment  liens  of  the  two  banks, 
defendants  herein.  The  mortgage  is  In  the 
form  of  an  absolute  conveyance  to  the  plain- 
tur  by  the  defendant  William  I.  Fryer  and 
his  wife  of  certain  real  estate  in  the  city 
of  Lincoln,  was  signed  and  acknowledged  by 
the  grantors  on  the  22d  day  ot  April,  1901, 
and  was  filed  for  record  on  the  28tb  day  of 
April,  1902,  by  William  I.,  who  bad  retained 
it  in  his  possession  after  It  was  signed  and 
acknowledged,  and  after  it  was  recorded, 
was  forwarded  to  him  at  Denver,  Colo., 
where  he  had  taken  up  his  abode.  Plaintiff 
resides  In  the  state  of  Iowa.  On  the  18tb 
day  of  December,  1902,  each  of  the  defendant 
banks  brought  an  action  against  William  I., 
who  was  the  fee  owner,  and  caused  a  writ 
of  attachment  to  issue  which  was  levied  on 
the  premises  covered  by  the  mortgage.  In 
each  of  these  cases  judgment  was  given  In 
favor  of  the  plaintiff  therein,  and  an  order 
entered  for  the  sale  of  the  premises  for  the 
satisfaction  of  the  judgment.  In  the  present 
suit  the  contest  is  between  tb*  plaintifl  and 


Digitized  by 


Google 


176 


109  NOBTHWBSTEEN  REPORTBB. 


(Neb. 


the  two  banks  as  to  the  priority  of  their  re- 
spective liens,  and  la  now  narrowed  down 
to  the  single  question  whether  there  had  been 
a  delivery  of  the  mortgage  to  the  plaintiff  be- 
fore the  levy  of  attachments  on  the  property. 
The  two  banks  join  In  an  appeal,  and  contend 
that,  while  the  evidence  shows  the  mortgage 
was  signed,  acknowledged,  and  recorded 
some  time  before  their  attachments  were 
levied,  It  Is  insufficient  to  sustain  a  finding 
that  it  was  delivered  to  the  plaintllt  before 
that  date. 

Appellant's  contention  seems  to  be  based 
on  the  fact  that  the  plaintiff  never  saw  the 
mortgage,  nor  had  actual  manual  possession 
of  it  until  after  this  suit  had  been  pending 
for  some  time,  and  long  after  the  levy  of  the 
attachments.  But  the  authorities  are  uni- 
form that  actual  manual  delivery  is  not  es- 
sential to  give  effect  to  a  deed.  In  Issitt  v. 
Dewey,  47  Neb.  196,  66  N.  W.  288,  it  was 
held  that  where  the  grantor  places  bis  deed  on 
record  for  the  purpose,  and  with  the  Intent, 
of  passing  title  to  the  grantee,  actual  manual 
delivery  and  formal  acceptance  are  not  essen- 
tial to  the  validity  of  the  conveyance.  In  the 
case  at  bar  the  evidence  Is  conclusive  that  at 
the  date  of  the  mortgage  deed  the  mortgagor, 
William  I.,  was  Indebted  to  the  plaintiff  on 
two  notes  aggregating  |5,000  for  borrowed 
money,  and  that  at  the  time  such  Indebted- 
ness was  contracted  it  was  agreed  between 
the  parties  that  William  I.  should  convey  the 
property  In  suit  to  the  plaintiff  as  security 
for  the  debt,  and  file  the  conveyance  for  rec- 
ord. William  I.  testified  on  behalf  of  the 
plaintiff,  and  while  portions  of  his  testimony 
would  Indicate  that  he  bad  no  clear  recollec- 
tion of  what  he  did  with  the  instrument 
after  It  was  forwarded  to  him  at  Denver, 
toward  the  close  of  his  testimony  he  testified 
positively  that  it  had  been  forwarded  to  the 
plaintiff  before  the  date  of  a  certain  pay- 
ment made  by  him,  which  was  made  Septem- 
ber 21,  1902,  and  almost  three  months  before 
the  attachments  were  levied.  It  was  after 
learning  of  this  testimony  that  plaintiff  made 
search  and  found  the  Instrument  among  his 
papers.  His  statement,  received  in  evidence 
as  a  part  of  his  testimony,  accounting  for  his 


failure  to  discover  it  earlier,  Is  to  the  effect 
that  it  must  have  been  received  by  another 
member  of  his  household  and  placed  among 
his  papers  during  his  absence  from  homa 
The  record  further  shows  that  at  least  two 
months  before  the  attachments  were  levied 
William  I.  had  importuned  the  plaintiff  to 
reconvey  a  portion  of  the  mortgaged  premises 
to  the  tatter's  wife,  and  that  plaintiff  had  re- 
fused to  do  so.  The  evidence  we  think  is 
amply  sufficient  to  show  that  the  instrument 
was  placed  on  record  by  William  I.  with  the 
intent  and  for  the  purpose  of  passing  the 
title  to  the  plaintiff,  and  to  render  evidence 
of  an  actual  manual  delivery  and  formal  ac- 
ceptance unnecessary,  under  the  rule  an- 
nounced In  Issitt  T.  Dewey,  supra. 

The  appellants  further  contend  that  even  If 
It  be  foiind  that  the  mortgage  deed  had  be- 
come effective  previous  to  the  levy  of  their 
attachments,  still  they  should  have  priority 
with  respect  to  one  of  the  lots  Included  there- 
in because  of  an  alleged  agreement  between 
the  plaintiff  and  William  I.,  whereby  the 
former  agreed,  in  consideration  of  the  pay- 
ment of  a  substantial  portion  of  the  mortage 
debt,  to  reconvey  such  lot  and  release  it  from 
the  Hen  of  the  mortgage.  There  Is  no  evi- 
dence tending,  even  remotely,  to  show  sncb 
an  agreement,  save  a  bare  claim  to  that  ef- 
fect put  forward  in  a  letter  written  by  Wil- 
liam I.  to  the  plaintiff.  And,  even  were  such 
claim  given  the  force  of  evidence  tending  to 
establish  the  agreement,  there  is  an  utter 
want  of  evidence  to  show  that  William  I. 
had  complied  with  the  conditions  upon  which 
the  reconveyance  was  made  contingent,  ac- 
cording to  his  own  letter  in  which  his  claim 
thereto  was  put  forth  for  the  first  and  only 
time. 

The  decree  of  the  district  court  seems  am- 
ply sustained  by  the  evidence,  and  we  recom- 
mend its  affirmance. 

DUFFIE  and  JACKSON,  CO.,  concur. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  Is  affirmed. 
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OONNHLL  ▼.  KEOKUK  ELECTBIC  BY.  & 

POWER   CO. 

(Supreme  Court  of  Iowa.  Oct  16,  1908.) 

1.  TmaI/— Spkoial  Findinob. 

In  an  action  for  death  of  plaintiff's  In- 
testate, killed,  while  crossing  the  land  of  H., 
by  contact  with  an  electric  wire  of  defendant 
■tnin);  across  the  land,  the  court  save  an  in- 
■traction  as  to  what  constituted  a  trespasser, 
and  another  instniction  as  to  what  constituted 
a  licensee  bj  express  invitation,  a  licensee  by 
implied  Invitation,  and  a  bare  licensee,  in  no 
•ther  place  referring  to  decedent's  right  to  be 
where  he  was  than  m  the  definitions  of  licensee 
bj  express  invitation  and  licensee  by  implied 
Invitation,  such  a  person  being  declared  to  have 
a  right  to  be  on  the  land.  Held,  that  the 
special  findings  having  contained  no  direct  find- 
ing as  to  whether  deceased  was  a  trespasser,  bat 
bavins  found  that  he  was  not  on  premises  where 
he  haB  a  right  to  be,  necessarily  found  that  he 
was  a  bare  licensee. 

2.  JUDGlTEirr— SPKOlAl,  PlRDINGS-^UDOMBUT 
NOTWITHeTANDIRO  GENXBAL  VeBDICT— DIB- 
BKOABDINO   BBBOHKOTTS   INBTBCCTIORB. 

A  motion  for  judgment  on  special  findings, 
notwithstanding  the  general  verdict,  the  jury 
having  failed  to  reach  the  conclusion  in  the 
general  verdict  made  necessary  by  applying  to 
Its  special  findings  the  law  as  laia  down  in 
the  instructions,  will  not  be  granted,  the  law 
having  been  erroneously  given  and,  in  fact, 
authorizing  the  general  veidict. 
8.  Tbiai.  —  Gxhkbai.  Verdict  —  Hattebs  Not 
Covered  bt  Special  Findings. 

The  general  verdict  is  controlling  as  to 
any  issue  of  fact  properly  submitted  to  the  Jury 
and  not  covered  by  the  special  findings. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  8S  849-^53.] 

4.   ELECTBIOITT— iNJtIBIKB    INOIDBIIT    TO    USK 

—LiABiUTT— Licensees. 

Though  plaintiff's  intestate  was  a  bare  li- 
censee or  trespasser  on  the  land  of  H.,  when 
be  was  killed  by  coming  in  contact  with  defend- 
ant's electric  wire  extending  across  such  land, 
witere  it  had  been  allowed  to  sag  and  where  the 
Insolation  was  worn  off,  defendant  is  liable, 
having  known  of  the  dangerous  condition  of  the 
wire,  and  that  persons  were  in  the  habit  of  go- 
ing near  the  place  of  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Electricity,  |  &] 

K.  Judgment  —  Notwithstanding  Vebdict— 
Failure  to  Anbwxb  Sfeciai.  Ihtebboga- 

TORIBS. 

Failure  to  answer  special  interrogatories 
material  to  the  conclusions  reached  in  tne  gen- 
eral verdict  is  not  ground  for  rendering  judg- 
ment notwithstanding  the  general  verdict. 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Jr.,  Judge. 

Action  to  recover  damages  caused  to  the 
estate  of  William  Connell,  deceased,  by  rea- 
son of  his  deatb,  alleged  to  have  been  due 
to  his  coming  in  contact  witb  a  wire,  which 
was  being  used  and  maintained  by  the  de- 
fendant for  the  transmission  of  electricity 
for  ijMwer  and  lighting  purposes,  charged 
with  a  very  high  and  dangerous  voltage,  and 
negligently  allowed  by  defendant  to  be  with- 
out insulation  at  the  place  where  the  accident 
occurred,  and  to  sag  so  low  at  that  place  that 
persons  were  likely  to  come  in  contact  witb 
it  Under  the  Issues  arising  by  a  denial  of 
the  material  allegations  of  the  petition,  there 
Tvas  a  trial  to  a  jury,  and  verdict  for  plaln- 
lO&N.W.— 12 


tier.  Defendant's  motion  for  judgment  not- 
withstanding the  verdict  on  the  special  find- 
ings of  the  jury  having  been  overruled,  and 
judgment  entered  on  the  verdict  for  plaintiff, 
defendant  appeals.    Affirmed. 

Holllngsworth  &  Blood,  for  appellant 
Hughes  &  Sawyer,  for  appellee. 

McCLAIN,  a  J.  The  facts  whlcb  the  evi- 
dence tended  to  establish,  so  far  as  material 
for  the  determination  of  the  errors  relied 
upon,  are  as  follows:  The  scene  of  the  acci- 
dent was  an  unlnclosed  and  unimproved 
tract  of  rough  land,  covered  with  trees,  brush, 
and  weeds,  belonging  to  one  Hubinger,  con- 
stituting a  portion  of  the  premises  occupied 
by  him  as  a  residence,  and  extending  from 
a  fence  or  wall,  which  constituted  the  boiud- 
ary  between  the  Improved  and  the  unim- 
proved portions  of  his  tract,  to  the  river. 
Over  this  portion  of  Hublnger's  property, 
the  defendant  was  maintaining  its  electric 
light  and  power  wires,  supported  on  poles, 
the  wires  being  In  general  Insulated.  De- 
ceased, a  boy  of  14  years  of  age,  with  two 
companions  a  few  years  older,  went  upon  this 
unlnclosed  and  unimproved  portion  of  Hubln- 
ger's premises  to  get  some  zinc  which  had 
been  thrown  away.  In  order  that  they  might 
sell  it  for  junk.  Deceased  In  some  way  came 
In  contact  with  defendant's  wire  where  it 
had  been  allowed  to  sag  and  where  the  in- 
sulation had  been  worn  off,  apparently  by 
contact  with  a  tree,  and  was  instantly  killed 
by  tile  shock.  The  evidence  tended  to  show 
that  there  were  some  paths  running  in  var- 
ious directions  across  this  unimproved  por- 
tion of  Hublnger's  property,  along  which 
persons  were  in  the  habit  of  passing.  It  may 
fairly  be  said  to  have  been  a  question  for 
the  jury,  under  the  evidence,  whether  Hubin- 
ger bad  to  such  an  extent  forbidden  and 
tried  to  prevent  people  crossing  there  as 
that  deceased  and  his  companions  going  on 
the  land  without  express  permission  were  to 
be  considered  trespassers,  or  whether  they 
were  bare  licensees,  or  licensees  by  Implied 
invitation.  It  Is  not  contended  that  deceased 
and  his  companions  had  been  directly  for- 
bidden to  come  upon  the  premlBes.  Tbe  as- 
signed errors  argued  for  appellant  relate  to 
certain  special  findings  of  the  jury  bearing 
on  the  questions  whether  deceased  was  so 
far  a  trespasser  and  without  right  at  the 
place  where  the  accident  occurred  that  the 
defendant  owed  him  no  duty,  and  whether 
there  is  any  evidence  that  the  negligence  of 
the  defendant  in  allowing  Its  wire  to  sag 
and  become  uninsulated  at  the  place  of  the 
accident  was  the  proximate  cause  of  deced- 
ent's death. 

The  evidence  tended  to  show  that  the  por- 
tion of  Hublnger's  premises  on  which  the 
accident  occurred  was  so  far  generally  used 
by  the  public  that  the  defendant  was  bound 
to  anticipate  danger  to  some  one  from  allow- 
ing its  wires  without  proper  Inaalatlon  to 
sag  so  that  persons  thus  using  the  premises 


Digitized  by 


Google 


178 


100  NORTHWESTERN  REPORTER. 


(Iowa 


were  In  danger  of  coming  In  contact  with  it 
and  receiving  Injury,  and  the  court  Instruct- 
ed the  jury  that,  If  it  was  found  from  a  pre- 
ponderance of  the  evidence  that  the  place 
where  the  Injury  occurred  was  so  resorted  to 
by  persons  generally,  of  which  fact  defend- 
ant's servants  bad  knowledge  or  should  have 
had  knowledge  under  the  circumstances,  then 
It  was  tbe  duty  of  defendant  through  Its 
servants  to  exercise  ordinary  care  and  dili- 
gence to  prevent  such  danger,  and  the  failure 
to  exercise  such  care  and  diligence  would 
constitute  negligence  on  the  part  of  the  de- 
fendant. As  to  the  correctness  of  this  In- 
struction or  tbe  BufBdency  of  the  evidence  to 
support  a  verdict  based  on  tbe  negligence  of 
the  defendant,  no  complaint  Is  made.  But  It 
la  contended  for  appellant  that  In  answers 
to  Interrogatories  submitted  to  them  the  JU17 
specially  found  deceased  to  have  been  on  the 
premises  without  right.  These  findings  so 
far  as  material  to  this  question  were  as  fol- 
lows: "Int  8.  Did  William  Gonnell  have 
tbe  consent  of  tbe  owner  or  occupant  of  the 
land  wbere  the  alleged  injury  occurred,  to 
go  upon  said  land  at  said  time?  A.  No.  Int. 
9.  Was  William  Connell  at  the  time  and  place 
of  said  accident  on  premises  wbere  be  bad 
a  right  to  be?  A.  No.  •  •  •  Int  11. 
Did  J.  C.  Hubtnger  prior  to,  and  Including  the 
time  of,  tbe  accident  forbid  persons  from  en- 
tering upon  the  land  where  tbe  alleged  In- 
Jury  occurred?  A.  Yes.  •  •  •  int  14. 
Was  tbe  place  where  the  alleged  injury  oc- 
curred public  or  private  at  said  time?  A. 
Private.  Int  15.  Was  William  Gonnel  in- 
vited to  go  upon  said  land  at  the  place  where 
said  Injury  occurred  at  the  time  of  same?  A. 
No."  In  determining  tbe  legal  effect  of  these 
findings,  It  Is  proper  to  take  Into  considera- 
tion tbe  Instructions  lu  which  tbe  jury  were 
told,  after  being  properly  instmcted  with 
reference  to  defendant's  negligence  as  al- 
ready Indicated,  that  a  trespasser  is  one 
who  enters  upon  the  land  of  another  without 
tbe  consent  either  express  or  implied,  of 
tbe  owner  or  occupier  thereof,  but  that  per- 
sons entering  such  land  with  the  Implied  con- 
sent of  the  owner  or  occupier  would  not  be 
regarded  as  trespassers;  and  that  If  the  pub- 
lic generally  went  upon  the  premises  in  ques- 
tion without  objection  on  the  part  of  the 
owner,  and  this  was  generally  known,  then 
persons  entering  upon  guch  premises  could  not 
be  regarded  as  trespassers  or  wrongdoers,  by 
merely  so  entering;  and  that,  if  it  should 
be  found  that  Hubinger  forbade  people  en- 
tering upon  bis  premises,  then  persons  en- 
tering contrary  to  such  objections  must  be 
regarded  as  trespassers,  and  that  if  de- 
ceased knew  that  be  was  going  upon  said 
premises  against  tbe  objections  of  tbe  said 
Hubinger,  he  was  a  trespasser  at  the  time 
and  place  of  tbe  injury,  and  plaintiff  could 
not  recover. 

It  is  to  be  noticed  that  there  Is  no  direct 
finding  as  to  whether  or  not  deceased  was  a 
trespasser  under  these  instructions,  and  per- 


haps tbe  finding  that  deceased  did  not  have 
the  consent  of  tbe  owner  or  occupant  to  go 
upon  tbe  land,  and  that  Hubinger  had  for- 
bidden persons  from  going  there,  and  that 
the  premises  were  private,  would  not  con- 
clusively show  that  deceased  was  a  tres- 
passer, for  there  Is  no  specific  finding  as  to 
Implied  consent  Under  tbe  evidence  the  jury 
might  have  found  that  while  Hubinger  in 
some  instances  forbade  people  coming  upon 
the  premises,  the  practice  of  crossing  without 
express  permission  but  without  specific  ob- 
jection was  so  general  that  deceased  might 
have  been  justified  in  assuming  an  implied 
consent  But  the  court  further  instructed  tbe 
jury  as  follows:  "A  license  to  go  upon  tbe 
land  of  another  may  be  by  an  Invitation 
either  express  or  implied,  or  one  may  be 
licensed  simply  by  tbe  permission  or  consent 
of  tbe  owner  of  land  to  pass  over  same.  A 
licensee  by  express  invitation  is  one  who  Is 
directly  invited  by  tbe  owner  of  the  land 
to  enter  upon  It  and  such  person  is  rightfully 
upon  such  land.  A  licensee  by  implied  invi- 
tation is  one  who  has  been  invited  to  enter 
upon  the  land  either  by  the  owner  or  occupier 
of  the  same  by  some  affirmative  act  done  by 
such  owner  or  occupant  or  by  appearances 
which  justify  persons  generally  in  believing 
that  such  owner  or  occupant  had  given  bis 
consent  to  tbe  public  generally  to  enter  upon 
or  to  cross  over  bis  premises,  and  while  such 
licensee  is  acting  within  tbe  scope  and  limit 
of  such  Implied  Invitation  he  has  tbe  law- 
ful right  to  be  wbere  he  Is  so  invited.  A 
bare  licensee  is  one  who  enters  upon  the  land 
of  another  simply  without  objection  of  tbe 
owner,  or  by  sufferance  of  the  owner  or  oc- 
cupier, whether  such  land  be  inclosed  or  un- 
Inclosed.  Such  bare  licensee  enters  tbe  land 
at  bis  own  risk,  and  If,  while  on  said  land, 
such  bare  licensee  be  Injured  by  the  negli- 
gence of  tbe  owner  or  occupant  of  said  land 
be  has  no  right  to  recover.  And,  If  Qie  jury 
find  from  a  preponderance  of  the  evidence 
that  the  said  William  Connell,  deceased,  while 
upon  the  premises  In  question,  was  a  bare  li- 
censee under  the  law  as  defined  In  the  in- 
structions given  yon  by  the  court  then,  if  you 
so  find,  your  verdict  should  be  for  tbe  de- 
fendant" It  is  to  be  noticed  that  while  the 
Instruction  previously  described  related  to  the 
question  whetbw  deceased  was  a  trespasser, 
and  the  ^ect  of  tbe  finding  that  he  was  such 
trespasser,  this  last  instruction  related  to  tbe 
question  -of  license,  and  the  jury  were  told 
that  If  deceased  was  upon  the  premises  as 
a  licensee  by  express  or  Implied  Invitation, 
be  was  rightfully  upon  the  land,  and  Infer- 
entlally  was  entitled  to  recover  for  injury  by 
tbe  negligence  of  defendant  while,  if  he  was 
a  bare  licensee  simply  entering  without  ob- 
jection or  by  sufferance,  and  without  express 
or  implied  invitation,  then  he  bad  no  rlgbt 
to  recover.  Under  this  instruction  it  was 
material  to  determine  whether  deceased  had 
a  right  to  be  wbere  he  was  when  injured. 
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or  whether  he  was  there  merely  without  ob- 
jection or  by  sufferance;  and  the  ninth  spe- 
cific flndlug  Is  that  at  the  time  and  place 
of  the  accident  deceased  was  not  on  premises 
where  he  had  a  right  to  be.  In  the  light 
•(  the  instructions  this  must  be  regarded  as 
a  specific  finding  that  he  was  a  bare  licensee, 
for  in  no  other  connection  did  the  court 
refer  to  the  question  of  decedent's  right  to 
be  where  he  was. 

We  have,  then,  this  situation:  The  Jury 
has  not  specially  found  whether  or  not  de- 
ceased was  a  trespasser,  but  it  has  found 
that  he  was  not  a  licensee  by  express  or 
Implied  invitation,  and,  therefore,  If  the  spec- 
ial findings  alone  are  to  be  considered,  he 
is  necessarily  found  to  have  been  a  bare 
licensee.  If  the  instructions  were  binding 
upon  the  trial  court  In  passing  upon  the 
motion  for  Judgment  notwithstanding  the  ver- 
dict, then  the  motion  was  improperly  over- 
ruled, for  the  court  had  explicitly  told  the 
Jury  that  if  deceased  was  a  bare  licensee  he 
could  not  recover.  And  the  rule  of  the  In- 
struction has  support  In  cases  relating  to  the 
liability  of  the  owner  of  private  premises  for 
dangerous  conditions  causing  injury  to  a  tres- 
passer or  mere  licensee.  The  general  rule  is 
thus  stated  in  1  Thompson,  Negligence,  S  946: 
"The  owner  of  private  grounds  Is  under  no 
obligation  to  keep  them  in  a  safe  condition 
for  the  benefit  of  trespassers,  intruders. 
Idlers,  bare  licensees,  or  others  who  go  upon 
them,  not  by  any  invitation,  express  or  im- 
plied, but  for  their  own  purposes,  their  pleas- 
ure, or  to  gratify  their  curiosity,  however  in- 
nocent or  laudable  their  purpose  may  be." 
This  rule  has  been  supported  and  Illustrated 
in  the  following  cases:  Pittsburg,  Ft  W.  4 
0.  R.  Ck>.  V.  Bingham,  29  Ohio  St  364 ;  Lary 
V.  Cleveland,  C,  C.  &  I.  B.  Co.,  78  Ind.  828, 
41  Am.  Rep.  572;  Severy  v.  Nlckerson,  120 
Haas.  306,  21  Am.  Rep.  514;  Cumberland 
T.  &  T.  Co.  V.  Martin's  Adm'r  (Ky.)  76  8.  W. 
894,  63  L.  R.  A.  469.  But  if  this  general  rule 
is  not  applicable  to  the  case  before  us,  then 
the  erroneous  Instruction  of  the  trial  court 
that  plalntlfl  could  not  recover  was  not  bind- 
ing upon  it  in  ruling  on  a  motion  for  a  direct- 
ed verdict  and,  if  there  was  any  basis  on 
which  the  general  verdict  for  the  plaintiff 
could  be  predicated,  the  court  properly  over- 
ruled such  motion. 

That  the  rule  requiring  the  granting  of  a 
new  trial  where  the  Jury  has  failed  In  Its 
general  verdict  to  reach  the  conclusion  made 
necessary  by  applying  to  its  special  findings 
of  fact  the  rules  of  law  laid  down  in  the 
Infttructlons  is  not  applicable  in  ruling  on  a 
motion  for  Judgment  notwithstanding  the 
verdict  seems  to  be  well  settled.  In  grant- 
ing a  new  trial,  the  court  simply  enables  the 
complaining  party  to  have  bis  case  submitted 
to  the  Jury  under  admissible  evidence  or  cor- 
rect instructions,  but  in  rendering  a  Judg- 
ment notwithstanding  the  verdict,  the  court 
cuts  off  any  opportunity  to  cure  the  error  in 
the  ioBtructlons  or  to  obviate  the  deficiencies 


in  the  pleadings  or  the  evidence  complained 
of.  The  rule  as  announced  by  us  is  that 
"when  a  court  Is  called  upon  to  rule  upon  a 
motion  for  Judgment  on  a  special  verdict  it 
Is  free  to  consider,  and  should  consider,  what 
the  law  is,  and  is  not  boimd  by  its  instruc- 
tions previously  given  to  the  Jury."  Baird  v, 
Chicago,  R.  I.  &  P.  Ry.  Co.,  61  Iowa,  359,  363, 
13  N.  W.  731, 16  N.  W.  20T.  And  see  Evans  v. 
St  Paul  Harvester  Works,  63  Iowa,  204, 18  N. 
W.  881.  Therefore  the  action  of  the  court  in 
overruling  the  motion  for  Judgment  notwith- 
standing the  verdict  on  accoimt  of  the  spec- 
ial finding  that  deceased  was  not  rightfully 
at  the  place  where  the  accident  occurred, 
should  not  be  reversed  unless  such  finding 
is  necessarily  controlling  as  to  plaintiff's  right 
to  recover.  The  general  verdict  is  controlling 
as  to  any  Issue  of  fact  properly  submitted  to 
the  Juty,  not  covered  by  the  special  findings. 
Scbulte  V.  Chicago,  M.  &  St  P.  R.  Co.,  114 
Iowa,  89,  86  N.  W.  63. 

There  was  evidence  that  persons  were  In 
the  habit  of  going  across  Hubinger's  premises 
near  the  place  where  defendant  allowed  its 
uninsulated  wire  to  sag  in  such  a  way  that 
the  safety  of  such  persons  was  Imperiled  by 
It;  and  we  do  not  think  tliat  the  queetioo 
whether  such  persons  were,  as  to  Hubinger, 
trespassers  or  bare  licensees,  on  the  one 
liand,  or  were  rightfully  on  Hubinger's  prem- 
ises on  the  other,  was  conclusive  as  to  defend- 
ant's liability.  The  controlling  consideration 
in  determining  defendant's  liability  is  wheth- 
er defendant  was  reasonably  chargeable  with 
knowledge  that  persons  were  likely  to  come  in 
contact  with  its  dangerous  wire,  and  might 
In  the  exercise  of  reasonable  care,  have  avoid- 
ed such  danger.  Daltry  v.  Media  Electric 
Light  etc.,  Co.  (Pa.)  67  Atl.  833;  Central 
Union  Telegraph  Co.  v.  Sokola  (Ind.  App.)  73 
N.  B.  143.  Even  as  to  trespassers,  the  defend- 
ant was  charged  with  the  duty  of  not  willful- 
ly or  wantonly  imperiling  their  safety,  and 
to  constitute  such  wantonness  and  indiffer- 
ence as  to  their  safety  as  to  render  the  de- 
fendant liable,  it  is  not  necessary  that  there 
should  have  been  a  design  or  intention  to 
do  them  injury.  Ambroz  v.  Cedar  Rapids  . 
Electric  Light  &  Power  Co.  (Iowa)  108  N.  W. 
540.  There  was  evidence  from  which  the 
Jury  might  have  found  that  defendant  knew 
of  the  dangerous  condition  of  its  wire,  and 
knew  that  persons  were  In  the  habit  of  going 
near  the  place  of  such  danger,  and,  in  support 
of  the  verdict  we  are  Justified  In  assuming 
that  the  Jury  predicated  its  verdict  against 
the  defendant  on  this  evidence.  There  is 
nothing  in  the  special  findings  to  negative 
such  conclusion  on  the  part  of  the  Jury,  and, 
in  support  of  the  verdict,  we  may  properly 
assume  that  the  general  verdict  was  based 
on  such  evidence. 

It  is  contended  for  appellant  that  the  Jury 
failed  to  find  in  answer  to  special  Interroga- 
tories facts  material  to  the  conclusion  reached 
in  their  general  verdict  If  the  motion 
had  been  for  a  new  trial,  this  might  be  a 
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twd  grmmd  tor  setting  aside  the  verdict 
Darling  v.  West,  61  Iowa,  259,  1  N.  W.  531. 
Bat,  on  the  otber  hand,  It  U  well  settled  that 
a  failure  to  answer  an  Immaterial  Interroga- 
tory, or  an  answer  In  response  thereto  that 
the  Jury  does  not  know,  will  not  be  a  groond 
for  setting  aside  a  general  verdict  Patter- 
son V.  Omaha  &  C.  B.  R.  &  B.  Co.,  00  Iowa, 
247,  57  N.  W.  880.  But  a  failure  to  answer 
an  Interrogatory  Is  not  a  good  ground  for  a 
motion  to  render  Judgment  notwithstanding 
the  general  verdict  Pieart  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  82  Iowa,  148,  164,  47  N.  W.  1017. 
We  find  no  error  in  the  refusal  of  the  trial 
court  to  sustain  the  motion  for  judgment  for 
defendant  notwithstanding  the  verdict  In 
favor  of  plaintiff,  and  the  Judgment  on  the 
general  verdict  is  therefore  affirmed. 


McCASH  V.  PENROD, 
(Supreme   Court  of  Iowa.    Oct   16,   19Utt.) 

1.  Taxation— Action  to  Quiet  Tax  Titlb— 
BxTBDER  or  Fboof. 

A  tax  deed,  resalar  on  its  face,  to  plain- 
tiff in  a  suit  to  quiet  title  makes  out  a  prima 
facie  case,  putting  the  burden  on  defendant  to 
establish  its  invalidity. 

[Ed.  Note.— For  cases  in  point,  see  voL  46, 
Cent  Dig.  Taxation,  {(  1606,  1565.] 

2,  Same  —  ATTAOKino   Tax   Dekd  — Likita- 

TION. 

Code,  i  1448,  providing  ttiat  no  action  for 
the  recovery  of  real  estate  sold  for  nonpayment 
of  taxes  shall  be  brought  after  five  years  from 
execution  and  recording  of  the  tax  deed,  pr»- 
vents  the  attacking  of  the  deed  after  that  time, 
if  it  is  merely  irregular  and  not  void,  and  so 
prevents  attack  after  such  time  because  of  any 
defect  In  the  notice  of  redemption  or  affidavit 
of  publication,  in  that  they  were  in  different 
names. 

[Ed.  Note.— For  eases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  {{  1583-1595.] 

8.   BVIDKRCB— PaTMBHT    OF    TAXES— AMBIOO- 

rrr  iit  Recobd— Paboi.  Bvidehck. 

Where  the  tax  list  shows  an  entry  of  pay- 
ment of  taxes  on  lot  7,  and  payment  by  sale 
for  taxes  of  the  taxes  on  lot  8,  but  other  tax 
records  and  the  tax  deed  show  a  sale  of  lot  7, 
and  not  of  lot  8,  there  is  an  ambiguity  on  the 
face  of  the  records,  to  explain  which  parol  evi- 
dence is  admissible  in  a  suit  to  qniet  title  un- 
der the  deed. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  H  2085,  208&] 

4.  Taxation— Grantee   of  Tax  Deed — Ceb- 
tificate  Holder. 

That  the  certificate  of  tax  sale  was  as- 
signed to  "James  Kamey"  and  the  tax  deed 
was  issued  to  "James  Carney"  is  immaterial ; 
they  ttelng  one  and  the  same  person,  and  the 
person  to  whom  the  tax  deed  was  issued  being 
the  holder  of  the  assignment  of  the  certificate. 

[Ed.  Note.— For  cases  in  point  see  vol.  45, 
Cent  Dig.  Taxation,  §  1506.] 

5.  Same— Notice    of     Redxhptior— Sebvice 
BV  Publication. 

The  person  in  whose  name  land  was  taxed 
l>eini^  a  nonresident  of  the  state,  service  by  pub- 
lication of  the  notice  of  redemption  addressed 
to  him  ia  sufficient;  no  one  being  lu  actual 
oossession  of  the  land  when  it  was  time  for  the 
qotice. 

(Ed.  Note.— For  cases  in  point,  see  voL  46. 
Cent.  Dig.  TaxaUon.  U  1424,  1425.] 


4L  Nahx»— IDKIC  SoRAirs. 

The  giving  of  a  notice  of  redemption  from 
tax  sale  in  the  name  of  "James  Eiuney"  and 
the  maldng  of  an  affidavit  of  publication  there- 
of in  the  name  of  James  "Carney"  is  a  case  of 
idem  sonans. 

[Ed.  Note.— For  eases  in  point  see  vol.  36, 
Cent  Dig.  Names,  If  12-15.f 

7.  AnvEBSE    PossEsaioR'— Cou>B   OF   Titlb— 
Void  Tax  Deed. 

A  void  tax  deed  is  sufficient  color  of  title 
on  which  to  base  a  daim  of  title  by  adverse 
possession  for  10  years. 

[Ed.  Note.— For  cases  in  point  see  voL  1, 
Cent  Dig.  Adverse  Possession,  |  462.] 

8.  Taxation— Right  to  Attack  Tax  Deed- 
Showing  Title. 

One  fails  to  show  any  title  to  land,  and 
so  cannot  attack  a  tax  deed  thereof,  where  the 
description  In  the  deed  to  him  and  others  ia 
his  chain  of  title  ia  so  indefinite  that  it  can- 
not be  told  therefrom  what  was  intended  to 
be  conveyed. 

[Ed.  Note.— For  cases  in  point  see  vol.  45, 
Cent  Dig.  Taxation,  S  1580.J 

Api^eal  from  District  Ooort,  Lee  Oounty; 
Henry  Bank,  Jr.,  Judge. 

Suit  In  equity  to  quiet  plaintUTs  title  to 
an  outlot  In  section  1,  township  68,  range 
3,  in  Lee  county,  Iowa.  PlaintUt  claims 
title  under  a  tax  deed  and  by  adverse  pos- 
session. Defendant  denies  plaintiCTs  title, 
and  claims  ownership  In  virtue  of  a  warranty 
deed  from  one  Sourwlne.  He  further  avers 
that  plaintiff's  tax  deed  is  oC  no  validity,  be- 
cause no  taxes  were  due  upon  the  land  when 
the  sale  made,  because  plaintiff  was  not  the 
owner  of  the  certificate  of  sale  when  the 
deed-  was  made,  because  no  notioe  of  the  ex- 
pi  raticm  of  the  period  of  redan];>tl<»  was 
served  upon  the  owner  of  the  property  who 
was  in  possession,  and  because  the  affdavit 
as  to  the  publication  of  the  notice  was  In- 
sufficient Upon  trial  to  the  court  a  decree 
was  passed  quieting  the  plalntUTs  title  to 
the  lot  and  defendant  appeals.    Affirmed. 

E.  C.  Weber,  for  appellant  Seerly  A 
Clark,  for  appellee. 

DEEMER,  J.  Plaintiff  holds  a  tax  deed 
for  the  lot  In  controversy,  regular  upon  It) 
face,  issued  by  the  treasurer  of  Lee  county, 
Iowa,  on  October  24,  1886.  This  makes  out 
a  prima  facie  case  for  him,  and  the  burden 
is  upon  the  defendant  to  establish  its  in- 
validity. Even  if  this  be  established,  plain- 
tiff may  show  title  by  adverse  possession, 
even  under  a  void  tax  deed.  If  the  tax  deed 
be  simply  Irregular,  and  not  void,  plaintiff 
Is  entitled  to  a  decree  for  the  reason  that 
defendant's  attack  upon  the  deed  Is  barred 
by  section  1448  of  the  Code,  which  forbids 
such  attacks  after  five  years  from  the  execu- 
tion and  recording  of  the  tax  deed.  The 
land  was  sold  for  the  taxes  of  the  year  1881, 
and  It  Is  claimed  that  no  taxes  were  due 
when  the  land  was  sold.  This  Is  on  the 
theory  that  the  taxes  on  ontlot  7  were  paid, 
as  shown  by  the  tax  list  It  Is  true  that 
the  tax  list  shows  an  entry  of  payment  of 
taxes  eu  lot  7,  and  payment  by  sale  for  taxes 
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a  the  taxes  on  lot  8 ;  bat  tbe  other  records 
tod  the  tax  deed  show  a  sale  of  lot  7,  and 
not  of  lot  8,  and  evld^ice  aliunde  establishes 
the  fact  that  the  taxes  were  paid  on  lot  8, 
ind  not  npon  lot  7.  That  parol  te8tlm<my  Is 
admissible,  notvrithatandlng  this  showing  on 
the  tax  list,  see  Ambler  t.  dayton,  23  Iowa, 
1T3.  Defendant  was  In  no  manner  misled 
br  this  entry,  and  he  has  failed  to  show  that 
tbe  taxes  on  lot  7  were  paid  wbai  It  was  sold. 
There  Is  an  ambiguity  on  the  face  of  the 
records,  and  parol  eTldence  Is  admissible  to 
explain  It  Consideration  of  this  testimony 
leads  to  the  conclusion  that  the  taxes  were 
not  paid  on  lot  7  when  the  sale  was  made. 

2.  The  land  was  sold  at  tax  sale  to  one 
D.  W.  Henry,  and  be  received  the  certificate 
tf  wale.  Thereafter  be  assigned  his  certlfl- 
ctte  to  James  Kamey,  and  the  tax  deed  un- 
der which  plaintiff  claims  was  Issued  to 
Junes  Carney.  Notation  of  an  assignment 
of  the  certlflcate  appears  npon  the  tax  sale 
register  as  follows :  "Assigned  to  James  Kar- 
ney,  February  4th,  1886."  Under  the  hold- 
ings of  this  court  no  notation  of  the  assign- 
ment of  tbe  certificate  was  necessary,  pro- 
Tided  tbe  person  to  whom  tbe  deed  was  made 
was  in  fact  tbe  holder  of  tbe  certificate. 
Eoukup  T.  Union  Investment  Co.,  84  Iowa,  448, 
51  N.  W.  167,  35  Am.  Bt  Rep.  317 ;  Swan  t. 
Whaley,  76  Iowa,  628.  There  is  no  doubt 
that  James  Carney  was  tbe  holder  of  tbe  cer^ 
tiflcate  by  assignment,  and  the  mistake  In 
his  name  Is  of  no  consequence.  Tbe  record 
shows  that  James  Carney  and  James  Karney 
were  <«e  and  the  same  perSon,  and  that 
James  Carney  Is  the  person  who  held  the 
asslg^nment  of  the  certlflcate^ 

3.  Complaint  Is  made  that  tbe  notice  of 
redemption  was  not  served  upon  tbe  owner, 
who,  it  is  said,  was  in  possession  of  tbe 
land.  The  land  was  taxed  in  the  name  of 
H.  O.  Long,  who  was  a  non-resident  of  the 
■tate,  and  tbe  notice,  which  was  directed  to 
him.  was  by  publication.  No  one  was  In 
the  actual  possession  of  tbe  land  when  the 
tlffi*  came  for  tbe  notice;  hence  the  notice 
was  Bufflcleut.  American  Bank  t.  Crooks, 
97  Iowa,  244,  66  N.  W.  168. 

4.  Tbe  notice  was  In  tbe  name  of  James 
Eamey  and  the  affidavit  as  to  publication 
was  in  the  name  of  James  Carney.    This  Is 

■aid  to  be  a  fatal  defect  It  is  a  clear  case 
of  Idem  sonans.  Fletcher  v.  Conly,  2  O. 
Greene,  88;  Krelts  t.  Behrensmeyer,  126 
IIL  141,  17  N.  B.  232,  8  Am.  St  Rep.  84». 
But  If  the  notice  or  affidavit  were  defective, 
defendant  Is  foreclosed  from  attacking  the 
same  by  reason  of  tbe  statute  hitherto  refer- 
red to.  See  TraIo<±  v.  Bentley,  67  Iowa,  602, 
25  N.  W.  824;  BoUn  v.  Francis,  72  Iowa, 
619.  34  N.  W.  447;  Rice  t.  Haddock,  70 
Iowa,  818,  30  N.  W.  679. 

5.  But  aside  from  all  this,  the  testimony 
shows  that  plaintiff  and  his  grantors  have 
been  in  tbe  actual,  notorious,  and  exclusive 
possession  of  the  land  In  controversy  under 
Um  tax  deed  for  more  tban  10  yean  prior 


to  1903,  tbe  time  when  defendant  went  Into 
possession.  Even  were  tbe  tax  deed  abso- 
lutely void,  it  would  be  sufficient  color  of 
title  upon  which  to  base  a  claim  of  adverse 
possession.  No  one  ever  questioned  plain- 
tiff's title  until  Just  before  this  snlt  was 
brought  which  was  nearly  20  years  after 
the  Issuance  of  tbe  tax  deed.  This  alone 
gave  plaintiff  title  to  the  land.  Watters  t. 
Connelly,  59  Iowa,  217,  13  N.  W.  82;  Tre- 
malne  v.  Weatherby,  68  Iowa,  616,  12  N.  W. 
009.  Moreover,  and  as  a  conclusive  answer 
to  appellant's  contentions,  It  does  not  ap- 
pear that  be  Is  the  owner  of  tbe  land  and 
entitled  to  question  tbe  tax  deed.  True,  be 
shows  some  conveyances  from  tbe  govern- 
ment down  to  Sourwine,  bis  Immediate 
grantor ;  but  no  one  can  take  these  convey- 
ances and  locate  the  property  In  controversy 
as  belonging  to  defendant  Some  of  tbe  ctm- 
veyances  are  so  Indefinite  and  uncertain  In 
tbe  descriptive  parts  as  to  be  utterly  void. 
For  Instance,  one  of  tbe  conveyances  de- 
scribes tbe  land  as  "tbe  east  part  of  lots  7 
and  8";  another  as  "tbe  east  part  of  lots  7 
and  6,  less  about  19  acres  sold  off  tbe  east 
part  to  Peele  and  Haines";  and  there  Is 
no  showing  as  to  any  deed  to  Peele  and 
Haines.  Tbe  description  in  defendant's  own 
deed  Is,  "Bast  part  of  lots  7  and  8,  •  •  • 
less  about  19  acres  off  the  east  part  of  tbe 
land  described  as  lots  7  and  8,  leaving  from  17 
to  20  acres,  being  same  land  bought  of  B. 
B.  Gay."  No  one  can  tell  from  these  de- 
scriptions what  was  Intraded  to  be  conveyed, 
and  a  court  If  called  npon  to  render  a  decree 
for  defendant  could  not  describe  the  land 
awarded  to  him.  Tucker  v.  Carlson,  113 
Iowa,  440,  86  N.  W.  001 ;  Armour  v.  Officer, 
lie  Iowa,  676,  88  N.  W.  1068. 

The  trial  court  was  right   In  entering  a 
decree  for  plaintiff,  and  It  Is  affirmed. 


BLBERT  V.  MITCHELL  et  al. 
(Supreme  Court  of  Iowa.    Oct  16,  1906.) 

1.  EviOEIfCE    —     REI.KVANCT    —    COIXA.TBSl.1. 
QUKSTIONS. 

In  an  action  for  damages  to  plalntitTs  hogs, 
caused  by  disease  communicated  to  tiiem  froui 
hogs  purchased  by  plaintiff  of  defendants,  testi- 
mony of  a  witness  as  to  the  number  of  hogs 
he  had  which  were  affected  by  the  disease  com- 
municated from  hogs  purchased  by  him  of  de- 
fendants was  inadmissible. 

2.  Sams— SiMiLAB  TBANSikonoNs. 

In  an  action  for  damages  to  plaintiff's  hogs 
from  disease  communicated  to  them  l>y  huga 
purchased  by  plaintiff  from  defendants  with 
an  alleged  warranty  of  soundness,  the  admis- 
sion of  evidence  of  defendants  that  they  sold 
hogs  to  persons  other  than  those  who  were 
witnesses  for  plaintiff,  and  on  such  sales  made 
no  warranty  of  the  soundness  of  the  animals, 
was  prejudicial  error. 

[Ed.  Note.— For  cases  in  point  see  vol.  20, 
Cent.  Dig.  Evidence,  {  416.] 

8.  Same— Motive. 

In  nn  action  for  damages  to  plalntllPs  hogs 
from  disease  communicated  to  them  from  hogs 
purchased  by  plaintiff  of  defendants,  plaintiff 


Digitized  by 


Google 


182 


109  NOETHWKSTBRN  nEPOETBB. ' 


(Iowa 


was  entitled  to  prove,  on  the  issne  of  fraud  in 
the  sale  of  diseased  animals,  for  the  purpose 
of  showing  motive,  intent,  or  scienter,  that  de- 
fendants communicated  a  similar  fraud  on 
others. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  20, 
Cent.  Dig.  Evidence,  {S  404,  405.] 

4.  Trial  —  Bequest  fob  Instbuctions  —  In- 

STRtJCTIONB  ALREADT  GIVBK. 

Where  a  matter  is  fully  covered  in  an  In- 
struction ftiven  by  the  court,  there  is  no  error 
In  refusing  to  give  a  requested  instruction. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  S§  651-669.] 

6.  Appeal  —  Harulesb    Ebbor  —  Bbronboub 

Instruction. 

Where,  in  an  action  for  damages,  the  Jury 
find  for  deilendant,  an  erroneous  instruction  as 
to  damages  Is  without  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
C«it  Dig.  Appeal  and  Error,  )  40S3.] 

Appeal  from  District  Court,  Sioux  County ; 
Wlllinm  Hutchinson,  Judge. 

Action  for  damages  caused  by  the  sale  of 
diseased  bogs.  Trial  to  a  jury.  Verdict  and 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

O.  Klay  and  Hatley  &  Irwin,  for  appellant 
Van  Oostrehout  &  Hospera  and  W.  C.  Le<m- 
ard,  for  appellees. 

DBEMBR,  J.  November  14,  1903,  defend- 
ants shipped  a  car  load  of  stoclc  hoga,  consist- 
ing of  179  bead,  from  Sheldon  to  Rocl^  Val- 
ley, Iowa,  and  at  the  latter  place  sold  them 
to  Tarioos  parties,  among  whom  vras  the 
plaintiff,  who  purchased  SO  bead  for  the 
agreed  price  of  $134.  At  the  time  plaintiff 
was  the  owner  of  70  bead  of  hogs,  which  he 
kept  upon  bis  farm,  and  he  contends  that  the 
animals  wblcb  he  purchased  from  defend- 
ants were  inflicted  with  hog  cholera,  wbicb 
rendered  them  worthless,  and  that  they  com- 
municated the  disease  to  bis  other  bogs,  in- 
flicting a  total  damage  of  $500.  His  peti- 
tion Is  in  three  counts.  In  the  first  he 
claimed  that  the  defendants  falsely  and 
fraudulently  represented  that  the  hogs  were 
all  right,  well  knowing  that  this  was  not  true 
and  that  the  bogs  were  diseased.  In  the  sec- 
ond be  pleaded  a  parol  warranty  of  the 
soundness  of  the  animals;  and  in  the  third 
be  averred  that  the  hogs  were  diseased,  and 
that  the  defendants  knew  them  to  he  when 
tbey  sold  them,  but  that  they  fraudulently 
concealed  their  condition  from  plaintiff,  that 
plaintiff  believed  them  sound  and  purchased 
with  that  understanding,  and  that  on  account 
of  defendants'  fraudulent  concealment  he  baa 
been  damaged.  Defendants'  answer  was  a 
general  denial. 

Upon  the  trial,  plaintiff  showed  by  a  wit- 
ness tbat  be  (witness)  had  purchased  hogs 
of  defendants  from  the  same  car  in  which 
those  sold  plaintiff  were  shipped,  and  tbat 
most  of  them  died,  some  very  shortly  after 
the  purchase.  He  was  then  asked  if  the  dis- 
ease got  Into  bis  other  herd,  to  which  he 
responded  tbat  it  did,  and  he  was  then  asked 
bow  many  others  be  had.    An  objection  to 


this  question  was  sustained,  and,  as  we  tbink, 
properly.  It  was  entirely  immaterial  as  to 
how  many  other  hogs  be  had,  and  as  to  bo'w 
many  of  them  died.  He  was  not  suing  for 
damages,  and  the  fact  that  be  bad  another 
herd  and  the  query  as  to  bow  many  be  had 
was  entirely  foreign  to  any  issue  in  the  case. 
The  inquiry  was  manifestly  a  collateral  one. 
Plaintiff  testified  tbat  the  defendant  from 
whom  he  made  bis  purchase  stated  that  the 
hogs  were  all  right  and  that  he  would  guar- 
anty them.  He  further  testified  that  he  re- 
lied upon  the  guaranty  and  would  not  have 
purchased  but  for  it  He  also  testified  that 
one  of  the  animals  died  the  same  day  and 
tbat  others  died  within  a  short  time  after  bis 
purchase.  Plaintiff  also  showed  that  others 
purchased  hogs  out  of  the  same  car  load 
from  wblcb  be  bad  purchased,  and  that  these 
hogs  were  sick  and  diseased,  and  that  defend- 
ant from  whom  the  purchase  was  made  ei- 
ther r^resented  them  to  be  sound  or  con- 
cealed their  condition  from  the  purchasers. 
Most  of  this  testimony,  however,  related 
simply  to  purchasers  from  the  same  car  load 
and  to  the  diseased  condition  of  the  animals 
bought  When  defendants  came  to  introduce 
their  testimony  they  were  permitted  to  show, 
over  plaintiff's  objections,  that  they  sold  hoga 
to  other  persons  than  they  who  were  wit- 
nesses for  plaintiff,  and  tbat  they  made  no 
warranty  or  guaranty  to  them  of  the  sound- 
ness of  the  animals.  Manifestly  this  was 
erroneous.  That  defendants  made  no  war- 
ranty to  these  other  persons  would  be  no  evi- 
dence that  they  did  not  make  a  warranty  to 
plaintiff.    This  is  too  clear  for  argument 

Upon  the  fraud  issue  plaintiff  might  show, 
for  the  purpose  of  proving  motive,  intent,  or 
scienter,  that  defendants  committed  a  similar 
fraud  upon  others;  but  this  does  not  open 
up  the  entire  field,  so  as  to  permit  defendants 
to  show  tbat  they  were  honest  with  some 
people  and  did  not  make  warranties  to  others. 
None  of  the  cases  relied  upon  by  appellees 
support  the  ruling  of  the  trial  court.  Starr 
V.  Stevenson,  91  Iowa,  684,  60  N.  W.  217,  and 
Zimmerman  v.  Brannon,  103  Iowa,  144,  72 
N.  W.  439,  are  not  in  point  Tbey  simply  an- 
nounce the  general  rule  that  where  fraud  Is 
in  issue,  other  frauds  of  the  same  kind,  com- 
mitted at  or  near  the  same  time  and  by  the 
same  person,  are  admissible  upon  plaintiff's 
part  for  the  purposes  above  stated.  That 
rule  is  no  warrant  for  the  admission  of  such 
testimony  as  defendants  were  permitted  to 
introduce  in  tbis  case.  Proof  that  a  man  did 
not  warrant  in  one  case  Is  no  evidence  that 
be  did  not  In  another.  It  is  said  that  as 
plaintiff  went  into  this  inquiry,  he  cannot  be 
heard  to  complain  of  the  continuance  thereof 
by  defendants.  If  defendants  bad  confined 
their  testimony  to  sales  made  to  parties  who 
were  witnesses  for  plaintiff,  this  would  doubt- 
less be  true.  But  that  is  not  the  record  here. 
They  were  permitted  to  show  sales  to  other 
witnesses  than  those  introduced  by  plaintiff, 
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to  whom  tbey  claimed  they  made  no  war- 
ranties. Tliat  thia  teetimony  was  prejudicial 
Is  too  clear  for  argument ;  and  that  the  error 
was  not  waived,  see  Each  v.  Railroad,  72  Wis. 
22»,  39  N.  W.  120: 

2.  Complaint  Is  made  of  the  conrt's  failure 
to  give  an  instruction  asked  by  plaintiff.  As 
the  matter  was  fully  covered  in  an  instruc- 
tion given,  there  was  no  error  ot  which  plain- 
tiff may  complain.  The  Instruction  as  to 
the  measure  of  damages  Is  not  as  clear  as 
It  might  have  been  when  construed  with  ref- 
erence tA  the  third  count  of  the  petition, 
which  averred  fraudulent  concealment  of 
the  diseased  condition  of  the  hogs.  The  In- 
stmctlon  says  that  If  the  Jary  found  for  plain- 
tiff on  eitber  count  of  his  petition,  his  dam- 
ages woald  be  the  difference  between  the  ac- 
tual value  of  the  property  in  the  condition 
In  whicb  it  was  sold,  and  wliat  it  would  have< 
been  worth  If  the  concealment  of  disease.  If 
any,  had  been  tme.  This  Is  not  clear,  and 
npon  a  retrial  should  not  be  given  in  this 
form.  We  should  not  reverse  on  this  ground 
alone,  for  the  Jury  found  for  defendants,  and 
an  erroneous  Instruction  as  to  damages  would 
he  without  prejudice.  Our  reference  to  the 
matter  is  to  avoid  misapprehension  upon  re- 
trial. 

■For  the  error  pointed  out,  the  Judgment 
must  be,  and  it  Is,  reversed. 


OUVER  V.  PERRY  et  al. 
(Sapreme  Court  of  Iowa.     Oct  17,  1006.) 

1.  AppeaI/—Co-Pabtii:8— Notice— Sbbvice. 

Plaintiff  sued  to  enforce  certain  judgments 
against  P.  on  land  occupied  by  him,  the  iegai 
title  to  which  was  in  his  father.  P.  defaulted, 
wherenpon  the  conrt  decreed  him  to  be  the 
Mjnitabie  owner  of  the  land,  and  that  it  be 
■subjected  to  the  payment  of  the  judgments. 
The  father  answered,  alleging  that  he  was  the 
absolute  owner  of  the  land,  but  on  a  hearing 
the  court  found  the  issues  for  plaintiff,  and 
the  father  api>ealed.  Held  that,  no  issue  hav- 
ing been  joined  between  P.  and  his  father  as 
to  the  ownership  of  the  property,  P.  was  not  a 
co-party  who  would  be  adversely  interested 
in  the  decision  of  the  Supreme  Court  on  ap- 
peal, and  hence  the  father's  failure  to  serve  him 
with  notice  of  the  appeal  did  not  deprive  the 
Bnpreme  Court  of  jurisdiction. 

(i:d.  Note.— For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {{  1816,  2189.] 

2.  Girre— Evidence. 

Where  a  debtor's  father  divided  certain  of 
his  property  among  his  children,  but  did  not 
cobvey  the  land  In  controversy,  which  was 
occupied  by  his  son  O.,  to  him  as  intended  be- 
caose  of  certain  judgments  against  him,  the 
father's  intention  so  to  do  was  Insufficient  to 
constitute  a  gift  so  as  to  render  the  land  sub- 
ject to  O.'s   debts. 

lE^d.  Note.— For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gifts,  {{  3,  4,  14.1 

Appeal  from  District  Court,  Monona  Ootm- 
ty;  J.  !<.  Kennedy,  Judge. 

Judgments  were  entered  against  Oliver 
Ferry  In  favor  of  B.  J.  Norcross  for  $170.33 
and  costs,  Janoary  80,  1882 ;  of  Mason  Fowl- 
er Orocery  Company  for  |85.30  and  costs, 


May  6,  1802;  of  Ayres,  Weatherwax,  Reed  & 
Co.  for  $282.08  and  costs.  May  5,  1892; 
of  C.  Shenkberg  for  $164.90  and  costs,  Jan- 
uary 15,  1897.  The  judgments  were  as- 
signed to  plaintiff,  who  also  recovered  a  Judg- 
ment against  the  same  defendant  for  $303.86 
and  costs,  January  16,  1901.  In  this  action, 
begun  October  29,  1904,  It  is  sought  to  sub- 
ject certain  land  occupied  by  the  Judgment 
defendant,  the  legal  title  to  which  Is  in  Abel 
Perry,  to  the  satisfaction  of  these  Judgments. 
Oliver  Perry  made  no  defense,  and  on  Jan- 
uary 3,  1906,  decree  by  default  was  entered 
against  him.  Abel  Perry  answered  that  be 
was  the  absolate  and  unqualified  owner  of 
the  land.  On  hearing,  decree  was  entered 
as  prayed,  from  which  Abel  Perry  alone  ap- 
peals.   Reversed. 

C.  E.  Underhlll,  for  appellant  A.  Klndall, 
for  appellee. 

LADD,  J.  The  petitlcm  alleged  that  the 
legal  title  to  the  land  in  controversy  was  In 
Abel  Peny,  but  that  he  "parted  with  the 
ownership  and  transferred  the  same  to  Oliver 
Perry  long  since,  and  that  the  latter  refuses 
to  have  the  record  disclose  his  title"  owing 
to  his  purpose  of  defrauding  creditors.  De- 
fault was  entered  against  Oliver,  and  the 
court  decreed  him  to  be  the  equitable  owner 
of  the  land  and  that  It  be  subjected  to  the 
payment  of  the  several  Judgments  against 
him.  This  was  without  prejudice  to  the 
rights  of  Abel  Perry,  who  answered  that  he 
was  the  absolute  owner  of  the  land.  On 
blearing,  the  court  found  the  Issues  with  the 
plaintiff,  and  Abel  Perry  appealed.  In  do- 
ing so  be  omitted  to  serve  bis  codefendant, 
Oliver  Perry,  with  notice  of  appeal,  and  on 
this  ground  among  others  the  appellee  has 
moved  that  the  appeal  be  dismissed.  The 
rule  prevails  that  unless  the  co-party  will 
be  adversely  affected  by  the  decision  of  this 
court  omission  to  serve  him  with  notice  of 
appeal  will  not  deprive  the  court  of  Juris- 
diction. Clayton  v.  Selvertson,  116  Iowa, 
688,  87  N.  W.  412;  Bowman  v.  Besley,  122 
Iowa,  42,  87  N.  W.  60;  Bench  v.  Wakefield 
(Iowa)  100  N.  W.  338.  No  issue  was  Joined 
between  Oliver  Perry  and  Abel  Perry,  and 
the  ownership  of  the  property  was  involved 
only  In  so  far  as  was  essential  to  determine 
whether  It  should  be  subjected  to  the  satis- 
faction of  the  Judgments.  The  decree  merely 
gave  the  plaintiffs  right  to  enforce  his  Judg- 
ments against  the  land.  Further  than  this 
It  did  not  go.  It  did  not  award  Oliver  the 
land,  and,  if  reversed,  would  not  divest  him 
of  the  title,  if  any  be  had.  It  determined 
no  relative  rights  between  the  defendants 
nor  was  there  any  such  In  Issue  In  the  case. 
A  reversal  might  prevent  the  collection  of  the 
Judgments  from  the  land  of  Abel,  but  one 
cannot  be  prejudiced  by  a  ruling  that  his 
debts  may  not  be  enforced  against  the  prop- 
erty of  bis  neighbors.  The  controversy  In 
such  a  case  concerns  the  property  rather 
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than  the  debta.  Thta  appears  frtnn  the  de- 
cisions to  tlie  effect  that  a  grantor  In  a 
conveyance  executed  to  defraud  creditors, 
though  a  proper,  is  not  a  necessary,  party 
to  a  proceeding  by  his  creditors  against  the 
grantee  to  subject  the  property  thus  con- 
veyed to  the  -satisfaction  of  Judgments 
against  the  grantor.  Potter  t.  Phillips,  44 
Iowa,  853;  Dunn  ▼.  Wolf,  81  Iowa,  688,  47 
N.  W.  887.  This  is  on  the  ground  that  he 
has  divested  himself  of  all  title  and  Interest 
In  the  property  in  controversy.  And  even 
though  the  grantor  be  a  party  defendant.  It 
is  not  essential  to  the  Jurisdiction  of  this 
court  that  notice  of  appeal  be  served  upon 
him  In  event  of  an  appeal  by  the  grantee. 
Wright  V.  Mahaffey,  76  Iowa,  96,  40  N.  W. 
112.  These  authorities  are  decisive  of  the 
point  that  no  legal  prejudice  would  result  to 
Oliver  Perry  by  denying  plaintiff  the  en- 
forcement of  his  Judgments  against  the  prop- 
erty of  Abel,  if  such  it  was,  and,  as  between 
them,  the  question  of  ownership  will  con- 
tinue, as  before,  ondetermined.  For  these 
reasons,  service  of  notice  of  appeal  on  the 
codefendant  was  unnecessary,  and,  as  other 
grounds  of  tire  motion  to  dismiss  were  not 
well  taken,  tt  is  overruled. 

2.  The  aole  Issue  to  be  decided  la  whether 
Oliver  Perry  has  any  interest  in  the  land  In 
controversy.  If  lie  has,  the  decree  subject- 
ing it  to  the  satisfaction  of  the  Judgments 
was  right  and  should  be  affirmed;  other- 
wise, it  belonged  to  tils  father,  Abel  Perry, 
and  the  petition  should  have  been  dismissed. 
The  legal  title  is  In  Abel  and  has  been  for 
more  than  30  years.  Oliver  took  possession 
as  a  tenant  in  1879  and  has  resided  thereon 
since;  He  i>ald  rent  for  two  or  three  years 
and  haa  paid  tt»  taxes  levied  thereon  since 
1879.  Aside  from  this,  Abel  has  received  no 
compensation  for  die  use.  Oliver  never  pur- 
chased the  land  and  we  find  that  Abel  bad 
never  given  It  to  him.  Ttie  most  that  can 
be  said  Is  that  but  for  the  discovery  of  some 
of  these  judgments  he  would  have  done  so 
and  expected  to  in  the  future.  He  had 
eight  cbildroi,  and  shortly  after  the  death 
of  his  wife  in  1898,  concluded  to  convey  to 
each  of  five  children.  Including  Oliver,  the 
tract  occupied  under  similar  circumstances 
to  that  by  Oliver.  He  requested  the  county 
treasurer  to  prepare  the  deeds,  and  these 
were  executed  to  three  of  the  children.  Up- 
on discovering  the  Judgments  against  Oliver 
and  Frank,  deeds  to  them  were  not  prepared, 
and,  when  informed  thereof,  Abel  responded 
that  he  did  not  care  to  pay  their  debts,  and 
convByances  were  not  made  to  either  of  them. 
Alxiut  the  same  time  he  had  the  treasurer 
enter  the  name  of  Oliver  in  the  tax  list  in 
the  column  of  owners  instead  of  his  own  name. 
This  was  also  done  as  to  lands  occupied  by 
other  children.  But  the  purpose  was  to 
have  the  taxes  appear  against  the  tract  oc- 
cupied by  each  separately  so  that  each  could 
readily  ascertain  the  amount  levied  against 
that  particular  land,  and  that  it  ahould  be 


set  apart  from  other  lands  of  the  father. 
It  was  in  pursuance  of  a  design  to  compel  th« 
sons  and  daughters  enjoying  the  use  to  bear 
the  tax  burdens,  and  was  on  advice  of  an  at- 
torney, with  no  thought  of  Indicating  any  one 
as  owner  in  fact  Both  Abel  and  Oliver  tes- 
tify that  the  land  had  not  berai  given  to  the 
latter,  though  the  former,  who  was  over  80 
years  of  age  at  the  time  of  tlie  trial,  candid- 
ly admitted  his  desire  that  Oliver  should 
have  the  land  sometime,  and  that  but  for 
his  debts  be  would  give  it  to  him.  His  at- 
titude IB  manifest  from  the  followldg  excerpt 
from  Ills  testimony:  "Tell  the  court  why 
you  did  not  make  the  deed  to  Oliver.  A.  I 
thought  he  was  In  debt  Q.  But  you  bad 
given  him  that  land  hadn't  you.  In  your 
mind  yon  had  given  him  that  land?  A.  I 
thought  maybe  I  might  give  It  to  him.  He 
was  in  possession  of  the  land  and  treating 
it  as  his  own.  I  never  made  any  complaint 
that  I  know  of.  Q.  When  you  made  up 
your  mind  to  divide  your  land  among  your 
children,  didn't  you  make  up  your  mind  to 
give  that  land  to  Oliver?  A.  I  did  not  know 
but  what  I  would.  I  might  not  have  a 
chance  to  give  it  to  him.  Q.  How  is  that? 
A.  I  might  die  before  the  time  came.  Q. 
What  did  you  understand  in  giving  the  land 
was  necessary  to  be  done ;  do  you  understand 
It  is  necessary  to  make  a  deed?  A.  Tes,  sir; 
to  give  a  bona  fide  title.  Q.  Have  you  done 
anything  else  with  reference  to  giving  the 
land  to  Oliver,  except  making  the  deed?  A. 
I  gave  the  same  as  any  one  else.  Q.  The 
same  as  you  did  tbe  other  ctilldren?  A. 
Yes,  sir.  Q.  You  meant  to  treat  them  ail 
alike?  A.  I  expect  to.  Q.  And  you  did  by 
making  the  division?  A.  Yes,  sir.  Q.  If  It 
had  not  been  for  this  Judgment  and  suit  to 
subject  the  land,  you  would  not  reclaim  the 
land?  A.  I  don't  know  as  I  would.  Q.  And 
would  never  make  any  adverse  claim  to  that 
land  as  against  Oliver  Perry?  A.  No,  sir; 
only  I  have  the  title.  He  did  not  have  it 
until  he  got  the  deed.  Q.  If  it  was  not  for 
these  Judgments  and  this  suit  you  would 
make  a  deed  to  Oliver  for  tliat  land?  A.  I 
might"  Oliver  had  taken  possession  as  a 
tenant  and  continued  as  such  although  his 
father  gave  htm  the  use.  That  be  had  the 
right  to  do  BO  without  parting  with  the  fee, 
cannot  well  be  doubted.  He  may  have 
selected  the  land  Intended  for  Oliver  as  for 
the  other  children,  but  his  testimony  as  a 
whole  does  not  warrant  the  conclusion  that 
he  had  done  more.  If  he  ever  parted  with 
title  this  must  have  I>een  because  of  bis  pre- 
sent intention  of  doing  no.  But  as  he  sup- 
posed the  execution  of  a  deed  was  essential 
to  the  consummation  of  a  gift,  this  was  not 
affected,  for  he  refrained  from  executing  the 
deed  on  the  ground  that  If  made  the  debts 
might  be  enforced  against  the  property  giv- 
en. It  is  not  material  for  what  reason  a 
proffered  gift  is  withheld.  No  one  can  be 
said  to  be  prejudiced  If  it  is  never  delivered. 
To  constitute  a  gift  th^  must  be  an  actual 
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transfer  tf  th«  donor  of  all  right  and  domin- 
ion over  the  thing  given.  A  mere  Intention 
to  do  00  in  the  future  will  not  suflace,  and 
a  promise  to  that  effect  Is  without  considera- 
tion. Furenes  ▼.  Elde,  109  Iowa,  811,  80  N. 
W.  539,  T7  Am.  St  Rep.  546;  In  re  Brown's 
Estate,  118  Iowa,  551,  85  N.  W.  617. 

We  are  of  the  opinion  that  Abel  Perry  had 
not  parted  with  tithe  to  the  land  In  contro- 
Tersy;  and,  for  this  reason,  the  court  erred 
in  entering  the  decree  subjecting  It  to  the 
satisfaction  of  the  judgments  against  his 
codefendant  Oliver  Perry. 

Reversed. 


BECKLER   ▼.   MBRRINOER. 
(Supreme  Conrt  of  Iowa.     Oct  16,  1908.) 

1   ANIUAI.a— Doas— IRJTTBIXB    BT— CONTBIBU- 
TOBT   NEOLIGEROS 

Under  Code,  |  2340,  imposlnft  liability  for 
damages  caused  by  dogs,  except  when  the  i>arty 
Injured  "U  doing  an  unlawful  act"  the  unlawful 
act  that  will  defeat  liability  must  be  one  that 
directly  contributes  to  the  injury  sustained. 
2.  Sake— PixADiRo  aro  Pboof. 

Under  Code,  |  2340,  impoains  liability  for 
damages  caused  by  dogs,  except  Wnen  the  party 
injured  "is  doing  an  unlawful  act"  a  defendant 
in  an  action  to  recover  for  damages  caused  by  a 
dog  must  plead  and  prove  the  unlawful  act 
whereon  he  relies  to  defeat  his  liability. 
8.  Same  —  URLAwrpi.  Acts  — What  Corbxi- 
tutes— Ariuai.  Rurriro  at  Laboe. 

Under  Code,  i  2340,  Imposing  liability  for 
damages  caosed  by  dogs  except  when  the  party 
injured  "Is  doing  an  unlawful  act"  permitting 
an  animal  to  run  at  large  on  a  public  highway 
b  not  an  unlawful  act  within  the  meaning  of 
th«  statute. 

4.   SaICB— CORTBIBirrOBT  NeOLIOEROS— IRTXB- 

VERiRG  Causb— Pboxikatk  Gausk. 

Code,  I  2340,  Imposes  Uability  for  damages 
eaosed  by  dogs,  except  when  the  party  Injured 
"is  doing  an  unlawful  act"  Plamtiff's  horse, 
while  on  a  public  highway,  was  attacked  and 
frightened  by  defendant's  dogs,  ran  Into  a  wire 
fence,  and  received  fatal  hojiiries.  Held,  that 
if  the  action  of  the  dogs  was  the  active  effi- 
cient cause  tliat  set  In  motion  a  tug  of  llie 
harness  on  the  horse,  which  kept  whipping  it 
perpetuating  its  motion,  such  action  was  the 
direct  proxiiuate  cause  of  the  injury  within  the 
law,  and  the  action  of  the  tug  was  not  as  an 
intervening  cause  an  independent  one  suffi- 
cient of  itself  to  produce  the  result 

Appeal  from  District  Court  Iowa  Connty; 
O.  A.  Bylngton,  Jndge. 

Suit  at  law  to  recover  damages  alleged  to 

have  been  caused  by  the  defendant's  dogs. 

Trial  to  a  Jury,  and  a  verdict  and  judgment 

*for  the  defendant     The  plaintiff   appeals. 

Reversed. 

Thos.  Stapleton  and  T.  J.  Beem,  for  ap- 
pellant   Popham  8c  Havner,  for  appellee. 

SHERWIN,  J.  The  evidence  tends  to  show 
that  the  plaintiffs  horse  was  at  large  on  the 
public  highway  near  the  defendant's  resi- 
dence, and  that  while  it  was  quietly  walk- 
mg  along  the  road,  it  was  attacked  by  the 
defendant's  dogs,  was  chased  by  them  some 
distance  and  badly  frightened;  that  after 
the  dogs  had  abandoned  the  chase,  the  horse 


oontlnaed  to  ran  rapidly  towards  tlie  plaln- 
tUTs  house,  which  was  over  two  miles  Cram 
the  defendant's  and  that  when  nearly  home 
It  ran  Into  a  wire  fence  and  received  injuries 
which  resulted  In  Its  death.  The  court  sub- 
mitted to  the  jury  the  question  whether  the 
borse  was  running  at  large  when  it  was  at- 
tacked, and  told  the  jury  that  if  it  was  there 
could  be  no  recovery,  because  the  herd  law 
was  then  in  force  In  the  county.  It  was 
error  to  so  Instruct  Section  2840  of  the  Code 
imposes  liability  for  damages  caused  by  dogs, 
except  when  the  party  injured  "is  doing  an 
onlawful  act"  The  unlawful  act  that  will 
defeat  liability  must  be  one  that  directly  con- 
tributes to  the  injury  sustained;  otherwise. 
It  is  no  defmse.  Schmid  v.  Humphrey,  48 
Iowa,  652,  SO  Am.  Rep.  414 ;  Oross  v.  Miller, 
»3  Iowa,  72,  61  N.  m  385,  26  L.  R.  A.  605; 
Matthes  v.  Ace.  Ass'n,  110  Iowa,  222,  81 
N.  W.  484 ;  Shultz  v.  Grifflth,  103  Iowa,  150, 
72  N.  W.  445,  40  L.  R.  A.  117.  The  defend- 
ant did  not  plead  that  the  plaintiff  was  doing 
an  unlawful  act  that  contributed  to  his  in- 
jury, but  the  conrt  admitted  evidence  tend- 
ing to  so  show  and  Instructed  on  the  subject 
This  the  appellant  assigns  as  error.  It  is  the 
rule  that  an  affirmative  defense  must  be 
pleaded,  and,  unless  there  are  some  reasons 
why  a  different  rule  should  obtain  In  this 
case,  there  was  error  In  admitting  the  evi- 
dence and  in  instructing  as  the  court  did. 

The  appellee  contends  that  under  the  rule 
In  Gregory  v.  Woodworth,  93  Iowa,  246,  61 
N.  W.  062,  followed  in  Stul>er  v.  Gannon,  98 
Iowa,  228,  67  N.  W.  105,  the  plaintiff  was 
bound  to  plead  and  prove  his  freedom  from 
contributory  negligence,  and  that  being  true, 
that  It  was  competent  for  the  defendant  to 
prove  an  unlawful  act  on  the  part  of  the 
plaintiff  without  pleading  the  same.  It  will 
be  observed  that  the  statute  makes  the  own- 
er of  the  dog  absolutely  liable  for  an  Injury 
Inflicted  by  him,  "except  when  the  party  is 
doing  an  unlawful  act."  While  we  have  ueld 
In  these  cases  that  the  unlawful  act  that  will 
relieve  the  owner  of  the  dog  from  liability 
must  be  an  act  amounting  to  negligence,  we 
have  also  held  that  mere  negligence,  not 
amounting  to  an  unlawful  act  Is  no  defense. 
Shultz  V.  Griffith,  supra;  Van  Bergen  v. 
Eulberg,  111  Iowa,  139,  82  N.  W.  483.  More- 
over, to  exempt  from  liability,  the  party 
must  be  doing  an  unlawful  act  at  the  time 
of  the  attack.  Van  Bergen  v.  Eull>erg,  supra. 
It  is  clear,  therefore,  that  the  defendant  must 
plead  and  prove  the  unlawful  act  on  which 
be  relies  to  defeat  bis  liability;  and  It  Is 
equally  as  clear  that  permitting  an  animal 
to  run  at  large  In  the  public  highway  Is  not 
such  an  unlawful  act  as  is  contemplated  by 
the  statute.  So  far,  then,  as  the  cases  of 
Gregory  v.  Woodworth  and  Stuber  v.  Gan- 
non, supra,  conflict  with  this  view  they  must 
be  and  they  are  overruled. 

The  court  further  instructed  as  follows: 
"Damages   to  be  recoverable   must   be   the 


Digitized  by 


Google 


186 


109  NOBTHWBSTBRN  REPORTER. 


ffowa 


proximate  coneeqaence  of  the  act  oonplalned 
of ;  that  it  must  be  the  conaequence  that  fol- 
lows the  act,  and  not  the  secondary  result  of 
the  first  consequence,  either  alone  or  In  com- 
bination with  other  circumstances.  And  in 
order  to  find  that  the  injury  and  death  of 
said  mare  was  the  proximate  result  of  the 
acts  of  said  dogs  you  must  find  that  there 
was  no  subsequent  intervening  cause.  It  is 
claimed  that  another  cause,  viz.,  the  striking 
of  the  tug,  contributed  to  the  running  away 
of  the  mare.  You  are  instructed  that  where 
two  or  more  causes  concur  to  produce  an  ef- 
fect, and  It  cannot  be  determined  whether 
without  the  concurrence  of  both  it  would 
not  have  occurred,  and  a  particular  party  Is 
responsible  for  only  one  of  the  causes,  recov- 
ery cannot  be  had  against  said  party."  The 
instruction  Is  assailed  because  It  relieved  the 
defendant  from  liability,  although  the  con- 
tributory cause  therein  referred  to  may  have 
been  the  result  of  his  original  wrong.  As 
applied  to  the  facts  in  this  case,  we  think 
the  instruction  misleading  and  erroneoa&  If 
the  horse  was  In  fact  so  frightened  by  the 
defendant's  dogs  that  it  ran  violently,  and  If 
such  running  put  In  motion  the  tug  that  It  Is 
claimed  kept  whipping  it  and  thus  kept  It 
going,  the  action  of  the  tug  was  an  Incident 
to  the  original  cause  which  might  reasonably 
have  been  foreseen.  .  For  Illustration,  If  the 
defendant  himself  saw  the  horse  traveling 
quietly  along  the  highway,  with  a  tug  of  Its 
harness  dragging  on  the  ground  and  started 
It  to  running,  he  might  reasonably  expect 
that  the  tug  would  strike  the  horse,  for  that 
is  a  matter  of  common  observation.  And,  if 
the  action  of  the  dogs  was  the  active,  effi- 
cient cause  that  set  In  motion  the  tug,  al- 
though it  may  later  have  contributed  to  the 
fright  of  the  horse,  such  action  was  the  direct 
proximate  cause  of  the  injury  within  the  law. 
In  such  case  the  Intervening  cause  was  not 
an  Independent  cause  sufficient  of  itself  to 
produce  the  results.  1  Thompson  on  Negli- 
gence, a  «,  51,  52,  54,  1902;  Pratt  T. 
Chicago,  B.  I.  &  P.  Ry.  Ck).,  107  Iowa,  287, 
77  N.  W.  1064 ;  Gould  v.  Schermer,  101  Iowa, 
682,  70  N.  W.  687. 

The  judgment  Is  reversed. 

Reversed. 


MUELLER  T.  BATCHELER  et  at. 
(Supreme  Conrt  of  Iowa.     Oct.  17,  1906.) 

1.  WiLUS— Contract  to  Make  Wii.1/— Aotioh 
TO  Enforce— Pu;adinci — Vabiancib. 

A  petition  for  the  specific  performance 
of  an  agreement  to  make  a  will  alleged  that  a 
husband  and  wife  mutually  agreed  that  the 
survivor  should  execute  a  will  in  favor  of 
plaintiff.  The  wife  was  the  survivor.  The 
evidence  did  not  show  that  the  husband  agreed 
to  make  such  a  will.  Held,  that  the  variance 
between  the  allegation  and  the  petition  was 
immaterial. 

2.  SAMK  —  CONSIDEBATION    FOB    PBOMISB    TO 

TO  Makb  Will. 

A  promise  by  a  wife,  in  consideration  of 
a  conveyance  to  her  by  her  husl^nd  of  his  prop- 


erty, to  will  the  same  to  a  third  person,  is  sup- 
ported by  a  sufficient  consideration. 

[E<d.  Note.— For  cases  in  point,  see  vol.  48, 
Cent  Dig.  WUls,  i  166.] 

3.  Witnesses— Pbivilegbd   CoiiKirniCATioiis 
—  Communication  Between  Client  and 

AXTORNEt. 

A  husband  conveyed  his  property  to  his 
wife,  and  she  as  a  part  of  the  same  transaction 
executed  a  conveyance  of  her  property  to  him. 
They  gave  directions  to  an  attorney  as  to  the 
drafting  of  instruments,  and  talked  in  bis  pres- 
ence as  to  the  obligations  assumed  by  them  in 
consequence  of  the  conveyances.  Held,  that 
the  directions  given  to  the  attorney  and  the  com- 
munications between  the  husband  and  wife  in 
his  presence  were  not  confidential  commnnlea- 
tions,  within  Code,  §  4608,  providing  that  no 
attorney  obtaining  information  by  reason  of  his 
employment  shall  be  allowed  to  disclose  any 
confidential   communication. 

[Ed.  Note.— For  cases  in  point,  see  vol.  50, 
Cent.  Dig.   Witnesses,   i{  740,  757,  768.] 

Appeal  from  District  Court,  Clinton  Coun- 
ty;   James  W.  Bollinger,  Judge. 

Action  to  specifically  enforce  as  against  de- 
fendants, who  are  the  heirs  of  Mrs.  L.  M. 
Knight,  deceased,  an  agreement  made  be- 
between  Mrs.  Knight  and  her  husband,  also 
decreased,  by  which  she  agreed  to  will,  devise, 
and  bequeath  to  the  plaintiff  all  the  property, 
real  and  personal,  belonging  to  her  at  the 
time  of  her  death,  and  to  quiet  the  title  of 
plaintiff  as  against  said  heirs  to  certain  de- 
scribed real  estate  and  {tersonal  property. 
Defendants  resisted  the  enforcement  of  tbte 
alleged  contract,  and,  as  the  result  of  a  trial 
on  the  merits,  the  court  entered  a  deci^  for 
plaintiff,  from  which  defendants  appeal.  Af- 
firmed. 

Struble  &  Stlger,  for  appellants.  0.  H. 
George  and  Wolfe  &  Wolfe,  for  appelliee. 

McCLAIN,  C.  J.  The  finding  of  the  court 
Is  that  in  1900  William  C.  Knight  executed 
and  delivered  a  deed  in  favor  of  his  wife,  L. 
M.  Knight,  to  the  real  estate,  and  bill  of  sale 
to  the  personal  property,  of  which  he  was 
then  seised  or  possessed,  and  that  as  a  part 
of  the  same  transaction  Mrs.  L.  M.  Knight 
executed  and  dellvei^  In  favor  of  William 
C.  Knight  a  deed  to  all  the  real  estate  of 
which  she  was  the  owner,  the  mntnal  agree- 
ment being  that  tUe  survivor  of  them  on  the 
death  of  the  other  was  to  own  all  the  prop- 
erty, the  deed  executed  by  the  survivor  to 
be  destroyed,  and  that  the  survivor  should 
give  by  Neither  deed  or  will  all  the  pr(q)erty  ' 
which  such  survivor  should  own  at  the  time 
of  his  or  her  death,  to  the  plaintiff  in  this  ac- 
tion, the  Inducement  causing  William  C. 
Knight  to  execute  his  deed  and  bill  of  sale 
being  the  promise  made  by  L.  M.  Ejilght  to 
conv*ey,  give,  or  will  before  she  should  die 
to  the  plaintiff  all  the  property  that  said  L. 
M.  Knight  should  be  possessed  of  at  the  time 
of  her  death,  whether  obtained  from  said 
William  C.  Knight  or  otherwise;  that  Wil- 
liam C.  Knight  subsequently  died  Intestate 
in  the  year  1900,  and  L.  M.  Knight  died  also 
Intestate  In  the  year  1904,  the  owner  of  the 
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real  and  personal  property  which  plaintiff 
claims  In  this  action.  The  appellant  com- 
plains of  tUe  decree  of  the  court  entered  In 
pursuance  of  this  finding,  to  the  efTect  that, 
as  against  defendants,  the  heirs  of  Mrs.  L. 
M.  Knight,  the  plalntlfF  is  the  rightful  owner 
of  and  entitled  to  such  real  estate  and  person- 
al property,  and  confirming  the  tltte  In  her, 
on  the  grounds:  First,  that  the  evldende  does 
not  support  the  finding  of  the  court  that  It 
was  a  part  of  the  agreement  between  William 
C.  and  L.  M.  Knight  that  in  the  eT*ent  of  the 
former  becoming  the  survivor  he  was  to  give 
all  his  property  to  the  plaintiff,  and  that  the 
contract  as  proved  did  not  In  this  respect 
correspond  to  the  allegations  of  the  petition ; 
and,  second,  that  thte  decree  was  founded  on 
incompetent  testimony  of  an  attorney  con- 
sulted and  advised  with  by  L.  M.  Knight  and 
William  C.  Knight,  with  reference  to  their 
mutual  agreement. 

1.  Conceding  that  the  testimony  does  not 
show  It  to  have  been  a  part  of  the  mutual 
agreement  between  William  C.  Knight  and  L. 
M.  Knight  that  William  C.  Knight  should  In 
the  event  of  his  surviving  his  wife  convey 
or  will  his  property  to  plaintiff,  we  think  the 
dlscr^ancy  between  the  (evidence  and  the  al- 
legations of  the  petition  in  this  respect  Is 
wholly  immaterial.  We  are  not  concerned 
now  with  what  the  obligations  of  William  C. 
ECnlght  would  have  been  had  he  been  the  sur- 
vivor. If  the  evidence  shows  that  L.  M. 
Knight  bound  herself.  In  consideration  of  the 
conveyance  to  her  by  her  husband  of  all  his 
real  and  personal  property,  to  deed  or  will 
all  the  property  which  she  should  have  at  the 
time  of  her  death  to  the  plaintiff,  the  con- 
tract was  supported  on  a  sufficient  considera- 
tion, and  the  particular  tterms  of  the  agree- 
ment 80  far  as  they  Involved  any  obligation 
on  the  part  of  William  C.  Knight  in  the  event 
of  his  being  the  survivor  and  taking  the  prop- 
erty of  bis  wife  by  her  deed  to  him  would 
be  wholly  Immaterial.  Coun^l  for  appellant 
do  not  question  the  power  of  the  court  to  en- 
force the  agreement  of  Mrs.  Knight,  if  es- 
tablished, and  we  need  not  thei^efore  enter 
into  a  discussion  of  the  power  of  a  court  of 
equity  to  specifically  enforce  an  oral  agree- 
ment to  make  a  will.  Mor  Is  it  necessary  that 
we  discuss  thte  question  as  to  plalDtlfTs  right 
to  enforce  the  provisions  of  such  a  contract 
made  In  her  behalf,  although  she  was  not  a 
party  to  the  contract  or  the  consideration. 
No  questions  of  this  kind  are  presented  in 
iippellant's  argument 

y^  Ov«r  defendant's  objections,  the  court 
received  the  testimony  of  one  Damon,  an  at- 
torney, who  drew  up  the  Instruments  of 
mutual  conveyance  and  sale,  as  to  the  con- 
versations in  his  presence  b^etween  William 
C.  Knight  and  his  wife  relating  to  the  pur- 
poses for  which  these  conveyances  were 
made,  and  the  oral  promises  of  the  parties  to 
transfer  to  plaintiff  all  property  of  the  sur- 
vivor. But  the  conversations  and  communica- 
tions to  whl(^  the  testimony  of  the  witness 


related  do  not  appear  to  have  been  by  way 
of  consultation  with,  or  the  procuring  of  ad- 
vice from,  Damon  as  a  lawyer,  but  for  the 
purpose  of  instructing  him  as  to  the  drafting 
of  the  Instruments  which  hte  was  called  upon 
to  prepare  for  the  purpose  of  carrying  out  the 
Intention  of  the  parties  already  formed.  No 
communications  seem  to  have  been  made  to 
him  as  an  attorney  or  legal  adviser.  He  was 
simply  called  upon  as  a  scrivener  or  convey- 
ancer to  prepare  the  particular  instruments. 
Indeed,  he  does  not  seem  to  have  been  con- 
sulted with  reference  to  the  form  of  the  in- 
struments to  be  adopted  in  carrying  out  tUe 
purposes  of  the  parties,  nor  as  to  their  legal 
effect  It  Is  dear  under  the  authorities  that 
an  attorney  acting  as  a  mere  scrlvenfer  in  the 
preparation  of  Instruments  under  directions 
given  to  him  is  not  within  the  scope  of  the 
rule  excluding  the  testimony  of  an  attorney 
as  to  prlvilec^d  communications.  Toms  v. 
Beebe,  90  Iowa,  612,  58  N.  W.  925 ;  Thelsen 
T.  Dayton,  82  Iowa,  74,  47  N.  W.  891 ;  Was- 
son  V.  Mlllsap,  77  Iowa,  762,  42  N.  W.  528; 
Smith  V.  Long,  106  111.  485;  Hebbard  v. 
Haughian,  70  N.  Y.  54;  Chllds  v.  Merrill,  66 
Vt  302,  29  Ati.  532 ;  O'Brien  v.  Spalding,  102 
Ga.  490,  31  S.  E.  100,  66  Am.  St  Rep.  202  and 
note;  4  Wlgmore,  Evidence,  §  2297.  More- 
over, the  communications  made  by  thtese  par- 
ties to  each  other  In  the  presence  of  the  at- 
torney were  not  privileged  so  tar  as  the  at- 
torney was  concerned.  To  constitute  privil- 
eged communication  to  an  attorney,  there 
must  be  some  element  of  confidence  Imposed, 
or  presumed  to  be  Imposed,  In  thte  attorney 
himself.  The  privilege  "does  not  apply  to  a 
case  where  two  or  more  persons  consulted  an 
attorney  for  their  mutual  benteflt"  Hurlburt 
V.  Hurlburt,  128  N.  Y.  420,  28  N.  E.  651,  26 
Am.  St  Rep.  482.  And  see  4  Wlgmore,  Evi- 
dence, t  2311.  We  reach  the  conclusion  that 
the  directions  given  to  the  witness  Damon  In 
drafting  the  Instrumfents,  and  the  conversa- 
tions between  William  0.  Knight  and  his  wife 
in  Damon's  presence  as  to  the  obligations  as- 
sumed in  consequence  of  the  making  of  such 
conveyances,  wei*e  not  confidential  communi- 
cations "intrusted  to  him  In  bis  professional 
capacity  and  necessary  and  proper  to  enable 
him  to  discharge  the  functions  of  his  office 
according  to  the  usual  course  of  practice," 
within  the  scope  of  the  language  of  Code, 
{  4608/) 
The 'decree  of  the  trial  court  is  affirmed. 


ST.VTE    V.    MORAN. 

(Supreme  Court  of  Iowa.     Oct.  17,  1906.) 

1.  Cbiminal  Law— Evidbnce— Other  Offens- 
es—Identification. 

Where,  in  a  prosecution  for  larceny,  it  was 
necessary  for  the  state  to  sliow  defendant's  ab- 
sence from  the  state  in  order  to  avoid  the  stat- 
ute of  limitations,  evidence  given  by  the  warden 
of  the  penitentiary  in  a  sister  state,  tiiat  he  had 
known  defendant  in  that  state  for  "three  years 
and  six  months  less  good  time,"  was  admissible, 
though  it  also  tended  to  show  that  defendant 
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had  been  convicted  of  a  felony,  which,  by 
statnte,  could  only  be  proved  by  the  record 
of  the  conviction,  or  by  the  testimony  of  the 
party  himself  as  a  witness. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  §§  822-824.] 

2.  Sams— GoNrsssioN  —  Exclusion  —  GtTBina 

Ebbob. 

Where  a  witness  testified  that  he  visited 
accused  in  a  foreign  prison,  and  obtained  from 
him  an  admission  of  guilt  of  the  crime  charged, 
but  the  court  later  struck  the  confession  from 
the  record  as  obtained  under  a  promise  of  im- 
munity, any  error  in  its  admission  was  cured. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  I  2122.] 

S.  Same— Etidicrcb  Obtained  bt  Vibtui  or 

COKrESSION. 

In  a  prosecution  for  larceny,  evidence  that, 
after  talkmg  with  accused,  witness  went  to  the 
place  indicated  by  him,  and  found  the  horses 
accused  was  charged  with  stealing,  was  not 
objectionable  aa  a  confession  of  guilt,  nor  be- 
cause the  discovery  was  made  by  meana  of  a 
confession. 

[Ed.  Note.— For  caaes  In  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  g  1206.] 

4.  Saus— Othxb  OrrEifBES— Photoobaph. 

Where,  in  a  prosecution  for  larceny,  a 
witness  had  already  testified  that  he  was  ac- 
quainted with  defendant,  and  recognized  him 
aa  the  man  he  had  seen  in  the  penitentiary  in 
another  state,  and  he  made  an  alleged  con- 
fession to  him,  it  was  Improper  for  the  state, 
after  having  witness  identity  defendant,  to 
offer  in  evidence  a  photograph  of  defendant 
in  prison  stripes,  with  a  prison  number  dis- 
played upon  his  breast,  which  the  witness 
Identified  and  claimed  to  have  received  from  an 
officer  in  such  state. 

5.  Samib— Cubing  Ebbob. 

Where,  in  a  prosecution  for  horse  theft, 
the  state  claimed  that  defendant,  after  steal- 
ing the  horses,  took  them  to  South  Dakota, 
where  he  appeared  smooth  shaven,  though  he 
had  previously  worn  a  mustache,  the  use  of  a 
photograph  of  defendant  in  prison  stripes,  by  a 
witness  from  South  Dakota,  to  identify  him  as 
the  man  who  had  the  horses,  cured  an  error  in 
the  former  admission  of  such  photograph. 

Appeal  from  District  Court,  Monona  Coun- 
ty;  Wm.  Hutchinson,  Judge. 

The  defendant,  having  been  convicted  of 
larceny,  appeals.     Affirmed. 

Frichard  &  Newby,  for  appellant  C.  W. 
Mullan,  Atty.  Gen.,  and  L.  DeOraff,  Asst. 
At^.  Gen.,  for  the  State. 

WEAVER,  J.  Defendant  was  charged  with 
the  larceny  of  certain  horses  alleged  to  have 
been  committed  on  May  16,  1901.  As  the  In- 
dictment was  not  found  within  three  years 
after  the  date  named  it  became  essential  to 
the  state's  case  to  show  that  the  operation  of 
the  statute  of  limitations  bad  been  suspended 
by  the  defendant's  absence  from  the  state 
during  that  period.  To  that  end  a  witness 
was  produced,  who  testified  that  he  was,  and 
for  some  time  had  been,  warden  of  the  state 
penitentiary  at  Stillwater,  Minn.;  that  he 
had  known  defendant  since  September  17, 
1002,  and  had  known  him  in  Minnesota  for 
"three  years  and  six  months  less  good  time." 
It  is  claimed  that  the  overruling  of  defend- 
ant's objection  to  this  testimony  was  error 
because  it  had  the  tendency  to  show  that  be 


bad  been  convicted  of  felony  and  the  Code 
elsewhere  provides  that  this  fact  shall  only 
be  shown  by  the  record  of  the  conviction,  or 
by  the  testimony  of  the  party  himself  as  a 
witness.  We  do  not  think  the  statute  re- 
ferred to  was  intended  to  apply  to  an  instance 
of  the  kind  here  In  hand.  It  was  the  right 
of  the  state  to  prove  the  absence  of  the  ac- 
cused from  the  state  and  the  only  direct  and 
effective  manner  of  doing  that  is  by  the  testi- 
mony of  witnesses  who  have  seen  and  known 
him  In  the  foreign  Jurisdiction.  If,  in  givine 
such  testimony,  it  incidentally  crops  out,  or 
facts  are  stated  from  which  It  may  be  In- 
ferred that  the  defendant  was  in  prison,  we 
think  that  it  does  not  violate  the  statute  in 
letter  or  in  spirit 

One  Morrison  was  also  called  as  a  witness 
for  the  state,  and  was  permitted  to  testify 
that,  as  an  agent  or  representative  of  the 
complaining  witness,  he  visited  defendant  in 
the  Stillwater  prison,  and  obtained  from  bim 
an  admission  of  his  guilt  of  the  crime  charged 
in  this  case,  and  learned  from  him  where  the 
stolen  horses  could  be  found.  Later  in  the 
examination,  the  court,  becoming  satisfied 
that  the  alleged  confession  had  been  made 
under  a  promise  of  immunity,  sustained  the 
objection  thereto,  and  struck  it  from  the 
record.  It  is  now  said  that  the  later  ruling 
could  not  have  the  effect  to  remove  the  preju- 
dice caused  by  the  improper  admission  of 
the  testimony,  and  a  new  trial  should  be 
granted.  With  this  we  cannot  agree.  It  Is 
true  that  in  some  exceptional  cases  the  effect 
of  the  admission  of  improper  evidence  is  re- 
garded as  so  clearly  and  seriously  prejudicial 
that  Its  subsequent  withdrawal  from  the  Jury 
will  not  be  regarded  sufficient  to  core  the 
error;  but  the  general  rule  Is  otherwise. 
It  is  not  possible  for  even  the  most  watchful 
and  careful  trial  court  to  keep  from  the  Jury 
at  all  times  all  testimony  of  an  Immaterial 
or  Incompetent  character,  and  if,  upon  at- 
tention being  called  thereto,  such  matter  is 
stricken  out,  we  must  under  all  ordinary  cir- 
cumstances assume  that  the  Jury  has  done 
its  duty,  and  given  It  no  weight  or  Influence 
in  reaching  the  verdict  We  can,  of  course, 
readily  conceive  a  case  where,  without  the 
alleged  confession,  the  state's  showing  is  so 
weal  and  inconclusive  that,  upon  an  appeal 
from  a  Judgment  of  conviction,  we  may  prop- 
erly say  that  the  prejudice  occasioned  by  the 
error  in  admitting  the  testimony  was  not 
cured  by  its  withdrawal.  But  the  record 
before  us  is  not  of  that  character.  Independ- 
ent of  the  alleged  confession,  the  proof  of  the 
defendant's  guilt  was  most  clearly  estab- 
lished, and  we  find  nothing  to  justify  us  In 
saying  that  the  Jury  may  have  disregarded 
its  duty  in  the  premises.  State  v.  Booth, 
121  Iowa,  TlOi  97  N.  W.  74;  State  v.  Postle- 
wait  14  Iowa,  446;  State  v.  Helm,  07  Iowa, 
S82,  66  N.  W.  751.  Nor  was  there  any  error 
In  permitting  the  witness  to  say  that,  after 
talking  with  the  defendant,  he  went  to  the 
place  Indicated  by  him  and  found  the  stolen 
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bones.  In  the  first  place,  the  mere  giving 
of  the  Information  where  the  stolen  property 
might  be  found  was  not  In  Itself  evidence 
of  his  gnllt  of  the  larceny — ^mnch  lees  was  It 
a  confession  of  gnllt  Moreover,  It  Is  a  well- 
established  mle  that,  even  where  a  confession 
la  not  In  Itself  admlsslhle  In  evidence  against 
the  accused,  yet  If,  In  consequence  of  such 
vevelatlon,  other  material  facts  are  dis- 
covered tending  to  establish  guilt,  then  such 
facts,  and  so  much  of  the  confession  as  dis- 
tinctly relates  thereto,  are  admissible.  1  Wlg- 
more's  Ev.  if  866-859;  Lowe  v.  State,  88 
Ala.  8,  7  South.  97;  State  v.  Height,  117 
Iowa,  650,  91  N.  W.  835,  69  L.  B.  A.  437, 
94  Am.  St  Rep.  323.  The  witness  Morrison 
in  the  course  of  his  examination  also  pro- 
duced a  photograph  of  the  appellant  In  prison 
stripes,  with  a  prison  number  displayed  upon 
bis  breast,  which  picture  he  claimed  to  have 
received  from  a  sheriff  In  Minnesota,  and  this 
exhibit  was  admitted  In  evidence  over  appel- 
lant's objection.  This  act  upon  part  of  the 
pnbiic  prosecutor  was  without  Justification 
as  the  witness  had  already  stated  he  was 
acquainted  with  the  defendant,  and  recog- 
nized him  as  the  man  he  had  seen  in  the 
Minnesota  penitentiary,  and  who  made  to 
bim  the  alleged  confession.  Were  it  not  that, 
upon  the  further  examination  of  other  wit- 
nesses, there  was  developed  a  Intimate  use 
for  the  photograph  in  evidence,  we  should 
promptly  reverse  the  judgment  appealed 
from.  It  was  the  theory  of  the  state  that  de- 
fendant, having  stolen  the  horses,  took  them 
to  South  Dakota,  Eind  a  witness  from  that 
state  was  called  to  identify  him.  At  the  time 
of  the  trial  the  defendant  wore  a  mustache, 
but  the  person  described  by  the  witness  as 
having  brought  the  horses  to  Dakota  was 
smooth  shaven,  as  was  also  the  defendant  at 
the  time  the  photograph  was  taken.  Counsel, 
therefore,  showed  the  witness  the  photograph, 
and  she  claimed  to  be  able  to  identify  it  as 
the  picture  of  the  man  who  bad  the  horses. 
This  use  of  tbe  exhibit,  we  are  inclined  to 
bold,  was  not  erroneous,  and  served  fairly 
to  cure  the  error  of  Its  earlier  admission  in 
evidence. 

Some  other  exceptions  to  evidence,  and  to 
mlings  made  during  the  trial,  are  argued  by 
connael,  but  do  not  require  discussion.  We 
have  considered  all  the  points  made  lb  the 
light  of  tbe  record,  and  find  no  error  requir- 
ing a  reversal. 

Tbe  Judgment  of  tbe  district  court  is  there- 
fore affirmed. 


SAMUEL    WESTHEIMER    &   SONS    v. 

HABINCK. 
(Supreme  Court  of  Iowa.     Oct  17,  1906.) 

1.  INTOXICATIMO  LlQUOBS  —  SalI  —  PlacK  OW 

Sals. 
Plaintiff's  agent  received  two  orders  for 
liquors  from  defendant  in  Iowa,  to  be  shipped 
from  plaintiff's  place  of  business  in  Missouri. 
The  first  order  was  shipped  direct  from  Missou- 
ri to  defendant,  and  the  other  had  been  shipped 
to  one  of  plaintiff's  customers  in  Iowa,   out 


was  never  delivered  to  him,  and  after  remain- 
ing in  the  railway  warehouse  for  a  few  days 
was  reshipped  by  plaiatiff  to  defendant,  who. 
not  knowmg  of  such  reshipment,  received  and 
accepted  both  shipments.  Held,  that  both 
sales  were  made  in  Missouri,  and  therefore 
constituted  interstate  commerce,  not  within  tbe 
Iowa  prohibitory  law. 

[Ed.  Note.— For  cases  in  point,  see  voL  29, 
C^t   Dig.  Intoxicating  Liquors,  {  162.] 

2.  Saux— AonoR  fob  Pbics— Lawful  Sale— 

BtTKDKN    OF  PbOOF. 

Prohibition  being  the  rule  In  Iowa,  the 
burden  is  on  the  plamtlff.  In  an  action  to  re- 
cover the  price  of  liquor  sold  In  that  state,  to 
show  that  the  sale  was  lawful. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  {  481.] 

3.  Evidence- Presumptions— Law  of  Othib 
States. 

Where,  in  an  action  in  Iowa  to  recover  for 
liquor  sold,  an  application  of  the  presumption 
that  the  law  of  the  state  from  which  tbe  liquor 
was  shipped  was  the  same  as  that  of  Iowa 
would  defeat  plaintiff's  recovery  and  operate 
as  a  forfeiture  of  the  liquor,  such  presumption 
would  not  be   indulged. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  I  101.] 

Appeal  from  District  Court,  Monona  Coun- 
ty;  William  Bntchinson,  Judge. 

The  case  was  submitted  upon  an  agreed 
statement  It  involves  the  liability  of  de- 
fendant for  intoxicating  liquor  sold  and  de- 
livered to  him  by  plaintiff.  The  trial  court 
found  for  defendant  and  plaintiff  appeals. 
Reversed. 

O.  R.  Metcalfe,  for  appellant  P.  W.  Hard- 
ing, for  appellee. 

DEEMER,  J.  PlainUff  is  engaged  in  the 
wholesale  liquor  business  at  St  Joseph,  Mo. 
It  Is  not  authorized  to  do  business  in  this 
state,  never  having  complied  with  tbe  laws 
of  this  Jurladictlon,  although  it  sold  liquor 
here.  It  bad  a  traveling  agent  in  Iowa  who 
solicited  and  received  orders  for  intoxicating 
liquors  to  be  shipped  from  the  house  in  Mis- 
souri. This  agent  received  two  orders  from 
defendant  one  for  $69,  and  the  other  for 
$44.80.  The  first  order  was  shipped  directly 
from  St  Joseph,  Mo.,  to  defendant  at  Ute, 
Iowa;  and  tbe  other  was  first  shipped  by 
plaintiff  to  one  of  lis  customers  at  Rlcketts, 
Iowa,  but  was  never  delivered  to  him,  and, 
after  remaining  in  the  railway  warehonse  for 
a  few  days,  was  reshlpped  by  plaintiff  from 
Rlcketts  to  Ute.  Defendant  did  not  know  of 
this  reshipment  of  the  goods.  He  received 
all  bis  liquor  during  the  latter  part  of  the 
year  1903.  It  is  agreed  that  plaintiff  bad 
the  right  to  accept  or  reject  the  orders  sent 
by  defendant  and  it  in  fact  accepted  each 
of  them  at  Its  place  of  business  in  St  Joseph, 
Mo. 

Under  the  showing  made,  if  tbe  sales  of 
liquor  were  In  this  state,  no  recovery  may  be 
had  of  the  purchase  price,  for  there  is  no 
showing  that  such  sale  would  have  been  law 
ful,  and,  as  prohibition  is  the  rule,  the  bur- 
den was  upon  plaintiff  to  show  that  the  sales, 
if  made  in  this  state,  were  lawful.  If,  how- 
ever, tbe  sales  were  made  in  Missouri,  and 
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were  lawfal  where  made,  plaintiff  may  re- 
cover, for  our  statute  prohibiting  traffic  in 
Intoxicants  does  not  apply  to  Interstate  traf- 
lle.  As  to  one  sale  there  can  be  no  doubt  that 
the  transaction  was  interstate  in  character, 
and  not  subject  to  our  law,  and  we  think 
the  same  rule  must  be  applied  to  the  other. 
True,  the  goods  had  theretofore  been  shipped 
into  Iowa,  but  they  had  never  been  delivered 
to  the  consignee  or  otherwise  U'eated  so  as 
'to  make  them  a  part  of  the  common  mass  of 
property  In  the  state.  True,  they  were  In  the 
hands  of  a  common  carrier,  as  a  warehouse- 
man in  this  state.  Just  a  few  days  before 
they  were  ordered  to  be  reshlpped  to  the  de- 
fendant; but  while  in  the  hands  of  the  car- 
rier, and  before  delivery  to  the  consignee, 
they  were  subject  to  the  control  and  direc- 
tion of  the  plaintiff,  and  until  delivery  did 
not  become  subject  to  our  police  regulations. 
The  sale  was  made  in  Missouri,  and  the  order 
for  reshlpment  to  defendant  did  not  con- 
stitute a  sale  in  this  state.  Gross  v.  Feehan, 
110  Iowa,  163,  81  N.  W.  235;  Rhodes  v. 
Iowa,  170  n.  S.  412, 18  Sup.  Ot  664,  42  L.  Ed. 
1088;  Adams  Express  Co.  v.  Iowa,  196  U.  S. 
147.  26  Sup.  Ct  185,  49  L.  Ed.  424,  and  cases 
cited. 

But  it  Is  argued  tliat  the  presumption  Is 
that  the  laws  of  Missouri  are  the  same  as 
tliose  of  Iowa,  in  the  absence  of  proof  to  the 
contrary,  and  that  plaintiff  cannot  recover 
without  showing  that  the  sales  were  legal 
where  mada  As  a  general  rule,  the  pre- 
sumption is  that  the  law  of  a  foreign  state 
is  similar  to  our  own ;  but  this  does  not  ob- 
tain if  the  assumption  would  impose  a  penal- 
ty or  work  a  forfeiture.  Fred  Miller  Co.  v. 
De  France,  90  Iowa,  806,  57  N.  W.  969; 
Schoenberg  v.  Adler  (Wis.)  81  N.  W.  1055; 
Smith  V.  Wbltaker,  23  111.  867;  Harris  t. 
White,  81  N.  T.  582;  Grider  v.  Driver,  46 
Ark.  50.  Assumlfkg  similarity  of  the  Missouri 
statutes  to  our  own  would  defeat  plaintiff's 
cause  of  action.  In  other  words,  enforce  a 
forfeiture  upon  him,  and  this  we  should  not 
do.  There  is  no  claim  that  the  sale  was 
made  to  enable  defendant  to  violate  the  laws 
of  this  state,  nor  that  it  was  made  with  in- 
tent to  violate  the  same.  No  good  reason  is 
shown  why  plaintiff  should  not  recover  for 
goods  sold  and  delivered. 

It  is  agreed  that  Judgment  be  rendered  In 
this  court  for  the  amount  due.  Judgment  is 
therefore  ordered  for  plaintiff  and  against  de- 
fendant (or  the  sum  of  $103.80,  with  costs, 
not  only  of  this  court,  but  of  those  in  Jus- 
tice and  district  court. 

Reversed. 


STATE  V.  SLOAN. 

(Supreme  Court  of  Iowa.     Oct  10,  1906.) 

1.  Cbiuinai.    Law  — Apfbai.  —  AfFBAi.ABKS 
Judgments. 

Code,  i  5536,  provides  that  If  a  defendant 
be  not  brought  to  trial  at  the  next  regular 
term  of  the  court  in  which  the  indictment  is 


triable,  after  the  same  is  found,  the  court  must 
order  the  prosecution  dismissed,  unless  good 
cause  be  shown  to  the  contrary.  ffeM,  that 
under  section  5448,  providinc;  tJiat  in  a  criminal 
case  an  appeal  can  only  be  taken  from  the 
final  judgment,  an  appeal  does  not  lie  from 
an  erroneons  refusal  to  sustain  a  motion  to 
dismiss  under  section   5536. 

[EM.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Criminal  Law,  {  2592.] 

2.  COUBTS AfFELLiATK  Coukts— Exkbcisb  o* 

Obioinal   Jubisdictioh. 

On  an  appeal  from  an  erroneous  refusal 
to  dismiss  on  a  motion  made  under  Code, 
{  6536,  the  Supreme  Court  will  not  exercise 
its  original  jurisdiction  by  habeas  corpus. 

Appeal  from  District  Cionrt,  Hairy  Coonty ; 
W.  S.  Withrow,  Judg& 

Appeal  by  defendant  from  the  action  of 
the  lower  court  in  refusing  to  sustain  his 
motion  to  dismiss  the  prosecution,  on  the 
ground  that  be  had  not  been  brought  to  trial 
at  the  next  regular  term  of  the  court  in 
which  the  indictment  was  triable,  after  the 
same  was  found,  as  required  by  Code,  {  6536. 
Dismissed. 

J.  C.  Mitchell,  Babb  &  Babb,  and  B.  L 
Salinger,  for  appellant  The  Attorney  Gen- 
eral and  Lawrence  De  Graff,  for  the  State. 

McCLAIN,  C.  J.  During  the  argument  of 
this  case,  a  doubt  was  suggested  by  some 
members  of  the  court  to  counsel  for  appel- 
lant as  to  whether  the  court  has  Jurisdiction 
of  tills  appeal  in  view  of  the  provision  of 
C!ode,  {  6448,  which  expressly  provides  that 
In  a  criminal  case  "an  appeal  can  only  be 
taken  from  the  final  Judgment"  No  ques- 
tion of  this  kind  having  been  raised  on  be- 
half of  the  state,  additional  time  was  given 
to  counsel  for  appellant  to  present  authori- 
ties, and  we  now  proceed  to  determine  the 
question.  In  opposition  to  the  conclusion 
which  seems  almost  inevitable,  in  view  of  the 
language  of  the  statute  that  a  ruling  refus- 
ing to  dismiss  the  case  and  requiring  the 
defendant  to  submit  to  further  proceedings 
is  not  appealable,  counsel  suggests  that  a 
ruling  of  the  court  sustaining  his  motion 
would  have  been  in  effect  a  iSnal  Judgment, 
and  that  therefore  the  ruling  denying  him 
the  right  to  a  dismissal  was  a  final  Judgment 
as  to  that  right  This  argument  is  supported 
by  reference  to  the  case  of  State  v.  Wright, 
111  Iowa,  621,  82  N.  W.  1013.  in  which  It  was 
held  that  an  order  denying  to  defoidant 
the  right  of  having  a  transcript  of  the  evi- 
dence at  the  expense  of  the  county  was  an 
appealable  order,  although  it  was  not  a  final 
Judgment;  but  this  conclusion  was  reached 
by  a  majority  of  the  court  on  the  theory 
that  the  ruling  was  the  denial  of  a  provl* 
sional  remedy,  and  not  an  intermediate  rul- 
ing in  a  criminal  prosecution,  and  that  there- 
fore it  was  governed  by  the  general  provision 
of  Code,  S  4101,  allowing  an  appeal  from  an 
order  which  refuses  a  provisional  remedy. 
The  dissenting  Judges  insisted  that  it  was 
an  intermediate  ruling  in  a  criminal  case, 
and  that  therefore  no  appeal  therefrom  be- 
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fore  final  Jndgment  could  be  bad.  The  hold- 
ing of  the  majority  of  the  court  In  that  case 
does  not  support  the  contention  of  coimae] 
In  the  case  before  ub,  for  certainly  a  motion 
to  dismiss  the  prosecution  la  a  motion  which 
asks  an  Intermediate  order.  There  may  be 
Intermediate  rulings  which  finally  dispose  of 
a  criminal  prosecution  and  result  in  the  dis- 
charge of  the  defendant,  so  that  the  state 
may  appeal,  as  where  a  demurrer  to  the  Ui- 
dictment  Is  sustained.  State  v.  Balr,  92 
Iowa,  28,  60  N.  W.  486.  But  counsel  does 
not  contend  that  the  overruling  of  a  demurrer 
to  the  indictment  Is  a  final  judgment  deny- 
ing defendant  a  right  which  entitles  him  to 
an  appeal  before  final  judgment  on  the  merits, 
and  such  contention  plainly  could  not  be  sus- 
tained. So  a  ruling  sustaining  a  motion  In 
arrest  of  judgment  after  verdict  is  such  a 
final  judgment  as  that  the  state  may  appeal 
therefrom.  State  ▼.  Alverson,  105  Iowa,  152, 
74  N.  W.  770.  But  If  the  court  overrules  a 
motion  In  arrest  of  judgment,  plainly  the 
defendant  can  only  appeal  from  the  final 
judgment  whoi  rendered,  and  not  frcna'the 
ruling  on  his  motion  in  arrest  But,  even  as 
to  a  ruling  which  terminates  the  prosecution 
under  the  indictment  as  found,  by  setting 
aside  the  Indictment,  the  state  is  not  entitled 
to  appeal  if  the  court  has  ordered  the  case 
resubmitted  to  the  grand  jury.  State  v. 
Evans,  111  Iowa,  80,  82  N.  W.  429. 

Counsel  has  something  to  say  as  to  the 
denial  of  the  constitutional  right  to  a  speedy 
trial,  but  we  do  not  understand  that  the 
qaestion  whether  the  right  denied  is  con- 
stitutional or  statutory  merely  is  in  any  way 
controlling.  The  defendant  has  the  constitu- 
tional right  to  be  tried  only  on  a  good  indict- 
ment, and  yet  the  overruling  of  a  demurrer 
to  a  bad  indictment  and  compelling  the  de- 
fendant to  proceed  would  not  be  an  appeal- 
able ruling,  although  it  would  clearly  deprive 
the  defendant  of  a  constitutional  right  It 
may  be  that  the  denial  of  a  constitutional 
right  entitles  the  defendant  to  a  discharge  in 
a  habeas  corpus  proceeding,  but  we  are  not 
now  concerned  with  the  question  whether 
defendant  in  this  case  was  entitled  to  dis- 
charge on  habeas  corpus,  unless,  as  counsel 
further  contends,  this  court,  being  called  up- 
on to  exercise  Its  appellate  jurisdiction  with 
reference  to  the  ruling  on  the  motion  to  dis- 
miss, may  proceed  to  exercise  its  original 
jurisdiction  by  habeas  corpus,  and  give  to 
defendant  a  discharge  which  counsel  con- 
-  tends  he  would  be  entitled  to  if  a  proceeding 
by  habeas  corpus  were  Instituted.  But  we 
cannot  entertain  this  view.  The  authorities 
cited  in  its  support  do  not  seem  to  have  any 
application  to  such  a  situation  as  we  have 
here.  It  certainly  cannot  be  true  that  when 
the  jurisdiction  of  the  court  has  been  Invoked 
to  determine  an  appeal,  it  can  proceed  to  dis- 
charge the  defendant  because  of  some  state 
of  facts  which  might  have  been  set  up  in  an 
original  action  in  tills  court    The  right  to 


dismissal  provided  for  by  Code,  f  5536,  is  to 
be  granted  "unless  good  cause  to  the  con- 
trary be  shown."  In  an  appeal  it  would  be 
our  duty  to  determine  whether  under  the 
record  presented  such  good  cause  was  shown ; 
but  in  an  original  proceeding  by  habeas  cor- 
pus the  showing  would  not  be  confined  to 
the  record  presented  on  appeal,  but  the  court 
would  be  required  to  hear  original  evidence 
wlilch  might  be  entirely  different  from  that 
presented  on  the  appeal  and  which  the  state 
could  not  be  expected  to  meet  until  It  had 
had  the  opportunity  which  ought  to  be  af- 
forded it  in  an  original  proceeding.  It  would 
tend  to  the  greatest  confusion  if  in  the  ex- 
ercise of  our  appellate  jurisdiction  we  were 
to  proceed  to  determine  the  rights  of  the  par- 
ties on  evidence  which  could  be  submitted 
only  in  an  original  action.  The  general  rule 
that  an  appeal  in  a  criminal  case  can  only 
be  teken  from  the  final  judgment  bhA  not 
from  an  intermediate  ruling,  even  though 
such  ruling  be  erroneous  and  ground  for  re- 
versal when  an  appeal  from  the  final  judg- 
ment is  properly  presented,  is  too  well  set- 
tled to  require  dtetlon  of  authorities  and  is 
fully  recognized  In  the  cases  already  cited. 
As  the  court  has  no  jurisdiction  to  enter- 
tain an  appeal  from  the  ruling  complained 
of,  no  final  judgment  having  been  rendered 
In  the  case  so  far  as  appears  from  this  record, 
the  appeal  is  dismissed. 


LUCAS  V.  WESTERN  UNION  TELEGRAPH 

CO. 

(Supreme  Court  of  Iowa.     Oct  19,  1906.) 

1.  Tklegbaphs  —  Delay  in  TBANSuisfiioii — 
Actions— DiBBCTioN  or  Verdict— Evidencb. 

In  an  action  to  recover  profits  claimed  to 
have  been  lost  on  an  exchange  of  realty  because 
of  defendant's  negligence  in  failing  to  prompt- 
ly transmit  a  telegram,  where  there  was  evidence 
showing  a  prospective  profit  in  the  deal,  which 
belonged  to  plaintiff,  and  that  the  message  ac- 
cepting the  offer  was  delayed,  it  was  error  to 
direct  a  verdict  for  defendant 

2.  ConTBAOTS— ACOEFTANCX    BY    TKLXQUAU— 

NeoIiIqerck— Qdebtionb  fob  Juby. 

Where  a  proposition  to  exchange  land  was 
made  to  plaintiff  by  letter,  with  request  for 
action  at  once  without  indicating  how  accept- 
ance was  to  be  communicated,  an  acceptance  by 
telegram  wrh  nnt  lyinfling  until  the  message  was 
actually  receirearand.  it  having  been  received 
2s  nours  alter  cne  letter,  it  was  for  the  jury 
whether  the  acceptance  was  in  time  to  bind 
the  person  making  the  offer. 

[Ed.   Note.— For  cases  In  point  see  vol.  11, 
Cent  Dig.  Contracts,  §8  141-143.] 

3.  Teleqbaphs  —  Delay  in  Tbansmission — 
Actions— Questions  fob  Juby. 

Where,  because  of  a  delay  in  receipt  of  a 
telegram,  an  exchange  of  land  was  not  com- 
plete, it  was  for  the  ]ury  to  determine  whether 
the  telegraph  company  was  negligent  in  trans- 
mitting the  message  and  whether  It  cost  plain- 
tiff the  loss  of  the  contract. 

[Ed.   Note.— For  cases  in  point  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  §  76.] 


Appeal    from    District   Court    Woodbury 
Couuty;  J.  L.  Kennedy,  Judge. 
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Action  for  damages  occasioned  by  delay  In 
transmitting  a  telegram.  Verdict  was  direct- 
ed for  defendant,  and  the  petition  dismissed. 
Plaintiff  appeals.    Reversed. 

M.  J.  Sweeley  and  F.  E.  GUI.  for  appellant 
Wrlgbt  &  Gall,  for  appellee. 

LADD,  J.  Plaintiff  sought  to  recover  prof- 
its he  would  have  made  in  an  exchange  of 
real  estate  but  for  the  negligence  of  defend- 
ant in  failing  to  promptly  transmit  a  tele- 
gram. Verdict  was  directed  for  defendant 
on  two  grounds:  (1)  There  was  no  proof  of 
damages;  and  (2)  the  delay  in  transmitting 
the  message  did  not  occasion  the  loss.  Plain- 
tiff resided  at  Anthon,  Iowa,  and  was  en- 
gaged in  the  business  of  "buying  and  selling 
lands  and  exchanging  real  property."  He 
bad  been  negotiating  for  some  time  to  ex- 
change property  at  Shelby,  this  state,  with 
William  Sas  of  Dexter,  Iowa,  and,  in  the 
evening  of  November  11,  1904,  received  a  let- 
ter, written  and  mailed  by  Sas  two  days  pre- 
vious, making  the  following  proposition:  "I 
will  put  in  my  store  property  here  witti  the 
extra  piece  of  ground  back  of  it  just  as  I 
showed  you  last  spring  and  $6,500.00  in  cash, 
any  encumbrance  now  on  property  to  be  de- 
ducted from  above  amt  and  assumed  by  me. 
If  above  is  satisfactory  please  make  out  your 
contract  and  send  down.  I  will  make  a  $1,- 
500.00  deposit  until  the  papers  can  be  made 
out  and  abstract  brought  down,  if  I  get  the 
building  I  expect  I  can  make  a  better  deal 
with  Jacobs.  My  man  here  takes  my  stock 
between  Sib  and  lOtb  of  January.  I  will 
have  to  know  at  once  as  I  have  other  deal 
poidlng."  At  9:10  o'clock  the  next  morning 
plaintiff  handed  defendant's  agent  at  Anthon 
this  telegram:  "November  12,  Anthon,  Iowa, 
1904.  To  William  Sas,  Dexter,  Iowa.  Just 
received  letter.  Offer  accepted.  Send  con- 
tract to-day.  8.  R.  liUcas."  It  was  not  sent 
nntll  4:41  o'clock  p.  m.,  and  was  delivered 
to  Sas  the  same  evening  at  three  minutes 
after  6  o'clock.  The  latter  immediately  wrote 
plaintiff  that  he  had  pnt  another  party  off 
until  3:30  o'clock  p.  m.  of  tnat  day,  and,  not 
hearing  from  him,  bad  negotiated  an  ex- 
change with  another.  Evidence  was  offered 
tending  to  support  the  statement  The  Jury 
might  have  found  from  the  evidence  that  the 
Dexter  property  was  worth  at  least  $2,600 
and  that  the  Shelby  property  did  not  exceed 
in  value  $5,500,  leaving  a  profit  on  the  deal  of 
not  less  than  $4,600.  The  defect  in  the  proof, 
relied  on  by  defendant,  was  that  plaintiff 
failed  to  show  any  interest  in  the  prospective 
profit  He  testified,  without  objection:  "I 
was  acting  for  myself  In  making  the  deal. 
•  •  •  The  profits  of  the  deal,  if  any,  be- 
longed to  me."  He  was  al&o  asked:  "Mr. 
Lucas,  yon  said  on  cross-examination  that 
you  made  a  deal  of  this  same  property  at 
Shelby  for  the  person  who  then  owned  It  at 
the  time  of  this  proposed  deal.  You  may 
now  state  whether  yon  had  from  him  a  deed 


to  the  property  to  enable  yon  to  close  the  deal 
with  Mr.  Sas.  A.  I  did."  The  profit  to  be 
derived  from  the  exchange,  if  made,  was 
proven,  and  this,  according  to  the  testimony 
of  plaintiff,  belonged  to  him,  and,  as  be  had 
a  deed  from  the  owner  to  enable  him  to  close 
the  deal,  we  think  he  had  established  bis 
right  to  recover.  Possibly,  had  there  been 
objection  to  this  evidence,  it  migjit  have  been 
necessary.  In  order  to  make  out  a  case,  to 
prove  the  ownership  of  the  property  at  Shel- 
by, and  plalntUTs  authority  to  handle  it  but 
in  the  absence  of  any  objection,  we  think 
bis  statements,  although  in  the  natnre  of 
conclusions  of  fact  established  his  claim  to 
the  profits  bad  they  been  realized.  The  trial 
judge  seems  to  have  been  of  this  opinion  but 
held  that  the  contract  was  completed  in  fact 
and  therefore  that  plaintiff  suffered  no  dam- 
ages by  reason  of  the  delay. 

The  proposition  of  an  exchange  was  made 
to  plaintiff  by  letter.  In  committing  it  prop- 
erly addressed  to  the  mails  for  transmission, 
the  post  office  became  the  agent  of  Sas  to  car- 
ry the  offer,  he  taking  the  chances  of  delays 
In  the  transmission.  Mactler's  Adm'rs  t. 
Frith,  6  Wend.  (N.  Y.)  103,  21  Am.  Dec.  262; 
Adams  V.  Lindsell,  1  B.  &  Aid.  681;  Aver- 
Ill  V.  Hedge,  12  Conn.  424,  9  Gyc.  294.  Hav- 
ing sent  the  proposition  by  mail  he  im- 
pliedly authorised  its  acceptance  through  the 
same  agency.  Such  Implication  arises  ,(1) 
when  the  post  is  used  to  make  the  offer  and 
no  other  mode  is  suggested,  and  (2)  when  the 
circumstances  are  such  that  it  must  have  l>eeu 
within  the  contemplation  of  the  parties  that 
the  post  would  be  used  in  making  the  answer. 
Tuttle  V.  Iowa  State  Traveling  Men's  Associa- 
tion (Iowa)  104  N.  W.  131.  The  contract  is 
complete  In  such  a  case  when  the  letter  con- 
taining the  Bcc^tance  is  properly  addressed 
and  deposited  in  the  United  States  mails. 
Trevor  v.  Wood,  30  N.  Y.  307,  93  Ann  Dec. 
511,  and  note;  Brewer  v.  Horst-Lachmund  Co. 
(Cal.)  60  Pac.  41S,  50  L.  R.  A.  240,  and  ex- 
tended note ;  Donlop  v.  Hlgglns,  1  H.  L.  G.  381: 
Household  Ins.  Co.  v.  Grant  41  L.  T.  N.  S. 
298,  9  Cyc.  295.  This  is  on  the  ground  that 
the  offeror,  by  depositing  this  letter  in  the 
post  office,  selects  a  common  agency  tbrous^ 
which  to  conduct  the  negotiations,  and  the 
delivery  of  the  letter  to  it  Is  in  effect  a  de- 
livery to  the  offerer.  Thereafter  the  acceptor 
has  no  right  to  the  letter  and  cannot  with- 
draw It  from  the  malls.  Even  if  he  should 
succeed  in  doing  so  the  withdrawal  will  not 
invalidate  the  contract  previously  entered  in-, 
to.  But  plaintiff  did  not  adopt  this  course. 
On  the  contrary  he  chose  to  Indicate  his  ac- 
ceptance by  transmitting  a  telegram  to  Sas 
by  the  defendant  company.  Sas  bad  done 
nothing  to  indicate  his  willingness  to  adopt 
such  agency  and  the  defendant  in  undertak- 
ing to  transmit  the  message  was  acting  sole- 
ly as  the  agent  of  plaintiff.  The  latter  might 
have  withdrawn  the  message  or  stopped  its 
delivery  at  any  time  before  It  actually  reach- 
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ed  Sas.  It  la  manifest  that  handing  the  mea- 
sage  to  hlB  own  agent  was  not  notice  to  the 
sendee  of  the  telegram.  The  most  formal 
declaration  of  an  Intention  of  acceptance  of 
an  offer  to  a  third  person  will  not  constitnte 
a  contract.  A  written  letter  or  telegram,  like 
an  oral  acceptance,  mnst  be  communicated  to 
the  party  who  has  made  the  offer  or  to  gome 
one  expressly  or  Impliedly  authorlEed  to  r»- 
ceive  It,  and  this  rale  la  not  complied  with 
by  delivering  It  to  the  writer's  own  agent  or 
messenger  evm  with  direction  to  deliver  to 
the  offerer.  Hebbs'  Case,  L.  R.  4  Bq.  9.  In 
that  case  Hebbs  wrote  asking  that  certain 
shares  in  a  newly  formed  company  might  be 
allotted  to  him.  The  directors  instructed 
their  agent  through  the  mall  that  such  an  al- 
lotment should  be  made  and  the  shares  were 
registered  as  Hebbs'.  It  was  held  that  this 
did  not  complete  the  contract  or  render  it  ob- 
ligatory on  him  to  take  and  pay  for  the 
shares.  Lord  RomiUy,  in  the  course  of  the 
opinion,  said:  "If  A  writes  to  B  a  letter  offer- 
ing to  boy  land  of  B  for  a  certain  sum  of  mon- 
«7.  and  B  accepts  the  offer  and  sends  his 
servant  with  a  letter  containing  his  accept- 
ance, I  apprehend  that,  until  A  receives  the 
letter,  A  may  withdraw  his  offer,  and  B  may 
■top  his  servant  on  the  road  and  alter  the 
terms  of  his  acceptance  or  withdraw  it  alto- 
gether; he  Is  not  bound,  by  communicating 
the  acceptance  to  bis  own  agent"  Dunlop  v. 
Hlgglns  decides  that  the  posting  of  a  letter 
accepting  an  oltm  coDstitutes  a  binding  con- 
tract, but  the  reason  of  that  is  that  the  post 
office  is  the  common  agent  of  both  parties. 

The  party  making  the  offer  may  be  entire- 
ly satisfied  to  trust  the  malls,  and  not  be  will- 
ing to  chance  the  use  of  the  telegraph.  The 
principle  is  lucidly  stated  so  as  to  make  the 
company  his  agent  in  the  somewhat  recent 
work  of  Hare  on  Contracts,  page  868:  "A 
written  acceptance  is  not  complete  until  It 
reaches  the  person  from  whom  the  offer 
came,  or  some  one  who  receives  it  on  his  be- 
half or  is  under  an  imperative  obligation  to 
deliver  it 'to  him;  and  sending  such  a  paper 
through  a  servant  or  agent  will  not  render 
it  obligatory  while  it  Is  in  the  keeping  of  the 
messenger  or  before  delivered  to  the  party 
to  whom  it  is  addressed  and  may  be  altraed 
or  destroyed.  •  *  •  So  we  may  believe 
that  one  who  replies  by  telegram  to  an  offer 
sent  by  mall  may  exercise  a  like  control  over 
the  message  while  it  Is  on  the  way,  and  that 
the  person  to  whom  it  is  addressed  cannot 
recover  damages  for  failure  of  the  company 
to  forward  a  communication  for  which  he  has 
not  paid.  When,  however,  a  proposal  made 
by  telegraph  is  accepted  through  the  same 
channel  it  may  plausibly  be  contended  that 
the  parties  have  selected  the  company  as 
tbeir  common  agent,  and  the  contract  is  com- 
plete as  soon  as  the  message  is  placed  in 
the  hands  of  the  company  for  transmission. 
The  obligation  of  a  contract  arises  from  the 
fnlflllment  of  the  conditions  on  which  the 
10©N.W.-18 


promisor  agreed  to  be  bound,  and  these  arc 
that  the  promisee  shall  signify  his  assent  by 
writing  sent  to  a  telegraph  office  or  put  in 
the  mall,  nothing  more  is  requisite.  From 
this  point  of  view  both  p&rties  are  entitied  to 
require  that  the  acceptance  shall  be  forward- 
ed without  alteration  or  delay,  and  It  cannot 
rightfully  be  withdrawn  or  canceled  without 
the  consent  of  both.  The  test  Is,  can  the  com- ' 
pany  surrender  the  acceptance  without  being 
liable  to  the  party  who  made  the  offer.  If 
the  question  must  be  answered  negatively  in 
view  of  all  the  circumstances  the  contract  Is 
complete."  It  is  very  evident  on  authority 
and  principle  that,  in  the  absence  of  any  sug- 
gestion, one  transmitting  an  offer  by  mall 
cannot  be  bound  by  an  acceptance  retnmed 
In  some  other  way  until  it  is  received  or  he 
has  notice  thereof.  The  plaintiff,  then,  did 
not  accept  the  offer  of  Sas  until  the  telegram 
was  received  by  the  latter,  a  few  minutes 
after  6  o'clock  p.  m.  of  the  day  after  the  let- 
ter had  been  received  and  the  question  arises 
whether  this  was  "at  once"  within  the  mean- 
ing of  the  offer  which  stated  that  another 
deal  was  pending.  Like  "forthwith"  and  "im- 
mediately," "at  once"  does  not  mean  instan- 
taneously but  requires  action  to  be  taken 
within  a  reasonable  time.  In  view  of  the 
particular  circumstances  of  the  case,  <»:,  as 
said  in  Warder,  Bushnell  &  Glessner  Go.  v. 
Home,  110  Iowa,  283,  81  N.  W.  691,  it  is 
synonymous  with  the  words  mentioned  and 
"as  soon  as  possible,"  and  is  "usually  con- 
strued to  mean  within  such  reasonable  time 
as  shall  be  required  under  all  the  circumstan- 
ces for  doing  the  particular  thing."  It  is 
doubtful  whether  the  same  vigilance  should 
be  exacted  In  the  acceptance  of  an  offer  to 
exchange  or  purchase  real  estate  as  in  trans- 
actions relating  to  the  transfer  of  chattel 
property.  See  Kempner  v.  Cohn,  47  Ark.  619, 
1  S.  W.  869,  68  Am.  Rep.  TTS.  The  circum- 
stances of  each  case  necessarily  have  an  Im- 
portant bearing.  There  waa  no  evidence  of 
the  time  a  letter,  If  promptly  mailed,  might 
have  reached  Sas.  He  had  indicated  in  bis 
letter  that  he  was  contemplating  another  deal, 
and  we  think  ordinary  minds  fairly  differ  as 
to  whether,  in  these  circnmstances,  an  ac- 
ceptance 28  or  24  hours  after  the  letter  had 
been  received  was  In  time  to  bind  the  party 
making  the  offer,  and  the  issue  was  for  the 
Jury  to  determine.  There  are  numerous  de- 
cisions determining  that  the  time  within 
which  an  acceptance  has  been  made  is  reason- 
able or  unreasonable,  but  few  passing  upon 
the  question  as  to  whether  the  circumstances 
woe  such  as  to  carry  that  issue  to  the  jury. 
Bach  case  necessarily  depends  upon  its  par- 
ticular facts,  and  for  this  reason  authorities 
are  of  slight  aid  in  determining  the  question. 
If,  because  of  unreasonable  delay  In  the  ac- 
ceptance, the  contract  was  not  completed, 
then  it  was  also  for  the  Jury  to  say  whether 
the  defendant  was  negligent  in  transmitting 
the  message,  and,  owing  to  this,  plaintiff  lost 
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tbe  benefit  of  entorlng  into  the  contract    It 
follows  that  tbe  court  erred  In  directing  a 
verdict  for  tbe  defendant 
Heversed. 


SMITH  V.  SMITH  et  al. 
(Sapreme    Court   of    Iowa.      Oct    19,    1906.) 

1.  Appeal  —  PBcsnuPTioNB  —  Evidehok  to 

SUPPOBT    DXCBEE. 

Under  the  statute  which  required  a  cer- 
tifled  transcript  of  the  evidence  to  be  made 
and  filed  within  a  specified  time,  where,  on  an 
appeal  in  partition,  there  was  no  such  certifi- 
cation. It  would  be  assumed  that  the  evidence 
supported  the  decree. 

[Ed.   Note. — For  cases  in  point,   see  TOl.  3, 
Cent.  Dig.  Appeal  and  Error,  g  367Z] 

2.  SaUE  —  CEBTinCATIOR  ov  Rboobd  — Pbkp- 
AKATION  OP  TBANSCBIPT. 

Though  the  statute  provided,  in  relation 
to  appeals,  for  the  certification  of  the  record 
bv  the  judge  and  reporter  "when  demanded  by 
either  party,"  the  statute  having  allowed  six 
months  for  the  filing  of  a  transcript,  there  was 
no  error  in  refusing  to  order  the  reporter  to 
make  and  file  a  transcript  within  15  days,  where 
the  application  was  not  made  until  16  days 
before  the  expiration  of  tbe  time  allowed,  and 
the  reporter  was  busy  preparing  other  tran- 
scripts. 

3.  EsTOPPEi/— Delay  in  Absertino  Rtoht. 

Where  a  husband  purchased  land  with  his 
wife's  money  and  told  her  that  it  was  so  ar- 
ranged that  it  would  be  hers  on  his  death,  her 
failure  to  assert  her  rights  until  after  his 
death  did  not  estop  her  from  asserting  her 
title  against  his  heirs. 

[Ed.   Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  S§  180-187.] 

4.  Tbustb  — Resultino  Trust  — Pabol  Bvi- 

DENCe. 

Where  a  husband  purchased  lands  with 
the  wife's  money  taking  title  in  bis  own  name, 
and  told  her  that  it  was  so  arranged  that  she 
would  have  it  on  bia  death,  the  statute  re- 
quiring express  trusts  to  be  proved  by  writing 
was  not  applicable. 

[Ed.  Note. — For  cases  in  point  see  vol.  47, 
Cent  Dig.  Trusts,  {{  102,  1(».] 

5.  LruiTATion  of  Aotioiib— Tbdbts. 

Where  a  husband  purchased  land  with  bia 
wife's  money,  taking  title  in  his  name,  limita- 
tions did  not  run  against  the  trust  until  repudia- 
tion of  it  by  the  trustee. 

[Ed.  Note.— For  cases  In  point  see  vol.  83, 
Cent  Dig.  Limitation  of  Actions,  {  60S.] 

6.  Fabtttion— Issues  and  Pboof. 

In  a  suit  by  a  widow  and  administratrix 
for  partition,  in  which  the  husband's  heirs  de- 
manded an  acconnting  of  rents  and  profits,  it 
was  proper  to  relegate  the  accounting  to  the 
settlement  of  the  accounts  of  plaintiff  aa  ad- 
ministratrix. Code,  {  .3333,  giving  the  adminis- 
trator authority   to   receive  rents   and  profits. 

7.  Same— Defenses. 

In  a  suit  by  a  widow  and  administratrix 
for  partition  of  the  husband's  lands,  the  fact 
that  the  estate  had  not  been  fully  settled  was 
no  defense. 

8.  Same— Allowance  ot  .\ttobnet's  Pee. 

In  a  suit  by  a  widow  and  administratrix 
for  partition  of  the  husband's  lands,  his'  heirs 
answered  and  alleged  that  decedent  owned  cer- 
tain other  land  of  which  they  demanded  parti- 
tion, and  the  decree  awarded  plaintiff  one-half 
of  the  land  mentioned  in  plaintiff's  petition 
and  found  that  she  was  the  owner  of  the  other 
land.  Held,  that  an  attorney's  fee  was  properly 
allowed  plaintiff  as  there  was  no  controversy 


as  to  the  owneiahip  of  the  land  mentioned  in  tbe 
petition. 

[Ed.  Note.— For  cases  in  point,  see  toL  88, 
Cent  Dig.  Partition,  {  447.] 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Jndge. 

Action  in  equity  for  the  partition  of  real 
estate.  From  tbe  decree  entered,  both  par- 
ties appeal,  bnt  the  defendants  having  first 
perfected  their  appeal  are  designated  as  ap- 
pellants. The  further  material  facts  ar» 
staOed  In  tbe  opinion.    Affirmed. 

John  L.  Benbow,  for  appellants.  Hermlng- 
hansen  &  Hetminghansen,  for  appellee. 

WEAVER,  J.  Daniel  D.  Smith  died  In- 
testate January  5,  1902,  seised  of  certain 
real  estate  in  Dee  comity,  Iowa.  He  ^eft  sur- 
viving him  a  widow  who  is  the  plaintiff  in 
this  case.  He  was  childless  and  his  only 
heirs  are  certain  collateral  relatives  who  are 
made  defendants  In  tbe  proceeding.  The  peti- 
tion shows  these  facts  and  avers  that  Smith 
died  seised  of  a  certain  120-acre  tract  of  land 
in  said  county,  of  which  the  widow  asks  to 
be  adjudged  the  owner  of  an  Individual  one- 
half,  and  that  partition  bie  adjudged  accord- 
ingly. The  action  was  begun  within  one  year 
after  the  death  of  Smith,  but  the  petition 
avers  that  his  estate  is  solvent  and  there- 
will  be  no  occasion  to  resort  to  the  land  for 
the  payment  of  claims.  Upon  motion  of  the 
defendants,  plaintiff  amended  her  petition  to 
Include  a  statement  of  the  rents  and  income 
received  by  her  from  the  land  in  qulestlon 
and  disbursements  made  by  her  on  account 
thereof.  She  further  avers  that  Iier  husband 
in  his  lifetime  having  in  his  posaesaion 
monteys  and  credits  belonging  to  her,  used 
the  same  without  her  consent  and  over  her 
protest  to  build  a  bam  and  make  other  im- 
provements on  said  land,  assuring  her  that 
he  had  so  arranged  his  affairs  that  the  land 
would  become  hers  in  tbe  event  of  his  death, 
and  upon  this  showing  she  asks  that  she  be 
decreed  to  have  an  eqnitoble  toterest  in,  or 
lien  upon,  said  land  for  tbe  moneyft  so  ap- 
propriated by  her  husband  to  the  amoimt  of 
$900.  TUe  defendanto  answered  in  denial, 
and  thereafter,  by  way  of  cross-petition,  al- 
lege that  in  addition  to  the  land  already  men- 
tioned, Daniel  D.  Smith  died  aelsed  of  a  cer- 
tain lot  in  Fort  Madison,  Iowa,  of  which  they 
demand  partition  and  an  accounting  of  rents 
and  profits.  Answering  the  cross-petition 
the  plaintiff  alleges  that  the  lot  In  question 
was  purchased  with  her  money  and  the  title 
thereto  token  In  the  name  of  her  husband 
without  her  knowled^  or  consent  She  fur- 
ther alleges  that  when  she  learned  that  her 
husband  had  taken  tbe  title  to  himself  he 
explained  that  it  would  make  no  difference 
as  he  bad  so  arranged  his  affairs  that  all  the 
property  should  be  hers  at  bis  death  and 
that  proper  papers  had  been  executed  to  se- 
cui^  this  result  —  and  upon  these  avermente 
she  asks  that  the  title  be  adjudged  to  have 
been  held  by  her  husband  in  trust  for  her 
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boieflt,  and  the  title  be  now  qnleted  in  her. 
In  ftply  to  this  answer  the  defendants  aver 
that,  plaintiff  having  failed  to  more  in  the 
matter  in  the  lifetime  of  ber  husband,  she  Is 
estopped  from  itow  insisting  upon  her  al- 
leged title.  Upon  trial  to  the  court  a  decree 
was  Entered  adjadglng  the  plaintiff  to  be  the 
owner  of  an  undivided  one-half  of  the  120 
acres  of  land,  and  dismissing  her  claim  for  a 
Hen  on  said  land  on  account  of  improvements 
th»eon  alleged  to  have  been  made  with  her 
money.  As  to  ttfe  lot  in  Fort  Madison  the 
court  found  for  the  plaintiff  that  she  was  the 
equitable  owner  thereof  and  quieted  her  title 
thereto.  By  a  supplemental  decr^  the  prayer 
of  the  defendants  for  an  accounting  by  the 
plaintiff  was  denied,  because  such  accounting 
had  already  been  made  by  said  plaintiff 
in  her  report  to  the  court  as  administrator 
of  htr  husband's  estate^  The  costs  made  on 
the  cross-petition  were  taxed  to  the  defend- 
ants. The  decree  of  partition  was  entered 
November  12,  1904,  and,  on  April  27,  1905, 
defendants  applied  to  ttte  district  court  for 
an  order  requiring  the  shorthand  reporter 
to  malce  a  complete  transcript  of  the 
record  and  evidence,  and  flle  the  samte  duly 
certified  on  or  before  May  11,  1905.  This  ap- 
plication was  resisted  by  the  reporter  who 
made  showing  that,  by  reason  of  the  short- 
ness of  the  time  and  prior  ofDcial  engage- 
ments which  he  could  not  properly  postiKine, 
it  was  not' possible  for  him  to  furnish  the 
tmnscript  as  demanded.  The  application  was 
denied,  and  error  Is  assigned  upon  the  rul- 
ing. On  May  9,  1906,  notices  of  appeal  by 
both  plaintiff  and  defendants  w%re  duly 
served.  On  July  14,  1906,  an  order  was  en- 
tered directing  the  referees  to  pay  the  costs 
Incurred  in  the  partition  proce^ings  includ- 
ing fees  to  plaintiff's  counsel  and  to  the  ref- 
eree, to  retain  in  his  hands  subject  to  the  fur- 
ther order  of  the  court  the  sum  of  $1,100  and 
to  distribute  the  remainder  to  the  parties  pro 
rata  according  to  their  several  Interests  in 
tbe  property.  From  this  order,  defendants 
have  also  appealed. 

1.  To  authorize  the  court  to  consider  tbe 
cafte  de  novo,  our  statute,  as  It  stood  at  the 
time  this  appeal  was  taken,  required  the  certi- 
fied transcript  of  the  evidence  to  be  made 
and  filed  within  six  months  from  tbe  date  of 
tbe  judgm*ent  or  decree  from  which  the  ap- 
peal was  taken.  This  has  been  so  often  held 
that  we  need  not  stop  to  cite  the  numerous 
authorities.  There  is  no  such  certification  In 
the  case  before  us,  and  we  must  assume  that 
tbe  decree  has  suflldent  support  In  the  testi- 
mony. Nor  was  tbere  any  error  under  tb(e 
circumstances  in  tbe  refusal  of  the  trial 
court  to  order  the  reporter  to  make  and  file 
the  transcript  In  tUe  short  time  demanded  by 
appellants.  It  is  true  that  the  statute  pro- 
vides for  the  certification  of  tbe  record  by 
tbe  judge  and  rqwrter  "when  demanded  by 
either  party,"  but  it  (tertainly  cannot  be  right- 
fully demanded  until  the  transcript  has  been 
made,  and  tbe  transcript  certainly  cannot  be 


furnished  Instanter  upon  a  party's  applica- 
tion. The  law  allows  six  months  in  which 
an  appeal  can  be  taken,  thus  affording  ample 
opportunity  for  parties  and  counsel  to  pro- 
cure and  file  all  necessary  transcripts.  If  a 
party  postpones  or  neglects  to  take  his  ap- 
peal and  to  order  his  transcript  until  so  near 
the  expiration  of  tbe  i>eriod  that  It  Is  physi- 
cally impossible  to  complete  tUe  record  in 
time,  be  does  so  at  bis  peril,  and  the  tri.il 
court  may  rightfully  decline  to  «iter  any 
order  which  it  knows  that  the  reporter,  in 
the  exerd^  of  reasonable  diligence,  cannot 
comply  with.  Such  appears  to  have  been  the 
situation  here.  The  time  for  tbe  appeal  from 
the  decree  was  to  expli^  May  11,  1905.  The 
defendants  did  not  appeal  until  May  9,  1905, 
and  their  application  for  an  order  for  trans- 
cript was  not  made  until  April  27, 1906.  The 
reporter  was  busy  with  other  transcripts  re- 
quiring his  time  and  attention.  The  demand 
of  appellants  that  he  should  at  once  produce 
their  transcript  was  unreasonable  and  was 
properly  denied.  In  this  discussion  we  do  not 
attempt  to  construe  or  determine  tbe  effect 
of  tbe  amendment  to  the  statute  found  in 
chapter  155,  Laws  Thirty-First  General  As- 
sembly which  was  enacted  after  tbe  time  for 
appAeal  in  the  Instant  case  had  expired. 

2.  We  have,  however,  examined  the  evi- 
dence as  submitted  in  tbe  abstracts  and  are 
satisfied  that  the  trial  court  reached  a  cor- 
rect conclusion.  It  clearly  appears  that  tbe 
purchase  of  the  lot  in  Fort  Madison  was  made 
with  plaintlfTs  money  and  under  circumstan- 
ces supporting  her  claim  to  its  equitable  own- 
ership. It  would  be  unprofitable  to  spend 
time  in  discussing  tiie  evidence,  but  we  have 
to  say  that,  after  giving  due  consideration 
to  all  the  testimony  of  all  the  witnesses  and 
discarding  all  the  admissibility  of  which  is 
involved  in  any  doubt,  we  think  tbe  plaintiff 
entitled  to  the  relief  granted  ber.  Neither 
do  we  find  any  laches  on  plalntiCTs  part  whicli 
will  estop  her  from  claiming  her  rights  In 
the  premises.  The  deceased  quoted  her  com- 
plaints by  the  assurance  that  he  had  arranged 
bis  affairs  to  protect  ber,  and  he  doubtiesa 
intended  to  do  so.  He  was  in  ^effect  her 
trustee,  and  the  statute  of  limitations  will 
not  run  against  the  trust  until  tbere  has  been 
some  denial  or  repudiation  of  it  by  the  trustee. 
Nor  does  it  come  within  the  contemplation 
of  the  statute  requiring  all  express  trusts  to 
be  proved  by  writing. 

3.  There  was  no  error  in  tbe  ruling  of  the 
court  which  relegated  the  matter  of  account- 
ing for  rents  to  the  setUement  of  tUe  accounts 
of  the  plaintiff  as  administrator.  In  that 
capacity,  in  the  absence  of  other  heirs,  she 
had  the  right  to  take  possession  of  the  land 
and  receive  the  rents  tbeiieof,  and  probate 
court  was  tbe  proper  place  for  her  to  account 
Code,  {  3333.  Whether,  as  widow  In  posses- 
sion i)endlng  the  assignment  of  dower,  or  aa 
tenant  in  common  with  the  heirs,  she  is 
chargeable  with  liability  to  make  such  an  ac- 
counting, we  need  not  here  determine. 
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4.  The  fact  that  the  estate  of  the  ancestor 
bad  not  Men.  fully  settled  is  no  defense  to 
the  action  of  partition.  No  authority  is  cited 
to  the  elFect  that  action  of  partition  will  not 
He  until  the  estate  of  the  ancestor  Is  fully 
settled.  In  Mlnear  t.  Hogg,  94  Iowa,  644  63 
N.  W.  444,  It  to  suggested  that  during  the 
first  year  of  administration  partition  "can- 
not safely  be  made."  it  was,  however, 
there  distinctly  decided  that  the  action  need 
not  wait  until  the  estate  was  finally  set- 
tled, and  If  the  suggestion  that  partition 
cannot  safely  be  made  during  the  first  year 
be  not  obiter  it  at  least  goes  no  further  than 
to  suggest  that  determination  of  a  suit  for 
partition  may  well  be  postponed  until  there 
to  some  satisfactory  showing  that  the  land 
win  not  be  required  for  the  payment  of 
claims.  In  the  present  case  the  decree  for 
partition  was  not  entered  until  nearly  three 
years  after  the  death  of  the  ancestor,  and 
there  to  no  pretense  that  there  was  at  the 
time  any  occasion  to  delay  the  decree  for 
the  purpose  of  settling  the  estate.  The  case 
of  Thomas  t.  Thomas,  73  Iowa,  667,  86  N.  W. 
683,  to  which  we  are  dted,  holds  simply 
that  the  widow  cannot  be  compelled  to  elect 
between  dower  and  homestead  rlgbte  until 
the  claims  have  been  filed  and  the  real  con- 
dition of  the  estate  is  ascertained. 

The  appellant's  objection  to  the  allowance 
of  attorney's  fees  are  not  well  taken.  We 
have  held  that  where  there  is  a  dispute  as 
to  the  ownership  of  the  subject  and  both  par- 
ties are  represented  by  counsel  attorney's  fees 
will  not  be  taxed.  McCIain  v.  McClaln,  52 
Iowa,  272,  8  N.  W.  60;  Duncan  v.  Duncan, 
63  Iowa,  150,  18  N.  W.  858;  Everett  v. 
Croskrey.  101  Iowa,  17,  69  N.  W.  1125.  In 
the  Instant  case,  so  far  as  the  land  which 
plaintiff  sought  to  have  partitioned  to  con- 
cerned, there  was  and  to  not  the  slightest 
controversy  concerning  its  ownership  or  the 
respective  share  to  which  the  parties  are  en- 
titled. Appellants  appeared  therein,  not  to 
contest  the  title  as  alleged  by  the  appellee, 
but  to  introduce  and  litigate  another  claim. 
It  follows,  we  think,  that,  as  to  the  parti- 
tion of  this  tract,  there  was  no  error  in  as- 
sessing the  fees  provided  by  statute. 

Appellants  also  complain  of  the  taxation 
of  the  costs  and  of  other  rulings  in  the 
course  of  the  proceedings,  but,  without  at- 
tempting to  consider  them  seriatim,  we  may 
say  that  we  have  examined  the  record  as  to 
each  point  made  and  think  none  of  them  can 
be  sustained. 

6.  Concerning  the  plalntlfrB  appeal  It  need 
only  be  aaid  that  the  issue  discussed  turns 
solely  upon  questions  of  fact  on  which  plain- 
tiff had  the  burden  of  proot  and  we  concur 
with  the  ccmclusion  of  the  trial  court  that 
sufllclent  showing  was  not  made  to  entitle 
her  to  the  specUl  Hen  demanded. 

The  decree  to  therefore,  upon  both  appeato, 
afilrmed. 


In  re  SMITH'S  BSTATB. 

SMITH  ct  aL  V.  SMITH. 

(Supreme  Court  of  Iowa.    Oct  19,  1900.) 

L  Appbai/— RKvnw— FinDiROfl  bt  Codst. 

The  findings  of  the  ooart  in  proceedlnc 
against  an  administratrix  to  discover  assets 
has,  on  appeal,  the  force  of  a  verdict. 

[Ed.   Note.— For  cases  in  point,  see  vol.    8, 
Cent   Dig.  Appeal  and  Error,  H  8965-S9a0.1 

2.  BAV^—HASitLua  Bbbob. 

Where  objectiona  to  the  report  of  an  ad- 
ministratrix and  an  application  for  an  order 
for  her  examination  made  no  reference  to  other 
property  than  two  certain  notes  claimed  to  be 
assets  of  the  estate,  the  sustaining  of  an  ob- 
jection to  a  qaestion  to  her  as  to  whether  any 
other  property  came  into  her  hands,  aside  from 
the  notes,  was  not  prejudicial  error  where  the 
estate  remained  open. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  4187-4193.] 

8.   BXKOUTOBS    AND    ADXIHISTBATOBB  —  FiNAI. 
RKFOBt. 

Where,  on  the  application  of  helra,  an 
administratrix  was  required  to  account  for 
certain  notes  as  part  of  the  estate,  and  the  court 
found  that  the  notes  belonged  to  the  adminia- 
tratrix  IndividQaliy,  pending  the  disposition 
of  an  appeal  therefrom,  It  was  projwr  to  deny 
an  application  for  a  final  report  and  distribu- 
tion. 
4  Saio— Objsoiiohs  to  Bxfobt— Soofb   ov 

IRQUIBY. 

On  objections  to  the  report  of  an  admin- 
istratrix, It  was  proper  to  ignore  objections 
having  relation  to  her  management  of  the  real 
estate,  the  report  not  having  touched  on  that 
subject  and  the  estate  remaining  open. 
6.  Sams— SunroiKHCT  or  Refobt. 

An  order  overruling  objections  to  the  second 
report  of  an  administratrix  was  not  reversible 
because  the  proper  balance  was  not  carried  over 
from  the  first  into  the  second  report  where  the 
estate  remained  open  so  that  tne  error  might 
be  corrected  in  the  final  report 

Appeal  from  District  Court,  Lee  Countj; 
Henry  Bank,  Jr.,  Jndge. 

There  are  two  appeals,  and  they  are  re- 
spectively taken  by  interested  heirs  from 
orders  approving  Intermediate  reports  made 
by  Martha  J.  Smith,  administratrix.  Tbe 
facts  necessary  to  be  considered  are  stated 
in  tbe  opinion.    Affirmed. 

John  L.  Benbow,  for  appellants.  Herming- 
hausen  &  Hermlnghausen,  for  appellee. 

BISHOP,  J.  L  D.  D.  Smltb.  late  of  Lee 
county,  died  In  January,  1902,  Intestate,  and 
without  issne.  HU  widow,  Martha  J.  Smltb, 
was  appointed  and  qualified  as  administratrix 
of  his  estate.  In  due  time  she  filed  an  in- 
ventory of  tbe  nonexempt  personal  property 
coming  Into  her  bands,  which  dtoclosed, 
among  other  things,  a  note  against  one  Sand- 
rock  for  $475,  secured  by  a  recorded  mort- 
gage on  real  estate.  Subsequently,  said  ad- 
ministratrix filed  her  first  report  showing  a 
cash  balance  on  hand  of  $328.23.  To  tbto 
there  was  a  snivlementary  report  sbowing 
further  cash  collected  in  the  sum  of  KSX. 
The  balance  on  band  was,  therefore,  the  sum 
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of  $5^.28.  In  the  closing  paratrraph  of  the 
report  she  represented  that  the  Sandro<^  note 
Inventoried  by  her  should  not  have  been 
counted  aa  an  asset  of  the  estate  as  such  note 
represented  moneys  belonging  to  her  and 
was  her  sole  property.  To  such  report  Porter 
Smith  and  all  the  other  collateral  heirs  of  the 
deceased  united  In  filing  objections,  those 
necessary  to  be  noted  being  as  follows:  (1) 
The  report  makes  no  account  of  a  note  for 
$250  against  one  Auwaerter,  part  of  the  as- 
sets of  the  estate.  (2)  The  report  makes  no 
account  of  the  note  against  Sandrock  Included 
In  the  Inventory,  and  the  administratrix 
now  claims  said  note  as  her  own  property. 
This  was  followed  by  an  application  on  behalf 
of  the  heirs  setting  up  the  failure  of  the  ad- 
ministratrix to  account  for  the  Auwaerter 
note,  and  calling  attention  to  that  part  of  her 
report  in  which  she  claims  to  be  the  owner 
of  the  Sandrock  note  inventoried  by  her.  It 
was  prayed  that  Mrs.  Smith  be  required  to 
produce  such  notes  in  court,  and  that  she  be 
ordered  to  account  to  the  estate  therefor. 
By  writing  filed,  Mrs.  Smith,  for  herself  In- 
dividually and  as  administratrix,  answered 
the  objections.  In  such  writing  she  asserted 
that  the  Auwaerter  note  referred  to  was  given 
In  lieu  of  a  prior  note  in  whlcb  she  was 
named  as  payee  and  which  was  her  sole 
property;  that  the  renewal  note,  being  the 
<me  in  existence  at  the  time  of  the  death  of 
ber  husband,  was  taken  by  him  in  his  own 
name  without  her  knowledge  and  consent; 
that  the  Sandrock  note  was  taken  by  her  hus- 
band In  his  own  name,  but  that  the  money 
loaned  was  her  individual  property,  and  the 
note  was  so  taken  by  ber  husband  without 
her  knowledge  and  consent  Thereafter  the 
heirs  filed  what  is  termed  a  plea  in  abate- 
ment, the  terms  of  which  it  will  not  be  nec- 
essary to  notice  further  than  that  In  the 
prayer  the  plaintiffs  ask  that  they  "may  be 
permitted  to  represent  the  estate  as  against 
any  claims  made  by  Martha  J.  Smith."  In 
this  state  of  the  record  a  hearing  was  had. 
On  such  hearing,  Mrs.  Smith  was  called  to 
the  witness  stand  and  examined  in  behalf  of 
the  heirs  and  in  her  own  behalf.  There  was 
also  brought  forward  other  evidence  in  behalf 
of  each  of  the  parties.  At  the  close  of  the 
bearing,  the  court  made  and  entered  a  finding 
and  order  to  the  effect  that  the  notes  in  dis- 
pute were  not  part  of  the  assets  of  the  estate, 
but  were  the  individual  property  of  Mrs. 
Smith.  It  was  from  the  order  thus  made 
that  the  first  appeal  was  taken. 

Counsel  for  appellant  In  argument  treat 
the  proceedings  as  an  application  to  require 
the  administratrix  to  account  for  personal 
property  coming  Into  her  hands,  and  to  dis- 
cover assets  generally.  As  all  the  parties  in 
interest  were  before  the  court,  and  as  the 
merits  of  the  controversy  respecting  the  own- 
ership of  the  Auwaerter  and  Sandrock  notes 
was  apparently  gone  into  as  fully  as  desired, 
we  have  no  occasion  to  discuss  the  question 
whether  or  not  the  form  of  proceedings  adopt- 


ed was  In  all  respects  proper.  Without  stop- 
ping to  set  it  out,  we  think  it  must  be  said 
that  there  was  competent  evidence  toidlng 
to  show  that  the  notes  in  question  bad  al- 
ways been  In  the  possession  of  Mrs.  Smith 
and  were  In  fact  her  property.  And  this  is 
so  notwithstanding  she  had  Inventoried  the 
Sandrock  note  as  an  asset  of  the  estate.  In 
explanation  of  her  Inventory,  she  testified 
that  she  was  advised  by  her  attorneys  to  in- 
clude that  note  for  the  reason  that,  being  se- 
cured by  mortgage  on  real  estate,  she  would 
be  in  position  to  execute  a  release  or  satis- 
faction of  such  mortgage  on  jtayment  being 
made.  The  court  found  that  she  was  entitled 
to  the  notes  as  her  individual  property,  and 
by  such  findings  we  are  bound  as  by  the 
verdict  of  a  jury. 

While  on  the  witness  stand,  Mrs.  Smith 
was  interrogated  as  to  whetlier  or  not  any 
other  property  of  ber  husband's  came  into 
her  hands  as  administratrix  aside  from  the 
two  notes  in  controversy.  An  objection  to  the 
question  was  sustained,  and  thereof  appel- 
lants complain  as  error.  Treating  the  pro- 
ceeding as  one  to  discover  assets  generally, 
and  assuming  that  It  was  Intended  by  the 
question  to  exclude  proi)erty  Inventoried  and 
reported,  we  think  an  answer  may  well  have 
been  allowed.  But  the  objections  to  the 
report,  and  the  application  for  an  order  for 
examination,  made  reference  to  no  other 
property  than  the  two  notes,  and  the  court 
evidently  thought  an  exploration  In  general 
was  not  involved  in  the  Issue.  However  this 
may  be,  the  ruling  was  not  so  far  prejudicial 
as  to  require  a  reversal.  The  estate  Is  still 
open  and  the  order  made  does  not  preclude 
the  heirs  from  having  a  further  examination 
as  to  other  property  not  reported  up<» 
reasonable  showing  therefor.  Our  conclu- 
sions on  this  appeal  do  not  require  the  cita- 
tion of  authorities  in  their  support 

2.  Coming  to  the  second  appeal,  it  appears 
that  in  November,  1905,  the  administratrix 
filed  her  second  Intermediate  report  There- 
in she  reports  the  balance  carried  over  from 
the  former  report  as  $323.23.  As  against  this 
balance  she  takes  credit  for  attorney  fees 
paid  out,  $100;  court  costs,  $3.50;  her  statu- 
tory commission  for  ordinary  services,  $37.70, 
and  an  allowance  for  extraordinary  services, 
$35;  leaving  a  balance  on  band  of  $147.03. 
It  Is  recited  in  the  report  that  one  claim 
against  the  estate  was  litigated,  and  refer- 
ence Is  made  to  the  contest  over  the  owner- 
ship of  the  Auwaerter  and  Sandrock  notes. 
In  explanation  of  the  Item  of  attorney  fees, 
It  is  said  that  her  attorneys  had  acted  for 
her  In  all  matters  pertaining  to  the  estate. 
Including  contested  matters.  Objections  to 
the  report  were  filed  by  the  heirs  in  respect  of 
the  attorney  fee  and  the  extra  service  items. 
There  was  also  an  objection  having  relation 
to  the  conduct  of  the  administratrix  in  re- 
spect of  her  control  and  management  of  the 
real  estate.  In  an  order  overruling  the  objec- 
tions It  is  recited  that  evidence  was  taken 


Digitized  by 


Google 


198 


100  NORTHWESTERN  REPORTER. 


(Iowa 


with  reference  to  tbe  disputed  items,  bnt  such 
evidence  is  not  set  out  In  the  record.  Accord- 
ingly we  cannot  tell  iqw&  what  the  court 
acted,  and  there  Is  nothing  before  ua  which  is 
subject  to  review.  The  court  ignored  the 
objection  having  reference  to  the  real  estate, 
and  in  this  there  was  no  error.  The  report 
did  not  touch  ui)on  that  subject,  and,  as  the 
estate  is  still  open,  the  heirs,  If  entitled  at 
all,  have  a  remedy  In  some  other  form.  An 
application  was  also  made  for  an  order 
requiring  a  final  report  and  for  distribution, 
and  this  was  overruled.  It  is  plain  that, 
pending  the  disposition  of  the  first  appeal 
treated  of  in  this  opinion,  there  can  be  no 
final  report,  and  hence  there  was  no  error 
In  the  ruling. 

It  is  suggested  for  the  first  time  in  this 
court  that  the  several  reports  are  In  confiict 
In  that  the  first  shows  a  balance  on  hand 
of  IM9.23  while  tbe  amount  carried  over 
into  the  second  report  is  only  $323.23.  This 
was  evidently  an  error,  but  as  already  stated 
the  court  below  still  has  Jurisdiction  over  the 
estate,  and  the  administratrix  may  be  re- 
quired to  correct  such  error  In  making  her 
final  report 

There  is  no  reversible  error  In  the  record, 
and  the  orders  appealed  from  are  respective- 
ly aflBrmed. 


COMMERCIAL  NAT.  BANK  OP  COUNCIL 
BLUFFS  V.  CITIZENS'   STATE  BANK 

OF  ARMOUR.  S.  D.  et  al. 
(Supreme  Court  of  Iowa.     Oct.  22,  1906.) 

Bnxs  AND  Notes— Bona  Fidb  Holdeb^-Gon- 

SIDEBATTON. 

Though  Code  Supp.  {  3060a25,  defining 
what  constitutes  conglderation  under  the  nego- 
tiable Instruments  act,  declares  that  an  ante- 
cedent debt  constitutes  value,  plaintiff  banic 
is  not  a  bona  fide  purchaser  in  the  due  course 
of  business  of  a.  certificate  of  deposit  issued 
by  tlie  C.  Bantc  to  defendant,  and  indorsed  by 
defendant  in  blantc  and  delivered  to  the  B. 
Bank  for  collection,  and  then  sent  by  tiie  B. 
Bank  to  plaintiff,  to  which  the  B.  Bank  was 
indebted,  notwitlistandin^  tliat,  on  receipt  of 
it,  plaintiff  credited  on  its  books  the  amount 
thereof  the  B.  Bank ;  the  credit  not  being 
almolute,  but  conditional,  to  tbe  effect  that,  if 
the  certificate  was  paid  by  tlie  C.  Bank,  the 
credit  became  absolute  thereafter,  but,  if  it 
was  not  so  paid,  it  was  to  be  charged  back  to 
the  B.  Bank. 

[Ed.  Note.— For  cases  In  point,  see  vol.  7, 
Cent.  Dig.  BUis  and  Notes,  i  908.] 

Appeal  from  District  Court,  Woodbury 
County ;  John  P.  Oliver,  Judge. 

Suit  on  a  certificate  of  deposit  There  was 
a  directed  verdict  for  the  plaintiff,  and  a 
Judgment  thereon.  The  defendants  appeal. 
Reversed  and  remanded. 

F.  E.  GUI,  (or  appellants.  J.  J.  Stewart 
and  H.  C.  Sanders,  for  appellee. 


SHERWTN.  J.  Tbe  defendant  bank  issued 
to  Its  codefendant  Dwyer  a  certificate  of  de- 
posit for  $860,  on  which  It  afterward  paid. 


and  there  was  indorsed,  $50.  On  the  Mb  day 
of  April,  1904,  Dwyer  indorsed  the  certificate 
in  blank,  and  delivered  it  to  the  Buck  Grove 
Bank  of  Buck  Grove,  Iowa,  for  collection. 
The  Bnck  Grove  Bank  was  a  private  bank- 
ing Institution,  owned  and  operated  by  the 
owner  and  operator  of  the  Exchange  Bank 
of  Dow  City,  Iowa.  The  former  bank  sent 
the  certificate  to  the  latter  on  the  day  that  it 
received  it,  and  from  there  it  was  sent  to 
the  plaintiff  bank,  where  it  was  received  on 
the  6th  of  April.  The  Exchange  Bank  was 
at  the  time  Indebted  to  the  plaintiff,  and, 
upcm  receipt  of  the  certificate,  the  amount 
thereof  was  credited  on  the  books  to  tbe 
Exchange  Bank,  and  the  certificate  was  for- 
warded for  payment  by  the  defendant  bank. 
On  the  same  day  that  Dwyer  left  the  certifi- 
cate with  the  Buck  Grove  Bank,  a  receiver 
was  appointed  for  that  bank  and  for  the 
Exchange  Bank;  both  of  them  having  been 
insolvent  for  some  time  prior  thereto.  At 
the  close  of  the  evidence  the  Jury  was  in- 
structed to  find  for  tbe  plaintiff,  and  there- 
after the  defendants  moved  for  Judgment 
notwithstanding  the  verdict 

The  controlling  question  in  this  case  is 
whether  the  plaintiff  was  a  bona  fide  pur- 
chaser In  the  due  course  of  business,  and  our 
conclusion  thereon  makes  it  unnecessary  to 
consider  the  other  questions  argued  by  tbe 
appellants.  The  certificate  was  payable  on 
demand  and  the  return  thereof,  and  was  a 
negotiable  instrument  But  the  undisputed 
evidence  shows  that  %he  plaintiff  did  not 
give  the  Exchange  Bank  absolute  credit  there- 
for. The  credit  given  was  provisional ;  that 
is,  If  tbe  certificate  was  paid  by  the  issuing 
bank  the  credit  became  absolute  thereafter, 
but  if  it  was  not  so  paid  the  same  was  to  be 
charged  back  to  the  Exchange  Bank.  This 
was  nothing  more  than  a  conditional  credit 
and  the  plaintiff  did  not  thereby  become  a 
bona  fide  purchaser,  either  under  the  general 
law  or  by  virtue  of  tbe  statute  relating  to 
negotiable  instruments.  City  Deposit  Bank 
of  Columbus,  Ohio,  v.  Green  (Iowa)  106 
N.  W.  942 ;  Hazlett  v.  Commercial  Nat  Bank. 
132  Pa.  118.  19  Att.  6S :  Rapp  v.  Nat  Sec. 
Bank,  186  Pa.  426,  20  Atl.  508.  In  Clt7  De- 
posit Bank  V.  Ontm,  supra,  the  bank  dis- 
counted paper,  giving  its  depositor  credit  for 
the  proceeds  upon  its  books.  We  held  that 
tbe  bank  was  not  a  bona  fide  bolder  of  the 
paper  unless  some  other  and  valuable  con- 
sideration passed.  In  this  case  not  even  an 
unconditional  credit  was  given,  and  it  is 
manifest  that  the  plaintiff  bank  parted  with 
nothing  of  value  in  the  transaction.  Tbe 
receipt  of  the  certificate  of  deposit  did  not 
make  the  plaintiff  a  debtor  for  Ite  amount, 
and  by  tbe  custom  of  the  banks  it  would 
not  become  such  debtor  until  after  collec- 
tion of  the  proceeds  thereof,  and  after  it  ob- 
tained possession  of  tbe  money.  Old  Nat. 
Bank  v.  German  Am.  Nat  Bank,  155  U.  S. 
666,  16  Sup.  Ot  221,  89  L.  Ed.  259;   Sweeney 
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▼.  Easter,  68  U.  S.  166,  17  L.  Kd.  681;  White 
▼.  Miners'  Nat  Bank,  102  U.  S.  658,  26  L. 
Bd.  250.  Code  Snpp.  3060a2S,  defines  what 
•constitutes  consideration  under  the  negoti- 
able instruments  act  and  says:  "Value  is 
any  consideration  sufficient  to  support  a  sim- 
ple contract  An  antecedent  or  pre-existing 
debt  constitutes  value,"  etc.  It  makes  no 
provision  for  a  conditional  credit  a  credit 
that  may  or  may  not  become  absolute,  and 
hence  its  aid  cannot  be  invoked  in  behalf 
of  the  plalntifTs  contention.  We  are  clearly 
of  the  opinion  that  the  defendants  were  en- 
titled to  a  Judgment  on  the  record,  and  that 
the  court  erred  in  denying  their  motion  there- 
for. 

The  case  is  reversed,  and  remanded  for 
Judgment  In  harmony  herewith. 

Reversed  and  remanded. 


STATE  T.  BRISTOW. 
(Supreme  Court  of  Iowa.     Oct.  19,  1906.) 

1.  Hawkebs  and  PBDnLEBB— What  Conbti- 
TDTB— Taxation. 

Act  30tli  Gen.  Assem.  p.  41,  c.  48,  re- 
qalies  peddlers  to  pay  a  county  tax,  and  de- 
fines peddlers  to  include  all  transient  merchaDta 
and  Itinerant  Tenders,  selling  by  sample,  or 
by  taking  orders  whether  for  immediate  or  fu- 
ture d<;livery.  Defendant  was  a  traveling  solicit- 
or for  a  corporation  engaged  in  selling  tea. 
He  took  orders  for  goods  similar  to  samples 
carried  by  him,  and  delivered  the  orders  to  the 
corporation,  and,  if  the  orders  were  approved, 
it  prepared  the  goods  for  delivery,  and  they 
were  delivered  by  defendant.  The  corporation 
kept  accounts  with  all  customers.  Held,  that 
defendant  was  not  within  the  statute. 

[Ed.  Note. — For  cases  in  point  see  vol.  25, 
Cent  Dig.  Hawkers  and  Poddlers,  f  4.] 

2.  Statutes— SuBJKCTS  and  Titles  — Taxa- 
tion. 

Act  30tb  Gen.  Assem.  p.  41,  c.  48,  entitled 
"An  act  to  repeal  section  i34Ta  of  the  supple- 
ment of  the.  Code  relative  to  the  vocation  of 
peddlers  and  to  enact  a  substitute  therefor," 
provides  that  the  word  "peddlers"  shall  include 
transient  merchants  and  itinerant  vendors  sell- 
ing by  sample  or  by  taking  orders  whether  for 
immediate  or  future  delivery.  The  original  act 
merely  imposed  a  tax  on  peddlers.  Held,  that 
chapter  48  is  violative  of  Const  art.  8,  i  29, 
requiring  the  subject  of  an  act  to  be  expressed 
in  the  title. 

Appeal  trotn  District  Court  Plymouth 
County;  F.  R.  Gaynor,  Judge. 

Appeal  from  a  Judgment  of  conviction  for 
peddling  without  a  license.    Reversed. 

Robert  Hunter,  for  appellant  Chas.  W. 
Mullan,  Atty.  Gen.,  and  Lawrence  De  Graff, 
Asst.  Atty.  Gen.,  for  the  State. 

DEEMER,  J.  The  Statute  uuder  which  the 
conviction  was  bad  reads  as  follows:  "Sec- 
tion 1.  Peddlers  plying  their  vocation  in  any 
county  in  this  state  outside  of  a  city  or  in- 
corporated town,  shall  pay  an  annual  county 
tax  of  not  less  than  five  dollars  ($5)  or  more 
than  one  hundred  dollars  (|100),  as  the  board 
of  supervisors  of  any  county  may  provide  for 


that  county.  Such  tax  tfhall  be  paid  to  the 
county  treasurer,  who  shall  issue  to  the  per- 
son making  such  payment  duplicate  receipts 
therefor  and  upon  presentation  of  one  of 
same  to  the  county  auditor  he  sluill  issue  to 
the  person  presenting  such  receipt  a  license 
which  shall  not  be  transferable  authorizing 
such  person  to  ply  the  vocation  of  a  peddler 
In  such  county  for  the  term  of  one  year  from 
the  date  thereof.  The  word  'peddlers'  under 
the  provisions  of  this  act  and  wherever 
found  in  the  Code,  shall  be  held  to  include 
and  apply  to  all  transient  merchants  and  Itin- 
erant vendors  selling  by  sample  or  by  taking 
orders,  whether  for  Immediate  or  future  de- 
llv«7.  The  provisions  of  this  act  shall  not 
be  construed  to  apply  to  persons  selling  at 
wholesale  to  merchants,  nor  to  transient  ven- 
dors of  drugs,  nor  to  persons  running  a  huck- 
ster wagon,  or  selling  and  distributing  fresh 
meats,  fish,  or  vegetables,  nor  to  persons  sell- 
ing their  own  work  or  production."  It  was 
enacted  by  the  Thirtieth  General  Assembly 
as  chapter  48  (page  41),  and  was  entiUed  "An 
act  to  repeal  the  law  as  it  appears  in  section 
thirteen  hundred  and  forty-seven  *a'  (1347-a) 
of  the  supplement  of  the  Code  relating  to 
the  vocation  of  peddlers  and  to  enact  a  sub- 
stitute therefor."  The  section  of  the  supple- 
ment referred  to  replaced  section  1347  of  the 
Code,  and  enacted  a  substitute  in  Ueu  there- 
of; and  section  1347  of  the  Code  related  to 
peddlers  and  to  the  amount  of  tax  which 
they  should  pay.  The  latter  section  was 
properly  entitied,  and  is  not,  of  course,  In- 
volved upon  this  appeal,  save  as  we  shall 
hereinafter  indicate.  The  indictment  cliar- 
ged  a  violation  of  the  section  quoted,  and  the 
testimony  showed  that  defendant  was  a  trav- 
eling solicitor  for  the  Great  Western  Tea 
Company,  receiving  a  stated  salary  for  his 
services.  He  traveled  about  with  a  team  and 
wagon,  carrying  samples  furnished  by  his 
employer,  and  used  them  in  soliciting  busi- 
ness. He  took  orders  for  goods  and  delivered 
them  to  his  employer,  who.  If  it  approved  the 
orders,  prepared  the  goods  for  delivery  to 
the  purchaser  by  wrapping  and  marking  each 
order  separately,  and  then  turned  them  over 
to  defendant,  who  made  delivery  from  his 
wagon,  collecting  and  remitting  purchase 
price  to  his  principal. 

Accounts  were  kept  by  the  employer  with 
all  customers,  and  payments  credited  when 
remitted  by  defendant  All  orders  taken  by 
defendant  were  subject  to  the  approval  of 
his  principal,  and  he  carried  no  goods  with 
him  for  sale,  nor  did  be  deliver  any  goods 
until  the  order  for  the  same  was  delivered 
to,  accepted  by  and  filled  by  his  employer. 

Defendant  contends  that  he  was  neither  a 
peddler,  an  itinerant  vendor,  nor  a  transient 
merchant  and  that  if  bis  acts  be  held  to  be 
within  the  statute  quoted,  the  act  is  uncon- 
stitutional and  void,  for  reasons  to  be  here- 
after stated.  That  defendant  was  not  a  ped- 
dler, as  that  term  is  generally  used,  la  well 
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settled  by  authority.  Commonwealth  t.  Far- 
num,  114  Mass.  267;  Brenner  ▼.  Common- 
wealth, 9  Ky.  Law  Bop.  289;  Hewson  ▼.  In- 
habitants (N.  J.  Snp.)  27  Atl.  004,  21  L.  B.  A. 
736;  Village  v.  Fisher  (N.  T.)  SB  N.  H.  500; 
City  V.  Bice,  75  Iowa,  74,  SO  N.  W.  101,  9  Am. 
St  Rep.  454;  State  y.  Nlnesteln  (N.  0.)  4S 
&  B.  036;  State  v.  Franks  (N.  G.)  41  8.  B. 
786;  Potts  V.  State  (Tex.  Or.  App.)  74  8.  "W. 
SI;  Emmons  t.  City  (111.)  24  N.  B.  S8,  8  L. 
B.  A.  328,  22  Am.  St  Rep.  540;  Common- 
wealth T.  Elchenburg  (Pa.)  21  Atl.  258;  Bal- 
lon T.  State  (Ala.)  6  Sonth.  398.  The  law  as 
It  existed  prior  to  the  act  of  the  Thirtieth 
(General  Assembly  did  not  have  the  Inter^ 
pretatlon  clause  which  now  appears  therein. 
It  simply  provided  that  peddlers  should  pay 
a  tax  to  be  fixed  by  the  board  of  supervisors. 
Defendant  could  not  have  been  held  under 
that  law,  and,  if  he  Is  to  be  held  now,  It  Is 
because  of  a  change  In  the  statute  broaden- 
ing Its  scope,  so  as  to  cover  bis  acts.  Inter- 
pretation clauses  in  statutes  are  undoubtedly 
valid  and  controlling.  State  v.  Schlenker, 
112  Iowa,  642,  84  N.  W.  698,  51  L.  R.  A.  847, 
84  Am.  St  Rep.  860;  Rossmlller  v.  State,  114 
Wis.  169,  89  N.  W.  839,  58  L.  R.  A.  93,  01 
Am.  St  Rep.  910.  Indeed.tbey  are  generally 
regarded  as  mandatory  upon  courts  when 
construing  the  very  act  In  which  they  are 
found.  So  that  wo  must  now,  in  construing 
this  statute,  treat  It  as  covering  under  the 
term  "peddler"  all  transient  merchants  and 
"Itinerant  vendors  [venders]  Belling  by 
sample  or  by  taking  orders,  whether  for 
Immediate  or  future  delivery."  Defendant 
was  not  a  transient  merchant  Indeed  he 
was  not  a  merchant  at  all.  He  was  simply 
an  agent  or  salesman,  a  soliciting  agent  or 
commercial  traveler,  who  took  orders  for 
goods.  He  made  no  sales  himself,  and,  al- 
though he  delivered  goods  and  collected  pay 
therefor,  he  did  nothing  more  In  this  respect 
than  any  carrier  might  do.  State  v.  Nel- 
son, 128  Iowa,  740,  106  N.  W.  827.  Was  he 
an  Itinerant  vendor,  selling  by  sample  or 
by  taking  orders?  A  vendor  (vender)  Is  one 
who  transfers  the  exclusive  right  of  pos- 
session of  property,  either  his  or  that  of 
another,  for  some  pecuniary  equivalent.  A 
soliciting  agent  who  takes  orders  subject  to 
the  approval  of  his  principal  Is  not  ordin- 
arily regarded  as  a  vendor.  While  some  con- 
flict the  weight  of  authority  seems  to  sup- 
port this  proposition.  It  would  doubtless 
be  competent  for  the  Legislature  to  tax 
and  license  all  soliciting  agents  if,  in  its 
wisdom,  it  saw  fit  to  do  so;  but  the  act  In 
question  does  not  seem  to  cover  them. 

Assuming,  however,  for  the  purpose  of  the 
case,  that  defendant's  conduct  brings  htm 
within  the  prohibition  of  the  act  as  amended 
by  the  Legislature,  it  is  argued  that  the 
act  thus  construed  is  unconstitutional  and 
void,  because  the  subject  is  not  expressed 
In  the  title.  Section  29  of  article  3  of  the 
fundamental   law  provides   that  every   act 


shall  embrace  but  one  subject,  wbfdi  sub- 
ject shall  be  expressed  In  the  title.  We 
have  given  the  title  of  the  act  In  question, 
and  have  seen  It  refers  simply  to  peddlov. 
There  Is  nothing  In  the  title  to  Indicate  that 
a  definition  was  to  be  given  of  the  term 
and  nothing  to  Indicate  that  itinerant  ven- 
dors selling  by  sample,  or  by  taking  orders 
were  to  be  Included,  or  that  they  were  re- 
quired to  take  out  licenses.  The  original 
act  simply  provided  a  tax  upon  peddlers, 
and  there  was  no  indication  in  the  title  of 
the  subsequent  one  that  itinerant  vendors 
who  sold  by  sample  or  for  future  delivery 
were  to  be  Included  In  the  term  "peddlers." 
Indeed,  under  all  known  definitions  they  are 
not  so  included.  Under  the  title  given  the 
new  act  anything  which  was  germane  to 
the  original  act  could  undoubtedly  be  In- 
troduced. But  it  cannot  In  reason  be  said 
that  the  taxing  of  a  new  and  Independent 
occupation  is  germane  to  the  original  act 
As  said  In  Beary  v.  Narrau  (La.)  37  South. 
961:  "Two  subjects  of  legislation  cannot 
be  germane  when  It  Is  necessary  to  change 
the  meaning  of  words  to  place  them  in  the 
same  class  or  category  and  where  provisions 
applicable  to  the  one  are  Incongruous  when 
applied  to  the  other."  Even  if  the  act  be 
an  amendment  of  a  previous  statute  or  CoAe 
provision,  its  scope  should  be  limited  to  the 
subject-matter  of  the  section  proposed  to  be 
amended.  As  said  by  the  Supreme  Court 
of  Louisiana:  "In  such  case  the  Introduc- 
tion of  any  new  substantive  matter  not  ger- 
mane nor  pertinent  to  that  contained  in  the 
original  sections  cannot  be  regarded  as  an 
amendment  thereto,  but  must  be  regarded 
as  Independent  legislation  upon  a  matter 
not  expressed  in  the  title  of  the  act  and, 
therefore,  void.  The  amendment  of  an  act 
lu  genoral,  or  a  particular  section  of  an 
act  ex  vl  termini  Implies  merely  a  change 
of  Its  provisions  upon  the  same  subject  to 
which  the  act  or  section  relates."  State  v. 
Sugar  Refining  C!o.  (La.)  31  South.  181. 

If  we  could  say  that  the  definition  given 
In  the  Interpretation  clause  did  not  extend 
the  act  so  as  to  embrace  other  and  distinct 
occupations  from  those  covered  by  the  origi- 
nal act  we  might  sustain  the  provision  and 
uphold  the  law.  But  it  Is  very  clear  that 
a  peddler  and  an  Itinerant  vendor  selling 
from  samples  or  taking  orders  for  present 
or  future  delivery  are  not  the  same.  Their 
occupations  are  entirely  distinct  and  the 
Legislature  cannot  under  the  guise  of  def- 
inition, add  a  new  class  of  persons  who 
are  to  be  subject  to  the  tax  without  giving 
notice  thereof  through  the  title  to  the  act 
Our  conclusion  Is  directly  si^ported  by 
Beary  v.  Narrau,  supra.  See,  also,  Dolese 
T.  Pierce,  124  HI.  140,  16  N.  B.  218.  Among 
the  numerous  cases  which  might  be  cited 
we  call  attention  to  the  following  as  sup- 
porting our  conclusions  upon  the  whole  case. 
State  ▼.  Nlnesteln  (N.  O.)  43  8.  E.  936; 
Commonwealth  v.  Farnum  (N.  T.)  114  Mass. 
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267;  Hewson  t.  Inbabltanta  (N.  J.  Sap.) 
27  Ati.  904,  21  L.  R.  A.  786;  Davenport 
V.  Rice,  75  Iowa,  74,  89  N.  W.  191,  9  Am. 
St.  Rep.  454 ;  State  T.  Smlthbart,  128  Iowa, 
631,  106  N.  W.  128;  Jewell  t.  Board,  113 
Iowa,  47,  84  N.  W.  978;  Spencer  v.  Whit- 
ing, 68  Iowa,  678,  28  N.  W.  18;  City  v. 
Heideman  (Wis.)  06  N.  W.  649;  Village 
T.  Flaber  (N.  T.)  86  N.  B.  600;  Oommon- 
wealtb  T.  Ober,  12  Onsh.  (Maas.)  493; 
P^uea  ▼.  Ray  (La.)  23  Sontb.  904;  City 
ot  Stuart  T.  Cunningham  (Iowa)  65  N.  W. 
811,  20  li.  R..  A.  430;  EmmonB  v.  01^ 
(111.)  24  N.  B.  68,  8  L.  R.  A.  828,  22  Am. 
St.  Rep.  640;  Potta  t.  State  (Tex.  Or. 
App.)  74  S.  W.  81;  State  ▼.  Olbbe  (N.  C.)  20 
S.  *£.  172. 

The  defendant  was  not  shown  to  be  guil- 
ty, and  he  should  have  been  discharged. 
The  Judgment  in  therefore  reversed 


BANK   OP   HORTON  r.    KNOX. 
(Supreme  Court  of  Iowa.     Oct.  17,  1906.) 

1.  Judgment— PB0CES3  to  Sustain— Servicb. 
IN  Anothkb  Statb. 

A  j  advent  in  personam  In  Nebraska 
against  a  citizen  of  Iowa  is  not  authorized  on 
a  personal  service  in  the  latter  state. 

[Ed.  Note.— Por  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  |  28.] 

2.  Appeaba NOB— What  Conbtitdtm. 

Under  Code,  8  3541,  providing  that  an  ap- 
pearance for  any  purpose  connected  with  the 
cause  will  be  taken  to  be  a  g^ieral  .appearance, 
authorizing  the  court  to  proceed  as  though 
personal  service  of  the  notice  had  been  regu- 
larly served,  and  the  Nebraska  statute,  making 
the  right  to  foreclose  a  mortgage  and  the  right 
to  a  deficiency  judgment  separate  and  distinct, 
where  a  citizen  of  Iowa,  after  a  foreclosure  de- 
cree in  Nebraska,  filed  a  request  with  the  court 
for  a  stay  of  the  order  of  sale,  such  act  was 
not  such  appearance  as  to  give  the  court  juris- 
diction to  enter  a  personal  deficiency  decree 
against  him. 

[Bid.  Note. — ^Por  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  E>ror,  {|  42-52.] 

Appeal  from  District  (Tourt,  Polk  County; 
James  A.  Howe,  Jud^. 

Action  upon  a  foreign  Judgment  The  trial 
court  dismissed  the  petition,  with  costs,  and 
plaintiff   appeals.    AflSrmed. 

Parrish  &  Dowell,  for  appellant  Sullivan 
A  Sullivan,  for  appellee. 

'bishop,  J.  Plaintiff  is  a  banking  cor- 
poration of  the  state  of  Kansas,  and  the 
defendant  Is  a  resident  of  the  city  of  Des 
Moines,  this  state.  In  October,  1898,  plaintiff 
brought  an  action  in  equity  in  the  district 
court  of  Gage  county.  Neb.,  to  foreclose  a 
mortgage  on  real  estate  in  that  county  given 
by  defendant  to  secure  a  notte  evidencing  a 
debt  owing  by  him.  Service  of  notice  of  such 
action  was  bad  by  publication,  and  in  due 
time  a  decree  was  entered  providing  for  fore- 
closure and  an  order  of  safe.  After  entry 
of  the  decree,  the  defendant  filed  with  the 
clerk  of  said  court  a  request  for  stay  of  the 


order  of  sale  for  nine  months,  as  aatborlsed 
by  tUe  law  of  that  state.  On  the  expiration 
of  the  nine  months  an  order  of  sale  issued, 
and  the  mortgaged  property  was  sold  by  the 
sheriff  of  the  county  for  a  sum  less  than  the 
amount  due  on  the  indebtedneas  secui^,  with 
interest  and  costs;  the  amount  of  the  de- 
ficiency being  $606.66.  The  sale  so  made  was 
subsequently  confirmed  by  tUe  court  There- 
after the  plaintiff  bank  procured  to  be  served 
personally  upon  the  defendant  In  Polk  county, 
this  state,  a  notice  that  on  a  day  fixed  it 
would  apply  to  said  district  court  of  Gage 
county  for  a  deficiency  Judgnfent  in  the  sum 
above  mentioned.  The  defendant  did  not  ap- 
pear In  response  to  such  notice,  and  on  April 
13,  1900,  proceedings  were  had  in  the  Ne- 
braska court  resulting  In  tUe  entry  of  a  per- 
aonal  Judgment  against  the  defendant  for  the 
sum  claimed.  It  is  this  Judgment  that  Is 
sought  to  be  recovered  upon  in  the  instant 
action. 

Among  other  matters  of  defense,  the  de- 
fendant challenged  the  validity  of  the  Judg- 
ment sued  upon,  for  that  the  court  assuming 
to  enter  the  same  had  no  Jurisdiction  to  en- 
ter a  Judgment  in  personam.  The  trial  court 
held  that  this  defense  should  be  sustained, 
and,  we  think,  rightfully  so.  As  this  con- 
clusion must  lead  to  an  affirmance  of  the 
Judgment  appealed  from,  we  shall  have  no 
occasion  to  consider  any  of  the  questions  aris- 
ing out  of  the  other  matters  of  defense  plead- 
ed. That  the  jurisdiction  of  a  court  to  enter 
Judgment  may  always  be  Inquired  Into  is 
doctrine  too  well  established  to  admit  of  ques- 
tion. Cuykendall  v.  Doe  (Iowa)  106  N.  W. 
608;  Thompson  v.  Whitman,  18  Wall.  (U.  S.) 
457,  21  L.  Ed.  897;  Knowles  v.  Logansport 
Co.,  19  Wall.  (U.  S.)  58,  22  L.  Ed.  70.  Now, 
to  authorize  a  Judgment  In  personam  the 
court  must  not  only  have  Jurisdiction  of  the 
subject-matter  of  the  action,  but  of  the  person 
of  the  defendant;  and  this  Is  the  rule  In  Ne- 
braska, as  It  Is  in  this  state  and  elsewhere. 
Wescott  V.  Archer  (Neb.)  11  N.  W.  491 ;  Cob- 
bey  V.  Wright  (Neb.)  36  N.  W.  601.  As  well 
understood,  Jurisdiction  of  the  person  can 
only  be  obtained  by  service  of  notice  within 
the  state,  or  by  a  voluntary  appearance.  Judg. 
ed  by  this  rule.  It  is  clear  that  we  have  no 
case  of  a  Judgment  upon  personal  service, 
and  if  the  Judgment  as  entered  by  the  Ne- 
braska court  can  be  sustained  on  any  theory 
It  must  be  because  the  filing  of  the  request 
for  stay  of  order  for  execution  amotmted  to 
a  personal  appearance  in  the  action  sufficient 
to  authorize  the  subsequent  entry  of  such 
Judgment  And  this,  therefore,  presents  the 
only  question  with  which  we  have  to  deal. 
From  the  Nebraska  statutes.  In  force  at  the 
time  and  Introduced  here  In  evidence,  it  ap- 
pears that  in  cases  of  mortgage  foreclosure 
a  persona]  Judgment  Is  not  contemplated  In 
the  first  Instance.  If  the  mortgaged  property 
does  not  sell  for  sufficient  to  extinguish  the 
debt,  and  the  debtor  Is  properly  before  the 
court,  the  entry  as  against  him  of  a  deficiency 
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Judgment  IB  authorized.  Now,  unlike  the 
course  of  proceeding  prevailing  In  this  state, 
It  IB  the  rule  of  the  Nebraska  statute  that, 
upon  the  decree  for  the  sale  of  mortgaged 
premises  being  entered,  the  order  of  sale 
"shall  be  stayed  for  the  period  of  nine  months 
from  and  after  the  rendition  of  such  decree, 
whenever  the  defendant  shall  within  twenty 
days  after  the  rendition  of  soch  decree  file 
with  the  clerk  a  written  request  for  the 
same,"  etc.  Code  Civ.  Proc.  Neb.  t  *Tr  (b). 
This  Is  what  was  done  In  the  Instant  case, 
and  the  precise  question  is:  Did  the  filing  of 
such  request  with  the  clerk  confer  juris- 
diction on  the  court  to  render  a  deficiency 
Judgment  as  upon  a  personal  appearance  to 
the  action?  Under  our  statute — and  we 
must  presume  that  the  Nebraska  statute  is 
the  same — an  appearance  in  an  action  is  ac- 
complished by  delivering  to  the  plaintiff  or 
the  clerk  a  mei(>orandum  to  that  efTect,  or  by 
entering  an  appearance  on  the  court  records, 
or  by  announcing  the  same  in  open  court; 
and  an  appearance  for  any  purpose  connected 
with  the  cause  will  be  taken  to  be  a  general 
appearance,  and  will  authorize  the  court  to 
proceed  as  though  personal  service  of  the 
notice  of  the  action  bad  been  regularly  and 
duly  served.  Code,  (  3541.  The  expression 
"for  any  purpose  connected  with  the  cause," 
however.  Is  not  to  be  taken  as  wholly  un- 
restricted in  meaning.  The  appearance  must 
have  some  relation  to  the  merits  of  the  con- 
troversy, and  the  purpose  must  be  to  invoke 
some  action  on  the  part  of  the  cotirt  having 
direct  bearing  in  some  way  upon  the  question 
of  the  Judgment  or  decree  proper  to  l>e  en- 
tered. Osbom  V.  Cloud,  21  Iowa,  238.  In 
that  case,  the  action  was  at  law  aided  by 
an  attachment,  and  the  service  was  by  pub- 
lication only.  By  the  Judgment  the  amount 
due  plaintiff  was  determined,  and  there  was 
an  order  for  the  sale  of  the  attached  prop- 
erty. Following  a  sale  of  such  property,  the 
defendant  came  before  the  court  and  moved 
to  set  aside  the  execution  sale,  whereupon  the 
plaintiff  moved  for  a  general  Judgment 
against  the  defendant  on  the  original  cause 
of  action.  The  motion  was  overrulied,  and 
this  was  held  to  be  without  error.  It  was 
said  that,  within  the  meaning  of  the  statute, 
"the  appearance  in  support  of  the  motion  to 
set  aside  the  sherifTs  sale  was  not  an  appear- 
ance 'for  any  purpose  connected  with  the 
cause.'  It  is  so  distinct  from  tbe  cause  as  to 
require  a  separate  notice."  It  Is  probably 
true  that  the  filing  of  a  request  for  and  the 
procurement  of  a  stay  of  execution,  as  was 
done  In  tbe  Nebraska  court  by  this  defendant, 
would  operate  as  an  appearance  so  far  as 
to  preclude  a  denial  of  Jurisdiction  to  ente; 
the  foreclosure  decree  and  to  proceed  to  an 
Execution  thereof.  But  such  rule  has  its 
rooto  in  the  doctrine  of  estoppel.  The  right 
to  a  stay  is  given  by  statute,  and,  up  to  tbe 
expiration  of  the  time  given  for  its  exercise, 
the 'foreclosure  proc€tedings  are  subject  to  it 
If  tbe  defendant  chooses  to  exercise  Us  right, 


there  can  be  no  reason  for  saying  that  he 
thereby  confers  any  right  upon  tbe  decree 
plaintiff  which  can  be  made  the  basis  of 
afilrmative  action.  He  simply  estops  himself 
from  thereafter  raising  up  an  attack  upon 
the  validity  of  the  decree.  And  the  only 
right  raided  up  in  favor  of  the  plaintiff  is 
the  negative  one  of  pleading  the  estoppel  If 
occasion  requires.  Within  our  understend- 
ing,  the  Nebraska  cases  dted  and  relied  on 
by  counsel  for  appellant  do  not  run  counter 
to  this  view:  Franse  v.  Armbuster,  44  N. 
W.  481,  26  Am.  St  Bep.  345;  Dreyfus  v. 
Mollne  Co.,  61  N.  W.  699.  In  the  former  case 
it  appeared  that  Franse,  a  foreclosure  defend- 
ant who  had  not  beten  served  with  any  notice 
of  the  action  to  foreclose,  after  decree  en- 
tered, filed  a  request  for  stay  of  execution. 
After  tUe  expiration  of  the  stay  period,  an 
execution  issued  and  the  mortgaged  prop- 
erty was  sold,  and  in  due  time  the  sale  was 
confirmed,  and  a  deed  executed  to  Armbuster, 
the  purchaser.  Thereafter  Franse  brought 
an  action  in  ejectment  against  Armbuster  up- 
on the  ground,  as  w<b  assume  from  reading 
the  opinion,  that  the  court  was  without  Juris- 
°  diction  to  enter  the  foreclosure  decree,  and  it 
was  held  that  by  reason  of  his  taking  tbe 
stay,  which  amounted  to  an  appearance  In 
tUe  action,  the  decree  and  the  sale  had  there- 
under was  binding  upon  him.  In  our  view, 
nothing  more  was  here  meant  to  be  decided 
than  that  the  taking  of  the  stay  operated  as 
a  waiver  of  the  Jurisdictional  defect  arising 
out  of  ttie-  want  of  service  of  notice.  Most 
certainly  tbe  opinion  cannot  be  construed  as 
holding  that,  from  the  mere  fact  that  a 
request  for  stay  was  filed,  the  court  was 
authorized  to  proceed  against  tbe  foreclosure 
defendant  without  further  notice  and  in  re- 
spect of  a  matter  not  In  any  sense  involved 
in  the  foreclosure  decree.  In  the  latter  case 
cited  It  was  held  that  a  defendant  against 
whom  Judgment  had  been  rendered  by  default, 
without  notice,  and  who  thereafter  came  in 
and  movM  for  and  secured  a  retaxation  of 
the  costs,  thereby  waived  all  objections  to  the 
Jurisdiction  of  tbe  court  to  enter  the  Judg- 
ment 

Conceding,  then,  as  we  may,  that  by  taking 
tbe  stay  the  instant  defendant  waived  the 
right  to  thereafter  question  the  validity  of 
the  foreclosure  decree,  still  there  can  be  no 
good  rieason  for  extending  the  operation  of 
the  waiver  to  Include  matters  wholly  discon- 
nected with  tbe  purpose  thereof  and  the  par- 
ticular subject-matter  with  which  it  was  con- 
nected. A  waiver  is  defined  to  be  the  in- 
tentional relinquishment  of  a  known  right, 
or  such  conduct  as  warranto  an  inference 
of  the  relinquishment  of  such  right  And  by 
general  rule  It  must  be  tevldeneed  by  an  un- 
equivocal and  decisive  act,  clearly  proven. 
"If  tbe  act  is  not  of  such  character,  or  is 
not  inconsistent  wlt^  the  enforcem*ent  of  tbe 
right  claimed  to  have  been  waived  or  an  in- 
tention to  rely  upon  It,  no  waiver  is  estab- 
lished."   29  Am.  &  Eng.  One.  p.  1106.    Now, 


Digitized  by 


Google 


Iowa) 


PATNE  V.  TOWN  OP  WAYLAND. 


203 


by  the  Btatu«e  of  Nebraska,  a  foreclosure 
plaintiff,  unless  specially  authorized  by  the 
court,  has  no  right  to  a  personal  Judgment 
until  the  mortgaged  property  has  Jt>een  ex- 
hausted on  execution  sale  under  the  fore- 
closure decree.  The  right  to  foreclose  and 
the  right  to  a  deficiency  Judgment  are  thei<e- 
fore  separate  and  distinct,  although  both 
are  bottomed  upon  the  same  general  cau^  of 
action.  Mow,  the  appearance  of  the  defend- 
ant— and  we  need  not  stop  to  determine  upon 
the  accuracy  of  the  expression — was  for  the 
specific  purpose  of  claiming  a  right  incident 
only  to  the  foreclosure  proceedings,  and  giv- 
en in  absolute  terms  by  the  statute.  And  in 
doing  this  it  cannot  be  said  that  he  invoked 
any  action  at  the  hands  of  the  court  wbat- 
ev^.  The  filing  of  the  request  had  the  legal 
effect  of  itself,  and  simply,  to  tie  the  hands 
of  the  clerk  and  prevent,  for  the  time  being, 
the  issuance  of  an  execution.  The  situation 
was  no  different  from  what  it  would  have 
been  had  he  appeared  after  execution  issued 
and  filed  a  request  In  writing  with  the  sher- 
iff, claiming  his  right  under  the  statute  to 
have  the  land  sold  in  parcels.  And  it  would 
be  absurd  to  say  that,  by  such  appearance,  the 
defendant  invoked  any  action  of  the  court 
having  relation  in  any  way  to  the  then  con- 
tingent right  of  plaintiff  to  a  deficiency  judg- 
ment It  could  not  even  have  bcten  known 
at  the  time  that  there  would  be  any  occasion 
for  a  demand  for  and  the  entry  of  a  de- 
flcfency  judgment  In  any  event,  the  request 
for  a  stay  could  have  no  possible  connection 
with  such  contingent  right  of  plaintiff  and  lia- 
bility of  defendant 

Without  further  discussion,  we  conclude 
that  there  was  no  appearance  by  the  defend- 
ant in  the  Nebraska  court  for  any  purpose 
connected  with  the  cause  touching  the  right 
of  plaintiff  to  a  personal  Judgm^t  but  it 
was  wholly  disconnected  therefrom,  and  hence 
due  and  legal  notice  of  the  subsequent  pro- 
ceedings in  which  judgment  was  demanded 
and  entered  against  him  was  not  waived  by 
such  appearance.  It  follows  that  the  court 
below  was  right  in  holding  that  the  judgment 
sued  upon  was  void  for  want  of  jurisdiction, 
and  in  dismissing  the  action. 

Affirmed. 


PAYNE  et  al.  v.  TOWN  OF  WAYLAND. 
(Supreme  Court   of   Iowa.    Oct.   19,   1006.) 

1.  Nuisance  —  Ceuxtesies  —  Establibhhknt 
BY  Towns. 

Code,  §  697,  authorizing  towns  to  provide 
places  for  the  interment  of  the  dead  and  to  adopt 
r^ulations  for  their  burial,  confers  discre- 
tionary powers  on  towns,  but  it  does  not  au- 
thorize toe  creation  and  maintenance  of  a  nui- 
sance resulting  from  the  establishment  and 
maintennnce  of  a  cemetery. 

[Bd.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Nuisance.  |  36.] 

2.  Saue— Location. 

A  cemetery  is  not  a  nuisance  per  se,  and 
the  Legislature,  in  authorizing  towns  to  pro- 


vide burial  places  for  the  dead,  did  not  con- 
templnte  that  they  would  be  so  located  as 
to   be   nuisances. 

[Ed.  Note.— For  cases  in  point  see  voL  37, 
Cent  Dig.  Nuisance,  H  16,  35.J 

8.  Sake — Rxstsainino    Ceuetebt. 

£!quit7  will  enjoin  the  use  of  land  for  a 
cemetery,  constituting  a  nuisance. 

4.    SaMB— EVIDKNCE— SumCIEKCY. 

To  warrant  equity  in  enjoining  the  nse 
of  land  for  a  cemeterr  on  the  ground  that  the 
same  is  a  nuisance,  the  evidence  must  be  clear 
and  convincing,  and  esstablish  the  nuisance  be- 
yond question,  and  if  the  injury  is  doubtful, 
or  contingent  equity  will  not  interfere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Nuisance,  I  88.] 
6.  Same. 

Evidence  examined,  and  held  to  support 
a  finding  that  the  use  of  certain  land  for  a 
cemetery  constituted  a  nuisance,  warranting 
equity   to   enjoin   the   same. 

6.  Saio! — Pbivate    Nuisance— Abatement. 

It  will  not  be  presumed  that  one  purchas- 
ing land  near  an  existing  cemetery  knew  that 
the  cemetery  was  a  nuisance  in  fact  so  as  to 
prevent  him  from  maintaining  a  suit  to  abate 
the  same. 

7.  Same. 

A  purchaser  of  land  near  an  existing  ceme- 
tery, though  aware  that  the  same  is  a  nuisance, 
is  not  bound  to  snbmit  to  the  nuisance  created 
by  an  enlargement  of  the  cemetery. 

Appeal  from  District  Court  Henry  Coun- 
ty; James  D.  Smyth,  Judge. 

Suit  in  equity  to  enjoin  the  defendant 
from  using  certain  land  for  cemetery  pur- 
poses. Judgment  for  the  plaintiffs,  from 
which  the  defendant  appeals.    Afiirmed. 

Babb  &  Babb,  for  appellant  Palmer  & 
Kopp,  for  appellees. 

SHERWIN,  3.  The  defendant  Is  a  town 
duly  Incorporated  under  the  law  of  the  state, 
and  In  virtue  of  the  authority  conferred  up- 
on It  by  chapter  10  of  the  Code  it  purchased 
land  to  be  used  by  the  Inhabitants  of  the 
town  for  the  burial  of  their  dead.  The 
plaintiffs  are  residents  within  or  near  the 
corporation,  and  brought  this  action  in 
equity  to  restrain  the  defendant  from  using 
the  land  In  question  for  cemetery  purposes, 
alleging,  in  substance,  that  the  land  lies  near 
the  northern  limits  of  the  town,  and  In  im- 
mediate proximity  to  the  wells  and  other 
sources  of  domestic  water  supply  of  the 
Inhabitants  thereof;  that  south  and  south- 
west of  said  tract  of  land  the  streams  and 
surface  water  draining  said  land,  reinforced 
a  short  distance  by  certain  springs,  combine 
to  form  a  stream  of  running  water  duriuj; 
many  months  of  the  year;  that  this  stream, 
flowing  In  a  westerly  and  southerly  course 
through  said  town  and  the  public  pastures 
adjacent  thereto,  is  a  source  of  water  sup- 
ply to  cows  pastured  therein;  and  that  the 
principal  residence  district  of  said  town  lies 
to  the  south  and  southwest  of  said  proposed 
burial  ground  and  partly  along  said  stream. 
It  is  further  alleged  that  if  burials  of  the 
dead  are  made  in  said  tract  of  land,  as  pro- 
posed, tt  will  pollute  and  poison  the  wells 
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of  plalntlffB,  and  will  pollute  and  poison  the 
streams  and  springs  below  said  tract  of 
land;  that  said  springs  are  used  for  domestic 
purposes  and  a  water  supply  for  cows;  that 
microbe  germs  and  other  sources  of  pollution 
may  be  carried  from  the  dead  human  bodies 
Interred  therein,  through  the  soil,  to  said 
wells  and  springs  and  streams;  that  there- 
by the  health,  lives,  and  welfare  of  the  in- 
habitants would  be  endangered  and  liable 
to  infectious  diseases  from  contaminated 
water,  and  real  estate  used  for  residence 
purposes  would  be  greatly  lessened  in  value 
— all  to  the  Irreparable  Injury  and  damage 
of  the  plaintllCs.  The  issue  tendered  by  the 
answer,  so  far  as  It  Is  material  for  present 
purposes,  Is  a  denial  that  the  land  Is  un- 
suitable for  burial  purposes  or  unsuitably 
located  therefor,  and  a  denial  that  burials 
therein  will  endanger  the  health  or  property 
of  the  plaintiffs.  The  answer  also  avers 
that  the  same  stream  which  passes  through 
a  part  of  this  ground  also  drains  the  old 
cemetery,  of  which  this  has  become  a  part, 
and  has  so  drained  it  for  many  years  with- 
out any  injurious  effects. 

There  does  not  seem  to  be  any  serious 
disagreement  between  counsel  as  to  the  law 
governing  this  case;  the  principal  bone  of 
contention  having  reference  to  the  sufladen- 
cy  of  the  evidence  In  support  of  the  finding 
of  the  trial  court.  Code,  |  697,  authorizes 
cities  and  towns  to  provide  places  for  the 
interment  of  the  dead  and  to  adopt  regu- 
lations for  their  burial;  and  the  authority 
thus  given  carries  with  it  discretionary 
powers,  which  will  not  ordinarily  be  Inter- 
fered with  by  the  courts.  But  a  statute 
will  never  be  construed  to  authorize  the 
creation  and  maintenance  of  either  a  public 
or  a  private  nuisance,  unless '  it  expressly 
so  declares,  or  a  nuisance  is  the  natural  and 
probable  result  of  the  act  authorized.  In 
other  words,  the  Legislature  will  never  be 
presumed  to  have  intended  to  authorize  a 
nuisance,  particularly  a  private  one.  Miller 
V.  City  of  Webster  City,  94  Iowa,  162,  62 
N.  W.  648.  It  Is  a  well-settled  rule  that  a 
cemetery  is  not  a  nuisance  per  se,  and  it 
cannot  be  presumed  that  the  Legislature,  In 
authorizing  cities  and  towns  to  provide 
burial  places  for  the  dead,  contemplated  that 
they  would  be  so  located  as  to  be  private 
nuisances.  We  need  not  now  discuss  the 
power  of  the  Legislature  to  itself  create,  or 
to  authorize  another  to  create,  a  private 
nuisance  without  compensation  to  the  In- 
jured party;  for  it  is  evident  that  no  such 
power  is  conferred  by  our  statute. 

The  question,  then.  Is  limited  to  the  single 
proposition  whether  equity  will  restrain  a 
nuisance  of  this  character.  That  It  will  is 
abundantly  determined  by  our  own  cases 
and  by  the  weight  of  authority  elsewhere. 
Shiras  V.  Ollnger,  50  Iowa.  571,  33  Am. 
Rep.  138;  Miller  v.  Webster  City,  supra; 
Lowe  V.  Prospect  Hill  Cemetery  Assoda- 
tiou,  5S  Neb.  94,  78  N.  W.  488,  46  L.  R.  A. 


237;  Laflln  Sc.  R.  Powder  0».  ▼.  Teamey,  131 
111.  322,  23  N.  B.  889,  7  L.  R.  A.  262,  10  Am. 
St  Rep.  34;  Barnes  v.  Hatbom,  54  Me.  124; 
Hurlbnt.T.  McKone,  66  Goim.  81,  10  AtL 
164,  8  Am.  St  Rep.  17;  Rodenhausen  ▼. 
Craven,  141  Pa.  646,  21  Aa  774,  23  Am.  St 
Rep.  806.  In  Clark  v.  Lawrence,  69  N.  O. 
83,  78  Am.  Dec.  241,  the  action  was  to  «i- 
joln  the  maintenance  of  a  cemetery.  The 
court  said:  "The  Jurisdiction  of  the  court 
ot  equity  to  restrain,  by  Injunction,  the 
erection  or  continuance  of  a  nuisance,  either 
public  or  private,  which  is  likely  to  produce 
an  Irreparable  mischief.  Is  well  estabUshed. 
It  iB  equally  well  settled  that  the  destruction 
of,  or  injury  to,  the  health  of  the  Inhabit- 
ants of  a  city  or  town,  or  of  an  indlvldnal 
and  his  family,  is  deemed  a  mischief  of  an 
Irreparable  character.  .  •  •  •  Whenever, 
then,  it  can  be  clearly  proved  that  a  place 
of  sepulture  is  so  situated  that  the  burial 
of  the  dead  there  will  Injure  life  or  health, 
either  by  corrupting  the  surrounding  atmos- 
phere or  the  water  of  wells  or  springs,  the 
court  will  grant  Its  Injuncttve  relief,  up- 
on the  ground  that  the  act  will  be  a  nui- 
sance of  a  kind  likely  to  produce  Irreparable 
mischief,  and  one  that  cannot  be  adequately 
redressed  by  an  action  at  law."  This  is, 
in  reality,  an  application  of  the  rule  that 
every  one  must  so  use  his  own  property 
as  not  to  unreasonably  interfere  with  his 
neighbor's  comfortable  and  reasonable  en- 
joyment of  his  property.  It  is,  and  must 
be,  conceded  that,  to  warrant  the  Interfer- 
ence of  chancery,  the  evidence  must  be  clear 
and  convincing  and  establish  the  nuisance 
beyond  serious  question.  If  the  Injury  be 
doubtful,  eventual,  or  contingent  equity  will 
not  lend  its  aid,  in  a  case  of  this  nature. 

The  evidence  Is  voluminous,  but  on  many 
of  the  Important  features  of  the  case  It  Is 
not  in  serious  conflict  The  new  cemetery 
adjoins  the  old  one,  and  both  are  within  the 
corporate  limits  of  the  town.  The  ground 
selected  for  the  new  cemetery  Is  located 
on  a  mound  between  two  natural  water 
courses  or  streams,  and  there  Is  no  question 
but  that  the  natural  drainage  of  the  entire 
tract  is  into  these  streams,  as  alleged  In  the 
petition.  The  evidence  is  overwhelming  as 
to  the  character  of  the  soil.  The  upper  lay- 
er is  black  loam,  from  four  to  eight  or  ten 
Inches  thick,  and  the  subsoil  Is  clay,  with 
a  considerable  mixture  of  sand,  or,  as  de- 
scribed by  many  of  the  witnesses.  It  Is 
sandy  clay.  It  Is  also  shown  that  such  soU 
is  well  adapted  for  conveying  water.  It 
is  also  proven  that  at  the  south  side  of  said 
ground  an  examination  showed  the  soil  to 
be  porous  and  wet,  indicating  clearly  that 
water  percolated  through  the  soil  from 
above  to  the  point  where  the  examination 
was  made.  It  Is  also  shown  that  the  ground 
along  the  stream  below  the  cemetery  U 
"spongy,  sprouty,  and  springy." 

The  movements  of  subsurface  waters  are 
commonly  somewhat  obscure^  hot  It  la  a 
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well-known  fkct  tbat  the  percolating  water 
will  traTel  great  distances  and  that  it  forms 
channels  for  itself.  Medical  scientists  are 
now  practically  agreed  that  infectious  dis- 
eases are  germ  diseases,  and  that  the  live 
geriDS  may  remain  In  the  human  body  after 
death  and  interment,  and  be  carried  there- 
from in  water  to  the  streams  and  wells 
below.  A  mere  statement  of  the  location 
of  this  land  and  of  the  character  of  its 
soil  and  drainage  clearly  Indicates  to  our 
minds  that  the  burial  of  human  bodies  there 
will  surely  tend  to  contaminate  the  wells, 
springs,  and  streams  receivlog  its  drainage, 
and  be  a  menace  to  the  health  of  those  us- 
ing the  water  therefrom.  In  addition  to 
this,  however,  the  disinterested  sdentiflc  evi- 
dence, and,  indeed,  the  weight  of  the  entire 
evidence,  sustains  this  conclusion.  There  Is 
■ome  evidence  in  the  record  tending  to  show 
that  burials  may  be  made  In  this  new  cem- 
etery In  such  a  way  as  to  practically  avoid 
the  threatened  danger,  and  that  a  system 
of  filtration  might  be  used  which  would  ac- 
complish the  same  result  But  there  is  no 
showing  that  the  city  can  or  will  adopt 
cither  of  the  two  courses. 

It  is  also  contended  that  the  plalntltTs  pur- 
chased with  full  knowledge  that  the  old 
cemetery  was  a  nuisance,  and  they  are, 
therefore.  In  no  situation  to  complain  of  the 
new  one.  There  is  no  evidence  before  us 
tending  to  show  that  any  of  the  plaintiffs 
knew  when  they  purchased  their  property 
that  the  old  cemetery  was  a  nuisance.  They 
undoubtedly  knew  where  It  was;  but  it  was 
not  a  nuisance  per  se,  and  it  will  not  be  pre- 
sumed that  they  had  knowledge  that  it  was 
a  nuisance  in  fact.  Furthermore,  no  Issue 
In  the  nature  of  an  equitable  estoppel  was 
tendered  by  the  defendant  But  even  If  the 
plalntlfGg  were  aware  of  the  conditions 
created  by  the  old  cemetery.  It  does  not 
follow  that  they  must  submit  to  an  enlarged 
danger. 

W«  think  the  trial  court  reached  the  right 
conclusion,  and  the  Judgment  must  be,  and 
It  Is.  affirmed. 

Affirmed. 


MOORB  V.  SCRUOGS  «t  al. 
(Supreme  Court  of  Iowa.    Oct  22,   ISOe.) 

1.  Dkscbkt   and   DlBTBIBimOIf  —  Advanok- 
IBNTS— BVIDKWOK— PbESUMPTIONS. 

The  rale  that,  where  a  parent  furnishes 
the  purchase  money  and  takes  a  conveyancs  in 
the  name  of  the  calld,  an  advancement  is  pre- 
sumable, has  no  application  where  the  child 
takes  title  without  the  knowledge  of  the  parent 
[Bd.  Note. — For  cases  In  point,  sea  vol.  18, 
Cent  Dig.  Descent  and  Distribution,  {  426.] 

2.  TBtTSTs  —  Ck>KSTBn(n'ivK  Tairsrs  —  Bbxaob 

or  CONTKACI  OF  AOENCT. 

Where  an  agent  invests  his  prlncipars 
money  in  real  estate  with  his  knowledge,  but 
takes  title  In  himself  without  the  consent  of 
the  principal,  a  resulting  trust  arises. 

[Bd.  Note.— For  cases  in  point  see  voL  47, 
Cent  Dig.  Trusts,  »  152,  1(^120.] 


3.  JuDouKNT— Liui— ExmiT— Dkbtob's    In- 

TKBEST. 

A  judgment  Is  a  Hen  on  lands  standing  in 
the  name  of  the  Judgment  debtor  only  to  th« 
extent  of  his  interest  therein. 

[Ed.  Note. — For  cases  in  point,  see  voL  SO, 
Cent  Dig.  Judgment  ii  1341,  1346.1 

4.  ESTOPPKI^^jLOTHINO  AROXHKB  WITH  AT- 

PASERT  TrrLX. 

Where  on  a  sale  of  land  the  conveyance 
was  made  to  the  daughter  of  the  purchaser,  the 
purchaser  was  not  estopped  to  assert  title  as 
against  a  judgment  creditor  of  the  daughter 
who  extended  credit  to  the  daughter,  In  the 
absence  of  any  showing  that  the  purchaser  knew 
an.Tthing  of  the  dealings  between  the  daughter 
and  the  judgment  creditor. 

[Gd.  Note. — For  cases  in  point  see  vol.  19, 
Cent  Dig.  Estoppel,  {  190 ;  vol.  47,  Cent  Dig. 
Trusts,  a  1507,  Bfej 

Appeal  from  District  Court,  Mahaska 
County;  W.  O.  Clements,  Judge. 

Suit  In  equity  to  enjoin  the  sale  of  real 
estate  to  satisfy  a  Judgment  against  a  third 
party.  Judgment  for  the  defendants,  from 
which  the  plaintiff  appeals.    Reversed. 

Liston  McMUlen,  for  appellant  H.  H. 
Sheriff  and  John  O.  Malcom,  for  appellees. 

SHBRWIN,  3.  Catherine  Moore,  the 
plaintiff  herein.  Is  the  mother  of  Siddle 
Moore,  against  whom  the  defendant  W.  D. 
Scruggs  obtained  a  judgment  in  1895.  In 
February,  1904,  the  real  estate  in  question 
was  purchased  of  one  Taylor;  the  purchase 
being  negotiated  by  Siddle  Moore,  who  took 
the  title  to  the  land  In  her  own  name.  In 
November,  1904,  she  conveyed  the  land  to 
her  mother,  and  In  January,  1905,  levy  was 
made  thereon  under  a  general  execution  Is- 
sued on  the  judgment  against  Siddle  Moore. 
Thereafter  this  suit  was  brought  to  restrain 
the  defendants  from  selling  the  land  to  sat- 
isfy said  judgment;  the  plaintiff  alleging 
ownership  of  the  land  by  purchase  from 
Taylor,  and  that  the  title  thereto  was  taken 
in  the  name  of  her  daughter  without  her 
knowledge  or  consent  The  defendants  an- 
swered, denying  the  ownership  of  the  plain- 
tiff, and  alleging  the  ownership  of  Siddle 
Moore,  and  that  the  conveyance  from  ber 
to  her  mother  was  for  the  purpose  of  de- 
frauding the  defendant  Scruggs.  An  estop- 
pel by  conduct  Is  also  pleaded  by  the  defend- 
ants, based  on  the  allegation  that  at  the  time 
Scruggs  extended  the  credit  on  which  his 
judgment  was  founded  Catherine  Moore  per- 
mitted blm  to  rely  on  Siddle  Moore's  ap- 
parent ownership  of  other  property,  and 
fraudulently  remained  silent  when  equity 
and  good  conscience  would  require  full  dis- 
closure of  the  true  condition  of  affairs. 

Catherine  Moore  Is  a  widow,  whose  hus- 
band departed  this  life  many  years  before 
any  of  the  transactions  In  question  arose. 
Before  his  death  her  husband  deeded  to  ber 
a  valuable  farm,  which  she  sold  some  years 
after  his  death,  receiving  therefor  a  large 
sum  of  money.  After  this  sale  she  negotiat- 
ed for  80  acres  of  land  known  In  this  record 
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as  the  "O'CJonnor  farm."  The  purchase 
thereof  was  made,  the  deed  being  to  Siddle 
Moore,  who  held  the  title  for  a  short  time 
only,  and  then  conveyed  to  her  mother.  It 
Is  on  this  transaction  that  the  principal  con- 
trorersy  In  this  case  hinges,  the  appellees 
contending  that  the  O'Connor  land  was  In 
fact  purchased  for  Siddle  Moore  and  paid 
for  with  her  money,  while  the  appellant  fou- 
tends  that  she  bought  It  and  iE>aid  for  it 
with  a  part  of  the  money  received  for  the 
farm  that  she  had  previously  sold,  and  that 
the  title  was  taken  In  the  name  of  her 
daushter  for  temporary  purposes  only. 

A  careful  examination  of  the  record  con- 
vinces us  that  the  appellant's  contention  la 
sustahaed.  While  there  seems  to  have  been 
some  disposition  on  the  part  of  the  daughter 
to  take  the  title  In  herself  regardless  of 
heL-  mother's  wishes,  the  evidence  satis- 
factorily shows  that  the  mother  in  fact  fur^ 
ulshed  the  money  to  pay  for  the  land.  She 
had  means,  and  it  Is  conclusively  shown 
that  the  daughter  had  nothing  of  her  own. 
The  fact  that  the  daughter  had  acted  as  the 
agent  of  her  mother,  and  had  been  permitted 
to  make  deposits  of  her  mother's  money  in 
her  own  name,  Is  clearly  shown,  and  ac- 
counts for  the  necessity  for  her  presence 
when  payment  for  the  O'CJonnor  land  was 
made.  It  Is  undoubtedly  true  that  the  land 
Involved  in  this  suit  was  paid  for  with  mon- 
ey received  from  the  sale  of  the  O'Connor 
farm  to  Mr.  Sarvls.  Indeed,  we  do  not  un- 
derstand that  the  appellees  contend  other- 
wise; their  contention  being,  as  we  under- 
stand their  argament,  that  the  conveyance 
of  the  O'Connor  land  and  of  the  land  in 
question  were  advancements  made  by  the 
plaintiff  to  her  daughter.  The  trouble  with 
this  contention  as  to  the  O'Connor  land  is 
that  the  title  was  afterwards  transferred  to 
the  mother,  and  the  presumption  of  an  ad- 
vancement was  thereby  entirely  destroyed. 

As  to  the  land  In  suit.  It  is  conclusively 
shown  that  the  daughter  took  the  title  in 
herself  without  the  knowledge  of  her  mother, 
and  hence  the  rule  that,  where  a  parent 
furnishes  the  purchase  money  and  takes  the 
conveyance  In  the  name  of  a  child,  the  law, 
in  the  absence  of  a  showing  to  the  contrary, 
presumes  an  advancement,  does  not  apply. 
If  an  agent  invest  his  principal's  money  in 
real  estate  with  his  knowledge,  but  takes 
the  title  In  himself  without  the  consent 
of  his  principal,  there  will  be  a  resulting 
trust.  1  Perry  on  Trusts,  {  135.  The  record 
falls  to  show  any  advancement  to  Siddle 
Moore.  It  is  well  settled  that  a  Judgment 
Is  a  Hen  only  on  the  Interest  of  the  Judgment 
defendant.  Atkinson  v.  Hancock  &  Co.,  67 
Iowa,  452,  25  N.  W.  701;  Welton  v.  Tlzzard, 
15  Iowa,  495;  First  National  Bank  v.  Haye- 
lett.  40  Iowa,  659.  While  It  Is  shown  that 
Mr.  Scruggs  extended  credit  to  Siddle  Moore 
while  she  held  the  title  to  <Mie  40  of  the 
O'Connor  80,  the  evidence  wholly  falls  to 


prove  that  the  appellant  knew  anything  of 
their  dealings,  or  knew  that  he  had  obtained 
a  judgment  against  her  daughter  until  after 
the  land  In  suit  had  been  conveyed  to  her 
by  her  daughter. 

Our  concluslcn  Is  that  the  plaintiff  is  en- 
titled to  the  relief  demanded,  and  it  is  wt 
ordered.    The  Judgment  Is  reversed. 

Reversed. 


STABE  V.  BUBKB  et  al. 
(Supreme  Court  of   Iowa.    Oct.  22.  1906.) 

1.  EVIDKNOK  — SeCONDABT     EVIDENCE  —  COS- 
TBACTS. 

In  an  action  for  the  price  of  goods,  it  ap- 
peared that  the  written  contract  was  left  in 
the  possession  of  R.,  who  testiUed  for  defeadant 
and  produced  a  paper  claimed  lo  be  the  con- 
tract, but  plaintiff  denied  that  It  was  the  con- 
tract  Held,  that  plaintiff's  failure  to  call  R. 
as  a  witness  was  no  ground  for  excluding  testi- 
mony of  witnesses  for  plaintiff  who  claimed  to 
have  seen  the  contract,  and  who  testified  to  their 
recollection  of  It. 

2.  APPEAI- —  EXAMINAIIOM     OF    WlTHESSM  — 

Lbadino  Questions. 

The  allowance  of  leading  questions  Is  no 
ground  for  reversal,  unless  an  abuse  of  the  trial 
court's  discretion  appears. 

[Ed.   Note. — For  cases   in   point,   see   vol.  8, 
Cent.  Dig.  Appeal  and  Error,  f  3856.] 

8.  Witnesses  —  Impeachment  —  Immatebiai. 
Matteb. 

In  an  action  for  the  price  of  a  stock  of 
goods,  plaintiff  claimed  that  defendant  agreed 
to  give  plaintiff  good  title  to  certain  land  for 
a  certain  sum  in  money,  but  defendant  claimed 
the  contract  merely  required  him  to  transfer 
a  relinquishment  and  receipt  from  the  land 
office.  On  cross-examination  defendant  was 
asked  If  he  had  not  told  certain  persons  tliat 
he  bad  made  such  a  contract  as  claimed  by 
plaintiff,  which  he  answered  in  the  negative, 
and  plaintiff  then  Introduced  evidence  to  show 
the  making  of  such  statement.  Held  not  an 
attempt  to  impeach  on  an  immaterial  matter. 
4.  AppkaIt-Waivkb  or  Objeotionb. 

Where  certain  evidence  was  properly  ad- 
mitted to  impeach  defendant,  he  could  not  com- 
plain on  appeal  that  the  evidence  waa  not  lim- 
ited to  such  purpose,  where  he  asked  no  limit- 
ing Instmctlon. 

6.  Sai.es— Action  tor  Pucx— Evidence— Ad- 
mibsibilitt. 

In  an  action  by  the  assignee  of  the  rights  of 
a  seller  of  goods  to  recover  the  price,  it  was 
proper  to  permit  plaintiff  to  show  delivery  of 
the  goods  and  the  date  thereof. 
8.  TBiAif— Instructions. 

There  is  no  error  in  refusing  an  instruc- 
tion covered  by  those  given. 

[Ed.  Note.— For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Trial,  M  651-65ft] 

7.  Same— PuBPOBE  or  Bvidbncb— Handwbit- 

INQ — COUPABISON. 

The  seller  of  a  stock  of  ^oods  under  a 
written  contract  assigned  his  rights  to  plain- 
tiff, and  in  an  action  on  the  contract  plain- 
tiff claimed  that  the  writing  produced  as  the 
contract  by  the  custodian  of  the  contract  was 
not  signed  by  his  assignor.  Signatures  of  the 
assignor  were  acknowledged  by  him  on  cross- 
examination,  and  submitted  to  the  Jury  for  com 
parison  with  the  writing.  BeU.  that  an  in- 
struction that,  if  the  signatures  referred  to  on 
cross-examination  were  genuine,  they  might  be 
used  for  comparison,  was  proper  notwithstand- 
ing the  assignor's  admissioa. 
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Appeal  from  District  Coait,  Dallas  County ; 
James  D.  Gamble,  Judge. 

Action  at  law  to  recover  a  sum  alleged  to 
be  due  on  a  written  contract  for  tfae  sale  of 
a  stock  of  goods.  There  was  a  verdict  and 
Judgment  for  the  plaintiff,  and  defendant 
appeals.    AfBrmed. 

White  &  Clark  and  Cardell  &  Fahey,  for 
ap|)ellant8.  McKenzle  &  Franklin  and  Miller 
&  Russell,  for  appellee. 

WEAVER,  J.  It  Is  admitted  that  John 
Longbenry  entered  into  a  written  agreement 
with  the  defendants  whereby  he  sold  and 
transfrred  to  them  a  stock  of  merchandise, 
and  in  part  consideration  of  such  sale  the  de- 
fendants undertook  to  invest  liim  with  some 
right  or  title  to  a  certain  quarter  section  of 
land  in  Oklahoma.  The  rights  of  said  Long- 
.  henry  under  said  contract  of  sale  have  been 
assigned  to  the  plaintiff.  This  litigation  in- 
volves the  question  as  to  the  precise  nature 
and  effect  of  the  defendants'  undertaking  as 
to  this  land.  The  contract  was  reduced  to 
writing  and  left  in  the  custody  of  one  Rivers, 
who,  as  a  witness  for  the  defendants,  pro- 
duces and  identifies  what  he  claims  to  be  the 
very  instrument  so  executed.  On  the  other 
hand,  the  plaintiff  denies  the  genuine- 
ness of  the  writing  so  produced  and  denies 
that  the  sale  or  exchange  was  made  upon  the 
terms  therein  contained.  She  avers  that  the 
agreement  was  to  the  effect  that  defendants 
were  to  convey  the  land  to  Longhenry  by 
a  good  and  snfiBclent  title  by  September 
20,  1902,  and  in  case  of  failure  so  to  do 
would  pay  to  him  the  sum  of  $1,S00  in  cash. 
The  paper  or  writing  which  defendants  say 
embodies  their  contract  provides  in  effect 
that  defendant  thereby  transfer  to  Long- 
henry  "one  relinquishment  and  receipt  from 
the  land  office  given  to  Mary  Bnrke."  The 
writing  then  proceeds:  "J.  Longhenry  ac- 
cepts the  above  tract  of  land  In  the  sum  of 
$1,500  toward  the  payment  of  the  above 
merchandise.  The  other  only  agree  to  a 
straight  filing  on  the  piece  above  described. 
The  said  John  Longhenry  will  go  on  said 
land  and  take  possession  of  the  same  on 
September  20,  1002."  Other  parts  of  the 
writing  are  Immaterial  on  this  appeal.  It 
is  the  claim  of  plaintiff  that  the  writing 
actually  made  and  signed  by  the  parties 
thereto  was  attested  by  two  witnesses,  F.  B. 
Rivers  and  H.  M.  Stone,  while  the  paper 
produced  by  defendant  has  no  subscribing 
witnesses.  It  is  conceded  that  defendants 
have  never  made  any  conveyance  of  the 
land  to  Longhenry  or  his  assigns,  unless 
such  be  the  effect  of  the  writing  produced  in 
evidence.  Defendants  do  not  claim  to  have 
ever  been  able  to  make  title  to  said  Long- 
henry or  bis  assigns,  but  say  they  undertook 
simply  to  give  to  him  the  advantage  of  a 
reUnqnishment  of  entry  therein  by  a  third 
person. 


The  Issue,  therefore,  Is  purely  <nie  of 
fact  Is  the  instrument  brought  Into  court 
on  behalf  of  defendants  the  contract  made 
between  the  parties?  If  not  then  did  the 
defendants  agree  to  make  title  to  the  land, 
and  In  default  thereof  to  pay  Longhenry 
the  sum  of  $1,600,  as  claimed  by  the  plain- 
tiff? The  testimony  upon  these  propositions 
Is  In  direct  and  irreconcilable  conflict  The 
substance  of  the  agreement  and  the  contents 
of  the  paper  as  claimed  by  the  plaintiff  and 
the  opposing  claims  made  by  the  defendants 
are  each  upheld  by  numerous  witnesses,  all 
testifying  with  much  positiveness.  Under 
such  circmnstances  the  determination  of  the 
dispute  was  clearly  and  peculiarly  a  matter 
for  the  jury;  and,  unless  the  record  is  found 
to  disclose  some  manifest  error  occurring  up- 
on the  trial,  we  are  not  authorised  to  Inter- 
fere with  the  verdict  To  uphold  the  appel- 
lant's contention  that  the  verdict  is  not  suffi- 
ciently supported  by  the  evidence  would  be 
for  us  to  usurp  the  functions  of  the  Jury  and 
pass  upon  the  credibility  of  the  witnesses  and 
the  weight  and  value  of  their  testimony. 
This  we  are  not  authorized  or  willing  to  do. 

£:xceptions  have  been  taken  to  several 
rulings  of  the  trial  court,  to  which  we  will 
briefly  advert  Several  witnesses  for  plain- 
tiff, who  claim  to  have  seen  and  read  the 
written  contract  signed  by  Longhenry,  were 
permitted  to  testify  to  their  recollection  of 
its  contents.  This  was  objected  to  on  the 
ground  that  the  possession  of  the  paper  had 
been  traced  to  Rivers,  who  had  not  been 
called  as  a  witness  to  produce  It  If  there 
was  error  In  this  ruling,  It  was  without 
prejudice.  Rivers  was  made  a  witness  by 
defendants  and  testified  that  he  never  had 
but  one  written  contract  between  the  par- 
ties, that  the  paper  produced  by  him  was 
the  identical  instrument  and  that  he  never 
had  possession  of  a  paper  such  as  was 
described  on  part  of  the  plaintiff.  The  plain- 
tiff was  not  required  to  put  a  hostile  witness 
on  the  stand  and  produce  In  evidence  a 
writing  the  genuineness  of  which  she  denied 
and  repudiated,  and.  Rivers  having  denied 
the  possession  or  custody  of  such  a  writing 
as  the  plaintiff  was  seeking  to  prove,  her 
failure  to  call  him  to  the  stand  affords  no 
reasons  for  excluding  the  secondary  evidence 
offered  by  her  as  to  its  alleged  contents. 
This  holding  comes  within  the  spirit  of  the 
rule  applied  by  us  In  Leebrlck  v.  Stable, 
68  Iowa,  515,  27  N.  W.  490,  and  Bell  v. 
Railroad  Co.,  64  Iowa,  821,  20  N.  W.  321. 

Complaint  Is  made  that  in  examining  his 
witnesses  as  to  the  contents  of  the  alleged 
missing  contract  counsel  for  plaintiff  was 
permitted  to  propound  questions  which  were 
leading  and  suggestive  of  the  answer  desired. 
The  matter  of  allowing  leading  questions 
is  so  much  within  the  control  of  the  trial 
court  that  assignments  of  error  thereon 
are  never  upheld  In  the  absence  of  a  show- 
ing of  abuse  of  discretion.  An  examination 
of  the  record  In  the  present  case  disclose* 
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no  Tiolatlon  of  the  rale  from  which  pie> 
Judlce  to  the  defendants  can  be  Inferred. 
Few  witnesses,  no  matter  how  Intelligent  or 
honest  they  may  be,  can  repeat  verbatim 
the  contents  of  a  lost  writing  which  they 
have  seen  but  once  or  twice,  and  It  la  not 
Improper  for  counsel  to  suggest  or  call  atten- 
tin  to  the  several  matters  which  the  In- 
strument Is  claimed  to  havie  embodied,  and 
ask  for  the  recollection  of  the  witness  in 
respect  thereto.  This  liberty  should,  of 
course,  be  so  controlled  by  the  court  as  to 
avoid  any  unfair  suggestion  to  the  witness 
of  the  answer  desired  by  counsel.  To  ^ec- 
tuate  this  end  no  hard  and  fast  invariable 
rule  can  be  prescribed,  but  much  must  de- 
pend upon  the  peculiar  drcumstancee  of 
the  particular  case  on  trial — ^the  nature  of 
the  contest  and  of  the  Information  sought, 
the  Intelligence  or  want  of  Intelligence,  and 
the  willingness  or  nnwillingneBS  of  the  wit- 
ness—and all  of  the  surrounding  circum- 
stances are  to  be  considered  in  ruling  upon 
such  objections,  and  the  trial  court  is  in 
the  position  to  determine  the  propriety  of 
that  line  of  inquiry  better  than  this  court 
can  ordinarily  do  from  the  printed  record. 

Upon  cross-examination  defendant  Burke 
was  asked  if  at  a  certain  time  and  place 
and  in  the  presence  of  persons  named  he 
did  not  say  to  one  Stone  that  he  had  agreed 
to  give  Longhenry  a  good  title  to  160  acres 
of  land  in  Oklahoma  or  $1,S00  in  money, 
which  question  he  answered  in  the  negative. 
In  rebuttal,  Stone  was  called  as  a  witness 
for  plaintiff  and  certified  that  Burke  did  at 
the  specified  time  and  place  make  the  state- 
ment Indicated  by  the  question  above  refer- 
red to.  The  admission  of  this  testimony  was 
said  to  have  been  erroneous  because  it  was 
an  attempt  to  impeach  the  witness  upon  an 
immaterial  matter,  and  because  the  admia- 
sion,  if  made,  would  not  be  admissible 
against  his  codefendant.  We  are  very  clear 
that  the  statement  inquired  about  was  not 
immaterial.  As  a  witness  for  the  defend- 
ants Burke  had  testified  that  the  paper  pro- 
duced by  Bivers  was  the  contract  and  the 
only  contract  made  by  himself  and  Taylor 
with  Longhenry,  and  explicitly  denied  hav- 
ing entered  Into  any  such  agreement  as  was 
claimed  by  the  plaintiff.  If,  then,  he  had 
made  statements  out  of  court  utterly  at 
variance  with  bis  sworn  version  of  the  con- 
tract or  any  statonent  which  by  fair  con- 
struction involved  an  admission  of  the  truth 
of  the  plaintiff's  case  (and  such  we  think 
was  the  efTect  of  the  alleged  statement  put 
in  evidence)  its  admission  in  rebuttal  was 
surely  proper  upon  the  most  familiar  rules 
of  evidence  as  tending  to  Impeach  his 
veracity.  Whether  its  effect  as  a  mere  ad- 
mission should  be  regarded  as  evidence 
against  his  codefendant  we  need  not  here 
determine.  It  is  enough  that  the  testimony 
was  admissible  for  any  purpose;  and,  if 
defendants  believed  that  its  application  or 
effect  anould  have  been  limited  to  the  matter 


of  impeachment  alone,  an  Instmctton  tw  that 
effect  should  have  been  requested. 

The  plaintiff  was  permitted  to  elicit  from 
some  of  the  witnesses  the  fact  that  the  stock 
of  goods  sold  or  traded  for  the  Oklahoma 
land  had  in  fact  been  delivered  to  the  defend- 
ants and  the  date  of  such  delivery,  and  upon 
this  also  error  Is  assigned.  The  testimony 
was  admissible  °  It  does  no  more  than  to 
show  that  Longhenry,  under  whom  plaintiff 
claims  by  assignment,  performed  his  part  of 
the  contract  and  paid  the  consideration  upon 
which  the  alleged  agreement  of  the  defoid- 
ants  was  based,  and  this  we  take  It  la  always 
relevant  in  every  case  where  recovery  is 
sought  upon  contract 

Defendants  also  requested  an  instructloii 
to  the  Jury  in  the  following  words:  "(1)  If 
you  find  from  the  evidence  that  the  only  wrlt^ 
ten  contract  entered  into  between  John  Long- 
henry, Allle  Burke,  and  T.  C.  Taylor  was  the 
written  contract  which  has  been  Introduced 
In  evidence  as  Exhibit  A,  then  the  plaintiff 
Is  not  entitled  to  recover  in  this  case,  and 
you  should  find  for  the  defendants."  To  the 
refusal  of  this  request  exception  is  taken. 
There  was  no  error  in  the  ruling.  In  the 
first  place,  the  instruction  asked  assumed  that 
the  writing  referred  to  was  a  contract  be- 
tween the  defendants  and  Longhenry,  a  fact 
which  was  the  subject  of  radical  dispute  upoa 
the  trial.  In  the  next  place,  it  is  merely  an- 
other statement  of  the  self-evident  proposi- 
tion that.  If  this  writing  was  the  contract  and 
the  only  contract  between  said  parties,  then 
plaintiff  was  not  entitled  to  recover  upon  the 
alleged  contract  described  in  her  pleadings. 
This  thought  or  its  equivalent  is  embodied  in 
various  forms  in  the  charge  given  to  the  jury 
by  the  court  upon  its  own  motion,  and,  indeed, 
it  is  of  such  an  axiomatic  character  that  even 
without  any  instruction  from  the  court  It  la 
not  conceivable  that  the  jury  should  have 
been  misled  in  this  respect 

Certain  alleged  signatures  of  John  Long- 
henry were  shown  him  on  cross-ezamlnatloa 
by  the  defendants,  and  he  admitted  their 
genuineness.  These  signatures  were  submit- 
ted to  the  jury  for  comparison  with  the  al- 
leged signature  to  the  writing  produced  by 
Bivers.  On  this  subject  the  court  Instructed 
the  jury  that  if  they  found  the  signatures 
referred  to  upon  the  cross-examination  were 
genuine,  they  might  be  used  for  comparison 
with  the  disputed  signature,  but  for  no  other 
purpose.  Objection  is  made  to  this  instruo 
tlon  because,  It  is  said,  that  the  genuineness  of 
the  signatures  was  admitted,  and  such  ques- 
tion should  therefore  not  have  been  left  to  the 
jury.  It  is  true  that  Longhenry  admitted  the 
signatures  (except  the  one  to  the  paper  offered 
by  the  defendants)  to  be  his,  but  his  admis- 
sion to  that  effect  was  not  the  admission  of 
the  plaintiff.  While  a  party  may  not  under 
some  circumstances  impeach  the  veracity  of 
his  own  witness,  he  is  not  ordinarily  bound 
by  any  statement  of  fact  made  by  such  wit- 
ness.   We  conclude,  tberefore^  that  plaintiff 
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waa  entitled  to  have  the  fact  as  to  the  sever- 
al slgnataree  sabmltted,  with  all  other  mat- 
ters material  to  the  controversy  and  appear- 
ing in  evidence,  to  the  finding  of  the  Jnry. 

Some  other  questions  are  argned  by  coun- 
sel, bnt  those  already  referred  to  are  all 
which  seem  to  ns  material  to  the  disposition 
of  the  appeal. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  district  court  U  af- 
firmed. 


GUINN  V.  IOWA  ft  ST.  U  BY.  CO. 
(Snpreme  Court  of  Iowa.    Oct  22,  1906w) 

1.  BVIDBKOB— QPIKIOW  EviDIKCB— HtPOTHIT- 

lOAx  QmsnoNS. 

Hypothetical  questions  to  witnesses  in  con- 
demnation proceedings  to  talce  into  considera- 
tion all  snrrounding  circumstances  as  they  saw 
them  after  the  railway  was  constructed,  and  the 
entire  situation  and  surroundiD);s  of  the  farm 
as  they  saw  them,  and  the  location  of  the  road 
with  reference  to  a  lake,  were  not  improper, 
when  the  witnesses  were  directed  to  assume  that 
tbe  railway  was  properly  constructed  and  that 
an  adequate  crossing  was  put  in. 

[Bid.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  I  2369.J 

2.  Ekinbrt  Douaiif— DAifAon— EviDSitd. 

Defendant  in  a  condemnation  proceeding 
cannot  complain  that  a  witness  in  estimating 
the  damages  considered  the  character  of  a  cross- 
ing which  had  already  been  constructed,  where 
it  liad  already  indicated  the  character  of  the 
crossing  it  would  furnish,  and  the  witness  took 
into  account  as  good  a  crossing  as  defendant 
could  construct,  and  the  court  properly  Instruct- 
ed the  Jury  in  regard  to  the  matter. 
8.  Appkaii— Exclusion  of  Btidknob— Pbutt- 
Dice. 

Where,  in  a  condemnation  proceeding,  wit- 
nesses bad  testified  that  diey  knew  the  situation 
of  a  certain  underground  crossing  and  the  char- 
acter of  the  soil,  defendant  was  not  prejudiced 
by  the  exclusion  of  a  question,  If  they  had  seen 
anything  passing  under  the  bridge,  or  any  use 
pat  of  the  ground  from  which  they  were  able 
to  tell  the  character  of  the  soil. 
4.  BifiKKifT  DoHAiH  — View  or  PaKHiaEa  — 
InsTBDcnona. 

In  a  condemnation  proceeding  it  was  proper 
to   instruct   tliat  the   purpose   of  viewing  the 

S remises  waa  to  l)etter  enable  the  jury  to  un- 
erstand  the  testimony  and  more  fntelligentiy 
apply  it  to  tbe  bsnes,  and  that  they  tenst  con- 
aider  the  evidence  in  the  light  of  their  view  of 
tbe  premises,  but  determine  the  facts  from  the 
evidence  alone. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Ihninent  Domain,  {  664.] 

6.  Sahs— IiraiBKar. 

In  a  condemnation  proceeding  to  take  land 
for  a  railway,  interest  is  to  be  awarded  from 
the  time  the  railway  company  takes  possession, 
and  cannot  be  allowed  in  the  absence  of  testi- 
mony as  to  when  it  took  possession. 

[EM.   Note.— For  cases  in  i>oint,  see  vol.   18, 
Cent.  Dig.  Eminent  Domain,  |  309.] 

6.  APPEAI^-COBBICnON  OF  Ebbobs  IK  Tbiai. 

CotniT. 

The  trial  court  cannot  correct  on  motion 
an  error  in  the  proceedings  after  appeal. 

[Ed.    Note. — For   cases   in  point,   see  vol.   8, 
Cent.  Dig.  Appeal  and  Error.  {{  2803,  2801] 

Appeal   from   District  Court,    Appanoose 
County;  M.  A.  ttoberts,  Judge. 
109N.W.-U 


Upon  defendant's  motion,  a  sheritTs  jnry 
was  selected  to  assess  plalntiCF's  damages 
by  reason  of  condemning  a  right  of  way 
for  railway  purposes  through  his  land.  On 
April  16,  1002,  this  Jnry  awarded  plaintiff 
tbe  sum  of  |3D0,  and  from  this  award  he 
appealed  to  tbe  district  court  Upon  a  sec- 
ond trial  to  a  jury  in  that  court  plaintiff 
was  awarded  the  sum  of  $1,550,  for  which 
amount,  with  $400  attorney's  fees  for  his 
attorney,  Judgment  was  rendered.  Defend- 
ant immediately  appealed  to  this  court 
Thereafter  plaintiff  filed  a  motion  for  tbe 
taxation  of  interest,  and  pursuant  thereto 
the  trial  court  corrected  the  original  Judg- 
ment entry  by  ordering  interest  upon  tbe 
award  from  June  4,  1902;  the  record  re- 
citing that  this  was  the  day  suit  was  com- 
menced. To  this  defendant  excepted,  and 
appeal  was  taken  from  tbe  order.  Reversed 
In  part  and  affirmed  in  part 

3.  Q.  Trimble  and  Frank  S.  Payne,  for 
appellant  O.  F..  Howell  and  J.  M.  Wilson, 
for  appellee. 

DEEMER,  J.  Tbe  case  has  once  before 
been  in  this  court  See  125  Iowa,  301,  101 
N.  W.  94.  Upon  the  second  trial  witnesses 
were  permitted,  in  answer  to  hyjitottaetlcal 
questions,  to  take  Into  consideration  "all 
the  surrounding  circumstances  as  they  saw 
them  after  the  railway  was  constructed" 
and  "the  entire  situation  and  surroundings 
of  tbe  farm  as  you  [they]  saw  them"  and 
"the  location  of  the  road  with  reference  to 
Horseshoe  lake."  This  is  complained  of. 
In  the  same  questions,  however,  the  wit- 
nesses were  directed  to  assume  that  the  rail- 
way was  properly  constructed,  and  that  an 
adequate  crossing  would  t>e  put  in.  We  see 
nothing  in  the  questions  of  which  defendant 
may  complain.  Bell  v.  C,  B.  &  Q.  R.  R.,  74 
Iowa,  843,  87  N.  W.  768;  King  v.  Midland 
Co.,  84  Iowa,  469 ;  Dreher  t.  R.  R.,  69  Iowa, 
699,  18  N.  W.  754.  The  question  assumes 
proper  construction  of  the  road  and  an 
adequate  crossing.  All  other  matters  which 
bear  directly  upon  the  market  value  may 
l>e  considered.    See  cases  above  cited. 

2.  One  of  the  witnesses,  In  estimating 
the  damages,  took  into  consideration  the 
character  of  crossing  which  had  already 
been  constructed,  which  was  at  grade.  Of 
this  defendant  complains.  There  was  no 
error  here  for  several  reasons:  First  Be- 
cause defendant  had  already  Indicated  the 
character  of  crossing  it  would  furnish.  Doud 
V.  R.  R.,  76  Iowa,  439,  41  N.  W.  65 ;  Cum- 
mins V.  R.  R.,  63  Iowa,  397,  19  N.  W.  268. 
Second.  Because  the  witness  took  Into  ac- 
count as  good  a  crossing  as  defendant  could 
construct,  considering  the  nature  of  the 
ground.  Third.  The  matter  was  fully  and 
properly  covered  by  the  Instructions  of  the 
court  Plngery  v.  R.  R.,  78  Iowa,  438,  43 
N.  W.  286. 

8.  There  was  an  attempt  to  show  that 
plaintiff   had  an   tmderground   crossing  at 
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what  waa  known  u  "Spring  Creek  Bridge." 
Defendant  produced  witnesses  to  show  the 
condition  of  the  soil  nndierneath  this  bridge. 
Plaintiff  claimed  that  the  soil  was  soft  and 
"miry."  Defendant's  witnesses  testified  that 
it  was  good  soil;  that  when  it  was  wet  it 
got  a  little  soft,  but  that  it  dried  out  quldc- 
ly.  They  were  then  asked  If  they  had  seen 
anything  passing  under  the  bridge,  or  any 
use  put  of  the  ground  from  which  they 
were  able  to  tell  whether  the  soil  was  miry 
or  solid.  This  question  they  were  not  per- 
mitted to  answer.  In  this  there  was  no 
prejudicial  error.  They  had  already  stated 
that  they  knew  the  situation,  and  had^tes- 
tlfied  as  to  the  character  of  the  soil.  No 
prejudice  resulted  from  the  ruling  In  any 
event. 

4.  Defendant  asked  an  Instruction  to  the 
effect  that  the  jury  should  assume.  In  fix- 
ing plaintiffs  damages,  that  an  adequate 
and  sufficient  crossing  would  be  provided, 
and  that  in  estimating  the  damages  they 
should  assume  that  either  a  grade  or  un- 
dercrosslng  would  be  provided.  This  was 
refused,  but  one  was  given  by  the  court  up- 
on its  own  motion  which  completely  and 
fairly  covered  *the  same  ground.  The  jury 
was  permitted  to  view  the  premises,  and  In 
one  of  its  Instructions  the  trial  court  said: 
"The  purpose  of  viewing  the  premises  is  to 
enable  the  jury  better  to  understand  the 
testimony  of  the  witnesses  respecting  the 
same,  and  more  intelligently  apply  such 
testimony  to  the  Issues  before  them,  and 
not  to  make  them  silent  witnesses  In  the 
case.  You  will  consider  the  evidence  in 
the  light  of  your  view  of  the  premises,  but 
you  must  determine  the  facts  of  the  case 
from  the  evidence  alone.  Ton  must  not 
base  yomr  verdict  in  any  degree  upon  your 
examination  of  the  premises."  This  Is  in 
exact  accord  with  the  rule  which  prevails 
In  this  jurisdiction.  Close  v.  Samm,  27 
Iowa,  503 ;  Thompson  ▼.  City,  61  Iowa,  187, 
16  N.  W.  82;  Morrison  ▼.  B.  B.  Co.,  84 
Iowa,  663,  61  N.  W.  75. 

5.  Lastly,  It  is  asserted  that  the  court 
erred  in  allowing  interest  on  the  verdict  for 
the  reasons— first,  that  at  the  time  allow- 
ance was  made  the  district  court  had  lost 
jurisdiction  of  the  case  by  reason  of  the  ap- 
peal; and,  second,  because  In  no  event 
could  Interest  be  allowed  until  defendant 
took  possession  of  the  land.  The  rule  In 
this  state  Is  that  Interest  Is  to  be  awarded 
from  the  time  the  railway  takes  possession. 
Van  Husen  v.  B.  B.,  118  Iowa,  SG6,  92  N. 
W.  47 ;  Hayes  v.  B.  B.,  64  Iowa,  753,  19  N. 
\V.  245;  Holllngsworth  v.  B.  R.,  63  Iowa, 
443.  19  N.  W.  325.  There  was  no  testimony 
as  to  when  the  railway  took  possession,  and 
no  basis  for  an  allowance  of  interest  More- 
over, after  appeal  to  this  court,  the  district 
court  had  no  right  to  entertain  a  motion  to 
correct  an  error  In  the  proceedings;  it  was 
wittiout  jurisdiction.  Levi  v.  Karrick,  15 
Iowa,   444;     McGlaughlin   ▼.   O'Rourke,   12 


Iowa.  459;  Jamison  v.  R.  R.,  87  Iowa,  265, 
54  N.  W.  242;  Turner  v.  Bank,  30  Iowa, 
191. 

The  trial  court  was  In  error  In  sustaining 
plaintiff's  motion  to  correct  the  judgment 
entry  and  in  including  Interest  upon  the 
verdict.  The  Judgment  should  be  for  |l,550t 
as  originally  rendered. 

There  Is  no  other  error  In  the  proceedings, 
and  the  original  Judgment  Is  affirmed.  De-. 
fendant  will  pay  all  the  costs  of  this  appeal, 

Beversed  In  part  and  affirmed  In  part. 


HAWABDEN  STATE  BANK  r.  HESSLEll 

(SHOEMAKER,  Garnishee.) 

(Supreme  Court  of  Iowa.    Oct  22,  1906.) 

1.  GaBNISHMENT  —  JUDOMENT    AOAINST    GAB- 

WISUEE— CoNDfTIONS   PkECEOENT. 

A  judgment  may  not  l>e  entered  against  a 

Garnishee  before  judgment  against  the  principal 
erendant. 

[Ed.  Note.— For  cases  in  point  see-  vol.  24, 
Cent  Dig.  Garuisliment,  {  327.] 

2.  Samv— Pathent  of  Fund  into  Comrr. 

Where  there  was  no  claim  that  a  garnishee 
would  not  safely  keep  the  fund  until  judgment 
might  be  recovered  against  defendant,  there  was 
no  occasion  for  ordering  the  fund  to  be  tnmed 
over  to  the  clerk. 

[Ed.  Note.— For  cases  In  point,  see  vol  24, 
Cent  Dig.  Garnishment,  §  286.] 

8.  Appbai,  —  Decisions  Reviewable  —  Order 

Affectino  Merits. 

Under  Code,  {  4101,  providing  that  an  ap- 
peal may  be  taken  from  an  intermediate  order 
involving  the  merits  or  materially  affecting  the 
final  decision,  an  order  In  a  garnishment  suit 
denying  a  motion  that  the  garnishee  pay  into 
the  hands  of  the  clerk  of  the  court  a  sufficient 
sum  to  satisfy  any  judgment  which  might  l>e 
recovered  was  not  appealable. 

[Ed.  Note.— For  cases  in  i>oint  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {$  601,  665.) 

Appeal  from  District  Court,  Sioux  County; 
Wm.  Hutchinson,  Judge. 

Clarence  A.  Plank,  for  appellant  P.  D. 
Van  Oosterbout  and  J.  H.  Hutchinson,  for 
appellees. 

LADD,  J.  The  plaintiff  prayed  for  Judg- 
ment on  account  of  overdrafts  In  the  sum 
of  $607.  The  petition  was  aided  by  writ  of 
attachment,  and  G.  J.  Blioemaker  served 
thereunder  as  garnishee.  From  his  answer, 
taken  In  open  couit.  It  appeared  that  the  de- 
fendant, HesBler,  had  conveyed  a  part  of  his 
property  by  bill  of  sale  to  Shoemaker  and 
the  remainder  to  the  Hawarden  Creamery 
Association,  with  the  understanding  that  the 
garnishee  should  reduce  the  property  to 
money,  and  distribute  It  pro  rata  to  the 
farmer  patrons  of  the  creamery,  to  whom 
Hessler  was  Indebted.  Shoemaker  bad  re- 
ceived under  this  arrangement  $900,  and  the 
plaintiff  moved  for  an  order  that  the  gar- 
nishee pay  into  the  hands- of  the  clerk  of 
court  a  sufficient  sum  of  money  to  satliify 
any  judgment  which  might  ♦  be  recovered. 
This   was   on  the  theory   that  the   bills  of 
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sale  amounted  to  a  general  aaslgniiient  for 
tbe  benefit  of  creditors  with  preferences, 
and,  for  tills  reason,  were  void.  The  motion 
was  overruled,  but  the  gamlBbee  was  not 
discharged.  No  Judgment  had  been  recover- 
ed by  plaintiff  against  defendant,  and  for 
this  reason  none  properly  might  have  been 
entered  against  the  garnishee.  Barton  y. 
Smith,  7  Iowa,  85;  Bean  y.  Barney,  10  Iowa, 
498;  Toll  v.  Ejiigbt,  15  Iowa,  370.  See  Cap- 
itol City  Bank  y.  Wakefield,  83'  Iowa,  46,  48 
N.  W.  1050. 

As  no  claim  was  made  that  the  garnishee 
would  not  safely  keep  the  funds  nntll  Judg- 
ment might  be  recovered  against  defendant, 
there  was  no  occasion  for  turning  them  over 
to  the  clerk  prior  to  the  recovery  of  Judg- 
moit,  even  If  this  might  be  done  In  a  proper 
case.  HlB  liability  as  garnishee  was  atlU 
subject  to  determination  after  the  entry  of 
Jndgmoit,  and,  for  this  reason,  the  ruling 
of  the  court  was  not  such  as  to  Involve  the 
merits  of  ther  claim  against  the  garnishee, 
nor  materially  to  affect  the  decision  finally 
to  be  rendered.  An  appeal  cannot  be  pros- 
ecuted from  such  an  order.  Section  4101, 
Code.  See  Richards  v.  Burden,  81  Iowa, 
805;  Walker  v.  Pumphrey,  82  Iowa,  487,  48 
N.  W.  928.  And  no  other  course  Is  open 
save  to  dismiss  for  want  of  jurlsdlctloa. 

Dismissed. 


HAAN   r.   MEESTBR,   Road    Supervlior. 
(Supreme  Court  of  Iowa.    Oct   22,   1906.) 

1.   HlOHWATB— ESTABLISHMSNT   BT   PSISOalP- 

noif. 

Usa  alone  Is  not  sufficient  to  establish  a 

highway  by  prescription. 

[Ed.  Note.— For  cases  in  point,  see  voL  25, 
Cent  Dig.  Highways,  {§  1-24.] 

2L  Samb— SuFFioncNOT  or  Evidknob. 

Id  an  action  to  enjoin  the  improving  and 
grading  of  a  highway,  evidence  examined,  and 
held  sufficient  io  show  the  existence  of  a  high- 
way along  the  line  of  ^plaintifTa  land  by  pre- 
scription and  by  dedication  to  the  public. 

[Ed.  Note.— -For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  |  24.] 

&  Saw— Decbek— Width  or  Road. 

Where,  in  an  action  to  restrain  the  laying 
out  and  Improving  and  grading  of  a  highway 
along  plaintiff's  land,  tbe  evidence  tended  to 
show  a  highway  by  prescription  not  exceeding 
two  rods  In  width,  a  decree  establishing  a  high- 
way four  rods  wide  was  erroneous. 

[Ed.  Note. — For  cases  in  point  see  vol.  25, 
Cent  Dig.  Highways,  i  21.] 

Appeal  from  District  Court,  Lyon  County ; 
Wm.  Hutchinson,  Judge. 

Salt  in  equity  to  enjoin  defendant,  who  is 
road  supervisor,  from  removing  a  fence  and 
improving  and  grading  a  road  along  the 
north  line  of  plalntlfTs  land.  The  trial  court 
dismissed  the  petition,  and  plalntlCF  appeals. 
Modified  and  remanded. 

C.  Roach,  for  appellant  Simon  Fisher,  for 
appellee. 

DEBMBB,  J.  Plaintiff  Is  tbe  owner  of 
tbe  northeast  ^  of  section  21,  township  100, 


range  46,  in  I^on  county,  Iowa,  and  the  sola 
question  in  the  case  la:  Is  there  a  highway 
by  prescription  or  otherwise  along  the  north 
line  of  this  land?  This  is  denied  on  one  side 
and  affirmed  upon  the  other.  Defendant  says 
there  Is  such  a  highway,  which  plaintiff  Is 
obstructing  with  fences  and  otherwise,  by 
prescription,  by  dedication,  and  through  estab- 
lishment by  the  board  of  supervisors  of  Lyon 
county,  which  establlBhment  was  afterward 
legalized  by  the  Legislature  In  an  act  known 
as  "Chapter  283,  p.  184,  of  the  acts  of  tbe 
Twenty-Ninth  General  Assembly."  The  trial 
court  found  that  there  was  a  highway  on 
the  north  side  of  plalntifiTs  land  two  rods 
wide  on  either  side  of  the  section  line. 

Tbe  appeal  presents  little  save  questions 
of  fact,  and  nothing  will  be  gained  from  set- 
ting out  the  record  in  extenso.  The  abstract 
with  its  amendment  discloses  the  following 
ultimate  facts:  Plaintiff  acquired  title  to 
his  land  in  the  year  1897,  from  one  Meester. 
Meester  owned  the  land  from  1892  to  1897, 
arid  he  acquired  title  from  one  Hoiliday,  who 
owned  It  from  1884  to  1892.  In  the  year  1874 
the  board  of  supervisors  of  Lyon  county  by 
a  general  omnibus  order  established  high- 
ways along  practically  every  section  line  in 
Lyon  county.  This  order  was  of  no  validity, 
however  (see  Fair  v.  Buss,  117  Iowa,  164,  90 
N.  W.  627,  and  Hatch  v.  Barnes,  124  Iowa, 
261,  99  N.  W.  1072),  and  no  road  was  laid 
out  pursuant  to  this  order  along  tbe  north 
.side  of  plalntltTs  land.  Indeed,  there  has 
never  been  any  claim  by  any  of  the  county 
officers  that  a  road  existed  along  the  north 
side  of  plaintitTs  land  save  as  hereinafter 
Indicated.  As  no  road  was  opened  pursuant 
to  tbe  omnibus  order,  tbe  legalizing  act  would 
not  in  Itself  establish  one.  Hatch  t.  Barnes, 
supra.  In  the  year  1889,  W.  B.  Jones,  his 
father,  Andrew  Bailey,  and  the  HoUlday  boys, 
G.  M.  HoUlday— the  father,  being  then  the 
owner  of  tbe  land — laid  out  a  race  track  on 
the  land  adjoining  that  in  controversy  on  the 
west  and  "struck  out"  a  road  between  sec- 
tions 16  and  21,  the  road  In  controversy,  for 
the  purpose  of  reaching  that  track.  Before 
that  there  had  been  a  road  running  east  and 
west  through  section  21,  one-half  mile  south 
of  the  section  line.  Since  that  time  this 
road  has  been  traveled  as  much  as  any  of 
the  neighboring  highways.  The  land  was 
unbroken  for  some  time  on  either  side  of  this 
traveled  track  but  when  it  was  broken  out, 
the  traveled  part  of  It  was  left  although  It 
was  plowed  and  cultivated  up  to  the  beaten 
track.  While  Meester  owned  the  laud  some 
work  was  done  upon  the  road  without  ob- 
jection from  him.  This  was  12  years  ago. 
And  during  the  years  1901  and  1902,  three 
or  more  day's  work  was  done  by  the  rond 
supervisor  upon  the  east  end  of  the  road  In 
dispute,  by  filling  a  pond,  grading  up  an  aii- 
proach  to  a  north  and  south  highway  on  the 
east  side  of  the  quarter  section,  and  putting 
In  a  tile  culvert  to  drain  off  the  water.  Plain- 
tiff knew  of  this  work,  and  did  not  object 
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thereto,  but  gave  tome  directions  as  to  bow 
It  shonld  be  done.  He  also  helped  grade  up 
an  approach  to  the  north  and  south  road. 
Defendant  started  to  do  some  more  work  on 
the  road  In  the  year  1903,  when  plaintiff 
objected,  claiming  there  was  no  highway 
there^  and  the  work  was  abandoned.  After 
part  of  the  work  had  been  done  In  the  year 
1902,  plaintiff  went  to  see  a  lawyer,  and  was 
adTlsed  that  there  was  no  road  along  the 
north  side  of  his  land.  Bat  as  no  more  work 
was  done  after  that  until  defendant  threat- 
ened to  commence  in  the  year  1903,  he  had 
no  occasion  to  object  to  farther  work.  Some 
time  In  the  year  1900  plaintiff  went  to  one 
of  the  township  oflSiclals,  and  said  to  blm  that 
if  the  road  was  a  platted  one  he  wished  It 
worked,  and  that  If  it  was  not  platted  he 
did  not  want  any  work  done  upon  it  He 
was  informed  that  the  road  was  not  platted, 
and  some  of  the  officials  said  that  they  did 
not  work  the  road  because  it  was  not  platted. 
Plaintiff's  land  was  assessed  at  all  times  as 
If  there  were  no  highway  upon  the  north 
line.  He  was  given  exemptions  for  other 
roads,  but  not  for  this.  The  county  authori- 
ties never  at  any  time  treated  the  road  tn 
question  as  established  by  the  omnibus  order 
of  the  year  1874,  and  they  clearly  abandoned 
all  highways  not  opened  pursuant  to  that 
order.  These  are  all  the  material  facts  in 
the  case.  Certain  it  is  that  there  is  no  legally 
established  highway.  If  there  be  one,  it  is 
because  of  prescription,  or  by  reason  of  a 
dedication  by  the  owner  of  the  soil.  It  has 
been  used  for  more  than  10  years,  and  has 
during  that  time  been  traveled  as  other  roads 
In  that  vicinity.  But  use  alone  is  not  suffi- 
cient to  establish  a  highway  by  prescription. 
Friday  ▼.  Henah,  113  Iowa,  42S,  86  N.  W. 
768,  and  cases  cited. 

When  the  road  was  first  laid  out  Holllday 
was  the  owner  of  the  land.  It  seems  to  have 
been  laid  out  originally  to  reach  a  race  track 
to  the  westward  of  plaintiff's  land,  and  Holll- 
day made  no  objection  thereto;  indeed,  his 
boys  assisted  in  laying  it  out.  Work  was 
first  done  upon  the  road  while  Jan  Meester 
owned  It,  and  he  made  no  objection  thereto. 
Work  was  also  done  upon  it  by  the  township 
authorities  in  the  year  1901,  and  again  in 
the  year  1902,  while  plaintiff  owned  the  land, 
and  he  made  no  objection,  but  apparently 
assented  thereto.  He  made  no  objection  to 
the  actual  work  until  the  year  1003  although 
be  said  to  some  of  the  township  officials  that 
it  the  road  was  not  platted,  he  did  not  want 
any  work  done  upon  it,  and  when  It  was 
found  that  the  road  was  not  platted  no  work 
was  done  during  that  year.  Jones  "struck 
oat"  the  road,  as  he  said.  In  the  year  1889, 
apparently  with  the  knowledge  and  consent 
of  Holllday,  the  then  owner,  and  work  was 
done  upon  it  while  Meester  was  the  owner. 
After  plaintiff  became  the  owner  he  knew  of 
the  travel  upon  the  road,  made  no  objection 
thereto  at  any  time  until  be  built  his  fence 
In  the  year  1903,  and  did  nothing  to  indicate 


that  he  had  any  objection  to  work  being  done 
upon  the  road  until  the  year  1900.  Evm  then 
he  had  no  objection  to  work  being  done  if  the 
road  was  platted  as  such.  He  made  no  objec- 
tion to  work  being  done  until  the  year  1903 ; 
Indeed,  prior  to  that  he  tacitly  consented  to 
the  work  done  in  draining  a  pond  and  fixing 
an  approach  to  the  north  and  south  road. 
While  plaintiff  has  cultivated  his  land  for 
many  years  he  has  at  no  time  encroached  up- 
on the  traveled  path.  While  the  case  is  very 
close,  we  are  inclined  to  agree  with  the  trial 
court  In  its  finding  that  there  Is  a  highway 
along  the  north  line  of  the  quarter  section 
by  prescription  and  by  dedication  to  the  pub- 
lic. This  conclusion  is  supported  by  the  fol- 
lowing cases:  Hanger  v.  City  of  Des  Moines, 
109  Iowa,  480,  80  N.  W.  640;  Duncombe  v. 
Powers,  75  Iowa,  189,  39  N.  W.  281;  State 
V.  Birmingham,  74  Iowa,  407,  38  N.  W.  121 ; 
Gray  v.  Hass,  98  Iowa,  606,  67  N.  W.  894; 
State  V.  R.  R.,  46  Iowa,  143.  The  trial  court 
established  a  highway  four  rods  wide,  two 
rods  on  either  side  of  the  section  line.  This 
we  think  was  unwarranted  by  the  evidence. 
No  one  claims  that  any  such  width  was  ever 
used  by  the  public,  or  that  there  was  any 
such  dedication  by  the  owners.  At  most,  the 
evidence  tends  to  show  a  highway  by  prescrip- 
tion not  exceeding  two  rods  In  width,  or  one 
rod  on  either  side  of  the  section  line.  We 
think  the  decree  should  be  modified  so  as 
to  establish  a  highway  one  rod  in  width  on 
either  side  of  the  section  line ;  our  authority 
for  this  modification  being  Davis  v.  City  of 
Clinton,  58  Iowa,  889,  10  N.  W.  768. 

The  decree  will  be  modified  to  this  extent, 
and  the  cause  remanded  for  one  In  harmony 
with  this  opinion.  Bach  party  will  pay  ons- 
half  the  costs  of  this  appeal. 

Modified  and  remanded. 


SEODRITT  SAVINGS  BANK  v.  CARROLL, 

Covinty  Treasarer,  et  al. 

(Supreme  C!ourt  of  Iowa.    Oct  19,  1906.) 

1.  Taxation— Reukdies    or   Taxpayxb— In- 

JUNCTION. 

Where  an  assessment  is  void,  the  taxpayer 
may  enjoin  its  collection ;  it  l>eing  only  where 
the  tax  is  erroneous  or  illegal  that  he  la  con- 
fined to  an  appeal  or  certiorari. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  U  1230-1236.] 

2.  Sajie  —  AsaEssuKNT  —  Pbopbbtt  in  Harm 
OP  Agent. 

C!ode,  {  1316,  provides  that  any  person  re- 
quired to  list  property  belonging  to  another  for 
taxation  shall  list  it  as  if  it  were  hla  own,  but- 
separately,  giving  the  name  of  the  person  to 
whom  it  belongs.  Section  1320  provides  that 
any  person  acting  as  agent  of  another,  and  hav- 
ing m  his  possession  personal  property  belong- 
ing to  such  other  person,  shall  be  required  to 
list  the  same  for  taxation,  and  the  agent  is  made 
personally  liable  for  the  tax,  and  it  is  provided 
that,  if  he  refuse  to  render  the  list  or  to  sweat 
to  the  same,  the  amount  of  such  property  may 
be  listed  and  valued  according  to  the  best  knowW 
edge  and  judgment  of  the  assessor.  Held  that 
where  an  agent  refuses  to  disclose  the  name  of 
his    principal,   the   property   may   be    assessed 
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•cainat  the  agent  witfaont  giying  the  name  of  the 
ownef. 

[Ed.  Mote.— For  cases  in  point,  aee  vol.  40, 
Cent.  Die.  Taxation,  t  566.] 

8.  Saiis— AasEssuERT  OT  OmTTKD  Pbopebtt. 
Code,  i  1320,  provides  tiiat  any  person  act- 
ing aa  agent  of  another,  and  having  in  his  pos- 
session personal  property  of  such  other,  shall 
list  the  same  for  taxation,  and  is  made  per- 
sonally liable  for  the  tax,  and,  if  he  renise 
to  render  the  list  or  to  swear  to  the  same,  the 
amount  of  such  pr(^>ert7  may  be  listed  and  val- 
ned  according  to  the  best  knowledge  and  judg- 
ment of  the  assessor.  Section  137i  confers  on 
the  coonty  treasurer  the  power  to  apsoss  omit- 
ted property.  Held  that,  where  a  county  treas- 
urer notified  a  taxpayer  to  appear  and  show 
cause  why  proi>erty  held  by  him  as  an  agent 
should  not  be  assessed,  as  authorized  by  secti(m 
1310,  and  the  taxpayer  denied  that  he  iiad  any 
Mwperty  in  his  control  as  agmt,  the  treasurer 
baa  the  same  power  to  assess  as  is  conferred 
on  the  regular  assessor  by  Code,  {  1320.] 

[Bid.  Note. — ^Tor  cases  in  point,  see  toL  40, 
Cent.  Dig.  Taxation,  i  600.] 

4.  Sam  —  Rkhkdiis  of  Taxpateb  —  iNjtrno- 
non. 

Code,  I  1374,  gives  the  county  treasurer 
authority  to  assess  omitted  property,  and  Acta 
28th  Gen.  Assem.  p.  38,  c.  60,  provides  for 
an  appeal  to  the  district  court  from  an  assess- 
ment of  omitted  property.  HM,  that  tlie  ques- 
tion whether  the  treasurer  acted  on  sufficient  evi- 
doice  in  assessing  omitted  property  can  only  be 
determined  on  appeal,  and  cannot  be  raised  In 
a  aait  to  enjoin  the  collection  of  the  assessment 

Appeal  ftom  District  Court,  Linn  County; 
J.  H.  Preston,  Judge. 

Suit  In  equity  to  enjoin  the  county  treas- 
urer from  enforcing  an  assessment  of  prop- 
erty made  under  section  1374  of  the  Code. 
There  was  a  Judgment  for  the  plaintiff  on 
demurrer  to  an  amendment  to  the  petition 
and  to  the  answer  to  the  original  petition. 
The  defendants  appeaL  Beversed.  &iee  108 
N.  W.  379. 

Torts  A  Haas,  tar  appellantik  Dawley, 
Hubbard  &  Wheeler  and  Cooper,  Olemcms  ft 
Lamb,  for  appellee. 

SHERWIN,  J.  In  December,  1903,  the 
appellant,  C  D.  Carroll,  as  treasurer  of 
Linn  county,  listed  and  assessed  against  the 
ai^iellee,  as  agent  for  others  who  were  not 
named,  moneys,  loans,  and  credits  alleged 
to  have  been  omitted  from  taxation  for  the 
years  1899  to  1902  inclusive.  The  plaintiff 
in  this  action  seeks  to  restrain  the  treasur- 
er from  collecting,  or  attempting  to  collect, 
the  tax  so  assessed  by  him.  By  an  amend- 
ment to  the  petition  the  plaintiff  also  seeks 
to  restrain  the  appellant  from  making  a 
proposed  similar  assessment  for  the  year 
1903.  The  original  petition  alleged  that  the 
board  of  supervisors  of  the  county  employed 
the  firm  of  Fleener,  Schleicher  &  Martin  to 
assist  the  county  treasTirer  in  attempting  to 
discover  property  omitted  from  taxation  In 
said  connl7;  that  on  or  about  the  7th  day  of 
November,  1908,  said  firm,  ft>r  the  purpose 
of  extorting  from  the  plaintiff  any  informa- 
tiun  it  might  possess  as  to  property  owned 
by  others,  not  In  any  way  in  the  possession 


or  under  the  control  of  plaintiff  as  agent 
made  a  report  to  the  defendant  treasurer 
that  the  plaintiff  had  in  its  possession  and 
under  its  control  as  agent  for  other  parties, 
not  naming  them,  moneys,  loans,  and  credits 
that  had  been  omitted  from  taxation  for  the 
years  1899  to  1902  inclusive,  aggregating 
over  $2,000,000;  that  on  November  10,  1903, 
defendant  gave  to  the  plaintiff  notice  of  said 
report  and  of  a  proposed  assessment  there- 
on; that,  at  the  time  said  report  was  made 
and  filed,  said  firm  had  no  evidence  that 
appellee  bad  in  its  possession  or  under  its 
control,  as  agents,  moneys,  loans,  and  credits 
belonging  to  other  parties,  and  the  same 
was  based  solely  on  surmise  and  conjecture, 
and  the  said  Carroll,  at  the  time  he  sent 
appellee  the  notice,  knew  that  said  firm  had 
no  evidence  of  the  truth  of  the  matters  set 
forth  In  the  report  and  notice.  The  petition 
further  alleges  the  filing  of  written  objec- 
tions to  the  listing  and  assessing  of  said 
property,  and  a  denial  by  appellee  that  it 
had  In  its  possession,  or  under  its  control, 
for  other  parties,  property  liable  for  taxa- 
tion for  said  years;  that  said  Carroll,  on  the 
Xst  day  of  December,  1903,  listed  and  assess- 
ed against  plaintiff  as  agent  for  others  the 
property  alleged  to  have  been  omitted  from 
taxation  for  said  years;  that  at  said  time 
no  evidence  was  offered  or  furnished  to 
said  defendant  upon  which  said  listing  and 
assessing  could  be  based,  and  the  same  was 
so  listed  and  assessed  on  surmise  and  con- 
jecture ;  that  no  evidence  was  offered  or  pro- 
duced to  show  that  plaintiff  was  acting  as 
the  agent  of  any  person;  that  there  was  no 
evidence  to  show  that  plaintiff  had  in  its  pos- 
session or  under  Its  control  any  moneys, 
notes,  credits,  or  personal  property  belong- 
ing to  other  persons,  with  a  view  of  investing 
the  same  for  pecuniary  profit  fbr  plaintiff 
or  the  owner;  that  no  evidence  was  offer- 
ed showing  the  name  of  any  person 
owning  such  personal  property.  The  defend- 
ant demurred  to  this  petition,  and,  the  de- 
murrer being  overruled,  he  answered,  ad- 
mitting some  of  the  allegations  of  the  peti- 
tion, but  denying  that  the  report  of  Fleener, 
Schleicher  &  Martin  was  based  solely  upon 
surmise  and  conjecture;  denying  that  the 
*defendant  acted  without  evidence  and  upon 
surmise  alone  in  listing  and  assessing  the 
property,  and  without  evidence  that  the 
plaintiff  was  acting  as  agent  and  had  in  its 
possession  moneys  and  other  personal  prop- 
erty belonging  to  other  persons,  for  the  pur- 
poses of  Investment;  denying  that  there  was 
a  lack  of  evidence  showing  the  names  of 
the  persons  to  whom  the  proi)erty  belonged. 
The  answer  affirmatively  alleges  "thatplaln' 
tiff  had  in  Its  possession  and  control  as 
agent  for  others,  nonresidents  of  Iowa,  un- 
known to  defendants,  moneys  and  credits, 
holding  the  same  for  pecuniary  profit,  and 
omitted  from  taxation"  for  the  years  for 
which  It  bad  been  assessed  by  the  defendant. 
After  the  filing  of  this  answer  the  plaintiff 
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filed  an  amendment  to  its  petition  assailing 
the  proposed  assessment  of  property  omitted 
in  1003  for  solwtantlally  the  same  reasons 
glTen  in  tbe  original  petition.  Appellant's 
demurrer  to  tlie  amendment  to  the  petition 
was  overruled,  and  thereafter  appellee  de- 
murred to  the  answer  and  the  demurrer  was 
sustained.  The  defendant  elected  to  stand 
on  his  demurrer  to  the  amendment  to  the  pe- 
tition and  on  his  answer  to  the  original  pe- 
tition, and  the  relief  asked  by  the  plaintiff 
was  granted. 

Tbe  defendant  baring  appealed  from  the 
ruling  an  his  demurrer  to  the  amendment  to 
the  petition  as  well  as  from  the  ruling  on 
the  plaintiff's  demurrer  to  his  answer,  all 
of  the  questions  raised  by  the  plaintiff  In 
bis  original  petition  are  practically  before 
us  for  determination  notwithstanding  the 
affirmative  averments  of  the  answer  which 
the  demurrer  admits. 

The  important  and  controlling  question  in 
this  case  Is  whether  the  assessment  made 
by  the  treasurer  was  absolutely  void  or  er- 
roneous only.  If  Illegal  and  void,  Its  collec- 
tion may  be  enjoined  In  equity  even  if  there 
be  a  tribunal  provided  for  reviewing  the  same. 
It  is  only  in  cases  where  the  tax  is  irregular 
or  erroneous  that  tbe  remedy  by  appeal  is  ex- 
clusive; wbere  the  tax  is  void,  the  party  la 
not  obliged  to  appeal  or  proceed  by  certiorari. 
Barber  v.  Farr,  54  Iowa,  6T,  6  N.  W.  134; 
Powers  v.  Bowman,  53  Iowa,  359,  6  N.  W. 
566;  Rood  v.  Board,  39  Iowa.  444;  O.,  M.  ft 
St  P.  By.  Co.  V.  Phillips,  111  Iowa,  377,  82 
N.  W.  787;  Layman  v.  Telephone  Co,,  123 
Iowa,  699,  90  N.  W.  205. 

The  appellee  contends  that  the  assess- 
ments made  by  tbe  defendant,  as  treasurer, 
were  illegal  and  void,  and  made  wltbout 
authority  of  law  for  the  following  reasons: 
An  agent  cannot  be  assessed  for  tbe  tax  on 
property  of  his  principal.  An  assessment 
against  the  property  of  a  nonresident  must 
be  made  In  tbe  name  of  the  property  holder 
and  not  in  the  name  of  the  agent.  Before 
the  agent  can  be  made  personally  liable  for 
the  tax,  the  fact  of  agency  must  exist,  and 
there  must  be  evidence  showing  same  and 
the  existence  of  property  subject  to  taxation 
which  Is  held  by  the  agent  for  pecimlary 
profit  It  is  further  said  that  the  assess-, 
ment  was  based  on  fraud  and  conspiracy, 
and  made  for  the  purpose  of  extorting  in- 
formation from  the  appellee.  Code,  i  1316, 
provides  that  "any  person  required  to  list 
property  belonging  to  another  •  •  • 
shall  list  It  as  if  it  were  his  own,  but  he 
shall  list  it  separately  from  his  own  giving 
the  assessor  tbe  name  of  the  person  or  es- 
tate  to  which  It  belongs."  And  Code,  i  1320, 
is  as  follows:  "Any  person  acting  as  the 
agent  of  another,  and  having  in  his  posses- 
sion or  under  his  control  or  management 
any  money,  notes  and  credits,  or  personal 
property  belonging  to  such  other  person, 
with  a  view  to  investing  or  loaning  or  in 
any  other  manner  using  or  holding  the  same 


for  pecuniary  profit,  for  himself  or  the  own- 
er, shall  be  required  to  list  the  same  at  the 
real  valuer  and  such  agent  sliall  be  personal- 
ly liable  for  the  tax  on  the  same ;  and,  if  be 
refuse  to  render  the  list  or  to  swear  to  tbe 
same,  the  amount  of  such  money,  property, 
notes  or  credits  may  be  listed  and  valaed 
according  to  the  best  knowledge  and  Judg- 
ment of  the  assessor."  The  property  In 
question  was  assessed  to  the  plaintiff  as 
agent  without  giving  the  names  of  the  own- 
ers thereof,  and  tbe  appellee  argues  that 
the  defendant  had  no  autborlty  to  so  assess 
It  because  of  the  requiremmt  of  section 
1316  that  a  person  required 'to  list  property 
belonging  to  another  shall  list  it  separately 
from  his  own,  giving  the  assessor  the  name 
of  the  person  to  whom  It  belongs.  While 
this  section  makes  it  the  duty  of  a  person 
required  to  list  property,  to  list  it  separately 
from  his  own  and  to  give  tbe  assessor  the 
name  of  the  owner,  and  It  may  perhaps  be 
said  that  section  1320  contemplates  the  same 
thing,  it  does  not  follow  that  an  asssess- 
ment  may  not  be  made  to  a  party  as  agent 
under  the  latter  section.  The  purpose  of 
tbe  section  is  to  reach  property  belonging 
to  nonresidents  of  the  state.  Trust  Co.  v. 
Board  of  Equalization,  121  Iowa,  325,  96 
N.  W.  87&  When  the  agency,  and  the  pos- 
session, control,  or  management  is  shown  to 
exist  for  the  purpose  designated  by  the 
section,  the  agent  becomes  personally  liable 
for  the  tax.  This  liability  was  undoubtedly 
imposed  by  tbe  Legislature  for  tbe  purpose 
of  more  completely  enforcing  collection  of 
the  tax,  and  with  the  idea  of  compelling  tbe 
agent  to  stand  In  the  place  of  his  principal; 
otherwise  such  personal  liability  would  prob- 
ably not  have  been  Imposed.  If  the  agent 
lists  the  property  and  discloses  the  name 
of  his  principal,  it  may  be  that  the  property 
should  then  be  assessed  to  the  principal,  but 
we  are  not  certain  that  such  was  the  intent 
The  agenfs  personal  liability  being  fixed  in 
any  event  It  would  naturally  follow  that 
the  property  should  be  assessed  to  him  foi 
the  purpose  of  avoiding  mistake  and  con- 
fusion in  tbe  future.  But  however  that 
may  be,  it  Is  clear  that  personal  property 
must  be  assessed  to  some  "named  individ- 
ual"; and  if  the  agent  refuse  to  disclose 
the  name  of  his  principal,  we  know  of  no 
sound  reason  for  holding  that  there  can  be 
no  assessment  If  such  a  rule  were  to  be 
adopted  it  would  greatly  facilitate  the  eva- 
sion of  Just  taxation,  and  might  effectually 
destroy  tbe  purpose  of  the  statute.  While 
tbe  precise  question  now  under  considera- 
tion was  not  directly  Involved  in  the  case, 
we  referred  to  it  in  Trust  Co.  v.  Board,  su- 
pra, and  said:  "Tbe  assessment  must  be 
made  to  some  named  Individual — ^the  owner, 
if  an  inhabitant  of  the  state;  but  if  he  be 
a  nonresident  then  the  resident  agent  found 
In  possession  or  control  of  the  property." 
In  this  case  the  plaintiff  denied  Its  agoicy 
and  asserted  that  It  had  no  property  liable 
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to  aaseosment;  hence,  if  the  amessor  found 
that  the  other  condltlona  of  the  section  ex- 
isted, we  think  he  was  juatlfled  in  assessing 
the  property  to  appellee  as  agent  without 
naming  the  owners  thereof.  Before  an 
agent  can  be  made  personally  liable  for  the 
tax,  the  fact  of  agency  must  be  shown,  and 
it  most  further  be  shown  that  be  has  pos- 
session or  control  of  property  for  investment 
or  use  as  provided  by  the  statute.  Code,  I 
1320;  Trust  Co.  v.  Board,  supra. 

The  appellee  claims  that  none  of  these  re- 
quirements had  been  met  when  the  treasurer 
made  the  assessment  in  question,  and  that 
he  was  therefore  without  Jurisdiction  and 
his  act  absolutely  illegal  and  void.  The 
precise  point  is  made  that  the  treasurer 
acted  solely  on  surmise  and  conjecture  as 
to  those  matters.  As  to  the  tax  for  the  years 
1899  to  1902  induslTe,  the  answer  alleges 
the  existence  of  the  agency  and  the  other 
facts  necessary  to  warrant  an  assessment 
and  the  truth  of  the  allegations  are  admitted 
by  the  demurrer.  The  appellee  seeks  to 
avoid  the  force  of  this  position  by  arguing 
tliat  the  answer  admits  facts  which  show 
that  the  assessment  was  void,  first  because 
it  admits  that  the  assessment  was  made  in 
the  name  of  the  bank  and  failed  to  state 
the  name  of  the  owner  of  the  property;  it 
admits  that  the  appellee  denied  holding  any 
property  as  agent,  and  fails  to  allege  that 
the  agent  refused  to  list  the  property  of 
its  principal.  All  of  these  contentions  are 
practically  disposed  of  by  what  has  been 
said  relative  to  the  assessment  to  the  plain- 
tiff as  agent  It  is  true,  the  answer  admits 
tliat  the  appellee  denied  holding  moneys  or 
<nredits  as  agent  but  such  admission  does 
not  destroy  or  modify  the  positive  allega- 
tion  of  the  answer  to  the  contrary.  So  far, 
then,  as  the  assessment  for  the  years  1899 
to  1902  is  concerned,  the  contention  tliat  It 
was  made  on  surmise  and  conjecture  cannot 
be  sustained.  Section  1374  of  the  Code  con- 
fers on  the  treasurer  the  power  to  assess 
omitted  property,  and,  in  the  extsdM  of 
this  power,  he  notifled  the  appellee  to  appear 
-and  show  cause  why  the  property  in  ques- 
tion should  not  be  assessed;  and,  when  the 
appellee,  responding  to  such  notice,  appeared 
and  denied  that  it  had  in  Its  possession  or 
under  its  control  as  agents  any  part  of  the 
amount  named  In  the  notice  as  subject  to 
-taxation,  we  think  the  treasurer  bad  the 
■same  power  to  assess  that  is  conferred  on  the 
regular  assessor  by  Code,  I  1820. 

The  appellee  further  contends  that  the 
-demurrer  to  the  amendment  to  the  petition 
was  properly  sustained  because  the  allega- 
tions of  said  amendment,  admitted  by  the 
demurrer,  show  that  the  firm  making  the 
report  to  the  treasurer,  and  the  treasurer 
himself,  Iiad  no  evidence  sustaining  the  re- 
port or  upon  which  an  assessment  could  be 
based.  Whether  Fleener,  Schleicher  ft  Mar- 
tin had  evidence  upon  which  to  base  their 
report  we  do  not  consider  material.     The 


duty  of  making  an  assessment  did  not  rest 
on  them;  and  hence  the  basis  of  their  re- 
port could  in  no  way  affect  or  control  the 
action  of  the  treasurer.  The  amendment 
does  not  allege  that  the  plaintiff  was  not 
in  fact  the  agent  of  others,  having  in  its 
possession  or  under  its  control  for  invest- 
ment moneys,  notes,  and  credits.  It  seems 
to  have  carefully  avoided  such  an  allega- 
tion; it  went  no  further  than  to  aver  that  it 
liad  made  such  claim  in  response  to  the  no- 
tice of  the  treasurer.  Had  the  pleading 
negatived  all  of  the  essentials  tor  a  legal 
assessment  under  Code,  {  1320,  an  entirely 
different  case  would  be  presented.  But 
It  simply  says  that  the  treasurer  will  as- 
sess without  sufficient  evidence  of  the  ser- 
eral  matters  necessary  for  a  legal  assess- 
ment If,  as  a  matter  of  fact  the  plaintiff 
was  liable  as  agent  under  section  1320,.  and 
there  is  no  denial  of  this  in  tlie  pleading 
under  consideration,  the  notice  required  by 
chapter  60,  p.  33,  Acts  2Stfa  Oen.  Assem., 
gave  the  treasurer  Jurisdiction  to  make  the 
assessment  and  the  question  whether  he  act> 
ed  on  sufficient  evidence  can  be  determined 
only  on  an  appeal.  It  Is  fundamental  that 
Jurisdiction  can  never  depend  on  the  suf- 
ficiency of  the  evidence.  If  an  officer  or 
tribunal  who  has  the  power  and  whose  duty 
it  is  to  hear  and  determine  a  cause  Is  guilty 
only  of  a  defective  or  wrongful  execution  of 
such  power,  the  Judgment  is  not  void,  it 
is  only  voidable  and  stands  as  valid  un- 
til reversed  on  appeal.  17  A.  &  E.  Enc.  of 
Law,  1047,  1071,  1072,  and  cases  cited.  An 
appeal  is  provided  In  these  cases,  and  we  are 
of  opinion  that  It  Is  on  an  appeal  that  the 
court  must  determine  on  the  whole  evidence 
whether  an  assessment  has  been  properly 
made,  "and.  If  it  finds  that  under  the  evi- 
dence, no  assessment  should  have  been 
made,"  it  should  set  it  aside.  Schoonover  v. 
Petcina,  126  Iowa,  261,  100  N.  W.  490.  It 
is  true,  as  we  said  in  Galusha  v.  Wendt 
114  Iowa,  S97,  87  N.  W.  612,  an  assessment 
should  not  be  made  on  mere  surmise, '  but 
that  goes  to  the  question  of  the  sufficiency 
of  the  evidence  alone ;  and  hence  is  not  Juris- 
dictional. Code,  I  1374,  provides  that  when 
the  treasurer  is  "apprised"  that  property 
subject  to  taxation  Is,  for  any  reason,  not 
listed  and  assessed,  he  shall  act;  and,  by  chap- 
ter 60,  p.  33,  Acts  28th  Gen.  Assem.,  an  ap- 
peal from. his  action  is  provided  for.  A  rem- 
edy by  appeal  being  thus  provided,  an  action 
to  restrain  the  treasurer  will  not  lie  unless 
it  be  made  clearly  to  appear  that  the  assess- 
ment is  absolutely  Illegal  and  void.  See 
cases  heretofore  dted,  and  Security  Savings 
Bank  v.  Carroll  (Iowa)  103  N.  W.  379;  Home 
Savings  &  Trust  Co.  v.  Hicks.  116  Iowa,  114, 
89  N.  W.  103;  Stevens  v.  Carroll  (Iowa)  104 
N.  W.  433. 

The  district  court  erred  in  sustaining  the 
demurrers,  and  ita  Judgment  must  )%  and 
it  is,  reversed. 

Reversed. 
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MUBPHT  et  al.  t.  F08TBB. 

(Supreme  Court  of  North  Dakota.   June  21, 
1906.) 

Appkait-Reviiw— Rkcobd. 

On  an  appeal  from  a  judgment,  the  action 
of  the  trial  court  in  directing  a  verdict  in  favor 
of  a  party  cannot  be  reviewed  in  this  coutt, 
unless  a  statement  of  the  case  is  settled  con- 
taining the  evidence  on  which  the  verdict  was 
directed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Gent  Dig.  Appeal  and  Brror,  f  2912.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Steele  Coun- 
ty; a  J.  Fislc,  Judge. 

Action  by  John  Murphy  and  James  Mur- 
phy against  John  C.  Foster.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Affirmed. 

W.  J.  Cionrtney,  for  appellants.  O.  S.  8hlp- 
pey,  for  respondent. 

MOBOAN,  O.  J.  Action  upon  a  promis- 
sory note  given  for  the  purchase  price  of  one 
Monarch  self-feeder.  Defendant  alleged  that 
the  self-feeder  was  purchased  under  a  war- 
ranty, that  there  was  a  breach  of  such  war- 
ranty, that  the  machine  was  returned  to 
plaintiff  in  pursuance  of  the  terms  of  the 
warranty,  and  that  the  contract  was  thereby 
rescinded.  The  trial  court  directed  a  ver- 
dict for  the  defendant.  Judgment  was  ren- 
dered on  the  verdict,  and  plaintiffs  have  ap- 
pealed from  the  judgment 

The  errors  relied  on  for  a  reversal  of  the 
judgment  are  that  the  coart  erred  In  direct- 
ing a  verdict  for  the  defendant,  and  that  it 
erred  in  refusing  to  strike  out  certain  evi- 
dence duly  objected  to.  We  cannot  review 
the  action  of  the  trial  court  in  reference  to 
these  questions.  No  statement  of  the  case 
was  settled.  The  abstract  does  not  recite 
that  a  statement  of  the  case  was  settled. 
In  this  case  we  have  examined  the  orlginai 
record  on  the  appeal,  and  find  that  it  falls 
to  show  a  settlement  of  a  statement  of  the 
case.  The  trial  court  made  a  certificate  in 
which  it  is  recited  that  certain  enumerated 
papers  constitute  the  judgment  roll,  and 
among  such  papers  the  statement  of  the  casa 
is  named.  But  such  certificate  in  no  way 
takes  the  place  of  a  statement  of  the  case. 
The  errors  complained  of  in  this  case  do 
not  appear  upon  the  face  of  the  judgment 
roll,  and  cannot  be  reviewed,  in  the  absence 
of  a  settled  statement  of  the  case.    Scbom- 

betg  V.  Long,  14  N.  D.  ,  108  N.  W.  332. 

Whether  it  was  error  to  direct  a  verdict  in 
favor  of  the  defendant  Involves  a  considera- 
tion of  all  the  material  evidence  taken  at 
the  trial,  but  such  evidence  cannot  be  ex- 
amined until  it  becomes  identified  by  a  set- 
tled statement  of  the  case  and  becomes  a 
part  of  the  judgment  roll.  Sanford  v.  Duluth 
&  Dak.  Bl.  Co.,  2  N.  D.  6,  48  N.  W.  434. 
There  is  nothing  before  ns,  therefore,  to  au- 
thorize a  review  of  the  errors  complained  of. 


The  pleadings  and  the  verdict  sustain  the 
Judgment. 

It  follows  that  the  Judgment  must  be  af- 
firmed.   All  concur. 


STATD  ex  rel.  LONG  et  al.  v.  BBXFORD, 
County  Auditor. 

(Supreme  Oouit  of  South  Dakota.    Oct  24, 
1900.) 

BLBCnOIffr— NOUIRATIOK   BT  PABTT  ConVEH- 

noR. 

The  caucus  law  (Laws  1905,  p.  145,  c.  107) 

Srovides  that  all  party  nominations  of  candi- 
ates  for  count?  officers  shall  l>e  made  as  pro- 
vided for  in  the  statute,  arid  section  6  pro- 
vides when  county  conventions  for  the  puiiNMe 
of  nominating  candidates  for  county  officers 
shall  be  held.  Tlie  statute  makes  no  provision 
for  commissioner  district  conventions.  Prior  to 
the  statute,  Bev.  Pol.  Code,  |  810,  provided  that 
the  different  counties  of  the  state  should  be 
divided  into  commissioner  districts,  and  the  com- 
missioners selected  from  the  districts,  and  tliat 
all  conventions  for  the  nomination  of  conn^ 
commissioners  should  be  held  by  the  district 
from  which  the  commissioner  was  to  be  selected, 
and  only  voters  of  that  district  to  participate 
in  the  convention.  Const  art  9,  S  6,  declares 
tliat  the  Legislature  shall  provide  by  general 
law  for  county  officers,  and  oy  Bev.  Pol.  Code, 
SS  809-865,  it  appears  that  county  government 
is  intrusted  to  a  lx>dy  designated  as  a  board 
of  county  commissioners.  Held,  that  the  statu- 
tory rule  regarding  party  nominations  for  the 
office  of  county  commissioner  was  changed  by 
the  act  of  1905,  and  a  Bepublican  county  con- 
vention alone  could  make  Bepublican  Par^ 
nominations  for  such  office. 

Mandamus  by  the  state,  on  relation  of  M. 
B.  Long  and  another,  to  compel  Manson 
Bexford,  as  county  auditor  of  Day  county, 
to  print  the  names  of  certain  persona  as 
Bepublican  candidates  for  county  commis- 
sioners on  the  ballots  tx>  be  used  at  an  elec- 
tion, and  not  to  print  the  names  of  certain 
other  persons  as  candidates.    Writ  awarded. 

Sears  &  Potter,  for  relators.  Anderson  & 
Wadd^  for  opposing  candidates. 

HANBT,  J.  This  original  appUcatlon  tor 
a  writ  of  mandamus  commanding  the  de- 
fendant, as  auditor  of  Day  coun^,  to  print 
the  names  of  certain  persons  on  the  ballots 
to  be  used  at  the  coming  elections  in  that 
county,  as  Republican  candidates  for  county 
commissioners,  and  to  not  print  thereon  the 
names  of  certain  other  persons  as  Bepubli- 
can candidates  for  the  same  office,  was  heard 
in  connection  with  another  original  applica- 
tion for  a  similar  vrrit  on  Isehalf  of  those 
sought  to  be  excluded  by  this  proceeding, 
and  decided  in  favw  of  the  relators  here- 
in. The  reasons  for  sndi  decision  will  now 
be  given.  It  was  stipulated  by  the  parties 
that  the  Bepublican  county  convention,  duly 
called  and  held  in  Day  county  at  the  time 
prescribed  by  law,  nominated  four  candi- 
dates for  the  office  of  county  commlBsloner, 
whose  nominations  were  properly  certified, 
the  certificate  being  filed  with  the  county 
auditor;    that  the  call  for  such  convention 
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provided  for  the  nomination  of  such  candi- 
dates; that,  while  auch  convention  was  In 
Beaalon  and  when  It  was  about  to  consider 
ttie  qnestlon  of  nominating  commissioners, 
the  duly  elected  delegates  from  the  First  and 
Fifth  commissioner  districts,  who  had  been 
duly  seated  In  such  convention,  withdrew 
therefrom  to  the  rear  part  of  the  opera  house, 
and,  organizing  themselves  into  two  com- 
missioner district  conventions,  proceeded  to 
nominate  a  candidate  for  commissioner  In 
each  of  such,  districts;  that  these  district 
nominations  were  certified  by  the  officers  of 
each  district  convention,  the  certificates  be- 
ing filed  with  the  county  auditor;  and  that 
defoidant,  as  county  auditor,  refused  to 
print  the  names  of  either  set  of  candidates 
npon  the  ofl^dal  ballots. 

An  organized  political  party  cannot  have, 
at  one  time,  more  than  one  candidate  for 
the  same  office.  If  the  county  convention 
■was  authorized  to  nominate  county  commis- 
sioners, the  names  of  Its  nominees  are  the 
only  ones  which  can  lawfully  be  printed  on 
the  ballots  as  Republican  candidates  for  that 
ofiBce.  State  v.  Metcalf,  18  S.  D.  S93,  100 
N.  W.  923,  67  L.  R.  A.  831.  The  soKMlled 
"Caucus  Law"  (chapter  107,  p.  145,  Laws 
1906)    contains    the    following    provisions: 

"Section  1.  All  party  nominations  of  can- 
didates for  representatives  in  Ckjngress,  state, 
Jndlclal  and  county  officers,  presidential  elec- 
ora  and  delegates  to  the  national,  state  and 
connty  conventions,  shall  be  made  in  the 
manner  herein  provided.  All  otbo-  nomina- 
tions for  such  candidates  shall  be  by  petition 
In  the  manner  now  provided  by  law,  provid- 
ing that  no  nominations  made  by  petition 
shall  be  filed  previous  to  making  of  nomina- 
tions under  this  act,  and  no  name  of  a  party 
or  ticket  nominated  by  petition  shall  contain 
the  name  or  part  of  the  name  of  a  party 
ticket  nominated  under  the  provisions  of 
this  act" 

"Sec.  6.  All  party  county  conventions  held 
for  the  purpose  of  nominating  candidates 
for  county  officers  and  members  of  the  Legis- 
latnre  shall  be  held  on  the  first  Tuesday 
after  the  third  Monday  in  September  next 
preceding  the  election  at  which  such  candi- 
dates are  voted  on." 

It  also  preecrilies  the  time  for  holding 
conventions  for  the  purpose  of  nominating 
federal  and  state  officers,  circuit  Judges,  and 
members  of  the  Legislature,  where  more 
than  one  county  is  embraced  by  a  senatorial 
or  legislative  district  It  makes  no  provi- 
sion for  commissioner  district  convention& 
Prior  to  Its  enactment,  the  statute  provided 
that  "the  different  counties  of  the  state  shall 
be  divided  Into  commissioner  districts,  and 
the  commissioners  selected  from  districts, 
and  all  conventions  for  the  nomination  of 
county  commissioners  shall  be  held  by  the 
district  from  which  the  commissioner  is  to  be 
selected,  and  only  voters  of  that  district 
shall  participate  in  said  convention,  but  the 
whole  county  shall   vote  on  each  commis- 


sioner the  same  as  on  other  county  officers." 
Rev.  Pol.  Ck)de,  |  810.  Clearly  the  caucns 
law  requires  all  candidates  for  county  of- 
ficers to  be  nominated  by  the  county  con- 
vention; the  plain  and  unambiguous  lang- 
uage of  the  act  can  be  given  no  other  inter- 
pretation; and  if  county  commissioners  are 
county  officers  there  is  an  Irreconcilable  con- 
filct  between  its  provisions  and  the  former 
law  with  respect  to  the  method  of  making 
party  nominations  for  that  office.  "Although 
repeals  by  Implication  are  not  favored,  two 
lrre<:oncIlably  repugnant  acts  passed  at  dif- 
ferent times,  relating  to  the  same  subject, 
cannot  stand  together,  and  the  latter  operates 
to  repeal  the  former."  Busby  v.  Riley,  6  S. 
D.  401,  61  N.  W.  164.  That  county  com- 
missioners are  county  officers  in  the  ordinary 
and  legal  sense  of  the  term,  is  too  plain  to 
require  extended  argument  "Officers,  with 
regard  to  the  public  body  for  which  tiiey 
act  are  officers  of  the  general  government, 
state  officers,  county  officers,  and  municipal 
officers."  23  Am.  &  Bng.  Bncy.  (2d  Ed.)  827. 
"An  officer  of  the  county  is  one  by  whom  the 
county  performs  its  usual  political  functions, 
its  functions  of  government"  Id.  328;  She- 
boygan County  V.  Parker,  3  Wall  (U.  8.) 
93,  18  L.  Ed.  83;  State  v.  Brennan,  49  Ohio 
St  33,  29  N.  B.  503;  In  re  Carpenter,  7 
Barb.  (N.  Y.)  30;  In  re  Whiting,  2  Barb. 
(N.  T.)  613.  The  office  of  county  commis- 
sioner in  this  state  exists  by  reason  of  legis- 
lation anthorlzed  by  the  Constitution,  which 
declares  that  "the  Legislature  shall  provide 
by  general  law  for  such  county,  township 
and  district  officers  as  may  be  deemed  nec- 
essary." Const  art  9,  i  6.  An  examina- 
tion of  such  legislation  will  disclose  that  the 
county  government  Is  Intrusted  to  a  body 
designated  as  "a  board  of  county  commis- 
sioners"; that  the  numerous  powers  and 
duties  of  such  commissioners  almost  ex- 
clusively relate  to  county  affairs;  and  that 
they  are  elected  by  all  the  voters  of  the 
county,  "the  same  as  other  county  officers." 
Rev.  Pol.  Code,  H  809-865.  There  Is,  there- 
fore, no  escape  from  the  conclusion  that  the 
statutory  rule  regarding  party  nominations 
for  this  office  was  changed  by  the  act  of 
1906 — a  conclusion  demanded'  by  the  lang- 
uage of  the  act  Itself  and  consistent  with 
sound  public  policy,  because  It  Is  stricUy 
in  accord  with  the  spirit  of  popular  elections 
that,  where  an  officer  la  to  be  elected  by  all 
the  voters  of  any  given  territory,  the  nomina- 
tion of  a  candidate  to  represent  any  political 
organization  should  be  participated  In  by  all 
the  members  of  such  organization  in  such 
territory.  State  v.  Botwitt,  18  Mont  92, 
44  Paa  407.  So  it  clearly  was  competent 
for  this  county  convention  to  nominate  coun- 
ty commissioners.  It  alone  could  mal<ft 
Republican  Party  nominations.  And  It  is 
Immaterial  whether  a  different  method  had 
been  followed  for  years  In  Day  count.v.  as 
all  party  customs  must  necessarily  yield  to 
regulations  established  by  law. 
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For  these  reasons  the  relators  In  this 
proceeding  were  given  the  relief  prayed, 
and  the  application  on  behalf  of  the  candl- 
-dates  nominated  by  the  district  conventlcma 
was  dismissed. 

CORSON,  J.,  having  been  absent,  has  tak- 
-en  no  part  In  this  decision. 


HILB  T.  TROUPE,  County  Treaanrer,  et  aL 
<Supreme   Court   of   Nebraska.    Oct.   4,.  1906.) 

1.  PrrBMC  Lands  —  School  Lands  —  Lbask 

— FORFEITTTHE— REDEUFTION. 

A  lessee  of  school  landa  or  his  assignee 
under  a  lease  executed  pursuant  to  the  act  of 
February  24,  1883  (I/aws  1883,  p.  302,  c.  74), 
who  is  delinquent  of  payments  reserved  In  the 
Instrument,  is  entitled  to  redeem  from  a  for- 
feiture incurred  by  such  delinquency  at  any 
time  before  such  lands  shall  be  actually  re- 
sold or  re-leased. 

2,  SAiflfr— AasioNiaNT  of  Lbask— Recording. 

An  assignment  of  a  lease  of  school  lands 
tliat  was  executed  prior  to  the  passage  of  the 
act  of  March  6,  1885  (Laws  1^5,  p.  335,  c 
85),  is  not  affected  by  the  provisions  of  that 
act  requiring  such  assignments  to  be  recorded 
In  the  office  of  the  Commissioner  ftf  Public 
Lands  and  Buildings. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Buffalo  Coun- 
ty; Hostetler,  Judge. 

Action  by  Lorenzo  L.  Hlle  against  M.  N. 
Troupe,  as  county  treasurer  of  Buffalo  coun- 
ty, and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

H.  M.  Slncialr,  for  appellant  Norrls 
Brown,  Atty.  Gen.,  and  W.  T.  Thompsfm, 

Deputy  Atty.  Geo,  for  appellees. 

AMES,  a  In  December,  1883,  one  Reed 
became  a  lessee  of  a  certain  tract  of  school 
land  in  this  state  pursuant  to  a  statute  then 
In  force,  and  his  lease  became  by  purchase 
and  mesne  assignment  the  property  of  the 
plaintiff  herein  in  November,  1889.  At  that 
time  no  default  of  the  covenants  of  the  con- 
tract had  been  committed  by  the  assignors 
of  the  plaintiff,  and  be  at  once  entered  into, 
and  has  since  continued  In,  possession  of 
the  lauds,  and  has  made  lasting  and  valuable 
improvements  thereon,  claiming  a  right  there- 
to as  owner  of  the  Interest  created  by  the 
lease  and  as  assignee  of  the  Instrument  Con- 
tinuously, also,  from  that  time  until  the 
year  1004,  he  paid  the  annual  Installments 
of  rent  reserved  by  the  lease,  which  sums 
were  received  and  accounted  for,  without 
objection,  by  the  proper  official  authorities, 
as  belonging  to  the  public  educational  funds 
of  the  state.  The  plaintiff  became  delinquent 
of  an  installment  of  rent  stipulated  by  the 
contract  to  be  paid  for  the  year  1904,  and 
thereupon  the  lands  were,  by  authority  of 
the  board  of  educational  lands  and  funds, 
advertised  for  sale  or  lease,  pursuant  to  the 


statute,  as  having  been  forfeited.    Notice  of 
a  declaration  of  such  forfeiture  by  the  botid 
having  been  served  upon  the  plalntiS,  bcj 
at  once,  and  before  the  time  specified  in  tbel 
advertisement  for  offering  the  lands,  tender-' 
ed  to  the  treasurer  of  the  county  In  which  tlw| 
lands  lie  the  full  amount  of  all  delinquencies,' 
interest   penalties,  and  costs  that  had  ac- 
crued under  the  lease,  as  a  redemption  from, 
such  forfeiture.     But  the  treasurer,  acting 
under  the  advice  and  instruction  of  the  state 
board,  refused  the  tender  and  declined  tO| 
accept  the  money  offered,  for  the  sole  ex-i 
pressed  reason  that  the  time  for  such  redemp- ! 
tlon  had  expired.    The  board  thereupon  pro- ' 
ceeded  to  offer  said  lands  at  public  auction,' 
and  pursuant  to  that  procedure  executed  *' 
lease  of  them  to  one  Max  Scblund,  who  by ' 
virtue  of  bis  lease  claims  a   right  to  the . 
possession  of  them  and  of  the  Improvementa 
situated  thereon.    This  Is  an  action  upon  a 
petition   setting   forth   the   foregoing   facts, 
and    against   the    state    board,    the   county 
treasurer,  and  the  lessee,  Scblund,  to  obtain 
a  Judicial  decree  for  redemption.    A  general 
demurrer  to  the  petition  was  sustained,  and 
the  suit  dismissed.     The  plaintiff  appeala 
The  statute  in  force  at  the  time  the  lease 
In  suit  was  executed,  enacted  a  procedure  for 
tbe   declaration   of   forfeitures    In   cases  of 
delinquencies  In  payments  of  rents,  but  with 
the  following  proviso:    "Provided,  the  owner 
of  any  contract  of  sale  or  lease  so  forfeited 
may  redeem  the  same  by  paying  all  tbe  de- 
linquencies   and   costs    at  any    time    before 
tuch  hmi  l»  again  sold  or  leated.*'    Laws 
1883,  p.  311,  c.  74,  {  20.     This  proviso  re- 
mained In  force   until  1903,   when   it  was 
amended  (Laws  1903,  p.  672,  c.  100),  by  sub- 
stituting for  the  portion  thereof  printed  in 
Itellcs  the  words  "at  any  time  before  such 
land  is  advertised  to  be  leased  at  public  auc- 
tion," and  the  statute  as  theretofore  exist- 
ing was  then  repealed.    But  the  matter  with 
which  the  Lieglslature  was  dealing  was  not 
the  exercise  of  governmental  ftmctlons  mere- 
ly, but  one  having  reference  to  the  rights 
and  obligations  of  the  state  as  a  party  to 
certain   contracts,   and   it  is  a   well-settled 
principle  that  a  state  Is  as  powerless,  under 
the  operation  of  section  10  of  article  1  of  the 
Constitution  of  the  United  States,  to  Inipalr 
by  law  Its  own  contractual  obligations  as  It 
Is  to  affect  In  like  manner  the  contracts  of 
natural  persons.    Davis  v.  Gray,  83  U.  S.  203, 
21  L.  Ed.  447;    Hall  v.  Wisconsin,  103  U.  S. 
6,  20  L.  Ed.  302;  People  v.  Stevens,  71  N.  Y. 
648.    And  it  is  a  principle  much  older  than 
the  Constitution  of  the  United  Stotes  "that 
tbe  laws  which  subsist  at  the  time  and  place 
of  the  making  of  a  contract,  and  where  It  is 
to  be  performed,  enter  Into  and  form  a  part 
of  It,  as  If  they  were  expressly  referred  to  or 
Incorporated    In    Its    terms.    This    principle 
embraces  alike  those  which  affect-  Its  validity, 
construction,    discharge,    and    enforcement" 
United  States  v.  Qulncy,  71  U.  S.  636,  18  L. 
Ed.  403.    This  language  Is  authoritative  and 
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binding;   not  only  upon  this  court,  but  upon 
eT«7   branch  and  fnnctlonary  of  tbe  itate 
«DTemmeat.    And  It  la   aald  by  the  same 
Ugb    authority:    "Any    deylatlon   from    Its 
terms,     by    postponing   or    accelerating    the 
period  of  performance  which  it  prescribes,  or 
imposing  conditions  not  expressed  in  the  con- 
tract,   or  dl8i>en8ing  with  those  which  are, 
impairs    its  obligations."    Green  t.   Blddle, 
8  Wheat.    (U.   S.)   84,  5   L.   Ed.  547.    It  Is 
clear,  therefore,  that  the  right  of  redemption 
created     by    the    above-quoted    proviso    in 
tbe  statute  in  force  when  the  lease  in  suit 
was    made  became  Incorporated  with  and  a 
part    of  that  instrument.    The  proriso  bad 
notbing  to  do,  as  the  Attorney  General  con- 
tends  tbat  it  did,  with  mere  procedure  or 
wltb  tbe  remedy  by  which  tbe  state  was  and 
is  entitled  to  declare  and  enforce  a  forfeiture 
and  a  resale  or  re-lease  of  the  land;   bat  It 
is  entirely  distinct  therefrom  and  expressly 
designed  to  preserve  to  tbe  lessee  the  valu- 
able right  to  atone  for  his  delinquencies  and 
to    redeem  bis  land  from  forfeiture  at  any 
time   during  the  pendency  of  such  proceed- 
ings and  before  their  termination  by  an  ac- 
toal  resale  or  re-lease.    That  such  a  right  is 
a   contractual   one,   which   is  valuable  and 
rested  and  protected  by  the  above-mentioned 
constltatlonal  guaranty,  the  authorities  leave 
OS  no  room  to  doubt    Bronson  v.  KInzie,  1 
How.  (U.  8.)  311,  11  L.  Ed.  143;   Howard  t. 
Bogbee,  24  How.  (U.  S.)  461,  16  L.  Ed.  763; 
Corglll  V.  Power,  1  Mich.  369;  Moody  v.  Hos- 
kins.  64  Miss.  468,  1  South.  622;   Dorrlngton 
V.  Myers,  11  Neb.  388,  9  N.  W.  555;    United 
States  ▼.  Qulncy,  nbi  supra. 

Tlie   act  of   1903   was  therefore,   in  the 
respect    mentioned.    Inoperative    upon    tbe 
lease  in  question.     The  statute  enacted  in 
1883,  and  in  force  at  the  time  the  lease  in 
snit  was  executed,  contained  no  regulation 
wltb  reference  to  tbe  record  of  assignments 
of  such  instruments,  nor  requirement  tbat 
they   should  contain  any  stipulation  or  re- 
cital  relative  to  that  subject;    but  in  1885 
the    Legislature   passed   a   new   and   com- 
prehensive act  "to  provide  for  the  registry, 
sale,    leasing    and    general    management   of 
all  lands  and  funds  set  apart  for  educational 
purposes,  and  for  the  investment  of  funds 
arising  from  the  sale  of  such  lands"  (Laws 
1885,   p.  336,  c.   85),  and  to  repeal  an  act 
bavlng  a  similar  title  passed  In  1883;    the 
latter   being   tbe   statute   first   above   men- 
tioned.    The  new  act  provided  a  consider- 
able amplification  of  the  procedure  estab- 
lished  by   that   which   it   superseded,   and 
-contained  several  restrictions  and  regulations 
not  found  In  the  latter,  and  required,  among 
other  things,  that  leases  issued  pursuant  to 
it  should  contain   a  stipulation  or  recital 
that  "^o  assignment  of  such  lease  contract 
«baU  be  valid  unless  the  same  be  entered 
-of  record  in  tbe  office  of  the  Commissioner 
of  Public  Lands  and  Buildings."    Section  14, 
p.  841.     But  the  act  contained  no  general 


provision  relative  to  the  record  of  assign- 
ments of  leases  not  containing  such  stipu- 
lation or  recital,  nor 'any,  except  tbat  al- 
ready quoted,  with  respect  to  those  con- 
taining it,  so  that  the  requirement  did  not 
by  Its  terms  apply  to  the  record  of  assign- 
ments of  any  leases  except  such  as  should 
be  thereafter  executed  pursuant  to  Its  au- 
thority. If  the  Legislature  Intended  tbat 
the  regulation  with  respect  to  the  record 
of  assignment  should  have  prospective  oper- 
ation only,  and  should  be  applicable  solely 
to  leases  thereafter  to  be  executed  and  con- 
taining the  required  recital,  it  could  have  cho- 
sen no  more  apt  language  for  the  expression  of 
that  purpose.  It  cannot  be  supposed  to  have 
been  intended  to  have  unrestricted  retroact- 
ive operation,  because  the  Legislature  was 
incompetent  to  invalidate  previously  exe- 
cuted assignments  of  then  existing  leases, 
and  no  practical  object  would  have  been  ac- 
complished by  requiring  such  a  record  by 
persons  holding  or  obtaining  leases  through 
mesne  assignments,  because  a  record  of  the 
Immediate  assignment,  without  a  record  of 
those  intermediate,  would  not  have  disclosed 
a  chain  of  title  or  have  furnished  the  state 
board  or  tbe  public  wltb  any  useful  infor- 
mation. The  plaintiffs  title  was  acquired 
through  two  mesne  assignments,  both  of 
wblcb  were  executed  before  the  passage  of 
the  act  of  1885,  and  to  neither  of  which  can 
that  act,  by  any  possible  construction,  be 
said  to  have  been  applicable,  and  we  think 
tbat  It  had  no  application  to  the  Immediate 
assignment  to  the  plaintiff. 

This  conclusion  relieves  n*  from  a  neces- 
sity, which  might  otherwise  nave  been  im- 
posed upon  us,  of  deciding  the  questiont 
of  estoppel  which  were  much  discussed  in 
the  briefs  and  arguments  of  counsel  on 
both  sides.  We  may  say,  In  passing,  how- 
ever, that  we  much  doubt  that  equity  would 
permit  a  forfeiture  for  a  failure  to  record  an 
assignment  after  there  had  been  13  years' 
occupancy  under  it  in  good  faith,  accom- 
panied by  tbe  payment  of  that  many  years' 
rent  charges  and  tbe  erecting  of  lasting  and 
valuable  Improvements.  It  may  be  observed 
in  this  connection  that  it  is  not  the  lease 
that  the  statute  avoids  for  failure  to  record 
an  assignment,  but  merely  tbe  unrecorded 
assignment,  and  we  doubt  If  tbe  court  would 
permit  an  extension  of  a  forfeiture  of  the 
lease  itself,  or  make  a  failure  to  record  in  a 
case  like  this,  in  which  the  assignee  was 
known  to  be  actnally  in  possession  and  had 
made  payment  of  Installments  of  rent,  which 
the  state  bad  accepted  without  objection,  a 
cause  for  disturbing  the  plaintiff,  except  at 
the  instance  of  some  person  having  a  better 
right  It  Is  a  matter  of  indifference  to  tbe 
state  who  has  the  bare  legal  title  to  the  lease- 
bold  or  who  furnishes  the  redemption  money 
so  long  as  the  latter  is  not  a  mere  volunteer 
having  no  Interest  which  tbe  plaintiff  cec> 
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talnly  Is  not  Bat  for  reasons  already  stated 
we  do  not  find  It  necessary  to  express  an 
opinion  upon  these  qnestions,  and  therefore 
refrain  from  so  doing. 

We  are  satisfied  that  npon  the  facts  alleged 
in  the  petition  and  admitted  by  the  demur- 
rers the  plaintiff  is  entitled  to '  the  relief 
prayed  in  his  petition,  and  recommend  that 
the  judgment  of  the  district  court  be  re- 
versed, and  the  cause  remanded  for  furtiier 
proceedings. 

BPPBRSON,  O.,  concnrs.  OLDHAM,  O., 
not  Bitting. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  It  la  ordered  that  the 
judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
Inga. 


HARVEY   r.  OODDINO  et  al. 
(Supreme   Court  of  Nebraska.    Oct  4,   1006.) 

1.  jruoouEnr    Likn  —  OomtinoKmNT    ano 

DtlBATION— Efteot    OW    APPSAIi— Ehfobob- 
UES1. 

An  appeal  by  a  Judgment  defendant  to 
this  court  does  not,  in  the  absence  of  a  super- 
sedeas, operate  to  prolong  the  life  of  the  judg- 
ment lien. 

[Ed.  Note. — For  cases  in  point  see  toL  30, 
Cent  Dig.  Judgment  f  1406.] 

2.  Sauk— Spboial  Mandate   fbom    Supbehk 

OOUM. 

The  proTialon  of  section  609,  Code  of  Civil 
Procedure,  relative  to  a  judgment  lien  dating 
from  the  filing  of  a  special  mandate  from  this 
court  in  the  lower  court  has  exclusive  reference 
to  the  special  mandate  required  by  section  594, 
Id.,  in  case  this  court  upon  the  reversal  of  a 
judgment  in  whole  or  in  part  renders  such  judg- 
ment as  the  lower  court  should  have  rendered, 
instead  of  remanding  the  cause  with  directions 
to  the  lower  court  to  render  such  judgment 

[Ed.  Note. — For  cases  in  point  see  vol.  80, 
Cent  Dig.   Judgment   l§   1&»-1336.] 

8.  Savb— DoBifAirr  Judovert  —  Exxcutiok 
Bale— Title  or  PrntoHASEs. 

A  sale  of  real  estate  under  an  execution 
issued  on  a  dormant  judgment  Is  void  as  to 
one  who  acquired  title  to  the  property  from  the 
Judgment  debtor  during  the  life  of  the  judgment 
lien.  Gillespie  v.  Switzer,  62  N.  W.  2&,  43 
Neb.  772,  and  Link  v.  Connell,  67  N.  W.  476, 
48  Neb.  674,  modified. 

4.  Same— Effect  or  Attaohhent  Liek. 

In  an  action  aided  by  attachment  upon 
the  entry  of  judgment  the  attachment  lien  is 
merged  in  that  of  the  judgment  and  thereafter 
the  lien  is  a  mere  incident  to  the  judgment  and 
ceases  to  exist  when  the  judgment  becomes  dor- 
mant 

6.  FSAUDTTI.EnT    OORVETAROES    —    HUSBAND 

AND   Wife— Gift  to   Wife. 

A  gift  fjom  a  husband  to  his  wife  executed 
when  the  former  was  solvent  and  not  made  in 
contemplation  of  Insolvency  or  of  engaging  in 
some  hasardous  enterprise,  will  be  upheld,  if 
not  excessive,  considering  the  husband's  cir- 
cumstances at  the  time  the  gift  was  made. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  S§  243- 
247.] 


6.  Save— Bora  Fides  —  Evidence  —  Sum- 

OIENCT. 

Evidence  examined,  and  keM  to   establisli 
the  bona  fides  of  a  conveyance  from  a.  huab&nci 
to  his  wife. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  D^artment  No. 
2.  Appeal  from  District  Court  Otoe  County  ; 
Jessen,  Judge. 

Action  by  Belle  S.  B.  Harvey  against  Cor- 
delia J.  Godding  and  others  to  qnlet  title. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  enter  decree  for  plalntifl. 

B.  F.  Warren  and  Jas.  W.  Baton,  for  ap- 
pellant W.  F.  Moran  and  W.  A.  Corson,  for 
appellees. 

AliBBBT,  a    The  plaintiff.  Belle   S.   B. 
Harv^,  brought  this  suit  to  quiet  the  title 
to  certain  real  estate  In  Otoe  county.    Ttie 
controversy  is  between  her  and  the  defmd- 
ant  Cordelia  J.  Godding,  and  we  shall  refer 
to  them  hereafter  as  plaintiff  and  d^endant^ 
respectively.    The  defendant  Asa  Godding  la 
the  husband  of   Cordelia  J.   Godding,    and 
claims  some  Interest  by  virtue  of  such  re- 
lationship, but  not  otherwise.    The  defend- 
ant Mohrman  Is  In  possession  of  the  prop- 
erty, claiming  as  tenant  of  Mrs.  Goddlns- 
Plaintiff's  husband  is  the  common  source  of 
title.    The  plaintiff  claims  under  a  deed  ex- 
ecuted and  delivered  to  her  by  her  husband 
on  the  1st  day  of  June,  1896,  which  was  filed 
for  record  and  recorded  on  the  17tb  day  of 
December,   1897.    The  defendant  bases  her 
claim  of  title  to  the  property  upon  the  fol- 
lowing state  of  facts:    On  the  14th  day  of 
December,  1892,  the  First  National  Bank  of 
Omaha  commenced  an  action,  aided  by  at- 
tachment   against    the    plalntUTs    husband. 
The  writ  was  levied  upon  the  property  in 
question  on  the  19th  day  of  December  of  the 
same  year.    On  the  26th  day  of  March,  1896, 
a  judgment  was  rendered  against  the  plaln- 
tlfTs  husband  for  a  certain  amoimt  and  an 
order  entered  directing  a  sale  of  the  attached 
property.    The  judgment  defendant  prosecut- 
ed error  to  this  court,  without  a  supersedeas, 
where  the  judgment  of  the  district  court 
was  afilrmed  on  the  20th  day  of  October, 
1898.    For  some  reason  a  mandate  did  not  Is- 
sue until  the  6th  day  of  January,  1900,  when 
one  issued  commanding  the  district  court  "to 
cause  execution  to  Issue  carrying  Into  effect 
your   [Its]  said  judgment"   and  which  was 
filed   in   the  district  court  on  the  2d  day 
of  April,  1900.    The  first  writ  Issued  to  en- 
force the  judgment  was   an   order  of  sale 
Issued  <Mi  the  7th  day  of  September,  1901, 
whereunder  the  property  was  sold.    The  sale 
was  confirmed,  and  a  sherlfTs  deed  executed 
to  the  purchaser  on  the  9th  day  of  Norem- 
ber  of  the  same  year.    The  purchaser  at 
the  sheriff's  sale  subsequently  conveyed  to 
the  defendant    The  district  court  dlfflnlssed 
the  bill,  and  the  plaintiff  appeals. 
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The  plaintiff  contends  that,  because  more 
than  five  yean  had  Intervened  between  the 
date  of  the  judgment  against  her  husband 
and  the  Issuance  of  the  order  of  sale  there- 
on, the  Judgment  was  dormant,  and  not  a 
Hen  against  the  property  when  the  order  of 
sale  Issued,  and,  consequently,  that  the  sale 
of  the  property  under  such  order  of  sale 
was  Ineffective  to  devest  her  title.  On  the 
other  hand,  the  defendant  contends:  (1) 
That  the  period  during  which  a  Judgment 
remains  alive  and  continues  to  be  a  Hen  up- 
on the  real  estate  of  the  judgment  debtor 
Is  to  be  computed  In  this  case  from  the 
2d  day  of  April,  1900,  the  date  upon  which 
the  mandate  from  this  court  was  filed  In 
the  district  court,  commanding  the  district 
court  to  enforce  the  judgment  against  the 
plalntUTs  husband,  and,  consequently,  that 
the  judgment  was  alive  and  a  lien  upon  the 
property  when  the  order  of  sale  Issued  and 
the  sale  made  thereunder.  (2)  That,  ev«i  If 
the  judgment  had  become  dormant  and  had , 
ceased  to  be  a  lien  against  the  property  at 
the  time  the  order  of  sale  Issued,  the  sale 
and  subsequent  proceedings  under  said  judg- 
ment are  not  void,  but  merely  voidable,  and 
cannot  be  assailed  In  a  collateral  proceed- 
ing. 

The  defKkdanf s  first  contratlon  Is  based 
on  one  of  the  provisions  of  section  509,  Code 
Glv.  Proa  That  section,  so  far  as  is  mate- 
rial at  present,  is  as  follows:  "No  judg- 
ment heretofore  rendered,  or  which  hereafter 
may  be  rendered,  on  which  execution  shall 
not  have  been  taken  out  and  levied  before 
the  expiration  of  five  years  next  after  its 
rendition,  shall  operate  as  a  lien  upon  the 
estate  of  any  d^tor,  to  the  preference  of 
any  other  bona  fide  Judgment  creditor  [or 
purchaser] ;  but  in  all  cases  where  judgment 
has  been  or  may  be  rendered  In  the  Supreme 
Court,  and  any  spedai  mandate  awarded  to 
the  district  court  to  carry  the  same  into  ex- 
ecution, the  lien  of  the  judgment  creditor 
shall  continue  for  five  years  after  the  first 
day  of  the  next  term  of  the  district  court  to 
wbidi  mandate  may  be  directed."  The  de- 
fendant insists  that  the  mandate  from  this 
court,  on  the  judgment  against  plaintifTs 
husband,  was  a  special  mandate  within  the 
meaning  of  the  foregoing  section.  Dictum 
may  be  found  sustaining  this  position,  but 
we  do  not  think  it  is  tenable.  We  think  the 
special  mandate  referred  to  in  that  section 
Is  the  special  mandate  required  in  section  694 
of  the  Code  of  Civil  Procedure.  That  sec- 
tion is  as  follows:  "When  a  judgment  or 
final  order  shall  be  reversed  either  in  whole 
er  in  part,  in  the  Supreme  Court,  the  court  re- 
versing the  same  shall  proceed  to  render  such 
judgment  as  the  court  below  should  have 
rendered,  or  remand  the  cause  to  the  court 
below  for  such  judgment;  and  the  court 
reversing  such  judgment  or  final  order  shall 
not  Issue  execution  In  causes  that  are  re- 
moved before  them  on  error,  on  which  they 


pronounced  judgment  as  aforesaid,  but  shall 
send  a  special  mandate  to  the  court  below, 
as  the  case  may  require,  to  award  execution 
thereupon;  and  it  shall  be  the  duty  of  the 
Judges  of  the  Supreme  Court  to  prepare  and 
file  their  opinion  in  every  case  as  brought 
before  them,  within  sixty  days  after  the  de- 
cision of  the  same,  and  no  mandate  shall 
be  sent  to  the  court  below  until  the  opinion 
provided  for  by  this  section  has  been  filed. 
The  court  to  which  such  special  mandate  is 
sent,  shall  proceed  In  such  case  in  the  same 
manner  as  if  such  judgment  or  final  order  had 
been  rendered  therein,  and  on  motion  and 
good  cause  shown  it  may  suspend  any  execu- 
tion made  returnable  before  it  by  order  of 
the  Supreme  Court,  in  the  same  manner  as 
if  such  execution  had  been  issued  from  its 
own  court,  but  such  power  shall  not  extend 
further  than  to  stay  proceedings  until  the 
matter  can  be  further  heard  by  the  Supreme 
Court" 

The  foregoing  section  deals  with  cases 
wherein  this  court  has  rendered  a  Judgment 
of  reversal.  In  such  cases  it  is  optional  with 
this  court  either  to  proceed  to  render  such 
judgment  as  the  court  below  should  have 
rendered  or  to  remand  the  cause  to  the  court 
below  ft>r  such  Judgment  It  provides  that, 
in  case  the  former  course  is  pursued  and  the 
proper  judgment  rendered  In  this  court,  this 
court  may  not  Issue  execution  on  such  judg- 
ment but  shall  issue  a  special  mandate  to 
the  court  below  to  award  execution  "thereup- 
on." By  the  provisions  of  section  509,  there- 
fore. In  case  this  court  should  render  "such 
judgment  as  the  district  court  should  have 
rendered,"  instead  of  remanding  the  cause  for 
such  judgment  the  judgment  rendered  by  this 
court  would  continue  to  be  a  lien  upon  the 
property  of  the  Judgment  defendant  for  five 
years  from  the  date  of  filing  the  special  man- 
date in  the  district  court  The  two  sections 
Should  be  read  together — ^the  one  providing 
a  means  whereby  judgments  rendered  in  this 
court  may  become  a  Hen  upon  the  real  estate 
of  the  debtor  in  the  county  from  which  the 
proceeding  in  error  was  prosecuted;  the 
other  as  fixing  the  period  during  which  the 
lien  shall  continue.  Both  sections  refer  to  a 
"special  mandate."  The  latter  shows  the 
sense  In  which  the  makars  of  the  Code  used 
the  term.  There  is  nothing  In  the  Code  to 
indicate  that  they  used  It  in  any  other  sense. 
It  is  clear  to  us  that  the  special  mandate  re- 
ferred to  in  section  509  is  the  special  mandate 
required  by  section  594  to  be  Issued  to  the 
lower  court  commanding  it  to  execute  a 
judgrment  rendered  by  this  court  upon  the  re- 
versal of  a  Judgment  of  such  lower  court  In 
whole  or  in  part  and  has  no  application  to 
a  case  like  that  of  the  plaintiff's  husband, 
when  the  only  judgment  of  this  court  was 
one  affirming  the  judgment  of  the  lower  court 
and  which  called  for  no  special  mandate. 
An  execution  on  the  judgment  against  the 
plalntiff'B  husband  was  not  stayed  pending 
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his  appeal  to  this  court  It  would  follow  tbat 
tbe  Judgment  became  dormant  and  ceased 
to  be  a  lien  upon  his  property  at  the  end  of 
five  years  after  Its  rendition  and  before  the 
order  of  sale  in  question  issued. 

The  defendant's  second  contention  inyolves 
this  question :  Is  a  sale  of  real  estate  under 
an  execution  Issued  on  a  dormant  judgment 
TOid  or  merely  voidable  as  to  a  grantee  of  the 
Judgment  debtor,  who  took  title  from  the 
Judgment  debtor  while  the  Judgment  was 
alive  and  a  lien  on  the  proper^?  Three 
cases  decided  by  this  court  are  relied  upon  as 
sustaining  the  proposition  that  a  sale  thus 
made  is  not  void,  but  merely  voidable.  The 
first  is  Gerecke  v.  Campbell,  24  Neb.  306,  38 
N.  W.  847.  That  case,  however,  is  not  in 
point  There  an  execution  had  Issued  on  a 
dormant  Judgment  and  bad  been  levied  on  a 
crop  of  growing  com.  The  Judgment  debtor 
thereupon  paid  the  Judgment  and  the  levy 
was  released.  He  afterward  brought  suit 
against  the  Justice  who  issued  the  execution, 
claiming  that  he  had  paid  the  Judgment  un- 
der duress.  Tbe  question  finally  presented 
was  whether  the  execution  was  void,  or 
merely  voidable,  and  this  court  held  that  It 
was  voidable,  but  not  void.  It  will  be  ob- 
served that  there  the  executl<m  was  assailed 
by  the  Judgment  debtor  himself ;  here,  a  sale 
of  real  estate  under  an  execution  issued  on  a 
domant  Judgment  is  assailed  by  the  plaintiff, 
who  held  title  to  the  property  as  grantee  of 
the  Judgment  debtor  when  the  execution  is- 
sued and  the  sale  thereunder  was  made. 
The  distinction  between  the  two  cases  is  ob- 
vious. The  second  case  relied  upon  is  Ollles- 
pie  V.  Swltzer,  43  Neb.  772,  62  N.  W.  228,  and 
the  third  Is  Link  v.  Connell,  48  Neb.  674, 
67  N.  W.  475.  In  these  cases  the  sales  sought 
to  be  avoided  were  each  made  under  a  de- 
cree of  foreclosure  of  a  mortgage.  In  each 
case  the  sale  was  attacked  by  one  claiming 
title  by  conveyance,  mediate  or  immediate, 
from  the  mortgagor  subsequent  to  tbe  mort- 
gage, and  on  the  ground  that  more  than  five 
years  had  intervened  between  the  date  of  the 
decree  and  the  date  of  the  issuance  of  t^te 
order  for  the  sale  of  the  property.  Both 
cases  might  have  been  disposed  of  on  the 
ground  tbat  tbe  provisions  of  the  Code  with 
respect  to  the  time  when  a  Judgment  be- 
comes dormant  and  ceases  to  be  a  lleo  on 
the  real  estate  of  the  judgment  debtor  have 
no  application  to  a  decree  in  equity  for  the 
sale  of  specific  real  estate,  as  was  held  in 
Herbage  v.  Perree,  65  Neb.  461,  91  N.  W.  408. 
But  tbe  court  put  both  decisions  on  substan- 
tially the  same  ground,  namely,  that  "a  sale  of 
real  estate  to  satisfy  a  judgment  which  has  be- 
come dormant  under  the  provisions  of  section 
482,  Code  Civ.  Proc.,  Is  voidable  only,  and 
cannot  be  assailed  in  a  collateral  proceeding." 

There  Is  ample  authority  for  the  foregoing 
rule.  If  limited  to  the  judgment  debtor.  But, 
outside  of  the  two  cases  cited,  we  have  been 
unable  to  find  a  single  case  where  It  has  been 


applied  to  the  Judgment  debtor's  grantee, 
who  held  title  when  the  execution  issued  and- 
ttae  sale  thereunder  was  made.  The  rule, 
as  thus  extended,  Is  utterly  irreconcilable 
with  the  doctrine  that  when  a  Judgment  be- 
comes dormant  Its  lien  is  lost  as  against  a 
mortgage  executed  by  the  debtor  and  re- 
corded during  the  life  of  the  judgment  lieu 
(Flagg  V.  Flagg,  39  Neb.  229,  58  N.  W.  109),. 
and  that  when  a  dormant  Judgment  Is  revived 
it  is  not  a  lien  on  real  estate  conveyed  by 
the  Judgment  debtor  after  the  rendition  of 
the  Judgment  and  before  It  had  become  dor- 
mant (Halmes  v.  Dovey,  64  Neb.  122,  89  N. 
W.  631).  Even  where  execution  issues  during 
the  life  of  the  Judgment  lien,  but  the  sale 
made  thereunder  takes  place  after  the  time 
fixed  by  statute  for  the  termination  of  sncb 
lien,  except  In  the  stete  of  Missouri,  It  has 
been  uniformly  held,  both  in  this  country  and 
England,  that  the  title  acquired  by  such  sale 
is  precisely  the  same  as  though  the  judgment 
had  never  been  regarded  as  a  Uen,  and  that 
such  sale  does  not  operate  to  divest  a  title 
acquired  from  the  debtor  during  the  life  of 
the  Judgment  lien.  Freeman  on  Executions, 
S  206;  Freeman  on  Judgments  (4th  EJd.)  § 
394a.  In  Tucker  v.  Shade,  25  Ohio  St  366, 
the  court  said:  "It  is  well  settled  that  the 
title  of  a  purchaser  from  the  Judgment  debt- 
or is,  upon  the  judgment  becoming  dormant, 
discharged  from  the  lien,  and  that  a  subse- 
quent revivor  will  not  affect  such  title."  W» 
are  satisfied  that  the  rule  announced  and  ap- 
plied in  Gillespie  v.  Swltzer  and  in  Link  v. 
Connell,  supra,  is  too  broad,  and  tbat  it 
should  be  modified  and  restricted,  so  as  not 
to  apply  to  those  whose  rights  in  the  property 
have  been  acquired  from  the  debtor  during 
tbe  life  of  the  judgment  lien. 

The  fact  that  tbe  action  in  which  Judg- 
ment was  taken  against  piaintlfrs  husband 
was  aided  by  attechment,  and  that  the  Judg- 
ment contains  an  order  for  the  sale  of  the 
attached  property,  would  not  continue  the 
lien  beyond  the  period  fixed  by  statute^  nor 
bring  the  case  within  the  rule  announced  in 
Herbage  v.  Ferree,  supra.  In  that  case  the 
court  was  dealing  with  a  decree  In  equity 
entered  in  a  suit  where  the  relief  sought  and 
obtained  was  the  foreclosure  of  a  mortgage 
lien;  here  we  are  dealing  with  a  Judgment 
rendered  in  an  action  at  law.  When  tbe 
Judgment  was  rendered  the  attachment  lien 
was  merged  In  that  of  the  judgment  differ- 
ing from  an  ordinary  judgment  Hen  only  in 
that  It  related  back  to  the  levy  of  the  attach- 
ment A  Judgment  lien  is  a  mere  incident 
and  cannot  exist  Independent  of  the  Judg- 
ment When  the  Judgment  becomes  dor- 
mant the  lien  ceases  to  exist 

Another  defense  urged  to  the  plaintiff's 
suit  is  tbat  the  conveyance  of  tbe  property 
in  question  to  her  was  made  without  con- 
sideration and  in  fraud  of  her  husband's 
creditors,  including  tbe  Judgment  creditor 
hereinbefore  mentioned,  and  for  that  reason 
she  cannot  be  heard  to  assail  the  validity  of 
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a  Bak  inadd  midelr  iSi.  teecution  issued  In 
faTor  of  such  Judgment  creditor.  That  the 
plalntUTs  husband  was  Insolvent  when  this 
conyeyance  was  made  is  concluaiyeiy  es- 
tablished. Consequently  the  burden  is  upon 
tbe  plaintiff  to  show  that  the  conveyance  was 
made  in  good  faith.  National  Bank  v.  Chap- 
man, 50  Neb.  484,  70  N.  W.  39.  The  evidence 
in  uncontradicted  that  In  1882  the  plaintifTs 
husband  was  worth  more  than  |2,000,000 
OTer  and  above  his  debts.  His  business  was 
prosperous  and  not  attended  by  unusual 
hazards.  At  this  time  he  made  a  gift  to  his 
wife,  the  plaintiff  in  this  suit,  of  a  large 
tract  of  land  In  this  state.  It  is  not  claimed 
that  this  gift  was  made  in  contemplation  of 
Insolvency,  nor  that  it  was  excessive,  In  view 
of  the  husband's  flnancial  condition  and  that 
a  part  of  his  wealth  had  come  to  him  through 
her.  The  plaintiff  held  title  to  this  tract  of 
land  until  the  spring  of  1891.  s  At  that  time 
her  husband  and  one  of  the  corporations  with 
which  he  was  connected  had  become  involved 
in  debt,  and  it  was  arranged  between  him 
and  the  plaintiff  that  she  should  sell  the 
land  and  allow  him  to  use  the  proceeds  tem- 
porarily to  discharge  some  of  his  indebted- 
ness. The  sale  was  made  and  the  money 
loaned  by  the  plaintiff  to  her  husband.  Her 
husband's  affairs  became  more  and  more  in- 
volved until  1893,  when  he  was  forced  to 
mortgage  his  holdings  to  raise  money  and 
to  satisfy  his  creditors.  As  he  says  in  his 
testimony,  the  properties  were  put  in  groups, 
each  covered  by  a  mortgage.  The  property 
in  suit  then  belonged  to  him,  and,  intend- 
ing to  execute  a  mortgage  thereon  to  secure 
a  note  of  $1,200  to  be  turned  over  to  the 
plaintiff  to  secure  a  part  of  his  Indebtedness, 
he  executed  a  mortgage  describing  the  prop- 
erty as  "lots  1  and  2,  of  block  15,  in  the  town 
of  Syracuse,"  etc.,  Instead  of  lots  1  and  2,  of 
block  15,  Gray's  Second  Trustee's  addition 
to  the  town  of  Syracuse,  the  true  description. 
This  note  and  mortgage  were  turned  over  to 
the  plaintiff  for  the  purpose  stated.  Her 
husband,  unable  to  meet  his  obligations,  con- 
veyed the  fee  title  of  this  property  to  the 
plaintiff  by  its  true  description  on  the  1st 
day  of  June,  1895,  which  is  the  conveyance 
under  which  she  now  claims.  The  evidence 
adduced  by  the  plaintiff,  explanatory  of  the 
conveyance  of  the  property  to  her,  Is  un- 
contradicted, and,  while  some  discrepancies 
are  shown,  the  explanation  In  the  main  ap- 
pears reasonable  and  straightforward,  and 
sufficient  to  overcome  the  presumption  aris- 
ing from  the  fact  that  the  transaction  was 
between  husband  and  wife.  That  the  money 
loaned  by  the  plaintiff  was  derived  from  a 
sale  of  property  which  she  had  received  as 
a  gift  from  her  husband  is  immaterial,  be- 
cause the  gift  was  made  when  he  was  sol- 
vent and  not  contemplating  insolvency,  and 
was  not  excessive  in  view  of  his  drcumstauces 
»t  the  time.  Morse  v.  Raben,  27  Neb.  145, 
42  N.  W.  901;  Jones  v.  Clifton,  101  U.  S. 
■J2o,  25  It.  Ed.  908;    Sexton  t.  Wheaton,  8 


Wheat  (t.  S.)  229,  5  L.  Ed.  6(B.  The  plain- 
tiff was  one  of  her  husband's  creditors,  and 
he  had  a  right  to  make  a  preference  in  her 
favor.  Clarke  Drug  Co.  v.  Boardman,  50 
Neb.  687,  70  N.  W.  248;  Bank  v.  Chapman, 
eO  Neb.  484,  70  N.  W.  39. 

In  view  of  the  evidence,  and  the  law  gov- 
erning this  case,  as  we  understand  it,  the 
plaintiff  is  entitled  to  the  relief  prayed.  It 
is  therefore  recommended  that  the  decree 
of  the  district  court  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  favor  of  the  plaintiff. 

DUFFIE  and  JACKSON,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  a  decree  in  favor 
of  the  plaintiff. 


AITKEN  V.  CHIPPEWA  CIRCUIT  JUDOE. 
(Supreme  Court  of  Michigan.  Oct.  19,  1900.) 
Mandamus— Natdbe  and  Qbovhd»— Cohdi- 

TIONS  PBXCEDERT. 

Before  applying  for  mandamus  to  compel  a 
circuit  judge  to  set  aside  an  order  in  a  chancery 
cause  setting  aside  a  default  and  order  of  ref- 
erence, the  relator  should  move  for  the  vaca- 
tion of  the  order  setting  aside  default. 

[Ed.  Note.— For  cases  in  point,  see  vol.  83,. 
Cent  Dig.  Mandamus,  gj  46,  16.] 

Application  by  David  A.  Aitken  for  man- 
damus to  the  Chippewa  Circuit  Judge.  De- 
nied. 

M.  M.  Larmouth  and  M.  F.  McDonald,  for 
relator.  Warner,  Sullivan  &  Wliey,  for  re- 
spondent 

PER  CURIAM.  The  practice  pursued  in 
the  circuit  did  not  conform  to  chancery  rule 
7.  The  relator  is  also  in  fault  in  falling  to- 
move  for  the  vacation  of  the  order  setting 
aside  default  The  proper  practice  aa.  de- 
fendant's part  would  have  been  to  move- 
for  extension  of  time,  under  rule  6.  As  there 
is  still  time  to  proceed  anew  under  rule- 
7,  the  defendant  can  preserve  bis  rights. 

This  application  is  denied. 


WEGGB  V.  MADLEP.  et  al. 
(Supreme  Court  of  Wisconsin.     Oct  9,  1906.)- 

1.  BOURDABIES — StKEETS. 

A  grantee  of  a  lot  in  a  recorded  plat  takes- 
title  to  the  center  of  an  adJoininK  street,  sub- 
ject to  the  public  easement,  though  the  land  is 
described  by  metes  and  bounds  extending  to  the 
line  of  the  street  or  highway,  without  express 
reference  thereto,  or  though  the  land  deBcril>ed 
is  i)ounded  by  a  public  street  or  highway. 

[Ed.   Note.^ — For  cases  in   point,  see  vol.  8, 
Cent  Dig.  Boundaries,  §8  123-135.] 

2.  Saub — Dkscbiption — Constbuction. 

Plaintiff  claimed  title  to  a  part  of  two  Iot» 
in  a  recorded  plat,  described  as  commencing  at 
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«  point  50  feet  east  of  the  northwest  corner  of 
lot  1 ;  thence  east  on  the  north  line  of  such 
Jot  to  a  point  27^  feet  west  of  the  northeast 
comer  of  lot  1 ;  thence  south  90  feet ;  thenoe 
east  to  the  east  line  of  lot  2;  thence  soath  to 
the  southeast  comer  of  lot  2;  thence  west  on 
the  south  line  of  lot  2  to  the  east  line  of  O.'s 
land ;  thence  north  45  feet ;  thence  west  6  feet, 
and  thence  north  to  the  place  of  beginning. 
The  common  source  of  title  thereafter  conveyed 
to  defoDdant  parts  of  the  lots  described  as  com- 
mencing "at  the  northwest  comer  of  lot  No. 
1" ;  thence  soath  75  feet  along  the  west  line  of 
lots  1  and  2;  thence  50  feet  east,  parallel  to 
the  north  line  of  lot  2,  to  a  point  75  feet  south 
of  the  north  line  of  lot  1 ;  thence  north,  parallel 
to  the  west  line  of  lots  1  and  2,  75  feet,  to  a 
point  in  the  north  line  of  lot  1 ;  thence  west, 
along  the  north  line  of  lot  1,  50  feet,  to  the 
place  of  beginning.  Beld,  that  the  "northwest 
corner  of  Tot  1,"  referred  to  in  defendant's 
deed,  shonld  be  treated  as  located  at  the  point 
of  intersection  of  the  south  and  east  lines  of 
two  streets,  at  the  northwest  comer  of  lot  1, 


and  not  at  the  point  of  Intersection  of   the 
center  line  of  such  stteets. 

8.  Cosra — Sxpa^rate  Bnx. 

Where,  In  ejectment,  defendant's  mintor 
was  made  a  party  defendant,  as  was  aJao  hi* 
sole  heir  on  nis  death  pendente  lite,  and  ap- 
peared and  successfully  defended  the  salt  by 
a  separate  attorney,  a  full  bill  of  costs  «nd  dis- 
bursements, less  such  items  as  were  incurred  in 
defending  issues  common  to  both  the  defendants, 
were  properly  allowed  to  her. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Costs,  §{  356-368.] 

Appeal  from  Circuit  Court,  Milwaukee 
Goonty ;  Warren  D.  Tarrant,  Judge. 

Action  by  Boae  Wegge  against  Peter  H. 
Madler  and  others.  From  a  Judgm«it  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

The  following  plata  abow  the  claims  ot  the 
respective  partlea: 


Platof  surifeyof/ots  lA^  in  Block  ISrinV*  Wani    Otj  of  Milwaukee 
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Pbt.of  tfui^ay  of  lots  1&  2  m  Block  137in  I'^Ward  Ctty  ef  MOMuOlm 
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H«ovy  Vinta  •»  Lond    elofmod  t^  'plaintiff  under   Kost«n  d««d. 


This  Ifl  an  action  of  ejectment  The  facts 
are  undisputed  or  found  by  the  court,  and 
are  to  the  effect:  That  Ogden  avenue  runs 
east  and  west,  and  Is  80  feet  wide.  That 
Van  Bnroi  street  Is  80  feet  wide,  and  crosses 
that  avenue  at  right  angles;  that  the  north 
side  of  lot  1,  In  blodc  137,  abuts  upon  the 
south  side  of  Ogden  avenue,  and  the  west 
end  of  that  lot  also  abuts  upon  the  east  side 
of  Van  Buren  street  That  adjoining  that  lot 
on  the  south  side  thereof  Is  lot  No.  2  in  the 
same  block,  and  that  lot  also  abuts  upon  Van 
Buren  street  on  the  west  end  thereof.  That 
■aid  Iota  were  each  a  little  over  127  feet  long, 
east  and  west  and  a  little  over  60  feet  wide, 
north  and  south.  That  at  the  times  men- 
tioned Julius  G.  C.  Knsten  owned  the  por- 
tions of  tha  two  lots  here  In  question.  That 
March  21,  1902,  the  said  Hasten  agreed  in 

109  N.W.— 16 


writing  with  one  John  O.  Eleist  acting  for 
the  plaintiff,  to  convey  to  him  the  parts  of 
said  lots  described  as  commencing  at  a  [>oint 
50  feet  east  of  the  northwest  comer  of  said 
lot  1 ;  thence  east  on  the  north  line  of  said 
lot  1  to  a  point  27V^  feet  west  of  the  north- 
east comer  of  said  lot  1 ;  thence  south  90  feet ; 
thence  east  to  the  east  line  of  said  lot  2; 
thence  south  to  the  southeast  comer  of  said 
lot  2;  thence  west  on  the  south  line  of  said 
lot  2  to  the  east  line  of  Ormsby's  land ;  thence 
north  46  feet ;  tiience  west  6  feet ;  and  thence 
north  to  the  place  of  beginning.  The  strip  of 
land  27^4  feet  wide  off  the  east  end  of  said 
lots  was  during  the  times  herein  mentioned 
the  property  of  one  Sonlander.  Ip  pursu- 
ance of  that  agreement  the  said  Kasten  on 
April  19,  1902,  conveyed  the  same  land  there- 
in described  to  the  plaintiff.    On  May  12, 1902, 
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said  Kasten  conTeyed  to  the  defendant  Mad- 
ler  the  parts  of  said  lots  described  as  com- 
mencing at  the  northwest  corner  of 'lot  No.  1 ; 
running  thence  south  75  feet,  along  the  west 
line  of  said  lots  1  and  2;  thence  50  feet  east 
parallel  to  the  north  line  of  said  lot  2  to  a 
point  which  Is  75  feet  south  of  the  north  line 
of  lot  numbered  1;  thence  north,  parallel  to 
the  west  line  of  said  lots  1  and  2,  75  feet,  to 
a  point  In  the  north  line  of  lot  No.  1 ;  thence 
w«st,  along  the  north  line  of  said  lot  1,  SO 
feet  to  the  place  of  beginning.  This  action 
was  commenced  against  Madler  alone  May  22, 
1002,  and  to  the  complaint  therein  Madler,  by 
Carroll  &  Carroll,  his  attorneys  therein,  an- 
swered. Thereupon,  and  on  June  7,  1002,  the 
complaint  was  amended  by  making  the  said 
Julius  O.  G.  Kasten  a  party  defendant  To 
such  amended  complaint  therein  the  said  Kas- 
ten by  bis  attorney.  Otto  R.  Hansen,  made 
answer.  August  18,  1002,  the  said  Kasten 
died  intestate,  leaving  him  surrivlng  the  de- 
fendant Alma  Scheffer  as  his  sole  heir  at  law. 
Thereupon,  and  In  January,  1908,  a  separate 
action  of  ejectment  was  commenced  by  this 
same  plaintiff  against  the  said  Alma  Schefter 
and  Alfred  Scheffer,  her  husband,  and  they 
by  their  attorney,  John  F.  Burke,  made  an- 
swer to  the  complaint  therein.  April  18, 1903, 
the  two  actions  were  duly  consolidated.  Up- 
on the  trial  of  the  two  actions  thus  consoli- 
dated a  Jury  was  waived,  and  ^at  the  close  of 
the  trial  the  court  found  in  effect  the  facts 
stated,  and  upon  such  facts  and  the  admitted 
facts  reached  the  conclusion  in  effect  that  the 
title  to  the  premises  described  in  the  deed  to 
Madler  was  in  him  and  superior  to  any  claim 
or  title  thereto  in  tlie  plaintiff,  and  that  the 
plaintiff  was  forever  barred  from  having  or 
claiming  any  title  under  her  said  deed  from 
said  Kasten  to  the  land  so  owned  by  the  said 
Madler  adverse  to  him,  and  that  the  defend- 
ants have  their  costs  and  disbursements  there- 
in to  be  taxed,  and  ordered  judgment  to  be 
entered  therein  accordingly.  Such  Judgment 
was  duly  entered  July  8,  1006,  dismissing  the 
complaint  upon  the  merits,  and  adjudging 
that  Madler  was  entitled  to  the  irassession  of 
the  premises  described  In  bis  deed,  and  that 
Madler  recover  from  the  plaintiff  his  costs 
in  the  action  taxed  at  $160.55,  and  that  Al- 
ma and  Alfred  Scheffer  have  and  recover 
from  the  plaintiff  their  costs  in  the  action 
taxed  at  $56.22,  and  that  executions  issue  to 
enforce  such  judgment  From  such  Judgment 
and  the  whole  thereof  the  plaintiff  brings 
this  appeaL 

John  0.  Klelst,  for  appellant  Carroll  &  Car- 
roll, for  respondent  Madler.  John  F.  Burke, 
for  respondents  Alma   and  Alfred  Sbeffer. 

CASSODAX,  C.  J.  (after  stating  the  facts). 
It  will  be  observed  that  the  description  of  the 
land  conveyed  to  the  plaintiff  commenced  at  a 
point  SO  feet  east  of  the  northwest  corner 
of  lot  1,  whereas  the  description  of  the  land 


conveyed  to  the  defendant  Madler  commen- 
ced at  the  northwest  corner  of  lot  1.  Thus 
It  appears  that  the  northwest  comer  of  the 
lot  was  to  be  the  northwest  comer  of  Mad- 
ler's  land,  and  that  a  point  50  feet  east  of 
that  comer  was  to  be  the  northwest  comer 
of  the  plaintiff's  land.  The  important  ques- 
tion In  the  case,  therefore,  is  as  to  the  lo- 
cation of  the  northwest  comer  of  that  lot 
The  defendants  claim,  and  the  court  held, 
that  the  northwest  comer  of  the  lot  was  at 
the  point  of  intersection  of  the  south  line 
of  Ogden  avenue  and  the  east  line  of  Tan 
Buren  street  The  plaintiff  contends  that 
the  northwest  corner  of  that  lot  must  be 
understood  to  mean  at  the  point  of  Inter- 
section of  the  center  line  of  Ogden  avenue 
and  the  center  line  of  Van  Buren  street  In 
support  of  such  contention,  counsel  invoke 
the  well-established  rule  that  the  grantee  of 
a  lot  In  a  recorded  plat  takes  title  to  the 
center  of  an  adjoining  street,  subject  to 
the  public  easement  Ford  v.  C.  &  N.  W.  Ry. 
Co.,  14  Wis.  609,  80  Am.  Dec.  790;  Pettibone 
V.  Hamilton,  40  Wis.  402;  Norcross  v.  Qrif- 
flths,  65  Wis.  699,  606,  607,  27  N.  W.  606, 
66  Am.  Rep.  642;  Andrews  v.  Yonmans,  78 
Wis.  66,  47  N.  W.  804;  Brown  v.  City  of 
BaralKN),  08  Wis.  283,  74  N.  W.  223.  And 
this  is  so  even  where  the  land  is  describ- 
ed by  metes  and  bounds,  extending  to  the  line 
of  the  street  or  highway,  although  without 
express  reference  to  such  street  or  highway. 
Id.  The  same  is  trae  where  the  lot  or  land 
described  Is  bounded  by  a  public  street  or 
highway.  Gove  v.  White,  20  Wis.  425;  Llns 
V.  Seefeld,  120  Wis.  614,  615,  105  N.  W.  017, 
and  cases  there  cited.  But  in  view  of  the 
fact  that  the  owner  of  such  lot  or  land  has 
no  right  to  the  possession  or  occupancy  of 
any  portion  of  such  public  street  or  highway 
adjoining  the  same.  It  is  not  customary  to 
mention  sach  street  or  highway  In  making 
a  conveyance  of  such  lot  or  land.  It  was 
held  by  this  court  many  years  ago  that  the 
land  within  the  recorded  plat  of  any  city 
or  village,  "owned  and  occupied"  by  the  debt- 
or as  a  homestead,  was  a  quarter  of  an  acre, 
exclusive  of  the  public  street  upon  which  it 
abutted.  Weisbrod  v.  Daenicke,  86  Wis.  73. 
This  was  put  on  the  ground  that  "such  oc- 
cupation and  use"  by  the  owner  of  the  home- 
stead was  "inconsistent  with  the  public  ease- 
ment" in  such  street  The  correctness  of 
such  ruling  is  obvious.  It  Is  claimed  that 
the  contention  of  the  plaintiff  has  been  di- 
rectly adjudicated  in  other  Jurisdictions.  The 
cases  cited  and  seemingly  relied  upon,  how- 
ever, merely  reiterate  well-established  rules 
of  law  repeatedly  sanctioned  by  this  court  in 
cases  already  cited  and  many  others  which 
might  be  cited.  Cox  y.  Freedley,  88  Pa.  124, 
76  Am.  Dec.  684;  Low  v.  Tlbbetta,  72  Me.  92, 
89  Am.  Rep.  303;  Moody  .v.  Palmer,  60  Cal. 
31 ;  Potter  v.  Boyce  (Sup.)  77  N.  Y.  Supp.  24; 
Sweatman  v.  Bathrick,  95  N.  W.  ^2,  17  S. 
D.  138. 
At  the  time  of  making  the  contract  with 
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Klelst  tor  the  benefit  of  the  plaintiff.  Hasten 
owned  parts  of  lots  1  and  2,  having  a  front- 
age  on  Ogden  avenue  of  a  few  inches  more 
than  100  feet  In  making  that  contract  and 
the  deed  given  to  the  plaintiff  In  porauance 
thereof  Kasten  manifestly  Intended  to  con- 
vey, and  did  convey,  to  the  plaintiff  enough 
of  the  eastern  portion  of  the  lots  then  lo  own- 
ed by  him  to  give  a  frontage  of  GO  feet  on 
Ogden  avenue.  The  land  so  conveyed  ad- 
Joined  the  strip  of  land  belonging  to  Son- 
lander  and  mentioned  In  the  foregoing  state- 
ment. And  by  Kosten's  subsequent  deed  to 
Madler  he  intended  to  convey,  and  did  con- 
vey, the  balance  of  said  lots  so  owned  by 
him,  having  a  frontage  on  Ogden  avenue  of 
about  GO  feet  The  claim  of  the  plaintiff  that 
her  west  line  ran  in  a  northwesterly  direc- 
tion BO  as  to  give  her  a  frontage  of  more 
than  76  feet  on  Ogden  avenue,  leaving  leas 
than  24  feet  frontage  on  that  avenue  to  be 
conveyed  to  Madler,  Is,  In  our  Judgment  with- 
out foundation.  As  held  by  the  Supreme 
Court  of  Indiana,  the  lot  must  be  understood 
to  mean  the  land  Independently  of  the  street 
or  avenue.  Montgomery  v.  Hlnes,  184  Ind. 
221.  83  N.  E.  1100.  The  trial  court  properly 
held  that  the  plaintiff  had  no  cause  of  action. 

2.  Error  is  assigned  because  the  court  al- 
lowed the  defendants  Scheffer  to  tax  a  full 
bill  of  costs  and  disbursements.  No  objec- 
tion is  made  to  the  allowance  of  costs  and 
disbursements  In  favor  of  Madler.  He  de- 
fended as  purchaser  from  Kasten  who  was 
brought  into  the  case  as  defendant  Kasten 
died,  and  thereupon  Mrs.  Scheffer,  as  his 
sole  belr  at  law,  and  her  husband,  were 
brought  into  the  case  as  defendants.  Of 
course,  It  became  necessary  for  them  to  defend 
or  allow  Judgment  to  go  against  them  by  de- 
fault They  appeared  by  a  separate  attor- 
ney; and,  being  successful,  we  perceive  no  rea- 
son why  they  were  not  entitled  to  legitimate 
costs.  Of  course  the  items  of  costs  were  not 
to  be  anneceaaarlly  duplicated.  Accordingly 
the  trial  court  disallowed  to  the  Scheffers 
all  Items  that  were  common  to  both  Issues. 
We  perceive  no  error  in  such  ruling. 

The  Judgment  of  the  circuit  court  Is  af- 
llnned. 


HARPER  V.  ST.  PAUL  CITT  RT.  CO. 
(Supreme  Court  of  Minnesota.    Oct  19,  1906.) 

Stbjcr   Raiisoads— Irjuxies  to  Arihau)— 

Care  Rkquibed. 

When  dogs  are  engaged  in  fighting  upon 
street  railway  tradts,  and  are  apparently  ob- 
livloas  to  an  approaching  car,  the  motoneer, 
upon  discovering  them  In  a  position  of  peril. 
Is  Diqnired  to  exercise  reasonable  care  by  using 
proper  sifmals  or  checking  the  speed  of  hii 
car,  to  avoid  their  injury.  Evidence  suffldent 
to  sustain  the  verdict 

[Ed.   Note.— For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  {{  190-192.] 

(Syllaboa  by  the  Court) 


Appeal  from  District  Court,  Ramsey  Coun- 
ty; Oscar  Hallam,  Judge. 

Action  by  Edward  Harper  against  the  St 
Paul  0117  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Munn  &  Thygeson,  for  appellant  J.  W. 
Pinch  and  J.  R.  Blackwell,  for  respondent 

LEWIS,  J.  Verdict  In  favor  of  respond- 
ent for  $50  damages  for  the  killing  of  an 
English  setter  by  appellant  company.  Two 
wituewes  on  behalf  of  respondent  testified 
that  they  were  driving  in  a  southerly 
direction  on  the  west  side  of  tlw  street  car 
tracks  on  Snelling  avenue,  In  the  city  of  St 
Paul,  and  noticed  the  two  dogs  fighting  be- 
tween the  rails  of  the  east  track,  and  that 
they  remained  there  for  several  minutes  in 
fierce  combat  and  until  the  north-bound  car 
struck  them;  that  the  car  was  running 
about  12  or  15  miles  an  hour,  and  that  the 
motoneer  made  no  attempt  to  check  the 
speed  of  tbe  car  and  did  not  blow  any 
wbletle  or  ring  any  bell.  The  country  was 
level  for  a  distance  of  nearly  300  feet  and, 
if  the  testimony  of  these  witnesses  be  accept- 
ed as  true,  then,  if  in  the  exercise  of  his  usual 
duties,  the  motorman  must  have  seen  the 
dogs  on  the  track.  This  evidence  was  strong- 
ly denied  by  the  motorman  and  other  wit- 
nesses of  appellant,  but  was  credited  as 
true  by  the  trial  court  and  Jury,  and  we  are 
bound  by  their  decision. 

The  case  was  submitted  to  the  Jury  upon 
tbe  proposition  of  law  that  if  the  motoneer 
saw  the  dogs  on  the  track,  he  was  required  to 
use  such  care  as  a  reasonably  prudent  per- 
son would  exercise  under  like  circumstances 
to  avoid  collision  with  them,  and  if  it  ap- 
peared that  the  car  was  equipped  with  the 
usual  signals,  and  the  dog  was  on  the  track, 
and  tbe  motoneer  saw  him,  then  the  Jury 
should  determine  whether  tbe  motorman  did 
in  fact  give  such  signals  as  reasonable  prud- 
ence would  dictate  under  the  circumstancea. 
As  to  the  instruction,  It  is  very  dear  that 
the  trial  court  bad  no  intention  of  llmittog 
the  exercise  of  reasonable  care  to  the  usual 
signals,  but  also  had  In  mind  the  control  of 
the  speed  of  the  car  by  the  motoneer,  and  it 
was  quite  proper  to  mention  the  use  of  sig- 
nals as  bearing  upon  the  degree  of  care  re- 
quired. It  might  be  that  the  ringing  of 
the  bell  alone,  under  such  circumetances, 
would  not  have  attracted  the  attention  of 
tbe  animals;  but  it  was  not  error  to  refer 
to  the  usual  manner  of  giving  warning  of  tbe 
approach  of  the  car,  to  be  considered  upon 
the  general  question  submitted.  In  Smith  v. 
St  Paul  City  By.  Co.,  79  Minn.  254,  82  N. 
W.  677,  It  was  stated  that  a  street  car  com- 
pany was  not  required  to  stop  its  cars,  when 
running  at  a  legal  or  reasonable  rate  of 
speed,  to  avoid  collisions  with  dogs;  that 
ordinarily  dogs  may  be  presumed  to  take 
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care  of  tbemselTea,  and  the  motorman  may 
act  on  such  presumption.  This  was  a  cor- 
rect statement  of  law  with  reference  to  the 
facts  of  that  case,  and  we  adhere  to  that 
opinion,  believing  It  to  be  the  true  doctrine 
that  railways  should  not  be  held  to  the  same 
degree  of  care  with  respect  to  dogs  as  to 
other  animals  running  at  large,  such  as 
cattle  and  horses. 

As  to  such  animals  the  rule  Is  stated  In 
Moocre  V.  N.  P.  Ry.  Co.,  68  Minn.  90,  71  N. 
W.  903,  where  it  was  held  that  locomotive 
engineers  are  not  bound  to  keep  a  lookout 
for  animals  trespassing  cai  the  track,  nor  to 
presimie  they  will  be  there,  but,  having  no- 
tice of  their  presence  and  that  they  are  lia- 
ble to  injury,  are  bound  to  use  reasonable 
care,  at  least;  to  avoid  injury.  In  that  case 
some  horses  escaped  from  a  pasture  and  were 
running  on  the  railroad  track  ahead  of  an 
approaching  train,  and  the  engineer  ran  them 
down  without  making  any  eftort  to  avoid 
the  collision.  We  apprehend  that  the  same 
rule  should  not  be  applied  in  the  case  of 
dogs,  owing  to  their  superior  Intelligence, 
agility,  and  Instinctive  ability  to  get  out  of 
danger.  Consequently  persons  in  charge  of 
street  cars  should  not  be  required  to  slow 
down  merely  because  dogs  may  be  ronnlng 


In  the  vicinity  of,  along,  or  across  the  trades. 
Under  such  drcumstances,  motoneers  may 
well  asume  that  dogs  will  get  out  of  the  way. 
However,  under  the  law«  of  this  state  dogs 
are  property,  and,  whether  rightfully  or 
wrongfully  upon  the  tracks^  cannot  be  Ig- 
nored when  discovered  In  a  position  ot  dan- 
ger. In  this  instance  the  dogs  were  engaged, 
in  a  fierce  fight,  and  their  attention  was  not 
likely  to  be  attracted  by  the  noise  alone  of 
the  approaching  car.  If  the  motorman  was 
aware  of  their  situation,  then  he  should  have 
taken  reasonable  precaution  to  avoid  injury 
to  them.  There  la  no  hardship  In  such  a 
rule,  and  it  has  been  generally  applied,  or 
recognized,  in  this  class  of  cases.  Gltlzois' 
Rapid  Transit  Co.  ▼.  Dew,  100  Tenn.  317, 
45  S.  W.  790,  40  L.  R.  A.  618,  66  Am.  St. 
Rep.  764;  Melsdi  y.  Rochester  Electric  Co., 
72  Hun,  604,  26  N.  Y.  Supp.  244;  Marshall 
V.  Dallas  Consolidated  Electric  St  By.  Co. 
CTox.  Civ.  App.)  78  8.  W.  63;  Moore  v.  Elec- 
tric Co.,  136  N.  C.  654,  48  &  B.  822,  67  L.  R. 
A.  470;  Jones  y.  Bond  (C.  C.)  40  Fed.  281; 
St  liOtds,  A.  &  T.  By.  Co.  V.  Hanks.  78  Tex. 
300,  14  S.  W.  681.  11  li.  B.  A.  883;  Hamby 
y.  Samson,  106  Iowa,  112,  74  N.  W.  81^ 
40  li.  B.  A.  608,  67  Am.  St  Bep.  283. 
Ordor  affirmed. 
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In  re  BOBBINS'  ESTATE. 

FRYBBRGEB  ▼.  TURNER. 

(Sapreme  Oart  of  Minnesota.    Oct  19,  1900.) 

1.  TsvBn — Sau  or  Pbofkbtt— Pxibchask  bt 

ATTOBNKT  or  TBU8TIS— OORSEHT  OT  Bk»k- 
FICIAKT. 

A  cestui  que  trust,  who  consents,  or  with 
knowledge  of  the  transaction  subsequently  ac- 
qnieeces  in,  ttte  purcliase  of  a  portion  of  a  trust 
estate,  or  of  property  in  which  the  estate  is  in- 
directly Interested,  by  the  attorney  for  the  tras- 
tec,  for  the  purpose  of  aiding  the  trustee  in  set- 
tling the  estate,  will  not  be  heard  to  question 
the  propriety  of  the  transaction. 

[Ed.  Note.— For  cases  in  point,  see  voL  47, 
Gent.  Dig.  Tmsts,  i  245.] 

2.  ADinwiBTBATOBB — AoooTTHTnia — AmAIi— 
Jtjbibdiciior  of  Distkiot  Coubt. 

On  an  appeal  from  an  order  of  the  probate 
court  allowing  the  final  account  of  an  adminis- 
trator, the  district  court  cannot  determine  the 
right  of  the  administrator  to  compensation  for 
services  rendered  or  for  disbursementa  made 
subsequent  to  the  filing  of  his  account  In  the 
probate  court.  Although  the  matter  is  tried  de 
novo,  the  district  court  exercises  appellate  ju- 
risdiction only. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Gent.  Dig.  Executors  and  Administrators,  Si 
2249,  2254.] 

8.  TbiaI/— Paji-ubb  to  Haxx  Fihdinqs— Rb- 

FU8AI,  or  Rbqvut. 

Where  the  court  has  failed  to  make  findings 
upon  a  material  issue,  it  is  error  to  refuse  to 
make  specific  findings  requested  by  a  party  upon 
such  issue,  when  they  are  sustained  by  undis- 
puted evidence  or  by  such  a  preponderance  of 
evidence  that  a  finding  to  the  contrary  would 
not  be  allowed  to  stand. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  f  940.] 

(Syllabns  by  the  Court) 

On  reargnment    Order  reversed,  and  new 
trial  granted. 
For  former  opinion,  see  108  N.  W.  111& 

EUilOTT,  J.  A  reargument  was  ordered 
In  this  case,  and  uixm  further  consideration 
we  have  come  to  the  conclusion  that  the  or- 
der from  which  the  appeal  was  taken  must 
be  reversed,  and  a  new  trial  granted.  The 
facts  upon  which  the  controversy  arose  are 
fully  stated  In  the  former  opinion.  94  Minn. 
433,  103  N.  W.  217. 

The  case  was  tried  In  the  district  court  up- 
on the  record  brought  up  from  the  probate 
court  and  without  formal  pleadings.  It  is 
apparent  that  the  principal  issue  on  the  trial 
was  whether  Turner  bad  consented  to  the 
purchase  of  the  life  estate  by  Harrison  E. 
Fryberger,  or  had  subsequently  affirmed,  ac- 
quiesced in,  and  ratified  the  transaction.  The 
rule  which  was  announced  in  the  decision  of 
the  former  appeal  Is  a  necessary  and  salutary 
one ;  but  it  cannot  be  invoked  by  a  beneficiary 
who  consented  to  or  ratified  the  improper  trans- 
action. "Volenti  non  fit  Injuria."  A  cestui 
que  tmst  cannot  allege  that  to  be  a  breach  of 
trust  wblcb  has  been  done  under  bis  own 


sanction,  whether  by  previous  consmt  or  sub- 
sequent ratification.  Either  concurrence  In 
the  act  or  acquiescence  without  original  con- 
currence win  relieve  the  trustee  from  respon- 
sibility to  the  beneficiary.  In  Buell  v.  Buck- 
ingham, 16  Iowa,  284,  85  Am.  Dec.  516,  it  is 
said:  "A  purchase  of  trust  property  by  a 
trustee  Is  not  void,  but  voidable  in  equity. 
Sacb  sale  will  be  set  aside  for  fraud  or  bad 
faith;  but  when  it  is  clear  that  the  cestui 
que  trust  intended  that  the  trustee  should 
buy,  and  there  is  no  fraud,  concealment,  or 
advantage  taken  by  the  trustee.  It  will  be 
upheld  and  enforced."  In  Vreeland  v.  Van 
Horn,  17  N.  J.  Eq.  1S7,  Chancellor  Oreeu 
said:  "It  does  not  lie  in  the  mouth  of  a 
cestui  que  trust  to  complain  of  acts  or 
breaches  of  trust  that  were  caused  by  bis 
own  neglect"  In  Crutchfleld  v.  Haynes,  14 
Ala.  49,  the  court  said:  "If  a  cestui  que 
trust  consents  to  a  violation  of  his  duties  by 
a  trustee,  his  interest  in  the  trust  must  be 
subjected  to  the  protection  of  the  trustee." 
In  Hammond  v.  Hopkins,  143  U.  S.  224,  12 
Bvf.  Ct  418,  36  L.  Ed.  134,  it  was  held  that 
if  a  cestui  que  trust  acquiesces  in  the  sale  of 
the  trust  property  to  the  trustee,  he  cannot 
have  the  transaction  set  aside.  See,  also, 
Butterfleld  v.  Cowing,  112  N.  X.  486,  20  N. 
E.  369;  In  re  Nilee,  113  N.  Y.  547,  21  N.  E. 
687;  Perry,  Trusts,  vol.  1,  467;  Am.  &  Eng. 
Ena  vol.  28,  p.  1123  et  seq. 

Hence  if  Turner  consented  that  Harrison 
E.  Fryberger  might  purchase  the  outstand- 
ing estate,  or  with  knowledge  of  the  facts, 
after  the  purchase,  acquiesced  In  what  had 
been  done,  and  sought  to  avail  himself  of  the 
results  of  the  transaction,  he  was  not  In  a 
position  to  question  its  propriety  or  legality. 
We  are  strongly  Impressed  by  the  evidence 
which  tends  to  show  that  Turner  knew  what 
was  being  done  and  assented  to  It,  and  that 
after  the  purchase  had  been  made  by  Fry- 
berger he  acquiesced  therein.  If  this  is  tme, 
the  injustice  which  results  to  the  purchaser 
of  the  life  estate  by  the  application  of  the 
strict  rule  which  forbids  an  administrator 
or  his  attorney  to  become  personally  inter- 
ested In  any  part  of  the  estate  is  ap- 
parent But  the  trial  court  has  not,  so 
far  as  the  record  shows,  passed  upon  this 
Issue.  It  was  clearly  presented  and  litigated, 
and  Its  determination  was  vital  to  the  ap- 
pellant's case.  In  his  memorandum  the  trial 
judge  states  that  no  estoppel  was  made  out, 
but  this  cannot  taks  the  place  of  a  finding  to 
that  effect.  The  statute  requires  the  trial 
court  to  make  findings  upon  all  the  Issues 
In  the  case,  and  if  there  is  a  failure  to  find 
on  all  the  material  issues  raised  by  the  plead- 
ings, or  litigated  by  consent,  the  remedy  is 
by  a  motion  for  additional  findings.  Dun- 
nell,  Practice,  {  626,  and  cases  there  cited. 
Such  a  motion  was  made  by  the  administra- 
tor in  this  case,  and  the  court  declined  to 
make  the  findings  asked  for.    It  Is  tme  that 
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the  refusal  to  make  specific  findings  as  re- 
quested Is  not  necessarily  a  refusal  to  find  on 
the  issue  involved  therein.  The  court  may 
refuse  to  find  as  requested,  and  find  other- 
wise on  its  own  motion.  But  the  duty  to 
find  on  all  the  issues  is  imposed  upon  the 
court  by  the  statute,  and  If  this  is  not  done 
there  is  a  mistrial,  in  cases  where  the  at- 
tention of  the  court  is  called  to  such  omisr 
sion.  A  motion  for  particular  findings  as  to 
material  issues  on  which  the  court  has  failed 
to  make  findings  requires  the  court  to  make 
findings  on  such  Issues  as  he  may  find  the 
facts  to  be,  although  the  motion  to  make  the 
particular  findings  Is  denied.  If  proper  find- 
ings, directed  to  an  issue  which  Is  presented 
by  the  pleadings  or  which  was  by.  consent 
litigated,  are  asked  for,  it  is  error  to  refuse 
them  if  they  rest  upon  imdlsputed  evidence, 
or  the  evidence  to  the  contrary  is  so 
slight  that  a  contrary  finding  could  not 
stand.  As  this  case  was  tried,  the  court 
should  have  found  specifically  upon  the  Is- 
sue of  the  consent  or  acquiescence  of  Turner 
in  the  transaction  which  involved  the  pur- 
chase of  the  life  estate  by  the  attorney  for 
the  administrator,  and  the  refusal  to  find  as 
the  appellant  requested  did  not  relieve  the 
court  of  the  duty  to  make  a  proper  finding. 
The  administrator's  final  account  which 
was  filed  In  the  probate  court  claimed  com- 
pensation for  the  services  of  the  adminis- 
trator and  his  attorney  down  to  the  time  of 
the  filing  of  the  account  The  correctness 
of  these  items  was  involved  upon  the  trial 
in  the  district  court  The  probate  court  has 
original  Jurisdiction  to  determine  the  fees  of 
an  administrator  and  to  pass  upon  Us  dis- 
bursements. Section  3870,  Rev.  Laws  1905 
(in  substance  the  same  as  chapter  135,  p.  167, 
Laws  1901),  provides  ttiat  if,  on  appeal,  the 
order,  Judgment  or  decree  of  the  probate 
conrt  is  reversed  or  nullified,  "the  district 
court  shall  make  the  order  or  decree  whidi 
should  have  been  made  by  the  probate  court 
in  case  it  can  do  so,  and  if  It  cannot  It  shall 
remand  the  case  to  the  probate  court  with 
directions  to  make  such  order  or  decree,  or 
proceed  as  it  may  otherwise  direct"  On 
such  an  appeal  the  case  is  tried  de  novo  in 
the  district  oonrt  but  nevertheless  the  dis- 


trict court  ezerclaes  appellate  Jurisdiction 
only.  It  can  make  only  such  a  determination 
of  the  case  'as  the  probate  court  ought  to 
have  made.  It  follows  that  the  district  court 
cannot  determine  the  rights  of  the  adminis- 
trator or  bis  attorney  to  compensation  for 
services  rendered  after  the  appeal  from  the 
order  of  the  probate  court  But  the  district 
court  found  as  a  fact  that  "the  value  of  the 
personal  services  of  the  said  W.  O.  Fryberger 
as  administrator  of  the  said  estate,  up  to  and 
including  all  proceedings  in  this  court  and 
in  said  probate  court  relating  to  his  said 
final  account  is  the  sum  of  $65,  and  no  more ; 
and  the  value  of  the  services  of  said  Harri- 
son E.  Fryberger  as  attorney  for  said  es- 
tate and  for  said  administrator,  up  to  July, 
1905,  Including  proceedings  in  said  probate 
court  and  in  this  court  Is  the  sum  of  $155, 
and  no  more."  As  a  conclusion  of  law  the 
court  found  that  "no  further  coste  or  fees 
of  any  kind  should  be  allowed  against  said 
estate  by  reason  of  any  proceedings  relating 
to  the  final  account  of  said  administrator, 
either  in  the  probate  court  or  In  this  court 
for  the  personal  services  of  said  administra- 
tor, or  his  attorney."  It  was  error  to  at- 
tempt to  determine  the  right  of  the  ad- 
ministrator 01  his  attorney  to  compensation 
for  services  rendered  after  the  case  was  ap- 
pealed. The  matter  never  had  been  l)efore 
the  probate  court  and  no  issue  of  this  char- 
acter was  presented  In  the  district  court 
The  evidence  was  confined  to  the  value  of 
the  services  of  the  administrator  and  his  at- 
torney in  the  proceedings  In  the  probate  court 
No  evidence  was  offered  by  either  party  as 
to  the  value  of  the  services  which  had  been 
rendered  In  the  district  court  or  In  the  Su- 
preme Court  or  as  to  the  propriety  of  the 
disbursements  of  the  administrator  for  at- 
torney's fees  subsequent  to  the  filing  of  his 
account  The  application  of  the  administra- 
tor for  compensation  for  himself  and  attorney 
and  for  the  allowance  of  his  disbursements 
must  l>e  made  to  the  probate  court  and  af- 
ter It  has  passed  upon  the  matter  the  district 
court  has  the  right  upon  a  proper  appeal, 
to  review  the  action  of  the  probate  court 

The  order  appealed  from  is  therefore  re- 
versed, and  a  new  trial  is  granted. 
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CRAIO  r.  WARRBN. 
(Sapr«me  C<nirt  of  Minnesota.    Oct  19,  1906.) 

1.  LlBEZr-AcnOHABLX    WOBDB- 

A  certain  publication  held  to  b«  lil>elottB 
per  Be. 

[Ed.  Note.— For  cases  in  point,  see  voL  82, 
Cent.  Dig.  Libel  and  Slander,  {  34.] 

2.  SaICB — NOTIOB  TO  KETRACT — SUFFICIBMOT. 

The    statntory    notice    is    sufficient    if    it 
declares  the  entire  publication  to  be  false  and 
defamatory,  without  specifying  those  particular 
parts  which  constitute  libelous  matter  per  se. 
(Syllabos  by  the  Court.) 

Appeal  from  District  Court,  Pine  County ; 
F.  M.  Crosby,  Judge. 

Action  by  John  T.  Craig  against  W.  C. 
Warren.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Robert  O.  Saunders,  for  appellant.  M.  B. 
Hurley  and  L.  H.  McKnsick,  for  respondent 

LEWIS,  J.  The  complaint  charged :  That 
appellant  was  editor  and  pnbllsher  of  a  cer- 
tain weekly  newspaper  known  as  the  "Hinck- 
ley Enterprise,"  edited  and  published  at 
Hinckley,  Minn.,  and  goierally  circulated 
throughout  Pine  county.  That  August  20, 
1904,  appellant  did  falsely  and  maliciously 
wrtte  and  publish  tn  such  newspaper,  of  and 
concerning  respondent,  false,  libelous,  and 
defamatory  matter,  to  wit: 

"Grafters  Foiled. 

"Last  week  John  Button  complained  to  the 
State  Game  and  Fish  Commission  that  the 
deer  were  destroying  his  and  his  neighbor's 
gardens  and  asked  for  permission  to  shoot 
the  deer.  He  was  told  that  permission  could 
not  be  granted. 

"Dan  Collins  who  is  well  known  here  and 
claims  to  be  a  Deputy  State  Game  Warden, 
evidently  supposing  Hutton  would  take  the 
law  in  his  own  bands,  come  here  immedi- 
ately after  Hutton's  letter  was  published. 

"Sunday  In  company  with  John  Craig,  be 
drove  out  to  Hutton's  farm.  Tbey  found 
evidence  enough  of  deer,  but  no  evidence  of 
any  being  killed. 

"According  to  Mr.  Hutton  they  threatened 
to  arrest  him  unless  be  gave  them  $5.  This 
be  refused  to  and  soon  after  he  was  taken 
to  Craig's  saloon  where  another  demand  was 
made  for  money,  but  the  attempt  at  ex- 
tortion and  blackmail  failed  as  before." 

The  complaint  further  charged  that  Au- 
gust 25,  19(M,  respondent  served  q  person- 
ally signed  notice  upon  appellant  publisher, 
as  provided  by  section  5417,  Gen.  St.  1894, 
in  part  as  follows :  "To  W.  O.  Warren :  Yon 
are  hereby  notified  that  the  article  publish- 
ed by  yon  In  the  Hinckley  Enterprise  on 
the  twentieth  day  of  August,  1904,  of  and 
concerning  the  undersigned,  and  hereinaf- 
ter particularly  mentioned,  was  and  Is  false 


and  defamatory.  Said  article  was  published 
In  said  newspaper  on  the  day  above  men- 
tioned, in  the  fourth  column  and  on  the 
fifth  page  thereof,  and  was  as  follows,  to 
wit :  [The  article  set  out  In  full.]"  A  simi- 
lar cause  of  action  was  pleaded  with  refer- 
ence to  the  same  publication  In  another 
newspaper,  known  as  the  "Brookpark  Press," 
and  each  cause  of  action  was  demurred  to 
upon  the  ground  that  It  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action, 
and  the  following  grounds  are  urged  in 
support  of  the  demurrers:  That  the  notice 
is  not  sufficient,  and  that  the  complaint 
falls  to  identify  respondent  with  the  per- 
son libeled,  and  falls  to  show  the  libelous 
nature  of  the  matter  complained  of  with 
respect  to  respondent 

1.  The  article  as  a  whole,  if  false.  Is  li- 
belous per  se.  It  tended  to  Injure  the  rep- 
utation and  good  standing,  of  respondent, 
and  expose  him  to  public  hatred,  contempt, 
or  ridicule.  Section  6496,  Gen.  St.  1894; 
Davis  V.  Hamilton,  86  Minn.  209,  212,  88 
N.  W.  744;  State  v.  Shippman,  83  Minn. 
441,  86  N.  W.  431.  The  headline  of  the 
article,  "Grafters  Foiled,"  may  be  considered 
with  the  rest  of  it  in  determining  its  gen- 
eral  character.  Landon  v.  Watkins,  61  Minn. 
137,  68  N.  W.  616.  The  word  "grafting"  is 
commonly  used  to  designate  an  advantage 
which  one  person,  by  reason  of  his  peculiar 
position  of  superiority,  influence,  or  trust, 
exacts  from  another.  We  are  not  aware 
that  the  word  has  ever  received  any  Judi- 
cial definition,  but  as  applied  to  the  article 
under  consideration  It  certainly  was  Intended 
to  Imply  reprehensible  conduct  if  not  a 
crime,  on  the  part  of  respondent  The  com- 
plaint also  sufficiently  shows  the  applica- 
tion of  the  article  to  respondent  and  ap- 
pellant is  directly  named  as  the  author  and 
publisher  of  the  article,  and  there  Is  no  in- 
timation that  any  one  else  is  responsible 
tor  it  There  are  no  doubtful  words  or 
phrases  to  explain,  and  the  entire  article 
is  charged  as  being  false  and  defamatory, 
and  that  appellant  is  the  author  and  pub- 
lisher thereof. 

2.  The  notice  complies  with  the  statute. 
The  object  of  a  notice  is  to  enable  the  pub- 
lisher to  retract  The  article  in  question 
purports  to  relate  an  Incident,  and,  although 
the  culminating  feature  Is  contained  In  the 
last  paragraph,  the  entire  story  Is  branded 
as  false  by  the  notice,  and  the  publisher 
could  have  no  difficulty  in  determining  what 
he  was  called  upon  to  retract.  It  does  not 
follow  that  because  some  portions  of  a  pub- 
lished article  may  not  be  libelous  per  se, 
when  considered  separately,  the  notice  must 
specify  each  particular  part  which  contains 
the  essence  of  the  false  and  defamatory 
matter. 

Order  affirmed. 
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PBIZER-PAINTBR  STOVB  &  HBATBB  CO. 

V.   PEA8LEE. 
(Snpreme  C!onrt  of  Minnesota.    Oct  26,  1906.) 

1.  Nxw  Tbiai<— Motion— EzoEFTioNB  at  Tbi- 

iX. 

The  definite  and  specific  asaigmnent  in  a 
motion  for  a  new  trial  of  a  ruling  or  decision 
of  the  trial  court  constitutes  a  sufficient  ex- 
ception, under  chapter  113,  p.  121,  Gen.  Laws 

2.  Same. 

It  is  nnnecesary  to  follow  an  assignment 
so  made  with  a  formal  exception  to  the  ruling. 
S.  Saxes  —  Action  tob  Pbiob  —  Bbeach  or 

Wabeawty. 

In  an  action  to  recover  the  value  of  goods 
sold,  in  which  defendant  pleads  in  defense  a 
breach  of  warranty,  the  burden  to  prove  the  de- 
fense is  upon  defendant.  Plaintiff  need  not 
negative  the  defense  in  bis  case  in  chief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.   Dig.   Sales,   S!   1045,   12607l 

(Syllabus  by  the  CourtJ 

Appeal  from  Municipal  Court  of  Btlll- 
nrater;  A.  E  Doe,  Judge. 

Action  by  tbe  Prizer-Painter  Stove  &  Heat- 
er Company  against  M.  M.  Peaslee.  Action 
dismissed,  motion  for  new  trial  denied,  and 
plaintiff  appeals.  Beversed,  and  new  trial 
granted. 

Todd  &  Mayo,  for  appellant  S.  O.  Netba- 
way,  for  respondent 

BROWN,  J.  Action  in  tbe  municipal  court 
of  Stillwater  to  recover  the  value  of  a  heat- 
ing plant  gold  and  delivered  by  plaintiff  to 
defendant,  In  which  tbe  latter  pleaded  In 
defense  a  breach  of  warranty.  At  tbe  close 
of  plalntUTs  case,  tbe  action  was  dismissed 
on  defendant's  motion,  on  the  groimd  that 
the  evidence  failed  to  prove  tbe  allegations 
of  the  complaint  Plaintiff  thereafter  moved 
for  a  new  trial,  based  on  tbe  ground  that 
tbe  court  erred  In  dismissing  tbe  action,  and 
appealed  from  an  order  denying  It 

It  Is  contended  by  defendant  in  this  court 
that  there  was  no  exception  in  the  court 
below  to  tbe  order  dismissing  tbe  action,  and 
that,  therefore,  even  if  tbe  court  erred,  tbe 
rallng  cannot  be  reviewed,  citing  Stewart  v. 
Davenport,  23  Minn.  846.  If  counsel  were 
correct  in  tbe  contention  that  no  exception 
was  taken  in  tbe  court  below,  tbe  case  cited 
would  be  decisive  in  his  favor,  bat,  as  we 
c<mstnie  the  notice  of  motion  for  a  new  trial. 


an  exception  to  this  particular  rallng  was 
therein  properly  taken.  No  exception  was 
noted  at  the  trial,  bat  tbe  notice  of  motion 
for  a  new  trial  specified  as  a  ground  thereof, 
among  others:  "(2)  That  tbe  court  erred  in 
granting  the  motion  of  tbe  defendant,  made 
at  the  close  of  plaintiff's  testimony,  to  dis- 
miss the  action."  We  held  in  King  v.  Barn- 
bam,  83  Minn.  288,  101  N.  W.  802,  that  a 
distinct  and  specific  designation  in  a  motion 
for  a  new  trial  of  the  ruling  complained  of 
and  made  the  basts  of  the  motion  is  a  suf- 
ficient exception,  under  chapter  113,  p.  121, 
Gen.  Laws  1901,  dispensing  with  tbe  neces- 
sity of  taking  exceptions  at  tbe  trial.  The 
decision  In  that  case  controls  the  case  at  bar, 
and  we  follow  and  apply  It  It  Is  nnneca^ 
sary  to  follow  a  specific  assignment  of  error 
in  a  motion  for  a  new  trial  with  a  statement 
that  tbe  moving  party  excepts  to  tbe  ruling 
so  assigned.  An  exception  is  but  an  objec- 
tion to  a  ruling,  and  where  tbe  ruling  la 
particularly  pointed  out  and  made  tbe  basis 
of  a  motion  for  a  new  trial,  It  constitutes 
a  sufficient  exception. 

The  complaint  in  the  action  alleges  the 
sale  and  delivery  to  defendant  of  the  heating 
plant  in  question,  of  tbe  value  of  $216,  and 
tbe  evidence  on  the  trial  tended  to  show 
that  the  same  was  delivered  to  defendant  and 
by  him  installed  in  a  building  be  was  erect- 
ing for  third  parties.  It  further  appears 
that  tbe  purchase  price  has  never  been  paid. 
The  trial  coart  dismissed  the  action  on  the 
ground  that  plaintiff  should,  in  addition  to 
showing  a  sale  and  delivery  of  tbe  beating 
plant  have  shown  that  it  was  of  sufficient 
capacity  to  heat  the  building  In  which  It  was 
installed,  and  that  having  failed  to  prove 
this  fact  plaintiff  conld  not  recover.  The 
coart  below  erred  In  so  holding.  Tbe  defense 
to  the  action  was  a  breach  of  warranty,  tbe 
burden  to  prove  which  was  upon  the  defend- 
ant Beckett  v.  Gridley,  67  Minn.  37,  69  N. 
W.  622.  It  was  not  incumbent  upon  plaintiff 
to  negative  the  defense.  From  all  that  ap- 
pears from  the  evidence,  tbe  plant  was  suf- 
ficient to  heat  the  building  In  accordance 
with  tbe  contract  between  tbe  parties;  at 
least  there  was  no  evidence  to  the  contrary. 
If  It  was  not  and  there  was  a  breach  of  con- 
tract In  tills  respect,  defendant  should  have 
shown  It 

Order  reversed,  and  new  trial  granted. 
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WOLF  y.  EDMONSTON  et  al. 
(Supreme  Court  of  Minnesota.    Oct.  19,  1906.) 
MoKraAGKS— Pbiobitiks— Obdkb  or  Recobi>— 

PBESTTMPTIONa. 

When   two  mortgages   on   the   same  una, 
execnted  by  a  mortgagor  to  two  different  mort- 
eageea,  are  filed  for  record  at  the  same  time 
by  the  common  agent  of  the  mortgagees,  and 
no  instructions  are  given,  the  priority  of  the 
liena  is  determined  presumptively  by  the  order 
in  which  the  instruments  are  numbered  by  the 
register.     The   evidence   in   the   case   held  not 
sufficient  to  overcome  the  statutory  presumption. 
[Ed.  Note.— For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  S  380.] 
(Syllabus  by  the  Court) 
Appeal  from  District  Court,  Clay  Connty; 
Ifc  U  Baxter,  Judge. 

Action  by  Casper  Wolf  against  John  D. 
Edmonston  and  another.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Edwin  Adams  and  Jno.  M.  Hemingway,  for 
appellant    €.  A.  Nye,  for  respondents. 

EDIilOTT,  J.  In  an  action  to  determine 
adverse  elalma  to  the  N.  W.  %  and  S.  %  of 
the  S.  W.  %  of  secUon  6,  township  139, 
range  47,  in  Clay  connty,  the  court  found  that 
the  title  to  the  S.  %  of  the  S.  W.  %  Is  ab- 
solute In  the  plaintiff,  Casper  Wolf,  and  that 
the  N.  W.  %  of  said  section  Is  owned  In  com- 
mon by  Osper  Wolf  and  the  defendant  John 
Edmonston.  From  an  order  denying  a  new 
trial,  the  plaintiff  appealed  to  this  court  It 
is  conceded  that  Edmonston  is  the  ownw  of 
the  N.  %  of  the  S.  W.  %,  and  the  appeal 
involves  only  the  question  of  the  ownership 
ef  the  N.  W.  %  of  the  section.  For  con- 
TOiience  the  N.  W.  M  will  be  referred  to  as 
tract  A  the  N.  %  of  the  a  W.  %  as  tract 
B,  and  the  S.  %  of  the  S.  W.  %  as  tract  C!. 

1.  The  evidence  discloses  the  following 
facts :  (a)  Tract  A  In  question  was  acquired 
lyy  one  Moore  from  the  government  March 
1,  1881,  he  mortgaged  it  to  Edward  R.  Rug- 
gles  to  secure  a  loan  of  $900.  By  subsequent 
conveyances  the  title  passed,  subject  to  the 
mor^^age,  to  John  Erlckson.  The  Ruggles 
mortgage  was  foreclosed,  and  the  title  to  the 
land  became  absolute  in  Ruggles,  on  June  1, 
188a  April  27,  1887,  Ruggles  deeded  the 
land  back  to  Brickson  for  a  consideration  of 
$1387.  Of  this  amount  $387  appears  to  have 
been  paid  In  cash,  and  for  the  balance  Erlck- 
son gave  to  Ruggles  a  mortgage  on  the  same 
land,  (b)  At  this  time  Erlckson  also  owned 
tracts  B  and  C,  and  Ruggles  held  another 
mortgage  on  C.  Tract  B  was  free  from  In- 
cnmbrance.  June  20,  1887,  as  security  for 
the  payment  of  $1,600,  Erlckson  gave  a  mort- 
gage to  John  D.  Edmonston  on  A  B,  and  C! — 
the  entire  W.  %  of  section  6.  The  mort- 
gage to  Ruggles  for  $1,000  and  the  mortgage 
to  Edmonston  for  $1,500  were  executed  on  the 
same  day,  and  were  both  filed  in  the  office  of 
the  register  of  deeds  of  Clay  county  on  June 


20,  1887,  at  11  o'clock  a.  m.  In  these  trans- 
actions Ruggles  and  Edmonston  were  rep- 
resented by  Frank  J.  Bumham.  The  Rug- 
gles mortgage  was  by  the  register  of  deeds 
numbered  405,  and  the  Edmonston  mortgage 
40a  (c)  We  find,  then,  that  Just  prior  to 
June  20,  1887,  the  title  to  B  and  C  was  in 
John  Erlckson.  Ruggles  held  the  absolute 
fee-simple  title  to  A,  and  a  mortgage  on  C, 
which  it  is  conceded  subsequently  ripened 
Into  a  good  title.  Ruggles  deeded  A  to  Erlck- 
son. After  these  mortgagee  were  given,  Rug- 
gles then  held  a  mortgage  of  $1,000  on  A 
which  appellant  claims  was  a  first  Hen.  Ed- 
monston held  a  mortgage  for  $1,500,  which 
admittedly  was  a  first  lien  on  B  and  a  second 
lien  on  C,  and  which  respondent  Edmonston 
claims  was  a  Hen  on  A  co-ordinate  with  the 
Ruggles  mortgage  for  $1,000. 

2.  Neither  mortgage  was  ever  paid.  They 
were  both  foreclosed,  and  A  was  bid  in  by 
Ruggles  at  the  foreclosure  sale  of  March  17, 
1894,  for  the  sum  of  $1,712.  Edmonston  at 
the  sale  on  June  2,  1804,  bid  in  A,  B,  and  C 
for  tile  sum  of  $1,000,  leaving  a  balance  of 
his  debt  unpaid.  There  was  no  redemption 
from  either  sale,  Edmonston  acquired  ab- 
solute title  to  B,  and  entered  into  possession 
thereof,  and  subsequently  paid  taxes  there- 
on. Ruggles,  through  another  conveyance, 
acquired  title  to  C,  and  entered  into  posses- 
sion of  it  and  also  of  A,  upon  which  he  sub- 
sequently paid  taxes.  From  Ruggles  the 
land  passed  through  several  conveyances  to 
the  appellant  Wolf. 

8.  Was  the  Ruggles  mortgage  a  first  lien, 
or  were  the  Ruggles  and  Edmonston  mort- 
goges  co-ordinate  Hens,  on  A?  The  question 
of  priority  of  Hens  is  determined  by  the  in- 
tention of  the  common  agent  of  the  mort- 
gagees when  he  filed  the  instruments  for 
record.  The  two  mortgages  were  filed  by 
Bumham,  the  representative  of  both  mortga- 
gees, at  the  same  time,  and  there  Is  no  evi- 
dence to  show  that  he  gave  any  instructions 
to  the  register  of  deeds  as  to  the  order  in 
which  they  should  be  filed  and  numbered. 
Rev.  Laws  1906,  i  533  (Oen.  St  1894,  «  767), 
provides  that :  "Every  register  shall  Indorse 
plainly  upon  the  top  of  the  back  when  folded, 
of  each  Instrument  received  by  him  for  fil- 
ing or  record,  as  soon  as  received,  a  number 
consecutive  to  the  number  affixed  to  the  In- 
strument next  previously  received  and  shall 
enter  the  number  as  a  part  of  the  entry  re- 
lating to  such  Instrument  In  all  the  Indexes 
kept  in  his  office,  and  on  the  margin  of  the 
record  of  the  instrument  and  such  number 
shall  be  prima  facie  evidence  of  priority  of 
registration.  If  more  than  one  Instrument 
shall  be  received  at  one  time,  by  mail  oi 
other  like  enclosure,  the  register  shall  affix 
such  number  in  the  order  directed  by  the 
sender,  and  If  no  direction  Is  given,  then  In 
the  order  In  which  the  Instruments  actually 
come  to  bis  hand  In  opening  the  enclosure." 
In  the  absence  of  any  showing  to  the  contra- 
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ry,  we  must  therefore  hold  that  these  mort- 
gages took  priority  In  th«  ord»  in  which  they 
were  numbered.  Conn.  Mut  Life  Ins.  Co. 
<r.  King,  80  Minn.  82,  82  N.  W.  1103.  We 
■tart,  then,  with  the  presumption  that  the 
Rugglea  mortgage  was  a  first  Hen  on  the  tract 
in  question,  and  must  determine  whether  the 
record  contains  evidence  sufficient  to  sus- 
tain the  finding  that  Burnham  intended  that 
the  two  mortgages  should  co-ordinate.  Neither 
Ruggles  nor  Edmonston  was  ever  a  resident 
of  Minnesota.  They  were  both  represented 
by  Frank  J.  Burnham,  who  it  is  admitted 
was  the  general  agent,  fully  authorized  by 
ooth  to  make  loans,  to  reinvest  money  In 
his  hands,  pass  upon  the  sufficiency  of  se- 
curities and  titles,  collect  interest,  pay  taxes, 
and  generally  supervise  their  loaning  inter- 
ests and  do  everything  necessary  and  in- 
cidental thereto.  He  occupied  the  same  re- 
lation to  both  parties.  Respondent  infers 
that  Burnham  intended  that  the  mortgages 
should  be  co-ordinate  from  the  fact  tliat  they 
were  executed  at  the  same  time  by  the  com- 
mon agent;  that  each  party  took  his  mort- 
gage with  constructive  knowledge  of  the 
rights  of  the  other;  that  the  Ruggles  mort-. 
gage  was  no  more  a  purchase  mortgage  than 
was  that  of  Edmonston,  because  a  part  of 
the  proceeds  of  the  Edmonston  loan  was  used 
to  pay  Judgment  liens  already  on  the  land; 
that  the  Ruggles  mortgage  was  not  a  renew- 
al of  the  old  mortgage  of  1881;  and  from  oth- 
er circumstances  not  necessary  to  enumer- 
ate. 

We  do  not  think  the  evidence  Is  sufficient 
to  overthrow  the  statutory  presumption.  It 
points  rather  to  the  Inference  that  Burnham 
Intended  that  the  Ruggles  mortgage  should 
be  a  first  Hen,  and  thus  supports  the  statu- 
tory Inference.  Burnham  owed  an  equal 
du^  to  Ruggles  and  Edmonston.  It  will  be 
presumed  that  he  did  not  Intend  to  give  one 
of  his  Investing  clients  an  unfair  advantage 
over  the  other,  or  sacrifice  the  Interests  of 
the  one  for  the  benefit  of  the  other.  When 
the  question  of  making  these  loans  presented 
Itself  to  him,  Ruggles  held  the  absolute  title 
to  A.  He  had  $1,378  Invested  in  the  land. 
He  had  also  a  first  Hen  on  C.  Edmonston 
was  not  Interested  in  either  tract  It  may  be 
assumed  that  Burnham  wished  to  readjust 
matters  and  give  Erickson  another  chance. 
To  do  this  required  some  cash,  and,  as  he 
had  money  belonging  to  Edmonston  ready  for 
Investment,  he  decided  to  use  it  In  this  way. 


It  does  not  appear  that  be  Intended  to  pat 
Ruggles  in  a  worse  position  than  he  was  al- 
ready in.  Erickson  had  lost  A,  and  was  hav- 
ing difficulty  in  paying  what  was  due  on  C. 
He  held  B  free  from  incumbrance.  Bum- 
ham  loaned  Erickson  $1,600  of  Edmonston'a 
money.  The  only  land  which  Erickson  had 
free  from  Incumbrance  was  B,  and  upon  this 
the  Eldmonston  mortgage  was  made  a  first 
Hen.  It  was  the  primary  security,  but  as 
additional  security  the  mortgage  was  made 
to  cover  A  and  C  also — the  entire  W.  %  of 
the  section.  It  would  be  unreasonable  to  in- 
fer that  he  intended  to  deprive  Ruggles  of 
the  security  of  the  land  which  he  already 
owned  in  fee  and  which  he  was  selling  back 
to  Erickson.  The  value  of  the  latter's  equity 
in  A  was  increased  by  the  payment  of  $387 
In  cash,  and  Edmonston's  second  lien  was  in- 
creased in  value  to  this  extent  The  Ruggles 
mortgage  was  to  all  intents  and  purposes 
a  purchase-money  mortgage.  By  coordinat- 
ing the  two  mor^ages,  Ruggles,  without  any 
apparent  reason  or  benefit  would  have  been 
deprived  of  three-fifths  of  his  security.  We 
find  nothing  in  the  evidence  that  leads  ns 
to  the  conclusion  that  Burnham  intended 
such  a  result  His  subsequent  actions  show 
^hat  he  understood  that  Ruggles  had  a  first 
mortgage  on  A  He  had  personally  guaran- 
tied the  payment  of  the  mortgage  debts,  and 
yet,  when  the  mortgages  were  foreclosed,  he  bid 
in  the  entire  half  section  for  Edmonston  for 
$1,000,  leaving  himself  personally  liable  forthe 
balance.  The  Inference  is  tliat  he  understood 
that  Eidmonston  was  purchasing  subject  to 
the  Ruggles  mortgage.  After  the  expiratl<ni 
of  the  time  for  redemption,  Burnham  took 
charge  of  the  lands  for  his  clients,  and  cred- 
ited A  to  Ruggles  and  B  to  Edmonston,  and 
thereafter  paid  the  taxes  upon  each  tract 
in  the  name  of  the  respective  owners.  He 
also  acted  as  Ruggles'  agent  In  selUng  the 
quarter  section  in  question.  There  are  many 
other  circumstances  which  point  to  the  same 
conclusion.  The  weight  of  the  evidence  sup- 
ports. Instead  of  overthrows,  the  statutory  pre- 
sumption, and  it  follows  that  the  court  was 
in  error  in  holding  that  the  appellant  and  re- 
spondent are  respectively  the  owners  of 
equal  undivided  interests  in  the  N.  W.  ^,  of 
section  e.  The  respondent  Edm<mBton  has 
no  interest  in  said  land. 

The  order  from  which  the  appeal  was  tak- 
en is  therefore  reversed,  and  a  new  trial 
granted. 
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BTATB  T.  STROSCHBIN. 
<Sapreme  Court  of  Minneaota.    Oct.  19,  1906.) 

1.  STATUTSS — CONSTBUOTION— RBVIBIONS. 

The  rule  for  construins  revised  statute* 
permits  a  reference  to  and  examination  of 
prior  Btatatea  for  the  purpose  of  ascertaining 
the  intent  of  the  Legislature,  when  the  revised 
statute  is  ambiguous  or  susceptible  of  two  con- 
stractions. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  4A, 
Cent.  Dig.  Statntea,  {  312.] 

2.  Iktoxica,tiro  Liquosb— Salk  to  Mufoaa— 
Statutes. 

It  has  always  been  the  policy  of  oar  Legis' 
lature  to  protect  the  youth  of  the  state  from 
the  contaminating,  immoral,  and  vicious  in- 
floencea  connected  with  the  saloon  traffic  and 
there  was  no  intention  on  its  i>art  in  the  Etat- 
ntory  revision  of  1906  to  depart  from  that 
policy. 

3.  SAin. 

The  several  section*  of  the  Revised  Laws 
of  1905  regulating  the  sale  of  intoxicating  liq- 
uor construed,  and  held  to  prohibit  the  sale  to 
minors  precisely  as  such  sales  were  prohibited 
prior  to  the  recent  revision  of  the  statute*. 
(Syllaboa  by  the  Court.) 

Case  certifled  from  District  ConrC  Lyon 
Ooonty;  B.  F.  Webber,  Judge. 

Ferdinand  Stroscheln  was  convicted  of 
selling  Intoxicating  liqnors  to  a  minor.  A 
general  demtirrer  to  the  Indictment  was  over- 
mied,  and  the  cause  certifled  to  the  Supreme 
Court  tor  the  determination  of  certain  ques- 
tions. Affirmed,  and  remanded  for  further 
proceedings. 

B.  T.  Tonng,  Atty.  Qen.,  BJom  B.  Olslaaon, 
Co.  Atty.,  and  0.  A.  Leode,  for  the  State. 
Tbos.  B.  Davla,  for  defendant 

BROWN,  J.  Defendant  was  charged  by 
the  indictment  against  blm  with  the  crime 
of  selling  intoxicating  liquor  to  a  minor.  He 
interposed  a  general  demurrer  to  the  Indict- 
ment, which  was  overmled.  and  the  trial 
court  certifled  the  cause  to  this  court  for  the 
determination  of  the  following  questions: 
<1)  Whether  the  Indictment  states  facta  suffl- 
dent  to  constitute  a  public  offense;  (2)  if  It 
states  a  public  offense,  of  what  section  of 
the  statutes  do  the  facts  alleged  show  a  vio- 
lation; and  (3)  what  section  of  tlie  statutes 
prescribes  the  penalty  for  the  offense  char- 
ged? The  essential  parts  of  the  Indictment 
are  substantially  as  follows:  That  defend- 
ant on  the  17th  of  May,  1906,  at  the  village 
of  Cottonwood,  in  the  county  of  Lyon,  did 
unlawfully  sell  and  dispose  of  Intoxicating 
liquor,  namely,  eight  glasses  of  beer  of  the 
value  of  40  cents,  to  one  Carl  Lerstad,  the 
said  Lerstad  being  then  a  minor  person,  un- 
der the  age  of  21  years. 

The  question  whether  the  Indictment  states 
a  public  offense  involves  a  construction  of 
those  portions  of  the  Revised  Laws  of  1906, 
regulating  and  controlling  the  sale  of  In- 
toxicating liquors.  It  Is  contended  by  de- 
fendant that  imder  the  terms  of  the  new 
statutes  It  Is  not  an  offense  for  a  licensed 


saloon-keeper  to  sell  his  wares  to  a  minor; 
that  such  sales  are  a  violation  of  the  law 
only  when  made  after  notice  forbidding  the 
same  has  been  given  by  the  parents  or  guard- 
ian of  the  minor.  In  this  contention,  urged 
with  much  ingenuity  by  counsel  for  defend- 
ant, we  are  unable  to  concur.  The  new 
statutes  on  the  subject  of  the  sale  of  intoxi- 
cating liquors  are  not,  perhaps,  so  clear  and 
specific  as  they  might  have  been  made.  Sec- 
tion 1519  provides,  generally,  that  any  per- 
son who  shall  sell  any  intoxicating  liquors 
In  quantitieB  less  than  5  gallons,  or  in  any 
quantity  to  be  drunk  upon  the  premises, 
"except  as  hereinafter  provided,"  Is  guilty 
of  a  misdemeanor,  and  shall  be  punished  by 
a  fine  of  not  less  than  $50  and  the  costs  of 
prosecution,  and  by  Imprisonment  in  the 
county  Jail  for  not  less  than  SO  days.  This 
section  prohibits  all  sales  of  intoxicating 
liquors  in  qnantities  less  than  6  gallons,  ex- 
cept as  expressly  provided  by  other  sections. 
Section  1520  permits  pharmacists,  duly  li- 
censed to  carry  on  their  business,  to  dis- 
pense such  liquors  upon  the  prescription  of 
a  reputable  and  licensed  physician;  and 
section  1521  provides  that  any  person  duly 
licensed  by  proper  authority  may  sell  such 
liquors  in  the  room  named  In  bis  license,  at 
the  time,  in  the  manner,  and  to  the  persons 
allowed  by  law,  but  not  otherwise.  While 
section  1532  prohibits  a  sale  by  a  licensed 
dealer  on  certain  days  named  In  the  section, 
section  1533  prohibits  the  sale  at  certain 
places,  and  section  15S4  declares  a  sale  to 
minors,  pupils,  students  in  any  educational 
institution,  Intoxicated  persons,  or  spend- 
thrifts, to  be  Illegal.  Section  1559  provides 
that  any  person  selling  liquors  to  a  minor 
after  notice  by  a  parent  or  guardian  of  such 
minority  shall  be  deemed  guilty  of  a  mis- 
demeanor and  punished  by  a  flue  of  not  less 
than  $50  or  more  than  $100,  and  Imprison- 
ment for  not  less  than  30  days  or  more  than 
90  days.  We  find  In  these  several  sections 
the  general  prohibition,  except  as  permitted, 
and  the  express  grrant  of  authorl^  to  sell, 
and  the  place  where  the  business  may  be 
carried  on,  certain  restrictions  as  to  persons 
to  whom  sales  may  be  made,  and  specific 
prohibition  against  sales  to  minors  after  no- 
tice from  parents  or  guardian.  It  is  the 
claim  of  defendant  that  Inasmuch  as  no 
specific  punishment  Is  imposed  for  a  violation 
of  section  1534,  prohibiting  generally  the  sale 
to  minors,  section  1559  Is  the  only  statute 
now  in  force  on  the  subject.  The  question 
presented  is  whether  this  contention  is  sound. 
As  already  observed,  these  various  provi- 
sions of  the  statutes  are  not  clear.  They 
leave  the  question  somewhat  In  doubt.  The 
rules  for  the  Interpretation  of  Revised  Stat- 
utes or  Codes  resolve  tbemaelvesi  Into  one  in- 
quiry, applicable  alike  to  the  construction  of 
all  legislative  enactments,  vis.,  the  lesrlslatlve 
intent.  If  the  language  of  the  Revised  Stat- 
utes be  plain  and  free  from  doubt,  the  will 
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of  the  lawmakers  must  be  aBcertained  there- 
from, unaided  by  prior  statutes  on  the  sub- 
ject If  of  doubtful  meaning  or  import,  or 
susceptible  of  two  constructions,  the  prior 
statutes,  of  which  the  new  is  the  revision, 
may  be  resorted  to  for  the  purpose  of  render- 
ing the  new  clear.  Or,  as  expressed  by  the 
Supreme  Court  of  the  United  States,  prior 
statutes  may  be  resorted  to  tor  the  purpose 
of  solving,  but  not  to  create,  an  ambiguity. 
Hamilton  v.  Rathbone,  175  U.  S.  414,  20  Sup. 
Ct.  155.  4c4  li.  Ed.  219.  Taking  the  various 
sections  of  the  new  statutes,  in  connection 
with  the  settled  law  of  the  state  on  the  sub- 
ject prior  to  the  revision,  we  have  no  doubt 
that  the  Legislature  Intended  to  retain  the 
old  law  in  all  Its  essential  respects.  It  has 
always  been  the  policy  of  this  state  to  pro- 
tect the  youth  of  our  land  from  the  immoral 
and  vldouB  Influences  connected  with  the 
liquor  traflSc,  and  to  guard  them  so  far  as  pos- 
sible from  the  formation  of  a  habit  inimical 
alike  to  them  and  to  the  welfare  of  society. 
Since  1866  a  provision  has  remained  upon 
our  statute  books,  substantially  like  section 
1569  of  the  Bevised  Laws,  prohibiting  the 
sale  of  liquor  to  minors  after  notice  to  the 
liquor  dealer  by  iwrents  or  guardian;  and 
since  1877  all  sales  to  minors  have  been  pro- 
hibited, without  regard  to  Whether  such  no- 
tice be  given  or  not  There  was  no  Intention, 
in  the  enactment  of  the  new  statute,  of  de- 
parting from  this  settled  policy  of  the  state. 
The  Legislature  did  not  intend  to  open  the 
doors  of  our  numerous  saloons  to  minors, 
students,  and  others  named  in  section  1634, 
and  that  section  was  not  embodied  in  the 
revision  for  an  idle  purpose.  If  we  were  to 
sustain  counsel  for  defendant  that  particu- 
lar section  would  conserve  no  purpose  what- 
ever, except  as  a  declaration  that  a  sale  of 
that  kind  is  illegal,  but  not  punishable  aa  a 
crime.  The  section  must  be  construed  in 
connection  with  section  1519,  and  also  sec- 
tion 1621,  by  which  latter  section  it  is  ex- 
pressly declared  that  a  person  duly  licensed 
to  sell  intoxicating  liquors  may  sell  the  same 
In  the  room  named  in  his  license,  at  the 
time,  in  the  manner,  and  to  the  persons  al- 
lowed by  law,  but  not  otherwise.  While  the 
statutes  do  not  specifically  designate  persons 
to  whom  sales  are  "allowed,"  the  Inference  is 
that  they  may  be  made  to  all  persons  not 
included  within  the  prohibitions  of  section 
1621.  So,  taking  that  section  In  connection 
with  section  1634,  the  sale  of  liquors  to  a 


minor,  whether  notice  b«  given  or  not,  is 
prohibited  and  a  violation  thereof  constitutes 
a  public  offense.  It  is  true  that  section  1519, 
In  declaring  that  any  person  who  sells  in- 
toxicating liquors,  except  as  thereinafter 
provided,  is  gtiilty  of  a  misdemeanor,  strict- 
ly construed,  lias  apparent  reference  to  sales 
without  a  license  only;  but  the  language, 
"except  as  hereinafter  provided,"  clearly  dis- 
closes an  Intention  on  the  part  of  the  Legis- 
lature to  restrict  all  sales  by  licensed  deal- 
ers to  the  persons  and  at  the  times  and 
places  thereinafter  designated,  and  section 
1521  is  specific  as  to  when  and  to  whom 
sales  may  be  made.  The  sections  referred 
to  are  in  pari  materia,  and  must  be  con- 
strued together.  The  penalty  provided  by 
section  1519  applies  to  a  violation  of  sec- 
tions 1532,  1533  or  1634. 

The  suggestion  that  the  fact  that  the 
penalty  for  a  violation  of  section  1519  ia 
made  greater  than  for  a  violation  of  section 
1559,  shows  an  Intention  on  the  part  of  the 
Legislature  in  the  revision  to  eliminate  the 
ofTense  of  selling  to  minors  without  notice. 
Is  not  sound.  The  fact  that  the  greater  pen- 
alty may,  in  the  discretion  of  the  court,  be 
imposed  where  no  notice  is  given,  only  in- 
dicates to  our  mind  a  mistake  on  the  part 
of  the  revisers  of  the  statutes  in  fixing  the 
penalty  for  each  offense.  This  clearly  does 
not  indicate  an  intention  to  strike  from  the 
statute  books  the  offense  of  selling  to  minors 
where  no  notice  Is  given,  and  thus  depart 
from  a  wholesome  public  policy.  6  Current 
Law,  1540. 

It  is  also  urged  that  the  indictment  la 
defective  and  insufBdent  in  that  it  does  not 
allege  that  the  liquor  alleged  to  have  been 
sold  In  the  case  at  bar  was  to  be  drunk  upon 
the  premised.  It  is  immaterial  for  what 
purpose  the  liquor  was  purchased  by  the 
minor;  the  charge  is  that  the  quantity  sold 
was  less  than  5  gallons,  and  this  specific  al- 
legation is  not  rendered  uncertain  by  the 
further  allegation  that  it  consisted  of  8 
glasses.  What  constitutes  a  glass  of  beer, 
as  to  quantity,  is  a  matter  of  common  knowl- 
edge of  which  the  court  will  take  notice. 
Our  conclusion  ia  that  the  indictment  states 
an  offense  under  the  sections  of  the  statute 
referred  to,  and  is  punishable  under  section 
1519. 

The  order  of  the  trial  court  ia  therefore 
afiSrmed,  and  the  cause  remanded  for  further 
proceedings. 
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OAKLAND  CEMETERY  ASS'N  r.  BOARD 
OB'   COM'RS   OP   RAMSEY  COUNTY. 

(Snprem*  Court  of  Minnesota.  Oct  26,  1900.) 
On  motion  for  rehearing.  Order  affirmed. 
For  tormw  opinion,  gee  108  N.  W.  857. 

JAGGARD,  J.  The  first  consideration 
urged  by  counsel  for  the  plaintiff  and  appel- 
lant on  reargument  was  that  as  a  general 
rule  of  law  the  tax  lien  last  in  time  is  first 
In  right,  and  that  this  rule  applies  to  the 
state  as  well  as  to  an  Individual.  Inter 
alia,  he  cited  Gates  t.  Keigher  (Minn.)  108 
N.  W.  860.  It  was  there  held  that  where 
lands  have  been  sold  for  taxes,  and  the  pur- 
chaser thereafter  perfected  his  title  there- 
under, the  state  coul^  not  Impeach  such 
title  by  resale  of  land  for  taxes  due  and  un- 
paid for  prior  years.  The  distinction  be- 
tween that  case  and  the  one  at  bar  i»  as 
plain  as  it  is  substantial.  In  this  case  the 
purchaser  had  not  perfected  his  title  before 
the  resale  of  lands.  In  Gates  v.  Kelgha, 
he  had.  After  a  careful  reconsideration  of 
the  question,  we  have  concluded  to  adhere 
to  the  conclusion  on  this  point  announced 
In  the  <Kiginal  decision,  namely,  that  whether 
a  later  sale  on  an  earlier  tax  lien  should 
take  precedence  over  an  earlier  sale  on  a 
later  lien  is  primarily  a  question  of  statutory 
construction:  that  the  statutes  of  this  state. 
In  certain  cases,  have  so  provided;  and  that 
the  case  at  bar  is  one  of  these  cases  by 
virtue  of  section  1631,  Gen.  St  1894. 

The  second  point,  pressed  with  great  abil- 
ity and  earnestness  upon  reargument,  was 
that  chapter  322,  p.  410,  Gen.  Laws  1899, 
could  not  operate  to  malce  the  lien  of  the 
1892  tax  superior  in  right  to  the  \a.tst  liens 
upon  which  plaintiff's  title  is  based.  The 
argument  was  that  this  law  did  not  change 
the  usual  rule  as  to  priority  of  tax  liens 
and  could  not  constitutioDally  affect  the 
rights  of  the  plaintiff  under  his  tax  certifi- 
cate, because  these  certificates  constituted  a 
contract  with  the  state,  the  obligation  of 
which  could  not  be  impaired  by  subsequent 
legislative  change,  and  by  this  law  of  1889 
In  particular.  While  the  matter  is  not  with- 
out docibt,  we  have  concluded  that  the  prop- 
er view  to  be  taken  on  this  matter  Is  as  fol- 
lows: The  legal  effect  of  the  portion  of  sec- 
tion 1681,  quoted  In  full  in  the  original 
opinion,  was  to  provide  for  two  things,  name- 
ly: (1)  If  any  tax  on  any  property  liable  to 
taxatl(«  is  prevented  from  being  collected 
by  reason  of  any  erroneous  proceeding,  or 
other  cause,  then  the  state  shall  have  a  Uen 
on  the  property  for  such  tax  which  may  be 
subsequently  enforced:  (2)  that  this  lien  may 
be  enforced  by  adding  to  the  tax  on  such 
property  for  tiie  current  year  the  previous 
uncollected  tax.  In  brief,  by  this  section 
the  priority  of  liens  was  determined  and  the 


state  was  authorized  to  collect  the  tax  In 
the  way  specified.  It  was  competent  for  the 
Legislature  to  provide  other  means  for  the 
enforcement  of  that  uncollected  tax;  so  to 
do  was  merely  to  give  an  additional  rem- 
edy. The  addition  was  to  the  law  adjective 
only,  and  not  to  the  law  substantive.  It  is 
elementary  that  such  remedial  legislation 
is  constitutional,  and  not  void  as  an  attempt 
to  take  property  without  due  process  of  law. 
It  was  competent  for  the  state  to  proceed 
to  collect  its  revenues  by  means  of  the  new 
remedy.  It  was  therefore  not  legally  signifi- 
cant that  the  remedy  provided  by  section 
1631  was  not  pursued. 

A  further  question  was  raised  by  the  plain- 
tiCTs  insistence  that  the  right  of  the  state 
to  enforce  Its  Hen  under  section  1631,  even 
If  It  otherwise  existed,  was  barred  by  the 
statute  of  limitations  before  the  plaintiff 
made  its  payment  in  this  case.  The  facts 
npon  which  this  proposition  rested  are  not 
dear  upon  the  record.  The  burden  rested 
upon  the  plaintiff  to  affirmatively  show  the 
bar  of  the  statute;  this  it  has  failed  to  do. 
The  reason  for  this,  which  the  paper  book 
suggests,  is  that  in  podnt  of  fact  the  plaintiff 
could  not  show  the  necessary  facts,  and  that 
the  proceeding  by  the  state  to  enforce  Its 
Hen  was  commenced  a  few  days,  at  least, 
before  the  six  years  statute  had  run. 

We  have  considered  the  other  points  raised 
on  the  reargument,  which  appear  to  call 
for  no  special  amplification  Here,  and  con- 
clude to  adhere  to  the  conclusion  reached  in 
the  previous  opinion. 

Order  affirmed. 

LEWIS,  J.  (concurring).  In  my  Judgment 
this  case  was  correctly  decided  and  the  de- 
cision should  be  adhered  to,  but  I  prefer 
to  place  my  decision  upon  somewhat  dif- 
ferent grounds.  In  my  opinion,  it  was  the 
legislative  intent,  as  expressed  in  section 
1610,  Gen.  St  1894,  to  preserve  or  renew  the 
state's  lien  for  the  taxes  levied  In  prior  years, 
whenever  the  tax  sale  for  such  prior  years 
is  adjudged  void.  In  the  case  at  bar  the 
state  had  bid  in  the  premises  at  the  tax 
sale  for  the  1892  taxes,  but  had  never  made 
any  assignment  So  the  real  question  pre- 
sented here  is:  The  tax  sale  for  the  prior 
years  having  been  declared  void  by  a  Judg- 
ment of  the  court  entered  May  5,  1894,  was 
the  state's  lien  for  such  prior  years  revived 
and  enforceable  notwithstanding  no  assign- 
ment had  t>een  made?  I  think  so,  within  the 
first  provision  of  section  1610,  viz.:  "When 
any  tax  sale  is  declared  void  by  Judgment  of 
court,  such  judgment  shall  state  for  what  rea- 
son such  sale  is  annulled."  And  the  subse- 
quent provision,  commencing:  "Such  proceed- 
ings shall  not  operate  as  a  payment,"  etc. 
There  is  no  distinction  In  principle  between 
this  case  and  cases  where  the  state  had  as- 
signed, or  cases  where  the  premises  had  been 
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bid  In  by  a  porcbsiser  and  refundment  bad 
followed.  That  It  was  the  Intention  to  pre- 
serve the  state's  Hen  for  taxes  In  all  cases 
of  void  sales,  Is  further  evidenced  by  sec- 
tion 1C97,  which  provides  that  the  conn^ 
auditor  may  refund  the  amount  paid  for  a 
tax  certificate  when  satisfied  that  the  sale 
Is  void  under  a  decision  of  the  Supreme 
Court,  "and  the  same  proceedings  shall  be 
had  reassessing  said  property  for  said  taxes, 
or  again  selling  the  same  as  provided  by  law 
In  other  cases  of  void  assessment  of  sales." 
Section  1631  has  much  wider  scope  and  cov- 
ers cases  where  there  has  been  an  entire 
omission  of  assessment,  as  well  as  cases 
where  taxes  have  been  prevented  from  col- 
lection by  some  erroneous  proceedings,  with- 
out reference  to  a  Judicial  determination. 
Harmonizing  all  of  these  provisions,  I  am 
inclined  to  the  opinioh  that  section  1631  is 
Intended  to  apply  to  instances  not  otherwise 
covered.  However  that  may  be,  It  Is  not 
necessary  In  this  case  to  resort  to  it;  ample 
remedy  having  been  provided  by  section 
1610. 

I  concur  In  the  holding  that  the  Legis- 
lature had  power  to  provide  for  the  enforce- 
ment of  such  taxes  by  the  law  of  1899, 
rather  than  leave  the  state  to  the  statutory 
method  of  including  them  with  the  taxes 
for  the  current  year  In  the  next  delinquent 
tax  sale. 


STATE  ex  rel.  CITY  OF  DULUTH  v. 

NORTHERN  PAC.  RY.  CO. 

(Sapreme  Court  of  Minnesota.    Oct.  26,  1906.) 

Appeai.  —  JTrBiBDicnoN  —  Waivsb  of  Rioht 

TO  PBOSEOUTK. 

Where  a  plaintlflC  recovers  a  judgment  In 
his  favor,  bat  not  for  all  of  the  relief  claimed, 
and  his  adversary  appeals  from  Ihe  judgment 
and  assigns  errors  only  as  to  the  part  of  the 
jndgment  unfavorable  to  him  and  the  judgment 
is  affirmed  on  his  appeal,  the  plaintiff  there- 
after, and  within  the  time  limited  for  taking 
an  appeal,  may  appeal  from  that  part  of  the 
Jndgment  vbicn  is  to  his  disadvantage. 

Motion  to  dismiss  the  appeal  denied. 

[Ed.  Note.— For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  {  56.] 

Jaggard,  J.,  dissenting. 

(Syllabus  by  the  Gonrt.) 

Appeal  from  District  Court,  St  Lonls 
County;  Wm.  A.  Cant,  Judge. 

Action  by  the  state  on  the  relation  of 
the  city  of  Duluth  against  the  Northern 
Pacific  Railway  Company.  Judgment  for 
plaintiff  for  part  of  the  relief  claimed,  and 
It  appeals.    Motion  to  dismiss  denied. 

Bert  Fesler,  for  appelant  Emerson  Had- 
ley,  for  respondent 


START,  O.  J.  Motion  to  dismiss  the  re- 
lator's appeal  on  the  grounds  (1)  that  this 
court  has  now  no  Jurisdiction  of  the  judg- 
ment from  a  part  of  which  the  appeal  was 


taken;  (2)  that  the  relatw  has  waived  its 
right  to  prosecute  such  appeal.  The  nature 
of  the  action  and  Its  facts  appear  in  the 
opinion  of  the  court  in  disposing  of  a  for- 
mer appeal  by  defendant  from  the  same  judg- 
ment. State  ex  rel.  v.  N.  P.  Ry.  Co.  (Minn.) 
108  N.  W.  269.  It  is  only  necessary  to  here 
state  that  the  action  was  brought  to  compel 
the  defendant  to  repair  a  viaduct  over  its 
railroad  tracks  at  Lake  avenue  in  Duluth, 
and  to  repair  the  street  and  rebuild  the  side- 
walks on  the  approaches  to  the  viaduct 
Such  proceedings  were  had  In  the  district 
court  of  the  county  of  St  Louis  that  Jndg- 
ment was  entered  in  favor  of  the  relator 
granting  all  the  relief  which  It  claimed,  ex- 
cept as  to  paving  and  sidewalks.  On  March 
23,  1906,  the  day  on  which  the  judgment  was 
entered,  the  defendant  appealed  from  the 
Judgment  to  this  court  and  assigned  errors 
only  to  the  part  of  the  Judgment  unfavorable 
to  It  The  relator  appeared  In  this  court  In 
opposition  to  such  appeal  and  secured  Its  af- 
firmance. Jndgment  afllrmlng  the  Judgment 
of  the  district  court  was  entered  In  this  court 
on  July  26,  1906,  and  on  the  next  day  a  writ 
of  error  from  the  Supreme  Oinrt  of  the  Unit- 
ed States  to  review  such  final  Judgment  was 
allowed  on  the  petition  of  the  defendant 
Thereafter,  and  on  September  1,  1906,  the  re- 
lator served  a  notice  of  appeal  to  this  court 
from  BO  much  of  the  Judgment  of  the  district 
court  as  denied  It  relief  as  to  the  xiavlng 
and  sidewalks.  This  last  appeal  the  de- 
fendant moves  to  dismiss  upon  the  grounds 
stated. 

It  is  the  contentloa  of  the  relator  that  the 
statute  gives  either  party  the  right  to  appeal, 
within  six  months,  from  the  whole  or  any 
part  of  the  Judgment;  hence  tile  motion  to 
dismiss  the  appeal  must  be  denied.  This 
conclusion  does  not  necessarily  follow  from 
the  premises,  for  there  may  be  a  waiver  of 
the  right  to  appeal,  or  an  estoppel  by  the  ac- 
tion of  the  party  from  claiming  the  right 
Wright  Barrett  &  Stlllwell  Co.  v.  Robinson, 
79  Minn.  272.  82  N.  W.  632;  2  Cyc.  644r-6B2: 
Elliott  on  Appellate  Procedure,  1 150.  Wheth- 
er, upon  the  facts  stated,  the  relator  can 
now  prosecute  an  appeal  from  that  part  of 
the  Judgment  which  was  against  it  Is  a  ques- 
tion which  has  never  been  decided  by  this 
court  In  the  case  of  Guarantee  Company 
of  North  America  v.  Insurance  Co.,  124-  Fed. 
170,  89  C.  C.  A.  376,  an  action  for  the  re- 
covery of  money  only,  the  Jury  returned  a 
general  verdict  for  the  plaintiff,  and  also 
special  findings.  Jndgment  was  rendered  by 
the  circuit  court  In  favor  of  the  defendant 
upon  the  special  findings.  The  plaintiff  sued 
out  a  writ  of  error.  The  defendant  sued 
out  no  writ  of  error,  but  in  its  brief  called 
attention  to  certain  rulings  of  the  trial  court 
which,  it  Insisted,  entitled  It  to  a  new  trial  If 
judgment  In  Its  favor  should  not  be  sustain- 
ed.   The  appellate  court  without  consider- 
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Ing  snch  alleged  errors,  reversed  the  ]adg- 
ment  upon  the  groand  that  the  special  find- 
ings were  not  Inconsistent  with  the  general 
verdict,  and  directed  the  court  below  to  ren- 
der judgment  for  the  plaintiff.  This  was 
done,  and  the  defendant  sued  out  a  writ  of 
error  and  assigned  as  errors  the  rulings  of 
the  trial  court  complained  of.  It  was  held 
that  the  qnestions  raised  by  the  rulings  on 
the  trial  of  the  action  were  not  res  Judicata, 
for  the  reason  that  the  first  judgment  grant- 
ed the  defendant  all  the  relief  It  sought;  that 
only  those  aggrieved  by  a  judgment  could 
maintain  a  writ  of  error  or  appeal  to  reverse 
it :  and  that  the  second  writ  of  error  could  be 
maintained  because  the  errors  assigned  on 
the  second  writ  could  not  have  been  litigated 
on  the  first  one.  The  case  of  Smith  v.  Bogen- 
achnlts  (Ky.)  20  8.  W.  390,  is  to  the  same 
effect 

In  the  case  of  Page  t.  People,  99  111.  418,  it 
was  held  that,  where  one  party  prosecuted  a 
writ  of  error  from  the  appellate  court  to  an 
inferior  court,  If  the  defendant  in  error  in 
that  case  presented  the  same  question  as  pre- 
sented by  tiim  on  a  writ  of  error  afterwards 
sued  out  by  him  from  this  conrt,  or  if  it  was 
bis  duty  to  have  caused  it  to  be  presented  by 
cross-errors,  the  judgment  of  affirmance  on 
the  prior  writ  of  error  will  be  a  bar  to  the 
error  assigned  on  the  second,  otherwise  it  will 
not  be  a  bar.  To  the  same  effect  are  the 
cases  of  Brennan  v.  Bank,  10  Colo.  App.  368, 
50  Pac.  1076;  Wickllffe  v.  Buckman,  61  Ky. 
424;  McKay  v.  Mayes,  82  S.  W.  606,  17  Ky. 
IMW  Rep.  827;  Ormsby  v.  Ihmsen,  84  Pa. 
462.  In  the  case  of  Poeyfarre  ▼.  Delor 
(La.)  7  Mart  (O.  S.)  1.  it  was  held  that  after 
a  judgment  had  been  affirmed  on  the  defend- 
ant's appeal,  the  plaintiff  might  appeal,  and 
tiave  any  errors  therein  to  bis  disadvantage 
cfflrrected. 

The  case  ot  Caston  ,t.  Oaston,  64  Miap. 
512,  supports  the  contention  of  the  defend- 
ant herein.  In  that  case  the  plaintiff  ob- 
tained a  decree  against  the  defendant,  who 
appealed.  The  plaintiff  resisted  the  appeal, 
and  secured  In  the  appellate  court  a  judg- 
ment affirming  the  decree.  Thereafter,  and 
within  the  time  limited  for  appealing  from 
the  decree,  the  plaintiff  also  appealed.  His 
ajppeal  was  dismissed  by  the  appellate  court 
which  held  in  effect  that  the  plaintiff  could 
not  resist  the  defendant's  appeal,  obtain  an 
affirmance  of  the  decree,  and  afterwards  pros- 
ecute an  appeal  from  a  decree  which  he  had 
insisted  should  be  affirmed;  that  when  the 
defendant  appealed,  if  the  plaintiff  desired 
a  more  favorable  decree,  it  was  his  duty 
to  enter  a  cross-appeal;  and  further,  that, 
when  the  decree  was  affirmed  on  the  first 
appeal,  it  at  once  became  the  judgment  of 
the  court,  and  could  not  be  the  subject  of 
another  appeal.  See,  also,  in  this  connec- 
tion. Coming  V.  Troy  Iron  Nail  Factory, 
15  How.  (U.  B.)  461,  14  L.  Ed.  768,  and  Hill 


T.  Sawyer,  14  Wash.  275,  44  Pac.  637.  While 
it  is  true,  as  suggested  by  the  defendant 
that  a  writ  of  error  is  the  beginning  of  a 
new  action  In  the  appellate  tribunal,  and  an 
appeal  is  the  continuation  of  the  original 
action  or  proceeding  in  another  jurisdiction, 
yet  an  appeal  in  many  respects  is  analogous 
to  a  writ  of  error.  Kells  v.  Nelson-Tenuy 
Lumber  Co.,  74  Minn.  8,  76  N.  W.  790.  The 
distinction  noted  is  not  here  material,  for 
the  reasons  wliy  a  second  review  of  a  judg- 
ment by  a  party  who  secured  an  affirmance 
thereof  on  his  adversary's  appeal,  should 
or  should  not  be  allowed,  are  the  same 
whether  the  method  of  review  is  by  writ 
of  error  or  by  appeal.  It  follows  that  all  of 
the  cases  which  we  have  cited  are  relevant 
to  the  question  we  are  considering. 

The  question,  whether  an  affirmance  of  a 
Judgment  on  the  first  appeal  or  writ  of  error 
will  bar  an  appeal  from  the  Judgment  by  the 
respondent  or  defendant  in  error  on  the  first 
review  Is  to  be  solved  by  inquiring  whether 
such  respondent  or  defendant  In  error  could 
liave  presented  and  had  corrected  on  the 
first  review  the  errors  of  which  he  complains, 
and  whether  it  was  his  duty  to  do  so.  This, 
upon  reason  and  authority,  wonid  seem  to  be 
the  controlling  test.  It  Is  true.  In  the  case 
at  bar,  that  the  judgment  disclosed  upon  Its 
face  the  alleged  error  which  the  relator  seeks 
by  this  appeal  to  have  corrected,  and  that  In 
this  respect  It  differs  from  the  case  of  Guar- 
antee Company  of  North  America  v.  Insur- 
ance Co.,  124  Fed.  170,  59  O.  a  A  376,  to 
which  we  have  referred.  But  this  differ- 
ence is  Immaterial  if  the  relator  in  this  case 
did  not  have  the  strict  legal  right  to  have  the 
error  corrected  on  the  defendant's  appeal,  or 
if,  having  the  right  it  was  not  bound  to  as- 
sert it  on  such  appeal.  It  is  clear  that  the 
relator  did  not  have  such  right,  for  under 
our  practice  cross-assignments  of  error  are 
not  allowed  on  appeal.  Only  the  appellant 
can  assign  errors.  Rule  9  (61  N.  W.  v).  It  is 
true  that  the  respondent  may  take  a  cross-ap- 
peal, and,  if  there  is  time  for  liim  to  comply 
with  the  rules  of  this  court  he  may  bring  lils 
appeal  on  for  hearing,  assign  errors  on  his  ap- 
peal, and  have  them  heard  at  the  same  time 
his  adversary's  appeal  Is  heard.  In  this  par^ 
ticular  case  It  was  too  late  for  the  relator  to 
take  an  appeal  and  have  it  heard  at  the  same 
time  that  the  defendant's  appeal  was  heard, 
unless  the  court  relaxed  its  rules.  The  relator 
had  the  statutory  right  to  take  its  appeal 
from  that  part  of  the  Judgment  which  It 
deemed  to  be  erroneous  at  any  time  within 
six  months.  Rev.  Laws  1905,  I  4364.  It  did 
not  have  the  legal  right  to  have  the  error  of 
which  it  complains  corrected  on  the  defend- 
ant's appeal.  Nor  was  it  legally  bound  to 
seek  such  correction  on  the  defendant's  ap- 
peal. It  follows  that  the  affirmance  of  the 
Judgment  on  the  defendant's  appeal  is  not 
res  adjudicata,  and  tliat  this  court  acquired 


Digitized  by 


Google 


240 


109  NORTHWESTERN  BBPOETBE. 


(Minn. 


Jurisdiction  by  the  relator's  appeal  to  review 
the  Judgment  as  to  the  matters  of  which  It 
complains  and  which  were  not  befwe  the 
court  for  review  on  the  defendant's  appeal. 
We  agree  with  the  suggestion  of  coimsel  that 
public  interests  require  that  there  should  be 
an  end  of  litigation  at  the  earliest  practical 
time,  and  that  we  ought  not  to  be  required 
to  hear  and  determine  a  controversy  piece- 
meal. The  remedy,  however,  is  by  an  amend- 
ment of  the  statute  relating  to  appeals.  If 
practicable,  providing  that  all  alleged  errors 
to  be  urged  by  any  of  the  parties  to  an  ap- 
peal may,  and  must,  be  heard  and  determined 
at  the  same  time  and  on  the  same  record. 

It  also  follows  from  our  conclusion  that 
the  relator  had  no  legal  ri^t  to  have  cor- 
rected on  the  defendant's  appeal  the  alleged 
errors  in  the  Judgment  of  which  It  com- 


plains; that  the  relator  neither  waived  Ita 
right  of  appeal  nor  is  it  estopped  from  as- 
serting the  right  It  Is  true  that  the  relator 
on  the  defendant's  appeal  appeared  and  ask- 
ed and  secured  a  Judgment  of  affirmance. 
That  is,  the  relator  in  legal  effect  appeared, 
and  urged  an  affirmance  of  the  Judgment  as 
to  the  defendant  because  its  assignments  of 
error,  the  only  matter  before  the  court  for 
determination,  were  without  merit  The  re- 
lator had  no  strict  legal  right  on  such  appeal 
to  have  the  Judgment  modified  as  to  matters 
which  were  to  its  disadvantage.  How  then 
can  a  waiver  or  an  estoppel  be  predicated 
upon  the  omission  of  the  relator  to  do  that 
which  it  had  no  legal  right  to  do? 
Motion  to  dismiss  the  appeal  denied. 

JAGG  ARD,  J,  Oiaaeata, 
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DEVLIN  et  «L  y.  VOX. 
(Snpnme  Court  of  Minnesota.    Nov.  2,  1906.) 
Bbokebs — Action  fob  Coumibsions. 

Had,  that  the  Terdict  herein  is  snstained 
by  the  evidence,  and  tliat  no  reversible  erron 
were  made  by  the  trial  court. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Olmsted 
County;    Arthur  H.   Snow,  Judge. 

Action  by  Joseph  Devlin  and  another 
against  Irving  W.  Fox.  Verdict  for  defend- 
ant, and  from  an  order  denying  a  new  trial, 
plaintiffs  appeaL    Affirmed. 

Fraser  &  Fraser,  for  appellants.  George 
3.  Allen,  for  respondent 

PER  CURIAM.  This  is  an  appeal  trom 
an  order  of  the  district  conrt  of  the  county 
of  Olmsted  denying  the  plaintiffs'  motion 
for  a  new  trial.  The  assignments  of  error 
raise  the  questions,  whether  the  verdict  la 
Bostalned  by  the  evidence,  whether  the  trial 
court  erred  in  Its  rulings  aa  to  the  admisslMi 
of  evidence,  and  whether  it  erred  in  its  In- 
stmctlons  to  the  Jury.  The  important  gnea- 
tlon  is  whether  the  evidence  is  sufficient  to 
sustain  the  verdict  The  plaintUCs,  who  are 
real  estate  brokers,  brought  this  action  to 
recover  $2B0  as  commission. 

The  complaint  alleged  that  the  defendant 
promised  to  pay  them  2^  per  cent  of  the  pur- 
cliase  price  of  his  property,  when  he  sold  it 
If  they  would  list  it  and  assist  him  in  jQndlng 
a  purchaser  therefor;  that  they  performed 
tbe  contract  on  their  part;  and  that  the  de- 
fendant sold  the  property  for  $10,000.  The 
making  of  the  alleged  contract  and  its  per^ 
formance  by  the  plaintiffs  were  put  in  issue 
by  the  answer.  The  evidence  as  to  this  Issue 
was  conflicting,  but  sufficient  to  support  a 
rerdlct  in  favor  of  the  defendant 

Tbe  alleged  errors  in  the  rulings  of  the 
trial  court  and  In  Its  charge  are  peculiar  to 
this  case  and  a  discussion  of  them  would 
serve  no  useful  purpose.  We  have  examined 
each  of  them,  and  And,  upon  a  consideration 
of  the  whole  record,  that  no  errors  were  com- 
mitted by  tbe  trial  court  affecting  tbe  sub- 
stantial merits  of  tbe  cause. 

Order  affirmed. 


NORTHRUP  V.  HATWARD. 
(Supreme  CV>urt  of  Minnesota.    Nov.  2,  1900.) 

Master  and  Sebvart— Injubt  to  Sxbvant— 
Neoliokkcx  or  Mastxb^New  Tbiai,. 
In  this,  a  personal  injury  action,  held,  that 
the  evidence  is  sufficient  to  sustain  a  verdict  to 
tbe  effect  that  the  plaintiff'*  injuries  were  caus- 
ed br  the  negligence  of  the  defendant,  and  not 
by  that  of  an  independent  contractor ;   that  the 
trial  conrt  did  not  err  in  refusing  a  new  trial 
on  the  ground  of  newly  discovered  evidence; 
and,  further,  that  the  wimages  aa  reduced  are 
not  excessive. 
(Syllabus  by  the  Conrt) 

Appeal    from    District    Court    Hennepin 
C!ounty;  Frank  C.  Brooks,  Jndg& 

109N.W.-16 


Action  by  (Tbarlea  F.  Northrup  against  Wil- 
liam W.  Hayward.  Verdict  for  plaintiff, 
and  from  an  order  denying  defendant's  mo- 
tion for  judgment  or  for  a  new  trial  on  con- 
dition that  plaintiff  reduce  his  verdict  de- 
fendant appeals.    Affirmed. 

A.  D.  Smith,  T.  D.  Scball,  and  F.  E.  Hobbs, 
for  appellant  F.  D.  Larrabee,  for  resiwnd- 
ent 

START,  O.  3.  Personal  injury  action. 
Verdict  for  the  plaintiff  for  $2,500.  The  trial 
court  made  Its  order  denying  the  def^idant's 
motion  for  judgment  and  his  alternative  mo- 
tion for  a  new  trial  on  condition  that  the 
plaintiff  stipulate  to  reduce  his  verdict  to 
$2,000.  He  so  stipulated,  and  the  defendant 
appealed  from  the  order.  Tbe  assignments 
of  error  raise  three  questions:  Is  the  verdict 
snstained  by  the  evidence?  If  so,  was  the  de- 
fendant entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence?  Are  the  dam- 
ages as  reduced  excessive? 

1.  It  appears  quite  conclusively  from  the 
record  that  the  defendant  was  on  November 
18,  1904,  the  owner  of  certain  premises  In  the 
ci^  of  Minneapolis;  that  the  plaintiff  was 
then  engaged  in  shingling  the  roof  of  one  of 
the  buildings  thereon,  and  that  without  fault 
on  bis  part  he  was  thrown  from  the  scaffold 
on  which  he  was  standing  while  engaged  in 
his  work  to  the  ground,  a  distance  of  some 
15  feet  and  thereby  seriously  injured;  that 
the  direct  cause  of  his  injury  was  the  de- 
fective construction  and  condition  of  the  scaf- 
fold; and,  further,  that  he  was  fairly  entitled 
to'  recover  damages  for  his  Injury  from  either 
the  defendant  or  his  contractor.  It  was  the 
claim  of  the  defendant  on  the  trial  that  he 
let  the  work  of  shingling  the  building  to  an 
independent  contractor,  and  had  no  control 
or  supervision  whatever  over  the  work  or  the 
men  doing  it  It  was  tbe  contention  of  the 
plaintiff  that  although  the  defendant  let  the 
contract  for  doing  the  work  to  a  third  party, 
yet  he  retained  the  right  to  direct  and  con- 
trol the  manner  and  method  of  doing  the 
work,  and  did  so.  The  contractor  was  called 
as  a  witness  on  behalf  of  the  plaintiff  and 
gave  testimony  tending  to  support  the  claim 
of  the  plaintiff.  On  the  other  hand,  there 
was  evidence  on  behalf  of  the  defendant 
tending  to  support  his  claim  and  to  discredit 
tbe  testimony  of  the  contractor.  The  re- 
spective claims  of  the  parties  and  tbe  law 
applicable  thereto  were  clearly  and  concisely 
submitted  to  the  Jnry  by  the  learned  trial 
Judge.  If  credence  be  given  to  the  testimony 
of  tbe  contractor,  and  of  this  the  jury  were 
the  judges,  tbe  evidence  is  sufficient  to  sus- 
tain the  verdict     We  so  hold. 

2.  The  alleged  newly  discovered  evidence 
tended  to  show  that  the  contractor  had  made 
statements  out  of  court  directly  contrary  to 
his  testimony  given  on  the  trial.  The  sup- 
posed newly  discovered  evidence  was  Im- 
peaching in  character.  A  new  trial  will  not 
ordinarily  be  granted  to  enable  the  party  to 
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avail  himself  of  sncli  evidence.  The  trial 
court  did  not  abuse  Its  discretion  in  refnsing 
a  new  trial  on  this  ground  or  on  the  ground 
of  surprise. 

8.  The  plaintiff  by  reason  of  his  fall  from 
the  scaffold  sustained  a  fracture,  near  his  an- 
kle, of  both  bones  of  his  right  leg,  and  the  lig- 
aments and  flesh  over  them  and  the  ankle 
Joint  were  torn  loose.  The  evidence  tends 
to  show  that  he  has  not  as  yet  recovered  the 
normal  use  of  his  leg  and  probably  never 
will.  We  bold  that  the  damages  as  reduced 
are  not  excessive. 

Order  affirmed. 


WILLIAMS  V.  KBMPBR  et  al. 
(Supreme  Coort  of  Minnesota.    Nov.  2,  1906.) 

1.  Fraudulent  Convetahoes— Suit  to  Sit 
Abide. 

A  aabsegnent  creditor  cannot  avoid  a  con- 
veyance by  his  debtor  merely  because  it  was 
made  with  intent  to  defraad  existing  creditors. 
A  subsequent  creditor  to  avoid  such  a  con- 
veyance, must  allege  and  prove  facts  showing 
that  its  purpose  was,  or  its  effect  will  be,  to 
defraud  him. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudolent  CSonveyances,  If  631- 
684.] 

2.  SAUE— CORVKTANCE  IN  TBUST. 

A  transfer  of  real  or  personal  property  by  a 
debtor  to  a  third  party  to  be  held  in  trust  for 
bis  use  and  benefit  is  void  as  to  o-riaHm  and 
subsequent  creditors. 

[Ed.  Note.— For  cases  in  point,  see  voL  24, 
Cent.  Dig.  Frandnlent  Conveyances,  If  861- 
863.]  w      =-,   « 

8.  Same— C0ICPI.AINT. 

In  an  action  in  the  nature  of  a  creditor's 
suit  to  subject  property  so  held  in  trust 
for  the  debtor,  if  ft  is  alleged  In  the  complaint 
that  the  creditor  has  recovered  a  Judgment 
against  the  debtor  and  that  an  execution  has 
been  issued  and  returned  unsatisfied,  it  is  not 
necessary  further  to  allege  that  the  debtor  is 
insolvent  and  has  no  other  property  from  which 
the  Judgment  can  be  paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  f  77K.] 

(Syllabus  by  tb»  Court) 

Appeal  from  District  Court,  Rams^  Coun- 
ty;  Olln  B.  Lewis,  Judge. 

Action  by  W.  E.  Williams,  receiver  of 
Onstave  Kemper,  against  Louise  Kemper  and 
Oustave  Kemper.  From  an  order  overruling 
a  demurrer  to  the  complaint,  defendants  ap- 
peal.   Affirmed. 

C.  D.  &  R.  D.  O'Brien,  for  appellants.  B. 
H.  Schriber,  for  respondent 

START,  O.  3.  Appeal  from  an  order  of 
the  district  court  of  the  cotmty  of  Ramsey 
overruling  the  demurrer  to  the  complaint 
The  complaint  alleges  the  recovery  of  Judg- 
ment for  1813.20  against  the  defendant  Ous- 
tave Kemper  by  one  of  his  creditors,  which  Is 
wholly  unpaid;  that  execution  was  duly  is- 
sued to  collect  it  and  returned  nnsatisfled; 
and,  fnrther,  that  the  plaintiff,  In  proceed- 
ings supplementary  to  the  execution,  was  ap- 


XK>inted,  and  now  is,  the  receiver  of  the  prop- 
erty and  estate  of  the  Judgment  debtor.  The 
complaint  also  alleges  In  effect  that  the  de- 
fendant Oustave  Kemper,  on  September  12, 
1900,  was  the  owner  of  the  real  estate  there- 
in described  which  he  occupied  and  used  as  a 
manufacturing  plant,  and  that  the  business 
which  he  was  there  conducting  was  attended 
with  financial  hazards ;  that  for  the  purpose 
of  saving  himself  harmless  from  such  haz- 
ards, and  for  the  purpose  of  placing  such  real 
estate  beyond  the  reach  of  any  of  his  credit- 
ors either  antecedent  or  subsequent,  and 
for  the  purpose  of  securing  to  himself  and 
for  his  use  and  benefit  the  title  thereto  free 
from  any  claims  of  creditors  against  him, 
be  conveyed  the  real  estate  to  a  third  party, 
who  In  tarn  conveyed  it  to  his  wife,  the  de- 
fendant Louise  Kemper;  that  such  convey- 
ances were  made  and  accepted  by  all  of  the 
parties  thereto  for  the  purpose  of  hindering 
and  defrauding  the  creditors,  antecedent  and 
subsequent,  of  the  defendant  Oustave  Kemp- 
er upon  the  secret  trust  for  his  benefit,  and 
that  the  defendant  Louise  Kemper  holds  the 
legal  title  of  the  real  estate  in  trust  for  the 
use  and  benefit  of  the  defendant  Oustave 
Kemper.  The  complaint  does  not  allege  that 
the  plaintiff  represents  any  creditor  of  the 
defendant  Oustave  Kemper,  who  was  such 
at  the  time  such  conveyances  were  made, 
nor  does  it  directly  allege  that  he  was  then 
or  now  insolvent  It  is  the  contention  oC 
the  defendants  that,  because  the  complaint 
falls  so  to  allege,  it  does  not  state  a  cause 
of  action.  A  subsequent  creditor  cannot 
avoid  a  conveyance  by  his  debtor  merely  be- 
cause it  was  made  with  intent  to  defraud 
existing  creditors  at  the  time  of  its  execu- 
tion. A  subsequent  creditor,  to  avoid  snch  a 
conveyance,  must  allege  and  establish  that 
its  purpose  was,  or  its  effect  will  be,  to  de- 
fraud him.  Stone  v.  Myers,  9  Minn.  803  (Oil. 
287),  86  Am.  Dec.  104;  Walsh  v.  Byrnes,  39 
Minn.  527,  40  N.  W.  881;  Pulllngton  v.  N.  W. 
Aas'n,  48  Minn.  490,  61  N.  W.  476,  81  ^Am. 
St  Rep.  668;  Anderson  v.  Llndberg,  64  Minn. 
477,  67  N.  W.  538.  This  is  the  rule  applicable 
to  actions  brought  pursuant  to  the  provisions 
of  Rev.  Laws  1905,  {  3498  (Oen.  St  1894, 
f  4222),  where  the  transfer  is  made,  not  in 
trust  for  the  grantor,  but  the  absolute  title 
Is  vested  in  the  grantee,  as  between  the  par- 
ties, for  the  purpose  of  defrauding  credit- 
on.  Tile  complaint  herein  does  not  show 
that  the  parties  whom  the  plaintiff  repre- 
sents were  creditors  when  the  conveyance 
was  made,  nor  does  it  allege  facts  showing 
that  If  the  absolute  title  vested  In  the  grantee, 
as  between  the  parties,  the  conveyance  was 
made  for  the  purpose  of  defrauding  subse- 
quent creditors  within  the  meaning  of  the 
rale.  The  complaint,  however,  may  be  fair- 
ly construed  as  alleging  a  cause  of  action  in 
the  nature  of  a  creditor's  suit  to  subject  to 
the  payment  of  the  Judgment  real  estate 
conveyed  to  the  defendant  Louise  Kemper 
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by  the  debtor,  the  defendant  Gustave  Kemp- 
er, to  be  held  In  trust  for  his  use  and  bene- 
fit as  his  property.  Such  a  transfer  of  prop- 
erty, •whether  It  be  real  or  personal,  is  void 
as  against  either  existing  or  subsequent 
creditors  or  both,  for  as  to  them  It  remains 
the  property  of  the  debtor  and  subject  to  the 
payment  of  his  debts.  WctherlU  v.  Canney, 
62  Minn.  3*1,  U  N.  W,  gl8;  Anderson  v. 
TJDdberg,  64  Minn.  476,  67  N.  W.  638.  See 
Camp  V.  Thompson,  25  Minn.  175. 

The  complaint  In  an  action  in  the  nature 
of  a  creditor's  suit  to  reach  property,  the 
legal  title  of  which  Is  held  In  trust  by  a 
third  party  for  the  use  and  benefit  of  the 
debtor,  must  allege  facts  showing  that  the 
creditor  has  exhausted  his  remedy  at  law. 
The  general  rule  In  such  cases  is  that  the 
fact  that  the  creditor  has  obtained  a  judg- 
ment against  his  debtor  and  that  an  execu- 
tion to  collect  it  has  been  duly  Issued  and 
returned  unsatisfied  must  be  alleged  In  the 
complaint,  and  that  it  Is  not  necessary  fur- 
ther to  allege  directly  that  the  debtor  is  in- 
solvent, and  has  no  other  property  from 
which  the  judgment  may  be  satisfied.  Wads- 
worth  V.  Schlsselbauer,  32  Minn.  84,  19  N. 
W.  890;  MofTatt  v.  Tuttle,  35  Minn.  301,  28 
N.  W.  509;  Daskam  v.  Neft,  79  Wis.  161,  47 
N.  W.  1132;  6  Bnc.  of  Pleading  &  Pr.  565; 
12  Cyc.  89.  The  case  of  Seager  v.  Arm- 
strong, 95  Minn.  414,  104  N.  W.  479,  is  not 
here  In  point,  for  that  was  an  action  by  a 
trustee  in  banlcmptcy  and  necessarily  there 
was  no  allegation  in  the  complaint  of  the  re- 
turn of  an  execution  nulla  bona.  In  excep- 
tional cases  where  It  is  Impossible  to  obtain 
a  personal  judgment  and  the  return  of  exe- 
cution nnlla  bona,  the  rule  seems  to  be  that 
an  allegation  that  the  debtor  was  insolvent 
or  a  nonresident  and  had  no  property  within 
the  state  would  be  sufficient  without  alleg- 
ing the  recovery  of  a  judgment  and  the  re- 
turn of  the  execution  unsatisfied.  See  Over- 
mlre  v.  Haworth,  48  Minn.  372,  51  N.  W. 
121,  81  Am.  St  Rep.  660,  and  Rule  v.  Omega 
Co.,  64  Minn.  326,  67  N.  W.  60.  In  the  case 
of  Spooner  v.  Ins.  Co.,  76  Mlnp.  811,  79  N. 
W.  305,  77  Am.  St.  Rep.  651,  a  statement 
not  necessary  to  the  conclusion  reached.  Is 
made  to  the  effect  that,  in  an  action  in  the 
nature  of  a  creditor's  suit  to  reach  equitable 
assets,  the  complaint  must  allege  that  the 
debtor  Is  Insolvent  and  has  no  other  prop- 
erty from  which  the  creditor's  debt  may  be 
satisfied.  This  is  not  an  accurate  statement 
of  the  law  where  the  complaint  alleges  the 
fact  that  judgment  has  been  recovered  and 
an  execution  Issued  and  returned  unsatisfied, 
because  the  conclusion  that  ihe  creditor  has 
exhausted  all  legal  remedies  necessarily  fol- 
lows from  the  allegation  of  such  ultimate 
fact,  which  Is  also  the  best  evidence  that  the 
debtor  Is  insolvent  and  has  no  other  prop- 
erty out  of  which  the  judgment  can  be  paid. 
Fryberger  t.  Berven,  88  Minn.  811,  92  N. 
W.  1125. 

It  follows  that  the  allegation  In  the  com- 


plaint In  this  action  to  the  effect  that  judg- 
ment had  been  recovered  against  the  debtor 
and  that  execution  had  been  issued  and  re- 
turned unsatisfied  was  sufficient,  without 
further  alleging  that  he  was  Insolvent  and 
had  no  other  property,  and  further  that  the 
complaint  states  a  cause  of  action. 
Order  affirmed. 


BE5CKLIN  V.  BECKLIN. 
(Supreme  Court  of  Minnesota.    Nov.  2,  1906i.) 

1,  Stattttes— CoNSTBuoriON— Revibior. 

Changes  made  by  a  revision  of  the  statutes 
will  not  be  regarded  as  altering  the  law,  unless 
it  Is  clear  that  such  was  the  intention,  and,  if 
the  revised  statute  is  ambiguous  or  susceptible 
of  two  constructions,  reference  may  be  bad  to 
prior  statutes  for  the  purpose  of  ascertaining 
the  intention. 

[Ed.  Note. — For  cases  In  point,  see  toL  44, 
Cent.  Dig.  Statutes,  i  312.] 

2.  DiVOKCS— StniHONB— Serviok. 

Sections  8679,  4111,  4112,  Rev.  Laws  1906, 
made  no  substantial  change  in  the  law  as  to  the 
service  by  publication  of  the  summons  in  an 
action  for  a  divorce. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  {{  268-2^] 

8.  Sake— PuBLiOATioN. 

An  affidavit  in  such  a  case  showing  that 
personal  service  cannot  well  be  made,  and  con- 
taining the  statements  required  by  section  4111, 
Rev.  Laws  1006,  with  the  return  of  the  sheritC 
tliat  the  defendant  cannot  be  found,  is  sufficient 
to  justify  the  making  of  an  order  by  the  court 
directing  service  by  publication  and  to  authorise 
the  publication  of  the  summons  without  any 
other  or  further  affidavit  after  the  order  lias 
been  made. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Heimepln 
County;    Frank  C.  Brooks,  Judge. 

Action  by  Mary  Becklin  against  Oodfrey 
Becklln.  From  an  order  setting  aside  serv- 
ice of  summons,  plaintiff  appeals.    Reversed. 

Adolph  E.  li.  Johnson,  for  appellant 

START,  O.  J.  Appeal  by  the  plaintiff 
from  an  order  of  the  district  court  of  the 
county  of  Hennepin  setting  aside  the  serv- 
ice by  publication  of  a  summons  In  an  ac- 
tion for  divorce.  She  obtained  an  order 
from  the  court  for  the  service  of  the  sum- 
mons by  publication,  which  was  based  upon 
the  return  of  the  sheriff  of  the  proper  coun- 
ty that  the  defendant  could  not  be  found 
therein,  and  her  own  affidavit  The  sum- 
mons was  published  once  In  each  week  for 
six  successive  weeks  in  the  newspaper,  as 
required  by  law  and  as  directed  by  the  court 
The  defendant  made  default  The  trial 
court,  however,  being  of  the  opinicm  that 
the  service  by  publication  was  not  sufficient 
to  confer  jurisdiction  to  hear  and  determine 
the  case  on  its  merits,  set  aside  the  alleged 
service  and  declined  to  hear  the  cause.  The 
basis  of  this  action  of  the  court,  as  we  infer 
It  from  its  memorandum,  was  that  no  sec- 
ond or  additional  affidavit,  containing  all 
the  essential  particulars  required  by   Rev. 
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laws  190S,  SS  4111,  4112,  was  made  and 
filed  after  tbe  order  was  made,  and  before 
the  summons  was  published,  and,  further, 
that  the  affidavit  made  and  filed  In  this  case 
did  not  state  all  the  essential  particulars  re- 
quired by  section  4111. 

Is  such  second  or  additional  affidavit  nec- 
essary In  order  to  eonfei'  jurisdiction,  by 
the  publication  of  the  summons,  upon  the 
court  to  hear  a  default  divorce  action?  This 
la  a  question  of  great  Importance;  for,  If 
It  must  be  answered  In  the  affirmative.  It 
would  seem  logically  to  follow  that  a  like 
affidavit  in  similar  cases  has  been  necessary 
ever  since  1869.  This  conclusion  rests  upon 
the  proimsltlon  that  the  law  is  now  sub- 
stantially the  same  as  it  was  then;  or,  In 
other  words,  that  the  Revised  Laws  of  1905 
have  made  no  substantial  change  In  the 
law  as  to  service  of  the  summons  by  pub- 
lication in  actions  for  divorce.  A  compari- 
son of  the  several  statutes  relating  to  the 
subject  indicates  quite  clearly  the  correct- 
ness of  the  proposition.  Section  12,  c.  62, 
Gen.  St  1866,  was  in  these  words:  "Copies 
of  the  summons  and  complaint  shall  be  serv- 
ed on  the  defendant  personally,  and  when 
such  service  Is  made  out  of  this  state,  it 
may  be  proved  by  the  affidavit  of  the  person 
making  the  same,  with  the  certificate  of 
the  clerk  of  the  court  of  the  county,  to  the 
identity  of  the  officer  taking  the  affidavit; 
but  If  personal  service  cannot  well  be  made, 
the  court  may  order  service  of  the  summons 
by  publication,  as  in  other  actions."  It  is 
to  be  noted  that  the  last  clause,  "as  In  other 
actions,"  might  have  been  construed  as 
meaning  that  publication  of  the  summons 
could  be  ordered  as  in  other  actions,  or 
that  when  ordered  publication  of  the  sum- 
mons should  be  made  as  In  other  actions. 
Section  3579,  Rev.  Laws  1905,  makes  the 
meaning  clear  by  Inserting  before  the  words 
"as  In  other  actions"  the  words  "which  pul> 
licatlon  shffll  be  made."  Other  than  this, 
no  change  has  been  made  in  the  original 
section.  It  is  also  to  t>e  noted  that  the 
section  was  silent  as  to  how  It  might  be 
made  to  appear  to  the  court  that  person- 
al service  could  not  well  be  made.  The 
matter  was  left  to  the  Judgment  of  the 
court,  but  In  1893  It  was  provided  by  the 
rules  of  the  district  court  that  an  order  for 
the  publication  of  the  summons  in  actions 
for  divorce  would  only  be  granted  upon 
the  affidavit  of  the  plaintiff,  stating  facts 
showing  that  personal  service  could  not  well 
be  made. 

At  the  same  time  that  section  12,  c.  62, 
Gen,  St  1866,  was  enacted,  section  49,  c.  66, 
Gen.  St.  1866,  was  enacted,  which  provided: 
"When  the  defendant  cannot  be  found  within 
the  state,  of  which  the  return  of  the  sheriff 
of  the  county  in  which  the  action  is  brought 
that  the  defendant  cannot  be  found  in  the 
county,  is  prima  fade  evidence,  and  upon 
the  presentation  of  an  affidavit  of  the  plain- 
tiff, his  agent  or  attorney,  to  the  court  or 


Judge  stating  that  he  believes  that  the  de- 
fendant Is  not  a  resident  of  the  state,  and 
cannot  be  found  therein,  if  the  complaint  In 
the  opinion  of  the  Judge  states  a  good  cause 
of  action  against  the  defendant  or  shows 
that  he  is  a  proper  party  to  an  action  re- 
lating to  real  property  in  this  state,  such 
court,  or  Judge,  may  grant  an  order  that 
the  service  be  made  by  flie  publication  of 
a  summons  in  either  of  the  following  cases : 

•  •  •  Fourth:  When  the  action  is  for 
divorce    In    the    cases    prescribed   by    law. 

•  •  •"  This  last  section,  standing  alone, 
apparently  authorized  the  court  to  order 
the  publication  of  the  summons  in  a  divorce 
action  upon  compliance  with  Its  provisions, 
and  some  doubt  arose  as  to  the  proper  prac- 
tice to  be  observed  In  procuring  an  order 
for  the  publication  of  the  summons  In  ac- 
tions for  divorce.  The  practice  finally  adopt- 
ed, so  far  as  we  are  advised,  was  to  com- 
ply with  both  sections  12  and  49  by  pre- 
senting to  the  court  one  affidavit  containing 
the  statements  required  by  section  49,  and 
further  showing  that  personal  service  of  the 
summons  could  not  well  be  made  with  the 
return  of  the  sheriff  on  the  summons  to 
the  effect  that  the  defendant  could  not  be 
found.  The  court  then  made  its  order  for 
publication  of  the  summons,  and  It  was  then 
published  as  In  other  actions,  without  making 
and  filing  any  other  or  additional  affidavit 

Section  49  was  amended  by  Gen.  Laws 
1869,  p.  87,  c.  73,  so  as  to  provide  for  the 
service  of  the  summons  by  publication  by 
the  plaintiff  or  his  attorney,  without  any 
order  of  the  court  In  the  cases  therein  named, 
of  which  an  action  for  divorce  "in  the  cases 
provided  by  law"  was  one,  upon  making 
and  filing  the  affidavit  therein  required.  No 
other  changes  were  made  by  the  amendment 
nor  by  subsequent  legislation,  as  to  actions 
for  divorce.  See  Laws  1878,  p.  76,  c.  9;  Laws 
1881,  p.  48,  a  28;  Gen.  St  1891,  g  5204.  Sec- 
tion 49  as  so  amended,  being  the  latest  ex- 
pression of  the  Legislature,  seemed  to  au- 
thorize the  service  of  the  summons  by  pub- 
lication in  an  action  for  divorce  without  any 
order  of  the  court.  However,  the  practice 
wtiich  obtained  before  the  amendment  was 
continued  and  an  order  for  publication  of  the 
summons  was  obtained  upon  the  return  of 
the  sheriff,  and  an  affidavit  such  as  we  have 
indicated,  and  the  summons  was  then  pub- 
lished without  filing  a  second  or  additional 
affidavit  Limited  divorces,  or  separation 
from  bed  and  board,  were  authorized  by  Gen. 
Laws  1876,  p.  127,  c.  118,  which  provided  that 
the  procedure  in  such  cases  should  be  the 
same  as  prescribed  by  law  in  actlona  for  a 
divorce  from  the  bond  of  marriage. 

The  statutes  relating  to  the  service  of  the 
summons  in  actions  for  divorce,  In  force 
when  Rev.  Laws  1905  were  enacted,  were 
as  stated  In  sections  4796  and  5204,  Geo. 
St  1894.  The  change  made  by  section  8579 
In  the  language  of  section  4796,  and  the  rea* 
son  for  it  we  have  already  noted.    The  only 
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change  made  In  section  5204  by  section  4112 
was  to  strike  from  the  fourth  subdivision  the 
words  "In  the  cases  provided  by  law,"  and 
add  the  words  "or  a  separation  from  bed  and 
board,  and  the  court  shall  have  ordered 
that  service  be  made  by  published  notice," 
It  is  obvious  that  his  change  of  language  In 
no  manner  changed  the  existing  law  or  prac- 
tice In  such  cases,  and  that  the  statement 
of  the  commissioners  (see  their  report,  page 
31)  that  "subdivision  4  has  been  modified 
to  bring  it  into  harmony  with  the  divorce 
law"  la  correct  It  Is  apparent  that  the 
words  "In  the  cases  prescribed  by  law"  were 
omitted  because  they  became  unnecessary 
when  the  specific  provisions  as  to  an  order 
for  publication  were  added;  that  the  words 
"or  separation  from  bed  and  board"  were 
Inserted  so  that  the  section  would  Include 
actions  for  a  limited  divorce,  which  were  au- 
thorized after  the  original  section  was  en- 
acted; and,  further,  that  the  words  "and 
the  court  shall  have  ordered  that  service 
be  made  by  published  notice"  were  added  to 
make  It  certain  that  a  party  could  not  by 
complying  with  sections  4111  and  4112  pro- 
ceed and  publish  the  summons  In  an  action 
for  a  divorce  without  obtaining  an  order  of 
court  directing  It  to  be  done,  or,  in  other 
words,  to  remove  all  uncertainty  In  the  lan- 
guage of  the  statute  and  to  conform  it  to 
the  construction  previously  given  to  It  and 
the  practice  under  it. 

It  would  be  a  forced  and  unreasonable 
construction  to  hold  that  the  present  statute 
requires  that,  after  the  court  orders  service 
of  the  summons  to  be  made  by  publication,  a 
second  affidavit  should  be  made  before  com- 
plying with  the  order  stating  that  the  court 
bad  so  ordered,  for  the  best  evidence  that  the 
court  had  so  ordered  is  its  original  order  in 
the  office  of  the  court  Again,  any  such  con- 
struction would  be  contrary  to  the  history 
and  purpose  of  the  statute  and  the  express 
provisions  of  section  6508,  which  is  to  the 
effect  that  the  provisions  of  the  Revised 
Iaws,  so  far  as  they  are  the  same  as  those 
of  existing  statutes,  shall  be  construed  as 
continuations  thereof,  and  not  as  new  enact- 
ments. Such  a  construction  would  also  vio- 
late the  settled  rule  of  construction  that 
changes  made  by  a  revision  of  the  statutes 
will  not  be  construed  as  altering  the  law, 
unless  it  is  clear  that  such  was  the  Intention, 
and,  if  the  revised  statute  Is  ambiguous  or 
susceptible  of  two  constructions,  reference 
may  be  had  to  prior  statutes  for  the  pur- 
pose of  ascertaining  the  Intention  of  the 
Legislature.  State  v.  Stroscheln  (Minn.)  109 
N.  W.  235;  Town  of  Brighton  v.  Kelsey,  7T 
Vt  268,  50  Att.  883. 

It  follows  that,  if  an  affidavit  for  the 
publication  of  the  summons  states  that  the 
action  Is  one  for  divorce  or  separation  from' 
bed  and  board,  it  is  In  this  respect  a  sufficient 
compliance  with  sections  4111  and  4112,  Rev. 
Laws  1905,  for  one  of  the  cases  referred  to 
In  section  4111  Is  an  action  for- a  divorce,  or 
separation  from  bed  and  board  mentioned  in 


section  4112.  We  therefore  liold  that  sections 
3579,  4111,  4112,  Rev.  Laws  1906,  have  made 
no  substantial  change  in  the  law  as  to  the 
service  of  the  summons  by  publication  In  an 
action  for  divorce,  and.  further,  that  an  affi- 
davit in  such  a  case  showing  that  personal 
service  cannot  well  be  made  and  containing 
the  statements  required  by  section  4111,  with 
the  return  of  the  sheriGF  that  the  defendant 
cannot  be  found,  Is  sufficient  to  justify  the 
making  of  an  order  by  the  court  directing 
service  by  publication,  and  to  .authorize  the 
publication  of  the  summons  without  any  oth- 
er or  further  affidavit  after  such  order  has 
been  made. 

The  affidavit  for  publication  in  this  case 
was  not  a  technical  compliance  in  all  par^ 
ticulara  with  the  requirements  of  section  4111, 
in  that  It  did  not  state  in  express  terms  Uiat 
the  residence  of  the  defendant  was  not  known 
to  the  affiant  It  did,  with  other  matters, 
state  "that  the  defaidant  after  being  married 
to  the  plaintiff  for  less  than  one  month  de- 
serted and  abandoned  her,  and  since  said 
time,  on  or  about  the  Sd  day  of  December, 
1900,  the  affiant  has  not  heard  from  the  de- 
fendant at  all;  that  on  numerous  occasions 
she  has  attempted  to  ascertain  his  where- 
abouts, but  none  are  able  to  give  her  any  In- 
formation in  regard  to  the  same;  that  the 
parents  and  relatives  of  the  defendant  do 
not  know  whether  he  is  dead  or  alive  or 
where  he  Is,  nor  have  they  heard  from  lilm 
since  the  said  3d  day  of  December,  1900." 
It  is  clear  that  the  court  upon  this  affidavit 
might  well  have  declined  to  make  the  order 
for  publication,  for  the  affidavit  should  have 
stated  in  direct  terms,  and  not  argument- 
atlvely,  that  the  place  of  residence  of  the 
defendant  was  unknown  to  the  plaintiff.  It 
was  irregular  In  this  respect  and  not  to  be 
commended  as  correct  practice.  However,  it 
is  apparent  that  the  facts  stated  In  the  affi- 
davit could  not  be  true  if  the  plaintiff  knew 
the  defendant's  residence.  The  court  In 
granting  the  order  for  publication  necessarily 
construed  the  affidavit  and  held  that  It  was 
sufficient  We  hold  that  the  order  and  the 
publication  of  the  summons  must  now  be 
held  valid. 

The  conclusion  follows  that  the  order  ap- 
pealed from  must  be  reversed,  and  the  cause 
remanded,  with  direction  to  the  district 
court  to  hear  and  determine  it  on  the  merits. 
So  ordered. 


LOCKWOOD  T.  GEIR  et  al. 
(Supreme  0>nrt  of  Minnesota.    Oct  26,  1906.) 

Refobmatior  or  Contbaoi  —  Mtituai.  Mis- 

taka 

Held  that  the  controlling  findings  of  tact 
made  by  the  trial  court  are  sustained  by  the 
evidence,  and  that  they  support  its  conclnsion 
of  law  that  the  contract  of  the  parties  as  to  the 
sale  of  land  be  reformed,  and  as  reformed  that 
it  be  canceled. 

Jaggard,  J.,  dissenting. 

(Syllabus  by  the  Court) 
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Opinion  on   reargument    Order  aflSrmed. 
For  former  opinion,  see  108  N.  W.  877. 

Toung  &  McElIlgott,  for  appellants.  A. 
B.  Kaerclier,  Lyndon  A.  Smith,  and  L.  W. 
Collins,  for  respondent 

START,  C.  J.  The  plaintiff's  petition  for 
reargument  called  our  attention  to  the  fact 
that  the  sufSclency  of  the  evidence  to  support 
certain  controlling  findings  of  fact  was  not 
challenged  by  any  assignments  of  error.  For 
this  reason,  ahd  to  afford  counsel  an  oppor- 
tunity for  a  fuller  analysis  and  discussion 
of  the  record,  we  ordered  a  reargument 
When  the  case  was  called  for  such  rehearing, 
the  defendants  made  a  motion  to  amend  their 
assignments  of  error  so  as  to  raise  the  ques- 
tion of  the  sufiBclency  of  the  evidence  to  sup- 
port such  findings.  The  question  as  to  the 
proposed  amendment  was  taken  under  ad- 
visement, and  the  reargument  of  the  cause, 
by  consent  of  counsel,  proceeded  upon  the 
assumption  that  the  question  of  the  suflSden- 
cy  of  the  evidence  was  properly  raised.  We 
have  acted  upon  such  assumption  in  reaching 
a  conclusion  on  the  merits  of  the  case,  and 
no  formal  order  as  to  the  motion  is  necessary. 
A  further  consideration  of  the  record  upon 
reargument  has  satisfied  us  that  all  of  the 
findings  of  fact  which  are  essential  to  sup- 
port the  conclusion  of  law  of  the  trial  court 
are  supported  by  the  evidence. 

The  complaint  herein  alleged,  in  effect, 
that  the  parties  hereto  on  July  10,  1902,  en- 
tered Into  an  oral  agreement  whereby  the 
plaintiff,  in  consideration  of  $21,450,  agreed 
to  convey  to  the  defendants,  without  war- 
ranty, such  title  as  he  had  to  the  800  acres 
of  land  described  in  the  complaint;  that.  If 
the  plaintiff  could  not  by  proper  proceedings 
In  a  reasonable  time  convey  a  good  title  to 
the  land,  the  contract  should  be  canceled  and 
considered  null  and  void;  that  the  plaintiff 
then  in  good  faith  believed  that  he  was 
the  owner  of  the  whole  SOO  acres,  and  that 
the  only  obstacle  to  his  conveying  the  same 
was  the  fact  that  his  wife  was,  and  had 
been  for  10  years,  hopelessly  Insane,  but  he 
expected  to  procure  a  Judicial  decree  enabling 
him  to  convey  the  land  without  his  wife  Join- 
ing In  the  deed;  that  by  the  mutual  mistake 
of  the  parties  and  the  scrivener  in  reducing 
the  oral  contract  of  the  parties  to  a  written 
one,  which  they  executed,  a  provision  was 
Inserted  therein  that  the  conveyance  should 
be  a  special  warranty  deed,  instead  of  a 
quitclaim  deed,  as  the  parties  had  agreed, 
and  further  that  by  such'  mutual  mistake 
there  was  inserted  therein  the  words  "at 
the  election  of  the  said  parties"  (the  defend- 
ants) Immediately  following,  and  as  a  quali- 
fication of  the  provision  in  the  written  con- 
tract to  the  effect  that.  If  the  plaintiff  should 
be  unable  to  convey  full  and  perfect  title  to 
the  land,  the  money  to  be  deposited  as  a 
part  of  the  purchase  price  should  be  returned 
and  the  contract  canceled;  that  after  the 
written  contract  was  executed,  and  on  Nov- 


ember 29,  1902,  the  plaintiff  discovered  for 
the  first  time  that  the  title  to  160  acres  of 
the  land  was  In  the  name  of  bis  wife,  and 
that  at  the  time  of  making  the  contract  she 
was,  and  had  been  for  many  years,  the  own- 
er thereof;  that  she  died  intestate,  leaving 
him  and  their  three  children  as  her  heirs  at 
law;  that  the  plaintiff  cannot,  and  never  has 
been  able  to.  convey  full  and  perfect  title 
to  the  land  or  any  title  to  the  160  acres  ex- 
cept his  Interest  therein  as  the  surviving 
husband  of  his  deceased  wife;  and,  further, 
that  plaintiff  never  received  anything  under 
the  contract  The  complaint  contains  other 
allegations  which  are  not  material  on  this 
appeal.  The  defendants  by  their  answer 
denied  each  allegation  of  the  complaint  not 
expressly  admitted,  and  by  way  of  cross- 
complaint  alleged  that  there  was  no  mistake 
made  In  reducing  the  contract  to  writing; 
that  the  defendants  have  been  at  all  times 
ready  and  willing  to  comply  with  Its  terms 
on  their  part  They  admitted  that  the  plain- 
tiff was  not  the  owner  of  the  100  acres,  and 
by  implication  that  he  could  not  convey  good 
title  thereto,  for  the  answer  alleged  that 
they  desired  a  fulfillment  of  the  contract  as 
to  the  residue  of  the  land  as  to  which  the 
plaintiff  had  good  title,  and  as  to  It  they  ask 
a  decree  for  specific  performance,  with  a 
deduction  from  the  total  purchase  price  In 
the  sum  of  $7,500,  "to  which  they  are  entitled 
by  reason  of  the  inability  and  failure  of  said 
plaintiff  to  convey  the  whole  amount  of  the 
land  covered  by  the  contract." 

The  trial  court  found,  with  other  facts,  to 
the  effect  that  the  parties  mutually  agreed 
that  the  form  of  conveyance  of  the  land 
should  be  a  quitclaim  deed,  and  that  a  de- 
posit of  $5,000  of  the  purchase  price  should 
be  made  in  a  designated  bank  and  there 
remain  until  the  plaintiff  should  be  able  to 
convey  full  and  perfect  title  to  the  land,  and, 
if  be  was  unable  so  to  do  within  a  reason- 
able time,  the  money  should  be  returned  to 
the  defendants  and  the  contract  between 
them  should  be  canceled;  that  the  contract 
as  reduced  to  writing  contained  the  terms 
and  conditions  of  the  actual  agreement  of 
the  parties,  except  that  it  provided  that  the 
conveyance  should  be  made  by  special  war- 
ranty deed,  instead  of  by  quitclaim  deed,  and 
except,  further,  that  there  was  added  to  the 
agreement  of  the  parties  that  if  the  plaintiff 
could  not  convey  full  and  perfect  title  to  the 
land  the  contract  should  be  canceled,  the 
words  of  limitation  "at  the  election  of  said 
second  parties,"  which  words  were  neither  in 
language  nor  in  substance  a  part  of  the  agree- 
ment of  the  parties ;  and,  further,  that  such 
words  were  added  by  the  inadvertence  of 
the  scrivener  without  the  direction  of  either 
party  to  the  contract,  and  by  the  mutual 
mistake  of  each  of  them.  As  a  conclusion  of 
law  the  trial  court  directed  a  reformation 
of  the  written  contract  by  eliminating  there- 
from the  words  "at  the  election  of  the  said 
second  parties,"  and  that  as  so  reformed  It  be 
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canceled.  And  also  that  the  contract  be  re- 
formed aa  to  the  character  ot  the  conveyance. 
It  Is  obvious  that  the  controlling  fact  neces- 
sary  to  support  the  conclusion  that  the  con- 
tract be,  aa  reformed,  canceled,  is  the  one 
to  the  effect  that,  if  it  should  turn  out  that 
the  plaintiff  could  not  convey  full  and  per- 
fect title  to  the  land,  the  money  deposited 
should  be  returned  and  the  contract  canceled, 
and  that  the  provision  inserted  In  the  written 
contract  that.  In  such  case,  it  should  be  only 
canceled  at  the  election  of  the  defendants, 
was  Inserted  by  inadvertence  and  mutual 
mistake.  The  mistake  as  to  the  form  of 
the  conveyance  would  not  justify  the  cancel- 
lation of  the  contract,  but  simply  a  reforma- 
tion as  to  the  character  of  the  conveyance 
to  be  given.  Nor  could  the  plaintiff  have  a 
reformation  and  cancellation  of  the  contract 
on  the  ground  that  the  defendants  had  not 
performed  the  terms  of  the  contract  If,  how- 
ever, the  other  finding,  as  to  the  cancellation 
of  the  contract  in  case  the  plaintiff  was  un- 
able to  pass  a  good  and  perfect  title  to  the 
land.  Is  sustained  by  the  evidence,  then  the 
conclusion  of  law  follows  that  the  written 
contract  should  be  reformed,  and,  as  reform- 
ed, canceled;  because  It  is  admitted  by  the 
pleadings  that  the  plaintiff  was  and  Is  unable 
to  convey  such  title,  and  the  defendants  by 
reason  thereof  seek  In  this  action  a  perform- 
ance of  the)  contract  pro  tanto  and  a  deduc- 
tion of  17,600  as  damages  from  the  total 
amount  of  the  purchase  price.  It  Is  clear 
that.  If  the  contract  was  to  be  canceled  In 
the  event  that  the  plaintiff  could  not  convey 
good  title,  the  right  to  have  such  cancellation 
does  not  depend  upon  the  election  of  the 
defendants.  They  are  not  entitled  to  a  par- 
tial performance  and  damages  as  claimed, 
for.  If  the  contract  was  as  the  plaintiff  con- 
tends, the  parties  stipulated  just  what  the 
remedy  should  be  In  case  the  plaintiff  could 
not  convey  good  title,  and  such  remedy  Is 
the  ezcluslye  one,  and  either  party  Is  en- 
titled to  lnv<^e  it  against  any  attempt  of 
the  other  to  enforce  the  contract  Schwab 
T.  Baremore,  96  Minn.  1295,  101  N.  W.  10. 

The  pivotal  question  is,  then,  whether  the 
finding  is  sustained  by  the  evidence.-  There 
is  nothing  unusual  or  unreasonable  in  the 
contract  as  claimed  by  the  plaintiff,  although 
it  may  be  somewhat  illogical.  Similar  con- 
tracts have  been  before  this  court  for  con- 
struction. See  Schwab  v.  Baremore,  supra, 
and  Mackey  v.  Ames,  31  Minn.  103,  16  N.  W. 
541.  The  plaintiff,  aa  a  witness  on  his  own 
behalf,  gave  testimony  which  directly  and 
clearly  tended  to  establish  the  actual  con- 
tract as  he  claimed  it  to  be,  and  that  the 
words  of  limitation  referred  to  were  insert- 
ed in  the  written  contract  by  inadvertence 
and  mutual  mistake  of  the  parties.  There 
was  other  evidence  tending  to  corroborate 
him.  On  the  other  hand,  there  was  evidence 
on  the  part  of  the  defendants  tending  to  the 
contrary.  One  of  the  defendants,  however, 
who  was  present  when  the  contract  was  re- 


duced to  writing,  testified  on  hia  cross-ex- 
amination as  follows:  "Q.  Did  you  under- 
stand that  the  contract  was  to  be  so  drawn 
that  you  alone  had  the  election  to  cancel  It, 
or  to  make  Lockwood  give  yon  a  good  title, 
whether  the  title  was  good  or  not?  A.  No, 
sir.  Q.  Didn't  you  understand  that  Lock- 
wood  had  the  same  rights  under  that  contract 
as  you  had?  (Objected  to  as  irrelevant  Sus- 
tained.)" This  is  quite  significant  If  there 
was  any  misunderstanding  of  the  question 
or  of  the  answer  of  the  witness,  the  second 
question  afforded  an  opportunity  for  the 
witness  to  explain  and  correct  the  matter, 
and  yet  on  the  defendants'  objection  an  an- 
swer to  the  question  was  excluded.  It  will 
serve  no  practical  purpose  further  to  refer 
to  or  discuss  the  evidence.  We  have  atten- 
tively considered  the  whole  record  and  have 
reached  the  conclusion  that  the  finding  is 
sustained  by  clear  and  satisfactory  evidence. 
It  follows  that  the  order  of  this  court 
heretofore  made  reversing  the  order  of  the 
trial  court  and  granting  a  new  trial  must 
be  vacated  and  the  order  appealed  from  af- 
firmed.    So  ordered. 

JAGOARD,  J.  I  dissent  Without  doubt 
the  only  question  in  the  appeal  was  whether 
the  plaintiff's  testimony  made  out  a  case  of 
mutual  mistake.  I  think  it  did  not  That 
testimony  showed  two  things  clearly.  In  the 
first  place.  It  showed  that  plaintiff  Intended 
to  convey  some  title  to  the  land,  and  that  such 
title  was  the  interest  of  a  husband,  whose 
wife  was  living,  but  Insane,  in  lands,  the 
title  to  which  stood  In  his  name.  His  own 
testimony,  the  agreement  he  executed,  his 
subsequent  dealings  with  the  property,  as 
by  way  of  lease  to  the  defendant,  and  the 
admissions  of  bis  counsel's  briefs,  and  all  the 
circumstances  of  the  case,  to  my  mind  demon- 
strated this.  It  is  the  settled  rule  of  this 
state  that  if  a  contract  to  sell  land  says 
nothing  whatever  about  the  title,  if  it  be 
simply  an  agreement  to  sell  on  the  part  of  a 
first  party  and  on  the  part  of  the  second  party 
to  buy  the  premises  in  question,  that  contract 
will  bind  the  first  party  to  make  a  good 
title.  In  every  contract  for  the  sale  of 
land,  nnless  the  contrary  Intention  is  express- 
ed, there  is  an  implied  undertaking  on  the 
part  of  the  vendor,  while  the  contract  re- 
mains executory,  to  make  out  a  good  title, 
clear  of  all  defects  and  incumbrances.  Drake 
V.  Barton,  18  Minn.  462  (Oil.  414.  418).  And 
see  Oogan  v.  Oook,  22  Minn.  137;  Murfin  v. 
Bcovil,  41  Minn.  265,  48  N.  W.  1.  This  rule 
is  generally  enforced.  See  Herrod  v.  Black- 
bum,  66  Pa.  103,  94  Am.  Dec.  49;  Burwell 
T.  Jackson,  9  N.  Y.  635.  There  la  a  manifest 
difference  between  a  contract  to  sell  land 
and  a  contract  to  sell  merely  the  vendor's 
Interest  in  land.  If  it  clearly  appears  from 
an  executory  contract  for  the  sale  of  real 
proijerty,  taken  in  connection  with  the  allega- 
tions found  in  a  pleading,  the  sufficiency  of 
which  la  in  Issue,  that  the  parties  contem- 
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plated  and  bargained  for  nothing  more  than 
a  conveyance  which  would  pass  such  rights 
and  Interests  as  the  vendor  might  have  or 
that  they  had  In  view,  and  contracted  for 
the  mere  transfer  of  the  title  held  by  the 
vendor,  whether  defective  or  not,  that  Is 
all  a  vendee  can  claim  or  insist  upon.  Mc- 
Manus  v.  Blackmarr,  47  Minn.  8S1,  50  N.  W. 
230.  And  see  Brame  v.  Towne,  66  Minn. 
156,  57  N.  W.  4S4.  In  the  case  at  bar  the 
contract  was  to  convey,  not  the  interest  In 
the  premises  which  the  defendant  might 
have,  bnt  the  land  itself.  By  its  terms  the 
deposit  made  by  the  vendee  was  to  remain 
in  escrow,  until,  in  the  language  of  the 
court's  findings,  he  should  be  able  to  convey 
full  and  perfect  title.  Accordingly,  It  seems 
clear  that  the  plaintiff  as  a  vendor  agreed  to 
convey  the  title  he  supposed  be  had,  but  did 
not  In  fact  have,  to  the  defendant  as  the  ven- 
dee. In  the  second  place,  plaintiff's  case 
tended  to  show  that  in  the  negotiations  of 
the  parties,  but  not  In  the  contract,  he  re- 
fused to  guaranty  the  title.  The  result  was 
an  inconsistent  position  on  bis  part  He  dis- 
claimed one  of  the  obligations  of  the  agree- 
ment which  he  testified  he  made  and  which 
was  incorporated  into  the  written  contract 
In  other  words,  he  was  honest  but  confused. 
His  testimony  does  not  seem  to  me  to  be 
of  that  consistent  clear,  and  convincing  cbaiv 
acter  which  It  is  elementary  equity  requires 
as  a  condition  precedent  to  setting  aside  the 
solemn  written  obligations  of  the  parties. 
To  my  mind  nothing  is  added  to  the  plain- 
tiff's case  by  the  testimony  of  the  defendant 
which  la  quoted  In  the  majority  opinion. 
That  question  was  donbl&  It  resulted  in 
two  Inquiries,  namely :  (1)  "Did  you  under- 
stand that  the  contract  was  to  be  so  drawn 
that  you  alone  had  the  election  to  cancel  it?' 
And  <2)  "Did  you  understand  that  the  con- 
tract was  to  be  so  drawn  as  to  make  Lock- 
wood  give  yon  good  title  whether  the  tltltf 
was  good  or  not?'  If  he  answered  "No,  sir" 
to  the  first  part  of  the  question,  then  this 
part  of  the  record  tends  to  sustain  plaintiff's 
contention.  If  he  answered  "No"  to  the  sec- 
ond question,  then  the  reply  was  obviously 
proper,  and  proved  nothing.  The  objection 
to  the  other  question  quoted  in  the  majority 
opinion,  namely,  "Didn't  you  understand  that 
Lockwood  had  the  same  rights  under  that 
contract  as  yon  bad" — was  properly  sus- 
tained. The  contract  spoke  for  itself.  The 
defendant  had  previously  quite  fully  con- 
tradicted plaintiff's  version  of  the  alleged 
mistake. 


TOWN  OF  PARTRIDGE  v.  RINO. 

(Supreme  Oonrt  of  Minnesota.    Oct  26,  1906.) 

Towns  —  Powkbs   ow   Elkctobs  —  Ratifica- 
TiOH— Uhauthobized  Emplotmbnt  of  Co0N- 

SEL. 

The  electors  of  a  town,  having  statutory 
power  to  direct  the  institution  of  actions  and 
to  employ  necessary  attorneys  for  their  prose- 


cation,  may  rati^  the  action  of  counsel  in 
bringing  to  judgment  a  claim  of  the  town,  al- 
though such  counsel  were,  in  the  first  instance, 
directed  to  bring  the  action  by  m  town  board 
without  autborl47  of  law. 

[EM.  Note. — ^For  cases  in  point,  see  voL  45, 
Cent  Dig.  Towns,  $  64.] 

(Syllabus  by  the  C!onrt) 

Appeal  from  District  Oonrt,  Pine  County; 
r.  M.  Crosby,  Judge. 

Action  by  the  town  of  Partridge  against 
Maurice  Ring.  Judgment  for  plaintiff.  Mo- 
tion by  defendant  to  set  aside  denied,  and 
he  appeals.    Affirmed. 

W.  E.  Dodge,  for  appellant  Fltzbugb 
Bums  and  S.  0.  Olmstead,  for  respondent 

JA60ARD,  J.  The  town  board  of  the  town 
of  Partridge  authorized  certain  counsel  to 
bring  en  action  for  the  plaintiff  and  respon- 
dent against  the  defendant  and  appellant  A 
money  judgment  was  rendered  for  the  plain- 
tiff. A  motion  was  made  by  the  defendant 
within  a  year  afterwards  praying  that  the 
judgment  be  set  aside  on  the  ground  that 
the  town  board  had  not  authority  to  Institute 
or  maintain  the  action  and  that  the  electors 
of  the  town  only  had  such  power.  Plaintiers 
attorneys  presented  counter  affidavits  show- 
ing that  subsequently  to  the  entry  of  the 
judgment  the  electors  ratified  the  employ- 
ment of  plaintltTs  attorneys  and  the  main- 
tenance of  the  action,  including  Its  culmina- 
tion in  the  money  judgment  The  court  de- 
nied defoidamt's  motion.  Defendant  took 
this  appeal. 

It  may  be  conceded  that  the  action  of  the 
town  board  in  employing  counsel  to  institute 
the  action  was  void,  and  that  this  act  void 
in  Its  inception,  could  not  iiave  been  validated 
in  Its  culmination.  The  electors,  however, 
had  the  power  to  direct  the  institution  of 
the  controversy.  Subdivision  8,  |  625,  Rev. 
Laws  1906.  What  they  could  have  originally 
directed  they  could  subsequently  ratify.  In 
this  case  the  ratification  is  not  In  effect  the 
Bubsequoit  approval  of  the  act  of  the  town 
board,  but  the  authorization  of  the  employ- 
ment of  plaintiff's  counsel  and  of  their  con- 
duct of  the  lawsuit  If  there  had  been  no 
original  retataer,  and  counsel  had  merely 
volunteered,  the  electors  could  have  given 
validity  to  their  acts  by  subsequent  consent 
The  authority  of  the  town  board  was  not 
less  than  no  authority.  No  question  Is  raised 
as  to  the  sufficiency  of  the  form  of  the  ratlfl.- 
cation. 

Order  affirmed. 


BARRIE  v.   NORTHERN  ASSUR.   CO. 

(Supreme  Court  of  Minnesota.    Oct  26,  1906.) 

L  Appbai/— Rbvibw— Ofxkiro  Default. 

The  discretion  of  the  trial  court  in  open- 
ing a  judgment  by  default  and  In  permitting  a 
trial  upon  the  merits,  or  in  refusing  so  to  do, 
is  a  judicial  one,  not  to  be  exercised  arbitrarily 
or  capriciously.    In  clear  cases  of  abuse,  the 
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exercise   of   that   discretion   may   be   reversed 
apon  appeaL 

[Ed.  Note.— For  cases  in  point,  see  roL  8> 
Cent  Dig.  Appeal  and  Error,  |  8823.] 

2:  JUDOUERT— OFEitiRa  Defattlt. 

Where  an  answer  discloses  a  good  defense, 
and  there  is  reasonable  excuse  for  delay  occa- 
sioning a  judgment  by  default,  and  no  substan- 
tial prejudice  appears  to  haye  arisen  because 
of  that  delay,  the  trial  court  should  open  the 
default  and  permit  the  defense  to  be  maintained. 
Wnlsh  V.  Boylo.  103  N.  W.  606,  94  Minn.  437, 
followed  and  approved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  {§  145,  2(59.] 

3.  Same. 

The  circumstances  of  this  case  required 
the  trial  court  to  grant  defendant's  .motion  to 
open  the  default. 

[Ed.  Note. — For  cases  in  point,  see  toL  80, 
Cent.  Dig.  Judgment,  §  282.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Pine  County; 
F.  M.  Crosby,  Jndge. 

Action  by  L.  M.  Barrle  against  the  North- 
ern Assurance  Company.  From  an  order 
of  the  trial  court  denying  the  motion  of  de- 
fendant to  set  aside  a  default,  and  from  the 
Judgment,  defendant  appeals.  Reversed, 
with  directions  to  open  judgment. 

M.  H.  Bontelle  and  N.  H.  Chase,  for  appel- 
lant.   L.  H.  McEuslck,  for  respondent 

JAGG.\RD,  J.  The  first  of  the  two  ap- 
peals taken  in  this  case  was  from  an  order 
of  the  trial  court  denying  the  motion  of  the 
defendant  and  appellant  for  an  order  reliev- 
ing it  from  default,  and  setting  aside  the  or- 
der for  judgment  for  plaintiff  and  respondent 
against  the  defendant  The  order  was  ap- 
pealable. It  is  true  that  the  merits  of  a  non- 
appealable order  made  by  a  district  court 
cannot  be  reviewed  in  this  court  by  means  of 
an  appeal  from  an  order  vacating  and  setting 
aside  or  refusing  so  to  do  (Brown  ▼.  Minne- 
sota T.  M.  Co.,  44  Minn.  822,  46  N.  W.  B60; 
Lockwood  V.  Bock,  48  Minn.  73,  48  N.  W. 
468),  and  that  the  opening  of  a  judgment  by 
default  and  permitting  a  trial  upon  the  mer- 
its depends  upon  the  discretion  of  the  trial 
court  the  exercise  of  which  will  not  ordinar- 
ily be  disturbed  upon  appeal.  That  discre- 
tion, however.  Is  a  judicial  one,  not  to  be  ex- 
ercised arbitrarily  or  capriciously,  but  so  as 
to  conduce  to  the  administration  of  justice. 
White  V.  Gumey,  92  Minn.  271,  99  N.  W.  889 ; 
McClure  v.  Clark,  94  Minn.  37,  101  N.  W. 
961.  This  court  has  the  power  to  review 
the  exercise  of  discretion  by  the  trial  court 
in  such  matters,  and  in  appropriate  cases  to 
affirm,  or,  where  there  has  been  a  palpable 
abuse  of  discretion,  to  reverse,  Its  action. 
The  syllabus  In  Merritt  v.  Putnam,  7  Minn. 
^3  (GU.  399),  Is  misleading  in  its  expression 
of  a  contrary  opinion.  The  text  of  the  de- 
cision accords  with  the  general  rule.  The 
court  In  that  case  saw  no  abuse  of  legal  dis- 
cretion and  no  sufficiently  cogent  reason  for 
disturbing  the  ruling  of  the  trial  court  But, 
for  example,  In  HUdebrandt  ▼.  Robbecke,  20 


Minn.  100  (Gil.  83),  this  court  exercised  Its 
imwer  of  reviewing  an  application  to  open 
a  judgment  by  default,  and  reversed  the  or- 
der of  the  trial  court  denying  sncb  relief. 
The  appealability  of  the  order  in  case  of 
abuse  of  discretion  la  generally  and  properly 
recognized.  Swift  v.  Fletcher,  6  Minn.  559 
(Gil.  386)  ;  Jorgenson  v.  Boehmer,  9  Minn. 
181  (GIL  166)  ;  Whltcomb  v.  Shaffer,  11 
Minn.  232  (GU.  153);  Barker  v.  Keith,  11 
Minn.  65  (Gil.  37);  Woods  v.  Woods,  16  Minn. 
81  (Gil.  69) ;  Reagan  v.  Madden,  17  Minn.  402 
(GIL  378);  County  of  Chisago  v.  St  P.  &  D.  R. 
(30.,  27  Minn.  109,  6  N.  W.  454. 

The  law  is  now  well  settled  in  this  state 
that  where  an  answer  discloses  a  good  de- 
fense apon  the  merits,  and  a  reasonable  ex- 
cuse for  delay  occadonlng  the  default  is 
shown,  and  no  substantial  prejudice  appears 
to  have  arisen  from  that  delay,  a  court  should 
open  the  default  and  bring  the  case  to  triaL 
The  exercise  of  the  discretion  of  the  court 
ought  to  tend,  In  a  reasonable  degree  at  least, 
to  bring  about  a  judgment  after  trial  on  the 
meritfa.  Walsh  v.  Boyle,  94  Minn.  437,  103 
N.  W.  606.  And  see  Potter  ▼.  Holmes,  74 
Minn.  608,  611,  77  N.  W.  416.  This  rule  Is 
little  more  than  a  reasonable  interpretation 
of  the  statutory  provision  on  this  subject. 
Section  4160,  Rev.  Laws  1905.  The  object  to 
be  attained  by  the  exercise  of  the  discretion 
of  the  court  Is  the  administration  of  justice. 
Orderly  procedure  is  a  means  to  that  end, 
but  not  the  end  Itself. 

In  the  case  at  bar,  we  are  of  the  opinion 
that,  within  these  principles,  the  circum- 
stances required  the  trial  court  to  grant  de- 
fendant's motion.  The  case  was  set  for  trial 
on  April  25th  In  Fine  county.  Counsel  for 
the  defendant,  residing  in  Mlnneai>olls,  had  a 
case  set  for  argument  In  this  court  on  that 
day.  Communications  by  mall  and  telephone 
with  plaintiff's  attorney  resulted  In  an  under- 
standing that  the  case  would  probably  not  be 
called  on  the  trial  day  until  after  a  preced- 
ing Jury  case  had  taken  up  the  morning  of 
that  day;  that  It  would  be  "all  right"  for 
the  defendant's  attorney  to  go  to  Pine  CItj', 
the  place  of  trial,  on  a  train  arriving  there  at 
11  o'clock  In  the  morning;  and  that  plaln- 
tlfTs  attorney  would  not  "try  to  take  any  ad- 
vantage of  the  absence  of  defendant's  attor- 
ney." On  the  night  of  April  24th  defendant's 
attorney  advised  plaintiff's  attorney  that  he 
would  take  the  11  o'clock  train  that  morn- 
ing. On  the  morning  of  the  trial  day,  the 
court  inquired  for  defendant's  counsel.  The 
attorney  for  the  plaintiff,  in  violation  of  the 
q)lrit  of  this  understanding  and  of  his  duty 
to  opposing  counsel,  and  of  bis  obligations  to 
the  court,  failed  to  advise  the  jndge  of  the 
situation.  The  court,  without  a  jury,  there- 
upon heard  the  evidence  and  ordered  findings 
of  fact  and  conclusions  of  law  directing  judg- 
ment for  the  plaintiff.  A  few  hours,  at  most, 
afterwards,  defendant's  counseL  In  reliance 
upon  the  good  faith  of  counsel  for  the  plain- 
tiff, arrived  on  the  11  o'clock  train,  and  found 


Digitized  by 


Google 


250 


100  NORTHWESTERN  REPORTEB. 


(Minn. 


that  the  findings  and  order  for  Judgment  had. 
with  significant  expedition,  been  submitted 
to  the  Judge,  signed  by  him,  and  filed.  He 
at  once  applied  to  the  court  to  entertain  a 
motion  to  open  the  default  and  allow  him  to 
proceed  to  trial.  This  the  court  refused  to 
do,  although  it  afflrmatirely  appears  that  the 
Jury  panel  had  not  been  discharged.  Forth- 
with defendant  formally  moved  for  such  re- 
lief. It  appears  that  the  defense  asserted 
was  meritorious.  The  trial  court  was  in  er- 
ror in  Its  order  refusing  to  grant  defendant's 
motion.  That  order  resulted  In  an  obvious 
miscarriage  of  Justice  based  upon  reprehens- 
ible practice. 

The  second  of  the  two  appeals  concerns  the 
suflJclency  of  plaintiff's  testimony  to  entitle 
him  to  Judgment  In  view  of  the  conclusion 
previously  announced,  It  would  be  Improper 
for  this  court  at  this  time  to  consider  the 
merits  of  that  position. 

Order  reversed,  with  direction  to  the  trial 
court  to  open  the  default  and  to  permit  the 
defendant  to  proceed  with  Its  defense. 


i^RCADB  TNV.  CO.  v.  GIERIET. 
(Supreme  Court  of  Minnesota.    Oct.  26,  1906.) 

1.  Landlobd  and  Tenant— Notick  to  Q01T— 

WaIVEK  by  LiANDLOBD. 

A  notice  to  quit,  given  by  the  landlord  to  a 
tenant  may  be  waived  by  the  landlord.  Thence- 
forth the  notice  is  inoperative. 

[E!d.  Note.— For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  §§  320,  1291.1 

2.  Same. 

Where  the  landlord  subsequently  to  the 
service  of  such  notice  agrees  that  the  tenant 
may  remain  in  possession  of  the  premises  not- 
withstanding such  notice,  the  effect  of  the  no- 
tice is  waived. 

[Ed.  Note.— For  causes  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  §§  320,  1291.] 

3.  Same— Instructions. 

The  failure  of  the  trial  court  to  instruct 
as  to  the  effect  of  conduct  of  the  landlord  as  a 
waiver  of  the  notice  in  this  case  is  held  to  have 
been    error. 
(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  St  Paul; 
John  W.  Finehout,  Judge. 

Action  by  Arcade  Investment  Company 
against  Marcellne  Oieriet  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

B.  F.  Latta,  for  appellant.  Enoch  Johnson 
and  John  F.  Fltzpatrlcli,  for  respondent 

JAGGARD,  J.  Plaintiff  and  respondent 
entered  into  some  agreement  with  the  defend- 
ant and  appellant  for  the  management  of  an 
apartment  bouse  caf6,  and  as  a  part  of  the 
agreement  gave  defendant  the  free  use  of  a 
certain  flat  Defendant  subsequently  leased 
another  fiat  In  the  same  building  at  an  agreed 
price  per  month  from  plaintiff's  agents,  Cath- 
cart,  Price  &  Co.  What  purported  to  be  a 
notice  to  quit  and  to.  terminate  the  tenancies 
was  served  by  mail.  Defendant  was  put  out 
by  writ  of  restitution. 


The  first  question  raised  by  the  appeal  non- 
cerns  the  legal  suflBclency  of  the  notice  to 
quit  That  notice  described  the  premises, 
stated  the  time  at  which  the  premises  were 
to  be  surrendered,  and  demanded  possession. 
It  was  signed:  "Cathcart,  Price  &  Co.. 
Agents."  At  no  place  did  it  refer  to  tbe 
plaintiff  as  owner  of  the  premises.  It  Is  ele- 
mentary that  a  proper  notice  to  a  tenant  to 
quit  in  proper  form,  given  by  an  agent  having 
authority  from  a  landlord  at  the  time  It  is 
given,  is  legally  sufficient  In  this  case  Cath- 
cart Price  &  C!o.  were  shown  to  have  bad 
such  authority.  The  notice  which  they  signed 
was  actually  received  by  the  defendant  In  due 
course  of  mall.  Indeed,  the  defendant  sub- 
sequently talked  the  matter  of  the  vacation 
of  the  pi^emises  over  with  the  agents  and  with 
the  vice  president  of  the  plaintiff  company. 
She  was  not  misled  by  the  notice,  and  Is  in 
no  position  to  complain  of  its  incompleteness. 
See  Prendei^ast  v.  Searle,  81  Minn.  291,  294, 
84  N.  W.  107 ;  Alworth  v.  Gordon,  81  Minn. 
445,  84  N.  W.  464 ;  Bay  State  Bank  v.  Klley, 
80  Mass.  492 ;  2  Taylor's  Landlord  ft  Tenant, 
If  479,  480;  Smith,  Landlord  &  Tenant  p.  239. 

The  second  question  raised  by  the  appeal 
Is  based  upon  tbe  refusal  of  the  trial  court 
to  charge  the  Jury  with  respect  to  a  defense 
set  up  in  the  answer,  viz.,  that  the  landlord, 
subsequently  to  giving  the  notice,  agreed  to 
allow  tbe  defendant  to  remain  in  possession 
of  the  property.  After  the  Judge  had  com- 
pleted his  charge,  defendant  orally  requested 
the  following  charge:  "Further  In  regard  to 
the  arrangement  made  with  Mr.  Lowry,  he 
being  one  of  the  executive  officers  of  the 
plaintiff  In  tills  case,  and  if  you  find  on  that 
point  that  he  gave  her  permission  to  remain 
in  tbe  premises,  tbe  Judgment  will  be  for  the 
defendant."  To  this  the  court  replied:  "I 
think  that  is  covered  in  ttie  general  Instruc- 
Ocm."  The  defendant  duly  excepted.  A  care- 
ful examination  of  the  general  charge  has 
satisfied  us  that  no  adequate  refei<ence  was 
made  by  the  court  to  this  subject  This  re- 
quest, taken  In  connection  with  the  previous 
one,  which  counsel  for  the  plaintiff  made  be- 
foiie  the  court  had  given  its  charge,  was  not 
clear,  explicit  nor  full ;  but  it  is  evident  that 
the  court  understood  the  subject-matter  re- 
ferred to.  Liberally  construed,  these  re- 
quests, In  connection  with  thfe  allegations  of 
the  defense  In  the  answer,  were  sufficient  to 
require  an  appropriate  charge.  It  is  well  set- 
tled that  a  notice  by  th<e  landlord  to  a  tenant 
to  quit  may  be  waived  by  the  landlord  giving 
it,  and  that  such  notice  is  thenceforth  In- 
operative. Whitney  v.  Swett  22  N.  H.  10, 
53  Am.  Dec.  228.  The  landlord  may  evidence 
his  intention  to  waive  thte  termination  of  the 
tenancy  by  such  notice  by  any  conduct  suf- 
ficiently manifesting  such  Intention.  Thus, 
If  he  gives  a  second  notice,  he  thereby  waives 
bis  right  to  proceed  imder  the  first  notlde. 
Morgan  v.  Powers,  83  Hun,  298.  81  N.  T.  Supp. 
054;  Dockrlll  v.  Schenck,  87  111.  App.  44.  So, 
also,  the  subsequent  acceptance  of  rent  ac- 


Digitized  by 


Google 


Minn.)      MINNESOTA  DEBENTURE  CO.  t.  UNITED  REAL  ESTATE  CORP. 


251 


crned  after  tbe  giving  of  the  notice  Is  *evl- 
dence  competent  to  be  submitted  to  tbe  Jury 
as  tending  to  sliow  waiver  of  tbe  notice. 
Norrls  ▼.  Morrill,  43  N.  H.  213;  C!olUna  v. 
Canty,  00  Mass.  115:  Stedman  t.  Mclntosb, 
27  N.  C.  571.  By  parity  of  reasoning,  if,  after 
tbe  landlord  lias  given  notice  to  a  tenant  to 
gait,  be  subsequently  agrees  witb  tbat  tenant 
for  a  continuance  of  tbe  possession  of  tbe 
premises,  he  tUereby  waives  tbe  etTect  of  tbe 
notice.  Tbat  there  may  have  been  "no  con- 
sideration, no  agreement  to  pay  rent,  nor  any 
of  tbe  elements  of  a  contract  for  a  lease"  in 
Bach  a  concession  by  the  landlord,  would 
affect  the  character  of  the  right  of  tbe  tenant 
holding  over,  but  would  not  necessarily  de- 
prive tbe  landlord's  act  of  its  natural  tend- 
ency to  show  a  waiver  of  the  notice  to  quit 
previously  given.  Tbe  trial  court  was  there- 
fore in  error. 

Judgment  reversed,  and  a  new  trial  grant- 
ed. 


MINNESOTA  DEBENTURE  CO.  v.  UNITED 

REAL   ESTATE  CORP. 
(Supreme  Court  of  Minnesota.    Nov.  2,  1906.) 

1.  Taxation  —  Void  Tax  Sale  —  Liin  —  D«- 
urquerot. 

Where  a  prior  tax  sale  has  been  adjudged 
▼old,  the  lien  of  tbe  state  for  such  taxes,  in- 
terest, penalties,  and  costs,  becomes  reriveU,  but 
does  not  accrue  and  become  delinquent,  within 
the  provisions  of  the  second  subdivision  of  sec- 
tion 1002.  Gen.  St.  1894,  until  the  state  has 
taicen  steps  to  enforce  its  lien  by  including  the 
same  in  the  taxes  of  tbe  currmt  year,  or  as  pro- 
vided by  law. 

2.  Save— Salk— Action  bt  PxmoHASKB. 

When  the  purchaser  at  a  tax  sale,  or  an 
assignee  of  a  state  tax  certificate,  takes  steps 
to  perfect  hii  title  thereunder,  be  la  not  required 
to  insert  in  the  notice  of  expiration  of  redemp- 
tion the  amount  of  the  state's  lien  arising  from 
such  prior  void  tax  sale. 

[EM.  Note.— For  cases  In  point,  see  voU  45, 
Cent  Dig.  Taxation,  §8  1418-1423.] 

(Syllabus  by  the  Court) 

Appeal  from  District  CJourt,  Hennepin 
Ooanty;   H.  D.  Dickinson,  Judge. 

Action  by  the  Minnesota  Debenture  Com- 
pany against  the  United  Real  Estate  Cor- 
poration. Judgment  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Savage  &  Pnrdy,  for  appellant  Tryon  ft 
Booth,  for  respondent 

LEWIS,  J.  Action  to  determine  adverse 
claims,  and  respondent's  title  depends  upon 
tbe  validity  of  a  certain  notice  of  expira- 
tion of  time  for  redemption  in  certain  tax 
proceedings.  Tbe  premises  in  question  were 
sold  at  tbe  regular  tax  sale  In  May,  1900, 
for  the  unpaid  delinquent  taxes  of  1898,  were 
bid  in  by  the  state  under  a  tax  Judgment, 
duly  rendered,  and,  on  May  11,  1900,  the 
state  assigned  its  certificates  of  sale  to  re- 
spondent and  the  county  auditor  issued  no- 
tices of  the  expiration  of  tbe  time  for  re- 


demption on  tbe  lOtb  of  December,  1904. 
The  amoimt  stated  in  the  notice  of  redemp- 
tion did  not  Include  the  amount  of  taxes  for 
prior  years  of  1894,  1805,  1896,  and  1897; 
and,  for  this  reason  It  is  claimed  to  be  in- 
valid. The  record  shows  that  the  taxes  for 
1894  were  regularly  assessed,  became  de- 
linquent were  put  In  judgment  aud  the 
property  sold  to  the  Minneapolis  Trust  Com- 
pany at  the  tax  sale  of  1896 ;  tbat  thereafter 
tbe  taxes  of  1895,  1896,  and  1897,  became  de- 
linquent, and  were  paid  by  the  Minneapolis 
Trust  Company;  that  respondent.  In  1890, 
purchased  of  the  trust  company  all  of  Its 
rights  under  its  tax  certificate.  The  judg- 
ment under  which  tbe  sale  of  1896  was  based 
was  afterwards  declared  void,  and  the  money 
for  four  years'  taxes  was  refunded  Decem- 
ber 18,  1901,  pursuant  to  tbe  provisions  of 
section  1610.  Gen.  St  1894.  Thus  It  appears 
tbat  the  refundment  took  place  nearly  three 
years  prior  to  tbe  time  of  the  Issuance  of 
tbe  notice  of  expiration  of  redemption,  and 
that,  during  such  time,  no  steps  were  taken 
to  enforce  the  taxes  so  refunded  against 
the  premises. 

The  language  of  the  second  subdivision  of 
section  1602  was  used  advisedly,  and  the 
question  is:  Were  tbe  taxes  refunded  De- 
ceml>er  18,  1901,  delinquent  after  the  date 
of  the  assignment  of  the  certificate,  Decem- 
ber 16,  19047  Tbe  nattue  of  the  state's 
lien  with  respect  to  subsequent  tax  sales 
was  considered  in  State  v.  Kipp,  80  Minn. 
119,  82  N.  W.  1114,  but  It  was  simply  held 
that  the  right  of  the  state  to  enforce  col- 
lection of  a  prior  tax,  when  refundment  had 
been  made  on  account  of  a  void  sale,  was 
prior  to  the  rights  of  a  purchaser  at  a  sub- 
sequent sale,  and  of  an  assignee  from  the 
state.  In  State  v.  Kipp,  70  Minn.  286,  73 
N.  W.  164,  tbe  court  bad  under  considera- 
tion section  1610,  and  it  was  held  that  the 
statute  of  limitations  did  not  commence  to 
run  against  tbe  state  prior  to  tbe  entry  of 
judgment  declaring  tbe  tax  sale  void,  no 
refundment  having  been  made.  In  Allen 
V.  Board  of  Commissioners  (llkllnn.)  108  N. 
W.  301,  the  court  passed  upon  the  question 
whether  it  was  mandatory  to  Insert  the  re- 
funded taxes  In  the  current  list,  and  It  was 
held  tbat  the  statute  of  limitations  began 
to  run  from  tbe  time  of  the  refundment. 
But  the  particular  question  now  presented 
has  never  been  directly  before  us. 

It  Is  apparent  that  upon  the  entry  of 
Judgment  declaring  the  tax  sale  void,  or 
upon  refundment  of  the  taxes,  where  re- 
fundment Is  made,  the  state  is  at  liberty  to 
again  proceed  to  enforce  the  collection  of 
such  taxes,  and  tbe  lien  of  the  state  for 
such  taxes  Is  reinstated  as  of  that  date. 
Such  being  the  case.  It  Ifl  a  reasonable  infer- 
ence that  at  tbat  time  such  taxes  accrued  and 
became  delinquent  However,  the  intention 
may  have  been  to  declare  that  the  amount 
of  taxes,  as  originally  extended,  together 
with  interest,  penalties,  and  costs,  shall  con- 
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stltute  a  new  lien  not  to  be  considered  ac- 
crued or  delinquent  taxea  until  the  state 
takes  steps  to  enforce  them  by  Including 
tbe  same  in  the  taxes  of  the  current  year. 
It  is  certainly  desirable  that  tax  sales  shall 
be  deemed  valid  nntll  their  invalidity  ta 
brought  directly  to  the  attention  of  purchas- 
ers and  assignees,  and  that  such  parties 
should  not  be  compelled  to  continually  ex- 
amine the  records  to  find  out  whether  prior 
tax  sales  have  been  adjudged  void.  Per- 
sons who  have  invested  their  money  at  sub- 
sequent tax  sales  should  be  permitted  to 
assume  that  all  prior  tax  judgments  are  valid 
until  such  taxes  are  included  by  the  state 
In  a  subsequent  tax  list  Such  being  the 
reasons  for  such  an  enactment,  and  the 
state  being  at  liberty  to  enforce  its  lien  at 
any  time  within  six  years  from  the  entry 
of  Judgment,  or  from  the  dnte  of  refund- 
ment, it  is  reasonable  to  assume  that  the 
Legislature  bad  that  object  in  view.  We  are 
inclined  to  accept  this  view  of  the  matter, 
think  such  intention  fairly  within  the  statu- 
tory language,  and  hold  accordingly  that  the 
state  having  made  no  move  to  assert  or  en- 
force its  lien  for  the  refunded  taxes  at  the 
time  respondent  received  its  assignment 
from  the  state,  such  taxes  had  not  accrued 
and  become  delinquent  within  the  meaning 
of  the  second  subdivision  of  section  1602, 
and  hence  it  was  unnecessary  to  Include  them 
In  the  notice  of  expiration  of  redemption. 
Order  affirmed. 


HODGE  V.  CITY  OF  ST.  liOUIS. 
(Supreme  Court  of  Michigan.    Oct  29,  1006.) 

1.  Tbiai>— Abouvent  op  Counsel— Commerts 
ON  Conduct  of  WrrNEss. 

A  waiver  of  privilege  bf  plaintiff,  in  a  pel^ 
sonal  Injury  action  after  his  physician  is  pro- 
duced in  court  as  a  witness  for  defendant,  does 
not  bar  comment  by  counsel  of  plaintiff  on  the 
(H)nduct  of  the  physician  where  improper  dis- 
closures were  made  by  the  physician  which  led 
to  his  being  summoned  as  a  witness. 

2.  municipaii       cobpobations  —  derectivk 
Sidewalk— Injubt    to    Pedestbian— Cor- 

TBIBUTORT    NEQLiaENOE. 

A  pedestrian  was  injured  in  consequence 
of  a  plank  in  a  sidewalk  flyine  up  and  throwing 
him  down.  The  injury  occurred  in  the  daytime 
on  a  walk  in  such  condition  that  the  planks 
would  fly  up  if  one  stepped  on  the  end  of  them, 
but  one  could  walk  in  the  center  in  safety. 
The  pedestrian  at  the  time  of  the  injury  walked 
fast  on  one  of  the  ends  of  the  planks  and  a 
companion  walked  on  the  other  ends.  The  pe- 
destrian knew  of  the  condition  of  the  walk  and 
liis  attention  was  not  reasonably  averted  from 
existing  conditions  and  from  the  obvious  danger. 
Held,  that  he  was  !»iiilty  of  contributory  negli- 
gence as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  8  1677.] 

Carpenter,  C.  J.,  and  Moore  and  Montgomery, 
JJ.,  dissenting  in  part 

Error  to  Circuit  Court,  Gratiot  County; 
George  P.  Stone,  Judge. 

Action  by  William  A.  Hodge  against  the 
city  of  St  Louis.    There  was  a  Judgment  for 


plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  granted. 

Argued  before  CABPENTEB,  O.  J.,  and 
McALVAT,  -GRANT,  BLAIB,  M0NT6OM- 
BBT,  OSTBANDEB,  HOOKEB,  and  MOOBBJ, 
JJ. 

Kelly  S.  Searl  and  G.  W.  Oiddlngs,  for 
appellant  T.  W.  Whltn^  and  William  A. 
Bahlke,  for  appellee. 

OSTBANDEB,  J.  Plaintiff  has  recovered 
a  Judgment  of  $1,700  for  injuries  received  in 
consequence  of  failing,  or  l>eing  thrown  down, 
npon  a  defective  sidewalk. 

The  Judgment  and  verdict  must.  In  any 
event,  be  set  aside  for  the  intemperate  Ian- 
guage  used  by  coimsel  for  the  plaintiff  in  bia 
argument  to  the  Jury,  persisted  in  after  being 
rebuked  by  the  court  In  view  of  the  further 
conclusion  arrived  at  it  Is  unnecessary  to 
dwell  upon  the  point  further  than  to  say  that 
crltidsm  Is  not  made  of  proper  argument  ad- 
dressed to  the  conduct  of  the  ptiyslcian,  as 
affecting  bis  credibility.  Waiver  of  privi- 
lege by  plaintiff  after  the  physician  was  pro- 
duced In  court,  in  the  presence  of  the  jury, 
as  a  witness  for  the  defendant,  would  not 
bar  comment  of  counsel  for  plaintiff,  if,  as 
was  claimed  by  him,  Improper  disclosures, 
made  by  the  physician,  led  to  his  being  sum- 
moned as  a  witness.  We  do  not,  in  saying 
this,  assume  that  such  disclosures  were  made. 
That  the  sidewalk  was  defective,  and  bad 
been  for  a  considerable  time.  Is  not  disputed 
The  court  said  to  the  Jury,  and  this  portion 
of  the  charge  is  not  challenged,  that  the  fact 
was  established.  The  testimony  of  the  plain- 
tiff, to  which  alone  reference  will  be  made, 
was  to  the  following  effect:  (1)  The  Injury 
occurred  in  front  of  premises  described  as 
lot  1,  In  blodc  78,  also  known  as  the  "Kennedy 
Lot,"  at  about  half  past  6  o'clock  in  the  even- 
ing of  June  12,  1903.  Plaintiff  was  going 
west,  on  Washington  avenue  from  bis  saloon 
to  his  home,  carrying  a  gallon  bottle  of 
mineral  water  with  one  band  and  his  laundry 
and  some  meat  with  the  other.  (2)  Plain- 
tiff's son  and  a  companion  came  from  across 
the  street  and  walked  with  plaintiff.  Plain- 
tiff was  on  the  Inside  and  tbe  boys  on  the 
outside  or  street  side  of  tbe  walk.  **I  was 
walking  real  fast"  The  boys  stepped  on  a 
board,  the  other  end  going  up  and  catching 
plaintiff  between  tbe  legs,  throwing  him  down. 
(3)  For  two  years  plaintiff  bad  gone  over 
this  walk  six  times  every  day,  except  that, 
upon  some  occasions,  be  took  tbe  other  or 
north  side  of  the  street  The  walk  in  front 
of  the  Kennedy  lot  had  been  In  the  same  con- 
dition, substantially,  as  it  was  on  the  day  of 
the  injury,  for  two  years.  "It  was  in  such 
condition  the  planks  would  fly  up  if  you 
stepped  on  tbe  &>&  of  them.  *  *  *  It  was 
In  such  condition  that  the  nails  stuck  up 
through  the  nail  boles  In  the  boards  In  certain 
places  and  there  was  large  boles  In  the 
boards  so  that  the  nails  would  not  bold  them 
down,  and   tbe  stringers  underneath  were 
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rotten.  As  yon  stepped  on  tbem,  If  yon  walk- 
ed In  the  middle  they  would  not  tip  up  but 
it  yon  got  on  to  the  edge  they  would  fly  up. 
Q.  You  knew  that  condition  during  that  en- 
tire two  years?  A.  Yes,  sir.  Q.  You  are 
posltlTe  you  are  correct  about  it?  A.  Yes, 
I  think  I  am.  Q.  You  saw  that  condition 
eTery  time  you  went  along  there?  A.  Yes, 
sir.  Q.  Yon  could  see  It  was  In  the  condition 
yon  have  described,  the  day  yon  got  hurt? 
A.  Yes,  sir.  Q.  The  boards  were  loose  and 
would  tip  up  if  you  stepped  on  the  ends? 
A.  Yes,  sir.  Q.  These  big  holes  were  there 
and  the  nails  stuck  up  through?  A.  Yes, 
sir.  Q.  Some  of  the  nails  sticking  up?  A. 
Yes,  sir.  Q.  And  you  could  see  the  rotten 
condition  of  the  stringers?  A.  Yes,  sir.  Q. 
You  knew  that  condition  during  the  entire 
time  you  lived  there?  A.  Yes,  sir.  Q.  This 
continued  up  to  the  time  of  the  accident? 
A.  Yes,  sir.  I  did  not  notice  it  when  I  went 
■long  in  the  morning  of  that  day.  I  walked 
OTer  it  the  same  as  usual.  The  only  change 
made  in  the  condition  of  the  walk  from  the 
time  I  moved  there  up  to  the  time  of  the 
accident  was,  that  once  in  a  while  there  were 
new  boards  slipped  In  when  they  would  get 
real  bad.  When  some  of  these  boards  would 
get  tipped  up,  new  ones  wonld  be  slipped  In. 
With  that  exception  there  was  no  change. 
Just  prior  to  the  accident,  I  had  noticed  the 
boards  would  still  tip  up.  Just  a  few  days 
before  it,  I  didn't  know  they  would  tip  up. 
I  could  see  the  nails  were  sticking  up.  I 
knew  the  condition  was  there  that  I  have 
described.  I  could  not  tell  bow  long  before 
Jane  12th,  I  had  walked  on  the  north  side 
of  Washington  avenue.  I  might  have  gone 
there  that  month,  and  I  might  not  At  the 
tinae  of  the  accident  it  was  a  nice  sunshiny 
day,  and  the  street  along  there  was  dry,  and 
I  could  have  turned  out  at  the  driveway,  be- 
tween Long's  and  Kennedy's  lot  and  walked 
along  the  road  to  the  crosswalk,  if  I  had 
wanted  to.  I  didn't  do  that  I  could  not 
say  whether  I  walked  all  the  way  from  Mill 
street  to  the  Kennedy  lot  on  the  south  side 
of  Washington  avenue  or  not  at  the  time  I 
-was  hurt  I  don't  remember.  I  sometimes 
crossed  at  different  places.  I  could  cross 
over  at  any  one  of  the  three  blocks.  There 
were  sidewalks  on  both  sides  and  cross- 
walks at  every  Intersection.  The  two  boys 
came  up  behind  me,  and  caught  up  with  me 
after  I  left  Long's  comer,  and  between  there 
and  the  Kennedy  lot  I  think  they  were 
walking  or  running  i)ossIbly.  They  caught 
up  with  me  before  I  got  to  the  driveway.  I 
don't  think  they  were  running  when  I  fell 
down,  bnt  think  they  were  walking  fast 
alongside  of  me,  and  one  of  them  stepped  on 
a  board  and  tripped  It  up  about  9  or  12 
feet  after  I  had  left  the  driveway  and  while 
we  were  in  front  of  the  Kennedy  lot  I 
know  that  I  fell  in  front  of  the  Kennedy  lot 
because  I  could  tell  the  sidewalk  and  the 
ditch.  I  saw  them  at  the  time.  When  I 
went  on  there  I  was  busy  In  conversation 


with  the  boys.  I  was  tripped  iq>.  When  I 
got  up  I  knew  I  was  In  front  of  Kennedy's. 
When  the  boys  came  up  beside  me  I  knew 
where  I  was  and  knew  at  the  time  that  I 
was  some  place  In  front  of  Oeorge  Long's, 
and  I  then  knew  that  the  next  premises 
west  of  George  Long's  was  the  Kennedy  prop- 
erty. Q.  You  knew  this  old,  rickety  side- 
walk would  be  the  next  sidewalk  you  would 
encounter  after  you  passed  this?  A.  It 
didn't  enter  my  mind  then.  Q.  You  say  It 
didn't  enter  your  mind  It  was?  A.  No,  sir. 
Q.  You  knew  when  you  started  for  home  you 
would  have  to  pass  that  piece  of  walk?  A. 
That  was  the  way  I  always  went  Q.  You 
knew  It  was  there?  A.  Yes,  sir.  •  •  • 
Q.  At  the  time  you  fell  It  was  broad  day- 
light was  it  not?  A.  Yes,  sir.  Q.  There 
was  nothing  to  prevent  you  from  seeing,  If 
you  looked  ahead  of  you,  this  walk  in  ques- 
tion at  the  time  you  fell?  A.  No,  sir.  Q. 
There  was  nothing  to  prevent  you  seeing  the 
bad  place  when  yon  entered  upon  this  walk 
if  you  had  been  looking  for  them?  A.  I 
don't  know —  Q.  I  asked  you  If  there  was 
anything  to  prevent  yon  from  having  seen 
them  if  yon  had  looked?  A.  I  suppose  if  I 
had  my  mind  on  the  walk  I  would  have  no- 
ticed that  when  I  came  to  It  Q.  Was  there 
anything  there  to  prevent  yon  from  seeing 
the  walk?  A.  No,  sir;  the  street  is  open 
right  along.  •  •  •  At  the  point  where 
the  driveway  enters  there  is  a  wagon  track, 
and  there  is  a  UtUe  depression  between  the 
street  and  the  sidewalk  where  this  drive- 
way crosses,  hut  there  Is  no  difficulty  In 
coming  Into  the  driveway.  You  could  walk 
In  there  easily.  At  the  time  when  I  reached 
this  driveway  coming  from  the  east  when  I 
was  hurt  I  could  have  turned  out  at  this 
driveway  by  walking  about  12  feet  to  the 
north  and  then  have  gone  down  the  street 
to  the  west  until  I  reached  the  crosswalk. 
It  was  a  level  road  and  not  muddy,  and  if  I 
had  taken  that  course  and  had  gone  to  the 
crosswalk  I  could  then  have  gone  12  feet 
south  and  passed  on  to  my  home." 

At  the  conclusion  of  plaintilTs  case,  and 
again  when  proofs  were  closed,  counsel  for 
defendant  moved  for  a  directed  verdict  for 
defendant  upon  the  ground  that  plaintiff 
had  shown  himself  to  have  been  guilty  of  neg- 
ligence precluding  a  recovery.  It  Is  the  law 
of  this  state,  undoubtedly,  that  it  Is  not  n%ll- 
gence  as  matter  of  law  for  a  pedestrian  to 
make  use  of  a  walk  he  knows  to  be  out  of 
repair.  And  whether  the  defect  Is  or  Is  not 
known,  a  reasonable  diverting  of  attention 
from  the  known  or  the  actual  and  visible  con- 
dition of  the  way,  at  the  moment  of  injury, 
may  require  the  question  of  plalntltTs  negli- 
gence to  be  submitted  to  the  jury.  This 
court  has,  however,  never  held  that  where  the 
unsafe  condition  of  the  way  is  well  known, 
and  the  circumstances  relied  upon  as  attract- 
ing attention  from  its  condition  and  from 
the  danger  attending  passage  are  circum- 
stances which  themselves,  to  the  knowledge 
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and  wltbin  tbe  experience  of  the  lujorea  per- 
son, create  or  make  threatening  the  danger, 
the  testimony  of  the  Injured  person  that  he 
did  not  think  or  did  not  have  his  danger 
In  mind,  raises  a  question  of  fact  as  to  bis 
negligence.  The  facts  Just  stated  appear 
here.  They  serve  to  distinguish  this  case 
from  most,  and,  perhaps,  from  all,  cases  of 
Injuries  from  defective  ways  heretofore  pre- 
sented to  this  court  This  is  not  the  case 
of  one  having  previous  knowledge  of  unsafe 
conditions  who  attempts  prudently  In  view  of 
those  conditions,  to  make  a  passage.  The  in- 
Jury  occurred  In  broad  daylight,  on  a  piece 
of  walk  which  was  for  a  considerable  dis- 
tance, and  in  the  same  way,  defective.  The 
defect  was  not  a  single  hole,  or  a  broken 
plank.  It  was  a  defect  to  be  regarded  as 
eminently  dangerous  as  plaintiff  used  the 
walk.  PlalntUTs  knowledge  was:  "As  yoa 
stepped  on  them  (the  boards  in  the  walk). 
If  you  walked  in  the  middle  they  would  not 
tip  up,  but.  If  you  got  on  to  the  edge,  they 
would  fly  up."  It  is  not  claimed  that  tbe  sit- 
uation increased  the  care  exercised  by  plain- 
tiff. On  the  contrary,  "I  was  walking  real 
fast,"  on  the  ends  of  the  boards,  and  a  boy 
was  walking  on  the  other  ends.  The  obvi- 
ous and,  according  to  his  testimony,  the  usual, 
if  not  inevitable,  thing  occurred.  The  ends 
of  the  boards  flew  up.  On  one  of  them  he 
tripped,  fell,  and  was  hijured.  His  attention 
was  not  reasonably  diverted  from  existing 
conditions  and  from  the  obvious  danger.  His 
own  conduct  created  his  danger;  did  not 
merely  lead  him  Into,  or  attract  attention 
from,  an  existing  danger.  It  was  negligence 
not  to  notice  and  to  realize  the  obvious  dan- 
ger. The  circumstances  negative  the  exer- 
cise of  due  care.  The  case  requires  the  ap- 
plication of  the  rule  that  when  It  clearly 
appears  from  the  undisputed  facts,  judged  In 
the  light  of  that  common  knowledge  and 
experience  of  which  courts  are  bound  to  take 
notice,  that  a  party  has  not  exercised  such 
care  as  men  of  common  prudence  usually 
exercise  In  positions  of  like  exposure  and 
danger,  or  when  the  evidence  Is  of  such  con- 
clusive character  that  the  court  would  be  com- 
pelled to  set  aside  a  verdict  In  opposition  to 
it,  the  case  may  properly  be  withdrawn  from 
the  jury.  A  verdict  for  defendant  should 
have  been  directed  by  the  court 

The  judgment  Is  reversed,  and  a  new  trial 
granted. 

McALVAY,  GRANT,  BLAIR,  and  HOOK- 
ER, JJ.,  concurred. 

MONTGOMERY,  J.  (dlssenUng).  The  testi- 
mony tends  to  show  that  while  plalntiCF  had 
previous  knowledge  of  the  fact  that  the  walk 
In  question  was  In  bad  repair  as  he  ap- 
proached the  bad  strip  of  walk  he  was  over- 
taken by  two  boys.  He  continued  on  his  way 
conversing  with  them,  and  when  he  had 
passed  onto  the  walk  In  front  of  tbe  Kennedy 
property  (the  defective  walk),  8  to  10  feet, 


one  of  the  boys  stepped  on  tbe  end  of  a  plonk, 
the  other  end  of  which  flew  up  and  tripped 
plaintiff.  The  plaintiff  testifies  in  substance 
that  the  unsafe  condition  of  the  sidewalk  did 
not  enter  his  mind  at  the  time.  It  is  not 
negligence  as  matter  of  law  for  a  pedestrian 
to  make  use  of  a  walk  he  may  know  to  be 
out  of  repair.  Harris  v.  Township  of  Clinton, 
64  Mich.  447,  31  N.  W.  425,  8  Am.  St  Rep.  842. 
If,  however,  he  proceeds  upon  the  way,  and 
suffers  an  avoidable  injury  from  a  defect 
known  to  him  and  present  ia  his  mind  at  the 
time  all  would  agree  that  bis  contributory 
negligence  should  bar  recovery.  Orandorf  v. 
Street  Railway  Company,  113  Mich.  496,  71 
N.  W.  844.  Where,  however,  the  defective 
condition  of  the  walk  Is  not  in  the  mind  of 
the  traveler  at  the  time  and  bis  attention  is 
reasonably  attracted  elsewhere  It  is  not  held 
contributory  negligence  as  matter  of  law. 
Dundas  r.  City  of  Lansing,  76  Mich.  490,  42 
N.  W.  1011,  6  L.  R.  A.  143,  13  Am.  St  Rep. 
457;  Urtel  v.  Clly  of  Flint,  122  Mich.  65, 
80  N.  W.  991 ;  Herring  v.  City  of  St.  Joseph. 
137  Mich.  480,  100  N.  W.  747;  George  v. 
City  of  Haverhill,  110  Mass.  606;  Crltes  ▼. 
City  of  New  Richmond,  98  Wis.  55,  73  N.  W. 
822.  The  Crltes  Case  has  been  twice  cited  by 
this  court  with  approval,  viz.:  Urtel  v.  City 
of  Flint,  and  Herring  v.  City  of  St  Joseph. 
In  the  Crltes  Case  the  excuse  for  failure  to 
attend  to  a  known  danger  was  the  fact  that 
the  plaintiff's  attention  was  diverted  by  a 
passing  friend.  In  the  present  case  the  plains 
tiff's  attention  was  engrossed  by  his  con- 
versation with  companions.  No  distinction 
in  principle  can  be  noted.  We  think  the  ques- 
tion of  plalntltTs  contributory  negligence  one 
for  the  jury.  Upon  the  other  question  we 
agree  with  the  main  opinion. 

CARPENTER,  C.  J.,  and  MOORE,  J,  con- 
curred with  MONTGOMERY,  J. 


IRONTON  CROSS-TIE  CO.  v.  EVANS  et  al. 

(Supreme  Court  of  Michigan.    Oct  29,  1906.) 

AfpkaI/— Failure  to  Except  to  Findings. 

In  the  absence  of  exceptions  to  findings, 
question  of  evidence  to  support  tbem  and  ml- 
fiigs  on  admission  and  rejection  of  evidence  can- 
not be  reviewed. 

[Ed.  Note.— For  cases  in  point  see  ToL  2, 
Cent  Dig.  Appeal  and  Error,  I  1598.] 

Error  to  Circuit  Court,  Kent  County ;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  the  Ironton  Cross-Tie  Company 
against  Howard  E.  Evans  and  another. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.   Affirmed. 

Argued  before  McALVAY,  GRANT,  BLAIR, 
OSTRANDER,  and  MOORE,  JJ. 

Smedley  &  Corwin,  for  appellants.  Smith 
tc  Ayer,  for  appelle& 

OSTRANDER,  J.  The  case  wu  tried 
without  a  jury,  and  the  court  made  findings 
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of  fact  and  of  law.  T&e  record  Is  certified  to 
contain  all  of  tbe  evidence  given  npon  the 
trial.  Nineteen  errors,  fourteen  of  whlcb  re- 
late to  the  admission  or  rejection  of  testi- 
mony, are  assigned.  It  is  claimed,  also,  that 
tbere  is  no  evidence  to  support  the  third 
and  no  competent  evidence  to  support  the 
fourth,  fifth,  and  sixth  findings  of  fact  No 
exceptions  were  taken  to  any  of  the  findings, 
and  it  is  not  assigned  as  error,  or  contended, 
tliat  tbe  facts  found  do  not  support  tbe  con- 
clnsion  of  law. 

Tbe  Judgment  must  be  aflBrmed  upon  tbe 
anthority  of  Welst  v.  Morlock,  116  Mich. 
606.  74  N.  W.  1012;  Stafford  v.  Crawford, 
118  Mich.  286,  76  N.  W.  496;  circuit  court 
rale  No.  26. 


LOCKLUND  v.  BURMAN'S  ESTATE. 
(Supreme  Court  of  Michigan.    Oct.  28,  1906.) 
Witnesses  —  Coicpetehct  —  Tbansactioh  of 

AOKNT    WITH    DkCBABKO    PeBSON. 

A  note  was  presented  against  the  estate 
of  the  deceased  maker  after  the  expiration  of 
■iz  years  from  ita  maturity.  It  bore  an  indorse- 
ment of  a  partial  payment,  within  six  years 
from  its  maturity,  and  signed  for  the  holder,  by 
a  third  person  as  his  agent.  The  third  person 
had  a  written  power  of  attorney  authorizing 
him  to  collect  debts  due  the  holder.  Held  that, 
onder  Pub.  Acts  1903,  p.  36,  No.  30,  providing 
that  no  person  who  shall  have  acted  as  an  agent 
in  the  making  or  continuing  of  a  contract  with 
a  person  who  may  have  died  shall  be  a  com- 
petent witness  in  a  suit  involving  the  contract 
as  to  matters  occurring  prior  to  the  death  of  de- 
cedent, etc.,  tlie  third  person  was  not  competent 
to  testify  to  the  fact  of  payment. 

[Ed.  Note.— For  cases  In  point,  sea  vol.  CO, 
Cent.  Dig.  Witnesses,  {{  675-679.] 

Error  to  Circuit  Court,  Wexford  Oonn^; 
Clyde  C.  Chittenden,  Judge. 

Action  by  Magnus  Locklund  against  tbe 
estate  of  Axel  6.  Bnrman,  deceased.  Tbere 
was  a  Judgment  for  plaintiff,  and  defendant 
toings  error.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  CARPENTER,  C.  J.,  and 
McAIiVAY,  GRANT,  BLAIR,  and  MOORB, 
JJ. 

B.  F.  Sawyer,  for  appellant  Charles  Line, 
fw  appellee. 

MOORE,  J.  Mr.  Burman  died  February 
11,  1905.  Tbe  plaintiff  presented,  as  a  claim 
against  tbe  estate  of  Mr.  Burman,  a  note  for 
1308  dated  May  14, 1897,  payable  on  demand. 
There  was  on  tbe  back  of  tbe  note  tbe  fol- 
lowing Indorsement :  "Received  on  tbe  with- 
in note  the  sum  of  twenty-five  dollars,  this 
13th  day  of  April,  1902.  Magnus  Locklund. 
By  John  Locklund,  his  agent  and  Attorney 
In  fact."  Tbe  case  was  appealed  to  the  cir- 
cuit court  where  tbe  Judge  directed  a  verdict 
for  tbe  plaintlfT.  Upon  tbe  trial  it  appeared 
that  John  Locklund  had  a  written  power  of 
attorney  authorizing  him  among  other  things 
to  receive  and  collect  all  debts  due  the  plain- 
tiff.   It  Ifl  claimed  that  by  virtue  of  such 


antborlty,  John  Locklund  received  from  Mr. 
Burman  $25,  and  at  tbe  same  time  made  tbe 
indorsement  on  tbe  note.  Tbe  attorney  for 
defendant  discredits  this  claim.  John  Lock- 
lund testified  to  making  tbe  collection  and 
Indorsement  They  were  not  shown  In  any 
other  way.  This  testimony  was  objected  to 
because,  in  making  the  collection  and  In- 
dorsement; John  Locklund  was  acting  as  tbe 
agent  of  his  brother  and  was  therefore  in- 
competent to  testify  as  Mr.  Burman  was 
dead.  Counsel  are  agreed  that  tbe  only  ques- 
tion involved  is  whether  It  was  error  to  re- 
ceive this  testimony.  Tbe  statute,  so  far  as 
is  Important  here.  Act  No.  30,  p.  36,  of  the 
Public  Acts  of  1903,  reads:  "No  person  who 
shall  have  acted  as  an  agent  in  tbe  making 
or  continuing  of  a  contract  with  any  person 
who  may  have  died,  shall  be  a  competent 
witness  in  any  suit  involving  such  contract 
as  to  matters  occurring  prior  to  tbe  death  of 
such  decedent  on  behalf  of  tbe  principal  to 
such  contract  against  tbe  legal  representa- 
tlvea  or  heirs  of  sucb  decedent  unless  be 
shall  be  called  by  such  heirs  or  legal  repre- 
sentatives." 

Counsel  tor  tbe  appellee  Insists,  and  tbe 
learned  trial  Judge  entertained  the  same  opin- 
ion, that  tbe  statute  does  not  apply  to  this 
case.  We  quote  from  the  brief:  "If  John 
Locklund,  agent  and  attorney  of  Magnus 
Locklund,  the  plaintiff  in  this  case,  made  a 
new  contract  with  Mr.  Burman,  tbe  deceased, 
on  behalf  of  tbe  plaintiff,  or  did  some  act 
which  continued  an  existing  contract  be- 
tween the  plaintiff  and  the  deceased,  be  cer- 
tainly would  be  barred  from  testifying,  but 
I  contend  that  he  did  neither  of  these  two 
acts.  He  certainly  made  no  new  contract  In 
receiving  a  payment  on  tbe  promissory  note 
and  be  did  not  continue  an  existing  contract 
because,  without  tbe  payment,  It  would  have 
continued  In  force  for  a  period  of  one  year 
and  over."  We  do  not  agree  with  counsel. 
It  is  true  that  at  the  time  It  is  claimed  the 
payment  was  made,  the  statute  of  limitations 
had  upwards  of  a  year  to  run  before  tbe  note 
would  be  outlawed.  It  is  equally  true  that  at 
tbe  time  the  note  was  presented  as  a  claim 
against  tbe  estate,  more  than  six  years  had 
elapsed  since  the  note  came  due,  and  unless 
the  payment  about  which  John  LoCklund  tes- 
tified had  tbe  effect  of  continuing  the  origi- 
nal contract  the  statute  of  limitations  could 
be  successfully  pleaded  at  the  time  tbe  note 
was  presented  as  a  claim.  Had  Mr.  Burman 
made  the  payment  to  Magnus  Locklund  no 
one  would  claim  the  latter  could  testify.  The  < 
payment  not  having  been  made  to  tbe  princi- 
pal but  to  bis  a^ent  Is  It  not  clear  tbe  agent 
is  also  disqualified  from  testifying?  We 
think  John  Locklund  was  prohibited  by  tbe 
statute  from  testifying  to  those  things 
which  were  within  tbe  knowledge  of  Mr.  Bur- 
man. The  case  Is  controlled  by  tbe  princi- 
ples stated  in  MIchels  v.  Underwriters,  129 
Mich.  422,  89  N.  W.  56;  De  Mary  v.  Burten- 
Shaw's  Estate,  131  Mich.  828.  91  N.  W.  64T: 
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OuBtafson  T.  Eger,  132  Mich.  38S,  93  N.  W. 
893;  Wood  v.  Kaafman,  135  Mich.  6,  97  N.  W. 
47;  Albrlng  t.  Ward,  137  Mich.  352, 100  N.  W. 
609;  Finn  t.  Sowdera'  Estate  (Mich.)  108  N. 
W.  177. 

Judgment  U  reversed,  and  new  trial  or- 
dered. 


CULVER  y.  SOUTH  HATBN  &  B.  R.  CO. 
(Supreme  Court  of  Michigan.    Oct  29,  1906.) 

1.  Masteb  and  Sebvant— Injttbiss  to  Sebt- 
AKi^— Action— Qtjestioh  fob  Jubt. 

In  an  action  for  injuries  to  a  seryant  held, 
under  the  evidence,  a  question  for  the  jury 
irhether  ibe  place  where  a  witness  made  certain 
measurements  was  the  place  where  plaintiff  was 
injured. 

2.  SaICB— E?VIDEnCB— ADUIBSIBIIiIXT  —  GOHOI- 
TIONS  AT   PI.ACK   OF    INJUBT. 

In  an  action  against  a  railroad  for  injuries 
to  a  servant,  owing  to  his  having  caught  his 
shoe  between  a  projecting  fish  plate  bolt  and 
a  spike  in  a  tie,  testimony  of  a  witness  as  to 
measurements  made  from  the  spike  hole  after 
the  accident,  was  not  objectionable  on  the 
ground  that  the  conditions  were  changed,  as 
for  the  purposes  of  measurement  they  were  the 
same. 

On  rehearing.    Affirmed. 

For  original  opinion,  see  107  N.  W.  908. 

BLAIR,  J.  The  Judgment  in  this  case  was 
reversed  upon  the  ground  tliat  the  trial 
court  erred  in  admitting  testimony  of  meas- 
urements made  by  the  witness  Johnson  long 
after  the  plalntllTs  Injury,  in  the  absence 
of  evidence  that  the  conditions  remained 
unchanged.  107  N.  W.  908.  Upon  plain- 
tiff's application,  a  rehearing  was  granted, 
and  the  case  reargued  upon  this  single  point 
Aa  the  record  stood  at  the  time  the  ruling 
was  made,  we  are  still  of  the  (pinion  that 
it  was  erroneous,  but,  after  further  con- 
sideration, we  are  satisfied  that  the  error 
was  cured  by  testimony  subsequently  intro- 
duced. The  testimony  introduced  by  plain- 
tiff tended  to  show  that  he  was  Injured  by 
catching  his  shoe  between  a  projecting  fish- 
plate bolt  and  a  spike  in  a  tie,  at  a  Joint  of 
two  rails,  opposite  a  gap  in  the  right  of 
way  fence  east  of  a  certain  box  factory. 
Johnson  testified  that  he  made  his  measure- 
ments "right  opposite"  the  break  in  the 
fence:  "Q.  Where  was  It  in  relation  to  the 
point  where  Culver  was  injured?  A.  I 
couldn't  tell  exactly,  not  far  from  there. 
Q.  Where  was  it  in  relation  to  a  Joint  be- 
tween the  rails?  A.  Right  close  to  a  Joint" 
PlaintifTs  witness,  Bundy.  testified  that  he 
saw  the  bolt  and  spike  in  question  on  the 
day  of  the  injury.  "I  noticed  a  break  in 
the  board  fence  at  about  that  point,  almost 
opposite  where  I  saw  this.  I  noticed  the 
box  factory,  and  this  was  about  75  feet 
east  of  the  box  factory.  It  was  at  the  third 
Joint  east  of  the  box  factory" — ^that  the  bolt 
was  next  to  the  Joint  on  the  west  side,  and 
the  spike  was  two  Inches  further  north ; 
that  he  went  to  this  point  the  day  after  the 


accident,  and  the  bolt  and  spike  were    ^onok 
Defendant's    witness,    Rltter,    testified  :        "I 
commenced  work  for  the  S.  H.  ft  ES.     Co^ 
August  18,  1902,  and  I  pulled  spikes  out:   of 
the  ties  wherever  we  found  them,  some    of 
these  old  narrow  gauge  spikes.     We  fouxid 
them  in  surfacing,  but  not  very  often.    'B'rcnn 
August  IStli,  when  I  took  charge  of  Boyeir'» 
section  here,  up  to  and  including  this    day 
of   September,  or  until  Boyer  returned     in 
October,  there  was  no  change  in  the    con- 
dition of  this  track  from  Kalamazoo  stzreet 
west  to  the  west  eoA  of  the  box  factory.** 
Defendant's    section   foreman,    Boyer,     -«vlio 
had  charge  of  the  track  where  the  injurx 
occurred,   testified   that    he    was   away     at 
the  time  of  the  accident  and  did  not  go  o'ver 
the  track  again  till  October  18th.     "When 
I   was  down   there  working,   I   discovered 
a  break  in  the  fence.    There  is  a  break   aud 
a    vacant    space,    and    then    it    commences 
again.     Why,  I  noticed  right  about  nortb   of 
tills  break  in  the  fence  to  the  west  ttiere 
must  l>e  a  Joint  there  somewheres.     I    no- 
ticed after  I  came  back  to  work  a  spike 
hole  right  north  of  that  Joint;  that  was  oue 
of  the  old  ties  that  was  left  at  the  time 
the  track   was   spread  and  to  spread    tbe 
track,  we  removed  the  row  of  spikes  tit  at 
was  south  of  the  rail,  and  shoved  the  rail 
over.     I    examined   this   particular    tie    to 
which  my  attention   has  been   called   dur- 
ing the  last  trial  and  found  the  same   tie 
there  that   was  there  before  the  accident 
and  after  the  accident,  and  it  bad  a  spike 
hole  in  it  when  I  last  saw  it    There  was 
a  spike   hole   in   the  track,  yes,  sir;     but 
that  was  after  I  came  back.    Q.  You  found 
the  same  tie  there  then  that  was  there  be- 
fore the  accident  and  there  after  the   ac- 
cident  as  you   saw   it?     A.   Xes,    sir.      Q. 
And  had  it  the  spike  hole  in  it  when  yon 
last  saw  it?     A.  Yes,   sir.     I  don't  know 
that  the  spike  bole  was  there  on  the  day 
of   the   accident,    no,    sir.    All   I   know    is 
I  found  a   spike  hole  at  the  time  that   I 
last  testified,  and  after  the  road  was  in  the 
possession  and  control  of  other  people,  yes, 
sir."     Defendant's    general    manager    and, 
later,   superintoident  testified:    "I  think    I 
saw  In  the  tie  at  the  conjunction  of  two  rails, 
at  about  the  point  indicated  on  the  map  hj 
the  letter  'A'  a  spike  hole  about  six  inches 
north  of  the  south  rail  at  that  time."    The 
letter  A  on  the  map  was  opposite  the  west 
end  of  the  gap,   which   extended   easterly 
from  that  point  some  60  feet 

It  is  argued  that  as  there  were  at  least 
two  rail  Joints  opposite  the  gap.  The  testi- 
mony of  Johnson  did  not  point  out  which  of 
the  joints,  30  feet  apart,  he  measured  from, 
and  that  the  testimony  of  the  different  wit- 
nesses is  not  so  definite  as  to  the  locality  of 
the  Joint  as  to  show  that  they  were  testify- 
ing about  the  same  Joint  that  Johnson  meas- 
ured from.  This  argniment  was  given  soma 
weight  in  our  former  consideration  of  the 
case,  but,  upon  further  reflection,  we  have 
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concluded  that  the  testimony  presented  a 
qnestion  of  tact  tor  the  Jury  as  to  the  Iden- 
tity of  the  point  where  Johnson  made  his 
measurements  with  the  point  where  plain- 
tiff and  his  witnesses  claimed  his  foot  was 
caught  by  the  bolt  and  spike.  It  cannot, 
of  course,  be  claimed  by  plaintiff  that  no 
change  was  made  after  the  Injury,  since  It 
Is  undisputed  that  there  was  no  such  bolt 
and  spike,  as  he  claimed  to  have  been  caught 
by,  at  the  point  In  question  the  day  after 
the  accident.  But  the  removal  of  the  spike 
would  leave  the  spike  hole,  and  for  the  pur- 
poses of  measurement,  the  conditions  would 
be  unchanged. 
The  Judgment  Is  affirmed. 


JACKSON,  L.  &  S.  R.  CO.  T.  SOLOMON 

LUMBER  CO. 

(Supreme  Court  of  Michigan.    Oct  28,  1906.) 

1.  Taxation— Right  to  Attack  Tat  Titub— 

LlKITATIONB. 

Pub.  Acta  1893,  p.  406,  Act  206,  {  127,  as 
amended  by  Acts  1899,  Act  107,  p.  ISO,  provides 
that,  on  the  determination  of  the  Auditor  Gen- 
eral and  the  Commissioner  of  the  State  Land 
Office  that  lands  delinquent  for  taxes,  and  which 
have  been  bid  off  to  the  state  for  a  certain  con- 
secutive period,  are  in  fact  barren  and  abandon- 
ed, a  deed  shall  issoe  to  the  state,  and  the  lands 
held  subject  to  homestead  entry,  and  that  all 
actions  of  ejectment,  or  to  recover  possession 
of  such  lands,  or  to  set  aside  the  title  of  a  home- 
steader by  any  person  claiming  the  original  or 
government  title  shall  be  commenced  within 
six  months  after  the  determination.  Held,  that 
where  the  owner  of  the  original  title  was  barred 
from  making  a  direct  attack  on  the  determina- 
tion of  the  Auditor  General  and  the  Commis- 
sioner of  the  Land  Office,  he  conld  not  make 
such  an  attack  in  replevin  to  recover  saw  logs 
cut  from  the  land  in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  K  1598-1596.] 

2.  Same— AuDiTOB  Gehebai^'s  Ckbtiticate  or 

EiBBOB— AUTHOBITT    TO    ISSUE. 

After  a  determination  by  the  Auditor  Gen- 
eral and  the  Commissioner  of  the  State  Land 
Office  under  the  statute,  the  Auditor  General 
bad  ho  further  control  over  the  lands,  and  his 
certificate  of  error  was  a  mere  nnllity. 
8.  Saioe—Redeuftion— Receipt  of  Monet— 
estofpei.. 

After  a  determination  by  the  Auditor  Gen- 
eral and  the  Conunissioner  of  the  State  Land 
Office,  under  the  statute,  the  receipt  by  the 
former  of  redemption  money  from  the  holder 
of  the  original  title,  did  not  support  an  estoppel 
against  the  state  or  affect  its  rights. 
4.  Sauk— CoHVXTANCE  to  State— Descbip- 
TiOH— SiJiTiciBiier. 

After  a  determination  by  the  Auditor  Gen- 
eral and  the  Commissioner  of  the  State  Land 
Office  under  the  statutes,  the  fact  that  the 
Auditor  General  deeded  the  lands  to  the  state  by 
forties,  instead  of  as  one  entire  description,  did 
not  affect  the  state's  titie. 

Error  to  Olrcoit  Court,  Iosco  County; 
Connlne,  Judge. 

Action  by  the  Jackson,  Lansing  &  Saginaw 
Ballroad  Company  against  the  Solomon  Lmn- 
ber  Company.  Judgment  In  favor  of  defend- 
ant, and  plalntm  brings  error.    AfBrmed. 

Argued  before  BLAIR,  MONTOOMBRT, 
OSTBANDEB,  HOOKER,  and  MOORE,  JJ. 
109  N.W.-17 


George  L.  Alexander,  for  appellant. 
B.  Connlne,  for  appellee. 


Ward 


BLAIR,  J.  Tbls  Is  an  action  of  replevin 
brought  to  recover  possession  of  a  quantity 
of  saw  logs.  The  right  to  the  possession  of 
the  logs  depends  upon  the  ownership  of  the 
lands  upon  which  they  were  cut,  described  as 
the  N.  ^  S.  W.  %  section  1,  town  25  N.,  range 
1  W.  The  original  title  to  the  lands  was  con- 
veyed to  plaintiff  by  United  States  patent. 
May  8,  1878.  PlaintifT  failed  to  pay  its 
taxes,  and  the  entire  section  was  returned  as 
delinquent,  sold  and  bid  In  to  the  state  for 
the  taxes  assessed  thereon  in  the  years  1892 
to  1900,  inclusive.  On  September  23,  1902, 
the  Auditor  General  and  the  Commissioner 
of  the  State  Land  Office  filed  their  certificate 
of  determination  in  the  usual  form,  deter- 
mining that  the  lands  in  question,  among 
others,  came  "within  the  provisions  of  sec- 
tion 127  of  Act  206,  page  406,  of  the  Public 
Acts  of  1893,  as  amended  by  Act  107,  page  160, 
of  the  Public  Acts  of  1899."  This'  determi- 
nation was  based  In  part  upon  the  certificate 
of  an  examiner  as  to  the  character  of  the 
lands,  etc.,  dated  December  7, 1901,  and  of  the 
county  clerk,  that  there  were  no  actions  pend- 
ing, dated  January  18,  1902.  On  November  8. 
1902,  the  Auditor  General  executed  a  deed  to 
the  state,  reciting  the  proceedings  culminat- 
ing  In  the  determination  of  September  23, 

1902,  of  the  following  described  lands:  S. 
B.  %  N.  W.  ^  section  1,  containing  40  acres, 
more  or  less;  N.  E.  %  8.  W.  %  section  1,  con- 
taining 40  acres,  more  or  less;  N.  W.  ^  S.  W. 
%  section  1,  containing  40  acres,  more  or 
less;  8.  W.  %  8.  W.  %  section  1,  containing 
40  acres,  more  or  less — town  25  N.,  range  1. 
W.  On  November  20,  1902,  the  Auditor  Gen- 
eral and  the  Land  Commissioner  withdrew 
the  lands  In  question  from  homestead  en- 
try, pursuant  to  section  141,  Public  Acts  of 

1901,  and  on  January  24,  1903.  gave  notice  of 
sale  to  be  held  on  March  6, 1903.    August  31, 

1903,  the  Land  Commissioner  executed  a  deed 
to  William  Deeter  of  the  N.  W.  'A  S.  W.  %  of 
said  section  1,  and  on  September  2d  he  deeded 
the  N.  E.  %  8.  W.%  of  said  section  to  Harry 
Solomon.  Deeter  and  Solomon  conveyed  their 
interests  to  the  defendant  Plaintiff,  on  the 
7th  day  of  November,  1902,  wrote  to  the  Au- 
ditor General,  making  application  to  purchase 
and  redeem  the  land,  and  Inclosed  the  sum  of 
$585  for  such  purpose.     On  November  10, 

1902,  the  Auditor  General  replied,  acknowl- 
edging receipt  of  the  $585  and  saying  that 
"It  will  require  an  additional  remittance  of 
$145.14,  which  should  be  sent  immediately  as 
the  land  Is  listed  to  be  deeded  to  the  state 
and  will  be  deeded  unless  purchased  within 
the  next  few  days."  This  additional  sum  of 
$145.14  was  sent  to  the  Auditor  General  on 
November  12,  1902.  On  the  14th  day  of  No- 
vember, 1902,  the  Auditor  General,  by  John 
P.  Wilkinson,  his  deputy,  executed  and  de- 
livered a  conveyance  of  said  land  to  the  plain- 
tiff.   October  20,  1903,  the  Deputy   Auditor 
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Oeneral  issued  a  certificate  of  error  against 
tbe  deed  of  the  Auditor  Oeneral  to  the  state 
of  November  8,  1902,  for  tbe  reasons  follow- 
ing: "The  deed  of  said  descrilied  land  to 
the  state  of  Michigan  under  section  127, 
Act  206,  p.  406,  Laws  of  1883,  as  amend- 
ed, was  erroneously  Issued,  for  tbe  reason 
that  the  entire  section  1  of  said  town  and 
range  was  returned  delinquent,  advertised  for 
tax  sale,  bid  to  the  state  and  held  subject  to 
purchase,  redemption,  and  payment  as  one 
description  for  all  of  above  years  and  waa 
erroneously  subdivided  in  said  deed  to  the 
state  of  Michigan,  also  the  taxes  for  all  of 
above  years  were  purchased,  redeemed  and 
paid  from  the  Auditor  General."  The  cir- 
cuit Judge  directed  a  verdict  In  favor  of  de- 
fendant, and  plaintiff  has  removed  the  record 
to  tbis  conrt  for  review  on  writ  of  error,  con- 
tending that  verdict  sbould  have  been  direct- 
ed in  its  favor. 

In  the  brief  for  plaintiff  counsel  say: 
'The  principal  question  In  this  case  is  as  to 
the  legal  'effect  of  the  proceedings  taken  by 
the  Auditor  Oeneral  and  the  Commissioner 
of  the  State  Land  Office  of  this  state,  termi- 
nating in  the  deed  from  the  Auditor  General 
to  the  state  of  Michigan  conveying  to  th« 
state  of  Michigan  the  lands  in  contention  In 
this  case  under  what  are  known  as  tbe  'State 
Tax  Homestead  Laws.'  If  these  proceedings 
were  not  regular  and  legal  and  did  not  divest 
plaintiff  of  Its  title  to  the  lands  in  ques- 
tion, plaintiff  must  prevail."  More  than  six 
months  bad  elapsed  after  the  determination 
of  the  Auditor  Oeneral  and  the  Commissioner 
of  the  State  Land  Office  before  plaintiff  in- 
stituted this  suit,  and  since  It  was  barred  by 
the  statute  of  limitations  from  making  a  di- 
rect attack  upon  the  determination,  it  plain- 
ly could  not  call  it  in  question  in  tbis  suit 
Semer  v.  Auditor  Oeneral,  183  Mich.  668,  85 
N.  W.  732.  After  the  determination  by  the 
Auditor  Oeneral  and  the  Commissioner  of  the 
State  Land  Office  the  Auditor  Oeneral  had  no 
further  control  over  these  lands,  and  his  cer- 
tificate of  error  was  a  mere  nullity.  State 
Land  'Commissioner  t.  Auditor  General,  131 
Mich.  147,  91  N.  W.  163.  It  necessarily  fol- 
lows that  the  receiving  of  plaintiff's  money  by 
the  Auditor  Oeneral,  after  the  determination, 
could  not  support  an  estoppel  against  the 
state,  or  In  any  way  affect  its  rights.  Tbe 
fact  that  tbe  Auditor  Oeneral  deeded  the 
lands  to. the  state  by  forties  Instead  of  as 
one  entire  description  is  immaterial.  Tbe 
execution  of  tbe  deed  is  a  mere  ministerial 
act  to  evidence  tbe  title.  Bldrldge  v.  Rich- 
mond, 120  Micb.  686,  79  N.  W.  807.  Tbe 
title  of  tbe  state  having  become  absolute  by 
tbe  determination  whether  the  Auditor  Oen- 
eral deeded  the  lands  by  subdivisions  or  as 
nn  entire  section  did  not  concern  tbe  plaintiff. 
It  is  unnecessary  to  consider  other  ques- 
tions, since  what  we  have  said  disposes  of  the 
case. 

Tbe  Judgment  Is  affirmed. 


WEST    BliOOMriBLD    TP.    v.    DBTROIT 

UNITED  RT.  00. 
(Supreme  Conrt  of  Michigan.    Oct  29,  1006.> 

1.  Cabrixbs— Stbeit    RAn.BOA.DS— Operation 
— Rxotn^TiONB— Bquifuent  of  Cabs. 

'Where  a  franchiae  granted  an  electric  sub- 
urban railroad  required  it  to  use  car*  with 
suitable  appliances  insuring  the  comfort  and 
convenience  of  patrons,  the  fact  that  It  failed 
to  provide  cars  with  water  tanks  and  toilet 
rooms  warranted  a  finding  that  they  were  not 
supplied  with  suitable  appliances. 

2.  CEsnoaABi— Revikw— Oboundb  or  Deci- 
sion OF  LOWEB  COTTBT. 

Though,  in  mandamna  to  compel  a  railroad 
to  comply  with  its  franchiae,  relator  claimed 
a  violation  of  the  franchise  In  three  certain 
particulaiB,  and  the  circuit  judge  refused  to 
pass  on  one  of  them  on  the  ground  that  the 
case  would  be  appealed,  a  Judgment  having 
been  entered  against  the  railroad  on  all  the 
questions,  the  question  on  which  the  circuit 
judge  refused  to  pass  was  reviewable  on  cer- 
tiorari. 

8.  Cabbiebs  —  Stbeet   Raii.boaob  — Reottla- 
noNS— Sai,x  or  Tiokkts. 

Where  a  franchise  granted  an  electric  sub- 
urban railway  by  a  tovmship  required  the  road 
to  sell  "family  tickets"  entitling  the  pnixdiaaer 
or  any  member  of  his  family  to  a  certain  num- 
ber of  rides  from  an^  point  in  the  township  to 
any  point  in  a  certam  city  and  vice  versa,  tbe 
placing  of  such  tickets  on  sale  in  a  store  in 
the  city  was  not  a  compliance  with  the  fran- 
chiae, the  passengers  havmg  a  right  to  purchase 
such  ticketa  on  the  cars. 
4.  Saxb— Fabes. 

A  franchise  granted  by  a  township  to  an 
electric  suburban  railway  provided  that  the 
rate  of  fare  from  any  point  in  the  township  to 
the  dty,  and  vice  versa,  should,  at  no  time,  ex- 
ceed the  rate  then  charged  by  the  company  from 
the  dty  of  P.  to  D.  and  vice  versa.  Held,  that 
tbe  provision  included  the  rate  charged  between 
P.  and  D.  on  any  line  subsequently  built  or 
purchased  by  the  corporation. 
Otant  and  McAlvay,  JJ.,  dissenting  in  part 

Certiorari  to  Circuit  Court,  Oakland  Coan- 
ty;  George  W.  Smith,  Judge. 

Mandamus  by  the  township  of  'West  Bloom- 
field  to  compel  the  DetrcAt  United  Railway 
Company  to  comply  with  certain  provisions 
of  a  franchise.  Respondent  was  ordered  to 
comply  with  such  provisions,  and  It  brings 
certiorari.    Afilrmed. 

The  relator,  the  township  of  West  Bloom- 
fleld,  granted  a  franchise  to  tbe  Pontlac  & 
Sylvan  Lake  Railway  Company,  a  street  rail- 
way corporation,  Its  successors  and  assigns, 
to  construct  a  road  through  the  township. 
Among  the  conditions  granted  and  accepted 
and  which  are  Involved  in  tbis  case  are: 
(a)  All  passenger  cars  to  be  used  on  said 
railway  shall  be  of  modern  design,  first  clas.s 
In  every  particular,  and  supplied  with  suit- 
able appliances  for  a  suburban  railway.  In- 
suring tbe  comfort,  convenience,  and  safe^ 
of  its  patrons,  (b)  The  rate  of  fare  in  said 
township  was  fixed,  and  it  was  provided 
"that  there  shall  be  sold  by  said  company, 
its  successors  or  assigns,  a  family  ticket  en- 
titling the  purchaser  or  any  member  of  his 
Immediate  family  to  10  rides  from  any 
I)olnt  in  said  township  to  and  In  the  city  of 
Pontlac,  and  vice  versa,  which  ticket  shall 


Digitized  by 


Google 


\n<^ 


WEST  BLOOMFIBLD  TP.  t.  DETROIT  UNITED  RY.  CO. 


259 


he  sold  tor  $1."  (c)  "Provided  fortber  that 
tile  rate  of  fare  from  any  point  In  said  town- 
ship to  the  city  of  Detroit,  and  vice  versa, 
shall  at  oo  time  exceed  the  rate  then  charged 
bjr  the  company  from  Pontlac  to  Detroit,  and 
rice  vema."  Another  road  Icnown  as  the 
*n)etroIt  &  Pontlac  Railway"  was  then  In 
oiieration  from  Pontlac  to  Detroit  The  r«- 
apondent's  road  was  on  another  route,  and 
was  a  competing  line  with  the  Detroit  A 
Pontlac.  The  respondent  subsequently  be- 
came the  purchaser  and  successor  of  the 
Pontlac  &  Sylvan  Lake  Railway  Oompany. 
The  fare  over  the  competing  road  from  Pon- 
tlac to  Detroit  was  2S  cents.  The  Pontlac 
ft  Syhran  Lake  road  was  completed  about  De- 
cember 1,  180&  The  rate  of  fare  to  Detroit 
was  28  cents.  This  rate  of  fare  was  continu- 
ed for  about  two  years,  until  its  purchase  by 
the  respondent,  which  continued  the  same 
rate  for  the  period  of  about  six  months. 
Relator  claimed  that  the  respondent  bad 
violated  its  franchise  or  contract  in  three 
particulars:  (1)  That  it  has  not  equipped 
its  cars,  which  run  through  the  township, 
with  toilet  closets,  and  water  tanks  for  drink- 
ing purposes.  (2)  That  it  has  not  kept  on 
sale  upon  its  cars  and  within  its  township 
the  family  ticket  (3)  That  it  has  charged 
35  cents  fare  to  Detroit,  and  vice  versa.  In- 
stead  of  25.  Issues  were  duly  framed  and 
decided  In  favor  of  the  relator,  the  jury 
finding  that  the  respondent  had  violated  Its 
charter  In  the  three  respects  named,  and 
the  court  entered  an  order  directing  It  to 
comply  with  these  provisions.  The  case  Is 
now  before  us  for  review  upon  the  writ  of 
certiorari. 

Argued  before  CARPENTER,  O.  J.,  and 
McAtiVAT,  ORANT,  MONTGOMERY,  and 
OSTRANDER,  JJ. 

James  H.  Lynch  and  Brennan,  Donnelly 
A  Van  De  Mark,  for  appellant  M.  F.  LilUs 
(Clark,  JcHnes  ft  Bryant,  of  counsel),  for  ap- 
pellee. 

ORANT,  J.  (after  stating  the  facts).  1. 
The  jury,  to  whom  the  issues  were  submitted, 
found  upon  the  evidence  that  the  defendant's 
cars  were  not  of  modem  design,  and  were 
not  supplied  with  suitable  appliances  for  a 
saburban  railway  to  insure  the  comfort  and 
convenience  of  passengers,  In  that  they  had 
no  toilet  rooms  or  water  tanks.  The  evi- 
dence fully  sustains  the  finding.  A  car  in 
a  city,  which  one  may  take  on  emerging 
from  bis  home,  or  after  a  few  minutes'  wallc, 
Is  different  from  a  car  running  through  the 
country,  where  Its  patrons  often  have  to 
ride  or  walk  an  hour  or  more  before  enter- 
ing tbe  car.  Facilities  for  attending  to  the 
demands  of  nature  may  tte  necessary  in  the 
one  case,  but  not  In  the  other. 

2.  The  respondent  placed  on  sale  near  Its 
terminus.  In  a  drug  store  In  the  city  of 
PoDtlflc,  tbe  family  tickets  for  which  Its 
francblse  provided.  This  is  not  a  compli- 
ance with  Its  contract    It  was  not  contem- 


plated that  the  citizens  of  Bloomfleld  should 
go  to  Pontlac  to  buy  tickets.  Everyone  had 
a  right  to  purchase  a  family  ticket  at  the 
place  where  he  had  a  right  to  board  tb? 
cars  with  his  family  for  passage.  These- 
roads  do  not  have  ticket  offices  stationed 
through  the  country.  They  do  their  business- 
on  the  cars,  and,  wherever  passengers  have  a 
right  to  take  the  cars,  there  they  have  th» 
right  under  the  franchise  to  purchase  these 
tickets.  Sternberg  v.  State  (Neb.)  64  N.  W. 
653,  19  L.  R.  A.  670;  Detroit  v.  Ft  Wayne 
ft  Belle  Isle  Ry.  Co.,  06  Mich.  466,  64  N.  W. 
958,  20  L.  R.  A.  79,  85  Am.  St  Rep.  680. 

3.  Tbe  third  question  li  tbe  one  which  per- 
hsps  presents  the  greatest  difficulty.  The 
learned  circuit  Judge  did  not  pass  upon  it, 
but  expressly  stated  that  he  expressed  no 
opinion,  that  "the  language  could  be  read 
both  ways,"  and  added:  "The  case  is 
one  that  will  find  Its  way  to  the  appellate 
court  anyhow,  unless  a  compromise  Is  agreei 
upon  by  tbe  parties.  As  the  respondent  must 
take  the  case  there  If  not  satisfied  with  tbe 
findings  of  this  court  upon  the  questions  of 
the  cars  and  sale  of  commutation  tickets. 
It  is  as  well  to  issue  the  writ  as  to  all  tbe 
contentions  of  tbe  petitioner,  and  let  a^  be 
taken  there  for  settlement  by  the  respondent." 

It  Is  the  duty  of  circuit  courts  to  pass 
judgment  upon  cases  presented  to  them  for 
determination,  and  It  then  and  then  only  be- 
comes the  duty  of  this  court  to  review  the 
conclusions  reached  by  the  circuit  court  Cir- 
cuit courts  are -not  authorized  by  tbe  Con- 
stitution and  the  law  to  sit  and  enter  judg- 
ments solely  that  such  judgments  may  be 
taken  to  tbe  Supreme  Court  Had  this  been 
the  theory  of  the  Constitution  and  the  law 
the  framers  of  the  Constitution  would  have 
made  provisions  therefor.  Suppose  this  were 
the  only  point  In  the  case  and  the  court  bad 
refused  to  hear  and  decide  it  but  had  said : 
"It  will  go  to  the  Supreme  Court  in  any 
•vent,  and  I  will  therefore  enter  a  judgment 
not  based  upon  any  conclusion  or  judgment 
of  my  own,  but  solely  for  the  purpose  of 
having  It  taken  to  the  appellate  court"  Is 
this  such  a  judgment  as  this  court  is  called 
upon  to  consider  and  determine?  I  think  not 
The  judge  might  as  well  have  flipped  up  a 
cent  to  determine  what  judgment  should  have 
been  entered.  In  my  opinion,  this  Is  not  such 
a  judgment  as  this  court  is  called  upon  to 
consider  and  determine.  Where  a  judgment 
or  decree  Involves  several  distinct  claims, 
both  parties  may  appeal  where  some  are 
decided  against  each.  My  Brethren,  bow- 
ever,  are  of  the  opinion  that  while  the  court 
should  have  passed  upon  all  the  issues,  yet 
there  Is  a  formal  judgment  rendered  against 
the  defendant  for  which  It  is  not  responsible, 
and  therefore  It  would  not  be  just  to  send 
It  back  for  a  new  trial.  We  must  therefore 
determine  the  question.  The  language  of 
the  provision  that  the  rate  of  fare  from  any 
point  in  tbe  township  to  Detroit  "shall  at 
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no  time  exceed  the  rate  then  charged  by  the 
company  from  Pontlac  to  Detroit,  and  vice 
versa,"  la  nnamblguons.  It  referred  to  the 
company  mentioned  in  the  franchlee,  but  It 
Included  any  line  which  that  company  or  Its 
assignee  might  at  any  time  build  or  purchase. 
Counsel  for  respondent  In  their  brief  say: 
"The  clear  purpose  of  this  proTlslon  was  to 
provide  that  the  township  of  West  Bloom- 
fleld  should  get  the  beneflt  of  such  rate  as 
might  be  brought  about  by  competition  t>e- 
tween  the  companies  operating  between  the 
two  terminal  points  and  thus,  though  not 
by  Tirtae  of  location  naturally  entitled  to 
the  benefits  of  competition,  yet,  by  express 
contract,  obtaining  tlie  I>eneflt  of  the  com- 
petition which  may  exist  as  to  the  terminal 
points."  There  was  then  a  competing  line 
between  Detroit  and  Pontlac,  a  shorter  route 
by  several  miles  than  the  one  through  the 
township  of  West  Bloomfleld,  and  the  rate 
of  fare  was  25  cents.  The  fare  over  thia 
line  of  the  respondent  was  fixed  at  the  same 
rate  as  that  over  the  competing  road,  and 
was  retained  for  about  three  years,  until 
the  Detroit  ft  Pontlac  Etailroad  was  pur- 
chased by  the  respondent  There  was  after- 
wards no  competition,  the  competing  line  be- 
longing to  the  respondent,  the  assignee  of 
the  company  mentioned  in  the  franchise.  If 
the  respondent  had  built  another  line  from 
Pontlac  to  Detroit  it  could  not  hare  charged 
a  higher  rate  over  the  old  line  than  it  did 
over  the  new.  The  terms  of  the  franchise 
must  be  construed  strictly  .against  tne  re- 
spondent When  it  purchased  the  Detroit  ft 
Pontlac  lilne  It  became  a  line  of  the  company. 
The  rate  charged  from  Pontlac  to  Detroit  ov- 
er that  line  is  now  26  cents.  The  respondent 
can  cliarge  no  more  over  this  line  of  its  road. 
It  cannot  thus  destroy  the  competition  for 
wliich  the  relator  In  fact  contracted. 
The  order  of  the  court  below  is  affirmed. 

McALVAT,  J.,  concurred. 

CARPENTBB,  O.  J.  I  agree  wlfh  my 
Brother  GRANT  that  every  judgment  should 
be  rendered  In  accordance  with  the  deliberate 
convictions  of  the  Judge  who  announces  it 
But  if  it  is  not,  the  Judgment  is  none  the 
less  valid  and  binding  upon  the  parties,  and 
it  is  therefore  none  the  less  the  duty  of  this 
court  to  review  it  In  reviewing  that  judg- 
ment, we  are  called  upon  to  determine  wheth- 
er it  is  or  is  not  in  accordance  with  law. 
We  are  not  called  upon  to  determine  the  cor- 
rectness of  the  reasoning  of  the  trial  judge 
or  the  sincerity  of  his  convictions.  I  there- 
fore think  it  our  duty  to  determine  the  third 
question  discussed  in  the  opinion  of  Justice 
GRANT.  Except  aa  indicated  above,  I  ap- 
prove that  opinion. 

MONTGOMERY  and  OSTRANDEB,  JJ„ 
concurred  with  the  CHIEF  JUSTICE. 


BARTIiETT  et  aL  v.  SMITH. 
(Supreme  Court  of  Michigan.    Oct  28,  1900.) 

1.  VXRDOB  AND  PUBCHABEB— BBXACH  OF  GON- 
TRACT  B7  VENDOB— DAXAOES. 

Where  the  veador  in  an  unrecorded  land 
contract  sold  the  land  to  a  third  person.  In  an 
action  by  the  vendee  for  breach  of  the  contract 
the  measure  of  damages  was  the  payments  made 
and  the  reasonable  value  of  the  improvements 
made  in  ^d  faith,  less  the  value  of  the  use  of 
the  premises. 

[ESd.  Note.— For  cases  in  point  see  voL  48, 
Cent  Dig.  Vendor  and  Purchaser,  f|  1047- 
1068.] 

2.  CORTBAOTB— EXTERSIOIt  Of  TUCK  FOB  PAT- 

ICKNT— VALIDITT. 

A  parol  promise  by  the  vendor  in  a  land 
contract  to  extend  the  time  for  a  payment,  made 
without  any  consideration,  was  invalid. 

[Ed.  Note. — For  cases  in  point  see  voL  11, 
Cent  Dig.  Contracts,  |  U21J 

8.  Vbrdob  and  Pubohabeb— NoifPATimnr  or 

PBICE— FOBTEITUBB  OF  CONTBACT. 

Where  the  vendor  in  a  land  contract  cove- 
nanted tliat  the  land  was  free  from  incumbrances, 
he  could  not  while  a  mortgage  remained  on  the 

Eroperty,  forfeit  the  contract  for  nonpayment 
y  the  vendee. 

[Eld.  Note.— For  cases  in  point  see  voL  48, 
Cent  Dig.  Vendor  and  Purchaser,  I  373.] 

4.  Saiob— Bbeach   of  CoNTSAcrr— Aotioh    bt 
Vbndes—Evidkncb— Adkissibelitt. 

Where  the  vendor  in  an  unrecorded  land 
contract  sold  the  land  to  a  third  person  by  a 
deed  containing  no  reference  to  the  contract 
and  the  grantee  sued  to  recover  the  amounts 
paid,  it  was  error  not  to  permit  defendant  to 
show  that  the  person  to  whom  be  sold  was  in- 
formed of  plaintiff's  land  contract  and  pur- 
chased subject  to  it 
6.  Same— Rkmbdies  of  Pubohaseb. 

Where  the  vendee  in  an  unrecorded  land 
contract  was  in  possession  of  the  land,  his  poH- 
sesslon  was  notice  to  one  who  purchased  from 
the  vendor,  and  the  vendee  conld  assert  his  con- 
tract against  his  vendor's  vendee,  as  well  as 
against  his  vendor. 

[Ed.  Notp.— For  cases  In  point  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  K  640-562.] 

Error  to  Circuit  Court,  Benzie  County; 
Clyde  0.  Chittenden,  Judge. 

Action  by  Shirley  Bartlett  and  others 
against  O.  Howard  Smith.  Judgment  In 
favor  of  plaintiffs,  and  defendant  brings  er- 
ror.   Reversed,  and  new  trial  ordered. 

On  April  18,  1902,  plaintiffs  and  defendant 
executed  a  land  contract  by  which  the  de- 
fendant agreed  to  sell  pialntlfTs  40  acres  of 
land  for  the  sum  of  $400;  $20  on  delivery 
of  contract,  $50  per  year  for  6  years,  and 
$75  the  seventh  year,  with  interest  at  6  per 
cent,  payable  annually.  That  portion  of 
the  contract  material  to  the  issue  reads  as 
follows:  "And  that  if  any  of  the  payments 
and  conditions  above  set  forth,  on  the  part 
of  said  parties  of  the  second  part  to  be  made 
and  performed,  shall  not  be  made  and  per- 
formed In  conformity  with  the  terms  here- 
inbefore set  forth,  the  payments  previously 
made  shall  be  forfeited,  and  the  premises, 
with  the  buildings  and  improvements  there- 
on, shall  revert  to  said  party  of  the  first  part 
bis  representatives  and  assigns,  and  he  may 
thereupon  peaceably  ie-«>ter  upon  and  take 
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poaseoslon  of  tbe  8aiD&  Or,  If  he  80  elect, 
the  party  of  the  first  part,  his  representatlTea 
and  aasigaM,  may  enforce  payment  In  law  of 
tbe  money  due,  and  make  conveyance,  aa 
aforesaid."  The  cash  payment  was  made, 
and  also  the  payment  and  Interest  due  tbe 
first  year.  The  payment  of  $50  principal 
and  |23  Interest,  due  April  18,  1904,  was 
not  made.  Plalntlils  claim  that  they  se- 
cnred  an  extension  of  60  days.  They,  how- 
ever, made  no  tender  within  the  60  days. 
Plaintiffs  testified  that  they  made  a  tender 
on  July  Ist  There  were  no  buildings  upon 
the  land,  but  plaintiffs  went  Into  possession, 
cnltlTated,  and  raised  crops.  On  June  8, 
1904^  defendant  sold  the  land  to  one  Symons 
by  warranty  deed,  which  contained  no  refer- 
ence to  the  land  contract  Upon  learning  of 
this  deed  plaintiffs  brought  suit  to  recover  the 
amount  they  had  paid  defendant  Tbe  court 
directed  the  Jury  to  find  a  verdict  for  the 
plalntlfCB  for  the  full  amount  they  had  paid 
the  defendant,  less  what  plaintiffs  "had  re- 
ceived from  the  land  over  and  above  what 
they  put  onto  It"  The  Jury  found  a  verdict 
for  the  full  amount  claimed. 

Argued  before  CAKPEXTBR,  0.  J.,  and 
HcALYAT,  OBANT,  HOOKBR,  and  MOORB, 
JJ. 

Loulsell  ft  Nevlns  (Farm  a  Gilbert,  ot 
eomisel),  for  nv^lant  D.  6.  F.  Warner, 
Cor  appellees. 

QUANT,  J.  (after  stating  the  facts).  .1. 
Tlie  plaintiffs  bad  bad  the  possession  and  oae 
of  the  land  for  three  years.  They  bad  made 
no  Improvements.  Tbe  result  of  the  instruc- 
tion given  by  the  circuit  Judge  and  the  ver- 
dict of  tbe  Jury  is  to  deprive  the  defendant 
of  the  use  of  the  property  for  three  yean, 
and  to  give  the  use  thereof  to  the  plaintiffs 
free  of  lent  Such  an  inequitable  result 
finds  no  support  in  the  law.  If  plaintiffs 
were  entitled  to  recover,  the  rule  is  that  th^ 
-were  mtltled  to  recover  the  payments  made, 
and  the  reasonable  value  of  the  improve- 
ments made  in  good  faith,  less  tbe  value  ot 
the  use  of  the  premises.  U  Sntb.  on  Dam. 
•  680. 

2.  Tbe  promise  to  extend  the  time  of  pay- 
moit.  If  made,  was  a  mere  naked  promise, 
resting  in  parol,  without  any  consideration, 
and  was  therefore  of  no  validity.  Ferris  t. 
Johnson,  136  Micb.  227,  98  N.  W.  1014. 

8.  Defendant  insists  that  time  was  of  tbe 
essence  of  the  contract  and  that  plaintiff 
bad  violated  tbe  contract  by  nonpayment 
and  tberefore  cannot  maintain  a  suit  at  law; 
while  plaintiff  urges  that  it  was  the  duty 
of  tbe  defendant  to  give  notice  of  bis  option 
to  declare  tbe  contract  forfeited,  and  that 
tbe  execution  of  a  deed  without  plaintifTs 
knowledge  or  consent  was  a  violation  of  tbe 
contract  and  entitled  him  to  recover  back 
the  money — dtlng  Atkinson  v.  Scott  86  Mich. 
18:  Davis  V.  Strobridge,  44  Mich.  157,  6 
X.  W.  206;  Weaver  v.  Aitcheson,  65  Mich. 
28S,  82  N.  W.  486.    It  is  unnecessary  to  de- 


termine these  questions,  as  plaintiff  for  an- 
other reason  is  entitled  to  maintain  his 
suit  Defendant  covenanted  that  the  land 
was  free  from  all  incumbrances,  and  to  give 
a  warranty  deed.  Tbe  land  was  subject  to 
a  mortgage,  which  was  not  discharged  until 
Jime  14,  1904.  Defendant  was  not  in  posi- 
tion to  demand  payment  or  to  forfeit  the 
contract  until  he  was  in  a  position  to  per- 
form it  himself.  Dwlght  v.  Cutler,  3  Mich. 
566,  64  Am.  Dec.  106;  Getty  v.  Peters,  82 
Mich.  661,  46  N.  W.   1036,  10  L.  E:  A.  465. 

4.  Defendant  offered  to  show  that  the  gran- 
tee to  whom  be  conveyed  the  land  was  in- 
formed of  tbe  plaintiff's  land  contract  and 
purchased  subject  to  it  It  was  error  to  re- 
ject this  testimony.  Krelblch  v.  Martz,  119 
Mich.  343,  78  N.  W.  124. 

6.  In  view  of  a  new  trial,  it  is  well  to 
state  that  tbe  plaintiff  testified  that  he  was 
In  the  possession  of  this  property  at  the 
time  the  sale  was  made.  If  be  was  in  pos- 
session, be  could  not  bare  suffered  damage 
by  the  act  of  tbe  defendant  in  deeding  away 
his  Interest  In  the  property.  Possession  was 
notice  to  tbe  purchaser  of  all  his  rights,  and 
be  could  assert  bis  contract  against  defend- 
ant's vendee,  as  well  as  against  the  defend- 
ant 

Judgment  reversed,  and  new  trial  ordered. 


CRANDALL   et   al.    v.    McBLHBNT,   Draia 

Oom'r. 
(Supreme  Conrt  of  Michigan.    Oct  20,  190&) 

Dbaius— Phoctedihos— RcTiBW. 

Under  tbe  express  provisiuns  of  the  drain 
law  (Comp.  Lews  1897,  i  4346),  If  no  proceed- 
ings are  brought  by  certiorari  within  a  specified 
time  to  review  dram  proceedinira,  tbe  leKalily 
of  the  drain  may  not  be  thereafter  questioned 
at  law  or  equity. 

fBd.  Note.— For  cases  In  point  see  voL  17, 
Cent  Dig.  Drains,  i  61.] 

Appeal  from  Oircult  Court  Van  Buren 
County,  In  Chancery;   John  R.  Carr,  Judge. 

Suit  by  W.  W.  Crandall  and  others  against 
Herbert  B.  McBlheny,  as  drain  commis- 
sioner of  Van  Buren  county.  From  a  de- 
cree sustaining  a  demurrer  to  the  bill  and 
dismissing  the  same,  complainants  appeaL 
Affirmed. 

Argued  before  CARPBNTBR,  O.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORB, 
JJ. 

Sam.  H.  Kelley  and  Thomas  J.  Oavanaugb. 
for  appellants.  William  G.  Howard,  Russell 
M.  Chase,  and  Lincoln  H.  Titus,  for  appellee. 

CiARPBNTEB.  C.  J.  It  appears  from  com- 
plainants' bill  of  complaint  that  defendant 
tbe  drain  commissioner  of  the  county  of 
Van  Buren,  has  taken  steps  under  the  laws 
of  this  state  to  establish  a  certain  drain 
called  the  "Paw  Paw  River  Drain."  Com- 
plainants question  the  legality  of  said  drain, 
and  the  purpose  of  this  suit  Is  to  perpetually 
enjoin  Its  construction.    Defendant  d«miu^ 
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red  to  the  bill  In  the  lower  court  That  de- 
murrer was  gnatained,  and  a  decr^  entered 
dismissing  complainants'  bill.  Complainants 
did  not,  within  the  time  given  them  by  law, 
review,  as  they  might,  the  drain  proceedings 
by  writ  of  certiorari.  The  drain  law  (sec- 
tion 4346,  Comp.  Laws  1897)  provides:  "If 
no  action  be  brought  within  the  time  here- 
in prescribed,  the  drain  shall  be  deemed  to 
have  been  legally  established  and  Its  legality 
shall  not  thereafter  be  questioned  in  any 
suit  at  law  or  equity."  Unless  there  Is 
some  constitutional  objection  to  the  applica- 
tion of  this  law  to  the  case  made  by  com- 
plainants (and  no  such  objection  is  pointed 
out  by  counsel  or  perceived  by  the  court). 
It  prevents  the  maintenance  of  this  suit. 

It  follows  that  defendant's  demurrer  was 
properly  sustained,  and  the  decree  dismiss- 
ing the  bill  la  affirmed. 


AI^ERTS  T.  CITY  OF  MUSKEGON. 
(Supreme  Court  of  Michigan.    Oct  29,  1906.) 

MlTNIOIFAI.  COBFOBATIONS  —  TOKTS  —  NkOU- 
GENCB  OF  OFnCEBS  AND  El(PU)T&S— lilABII/- 
ITT. 

A  city  engaged  in  repairing  a  street  pursu- 
ant to  the  determination  of  the  oooncll  that  the 
work  should  be  done  by  the  city's  agents  and 
employes,  and  under  the  supervision  of  the  street 
commissioner,  who  employed  an  engineer  and 
gave  him  a  steam  roller,  and  directed  him  when 
and  where  to  use  It  in  repairing  the  street,  is 
.not  liable  at  common  law  for  a  flte  set  bv  gparki 
emitted  from  the  steam  roller  because  of  the  aB- 
sence  of  a  suitable  device  to  prevent  the  escape 
of  sparks  and  because  of  negligence  in  the  opera- 
tion thereof. 

[E!d.  Note. — ^For  cases  In  point,  see  vol.  36, 
Cent  Dig.   Municipal  Corporations,  i  1668.1 

Error  to  Circuit  Court,  Muskegon  County; 
Fred  J.  Russell,  Judge. 

Action  by  Abner  Alberts  against  the  city 
of  Muskegon.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed without  granting  a  new  trial. 

Plaintiff,  the  owner  of  a  bam  on  premises 
abutting  upon  Clay  avenue  in  the  defendant 
city,  sued  the  city  in  an  action  on  the  case 
for  damages  resulting  from  destruction  of 
the  bam  and  its  contents  by  fire.  It  is 
charged  in  the  declaration  of  the  plaintiff 
that  "the  said  defendant  was  operating  a 
certain  steam  roller  along  Clay  avenue  in 
front  of  and  adjoining  the  premises  occupied 
by  the  plaintUTs  property  •  •  •  which 
said  steam  rollec  the  s&ld  defendant  had  neg- 
ligently ani  carelessly  failed  to  equip  with 
suitable  devices  for  preventing  the  escape 
of  sparks  and  fire  therefrom  and  by  reason 
thereof.  In  its  operations  on  the  said  street, 
the  said  steam  roller  threw  off  large  quan- 
tities of  sparks  and  fire  which  Ignited  and 
Bet  fire  to  the  plalntlfl's  said  bam,"  etc.  It 
is  further  charged  that  the  defendant  city. 
In  operating  a  certain  steam  roller  in  the 
said  street  "managed  and  conducted  the  same 
carelessly  and  negligently  without  taking  any 


precautions  to  prevent  the  escape  of  flr» 
and  sparks,  •  *  *  and  thereby  fire  and 
sparks  were  emitted  from  said  roller,  and 
set  fire  to  the  plalntlfl's  said  property."  The 
testimony  for  the  plaintiff  tended  to  prove 
that  the  defendant  city  was  engaged  In  re- 
pairing the  street  in  question  with  crushed 
stone  and,  In  the  operation,  was  using  a  rol- 
ler moved  and  operated  by  steam,  having  an 
upright  boiler  and  a  stack.  Into  which  steam 
was  exhausted  to  create  a  draft;  that  the 
fuel  used  was  soft  coal;  that  there  was  no 
appliance  to  prevent  the  escape  of  sparks 
and  Are  from  the  stack;  that,  upon  the  occa- 
sion in  question,  the  wind  was  blowing  from 
the  roller  towards  the  premises  of  the  plain- 
tiff, in  front  of  which  the  roller  was  run  up 
and  down  the  street;  that  fire  escaped  from 
the  stack,  igniting  refuse  outside  the  bam, 
spreading  to  and  consuming  the  bam  and  its 
contents.  It  does  not  appear  that  all  of  the 
testimony  Introduced  on  the  part  of  the  plain- 
tiff Is  returned.  Such  of  it  as  is  printed  tends 
to  prove  that  as  it  was  equipped,  the  roller 
could  not  be  operated  for  the  purpose  for 
which  it  was  employed  without  throwing  out 
flre.  When  the  case  for  the  plaintiff  was 
rested,  there  was  a  demurrer  to  the  evidence, 
and  a  motion  to  direct  a  verdict  for  defendant 
which  motion  was  overruled.  On  the  day 
after  the  fire,  the  engineer  In  charge  of  the 
roller,  without  direction  or  authority  from 
defendant  but  a  spark  arrester  on  the  stack. 
The  common  council  has  general  supervision 
and  control  of  the  streete  of  the  dty  and  pow- 
er, If  the  estimated  cost  of  repairs  and  Im- 
provemente  exceeds  $S00,  to  perform  the 
same  by  contractors.  It  also  has  power  in 
case  of  such  repairs  as  were  being  made  to 
cause  the  same  to  be  done.  The  council  made 
no  determination  to  do  the  work  In  question 
further  than  that  it  should  be  done  by  the 
city's  agents  and  employte.  The  work  Itself 
was  tmder  the  personal  supervision  of  the 
street  commissioner,  who  Is  subject  to  the 
direction  of  the  council.  He  employed  the 
engineer,  gave  him  the  roller  to  use,  and 
directed  him  when  and  where  to  use  It  The 
Jury  was  Instmcted,  in  substance,  that  the 
defendant  city  was  bound  to  exercise  the 
care  which  an  ordinarily  careful  and  pru- 
dent person  should  and  would  have  exercised 
under  the  circumstances,  both  with  respect 
to  the  equipment  and  the  operation  of  the 
roller,  failing  In  which,  if  it  was  found  that 
the  flre  and  loss  resulted,  the  dty  was  lia- 
ble. Error  Is  assigned  upon  the  refusal  of 
the  court  to  direct  a  verdict  for  defendant 
and  upon  a  portion  of '  the  charge  given, 
which  Is  as  follows:  "The  city  of  Muskegon 
has  no  more  right  than  any  private  individual 
or  private  corporation  to  operate  on  Its  streete 
engines  or  machinery  dangerous  to  adjoining 
property,  without  using  proper  precautions 
to  prevent  Injury  to  such  property-" 

Argued  before  OABPENTER,  C.  J.,  and  Mc- 
AliVAT,  GRANT,  BLAIR,  MONTGOMERY, 
OSTRANDBR,  HOOKER,  and  MOORE,  JJ. 
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William    L.    Carpenter,    for    appellant 
James  B.  SnlliTan,  for  appellee. 

OSTBANDEB,  J.  (after  stating  tlie  facts). 
The  position  of  counsel  for  appellant  is  that 
the  duty  of  the  city  to  keep  the  streets  in 
r^talr  is  a  public  and  not  a  private  duty,  In 
the  i>erfonuance  of  which.  In  the  absence 
of  a  statute  creating  one,  no  liability  arises 
for  Injuries  resulting,  directly  or  Indirectly, 
to  a  citizen  from  the  negligence  of  agents  or 
servants,  or  from  the  use  of  apparatus  em- 
ployed. On  the  other  hand,  counsel  for  plain- 
tiff Insists  that  defendant  was  not  acting  in 
a  governmental  capacity,  and,  if  It  was,  the 
act  complained  about  Is  of  a  character  which 
no  public  authority  can  commit  without  mak- 
ing restitution  for  resulting  damages.  It  is 
clear  that,  so  far  as  the  repairs  upon  the 
street  are  concerned,  the  duty  to  make  them 
Is  imposed  by  the  general  law.  The  demand 
of  the  plaintiff  does  not,  however,  arise  out  of 
a  failure  of  the  duty  to  repair  the  street  or 
the  character  of  the  repairs  made,  nor  is  the 
Injury  complained  about  one  necessarily  re- 
sulting from  a  proper  and  skillful  perform- 
ance of  general  public  duties.  CSoncedlng  the 
-duty  to  repair  the  street,  and  conceding  the 
right  of  the  city  to  make  cholce-T-invoivlng 
discretion — of  materials  to  be  used  and  means 
to  be  employed  in  performance  of  the  duty, 
the  real  question,  which  it  Is  sought  to  have 
answered,  arises  npon  the  breach  of  a  tvr- 
ther  alleged  duty  not  to  employ  means  cer- 
tain or  likely  to  Involve,  as  a  result  of  their 
use,  and  not  to  so  use  the  means  employed 
as  to  cause  damage  to  private  property. 

Plaintiff  complains  of  the  invasion  of  a 
-private  right  in  no  way  dependent  upon  the 
duty  imposed  on  the  city  to  repair  the 
streets;  In  which  respects,  it  is  obvious,  the 
case  differs  from  Detroit  v.  Blackeby,  21 
Mich.  84,  4  Am.  Bep.  4S0,  and  like  cases, 
Di)on  the  principle  of  which  defendant  main- 
ly relies.  In  the  case  cited,  the  right  npon 
which  the  plaintiff  relied  was  the  right, 
as  one  of  the  public,  to  use  the  way.  The 
defendant  city  was  charged  with  neglect  to 
r^alr  the  way  and  not  with  active  mis- 
conduct, nor  with  the  invasion  of  any  right 
of  the  plaintiff  which  was  not  common  to 
all  of  the  public  having  occasion  to  use  the 
way.  The  doctrine  that  legislative  action  Is 
required  to  create  liability  to  private  suit, 
for  neglect  to  repair  public  ways,  was  estab- 
lished by  that  case,  and  has  since  been 
recognlzel  The  alternative  doctrine  there 
pressed  upon  the  court,  and  which  received 
the  Indorsement  of  Mr.  Justice  Cooley,  was 
supported  by  the  argument  that  cities  were 
to  be  distinguished  from  towns  and  counties 
for  the  reason  that  they  were  not  like  those 
quasi  municipalities  mere  political  subdivi- 
sions of  the  state,  upon  which,  without  their 
assent,  duties  were  imposed  by  general  laws, 
but  were  to  be  regarded  as  communities 
sollcitiiig  and  obtaining  from  the  Legislature 
special  privileges  and   powers  which   were 


attended  with  corresponding  duties.  Involving 
the  implied  undertaking  to  perform  the  du- 
ties. The  doctrine  that  political  divisions  of 
the  state  having  duties  Imposed  npon  them 
by  general  law  without  their  assent  are  not 
liable  to  respond  to  individuals  In  damages 
for  neglect  of  those  duties  unless  expressly 
made  liable  by  statute  Is  as  well  recognized 
in  the  minority  as  In  the  majority  opinion 
In  that  case.  There  are  many  decisions  of 
this  and  Of  other  courts  which  deny  the 
liability  of  municipal  corporations  to  suits 
for  Injuries  to  private  rights  as  distinguished 
from  rights  which  the  Individual  shares  with 
or  has  as  one  of  the  public.  E'xamples  are  to 
be  found  In  those  cases  In  which  the  neg- 
ligence or  other  misconduct  of  officers  oc- 
casions the  injury  complained  about,  and  It 
Is  found  that  such  officers  are  not  agents  or 
servants  of  the  municipality  but  are  Inde- 
pendent public  officers  performing  public  du- 
ties. See  Murray  v.  The  Village  of  Grass 
Lake,  126  Mich.  2,  83  N.  W.  996;  Nichol- 
son V.  City  of  Detroit,  129  Mich.  246,  88  N. 
W.  605,  56  L.  fi.  A.  601;  Whitehead  v.  Board 
of  Education,  189  Mich.  490,  102  N.  W.  1028. 
It  Is  equally  well  settled  that  cities  may  be 
liable  for  positive  mischief  produced  by  the 
active  mlBconduct  of  the  municipality  Itself. 
And  this  Independent  of  the  fact,  sometimes 
regarded  as  controlling,  that  the  city  had, 
or  had  not,  a  private  or  proprietary,  as  dis- 
tinguished from  a  mere  public.  Interest  in 
the  doing  of  the  act  or  In  performing  the 
work  which  occasioned  the  Injury.  It  was 
said  in  Sheldon  v.  Kalamazoo,  24  Mich.  383, 
In  reply  to  the  argimient  that  the  president 
and  trustees  of  Kalamazoo  acted  In  the  capnc- 
ity  of  public  officers  and  not  as.  municipal 
agents,  that  "tbe  Injurious  act  complained  of 
Is  not  a  public  grievance,  but  is  a'  wrong 
done  to  a  private  person.  It  is  not  a  wrong 
arising  from  neglect,  but  Is  the  direct  opera- 
tion of  a  willful  trespass.  •  •  •  The  doc- 
trine Is  entirely  untenable  that  there  can  be 
no  municipal  liability  for  unlawful  acts  done 
by  municipal  authorities  to  the  prejudice  of 
private  parties.  In  this  respect,  public  cor- 
porations are  as  distinctly  legal  persons  as 
private  corporations.  There  are  officers  who 
are  corporation  agents,  and  there  are  munici- 
pal officers  whose  duties  are '  Independent  of 
agency  and  with  distinct  liabilities.  But 
when  the  act  done  is  In  law  a  corporate 
act,  there  Is  no  ground  npon  reason  or  au- 
thority for  holding  that  If  there  Is  any  legal 
liability  at  all  arising  out  of  It,  the  cor- 
poration may  not  be  answerable.  There  Is 
no  conflict  whatever  in  the  authorities  on 
this  head.  The  only  disagreement  is  con- 
cerning corporate  responsibility  in  cases  of 
alleged  neglect  of  duty,  and  concerning  the 
bounds  of  what  may  be  termed  their  legisla- 
tive discretion,  as  distinguished  from  their 
other  action."  So,  in  Ferris  v.  Board  of 
EdncaUon,  122  Mich.  316,  81  N.  W  98,  It 
was  held  that  a  school  district  was  liable 
for   Injuries    resulting   from  snow   and   lc« 
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falling  from  ■  acbool  bnlldlng  npon  private  | 
property,  the  building  having  been  bo  con- 
Btructed  that  such  precipitation  upon  plain- 
tiff's premises  was  inevitable.  The  case  at 
bar  is  not  one  of  damages  resulting  from  a 
direct  trespass  or  from  misfeasance  of  the 
city  amounting  to  a  trespass.  It  is  a  case 
of  consequential  injury  resulting,  directly 
from  the  negligent  conduct  of  the  defendant's 
agents.  In  this  fact  lies  the  distinction 
which,  in  view  of  former  decisions  of  this 
court,  must  be  made  and,  when  made,  is 
controlling.  The  basis  of  the  liability  assert- 
ed is  negligence.  It  is  the  basis,  substantial- 
ly, of  all  legal  liability,  in  this  country, 
for  damages  caused  by  flr&  See  1  Streets 
Foundations  of  Legal  Liability,  66.  The  case 
is  therefore  unlike  Defer  v.  City  of  Detroit, 
67  Mich.  346,  34  N.  W.  680;  Rice  v.  City  of 
riint,  67  Mich.  401,  34  N.  W.  719;  Ashley 
V.  Port  Huron,  35  Mich.  296,  24  Am.  Rep.  662, 
and  other  like  cases.  In  the  opinion  In  the 
case  last  cited,  after  extended  reference  to 
adjudicated  cases,  it  is  said:  "It  Is  very 
manifest  from  this  reference  to  authorities, 
that  they  recognize  in  municipal  corporations 
no  exemption  from  responsibility  where  the 
injury  an  Individual  has  received  is  a  direct 
Injury  accomplished  by  a  corporate  act  which 
is  in  the  nature  of  a  trespass  upon  him. 
The  right  of  an  Individual  to  the  occupation 
and  enjoyment  of  his  premises  is  exclusive, 
and  the  public  authorities  have  no  more 
liberty  to  trespass  upon  it  than  has  a  private 
individual.  If  the  corporation  send  people 
with  pldis  and  spades  to  cut  a  street  through 
it  without  first  acquiring  the  right  of  way. 
It  is  liable  for  a  tort;  but  it  is  no  more  liable 
under  such  circumstances  than  it  Is  when 
it  pours  upon  his  land  a  flood  of  water  by 
a  public  sewer  so  constructed  that  the  flood- 
ing must  be  a  necessary  result.  The  one 
Is  no  more  unjustifiable,  and  no  more  an 
actionable  wrong,  than  the  other.  Each  Is 
a  trespass,  and  In  each  instance  the  city 
exceeds  its  lawful  Jurisdiction."  In  the 
case  at  bar.  It  cannot  be  said  that  the  burn- 
ing of  plaintiff's  property  was  the  necessary 
result  of  employing  the  roller  as  equipped 
upon  the  road.  The  machine  and  the  agents 
of  the  city  were  properly  employed  In  per- 
forming a  public  work.  This  employmeift 
involved  no  injury  to  plalntlfll's  property. 
Between  the  performance  of  the  work  and  the 
injury  complained  of  were  the  alleged  facts 
of  improper  equipment  of  the  roller;  direc- 
tion and  velocity  of  the  prevailing  wind; 
management  of  the  machine.  In  some  re- 
spects, the  case  may  be  regarded  as  closely 
resembling  many  in  which  municipal  liability 
has  been  Judicially  affirmed.  In  essentials 
it  belongs  to  the  class  of  cases  where  the 
Injury  is  the  result  of  negligence  of  munici- 
pal agents  employed  in  public  work  for 
which  the  municipality  is  not  at  common 
law  liable. 

The  Judgment  is  reversed  with  costs  of 
both  courts  to  defendant  No  new  trial  will 
b«  granted. 


ROBERTS  v.  GATES  et  aL 
(Supreme  Court  of  Michigan.    Oct.  29,  1900,) 
AtIOBRBT   and   OI.IKNT— Bbbaoh   of   Ddtt— 
lilABIUTT  TO  GUBHT. 

Plaintiff  employed  defendant,  O.,  as  his  at- 
torney to  parcbase  the  so-called  onrinal  title 
to  land  on  which  plaintiff  had  a  tax  title,  at  the 
lowest  possible  price.  Q.,  instead  of  purchasing 
the  land  for  plaintiff,  purchased  it  for  himself, 
taking  a  deed  in  the  name  of  defendant  8.,  and 

SlainBff,  not  knowing  of  G.'s  fraudulent  con- 
uct,  accepted  a  deed  from  S.  at  a  large  advance 
over  the  price  paid  by  O.  Held,  that  plaintiff 
was  entitled  to  recover  from  G.  the  difference 
between  the  price  he  paid  for  the  land  and  the 
sum  exacted  from  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  DU;.  Attorney  and  Client,  Si  250-263; 
vol.  40,  Cent.  Dig.  Principal  and  Agent,  H  134- 
141.] 

Moore,  J.,  dissenting. 

Error  to  Circuit  Court;  Sanilac  Oonnty; 
Watson  Beach,  Judge. 

Action  by  William  Roberts  against  Oharlei 
F.  Gates  and  another.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  brings  error. 
Reversed  as  to  def  enoaut  Gates,  and  affirmed 
as  to  defendant  Sholes. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT.  BIjAIR,  MONTGOM- 
ERY,     08TRANDBR,      HOOKER,      and 

moore;  JJ. 

Avery  ft  Walsh  and  B.  O.  Babcock,  tor 
appellant  Charles  F.  Gates,  in  pro  per. 
Fred  0.  Ballard,  for  appellee  Sholes. 

OSTRANDER,  J.  PlainUfl  conveyed  cer- 
tain land  by  warranty  deed,  having  at  the 
time  only  a  tax  title.  It  is  the  theory  of 
his  case  in  this  action  that,  becoming  satis- 
fied that  his  tax  title  was  invalid,  he  em- 
ployed defendant  Gates  as  his  attorney  to 
purchase  the  so-called  original  title  for  him 
at  the  lowest  possible  price;  that  his  at- 
torney, instead  of  purchasing  the  land  for 
him,  purchased  it  for  himself,  taking  a  deed 
therefor  to  the  defendant  Sholes;  that  he, 
plaintiff,  not  knowing  of  the  fraudulent  con- 
duct of  his  attorney,  obtained  a  deed  to  the 
land  from  Sholes;  that  the  land  was  pur- 
chased from  the  original  owners  for  $150 
and  plalntlfl  paid  Sholes  $502.50.  There  is 
testimony  which,  if  believed  by  the  Jury, 
would  have  warranted  them  in  finding  a 
verdict  against  the  defendant  Gates  for  a 
sum  equal  to  the  difference  between  $160 
and  $502.50,  upon  the  theory  that  Sholes 
was  a  mere  nominal  party  to  the  transac- 
tion and  Gates  the  real  party,  who  fixed  the 
price  for  which  plaintiff  was  obliged  to  pur- 
chase the  land,  the  difference  between  the 
price  paid  for  the  deed  and  the  sum  exact- 
ed from  plaintiff  being  the  profit  to  be  real- 
ised by  Gates  when  the  note  of  plaintiff, 
given  in  part  payment  for  that  land,  and  in 
the  bands  of  third  parties,  should  be  paid. 
That  is  to  say,  that  if  plaintiff  had  discover- 
ed the  facts  before  purchasing  the  land  from 
Sholes  and  bad  filed  a  bill  to  obtain  the 
benefit  of  the  action  of  his  attorney,  the  tes- 
timony in  the  case.  If  believed,  would  sup- 
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part  a  decree  in  his  favor.  The  case  was  not 
■obmltted  to  the  Jury,  but  a  verdict  for  both 
defendants  was  directed.  The  learned  trlai 
Judge  was  of  opinion  that,  as  matter  of  law, 
plaintitF  could  not  purchase  the  title  of  Mr. 
Ballard  (Sholes),  pay  the  amount  demanded, 
and  charge  it  to  Oates,  although  Gates  may 
have  been  employed  as  an  attorney  and  have 
been  guilty  of  a  breach  of  the  contract  of 
employment;  that  possibly,  if  plaintiff  bad 
contested  his  ejectment  suit  concerning  the 
land  to  a  conclusion  and  had  been  compelled 
to  pay  a  certain  amount  for  breach  of  his 
covenants  of  warranty,  and  the  Jury  bad 
found  the  employment  to  be  as  claimed  and 
the  breach  of  1^  he  might  have  recovered 
such  sum  from  the  defendant  Gates.  I 
know  of  no  legal  objection,  the  tacts  being 
eetabllsbed,  to  the  recovery  by  plaintiff  in 
an  action  at  law  of  this  sum  of  money  as 
money  in  the  hands  of  the  defendant  Gates 
wbldi,  in  equity  and  good  conscience,  be- 
longs to  plaintiff,  and  in  my  opinion  the 
case  should  have  been  submitted  to  the  Jury 
under  proper  instructions.  Other  objections 
to  a  recovery,  made  by  counsel  for  defend- 
ant Gates  in  the  brief,  are  none  of  them 
Insuperable.  Reversed  as  to  defendant 
Gates.    AflBrmed  as  to  defendant  Sholes. 

CARPENTER,  C.  J.,  and  McALVAY, 
GRANT,  BLAIR,  MONTOOMERT,  and 
HOOKER,  JJ.,  concur. 

UOORB,  J.  (dissenting).  It  is  the  claim 
of  plaintiff,  briefly  stated,  that,  after  he  be- 
came the  owner  of  a  tax  title,  be  employed 
the  defendant  Gates  to  procure  for  him  the 
original  title  from  Fulton  Bros.,  upon  as 
favorable  terms  as  possible;  that,  instead  of 
doing  so,  the  two  defendants  conspired  to- 
gether to  procu;*e  the  original  title,  the  deed 
thereto  being  taken  In  the  name  of  Sholes, 
who  later  conveyed  to  the  plaintiff.  It  is  to 
recover  the  damages  caused  by  having  to 
pay  Sholes  more  than  plaintiff  claims  he 
should  have  paid  Fulton  Brothers,  that  this 
suit  Is  brought.  At  the  close  of  plaintUTs 
testimony  a  verdict  was  directed  in  favor  of 
defendant  Sholes,  and,  upon  the  close  of  all 
the  testimony.  It  was  directed  In  favor  of 
defendant  Gates.  The  case  Is  brought  here 
by  writ  of  error,  counsel  insisting  there  was 
a  case  to  go  to  the  Jury. 

A  careful  reading  of  the  record  satisfies 
us  that,  at  the  close  of  plaintiff's  testimony, 
no  wrongdoing  was  shown  as  to  defendant 
Sholes,  and  we  think  the  court  very  prop- 
erly directed  a  verdict  in  his  favor. 

It  is  the  claim  of  defendant  Gates  that, 
at  tile  time  when  the  plaintiff  claims  Gates 
was  giving  him  advice  about  the  tax  title 
and  employed  him  to  procure  the  original 
title,  be  was  not,  and  had  never  acted  as, 
his  attorney,  and  a  number  of  receipts  signed 
by  the  plaintiff  and  Introduced  in  evidence 
tends  to  strongly  support  this  claim.  He 
also  testified  that  he  had  no  talk  with  plain- 


tiff abodl^  procuring  for  him  the  original 
title;  that  be  learned  from  an  inspection  of 
the  records,  the  Fulton  Bros,  were  the  own- 
ers, and  dealt  directly  with  them  in  procur- 
ing the  original  title;  and  that  when  plain- 
tiff obtained  the  deed  from  Sholes  he  knew 
fully  the  part  Mr.  Gates  had  In  the  trans- 
action. His  testimony  is  a  full  and  explicit 
denial  of  any  wrongdoing.  This  dispute 
between  plaintiff  and  Mr.  Gates  of  course 
presented  a  question  of  fact  for  the  Jury, 
and.  If  it  was  all  there  was  in  the  case,  it 
would  have  been  the  duty  of  the  Judge  to 
submit  the  question  to  them.  It  was,  bow- 
ever,  not  only  the  duty  of  the  plaintiff  to 
show  the  agreement  and  a  breach  of  it,  but 
to  furnish  some  testimony  upon  which  the 
Jury  could  act  intelligently*  in  arriving  at 
the  amount  of  damages.  The  circuit  Judge 
was  of  the  opinion  that  the  case  was  barren 
of  facts  to  form  a  basis  as  the  measure  of 
damages,  and,  for  that  reason,  directed  a 
verdict  in  favor  of  Mr.  Gates.  A  careful 
reading  of  the  record  satisfies  us  he  did  not 
err. 
Judgment  is  affirmed. 


FOSTER  V.  STEVENS  et  aL 
(Supreme  Court  of  Michigan.    Oct.  29,  1906.) 

1.  Wills  —  OoNBTBtTcnon  —  Incowsistbnt 
Olavses. 

Where  two  clauses  in  a  will'  are  irreconcil- 
able, the  last  prevails,  as  being  the  latest  ez- 
pression  of  the  testator's  intentions. 

[Ed.  Note.-^— For  cases  In  point,  see  vol.  49, 
Cent  Dig.  Wills,  li  990,  991.] 

2.  PERPm-uiTiBS— TauBTS— CowBTBtronoN. 

Testator  bequeathed  certain  gifts  to  le^- 
tees,  then  made  certain  provisions  for  his  wife 
and  two  sons  and  their  neirs  by  a  trust  para- 
graph In  controversy,  and  disposed  of  the  residue 
of  his  estate  to  his  wife  and  sons,  share  and 
share  alike.  By  the  trust  provision  he  directed 
that  his  executor  should  bold  the  property  in 
trust  for  testator's  surviving  heirs  at  law,  and 
should  equally  divide  any  and  all  rents,  profits, 
and  income  among  and  between  testator  s  wife 
and  his  surviving  children,  annually,  during  their 
natural  lives  and  the  natural  life  of  either  of 
them.  By  a  subsequent  clause  he  directed  that, 
on  the  death  of  his  sons,  the  trost  property 
shonld  descend  to  and  become  the  property  of 
their  heirs,  or  the  heir  or  heirs  of  th«r  survivor, 
to  be  owned  by  them  as  tenants  In  common,  to 
them  and  their  heirs  forever,  field,  that  the  sec- 
ond clause  of  the  trust  should  be  construed  to 
control  the  first,  and  that  the  trust  was  therefore 
not  violative  of  the  rule  against  perpetuities, 
prescribed  by  Comp.  Laws  1897,  {  8797,  limitine 
the  suspension  of  the  power  of  alienation  of  real 
property  to  a  period  of  two  lives  in  being. 

Appeal  from  Circuit  Court,  Kent  County, 
in  Chancery ;  Alfred  Wolcott,  Judge. 

Bill  by  Frank  W.  Foster  against  Wilder  D. 
Stevens,  as  executor,  etc,  and  others.  From 
a  decree  in  favor  of  defendants,  complain- 
ant appeals.    Affirmed. 

Argued  before  McALVAY,  GRANT,  BLAIR. 
MONTGOMERY,  and  HOOKER,  JJ. 

Martin  Rozema  (Nims,  Hoyt,  Erwin,  Ses- 
slona  ft  Vanderwerp,  of  counsel),  for  appel- 
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lant    Knappen,  Klelnhans  &  Knappen  and 
Joba  B.  More,  for  appellees. 

McALVAT,  J.  The  bill  of  complaint  was 
filed  In  tbls  case  by  complainant  against  his 
brother  and  Wilder  D.  Stevens,  executor  of 
the  will  of  his  father,  Wilder  D.  Foster,  for 
the  purpose  of  obtaining  a  construction  of 
said  will  and  an  accounting  of  certain  moneys 
and  property  received  by  said  executor  under 
and  by  virtue  of  the  paragraph  of  said  will 
which  is  in  dispute,  and  for  the  conveyance 
and  transfer  of  said  property  to  complainant. 
The  testator  was  possessed  of  a  large  estate, 
both  personal  and  real,  at  the  time  of  his 
death.  By  the  provisions  of  his  will  he  made 
several  bequests,  and  all  of  his  estate  not 
so  disposed  of,  and  not  Included  in  para- 
graph 11  in  dispute,  he  gave  to  his  wife  and 
two  sons,  share  and  share  alike.  All  of  the 
wife's  share  under  the  will  to  be  in  lien  of 
dower  and  any  distributive  share  she  might 
be  entitled  to  by  any  statutory  provision. 
The  testator  left  surviving  him  hts  widow, 
Fannie  L.  Foster,  and  two  sons,  Frank  W. 
Foster,  complainant,  and  George  Foster,  one 
of  the  defendants.  Defendant  Stevens,  Noyes 
L.  Avery,  and  the  wife  of  the  testator  were 
appointed  as  executors  of  the  will.  After  the 
death  of  the  testator,  which  occurred  Septem- 
ber 20,  1873,  the  will  was  probated,  and 
Stevens  and  Avery,  two  of  the  executors 
named,  qualified  as  such  and  entered  upon 
the  discharge  of  their  duties.  Since  the  death 
of  Mr.  Avery  defendant  Stevens  has  acted 
as  sole  executor.  The  estate  «8  appraised 
amounted  to  $218,487.46,  personal  property, 
real  estate  other  than  the  property  included 
la  the  eleventh  paragraph  of  the  will,  referred 
to  as  the  "trust  property,"  $30,030.95,  and  the 
trust  proiierty  $127,000.  The  trust  property 
was  incumbered  by  mortgages  to  the  amount 
of  $47,045.98.  It  consists  of  five  business  lots 
In  the  city  of  Grand  Rapids,  upon  two  of 
which  at  the  time  of  testator's  death  were 
store  buildings  built  several  years  before, 
and  upon  the  remaining  three  lots  was  a 
building  beg^un  and  partially  constructed. 
During  the  administration  of  the  estate  the 
executors,  with  the  consent  of  the  widow, 
out  of  the  personal  estate  and  the  Income 
of  all  the  estate  Including  the  trust  prop- 
erty, have  paid  the  entire  mortgage  Indebt- 
edness upon  the  trust  property,  and  complet- 
ed and  paid  for  the  unfinished  building  above 
mentioned. 

The  widow  died  in  1886,  leaving  an  estate 
of  about  $35,000,  the  larger  part  of  which 
she  gave  to  the  two  sons,  share  and  share, 
allka  The  estate  of  Mr.  Foster  has  been 
fully  administered,  except  as  to  the  trust  sup- 
posed to  have  been  created  by  the  eleventh 
paragraph  of  the  will.  During  the  lifetime 
of  the  widow  all  of  the  income  of  the  prop- 
erty disposed  of  by  said  paragraph  was  di- 
vided between  the  widow  and  the  sons,  each 
receiving  one-third.  Since  her  death  it  has 
been  equally  divided  between  the  sons.    This 


estate  has  been  administered  by  the  executors 
and  the  survivors  of  them  with  economy  and 
marked  ability.  The  mortgage  Indebtedness 
has  been  fully  paid  and  the  buildings  up<» 
the  trust  property  completed  out  of  the  per- 
sonal property  and  the  Income  of  the  entire 
estate.  The  entire  amount  of  the  legacies 
provided  by  the  will  have  been  paid,  and  the 
two  sons,  Frank  and  George,  have  received 
during  the  administration  from  personal  es- 
tate and  income  of  realty  about  $80,000  each, 
and  also  certain  real  estate  provided  by  the 
will.  During  her  lifetime  the  widow  received 
her  entire  share  as  provided  by  the  will.  In- 
cluding her  share  of  the  income  from  the 
trust  property.  The  estate  was  closed  and 
the  executors  discharged  in  1889.  Thereafter 
the  executors  Avery  and  Stevens  acted  as 
trustees  under  the  eleventh  paragraph  of  the 
will  until  the  death  of  Mr.  Avery,  since  which 
time  Mr.  Stevens  has  acted  as  sole  trustee. 
In  1881  complainant  sold  his  interest  which 
he  had  received  from  his  father's  estate  in 
the  firm  of  Foster,  Stevens  ft  Co.,  and  in 
1889,  being  unsuccessful  in  his  business  ven- 
tures and  badly  in  debt,  he  conveyed  all  of 
his  property  in  trust  to  defendant  Wilder  D. 
Stevens  to  manage  and  control  the  same  dur- 
ing complainant's  lifetime;  his  wife  consent- 
ing thereto  in  writing.  This  trust  has  con- 
tinued since  that  date;  and  the  Income  from 
the  trust  property  under  the  father's  will, 
being  from  $600  to  $800  a  month,  has  been 
paid,  one-half  to  George  Foster  and  one-half 
to  Mr.  Stevens,  trustee  for  complainant  The 
trust  provision  of  paragraph  11  of  the  will  is 
attacked,  and  the  court  Is  asked  to  hold  It 
invalid  as  offending  against  the  provision  of 
the  statute  which  limits  the  suspension  of 
the  power  of  ali^iation  of  real  property. 
Section  8797,  Comp.  Laws  1897.  In  the  cir- 
cuit court  for  Kent  county  a  decree  was  ren- 
dered holding  the  trust  a  valid  one,  with 
the  privilege  to  complainant  of  an  account- 
ing, if  he  desired,  with  the  defendant  Wilder 
D.  Stevens  of  the  conduct  and  management 
of  the  trust  estate,  and  the  receipt  and  dis- 
position of  the  Income  therefrom,  as  i^ayed 
for  in  his  bill  of  complaint 

From  this  decree  complainant  has  appealed. 

The  question  in  this  case  is  whether  the 
provisions  of  the  eleventh  paragraph  of  this 
will  are  invalid  because  the  power  of  aliena- 
tion is  suspended  for  a  longer  period  than 
during  the  continuance  of  two  lives  in  being. 
The  essential  provisions  of  this  paragrapti, 
omitting  immaterial  portions,  are:  "I  give 
and  devise  unto  my  executors  hereinafter 
named,  all  and  singular  my  lands,  tenements 
and  real  estate  of  whatsoever  name  and 
nature  situate,  lying  and  being  at  the  foot 
of  Monroe  street  so  called,  in  the  city  of 
Grand  Rapids,  county  of  Kent  and  state  of 
Michigan,  together  with  all  and  singular  the 
hereditaments  and  appurtenances  thereunto 
belonging  or  in  anywise  appertaining,  In  trust, 
however,  for  the  purposes,  uses  and  applica- 
tions, and  under  and  subject  to  the  specific 
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-directlona  hereinafter  iMirtlcalarly  oiumerat- 
«d  and  set  fortb,  that  is  to  say:  It  la  my 
■will,  and  I  direct  that  my  said  execntora  shall 
not  sell  or  canse  to  be  sold  or  conveyed  said 

"designated  and  described  lands,  tenements 
and  real  estate,  or  any  part  or  parcel  there- 
of, *  *  *  and  It  Is  my  will  that  my  said 
-reenters  shall  hold  the  same  In  trust  for 
my  surviving  heirs  at  law,  and  shall  let  and 
lease  the  same  for  the  best  possible  rental 
price  per  annum,  and  shall  equally  divide 
any  and  all  rents,  profits  and  Income  that 
shall  and  may  be  derived  and  realised  there- 
-from,  •  *  *  among  and  between  my  wife 
fi'annie  L.  Foster,  and  my  surviving  children 
as  aforesaid,  share  and  share  alike,  at  the 
expiration  of  each  and  every  year  during 
tbelr  natural  lives  and  the  natural  life  of 
either  of  them,  •  •  •  and  always  so  that 
niy  said  wife  and  surviving  children  or  child 
shall  not  sell,  mortgage,  charge  or  otherwise 
-dispose  of  the  said  lands,  tenements  and 
real  estate,  or  any  part  tliereof,  In  the  way 
-of  anticipation  or  otherwise.  •  *  *  And 
T  desire  and  direct  as  Is  my  will  here  express- 
ed, that  upon  the  death  of  my  said  children, 
Frank  W.  and  Oeorge,  herein  named,  that 
the  said  described  lands,  tenements  and  real 
estate  so  hereinbefore  designated  and  describ- 
ed, shall  descend  to,  become  and  be  the  prop- 
-erty  and  estate  of  their  heirs,  or  the  heir 
or  heirs  of  the  survivor,  to  be  owned  by  them 
In  equal  proportions,  share  and  share  alike, 
as  tenants  In  common  to  them,  their  lielrB 
and  assigns  forever;  and  that  mj  said  ex- 
ecutors shall  then  make  over  the  possession 
of  said  lands,  tenements  and  real  estate,  with 
the  appurtenances  and  hereditaments  to  them 
accordingly."  In  the  ccmstruction  of  a  will 
the  first  duty  of  a  court  is  to  ascertain  the 
Intention  of  the  testator.  Such  intention  is 
to  be  ascertained  from  the  whole  will  inter- 
preted with  reference  to  the  obvious  or  mani- 
'teat  object  of  the  testator.  All  parts  of  the 
Instrument  must  be  construed  in  relation  to 
each  other  so  as  to  give  meaning  and  effect 
to  every  clause  and  phrase,  and,  if  possible, 
form  one  consistent  whole ;  every  word  receiv- 
ing its  natural  and  appropriate  meaning. 
Redfleld  on  Wills,  481  et  seq. ;  Page  on  Wills, 
par.  462,  and  cases  cited.  Chief  Justice  Mar- 
shall of  this  Intention  said:  "The  intent  of 
the  testator  is  the  cardinal  rule  in  the  con- 
stmctlon  of  wills,  and  If  that  intent  can  be 
clearly  conceived,  and  it  Is  not  contrary  to 
some  positive  rule  of  law,  It  must  prevail." 
Flnlay  v.  King,  8  Pet  (U.  B.)  846,  7  L.  Ed. 
701. 

Willie  the  eleventh  paragraph  of  the  will 
4s  the  only  provision  contained  in  It  which 
is  in  dispute.  It  will  be  necessary  to  consider 
its  other  provisions  In  attempting  to  ascer- 
tain his  intention  expressed  In  the  whole 
will  as  well  as  In  this  paragraph.  First  he 
made  such  gifts  and  provisions  as  he  desired 
to  and  for  those  be  considered  entitled  to  his 
ttoantj,  not  so  near  of  kin  to  him  as  his 


wife  and  two  children.  Then  for  his  wife 
and  two  sons  and  the  heirs  of  said  sons  he 
made  certain  provisions  by  the  terms  of  the 
trust  paragraph  under  consideration,  setting 
apart  a  portion  of  his  estate  for  tliat  pur- 
pose. Next  he  disposed  of  all  the  residue 
of  his  estate  of  every  kind  and  description 
to  Ills  wife  and  these  two  sons,  share  and 
stiare  alike.  The  estate  he  disposed  of  by 
lilB  will  was  a  considerable  one.  Without 
taking  into  consideration  the  payment  of  the 
mortgages  on  the  trust  property,  which  were 
paid  out  of  the  personal  estate  ant}  the  in- 
come from  tlie  whole  estate  by  the  executor 
with  the  consent  of  the  widow  and  sons,  it 
may  be  said  that  he  divided  equally  two- 
thirds  of  bis  entire  estate  between  them, 
giving  to  each  property  of  the  value  of  about 
180,000,  exclusive  of  their  Interest  In  the 
tnut  property;  or,  If  the  Incumbrances  on 
the  trust  property  should  be  deducted  in  the 
first  place,  then  he  gave  each  the  sum  of 
$65,000.  As  far  as  these  provisions  are  con- 
cerned as  to  two-thirds  of  bis  estate,  it  ap- 
pears that  the  Intention  of  the  testator  was 
that  the  wife  and  sons  sbonld  sliare  therein 
eqnally. 

Considering  now  the  elevoitb  paragraph, 
wliich  deals  exclusively  with  certain  specific 
real  estate.  It  must  be  admitted  that  the  in- 
tention of  the  testatw  as  to  this  property 
was  to  create  a  trust  By  its  terms  a  pro- 
hibition was  laid  upon  the  executors  against 
selling  or  disposing  of  any  of  It,  and  this 
prohibition  was  extended  to  bis  wife  and 
sons.  Here  is  Indicated  an  express  purpose 
and  intention  of  preserving  this  property  to 
l>e  transmitted  eventually  intact*  The  exec- 
utors were  ordered  to  hold  this  property  in 
trust  "for  my  surviving  heirs  at  law  •  •  • 
and  shall  equally  divide  any  and  all  rents, 
profits  and  income  that  may  be  derived  and 
realized,  therefrom  •  •  •  among  and  be- 
tween my  wife  Fannie  Lu  Foster  and  my 
anrvivlng  children  as  aforesaid  share  and 
share  alike  at  the  expiration  of  each  and 
every  year  dnring  their  natural  lives,  and 
the  natural  life  of  either  of  them.  •  •  • 
And  I  desire  and  direct  as  Is  my  will  here 
expressed  that  upon  the  death  of  my  said 
children  EYank  W.  and  Oeorge  herein  named, 
that  the  said  described  lands,  tenements  and 
real  estate,  so  hereinbefore  designated  and 
described,  shall  descend  to,  become  and  be 
the  property  and  estate  of  their  heirs,  or  the 
heir  or  heirs  of  their  survivor,  to  be  owned 
by  tbem  in  equal  proportions  sliare  and 
share  alike,  as  tenants  In  common,  to  them 
their  heirs  and'  assigns  forever,  and  that 
my  said  executors  shall  then  make  over  the 
possession  of  said  lands,  tenements  and  real 
estate  with  the  appurtenances  to  them  ac- 
cordingly." The  parties  for  whom  the  prop- 
erty has  been  held  Intact  and  to  whom  the 
same  is  to  be  transmitted  are  named,  as 
well  as  the  time  when  the  estate  Is  to  vest 
in  them,  together  with  full  posaeeslon  and 
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enjoyment  of  the  same.  Taking  tbe  will  as 
a  whole,  and  guided  by  the  well-recognlzcd 
mles  of  construction  already  given,  we  have 
found  without  difficulty  the  clear  Intention 
of  Ita  maker  to  be  as  to  two-thirds  of  his 
estate  an  equal  division  between  his  wife 
and  children,  who  as  to  this  portion  of  his 
will  are  the  iMiramount  objects  of  bis  bounty. 
As  to  the  remaining  one-third  of  his  estate, 
a  trust  Is  created  with  provision  that  the 
net  income  of  the  property  held  by  the  trus- 
tees be  equally  divided  between  these  same 
parties  during  their  natural  lives,  said  trust 
to  terminate  upon  the  death  of  the  sons  and 
the  estate  to  vest  at  once  in  their  heirs ;  the 
heirs  of  the  sons  for  whom  the  property  has 
beea  held  Intact  being  made  as  to  this  por- 
tion of  his  will  the  paramount  objects  of  his 
bounty.  Tbe  Intention  of  the  testator  herdn 
above  pressed  as  to  tbe  dlvirion  of  his 
property  among  his  wife  and  children 
and  the  heirs  of  his  children  cannot 
be  questioned.  The  contention  is  that 
this  intention  as  to  the  trust  property  cannot 
be  carried  out,  and  that  the  trust  is  in- 
valid because  by  the  terms  of  the  trust 
paragraph  the  power  of  alienation  of  real 
estate  is  suspended  for  a  period  longer  than 
during  the  continuance  of  two  lives  in  being, 
contrary  to  the  provisions  of  tbe  statute. 
The  eesential  provisions  of  the  paragraph 
have  already  been  quoted  at  length.  That 
portion  under  discussion  provides  that  the 
income  of  the  trust  proi>erty  shall  be  equal- 
ly divided  "among  and  between  my  wife 
Fannie  L.  Foster  and  my  chlldrm  as  afore- 
said share  and  share  alike,  at  the  expira- 
tion of  eatfh  and  every  year,  during  their 
natural  lives,  and  the  natural  life  of  either 
of  them.  *  *  •  And  I  desire  and  direct 
as  Is  my  will  here  expressed  that  upon  the 
death  of  my  said  children,  Frank  W.  and 
George  herein  named  that  the  said  ^escribed 
lands  •  •  •  sball  descend  to,  become 
and  be  the  property  and  estate  of  their  heirs 
or  the  belr  or  heirs  of  the  survivor  to  be 
owned  by  them  in  equal  proportions  share 
and  share  alike  to  them,  their  heirs  and  as- 
signs forever,  and  that  my  executors  shall 
then  make  over  the  possession  of  said  lands 
•  •  •  to  them  accordingly."  If  the  first 
sentence  above  quoted  stood  by  Itself,  or  was 
to  be  construed  alone,  there  can  be  no  ques- 
tion but  that  it  offends  against  the  prohibi- 
tion of  the  statute  and  suspends  the  power 
of  alienation  contrary  to  its  provisions,  and, 
unless  the  later  provision  of  the  paragraph 
modifies  or  controls  this  provision,  the  com- 
plainant's construction  is  correct  and  must 
prevail.  This  paragraph  must  be  construed 
as  a  whole,  In  connection  with  the  whole 
Instrument  Such  a  construction  should  be 
adopted  as  will  give  effect,  if  possible,  to 
every  clause  and  meaning  to  every  word,  If 
it  can  be  done  without  violating  the  general 
design  of  the  Instrument  or  any  well-settled 
rule  of  law. 


The  later  clause  referred  to  reads:  "I  de- 
sire and  direct  as  is  my  will  here  expressed 
that  upon  the  death  of  my  said  children 
Frank  W.  and  George  herein  named  that 
the  said  described  •  •  •  real  estate 
*  *  *  shall  descend  to,  become  and  be 
the  properly  and  estate  of  their  heirs  or  the 
heir  or  heirs  of  the  survivor."  As  above 
stated.  If  this  later  clause  does  not  modify 
or  control  the  earlier  clause,  then  the  trust 
provision  Is  Invalid,  and  the  clear  Intention 
of  the  testator  to  make  provision  for  the 
heirs  of  his  sons,  who  were  the  paramount 
objects  of  his  bounty  under  the  provisions 
of  this  paragraph,  cannot  be  given  effect 
It  Is  a  well-established  rule  of  construction 
that  if  two  clauses  In  a  will  are  absolutely 
Irreconcilable,  the  last  prevails,  as  being 
tbe  latest  expression  of  the  testator's  wishes. 
8  Jarman  on  Wills,  70S;  Page  on  Wills,  par. 
470;  Hendersbot  v.  Shields,  42  N.  J.  Bq.  817, 
S  Atl.  366;  Barnes  v.  Marsball,  102  Mich. 
248,  60  N.  W.  468;  Smith  v.  Bell,  6  Pet 
(U.  S.)  76,  8  li.  Bd.  322.  Of  this  later  cUuse 
the  trial  Judge  In  his  opinion  said:  "This 
clause  as  It  stands  is  an  express  declaration 
that  the  limitation  of  the  power  of  alien- 
ation ceases  upon  tbe  death  of  the  sons, 
whether  the  widow  be  then  living  or  not 
It  Is  the  last  expression  of  the  testator  on 
the  subject  Standing  alone.  It  Is  clear  and 
unambiguous.  *  *  *  If  the  earlier  pro- 
visions of  this  paragraph  are  in  conflict  with 
this  later  one,  the  later  must  control,  as 
being  the  last  word  of  the  testator  on  tbe 
subject  •  •  •  It  Is  the  only  place  where 
the  testator  speaks  in  positive  terms  as  to 
when  the  fee  of  the  trust  property  is  to  pass 
and  to  whom."  Applying  this  rule  last 
above  stated,  that  the  earlier  clause  must 
give  way  to  and  be  harmonized  with  the 
later,  the  intention  of  the  testator  is  not 
frustrated  and  a  valid  trust  may  be  de- 
clared created.  Such  construction  Is  also  In 
harmony  with  the  rule  of  presumption 
against  partial  Intestacy.  Page  on  Wills, 
par.  466,  and  cases  cited.  Further,  testa- 
mentary intention  is  presumed  to  be  In  ac- 
cordance with  law.  If  two  constructions  of 
a  will  or  part  of  It  are  possible,  one  con- 
sistent with  the  law  and  the  other  In- 
consistent the  presumption  that  the  testator 
Intended  to  comply  with  the  law  will  compel 
that  construction  which  is  consistent  with 
tbe  law  to  be  adopted.  8  Jarman  on  Wills, 
706;  Page  on  Wilis,  par.  466,  and  cases 
cited;  James  y.  Pruden,  14  Ohio  8t  261; 
Du  Bois  V.  Ray,  35  N.  Y.  162;  Roe  v.  Vingnt 
117  N.  Y.  204,  22  N.  B.  933. 

It  is  contended  that  to  hold  In  this  case 
that  the  earlier  clause -is  to  be  controlled  by 
and  harmonized  with  the  later  disregards  a 
superior  rule,  "whldi  admits  of  no  exception 
in  the  construction  of  written  Instruments, 
that  where  one  estate  is  given  In  one  part 
of  an  instrument  in  clear  and  decisive  terms, 
such  estate  cannot  be  taken  away  or  cut 
down  by  raising  a  doubt  upon  the  extent 
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or  meaning  or  application  of  a  snbaeqnent 
claoae,  nor  by  inference  tberefrom,  nor  by 
any  subsequent  words  that  are  not  as  ciear 
and  decislTe  aa  tbe  words  of  tbe  clause  giv- 
ing tbat  estate";  and  many  authorities  are 
«ited  In  support  of  the  rule.  The  case  at 
bcu'  Is  not  within  the  reason  of  this  rule, 
because  there  is  no  doubt  as  to  the  extent; 
meaning  and  application  of  the  subsequent 
clause,  nor  is  the  construction  one  of  in- 
ference drawn  therefrom.^  The  subsequent 
words  are  clear,  decisive,  and  unequivocal, 
and  are  the  last  words  of  the  testator  upon 
tbe  subject  They  determine  the  period  dur- 
ing which  the  suspension  of  alienation  con- 
tinues, and  when  tbe  fee  to  tbe  trust  proper- 
ty Is  to  pass.  In  giving  this  construction 
the  court  is  not  unmindful  of  the  rule  that 
it  is  the  duty  of  the  court  to  construe  the 
will  as  made  by  the  testator  and  not  to 
make  a  new  one.  The  construction  given 
is  in  harmony  with  this  rule.  The  court, 
following  well-recognized  rules  of  construc- 
tion, has  found  from  the  whole  Instrument 
the  intention  of  the  testator,  and  determined 
ttiat  be  has  carried  out  that  Intention  by 
the  words  he  has  actually  used.  In  other 
words,  tile  Intention  of  tiie  testator  being 
ascertained,  the  court  finds  the  same  has 
been  carried  out  by  valid  testamentary  dis- 
position. 

Our  statute  above  referred  to,  relative  to 
the  Ba8i>enslon  of  the  power  of  alienation  of 
real  property,  was  adopted  from  the  New 
York  statutes,  and  It  is  urged  that  the  de- 
cisions of  that  state  construing  the  statute 
subsequent  to  Its  adoption,  in  the  absence  of 
a  contrary  holding  by  the  adopting  state, 
should  be  given  the  greatest  consideration. 
Complainant  cites  the  case  of  People's  Trust 
Company  v.  Flynn  et  al.,  94  N.  Y.  Supp.  436, 
decided  June  16,  1006,  by  the  Appellate 
Division  of  the  Supreme  Court  of  New  York, 
claiming  that  the  case  is  identical  with  the 
case  at  bar  in  principle,  and  nearly  identical 
in  Its  facts  and  legal  propositions,  and  should 
be  decisive  and  controlling.  The  provision 
In  the  will  in  the  Flynn  Case  construed  by 
the  New  York  court  was  very  similar  to  the 
one  In  the  case  at  bar,  and  the  question 
Involved  was  whether  the  trust  was  In- 
valid under  the  statute.  The  practice  of 
accepting  tbe  construction  of  the  courts  of 
a  state  in  construing  statutes  adopted  from 
such  state  is  quite  generally  accepted  and 
has  been  frequently  recognised  by  this  court 
Such  decisions  are  not  necessarily  con- 
trolling, and  are  not  accepted  unless  made 
prior  to  the  adoption  and  by  the  hli^est 
court  of  the  state.  The  case  at  bar  Is,  how- 
ever, distinguishable  from  the  case  cited.  In 
that  case  the  provision  of  $1300  to  be  paid 
yearly  to  the  widow  during  her  life  was  In 
Hen  of  dower  and  the  only  provision  made 
for  ber.  In  tiie  case  at  bar  ample  pro- 
vision is  made  for  the  widow  out  of  the 
estate  other  than,  her  share  of  the  Income 
from    tbe   trust   property.    A    careful    ex- 


amlnation  of  the  opinion  in  tbe  New  Toi4c 
case  shows  that  the  court  considered  the 
wife  as  the  paramount  object  of  the  tes- 
tator's bounty,  and  did  not  hold  the  pro- 
visions of  the  trust  valid,  and  apply  the  rule 
that  the  later  clause  should  control  and 
modify  the  earlier  clause  because  in  that 
case  it  would  violate  the  intention  of  the 
testator  and  defeat  a  provision  made  for  bis 
wife.  The  court  said:  "Although  subse- 
quent provisions  of  a  will  are  frequently 
held  to  limit  earlia  provisions,  that  con- 
struction will  not  be  adc^ted  where  it  will 
violate  the  intention  of  the  testator  and  de- 
feat a  provision  for  the  benefit  of  one  who 
must  be  regarded  as  the  paramount  object 
of  the  testator's  bounty,  and  no  such  con- 
struction is  urged  upon  us."  Under  a  similar 
state  of  facts  this  court  might  accept  the 
reasoning  of  the  New  York  court  The  con- 
struction this  court  gives  to  this  will,  under 
the  facts  of  this  case,  has  been  one  which 
does  not  violate  the  Intention  of  the  tes- 
tator and  defeat  a  provision  for  the  benefit 
of  the  paramount  object  of  the  testator's 
bounty.  In  this  case  the  testator  by  clear 
and  unambiguous  language  has  declared 
when  the  limitation  upon  tbe  power  of  alien- 
ation ceases  and  the  estate  vests.  In  the 
construction  of  wills  no  hard  and  fast  rule 
can  be  applied  to  all  cases  alike.  Tbe 
peculiar  facts  and  circumstances  of  each  case 
must  be  considered,  and  from  them  the  court 
must  determine  the  rules  of  construction  to 
be  adopted.  In  the  construction  of  this  will 
the  court  holds  that  the  later  clause  of  the 
paragraph  under  consideration  must  control, 
for  the  reasons  herein  stated,  and  declares 
the  trust  created  to  be  a  valid  one. 

The  decree  of  the  circuit  court  is  aflSrmed, 
with  costs  to  the  defendants. 


STRINGER  V.   STEPHENS'  ESTATE. 
(Supreme  Court  of  Michigan.    Oct.  29,  1906.) 

1.  LnnTATioR  OF  Actions  —  Implikd  Con- 

TBACT8— ANNtrlTIEfl. 

A  testator  devised  his  property  to  his  son 
on  condition  that  he  should  imit  an  annuity  to 
testator's  wife  for  life,  secured  by  a  lien  on  the 
estate  devised.  Held,  that  a  suit  for  annuities 
in  arrears,  based  on  the  implied  promise  of  tbe 
devisee,  without  claiming  anything  by  reason  of 
the  lien,  is  barred  by  limitations  barring  an  or- 
dinary action  on  implied  contract 

[Ed.  Note.— For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  $§  134,  135.] 

2.  Wills— ANWurriEs—lNTEBEST. 

A  testator  devised  bis  property  to  his  son 
on  condition  that  be  should  pay  an  annuity  to 
testator's  wife  for  life,  secured  by  a  lien  on 
the  estate  devised.  The  devisee  defaulted  in 
payment  Held,  in  a  suit  for  the  annuities  in 
arrears,  based  on  an  implied  promise  to  pay, 
that  Interest  was  properly  allowed  on  the  un- 
paid annuities. 

Error  to  Circuit  Court,  Oakland  County; 
George  W.  Smith,  Judge. 

Action  by  Marshall  L.  Stringer,  administra- 
tor de  bonis  non  of  Fanny  Stephens,  deceased. 
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against  tbe  estate  of  Thomas  Stephens,  de- 
ceased. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Modified. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTRANDBR,  and  HOOKBR,  JJ. 

James  H.  L^ch,  fOr  appellant  Thomas 
A.  Oonlon,  for  appellee. 

McAIiVAT,  J.  The  appellee,  Marehall  I* 
Stringer,  administrator  de  bonis  non  of  the 
estate  of  Fanny  Stephens,  presented  a  claim 
against  the  estate  of  Thomas  Stephens  to 
recover  the  sum  of  money  bequeathed  to  said 
Fanny  Stephens  by  her  husband.  Willis 
Stephens.  Willis  Stephens  died  testate  June 
7,  1887,  and  by  tbe  second  paragraph  of  his 
will  made  tbe  following  provision  for  his 
wife.  "Second;  I  give,  devise  and  bequeath 
to  my  beloved  son  Thomas  Stephens,  the  fol- 
lowing described  real  estate  to-wlt;  [givinc 
description]  in  Milford,  Oakland  County 
State  of  Michigan,  to  blm,  his  heirs  and  as- 
signs forever,  together  with  all  the  personiil 
property  left  by  me  upon  said  farm,  upon 
this  express  condition,  that  he  furnish  my 
beloved  wife,  Fanny  Stephens,  all  her  neces- 
sary fire-wood,  prepared  for  the  stove,  to- 
gether with  all  such  products  of  said  farm, 
including  flour,  meats,  fruits,  v^etables,  but- 
ter and  eggs  that  she  shall  require  for  her 
comfortable  support,  all  to  be  delivered  to  her 
home  In  Milford,  together  with  the  sum  of 
one  bimdred  dollars  in  money  yearly,  so  long 
as  she  may  live,  all  the  above  to  be  and  re- 
main a  lien  upon  said  described  farm,  as 
long  as  my  said  wife  shall  live."  This  claim 
was  for  the  money  provided  by  this  clause. 
Tbe  delivery  of  the  produce  was  conceded. 
Thomas  Stephens,  tbe  son,  took  possession  of 
the  land  so  devised  to  him  under  the  condi- 
tions expressed,  and  continued  to  occupy  them 
during  his  lifetime.  Fanny  Stephens  con- 
tinned  to  live  at  the  home  in  Milford,  and 
died  there  February  28,  1897,  intestate.  Her 
daughter,  Mary  J.  Crlppln,  was  appointed 
administratrix  In  May,  1897.  On  January  16, 
1899,  ber  final  account  was  filed,  and  the 
estate  on  hand  was  distributed  among  the 
heirs.  Thomas  Stephens  received  his  share. 
Thomas  Stephens  died  Intestate  April  9. 
1903.  The  appellee  in  the  case  at  bar  was 
appointed  administrator  de  bonis  non  of  the 
estate  of  Fanny  Stephens,  deceased,  August 
3,  1903,  and  as  such  filed  this  claim  against 
the  estate  of  Thomas  Stephens,  deceased.  A 
judgment  was  rendered  upon  a  verdict  di- 
rected by  the  court  in  favor  of  said  Marshall 
L.  Stringer,  administrator,  In  the  circuit 
court  for  Oakland  county  against  the  estate 
of  Thomas  Stephens  for  the  full  amount  of 
the  claim,  with  Interest.  The  administrator 
of  said  estate  requests  this  court  to  reverse 
said  Judgment,  upon  tbe  ground  that  the 
trial  court  erred  In  directing  a  verdict  in 
favor  of  plaintiff  for  the  sum  of  $1,554.13. 

Appellant  contends:  (1)  That  this  entire 
claim  is  barred  by  the  statute  of  limitations; 


(2)  tbat  if  the  statute  of  limitations  Is  not 
a  bar,  claimant  plaintiff  was  not  entitled  t»- 
Interest  upon  the  annual  payments,  and  the- 
verdict  is  excessive,  and  should  have  been  tot 
$900. 

We  must  determine  from  the  context  of 
that  part  of  the  will  under  consideration  the 
conditions  of ,  tbe  devise  and  bequest  aoc^>ted 
by  Thomas  Stephens.  Provision  is  made  for 
the  comfortable  support  and  maintenance  ot 
the  widow  dnringjier  natural  life  by  furnish- 
ing fuel  for  household  purposes,  food  to  eat, 
and  money  annually.  The  evident  intent  of 
the  testator  was  to  make  certain,  by  specific 
statement,  the  character  and  extent  of  the 
provision  made  for  the  widow,  and  to  seeor» 
the  performance  of  that  expressed  Intention 
by  making  all  the  above  provision  a  charge 
upon  tbe  premises  devised.  It  is  admitted 
that,  where  tbe  devisee  accepts  property  char- 
ged with  the  payment  of  an  annuity,  he  be- 
comes liable  for  the  payment  of  such  annoity, 
and  an  action  can  be  maintained  for  the 
same.  2  Am.  Sc  Bug.  Cyc.  of  Law  <2d  Bd.> 
399;  Gridley  v.  Grldley,  24  N.  Y.  130;  Pul- 
ler V.  McBwen,  17  Ohio  St  288.  In  this 
case  it  is  not  sought  to  enforce  the  lien 
against  the  land,  but  the  claim  is  presented 
against  the  estate  of  tbe  devisee  as  a  personal 
obligation  against  blm.  Therefore  it  is  not 
necessary  to  determine  or  discuss  the  question- 
as  to  tbe  extent  to  which  the  proi>erty  mad» 
a  security  for  this  annuity  was  chargeable 
with  it,  and  construe  the  last  clause  of  this- 
paragraph  of  the  will,  "ail  the  above  to  be 
and  remain  a  lien  upon  said  described  farm 
as  long  as  my  said  wife  shall  live."  The 
authorities  cited  by  counsel  appear  to  hold 
that  the  personal  responsibility  of  the  de- 
visee arises  on  account  of  an  implied  promise 
to  pay  the  annuity,  having  accepted  the  devise 
on  that  condition.  The  question  of  the  stat- 
ute of  limitations  In  this  case  must  then  be 
considered  as  being  applied  to  a  case  of  aa 
ordinary  action  upon  an  implied  contract^ 
unless  there  appears  upon  reason  or  author- 
ity, or  both,  ground  for  holding  otherwise, 
because  this  is  an  annuity  created  by  tbe 
provisions  of  a  will.  If  claimant  in  a  proper 
forum  was  seeking  to  enforce  the  lien  upon 
the  land,  we  have  no  hesitancy  in  declaring 
that  the  rule  of  llmitationB  applying  to  mort- 
gages would  control. 

Although  the  annuity  granted  may  be  said 
to  have  been  In  lieu  of  dower,  and  was  made 
a  charge  upon  the  real  estate  devised,  the 
representative  of  the  estate  of  the  widow  in 
this  case  is  proceeding  upon  tbe  theory  that 
this  Is  a  personal  demand  against  the  estate 
of  tbe  son,  arising  upon  an  Implied  contract, 
and  makes  claim  for  It  as  such,  not  against 
a  fund  arising  from  a  sale,  but  against  the 
body  of  tbe  estate.  The  authorities  recog- 
nize a  distinction  between  an  action  founded 
upon  and  created  by  a  will  or  other  specialty 
and  one  which,  although  Incident  to  a  special- 
ty, yet  rests  upon  an  express  or  implied 
promise.    In  tbe  former  instance  the  statute- 
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Invoked  does  not  apply,  while  in  tbe  latter  It 
does.    Wood  on  UmitatlonB,  p.  88,  and  notes. 

The  many  cases  cited  and  relied  npon  by 
claimant  in  support  of  tbe  contention  that 
this  statute  of  limitations  does  not  apply  are 
cases  broogbt  to  enforce  tbe  charge  upon  the 
real  estate  devised  or  granted,  or  against  a 
fxmd  arising  from  a  sale  of  land,  or  where  aa 
express  tmat  has  been  created,  or  upon  a 
q)ecialty,  or  by  some  proceeding  other  than 
an  action  ui)on  an  Implied  promise  to  pay. 
Attention  is  again  directed  to  the  fact  that 
this  claim  is  based  upon  the  Implied  promise 
of  Thomas  Stephens,  and  therefore  is  distin- 
guishable from  the  cases  relied  upon  by 
claimant 

We  think  the  case  at  bar  may  be  said 
to  be  analogous  to  a  'case  where  a  promis- 
sory note  is  given,  secured  by  a  mortgage 
on  real  estate.  If  suit  is  brought  on  snch 
note,  the  statute  of  limitations  applying  to 
promissory  notes  may  be  pleaded  in  bar  of 
such  action;  but  the  fact  that  the  statute 
has  ran  against  such  a  note  does  not  destroy 
the  lien  of  the  mortgage,  and  If  the  party  had 
elected  his  remedy  by  proceedings  to  foreclose 
his  mortgage  to  satisfy  the  amount  of  In- 
debtedness represented  by  the  same  note,  he 
conld  have  enforced  tils  lien  at  any  time  with- 
in the  limitations  of  the  statute  applying  to 
mortgages.  Michigan  Ins.  Oo.  v.  Brown,  11 
Mich.  265.  and  cases  cited. 

While  It  is  true  that  the  widow  during  her 
lifetime  did  not  waive  Iier  lim  upon  the  land 
charged  with  her  annuity,  yet  she  might  have 
done  so,  and  brought  suit  in  assumpsit 
against  her  son,  upon  his  implied  promise,  for 
each  installment  as  It  fell  due,  if  not  paid. 
Therefore  her  representative,  beginning  such 
suit  upon  the  implied  promise,  and  not 
claiming  adythlng  by  reason  of  the  lien, 
cannot  claim  any  greater  rights  than  his 
decedent  would  tiave  bad  In  a  like  proceeding. 

We  must  conclude  that  the  statute  of  lim- 
itations must  be  applied  as  in  the  case  of  an 
ordinary  action  upon  an  implied  contract. 
Tbe  form  of  action,  and  not  the  cause  of 
action,  must  determine  whether  the  claimant's 
action  is  barred.  Christy  v.  Farlln,  49  Mich. 
819,  18  N.  W.  607;  Stewart  v.  Sprague,  71 
Mich,  60,  88  N.  W.  678;  Avery  v.  Miller, 
81  Mich.  85,  46  N.  W.  603.  To  determine 
whether  the  claim,  or  any  part  of  It,  is  barred 
by  the  statute  it  Is  necessary  to  compute  the 
time  which  has  elapsed  since  the  right  of 
action  arose.  Tbe  testator,  Willis  Stephens, 
died  June  7,  1887.  The  first  annual  payment 
of  money  was  due  his  widow  June  7, 1888.  A 
payment  became  due  on  June  7th  of  each 
year  thereafter,  to  and  including  June  7, 1896. 
Tbe  widow  died  February  28, 1897.  From  the 
time  of  her  death  the  running  of  the  statute 
was  suspended  until  May  81,  1899 — two  years 
after  the  appointment  of  her  administrator. 
Section  9787,  Comp.  Laws  1897;  Field  v. 
Loverldge,  114  Mich.  220,  72  N.  W.  160.  From 
that  date  the  statate  would  run  until  the 
death  of  Thomas  Stephens,  April  9, 1903.    This 


claim  was  filed  in  August,  1903.  At  the  time 
of  the  widow's  death  three  of  the  payments 
due  and  unpaid  for  more  than  six  years  had 
become  barred  by  the  statute.  Against  the 
other  payments,  respectively,  the  statute  had 
run  as  follows:  fourth,  6  years,  8  months, 
21  days;  fifth,  4  years,  8  months,  21  days; 
sixth,  8  years,  8  months,  21  days;  seventh, 
2  years,  8  months,  21  days;  eighth,  1  year, 
8  montlis,  21  days ;  ninth,  8  months,  21  days. 
Adding  to  each  of  these  periods  the  time 
elapsed  from  May  31,  1899,  to  April  9,  1903 
(3  years,  10  months,  9  days),  we  find  that  all 
but  the  eighth  and  ninth  payments  were 
barred  by  tbe  statute.  For  these  two  pay- 
ments and  Interest  claimant  was  entitled  to 
recover.  According  to  the  computation  pre- 
sented by  claimant,  which  is  not  questioned, 
this  at  the  time  of  the  trial  amounted  to 
the  sum  of  $301.14.  It  is  urged  that  Interest 
on  this  claim  should  not  have  been  allowed. 
The  authorities  are  in  conflict  upon  the  ques- 
tion of  the  allowance  of  interest  upon  arrear- 
ages of  annuities.  Where  tbe  annuity  has 
been  for  tbe  support  and  maintenance  of  a 
wife  or  child,  interest  has  usually  been  al- 
lowed. The  weight  of  the  EMglisb  authori- 
ties holds  to  this  effect  Newman  v.  Anling, 
8  Atk.  679 ;  Litton  v.  Litton,  1  P.  Wms.  641. 
In  general,  it  may  be  said  that  in  other  cases 
interest  is  not  allowed.  In  the  United  States 
the  cases  where  interest  has  been  allowed 
are  all  cases  of  the  kind  referred  to,  where 
the  annuity  was  for  support  of  widow  or 
child  and  a  Hen  upon  the  land  devised.  Some 
of  these  cases  hold  that  the  allowance  of  in- 
terest for  arrearages  of  an  annuity  Is  discre- 
tionary where  It  is  for  the  support  of  widow. 
Beeson  v.  Elliot,  1  Del.  Ch.  368;  Addams 
V.  Heffeman,  9  Watts  (Pa.)  629. 

The  entire  amount  of  the  claim  Is  for  pay- 
ments of  the  amounts  provided  by  the  will 
to  be  annually  made  to  Fanny  Stephens,  to- 
gether with  Interest  thereon.  Upon  these  un- 
paid Installments  she  during  her  lifetime 
should  have  been  allowed  interest,  and  we 
know  of  no  reason  why  the  claim  should  cease 
to  bear  interest  upon  her  death.  The  money 
was  due  to  the  widow  annually.  We  think 
it  but  Justice  to  require  the  legal  rate  of 
interest  to  be  paid  by  the  devisee  in  default, 
who  was  in  the  enjoyment  of  the  estate  upon 
which  this  claim  was  so  charged.  It  Is  true 
that  nearly  all  the  authorities  cited  as  in 
favor  of  allowing  interest  in  these  cases  are 
chancery  cases,  where  an  enforcement  of  Hen 
is  sought  We  think  the  same  rule  should  ap- 
ply in  a  case  at  law  where  the  lien  is  waived, 
and  recovery  sought  of  the  devisee  or  bis 
estate  upon  an  implied  promise. 

It  Is  insisted  that  the  assignment  of  error 
Is  not  sufficiently  specific,  and  does  not  comply 
with  the  rule.  There  were  but  two  questions 
In  the  case,  both  of  which  were  presented 
fully  to  the  court  below.  These  were,  that 
the  statute  had  run  against  the  claim,  and 
no  recovery  could  be  had ;  and  that  If  the 
claim  was  allowed  it  should  not  bear  In- 


Digitized  by 


Google 


272 


109  NORTHWESTERN  RSPOBTEB. 


(Mich. 


terest    We  think  the  assignment  under  the 
-clrcnmstances  snfficient. 

Our  conclusion  Is  that  the  court  was  In 
«rror  In  Instrtfctlng  the  Jury  to  find  for 
claimant  the  entire  claim,  with  Interest  The 
Instruction  should  have  been  for  the  amount 
above  spedfled.  The  judgment  may  stand 
for  that  amount,  with  costs  to  appellant,  pro- 
vided the  balance  is  remitted  by  claimant; 
otherwise  the  judgment  Is  reversed,  and  a 
new  trial  granted. 


McWILLIAMS  V.  LAKE   SHORE   &  M.   S. 
RY.  CO. 

<8upreme  Court  of  Michigan.     Oct.  20,  1806.) 

1.  TBiAii— Aduibsion  of  Evidence— Refxtsai. 
TO   Stbike. 

In  an  action  against  a  carrier  for  an  as- 
sault committed  on  a  passenger  by  a  fellow 
passenger,  plaintiff,  on  direct  examination,  stat- 
ed, witnout  objection,  that  she  told  the  conduct- 
or that  she  was  hurt,  and  that  he  said  that 
the  fellow  passenger  bad  l>een  creating  some  dis- 
turbance in  another  coach.  On  cross-examina- 
tion, in  response  to  questions,  plaintiff  testified 
to  substantially  the  same  thing.  Held,  that 
the  court  did  not  abuse  its  discretion  in  refusing 
to  strike  out  the  testimony  of  plaintiff  as  to 
what  was  said  to  her  by  the  conductor  on  the 
ground  that  it  was  hearsay  and  irrelevant. 
The  testimony  must  be  treated  as  though  re- 
ceived without  objection. 

[Ed.  Note. — For  cases  in  point,'  see  vol.  46, 
Cent.  Dig.  Trial,  {  241.] 

2.  Carbiebs— Gabbiaoe  of  Pabbengebs— Ddtt 
TO  Pbotect  Passknoebs. 

Where  a  carrier  knows,  or  should  know, 
that  the  actions  of  a  passenger  threaten  the 
safety  of  other  passengers,  the  duty  to  exercise 
the  highest  degree  of  care  to  insure  the  safety 
of  the  other  passengers  arises,  and  the  carrier 
is  liable  for  a  failure  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  S(  1125-1127.] 

S.  Same— Questions  fob  Jitby. 

Whether,  in  an  action  against  a  carrier 
for  an  assault  committed  on  a  passenger  by  a 
fellow  passenger,  the  conductor,  who  knew  of  the 
actions  of  the  fellow  passenger,  was  required  in 
the  exercise  of  proper  care  for  the  safety  of  the 
passenger  to  keep  the  fellow  passenger  under 
surveillance  so  as  to  prevent  him  injuring 
the  passenger,  held,  under  the  facts,  for  the 
jury. 

Error  to  Circuit  Court  Lenawee  County; 
Ouy  M.  Chester,  Judge. 

Action  by  Annie  McWilliams  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  HOOKER,  and 
MOORE,  JJ. 

C.  E.  Weaver  and  Dallas  Boudeman,  for 
appellant    Fellows  &  Chandler,  for  appellee. 

OSTRANDER,  J.  PlatntlfT  was  a  pas- 
senger on  one  of  defendant's  trains  on  the 
evening  of  July  4,  1903,  from  Grand  Rapids 
to  Hudson,  Mich.  The  case  set  out  and  at- 
tempted to  be  proved  bj  her  is  a  contract 


of  carriage  and  a  breach  of  tbe  duty  of 
defendant  to  protect  her  from  an  assault 
committed  by  a  fellow  passenger,  who  was, 
and  by  the  servants  of  defendant  was  known 
to  be,  Into^cated,  armed  with  and  car» 
lessly  discharging  a  firearm  on  the  train. 
Plaintiff's  case  as  to  the  cause  of  her  injury 
and  tbe  attendant  circumstances  was  made 
by  her  own  testimony.  Upon  direct  ex- 
amination, without  objection  being  made 
thereto,  she  testified:  "After  these  shots 
were  fired,  the  conductor  came  through  and 
asked  me  If  I  was  hurt  and  I  said  I  guessed 
not  very  bad.  He  went  right  on  throagh 
and  came  back  Immediately  and  asked  me 
again,  and  I  told  him  I  was  hurt  worse  than 
I  thought  for,  and  he  said  that  the  gentle- 
man had  been  creating  some  disturbance  In 
the  smoker."  The  subject  does  not  seem 
to  have  been  further  pursued  by  counsel  for 
plaintiff.  On  her  cross-examination,  the 
plaintiff  gave  the  following  testimony:  "I 
sat  on  tbe  south  side  of  the  car  when  I  left 
White  Pigeon,  and  did  not  change  my  seat 
I  got  asleep,  quieted  down  immediately  after 
I  got  on  at  White  Pigeon.  Don't  remember 
tbe  train  reaching  Sturgts  or  Burr  Oak  or 
Bronson.  I  did  not  see  this  man  with  tlie 
revolver  until  be  fired.  I  should  judge  he 
was  a  young  man,  20  or  28.  I  didn't  see  bis 
face.  Q.  Where  did  you  see  btm,  when 
you  first  saw  this  man?  A.  I  saw  htm  go- 
ing out  of  the  coach.  He  was  pretty  close 
to  the  door,  trying  to  get  to  the  door,  try- 
ing to  find  the  door,  pretty  close  to  the  rear 
door  of  the  coach.  He  was  right  by  it  try- 
ing to  find  it  He  fired  twice.  He  fired 
by  where  I  was.  Then  he  walked  on  and 
fired  again,  between  that  place  and  the  door. 
He  only  fired  once  opposite  where  I  was. 
I  didn't  see  him  approaching,  because  I  was 
asleep,  and  did  not  hear  any  other  firing 
than  the  time  he  fired  close  to  me.  Q.  And 
then,  of  course,  when  he  fired  you  woke 
up  at  once?  A.  Yes,  sir.  Q.  Yon  turned 
around  and  saw  him  going  toward,  or  got 
about  to  the  door?  A.  Yes,  sir.  •  •  • 
Q.  When  you  first  saw  the  conductor  coming 
through  the  door,  bow  'far  had  this  man 
gotten  down  toward  the  end  of  tbe  carf 
A.  Why,  not— Why,  down  pretty  ctose  to 
ttie  door.  The  conductor  came  into  the  car 
just  as  the  shot,  or  just  after — ^just  shut  the 
door  as  the  first  report  was  given.  Q.  Well, 
you  didn't  know  that  be  bad  just  shut 
the  door,  because  yon  were  asleep?  A.  Well, 
he  said  be  had;  of  course,  I  don't  know. 
Q.  Well,  I  want  to  get  at  what  you  saw? 
A.  Well,  I  saw  him  just  after—  Q.  Just  as 
the  second  shot  was  fired,  didn't  you?  A. 
Yes,  sir;  just  about  the  time  the  second 
shot  was  fired.  Q.  That  is,  tbe  time  the 
second  shot  was  fired?  A.  Yes,  sir.  Q. 
Was  that  tbe  first  that  you  saw  the 
conductor?  A.  Coming  in  toward  me.  Q. 
Then  he  was  just  Inside  of  the  door?  A. 
Yes.  sir;  and  just  coming  toward  me. 
•    •    •    Q.  Now,  what  do  you  say  the  con- 
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ductdr  said  to  you  flnt  when  he  came  along; 
and  asked  yon  whether  you  were  hurt?  A. 
Asked  me  whether  I  was  hurt  Q.  And  you 
told  him  you  thought  you  weren't?  A.  I 
wasn't;  yee,  sir.  Q.  Then  he  passed  on 
mrough  the  car  In  the  same  direction  the 
man  had  gone?  A.  Yes,  sir.  Q.  And  how 
long  before  he  came  back?  A.  Immediately. 
Q.  Well,  he  went  out  of  the  car,  did  he, 
first?  A.  Hewent  justoutof  tbecar.  •  •  • 
Q.  What  did  he  say  to  you  then?  A.  Asked 
me  If  I  was  hurt  bad,  and  I  told  him  worse 
than  I  thought  for.  •  •  •  He  gave  me 
his  handkerchief,  and  I  used  It,  and  that  was 
all.  He  went  back  then.  Q.  Didn't  he  talk 
to  you  any  more  than  that?  A.  Not  any 
more  than  to  say  that  the  man  was  shooting 
bis  revolver  in  the  smoking  car,  and  be 
told  him  if  he  didn't  stop  it  he  would  have 
to  put  him  off.  •  •  *  He  said  he  was 
drunk.  Q.  How  long  before  that  did.  he  say 
he  had  been  shooting  in  the  smoking  car,  and 
be  told  him  he  had  got  to  quit  or  he  would 
put  him  off?  A.  Why,  from  what —  I  should 
Judge  it  was  just  before  he  came  through 
tbe  car  that  the  man  got  up —  Q.  Well, 
did  be  say  so?  Did  he  say  when  it  was  that 
be  had  told  him  to  quit?  A.  Yes.  sir;  be  said 
It  was  a  few  minutes  ago.  That  was  the 
remark  he  made.  Q.  Did  he  tell  you  that  he 
quit  shooting  then,  when  he  told  him  that? 
A.  No,  he  didn't  say  that  he  did  or  that  be 
didn't  •  •  •  Q.  What  kind  of  a  revolver 
did  he  have?  A.  Blank  cartridge;  one  of 
these  that  the  boys  and  young  men  use  the 
4th  of  July.  I  don't  know  how  near  he 
was  to  me  when  he  shot,  because  1  was 
asleep  and  was  awakened  by  tbe  shot  As 
I  got  to  examining  my  face  I  found  there 
was  powder  in  it  blackened  my  face  and 
went  under  tbe  skin.  I  bad  the  powder  re- 
moved the  next  day  by  Dr.  Dodge.  I  think 
be  removed  it  all.  I  haven't  any  marks 
now.  I  saw  tbe  pistol  In  tttls  man's  hand. 
I  saw  it  as  I  looked  back." 

Upon  concluding  tbe  cross-examination, 
counsel  for  defendant  moved  the  court  to 
strike  out  the  testimtmy  of  the  witness  as 
to  what  was  said  to  her  by  the  conductor 
tbe  second  time  he  came  into  the  car,  on  tbe 
groond  tliat  it  was  hearsay.  Irrelevant,  and 
Incompetmt  The  motion  was  overruled  and 
exception  taken.  This  ruling,  and  exception, 
presents  tl^e  question  first  to  be  discussed. 
It  will  be  perceived  that  the  facts  that  the 
passenger  who  did  the  shooting  was,  to 
tiie  knowledge  of  the  conductor,  Intoxicated, 
bad  been  shooting  In  the  smoking  car,  and 
had  been  told  to  stop  sbootlng  on  pain  of  be- 
ing put  off  the  train,  were  called  out  by  de- 
fendant's counsel.  It  was  hearsay,  and,  If 
it  had  been  offered  by  plaintiff  and  season- 
ably objected  to,  the  question  whether  or 
not  tbe  hearsay  rule  would  have  required 
that  it  should  be,  under  tbe  circumstances  of 
this  case,  excluded,  would  have  been  before 
ns  for  determination.  It  had  a  tendency  to 
1(»N.W^18 


prove  certain  conditions,  and  knowledge  of 
them  on  the  part  of  the  conductor,  favor- 
able to  the  theory  and  the  interest  of  the 
plaintiff.  It  Is  true  It  was  by  way  of  a 
claimed  admission  of  the  agent,  but  It  was 
an  admission  of  facts,  the  existence  of  which 
it  was  proper  for  either  party  to  prove,  and 
plaintiff  might  have  proved  them  at  the  trial 
by  the  conductor  or  by  a  bystander  who  saw 
and  heard  what  occurred.  Defendant  was 
not  bound  to  accept  tbe  statements  of  plain- 
tiff, and  it  did  not  do  so.  Tbe  conductor 
was  a  witness  for  defendant,  and  he  denied 
the  conversation  testified  to  by  plaintiff  and 
all  knowledge  of  the  facts  claimed  to  have 
been  related  by  him  in  that  conversation. 
Plaintiff  having  produced  no  other  testimony 
upon  the  point,  the  Jury  was  permitted  to 
find:  First,  whether  such  a  conversation 
took  place;  second,  whether  tbe  facts  ex- 
isted, and,  if  they  believed  that  the  con- 
versation occurred  as  related  by  plaintiff, 
to  find  the  facts  of  knowledge  and  conduct 
of  the  conductor  from  the  alleged  admis- 
sions. The  trial  court  was  not  requested 
to  limit  the  effect  of  tbe  plaintlfTs  testimony. 
He  did  limit  by  sitting  to  the  Jury  that: 
"She  claims  that  the  conductor  admitted  to 
her  that  this  man  was  Intoxicated,  and  that 
in  the  smoking  car,  in  this  condition,  he  had 
fired  off  this  revolver  a  couple  of  times,  and 
that  be  had  told  him  if  he  did  not  stop  be 
would  stop  the  train  and  put  him  off.  The 
plaintiff  claims  that  from  the  admission  of 
the  conductor  she  has  proven  to  you  that  he 
had  knowledge  and  knew  of  the  Intoxicated 
condition  of  this  person,  and  that  he  also 
knew  that  this  person  bad  fired  this  re- 
volver." No  criticism  of  this  statement  of 
the  position  and  claim  of  plaintiff  Is  made, 
and  no  exception  was  taken  to  the  charge 
upon  any  ground  other  than  the  one  that 
tbe  case  should  not  have  been  submitted  to 
the  Jury.  It  cannot  be  said  that  the  testi- 
mony was  elicited  through  Inadvertence,  or 
that  It  was  volunteered  by  the  witness.  She 
was  requested  directly  and  repeatedly  to 
state  what  the  conductor  said  to  her.  Her 
answers  were  responsive  to  the  questions  put 
to  her.  No  statute  prohibits  the  Introduc- 
tion of  the  testimony.  In  such  cases,  the  trial 
Judge  in  considering  a  motion  to  strike  out 
testimony  Is  permitted  a  wide  discretion, 
and  we  are  of  opinion  that  In  this  case 
there  was  no  abuse  of  discretion.  King  v. 
Haney,  46  Cal.  660,  IS  Am.  Rep.  217;  Rail- 
way Oo.  V.  TurvavlUe,  97  Ala.  122,  12  South. 
63;  Dugger  v.  McKesson,  100  N.  C.  1,  6  S.  E. 
746;  Farmers'  &  Traders'  National  Bank  v. 
Green,  74  Fed.  489,  20  O.  C.  A.  BOO.  Tbe 
testimony  must  be  treated  as  though  re- 
ceived without  objection. 

It  1b  contended  that,  assuming  the  truth 
of  the  facts  stated  by  tbe  conductor,  as  re- 
lated by  plaintiff,  there  Is  no  evidence  of  de- 
fendant's negligence  or  of  failure  to  exercise 
due  care  for  the  safety  of  the  other  pas- 
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sengers.  To  state  tbe  position  of  counsel 
for  defendant  In  his  own  language:  "There 
is  no  proof  Iiere  that  the  conductor  had, 
or  could  hare  had,  any  reasonable  cause  to 
believe  tliat  this  party  would  fire  his  pistol 
after  being  told  to  desist,  much  less  that 
he  would  go  into  some  other  car  and  fire  it 
into  the  face  of  some  other  passenger."  Tbe 
negligence  for  which  in  such  cases  the  car- 
rier is  responsible  is  not  the  tort  of  the  fel- 
low passenger  or  tbe  stranger,  but  is  the 
negligent  omission  of  the  carrier's  servants 
to  prevent  the  commission  of  the  tort  And 
courts  Iiave,  In  some  cases,  distinguished  the 
liability  of  tbe  carrier  for  torts  committed  by 
its  servants  and  those  committed  by  pas- 
sengers or  by  strangers.  Tall  v.  Baltimore 
Steam  Packet  Co.  (Md.)  44  Atl.  1007,  47 
L.  R.  A.  120.  But  the  distinction  made 
seems  to  go  no  further  than  this:  that, 
while  the  liability  to  passengers  carried  for 
hire  for  tortious  acts  of  servants  is  absolute, 
and  that  for  the  acts  of  strangers  or  fellow 
passengers  is  relative,  contingent,  and  quali- 
fied, if  the  servant  of  the  carrier  has,  or  from 
known  conditions  should  have,  knowledge 
that  the  condition  or  actions  of  one  admitted 
as  a  passenger  threaten  the  safety  of  other 
passengers,  or  that  mischief  is  to  be  reason- 
ably apprehended,  the  duty  to  exercise  the 
highest  degree  of  care  to  Insure  the  safety 
of  passengers  at  once  arises,  failing  in  which 
the  carrier  will  be  held  to  answer  for  the 
damages  sustained.  See,  generally,  Hutchin- 
son on  Carriers,  §  546  et  seq.;  Putnam  ▼. 
Railroad  Co.,  56  N.  Y.  108,  14  Am.  Bep. 
190;  Pittsburg  &  C.  B.  B.  Co.  T.  Pillow,  76 
Pa.  610,  18  Am.  Kep.  424;  Perry  Companies 
V.  White,  99  Tenn.  266,  41  S.  W.  683;  St  L., 
etc.,  By.  Co.  V.  Hatch  (Tenn.)  94  S.  W.  671; 
Mnllan  t.  Wisconsin  Cent.  B.  Co.,  46  Uinn. 
474,  49  N.  W.  249;  Flint  v.  Transportation 
Co.,  34  Conn.  664,  s.  c,  6  Blatchf.  158,  Fed. 
Cas.  No.  4,873;  Pelton  v.  Chicago,  etc..  By. 
Co.,  69  Iowa,  677,  29  N.  W.  818.  The  opin- 
ions in  the  cases  herewith  cited,  and  the 
many  others  which  are  referred  to  in  the 
opinions.  Illustrate  the  application  of  tbe  rule 
to  various  and  widely  diflTering  facts.  We 
are  not  called  upon,  in  this  case,  no  criticism 
l>elng  made  of  the  charge  given  to  the  ]nry, 
to  state  a  rule  beyond  this:  We  cannot 
say,  as  matter  of  law,  that  tbe  conductor 
performed  his  fnll  duty  in  the  premises  in 
threatening  to  eject  the  offending  passenger 
If  he  did  not  desist  from  shooting  bis  re- 
volver. Tbe  combination  of  the  4th  of  July, 
a  crowded  train,  a  revolver  loaded  with 
blank  cartridges,  in  the  hands  of  a  drunken 
man,  with  a  penchant  for  discharging  it 
among  tlie  passengers,  is  threatening  and 
likely  to  cause  mischief.  The  agent  of  de- 
fendant, who  knew  the  facts,  possessed  ail 
of  the  powers  of  a  sheriff  on  the  train. 
Whether  he  was  not  required,  In  the  exercise 
of  proper  care,  to  either  disarm  the  man 
or  ke^  him   nnder  such   surveillance  as 


would  be  likely  to  prevent  mlacliief  was, 
nnder  all  the  circumstances,  a  question  to 
be  submitted  to  the  Jury. 
The  Judgment  is  affirmed. 


NIXON  V.  WBIOHT. 
(Supreme  Court  of  Michigan.    Oct  28,  190&> 

DivoBCE— Action  on  Decbxic  fob  Ai.iicony. 

Inasmuch  as  Comp.  Laws,  (  8641,  gives 
the  court  of  chancery  power  to  alter  decrees 
regarding  the  wife's  support  an  action  at  law 
cannot  be  maintained  on  a  decree  for  perma- 
nent alimony. 

[Bid.  Note.— For  cases  in  point,  see  vol.  17. 
Cient   Dig.  Divorce,  {  744.] 

Error  to  Circuit  Court  Eaton  County; 
Clement  Smith,  Judge. 

Action  by  Margaret  Nixon  against  John  L. 
Wright  Judgment  in  favor  of  plaintiff,  and 
defendant  brings  error.    Beversed. 

Argued  before  GBANT,  BLAIB,  MONT- 
GOMBBT,  OSTKANDEB,  and  HOOKBR,  JJ. 

Frank  A.  Dean,  for  appellant  Alvan  O. 
Fietiry,  for  appellee. 

HOOKEB,  J.  Tbe  complainant's  decree 
for  divorce,  made  on  December  26,  1895,  con- 
tained a  provision  in  her  favor,  for  fSOO, 
payable  on  or  before  October  1,  1896.  In  De- 
cember 1906,  an  action  at  law  was  brought 
upon  this  decree.  The  defendant's  counsel 
demurred  to  the  declaration  upon  ttie  ground 
that  an  action  at  law  cannot  be  maintained 
upon  a  decree  for  permanent  alimony.  The 
learned  circuit  judge  overruled  the  demurrer, 
and  rendered  Judgment  for  the  plaintiff,  from 
which  defendant  lias  appealed. 

If  It  be  conceded  that  an  action  at  law  will 
lie  upon  any  decree  in  equity,  which  Is  for 
an  ascertained  and  specific  amount  and  noth- 
ing more,  It  need  not  follow  that  an  action 
will  lie  upon  a  decree  for  alimony,  where, 
as  In  this  state,  the  decree  is  subject  to 
modification  by  the  court  which  made  it  at 
any  time.  See  Comp.  Laws,  {  8641.  See  Jor- 
dan V.  Westerman,  62  Mich.  170,  28  N.  W. 
826,  4  Am.  St  Bep.  836;  Perkins  v.  PeAlns, 
10  Mich.  426,  and  cases  cited;  Beynolds  v. 
Reynolds,  116  Mich.  378,  73  N.  W.  425;  Mo- 
rose V.  Moross,  129  Mich.  27,  87  N.  W.  1035; 
Smith  V.  Smith,  138  Mich.  138,  102  N.  W.  631; 
Creyts  v.  Oreyts  (Mich.)  106  N,  W.  1111;  Cole 
V.  Cole  (Mich.)  108  N.  W.  74.  By  the  statute 
cited  the  Legislature  has  givm  to  the  court 
of  chancery  tbe  power  to  conserve  the  Inter- 
ests of  the  parties  to  divorce  cases,  by  alter- 
ing decrees  regarding  the  wife's  support  A 
decree  for  alimony  Is  not  such  an  unalterable, 
definite,  and  fixed  judgment  fOr  money — a 
debt — as  will  make  an  adjudication  in  bank- 
ruptcy a  discharge.  Many  courts  Iiold  tliat  it 
is  not  such  an  one  as  may  be  assigned.  It 
would  be  anomalous  to  sustain  the  authority 
of  a  court  of  law,  to  deprive  tbe  court  of 
chancery  of  the  <v>portunlty  of  executing  its 
statutory  power,  or,  on  tlie  other  liand,  to 
sustain  a  Jurisdiction  of  a  court  of  law. 
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in  cases  wbere  Its  Jodsment  would  be  prac- 
ticaUy  nuUllled  by  subsequent  orders  of  a 
court  of  equity.  In  a  collateral  proceeding. 
The  welgbt  of  anthoritr  denies  tbe  Jurisdic- 
tion asserted  In  this  case.  See  opinion  of 
Kent,  J.,  In  Post  t.  Neafle,  8  Calues  (N.  X.) 
31;  Allen  ▼.  Allen,  Trustee^  100  Mass.  873; 
Knapp  T.  Enapp,  134  Mass.  354;  Barber  v. 
Barber,  2  Pin.  (Wis.)  297;  Barber  v.  Barber, 
21  How.  (U.  S.)  582,  16  U  Ed.  228;  Kempster 
V.  Evans  (Wis.)  51  N.  W.  327, 16  L.  R.  A.  891, 
and  cases  cited. 

Tbe  Jndgmoit  is  reversed  witb  costs  of 
both  courts.  There  is  no  occasion  for  a  new 
•rlaL 


REED  T.  AUDITOR  GBNBRAI* 

(Snprane  Court  of  Michigan.    Oct.  29,  1906.) 

L  Statdtis— TrrLE— Ambndmbwt. 

Pub.  Acts  1893,  p.  354,  No.  206,  was  en- 
titled "An  act  to  provide  for  the  levy  and  col- 
lection of  taxes,  and  for  the  sale  and  convey- 
ance of  lands  for  taxes  and  for  the  Inspection 
<nd  disposition  of  lands  bid  off  to  the  state  and 
not  redeemed  or  pnrchased."  Held,  that  Laws 
1897.  p.  294,  No.  229,  amending  the  prior  act 
ao  as  to  provide  for  six  months'  grace  to  the 
original  owner  of  land  sold  to  the  state  for  taxes 
and  conveved  to  private  parties  was  within  the 
Kims  of  the  title  of  the  original  act. 

2.  Sams— Plubaxitt  ot  Subjiiotb. 

Pub.  Acts  1893,  p.  354,  No.  206,  entitled 
"An  act  to  provide  for  the  levy  and  collection 
of  taxes,  and  for  tbe  sale  and  conveyance  of 
lands  for  taxes  and  for  the  inspection  and  dis- 
position of  lands  bid  off  to  the  state  and  not  re- 
deemed or  pun^aaed,"  is  not  objectionable  as 
containing  a  plurality  of  snbjects. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Gent.  Dig.  SUtntea,  U  121-185.] 

3.  COWOTITUTIOWAL    1/AW— PbIVATB    RIGHTS— 

IifrHmoEiairr^TAx  TiTLxa. 

liaws  1897,  p.  294,  No.  229,  providing  for 
■ix  months'  grace  to  the  original  owner  of  lands 
sold  to  the  state  for  taxes  and  conveyed  to  pri- 
vate parties,  was  not  nnconstitntional  as  an  in- 
fringement of  private  property  rights. 

[£<d.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  (f  897-899.] 

Amplication,  on  relation  of  Oswald  H. 
Beed,  tor  an  order  to  show  cause  why  man- 
damuB  should  not  issue  against  the  Auditor 
QenersL    Application  denied. 

Argaed  before  GRANT,  BLAIB,  MONT- 
OOMBBY,  OSTRANDBR,  and  HOOKER,  J  J. 

Oswald  H.  Reed,  in  pro.  per. 

PER  CITRIAM.  The  relator  by  this  appli- 
cation brings  In  question  the  oonstltntlonallty 
of  Act  No.  229,  p.  294,  Laws  1897,  wblch 
by  an  amendment  to  tbe  tax  law  provides  in 
effect  for  six  months'  grace  to  the  original 
owner  of  lands  sold  to  the  state  for  taxes  and 
conveyed  to  private  parties.  It  is  contended 
that  tbe  provisions  of  tbe  amendatory  act 
are  not  germane  to  the  title  of  the  original 
act  No.  206,  p.  864,  Pnb.  Acts  1893.  The 
title  to  tbe  original  act  relates,  not  alone  to 
the  levy  and  collection  of  taxes,  but  to  "tbe 
sale  and  conveyance  of  lands  for  taxes  and 
for  tbe  inspection  and  disiKMltlon  of  lands 
bid  off  to  tbe  state  and  not  redeemed  or  pur- 


chased." Unless  this  title  Is  broad  enough  to 
admit  of  provisions  authorizing  a  sale  of 
state  tax  lands  by  the  Auditor  General,  tbe 
relator  has  and  can  acquire  no  title  to  the 
land  wblch  he  claims  to  own.  If,  on  tbe 
other  hand.  It  is  sufficiently  broad  for  this 
purpose,  a  provision  in  an  amendment  which 
fixes  the  terms  of  such  sale,  and  character- 
izes the  title  acquired  thereunder,  Is  clearly 
germane  to  tbe  title  and  subject  dealt  with. 

The  contention  that  the  title  is  dual  is  an- 
swered by  tbe  same  considerations. 

The  contention  that  certain  sections  of  tbe 
original  act  which  are  affected  by  the  sec- 
tions added  by  the  amendatory  act  should 
have  be«i  re-enacted  as  amended  Is  fully 
answered  by  the  two  cases  of  People  v. 
Wands,  23  Mich.  386,  and  Swartwout  v.  Rail- 
road Company,  24  Mich.,  at  page  399.  There 
Is  no  infringement  of  private  property  rights 
by  this  provision.  Tbe  state  may  provide  for 
this  measure  of  protection  to  delinquent 
owners,  and  one  who  buys  a  conditional 
title  Is  not  In  position  to  complain  of  tbe  con- 
ditions. Monaghan  v.  Auditor  General,  136 
Mich.  247,  98  N.  W.  1021;  John  Duncan 
Land  &  Mining  Co.  v.  Rusch  (Mich.)  108 
N.  W.  494. 

Tbe  application  is  denied. 


BBLD  V.  DABST. 
(Supreme  Court  of  Michigan.    Oct.  29,  1906.) 

1.  Evidence  —  Wbitten  Contbact  —  Tebks— 
Addition  bt  Pabol. 

As  an  inducement  to  plaintiff  to  contract  to 
raise  onions  on  shares,  defendant  agreed  to  provide 
the  necessary  cribs  and  warming  bouses  on  the 
land ;  plaintiff  having  refused  to  enter  into  the  con- 
tract because  he  was  unable  to  furnish  such  cribs, 
etc,  himself.  Before  signing  the  contract,  plaintiff 
called  defendant's  attention  to  the  fact  that 
while  the  writing  referred  to  cribs  and  wanning 
houses  on  the  premises,  there  was  none  thereon, 
whereupon  defendant  again  assured  plaintiff  that 
he  would  erect  such  buildings.  Held,  that  tbe 
written  agreement  did  not  contain  the  entire 
contract,  and  that  parol  evidence  was  therefore 
admissible  to  show  defendant's  obligation  to  con- 
struct such  cribs   and  warming  houses. 

2.  Appeai.— Objeotiohs— Ddtt  to  Raise  in 
Tbial  Oodbt. 

An  objection  that  a  contract  sued  on  was 
within  the  statute  of  frauds,  because  not  to  be 
performed  within  a  year,  could  not  be  raised  for 
the  first  time  on  appeal. 

[Eld.  Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  {  1101.] 

Hooker  and   Grant,  JJ.,   dissenting. 

Error  to  Circuit  Court,  Newaygo  County; 
tiewls  G.  Palmer,  Judge. 

Action  by  John  H.  Held  against  Warren 
Darst  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.     Affirmed. 

Argued  before  CARPENTER,  O.  J.,  and  Mc- 
ALVAT,  GRANT,  BLAIR.  MONTGOMERY. 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

George  Luton,  for  appellant  Martin  Roze- 
ma,  for  appellee. 

BLAIR,  J.  On  tbe  2d  of  September.  1902, 
the  plaintiff  and  tbe  defenrJant  entered  Into 
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mn  agreement  whereby  the  plaintiff  agreed 
to  put  In^  care  for,  harvest,  and  sell,  If  direct- 
ed so  to  do,  a  crop  of  onions  on  the  lands 
of  defendant.  The  basis  of  the  agreemoit 
between  the  parties  was  a  written  contract 
between  the  defendant  and  other  parties  for 
the  raising  of  onions  and  potatoes  on  lands 
of  defendant  In  Indiana,  upon  which  the  con- 
tract stated  there  were  certain  buildings, 
which  were  not  present  on  the  Michigan 
lands,  and  there  were  provisions  of  the  writ- 
ten contract  which  were  Inapplicable  to  the 
Michigan  lands.  Plaintiff,  when  approached 
by  defendant  for  the  purpose  of  Inducing  him 
to  enter  into  a  contract  to  raise  onions  on 
shares,  expressly  told  defendant  that  he 
could  not  enter  into  such  a  contract,  because 
he  was  unable  to  provide  the  necessary  cribs 
and  warming  houses,  and  thereupon  defend- 
ant expressly  agreed  to  build  them.  Before 
signing  the  writing,  plaintiff  called  defend- 
ant's attention  to  the  fact  that,  while  the 
writing  referred  to  cribs  and  warming  houses 
on  the  premises,  yet  defendant's  premises 
contained  none,  and  was  thereupon  again  as- 
sured by  defendant  that  be  would  place  such 
buildings  there. 

Plaintiff  commenced  work  under  the  con- 
tract in  the  spring  of  1003  as  soon  as  the 
weather  permitted,  and  put  in  10  acres  of 
onions.  During  the  summer  plaintiff  urged 
defendant  several  times  to  put  up  the  neces- 
sary cribs  and  warming  houses,  as  he  had 
agreed  to  do.  Defendant  assured  him  that  he 
would.  Plaintiff  paid  out  for  hired  help  be- 
tween $200  and  |300.  Defendant  advanced 
the  money  necessary  to  pay  the  hired  help 
up  to  the  time  of  the  topping  and  pulling, 
but  refused  to  do  so  after  that  Plaintiff 
commenced  pulling  and  topping  the  onions 
about  the  middle  of  August,  and  had  it 
done  in  good  season.  The  onions  were  In 
good  condition.  After  the  crates  were  filled, 
they  were  dumped  in  10-bushel  piles  in  the 
field.  Plaintiff  had  no  other  place  to  put 
them.  He  sent  word  to  defendant,  but  It 
was  almost  two  weeks  before  he  came,  and 
then  only  provided  an  old  bam,  which  was 
wholly  inadequate  and  nnsuited  for  plain- 
tiff's needs.  All  this  greatly  delayed  the 
work,  and  occasioned  much  extra  labor  and 
^^ense.  No  proper  place  for  curing  and 
storing  the  crop  being  provided,  plaintiff  was 
obliged  to  hurry  as  many  as  possible  to  mar- 
ket in  an  unsatisfactory  condition..  The 
total  amount  of  onions  raised  was  about  6,000 
bushels,  but  on  account  of  the  want  of  the 
proper  facilities  for  handling  the  crop  ad- 
vantageously, the  plaintiff  was  only  able  to 
get  about  one-half  of  it  to  market  Those 
marketed  were  sold  for  86  coits  a  bushel. 
The  rest  were  frozen,  and  became  a  total  loss. 
The  extra  expense  on  the  onions  marketed 
caused  by  the  lack  of  suitable  cribs  and 
warming  houses  was  at  least  5  cents  a  bush- 
el. The  market  price  of  onions  in  the  fall  of 
1903  was  between  S3  and  40  cents. 

It  Is  contended  by  defendant  that  the  writing 


embraces  the  entire  contract  between  the  par- 
ties, and  that  the  court  erred  In  permitting  or- 
al evidence  to  vary  or  modify  the  contract ;  that 
the  contract  If  partiy  resting  In  parol,  waa 
void  because  not  to  be  performed  In  one  year ; 
that  plaintiff  counted  upon  the  written  con- 
tract and  should  have  been  restricted  to  it 
The  written  agreement  in  this  case  clearly 
does  not  contain  the  entire  contract  of  the 
parties,  and  the  trial  Judge  very  properly 
admitted  oral  testimony  to  prove  what  the 
whole  c(mtract  was.  Stahelin  v.  Sowle,  87 
Micb.  124,  49  N.  W.  629.  The  point  that  the 
contract  was  void  under  the  statute  of 
frauds,  because  not  to  be  performed  within 
a  year,  la  raised  for  the  first  time  in  this 
court  and  cannot  be  considered.  The  decla- 
ration did  not  count  upon  the  agreement  as 
In  writing,  but  as  It  was  claimed  to  be  upon 
the  trial.  The  assignment  of  error  is  based 
upon  a  misapprehension  of  fact 

We  have  considered  all  of  the  errors  relied 
upon  for  a  reversal,  and  find  none  calling  for 
a  reversal. 

The  Judgment  is  affirmed. 

CARPENTER,  O.  J.,  and  McALVAY,  MONT- 
GOMERY, OSTRANDER,  and  MOORS,  33^ 
concurred. 

HOOKER,  3.  (dissenting).  The  parties 
to  this  cause,  or  some  of  them,  undertook 
to  contract  for  the  leasing  of  premises  to  be 
cropped  on  shares.  The  contract  was  In 
writing,  as  required  to  be  by  the  statute  of 
frauds,  because  It  could  not  be  performed 
within  one  year.  The  writing  consisted  of 
a  contract  or  copy  of  a  contract  made  pre- 
viously, relating  to  lands  In  Indiana,  de- 
scribed, "and  any  other  lands  farmed  by 
second  party  on  premises  of  first  party," 
between  the  defendant  and  third  persons, 
to  which  these  parties  appended  their  con- 
tract It  Is  as  follows:  "This  lease  made 
this  twenty-seventh  day  of  January,  1900, 
between  Warren  Darst  first  party,  and 
Mike  and  Henry  Mortimore,  second  party, 
wltnesseth  that  said  first  party  does  by 
these  presents  to  farm  let  to  said  second  par- 
ty for  one  year  beginning  March  1,  1900, 
and  continuing  till  February  28,  1901,  the 
following  described  lands:  Lands  of  said 
first  party  in  Jefferson  township,  Koeewlna- 
ko  county,  Ind.  Any  other  land  farmed  by 
said  second  party  on  premises  of  said  first 
party  shall  come  under  the  conditions  of 
this  lease.  Said  first  party  agrees  to  furnish 
one-third  of  the  seed  potatoes  and  one-half 
of  the  onion  seed  planted  by  said  second  par- 
ty on  said  lands,  and  said  second  party 
agrees  to  furnish  two-thirds  of  the  seed 
potatoes  and  one-half  of  the  onion  seed  so 
planted,  and  to  famish  all  teams,  tools,  and 
all  other  articles  necessary  for  the  ptxtpec 
farming  of  said  lands  and  the  proper  caring 
for  all  crops  raised  thereon  till  sold;  to 
farm  said  lands  and  raise  all  crops  In  a 
proper  manner  to  the  best  of  Us  ability; 
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to  taarrest,  gather  in,  and  care  In  person  for 
all  crops  In  proper  manner  till  sold;  to  de- 
liver them  when  sold  or  consigned  promptly 
and  -without  delay  In  good  merchantable 
condition  on  board  cars  at  railroad  station, 
from  -which  they  can  be  shipped  to  the  best 
advantage  for  marketing.  The  parties  shall 
mntnally  assist  each  other  -with  advice  and 
information  In  selling  said  crops.  Said  first 
party  reserves  the  right  to  sell  all  of  each  of 
said  crops  and  receive  the  pay  therefor.  Said 
second  party  agrees  to  sdl  as  much  of  each 
of  said  crops  as  said  first  party  shall  direct 
In  -writing.  Bach  party  shall  account  to  thtf 
other  for  all  money  or  other  property  receiv- 
ed by  him  from  the  sale  of  said  crops,  and  In 
the  division  of  said  income  said  first  party 
shall  receive  one-third  and  said  second  par- 
ty shall  receive  two-thirds.  All  said  crops 
sliall  be  weighed  when  sold  or  used  on  the 
scales  on  the  premises  of  said  first  party 
by  a  welghmaster  to  be  selected  by  said 
first  party,  and  paid  one-third  by  said  first 
party  and  two-thirds  by  said  second  party, 
and  all  said  weights  shall  be  recorded  care- 
fully by  said  welghmaster  In  a  suitable  book 
to  be  furnished  by  said  parties;  said  book 
to  be  carefully  kept  by  said  welghmaster  till 
delivered  by  him  to  said  first  party  at  his  re- 
quest Said  second  party  agrees  not  to  farm 
any  land  not  included  In  the  above-described 
premises,  nor  to  allow  any  one  living  in  bouse 
furnished  by  said  first  party  to  farm  any 
land  not  so  included,  nor  to  sublet  or  sub- 
lease any  of  said  lands  or  any  buildings 
furnished  by  said  first  party.  Said  first  par- 
ty reserves  the  right  to  allow  other  parties 
the  use  of  said  buildings  when  not  needed 
by  said  second  party.  If  any  of  the  condi- 
tions  of  this  contract  shall  be  broken  or 
not  fulfilled  by  said  second  party,  said  first 
party  shall  receive  immediate  possession  of 
said  lands,  building,  and  crops,  to  possess, 
care  for,  dispose  of,  and  enjoy  them.  Any 
expense  or  damage  falling  on  said  first  party 
by  reason  of  said  breaking  or  nonfulfillment 
of  said  contract  shall  be  restored  and  paid 
to  him  by  said  second  party.  Said  second 
party  agrees  to  take  good  care  of  buildings 
famished  by  said  first  party;  to  pay  dam- 
ages to  said  buildings  resulting  from  care- 
lessness, neglect  or  misuse;  to  haul  oat  and 
nse  on  said  lands  all  manure  made  thereon; 
not  to  remove  or  allow  to  be  removed  from 
said  premises  any  straw  or  manure;  not  to 
allow  any  manure  to  He  against  the  bam; 
nor  to  allow  scales,  warmhouses,  crll>s,  ot 
dwellings  to  be  used  by  any  other  person ; 
nor  to  allow  other  parties  the  right  of  way  on 
or  over  said  lands.  Said  first  party  agrees 
to  furnish  said  second  party  money  to  pay 
for  his  half  of  the  onion  seed,  and  money 
for  necessary  expenses  for  tending  crop  In 
hired  labor,  for  which  said  second  party  is 
to  give  his  promissory  note,  to  be  paid  from 
his  share  of  the  Income  received  from  the 
first  produce  sold  from  said  crop,  and  said 
debt  shall  be  a  lien  on  said  share  of  said 


crops.  Said  second  party  agrees  to  move  ref- 
use from  said  crops  at  least  26  or  SO  rods 
from  cribs  or  warmhouses.  The  claims  of 
said  first  party  arising  from  any  money 
advanced  to  said  second  party  by  said  first 
party  to  pay  for  said  second  party's  share 
of  seed,  tending  crops,  or  other  purpose, 
shall  be  a  lien  on  said  second  party's  share' 
of  said  crops,  and  shall  be  paid  to  said  first 
party  out  of  said  second  party's  share  of  the 
income  from  the  sale  of  the  first  of  said  crops 
sold.  Warren  Darst  Mike  Mortimore.  Hen- 
ry MorHmore." 

"Grant  Township,  Newaygo  Co.  Mich.  We, 
the  undersigned,  adopt  this  contract  for  our- 
selves for  lands  of  said  first  party  in  Neway- 
go Co.,  Orant  township,  Mich.,  except  part 
referring  to  scales  and  manuro,  and  Mr. 
Martin  Van  Duine  and  Mr.  WUtse  Beld, 
second  parties,  are  to  have  the  privilege  of 
farming  their  own  land  cleared.  Signed 
this  2d  day  of  September,  1902,  for  the  sea- 
son of  1903  to  1901.  Warren  Darst  Martin 
Van  Duine.     WUtse  Beld." 

"We,  the  nndersigned,  adopt  the  contract 
of  Mr.  Van  Duine  and  Mr.  Wlltse  Beld. 
Signed  this  second  day  of  September,  1902. 
Warren  Darst.    John  H.  Beld." 

Possession  was  taken  and  crops  raised 
and  disposed  of,  and  the  plaintiff  Beld  after- 
wards brought  this  action,  claiming  damages 
resulting  from  defendant's  alleged  failure 
to  provide  buildings  suitable  and  necessary 
to  the  cribbing,  curing,  and  storing  onions, 
and  received  a  Judgment,  from  which  the 
defendant  has  appealed. 

Plaintiffs  counsel  claim  that  plaintiff  had 
the  right  to  show  a  contemporaneous  agree- 
ment to  supply  said  building.  It  is  based  on 
what  Is  said  about  buildings  in  the  Indiana 
contract.  The  court  permitted  plaintiff  to 
show  under  the  claim  that  the  contract  was 
partly  writing  and  partly  In  parol;  that  at 
the  time  the  bargain  was  made  and  the 
writing  executed  he  called  the  defendant's 
attention  to  the  fact  that  the  lands  in  con- 
templation bad  no  buildings  on  them  suit- 
able for  cribbing,  curing,  and  storing  onions, 
and  he  did  not  care  to  sign  It;  whereupon, 
defendant  said  he  would  see  that  the  build- 
ings were  there  If  plaintiff  would  raise  the 
onions.  This  testimony  came  In  nnder  the 
objection  that  it  was  incompetent,  because 
the  contract  was  In  writing,  and  afterwards 
the  court  was  asked  to  direct  a  verdict  for 
defendant  on  the  gronnd  that  "the  court 
should  not  have  admitted  oral  testimony  to 
change  or  vary  the  written  contract  and 
virtually  to  make  an  entire  new  contract" 

It  is  clear  that  the  contract  was  not  to  be 
performed  -within  one  year,  for  it  could  not 
be  so  performed.  If  the  land  should  be  farm- 
ed In  a  proper  manner,  crops  harvested, 
cured,  and  sold  before  September  3,  1903,  to 
say  nothing  of  the  provisions  that  the  lessee 
should  have  possession  of  the  lands,  and 
should  care  for  them  for  the  period  of  his 
lease,  and  not  sublet,  etc.     We  have  held 
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tbat  anch  contracts  cannot  be  varied  by 
parol  contracts  or  stipulations  not  In  writing 
even  though  subsequent  to  the  making  of 
the  first  contract.  See  Abell  v.  Munson,  18 
Mich.  306,  100  Am.  Dec.  166;  Cook  v.  Bdl, 
18  Mich.  387 ;  Mc£>iran  v.  Ortman,  34  Mlcb. 
326;  Barton  v.  Gray,  57  Mich.  635,  24  N. 
W.  688.  It  Is  said  this  point  was  not  made 
below,  but  we  think  It  covered  by  the  re- 
quest to  charge.  If  It  can  be  said  that  the 
objection  was  not  sufficiently  specific 

If  the  statute  of  frauds  were  not  fatal 
to  this  case,  we  should  think  that  the  contract 
was  not  one  which  can  be  said  to  have 
rested  partly  In  writing  and  partly  In  parol, 
as  contended  by  plaintiff's  counsel.  The 
testimony  of  the  plaintiff  shows  what  ap- 
pears on  the  face  of  the  Instrument  also, 
i.  e.,  tliat  the  parties  undertook  to  put  their 
engagement  In  writing,  and  it  was  signed 
deliberately  by  the  plaintiff  without  correc- 
tion or  change  after  calling  attention  to 
the  omission  of  the  subject  of  buildings. 
No  rule  Is  better  settled  than  tbat  the  prom- 
ise made  orally  at  that  time  cannot  be  shown 
fls  part  of  the  contract. 

The  rule  that  a  latent  ambiguity  may  be 
explained  would  not  admit  of  such  evidence. 
Xo  one  has  raised  the  question  of  latent  am- 
biguity in  connection  with  this  case,  but  we 
will  discuss  it  If  we  can  legitimately  Infer 
that  the  parties  agreed  that  the  defendant 
was  to  furnish  a  farm  with  buildings  for 
cribbing,  curing,  and  storing  onions  upon 
the  place,  and  there  were  no  such  buildings 
on  the  place,  there  might  be  room  for  the 
claim  that  there  was  a  latent  ambiguity,  and 
the  plaintiff  might  show  the  circumstances 
surrounding  the  transaction  to  explain  the 
writing  and  to  aid  in  its  interpretation.  But 
such  evidence  must  be  consistent  with  the 
terms  of  the  writing,  and  evidence  tending 
to  contradict,  vary,  or  add  to  the  writing, 
thereby  lessening  the  defendant's  rights  or 
Increasing  bis  obligations  under  it  would  not 
be  admissible.  The  contract  made  for  land 
in  Indiana  did  not  bind  defendant  to  furnish 
suitable  buildings  for  cribbing,  curing,  or 
storing  onions.  It  provided  for  leasing  a 
particular  farm.  It  is  inferable  that  there 
were  some  buildings  upon  the  farm,  but  the 
only  engagements  concerning  them  were  the 
right  of  the  tenant  to  use  such  as  there  were; 
his  promise  not  to  let  the  person  who  might 
live  In  the  house  farm  any  other  land;  not 
to  sublet  any  of  the  buildings;  to  pay  dam- 
ages for  misuse  of  buildings;  to  not  allow 
any  manure  to  lie  against  the  bam;  nor  to 
allow  some  of  them  to  be  used  by  any  other 
person;  and  to  remove  refuse  from  crops 
25  rods  or  more  from  such  buildings.  That 
there  was  any  obligation  to  provide  such 
buildings  iB  only  Inferable  from  their  appar- 
ent presence  on  the  farm  let  In  the  contract 
sued  upon  there  is  no  allusion  to  buildings, 
except  as  counsel  argue  that  by  adopting 
the  Indiana  contract  the  parties  agreed  that 
there  were  such  on  this  farm,  although  It  Is 


conceded  that  both  parties  knew  that  fbesce 
were  none,  except  a  shed  and  possibly  a 
house,  and  there  is  no  circumstance  that 
tends  to  show  that  it  was  contemplated  by 
either  that  this  contract  related  to  buildings. 
or  provided  that  any  should  be  constructed. 
If  plaintiff's  statements  are  tme,  this  is  no 
more  than  a  case  where  he  relied  on  a  parol 
promise  which  he  did  not  have  put  in  tbe 
writing,  and  of  which  he  cannot,  therefore, 
avail  himself.  This  contract  expressly  binds 
the  plaintiff  to  raise,  core,  care  for,  store, 
and  market  crops.  He  seeks  by  this  evidence 
to  impose  a  part  of  such  burden  upon  tbe 
defendant,  upon  the  claim  that  he  agreed  to 
construct  buildings  upon  the  place,  and  not- 
withstanding the  fact  that  he  actually  fur- 
nished buildings  near  by,  which  plaintiff 
need,  but  which  be  says  were  unsuitable. 
This  Is  an  attempt  to  alter  and  add  to  tbe 
writing  by  parol,  which  the  authorities  gen- 
erally hold  cannot  be  done. 

The  judgment  should  he  reversed,  and  we 
see  no  occasion  for  a  new  trial.  Defendant 
is  entitled  to  a  judgment  for  costs  of  Iwtb 
courts. 

GRANT,  J.,  concurred  with  HOOKER,  J. 


KENASTON  v.  RISER. 

(Supreme  Court  of  Michigan.     Oct  29.  1906.) 

1.  Municipal    Cobpokationb— Obdinancks — 

COPYINO   THE    RECOBD   BOOK. 

Thongh  a  city's  charter  provides  that  or- 
dinances to  be  regnlarly  enacted  shall  be  im- 
mediately recorded  by  the  clerk,  and  the  mayor 
and  clerk  shall  authenticate  the  same  by  tbeir 
official  signatures  on  such  record,  failure  of 
the  clerk  to  copy  an  ordinance  into  tbe  rec- 
ord book  correctly  does  not  invalidate  It 

2.  lilOKNSBS  —  RXABONABLEHBBS     OV     OBDI- 

NANOBS— Saloon   LiICcnsk. 

An  ordinance  requiring  saloonkeepers  to 
pay  a  license  fee  of  $60O  is  oppressive  and  un- 
reasonable as  to  saloonkeepers  not  engaged  in 
the  sale  of  intoxicating  drinka,  and  uereforc 
invalid. 

3.  Municipal  Cobfoxationb— Natubk  or  Ob- 

OINANCB— VOTB   REQXTIBBO. 

An  ordinance  requiring  saloonkeepers  to 
pay  a  license  fee  does  not  provide  for  a  tax, 
ordinances  for  which  require  a  two-thirds  vote. 

Certiorari  to  Circuit  Court,  Barry  County; 
Clement  Smith,  Judge. 

Application  of  Alonzo  E.  Kenaston  for 
mandamus  to  Marcus  W.  Rlker.  Writ  de- 
nied, and  relator  brings  certiorari.  Af- 
firmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDBR,  and  HOOK- 
ER, JJ. 

Alonzo  E.  Kenaston  and  Thomas  ft  Pryor, 
for  relator.  Colgrove  &  Potter  and  Fred  W. 
Walker,  for  respondent 

BLAIR,  J.  On  July  6,  1905,  relator  ap- 
plied to  respondent,  one  of  the  justices  of  the 
peace  of  the  city  of  Hastings,  to  take  hte 
complaint  and  issue  a  warrant  against  ene 
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Ilerrick  for  the  offense  of  Tiolatlng  an  ordi- 
nance of  the  clt7  entitled:  "An  ordinance 
relative  to  licensing  the  keeping  of  saloons 
in  tile  dty  of  Hasdngs  and  the  conduct 
thereof  and  prescribing  penalties  for  Its 
Tlolatton."  The  respondent  refused  to  ac- 
cept the  complaint  and  lasae  the  warrant, 
upon  the  ground  that  the  ordinance  was 
Invalid  for  various  reasons.  Thereupon, 
relator  applied  to  the  circuit  court  for  a  writ 
of  mandamus  to  compel  the  magistrate  to 
receive  the  complaint  and  issue  the  warrant 
Upon  the  bearing  before  him,  the  circuit 
Judge  denied  relator's  application,  and  this 
order  relator  seelis  to  review  in  this  court 
upon  certiorari. 

The  charter  of  the  city  provides,  chapter 
10.  I  1:  "The  city  of  Hastings  sball,  In  ad- 
dition to  tbe  other  powers  as  are  herein  con- 
ferred,  have  the  general  powers  and  author- 
ity in  this  chapter  mentioned  and  the  council 
may  pass  such  ordinances  in  relation  there- 
to and  for  the  exercise  of  tbe  same  as  they 
may  deem  proper."  Act  No.  402,  p.  323,  Loc. 
Acts  1908.  SnbdivlBl<n  32  of  said  section  1 
of  the  same  chapter  (page  324),  authorizes 
tile  council  to  pass  ordinances  "to  regulate 
and  license  all  taverns  and  houses  of  public 
entertaJnment,  all  saloons,  restaurants  and 
eating  honses  and  to  regulate  and  prescribe 
tbe  location  of  saloons;  but  this  sball  not  be 
construed  as  authorizing  tbe  licensing  of  tbe 
sale  of  IntoxlcatlnK  liquors." 

The  ordinance  In  question  provides,  sec- 
tion 1.  "tbat  no  person  shall  engage  In  tbe 
hnslness  of  keeping  a.  saloon  within  tbe 
limits  of  the  city  of  Hastings  without  first 
having  obtained  a  license  for  that  purpose 
from  tbe  city  council  of  tbe  city  of  Hast- 
ings." Section  2:  "Every  person  desiring  to 
keep  a  saloon  in  tbe  city  of  Hastings  shall, 
before  a  license  Is  obtained  for  that  pnrpose, 
make  an  application  in  writing  to  the  city 
ronncU  for  such  license,  stating  tbe  location 
of  the  saloon,  which  application  shall  be  ac- 
lompanied  by  a  recommtedation  signed  by  at 
least  three  reputable  and  respectable  cltlsens 
of  this  city,  certifying  tbat  tbe  applicant  Is 
well  known  to  them  and  Is  of  means  and 
qnallfled  to  keep  a  saloon  and  Is  of  good 
reputation,  fame,  moral  character  and  an 
orderly  -penon.  Such  applicant  shall  also  be- 
fore receiving  bis  license  pay  to  the  city 
treasurer  five  hundred  dollars  for  such 
license  and  take  tbe  treasurer's  receipt  there- 
for. Such  license  when  issued  shall  state 
tbe  location  of  the  saloon  as  designated  In 
the  application  and  such  location  shall  not 
be  changed  to  any  other  part  of  the  city 
wltboot  tbe  consent  of  the  city  council,  and 
no  license  shall  extend  beyond  tbe  first 
Monday  In  June  next  after  tbe  issue  of  tbe 
same."  Tbe  ordinance  was  passed  at  a 
regular  meeting  of  tbe  city  council,  there  be- 
ing five  members  present  and  all  voting  in 
favor  of  tbe  ordinance.  The  city  council  is 
composed  of  the  mayor,  clerk,  and  eight 
aldermen.    Tbe  original  ordinance.  In  type- 


written form,  as  enacted  by  the  dty  conndl 
was  properly  published  in  one  of  ttie  news- 
papers printed  and  circulating  within  tbe 
city  of  Hastings,  and  after  Its  pnblicatloa 
was  returned  to  tbe  clerk's  office,  where  it 
was  duly  filed. 

The  charter  of  the  city  provides  that  ail 
ordinances  shall  require  for  their  passage  tbe 
concurrence  of  tbe  majority  of  all  the  alder- 
men elected.  It  is  further  provided,  section 
3,  c.  8,  p.  817:  "No  ordinance  or  resolution 
passed  by  tbe  council  shall  have  any  force 
or  effect  if,  on  the  day  of  its  passage  or  the 
next  day  thereafter,  the  mayor  or  other  of- 
ficer or  person  legally  discharging  tbe  duties 
of  mayor,  shall  lodge  In  tbe  office  of  the 
clerk  a  notice  in  writing  suspending  the  im- 
mediate operation  of  such  ordinance  or  res- 
olution. If  tbe  mayor  or  other  officer  or 
person  legally  exercising  the  office  of  mayor 
shall  within  three  days  after  tbe  passage 
of  any  such  ordinance  or  resolution  lodge  In 
tbe  office  of  tbe  city  clerk  his  reasons  in 
writing  why  the  same  should  not  go  into 
effect,  tbe  same  sball  not  go  into  dfect  nor 
have  any  legal  operation  unless  It  shall  at  a 
subsequent  meeting  of  the  coundl  be  passed 
by  a  two-third  vote  of  all  the  aldermen 
elected,  exclusive  of  tbe  mayor  or  other  of- 
ficer or  person  legally  exercising  the  duties 
of  tbe  office  of  mayor,  and  if  so  r^assed, 
shall  go  into  effect  according  to  the  terms 
thereof.  If  such  reasons  sball  not  be  lodged 
with  tbe  clerk,  as  above  provided,  such  or- 
dinance or  resolution  shall  have  the  same 
operation  and  effect  as  if  no  notice  suspend- 
ing the  same  bad  been  lodged  with  the  city 
clerk  and  no  ordinance  or  resolution  of  the 
council  shall  go  into  operation  until  after 
tbe  expiration  of  twenty-four  hours  after  its 
passage,  unless  tbe  said  mayor  or  acting 
mayor  shall  approve  the  same  In  writing." 
As  provided  in  section  4  of  chapter  8,  p. 
318 :  "All  ordinances,  when  approved  by  tbe 
mayor  or  when  regularly  enacted, '  shall  be 
immediately  recorded  by  tbe  clerk  in  a  book 
to  be  called  the  "record  of  ordinances,'  and 
it  shall  be  tbe  duty  of  the  mayor  and  clerk 
to  authenticate  tbe  same  by  their  official 
signatures  upon  such  record."  Section  6  pro- 
vides: "Within  one  week  after  the  passage 
of  any  ordinance,  tbe  same  shall  be  published 
In  some  newspaper  printed  and  drculated 
within  the  dty  and  tbe  clerk  shall  immediate- 
ly after  such  publication  enter  upon  the  rec- 
ord of  ordinances,  In  tbe  blank  space  to  be 
left  for  such  purpose,  under  tbe  recorded 
ordinance  a  certificate  stating  In  what  news- 
paper and  of  what  date  such  publication  was 
made  and  sign  tbe  same  officially,  and  such 
certificate  shall  be  prima  facie  evidence  tbat 
legal  publication  of  such  ordinance  has  been 
made."  Section  6  provides  that:  "When- 
ever it  shall  lie  necessary  to  prove  any  of  tbe 
laws,  regulations  or  ordinances  of  tbe  dty  or 
any  resolution  adopted  by  the  council  thereof, 
the  same  may  be  read  in  all  courts  of  Justice 
and  In  all  proceedings:    First,  from  a  copy 
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record  thereof  kept  by  the  city  clerk;  second, 
from  a  copy  thereof  or  of  such  record  thereof, 
certified  by  the  city  clerk  under  the  seal  of 
the  city;  third,  from  any  volume  of  or- 
dinances purporting  to  have,  been  written 
or  printed  by  authority  of  the  council."  Im- 
mediately after  the  ordinance  In  question  had 
been  enacted,  the  clerk  undertook  to  record 
the  same  in  the  book  of  ordinances.  In 
copying  the  same,  the  clause  of  section  2 
above  quoted,  beginning  "such  applicant  shall 
also  before  receiving  his  license  pay  to  the 
city  treasurer  five  hundred  dollars,"  etc., 
was  omitted  by  mistake.  The  ordinance,  as 
copied  in  the  ordinance  book,  was  signed 
and  authenticated  by  the  mayor  and  clerk, 
and  a  certificate  of  publication  was  attached 
to  the  ordinance,  as  required  by  the  charter. 
At  the  suggestion  of  the  city  attorney,  the 
clerk,  whose  office  had  then  expired,  wrote 
on  the  opposite  page  from  that  on  which 
the  ordinance  was  copied  in  the  record  book 
the  words  that  had  been  omitted  by  mis- 
take, and  made  a  notation  beneath  them 
pointing  out  where  these  words  ought  to  have 
followed  in  the  original  copy. 

The  circuit  judge  denied  the  writ  upon  the 
principal  grounds:  (1)  That  the  ordinance 
had  not  been  duly  and  l^^lly  authenticated, 
as  required  by  the  charter.  (2)  That,  under 
the  charter  and  the  stipulation  of  the  mayor 
and  respondent  as  to  the  facts  In  the  case, 
the  city  had  no  power  to  pass  the  ordinance. 
We  do  not  think  the  ordinance  was  invali- 
dated by  the  failure  of  the  clerk  to  copy  it 
into  the  record  book  correctly.  Stevenson  v. 
Bay  Olty,  26  Mich.  46;  Boehme  v.  City  of 
Monroe,  106  Mich.  401,  64  N.  W.  204;  Mc- 
Qnillln,  Mun.  Ord.  f  100.  The  authority  of 
the  council  to  pass  the  ordinance  in  question, 
apart  from  the  question  of  its  reasonable' 
nesB,  is  sustained  by  our  previous  decisions 
in  KItson  v.  Ann  Arbor,  26  Mich.  325;  Wolf 
V.  Lansing,  SS  Mich.  867,  19  N.  W.  88.  The 
distinction  betweoi  the  case  before  us  and 
Dewar  v.  People,  40  Mich.  401,  29  Am.  Rep. 
546,  upon  which  the  circuit  court  relied,  is 
clearly  pointed  out  In  Wolf  ▼.  Lansing.  It 
is  contended,  however,  by  counsel  for  re- 
spondent that  the  ordinance  is  unreasonable 
and  oppressive,  and  for  that  reason  invalid. 
We  think  this  contention  must  be  sustainea 

The  ordinance  Is  not  limited  in  its  applica- 
tion to  saloons  where  intoxicating  drinks  are 
sold.  If  It  were,  It  would  be  invalid  under 
the  holding  in  the  case  of  Dewar  v.  People, 
snpra.  In  this  case  the  ordinance  is  general 
and  applies  to  all  saloons  as  defined  in  Kit- 
son  V.  Ann  Art>or,  supra,  including  the  ven- 
ders of  harmless  refreshments  in  the  same 
categwy  with  those  engaged  In  the  sale  of 
Intoxicating  beveragea  No  discrimination  is 
made  as  r^ards  the  fees  demanded,  as  In 
the  case  of  Wolf  v.  Lansing,  but  all  are  re- 
quired to  pay  the  license  fee  of  $600  before 
engaging  in  business.  We  think  that,  as  ap- 
plied to  those  saloonkeepers  who  are  not  en- 
gaged in  the  sale  of  intoxicating  drinks,  the 


ordinance  is  oppressive  and  unreasonable, 
and,  therefore,  invalid.  This  seems  to  tAve 
been  the  view  of  the  city  authorities,  since 
they  have  singled  out  and  made  complaints 
against  those  saloonkeepers  only  who  are  en- 
gaged in  the  sale  of  intoxicating  drinks,  and, 
by  the  stipulation  of  facts  filed  in  the  case, 
counsel  for  relator  agreed  that  it  was  not 
Intended  to  demand  the  fee  of  the  keepers 
of  other  saloons. 

The  contention  of  respondent's  counsel  that 
the  ordinance  provides  for  a  tax  and,  there- 
fore, required  a  two-third  vote  is  overruled 
by  the  recent  case  of  Wells  v.  Torrey  (Mich.) 
108  N.  W.  428. 

The  order  denying  the  writ  of  mandamus 
is  affirmed. 

MONTGOMERY  and  OSTRANDER,  JJ., 
concur. 

HOOKER,  J.  (concurring).  I  am  of  the 
opinion  that  the  writ  was  Improvldently  is- 
sued In  this  case.  It  is  not  the  province  of 
courts  to  encourage  the  practice  of  trying  the 
validity  of  laws  upon  mandamus  when  It  can 
be  avoided.  With  four  Justices  in  every 
township,  it  can  seldom  be  necessary  to  re- 
sort to  such  proceeding  merely  because  a  Jus- 
tice first  applied  to  shall  be  of  the  opinion 
that  a  warrant  should  not  issue,  whether 
his  Judgment  is  based  upon  a  question  of  fact 
or  law.  I  therefore  concur  In  the  affirmance 
of  the  order,  expressing  no  oplnlMi  on  other 
questions. 

GRANT.  J.,  concurred  with  HOOKER,  3. 


PERJUB  y.  CITIZENS'  ELEOTRIO  XJGHT 
&  GAS  00. 

(Supreme  C!oart  of  Iowa.    Oct.  23,   1906.) 

1.  Stbekt  Railroads— GBOBSino  Accident— 
INJUBT  TO  Pedestsiaks— Gabe  Rkquibkd. 

The  care  required  of  one  about  to  cross  the 
track  of  a  steam  railway  does  not  apply  with 
equal  rigidity  to  the  crossing  of  a  street  railway 
track. 

[Ed.  Mote. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  S  207.] 

2.  Same— CONTRIBUTOBT  Nkglioence. 

Plaintiff,  a  man  89  years  of  age,  before 
reaching  the  place  where  he  was  struck  by  a 
car  on  a  street  railroad  track,  saw  the  car  mov- 
ing out  of  a  switch  in  an  opposite  direction, 
and  assumed  that  the  train  was  not  about  to 
approach  him.  He  continued  in  his  direction 
for  some  distance,  when  be  turned  and  attempt- 
reaching  the  track  just  in  time  to  be  struck 
ed  to  cross  to  the  opposite  side  of  the  street, 
by  the  oncoming  car.  Near  this  point,  a 
steam  railroad  was  operated,  also  crosainc  the 
street,  and  plaintiff  testified  that  he  attribu- 
ted the  noise  of  the  approaching  can  to  the 
movement  of  trains  on  the  track  of  the  steam 
railroad,  and  that  when  he  discovered  bis  dan- 
ger, he  was  not  able  to  move  quickly  enough 
to  avoid  a  collision.  Held,  that  plaintiff  was 
not  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law. 

[Ejd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Raikoads,  {t  256-257.] 
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3,  Trial  — iRSTxuonons  —  RBrasAi.  or  In- 

STBTTcnons  Albeadt  Given. 

It  ia  not  error  to  refuse  instrucHons  sub- 
stantially covered  by'  the  charge  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46> 
Cent.   Dig.  Trial,   SS  651-65U.] 

Appeal  from  District  Ckiurt,  AppanooM 
County;  F.  W.  Bichelberger,  Judge. 

Action  at  law  to  recover  damages  for  pei^ 
aonal  Injury.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Frank  8.  Payne,  for  appellant  Fee  & 
Fee,  for  appellee. 

WEAVER,  J.  The  defendant  corporation 
owns  and  operates  a  street  railway  In  the 
city  of  CentervUIe,  Iowa.  It  has  a  track 
connection  with  the  Chicago,  Burlington  & 
Qulncy  Railway  from  which  road  It  at  times 
receives  freight  cars  to  be  moved  to  some' 
convenient  point  or  place  on  Its  own  lines 
for  loading  or  unloading.  On  the  3d  day 
of  September,  1903,  one  of  appellee's  cars 
ran  In  on  the  connecting  track  and,  after 
coupling  to  a  freight  car,  hauled  It  out 
upon  the  main  line  of  the  street  railway  to 
the  north  In  the  direction  of  the  city.  Hav- 
ing cleared  and  closed  the  switch,  the  car 
was  then  backed  In  the  other  direction  and, 
at  a  point  some  300  feet  south  of  the  switch, 
struck  and  Injured  the  plaintiff  who  was 
attempting  to  cross  the  street.  To  recover 
for  the  Injury  thus  occasioned  this  action 
was  Instituted  alleging  that  defendant  was 
negligent  in  that  the  cars  were  being  moved 
down  grade  at  a  high  and  dangerous  rate  of 
speed  without  any  lookout  or  guard  upon  the 
freight  car  and  without  giving  any  alarm  or 
warning  to  persons  rightfully  using  the 
street  and  that  but  for  such  negligence  the 
collision  would  not  have  occurred.  The  d^ 
fendant  denies  all  allegations  of  negligence 
on  Its  part,  and  avers  that  plaintiff,  by  his 
own  negligence,  contributed  to  the  acddent 
of  which  he  complains. 

Without  going  into  the  particulars  we  have 
to  say  that  the  evidence  Is  sufficient  to 
warrant  the  finding  of  the  Jury  that  the 
defendant  was  negligent  as  charged.  Goun- 
sel  for  defendant  recognizing  this  fact  directs 
his  entire  argument  to  the  proposition  that 
plaintiff  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  and  therefore  the  ver- 
dict should  be  set  aside.  The  testimony  of 
the  plaintiff  and  his  witnesses  tends  to  show 
his  conduct  In  the  matter  to  have  been  about 
as  follows:  He  was,  at  the  date  named,  a 
man  of  89  years  of  age,  residing  near  the 
scene  of  the  accident,  and  more  or  less 
familiar  with  the  manner  in  which  the  street 
railway  was  operated.  Before  reaching  the 
place  where  the  collision  occurred,  be  saw 
the  electric  car  and  freight  car  moving  out  of 
the  switch  to  the  north,  and,  assuming  that 
they  were  going  on  into  the  city,  continued 
his  walk  to  the  south  for  some  distance 
when  he  turned  and  attempted  to  cross  to 
the  opposite  side  of  the  street  reaching  the 


track  Just  in  time  to  be  struck  by  the  oncom- 
ing freight  car.  Near  this  point  the  Burling- 
ton Railway  also  crosses  the  street,  and  plain- 
tiff says  that  he  attributed  the  rattle  and 
noise  of  approaching  cars  to  the  movement  of 
trains  on  the  tracks  of  the  latter  and  that, 
when  be  discovered  bis  danger,  he  was  not 
able  to  move  quickly  enough  to  avoid  the 
collision.  Under  these  circumstances  we  are 
not  disposed  to  interfere  with  the  flnding  of 
the  Jury.  The  senses  of  the  old  man  may 
not  have  been  as  alert  as  those  of  a  younger 
person,  and  we  may,  perhaps,  presume  that 
he  did  not  move  as  quickly  or  as  surely  as 
would  one  who  carries  a  lesser  burden  of 
years,  but  his  right  to  walk  tbe  streets  and 
demand  the  exercise  of  care  by  others  to 
avoid  doing  him  an  Injury  is  undoubted.  He 
did  look  and  saw  the  car  moving  to  the 
north,  and,  as  the  street  railway  was  operat- 
ed on  a  single  track,  he  knew  or  thought 
he  knew  that  no  immediate  danger  was  to  be 
apprehended  from  that  direction.  While 
some  persons  would  doubtless  have  been 
thoughtful  enough  to  apprehend  the  pos- 
sibility that  the  cars  he  saw  moving  north- 
ward might,  for  some  reason,  change  their 
direction  and  move  south  we  cannot  say 
that  in  failing  to  anticipate  such  a  danger 
he  did  not  exercise  the  care  of  a  reason- 
ably prudent  man  of  his  age  and  capacity. 
He  was  not  a  trespasser  and  it  Is  too  well 
settled  to  require  citation  of  authority  that 
the  ordinary  rule  of  law. with  respect  to  the 
care  required  of  one  about  to  cross  the 
track  of  a  railway  operating  heavy  trains 
by  steam  power  at  a  high  rate  of  speed  does 
not  apply  with  equal  rigidity  to  the  cross- 
ing of  a  street  railway  track.  While,-  in 
either  case,  the  requirement  is  reasonable 
care,  yet  the  circumstances  are  so  different 
that  the  precautions  which  reasonable  care 
would  demand  In  the  former  instance  would 
often  be  oppressive  and  unreasonable  in  the 
latter.  The  traveler  upon  the  street  Is  en- 
titled to  walk  or  drive  therein  and,  while  he 
must  make  use  of  his  senses  to  avoid  injury, 
he  has  a  ri^t  to  expect  that  i>er8ons  In 
charge  of  street  cars  will  also  exercise  tbelr 
faculties  to  avoid  running  him  down.  It  is 
too  mncfa  to  ask  that  the  attention  of  the 
foot  traveler  shall  be  wholly  centered  on  the 
street  cars.  He  must  also  be  on  the  lookout 
for  other  moving  vehicles.  He  must  avoid 
collision  with  other  foot  travelers.  If  he  be 
near  other  tracks  of  other  railways  be  must 
guard  against  danger  from  that  source.  He 
must  note  his  immediate  path  to  avoid  de- 
fects therein,  and  these  and  the  multitude  of 
happenings  with  which  the  streets  of  a  city 
abound  all  of  which  call  for  a  glance  render 
it  impracticable  if  not  impossible  in  many 
Instances  to  avoid  accidents  where  cars  are 
operated  at  a  reckless  rate  of  speed  and 
especially  where  their  approach  is  not 
heralded  by  adequate  and  timely  danger  sig- 
nals. It  follows  that  unless  the  alleged  want 
of  care  ia  so  flagrant  and  so  clearly  estab- 
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liabed  that  there  is  no  room  for  difference  of 
opinion  thereon  among  fair-minded  men,  the 
Jury  muat  be  left  to  determine  the  right  of  the 
matter.  Palmer  T.  Co.  v.  Railway  (Ky.)  S9 
8.  W.  616;  Stanley  v.  St  Railway,  119  Iowa, 
526;  98  N.  W.  489;  27  Am.  &  Eng.  Encyc.  Law 
(2d  Ed.)  p.  06;  Cincinnati  R.  R.  Co.  t.  Snell, 
64  Ohio  St  197,  43  N.  B.  207,  82  L.  R.  A. 
276.  Such  a  clear  case  of  contributory  negll< 
gence  has  not  been  shown  In  the  case  before 
us,  and  there  was  no  error  in  refusing  to  di- 
rect a  verdict  for  defendants.  Roberts  v,- 
Rallroad,  23  Wash.  325,  03  Pac.  506,  54  L. 
R.  A.  184;  Chicago  R.  R.  v.  Robinson,  127 
III.  9,  18  N.  E.  777,  4  L.  R.  A.  126,  11  Am. 
St  Rep.  87;  Garrity  v.  Railroad,  112  Mich. 
369,  70  N.  W.  1018,  37  L.  R.  A.  529;  Smith 
y.  Union,  18  Wash.  351,  61  Pac.  400,  45  li. 
R.  A.  169;  Tesch  v.  Railroad,  108  Wis.  593, 
84  N.  W.  823,  63  L.  R.  A.  618;  Newhard  v. 
Railroad,  163  Pa.  417,  26  Atl.  105,  19  L,.  R. 
A.  663;  Hart  t.  Railroad.  109  Iowa,  631,  80 
N.  W.  662.  Error  Is  urged  upon  the  refusal 
of  the  court  to  give  an  Instruction  prepared 
by  defendants  to  the  effect  that  it  was  the 
duty  of  the  plalntTfT,  in  approaching  the 
crossing,  to  look  and  listen  for  an  approach- 
ing car  unless  the  circumstances  were  such 
as  would  excuse  a  person,  acting  with 
ordinary  care,  from  so  doing.  Assuming  it 
to  be  a  proper  statement  of  the  rule,  though 
It  is  not  happily  expressed,  there  was  no 
error  in  its  refusal  because  Its  substance  was 
in  fact  embodied  in  the  tenth  paragraph  of 
the  charge  of  the  court  Without  taking 
the  time  and  space  to  embody  the  instruction 
In  this  opinion  we  have  to  say  that  it  fully 
and  fairly  states  the  proper  rule  of  law  in 
this  respect  and  defendant  suffered  no 
prejudice  by  the  refusal  to  give  it  In  the 
form  asked  by  counsel. 

We  find  nothing  in  the  record  calling  for 
a  reversal,  and  the  Judgment  of  the  district 
court  Is  affirmed. 


OLIVER  T.  IOWA  CENT.  RT.  CO. 
(Supreme  Court  of  Iowa.    Oct  23,  1906.) 

Appeal  aud  Bsbob— Subsxqttert  Appeals- 
Law  OF  TTTE  Case. 

The  finding  of  the  Supreme  Court  on  ap- 
peal that  the  question  of  plaintiff's  contributory 
negligence  was  for  the  jury  is  binding  on  a  sub- 
sequent appeal  under  the  same  facts. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  If  4358-4368.] 

Appeal  from  District  Court,  Monroe  County; 
C.  W.  Vermillion,  Jndge. 

Suit  at  law  to  recover  damages  for  a  per- 
sonal injury.  There  was  a  trial  to  a  Jury, 
and  verdict  and  Judgment  for  the  plaintiff. 
The  defendant  appeals.    Affirmed. 

Geo.  W.  Seevers  and  T.  B.  Perry,  for  ap- 
pellant McCoy  &  McCoy,  Fred  Townsend, 
and  J.  B.  Bolton,  for  appellee. 

PER  CURIAM.  This  is  the  second  ap- 
peal in  this  case.    The  opinion  on  the  for- 


mer appeal  is  reported  In  122  Iowa,  217,  97 
N.  W.  1072,  where  the  facts  are  fully  stated, 
and  they  need  not  be  repeated  here.  The 
case  was  then  reversed  because  of  an  Instmc- 
tlon  directing  the  Jury  that  the  plaintiff  might 
recover  regardless  of  his  own  negligence. 
The  case  was  tried  the  second  time  on  the 
evidence  produced  on  the  first  *trial,  and.  so 
far  as  the  evidence  touching  the  negligence 
of  the  defendant  and  the  contributory  negli- 
gence of  the  plaintiff  is  concerned,  the  record 
now  before  us  is  precisely  the  same  as  it 
was  on  the  former  appeal. 

The  appellant's  argument  is  devoted  almost 
entirely  to  the  single  proposition  that  the 
record  shows  conclusively  that  the  plaintiff 
was  gnllty  of  contributory  negligence,  and 
tliat  it  should  be  so  declared,  as  a  matter  of 
law.  There  are  two  sufficient  answers  to  the 
contention,  however. 

In  the  first  place,  when  the  case  was  origi- 
nally before  us  on  appeal,  we  said  in  the 
(pinion,  "there  was  a  substantial  conflict  in 
the  evidence  as  to  the  negligence  of  both 
parties,  and  the  question  was  for  the  Jury, 
hence  the  court  rightly  refused  to  direct  a 
verdict  for  the  defendant"  Conclusions  of 
both  law  and  fact  on  the  same  record,  be- 
come the  law  of  the  case  and  are  to  be  fol- 
lowed in  its  further  progress.  Hendershott 
V.  W.  U.  T.  Co.,  114  Iowa,  415,  87  N.  W.  288; 
Larkin  v.  Railway  Co.,  91  Iowa,  654,  60 
N.  W.  195.  This  well-established  rule  dis- 
poses of  the  appellant's  contention  on  this 
branch  of  the  case,  bnt  we  may  say  further, 
that  we  have  again  given  the  evidence  on  the 
subject  careful  consideration,  and  were  the 
question  open  for  present  determination,  our 
conclusion  would  be  the  same.  Specific  com- 
plaint is  not  made  of  the  Instructions  given  to 
the  Jury,  but  the  appellant  contends.  In  line 
with  its  contention  as  to  the  evidence,  that 
the  court  should  have  directed  a  verdict  In 
its  favor.  The  question  is  settled  by  what 
has  already  been  said  relative  to  the  record 
and  evidence. 

The  motion  to  strike  the  appellant's  argu- 
ment is  overruled,  and  the  Judgment  is  af- 
firmed. , 

Affirmed. 


BURCH  V.  LOWART. 
(Supreme  Court  of  Iowa.    Oct  23,   1906.) 

AlflUALS  —  INJXTBIES    KBOV    DOOS  —  OWNEB — 

Statutobt  Pbovisionb. 

A  uu'.iTiid  woman  pprmitting  a  dog  of  her 
husband's  to  remain  on  the  home  premises,  the 
legal  title  to  which  la  in  her,  is  not  harboring 
a  dog  as  an  owner  within  Code,  |  2340,  making 
an  owner  liable  for  damages  done  by  his  dog. 
and  she  is  not  liable  for  injuries  to  a  driver 
on  a  public  road  in  consequence  of  the  dog 
frightening  her  horses,  causing  them  to  run 
away. 

[Ed.   Note.— For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Animals,  {  248.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty;   H.   K.  Evans,  Judge. 
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The  opinion  snflSciently  states  the  case. 
From  a  Judgment  In  favor  of  plaintiff,  the 
-defendant  appeals.    Reversed. 

William  M.  Jackson,  for  appellant  Orum, 
Jaqua  &  drum,  and  Maxwell  &  Maxwell,  for 
appellee. 

BISHOP.  J.  The  defendant  is  a  married 
'woman,  and,  at  the  time  in  question,  resided 
with  her  husband  and  family  on  a  farm ;  the 
legal  title  to  which  stood  in  her  name.  Two 
■dogs  were  kept  on  the  farm,  and  as  plain- 
tiff was  driving  by  on  the  public  load  said 
-dogs  ran  out,  and,  by  their  barking,  fright- 
ened her  horses,  causing  them  to  run  away. 
As  the  horses  ran,  the  buggy  was  tipped  over 
and,  plaintiff  being  thereby  thrown  to  the 
sround,  she  sustained  the  injuries  of  which 
she  complains. 

The  trial  was  proceeded  with  on  the  theo- 
ry that  the  case  came  within  the  statute  of 
this  state  (Ciode,  {  2340),  which  provides,  fol- 
lowing other  matters:  "And  the  owner  shall 
be  liable  to  the  party  injured,  for  the  dam- 
ages done  by  the  dog,"  etc.  There  was  no 
«vidcnce  that  the  dogs  were  vicious  in  char- 
acter. At  most  it  was  shown  that  on  sev- 
eral occasions  they  bad  been  Imown  to  run 
out  and  bark  at  passing  teams;  a  propensity 
of  which  defendant  declares  she  had  no 
knowledge,  and  counsel  for  appellee  do  not 
contend  otherwise.  That  the  dogs  were 
kept  on  the  premises  by  permission  of  de- 
fendant is  not  denied.  In  a  motion  for  a 
directed  verdict,  and  by  requests  for  In- 
structions, the  defendant  contended  that, 
as  she  was  not  the  owner  of  the  dogs,  she 
could  not  be  made  liable  under  the  circum- 
stances shown  for  their  depredations,  not- 
withstanding she  permitted  such  dogs  to 
remain  on  the  premises.  The  motion  was 
overruled,  and  the  requests  refused.  In 
the  submission  of  the  case,  the  Jury  was 
told  that,  under  the  laws  of  this  state,  the 
owner  of  any  dog  is  liable  to  the  party  in- 
jured for  the  actual  damages  done  by  such 
dog.  "And,  on  the  question  of  ownership 
of  the  dogs,  yon  are  Instructed  that,  if  the 
defendant  bad  the  dogs  in  question  in  her 
possession,  and  was  harboring  them  on  her 
premises,  as  owners  usually  do  with  their 
dogs,  then  she  is  the  owner  within  the  mean- 
ing of  the  law.  In  determining  this  matter 
at  the  time  of  the  alleged  attack,  you  will 
consider  the  defendant's  former  treatment 
of  the  dogs,  her  declaration,  If  any,  concern- 
ing them,  and  the  habits  of  the  dogs  as  to 
staying  at  defendant's  place." 

We  concede  to  counsel  for  appellee  that  the 
word  "owner,"  as  occurring  in  tlie  statute, 
is  not  to  be  taken  in  the  technical  sense  in 
which  it  Is  commonly  used.  Thus,  In  O'Har- 
ra  ▼.  Miller,  64  Iowa.  462,  20  N.  W.  760, 
we  said  "that  If  the  defendant  had  the  dog 
in  his  iwssesgiou,  and  was  harboring  him  on 
hli  premises,  as  owners  usually  do  with  their 
dogs,  then  he  is  the  owner  within  the  mean- 
ing of  the  law."    And  to  the  same  effect  is 


Trumble  ▼.  Happy,  114  Iowa,  624,  87  N.  W. 
678.  The  case  before  us,  then,  presents  the 
simple  and  sole  question,  whether  a  married 
woman  can  be  charged  with  harboring  a  dog, 
"as  owners  usually  do,"  under  proof  showing 
no  more  than  that  the  dog  belonged  to  her 
husband,  but  that  she  permitted  it  to  re- 
main on  the  home  premises,  the  legal 
title  to  which  was  In  her?  We  are  convinced 
that  such  question  should  be  answered  in 
the  negative.  It  Is  too  well  understood  to 
require  the  citation  of  authorities  that  as 
long  as  the  marital  relation  is  maintained, 
the  husband  is  the  head  of  the  family.  He 
directs  where  the  home  shall  be,  and  domi- 
nates In  the  management  thereof.  And  the 
statutes  giving  to  married  women  the  right 
of  contract  and  separate  ownership  of  prop- 
erty have  made  no  change  In  the  law  relat- 
ing to  domestic  management  It  follows  that 
If  the  family  reside  on  premises  owned  by 
the  wife,  it  Is  because  the  husband  so  wills. 
His  status  as  the  head  of  the  family  is  not 
changed  thereby;  he  retains  all  the  rights 
and  privileges  Incident  to  headship,  as  he 
remains  charged  with  all  its  duties  and  re- 
sponsibilities. Where,  therefore,  a  dog  own- 
ed by  the  husband  is  brought  upon  the  prem- 
ises, and  there  maintained.  It  must  be  pre- 
sumed, in  the  absence  of  proof  to  the  con- 
trary, that  this  Is  In  accordance  with  his 
dictation.  And  her  assent,  whether  given 
willingly  or  under  protest,  can  amount  to 
nothing  more  than  an  act  of  wifely  compli- 
ance. To  charge  her  under  such  circum- 
stances as  one  harboring  the  dog  as  an  owner 
would  be  intolerable.  In  doctrine,  It  would 
amount  to  forcing  a  liability  upon  her  be- 
cause of  a  condition  existing  which  she  did 
not  create,  and  over  which  she  has  no  legal 
control.  We  need  not  stop  to  consider  what 
liability  there  might  be.  If  any,  on  the  part 
of  the  wife  owning  the  premises;  It  being 
shown  that  the  dog  In  question  was  vicious, 
and  known  by  her  to  be  so.  This  is  not 
such  a  case.  In  principle  our  conclusion  finds 
support  in  the  following  cases  cited  In  21 
Cyc  p.  1492:  Stroase  v.  Leipf,  101  Ala.  4.%. 
14  South,  667,  46  Am.  St  Rep.  122,  23  L.  R.  A. 
622;  Bundschuh  v.  Mayer,  81  Hun.  Ill,  30 
N.  Y.  Supp.  622 ;  McLaughlin  v.  Kemp,  152 
Mass.  7,  25  N.  E.  18. 

It  follows  from  what  has  been  said  that  a 
new  trial  should  be  granted. 

Reversed. 


HUNTER  V.  PORTER  et  al. 

(Supreme  Court  of  Iowa.    Oct  22,   1906.) 

L  Pbincifai.  and   Sobety  —  Disohaboe  op 

SUBETY— MOBTOAQE    AS   COI.I.ATEBAI.   SECUB- 

iTY— Actions— INSTBUCTIORS. 

In  an  action  on  a  note  whereon  defendant 
was  surety,  defendant  claimed  to  have  signed 
the  same,  which  was  given  for  a  balance  due 
for  land  bought  on  condition  that  the  grantees 
would  execute  to  defendant  a  second  morteags 
on  the  land,  and  that  plaintiff,  the  payee  of  the 
note,  should  accept  an  assignment  of  such  more- 
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gage  tn  discharge  of  defendant's  obligation,  and 
that  thereafter  defendant  assigned  such  mort- 
gage to  plaintiff,  whereui>on  defendant  was  re- 
eased.  Held,  that  in  legal  effect  the  second 
mortgage  by  such  assignment  became  collateral 
security  to  plaintiff  for  the  payment  of  the  note. 
whether  defendant  was  released  or  not,  and  that 
aa  instruction  that  defendant's  contention  was 
that  plaintiff  had  agreed  that,  if  defendant 
would  assign  such  second  mortgage  "to  the 
plaintiff  as  collateral  security,"  plamtiff  would 
release  defendant  from  all  liability  on  the  note 
on  which  he  was  surety,  was  not  erroneous. 

2.  SAUB— EVIDENCB. 

In  an  action  on  a  note,  whereon  defend- 
ant was  surety,  defendant  claimed  that  he  sign- 
ed the  same,  which  was  given  by  grantee*  of 
land  for  a  part  of  the  price,  on  condition  that 
such  grantees  execute  to  defendant  a  second 
mortgage  to  protect  him  from  liability,  and  that 
he  thereafter  assigned  the  same  to  plaintiff  un- 
der an  agreement  that  he  was  to  be  thereby  re- 
leased from  all  obligation.  Held,  that  a  letter 
written  by  one  of  the  grantees  to  jplaintiff  in 
connection  with  preliminary  negotiations  for  the 
purchase  of  the  land  was  admissible  as  showing 
the  situation  with  reference  to  which  the  agree- 
ment between  plaintiff  and  defendant  surety 
was  made. 

3.  EVIDKNCE— Declabatior    Aqainst   Intkb- 
EST. 

In  an  action  against  the  makers  of  a  note 
and  sureties  thereon,  the  fact  that  an  admission 
of  continaing  liability  made  by  one  of  the  sure- 
ties to  plaintiff  was  not  admissible  against  the 
oQier  surety  was  not  a  ground  for  excluding 
it  as  a  declaration  against  interest  on  the  part 
of  the  surety  making  it. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  1105-1107.] 

4.  JnDoiizRT— Res  Judicata. 

Defendant,  grantee  of  certain  land,  exe- 
cuted to  the  grantor  a  note  for  the  balance  of 
the  purchase  price,  and  to  protect  surety  on  the 
note  from  liability  executed  to  the  latter  a  sec- 
ond mortgage,  which  was  by  him  assigned  to 
plaintiff,  grantor,  to  discbarge  defendant  sure- 
ty's obligation  on  the  note.  Held,  in  an  action 
to  recover  an  installment  of  interest  on  the  note, 
a  record  showing  a  decree  of  foreclosure  of  sach 
second  mortgage,  in  an  action  brought  by  plain- 
tiff grantor  as  assignee  thereof,  which  decree 
simply  declared  a  foreclosure,  without  reciting 
.a  personal  judgment  against  the  defendants 
thereon,  there  being  no  recital  in  the  decree  nor 
showing  otherwise  that  a  personal  service  was 
had  on  defendant  maker,  did  not  establish  a 

Firior    adjudication,    releasing    defendant    from 
arther  personal  liability. 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  A.  Byington,  Judge. 

Action  to  recover  an  Installment  of  Inter- 
est due  on  a  promissory  note.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

H.  B.  Porter,  Baker  ft  Ball,  and  M.  J. 
Wade,  for  appellants.  Remley  &  Ney,  for 
appellee. 

McCLAIN,  C.  J.  In  1890  the  defendants 
Porter,  who  are  husband  and  wife,  negotiat- 
ed with  plaintiff  for  the  purchase  of  a  tract 
of  land,  and.  In  order  that  the  Porters  might 
pay  $2,000  of  the  consideration  in  cash.  It 
was  arranged  that  a  deed  should  be  made  to 
them  by  the  plaintiff,  and  that  they  should 
give  a  mongage  to  another  party  for  $2,200, 
and  their  note  to  plaintiff  for  $2,500,  the  bal- 
ance of  the  purchase  price,  with  the  defend- 
ants J.  N.  and  N.  B.  Blcbey  as  sureties.    The 


Rlcheys,  who  are  relatives  of  Mrs.  Porter, 
consented  to  become  sureties  on  this  note,  as 
they  claim,  only  on  condition  that  a  second 
mortgage  on  the  property  should  tie  given 
to  them,  and  that  plaintiff  should  accept 
an  assignment  of  this  mortgage  In  full  dis- 
charge of  their  obligation.  This  action  Is  to 
recover  an  installment  of  Interest  due  on 
the  $2,500  note,  the  principal  of  which  was 
not  yet  due  at  the  time  the  action  was 
brought,  and  the  defense  on  the  part  of  tbe 
Rlcheys  Is  that  they  had  been  released  by 
tbe  assignment  to  the  plaintiff  of  their  sec- 
ond mortgage,  under  an  arrangement  witli 
the  plaintiff,  entered  Into,  as  already  Indi- 
cated, at  the  time  the  note  was  given.  Mrs. 
Porter  Interposes  the  defense  of  a  prior  ad- 
Judication. 

1.  On  the  issue  as  to  whether  any  ar- 
rangement releasing  the  Rlcheys  from  per- 
sonal liability  as  sureties  was  ever  made, 
evidence  was  introduced,  and  the  finding  of 
the  Jury  was  for  the  plaintiff.  With  refer- 
ence to  tbe  determination  of  this  issue,  the 
principal  error  of  law  relied  upon  by  counsel 
is  In  the  giving  of  an  instruction  in  which  the 
court  stated  the  contention  of  tbe  Rlcheys  to 
be  that  plaintiff  had  agreed  that.  If  the  Blcb- 
eys  would  assign  their  second  mortgage  "to 
the  plaintiff  as  collateral  security,"  plaintiff 
would  release  defendants  from  all  liability 
on  the  note  on  which  they  were  sureties; 
and  It  Is  contended  that  the  averment  of  the 
Rlcheys  In  this  respect  was  that  on  the  as- 
signment by  them  to  the  plaintiff  of  their 
second  mortgage  plaintiff  would  release  them 
from  all  liability.  The  distinction  insisted 
upon  by  counsel  seems  to  be  this :  That  ac- 
cording to  the  pleadings  the  second  mort- 
gage was  to  be  collateral  security  to  the 
Rlcheys,  and  that  on  the  assignment  of  this 
collateral  security  to  plaintiff  the  Rlcheys 
would  be  released,  while,  under  tbe  Instruc- 
tion given  by  the  court,  the  plaintiff  was  to 
take  the  assignment  of  the  second  mortgage 
as  collateral  security,  which  would  Imply,  as 
counsel  seem  to  think,  a  continuance  of  lia- 
bility on  the  part  of  the  Rlcheys.  In.  other 
words,  as  counsel  contend,  the  use  of  tbe 
term  "collateral  security,"  with  reference  to 
the  second  mortgage,  was  such  as  to  indicate 
that  after  the  assignment  the  second  mort- 
gage was  collateral  security  for  a  continuing 
liability  of  the  Rlcheys.  While,  according 
to  the  pleadings,  the  liability  of  the  Rlcheys 
fully  terminated  on  the  making  of  the  as- 
signment But  we  are  of  the  opinion  that 
there  is  no  merit  in  this  contention.  After 
the  assignment  the  second  mortgage  did  be- 
come. In  fact,  according  to  the  appellant's 
theory,  collateral  security  In  plaintiff's  hands 
for  tbe  payment  by  the  Porters  of  the  $2,600 
note;  for  It  was  not  direct  security  given 
to  the  plaintiff  for  that  note,  but  only  se- 
curity primarily  given  to  the  Rlcheys,  and 
In  the  hands  of  plaintiff  by  assignment  It 
would,  therefore,  necessarily  become  collater- 
al security  for  the  obligations  of  the  Porters 
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«n  rach  note.  Gonnsel  for  appellants  do  not 
seriously  contend  tbat  tblg  was  not  tbe  legal 
effect  of  the  transaction,  bat  they  Ingenlooaly 
argae  that  tbe  Jury  might  be  misled  by  this 
phraseology  of  the  court  in  stating  the  note 
transaction  as  claimed  by  the  Rlcbeys.  If, 
however,  the  court  did  state  the  transaction 
according  to  Its  legal  effect,  we  cannot  see 
how  error  can  be  predicated  on  the  lan- 
guage of  the  Instruction ;  and,  In  view  of 
the  Instructions  taken  as  a  whole,  we  can- 
not see  how  there  was  any  possibility  that 
the  Jury  should  fall  to  understand  that.  If 
there  was  an  arrangement  by  which  the 
RIcheys  were  to  be  discharged  on  the  assign- 
ment of  their  mortgage  to  plaintiff,  no  verdict 
should  be  rendered  against  them.  The  court 
was  not  pretending  to  state  the  language 
which  It  was  claimed  had  been  used  In  mak- 
ing the  arrangement,  but  the  legal  effect  of 
such  arrangement.  If  mada  The  assignment 
of  tbe  second  mortgage  by  the  Richeys  to 
plaintiff  was  in  these  words:  "To  secure 
the  payment  of  the  Promissory  Note,  dated 
May  15th  1899,  at  Lone  Tree,  Iowa,  payable 
to  John  C.  Hunter  or  order,  for  $2,S00,  Inter- 
est six  per  cent  per  annum  until  paid,  and 
assigned  by  us  as  sureties  thereon,  we  hereby 
sign  to  said  John  C.  Hunter,  our  right,  title 
and  Interest  in  and  to  the  within  mortgage. 
J.  N.  Blchey,  N.  B.  Blchey."  In  legal  effect 
tbe  second  mortgage  by  tills  assignment  be- 
came collateral  security  to  the  plaintiff  for 
tbe  payment  of  the  note,  whether  the  RIcheys 
were  released  by  such  assignment  from  far- 
ther liability  or  not 

2.  A  letter  of  Mrs.  Porter  to  tbe  plaintiff, 
written  in  connection  with  the  preliminary 
negotiations  for  tbe  purchase  of  the  land, 
was  introduced  In  evidence  over  the  objection 
of  the  Rlcbeys,  and  It  is  claimed  that  there 
was  error  in  overruling  the  objection,  for  the 
reason  that  nothing  said  by  Mrs.  Porter 
would  be  binding  on  the  Richeys.  But  as 
showing  the  situation  with  reference  to  which 
the  agreement  between  plaintiff  and  the  Rich- 
es was  made,  we  think  the  letter  was  admis- 
sible. Henry  B.  Porter,  as  a  witness  for 
the  defendants,  had  referred  In  his  testimony 
to  the  fact  that  such  a  letter  had  been 
written.  We  think  the  letter  might  very 
properly  be  considered  for  what  it  was  worth. 
Certainly  there  was  not  prejudicial  error  In 
the  admission  of  the  letter,  and  tbe  Jury 
under  the  instructions  could  not  have  thought 
tbat  the  statements  of  Mrs.  Porter  were  m 
any  way  binding  upon  the  Rlcbeys.  C!on- 
fessedly,  at  the  time  this  letter  was  written, 
there  had  been  no  negotiations  between  plain- 
tiff and  the  Richeys  with  reference  to  tbelr 
becoming  sureties  on  the  note. 

&  It  Is  farther  urged  that  there  was  er- 
ror In  admitting  over  defendant's  objection 
the  testimony  of  one  Andrew  Hunter,  tbe 
son  of  plaintiff,  with  reference  to  a  conversa- 
tion between  him  and  J.  N.  Rlchey,  In  which 
tbe  latter  admitted  his  continuing  liability  as 
•urety  after  the  assignment  of  the  second 


mortgage  to  plaintiff.  It  Is  true  tbat  this 
admission,  if  established,  would  not  bind  N. 
B.  Rlchey,  but  it  was  certainly  competent 
as  to  J.  N.  Rlchey,  not  by  way  of  Impeach- 
ment but  simply  as  a  declaration  against  In- 
terest, and  to  be  considered  by  the  Jury  In 
connection  with  bis  testimony  given  In  his 
own  behalf.  If  this  declaration  was  admis- 
sible as  against  himself,  the  fact  that  it  would 
not  be  competent  as  against  N.  B.  Rlchey 
would  not  be  a  ground  for  excluding  It  from 
the  Jury.  We  find  no  error  In  the  case  re- 
lating to  the  submission  to  the  Jury  of  the 
question  whether  the  Rlcbeys  bad  been  r»> 
leased  from  tbelr  liability  on  tbe  note  as 
saretles. 

4.  On  behalf  of  the  defendant  Mrs.  Porter 
it  is  contended  that  there  was  a  previous  ad- 
judication as  to  her  liability  on  tbe  $2,600 
note;  Ciounsel  do  not  point  out  what  the  er- 
ror of  the  court  was  In  this  respect,  but  from 
the  pleadings  it  appears  that  "Mrs.  Porter 
specifically  pleaded  a  primr  adjudication,  and 
evidence  was  taken  on  that  issue,  and  that 
the  court  directed  a  verdict  In  plaintiff's  favor 
as  against  Mrs.  Porter,  thereby  holding  that 
there  was  no  prior  adjudication.  There  is 
not  tbe  slightest  doubt  In  our  minds  as  to 
the  correctness  of  this  roling.  The  prior  ad- 
judication relied  on  was  a  decree  of  fore- 
closure of  the  second  mortgage  on  default  In 
the  payment  of  taxes  in  tbe  sum  of  |26.61, 
which  by  the  terms  of  the  mortgage  au- 
thorized tbe  mortgagee  to  declare  "the  whole 
of  said  mortgage  due  and  unpaid"  on  such 
default  Such  decree  was  rendered  in  an 
action  brought  by  plaintiff  as  assignee  of 
the  second  mortgage  to  foreclose  the  same 
as  to  tbe  total  indebtedness  evidenced  by 
the  note.  The  only  evidence  as  to  what  was 
determined  In  such  action  Is  tbe  petition,  the 
decree,  and  tbe  entry  in  tbe  Judgment  docket 
In  the  petition  no  personal  Judgment  against 
the  defendants  In  the  action  was  aaked,  and, 
while  the  entry  In  the  docket  recites  a  Judg- 
ment against  Lucy  R.  Porter  and  Henry  E. 
Porter  for  the  full  amount  of  the  note,  the 
decree  simply  declares  a  foreclosure  and  or- 
ders a  special  execution,  and  does  not  recite 
any  personal  Judgment  against  the  defend- 
ants thereon. 

Taking  the  whole  record  together,  there  is 
no  evidence  that  any  personal  Judgment 
against  Mrs.  Porter  was  ever  entered,  nor  Is 
there  any  recital  In  the  decree  nor  showing 
otherwise  that  personal  service  was  had  on 
Mrs.  Porter.  It  must  be  borne  in  mind  that 
in  this  foreclosure  proceeding  plaintiff.  Hun- 
ter, was  suing  as  assignee  of  the  Richeys, 
who  were  liable  only  as  sureties.  Had  there 
been  no  assignment  the  Richeys  could  have 
foreclosed  as  against  Mrs.  Porter  only  for 
such  portion  of  the  indebtedness  as  th^ 
might  have  been  compelled  to  pay.  The  ptln- 
clpal  and  Interest  specified  In  the  note  were 
not  yet  due,  and  clearly  the  Richeys  could  not 
on  the  payment  of  taxes  foreclose  for  the  en- 
tire amount  of  the  note  and  Interest,  which 
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they  bad  not  yet  been  called  apon  to  pay. 
Under  the  record  we  are  clear  tbat  the  fore- 
closure by  Hunter  as  assignee  of  the  Rlcheya 
was  In  effect  a  proceeding  In  rem  only  for 
default  In  paying  the  sum  of  $26.61,  and  that 
the  balance  of  the  sum  realized  on  execution 
was  applied  as  a  credit  on  the  note  which 
was  not  yet  due.  But  whether  or  not  Hnnter 
as  assignee  of  the  Rlcbeys  might  declare  the 
principal  of  the  note  to  be  due  on  account 
of  the  default  in  the  payment  of  taxes,  In 
the  absence  of  evidence  that  Mrs.  Porter 
was  a  party  to  this  foreclosure  proceeding, 
either  by  personal  service  or  by  appearance, 
she  cannot  rely  upon  the  foreclosure  as  re- 
lieving ber  from  further  personal  liability. 
We  need  not,  therefore,  discuss  the  question 
whether,  if  she  bad  been  made  a  party,  the 
foreclosure  without  the  rendition  of  personal 
Judgment  against  her  would  estop  the  plain- 
tiff from  subsequent  proceedings  to  secure 
such  personal  Judgment  The  trial  court  gave 
the  Porters  credit  on  the  note  for  the  amount 
realized  In  the  foreclosure  proceeding,  and 
rendered  Judgment  against  Mrs.  Porter  for 
an  installment  of  interest  on  the  balance 
due  under  the  terms  of  the  note,  and  Mrs. 
Porter  certainly  has  made  no  legal  defense 
as  against  such  Judgment. 

The  Judgment  of  the  trial  court  on  the 
pleadings  and  evidence  as  against  Mrs.  Por- 
ter, and  on  the  verdict  of  the  Jury  as  against 
the  defendants  Rlchey,  la  therefore  affirmed. 


FUNK  et  al.  v.   CHURCH   &   FITZGER- 
ALD et  al. 
(Supreme  Court  of  Iowa.    Oct  23.  1906.) 

1.  DisinssAi.  AND  Nonsuit  —  Failubk  to 
Give  Security  foe  Costs— Dei.at  in  Fn.- 
INO  Bond. 

Code,  8  3848,  providing  that  an  action  in 
which  a  cost  bond  is  required  shall  be  dismissed 
if  a  bond  is  not  given  in  such  time  as  the  court 
allows,  does  not  require  the  court  to  dismiss  the 
action  where  the  Mnd  is  filed  a  day  late,  as  it 
may  extend  the  time,  and  its  refusal  to  dismiss 
will  be  considered  tantamount  to  sudi  exten- 
sion. 

2.  Pbircipai,  and  Aoint  —  Urauteobized 
Contract  of  Agent. 

Any  liability  on  a  contract  executed  by  the 
agents  of  the  vendor  in  their  own  names  with 
the  vendee,  whereby  they  agree  to  reimburse 
the  vendee  if  he  loses  the  land,  is  that  of  the 
agents  themselves,  and  not  of  the  vendor;  they 
not  being  authorized  by  him  to  execute  it  and 
not  pretending  to  have  acted  for  bim  tiierein. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  H  674-682.] 

3.  Indemnity— Accrual  of  Liability— Evi- 
dence to  Show  Loss. 

Loss  of  land  is  not  established,  within  an 
agreement  of  the  vendor's  agents  to  reimburse 
the  vendee  if  he  lost  the  land,  by  evidence  that 
a  company  informed  the  vendee  that  the  land 
belonged  to  it,  that  he  was  advised  by  an  at- 
torney tbat  the  company  owned  it  and  that  the 
companv  executed  a  deed  purporting  to  convey 
the  land  to  him ;  this  not  snowing  superior  title 
or  right  of  possession  in  the  company. 

Appeal  from  District  Court,  Lyon  County; 
Wm.  Hutchinson,  Judge. 


Action  on  contract    Judgment  as  prayed.. 
Defendants  appeal.    Reversed. 

E.  C.   Roacb,  for  appellaata.    Paraona   4r 
Rlnilcer,  for  appellees. 

LADD,  J.  Before  aniawerlng,  defendants 
moved  for  a  cost  bond,  owing  to  the  nonresi- 
dence  of  plaintifFs.  The  motion  was  con- 
fessed and  an  order  entered  requiring  such 
bond  to  be  filed  within  30  days.  The  bond 
was  filed  one  day  late,  and  owing  to  this 
the  defendants  moved  that  the  action  be 
dismissed.  The  motion  was  overruled.  Ap- 
pellants rely  on  section  3848  of  the  Code, 
which  directs  that  "an  action  in  which  a 
bond  for  costs  is  required  by  the  last  section 
shall  be  dismissed  if  a  bond  is  not  given 
In  such  time  as  the  court  allows."  Tills 
statute,  though  peremptory  In  form,  is  remedi- 
al in  character  and  should  be  construed  as 
directory.  The  statute  means  no  more  than 
that  upon  a  refusal  to  comply  with  the 
order  of  court  the  action  will  be  dismissed. 
But  the  court  may  extend  the  time,  and 
in  treating  the  bond  as  filed  in  time  the  ralins 
on  the  motion  to  dismiss  was  tantamount 
to  such  extension.  Rosenfeld  v.  Swartz  (R. 
I.)  47  Atl.  691;  Spalding  y.  Bainbrldge,  12 
R.  I.  244;  Dean  v.  Gannon,  37  W.  Va.  123, 
16  8.  B.  444;  Town  v.  Evans,  11  Ark.  9: 
Ex  parte  Jones  (Ala.)  3  South.  821;  11  Cyc. 
186.  Newbury  v.  Mfg.  Co.  (Iowa)  76  N.  W. 
615,  is  not  in  confiict  with  this  conclusion. 

As  a  result  of  negotiations  between  W. 
J.  Funk  and  Church  &  Fitzgerald,  as  agents 
of  H.  J.  Scrapps,  a  contract  of  sale  In  words 
following  was  executed  December  12,  1901: 
"Received  of  W.  J.  Funk  of  the  county  of 
Rock,  state  of  Minnesota,  whose  postofflce 
address  is  Steen,  the  sum  of  $20.00  on  account 
of  purchase  made  by  him  this  day  from  the 
undersigned  agent  or  broker  of  the  following 
described  real  estate  situated  In  the  county  of 
Stevens,  state  of  Minnesota,  to-wit:  The  west 
half  of  the  northwest  quarter  and  the  north 
half  of  the  southwest  quarter  and  the  east 
half  of  the  northwest  quarter,  section  seven 
township  123,  range  43,  Stevens  county,  con- 
taining 160  acres  of  deeded  land  and  80  acres, 
the  title  of  which  Is  to  come  from  the  Great 
Northern  Ry.  Co.,  or  the  l^ial  holders  there- 
of." The  remaining  conditions  relate  to  pay- 
ments and  the  transfer  of  title.  Neither  the 
agents  nor  Scrapps  controlled  the  title  to  Uie 
80  acres,  and  before  the  execution  of  a  deed 
to  the  160  acres  the  following  agreement 
was  entered  into:  "February  3rd,  1902. — 
We  agree  to  reimburse  W.  J.  Funk  for  $500.00 
if  he  loses  the  east  %  of  the  southwest  \i 
of  section  7-123-43.  Said  W.  J.  Funk  allow- 
ing one  hundred  dollars  for  each  year  occu- 
pied by  him.  [Signed]  Church  &  Fitzgerald 
W.  J.  Funk."  Thereafter  an  undivided  one- 
half  interest  in  the  contracts  was  assigned  to 
Wm.  Graber.  Later  Funk  sold  his  Interest 
in  the  160  acres  to  Graber  and  allowed  the 
latter  to  occupy  the  80  acres.    Undisturbed 
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possession  thereof  was  enjoyed  for  aboat  two 
years,  when  Fank  was  notified  by  an  agent 
of  the  St  Paul,  Minneapolis  &  Manitoba 
Railroad  Company  that  that  company  owned 
tlie  land,  and  be  mnst  get  ofF  or  purchase  It. 
Oraber  bought  the  land  and  In  this  action  re- 
covery on  the  last  agreement  Is  demanded; 
that  Is,  of  the  $600  less  $200,  to  be  deducted 
for  occupancy  during  the  two  years.  The 
defendants  contended  that  Scrapps,  and  not 
themselves,  was  liable  on  the  indemnity  con- 
tract This  Is  not  so;  for  they  were  not 
authorized  by  him  to  execute  It  nor  do  they 
pretend  to  have  acted  for  him  therein. 

It  Is  next  said  that  the  court  erred  in  not 
reforming  the  indemnity  agreement  so  as  to 
provide  against  indemnity  in  event  the  rail- 
road company  should  acquire  title.  It  ap- 
pears from  the  evidence  adduced  that  Scrapps 
did  not  claim  to  have  title  to  the  80  acres; 
nor  know  to  whom  It  belonged.  He  had  occu- 
pied It  for  some  time  and  the  defendants 
represented  that  Funk  might  be  able  to  con- 
tinue in  such  occupancy.  Of  the  considera- 
tion, $600  was  Included,  In  part,  at  least  be- 
cause of  the  transfer  of  this,  possession,  and, 
as  no  one  pretended  to  know  when  It  might 
be  terminated,  the  promise  of  indemnity  In 
evmt  It  were  lost  was  executed.  The  de- 
fendants testified  that  Its  purpose  was  to 
protect  Funk  against  squatters  or  others  who 
might  assert  homestead  rights  in  the  land, 
nnd  that  it  was  understood  that  as  Funk 
would  have  the  first  opportunity  to  purchase 
if  the  railroad  acquired  title,  in  that  event 
he  was  not  to  be  Indemnified.  In  this  they 
were  fully  corroborated  by  two  disinterested 
witnesses.  On  the  other  hand,  Funk  testified 
that  such  was  not  the  understanding,  that  the 
Indemnity  was  for  loss  to  the  company  or  any 
one  else.  In  view  of  the  record  as  thns  stat- 
ed, there  Is  much  force  in  the  argument  that 
the  court  should  have  accepted  the  testimony 
of  the  four  witnesses.  Instead  of  that  of  the 
one,  and  reformed  the  Instrument.  A  de- 
cision of  this  issue,  however,  is  unnecessary, 
as  we  find  that  the  evidence  wholly  failed  to 
establish  any  loss. 

By  Funk's  consent  Graber  was  in  posses- 
sion, and  ttiat  possession  does  not  appear  to 
have  been  dlstnrl)ed  by  the  interference  of 
any  one.  True,  the  agent  of  the  railway  com- 
pany told  Funk  the  land  belonged  to  It,  and 
the  company  executed  the  deed,  purporting 
to  convey  the  land,  to  Oraber.  But  neither 
of  these  circumstances  was  evidence  that  the 
company  in  fact  owned  the  land,  nor  was  the 
advice  of  some  attorney  In  Minnesota  that  it 
belonged  to  the  company,  so  that  there  was  no 
evidence  that  either  Funk  or  Graber  had 
ever  been  disturbed  In  their  possession  by 
any  one,  or  that  any  person  or  corporation 
having  a  superior  title  to  or  right  of  posses- 
sion of  the  land  had  claimed  the  same.  Until 
the  use  of  the  80  acres  was  interfered  with 
In  some  way  or  the  possession  or  title 
claimed  by  some  one  in  a  position  to  assert 


a  right  thereto  loss  of  the  land  was  not 
established.    On    this   ground   the   petition 
should  have  been  dismissed. 
Reversed. 


ANDRBWS  V.  MEaODITH  et  al. 
(Supreme   Court  of   Iowa.    Oct  23,  1906.) 

1.  BOUNDABIES — FenOBS — ^ACQXTUSCXKCK. 

Where  adjoining  landowners  treat  a  divi- 
sion fence  as  the  boundary  between  their  respec- 
tive farms  for  a  period  of  20  years,  the  fence 
will  ordinarily  be  regarded  as  marking  the 
true  boundary  line  between  them. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent   Dig.    Boundaries,   {(   ^2-242.] 

2.  SAicK—SirBVEY— Absent— EJiTXCT. 

Where  adjoining  landowners  had  treated  a 
division  fence  as  a  boundary  for  more  than 
20  years,  the  fact  that  they  agreed  to  a  survey 
was  Insnffident  to  overthrow  the  acquiescence 
in  the  fence  as  constituting  a  boundary  line^ 
there  lieing  no  agreement  that  either  par^ 
shonid  be  oound  to  accept  the  snrvey  as  fixing 
the  true  line. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Boundaries,  «(  232-242,  264-267.] 

3.  Sake— E2BTOFFEL. 

Where  a  division  fence  had  been  treated  by 
adjoining  owners  as  marking  the  boundary 
line  between  their  farms  for  a  period  of  20 
years,  and  after  a  survey  plaintiif  expressed 
nis  dissatisfaction,  and  defendants  were  fully 
advised  before  incurring  any  expense  by  con- 
structing a  fence  on  the  line  indicated  by  the 
survey  that  plaintiff  would  not  accept  sucli 
line,  plaintlfl  was  not  estoppel  to  Insist  that  the 
true  division  line  was  represented  by  the  orig- 
inal fence. 

[Ed.  Note.— For  cases  in  point  see  vol.  8,       ' 
Cent  Dig.  Boundaries,  K  2^-231.] 

Appeal  from  District  Court,  Keokuk  Coun- 
ty;   B.  W.  Preston,  Judge. 

Controversy  over  boundary  line  resulted  in 
a  decree  against  defendants  as  prayed,  and 
from  It  they  appeal.     Affirmed. 

Talley  &  namilton  and  Stockman  &  Hamil- 
ton, for  appellants.  Bro\vn  &  Willco<4:son, 
for  appellee. 

LADD,  J.  Plaintiff  owns  the  north  H  of 
the  northeast  ^,  of  section  22,  township  74 
north,  of  range  11,  and  the  defendant,  M. 
Margaret  Meredith,  owns  the  south  %  of  the 
same  quarter  section.  A  rail  fence  has  mark- 
ed the  division  between  these  tracts,  save 
three  or  four  rods  on  the  west  end,  for  38 
years.  There  was  a  small  patch  of  land  cov- 
ered with  brush  in  the  southwest  comer  of 
plaintiff's  farm,  and  another  in  the  north- 
west comer  of  the  W  now  belonging  to  de- 
fendant between  which  there  was  no  parti- 
tion fence  until  about  20  years  ago.  The 
brash  was  then  removed  by  De  Armond,  the 
owner  of  defendant's  land  at  that  time,  and 
a  wire  fence  constructed  from  the  end  of 
the  rail  fence  on  to  the  west  line.  Since 
then  the  owners  have  occupied  and  cultivated 
the  respective  tracts,  save  possibly  the  two 
or  three  acres  formerly  In  brush,  up  to  the 
division  fence,  which  they  have  treated  as 
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the  bonndary.  Having  done  ao  for  20  yean, 
the  fence  is  to  be  regarded  as  marking  the 
true  boundary  between  the  reajjectlve  farms, 
unless  this  conclnsion  is  obviated  by  other 
circnmstances  shown  on  the  trial.  Miller  t. 
Mills  County,  HI  Iowa,  664,  82  N.  W.  1088; 
O'Callagan  t.  Whlsenand,  119  Iowa,  S66,  83 
N.  W.  579.  In  April,  1903,  defendant  J.  C. 
Meredith  claims  to  have  spoken  to  plaintiff 
about  having  their  farms  surveyed,  and  that 
plaintiff,  in  connection  with  Captain  Baker, 
whose  land  Joined  defendant's  on  the  west, 
agreed  to  Join  in  meeting  the  expenses  of 
such  survey,  and  authorized  Meredith  to  em- 
ploy a  surveyor.  This  was  done,  and  E.  B. 
Kerr,  the  county  surveyor,  undertook  the 
work.  His  measurements  Indicated  that  the 
true  line  Is  about  15  feet  north  of  the  fence 
at  one  end  and  20  feet  at  the  other.  l%e 
plaintiff  was  present  when  the  surveying  was 
done  and  expressed  his  dissatisfaction.  Each 
of  the  parties  paid  one-third  of  the  cost 
There  is  testimony  to  the  effect  that  snb- 
sequKitly  plaintiff,  after  talking  with  De 
Armond,  stated  that  he  had  become  satis- 
fied with  the  survey.  Later  Meredith  offered 
to  pay  him  $31  for  a  narrow  strip  of  land  on 
the  west  end  of  plaintiff's  farm  to  enable 
the  former  to  go  to  other  land  belonging  to 
his  wife;  that  plaintiff  said  "If  I  deed  that 
strip  to  yon,  how  about  moving  the  fence?" 
To  which  Meredith  replied,  "Ton  need  not 
worry  about  that ;  if  I  live  we  will  not  move 
the  fence  until  late  in  the  fall  so  as  to  get 
the  fence  in  before  the  ground  freezes  up." 
Thereupon  plaintiff  conveyed  the  strip, 
though  he  accepted  but  $30  in  payment. 
Plaintiff  denied  entering  into  the  arrange- 
ment for  the  survey,  claiming  that  it  was 
Ilia  son  instead,  and  denied  making  the  state- 
ment attributed  to  blm.  For  the  purposes  of 
this  case  the  version  of  Meredith  may  be  ac- 
cepted. It  will  be  observed  that  the  division 
line  between  the  parties  was  not  mention- 
ed, nor  was  there  any  agreement  by  which 
either  was  bound  to  accept  the  survey  as 
fixing  the  true  line  between  them.  Under 
these  circumstances,  it  cannot  be  said  that 
having  a  survey  made  was  sufficient  to  over- 
throw an  acquiescence  of  more  than  20  years, 
nor  to  estop  plaintiff  from  insisting  that  the 
line  fixed  by  the  snrveyor  was  erroneous.  It 
was  merely  an  arrangement  to  have  meas- 
urements made  and  the  lines  run,  but,  in  the 
absence  of  some  understanding  to  that  ef- 
fect, neither  party  was  l)pund  to  accept  the 
results  of  such  survey.  Nor  is  either  es- 
topped from  insisting  that  the  boundary  line 
was  another  ttian  that  indicated  by  the  sur- 
vey. No  expense  was  incurred  on  the  under- 
standing that  the  new  line  would  be  ac- 
cepted; and  hence  there  was  no  prejudice 
upon  which  an  estoppel  might  be  based.  If 
the  plaintiff,  after  the  survey  was  made,  ex- 
pressed his  satisfaction,  which  he  denies,  the 
defendants  were  fully  advised,  before  in- 
curring any  expense  by  constructing  the  fence 


on  the  line  Indicated  by  the  surveyor,  that  he 
would  not  accept  such  line,  and  that  if  they 
proceeded  with  the  fence  be  would  enjoin 
them  from  so  doing.  The  case  is  clearly  to 
be  distinguished  from  Kitchen  v.  Otiantland 
(Iowa)  106  N.  W.  ser.  There  the  defendant 
agreed  that  the  fence  was  not  on  the  tme 
line,  and  plaintiff  made  improvements  accord- 
ing to  the  line -of  the  survey  In  reliance  there- 
on and  each  had  agreed  it  should  consti- 
tute the  boundary  between  them.  Here  no 
discussion  occurred  prior  to  tlie  survey  as  to 
what  lines  should  be  run  or  located.  Nor 
did  the  plaintiff  indicate  a  doubt  as  to 
the  old  fence  marking  the  boundary  until 
long  after  the  survey  had  been  made,  and 
then  he  changed  his  position  before  the  de- 
fendants had  Incurred  any  expense  wliatever 
in  reliance  on  the  accuracy  of  the  survey  by 
Kerr.  Appellant  also  relies  upon  what  oc- 
curred in  connection  with  the  purchase  of 
the  strip  of  land.  This  liad  relation  to  the  re- 
moval of  the  fence,  and,  if  Meredith  is  to  be 
believed,  plaintiff  exacted  a  promise  that  this 
would  not  be  done  until  late  in  the  season. 
Surely,  such  an  .understanding  as  it  Is  not 
Inconsistent  with  would  not  preclude  plain- 
tiff from  insisting  that  the  fence  should  not 
be  niored  at  all  for  the  reason  that  It  was 
now  on  the  true  boundary. 

The  decision  of  the  trial  court  was  right, 
and  the  decree  Is  afdrmed. 


VAN   ZUUK    V.    POTHOVBN   et   aL 

(Supreme  Court  of  Iowa.    Oct  24,  1806.) 

Pabtnkbship  —  DissoLunon  —  OLAJua  — 
ArxowAROX  Agairbt   Fibv. 

Two  sum*  of  money  were  paid  to  one  of 
the  members  of  a  firm,  as  township  clerk,  one 
of  which  was  deposited  by  him  In  a  bank  to 
the  credit  of  the  firm,  hot  the  other  was  not 
shown  to  have  ever  been  applied  to  the  firm's 
benefit.  It  was  also  proved  that  all  the  money 
deposited  to  the  credit  of  the  firm,  which  the 
clerk  acquired  by  virtue  of  his  office,  was  sub- 
sequently paid  out  on  projwr  claims  against 
the  township.  Held,  that  neither  of  the  soma 
so  received  oy  the  clerk  constituted  a  proper 
claim  on  the  part  of  the  township  against  the 
assets  of  the  firm  on  dissolution  as  against 
firm  creditors. 

Appeal  from  District  Court,  Mahaska 
County ;  John  T.  Scott,  Judge. 

Action  in  equity  to  wind  up  the  affairs  of 
a  partnership.  A  receiver  was  appointed, 
and  a  claim  on  behalf  of  Black  Oak  township 
in  Mahaska  county  against  the  partnership 
was  filed  with  such  receiver.  Upon  hearing 
before  the  court,  the  claim  was  disallowed, 
and  the  claimant  appeals.    Affirmed. 

McC<^  ft  McCoy  and  J.  B.  Bolton,  for  ap- 
pellant 6.  O.  Gaass,  W.  H.  Keating,  W.  O. 
Van  Derploeg,  H.  H.  Sheriff,  P.  H.  Bosquet, 
Irving  C.  Johnston,  and  Shangle  &  (}ord<Mi, 
for  appellees. 

BISHOP,  J.  At  and  prior  to  the  com- 
mencement of  the  action,  Henry  Fothovea 


Digitized  by 


Google 


lo-vra) 


AUSTIN  T.  SMITH  &  HOLLIDAT. 


and  A.  B.  Van  Zauk  were  partners  engaged 
in  boslneaB  at  Leigbton,  Mahaska  county. 
They  operated  a  general  store  and  this  branch 
of  their  bnslnesa  was  conducted  under  the 
partnership  name  of  Pothoven  &  Oo.  They 
also  operated  a  lumber  bnslnesa  and  this  was 
under  the  partnership  name  of  Van  Zuuk  & 
Ck).  This  action  was  brought  by  Van  Zunk  to 
dissolve  the  several  partnerships,  and  to  wind 
up  the  partnership  affairs.  The  receiver  hav- 
ing taken  charge  of  the  business,  the  credit- 
ors were  notified,  and  a  number  thereof  filed 
their  claims  with  such  receiver,  among  others 
being  the  appellant  Black  Oak  township.  The 
receiver  declined  to  allow  the  claim  of  said 
township  and  went  before  the  court,  and,  by 
report  filed,  represented  that  he  was  unable 
to  determine  the  validity  of  snch  claim  and 
asked  for  instructions.  A  time  for  hearing 
was  fixed  by  the  court  and  due  notice  thereof 
given  to  all  parties  in  interest  The  claim 
of  appellant  was  for  the  sum  of  fl82.49,  and, 
before  the  hearing,  appellant  filed,  in  con- 
nection with  certain  objections  not  necessary 
to  be  noticed  in  this  connection,  a  statement 
in  explanation  of  its  claim.  Therein  It  is 
said  that  Henry  Pottaoven  was  townslilp 
clerk  of  said  township  for  several  years  pre- 
vious to  this  action;  that  as  such  clerk  he 
drew  out  of  the  county  treasury  of  Mahaska 
county  various  sums  of  money  belonging  to 
said  township,  and  appropriated  the  game 
to  the  use  of  said  partnership ;  that  the  sum 
claimed  is  the  balance  of  the  amounts  so  ap- 
propriated. And  the  contention  is  that  the 
moneys  belonging  to  claimant  having  been  so 
used  for  the  benefit  of  said  partnerships,  an 
order  should  be  made  for  payment  by  the  re- 
ceiver of  the  sum  claimed.  To  the  claim  thus 
made  other  claiming  creditors  filed  objec- 
tions, the  sul»tance  thereof  being  that  no 
part  of  the  Inon^s  belonging  to  claimant 
and  coming  Into  the  hands  of  said  Pothoven 
was  used  in  the  business  of  either  of  said 
partnerships;  further,  that  the  claim  in  fa- 
vor of  the  township,  if  any  It  has,  is  against 
Pothoven  individually  and  not  against  either 
of  said  partnerships.  A  trial  was  had  under 
the  issue  thus  formed,  resulting  in  the  decree 
dismissing  the  claim  of  the  township. 

The  two  principal  amounts  drawn  from  the 
county  treasury  by  Pothoven  as  township 
clerk  was  one  in  May,  1904,  in  the  sum  of 
1934.53  and  one  In  November  of  ttiat  year  In 
the  sum  of  $488.60.  In  respect  of  the  sum 
first  received  It  appears  without  question 
that  the  county  treasurer's  check  to  Pothoven 
was  deposited  by  bim  in  a  bank  to  the  credit 
of  Pothoven  &  Co.  It  was  contended  upon 
the  trial,  however,  that  all  of  said  money 
was  subsequently  drawn  out  by  Pothoven 
and  used  in  paying  proper  claims  against  said 
township,  and  In  the  decree  the  court  made 
an  express  finding  that  all  of  said  sum  had 
been  fully  accounted  for  and  paid  out  on 
township  Indebtedness.  We  have  gone  over 
the  evidence  as  contained  in  the  abstract 
1O0N.W.— 1» 


and  conclude  that  the  finding  was  fully  war- 
ranted. It  must  be  confessed  that  the  record 
is  somewhat  confused,  and  we  shall  not  at- 
tempt in  this  opinion  to  enter  upon  an  anal- 
ysis of  the  evidence.  We  are  content  to  ap- 
prove of  the  finding  as  made  by  the  court  be- 
low. In  respect  of  the  further  sum  received 
from  the  county  treasurer  by  Pothoven,  it 
must  be  said  that  a  careful  reading  of  the 
evidence  falls  to  disclose  that  any  iwrtlon 
thereof  found  its  way  Into  the  treasury  of 
either  of  said  partnerships.  No  argument 
ought  to  be  required  to  make  It  clear  that  in 
such  fact  situation  there  is  no  ground  for 
holding  the  township  claimant  to  be  a  part- 
nership creditor  and  as  such  entitled  to  par- 
ticipate In  the  partnership  assets  in  the  hands 
of  the  receiver.  Its  claim  is  one  against  Pot 
hoven  alone.  It  follows  that  the  decree  must 
be,  and  It  is,  affirmed. 


AUSTIN  V.  SMITH  &  HOLLIDAX  et  al. 
(Supreme  Ck>urt  of  Iowa.    Oct  24,  190&) 

1.  Affeai/— Bbbob  in   StrsTAiRiRo  A  Ohai.- 

LEROE  FOB  CAUSE. 

The  error  in  sustaining  the  challenge  Of  a 
juror  for  cause  was  without  prejudice,  where 
it  was  not  shown  that  the  party  complaining 
did  not  waive  peremptory  challenges  and  ac- 
cept the  jury  as  impaneled. 

[Bd.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  f  4125.] 

2.  Sauk  —  Exclusion  or  Evidence  —  Habm- 
LESS  Ebbob. 

The  error  In  sustaining  objections  to  a  ques- 
tion asked  a  witness  is  rendered  harmless,  where 
he  is  permitted  thereafter  to  fully  answer. 

[Ed.  Note, — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  4194-4199.1 

3.  BVIDENCB— HXABSAT— ADUIBBIBIUTT. 

Where,  in  an  action  for  the  price  of  cattle 
sold  at  a  public  sale,  the  issue  was  as  to  the 
amount  of  the  bid,  a  witness  testifying  to  the 
amount  thereof,  in  explaining  why  tus  atten- 
tion waa  directed  to  the  sale,  could  not  detail  a 
conversation  with  the  seller  in  the  absence  of 
the  buyer. 

4.  Appeal— Habjilebs    Ebbobt— Exakiratioh 
OF  Witness— IMPBOPEB  Questions. 

The  error  in  asking  a  witness  a  question 
whether  he  had  filed  a  petition  in  bankruptcy 
was  rendered  Itarmless  by  the  court  sustaining 
an  objection  thereto. 

[Ed.  Note.— For  cases  in  point  see  vol.  8, 
Gent  Dig.  Appeal  and  Error,  U  4135,  4140- 
4145.] 

5.  Save. 

The  error  In  overruling  an  objection  to  an 
improper  question  asked  a  witness,  wtiich  he  did 
not  answer,  was  not  prejudicial. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {{  4140-4146.] 

6.  Sales— AonoR  fob  Pubchase  Pbick— Rb- 

OOVEBT — RXCOVKBT    OF    REASONABLE    VaLUB 

or  Pbopebtt  Sold. 
Where  the  petition,  in  an  action  for  the 
price  of  cattle  sold,  alleged  that  the  price  for 
which  they  were  sold  was  the  reasonable  value 
thereof,  a  recovery  of  the  reasonable  value 
was  rightfully  denied. 

7.  Tendkb— Excuses  fob  Failubb  to  Maki 
Tehdeb. 

Where  a  seller  stated  to  the  buyer  that  he 
would  not  accept  a  note  for  the  purchase  pric«^ 


Digitized  by 


Google 


290 


109  NORTHWESTERN  REPORTER. 


(Iowa 


it  was  immaterial  whether  the  buyer  actoallr 
tendered  the  note. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {§  29-^2,  47-63.] 

8.  TBIAI/— lilHITINO   NUMBEB  OF  WiTNBSBES— 
AtTTHOBITT  OF  COUBT. 

Where,  in  an  action  for  the  price  of  cattle 
sold  at  a  public  sale,  the  issues  involved  the 
amount  of  the  buyer's  bid,  etc,  and  more  than 
200  persons  were  present  at  the  sale,  the  court 
did  not  abuse  its  discretion  in  limiting  the 
number  of  witnesses  on  any  issue  to  five. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {§  133-136.] 

9.  New  Tbialt— Miscohduot  of  Jxjvz. 

The  affidavit  of  a  party  to  an  action,  aver- 
ring that  he  heard  the  jurors  in  discussing  the 
case  in  the  jury  room  refer  to  a  witness  as 
having  gone  Into  bankruptcy  and  as  having 
removed  from  the  state,  without  showing  that 
his  evidence  waa  rejected,  fails  to  show  mis- 
conduct of  the  jurors. 

Appeal  from  District  Court,  Wayne  Coun- 
ty;   H.  K.  Evans,  Judge. 

The  defendant  bought  cattle  at  plaintiflF's 
public  sale,  and  this  action  is  for  the  aggre- 
gate of  the  prices  bid.  The  Issues  tried  were : 
(1)  Whether  20  head  of  steers  sold  for  $45.4S 
per  head,  as  alleged  by  plaintiff,  or  for  $85.- 
45,  as  contended  by  defendants;  (2),  wheth^ 
plaintiff  waived  settlement  prior  to  the  re- 
moval of  the  property  from  his  farm,  this 
being  forbidden  by  the  terms  of  sale;  and 
(3)  the  amount  of  compensation  for  two 
days'  pasturage  for  the  cattle.  There  was 
a  verdict  for  defendants,  but,  as  the  evidence 
showed  without  dispute  that  |2.50  was  doe 
plaintiff  for  pasturing  the  cattle,  judgment 
was  entered  against  defendants  for  this 
amount  and  part  of  the  costs  by  their  con- 
sent, and  against  plaintiff  for  the  remainder 
of  the  costs.   The  plaintiff  appeals.   Affirmed. 

Howell  &  Elgin,  for  appellant  Miles  & 
Steele,  for  appellee. 

PER  CURIAM.  Appellant  raised  and  haa 
argued  38  points,  none  of  which  demand 
extended  discussion.  Complaint  is  made  of 
sustaining  the  challenge  of  a  Juryman  for 
cause.  If  the  ruling  was  erroneous,  which 
it  was  not.  It  was  without  prejudice,  for  it 
was  not  shown  but  that  plaintiff  may 
have  waived  peremptory  challenges  and  ac- 
cepted the  jury  as  Impaneled.  All  the  rul- 
ings on  admission  of  evidence  were  either 
correct  or  without  prejudice.  Several  ques- 
tions propounded  to  the  witness  Johnson 
were  leading,  and  tor  this  reason  objections 
were  rightfully  sustained;  but  If  this  were 
not  so,  he  was  i)ermltted  Immediately  there- 
after to  answer  fully.  Inquiry  was  made  of 
him  as  to  how  he  came  to  notice  particularly 
the  prices  for  which  the  cattle  sold.  No  ob- 
jection was  made  to  the  question,  but  his  an- 
swer stating  what  Austin  said  to  him  was 
stricken  out  As  this  was  not  In  the  presence 
of  the  defendant,  the  ruling  was  correct.  Un- 
der the  guise  of  explaining  why  his  attention 
was  directed  particularly  to  the  sale  of  the 
cattie,  he  ongbt  not  to  be  permitted  to  de- 
tail a  conversation  with  Austin.     As  said. 


there  was  no  objection  to  explaining  wby 
bls  attention  was  directed  particularly,  as 
that  It  was  owing  to  a  request  or  conver- 
sation with  Austin.  Whether  any  other 
cattie  sold  well  was  immaterial  to  any  Issue 
in  the  case.  On  cross-examination,  the  wit- 
ness was  asked  whether  he  was  the  same 
Johnson  who  had  recently  filed  a  petition  In 
bankruptcy.  This  was  Improper,  and  must 
have  been  understood  to  be  such  by  counsel 
for  appellee.  But  the  objection  was  sustain- 
ed, and,  as  there  was  no  answer,  and  the 
Inquiry  was  not  followed  up,  prejudice  can- 
not be  inferred.  The  witness  Hillyer  was 
asked  bow  the  cattle  compared  with  some 
he  had  formerly  owned.  The  objection  of 
plaintiff  was  overruled,  but  there  was  no 
answer.  For  this  reason,  whether  the  rul- 
ing was  correct  has  no  l>earlng  on  the  case. 
Recovery  of  the  reasonable  value  of  the  steers 
was  rightly  denied,  for  the  reason  that  plain- 
tiff expressly  alleged  in  an  amendmoit  to 
the  petition  "that  the  respective  prices  for 
which  said  stock  were  bid  off  was  the  rea- 
sonable value  thereof."  If  the  cross-exami- 
nation of  HoUlday  with  respect  to  tender- 
ing the  note  tor  the  cattle  was  unduly  cnr- 
talled,  this  was  without  prejudice,  for  Austin 
admitted  that  be  told  the  former  he  would 
not  accept  the  note.  This  l>eing  true.  It  is 
immaterial  whether  the  note  was  tendered 
at  all.  The  age  at  which  Austin  tiegan  busi- 
ness had  no  bearing  on  any  Issue  in  the  case. 
The  number  of  witnesses  to  any  point  was 
limited  to  five.  This,  according  to  the  state- 
ment of  the  presiding  Judge,  had  been  the 
rule  in  that  district  for  many  years.  As 
more  than  200  persons  were  present  at  the 
sale,  the  necessity  of  some  limitation  of  the 
number  of  witnesses  was  apparent,  and 
In  fixing  five  as  a  limit  there  was  no  abuse 
of  discretion.  That  the  number  would  be 
limited  must  have  been  apparent  to  the  at- 
torneys trying  the  case  at  the  outset  and 
for  this  reason  the  appellant  ought  not  to 
be  heard  to  complain  that  the  order  was  not 
entered  earlier  in  the  trial.  The  authority 
of  the  court  to  limit  the  number  of  witnesses 
which  may  be  called  up'on  any  issue  has 
been  settled  too  long  to  require  any  discus- 
sion at  this  time.  The  instructions  includ- 
ed those  requested  in  so  far  as  correct.  The 
answer  alleged  that  plaintiff  consented  to 
the  removal  of  the  cattie  prior  to  settiemoit, 
and  the  evidence  was  sufficient  to  carry 
the  case  to  the  jury  on  this  Issue.  Whether, 
had  defendants  taken  the  cattle  without 
such  consent,  they  would  have  been  gnilty 
of  conversion,  Is  not  before  us,  for  the 
court  directed  the  jury  that,  unless  the 
plaintiff  waived  settlement  before  removal, 
their  verdict  should  be  for  the  plaintiff. 
The  affidavit  of  Austin  of  what  be  heard 
the  Jury  say  does  not  indicate  misconduct 
on  their  part  At  the  most,  It  shows  that 
in  the  talk  some  of  the  Jurors  referred 
to  Johnson  as  having  gone  into  bankruptcy 
and  his  removal  to  Kansas,  but  it  did  not 
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show  that  his  evidence  was  rejected  on 
either  or  both  of  these  grounds.  A  case 
Is  seldom  before  a  Jury  In  which  all  of 
the  Jurors  are  unacquainted  with  the  wlt- 
nefisefi,  and  doubtless  some  of  these  knew 
Johnson.  They  had  a  right  to  reject  his 
testimony.  If  they  disbelieved  him.  The 
grounds  for  so  doing,  If  they  rejected  his 
testimony,  do  not  appear.  Ordinarily  such 
reasons  Inhere  in  the  verdict,  and  it  cannot 
be  disturbed  owing  to  what  a  litigant  may 
have  learned  by  listening  through  a  keyhole. 
The  contention  that  the  verdict  Is  unsupport- 
ed by  the  evidence  Is  without  merit  Neither 
can  the.  claim  that  the  Jury  In  passing  on 
the  main  Issue  overlooked  the  Item  of  pas- 
turage be  said  to  Indicate  passion  and  preju- 
dice. Their  attention  was  centered  on  the 
main  Issue,  and  this  small  Item  must  have 
been  overlooked.  The  court  rightly  corrected 
the  error  In  entering  the  Judgment  Counsel 
also  complain  of  what  he  designates  the 
unconscious  bias  of  the  court  The  record 
utterly  falls  to  support  the  criticism.  Per- 
sistency against  rulings  was  met  with  firmness. 
The  court  rightly  prohibited  a  discussion  of 
its  rulings  to  the  Jury  and  properly  held 
remarks  with  reference  to  the  relative  privi- 
lege of  a  banker  and  farmer  out  of  places 
A  careful  examination  of  the  record  has 
convinced  us  that  each  party  was  accorded 
a  fair  trial,  and  that  the  verdict  has  such 
support  In  the  evidence  that  we  ought  not 
to  interfere. 
The  judgment  Is  affirmed. 


McLennan    et    at    V.    FARMERS'    SAV. 
BANK  OF  ABISPB. 

(Supreme  Court  of  Iowa.    Oct  28,  190&) 

Barks  and  BAitKina — Dsposris— Funds  of 
Pbbsoh  Otheb  Than  DEPOsrros— Applioa- 

nON  TO  DCBTS  DUK  TO  BANK. 

B.  was  a  stock  buyer  and  W.  his  agent, 
who  purchased  on  commission.  W.  purcbased 
bogs,  and  B.  paid  for  them,  but  as  a  full  car 
Idad  had  not  oeen  purchased,  and  aa  B.  was 
absent  and  W.  without  funds,  it  was  arranged 
between  W.  and  M.,  the  cashier  of  a  bank, 
that  M.  should  famish  the  funds  necessary 
to  make  up  a  car  load,  on  condition  that  the 
iMgs  were  to  belong  to  M. ;  W.  to  have  no  in- 
terest in  the  hogs  except  his  commission.  W. 
parchaaed  enough  hogs  to  make  up  a  car  load, 
drawing  checks  on  the  bank,  but  the  checks 
were  not  entered  on  the  books.  W.,  without 
the  knowledge  of  B.  or  M.,  sent  the  bogs  to 
commiMion  merchants  with  whom  W.  had  pre- 
vloosly  done  business ;  the  shipment  being  made 
in  the  name  of  W.  through  mistake  of  the  rail- 
road agent  The  commission  merchants,  in  ac- 
cord with  a  previous  custom,  deposited  the  pro- 
ceeds of  the  nogs  in  a  bank  to  the  credit  of  the 
bank  of  which  M.  was  cashier,  and  on  receipt 
of  an  "advice"  of  the  deposit  the  latter  bank 
credited  the  amount  on  notes  of  W.  held  by 
it  Held,  that  B.  and  M.  were  entitled  to  re- 
cover the  proceeds  from  the  bank. 

Appeal  from  District  Court,  Union  Coun- 
ty; H.  K.  Evans,  Judge. 

Action  to  recover  a  sum  of  money  received 
by  defendant  as  the  proceeds  of  certain  hogs 


shipped  from  Shepard  In  Union  county,  this 
state,  to  St  Joseph.  Mo.  It  Is  claimed  that 
the  hogs  belonged  to  plalntlfF,  and  that  by 
mistake  they  were  shipped  In  the  name  of 
one  J.  .R.  Webb,  and  that  when  the  bank  re- 
ceived the  proceeds  of  the  shipment  It 
wrongly  applied  It  upon  a  debt  owing  it  by 
said  Webb.  Defendant  denied  practically  all 
the  allegations  of  the  petition,  and  upon  a 
trial  to  the  court,  a  Jury  being  waived,  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

SnlUvans    &   Fry,    for   appellant    H.    P. 
Armltage  and  Mllllgan  &  tiee,  for  appellees. 

DBBMBR,  J.  C  O.  Breed  was  a  stock 
buyer,  and  J.  R.  Webb  was  his  agent  who, 
upon  commission,  purchased  hogs  for  ship- 
ment After  Webb  purchased  stock  he 
furnished  a  statement  to  Breed,  and  be 
(Breed)  paid  for  the  animals  bought  and 
shipped  them  in  his  own  name.  At  the  time 
of  the  transaction  In  question  Webb  was  in- 
debted in  a  large  amount  to  the  defendant 
the  Farmers'  Bank,  upon  his  own  account 
Webb  had  purcbased  hogs  for  Breed  to  the 
amount  of  $44.66,  and  for  which  Breed  had 
luld,  when  he  (Breed)  was  called  away  from 
home,  and,  as  a  full  car  load  bad  not  been 
purchased,  and  as  Webb  was  without  funds 
and  Irresponsible,  it  was  arranged  between 
Webb  and  plaintiff  McLennan,  who  was 
cashier  of  the  Citizens'  Bank  of  Afton,  that 
he  (McLennan)  would  furnish  the  funds 
necessary  to  make  up  a  car  load  of  hogs  up- 
on condition  that  the  hogs  were  to  belong  to 
McLennan,  be  shipped  in  the  name  of  his 
bank,  and  the  proceeds  to  be  returned  there- 
to; Webb  to  have  no  Interest  therein  save  his 
commission.  Pursuant  to  this  arrangement 
Webb  purchased  enough  hogs  to  make  up 
a  car  load,  drawing  his  own  checks  upon 
the  Citizens'  Bank  of  Afton  In  payment 
'  therefor.  These  checks  were  paid  by  Mc- 
Lennan, but  were  not  entered  upon  the  books 
of  the  bank;  the  checks  being  used  simply  as 
a  means  of  settlement  between  Webb  and 
McLennan.  When  the  car  was  ready  for 
shipment  Webb,  without  the  knowledge  or 
consent  of  either  of  the  plaintiffs,  and  entire- 
ly upon  his  own  motion,  directed  that<lt  be 
sent  to  a  commission  firm  in  St.  Joseph,  Mo., 
with  which  he  (Webb)  had  theretofore  done 
business,  and  in  conformity  to  a  prior 
custom,  and  without  express  direction  from 
any  one,  this  commission  firm  remitted  the 
proceeds  of  the  car  of  hogs,  or  sent  a  letter 
of  advice  to  the  defendant  bank  for  the 
credit  of  Webb.  Upon  the  receipt  of  this 
advice,  defendant  applied  the  amount  there- 
of upon  Webb's  past-due  Indebtedness  to  It 
Plaintiffs,  Breed  and  McLennan,  bring  this 
action  to  recover  the  proceeds  of  the  hogs, 
claiming  that  the  animals  were  by  mistake 
billed  and  shipped  in  the  name  of  Webb, 
who  was  a  mere  agent  for  the  plaintiffs,  and 
that  tliey  In  fact  were  and  are  the  owners 
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of  tbe  hogs  and  the  proceeds  thereof;  Webb 
hBTlnK  no  Interest  therein  save  his  commiB- 
sion.  No  question  is  made  regarding  tbe 
joinder  of  plaintiffs,  nor  Is  there  any  issue  re- 
garding their  right  to  sue.  Something  Is 
said  in  argument  about  these  propositions, 
but  It  affirmatively  appears  that  they  were 
not  presented  to  or  passed  upon  by  the  trial 
court    We  go,  then,  directly  to  the  merits. 

Counsel  for  defendant  contend  that  the 
proceeds  from  tbe  sale  of  the  hogs  came  Into 
the  possession  of  the  bank  as  the  property 
of  Webb  without  notice  tliat  any  other  per- 
son had  any  claim  or  right  thereto,  and  that 
it  was  legally  justified  In  applying  same  up- 
on Webb's  Indebtedness  to  It  They  rely  up- 
on Waters  v.  Bank,  65  Iowa,  234,  21  N.  W. 
682.  School  Dist  T.  Bank,  102  Mass.  174, 
and  other  cases.  In  our  opinion,  these  cases 
are  not  applicable  to  the  facts  now  before 
us.  Here  titie  hogs  were  to  be  and  were  the 
property  of  the  plaintiffs.  Without  their 
knowledge  or  consent  they  were  shipped  tn 
the  name  of  Webb,  he  having  no  title  there- 
to. The  commission  house,  without  direction 
from  any  one,  but  relying  upon  a  previous 
custom,  caused  to  be  deposited  in  tbe  Stock 
Yards  Bank  at  St  Joseph,  Mo.,  for  the  credit 
of  defendant  the  proceeds  of  the  hogs  as 
coming  from  J.  K.  Webb.  Upon  the  receipt 
of  "advice"  of  this  deposit  defendant  credit- 
ed the  amount  thereof  upon  various  notes 
which  it  held  signed  by  Webb.  Defendant 
received  nothing  but  this  advice  from  the  St 
Joseph  bank,  and  It  is  manifest  that  the  law 
merchant  has  nothing  to  do  with  the  case. 
Webb  made  no  deposit  with  the  defendant  or 
with  the  St  Joseph  bank,  and  he  did  not 
direct  that  returns  should  be  made  to  de- 
fendant or  deposits  made  to  its  credit  on  his 
<>pbalf.  Neither  of  plaintiffs  gave  directions 
that  tbe  stock  should  be  shipped  in  Webb's 
name,  or  that  Webb  should  have  credit  with 
the  proceeds,  nor  did  Webb  direct  the  ship- 
ment in  his  name. 

Tbe  sole  question  Is,  who  Is  entitled  to  the 
proceeds  of  these  hogs?  There  are  no 
equities  in  defendant's  favor,  for  it  came  In- 
to possession  of  the  funds,  or  such  possession 
as  it  had.  solely  through  a  mistake,  and 
without  any  laches  on  plaintiffs'  part  If 
the  hogs  belonged  to  plaintiffs,  they  are, 
under  this  record,  entitled  to  tbe  proceeds 
thereof. 

The  action  is  at  law,  and.  If  there  be  any 
evidence  to  sustain  tbe  finding  of  the  trial 
court  upon  this  proposition,  the  judgment 
should  be  affirmed.  Turning  to  the  record, 
we  find  ample  evidence  that  Webb  was 
buying  for  Breed  simply  upon  commission, 
that  he  had  no  interest  in  tbe  hogs,  and  that 
he  (Breed)  did  not  authorize  Webb  to  ship 
In  bis  own  name.  After  Breed  left  home, 
Webb  explained  the  situation  to  McLennan, 
and  McLennan  told  Webb  to  check  on  him, 
and  have  the  returns  come  to  the  Citizens' 
Bank  of  Afton.  When  the  shipment  came 
to  be  made,  no  directions  were  given  the 


station  agent  as  to  whose  name  In  which  to 
ship  them,  but  upon  his  own  motion  he  used 
the  name  of  Webb  as  consignor.  Webb  did. 
not  at  any  time,  and  does  not  now,  claim  to 
own  either  the  hogs  or  the  proceeds.  It  very 
satisfactorily  appears  that  Webb  had  no 
Interest  in  the  hogs  save  to  the  extent  of  his 
commission,  and  that  the  shipment  was  made 
In  his  name  through  mistake  of  the  railway 
agent  and  not  by  any  direction  of  the  parties 
In  interest  The  placing  of  the  credit  to  the 
defendant  bank  In  the  St  Joseph  bank  was 
tbe  result  of  a  mistake  on  tbe  part  of  the 
commissionmen,  and  not  by  direction  of  any 
party  to  this  litigation.  In  these  drcum- 
stauces.  It  surely  cannot  be  seriously  claimed 
that  defendant  Is  entitled  to  the  money  as 
against  the  true  owner.  No  cases  have  been 
cited  which  so  hold,  and  we  do  not  think 
that  any  can  be  found.  If  Webb  were  a 
trustee,  and,  as  sncb,  had  intentionally  made 
a  deposit  in  the  defendant  bank,  and  defend- 
ant had  received  it  without  notice  of  its 
trust  character,  and  had  applied  It  upon 
Webb's  indebtedness,  we  should  have  an  en- 
tirely different  case;  one  to  which  tbe 
authorities  cited  by  appellant  might  apply. 
But  that  Is  not  the  situation  here.  There 
was  no  tmsteeship  except  ex  maleflclo,  and 
there  was  no  deposit  by  the  trustee.  Tbe 
d^)08lt  such  as  It  was,  was  by  another, 
without  any  authority  or  direction  in  tbe 
premises.  Such  a  deposit  should  not  be  held 
to  deprive  the  plaintiffs  of  their  property  or 
of  its  proceeds.  Cady  v.  Bank  (Neb.)  66 
N.  W.  906,  supports  this  conclusion.  See, 
also,  Burtnett  v.  Bank,  38  Midi.  630. 

The  judgment  of  tbe  district  court  seema 
to  be  correct,  and  it  is  affirmed. 


OLARK  V.  EELLT. 
(Supreme  Court  of  Iowa.    Oct  24,  1906.) 
CONTBAOTS— Rksoission— QaouRD. 

Though  a  contract  reserves  the  right  of  re- 
scission when  one  of  the  parties  becomes  disat- 
isfied,  he  must  ordinarily  have  reasonable 
grounds  for  dissatisfaction. 

[Ed.  Note.— For  cases  in  point  see  vol.  11, 
Cent  Dig.  Contracts,  {  1144.] 

Appeal  from  District  Court  Monona  Coun« 
ty:  J.  F.  Oliver,  Judge. 

Suit  In  equity  to  restrain  the  defendant 
from  entering  upon  certain  premises.  Trial 
and  judgment  for  the  defendant  The  plain* 
tiff  appeals.    Affirmed. 

Priehard  &  Newby,  for  appellant  C.  E 
TJnderhill,  for  appellee. 

SHERWIN,  J.  The  premises  In  question 
were  leased  to  the  defendant  by  Thomas 
Barker  for  a  period  of  three  years  from  the 
Ist  day  of  March,  1903;  Barker  reserving  the 
use  and  benefit  of  the  buildings,  orchard,  gar- 
den, and  pasture  land  until  March  1, 1901.  The 
defendant  farmed  the  land  In  1908,  and,  in 
January,  1904,  Barker  notified  him  In  writ- 
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Ing  that  be  elected  to  cancel  the  lease  be- 
cause of  bla  failure  to  perform  the  covenanti 
Ibereof.  Thereafter,  Barker  attempted  to 
prevent  the  defendant  from  entering  upon 
the  land,  and,  being  unsuccessful,  he  brought 
this  action,  alleging  that  the  defendant  hnd 
failed  to  perform  several  of  the  conditions 
of  the  lease. 

The  case  presents  questions  of  fact  only, 
and,  from  a  careful  reading  of  the  evidence, 
we  are  fully  satisfied  that  the  trial  court 
decided  the  Issues  correctly.  The  principle 
contentions  are  over  the  alleged  sale  of  a 
load  of  corn,  and  the  failure  to  account  for 
the  proceeds  thereof,  and  the  occasional 
display  of  ill  feeling  between  Mrs.  Barker 
and  the  defendant,  manifested  by  Intemper- 
ate language.  The  evidence  offered  In  sup- 
port of  these  propositions  is  wholly  insuf- 
ficient to  warrant  a  rescission  of  the  con- 
tract. Even  If  the  contract  reserves  the 
right  of  rescission  when  the  party  becomes 
dissatisfied  he  must  ordinarily  have  reason- 
able jnonnds  for  dissatisfaction.  Barr  ▼. 
Van  Duyn,  46  Iowa,  22a 

The  Judgment  Is  aflSrmed. 


SCOTT  V.  SCOTT  et  al. 
(Supreme  Court  of  Iowa.    Oct  24,  1006.) 

WlIXS— CONBTBTTCTIOn— ESTATX   DbvISEO. 

A  testator,  after  providing  for  the  payment 
of  his  debts,  devised  and  bequeathed  the  residue 
of  his  property  to  his  wife  "to  have  •  •  • 
use  and  enjoy"  tor  life,  except  that  he  devised 
and  bequeathed  to  her  |3,000  absolutely  "and 
the  balance  to  her  exclusive  use"  for  life,  and 
declared  that  the  bequest  was  in  lieu  of  her 
statutory  rights,  and  provided  that  after  her 
death  the  remainder  should  go  to  hia  heirs. 
Held,  that  the  will  gave  to  the  wife  $3,000  ab- 
solutely and  the  use  of  the  balance  for  life,  with 
remainder  to  testator's  heirs. 

Appeal  from  District  Court,  Iowa  Coun- 
ty; O.  A.  Bylngton,  Judge. 

Action  in  equity  to  construe  the  ptoTlsiona 
of  a  will.  There  was  a  decree  in  favor  of 
defendants,  and  plaintiff  api>ealB.    Afilrmed. 

Tom  H.  Milner,  for  appellant  Popbnm 
&  Havner,  for  appellees. 

BISHOP,  J.  James  Scott,  late  of  Iowa 
county,  died  testate,  leaving  surviving  him 
the  plaintiff,  his  widow,  and  the  defendants, 
his  brothers  and  sisters.  By  his  will,  he 
made  provision  for  the  payment  of  his  debts, 
and  then  provided  as  follows:  "8.  The  rest, 
remainder  and  residue  of  my  property  of 
every  kind  and  nature  I  will,  devise  and  be- 
queath to  my  wife,  Nancy  R.  Scott,  to  have, 
hold,  use  and  enjoy  during  the  term  of  her 
natural  life,  except  that  I  will,  devise  and 
bequeath  her  the  sum  of  three  thousand  dol- 
lars absolutely  and  balance  to  her  exclusive 
use,  benefit,  behoof  and  enjoyment  during 
the  term  of  her  natural  life  as  aforesaid. 
The  above  and  foregoing  bequest  to  be  taken 
and  accepted  by  my  said  wife  in  lieu  of  her 
statutory  rights.    4.  At  the  death  of  my  said 


wife,  I  give,  deviae  and  bequeath  tbe  rest, 
residue  and  remainder  of  my  property  of 
every  kind  and  nature  to  my  legal  heirs, 
share  and  share  alike."  The  will  was  duly 
admitted  to  probate,  and  It  appears  that  in 
accordance  with  a  further  provision  thereof 
by  which  plaintiff  was  nominated  as  sole 
executrix,  she  has  qualified  and  is  acting  as 
mich. 

It  is  the  contention  of  plaintiff  that  there 
was  devised  to  her  by  the  will  the  entire 
estate  of  which  her  husband  died  seised,  the 
real  estate  in  fee  simple,  and  with  absolute 
title  to  the  personal  vvoperty.  On  the  otber 
hand,  the  defendants  contend  that  by  the 
will  only  the  sum  of  |3,000  was  given  to 
plaintiff  by  way  of  an  al>solute  devise,  and 
that  as  to  the  residue  of  the  estate  there 
was  given  to  her  no  more  than  the  simple 
right  to  hold,  use,  and  enjoy  during  her 
natural  life.  The  court  below  accepted  of 
the  contention  of  defendants  as  sound,  and 
entered  a  decree  accordingly.  Of  the  cor- 
rectness of  the  result  thus  reached  we  enter- 
tain no  doubt.  It  Is  well-established  doc- 
trine that  in  giving  construction  to  wills  it  Is 
the  duty  of  the  courts  to  ascertain  and  give 
effect  to  the  intention  of  the  testator.  If 
the  language  is  not  ambiguous,  and  the  dis- 
position sought  to  l>e  made  is  not  open  to 
criticism  because  violative  of  some  establish- 
ed rule  of  law,  there  ia  no  alternative  but  to 
execute  the  will  as  it  is  written.  Murphy 
V.  Black,  44  Iowa,  176;  Law  v.  Douglass,  107 
Iowa,  606,  78  N.  W.  212.  And  obviously 
there  can  be  no  room  for  construction  where 
the  language  of  the  will  is  plain  and  un- 
equivocal. Shiith  V.  Runnels,  07  Iowa,  55, 
65  N.  W.  1002. 

It  may  be  conceded  that  the  will  before 
us  is  not  perfect  as  to  form  of  words.  Tak- 
ing it  up  by  its  four  comers,  however,  it 
plainly  appears  to  have  been  the  Intention 
of  the  testator  to  give  to  his  widow,  in  lieu 
of  her  distributive  share,  a  certain  sum  of 
money  by  way  of  absolute  bequest,  and,  In 
addition  thereto  the  use  and  enjoyment  of  all 
the  residue  of  his  estate  during  the  period 
of  her  natural  life,  the  remainder  over  of 
such  residue,  If  any,  to  go  to  his  brothers  and 
sisters.  It  is  not  possible  to  so  distort  the 
language  of  the  will  as  to  give  any  other 
meaning  to  the  words  employed.  And,  aa 
the  dlspoBitions  sought  to  be  made  by  the 
testator  is  not  violative  of  any  established 
rule  of  law,  there  can  be  no  reason  why  the 
will  should  not  lie  carried  into  execution  as 
written.  But  counsel  for  appellant  contends 
that  the  provision  of  the  will  looking  to  a 
disposition  of  the  remainder  Is  precatory  in 
character,  and  that  the  case  should  be  ruled 
by  Lnckey  v.  McCray,  125  Iowa,  691,  101  N. 
W.  616.  That  this  cannot  l>e  so  is  manifest 
upon  a  moment's  reflection.  In  that  case  we 
held  that  the  will  purported,  and  hence  It 
was  Intended,  to  vest  in  the  widow  the  com- 
plete and   absolute   title  to   tbe  property. 
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whereas  in  tbe  will  before  us  tliere  is  granted 
to  tlie  widow  In  express  terms  a  life  inter- 
est, and  tbat  only.  And  this  is  made  more 
certain  by  tbe  fact  of  the  absolute  bequest  of 
the  sum  of  $3,000.  If  an  absolute  t>equeBt 
of  the  whole  had  been  Intended,  there  would 
have  been  no  necessity  for  making  the  special 
bequest.  The  case  is  to  be  governed,  therefor, 
by  tbe  rule  of  Spaan  ▼.  Anderson,  115  Iowa, 
121,  88  N.  W.  200,  where  It  was  held  upon 
a  state  of  facts  substantially  similar  that 
the  widow  took  only  a  life  interest.  Ck>un8el 
for  appellant  go  farther,  and  insist  that  In 
any  ev^it  the  rule  in  Shelley's  Case  as  de- 
fined hi  Doyle  V.  Andls,  127  Iowa,  86,  102 
N.  W.  177,  69  L.  R.  A.  053,  should  be  given 
application  in  placing  a  construction  upon 
tbe  will.  That  there  can  be  no  merit  in 
this  contention  must  become  apparent  upon 
a  second  reading  of  the  rule 

Complaint  is  also  made  for  that  the  court 
in  Its  decree  undertook  to  limit  or  circum- 
scribe tbe  use  which  might  lawfully  be  made 
of  the  property  by  the  life  tenant  That 
was  not  a  matter  in  Issue,  and  we  do  not  un- 
derstand that  the  court  Intended  to  make 
any  definite  pronouncement  on  the  subject 
The  character  and  extent  of  the  use  must  of 
necessity  be  determined  as  occasion  shall 
require,  and  then  in  view  of  the  particular 
circumstances  presently  appearing. 

The  conclusion  of  the  decree  has  our  ap- 
proval, and  it  is  affirmed. 


FARMERS'  MCT.  TBLE3PHONB  CO.  v. 

HOWBLIi. 
(Supreme  Court  of  Iowa.    Oct  24,  1906.) 

1.  Justices  or  the  Peace— Removal  or  Cause 
TO  DtsTBiCT  Cotrsr— DismssAir— Want  or 
JcBiSDioTioR— Motion. 

Where  the  parties  to  a  cause  pending  in 
jostice  court  agreed  to  transfer  it  to  the  district 
court  of  tbe  county,  and,  pursuant  to  the  agree- 
ment, plaintiff  filed  a  petition  in  the  district 
court,  and  defendant  appeared  and  answered, 
and  tbe  district  court  had  Jurisdiction  of  tbe 
subject-matter,  a  motion  sulMequently  made  by 
defendant  to  dismiss  for  want  of  Jurisdiction 
was  properly  overruled. 

2.  COBPOBATIONB— AonOR  ON  SUBSCRIPTION— 

Tendbb  OF  Stock — Keeping  Tenoeb  Good 
— Tendeb  in  Coubt — Necessitt. 

The  rule  that  a  tender  must  be  kept  good 
by  having  the  money  or  property  tendered  in 
court  is  not  applicable  to  certificates  of  stock, 
in   an  action   on   a   subscription. 

[Eld.  Note.— For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  $  230.] 

3.  Same— Estoppel  to  Dent  Cobpobate  Ex- 
istence. 

Where  a  corporation  had  been  incoiporated 
and  doing  business  for  several  years  before  de- 
fendant 8ubscril)ed  for  his  stock,  he  could  not  de- 
fend an  action  on  his  suliscription,  on  the  ground 
that  the  corporation  was  not  legally  incorporat- 
ed. 

[Ed.  Note. — ^Por  cases  in  point  see  vol.  12, 
Cent  Dig.  Corporations,  {  92.] 

Deemer,  Bishop,  and  Weaver,  JJ..  dissenting 
in  part. 

Appeal  from  District  Court  Johnson  Coun- 
ty;  O.  A.  Byingtou,  Judge. 


Suit  on  a  stodc  subscription.  Judgment 
for  plaintiff,  from  which  the  defendant  ap- 
peals.   Affirmed. 

Ranck  &  Bradley,  and  Edwin  B.  Wilson, 
for  appellant  Wade,  Dntcher  &  Davis 
and  A.  E.  Maine,  for  appellee. 

SHERWIN,  J.  This  suit  was  originally 
brought  In  the  Justice  court  of  D.  S.  Barber 
of  Johnson  county,  who  had  Jorisdiction  of 
the  subject-matter  and  of  the  defendant 
Two  changes  of  venue  were  regularly  taken, 
and  the  case  finally  reached  the  court  of  Q. 
B.  Irish,  a  Justice  of  the  same  coimty,  who 
also  had  Jurisdiction  of  the  subject-matter 
and  of  the  defendant  After  It  reached  Jus- 
tice Irish  the  parties  stipulated  as  follows: 
"It  is  hereby  agreed  and  stipulated  by  and  be- 
tween the  parties  above  named  that  the 
above-entitled  cause  with  the  transcript 
thKrein  shall  be  transferred  to  the  district 
court  of  Johnson  county,  Iowa,  for  trial  in 
said  court  as  an  original  action.  Plaintiffs 
herein  agreed  to  file  their  petition  herein 
in  the  district  court  within  10  days  from 
September  12,  1904,  and  defendant  agrees 
to  plead  thereto  within  5  days  after  same  is 
filed."  A  transcript  with  the  stipulation  was 
then  sent  to  the  district  court,  where  it  was 
filed  and  the  case  docketed.  On  the  21st  of 
September,  following,  the  plaintiff  filed  its 
petition  In  the  district  court  On  the  next 
day  the  defendant  appeared  therein  and  filed 
a  motion  for  a  cost  bond.  Later,  he  filed 
a  motion  to  strike,  and  for  a  more  specific 
statement  On  the  9th  of  December,  1904, 
be  answered,  putting  in  issue  the  main  al- 
legations of  the  petition.  On  the  19th  day 
of  December  he  emended  his  answer,  and 
therein,  for  the  first  time,  questioned  tbe 
Jurisdiction  of  the  district  court,  alleging  that 
the  transfer  to  tbe  district  court  without 
a  Judgment  In  Justice  court  conferred  no 
Jurisdiction,  After  this  appellant  moved  to 
dismiss  for  want  of  Jurisdiction.  Tbe  motion 
was  overruled,  and  the  case  tried  to  the 
court  on  the  Issues  Joined,  resulting  in  Judg- 
ment for  the  plaintiff.  The  question  of  the 
Jurisdiction  of  the  district  court  confronts 
us  at  the  very  threshold  of  our  consideration 
of  this  case.  It  is  contended  by  the  appel- 
lant that,  as  no  Judgment  was  entered  in  the 
Justice  court,  the  district  court  could  not 
acquire  Jurisdiction  of  the  case  through  any 
subsequent  action  of  the  parties  or  of  the 
defendant  Evans  v.  Phelps,  77  Iowa,  526, 
42  N.  W.  432,  is  particularly  relied  upon  as 
sustaining  the  appellant's  contention.  At 
the  outset  it  must  be  conceded  that  under 
the  rule  announced  In  that  case,  parties  to 
an  action  pending  in  Justice  court  cannot 
confer  Jurisdiction  on  the  district  court  by 
consenting  to  a  transfer  of  the  case  to  such 
court.  In  that  case  suit  was  commenced  be- 
fore a  mayor  and  taken  before  a  Justice 
whereupon  tbe  xwrtles  agreed  to  transfer  it 
to  the  district  court  for  trial.  When  It  reach- 
ed the  district  court  however,  the  defendant 
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mored  to  dismlaa,  on  the  groand  that  the 
transfer  was  not  authorized  hy  the  statnte, 
and  hence  conferred  no  jurisdiction  on  the 
^strict  conrt  We  sustained  the  contention 
saying:  "The  Jurisdiction  of  our  courts  is 
prescribed  by  statute,  and  there  is  no  pro- 
vision made  for  the  transfer  of  actions  of 
this  lEind  from  a  justice  of  the  peace  to  the 
district  court  On  the  contrary,  the  statute 
contemplates  that  a  cause  of  this  character 
once  commenced  before  a  justice  of  the  peace 
shall  proceed  to  a  final  determination,  and 
the  only  provision  made  for  transferring  It 
to  the  district  court  is  by  appeal.  As  applied 
to  the  facts  there  presented  for  determina- 
tion, it  may  be  conceded  that  the  decision 
is  soand,  for  the  only  appearance  there  made 
by  the  defendant  was  for  the  express  pur- 
pose of  challenging  the  Jurisdiction  of  the 
■district  court,  and,  of  course,  no  waiver  of 
Irregularity  In  or  manner  of  acquiring  Juris- 
diction could  be  predicted  on  such  special  ap- 
pearance. In  the  early  case  of  Kimble  v.  Big- 
gin, 2  O.  Greene,  243,  an  appeal  was  talien 
from  a  verdict  rendered  in  a  Justice  court 
There  being  no  judgment,  we  held  that  the  dis- 
trict court  had  no  Jurisdiction,  and  said  fur- 
ther, tn  such  case,  even  the  appearance  of  the 
parties  in  the  supposed  appeal  could  not  con- 
fer Jurisdiction  over  the  Invalid  proceedings 
of  the  jTutice.  The  case  would  have  been 
different  had  the  parties  appeared  originally 
in  the  district  court  and  by  consent  proceed- 
ed to  trial,  hut  as  the  appearance,  trial, 
and  Judgment  were  predicated  upon  an  appeal 
unauthorized  by  law,  we  can  but  regard  the 
proceedings  as  a  nullity."  The  gist  of  the 
holding  in  the  Kimble  Case  is  that  there 
could  be  no  waiver  of  irregnlarity  unless 
it  clearly  appeared  to  be  the  Intent  of  the 
defendant;  for,  if  the  parties  could  have 
<»nferred  jurisdiction  by  appearing  originally 
In  the  district  court  It  is  difficult  to  find  any 
valid  reason  why  they  may  not  do  so  at  any 
time  when  the  case  is  doclceted  there.  It  Is, 
of  course,  a  well-settled  doctrine  that  con- 
sent can  never  confer  jurisdiction  of  the 
subject-matter,  and  such  and  such  only  Is 
the  holding  of  the  following  cases  cited  by 
the  appellant:  Dicks  v.  Hatch,  10  Iowa,  380; 
Walker  v.  Kynett  et  al.,  32  Iowa,  524 ;  Eas- 
ton  V.  Fleming  et  al.,  51  Iowa,  805,  1  N.  W. 
624. 

In  Bally  v.  Blrkhofer,  123  Iowa,  59,  98  N. 
W.  564,  an  action  was  commenced  before  a 
Justice  of  the  i>eace  who  had  no  Jurisdiction 
of  the  subject-matter,  and  we  held,  follow- 
ing Porter  v.  Welsh,  117  Iowa,  144,  90  N.  W. 
582,  and  other  like  cases,  that  the  district 
conrt  could  acquire  no  Jurisdiction  by  an  ap- 
peal trom  a  judgment  void  for  want  of  juris- 
diction In  the  Justice.  The  last  two  cases 
cited  are  in  line  with  McMeans  v.  Cameron, 
61  Iowa,  e91,  49  N.  W.  856;  Gates  v.  Wagner, 
46  Iowa,  356;  Hamilton  v.  Millhonse,  46 
Iowa,  74;  Boyer  v.  Moore,  42  Iowa,  644; 
Ebersole  &  Bon  r.  Ware,  69  Iowa,  663,  18 
N.  W.  844. 


In  our  opinion,  the  instant  case  Is  clearly 
distinguishable  from  the  above  cases.  Here, 
the  Justice  of  the  peace  and  the  district  conrt 
had  jurisdiction  of  the  subject-matter;  the 
case  was  docketed  in  the  district  court  by 
consent;  the  plaintiff  filed  his  original  peti- 
tion therein  in  porsuance  of  the  agreement 
and  the  defendant  appeared  in  said  court 
and  submitted  his  person  to  the  Jurisdiction 
of  the  conrt  by  answer  and  other  pleadings, 
which  was  not  done  in  any  of  the  cases  cited 
and  relied  on  by  the  appellant  If  the  plain- 
tiff had  filed  its  petition  in  the  district  court 
In  the  first  instance,  and  the  defendant  had 
appeared  thereto  by  answer  on  the  merits, 
there  can  be  no  question  as  to  the  court's 
Jurisdiction  of  his  person;  it  having  Juris- 
diction of  both  the  subject-matter  and  of  the 
person.  In  WUgus  ▼.  Gettings,  19  Iowa,  82,° 
the  suit  was  commenced  before  a  Justice,  and 
proceeded  to  trial  and  Judgment  An  ap- 
peal was  taken  to  the  district  court,  where 
the  plaintiff  moved  for  a  continuance,  which 
was  granted.  Later,  he  moved  to  dismiss, 
because  the  appeal  was  not  taken  within  the 
statutory  time  therefor;  the  motion  was 
overruled,  and  we  held  correctly  so,  because 
the  appearance  of  the  plaintiff  in  the  district 
court  and  voluntarily  submitting  to  Its  juris- 
diction and  obtaining  a  continuance  of  thf 
cause,  was  a  waiver  of  "any  defect  or  ir- 
regularity In  the  statutory  means  of  requir- 
ing 'such  appearance,  or  obtaining  jurisdic- 
tion of  the  person."  Neither  the  stipulation, 
nor  the  filing  of  the  motion  and  answer,  at- 
tempted to  confer  jurisdiction  of  the  subject- 
matter,  for  the  court  at  all  times  possessed 
such  Jurisdiction.  The  acts  amounted  to 
nothing  more  than  submitting  the  person  to 
the  court's  jurisdiction,  and  there  is  abund- 
ant authority  sustaining  Jurisdiction  under 
such  circumstances.  German  Bank  v.  Am. 
Ins.  Co.,  83  Iowa,  491,  50  N.  W.  68,  32  Am. 
St  Rep.  816;  Schrader  v.  Hoover,  87  Iowa, 
654,  64  N.  W.  463;  Groves  v.  Richmond,  66 
Iowa,  69,  8  N.  W.  752;  Danforth  v.  Thomp- 
son, 84  Iowa,  243.  In  the  latter  case  a 
Justice  of  the  peace  In  Wisconsin  failed  to 
enter  judgment  on  a  verdict,  but  an  appeal 
was  taken  as  if  a  judgment  had  been  enter- 
ed; both  parties  appeared  and  tried  the 
case  without  objection  that  no  appeal  lay 
from  the  verdict  of  a  Jury.  In  an  action  on 
the  transcript  of  such  Judgment,  we  held 
that  the  appearance  of  the  parties,  and  their 
going  to  trial  on  the  merits,  gave  the  appel- 
late conrt  jurisdiction  of  their  persons,  and 
rendered  Its  Judgment  valid;  it  appearing 
that  It  had  jurisdiction  of  the  subject-matter. 

In  Davidson  v.  Wheeler,  Morris,  238,  this 
court  held  that,  where  a  court  has  jurisdic- 
tion of  the  subject-matter,  It  may  acquire 
jurisdiction  of  the  parties  by  consent,  and 
that  a  change  of  venue  taken  by  consent  of 
both  parties  conferred  jurisdiction  upon  the 
conrt  to  which  the  change  was  taken,  al- 
though such  change  was  not  authorized  by 
law;  the  court  being  one  having  Jurisdiction 
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ot  tbe  subject-matter.  We  reach  the  concla- 
sion  that  the  district  court  had  Jurisdiction, 
and  that  the  motion  to  dismiss  was  rightly 
overruled. 

The  plaintiff  sued  on  the  following  writ- 
ten agreement:  "To  the  Sharon  Farmers 
Mutual  Telephone  Company.  We,  the  un- 
dersigned, wishing  to  become  Stockholders 
of  the  said  company,  do  hereby  request  tbe 
directors  to  build  a  line  to  our  respective 
houses  atid  connect  us  on  their  switchboard 
at  Sharon  Center,  for  which  we  agree  to  pay 
thirty  dollars  each  for  stock  in  said  company 
and  do  the  work  required  by  the  company 
building  the  line  and  purchase  our  own  tele- 
phones." In  his  answer,  the  defendant  de- 
nied the  corporate  existence  of  the  plaintiff, 
and,  upon  the  trial,  the  plaintiff  offered  in 
'  evidence  its  articles  of  incorporation,  the 
certificate  of  the  secretary  of  state,  certify- 
ing that  it  was  a  corporation  organized  under 
the  laws  of  the  state,  and  that  it  had  filed 
its  articles  of  incorporation  in  his  office  and 
the  subscription  paper  sued  on.  These  ez- 
hiblts  went  in  over  the  defendant's  objec- 
tion thereto,  and  the  appellant  now  argues 
that  they  were  erroneously  admitted  with- 
out evidence,  showing  that  plaintiff  was  in- 
tended to  be  bound  by,  and  described  In, 
the  subscription  paper  Exhibit  0.  We  think 
the  position  not  tenable  because.  In  our 
Judgment,  there  is  sufficient  evidence  of  the 
Identity  of  the  plaintiff  as  the  corporation 
making  the  contract  with  the  defendant 
The  plaintiff  tendered  a  certificate  for  the 
stock  that  the  defendant  had  agreed  to  take, 
but  such  tender  was  not  kept  good  by  bring- 
ing the  certificate  into  court  Ordinarily  a 
tender  must  be  kept  good  by  having  the 
money  or  property  tendered  in  court  but 
this  rule  is  held  not  to  apply  to  certificates 
of  corporation  stock.  1  Cook  on  Corpora- 
tions, {  182,  and  cases  cited.  This  holding  is 
not  In  conflict  with  our  former  decisions  in 
the  following  cases:  Cooper  v.  McKee,  48 
Iowa,  286;  Courtright  v.  Deeds,  37  Iowa, 
COS,  and  cases  following  the  same  rule  as  to 
similar  contracts.  The  evidence  clearly 
shows  that  the  contract  was  mutual,  and 
that  the  plaintiff  had  fully  performed  its 
entire  agreement  so  far  as  It  was  permitted 
to  do  by  the  appellant  Colfax  Hotel  Co.  v. 
Lyon,  69  Iowa,  683,  29  N.  W.  780. 

The  appellant  further  contends  that  the 
plaintiff  was  not  legally  incorporated,  that 
he  may  become  liable  for  all  of  Its  debts,  and 
that  on  account  thereof  there  has  been  a  fail- 
ure of  consideration  for  his  promise.  The 
plaintiff  had  been  Incorporated,  and  bad  been 
doing  business  for  several  yeara  before  the 
defendant  became  a  subscriber  for  Its  stock. 
He  had  the  right  and  opportunity  to  fully 
investigate  Its  corporate  existence  and  to  de- 
termine for  himself  the  liability  incurred  by 
becoming  a  stockholder  therein.  Tbe  law  per- 
mits such  corporations,  and  the  plaintiff  was 
a  de  facto  corporation  at  least  The  defend- 
ant cannot  therefore,  plead  or  prove  a  defec- 


tive organization  for  the  purpose  of  defeatinir 
bis  subscription  obligation.  1  Cook  on  Cor- 
porations, it  6,  183,  186;  2  Cook  on  Cor- 
porations, I  637;  Chubb  v.  Upton,  85  U.  S. 
667,  24  L.  Ed.  623;  Bank  Building  Co.  r. 
Pierce,  82  Iowa,  668,  61  N.  W.  426. 

We  think  the  Judgment  fully  sustained  by 
the  evidence,  and  find  no  cause  for  a  reversal 
of  the  case. 

Affirmed. 

DEEMER,  J.  (dissenting).  I  am  not  folly 
satisfied  with  the  majority  opinion  in  any  of 
its  branches.  Upon  two  proiwsltlons  there- 
in announced,  I  feel  sure  the  majority  la 
wrong;  and,  upon  the  other  two,  I  have 
not  fully  satisfied  myself,  and  do  not  care  to 
make  a  definite  pronouncement  thereon  with- 
out further  argument  and  time  for  refiection. 

The  first  division,  I  think,  overrules  many 
of  our  cases,  and  is  founded  upon  a  distinc- 
tion which  does  not  In  fact  exist  The  case 
came  Into  the  district  court  by  transfer  from 
a  Justice's  court  upon  a  stipulation  by  the 
parties.  It  was  not  submitted  nor  brought 
into  court  under  either  chapter  13  or  14  of 
title  21  of  the  Code  providing  for  arbitration, 
or  for  the  submission  of  controversies  with- 
out action  or  in  action.  A  court's  Jurisdiction 
Is  primarily  given  by  law,  and  cannot  be 
conferred  by  consent  or  stipulation  of  parties. 
Now,  we  have  expressly  held  that  parties  to 
an  action  pending  In  justice's  court  cannot 
confer  Jurisdiction  upon  the  district  court 
by  consenting  to  a  transfer  of  the  case  to 
such  court  Evans  v.  Phelps,  77  Iowa,  526, 
42  N.  W.  482.  The  reason  for  this  must  be 
that  the  district  court  has  no  Jurisdiction 
of  the  subject-matter  thus  brought  before  it ; 
for  It  manifestly  has  jurisdiction  of  tbe 
parties  who  come  before  it  pursuant  to  such 
an  agreement  This  has  been  the  basis  of 
all  the  holdings  of  this  court  on  kindred 
questions.  See  Kimble  v.  Riggin,  2  G.  Greene. 
24S ;  Bally  v.  BIrkhofer,  128  Iowa,  69,  88  N. 
W.  B84;  Porter  v.  Welsh,  117  Iowa,  144,  90 
N.  W.  682;  McMeans  v.  Cameron,  61  Iowa, 
691,  49  N.  W.  856 ;  Gates  v.  Wagner,  46  Iowa, 
366;  Boyer  v.  Moore,  42  Iowa,  644;  Bbersole 
V.  Ware,  68  Iowa,  663,  13  N.  W.  844^  A  care- 
ful examination  of  these  cases,  particularly 
Porter  v.  Welsh,  supra,  will  disclose  that  the 
reason  tor  the  holdings  therein  was  lade  of 
Jurisdiction  of  the  subject-matter.  Of  the 
cause  of  action  and  of  the  parties  in  each  case 
there  was  general  jurisdiction,  as  here;  but 
no  jurisdiction  of  the  particular  subject-mat- 
ter then  before  the  court  To  get  a  case  Into 
the  district  court  without  action  brought 
therein,  it  Is  absolutely  essential  that  the  stat- 
ute permitting  such  procedure  be  followed. 
Smiths  V.  Dubuque  Co.,  1  Iowa,  482 ;  Keellne 
v.  Council  Bluffs,  62  Iowa,  460,  17  N.  W.  668. 
There  is  no  pretense  that  any  of  the  neces- 
sary steps  were  taken  in  this  case ;  and  juris- 
diction is  held  to  have  vested  through  the 
application  of  some  rule  equivalent  to  an 
estoppel.    In  my  opinion,  Jnrisdictlom  of  the 
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Bobject-matter  cannot  be  conferred  In  this 
way.  Parties  cannot,  without  following  the 
atatnte,  walk  into  the  district  court,  and 
Bay  to  the  court:  "We  have  a  controyersy 
wtilch  we  wish  you  to  setUe."  This  Is  funda- 
m«ital;  and  the  rule  obtains  no  matter  if 
tbe  court  has  Jurisdiction  of  the  general  sub- 
ject and  of  the  parties.  This  is  the  rule,  not 
only  of  this  court,  but  the  one  generally  pre- 
ralling  in  other  Jurisdictions.  Knox  v. 
Belme,  4  Ark.  460 ;  Ames  ▼.  Boland,  1  Minn. 
365  (Oil.  ZBS);  Bradly  t.  Sneath,  6  Ohio, 
496;  Ginn  v.  Sogers,  9  111.  131;  Dicks  v. 
Hatch,  10  Iowa,  380;  Cottrell  v.  Thompson, 
16  N.  J.  Law,  3H  and  cases  cited  In  volume 
1  Enc.  PI.  &  Prac.  p.  389,  and  volume  12  Enc. 
PI.  &  Prac.  pp.  126-128.  Parties  cannot,  by 
agreement,  present  a  case  to  a  court  in  a  man- 
ner not  authorized  by  law.  The  majority 
agree  that,  if  tbe  court  had  no  Jurisdiction 
of  the  subject-matter,  consent  will  not  confer 
it.  This  being  true,  I  feel  sure  that  the  dis- 
trict court  had  no  Jurisdiction  of  this  case, 
and  that  the  consent  and  appearance  of  the 
parties  did  not  confer  it.  Moreover,  we  must. 
In  my  judgment,  overrule  all  the  many  cases 
cited,  and  some  others  if  the  majority  opinion 
is  to  prevail  I  think  we  should  do  so  square- 
ly. If  we  are  to  change  tbe  rule,  rather  than 
attempt  to  distinguish  where  there  is  no 
difference.  Much  more  might  be  said  in  sup- 
port of  my  views;  but  tbe  opinions  I  have 
cited  are  so  closely  In  point  In  principle,  that 
I  need  not  do  more  than  ask  their  careful 
consideration  by  those  Interested. 

2.  Appellant's  contract  was  with  "the  Sha- 
ron Farmers  Mutual  Telephone  Company." 
The  action  is  brought  by  "the  Farmers  Mu- 
tual Telephone  Companj^"  and  without  show- 
ing of  assignment  to  that  company  of  the 
contract,  or  of  the  right  of  action,  it  is  al- 
lowed to  recover  upon  tbe  contract  To  my 
mind  this  is  Impossible  under  the  pleadings. 
If  defendant  Is  estopped,  as  the  majority 
say,  from  denying  his  contract  with  "the 
Sharon  Farmers  Mutual  Telephone  Com- 
pany," plaintiff  should  also  be  held  strictly 
to  the  terms  of  the  contract,  and  to  strict 
proof  of  its  right  to  recover.  The  name  is 
important  here,  for  a  corporation  must  con- 
tract and  sue  in  its  proper  name ;  and  with- 
out pleading  and  proof  that  the  contract,  al- 
though in  the  name  of  another  was  made  for 
its  benefit,  or  that  it  holds  an  assignment 
of  tbe  contract,  it  cannot  recover.  See  Bower 
V.  State  Bank,  6  Ark.  234. 

3.  I  do  not  like  the  rule  estopping  a  sub- 
scriber from  pleading,  in  an  action  brought  by 
the  corporation  in  Its  own  behalf,  and  not 
for  creditors,  that  the  corporation  is  not 
legally  organized;  and  that  if  defendant  is 
held  liable,  he  must  become  subject  to  re- 
sponsibility as  a  partner.  There  Is  at  least 
one  respectable  authority  holding  that  be  is 
not  so  estopped.  See  Kansas  City  Co.  v. 
Hunt,  67  Mo.  126.  Of  course  under  well- 
settled  mies  he  is  estopped  from  saying 
that  tbe  corporation  with  which  he  made  his 


written  contract  has  no  capacity  to  sue;  but 
that  is  not  the  question  here.  Here,  the  sub- 
scriber has  a  right  to  believe,  when  he  makes 
bis  contract,  that  the  corporation  is  duly  and 
legally  organized,  in  fact,  that  is  one  of  the 
Implied  statements  or  warranties  when  he 
enters  Into  his  contract;  and,  if  It  Is  not  so 
organized,  a  fraud  has  been  perpetrated  upon 
him.  He  never  agreed  to  become  a  member 
of  a  partnership  with  its  unlimited  liability, 
or  simply  of  a  de  facto  concern ;  and  he  has, 
in  my  Judgment,  a  right  to  rely  upon  the 
legal  organization  of  the  company.  It  it 
turns  out  that  it  is  not  legally  organized,  it 
seems  to  me  he  ought  to  be  permitted  to  show 
that.  Where  rights  of  creditors  intervene 
a  much  different  question  is  presented.  How- 
ever, this  is  one  of  the  questions  which  I 
am  not  clear  about,  and  I  make  these  state- 
ments to  show  that  there  is,  at  least,  one 
other  view  from  that  taken  by  tbe  majority 
upon  this  proposition.  While  I  have  not  ex- 
amined all  the  cases  dted  by  the  majority, 
those  which  I  have  examined  are  all  cases 
where  tbe  rights  of  creditors  are  involved. 
This  is  clearly  pointed  out  in  the  Missouri 
case  cited. 

4.  Upon  the  question  of  the  tender  of  stodc, 
I  agree  that  the  weight  of  authority  seems 
to  be  with  the  majority  opinion;  but  I  am 
not  able  to  fully  harmonize  our  cases  with 
that  rule.  See  Cooper  v.  McKee,  49  Iowa, 
288;  Hedge  v.  Gibson,  68  Iowa,  668,  12  N. 
W.  718;  Nelson  v.  Wilson,  75  Iowa,  713,  38 
N.  W.  184 ;  Conrtright  v.  Deeds,  37  Iowa,  503, 
and  other  like  cases.  This  is  not  an  action 
for  a  call,  but  for  the  entire  purchase  price 
of  the  stock;  and  it  is  held  In  many  cases 
that  delivery  of  the  stock,  and  payment  of  the 
price  therefor,  are  dependent  conditions. 
James  v.  Cincinnati  R.  R.  Co.,  2  Disn.  (Ohio> 
261 ;  Clark  v.  Continental  Co.,  57  Ind.  136. 

Upon  tbe  last  two  propositions  I  am  not 
prepared  to  hazard  a  decisive  opinion  at  thia 
time.  What  I  have  said  upon  them  is  simply 
to  show  that  there  is  another  side  to  the  prop- 
ositions discussed.  The  first  two  matters  I 
have  discussed  dispose  of  tbe  case,  however, 
and,  to  my  mind,  clearly  call  for  a  reversal' 
of  the  Judgment 

BISHOP,  J.  (dissenting).  I  fully  agree 
in  tbe  conclusion  reached  in  the  first  divi- 
sion of  the  majority  opinion.  Beyond  that  I 
share  in  the  doubts  expressed  by  DEEMER,  J. 

WEAVER,  J.  I  concur  in  the  dissent  of 
DEEMER,  J.,  upon  the  question  of  Jurisdic- 
tion. Otherwise,  I  concur  In  the  majority 
opinion. 


SWARTWOOD  V.  CHANCE. 
(Supreme  Court  of  Iowa.    Oct  23,  1906.) 

1.  COHTBAOTB— RBOIBSIOH— CAPAOITT  OF  PAB- 
TT. 

An  executed  contract  may  be  avoided  on 
tlie  ground  that  a  party  thereto  was  incapable- 
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of  contnctiiiK,  where  the  other  party  may  be 
placed  ill  atata  qao. 

[Ed.  Note. — For  cases  In  point,  see  roL  11, 
Cent  Dig.  Contracts,  {  1143.] 

2.  INBANS  PERSORa— AvoiDAROi  09  CoNTaaoT. 
To  avoid  a  contract,  free  from  fraud  or  un- 
due influence,  on  the  ground  of  the  insanity  of 
a  par^  thereto,  it  must  appear  that,  by  reason 
of  his  insanity,  be  bad  no  reasonable  understand- 
ing of  the  nature  and  terms  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Oent.  Dig.  Insane  Persons,  i  125.] 

8.   AtPKAI^-FISDINGS— CONCLUSIVKNKSS. 

The  Supreme  Court  on  appeal  in  a  suit  In 
equity  will  give  weight  to  the  findings  of  the 
trial  court  hearing  the  witnesses,  though  the 
case  is  triable  de  novo. 

[E^  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  897&-397&] 

Appeal  from  District  Court,  Ringgold 
Oonnty;    H.  M.  Towner,  Judge. 

Suit  In  equity  to  set  aside  and  cancel  a 
deed  on  account  of  the  mental  incapacity 
of  the  grantor,  tbe  plaintiff's  ward.  There 
was  a  Judgment  dlBmisslng  the  plaintitTs 
action,  and  quieting  the  title  In  the  defend- 
ant   The  plaintiff  appeals.    AfDrmed. 

William  M.  Jadcson,  for  appellant  Spoice 
ft  Smith,  for  appellee. 

SHERWIN,  J.  Prior  to  January  4,  1906, 
Roy  A.  Swartwood,  the  plaintiff's  ward,  was 
the  owner  of  80  acres  of  land,  which  was 
then  of  the  value  of  from  $3,200  to  $3,600. 
The  80  was  Incumbered  by  a  mortgage  of 
$2,000  on  which  there  was  $100  interest  due. 
About  said  date  Swartwood  traded  his  equity 
in  the  land  to  the  defendant  on  a  valuation 
of  $4,000  for  the  land,  or  $1,900  for  hl« 
equity  therein,  taking  in  exchange  therefor 
a  Norman  stallion  at  the  agreed  price  of 
$1,800  and  the  balance  In  other  personal 
property.  After  the  trade  bad  been  complet- 
ed by  tile  transfer  of  the  land  and  personal 
property,  the  plaintiff  was  appointed  guardi- 
an of  Roy  A.  Swartwood  and  thereafter 
brought  this  action  to  set  aside  the  deed  and 
rescind  the  contract,  alleging  in  his  petition 
that  his  ward  was  insane  at  the  time  of  the 
trade  and  offering  to  place  the  defendant 
In  statu  quo. 

The  important  and  controlling  question  is 
purely  of  fact,  for.  If  Roy  A.  Swartwood 
was  mentally  incapable  of  making  a  valid 
trade,  the  conveyance  to  the  defendant  should 
be  set  aside  under  the  rule  of  our  decisions 
in  similar  cases.  It  Is  the  rule  of  this  court 
that  an  executed  contract  may  be  avoided 
upon  tbe  ground  that  the  party  was  Incap- 
able of  contracting,  when  tbe  other  party's 
property  may  be  restored  to  him  and  he  be 
placed  in  statu  quo.  Corbit  ▼.  Smith,  7 
Iowa,  CO,  71  Am.  Dec.  431;  Behrens  v.  Mc- 
Klnzle,  23  Iowa.  333,  92  Am.  Dec  428; 
Ashcraft  v.  De  Armond,  44  Iowa,  234;  Alex- 
ander by  bis  Guardian  ▼.  Haskins  et  al., 
C8  Iowa,  73,  26  N.  W.  935;  Warfleld  ▼. 
Warfleld,  76  Iowa,  633,  41  N.  W.  383.  And 
this  rule  seems  to  obtain  whether  tbe  other 
party  knew  of  tbe  dlBability  or  not  and  re- 


gardless of  the  fairness  of  the  transaction 
or  the  fullness  of  the  consideration.  See 
cases  cited  above.  To  avoid  a  contract  or 
deed,  however,  on  the  ground  of  insanity, 
it  must  be  satisfactorily  shown  that  tbe 
party  was  Incapable  of  transacting  the  par- 
ticular business  In  question.  It  is  not 
enough  to  show  that  he  was  the  subject  of 
delusions  not  affecting  the  subject-matter 
of  tbe  transaction,  nor  that  be  was,  in  other 
respects,  mentally  weak.  A  party  cannot 
avoid  a  contract  free  from  fraud  or  undue 
Influence,  on  the  ground  of  mental  incapacity 
unless  it  be  shown  that  bis  Insanity  was  of 
snch  character  that  he  had  no  reasonable 
perception  or  understanding  of  the  nature 
and  terms  of  the  contract  Campbell  v. 
Campbell,  51  Iowa,  713,  2  N.  W.  641;  Bur- 
gess ▼.  Pollock,  63  Iowa,  273,  6  N.  W.  179, 
86  Am.  Rep.  218;  Elwood  v.  O'Brien,  105 
Iowa,  239,  74  N.  W.  740. 

We  have  read  the  record  in  this  case  witli 
care  and  are  convinced  that  It  wholly  falls 
to  show  tbe  mental  Incapacity  necessary  to 
avoid  the  deed.  In  addition  to  our  own  Judg- 
ment we  have  the  Judgment  of  tbe  trial 
court  who  saw  and  heard  the  witnesses 
presented  by  both  parties,  and  who  waa 
thereby  better  able  to  weigh  their  testimony 
than  we  are  from  a  consideration  of  their 
printed  words  alona  While  the  case  Is  tri- 
able de  novo  here,  we  cannot  overlook  the 
fact  that  a  Judge  gains  mndi  by  seeing  and 
bearing  the  witnesses  used  by  the  respective 
parties.  See  Johnson  v.  Insurance  Co.,  126 
Iowa,  566,  102  N.  W.  502. 

The  Judgment  of  the  trial  court  Is  right 
and  It  is  afDrmed. 

AfBrmed. 


SCHNEIDER  v.  METCALP  et  aL 
(Supreme  CJourt  of  Iowa    Oct  24,  1906.) 

1.  APFKAI/— RKHEABINO— AlCEKDinRT  OF  Rmj- 

oan. 

A  party  on  a  rehearing  cannot  amend  or 
add  to  the  record  on  which  the  case  was  first 
submitted. 

[Ed.   Note.— For  cases  in  point  see   voL  8. 
Cent  Dig.  Appeal  and  Error,  {  8242.] 

2.  Same. 

The  fact  that  the  failure  of  the  record  on 
appeal  to  show  any  Judgment  from  which  an  ap- 
peal could  be  taken  was  noticed  by  the  court 
on  its  own  motion  on  the  submission  of  the  case 
did  not  entitle  appellant  on  rehearing  to  amend 
the  record  so  as  to  show  the  entry  of  a  judgment 
[Ed.  Note. — For  cases  in  poinL  see  vol.  8, 
Cent.   Dig.   Appeal   and   Error,   {{   2816-2818, 

8.  Same. 

Before  an  appeal  was  submitted  counsel  for 
appellant  waa  advised  that  his  abstract  was 
detective  in  not  showing  the  entry  of  any  judg- 
ment. He  attempted  to  remedy  the  defect  by 
preparing  an  amendment  to  his  abstract  and 
causing  it  to  be  printed  and  served  on  opposing 
counsel,  and  mailing  the  requisite  number  of 
copies  to  tbe  clerk  for  filing.  No  amendment 
was  actually  entered  by  the  clerk  as  filed  in  his 
office.  The  court  on  its  own  motion,  on  the  sub- 
mission of  the  cause  noticed  the  defect  and  dis 
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missed  the  appeal.  Beld,  that  appellant  was  not 
entitled  to  amend  the  record  on  rehearing  to  as 
to  show  the  entry  of  a  Judsment. 

Appeal  from  District  Oonrt,  Johnaon  Oonn- 
ty ;  O.  A.  Byington,  Jadgft 

Action  In  equltj  to  determine  a  bonndaiy 
line.    Dismlaaed. 

Holbert  &  Holbert  and  Baldwin  ft  Falr^ 
cblld,  for  appellant  John  J.  Hey,  tot  appd- 
lees. 

PER  CURIAM.  On  a  former  presentation 
of  this  case  (106  N.  W.  270)  the  appeal  was 
dismissed  on  the  gronnd  that  the  record  did 
not  show  any  order  or  decree  made  and  en- 
tered by  the  lower  court  from  wbidi  an  ap- 
peal could  be  taken.  In  connection  with  a 
petition  for  rehearing,  there  was  some  show- 
ing that  appellant  had  at  least  attempted  to 
file  with  the  clerk  before  the  submission  of 
the  case  an  amended  abstract  showing  the 
rendition  of  a  decree  In  the  lower  court  dis- 
missing plaintiff's  petition  and  establishing 
the  boundary  line  between  the  parties,  and 
be  presented  for  our  consideration  an  amend- 
ed abstract,  purporting  to  be  a  copy  of  that 
which  he  claimed  to  have  attempted  to  file, 
and  which,  as  he  alleged,  had  been  lost  In 
the  malls  or  In  the  clerk's  office.  At  that 
time  the  appellee  moved  to  strike  from  the 
record  the  appellant's  amendment  to  bis 
abstract  thus  brought  to  our  attention.  That 
motion  was  ordered  by  the  court  to  be  sub- 
mitted with  the  petition  for  rehearing,  and, 
in  view  of  the  condition  of  the  record,  a  re- 
hearing was  granted  In  order  that  we  might 
be  fully  advised  before  the  final  disposi- 
tion of  the  case  as  to  tbe  facts  concerning 
the  record  as  insisted  upon  by  appellant 
We  have,  therefore,  still  before  us  tbe  ques- 
tloa  whether  the  record,  as  properly  present- 
ed, contains  any  showing  that  a  decree  from 
which  an  appeal  could  be  taken  was  ever 
entered  in  the  trial  court;  for  it  Is  well  set^ 
tied  that  unless  tbe  record  as  presented  to 
US  shows  some  judgment  or  decree  or  appeal- 
able order,  we  have  no  Jurisdiction  to  enter- 
tain an  appeaL  Warder  t.  Schwartz,  6S 
Iowa,  170,  21  N,  W.  602. 

As  the  record  stood  when  the  case  was 
first  presented,  no  showing  was  made  which 
would  Justify  our  consideration  of  the  ap- 
peal, and,  as  counsel  for  appellant  concede, 
the  dismissal  of  the  appeal  was  proper.  Tbe 
only  reason  urged  why  a  different  result 
should  be  reached  on  this  second  submission 
of  the  same  appeal  is  that  the  record  now 
shows  a  decree  to  have  been  entered  in  tbe 
trial  court  before  the  appeal  was  taken. 
But  we  have  repeatedly  held  that  parties 
cannot  on  a  rehearing  amend  or  add  to  the 
record  on  which  tbe  case  was  first  submitted. 
A  case  cannot  be  tried  piecemeal.  Counsel 
cannot  experiment  with  the  court  and  after 
baring  one  question  decided  which  is  con- 
'dusive  of  the  case  present  another  question 
arising  on  tbe  same  appeal  for  our  deter- 


mination. It  Is  true  that  the  failure  of  the 
record  to  show  any  decree,  Judgment,  or  or- 
der from  which  an  appeal  could  be  taken  was 
not  called  to  the  attention  of  the  court  by  the 
appellee,  but  was  noticed  by  the  court  on  Its 
own  motion.  Such  failure  came  to  the  notice 
of  the  court  for  the  reason  that  It  was  im- 
possible to  dispose  of  the  appeal  without  be- 
ing advised  of  the  terms  of  the  decree.  We 
have,  however,  beld  that  even  under  such 
circumstances  It  Is  not  open  to  the  appellant 
to  sustain  his  appeal  by  presenting  an  amend- 
ment to  the  record  filed  after  the  original 
submission  of  tbe  case.  Martin  v.  Martin,  126 
Iowa,  78,  99  N.  W.  719;  Iowa  City  v.  John- 
son County,  99  Iowa,  513,  68  N.  W.  816 ;  Bar- 
ber V.  Scott,  92  Iowa,  62,  60  N.  W.  407.  The 
general  rule  that  on  rehearing  the  case  will 
be  determined  on  the  same  record  as  that  on 
which  It  was  originally  presented  has  often 
been  announced.  See  especially  Coe  College 
V.  Cedar  Rapids,  120  Iowa,  641,  548,  96  N. 
W.  267;  McDermott  v.  Iowa  Falls  A  S.  C. 
B.  Co.,  85  Iowa,  180,  192,  62  N.  W.  181. 

We  need  not  say  now  whether  as  to  a  Juris- 
dictional matter  appearing  by  the  records  of 
this  court  at  the  time  of  submission  we  might 
allow  a  showing  to  be  made  on  rehearing  in 
response  to  an  objection  first  raised  by  the 
court  Itself  that  Jurisdiction  had  in  fact  at- 
tached, although  the  fact  did  not  appear  in 
the  abstract  But  that  is  not  this  case.  It 
is  not  pretended  that  appellant  had  In  any 
way  made  it  appear  to  this  court  at  tbe  time 
his  appeal  was  submitted  that  there  was  any- 
thing on  which  the  Jurisdiction  of  tbe  court 
could  be  supported,  and  to  allow  him  now  to 
show  a  wholly  new  fact  would  be  to  practical- 
ly permit  him  to  present  a  new  appeal  under 
the  guise  of  a  rehearing  of  an  appeal  which 
conferred  no  Jurisdiction  upon  the  court 

This  case  is  not  one  calling  for  any  ex- 
ceptional ruling  on  the  ground  of  hardship. 
Appellant's  counsel  admit  that  before  their 
appeal  was  first  submitted  for  determination 
they  bad  been  advised  that  their  abstract  was 
defective  in  not  showing  the  entry  by  the 
trial  court  of  any  decree.  They  claim  to  have 
attempted  to  remedy  this  defect  by  prepar- 
ing an  amendment  to  their  abstract  and  caus- 
ing it  to  be  printed  and  served  on  opposing 
counsel,  and  mailing  tbe  requisite  number  of 
copies  to  the  clerk  for  filing.  Their  sbowlng, 
however,  goes  no  further.  It  is  conceded 
that  no  such  amendment  was  actually  entered 
by  tbe  clerk  of  the  Supreme  Court  as  filed 
In  his  ofilce,  nor  have  counsel  been  able  to 
show  that  such  amendment  was,  in  fact,  re- 
ceived by  the  clerk  or  deposited  in  his  oillce 
for  filing.  All  that  we  have  is  an  affidavit 
that  the  copies  of  the  amended  abstract  were 
deposited  in  tbe  mail  properly  addressed  to 
the  clerk.  How  it  happened  that  these  copies 
never  reached  the  office  of  the  clerk  Is  a  mat- 
ter of  mere  conjectura  To  tiold  that  this  Is 
sufficient  to  entitle  counsel  to  present  this 
amended  record  after  a  decision  has  been 
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rendered  by  thla  court  and  pending  a  rebear- 
ing  would  be  to  treat  tbe  deposit  of  matter  in 
the  mail  addressed  to  the  clerk  as  equivalent 
to  a  filing  with  the  clerk.  Nothing  is  to  be 
considered  by  this  court  unless  filed  as  re- 
quired by  the  rules.  See  Ck>de,  |  4118,  and 
Eulee,  {  29. 

Whether  the  appellant  Is  entitled  to  any 
relief  on  account  of  accident  or  mistake  we 
need  not  determine.  Certain  it  Is  that  his 
relief  is  not  to  be  secured  by  petitioning  for 
a  rehearing  of  the  case  as  submitted  and  de- 
cided, and  then  seeking  to  change  the  record 
so  as  to  present  for  decision  a  different  case 
than  that  originally  sabmltted. 

For  these  reasons,  we  must  adhere  to  the 
ruling  announced  on  the  first  submission,  and 
the  appeal  Is  therefore  dismissed. 


CONLY  T.  SCANLIN  et  ux. 
(Supreme  Court  of  Iowa.    Oct  24,  1906.) 
JxTDOMENT  —  Res  Judicata  —  Defenses  Con- 
cluded —  Action  on  Judquent  —  Gbounds 
OF   Counterclaim. 

In  an  action  on  a  foreign  default  judgment, 
based  on  an  account  for  medical  services  render- 
ed defendant,  he  may  set  up  a  counterclaim  for 
malpractice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  1 1136.] 

Appeal  from  District  Conrt,  Plymouth 
County ;  F.  R.  Oaynor,  Judge. 

Suit  at  law  to  recover  on  a  foreign  judg- 
ment There  was  a  directed  verdict,  and  a 
judgment  thereon  for  the  plaintiff.  The  de- 
fendants appeal.    Reversed. 

Zlnk  tc  Roseberry,  for  appellants.  J.  F. 
Edelsteln,  for  appellee. 

SHERWIN,  J.  The  judgment  sued  on 
herein  was  obtained  against  both  defendants 
on  default  In  South  Dakota,  and  was  based 
on  an  account  for  medical  services  rendered 
the  defendants  by  the  plaintiff.  In  the  pres- 
ent action  the  defendants  filed  separate 
counterclaims  for  malpractice  in  treating 
Mrs.  Scanlln  at  the  time  the  debt  for  medic- 
al services  was  incurred.  The  trial  court 
held  that  there  bad  been  ^n  adjudication  of 
these  claims  for  damages  in  the  rendition 
of  the  default  judgment  in  South  Dakota. 

It  was  error  to  so  hold.  As  we  have  said, 
the  defendants  did  not  appear  or  plead  In 
that  action,  and  while  there  is  a  confiict  of 
authority  on  the  qnestion  In  other  jurisdic- 
tions, this  court  has  held  directly  contrary 
to  the  appellee's  contention  and  the  holding 
of  the  trial  court  Jones  v.  Witousek,  114 
Iowa,  14,  86  N.  W.  59;  Folsom  v.  Winch, 
63  Iowa,  477,  19  N.  W.  SOS.  See,  also, 
Whitesell  v.  Hill,  101  Iowa,  629,  70  N.  W. 
760,  87  L.  R.  A.  830.  The  cases  relied  upon 
by  appellee  are  not  In  point  In  Doyle  v. 
ReiUy,  18  Iowa,  108,  85  Am.  Dec.  682,  the 
qnestion  was  one  of  payment,  pure  and 
simple,  and  the  decision  was  expressly  limit- 
ed thereto.  In  Barrett  v.  Blackmar,  47 
Iowa,  665,  the  suit  grew  out  of  a  fallora 


to  claim  for  rents  and  profits  of  real  estat* 

in  an  action  to  redeem  from  foreclosure 
sale.  We  held  that  it  was  in  the  nature  of 
a  payment,  and  hence  the  case  was  analo- 
gous to  the  Doyle  Case. 

We  are  content  with  the  rule  announced 
in  the  two  cases  cited  in  support  of  this 
opinion,  and  see  no  occasion  for  further  dis- 
cussion of  the  question.  The  Judgment  is 
reversed. 

Reversed. 


CHAPMAN  V.  CHAPMAN  et  al, 
(Supreme  Court  of  Iowa.    Oct  24,  1906.) 

1.  Witnesses— Tranbachor  with  DEOSAaxo 
Pebson— Competency. 

In  an  action  by  a  legatee  on  certain  notes 
signed  by  defendants,  the  latter  were  dlsquali^ 
fied,  by  Code,  f  4604,  to  testify  as  to  any  per- 
sonal transactions  or  communicatioos  with  ds> 
ceased. 

[Ed.  Note. — For  cases  in  point,  see  voL  60l 
Cent,  Dig.  Witnesses,  {  665.] 

2.  Same— Waives  of  Objection. 

That  plaintiff  was  a  witness  in  her  own 
behalf  only  for  the  purpose  of  testifying  as  to 
how  she  obtained  the  notes  sued  on,  and  to  iden- 
tify certain  letters  written  by  defendants,  did 
not  constitute  a  waiver  of  her  right  to  object  to 
defendants'  competency  to  testify  as  to  personal 
transactions   with   deceased. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  §{  714-717.] 

8.  Evidence  —  Pabol  Evidence  —  Wbittbn 
CoNTSAOT— Contemporaneous  Agbeement. 
Where  defendants  executed  certain  notes  to 
plaintiff's  testator,  which,  on  their  face,  evi- 
denced an  Indebtedness,  parol  evidence  was  inad- 
missible to  establish  a  contemporaneous  agree- 
ment that  the  notes  should  be  given  merely  to 
represent  testator's  interest  in  certain  real  es- 
tate, and  not  for  debt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  2030.] 

Appeal  from  District  Court,  Monona  Conn- 
ty;  Wm.  Hutchinson,  Judge. 

Action  at  law  upon  two  promissory  notes 
given  by  defendants  to  one  O.  W.  Chapman, 
now  deceased.  Trial  to  the  court,  judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

Prlchard  ft  Newby,  for  appellants.  O.  B. 
Underbill,  for  appellee. 

DBEMER,  J.  The  action  is  upon  two  ne- 
gotiable promissory  notes,  one  for  $300  and 
the  other  for  $100,  each  signed  by  the  de- 
fendants and  due  in  one  year  from  July  15, 
1901,  and  November  11,  1901,  respectively. 
The  notes  were  made  to  Geo.  W.  Chapman, 
who  is  now  deceased,  and  this  action  is  by 
the  legatee  under  his  wllL  The  defendants 
admitted  the  execution  of  the  notes,  pleaded 
that  they  were  not  given  as  evidence  of  an  in- 
debtedness but  for  the  purpose  of  Indicating 
the  interest  which  the  deceased  had  in  cer- 
tain real  property  in  Sioux  City,  Iowa,  and 
that  defendant  E.  R.  Chapman,  who  held  the 
l^al  title  to  the  real  estate,  was  ready  and 
willing  to  deed  a  two-fifths  interest  therein, 
which,  it  Is  claimed,  was  Q.  W.  Chapman's 
■hare  as  evidenced  by  the  notes,  to  ths  plain- 
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tut  or  the  deceaaed**  legal  repreoentatlTe. 
UpcHi  thaw  Issnes  the  caae  was  tried  to  the 
oonrt  and  resulted  In  a  Judgment  for  plain- 
tiff for  the  amount  of  the  notes.  Defendant! 
introduced  testimony  to  show  that  defendant 
B.  B.  Chapman  and  deceased,  Geo.  W.  Chap- 
man, entered  Into  a  contract  to  purchase 
certain  real  estate  In  Sioux  City,  agreeing 
to  pay  therefor  the  sum  of  $1,000,  and  that 
Geo.  W.  Chapman  paid  |400  of  the  pur- 
chase price,  and  the  defendant  B.  R.  Chap- 
man the  remainder;  he  (E.  R.)  taking  title 
to  the  property  in  his  own  name. 

It  Is  claimed  that  the  notes  In  suit  were 
made  by  B.  R.  Chapman  and  Rose  Chapman 
simply  to  show  the  amount  advanced  by 
Geo.  W.  Chapman  upon  the  land,  and  not  as 
evidence  for  any  Indebtedness  upon  the  part 
of  the  defendants.  The  questions  presented 
on  this  appeal  relate  to  the  competency  of 
-certain  witnesses  and  of  the  testimony  offer- 
ed to  snstaln  defendants'  contentions.  Of 
course,  neither  of  the  defendants  was  a  com- 
petent witness  as  to  any  personal  transac- 
tions or  communications  with  the  deceased, 
Geo.  W.  Chapman.  Code,  f  4604.  But  It 
is  dalmed  that  plaintiff  went  upon  the  wit- 
ness stand  and  gave  testimony,  and  that 
tbls  made  defendants'  testimony  competent 
It  Is  true  that  plaintiff  was  a  witness,  but 
she  did  no  more  than  to  state  how  she  ob- 
tained the  notes  and  to  Identify  certain 
letters  written  by  defendants.  This  did  not 
make  defendants  competent  witnesses  as  to 
personal  transactions  with  deceased.  See 
-cases  cited  under  section  4004  of  the  Code. 

Enimlnatlng  the  testimony  of  defendants 
as  to  pa*8onal  transactions  between  them 
and  the  deceased,  there  Is  not  enough  to 
sustain  defendants'  contention  as  to  bow 
the  notes  came  to  be  made.  But  If  there 
were  testimony  to  sustain  defendants'  claim, 
we  think  It  would  be  Incompetent  under  the 
well-known  rule  prohibiting  parol  testimony 
-of  a  contemporaneous  agreement  at  variance 
with  the  terms  of  the  note.  It  is  everywhere 
held  that  a  promissory  note  cannot  be  varied 
hy  parol  testimony  of  a  contemporaneous 
agreement  entered  Into  at  the  time  the  note 
was  executed.  Dickson  v.  Harris,  00  Iowa, 
727, 18  N.  W.  885;  Oerth  v.  Blngler,  71  Iowa, 
616,  88  N.  W.  181;  Altman  v.  Anton,  01  Io- 
wa, 612,  00  N.  W.  191;  Farmers'  Bank  v. 
Wilka,  102  Iowa,  816,  71  N.  W.  200;  Luke 
v.  Koenen,  120  Iowa,  103,  94  N.  W.  278; 
Daniel  on  Negotiable  Instruments  (4tfa  Bd.) 
H  SO,  81,  and  cases  cited. 

The  trial  court  was  right  in  finding  the 
defendants  liable,  and  its  Judgment  is  af- 
firmed. 


WBIBRHAUSBR   v.    OOLB   et   al. 

(Snpreme   Court   of   Iowa.     Oct  24,   1906.) 

1.  iNj-DHcnoN— Bonds— Aotior—Attobrit's 
Fkes. 

Where   an    Injanction    is   the   sole    relief 
«onght  It*  dissolution  either  by  Interlocutory 


order  or  on  final  hearing,  entitles  the  party  en- 
joined to  recover  his  attorney's  fees  In  resist- 
ing  the  writ  though  it  is  otherwise  If  the  in- 
junction is  merely  collateral  or  auxiUaiy  to  tiie 
principal  controversy,  and  its  maintenance  is 
not  decisive  of  the  question  in  issue. 
2.  Sams— Substahtuli.  Peouniast  Irxubt— 

iHBTBVOnONS. 

Where  defendants  and  others  obtained  an 
Injunction  restraining  plaintiff  from  removing 
telephone  poles  and  wires  constructed  in  the 
street  in  front  of  his  property,  as  he  had 
threatened  to  do,  which  injunction  was  dissolved 
on  a  holding  that  the  telephone  line  could  not  be 
lawfully  erected  on  the  highway  in  front  of 
plaintiff's  land  without  his  consent  except  by 
condemnation  proceedings,  it  was  error  for  the 
court,  in  an  action  on  the  injunction  bond,  to 
cbarra  that  the  burden  was  on  plaintiff,  fn 
the  first  Instance  to  show  that  he  had  been 
damaged  as  a  result  of  the  granting  and  serv- 
ing the  injunction,  and  that  unless  he  was  pre- 
vented from  the  enjoyment  of  some  right  the 
exercise  of  which  was  of  some  value  to  him  and 
the  deprivation  of  which  caused  him  loss,  he 
could  not  recover. 
8.  Appkai.— Bbbob— Pbejudiox. 

Where,  in  an  action  on  an  injunction  bond, 
the  appeal  record  did  not  show  that  the  ver- 
dict was  rendered  on  a  valid  defense  submit- 
ted, and  not  because  of  an  erroneous  instruction, 
the  error  could  not  be  regarded  as  harmless. 

4.  COMFBOMiaE  AND    SBmJEmRIV- CoRSTlKTO- 
TION. 

Defendants  procured  an  Injunction  restrain- 
ing plaintiff  from  interfering  with  the  oon- 
struction  of  their  telephone  Tine  in  the  high- 
way in  front  of  plalntHFs  property.  After 
the  Injunction  was  dissolved.  It  was  agreed 
that  if  defendants  would  pay  the  costs  in  the 
injunction  proceedings,  dismiss  certain  proceed- 
ings to  condenm  a  right  of  way,  and  transfer 
their  telephone  line  to  the  opposite  side  of  the 
highway,  all  differences  and  controversies  be- 
tween the  iwrtieB  should  be  at  an  end.  Held, 
that  defendants'  performance  of  such  agreement 
constituted  a  valid  defense  in  an  action  on 
the  Injunction  bond. 

Appeal  from  District  Court,  Muscatine 
County;  D.  Y.  Jackson,  Judge. 

Action  to  recover  damages  upon  an  Injunc- 
tion bond.  Judgment  for  defoidanta,  and 
plaintiff  appeals.    Reversed. 

Jayne  &  Hi^Eman,  tor  appellant  B.  M. 
Warner,  for  appellees. 

WBAYBR,  J.  The  defendants  with  others 
as  members  of  an  unincorporated  associa- 
tion were  about  to  construct  a  rural  tel^bone 
line  along  the  highway  In  front  of  the  plaln- 
tUTs  premises.  The  plaintiff  objected  to  such 
construction  and  threatened  to  remove  the 
poles  and  wires.  Thereupon  an  injunction 
was  sued  out  In  behalf  of  the  promoters  of 
the  enterprise  restraining  the  plaintiff  from 
Interfering  in  any  manner  with  the  construc- 
tion of  the  line  and  from  removing  or  disturb- 
ing the  poles  and  wires  erected  in  front  of 
his  land.  The  defendants  herein  signed  the 
bond  for  said  injunction.  It  further  ap- 
pears that,  at  the  first  term  of  court  after 
the  issuance  of  the  writ,  the  court  foimd 
that  the  telephone  line  could  not  be  lawfully 
erected  upon  the  highway  In  front  of  tbe 
piaintlfTs  land  without  his  consent  except  by 
condemnation  proceedings,  and,  on  motion  of 
the  plaintiff  herein,  dissolved  the  injunction. 
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Suit  Is  now  bronght  upon  the  bond  and  the 
principal  question  presented  is  whether  the 
plaintiff  may  recover  damages  sustained  on 
account  of  the  injunction  Including  attorney's 
fees  properly  expended  tn  procuring  Its  dis- 
solution. 

1.  Upon  this  subject  the  trial  court  In- 
structed the  Jury  as  follows:  "(4)  It  will  be 
noticed  that  the  issuance  of  the  injunction, 
the  execution  of  the  bond,  and  the  dissolu- 
tion of  the  Injunction  are  undisputed,  and 
as  a  result  It  remains  for  the  plaintiff  only 
to  show  in  the  first  instance  that  he  has  been 
damaged  as  a  result  of  the  granting  and 
serving  of  the  Injunction  upon  him,  and  tlUs 
fact  he  must  establish  by  the  preponderance 
or  greater  weight  of  the  evidence.  If  he 
fails  to  meet  this  burden  which  the  law  lays 
upon  him,  your  verdict  must  be  for  the  de- 
fendant (5)  In  other  words,  plaintiff  is  not 
entitled  to  recover  In  tills  action  unless  it  ap- 
pears from  the  evidence  that  he  was  prevent- 
ed by  the  injunction  from  the  enjoyment  of 
some  right,  the  exercise  of  which  was  of 
some  value  to  him,  and  the  deprivation  of 
which  caused  him  loss.  In  this  case  plaintiff 
claims  he  was  prevented  by  the  injunction 
from  Interfering  with  certain  telephone  poles, 
and  as  a  result  could  not  mow  his  grass  upon 
the  roadside,  and  it  is  for  you  to  say,  frc«n 
all  the  evidence  bearing  upon  the  question, 
whether  or  not  he  was  prevented  from  mow- 
ing his  grass  by  the  injunction  and  the 
erection  of  an  anchor  or  post  during  the 
existence  of  the  injunction,  and  what,  If  any, 
loss  he  sustained  as  a  result  thereof.  (6)  If 
you  find  plaintiff  was  not  so  deprived  of  the 
enjoyment  of  some  substantial  right,  your 
verdict  must  be  for  the  defendant  and  you 
need  proceed  no  further  In  the  case."  These 
Instructions  are  excepted  to  by  the  appellant 
because  they  are  based  upon  the  idea  that 
to  enable  him  to  recover  damages  upon  the 
bond  the  jury  must  find  that  he  suffered  some 
material  or  substantial  pecuniary  injury  by 
reason  of  the  issuance  of  the  writ  After 
considerable  reflection  we  are  constrained  to 
the  view  that  this  exception  Is  well  taken. 
It  is  true  that  we  have  held  that  the  dis- 
solution of  an  injunction  against  the  exercise 
of  a  technical  right  which  the  defendant  had 
no  desire  or  Intention  to  exercise  gives  rise 
to  no  cause  of  action  upon  the  bond.  Bank 
of  Monroe  v.  Gifford,  70  Iowa,  580,  81  N.  W. 
881.  The  case  of  HIbbs  v.  Western  Land  C!o., 
81  Iowa,  286,  46  N.  W.  1119,  also  cited  by  the 
api)eilee  herein,  decides  nothing  in  point  It 
appears  in  that  case  that  the  party  had  been 
enjoined  from  trespassing  on  certain  land, 
and  the  injunction  had  been  dissolved.  It 
does  not  appear  whether  the  person  so  en- 
joined was  the  owner  of  the  land,  nor  upon 
what  grounds  the  writ  was  sued  out,  nor  Is 
It  shown  what  was  in  Issue  touching  the  land, 
nor  whether  he  was  deprived  of  a  substantial 
right  by  virtue  of  the  Injunction.  For  these 
reasons,  expressly  stated  in  the  opinion,  a  de- 


murrer  to   the   petition   claiming   damages 
was  sustained.    In  the  present  case  nn    iu- 
j  unction,  temporary  and  i>ennanent;  was  tb* 
sole  relief  sought  In  the  original  action.     It 
involved  a  substantial  right  of  the  plaintiff 
herein,  1.  &,  the  right  to  object  to  and  pre- 
vent the  burdening  of  the  highway  bordering 
his  premises  by  the  poles  and  wires  of  the 
telephone  line  until  the  right  of  way  there- 
for bad  been  condemned  and  damages  piud 
or  secured.    True,  the  damage  may  liave  been 
small,  but  the  right  to  Insist  upon  having  a 
clear  and  unincumbered  highway  was  none 
the   less  complete,   and   plaintiff's   title    to 
protection  of  such  right  by  the  courts  none 
the  less  perfect  or  imperative  than  it  would 
have  been  had  the  damage  been  many  times 
greater.    The  appellant,  as  the  court  found, 
was  the  owner  of  the  land  affected,  and  as 
such  had  the  right  to  prevent  the  erection 
of  the  telephone  line,  or  to  remove  It  if  al- 
ready erected.    This  right  was  disputed,  and 
he  was  by  the  injunction  prevented  from  ex- 
ercising the  same.    He  was  not  required  to 
submit  to  this  assumption  of  dominion  orer 
his  property,  and,  to  vindicate  his  right  and 
relieve  his  property  of  the  burden  wrong- 
fully Imposed  upon  It  he  properly  appeared 
to  the  proceedings  and  denied  the  author- 
ity of  the  plaintiffs  therein  to  proceed  without 
condemnation  of  the  right  of  way,  and  soni^t 
a  dissolution  of  the  injunction.    Under  the 
circumstances,  where  injunction  is  the  sole 
relief  sought  we  have  often  held  that  its 
dissolution,  either  by  interlocutory  order  or 
upon  the  final  hearing,  entities  the  party  &i- 
Jolned  to  recover  his  attorney's  fees  in  re- 
sisting the  writ    We  think,  therefore,  that 
the  right  of  the  plaintiff  herein  to  recoyer 
does  not  depend  upon  the  simple  fact  wheth- 
er he  sustained  substantial  Injury  by  being 
prevented  from  mowing  his  grass  along  the 
road  side  (as  the  Instruction  seems  to  sug- 
gest), but  upon  whether  he  was  enjoined  from 
the  exercise  of  the  lawful  and  substantial 
right  to  prevent  the  erection  of  the  tele- 
phone line  and  to  remove  the  materials  from 
his  premises.    Langworthy  v.  McKelvey,  25 
Icwa,  49 ;  Thomas  v.  McDaneld,  77  Iowa,  299, 
42  N.  W.  801;  Colby  v.  Meservey,  86  Iowa, 
666,  62  N.  W.  499 ;  Williams  v.  BalUnger,  126 
Iowa,  410,  101  N.  W.  189.    Many  other  cases 
in  this  and  other  courts  to  the  same  effect 
might  readily  be  cited  but  the  foregoing  in- 
dicates the  law  of  this  state.    Where  the 
Injunction  sought  Is  merely  collateral  or  aux- 
iliary to  the  principal  controversy,  and  ita 
maintenance  Is  not  decisive  of  the  very  ques- 
tion at  issue,  It  is  the  equally  well-established 
general  rule  that  attorney's  fees  are  not  re- 
coverable.   Carroll  Co.  v.  R.  R.  Co.,  63  Iowa, 
685,  6  N.  W.  69;  Langworthy  v.  McKelvey,  25 
Iowa.  49.    It  follows  we  think  that,  under 
the  conceded  facts  in  this  case,  the  plaintiff 
was  entitled  to  recover  unless  the  defendant 
made  good  another  defense  pleaded  to  which 
we  will  hereinafter  make  reference,  and  the 
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Joiy  aboald  bay*  been  so  Inatmcted.  Ttae 
amount  should,  of  coarse,  have  been  left  to 
tbe  Jmy  under  appropriate  instructions. 

2.  Aa  a  second  defense  to  ttae  plalntiflTs 
actSon  the  defendants  alleged  tbat  after  the 
dlsaolntion  of  tbe  injunction  they  Instituted 
coDdenmatlon  proceedings  to  condemn  tbe 
right  of  way  for  tbeir  telephone  line  along 
tbe  highway  In  question,  and  that,  pending 
the  same,  plaintiff  and  defendants  entered 
icto  negotiations  ending  in  a  settlement  where- 
by It  was  agreed  that,  if  tbe  defendants  here- 
in should  pay  tbe  costs  accrued  in  tbe  injunc- 
tton  proceedings,  and  would  remove  the  tele- 
phone poles  theretofore  set  along  this  part 
of  tbe  route  to  the  opposite  side  of  the  high- 
way and  dismiss  the  condemnation  proceed- 
ings, then  all  differences  and  controversies 
between  them  should  be  at  an  end.  They 
further  allege  that,  acting  upon  said  agree- 
tnent,  they  did  pay  tbe  costs  in  the  injunction 
case,  dismissed  tbe  condemnation  proceedings 
at  their  own  costs,  and  removed  the  telephone 
Une  to  the  opposite  side  of  the  roadway,  and 
in  all  respects  have  fully  performed  the  con- 
ditions of  the  settlement  on  their  part  It 
may  well  be  that  the  verdict  in  defendants' 
favor  was  because  tbe  jury  found  this  defense 
bad  been  sustained,  but  this  we  cannot  know 
as  no  special  finding  was  aslced  for  and  we 
are  not  able  to  say  that  the  result  was  not 
induced  by  the  Instruction  which  we  have 
held  to  have' been  erroneously  given.  The 
contention  of  the  appellant  that  there  is  no 
evidence  on  which  this  issue  should  have 
been  arabmltted  to  tbe  jury  is  not  well  found- 
ed. The  matter  pleaded  constituted  a  good 
defense,  and  under  the  evidence,  which  we 
need  not  recite,  It  would  have  been  error  to 
withdraw  It  from  the  jury. 

Other  points  made  in  behalf  of  the  ap- 
pellant are  not  well  taken  or  relate  to  mat- 
ters not  likely  to  arise  on  a  retrial. 

For  the  reasons  Above  stated,  a  new  trial 
must  be  ordered,  and  the  judgment  of  the 
district  court  is  therefore  reversed. 


CAVANADGH   v.   CENTERVIIXB   BLOCK 

COAL  CO. 

(Sopreme  Court  of  Iowa.    Oct.  23,  1906.) 

1.  Mastkb  and  SKBVAirr— Injuries  to  Sebv- 

AHT— PROXIKATS   CaUSE. 

Plaintiff  was  a  miner  In  defendant's  coal 
mine,  at  a  specified  price  per  ton  for  coal  mined 
by  him.  Defendant  famished  a  railroad  track 
and  cars  leading  to  tbe  room  In  which  plaintiff 
worked,  hot  plaintifl  was  required  to  lay  the 
track  in  the  room,  and  push  the  cars  loaded  with 
coal  to  the  entry.  One  of  the  cars  became  de- 
railed where  the  room  track  connected  with  the 
entry  track,  bemase  of  an  alleged  defect  in  the 
ttwA,  and  plaintiff,  with  the  assistance  of  the 
Bit  boas,  was  rerailing  the  car,  when  plaintiff's 
lagers  were  caoght  and  pinched  between  tbe 
bottom  of  the  ear  and  a  woolen  prop  which  the 
pit  boas  had  been  usin»  in  "slewing"  the  front 
end  of  the  car  over  onto  the  track,  and  which 
had  been  dropped  by  him.  Held,  that  the  de- 
railment of  tbe  car  was  not  the  proximate  cause 
of  plaintiff's  injury. 


2.  Sams— DuTT  or  Mastkb. 

Where  plaintiff,  a  miner,  was  engaged  to 
work  at  a  specified  price  per  ton  for  coal  de- 
livered at  the  mouth  of  the  shaft,  and  it  was  his 
duty  to  run  his  loaded  cars  out  of  the  room 
in  which  be  worked  to  the  entry,  the  proprietor 
of  tbe  mine  was  chargeable  with  no  doty  to 
plaintiff  with  reference  to  the  rerailing  of  a  de- 
railed car. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  {  209.] 

S.  Sahb— Fbixow  Bebvant— Vice  Princifai.. 
Plaintiff  was  employed  as  a  miner  at  a 
specified  price  for  coal  delivered  at  the  mouth 
of  tbe  pit,  plaintiff  being  required  to  run  his 
cars  of  coal  to  the  entry,  where  they  were  trans- 
ported to  the  mouth  of  tbe  pit  by  mule  power. 
Plaintiff  was  promised  assistance  In  runnmg  his 
cars  out,  in  order  to  facilitate  his  mining  ef- 
forts, and,  on  the  derailment  of  a  car  in  the 
room,  he  was  assisted  by  the  pit  boss  to  rerail 
tbe  same,  in  which  operation  his  fingers  were 
pinched  between  the  bottom  of  the  car  and  a 
wooden  prop  the  pit  boss  had  been  using,  and 
which  he  had  dropped  near  the  car.  Held,  that 
the  acts  of  the  pit  boss  in  assisting  plaintiff 
were  those  of  a  fellow  servant  and  not  of  a  vice 
principal. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  St  431-443.] 

Appeal  from  District  Court,  Appanoose 
County ;  Frank  W.  Eichelberger,  Jud^e. 

Action  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  the  negligence  of  de- 
fendant's employes.  At  the  conclusion  of  the 
plalntUTs  evidence  the  court  sastained  a  mo- 
tion to  direct  a  verdict  for  tbe  defendant, 
and  from  the  judgment  on  such  directed  ver- 
dict the  plaintiff  appeals.    Affirmed. 

Baker  &  Baker,  tor  appellant  Howell  & 
Elgin,  for  appdlee. 

McCLAIN,  C.  J.  The  ultimate  facts  which 
the  evidence  for  plaintiff  tended  to  establish, 
so  far  as  they  are  material  to  the  deter- 
mination of  the  questions  Involved,  are  as 
follows:  The  plaintiff  was,  at  the  time  of 
receiving  tbe  Injury  complained  of,  engaged 
as  a  miner  In  the  coal  mine  of  defendant 
under  the  usual  arrangement,  by  which  he 
was  allowed  to  work  under  the  general  direc- 
tion of  defendant's  pit  boss,  and  receive  pay  at 
a  specified  price  per  ton  fOr  coal  mined  by 
him  and  delivered  at  the  mouth  of  the  shaft 
Miners  such  as  plaintiff  work  in  rooms  which 
are  extended  back  by  them,  in  carrying  on 
the  operation  of  getting  out  the  coal,  from 
ttie  main  entry  to  the  depth  of  12S  feet  and 
It  is  the  business  of  the  miner  to  pick  or 
blast  down  the  coal  on  the  face  of  the  vein 
as  the  room  is  extended  back  from  the  main 
entry,  load  the  coal  upon  cars  furnished  by 
the  company  at  the  mouth  of  his  room,  and 
deliver  these  cars  in  the  entry,  where  they 
are  taken  by  tbe  drivers,  and  hauled  by  mules 
to  the  shaft  to  be  elevated  by  machinery  to 
the  surface.  As  the  thickness  of  the  vein  of 
coal  which  was  being  mined  in  this  mine  was 
only  sufficient  to  allow  the  use  of  the  small 
cars  employed  for  transporting  the  coal 
from  the  place  where  It  was  mined  to  the 
entry,  and  would  not  permit  the  passage  <rf 
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tbe  moles  without  some  additional  height  be- 
ing fnmlshed  in  the  entry,  it  was  necessary 
to  dig  ont  the  dirt  below  the  coal  vein  and 
also  above,  so  tnat  the  entries  might  be  suffi- 
cient In  height  to  allow  the  mules  to  pass 
through;  and  In  such  entries  Iron  tracks 
were  constructed  on  which  the  cars  might 
turn.  Thia  work  of  preparing  the  entries 
for  the  operation  of  the  cars  propelled  by 
mules  and  laying  the  track  for  the  cars  to 
run  upon  was  done  by  the  company,  employ- 
ing for  that  purpose  men  paid  by  the  day, 
and  the  company  constructed  for  each  room 
a  slope  from  the  entry  up  to  the  level  of  the 
-floor  of  the  room,  and  laid  upon  this  slope 
Iron  switch  rails,  connected  with  the  main 
track  In  the  entry,  and  wooden  rails  connect- 
ed with  the  iron  switch  rails,  thus  extending 
the  track  up  into  the  opening  of  the  room. 
The  additional  wooden  rails  necessary  to  car- 
ry the  car  back  into  the  room  to  the  face 
of  the  coal  where  the  miner  would  load  his 
cars  were  laid  by  the  miner  himself,  as  he 
bad  occasion  to  need  them.  It  thus  appears 
that  the  company  was  responsible  for  the  con- 
dition of  the  track  up  the  slope  Into  the 
room  in  which  the  miner  should  work,  and 
the  miner  was  responsible  for  the  condition 
of -the  track  extending  into  the  room  Itself. 
Plaintiff,  having  been  assigned  to  the  room 
in  which  he  was  working,  loaded  a  car  fur- 
nished him  by  the  pit  boss,  and  with  the 
assistance  of  the  boss  was  pushing  It  out 
of  his  room  upon  the  switch  famished  by 
the  company,  ready  to  be  taken  by  the  driver 
in  the  entry,  when  he  should  have  occasion  to 
attach  it  to  a  "trip"  of  cars  being  hauled  to 
the  shaft,  when  the  car  got  off  the  track  at 
the  point  where  the  first  pair  of  wooden  rails 
connected  with  the  Iron  rails  of  the  switch, 
and  in  putting  the  car  back  upon  this  track, 
with  the  assistance  of  or  in  conjunction  with 
the  efforts  of  the  pit  boss,  plaintiff's  fingers 
on  one  hand  were  Injured  by  being  pinched 
between  the  bottom  of  the  car  and  a  wooden 
prop  which  the  pit  boss  had  been  using  in 
"slewing"  the  front  end  of  the  car  over  onto 
the  track,  and  which  had  been  dropped  by 
him;  and  as  a  result  of  this  injury,  which  was 
not  so  severe  as  to  prevent  plaintiff  from  go- 
ing to  work  the  next  day,  but  which  was  sub- 
sequently aggravated  by  blood  poisoning,  pro- 
ducing erysipelas,  the  plaintiff's  arm  had  to 
be  amputated,  and  bis  action  is  for  the  im- 
pairment of  his  earning  capacity  consequent 
on  the  loss  of  his  arm. 

There  were  various  grounds  urged  in  the 
motion  for  a  directed  verdict,  but  they  are 
reducible  to  three  propositions  contended  for 
In  behalf  of  defendant  as  follows:  First,  that 
the  negligence,  if  any,  of  defendant  in  failing 
to  keep  the  portion  of  the  track  leading  to 
plaintiff's  room  In  proper  condition  for  use 
was  not  the  proximate  cause  of  plaintiff's  In- 
jury ;  second,  that  plaintllTs  o-wn  negligence 
contributed  to  his  injury;  and,  third,  that 
plaintiff  assumed  the  risks  incident  to  the 
defect  In  the  track.    In  the  view  which  we 


take  of  the  case,  it  is  only  necessary  to  con- 
sider the  qnestion  of  proximate  cause. 

Conceding  that  the  track  at  the  place 
where  the  car  which  the  plaintiff  and  the  pit 
boss  were  pushing  down  to  the  entry  was 
derailed  was  fnmlshed  by  the  company  and 
was  in  its  charge,  and  that  it  was  negligent 
In  allowing  such  track  to  be  defective,  the 
question  Is  whether  the  injury  to  plaintiff 
was  the  proximate  result  of  the  derailing  of 
the  car.  The  situation  was  this:  Plaintiff 
as  a  miner  was  engaged  on  his  own  respcMisi- 
bility  in  propelling  this  car  to  the  entry.  This 
was  a  part  of  the  duty  which  he  most  per- 
form to  secure  compensation  for  the  mininc 
of  the  coal,  for  he  was  paid  only  as  the 
coal  was  delivered  at  the  month  of  the  mine. 
Plaintiff  was  not  under  any  duty  to  the  com- 
pany to  operate  this  car,  save  that  If  he  did 
not,  with  reasonable  diligence,  prosecute  his 
business  of  getting  out  coal,  he  was  sub- 
ject to  be  discharged  by  the  pit  boss;  that 
is,  denied  the  further  privilege  of  working 
In  the  mine.  There  was  no  emergency  in- 
volved in  the  derailing  of  the  car  save  the 
delay  occasioned  to  the  plaintiff  In  prosecut- 
ing his  business.  Plaintiff  was  not  entitled 
to  the  assistance  of  the  pit  boss  or  any  one 
else  connected  with  the  operation  of  the  mine 
In  pushing  his  car  to  the  entry,  save  as  such 
assistance  was,  as  it  appears,  rendered  neces- 
sary and  promised  to  him  In  consequence  of 
the  switch  track  not  being  in  good  order, 
and  the  further  fact  that  the  pit  boss,  desir- 
ous of  having  coal  taken  from  the  room  to 
which  plaintiff  had  been  assigned,  had  prom- 
ised assistance  in  getting  out  plaintiff's  cars 
until  the  track  should  be  put  In  better  condi- 
tion. The  general  custom,  as  It  appears,  was 
for  miners  who  had  trouble  in  getting  oat 
their  cars  to  call  for  assistance  on  their  fel- 
low miners,  or  any  one  employed  In  the  mine. 
On  a  previous  day,  while  working  in  this 
same  room,  plaintiff  had  the  assistance  of  the 
driver  In  getting  out  one  of  his  cars,  but  it  was 
not  the  duty  of  the  pit  boss  or  any  other  em- 
ployes of  the  mine  to  g^lve  assistance  to  the 
plaintiff  save  as  such  assistance  had  been 
promised  in  this  particular  case  on  account  of 
the  defective  condition  of  the  track.  Therefore^ 
when  plaintiff's  car  was  derailed,  the  respon- 
sibility of  getting  it  back  on  the  track,  in 
order  that  he  might  push  It  onto  the  switch, 
rested  upon  him.  Assuming  that  the  injury 
to  the  plaintiff  was  received  while  he  was 
engaged  with  the  assistance  of  the  pit  boss 
In  replacing  the  car  upon  the  track,  we  think 
that  it  was  not  the  proximate  result  of  tiM 
defect  in  the  track  which  had  caused  the 
derailing  of  the  car.  It  appears  that  cars 
become  derailed  from  various  causes.  If  the 
derailment  had  occurred  on  a  portion  of  the 
track  for  the  condition  of  which  the  plaintiff 
was  responsible,  the  same  kind  of  an  accident 
in  replacing  the  car  on  the  track  might,  as 
well,  have  happened.  The  proximate  result 
of  the  defect  In  the  track  had  been  completely 
reached  when  the  car  became  derailed.    What 
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was  Botaegnently  done  bad  no  Inunedlate 
cansal  relation  with  the  defect  which  pro- 
daced  the  derailment  If  It  had  appeared 
that  the  derailment  was  dne  to  the  negligence 
of  plaintiff,  be  would  not  hare  thereby  been 
precluded  from  recovery  If  the  company  were 
chargeable  with  negligence  In  what  sub- 
■eqaently  took  place.  The  defective  track 
was  not  even  the  condition  which  led  to  the 
Injury  of  the  plaintiff.  The  condition  im- 
mediately attending  or  preceding  the  Injury 
was  the  derailed  car,  and  the  defect  of  the 
track  was  therefore  nothing  more  than  the 
cause  of  a  condition. 

In  support  of  our  conclusion,  it  would  be 
Idle  to  attempt  any  exhaustive  citation  of  au- 
thorities, nor  would  It  be  practicable  to  state 
any  rule  which  may  be  applied  to  all  cases 
involving  the  question  of  proximate  cause. 
A  rule  general  enough  to  cover  all  cases 
would  be  too  general  for  any  practical  pnr^ 
pose.  Two  lllnstratlonB  will  sufficiently  serve 
to  Indicate  the  conclusion  reached  by  this 
court  In  cases  very  similar  to  the  one  before 
ns.  In  Watters  v.  Waterloo,  126  Iowa,  199, 
lOl  N.  W.  871,  It  Is  said  that  causal  relation 
does  not  exist  where  the  result  proceeds  from 
a  source  wholly  Independent  of  the  cause  In- 
sisted upon,  and  comes  Into  proximate  rela- 
tion with  such  cause  only  by  reason  of  being 
aided  In  some  way  by  one  or  more  of  the  re- 
sults flowing  from  such  original  cause.  That 
was  a  case  where  recovery  was  sought  for  In- 
iarj  by  an  accident  consisting  of  a  fall  on  an 
Icy  street,  which  It  was  claimed  was  the 
proximate  result  of  a  prior  fall  due  to  a  de- 
fectlTe  sidewalk,  causing  the  Injured  party 
to  have  occasional  spells  of  dizziness,  during 
one  of  which  his  fall  on  the  ley  street  bad 
subsequently  occurred.  That  case  Is  quite 
analogous,  for  the  condition  of  dizziness  ac- 
companied or  produced  the  fall  on  the  ley 
street,  while  the  previous  fall  on  the  defec- 
tive sidewalk  was  merely  a  cause  of  such 
condition.  In  Parmenter  t.  Olty  of  Marion, 
118  Iowa,  297,  86  N.  W.  90,  It  was  said  that 
tbe  act  of  the  city  in  negligently  allowing  a 
platform  to  project  over  the  sidewalk  was 
not  the  proximate  cause  of  an  Injury  to  a 
passerby  who  was  struck  by  a  bale  of  hay 
falling  from  such  platform;  the  platform 
being,  as  it  was  held,  a  mere  condition,  and 
not  the  proximate  cause  of  the  accident.  The 
case  of  Andrews  t.  Chicago  ft  O.  W.  R.  Co. 
(Iowa)  lOB  N.  W.  404,  Is  also  very  much  In 
point 

The  cases  relied  on  by  counsel  for  appel- 
lant are  not  In  point  In  Hayes  v.  Michigan 
Central  a  Co.,  Ill  U.  S.  228,  4  Sup.  Ct  369, 
28  li.  Ed.  410,  the  question  was  whether  the 
wrongful  failure  of  the  defendant  company 
to  fence  its  track  was  the  proximate  cause 
of  an  accident  to  a  boy  who  attempted.  In 
response  to  a  signal  from  another  boy,  to  get 
upon  a  moving  freight  train.  The  court  In 
reversing  a  Judgment  on  a  directed  verdict 
for  the  company,  said  (page  241  of  111  U.  S., 
page  874  of  4  Sup.  C!t  [28  L.  Ed.  410])  :     "It 

looN.w.— ao 


is  further  argued  that  the  direction  of  tbe 
court  below  was  right  because  the  want  of 
a  fence  could  not  reasonably  be  alleged  as 
the  cause  of  the  injury.  In  the  sense  of  an 
efficient  cause,  causa  causans,  this  is,  no 
doubt  strictly  true ;  but  that  is  not  the  sraue 
in  which  the  law  uses  the  term  in  this  con- 
nection. The  question  Is,  was  It  causa  sine 
qua  non,  a  cause  which,  it  It  bad  not  existed, 
the  Injury  would  not  have  taken  place — an 
occasional  cause?  and  that  Is  a  question  of 
fact  unless  tbe  causal  connection  is  evi- 
dently not  proximate."  Whether  the  ques- 
tion is  made  any  easier  by  speaking  of  tbe 
causa  sine  qua  non  rather  than  tbe  causa 
causans,  we  need  not  consider,  for  the  court 
found  that  the  duty  Imposed  on  tbe  company 
by  ordinance  to  maintain  a  fence  was  im- 
posed by  way  of  precaution  to  lessen  the 
danger  of  such  accidents  as  that  which  ac- 
tually happened,  and  there  was,  therefore, 
an  Immediate  proximate  connection  between 
the  neglect  of  duty  and  the  resulting  acci- 
dent which  the  performance  of  the  duty 
might  reasonably  have  tended  to  prevent 

In  Aldrlcb  v.  C!oncord  ft  Montreal  Rail- 
road, 67  N.  H.  S80,  86  Atl.  252,  the  defend- 
ant company  was  held  liable  for 'Injury  to  an 
employe  from  the  falling  of  logs  from  a 
freight  car  on  which  they  were  loaded,  the 
supports  Intended  to  hold  the  logs  In  place 
having  been  weakened  by  the  shock  due  to 
the  previous  derailment  of  the  car.  But 
evidently  there  was  here  no  Intervening  re- 
sponsible causa  In  Enapp  v.  Sioux  City  ft 
P.  a.  Co.,  66  Iowa,  91,  21  N.  W.  198,  64  Am. 
Rep.  1,  Id.,  71  Iowa,  41,  32  N.  W.  18,  it  was 
held  that  where  the  defendant's  negligence  in 
failing  to  keep  its  track  in  repair  caused  a  lo- 
comotive engine  In  charge  of  the  plaintiff  to 
leave  the  track,  and  brought  about  tbe  oc- 
casion for  plaintiff  to  reverse  the  lever  In 
order  to  arrest  the  movement  of  the  engine 
and  avert  the  dangers  Incident  to  such  an  ac- 
cident the  negligence  of  the  company  was 
the  proximate  cause  of  an  Injury  to  the  en- 
gineer, due  to  his  effort  in  thus  reversing  the 
engine.  Here  it  is  apparent  the  defective 
condition  of  the  track  brought  about  the 
very  necessity  to  act  under  an  emergency 
which  was  the  cause  of  the  Injury.  But  In 
the  case  before  us  there  was  no  emergency, 
no  occasion  to  act  in  one  way  rather  than  in 
another.  The  derailing  of  the  train  In  the 
Knapp  Case  necessitated  one  specific  act  on 
the  part  of  the  engineer — ^that  Is,  the  throw- 
ing back  of  the  lever  to  reverse  the  engine- 
while  In  this  case  the  derailing  of  the  car 
necessitated  no  act  whatever  as  an  immedi- 
ate consequence,  and  left  the  plaintiff  free 
to  do  whatever  he  might  see  fit  toward  ob- 
viating the  inconvenience  resulting  from  the 
derailment  He  could  have  unloaded  his  car 
and  pulled  It  back  upon  the  track,  or  he 
might  have  secured  more  assistance,  so  that 
It  could  be  put  on  the  track  without  using  the 
prop  as  a  pry,  or  he  might  have  secured  some 
othw  implement  than  the  prop  by  means  of 
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which  he  and  those  helping  him  could  have 
replaced  the  car  upon  the  track.  He  might 
act  promptly,  or  be  might  act  with  the  great- 
est  deliberation  and  foresight.  There  was 
no  emergency  and  no  necessary  connection  be- 
tween the  result  of  the  defective  track  and 
the  means  to  be  employed  for  remedying  the 
condition  which  had  arisen  by  reason  of  such 
defect  In  speaking  of  an  adequate  and  In- 
dependent Intervening  cause,  as  cutting  off 
the  connection  between  a  negligent  act  and  a 
subsequent  Injury,  It  is  not  proper  to  require 
that  the  Intervoilng  cause  to  be  searched  for 
be  one  Involving  negllgmce  or  wrong.  When 
an  adeqnate  intervening  cause  is  found,  it  is 
immaterial  whether  that  cause  Is  one  In- 
volving liability  or  not  It  is  enough  that  it 
is  an  Independent,  responsible  cause.  1 
Thompson,  Negligence,  {  B4.  Or,  If  we  adopt 
the  view  which  Judge  Thompson  prefers, 
that  the  proximate  cause  is  the  probable 
cause,  and  the  remote  cause  is  the  Improba- 
ble cause  (1  Thompson,  Negligence,  {  60)  we 
are  still  wholly  without  support  for  the  po- 
sition of  counsel  for  appellant  for  no  result 
of  a  defective  track  could  be  more  improb- 
able or  further  beyond  the  anticipation  of  a 
reasonable  man  than  that  in  attempting  to 
replace  a  car  derailed  by  reason  of  such  de- 
fect the  miner  would  have  his  fingers  pinched 
between  the  end  of  the  car  and  a  prop  which 
somebody  should  bring  to  assist  in  "slew- 
ing" the  car  onto  the  track,  and  which  should 
thereafter  be  dropped  where  the  car  would 
drive  the  miner's  hand  against  it  Of  course 
It  is  not  necessary,  as  said  in  many  cases, 
that  the  proximate  result  be  one  which 
could  be  anticipated  in  detail,  but  how  much 
further  could  any  one  have  foreseen  or  an- 
ticipated the  course  of  events  following  a  de- 
fective track  than  that  a  car  should,  by  rea- 
son of  the  defect,  run  off  the  track,  and  per- 
haps cause  Injury  to  some  one  before  the 
force  of  its  momentum  should  be  fully 
checked?  We  reach  the  conclusion,  there- 
fore, that  there  was  no  causal  relation  be- 
tween the  Injury  to  plaintiff  and  the  negli- 
gence of  the  defendant  in  allowing  that  por- 
tion of  the  track  extending  toward  and  into 
the  room  where  plaintiff  was  at  work,  and 
for  the  maintenance  of  which  it  was  respon- 
sible, to  be  out  of  repair. 

But  counsel  further  insist  that  there  was 
negligence  on  the  part  of  defendant  repre- 
sented by  the  pit  boss  as  vice  principal  in 
connection  with  the  replacing  of  the  car  up- 
on the  track,  and  that  plaintiff  was  entitled 
to  recover  on  account  of  such  negligence. 
Without  discussing  In  this  connection  the 
questions  of  contributory  negligence  or  as- 
sumption of  risk  which  are  referred  to  in 
arguments  of  counsel,  it  is  sufficient  to  say 
that  the  defendant  company  was  chargeable 
with  no  duty  In  regard  to  replacing  this  car 
upon  the  track.    It  did  owe  plaintiff  the  duty 


of  furnishing  him  a  safe  place  to  work  at  the 
place  of  the  accident  and  if  he  had  been  in- 
jured by  bis  car  running  off  the  tradE,  tben. 
no  doubt  the  company  would  have  been  lia- 
ble, barring,  ef  course,  contributory  negli- 
gence or  assumption  of  risk ;  but  he  was  not 
Injured  by  reason  of  his  car  running  off  the 
track,  and  therefore  the  duty  to  furnish  him 
a  safe  place  to  work  was  not  involved. 
There  was  no  duty  to  furnish  him  tools  and 
appliances  which  was  broken,  for  the  car 
was  not  in  any  way  defective,  and  as  to  the 
use  of  the  prop  to  pry  It  back  on  the  track 
such  use  was  entirely  within  the  plaintiff's 
discretion.  There  seems  to  have  been  no 
duty  on  the  company  to  furnish  miners  with 
special  appliances  for  getting  the  cars  npon 
the  track  after  they  should,  for  any  reason, 
have  run  off.  Witnesses  testified  that  under 
such  circumstances,  if  the  car  is  lightly  load- 
ed, the  miner  lifts  it  back  himself;  if  heavily 
loaded,  he  unloads  it  or  gets  some  one  to  as- 
sist blm,  or  in  whatever  way  he  finds  avail- 
able, and  at  his  own  discretion  and  risk,  be 
accomplishes  the  replacement  of  the  car. 

It  is  further  urged  tbat  the  pit  boss  negli- 
gently directed  the  plaintiff  to  place  himself 
in  front  of  the  car,  and  to  lift,  In  order  to 
replace  the  car  upon  the  track;  but  In  this 
respect  the  pit  boss  was  certainly  not  acting 
as  vice  principal.  From  the  evidence,  the 
fact  would  appear  to  be  that  the  pit ,  boss 
was  anxious  to  have  as  much  coal  run  out  as 
possible,  and  urged  plaintiff  to  load  sonie 
cars  in  this  room  where  he  had  previously 
been  at  work,  and  run  them  out  and  to  in- 
duce htm  to  do  this  over  a  track  which  required 
greater  exertions  than  usual  he  offered  to  fur- 
nish him  assistance ;  but  any  assistance  thus 
furnished  him  was  the  assistance  of  a  coem- 
ploy6  and  not  of  a  vice  prlnplpal.  Such  assist- 
ance was  furnished  on  a  previous  day  under 
somewhat  similar  circumstances  by  a  driver, 
and  on  the  day  in  question  by  the  pit  boss  him- 
self ;  but  the  fact  that  the  pit  boss  was  for 
some  purposes  a  vice  principal  did  not  neces- 
sarily make  talm  a  vice  principal  in  every- 
thing which  he  did.  If  he  acted  as  an  opera- 
tive only,  the  liability  of  his  master  for  his 
acts  was  not  other  or  different  from  that 
which  would  result  with  reference  to  the 
acts  of  any  other  operative.  C!olllngwood 
T.  Illinois  &  Iowa  Fuel  Co.,  125  Iowa,  537, 
101  N.  W.  283 ;  McQueeny  v.  Chicago,  M.  ft 
St  P.  R.  Co.,  120  Iowa,  522,  94  N.  W.  1124; 
Fosburg  V.  Phillips  Fuel  Co.,  83  Iowa,  64, 
61  N.  W.  400;  Beresford  v.  Am.  Coal  Co., 
124  Iowa,  84.  98  N.  W.  902,  70  L.  R.  A.  256; 
Bamlcle  v.  Connor,  110  Iowa,  238,  81  N.  W. 
462;  Scott  v.  Chicago  O.  W.  R.  Co.,  113 
Iowa,  381,  85  N.  W.  631. 

There  was  entire  failure  of  plaintiff  to  make 
out  any  negligence  on  the  part  of  defendant 
proximately  contributing  to  plalntUTa  In- 
jury, and  the  judgment  !■  affirmed. 
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JAYNB  ft  KBVB  BROa  LUMBER  CO.   v. 

TURNER  Sc  SON  et  al. 

(Supreme  Oonrt  of  Iowa.    Oct.  24,  1906.) 

1.  COIITIU.CT8  —  AoKEItMXNT    NOT    TO    RX-XR- 

SASK  IN  Business— Valjditt. 

A  contract  not  to  re  engage  in  business  in 
a  certain  locality,  if  reabonable  and  baaed  on 
■officient  consideration,  ia  valiJ  and  enforceable. 

[Bd.  Note. — For  cases  in  point,  aee  vol.  11, 
Oent.  Dig.  Contracts,  if  664-^.] 

2.  Samk— Bbbaoh. 

A  firm  engaged  In  the  lumber  business  sold 
its  bosiness  to  complainant  and  agreed  not  to 
re-engage  in  the  same  business,  directly  or  in- 
directly, in  the  same  place,  during  the  time  com- 
plainant  owned  the  business  or  used  the  plant 
AeU,  that  the  act  of  one  of  the  members  of  the 
aelling  firm  in  thereafter  selling  lumber  in  car- 
load Tots,  as  a  broker,  on  orders  from  persons 
in  surrounding  towns,  which  lumber  was  shipped 
direct  from  the  seller  to  the  purchaser,  did  not 
constitute  a  breach  of  such  contract. 

Aiqtesl  from  District  Court,  Appanoose 
County;  M.  A.  Roberts,  Jndge. 

Action  In  equity  for  an  Injunction  to 
restrain  the  fnrther  violation  of  the  terms 
of  a  written  contract,  and  to  recover  dam- 
ages already  accrued,  growing  out  of  tbe 
violation  of  such  contract  On  trial  tbe 
petition  was  dismissed,  and  plaintiff  appeals. 
Affirmed. 

Howell  A  Elgin,  for  appellant  Fee  ft  Fee, 
for  appellees. 

BISHOP,  J.  The  contract  writing  upon 
which  the  suit  is  based  bears  date  Novem- 
ber 21,  1900,  and  was  entered  into  between 
tbe  plaintiff  company  and  tbe  defendant 
Tomer  ft  Son,  the  latter  a  partnership  com- 
posed of  T.  J.  Turner  and  C.  A.  Turner. 
The  substance  of  the  provisions  of  such  con- 
tract is  that  thereby  Turner  &  Son  agree 
to  sell  their  stock  of  lumber,  implements, 
etc.,  situated  in  the  town  of  Moravia,  Iowa, 
to  the  plaintiff  company,  and  a  basis  for 
the  ascertainment  of  the  value  of  such  prop- 
erty Is  provided  for.  The  plaintiff  comiwny 
agrees  to  rent  of  Turner  ft  Son  the  build- 
ing and  grounds  upon  which  tbe  property 
is  situated— described  as  "their  plant" — for 
one  year,  and  with  the  privilege  of  five  years, 
and  to  pay  rent  therefor  at  the  rate  of  $30 
a  month  payable  at  the  end  of  each  month. 
This  provision  then  follows:  "In  consider- 
ation of  the  party  of  the  second  part  buying 
the  above  stock  the  party  of  the  first  part 
Turner  ft  Son,  agrees  not  to  re-enter  the 
lumber  business,  directly  or  indirectly,  in  this 
place  during  the  time  that  the  said  second 
party  owns  the  said  business  or  uses  said 
plant"  It  Is  alleged  In  the  petition  that 
since  tbe  making  of  said  contract  and  in 
violation  of  the  provisions  thereof,  the  said 
T.  J.  Turner  and  0.  A.  Turner  have  engaged 
In  general  lumber  business  in  tbe  town  of 
Moravia,  and  are  conducting  such  business 
as  partners  under  the  name  and  style  of 
Turner  Lumber  Company.  Tbe  said  T.  J. 
Turner  and  O.  A.  Turner  and  the  Turner 


Lumber  Company  are  made  parties  defend- 
ant and  it  is  to  restrain  the  further  conduct 
of  said  business  by  them,  and  to  recover 
damages  for  tbe  breach  of  said  contract  that 
this  action  was  brought 

The  defendants  admit  the  making  of  tbe 
contract  alleged  by  plaintiffs,  and  set  up 
substantially  three  matters  of  defense:  0) 
That  the  in«vislon  of  the  contract  upon 
which  plaintUTs  action  Is  based  was  without 
consideration  and  for  that  reason  void;  (2) 
that  defendants  were  released  from  all  ob- 
ligations under  said  contract  by  failure  to 
pay  rent  as  stipulated  to  be  paid  for  tbe 
plant;  (3)  that  In  fact  tbe  said  firm  of  Turn- 
er ft  Son  has  not  in  any  way  re-engaged 
in  the  lumber  business  in  said  town;  that 
In  any  event  tbe  contract  was  made  only 
with  the  firm  of  Turner  ft  Son,  and  the 
individual  members  of  said  firm  are  not 
bound  thereby.  The  first  two  grounds  of 
defense  as  thus  stated  are  without  merit 
and,  in  view  of  our  conclusion  with  respect 
to  the  third  ground  of  defense,  we  need  not 
give  further  attention  thereto.  Defendants 
do  not  deny  but  that  a  contract  not  to  re- 
engage In  business  In  a  certain  locality,  if 
reasonable  in  its  provisions  and  based  upon 
sufficient  consideration,  Is  valid,  and  may  be 
enforced.  And  this  is  In  accord  with  the 
general  tenor  of  the  cases.  Cole  ▼.  Ed- 
wards, 98  Iowa,  477,  61  N.  W.  940;  Swlgert 
V.  Tllden.  121  Iowa,  650,  97  N.  W.  82,  68  L. 
R.  A.  606,  100  Am.  bt  Rep.  874. 

Accordingly,  we  have  to  determine  aa  the 
only  question  In  tbe  case  whether  the  con- 
tract was,  In  fact  violated  by  the  defendant 
firm  Turner  &  Son,  or.  If  that  be  material, 
by  the  Individual  members  of  said  firm.  It 
appears  that  some  time  in  the  year  1902  the 
defendant  T.  J.  Turner  on  bis  own  account 
contracted  to  and  did  sell  to  one  Barnes  a 
car  load  of  lumber.  This  was  done  by  said 
Turner  sending  an  order  to  a  wholesale  firm 
In  St  Liouls,  In  response  to  which  the  lumber 
was  shipped  direct  to  Barnes,  at  Albla,  a 
town  11  miles  distant  from  Moravia.  It 
also  appears  that  during  the  said  year  C.  A. 
Turner  contracted  to  sell  to  two  or  three 
different  persons  lumber  In  car  load  lots, 
and  In  each  Instance  the  lumber  was  shipped 
from  St  Louis  direct  to  the  purchaser;  they 
residing  at  or  near  towns  other  than  Moravia 
and  several  miles  distant  therefrom.  Re- 
specting these  sales,  should  It  be  conceded 
that  the  individual  members  of  the  firm  of 
Turner  &  Son  were  bound  by  tbe  contract 
with  plaintiff,  and,  further,  that  sales  In 
character  such  as  were  made  came  within 
the  Intention  of  the  contract  still  it  must  be 
said,  In  view  of  the  record,  that  the  plain- 
tiff was  not  entitled  to  a  decree  in  Its  favor. 
Clearly  enough  an  injunction  could  not  be 
made  applicable  to  such  a  state  of  facts,  and, 
as  related  to  tbe  question  of  damages,  we 
find  no  competent  evidence  that  plaintiff 
suffered  any  loss  by  reason  of  the  making  of 
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Bocb  mUm.  In  respect  of  the  Tamer  Lumber 
Oompany  and  the  business  transacted  under 
that  name,  it  appears  that  in  the  year  1904 
a  partnership  was  formed  between  H.  S. 
Tamer  and  O.  F.  Tomer,  brothers  of  T.  J. 
Tamer,  for  the  purpose  of  carrying  on  a  lum- 
ber business  at  Moravia.  T.  J.  Turner  and 
C.  A.  Turner  each  declare  in  posltlTe  terms 
that  they  had  no  proprietary  or  financial  In- 
terest In  the  business  thereafter  conducted 
by  said  Lumber  Company.  So,  too,  H.  S. 
Turner  and  O.  F.  Turner  each  declare  In 
equally  positive  terms  that  they  were  the  sole 
partners  in  the  company  and  alone  financial- 
ly interested  therein,  and  that  neither  T. 
J.  Turner  or  C.  A.  Turner  had  any  connec- 
tion with  the  business  save  as  employes. 
From  a  reading  of  the  record,  it  must  be 
confessed  that  the  matter  of  the  organization 
of  the  company,  and  the  conduct  of  the 
business  by  it,  Is  not  wholly  free  from  sus- 
picion. But  the  court  below,  with  the  wit- 
nesses In  person  before  it,  reached  the  con- 
clusion that  the  partnership  was  bona  flde, 
and  with  such  conclusion  we  are  not  dis- 
posed to  disagree. 

We  do  not  consider  what  might  be  the 
liability  under  tbe  contract  of  the  defend- 
ants T.  J.  Tamer  and  O.  A.  Tomer  as  indl- 
Tlduflls  growing  out  of  their  connection  with 
tlie  business  of  the  lumber  company  as  em- 
ployes, for  the  reason  that  no  such  case  was 
presented  to  the  court  below  by  the  plead- 
ings, and  no  such  question  Is  argued  in  this 
court  The  sole  claim  of  appellant  for  lia- 
bility Is  predicated  upon  the  contention  that 
the  lumber  company  is  but  another  name  tor 
Turner  &  Son. 

We  reach  the  conclusion  that  there  was  no 
error  in  the  decree,  and  it  Is  affirmed. 


8WANOBR  T.  CHICAGO,  M.  &  ST.  P.  RT. 
(Supreme  Court  of  Iowa.    Oct  24.   1906.) 

Railboads— Cbosstho   AcoiranT— GoiiTBiBn- 

TOBT  Neglioence. 

Plaintiff  hitched  bis  team  to  a  sled  having 
a  covered  seat,  at  a  i>olnt  where  he  had  a  clear 
view  up  defendant's  track  to  a  curve  nearly  a 
quarter  of  a  mile  away.  He  knew  that  the 
train  by  which  he  was  struck  wai  late  and  had 
not  arrived,  and  with  this  Imowledge,  while 
hitching  up  the  team,  looked  to  see  if  the  train 
was  comliv.  Not  seeing  it  he  pulled  his  cap 
over  bis  ean,  and  drove  toward  the  crossing, 
where  he  was  struck.  He  testified  that  after 
coming  from  behind  certain  comcribs  on  his 
way  to  the  crossing,  his  range  of  vision,  due 
to  the  position  of  his  seat  within  the  top,  took 
in  no  more  than  about  160  feet  of  the  track 
north  of  the  crossing,  and  that  as  he  came  out 
in  the  open  he  made  no  attempt  to  look  up  the 
track,  but,  bearing  nothing,  kept  his  eyes  to 
the  front  drove  on  the  track,  and  was  Injured. 
Held,  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

[Ed.  Note. — For  cases  In   point,  see  vol.  41, 
Cent  Dig.  Railroads,  {{  1057-1070.] 

Appeal  from  District  Court  Shelby  County; 
O.  D.  Wheeler,  Judge. 
Action  to  recoTW  damages  for  a  personal 


Injury.  There  was  a  directed  verdict  and 
Judgment  for  costs  in  favor  of  defendant  and 
plaintiff  appeals.    Affirmed. 

Cnlllson  &  Robinson,  for  appellant  Byers, 
Lockwood  ft  Byors,  J.  O.  Cook,  and  H.  I^oom- 
Is,  for  appellee. 

BISHOP,  J.  The  town  of  Portsmouth,  a 
station  on  the  line  of  defendant  railwaj  In 
Shelby  county,  contains  about  250  inhabitants. 
The  railway  tracks  run  through  the  town 
north  and  south,  and  the  general  surface  of 
the  ground  is  level  To  the  north  there  is 
a  clear  view  up  the  track  for  about  a  quarter 
of  a  mile  from  the  depot  building;  the  track 
then  curves,  and  is  lost  sight  of  behind  a 
hilL  Plaintiff  was  employed  at  a  creamery, 
which  Is  situated  about  250  feet  east  of  the 
track,  and  on  a  street  which  crosses  the  track 
about  500  feet  south  of  the  dq>ot  building. 
On  the  morning  of  the  accident  December 
20,  1902,  he  hitched  up  a  team  at  the  cream- 
ery to  go  into  the  country  to  gather  cream, 
and  this  had  been  his  regular  duty  for  a 
period  of  nearly  a  year.  In  crossing  the 
track  as  he  drove  west  he  was  strudc  by  a 
south-boond  passenger  traUa,  which  passed 
through  the  station  without  stopping,  and  aos- 
tained  the  Injury  of  which  he  complains. 

One  of  the  grounds  of  the  motion  for  a 
directed  verdict  was  that  plaintiff  had  failed 
to  show  that  he  was  himself  free  from  neg- 
ligence contributing  to  his  accident  and  in- 
Jury.  A  fair  reading  of  the  abstract  and  the 
amendment  thereto  filed  by  appellee  satUfles 
us  that  the  motion  on  that  ground  was  prop- 
erly sustained.  Plaintiff's  team  was  hitched 
to  a  sled,  and  in  front  over  the  seat  was 
a  top  similar  In  shape  to  a  buggy  top,  con- 
structed of  bows  covered  with  canvas  above 
and  at  the  sides  and  back.  Plaintiff  says 
he  knew  that  the  train  which  was  due  at  the 
station  at  6  o'clock  had  not  yet  arrived; 
he  also  knew  that  trains  frequently  ran 
through  the  station  without  stopping.  He  says 
that  from  where  he  hitched  up  his  team  be 
had  a  clear  view  up  the  track  north  to 
the  carve;  that  with  the  fact  of  the  belated 
train  in  mind  he  looked  to  see  If  It  was 
coming,  and,  not  seeing  it  he  pulled  his 
cap  down  over  his  ears  to  keep  them  warm, 
and  got  into  the  sled  and  drove  west  toward 
the  crossing.  The  team  moved  at  a  walk, 
as  there  was  but  little  snow  on  the  ground 
between  the  creamery  and  the  track.  Shortly 
after  leaving  the  creamery  the  street  passes 
between  some  comcribs,  and  the  view  of 
the  track  north  is  thus  obstructed  until  with- 
in about  60  feet  of  the  railway  track.  Plain- 
tiff says  that  as  he  came  from  bdiind  the 
comcrib  his  range  of  vision,  due  to  the  posi- 
tion of  his  seat  within  the  top,  took  in  no 
more  than  about  160  feet  of  the  track  north 
from  the  croBsing,  and  he  says  that  as  he 
came  out  In  the  open  he  made  no  attempt  to 
look  up  the  track,  but  hearing  nothing,  due, 
without  doubt  to  the  covering  over  tils  ears, 
hs  kept  his  syss  to  the  Cront  and  arov*  upon 
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the  track.  This  state  of  facts  brings  the 
case  fairly  within  the  rnle  annoosced  In 
Hinkeln  y.  Railway,  07  Iowa,  e03,  06  N.  W. 
882,  and  other  like  cases.  In  the  case  dted 
It  was  said:  "We  have  reiterated  the  doc- 
trine that  a  railway  track  Is  always  a  place 
of  danger,  and  that  It  Is  the  duty  of  one 
about  to  cross  It,  even  in  the  absence  of  any 
special  warnings  or  signals  on  the  part  of 
those  In  charge  of  the  train,  to  nse  his 
senses  In  order  to  avoid  Injury.  If  plaintiff 
had  stopped  and  looked  for  the  train,  even 
after  he  had  crossed  the  side  track,  this  sad 
accident  would  not  have  happened.  He  knew 
that  his  view  of  the  track  was  obstructed 
for  some  distance  Just  before  reaching  the 
side  track,  and  this  fact  alone  should  have 
made  him  the  more  cautious  after  he  arrived 
at  a  place  where  he  had  an  unobstructed 
▼lew  of  the  track."  Confessedly,  If  the 
plaintiff  In  the  case  before  us  had  looked  as 
he  came  from  behind  the  comcrlb,  the  acci- 
dent from  which  he  suffered  his  injuries 
would  never  have  occurred.  We  need  not 
make  a  further  citation  of  authorities,  but  see 
the  late  case  of  Gollnvauz  v.  Railway,  125 
Iowa.  652,  101  N.  W.  465. 

From  what  has  been  said.  It  follows  that 
the  judgment  must  be,  and  it  Is,  affirmed. 

DGEMER,  J.    I  concur  in  the  conclusion. 


CLARE  V.  WABASH  R.  CO. 
(Supreme  Court  of  Iowa.    Oct.  24,   1006.) 

1.  Appeai.  —  Di VISION  or  Judgks  —  Ajriku- 

AHCX. 

Where,  on  appeal,  the  Supreme  Court  is 
equally  divided,  the  mllDc  of  the  district  court 
Is  affirmed  by  operation  of  law. 

[Bd.   Note.— For   cases   In  point,  see   vol.   S, 
Cent.  Dig.  Appeal  and  Error,  §§  4421-4427.] 

2.  Tbesfabs  —  Pebsons  Entitlxd  to  Sux  — 
fosmkb  ownkb. 

A  former  owner  of  land  has  a  right  of  ac- 
tion for  any  damages  occasioned  by  a  trespass 
coDunitted  while  be  owned  the  land. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trespass,  {  68.] 

8.  ElMiNENT  Domain— Tbcspass  on  Lanos— 
RiOHT  ov  OwnsB. 

Where  a  railroad  company  continued  to 
trespass  on  the  land  in  controversy  after  plain- 
tiff procured  title  thereto,  plaintiff  was  entitled 
to  elect  to  sue  for  possession  or  to  enjoin  the 
eontinaance  of  the  nse  of  the  land  by  defendant 
or  to  institute  condemnation  proceedings. 

4.  Tbespass— Pkbsons    EirriTLEn    to    Sue— 

VENDOB   and    PultOHASEB. 

Where  defendant,  railroad  company,  con- 
tinued to  trespass  on  land  in  controversy  after 
plaintiff  procured  title  thereto,  as  it  had  done 
before,  plaintiff,  though  entitled  to  recover  for 
trespass  committed  after  he  acquired  title,  could 
not  recover  for  any  injuries  sustained  by  his 
grantor. 

5.  Affkai<— Objections  Not  Made  at  Tbial. 

Where,  In  an  action  to  recover  the  reason- 
able value  of  certain  land  occupied  by  a  railroad, 
defendant  made  no  objection  at  the  trial  to  the 
evidence  of  market  valne  before  and  immediately 
after  the  construction  of  the  road,  defendant 
could  not  complain  on  appeal  of  the  estimation 
tf  damages  as  of  that  time. 


6.  BinNXNT  DoiCAnr— RioBTB  of  Ownsb— In- 

TKBESt. 

Where  plaintiff  sued  to  recover  the  value 
of  a  rallroao  right  of  way,  be  was  only  entitled 
to  recover  Interest  from  the  date  he  acquired 
title  to  the  property. 

7.  Deed»— Exceptions— Raiuioad  Riqhis  or 
Wat. 

Where,  at  the  time  plaintiff  acquired  title 
to  the  property  in  controversy,  defendant,  rail- 
road company,  had  not  acqniKd  a  right  of  way 
over  the  same,  but  was  a  mere  trespasser  with- 
out right  to  remain  on  the  land,  its  location  was 
not  within  a  provision  of  the  deed  that  it  should 
be  "subject  to  all  railroad  rights  of  way  of  all 
railroads  now  located  over  said  land." 

8.  Railboads— RioHT  or  Wat— Easeuxnts— 
Acquisition. 

A  railroad  right  of  way  is  an  easement 
which  can  be  acquired  only  by  grant,  either 
from  the  owner  or  from  the  state,  through  the 
exercise  of  the  right  of  eminent  domain,  or  by 
prescription. 
0.  AssiaNUXNTS— Claims— Vendob  and  Pcb- 

OHASEB. 

Where  plaintiff's  vendor  had  not  elected  to 
treat  defendant,  railroad  company,  as  desiring 
a  right  of  way  through  his  premises  at  the  time 
of  the  conveyance  to  plaintiff,  such  vendor  could 
not  assign  any  damages  arising  from  the  rail- 
road's appropriation  of  a  portion  of  the  property 
to  plaintiff. 
10.  Eminent  Domain— Attobnet's  Fees. 

In  a  proceeding  to  recover  the  value  of 
certain  proper^  ai>proprIated  by  a  railroad  for 
a  right  of  way,  attorney's  fees  are  allowable  to 
plaintiff. 

Appeal  from  District  Court,  Monroe  Coun- 
ty; O.  W.  yermlllion.  Judge. 
Reversed  on  condition. 

T.  B.  Perry,  for  appellant  Ben  McCoy, 
Ralph  Mason,  and  Fred  Townsoid,  for  ap- 
pellee. 

LADD,  J.  1.  T.  L.  Tunis  acquired  title  to 
the  land  In  controversy  September  18,  1899, 
and  on  October  20, 1900,  conveyed  It  to  Joseph 
A.  Clark.  On  October  1,  1899,  the  defend- 
ant took  possession  of  a  strip  through  It, 
formerly  occupied  as  a  right  of  way  by  an- 
other company,  but  not  used  since  1888,  and 
constructed  its  road  thereon.  The  facts  of 
the  case  bring  It  within  tlie  ruling  of  Remey 
v.  Railway  Co.,  116  Iowa,  133,  89  N.  W.  218, 
approved  in  Russell  v.  Railway  Co.  (Iowa) 
00  N.  W.  1131,  and  Gray  v.  Iowa  Central 
Ry.  Co.  (Iowa)  106  N.  W.  359.  As  Mr.  Jus- 
tice Bishop  entertains  the  views  expressed 
by  the  dissenting  judges  in  Remey  v.  Rail- 
way, supra,  the  members  of  this  court  are 
equally  divided.  In  this  situation  the  opin- 
ion of  the  trial  judge  must  prevail,  and  the 
ruling  of  the  district  court  herein  be  affirmed 
by  oi)eration  of  law. 

2.  Conceding  the  ruling  referred  to  above 
to  have  been  correct,  the  defendant  was  a 
trespasser  and  continued  to  be  such  until 
long  after  Clark  acquired  title  to  the  land. 
Tunis  began  an  action  for  damages  occasion- 
ed by  the  trespass  of  the  defendant,  not  for 
the  value  of  the  easement  taken,  in  Decem- 
ber, 1699,  and  this  was  prosecuted  by  him 
until  after  the  proceedings  In  this  case  were 
begun.    A  demurrer  to  the  petition  therein 
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was  thai  Bustalned  and  tbe  action  discon- 
tinued. The  ground  of  this  mUnjr  does  not 
appear,  but  there  would  seem  to  be  little 
doubt  that  the  former  owner  had  a  right  of 
action  for  any  damages  occasioned  by  tbe 
tre^mas  while  he  owned  the  land.  Henry  t. 
Dubuque,  etc.,  Ey.  Co.,  10  Iowa,  510.  See 
cases  collected  In  16  Gyc.  998.  But  the  tres- 
pass was  continued  after  Clark  received 
the  title,  and  he  might  elect  to  sue  for  pos- 
session or  to  enjoin  the  continuance  of  the 
use  of  tbe  land  by  defendant  or  Institute 
condemnation  proceedings.  See  Conger  t. 
Railway  Oa,  41  Iowa,  419;  Daniels  t.  Rail- 
way Co.,  86  Iowa,  129,  14  Am.  Rep.  490; 
Blrge  V.  Railway  Co.,  65  Iowa,  440.  21  N.  W. 
767;  Donald  t.  Railway  Co.,  62  Iowa,  411, 
8  N.  W.  462.  As  held  In  the  last  case,  the 
defendant,  though  liable  to  the  present  owner 
for  Its  trespass  since  he  acquired  title,  was 
not  liable  to  him  for  any  Injuries  sustained 
by  his  grantor.  The  owner  may  at  any 
time  waive  the  trespass,  refrain  from  eject- 
ing the  trespasser,  and  treat  the  corporation 
as  though  It  desired  to  enter  Into  and  law- 
fully occupy  the  land  and  require  It  under 
the  provisions  of  the  law,  to  make  Just  com- 
pen8atl<»i.  HIbbs  v.  Railway  Co.,  89  Iowa, 
840.  This  U  precisely  what  plaintiff  did; 
but,  as  the  land  cannot  be  said  to  have 
been  taken  from  him  prior  to  the  time  he 
became  owner,  the  damages  should  be  es- 
timated as  of  that  date,  to  wit,  October  29, 
1900.  No  objection  was  Interposed  to  the 
evidence  of  market  value  before  and  imme- 
diately after  tbe  construction  of  the  road, 
and  for  this  reason  defendant  is  not  in  a 
situation  to  complain  of  tbe  estimation  of 
damages  as  of  that  time.  But  it  did  except 
to  the  Instruction  allowing  Interest  on  the 
damages  from  that  date.  This  may  be  cor^ 
rected  by  a  modification  of  tbe  Judgment 

3.  The  conveyance  from  TulIIs  to  Clark 
was  "subject  to  all  railroad  rights  of  way  of 
all  railroads  now  located  over  said  land." 
It  Is  Insisted  that  this  exception  Included 
the  right  of  way  In  controversy.  But  de- 
fendant bad  not  acquired  a  right  of  way. 
It  was  a  mere  trespasser  and  had  no  right 
to  remain  on  the  land.  Tbe  right  of  way  is 
an  easement  and  can  only  be  acquired  by 
grant  either  from  tbe  owner  or  from  the 
state,  through  the  exercise  of  the  right  of 
eminent  domain,  or  by  prescription.  Clay- 
ton V.  Railway,  67  Iowa,  288,  25  N.  W.  150; 
Barlow  V.  Railway  Co.,  29  Iowa,  276;  Ver- 
mllya  v.  Railway  Co.,  66  Iowa,  606,  24  N. 
W.  284,  65  Am.  Rep.  279.  As  defendant  had 
no  right  of  way  and  was  a  trespasser,  tbe 
conveyance  was  not  subject  to  tliat  being 
condemned  In  this  proceeding. 

4.  Tullls  had  not  elected  to  treat  tbe  de- 
fendant as  desiring  a  right  of  way  through 
bis  premises.  For  this  reason,  he  could  not 
well  assign  any  damages  arising  from  its 
appropriation  to  Clark,  and  such  evidence 
wns  Inadmissible,  though  without  prejudice. 


The  allowance  of  attorney's  tees  In  such 
proceedings  was  approved  In  Oano  v.  Bail- 
way  Co.,  114  Iowa,  718,  87  N.  W.  714,  55  L. 
R.  A.  268,  89  Am.  St  Rep.  893.  Counsel  for 
plalntlS  did  not  abuse  his  privileges  in  tbe 
argument  to  the  Jury. 

The  Judgment  will  l>e  affirmed  m  condi- 
tion that  Interest  on  the  damages  assessed 
prior  to  October  29,  1900,  be  remitted  within 
80  days  from  the  filing  of  this  opinion,  other- 
wise reversed. 


HAHN  T.   LUMPA'S  E8TATB. 

(Supreme  Court  of  Iowa.    Oct.  24,  1906.) 

Fencks— Pabtitioh  Fkncss— PaoonDiHos  to 
CouFKi.  CoNTBiBirnoN— Appeai.  Bond. 
Code,  I  2369,  provides  that  appeals  from  ot^ 
ders  of  fence  viewers  shall  be  taken  as  appeals 
are  taken  from  justices'  courts.  Section  4552 
requires  a  bond  on  appeal  from  a  justice  (Murt, 
which  appeal  by  section  4548  must  be  completed 
within  20  days  from  the  date  of  the  order  ap- 
pealed from.  An  order  of  fence  viewers  as  to 
the  maintenance  of  a  boundary  fence  was  en- 
tered June  3d.  Eeld,  that  an  appeal  bond  dated 
Jane  26tb,  and  filed  with  the  township  clerk 
on  Aneust  1st  was  too  late  to  give  the  district 
court  jurisdiction  on  appeal. 

Appeal  from  District  Court  Johnson  Coun- 
ty; O.  *A.  Bylngton,  Judge. 
The  opinion  states  tbe  case.    Reversed. 

Holbert  &  Holbert  for  appellant  Milton 
Remley,  for  appellee. 

WEAVBR,  J.  This  controversy  Involves 
the  division  fence  between  land  owned  by 
Louisa  Hahn  and  other  land  owned  by  the 
heirs  of  John  Lumps,  deceased.  On  the  ap- 
plication of  Mrs.  Hahn,  the  township  trustees 
met  and  made  an  order  prescribing  the  por- 
tions of  the  fence  which  the  respective  par- 
ties should  be  required  to  maintain.  This 
order  was  entered  June  8,  1903.  On  August 
1,  1903,  the  Lumpa  heirs  filed  with  the  town- 
ship clerk  an  appeal  bond  bearing  date  June 
26,  1903.  Thereafter  a  transcript  of  the  pro- 
ceedings was  certified  by  the  township  clerk 
and  filed  with  the  clerk  of  the  district  court 
On  the  hearing  In  the  district  court  the 
plaintiff  objected  to  the  Jurisdiction  of  said 
court  on  the  ground  that  the  appeal  had  not 
been  taken  in  time.  This  objection  was  over- 
ruled, and  judgment  was  entered  confirming 
the  division  of  the  fence,  but  modifying  the 
order  of  the  trustees  as  to  the  taxation  of 
costs.    Both  parties  appeal. 

Tlie  statute  (Code,  I  2369)  provides  that 
appeals  from  orders  and  decisions  of  the 
fence  viewers  shall  be  taken  In  the  manner 
in  which  appeals  are  taken  from  Justices' 
courts.  Appeals  from  Justices  ot  the  peace 
are  effected  by  filing  a  proper  bond  within 
20  days  from  the  date  of  tbe  order  for  Judg- 
ment appealed  from.  Code,  {{  4648,  4662. 
Brown  v.  Beesett,  13  Iowa,  185;  McKeever 
V.  Horlne,  12  Iowa,  227;  Martin  t.  Crocker, 
62  Iowa,  328,  17  N.  W.  533.  It  Is  too  dear, 
therefore,  to  require  argument  that  tbe  bond 
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In  this  case,  which  bears  date  23  days  after 
the  entry  of  the  order  or  decision  complained 
of,  and  not  filed  for  nearly  2  months  after 
snch  date,  was  entirely  too  late,  and  the  dis- 
trict court  was  wholly  without  Jurisdiction 
to  entertain  the  appeal.  The  plalntllTs  ob- 
jection to  the  jurisdiction  and  her  motion  to 
dismiss  the  appeal  should  have  been  sns- 
tained. 

It  follows  that  the  judgment  of  the  district 
court  must  be  reversed  on  plaintiff's  appeal, 
and  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion.  The  conclu- 
sion we  have  announced  renders  unnecessary 
any  consideration  of  the  defendant's  appeal, 
which  has  reference  solely  to  the  taxation 
of  costs,  and  the  same  Is  dismissed.  The 
costs  of  this  court  will  be  taxed  to  the  de- 
fendants. 

RevezBed. 


TALCOTT  BROS.  r.  CITY  OF  DBS  MOINES 

et  al. 
(Supreme  Conrt  of  Iowa.    Oct.  23,  1006.) 

Emirkrt  Domaih— Ihjtjbt  to  Pbopestt  Not 
Takzn— Stbeet  Improvements— Daicaqes. 
Bill  of  Rights.  8  18,  declares  that  private 
property  shall  not  be  taken  for  public  nse  with- 
oot  just  compensation  first  being  made.  Code, 
I  751,  provides  that  cities  and  towns  shall  have 
power  to  improve  and  repair  streetB  and  high- 
ways, and  section  782  provides  that  cities  shall 
have  power  to  establish  grades  and  provide  for 
the  grading  of  any  street  BeU,  that  where  a 
city,  in  bringing  a  street  to  an  established  grade, 
excavated  in  front  of  an  abattlng  lot  to  snch  an 
extent  that  the  soil  became  loose  and  slid  into 
the  street  and  the  owner  was  obliged  to  build 
a  retaining  wall,  be  was  not  entitled  to  recovery 
for  diminution  in  the  sale  and  rentel  valae  and 
for  the  expense  of  bnildlng  the  wall,  as  it  did 
not  constitute  a  taking  of  property  under  the 
Bin  of  Rights,  and  compensation  for  injuries 
must  be  regarded  as  having  been  either  waived 
or  paid  accordingly ;  the  ci^  having  acquired  the 
fee  of  the  street  by  dedication  or  through  private 
or  condemnation  sale. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  {{  269,  270.] 

Weaver,  3.,  dissenting. 

Ai>peal  from  District  Court,  Polk  County; 
W.  H.  McHeniy,  Judge. 

Action  to  recover  damages  for  an  inva- 
sion upon  and  Injury  to  real  estate.  Plain- 
tiffs are  the  owners  of  certain  lots  abutting 
on  what  Is  known  as  "State  Street,"  in  the 
defendant  city.  They  allege  that  long  prior 
to  the  matters  complained  of  they  had  im- 
proved their  said  property,  and  this  was 
done  with  reference  to  and  in  conformity 
with  the  natural  surface  of  said  street 
Among  Other  things,  it  Is  then  alleged  that 
in  the  year  1901  the  city,  by  its  ofllcers  and 
agmts,  entered  upon  said  street  and  pro- 
ceeded to  make  municipal  improvements, 
and  that  in  connection  therewith,  and  par- 
ticularly in  front  of  plaintiffs'  lots,  the  street 
was  caused  to  be  excavated  up  to  the  lot 
line  to  the  depth  of  several  feet  And  plain- 
tiffs say  that  their  property  was  thereby  in- 
Taded,  injured,  and  damaged.  In  that,  the 


lateral  support  to  the  soli  having  been  re- 
moved, audi  soil  for  some  distance  on  the 
surface  back  from  the  lot  line  became  loose 
and  slid  down  into  the  street,  and  that  in 
addition  to  the  injury  to  the  property  aris- 
ing directly  therefrom,  the  expense  of  a 
retaining  wall  was  made  necessary.  The 
pleading  presents  the  conclusion  that  the 
acts  of  the  city  so  bad  and  done  constituted 
a  taking  of  their  property  without  compensa- 
tion being  made  therefor  within  the  meaning 
of  the  Constitution  of  this  state  and  of  the 
United  States.  Recovery  is  asked  on  ac- 
count of  the  diminution  in  the  sale  and  rent- 
al value  of  the  property,  and  for  the  expense 
of  building  a  wall.  The  answer  of  defend- 
ant makes  admission  of  the  street  excava- 
tion, but  It  Is  alleged  that  the  work  was 
done  under  proceedings  authorized  by  stat- 
ute, and  was  In  all  respects  proper  and  legal; 
the  object  being  to  bring  the  surface  there- 
of to  the  level  of  the  grade  regularly  es- 
tablished for  said  street  and  to  permanent- 
ly Improve  the  same.  The  damage  alleged 
by  plaintiffs  is  accordingly  denied.  It  Is 
also  denied  that  there  was  any  violation  of 
the  constitutional  provision  invoked.  To  the 
answer  a  demurrer  was  interposed.  The  first 
six  grounds  thereof  have  relation  to  matters 
of  allegation  found  In  the  answer  concerning 
the  title  of  the  city  to  the  fee  of  the  street 
and  to  the  ordinances  and  proceedings  under 
which  the  improvements  in  question  were 
being  proceeded  with.  As  to  all  such 
grounds,  the  demurrer  was  overruled.  The 
remaining  grounds  were  as  follows:  "(7)  It 
appears  that  in  excavating  the  street  there 
was  removed  the  natural  support  of  the  ad- 
jacent soli  to  which  plaintiffs  were  entitled 
of  right,  and  the  city  thereby  became  liable 
for  all  damages  to  plaintiffs'  property  thus 
occasioned.  (jS)  It  appears  that  by  reason 
of  the  acts  of  defendant  alleged  the  soil  of 
plaintiffs*  property  as  the  same  was  left  by 
excavation  was  thereby  caused  to  crumble 
and  slide  into  the  street  snd  there  was  ac- 
cordingly a  physical  invasion  of  plaintiffs' 
property  and  a  taking  thereof  without  mak- 
ing due  compensation  as  provided  by  the 
Constitution."  Upon  these  grounds  the  de- 
murrer was  sustained.  From  the  ruling 
so  far  as  adverse,  the  defendant  city  appeals. 
Reversed. 

W.  H.  Bremner,  M.  H.  Cohen,  and  R.  B. 
Alberson,  for  appellants.  George  H.  Lewis, 
for  appellees. 

BISHOP,  J.  1.  There  has  come  to  us 
with  the  Record  in  the  case  what  are  denom- 
inated "briefs"  and  "arguments"  addressed 
to  a  cross-appeal  by  the  plaintiffs.  The  rec- 
ord does  not  show  that  any  such  appeal 
was  taken.  Since  the  submission  of  the  case, 
there  has  been  filed  with  the  clerk  a  state- 
ment on  the  part  of  the  attorneys  for  the 
city  to  the  effect  that  a  timely  and  lega.' 
notice  of  cross-appeal  was  served  upon  them, 
but  that,  in  preparing  the  record  for  this 
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court,  they  failed  by  oversight  to  include 
the  same  In  such  record.  If  this  method  of 
record  presentation  could  be  approved,  still 
It  must  be  said  that  there  is  nothing  befor* 
us  to  Indicate  that  any  such  notice  was 
served  upon  the  clerk  of  the  court  below. 
This  was  essential  to  the  appeal.  Following 
the  statute,  and  under  our  repeated  hold- 
ings, we  are  without  Jurisdiction  to  enter- 
tain the  cross-appeal.  Code,  |  4114;  Names 
T.  Names,  74  Iowa,  213,  87  N.  W.  163;  Plum- 
mer  v.  Bank,  74  Iowa,  781,  83  N.  W.  160; 
Clayton  v.  Slevertsen,  116  Iowa,  687,  87 
N.  W.  412. 

2.  The  constitutional  provision  Invoked  by 
plalntlfT— section  18  of  the  Bill  of  Rights- 
declares  that  i^vate  property  shall  not  be 
taken  for  public  nse  without  Just  compensa- 
tion first  being  made.  And  It  will  be  ob- 
served that  the  precise  ground  of  the  ruling 
of  the  trial  court  complained  of  was  that  on 
the  facts  alleged,  of  which  the  answer  made 
admission,  a  case  of  wrongful  taking  of  pri- 
vate property  within  the  meaning  of  the  Con- 
stitution was  made  out  It  is  the  correct- 
ness of  this  ruling  that  Is  made  the  subject 
of  argument,  and  we  shall  confine  our  at- 
tention thereto.  To  begin  with.  It  Is  no 
doubt  the  general  rule  that  every  owner 
of  soil  has  the  right  to  a  continuance  of  the 
lateral  support  aCForded  thereto  in  a  state 
of  nature  by  the  soil  of  his  neighbor.  The 
right  Is  one  of  property,  and  the  owner  may 
restrain  any  threatened  Interference  there- 
with, or,  If  deprived  thereof,  he  may  have 
recovery  in  the  way  of  damages.  The  cases 
in  which  the  doctrine  is  announced  are  ex- 
tensively collected  In  1  Cyc.  p.  775  et  seq., 
and  we  need  not  stop  for  further  citation. 
And,  on  general  review,  we  perceive  no  good 
reason  for  making  any  distinction  between 
those  cases  involving  the  question  of  lateral 
support  where  a  municipality  is  a  party  and 
those  In  which  the  rights  simply  of  individ- 
uals are  brought  forward  for  consideration. 
It  becomes  manifest  upon  examination  and 
reflection,  however,  that,  when  dealing  with 
the  subject-matter  as  related  to  the  improve- 
ment of  streets  In  municipalities,  we  are  not 
given  the  situation  which  ordinarily  obtains 
in  cases  arising  between  Individual  adjoining 
owners.  A  municipality  takes  title  in  fee 
to  streets  by  authority  of  statute,  and  for  a 
specific  purpose.  Having  acquired  title,  It 
becomes  its  right — and,  not  only  that,  but 
subject  to  some  qualifications  as  to  time  and 
manner,  its  duty — ^to  "Improve  and  repair." 
Code,  {  751.  Now,  It  is  apparent  to  every 
observing  man,  and  hence  must  have  been  to 
the  Legislature,  that  a  system  of  streets 
constructed  to  meet  the  requirements  of  the 
public  Is  not  possible  in  the  average  munici- 
pality by  conforming  strictly  to  the  natural 
surface  of  the  soil.  There  must  be  a  cut 
here  and  a  fill  there.  When,  therefore,  mu- 
nicipal authority  was  granted  to  acquire  land 
for  and  to  lay  out  streets,  there  was  annexed 
the  general  power  to  establish  grades  and  to 


Improve  In  accordance  witii  such  grades. 
Code,  S(  751,  782.  And  It  has  never  been 
doubted  but  that  within  the  contemplation 
of  the  statute  the  right  to  grade  and  Improve 
la  coextensive  with  the  limits  of  the  street 
Gallaher  v.  City  of  Jefferson,  125  Iowa,  824, 
101  N.  W.  124.  Title  as  for  a  street  being 
present  the  municipality  may  not  only  enter 
upon  and  proceed  to  improve,  but,  in  the 
language  of  the  cases,  the  character  and  ex- 
tent of  the  improvements  to  be  made,  as 
of  grading,  etc.,  is  for  the  exclusive  deter- 
mination of  the  municipal  authorities.  The 
courts  will  not  Interfere  with  their  actl<m 
unless  fraud  or  oppression  is  made  to  appear. 
Dewey  v.  Des  Moines  (Iowa)  70  N.  W.  605. 
As  matter  of  statute.  It  Is  nowhere  provided 
that  damages  may  be  recovered  by  an  abut- 
ting property  owner  occasioned  by  the  work 
of  bringing  the  surface  of  a  street  to  the 
grrade  as  originally  established  therefor. 
And,  except  In  cases  where  a  physical  tres- 
pass and  taking  possession  of  the  soil  has 
been  made  to  appear,  or  we  .have  been  pre- 
sented with  allegation  and  proof  of  negli- 
gence In  respect  of  the  manner  of  doing  the 
work,  we  have  steadily  refused  to  recognize 
any  such  right  as  existing  at  common  law. 
Creal  v.  Keokuk,  4  G.  Qreene^  47;  Ootea 
V.  Davenport  9  Iowa,  227;  Bussell  v.  Bur- 
lington, 30  Iowa,  262;  Hoffman  v.  Muscatine, 
113  Iowa,  832,  85  N.  W.  17;  Rellly  v.  Ft 
Dodge,  118  Iowa,  633,  92  N.  W.  887. 

It  Is  to  be  observed,  however,  that  In  no 
one  of  our  cases  was  the  right  of  recovery 
bottomed  on  the  lateral  support  doctrine. 
And  the  subject-matter  was  not  presented  to 
the  court  or  discussed  in  opinion  as  involving 
any  question  of  constitutional  right  In  Creal 
V.  Keokuk,  the  Injury  complained  of  consist- 
ed in  plaintiff  being  compelled  to  raise  hia 
store  building  to  coniorm  to  a  grade  establish- 
ed by  the  city  for  the  street  The  ground  of 
the  denial  of  a  right  of  recovery  was  two- 
fold. After  speaking  of  the  necessity  for  and 
benefits  of  municipal  corporate  organization. 
It  is  said  in  the  opinion  that  every  man  who 
becomes  a  citizen  of  the  municipality  be- 
comes a  member  of  the  corporation,  and  con- 
sents to  the  provisions  and  power  as  well 
as  the  liabilities  contained  in  the  charter. 
One  of  these  provisions  authorized  the  grad- 
ing of  streets.  "This,"  it  Is  said,  "was  agreed 
to  by  the  parties  to  the  compact  and  con- 
sidered essential  to  the  enjoyment  of  prop- 
erty and  advancement  and  prosperity  of  the 
city.  *  *  *  It  being  for  the  mutual  benefit 
of  all  that  this  power  should  exist  and  be 
Incorporated  into  the  charter,  and  the  grad- 
ing of  the  streets  being  necessary  for  the 
convenience  of  all,  every  man  surrendered 
for  his  own  good  all  objections  to  the  prudent 
exercise  of  this  power."  The  court  then  goes 
on  to  the  further  pronouncement  that  with 
title  to  the  fee  of  the  street  there  passed  to 
the  city  as  by  grant  the  right  to  do  all  those 
things  reasonably  necessary  to  make  it  safe 
and  convenient  for  the  required  purpose^    In 
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Mbch  of  oar  cases  which  follow  the  condnBlon 
reached  in  Creal  t.  Keokuk  flnda  approval 
without  dlBcuasion.  CounBel  tor  appellees 
has  not  tn  argument  taken  note  of  thess 
cases,  and  this  we  assume  was  on  the  theory 
that  the  filling  of  a  street  within  Its  borders 
does  not  amount  to  a  taking  of  the  abutting 
property  or  any  part  thereof,  and  hence  the 
cases  were  not  in  point  Whether  this  is  so 
or  not,  we  shall  have  occasion  to  treat  of  on 
a  later  page  of  this  opinion. 

The  general  subject  has,  with  more  or  lees 
frequency,  been  dealt  with  by  the  courts 
elsewhere,  and  examination  discloses  that 
not  a  little  conflict  exists  In  the  cases  and 
among  the  text-writers.  Within  proper  lim- 
its, we  can  do  no  more  than  to  call  attention 
In  a  partial  way  to  what  has  been  said  on 
the  subject  The  Bngiish  cases,  and  almost 
without  exception  the  earlier  cases  In  this 
country,  hold  to  the  doctrine  of  nonliability 
for  damages  variously  denominated  as  "Indi- 
rect" "Incidental,"  or  "consequential,"  aris- 
ing out  of  the  making  of  street  improvements. 
Of  these  a  leading  American  case  is  Callen- 
der  V.  Marsh,  1  Pick.  (Mass.)  418.  There 
the  case  was  for  digging  down  the  street  In 
front  of  plaintifTs  dwelling  house  and  taking 
away  the  earth,  so  as  to  lay  bare  the  founda- 
tions of  the  house  and  endanger  its  falling, 
In  consequence  to  which  the  plaintiff  was 
obliged  to  build  new  walls,  etc. — a  case  In 
Its  facts,  as  will  be  seen,  very  similar  to 
the  one  be  have  before  ns.  The  defendant, 
a  street  ofiScer  of  the  city,  pleaded  the  stat- 
ute authorizing  the  work  of  grading  streets, 
and  to  this  the  plaintiff  made  reply  that  the 
statute  was  in  excess  of  constitutional  author- 
ity. In  that  according  to  a  provision  of  the 
Declaration  of  Rights  no  property  of  an  in- 
dividual shall  be  appropriated  to  public  uses 
without  reasonable  compensation  being  made 
therefor.  In  refusing  to  make  application  of 
the  constitutional  provision,  the  court  said: 
"There  has  been  no  construction  given  to  this 
provision  which  can  extend  the  beneflt  of  it 
to  the  case  of  one  who  suffers  an  Indirect  or 
consequential  damage  or  expense  by  means  of 
the  right  use  of  property  already  belonging 
to  the  public.  It  has  ever  been  confined,  in 
Judicial  application,  to  the  case  of  property 
actually  taken  and  appropriated  by  the  gov- 
enmient."  Finding  that  the  street  bad  been 
properly  laid  out,  the  court  proceeded  to  say 
further:  "He  who  sells  [to  the  city]  may 
claim  damages,  not  only  on  account  of  the 
value  of  the  land  taken,  but  for  the  diminu- 
tion of  the  vahie  of  the  adjoining  lots,  cal- 
culating upon  the  future  probable  reduction 
or  elevation  of  the  street  And  all  this  is 
a  proper  subject  for  the  inquiry  of  those  who 
are  authorized  to  lay  out,  or  of  a  Jury,  if  a 
party  should  demand  one.  And  he  who  pur- 
chases lots  so  situated  for  the  purpose  of 
building  upon  them  is  botmd  to  consider  the 
contingencies  which  mxj  belong  to  them." 
And  this  language  was  quoted  with  approval 
In  the  opinion  In  Oreal  t.  Keokuk.    By>llowln( 


this  came  the  case  of  BadclUFs  IBx'rs  t. 
Mayor,  4  N.  Y.  195,  6S  Am.  Dec.  367.  There, 
also,  the  case  arose  out  of  a  street  excava- 
tion whereby  the  soil  of  plaintiff's  lot  was 
caused  to  fail.  A  recovery  was  denied  on 
the  ground  that  the  defendants  were  acting 
under  authority  conferred  by  the  Legislature 
to  grade,  and  were  not  answerable  for  the 
consequential  damages  sustained  by  abutting 
owners;  the  statute  having  made  no  provi- 
sion for  the  payment  of  such  damage.  In  the 
course  of  the  opinion  It  Is  said:  "Our  Con- 
stitution provides  that  private  property  shall 
not  be  taken  for  public  use  without  Just  com- 
pensation. But  I  am  not  aware  that  this, 
or  any  similar  provision  in  the  Constitutions 
of  other  states,  has  ever  been  held  applicable 
to  a  case  like  this.  Although  plaintHTs  prop- 
erty has  suffered  damage,  I  find  no  precedent 
for  saying  that  it  has  been  taken  for  public 
use  within  the  meaning  of  the  Constitution." 
This  case  was  cited  In  approval  In  the  late 
case  of  Uppington  t.  New  York,  165  N.  Y. 
222,  59  N.  E.  91,  63  L.  B.  A.  660.  The  ques- 
tion presented  in  Mayor,  etc.,  v.  Omberg,  2S 
Ga.  40,  73  Am.  Dec.  748,  was  In  all  respects 
similar.  It  was  there  said:  "It  being  con- 
ceded that  these  proceedings  are  regular,  that 
what  has  been  done  it  was  lawful  to  do,  and 
the  corporation  not  having  transcended  its  au- 
thority, our  conclusion  Is  that,  although  the 
plaintiff  has  been  injured,  it  Is  damnum 
absque  injuria.  People  purchase  property 
and  build  in  towns  with  full  knowledge  of 
public  necessity  to  level  streets  by  excavating 
or  elevating  as  the  case  may  demand;  and 
they  must  take  the  chances  and  the  conse- 
quences." And,  further:  "It  cannot,  we 
think,  with  any  propriety  be  contended  that 
this  Is  taking  private  property  for  public  use." 
In  M.  H.  Church  v.  City,  31  Kan.  721,  8  Paa 
527,  another  excavation  case,  it  was  held 
that  in  the  absence  of  any  express  provision 
of  statute  on  the  subject,  a  city  cannot  be 
made  liable  for  Incidental  injuries  arising 
from  the  exercise  of  its  continuing  author- 
ity to  make  changes  in  the  grade  of  its 
streets;  that  in  such  there  is  no  taking  of 
private  property  for  public  use.  In  Taylor  v. 
St  Louis,  14  Mo.  20,  55  Am.  Dec  89,  the 
damage  arose  out  of  the  excavation  of  an 
alley  causing  the  soil  of  plaintifTs  premises 
to  cave  in.  It  was  held  that  here  was  not 
an  exercise  of  eminent  domain  so  as  to 
require  compensation.  Northern  Trans.  Co. 
V.  Chicago,  99  U.  S.  635,  25  L.  Ed.  336,  was 
a  case  for  damages  growing  out  ef  an  In- 
terference with  access  to  pialntUTs  property 
by  a  work  of  public  Improvement  And  it 
was  said:  "That  persons  appointed  or  au- 
thorized by  law  to  make  or  Improve  a  high- 
way are  not  answerable  for  consequential 
damages,  if  they  act  within  their  jurisdiction 
and  with  care  and  skill,  is  a  doctrine  almost 
universally  accepted  alike  In  England  and 
In  this  country."  After  citing  several  cases, 
among  others  Callender  v.  Marsh,  the  court 
proceeds:    "The  decisions  to  which  we  have 
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referred  were  made  in  Tlew  of  Magna  Charta 
and  the  restriction  to  be  found  in  the  Constl- 
tntlon  of  every  state,  that  private  property 
shall  not  be  taken  for  public  use  without 
Just  compensation  being  made.  But  acts 
done  in  the  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  upon 
private  property,  though  their  consequences 
may  Impair  its  use,  are  universally  held  not 
to  be  a  taking  within  the  meaning  of  the 
constitutional  provision."  In  Smith  v.  Ban 
Claire,  78  Wis.  457,  47  N.  W.  880,  the  dam- 
age sought  to  be  recovered  was  for  an  ele- 
vation of  the  street  surface.  The  doctrine 
of  nonliability  for  consequential  damages 
was  declared  for,  and  the  court  adds:  "The 
principle  upon  which  the  rule  is  based  seems 
to  be  that  the  purchaser  of  a  lot  upon  a  street 
Is  supposed  to  calculate  the  chances  that  the 
grade  of  the  street  may  be  changed,  and  such 
contingency  is  an  element  which  affects  the 
price  he  pays  for  the  lot"  Fellows  t.  New 
Haven,  44  Conn.  240,  26  Am.  Rep.  447,  was 
an  excavation  case,  and,  as  here,  the  com- 
plaint was  of  the  sliding  in  of  the  soil  of  the 
abutting  lots.  A  recovery  was  denied,  and 
the  holding  was  put  on  the  ground  that  an  in- 
jury of  the  character  alleged  must  have  been 
contemplated  when  the  street  was  laid  out, 
and  damages  consequent  thereon  must  have 
been  considered  and  compensation  made  or 
waived  at  such  time.  The  foregoing  refer- 
ence to  particular  cases  will  be  sufficient  to 
Indicate  the  trend  of  Judicial  decision.  If  the 
reader  cares  to  exploit  the  subject  further, 
be  will  find  the  cases  well  collected  in  Dillon 
on  Mun.  Corporations,  }  089  et  seq.,  and 
notes  in  Oooley  on  Const  Limitations,  p.  261 
(note).  In  Lewis  on  Eminent  Domain,  f  92 
et  seq.,  and  notes,  and  in  Abbott  on  Mun. 
Corporations,  (  810  (note).  See,  also,  the  ex- 
haustive dissenting  opinion  of  Mr.  Justice 
Hoyt  in  Parke  v.  Seattle  (Wash.)  31  Pac.  310, 
32  Paa  82,  20  L.  R.  A.  68,  34  Am.  St  Rep. 
839.  Judge  Dillon,  in  discussing  the  subject 
in  his  work  (section  989),  says:  "In  view  of 
the  nature  of  the  streets  and  of  that  control 
over  them  which  of  right  belongs  to  the  state, 
and  of  the  nature  of  the  ownership  of  lots 
bounded  thereon,  which  implies  subjection. 
If  not  conBent  to  the  exercise  and  determi- 
nation of  the  public  will  respecting  what 
grades  or  changes  In  grades  thereof  shall, 
from  time  to  time,  be  found  necessary,  and 
what  other  improvements  thereon  or  therein 
(wittiln  the  legitimate  purposes  of  streets) 
shall  be  found  expedient  it  results,  we 
think,  that  adjoining  property  owners  are  not 
entitled  of  legal  right  without  constitutional 
or  statutory  aid,  to  compensation  for  damages 
which  result  as  an  incident  or  consequence 
of  the  exercise  of  this  power  by  the  state,  or 
the  municipality  by  delegation  from  the 
state."  And  in  section  992  he  states  it  as 
bis  conclusion  that  although  adjoining  prop- 
erty may  suffer  indirect  or  consequential 
damages  as  a  result  of  street  Improvements, 
still  it  is  not  in  a  constitutional  sense,  taken 


for  public  use.  Judge  Cooley  In  bis  work  on 
Constitutional  Limitations,  p.  253,  sums  up 
his  view  of  the  subject  thus:  "If  a  city 
*  *  *  orders  and  constructs  public  works 
from  which  incidental  injury  results  to  in- 
dividuals, •  •  •  an  action  will  not  lie 
for  such  injury.  The  reason  is  obvious. 
The  maintenance  of  such  an  action  would 
transfer  to  court  and  Jury  the  discretion 
which  the  law  vests  in  the  municipality,  but 
transfer  them  not  to  be  exercised  directly 
and  finally,  but  Indirectly  and  partially  by 
the  retroactive  effect  of  punitive  verdicts 
upon  special  complaints." 

Of  the  cases  which  annoonce  a  role  at  va- 
riance with  the  class  of  which  those  dted 
above  stand  as  examples  are  the  following : 
Steams  v.  Richmond,  88  Va.  992,  14  8:  i:. 
847,  29  Am.  St  Rep.  758;  Parke  v.  Seattle, 
6  Wash.  1,  81  Pac.  310,  32  Pac.  82,  20  L.  R. 
A.  68,  34  Am.  St  Rep.  839;  Dyer  v.  St  Poul, 
27  Minn.  457,  8  N.  W.  272;  Damkoehler  v. 
Milwaukee  (Wis.)  101  N.  W.  706.  And  the 
Ohio  cases  of  which  Keating  v.  Cincinnati, 
88  Ohio  St  141.  43  Am.  Rep.  421,  is  a  type. 
The  Ohio  cases  have  from  ttie  beginning 
consistently  declared  for  a  liability  doctrine, 
not  on  constitutional  grounds,  but  upon  tha 
general  principle  as  expressed  In  the  maxim 
"Sic  utere  tuo,"  etc.  Vor  the  other  cases  It 
must  be  said  that  In  no  one  of  them  was 
the  decision  made  to  rest  on  strict  consti- 
tutional grounds.  In  each  thereof  the  court 
was  called  upon  to  deal  with  a  condition  of 
peculiar  hardship  arising  ont  of  the  with- 
drawal of  lateral  support  In  making  a  street 
excavattsn.  And  while  the  doctrine  of  non- 
liability for  consequential  damages  as  sum- 
med up  by  Judge  Dillon,  supra,  was  not  im- 
pugned— on  the  contrary,  adherence  thereto 
was  expressly  announced  in  the  Wisconsin 
and  Virginia  cases — the  several  decisions 
were  put  upon  the  ground  tliat  the  mle  of 
lateral  support  as  it  obtains  betweoi  indi- 
vidual landowners  should  obtain  between  a 
municipality  and  an  abutting  lot  owner. 
And  in  this  view,  Mr.  Lewis,  In  his  work 
on  Eminent  Domain,  S  101,  concurs.  Anoth- 
er class  of  cases  cited  to  our  attention  may 
properly  enough  be  taken  note  of.  It  has 
been  variously  held,  both  in  this  state  and 
otherwhere,  that  a  municipality  may  be 
charged  as  for  a  taking  In  the  constitntional 
sense  where  in  making  a  street  fill  the  earth 
at  the  base  of  the  embankment  is  permitted 
to  encroach  upon  the  abutting  property.  Of 
these  cases  Hendershott  v.  City  of  Ottomwa, 
46  Iowa,  658,  26  Am.  Rep.  182,  furnishes  a 
sufficient  example.  It  was  there  decided 
that  the  city  had  no  right  In  making  an  em- 
bankment to  enter  upon  plaintiffs  lot  and 
deposit  earth  thereon,  and  that  it  made  no 
difference  whether  the  deposit  was  directly 
made,  or  that  the  earth  was  permitted  to  roll 
down  the  sides  of  the  Mubankment  in  such 
manner  that  It  passed  at  once  upon  the  lot 
In  either  event  it  would  amount  to  an  «>- 


Digitized  by 


Google 


Iowa) 


TAIiCOTT  BROS.  v.  CITY  OP  DBS  MOINBa 


816 


croaclunent  on  the  soil  of  the  lot,  and  hence 
a  direct  treapaaa.  In  cloalng  the  opinion  the 
court  said:  "We  need  not  determine  wheth- 
er ■  dty  Is  liable  for  digging  to  the  line  of 
a  street  by  which  the  soil  upon  the  adjoin- 
ing land  la  canaed  to  fall,  to  the  damage  of 
the  owner.  There  la  a  clear  distinction  be- 
tween such  a  case  and  the  case  at  bar.  lu 
making  an  excavation  to  the  line  of  the 
street,  there  la  no  encroachment  upon  the  ad- 
joining land.  The  Injury  Is  not  direct  and 
Immediate.  It  depends  upon  the  lapse  of 
time,  the  action  of  the  elements,  the  depth 
of  the  excavation,  and  the  character  of  the 
soil."  It  may  be  said  In  passing  that,  fol- 
lowing the  case  thus  cited,  and  furnishing 
a  legislative  view  of  the  subject,  came  the 
act  of  the  25tb  General  Assembly  (page  16, 
c.  4,  §S  1,  2),  now  Code,  {  784,  whldi  provides 
that  cities  of  the  first  class  In  addition  to 
the  right  to  pni%hase  shall  have  the  extra- 
ordinary power  to  take  by  condemnation  pro- 
ceedings so  mncb  of  the  abutting  lands  as 
may  be  necessary  to  the  construction  of  a 
street  fill,  to  the  end  that  the  street,  when 
brought  to  grade,  shall  be  of  nnlform  sur- 
face to  the  fnll  width  thereof  as  laid  out 
Upon  the  abutting  property  being  brought  to 
grad*  the  city  shall  reconvey  to  the  owner 
npon  repayment  of  the  original  purchase  or 
condemnation  price.  Still  another  class  of 
cases  are  cited  on  the  brief  of  counsel  for 
appellee,  of  which  m«itlon  only  need  be 
made.  In  several  of  the  states  a  change  has 
been  made  in  the  form  of  constitutional  ex- 
pression, so  that  as  now  existing  the  man- 
date forbids,  not  only  the  taking  of  private 
property,  but  declares  that  it  shall  not  be 
injured  or  damaged.  Expressly  based  on 
such  a  provision,  It  has  been  variously  held 
that  for  Indirect  Injuries  or  consequential 
damages  cansed  to  abutting  property  by  the 
making  of  street  Improvements  a  recovery 
may  be  had.  We  shall  not  attempt  a  dis- 
cussion as  to  the  soundness  of  the  conclusion 
reached  in  these  cases,  because  manifestly 
enough  they  cannot  be  accepted  as  authori- 
ty where,  as  In  this  state,  no  such  constitu- 
tional provision  exists. 

With  the  goieral  state  of  authority  t>efore 
ns,  we  come  to  consider  what  shall  be  the 
rule  adopted  for  the  determination  of  the 
instant  case.  The  question  is  of  much  im- 
Itortance  because  common  observation  teach- 
es that  the  facts  as  disclosed  by  the  petition 
are  not  unusual  In  practical  experience.  In 
most  of  the  cities  and  towns  of  this  state 
grading  work  Is  necessary  to  the  convenient 
use  of  streets,  and  elevations  and  excava- 
tions are  frequent.  As  the  question  is  pre- 
sented to  ns  it  diay  be  divided  thus:  (1) 
Most  it  be  said  that  in  the  case  of  a  street 
excavation  which  has  resulted  in  the  caving 
in  of  the  soil  of  the  abutting  lots  along  the 
street  line  there  has  been  a  taking  In  contra- 
vention of  the  provision  of  the  Bill  of 
Rights?    (2)  If  not  a  taking  in  the  constitu- 


tional sense,  then  shall  the  rule  of  our  for- 
mer cases  be  repudiated  and  the  lateral-sup- 
port doctrine  as  the  same  has  application  in 
cases  arising  between  individual  owners  be 
made  to  govern? 

Quite  naturally  we  shall  address  ourselves 
first  to  the  constitutional  qnestlon.  It  should 
be  kept  in  mind  in  this  connection  that  plain- 
tiffs do  not  complain  as  of  a  direct  and  phys- 
ical invasion  upon  their  soil.  They  are  not 
seeking  ito  recover  the  value  of  the  earth 
which  caved  off  into  the  street  Their  action 
is  for  damages  to  their  premises  as  a  whole, 
in  the  respect  that  the  convenience  of  use  has 
been  destroyed  In  part  and  the  sale  and  rent- 
al value  diminished.  Now,  as  a  general  prop- 
osition, it  would  seem  that  there  can  be  no 
disturbance  of  or  interference  with  the  prop- 
erty rights  of  an  abutting  owner  without  In- 
volving to  some  extent  a  taking.  The  right 
to  light,  air,  of  access,  to  be  free  from 
nuisance,  etc.,  as  well  as  the  right  of  lateral 
support  are  property  rights,  and  it  fol- 
lows as  matter  of  course  that  he  who  deprives 
the  owner  thereof  in  any  degree  is  guilty 
of  a  taking.  If  without  right  he  may  be 
held  answerable.  And,  reasoning  from  one 
point  of  view,  there  can  be  no  difference 
whether  the  taking  is  by  an  Individual  or  by 
the  public.  It  is  manifest,  however,  that  In 
many  respects  the  relations  existing  between 
individuals,  separately  cMisidered,  cannot  be 
accepted  as  in  all  respects  the  correct  measure 
to  Judge  of  the  relations  between  the  citizen 
and  the  municipal  body  of  which  he  is  a  part 
In  every  citizen  there  is  vested  dual  rights 
— those  individual  to  himself,  as  of  life  and 
property,  and  those  which  concern  the  general 
public  of  which  he  is  a  part  The  former  be 
may  defend  as  against  every  other  citizen, 
but  fundamentally  it  is  the  very  essence  of 
government  that  private  rights  shall  at  all 
times  be  held  subordinate  to  the  public  good. 
And  to  this  every  citizen  is  held,  as  by 
imperative  decree,  to  have  given  his  consent 
Hence  it  is  that  reduced  to  a  last  analysis  the 
Bill  of  Rights  Is  no  more  than  a  bill  of 
favors.  It  follows  that  whoever  associates 
himself  with  the  community  in  legal  contem- 
plation proclaims  primary  allegiance  to  the 
common  good  of  that  community  as  within 
bounds  it  finds  expression  In  the  voice  of 
constituted  authority.  And  his  rights  are 
those  that  the  law  gives  him.  One  of  those 
rights,  as  we  have  seen,  is  that  proi)erty  ac- 
cumulated by  him  shall  not  be  taken  for  the 
use  of  the  public  without  compensation.  But 
with  consistency  this  grant  cannot  be  given 
force  according  to  a  literal  reading  of  the 
language  used.  Thus  it  has  never  been  con- 
sidered that  every  property  right  conceivable, 
nor  every  possible  taking,  was  Included  In 
the  grant  And  it  could  not  well  be.  It 
would  be  subversive  of  public  interests  In 
the  highest  degree,  and  wholly  Intolerable,  if 
every  act  done  In  the  name  of  the  government 
which  should  have  effect  near  or  remote,  to 
resti-ict  or  impair  Individual  property  hold- 
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IngB,  conld  be  made  the  basis  of  a  legal 
demand  for  compensation.  A  recovery  of 
damages  for  an  injury  which  la  merely  an 
Incident  of  community  life,  or  which  flowa 
from  the  general  and  necessary  operations 
of  government,  must  be  regarded  as  waived 
In  virtue  of  the  oompact  existing  between  the 
Individual  and  the  public,  and,  so  considered, 
the  force  of  reasoning  in  the  statement  re- 
specting the  subject  as  quoted  from  Judge 
DUIon  becomes  fully  apparent.  It  Is  In  this 
view  that  courts  In  giving  construction  to 
the  Constitution  have  held  almost  universally 
that  there  can  be  no  recovery  for  Indirect  or 
consequential  damages  resulting  from  a  work 
of  public  Improvement.  As  applied  to  such 
cases,  and  to  maintain  a  harmonious  ba> 
ance,  the  Constitution  must  be  construed  to 
mean  not  only  that  the  taking  must  be  di- 
rect, but  it  must  amount  to  an  actual  In- 
vasion and  appropriation  of  the  abutting 
property  or  of  some  part  thereof  in  such 
manner  as  to  deprive  the  owner  of  the  use 
thereof,  as  was  complained  of  in  Hendershott 
y.  Ottumwa,  supra.  See  the  cases  cited  fore- 
going, and,  generally  on  the  subject,  Gool^ 
on  Const.  Limitations,  p.  666.  Also  the  cases 
collected  in  8  Words  and  Phrases,  p.  6862. 
To  say  otherwise  would  be  to  practically  tie 
the  hands  of  the  state  acting  through  its 
municipalities,  and  prevent  the  making  of 
most.  If  not  all,  those  Improvements  which 
are  universally  considered  essential,  not  only 
to  the  comfort  and  convenience  of  individual 
members  of  the  general  public,  but  to  the 
growth  and  development  of  our  cities  and 
towns.  Not  a  street,  park,  or  other  public 
place  could  be  opened.  Improved,  or  vacated. 
Not  a  bridge,  levee,  market  house,  or  other 
public  building  could  be  built,  put  Into  use, 
abandoned,  or  torn  down,  except  upon  pay- 
ment of  damages  to  every  property  owner 
making  proof  that  the  use  of  his  property 
was  being  interfered  with,  or  that  the  value 
thereof,  in  whole  or  in  part,  had  thereby  been 
taken  away.  That  one  who  suffers  incon- 
venience in  the  use  of  his  property,  or  loss 
In  the  value  thereof,  by  reason  of  the  vacation 
of  a  public  street,  cannot  recover  damages 
therefor  on  the  ground  that  such  constitutes 
a  taking  for  public  use.  See  Barr  v.  Oska- 
loosa,  45  Iowa,  27S,  and  cases  cited.  Look- 
ing, now,  to  the  case  as  here  made  by  plain- 
tUTs,  It  Is  clear  that  they  have  suffered  no 
physical  Invasion  or  appropriation  of  their 
premises,  nor  have  they  been  deprived  of 
the  free  use  thereof  from  one  boundary  line 
to  the  other.  The  city  had  the  right,  as  we 
have  seen,  to  make  the  excavation,  and,  had 
the  soil  been  such  as  that  the  earth  wall 
would  have  remained  standing,  by  all  the 
authorities  there  would  hare  been  no  Injury 
for  which  damages  could  be  recovered.  As  It 
is,  by  combined  force  of  what  was  rightfully 
done  by  the  city,  and  the  operation  of  a  law 
of  nature,  plaintiffs  have  been  deprived  not 
of  the  possession,  use,  and  control  of  their 
premises,  but — and  thla  la  the  extreme — of  a 


quantity  of  earth  from  along  the  margin  of 
the  lot  And  in  saying  this  we  do  not  over- 
look the  fact  that  plaintiffs  allege  the  neces- 
sity for  the  building  of  a  retaining  walL 
That  fact  could  only  be  considered,  if  at  all, 
as  an  element  of  damage  following  a  finding 
that  there  had  been  an  actionable  taking. 

But  we  need  not  rest  our  holding  for  non- 
liability in  cases  like  the  one  before  us  wholly 
on  the  ground  as  above  stated.  And  In  our 
further  consideration  we  shall  not  be  met 
with  any  question  of  constitutional  right 
Within  our  view  the  reasoning  In  Callander 
V.  Marsh,  supra,  and  approved  In  Creal  y. 
Keokuk,  to  the  effect  that  the  grant  to  the 
city,  whether  by  dedication,  by  condemnation, 
or  purchase,  carried  with  It  the  right  to  In- 
jure, If  this  need  be  In  reason,  the  abutting 
property  in  making  such  improvements  as 
the  necessities  of  public  travel  should  rea- 
sonably require,  is  unanswerable.  And,  in- 
deed, in  no  one  of  the  cases  holding  to  the 
liability  doctrine  was  there  a  serious  attempt 
made  to  answer  It  At  the  time  the  land- 
owner knew,  of  course,  the  purpose  for  which 
the  city  was  acquiring  the  land,  and  that 
sooner  or  later  the  making  of  improvements 
would  be  entered  up<m.  If  his  land  was  sit- 
uated on  a  hill  top  or  In  a  ravine,  he  knew 
that,  when  improvements  came  to  be  made, 
there  would  be  necessity  for  excavations  and 
fills,  and  he  must  be  held  to  have  taken  this 
Into  consideration  when  he  made  the  dedica- 
tion, or  fixed  the  price  on  sale,  or  made  his 
claim  for  damages  on  condemnation  proceed- 
ings, as  the  case  may  have  been.  And  the 
conclusive  presumption  must  be  Indulged  not 
only  that  the  city  in  accepting  of  the  dedi- 
cation, or  in  paying  the  purchase  or  con- 
demnation price,  understood  that  there  was 
Included  in  the  grant  the  right  to  Inflict  in- 
direct Injury,  if  necessary  to  a  proper  work 
of  Improvement,  but  that  there  was  in  fact 
Included  In  the  consideration  for  the  grant 
compensation  for  such  injury  as  might  be 
reasonably  exi>ected  to  follow.  And,  this  be- 
ing true,  it  would  be  unjust  in  the  extreme 
to  permit  a  grantor  to  thereafter  stand  upon 
the  position  that  having  transferred  to  the 
city  either  by  way  of  dedication,  or  for 
the  highest  price  obtainable,  he  secretly  re- 
served the  right  to  sue  for  and  recover  a 
further  sum  as  damages  to  bis  property  when 
improvements  should  be  undertaken,  and  this 
on  the  basis  of  its  valuation,  enhanced.  It  may 
be,  a  hundredfold,  as  of  the  time  of  the 
making  of  such  improvements.  It  is  plain, 
also,  that  one  holding  as  a  purchaser  from 
such  grantor  would  be  in  no  different  position. 
He  must  be  held  to  have  takeu  with  knowl- 
edge and  to  have  been  governed  In  making 
his  purchase  accordingly.'  And  this  conclu- 
sion Is  of  itself  amply  sufficient  to  support  a 
finding  in  the  case  against  the  contention 
of  the  plaintiffs. 

This  leaves  as  the  phase  of  the  subject  re- 
maining to  be  considered  the  question  whether 
we  shall  depart  from  the  role  of  our  former 
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cases  and  announce  a  liability  rule,  either 
predicated  upon  tlie  general  maxim  "Sic 
utere  tuo,"  or  by  boldlng  that  to  cases  such 
as  we  have  before  as  the  specific  doctrine  of 
lateral  support  should  be  given  specific  ap- 
plication. This  we  are  wholly  unwilling  to 
do.  Apart  from  the  doctrine  of  stare  decisis, 
to  which  w«  should  be  disposed  to  yield  In 
the  absence  of  any  other  reason.  It  must  be 
manifest  from  what  we  have  said  on  the 
foregoing  pages  of  this  opinion  that  a  depart- 
ure could  have  but  one  result,  and  that  is 
the  working  out  of  positive  injustice.  And 
If  it  must  be  presumed,  and  that  is  what  we 
bold,  that  compensation  for  injuries  result- 
ing from  a  proper  exercise  of  power  in  mak- 
ing street  Improrements  was  either  waived 
or  paid,  according  as  tbe  city  acquired  the 
fee  of  the  street  by  dedication  or  through 
private  or  condemnation  sale,  then  it  can  re- 
quire no  argument  to  make  evident  the  in- 
justice should  payment  of  a  further  sum  be 
decreed  as  of  the  time  of  making  tbe  improve- 
ment, and  the  amount  thereof  to  be  deter- 
mined, having  reteeeace  to  tbe  conditions 
then  existing. 

This  opinion  Is  already  overlong,  and  we 
shall  not  attempt  to  pursue  tbe  subject  fur 
ther.  It  follows  from  what  we  have  said  that 
tbe  court  below  was  In  error  In  Its  ruling  sus- 
taining tbe  demurrer  as  appealed  from. 

Reversed. 

WEAVER,  J.,  dissents. 


CRANMER  V.  DINSMORE  et  al. 

(Supreme   Court   of   North   Dakota.    July    13, 

1906.    Rehearing  Denied  Oct  4,  1906.) 

1.  Costs— SicnBiTT—FAii.TJBE  to  Oivx— Dis- 

KISSAX. 

Where  a  plaintiff  U  la  court  when  a  motion 
la  made  by  a  defendant  to  CMnpel  tbe  plaintiff,  a 
nonresident,  to  famish  a  ■nrety  for  costs,  and  a 
time  is  fixed  by  the  coort  within  which  surety 
shall  be  furnished,  and  at  the  expiration  of  the 
time  fixed  for  furnishing  it  defendant  shows 
that  the  order  has  not  been  complied  with,  it  is 
not  error  to  dismiss  the  action  without  further 
notice. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Costs,  {S  B37-547.] 

2.  Appkai/— Reviw— DiscBETioii  or  OoxrBfr. 

Whether  the  time  fixed  within  which  surety 
may  be  furnished  is  reasonable  is  largely  within 
the  discretion  of  the  court,  and  the  action  of  tbe 
court  will  not  be  Interfered  with  unless  the  dis- 
cretion be  abased. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  IMg.  Appeal  and  Error,  St  881S,  8881- 
3888.] 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court;  Dlc&ey  (boun- 
ty; F.  P.  Allen,  Judge. 

Action  by  Emma  A.  Cranmer  against  Henry 
F.  Dlnsmore  and  Partbena  W.  Dlnsmore. 
From  a  judgment  of  dismissal,  plaintUf  ap- 
peals.   Affirmed. 

8.  H.  Cranmer  and  Geo.  H.  Fay,  for  ap- 
pellant.   Austin  &  Axtell,  for  respondents. 


MORGAN,  C.  J.  Tbls  Is  an  action  to  de- 
termine adverse  claims  to  real  estate  and 
was  pending  In  Dickey  county  on  June  29, 
1901  On  that  day  plalntllT  moved  that  the 
cause  be  placed  on  the  trial  calendar.  De- 
fendants moved  that  plaintiff,  a  nonresident, 
be  required  to  give  security  for  co8t|,  Both 
motions  were  made  in  open  court  and  grant- 
ed. The  written  order  requiring  that  securi- 
ty for  costs  be  given  by  plaintiff  did  not  fix 
any  time  wltbln  which  such  security  must  be 
given.  On  July  1st  defendant  moved  for  a 
dismissal  of  the  action,  upon  tbe  ground  that 
no  security  for  costs  had  been  given  pursu- 
ant to  the  stipulation  of  the  parties  and  the 
order  of  court  of  June  29th.  The  court  dis- 
missed the  action  on  July  Ist,  upon  the 
ground  that  no  security  for  costs  had  been 
furnished.  The  formal  written  order  of  dis- 
missal upon  such  motion  was  not  signed  until 
July  5th.  This  order,  after  redtlng  the  de- 
mand for  security  made  on  June  29th  and  the 
appearance  of  the  attorneys  on  that  day,  is  as 
follows:  "And  both  parties  by  their  attor- 
neys having  agreed  In  open  court  that  plain- 
tiff was  a  nonresident  of  the  state,  and  that 
demand  for  security  tor  costs  bad  been  made 
by  defendants,  and  it  was  further  agreed 
by  said  attorneys  for  plaintiff  and  defend- 
ants that  plaintiff  would  give  security  for 
costs  on  or  before  June  30,  1904,  and  by  con- 
sent of  parties,  the  court  ordered  that  plain- 
tiff give  and  furnish  security  fot  costs  on 
or  before  June  30,  1901,  and,  it  further  ap- 
pearing to  the  court  on  showing  made  in 
open  court  on  the  1st  day  of  July,  1904,  that 
plaintiff  bad  wholly  failed  to  give  or  furnish 
security  for  costs  as  required  by  the  order 
of  tbe  court  and  the  agreement  of  the  parties 
•  •  •. "  Then  follows  tbe  order  of  dis- 
missal. On  July  27,  1905,  the  plaintiff  upon 
due  notice  to  the  defendants  submitted  a  mo- 
tion to  set  aside  the  order  of  July  6,  1904. 
This  motion  was  based  upon  affidavits  of  the 
plaintlfTs  attorney. 

Defendant's  attorney  filed  his  affidavit,  al- 
so, and  a  sharp  conflict  took  place  as  to  what 
transpired  when  the  motions  of  Jime  29, 1904, 
were  before  the  court  The  conflict  betwe^i 
the  attorneys  is  resolved  In  favor  of  the 
defendants  by  tbe  recitals  in  the  order  of 
July  6,  1904.  Plaintiff  cont«ids  that  the 
order  dismissing  the  action  was  erroneous, 
for  the  reason  that  no  notice  was  given  of 
the  motion  to  dismiss  the  action  after  the 
failure  of  the  plaintiff  to  file  security  for 
costs.  The  order  of  July  5th  was  made  ac- 
cording to  its  recitals  in  pursuance  of  a 
stipulation  between' the  attorneys  that  securi- 
ty would  be  furnished  on  or  before  June  SOtb, 
and,  unless  so  furnished.  It  necessarily  fol- 
lowed that  a  dismissal  of  tbe  action  was  to 
follow.  This  being  the  fact,  section  5599, 
Rev.  Codes  1899,  prescribing  that  dismissal 
of  the  action  must  be  on  notice,  has  no  ap- 
plication. The  statute  provides  that  nonresi- 
dents must  furnish  surety  for  costs  before 
commencing  an  action.    In  case  surety   Is 
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uot  furnished  before  the  action  1>  commenced, 
the  action  may  be  dlsmlBsed  on  motion  and 
notice  by  the  defendant,  unless  the  court 
grant  a  reasonable  time  for  furnishing  securi- 
ty. The  parties  being  in  court,  the  court 
ordered  that  security  be  furnished  within  a 
certain  time.  Not  tiaving  compiled  with  that 
order,  a  dismissal  was  proper  without  further 
notice.  It  was  within  the  discretion  of  the 
trial  court  whether  the  order  of  July  6, 
1901,  should  be  set  aside  or  not.  In  view 
of  the  conflict  between  the  attorneys  and  the 
fact  that  over  a  year  had  elapsed  since  the 
malting  of  the  order  objected  to,  we  do  not 
think  the  conrt  abused  Its  discretion  In  re- 
fusing to  set  aside  that  order. 

The  defendant  furnished  a  snrety  on  July 
2,  1904,  who  was  approved  by  the  clerk.  It 
is  claimed  that  this  fact  rendered  the  refusal 
of  tile  court  to  set  aside  the  dismissal  of 
the  action  an  abuse  of  discretion.  Had  It 
been  promptly  brought  to  the  court's  atten- 
tion, that  might  be  true,  but  in  view  of  the 
TmreasoUable  delay  from  November,  when 
notice  of  the  dismissal  was  received,  until 
July,  we  see  no  ground  for  holding  that  there 
has  been  an  abuse  of  discretion.  It  is  claim- 
ed that  the  time  fixed  within  which  a  surety 
was  to  be  furnished  was  unreasonably  short 
There  was  no  objection  to  the  time  fixed  by 
the  order  and  no  application  to  have  the 
time  extended  after  plaintilT  ascertained  that 
surety  could  not  be  furnished  by  June  30th. 
The  reasonable  time  to  t>e  allowed  within 
which  surety  shall  be  furnished  is  largely 
discretionary.  No  abuse  of  that  discretion 
is  shown  In  this  case. 

The  order  Is  affirmed.    All  concur. 


HIOBBB  T.  D.S:LET  tt  a]. 

(Supreme    Court    of    North    Dakota.    Feb.    9. 
1906.    Rehearing  Denied  Oct.  4,  1900.) 

1.  MORTOAGBS— FORBCLOSUBB    BY     ASSIONKB— 

VALinrrT. 

A  foreclosure  by  advertisement  made  In  the 
name  of  the  mortgagee  by  the  asslKnee,  whose 
assifmment  is  unrecorded,  is  voidable,  but  is  not 
a  nullity. 

[Ed.  Note.— For  cases  in  point,  see  toL  85, 
Cent  Dig.  Mortgages,  U  1227-1234.] 

2.  Sauk. 

One  who  seeks  to  have  a  voidable  sale  ad- 
judged  void,  mnst  show  affirmativelv  tliat  he 
asserted  his  rights  promptly  after  aiscoverlng 
the  facts. 

[Ed.  Note.— For  cases  In  point,  see  vol.  85, 
Cent  Dig.  Mortgages,  §8  1542.  l.'S40.1 

8.  Same— Diligence. 

Evidence  examined  and  heU,  that  the  plain- 
tiff failed  to  show  proper  diligence  in  seeking 
relief  from  the  voidable  sale. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty:   C.  J.  Klsk,  Judge, 

Action  by  Williftm  E.  HIgbee  against 
Richard  Doeley  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.     Affirmed. 

Slrer  Senimgard  &  Newman  and  Holt  tc 
Frame,  for  appellant     McCIory  &  Barnett, 


M.  H.  Brennan,  and  Buiice  ft  Iflddangh,  tor 
respondents. 

ENOERITD,  J.  Plaintiff,  claiming  to  be 
the  owner  In  fee  of  the  quarter  section  of 
land  in  question,  brought  this  action  to  en- 
force his  alleged  right  to  redeem  said  prem- 
ises from  a  mortgage  lien  thereon,  and  to 
require  the  defendants  to  account  for  the 
rents  and  profits  of  the  land  as  mwtgageeB 
in  possession.  The  defendants  deny  the 
plaintiff's  title  and  right  to  redeem,  and 
assert  that,  If  plaintiff  ever  had  any  title, 
it  was  extinguished  by  a  valid  forecloeore 
by  advertisement  of  the  mortgage  ftom 
which  the  redemption  la  sought  The  case 
is  l>efore  na  for  trial  de  novo  on  all  the 
evidence. 

The  pivotal  question  to  wbetbw  or  not 
title  has  been  acquired  by  the  foreclosure  of 
the  mortgage  in  question.  One  Mary  Fag- 
nant  owned  the  land  in  fee  from  1888  un- 
til May  2,  1892,  when  she  conveyed  the 
same  by  quitclaim  deed  to  this  plaintiff. 
When  this  conveyance  was  made  the  prem- 
ises had  been  unoccupied  about  two  years, 
and  remained  vacant  until  1895.  On  April 
1,  1889,  said  Mary  Fagnant,  the  then  owner, 
mortgaged  the  land  to  the  Western  Farm 
Mortgage  Trust  0>mpany  of  Kansas,  to  sec- 
ure a  debt  of  |700,  and  Interest,  which 
debt  was  evidenced  by  a  promissory  note 
upon  which  the  interest  was  payable  an- 
nually, and  it  was  due  April  1,  1891.  The 
mortgage  contained  the  nsual  power  of  sale 
in  case  of  default,  and  provided  further, 
that,  if  the  mortgagor  failed  to  pay  any 
interest  when  due,  the  mortgage  could  be 
foreclosed  for  the  entire  debt  The  mort- 
gage was  duly  recorded.  Shortly  after  its 
execution,  this  mortgage,  with  the  debt  se- 
cured thereby,  was  ah?igned  by  the  mortgagee 
to  Charles  E.  Vedder,  one  of  the  defoidants. 
The  assignment  was  in  writing,  but  was 
never  recorded.  In  April,  1892,  the  Interest 
being  In  default  Vedder  sent  the  mortgage, 
notes,  and  assignment  to  Moen  ft  0>nnell7. 
a  firm  of  real  estate  dealers  at  Devils  Lake, 
and  directed  them  to  have  the  mortgage 
foreclosed  and  authorized  them  to  bid  In 
the  premises  at  the  sale  in  Vedder's  name. 
Ttito  firm  employed  an  attorney  of  that  city, 
to  conduct  the  foreclosure.  Proceedings  to 
foreclose  by  advertisement  were  commen- 
ced in  July,  1892,  and  culminated  in  a  sale 
of  the  premises  to  Vedder  on  Septemt>er  8, 
1892.  The  foreclosure  was  made  in  the 
name  of  the  Western  Farm  Mortgage  Trust 
Ompany.  It  Is  conceded  that  there  is  no 
other  defect  in  the  proceedings.  After  the 
time  for  redemption  had  expired  the  sheriff's 
deed,  in  proper  form,  was  executed  to  Ved- 
der, and  recorded.  Thereafter  In  May,  1896, 
Vedder  conveyed  the  land  by  warranty  deed 
for  a  valuable  consideration,  to  defendant 
Richard  Dteiey,  who  took  actual  possession 
of  the  land,  and  prepared  it  for  cultivation 
by   breaking  and   otherwise   improved   the 
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aame.  Deeley  fanned  In  land  either  In  per- 
son or  by  tenants  until  he  conveyed  It  by 
deed  to  defendant  Brown.  The  latter  con- 
tracted to  sell  the  land  to  defendant  Hurst; 
and  placed  him  In  possession.  Brown  stib- 
Begnently  conveyed  the  land  to  defendant 
A«ne8  Whltford,  subject  to  the  Hurst  con- 
tract 

It  Is  conceded  that  the  record  disclosed  an 
apparently  perfect  title  In  Vedder  based  on 
a  foreclosure  which  appeared  to  be  regular. 
It  Is  also  conceded  that  Daeley  and  those 
claiming  under  him  purchased  in  good  faith, 
and  had  no  notice  of  the  concealed  defect  In 
the  foreclosure  proceedings.  It  Is  also  ap- 
paroit  that  the  defect  Is  not  one  which 
could,  under  the  circumstances  of  the  case, 
cause  any  actual  loss  or  prejudice  to  the 
plaintiff  or  any  one  else.  There  was  a  de- 
fault which  authorized  a  foreclosure,  and 
the  actual  owner  of  the  dd:>t  caused  the  ap- 
parent foreclosure  to  be  made  and  reaped 
the  fmlts  thereof.  The  owner  of  the  fee, 
or  any  other  person  oititled  to  redeem,  were 
given  the  same  notice  of  sale,  and  had  the 
same  right  to  redeem  as  they  would  have 
had  if  the  foreclosiure  had  been  made  in  the 
name  of  the  assignee  of  the  mortgage.  The 
foreclosure,  however,  was  not  properly  made 
In  accordance  with  the  terms  of  the  statute, 
and  it  is,  doubtless,  true  that  It  would  be 
voidable  if  attacked  in  due  season  by  the 
mortgagor  or  any  one  daiming  under  him, 
even  though  no  actual  detriment  or  preju- 
dice did  or  could  result  from  the  Irregular^ 
ity.  Hathom  v.  BuUer,  78  Minn.  15,  76  N. 
W.  743.  The  proceeding,  although  Irregular 
and  voidable.  Is  not.  In  our  opinion,  an  utter 
nullity  as  claimed  by  appellant  It  this 
plaintiff  or  any  other  person  entitled  to  re- 
deou,  bad  seen  fit  to  exercise  that  right 
witbin  the  year  after  sale,  such  redemption 
would  have  effectually  freed  the  land  from 
any  claims  on  the  part  of  Vedder  as  assignee 
of  the  mortgage.  It  is  self-evident  that  be 
would  be  estopped  to  allege  his  actual  but 
undisclosed  ownership  as  a  ground  for  In- 
validating the  apparoitly  good  foreclosure 
which  he  had  brought  about  Curtis  v.  Cut- 
ler, 76  Fed.  16,  22  a  a  ▲.  16,  87  L.  R.  A. 
7S7;  Bottineau  v.  Insurance  Co,  81  Minn. 
125,  16  N.  W.  848;  Merrill  v.  Luce,  6  &  D. 
854,  61  N.  W.  48,  55  Am.  St  Rep.  844.  So 
also,  if  Vedder,  ignoring  the  foreclosure, 
bad  afterwards  brought  an  action  against 
the  mortgagor  to  obtain  a  personal  Judg- 
ment for  the  debt  and  the  latter  bad  plead- 
ed payment  or  partial  payment  by  the  fore- 
closure, Vedder  would  not  be  permitted  to 
avoid  the  plea  on  the  ground  the  foreclosure 
was  void  because  the  ostensible  owner  of 
the  debt  and  mortgage  In  whose  name  he 
bad  foreclosed,  was  not  the  true  owner.  He 
would  be  estopped  to  do  so,  because  the 
debtor.  If  the  truth  had  been  known  to  blm, 
might  have  paid  the  debt  and  enjoyed  the 
use  of  the  land,  thus  avoiding  the  liability 
for  accumulated  Interest  as  well  as  deriv- 


ing a  profit  from  the  land.  It  is  manifest 
that  if  this  foreclosure  proceeding  can  be 
the  basis  of  a  title  or  right  by  estoppel, 
then,  although  it  may  be  voidable.  It  Is  not 
a  nullity.  It  Is  an  interesting  question,  as 
to  which  we  deem  it  unnecessary  to  express 
an  opinion,  whether  this  sale  by  the  actual 
owner  of  the  mortgage  in  the  name  of  the 
ostensible  owner  was  anything  more  than 
a  mere  irregularity,  like  that  involved  In 
Powers  V.  Larabee,  8  N.  V.  502,  57  N.  W. 
789,  44  Am.  St  Rep.  577.  It  is  unnecessary 
to  discuss  that  question  because,  even  if  we 
assume  that  the  sale  could  be  avoided  as 
against  Innocent  purchasers,  we  are  satisfied 
that  the  Judgment  must  be  affirmed  for  the 
reason  that  the  plaintiff  has  failed  to  prove 
that  he  acted  with  reasonable  diligence  to 
avoid  the  sale  after  discovering  Its  invalidity. 
The  right  to  disaffirm  a  voidable  act  is,  in 
all  Instances,  in  the  nature  of  an  equitable 
right;  that  Is  to  say,  the  right  must  be  ex- 
ercised in  accordance  with  equitable  princ- 
iples. Bven  in  cases  of  fraud,  duress,  and 
similar  positively  wrongful  acts  which  rea- 
der voidable  a  transaction  tainted  thereby, 
the  Injured  party  must  act  promptly  and 
any  acquiescence  evidenced  either  by  delay 
in  disaffirming  or  by  retention  of  benefits, 
or  by  permitting  the  other  party  to  change 
his  position  to  his  detriment  after  knowledge 
of  the  right  to  disaffirm,  is  fatal  to  the  ex- 
ercise of  the  right  Although  transactions 
tainted  by  the  wrongs  mentioned,  are  void- 
able in  law  as  well  as  In  equity,  and  the 
right  to  disaffirm  Is  a  legal  right  as  well 
as  an  equitable  one,  it  Is  familiar  law  that 
In  whatever  form  the  right  of  disaffirmance 
la  asserted,  the  same  principles  apply.  The 
same  principles  it  seems  to  us,  ought  to  be 
applied,  when  it  is  sought  to  annul  a  void- 
able sale.  "In  the  case  of  such  voidable 
sales  there  should  not  be  afforded  the  op- 
portunity of  speculation  on  chances.  It  Is 
not  permissible  for  a  party  to  lie  by  and 
await  events,  and  have  power  at  any  time 
In  the  future  to  let  the  sale  stand,  or  avoid 
It  according  as  It  may  be  found  then  to 
his  Interest  to  do."  Hoyt  v.  Inst,  for  Sav- 
ings, 110  111.  890,  899.  Such  seems  to  be 
the  law  recognized  by  the  courts,  and  it 
has  accordingly  been  held  that  he  who  at- 
tacks an  apparently  valid  sale,  and  seeks  to 
avoid  it  for  bidden  defects,  must  show  af- 
firmatively that  he  acted  with  reasobable 
promptness  after  discovering  the  facts.  Cor- 
nell V.  Kewklrk,  144  III.  241,  83  N.  E.  87; 
Fowler  v.  Lewis'  Adm'r  (W.  Va.)  14  S.  B. 
447,  454,  455;  Hamilton  v.  Lu  Bukee  (III.) 
99  Am.  Dec.  562,  and  notes ;  Jones  on  Mtges. 
{  1922.  Applying  these  principles  to  this 
case,  it  is  clear  that  the  plaintiff  must  fail, 
because  there  Is  neither  allegation  nor  proof 
showing  when  he  discovered  the  facts  which 
he  now  alleges  invalidated  the  sale.  This 
action  was  not  commenced  until  1004,  more 
than  12  years  after  the  sale  and  more  than 
10  years  after  the  entire  debt  was  due  ac- 
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cording  to  the  terms  of  the  note.  He  had 
nev&e  paid  or  offered  to  pay  |1  of  the  mort- 
gage debt  before  this  action  was  commenced. 
He  bad  never,  from  the  time  he  received 
the  deed  In  1892  until  be  commenced  this 
action,  made  any  claim  to  the  land  or  paid 
or  ottered  to  pay  any  taxes  thereon.  In 
the  meantime,  third  persons  have  in  good 
faith  bought  and  paid  for  what  appeared  to 
be  a  good  title  to  the  land,  and  have  ever 
since  occupied  and  improved  It. 

Under  such  circumstances  it  was  clearly 
incumbent  on  the  plaintiff  to  offer  some  ex- 
planation of  bis  long  delay  In  asserting  his 
alleged  right.  The  court  cannot  assume  that 
he  was  k^t  in  Ignorance  of  his  legal  rights 
so  long  a  time.  It  Is  one  of  the  essential 
elements  of  bis  cause  of  action,  if  he  had 
any,  to  show  that  he  promptly  availed  him- 
self of  his  right  to  avoid  the  sale  after  dla- 
coverlng  the  facts  which  entitled  him  to 
do  so.  In  the  absence  of  any  proof  as  to 
when  be  discovered  the  defect,  it  is  plain 
that  the  court  has  no  evidence  on  which  to 
base  a  finding  in  his  favor  on  this  essential 
element  of  his  cause  of  action.  The  plain- 
tiff's neglect  to  pay  the  debt  secured  by  the 
mortgage,  subject  to  which  he  bought  ,the 
land,  and  the  subsequent  continued  open 
and  adverse  possession  of  the  land  by  the 
grantees  of  the  purchaser  at  the  sale,  made 
the  plaintiff  chargeable  with  at  least  c(HX- 
structlve  notice  of  the  fact  that  the  sale 
had  been  made.  His  long-continued  neglect 
of  the  mortgage  obligation,  his  apparent 
abandonment  of  the  land,  and  his  failure  to 
pay  or  offer  to  pay  taxes,  and  the  fact  that 
at  the  time  of  the  foreclosure  he  lived  at 
Devils  Lake  where  the  sale  was  made  after 
being  publicly  advertised,  all  tend  strongly 
to  show  that  he  had  actual  knowledge  of 
the  sale  as  well  as  constructive  notice  there- 
of. If  he  had  ever  Intended  to  pay  the  mort- 
gage debt  or  had  attempted  to  do  so,  he 
could  hardly  fall  to  discover  the  fact  that 
Vedder  was  the  assignee.  There  was  ap- 
parently no  intentional  ccmcealment  of  the 
true  ownership  of  the  debt,  and  It  is  quite 
evident  that  the  least  inquiry  would  have 
disclosed  the  facts  In  that  respect  So  far 
as  the  circumstances  show  anything  on 
the  subject,  they  Indicate  that  the  facts  as 
to  the  ownership  were  known  to  the  plaintiff 
long  before  this  action  was  commenced,  If 
not  at  the  time  the  sale  was  made.  If  plain- 
tiff knew  the  facts  as  to  the  real  ownership 
of  the  mortgage  before  third  parties  acquir- 
ed rights,  but  nevertheless  permitted  this 
apparently  valid  sale  to  stand  unchallenged, 
he  Is  manifestly  In  no  position  to  Invoke 
the  aid  of  a  court  of  equity.  His  continued 
silence,  under  such  circumstances,  would  be 
equivalent  to  a  fraudulent  concealment  which 
would  estop  him  to  deny  the  rights  of  inno- 
cent purchasers.  Johnson  v.  Erlandson  (re- 
cently decided)  105  N.  W.  722 ;  Bausman  v. 
Faue,  45  Minn.  412,  48  N.  W.  13.  The 
Minnesota   Case   above   cited   U   one   rery 


similar  to  this.  It  was  held  In  that  case, 
not  only  that  the  plaintiff  was  estopped  by 
his  long  delay  to  attack  an  apparently  valid 
foreclosure  after  the  land  had  passed  to 
Innocent  piurchasers,  but  it  was  further  held 
that  he  could  not  excuse  bis  delay  on  tha 
groimd  that  he  was  Ignorant  of  the  bidden 
defect,  where  bis  Ignorance  of  it  was  due 
to  bis  neglect  to  make  diligent  and  prompt 
Inquiry. 

We  thing  the  Judgment  Is  in  accordance 
with  the  rights  of  the  parties,  as  disclosed 
by  the  evidence,  and  it  is  accordingly  affltm- 
ed.    All  concur. 


BRTNJOLFSON  t.  DA6NER  at  aL 

(Supreme   Court  of  North   Dakota.    Feb.  8, 
190a    Rehearing  Denied  Sept.  6,  190a) 

1.  AnvEBSK  Possession— What  Gonsnrtncs 

— PUBCHASEB  AT   FOBECLOSCBB. 

The  possession  of  land  by  one  who  claims 
title  under  a  warran^  deed  from  die  purchaser 
at  a  foreclosure  sale  lis  adverse,  even  though  the 
foreclosure  sale  may  be  void. 

[Ed.  Note.— For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  $  453.] 

2.  Sahx. 

The  fact  that  the  grantee  of  the  purchaser 
at  a  void  foreclosure  sale  may  be  deemed  in 
equity  to  be  a  mortgagee  in  possession  does  not 
make  him  such  in  tact  so  that  his  possession 
under  his  supposed  valid  claim  of  title  is  not 
to  be  regarded  as  adverse  to  the  mortgagor. 
8.  EsroPFKi/— Bt  Dekd. 

The  grantor  in  a  warranty  deed  who  holds 
a  previously  existing  mortgage  on  the  granted 
premises  cannot  assert  any  rights  as  a  mort- 
gageee  against  his  grantee;  and  one  who  sub- 
sequently acquires  the  mortgage  from  such  gran- 
tor is  in  no  better  position  unless  he  shows  hlmr 
self  entitled  to  the  protection  accorded  to  inno- 
cent purchasers. 

[Ed.  Note.— For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Estoppel,  H  19-21.] 

4.  EvTDEROK  —  BKsrr   Aim   Skoomdabt   Bti- 

DINOK. 

Parol  evidence  that  a  given  note  was  se- 
cured by  a  real  estate  mortgage  is  incompetent, 
where  no  reason  appears  for  the  nonproduction 
of  the  instrument,  or  an  authenticated  copy 
thereof. 
6.  Champebtt  and  Maihikkahob— Evidxhce. 

Evidence  examined,  and  held,  that  the  deed 
upon  which  plaintiff   bases  his   claim  of  title 
is  void  because  given  and  received  in  violation 
of  section  7002,  Rev.  Codes  1899. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bottineau 
County;  L.  J.  Palda,  Judge. 

Action  by  B.  S.  Brynjolfison  against 
Christina  Dagner  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

A.  Besancon  and  Newman,  Holt  &  Frame, 
for  appellants.  Tracy  R.  Bangs,  tor  re- 
spondent 

ENGERUD,  J.  This  Is  an  appeal  ftom  a 
final  Judgment  in  plaintiff's  favor,  and  is 
before  us  for  review  on  all  the  issues,  under 
section  5630,  Rev.   Codes  1809. 

The  plaintiff  alleges  tliat  he  la  the  owner 
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In  tee  of  the  quarter  section  of  land  In  ques- 
tion, and  tbe  action  was  brought  for  the 
threefold  purpose  of  quieting  bis  title,  re- 
covering possession,  and  redeeming  the  land 
from  a  mortgage.  The  defendants,  who  have 
appealed,  are  the  heirs  at  law  and  tbe  ad- 
mbilstrator  of  tbe  estate  of  one  Gottlieb 
Dagner,  deceased,  who  In  his  lifetime  was 
In  the  exclualve  possession  of  the  land, 
claiming  title  thereto  under  a  warranty  deed 
from  tbe  Mortgage  Bank  &  Investment  Com- 
pany, executed  and  delivered  to  him  in 
January,  1893.  Gottlieb  Dagner  died  in 
February,  1896,  Intestate,  and  his  heirs  or 
tbe  administrator  of  his  estate,  who  Is  also 
an  heir,  have  remained  In  possession  of  tbe 
land  since  that  time,  claiming  title  under 
tbe  deed  aforesaid.  Among  other  defenses 
pleaded,  these  defendants  deny  the  plaintllTs 
alleged  title  on  the  ground  that  the  deed 
nnder  which  be  claims  is  void  because  ex- 
ecuted and  accepted  in  violation  of  section 
7002.  Rev.  Codes  1899.  We  think  this  de- 
fense must  be  sustained,  and  it  is  there- 
fore unnecessary  to  discuss  tbe  other  ques- 
tions in  the  caste. 

Tbe  common  source  of  title  is  one  Hans 
K.  Llbak,  who,  it  Is  conceded,  still  owns 
the  land,  unless  his  title  has  been  acquired 
by  one  or  tbe  other  of  the  contestants  In 
this  litigation.  In  1889  Llbak  mortgaged 
the  land  to  tiie  Mortgage  Bank  &  Investment 
Company  to  secure  a  debt  of  $S50.  This 
mortgage  and  debt  was  assigned  by  the 
mortgagee  to  Asa  W.  Kennedy,  and  the 
assignment  was  recorded,  as  also  was  the 
mortgage.  In  1891  the  original  mortgagee, 
notivithstanding  the  assignment,  undertook 
to  foreclose  tbe  mortgage  by  advertisement, 
and  at  the  pretended  sale  bid  In  the  land,  and 
subsequently  In  October,  1892,  received  a 
deed  purporting  to  convey  to  it  the  land  in 
qnpstlon  pursuant  to  the  foreclosure  sale 
after  the  time  for  redemption  had  expired. 
Tbe  Mortgage  Bank'  &,  Investment  Company, 
daimlng  title  nnder  this  pretended  fore- 
closure, aold  and  conveyed  the  land  by  war- 
ranty deed  with  full  covenants  to  said 
Gottllett  Dagner,  since  deceased.  The  deed 
was  delivered  in  January,  1893.  Dagner 
bought  In  good  faith,  believing  tbe  title 
good,  and  paid  full  value.  It  is,  of  course, 
conceded  that  Dagner's  grantor  bad  no  title 
to  convey,  but  the  appellants  claim  that  by 
reason  of  certain  alleged  written  statements 
made  by  Llbak  the  latter  Is  estopped  to 
question  Dagner's  title.  Llbak,  apparently 
Intending  to  abandon  the  land  to  bis  credit- 
ors, left  the  land  in  1890  or  1891,  and  went 
to  Oregon,  where  be  has  since  resided.  Tbe 
respondent  subsequently  discovered  tbe  de- 
fect in  Dagner's  title,  and  in  1899  induced 
Llbak  to  execute  and  deliver  the  deed  of  tbe 
land  nnder  whlcb  ha  now  claims  title,  and 
tbe  right  to  the  relief  sought  In  this  action, 
which  was  not  commenced  until  1903.  The 
consideration  for  tbe  deed  in  question  was 
$35  in  cash  and  tbe  surrender  of  certain 
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notes,  which  will  be  referred  to  later.  It  is 
conceded  that  Llbak  had  not  asserted  any 
right  to  the  land  since  he  abaodoued  it 
until  be  gave  tbe  deed  in  question,  and  the 
proof  Is  conclusive  that  be  never  Intended  to 
assert  any  right  to  the  land  until  he  was  solic- 
ited to  execute  that  Instrument  The  plaintiff 
had  not  only  constructive  but  actual  notice  of 
Dagner's  adverse  claim  before  he  took  the  Ll- 
bak deed.  That  the  transaction  by  which  the 
deed  was  obtained,  and  which  ultimately  gave 
birth  to  this  lawsuit,  was  necessarily  produc- 
tive of  the  very  evil  which  the  rule  of  law 
embodied  in  section  7002  was  designed  to  pre- 
vent, is  too  plain  for  question.  Galbralth  v. 
Payne,  12  N.  D.  l&l,  96  N.  W.  258;  Schneller 
V.  Plankinton,  12  N.  D.  501,  98  N.  W.  77. 

Respondent,  however,  contends  that  he  is 
not  within  the  law  against  maintenance  for 
two  reasons:  First,  because  Dagner  In  his 
lifetime,  and  after  his  death  the  present  ap- 
pellants, were  merely  mortgagees  in  posses- 
sion, and  hence  could  not  claim  adversely 
to  Libak;  and,  second,  because  the  respondent 
was  the  owner  of  certain  notes  secured  by 
mortgage  of  the  land,  and  could  lawfully  ex- 
tinguish the  owner's  right  of  redemption  by 
surrendering  his  lien  in  exchange  for  an 
estate  In  fee  simple. 

The  proposition  that  Dagner  and  his  heirs 
held  as  mortgagees  in  possession  is  based 
on  the  fact  that  after  Dagner  had  accepted 
the  deed  from  the  Mortgage  Bank  &  Invest- 
ment Company  the  latter  purchased  and  pro- 
cured a  reassignment  to  itself  of  the  mort- 
gage previously  assigned  to  Kennedy.  This 
mortgage,  which  was  the  same  one  whlcb  the 
Investment  company  had  pretended  to  fore- 
close, contained  a  clause  authorizing  the 
mortgagee  or  Its  assigns  to  take  possession  of 
tbe  premises  in  case  of  default  It  appears 
that  the  investment  company  took  the  re- 
assignment on  the  theory  that  such  reas- 
signment would  cure  the  foreclosure  and 
validate  tbe  title  of  the  company's  grantee. 
It  may  be  true  that  Dagner  was  In  a  position 
to  claim  the  rights  of  a  mortgagee  In  posses- 
sion by  reason  of  the  facts  just  mentioned, 
and  that  a  court  of  equity  would,  if  the 
circumstances  required  1^  sustain  that  claim, 
in  order  to  protect  and  adjust  the  rights  of 
the  parties  with  respect  to  the  land.  Coun- 
sel, however,  falls  into  the  error  of  assuming 
that  Dagner  was  in  fact  a  mortgagee  In  pos- 
session, because  a  court  of  equity  might 
treat  him  as  such  under  certain  circum- 
stances. There  Is  a  wide  distinction  be- 
tween an  actual  mortgagee  in  possession  and 
one  who  In  equity  may  be  dealt  with  as  such 
in  order  to  afford  equitable  relief.  The 
Action  by  which  an  adverse  claimant  iq 
deemed  a  mortgagee  In  possession  is  re- 
sorted to  and  applied  after  the  adverse  claim 
is  found  to  be  Invalid,  but  the  defeated 
claimant  is  nevertheless  entitled  to  equitable 
relief.  In  short.  In  order  to  place  appellants 
in  tbe  position  of  mortgagees  in  possession, 
we  must  first  decide  that  their  adverse  claim 
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is  invalid.  It  will  be  seen,  tbeu,  Uiat 
respondent's  argument  Is  utterly  illogical.  It 
not  only  virtually  admits  the  adverse  pos- 
session, wbicb  is  the  very  fact  whicli  It 
seeks  to  disprove,  but  also  assumes  that 
plaintiff  can  question  the  validity  of  the  ad- 
verse claim,  which  is  the  very  thing  which 
section  70Q2  forbids  one  lo  his  position  to  do. 
We  do  not  wish  to  be  understood  as  ad- 
mitting that  an  actual  or  conventional  nuort- 
gagee  In  i)OBsession  may  not  under  some  cir- 
cumstance hold  possession  adversely  to  the 
mortgagor.  It  is  unnecessary  to  discuss  that 
question  in  this  case. 

We  think  the  second  proposition  is  equally 
untenable.  It  appears  that  the  respondent 
bad  obtained  possession  of  two  notes  execut- 
ed by  Llbak.  When  he  got  them  and  how 
much  he  paid  for  them  was  not  disclosed  by 
the  evidence.  One  of  these  notes  was  for 
$200,  due  in  1890,  and  made  payable  to  the 
order  of  Libak,  the  maker.  There  had  been 
paid  on  this  note  in  1890  $186.76.  The  other 
note  was  for  $140,  signed  by  Llbak,  and  pay- 
able to  the  Mortgage  Bank  &  Investment 
Company,  and  wrs  due  In  1890.  The  $140 
note  was  secured  by  a  mortgage  of  the  land 
In  question.  Respondent  testified  th»t  the 
$200  note  was  secured  Jn  like  manner,  but 
Llbak  testified  to  the  contrary.  Respondent 
did  not  produce  the  alleged  mortgage  or  a 
record  copy  of  It,  or  account  for  Its  non- 
production.  His  testimony  that  the  note 
was  secured  by  mortgage  of  the  land  In  ques- 
tion was  duty  objected  to  as  Incompetent, 
and  must  be  disregardett  for  that  reason. 
In  addition  to  these  notes,  the  respondent 
also  had  several  of  the  coupon  notes  rep- 
resenting the  Interest  on  the  $550  mortgage 
debt  hereinbefore  mentioned.  All  these 
notes  were  surrendered  to  Llbak  In  part  con- 
sideration for  the  deed.  Respondent  con- 
tends that  by  virtue  of  his  ownership  of 
these  notes  he  was  the  owner  of  the  mortgage 
securing  them,  and  that  section  7002  does  not 
apply  to  a  mortgagee  who  takes  a  deed  from 
the  mortgasor  In  satisfaction  of  the  debt 
Whether  this  is  true  or  not  we  need  not 
decide,  because,  as  we  view  the  facts,  the 
respondent  is  not  In  a  position  to  avail  him- 
self of  that  i^ile,  even  if  it  were  good  law. 
The  only  notes  proven  to  be  secured  by  mort- 
gage on  the  land  were  the  $140  note  and 
the  coupons.  All  these  notes  so  secured  were 
payable  to  the  Mortgage  Bank  &  Investment 
Company,  who  executed  and  dellverrd  to 
Dagner  the  warranty  deed  for  the  land  up- 
on which  It  held  these  mortgages.  It  it 
obvious  that  the  warranty  deed  estopped  this 
company  to  make  any  claim  under  these 
mortgages  as  against  its  grantee  or  his  rep- 
resentatives, and  It  is  also  equally  clear  that 
its  nsKignee  Is  In  no  better  position  vmless 
he  Is  a  bona  fide  purchaser  for  value  with- 
out actual  or  constructive  notice  of  the 
equities  existing  In  Dagner's  favor.  There 
is  no  evidence  whatsoever  to  show  that  the 
respondent  Is  In  that  position.  We  hold, 
"tfore,  that  the  respondent  Is  within  both  I 


the  spirit  and  letter  of  the  statute  against 
maintenance,  and  acquired  no  title  by  tlie 
deed,  and  cannot  maintain  this  action. 

The  Judgment  Is  reversed,  and  the  cause 
win  be  remanded,  with  directions  to  render 
Judgment  dismissing  the  action,  with  costs 
of  both  courts.    All  concur. 


BEGGS  V.  PAINB. 

(Supreme  Court  of  North  Dakota.     May  15. 
1906.     Rehearing  Denied  Oct  16,  1906.) 

1.  Tax  Deed— Taxation— VALiorrr. 

A  tax  deed  issued  pursuant  to  a  tax  sale 
under  chapter  1S2,  p.  376,  Laws  1890,  is  void 
If  it  fails  to  state  any  one  or  more  of  the  facts 
which  a  deed  in  the  form  prescribed  by  section 
7,  c.  100,  p.  271,  Laws  1891,  should  show. 

2.  Same— Evidence  of  Valid  Saue. 

A  tax  deed  which  does  not  substantially 
comply  with  the  form  prescribed  by  law  for 
such  a  deed  is  not  prima  facie  evidence  of  a 
valid  tax  sale,  and  does  not  set  in  motion 
those  statutes  of  limitation  which  bar  actions 
to  set  aside  tax  sales  without  adverse  possession. 

3.  SAMB— PUBOHASEB    AT    TAX    SAI.B— RiOHTS 
ACQmBED. 

A  purchaser  at  a  valid  tax  sale  pursuant 
to  chapter  132,  p.  376,  Laws  1890,  acquired 
actual  ownership  of  the  land  sold  as  soon  as 
the  right  of  redemption  had  been  terminated, 
even  though  a  deed  in  proper  form  had  not  been 
delivered  to  him.     (Young,  J.,  dissenting.) 

[Ed.  Note. — For  cases  in  point  see  vol.  45, 
Cent  Dig.  Taxation,  {  1489.] 

4.  Apfeai/— REyEBSALi— OBjEcnoifs  ROT  Rais- 
ed  Below. 

Where  the  record  on  appeal  under  section 
5630,  Rev.  Codes  1899,  shows  that  a  tax  deed 
was  by  both  parties  and  the  trial  court  as- 
sumed to  be  sufficient  in  form  and  accordingly 
prima  facie  evidence  of  title,  and  attention  is 
not  called  to  the  formal  insufficiency  of  the 
deed  until  the  argument  on  appeal,  this  court 
will  grant  a  new  trial  to  afford  the  party 
claiming  under  the  deed  an  opportunity  to  es- 
tablish his  rlKht  by  other  evidence.  (Tonng, 
J.,  dissenting.) 
6.  Taxation— Tax  Cebtificatb— Invalidity. 

Where  a  certificate  holder  has  In  proper 
time  obtained  a  tax  deed  which  is  good  on  lbs  tkce 
according  to  common-law  rules,  but  does  not 
conform  to  the  statutory  form,  and  is  therefore 
void  on  its  face,  the  certificate  is  not  barred 
by  chapter   165,  p.  220,  Laws  1901. 

6.  Same— Assessment  Rou- -Descbiption  or 

PSO  PE  RT  Y . 

The  abbreviation  "N.  W."  in  the  column 
headed  "Part  of  Section,"  was  sufiicient  to 
identify  the  land  as  the  northwest  quarter  of  the 
section  named  in  the  assessment  roll.  Power  v. 
Bowdle,  64  N.  W.  404,  3  N.  D.  107,  21  L.  R. 
A.  328.  44  Am.  St  Rep.  611,  and  Power  v.  Lara- 
bee,  49  N.  W.  724,  2  N.  D.  141,  distinguished. 
[Ed.  Note.— For  cases  in  iwint  see  vol.  45, 
Cent  Dig.  Taxation,  {  734.] 

7.  SAia>— Assessment    Roll  —  Failttxb    to 
Vebify. 

A  tax  sale  made  in  1896  under  the  revenue 
law  contained  in  the  Revised  Codes  of  1895, 
was  void  if  based  on  an  assessment  roll  wliich 
was  not  verified  by  the  required  assessor's 
affidavit;  but  that  defect  did  not  invalidate 
the  taxes  for  which  the  sale  was  made  so  as  to 
warrant  a  cancellation  of  such  taxes  in  the 
absence  of  any  claim  that  same  were  unjust 

8.  Same— Evidence. 

The  assessment  roll  was  produced,  and 
there  was  no  assessor's  affidavit  attached  to  it, 
and  there  was  no  indication  that  any  had 
ever  been  attached.  The  auditor  testified  that 
there  was  nothing  to  Indicate  that  such  affiihivit 
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had  eT«r   been   in    his   office.      Beld,  (uiDcieiit 

ftrima  facie   proof  tliat   the  assessor  had  neg- 
ected  to  attach  his  affidavit  to  the  assessment 
roll. 

ft.   COIfSTITCTIORAL   LAW  —  VESTBD    RIOHTS — 

PuRcnASXB  AT  Tax  Sals. 

The  right  of  a  tax  sale  purchaser  at  a  sale 
in  1896  to  a  lien  for  taxes  paid,  gnarantied  to 
him  by  section  1273,  Rey.  Codes  1805,  was 
a  right  which  could  not  be  Impaired  by  subse- 
qaent  legislation.     (Young,  J.,  dissenting.) 

10.  HiGHWATB— Road  Taxes— Levy— V audi- 

TT. 

A  percentage  levy  of  road  taxes  by  town- 
ship authorities,  based  on  the  assessment  roll 
of  the  previous  year,  was  a  valid  levy. 

11.  Taxation— Cebtificatb  or  Sale. 

A  certificate  of  sale  issued  on  a  tax  sale  in 
1897,  which  shows  that  one  acre  was  sold 
out  ot  a  quarter  section,  but  does  not  identify 
the  particular  acre  referred  to,  is  void. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  TaxaUon,  {§  1377,  1878.] 

12.  Sauk— Execution  undeb  Seal. 

A  tax  sale  certificate  for  a  sale  under  the 
present  revenue  law  need  not  be  executed  under 
seal.  The  omission  of  a  seal  is  not  a  substantial 
departure  from  the  statutory  form,  becaaae 
the  county  auditor  has  no  official  seal. 
18.  Samb— Settino  Aside  Tax  Sale. 

Section  1263,  Rev.  Codes  1800,  construed 
and  held,  under  the  provisions  of  this  section, 
the  ftiilnre  of  a  person  affected  by  the  tax 
Bale  to  seek  relief  from  irregular  tax  proceed- 
ings before  the  tax  sale  oi>erates  as  a  com- 
plete bar  to  any  relief  unless  the  defect  com- 
plained of  is  one  or  more  of  the  objections 
specified  in  the  section,  or  is  some  jurisdictional 
defect  which  it  is  beyond  the  power  of  the 
Liegislature  to  remedy  by  a  curative  act  or  bar 
by  a  limitation  statute  not  requiring  adverse 
possession.  (Young,  J.,  dissenting.) 
14.  Saue— Notice  of  Sale. 

In  the  notice  of  delinquent  tax  sale,  which 
was  otherwise  sufficient,  the  words  "Amount  of 
Sale"  appeared  over  the  column  in  which  were 
stated  the  sums  for  which  each  tract  was  to 
be  sold.  The  notice  clearly  showed  what  was 
Intended,  and  the  words  were  not  misleading. 
Beld,  tlie  notice  was  good. 
(Syllabus  by  the  Ck>urt.) 

Appeal  from  District  C!oiirt,  Dickey  <3oun- 
ty;  W.  S.  Lander,  Judge. 

Action  by  A.  L.  Begga  against  J.  A.  Paine. 
Judgment  for  plaintltT,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Newman,  Spalding  &  Stambangh,  for  ap- 
pellant. 0.  W.  Davis  and  W.  F.  Mason,  for 
respondent 

ENOERUD,  J.  This  is  an  action  in  stat- 
utory form  to  quiet  title  to  a  quarter  sec- 
tion of  land  in  Dickey  coonty,  of  which  land 
the  plaintiff  claims  to  be  the  owner  in  fee. 
The  defendant,  in  his  answer,  claims  to  have 
acqnired  title  to  the'  land  by  virtue  of  certain 
tax  deeds;  and  also  sets  up  certain  tax  sale 
certificates  held  by  him  thereon,  upon  which 
deeds  have  not  yet  been  Issued.  Tbe  trial 
court  found  that  each  of  the  various  tax 
sales  upon  which  the  defendant  relied  were 
invalid,  and  judgment  was  accordingly  en- 
tered quieting  the  title  of  the  land  in  plain- 
tiff. The  defendant  has  appealed  to  this 
court  and  demands  a  new  trial  of  the  entire 
ease  on  a  statement  of  the  case  duly  settled 
fur  that  purpose^ 


Each  of  tbe  six  tax  sales  upon  which  de- 
fendant relies  is  alleged  as  a  separate  de- 
fense, numbered  in  chronological  order. 

The  first  defense  is  a  sale  in  1890,  for  the 
taxes  of  1880,  upon  which  a  tax  deed  was 
issued  In  1804.  The  second  Is  a  sale  in  1891, 
for  tbe  taxes  of  1800  upon  which  a  deed  was 
received  in  1895.  The  third  alleges  a  sale 
In  1806,  for  the  taxes  of  1805,  and  a  deed  is- 
sued thereon  In  1901.  The  fourth,  fifth,  and 
sixth  defenses  are  based,  respectively,  on 
sales  in  1899,  1900,  and  1001;  each  being 
for  the  tax  of  the  preceding  year,  on  none 
of  which  sales  any  deed  has  been  Issued. 
The  appellant  has  abandoned  all  claims  un- 
der the  deed  of  1895,  for  tbe  taxes  of  1890, 
because  it  is  conceded  that  the  assessment 
was  void  for  want  of  any  sufficient  descrip- 
tion of  the  property.  The  tax  deed  issued 
in  1894  on  the  sale  of  1800  is  void  on  Its 
face  because  it  does  not  conform  in  substance- 
to  the  form  prescribed  by  the  statute  for 
such  a  deed.  It  varies  from  the  statutory 
form  in  several  particulars,  some  of  which 
are  not  material  and  need  not  be  mentioned. 
The  sale  was  made  under  the  revenue  Inw 
of  1800  (chapter  132,  p.  376,  Laws  1800). 
The  form  of  deed  Is  prescribed  by  section  7, 
c.  100,  p.  271,  Laws  1801,  which  was  enacted 
to  supply  the  omission  In  that  respect  in  the 
law  of  1890.  That  law  required  that  the 
tax  deed  should  "substantially"  conform  to 
the  form  therein  preBcrll>ed.  One  of  the  re- 
citals in  the  statutory  form  is  a  statement  of 
the  amount  for  which  tbe  premises  were 
sold.  This  deed  fails  to  state  the  amount 
for  which  the  land  was  sold,  and  there  Is 
nothing  on  the  face  of  the  deed  from  which 
that  amount  can  be  ascertained.  It  is  well- 
settled  law  that  where  the  statute  prescribes 
the  form  of  a  tax  deed,  even  though  It  re- 
quires only  a  substantial  conformity  thereto, 
a  deed  which  omits  to  show  any  one  or 
more  of  the  facts  which  the  statutory  form 
should  disclose.  Is  void.  This  is  so,  because 
the '  statute,  by  prescribliig  the  form,  has 
thereby  made  every  fact  recited  in  the  form 
a  matter  of  substance.  It  is  only  those 
deeds  which  conform  in  substance  to  the 
statutory  form  that  are  made  evidence  of 
anything;  and  It  is  only  such  a  deed  that 
can  set  In  motion  those  statutes  of  limita- 
tion which  bar  actions  to  set  aside  tax  sales 
without  adverse  possession.  Blackwell  on 
Tax  Titles,  (  773;  Simmons  v.  McCarthy, 
118  Cal.  622,  60  Pac.  961;  Gllfillan  v.  Ho- 
bart,  35  Minn.  186,  28  N.  W.  222;  Vander- 
llnde  V.  Canfleld,  40  Minn.  641,  42  N.  W.  538; 
Lain  V.  Sbepardson,  18  Wis.  69;  Salmer  v. 
Lathrop,  10  S.  D.  216,  72  N.  W.  670;  Hegar 
V.  De  Groat,  3  N.  D.  354,  66  N.  W.  150. 
This  deed  was  the  only  evidence  offered  by 
the  defendant  in  support  of  his  alleged  title 
under  the  sale  of  1890.  The  deed  being 
void  on  its  face,  proves  nothing  except  Its 
own  execution.  When  the  deed  was  offered 
in  evidence,  plalntlfTs  counsel  objected  to 
its  admission  on  the  groimd  that  it  was  not 


Digitized  by 


Google 


S24 


109  NORTHWESTERN  REPORTER. 


(N  I>. 


In  proper  form.  In  answer  to  the  trial 
court's  request  to  specify  the  alleged  defect 
in  form,  connsel  stated  that  he  was  not 
certain  that  there  was  any  defect,  and  that 
he  wonld  not  put  In  any  specific  objection, 
as  he  was  not  then  prepared  to  do  so.  It 
is  needless  to  say  that  such  an  objection  is 
of  no  avail.  It  Is  apparent  that  counsel  did 
not  notice  the  defect  In  form.  We  cannot 
believe  that  he  was  guilty  of  bad  faith  In 
the  matter. 

This  objection  to  the  deed  seems  to  have 
been  urged  for  the  first  time  In  this  court 
If  It  went  merely  to  the  technical  sufficien- 
cy of  the  proof,  we  would  hold  that  the  ob- 
jection was  waived.  It  is  not,  however,  a 
case  where  merely  incompetent  evidence  has 
l)een  admitted  without  objection  to  prove  a 
given  fact,  but  is  rather  a  case  where  there  Is 
no  evidence  to  prove  the  fact  alleged.  It 
is  clear  from  the  record,  however,  that  coun- 
sel for  both  parties  as  well  as  the  trial 
court,  did  not  notice  the  defect  In  form,  but 
assumed  that  the  deed  was  sufficient  in  form 
to  have  the  evidentiary  force  given  to  it 
by  the  statute;  and  the  burden  of  proof 
was  thereby  cast  upon  the  plaintiff  to  es- 
tablish some  irregularity  in  the  proceedings 
suffldent  to  Invalidate  the  same.  It  Is  fair 
to  presume  that  if  the  point  now  raised 
with  respect  to  the  Insufficiency  of  this  deed 
had  been  raised  at  the  trial,  other  evidence 
than  the  deed  wonld  have  been  offered  in 
support  of  defendant's  case.  We  think  the 
record  presents  a  case  where,  by  reason  of 
mutual  misapprehension  and  mistake  at  the 
trial,  the  accomplishment  of  justice  demands 
a  new  trial  of  the  issues  raised  by  that  part 
of  the  answer  which  pleads  title  under  this 
sale  of  1890.  Paine  v.  Doods,  14  N.  D.  — , 
103  N.  W.  931. 

This  presents  the  question  as  to  whether 
or  not,  in  case  the  defendant  shall  be  able 
to  prove  on  the  new  trial  a  valid  tax  sale, 
and  that  the  time  fof  redemption  has  been 
terminated,  he  can  thereby  establish  his 'title 
to  the  property,  even  though  be  has  no  valid 
deed.  It  is  necessary  to  decide  this  question, 
because,  if  the  invalidity  of  the  deed  pre- 
cludes inquiry  Into  the  validity  of  the  ante- 
cedent proceedings,  there  is  no  need  for  a 
new  trial.  We  think  the  question  should  be 
answered  In  the  affirmative.  Under  the 
statute  by  virtue  of  which  the  sale  in  ques- 
tion was  made,  the  purchaser  at  the  sale 
was  entitled  to  receive  a  deed  conveying  to 
him  the  title  In  fee  of  the  premises  sold 
after  the  expiration  of  three  years  and  the 
termination  of  the  redemption  right  by  the 
service  of  a  notice  of  the  time  when  the 
right  to  redeem  would  expire.  Section  103, 
c.  132,  p.  414,  Laws  1890.  Unlike  the  rev- 
enue laws  of  1896  (secUon  1204,  Rev.  Codes 
1895),  and  the  territorial  revenue  law  (sec- 
tion 1835,  Comp.  Laws  1887)  under  which 
the  right  to  redeem  did  not  expire  until  the 
4eed  was  actually  Issued,  the  law  of  US90 
provided  that  the  right  to  redeem  was  term- 


inated absolutely  after  the  expiration  of  00 
days  from  the  date  of  the  service  of  the  no- 
tice of  the  expiration  of  redemption,  provided 
at  least  three  years  bad  expired  from  the 
day  of  sale.  On  and  after  the  sixty-first 
day  from  the  date  of  the  completion  of  the 
service  of  the  redemption  notice,  provided 
three  years  had  expired  since  the  sale,  the 
former  owner's  rights  were  gone  forever, 
whether  the  deed  had  yet  been  issued  or  not. 
The  right  to  the  possession  and  to  the  rents 
and  profits  passed  to  the  purchaser  at  the 
expiration  of  three  years  from  the  sale  even 
though  no  deed  had  been  Issued,  and  even 
though  the  redemption  right  had  not  been 
terminated.  Section  83,  c,  132,  p.  407,  Laws 
1890. 

Assuming,  then,  that  the  proceedings  were 
all  regular  and  that  more  than  60  days  had 
elapsed  since  the  service  of  the  notice  of 
expiration  of  redemption,  but  no  deed  had 
issued,  we  would  have  a  case  presented 
where  the  former  owner,  although  nominally 
holding  the  naked  record  title  had  lost  all 
his  proprietary  rights.  Including  the  right  to 
redeem,  and  the  tax  sale  purchaser  had  be- 
come vested  with  all  the  rights  of  an  owner 
and  entitled  to  a  deed  transferring  the  record 
title.  Unless  we  are  to  regard  form  as  su- 
perior to  substance,  it  Is  manifest  that  the 
purchaser  must  be  held  to  be  the  owner.  The 
conditions  are  analogous  to  those  existing  in 
the  case  of  Smith  v.  Security  Loan  &,  Trust 
Co.,  8  N.  D.  461,  79  N.  W.  981,  where  this 
court  held  that  one  who  merely  holds  the 
nominal  title  without  any  proprietary  rights 
has  no  real  title  or  right.  It  is  clear  that  it 
can  make  no  difference  in  the  application  of 
the  principle  whether  the  conditions  under 
which  that  doctrine  applies  are  brought  about 
by  contract  or  by  operation  of  law.  It  Is  true 
that  the  statute,  in  speaking  of  the  deed, 
says  that  such  deed  shall  vest  the  title  in 
the  grantee.  Chapter  110,  p.  283,  Laws  1891. 
This  must  be  taken  to  refer  to  the  nominal 
or  apparent  record  title,  because  it  is  clear, 
from  the  reading  of  the  law  as  a  whole, 
that  the  actual  substantial  title  or  rights  of 
ownership  pass  to  the  purchaser  by  operation 
of  law  as  soon  as  the  former  owner's  rights 
are  terminated,  l^he  termination  of  those 
rights  must  necessarily,  under  the  terms  of 
the  law,  precede  the  execution  and  delivery 
of  the  deed.  There  must  necessarily  be  a 
greater  or  less  interval  of  time  elapsing  be- 
tween the  termination  of  the  former  owner's 
rights  and  the  delivery  of  the  deed.  It  is 
Inconceivable  that  the  actual  ownership  is 
vested  in  no  one,  even  for  an  instant  of 
time.  If  the  proceedings  were  regular,  the 
defendant  was  entitled  to  a  deed,  and  could 
compel  the  delivery  thereof  by  mandamus  If 
the  officer  refused  to  execute  it  Blackwell 
on  Tax  Titles,  S  1073.  The  title  evidenced  by 
such  a  deed  subsequently  executed  would 
relate  back  to  the  time  when  the  grantee  was 
entitled  to  receive  the  deed.  Blackwell  on 
Tax  Titles,  {  793  et  seq.    In  Brigins  r.  Cband- 
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ler,  60  Miss.  862,  tbe  grantee  In  sncb  a  case 
was  permitted  to  show  by  parol  that  be  was 
sidtled  to  the  deed,  and  hence  had  the  title 
on  a  day  earlier  than  the  date  of  the  execn- 
tlon  of  tbe  deed.  As  said  by  the  chancellor, 
In  Bank  t.  Mersereau,  3  Barb.  Ch.  (N.  T.)  S28, 
678,  49  Am.  Dec.  189:  "If  this  •  •  • 
error  in  the  form  of  the  •  •  •  deed  was 
now  material.  It  would  not  justify  a  court  of 
equity  In  declaring  that  the  purchaser  had  no 
right  to  the  land  by  virtue  of  his  purchase." 
In  the  case  of  Lockwood  v.  Geblert,  127  N.  Y. 
241,  27  N.  E.  812,  It  was  held  that  tbe  pur- 
chaser acquired  no  title  until  the  execution 
and  delivery  of  the  deed;  but  that  decision 
was  based  upon  a  statute  similar  to  the  tax 
laws  of  this  state  before  1890,  and  like  the 
law  of  1896,  above  mentioned,  under  which 
tbe  rights  of  the  former  owner  were  not 
barred  until  tbe  execution  and  delivery  of  tbe 
deed. 

It  is  also  urged  that  if  the  deed  is  void, 
then  the  certificate  is  outlawed  by  chapter 
165,  p.  220,  Laws  1901.  This  enactment 
amends  section  1209,  Rev.  Codes  1899,  relating 
to  the  rights  of  the  holders  of  tax  sale  cer- 
tificates, by  adding  thereto  the  following 
proviso:  "Provided,  however,  that  all  rights 
of  such  purchaser  and  his  assigns  to  posses- 
sion, tltl^  or  lien  of  any  kind  of,  to  or  upon 
such  piece  or  parcel  of  land,  shall  cease  ab- 
solately  and  be  deemed  forfeited  and  ex- 
tinguished, unless  possession  tbereof  be  taken 
by  him,  or  them,  or  proceedings  for  such  pos- 
session be  by  htm  or  them  instituted,  or  deed 
therefor  be  executed  and  delivered  to  him  or 
them  by  the  proper  officer  prior  to  the  expira- 
tion of  six  years  from  and  after  the  date 
of  such  certificate,  or  In  case  of  sales  here- 
tofore made,  and  where  five  years  or  more 
bave  already  elapsed  since  the  date  of  such 
certificate,  then  prior  to  the  expiration  of 
one  year  after  the  taking  effect  of  this  sec- 
tion." It  Is  conceded  that  possession  was  not 
taken  mider  the  certificate.  Respondent  con- 
tends that  because  tbe  deed  is  void  on  its 
face,  therefore  it  was  "no  deed,"  and  hence 
tbe  certificate  Is  barred.  This,  we  think,  la 
too  strict  a  construction.  The  effect  of  that 
law  and  Its  plain  Intoat  Is  to  require  cer- 
tificate holders  to  actively  assert  their  rights 
under  the  certificate  within  the  given  time 
by  either  taking  or  suing  for  possession,  or 
by  securing  a  deed.  Failure  to  do  so  in  the 
time  required  is  In  effect  deemed  conclusive 
evidence  that  the  certificate  holder  has  aban- 
doned all  his  rights.  The  law  is  constitu- 
tional State  Finance  Co.  t.  Mather  (Just 
decided)  109  N.  W.  350.  Does  the  term 
"deed,"  as  used  In  this  act,  mean  a  deed  con- 
forming In  all  things  with  the  statutory  form? 
We  think  not.  We  think  the  word  "deed" 
was  used  by  the  Legislature  in  its  ordinary 
popular  sense,  namely,  an  instrument  pur- 
porting to  convey  the  land  pursuant  to  a  tax 
sale  and  which,  when  tested  by  the  common- 
law  requirements,  would,  on  its  fnce,  lie  suffi- 
cient  for  tbat   purpose,    even   though   void 


dther  by  reason  of  extrinsic  facts,  or  by 
reason  of  nonconformity  to '  the  statutory 
form.  This  construction  gives  effect  to  tbe 
legislative  Intent  Tbe  expression  often  used 
tbat  a  void  deed  is  "no  deed"  is  merely  one 
of  those  trite  sayings  which,  although  correct- 
ly expressing  a  rule  applicable  under  some 
circumstances,  may  be  entirely  false  under 
different  conditions.  It  is  not  a  maxim  or 
rale  of  general  application.  The  trial  court 
held  that  this  deed  and  the  taxes  upon  which 
it  was  based  were  void,  on  the  ground  tbat 
there  was  no  assessment  upon  which  to  base 
the  taxes  for  1899,  for  which  tbe  premises 
were  sold,  because,  as  it  held,  the  premises 
were  not  sufficientiy  described  In  tbe  assess- 
ment roll.  The  description  of  tbe  land  in 
question  In  tbe  assessment  roll  was  in  tbe 
following  form: 


Owner's 


Part 


Noma.      of  Section  Sec.     Twp,    Range    Acre^ 
Dawson  Philip     N.  W.        It2        UO         C< 


1«0 


The  propriety  of  using  abbreviations  in 
describing  property  for  taxation  is  well  set- 
tied,  and  is  not  now  questioned.  It  is  as- 
serted, however,  that  the  letters  "N.  W."  in 
tbe  column  headed  "Part  of  Section,"  are  un- 
intelligible, and  cannot  be  said  to  mean 
"northwest  quarter."  It  is  contended  that 
the  decisions  In  Power  v.  Bowdle,  3  N.  D. 
107,  54  N.  W.  404,  21  L.  R.  A.  328,  44  Am. 
St  Rep.  Sll,  and  Power  v.  I/arabee,  2  N. 
D.  141,  49  N.  W.  724,  are  decisive  of  tbe 
case  at  bar.  We  do  not  think  so.  Those 
decisions  have  established  a  rule  of  property 
in  this  state  from  which  we  cannot  now  de- 
part, but  we  are  not  disposed  to  extend  tbe 
ruling  in  those  cases  to  cases  not  within  the 
express  terms  of  those  decisions.  The  point 
upon  which  those  decisions  held  tbe  abbrevi- 
ations there  involved,  to  be  void,  was  the 
fact  that  the  letters  Indicating  the  subdivisions 
of  the  section  were  followed  by  whole  num- 
bers instead  of  fractions.  The  court  de- 
clined to  assume,  or  permit  proof  to  show, 
that  the  figures  "2"  or  "4"  used  in  that  way 
were  commonly  understood  to  mean  %  or 
%,  respectively.  In  other  words,  it  was  there 
held  that  it  was  the  "combination  of  letters 
and  figures"  which  was  unintelligible.  We 
have  no  hesitation  in  holding  that  the  descrip- 
tion in  this  assessment  roll  is  as  perfectly  in- 
telligible to  any  person  of  common  under- 
standing, as  it  would  be  if  written  out  In 
full.  "N.  W."  is  the  abbreviation  which 
means  "Northwest"  wherever  the  English 
language  is  written.  The  northwest  part  of 
section  32,  in  the  stated  township  and  range, 
belonging  to  Philip  Dawson,  and  containing 
160  acres,  specifically  and  clearly  Identifies 
the  land  in  question,  and  could  not  reason- 
ably be  applied  to  any  other  tract  than 
the  northwest  quarter  of  tbe  section  in  ques- 
tion. The  description  was  therefore  sufii- 
clent 

The  sale  of  1896,  which  is  the  basis  for 
the  deed  of  1901,  set  forth  in  the  third  de- 
fense, Is  also  invalid.    The  assessor  failed  to 
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attach  to  the  aasesBment  roll  any  aufladent 
affldavit  aa  required  by  section  41,  c.  132,  p. 
391,  Laws  1890,  under  which  law  the  assess- 
ment and  lery  were  made.  We  think  the 
evidence  was  safSclent  to  prove  that  the  as- 
sessment roll  had  not  been  verified.  The  as- 
sessment book  was  Identified  by  the  officer 
In  whose  custody  It  was.  There  was  no  as- 
sessor's affidavit  attached  to  it  and  no  Indica- 
tion that  any  had  ever  been  attached.  It 
was  also  shown  that  there  was  nothing  to 
show  that  such  affidavit  had  ever  been  In  the 
auditor's  office.  The  law  required  the  affi- 
davit to  be  attached  to  the  assessment  book 
and  when  it  was  shown  by  the  official  cus- 
todian that  no  affidavit  could  be  found,  there 
was  snfficlent  prima  facie  evidence  that  none 
ever  was  attached.  Iverslle  v.  Spauldlng,  82 
Wis.  394;  Hlles  v.  Gate,  75  Wis.  91,  43  N. 
W.  802.  This  defect  Is  fatal  to  the  sale. 
Eaton  V.  Bennett,  10  N.  D.  846,  87  N.  W.  188. 

Section  72,  c.  182,  p.  404,  Laws  1890,  had 
been  repealed  by  the  Revised  Codes  of  1895, 
before  the  sale  in  question  was  made  and 
there  was  no.  provision  of  law  in  force  wbra 
the  sale  was  made  which  rendered  this  de- 
fect Immaterial.  This  defect,  however,  does 
not  furnish  any  ground  for  canceling  the  tax 
Itself.  Douglas  v.  City  of  Fargo,  18  N.  D. 
467,  101  N.  W.  919;  Twlnting  v.  Plnlay,  56 
Neb.  152,  75  N.  W.  548.  Section  1261,  Rev. 
Codes  1895,  under  which  this  sale  was  made, 
provides  tbat  the  purchaser  at  the  tax  sale 
"acquires  the  Hen  of  the  tax  on  the  land,  and 
If  he  subsequently  pays  any  taxes  levied  on 
the  same,  he  shall  have  the  same  Hen  for 
them  and  may  add  them  to  the  amount  paid 
by  him  in  the  purchase."  Section  1273  of  the 
same  Code  provides:  "Whenever  any  action 
or  proceeding  shall  be  commenced  and  main- 
tained before  any  court  or  judge  •  •  • 
to  recover  the  possession  or  title  of  any  prop- 
erty, real  or  personal,  sold  for  taxes,  or  to 
invalidate  or  cancel  any  deed  or  grant  there- 
of for  taxes  •  •  •  the  true  and  just 
amount  of  taxes  due  upon  such  property 
*  *  *  must  be  ascertained  and  judgment 
rendered  and  given  therefor  against  the  tax- 
payer, and,  if  the  tax  is  delinquent,  execution 
must  be  issued  forthwith  for  the  same." 
These  provisions  of  the  law,  then  in  force 
entered  into  and  formed  part  of  the  contract 
of  sale.  They  provide  the  only  remedy  af- 
forded to  the  purchaser  at  the  tax  sale  to 
recover  the  money  paid  out  by  him  in  reli- 
ance upon  a  tax  sale  which  might  after- 
wards prove  to  be  invalid,  for  any  reason 
other  than  that  specified  in  section  1272,  Rev. 
Codes  1895.  This  was  clearly  a  right  which 
could  not  be  Impaired  by  subsequent  legisla- 
tion. These  two  sections  must,  therefore,  be 
deemed  to  be  still  In  force  in  favor  of  pur- 
chasers under  the  revenue  law  of  1896.  Fish- 
er V.  Betts,  12  N.  D.  197,  96  N.  W.  132 ;  Paine 
V.  Dickey  County,  8  N.  D.  581,  80  N.  W.  770 ; 
McHenry  v.  Brett,  9  N.  D.  69,  81  N.  W.  65. 

The  defendant's  alleged  title  having  failed, 
he  was  entitled  to  a  judgment  establishing 


and  foreclosing  bis  lien  for  the  taxes  paid 
by  reason  of  this  sala  It  Is  true  tbat  the  de- 
fendant did  not  specifically  pray  for  this 
relief.  This  is  a  suit  in  equity.  Tracy  t. 
Wheeler  (Just  decided)  107  N.  W.  68.  The 
answer  pleads  a  counterclaim,  and,  as  is  usual 
in  equity  cases,  in  addition  to  the  prayer 
for  specific  relief  which  the  pleader  conceives 
himself  entitled  to,  he  prays  for  "such  other 
general  relief  as  shall  be  just"  The  defend- 
ant is  entitled  to  the  full  measure  of  relief 
which  the  law  and  the  facts  entitle  him  to. 
The  fact  that  the  proof  defeats  his  claim  to 
some  of  the  specific  relief  prayed  for  Is  no 
reason  for  denying  bim  such  other  relief  as 
be  Is  actually  entitled  to.  When  a  court  of 
equity  obtains  jurisdiction  of  a  controversy, 
it  proceeds  to  a  final  determination  of  all 
the  matters  involved  In  that  controversy. 
1  Pomeroy's  Ek]uity  Jurisprudence,  p.  181. 
Moreover,  the  object  of  this  action  Is  to  de- 
termine the  exact  nature  and  extent  of  ttie 
defendant's  adverse  claims  to  the  land;  and 
liens  and  incumbrances  are  included  in  tbat 
category  by  the  express  language  of  the 
statute  governing  this  form  of  action.  Sec- 
tion 5904  et  seq..  Rev.  Codes  1899,  as  amend- 
ed by  chapter  5,  p.  9,  Laws  1901.  It  Is  the 
duty  of  the  court  therefore,  in  this  form  of 
action  to  determine  the  nature  and  extent  of 
the  tax  purchaser's  lien  if  his  claim  of  title 
fails.  Section  1273,  Rev.  Codes  1895,  above 
referred  to,  goes  further  and  makes  it  the 
duty  of  the  court  not  only  to  establish  the 
lien  In  such  a  case,  but  also  to  render  a  judg- 
ment upon  which  an  execution  may  issue  to 
enforce  the  lien.  Russell  v.  Hudson,  28  Kan. 
99.  Even  If  the  statute  did  not  require  such 
a  judgment  we  can  see  no  good  reason  for 
compelling  the  parties  to  resort  to  a  separate 
suit  to  foreclose  the  lien  when  all  the  mate- 
rial Issues  In  such  a  case  have  been  deter- 
mined in  the  present  action. 

Respondent  contends  tbat  the  township 
road  taxes  which  were  included  in  the  amount 
for  which  the  land  was  sold  are  void,  because 
made  by  percentage,  and  not  levied  in  a  spe- 
cific amount.  This  tax  was  levied  by  the 
board  of  town  supervisors  in  1895,  and  was 
based  on  the  assessment  roll  of  the  previous 
year.  Rev.  Codes  1895,  {  1122.  Consequent- 
ly there  was  a  fixed  and  certain  basis  for  de- 
termining the  amount  which  the  percentage 
levy  would  yield.  It  met  all  the  substantial 
requirements  of  the  law.  Fisher  v.  Betts,  12 
N.  D.  197,  96  N.  W.  132.  It  appears,  how- 
ever, that  the  amount  properly  chargeable 
against  the  land  as  certified  to  the  county 
auditor  by  the  town  clerk  was  46  centa  too 
much.  In  fixing  the  amount  of  the  lien,  this 
excessive  charge  should  be  excluded.  The 
record  does  not  disclose  the  amount  of 
taxes,  exclusive  of  accrued  interest,  penalties, 
and  costs  for  which  the  sale  was  made.  We 
have  only  the  amount  for  which  it  was  olTer- 
ed  for  sale.  We  shall  therefore  Include  in 
the  new  trial  to  be  bad  of  this  action,  the  la- 
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sues  arising  on  this  third  defense,  InvolTlng 
the  sale  of  1896  for  the  taxes  of  1896,  to  the 
end  that  the  amount  of  defendant's  Hen  by 
virtue  of  having  paid  the  taxes  at  this  abor- 
tive sale  may  be  established  and  judgment 
rendered  therefor  in  case  be  shall  fall  to  es- 
tablish title  under  the  sale  of  1890  for  the 
taxes  of  1889.  The  amount  of  all  valid  taxes 
for  the  years  1896  and  1897,  which  were  paid 
by  the  defendant  subsequent  to  the  sale  of 
1886,  should  be  Included  In  the  Hen  and  In- 
terest computed  thereon  at  the  rate  fixed 
by  the  tax  law  of  1896.  The  township  road 
taxes  for  1896  appear  to  have  been  improper- 
ly levied  In  this :  That  a  higher  rate  of  taxa- 
tion for  this  purpose  was  Imposed  on  real  es- 
tate than  on  personal  property.  It  appears, 
however,  that  the  premises  were  sold  for  the 
Uxes  of  1896  In  1897,  and  redeemed  by  the 
defendant  after  the  sale.  If  this  Is  the  fact, 
then,  for  the  reasons  hereinafter  stated  in 
Goiuiectl(Hi  with  the  discussion  of  the  sub- 
■eQuent  tax  sales,  that  objection  was  cured 
by  the  sale.  In  respect  to  the  1897  tax  paid 
by  defendant.  If  it  shall  appear  that  the  town- 
ship authorities  Illegally  exempted  the  per- 
sonal proi>erty  from  taxation  for  township 
purposes,  then  that  part  of  the  taxes  for 
tliat  year  as  to  which  that  objection  is  avail- 
able Is  void,  unless  the  paymmt  was  by  way 
of  redemption  from  a  sal& 

Hie  fourth  defense  Is  based  on  a  certifi- 
cate issued  December  6th,  1899,  on  a  sale 
OD  that  date  for  the  taxes  of  1898.  This 
certificate  shows  a  sale  of  one  acre  of  the 
tract  in  question.  Under  section  76,  c.  126, 
p.  2%,  Laws  1897,  the  highest  bidder  for  any 
tract  of  land  was  the  person  who  would 
"imy  the  total  amount  of  taxes,  penalties  and 
costs  charged  against  It  *  *  *  for  the 
smallest  or  least  quantity  thereof,  which 
may  be  designated  by  any  sufficient  descrip- 
tion." This  certificate  merely  recites  a  sale 
of  one  acre,  but  does  not  give  any  description 
of  It,  so  that  the  one  acre  sold  can  be  dis- 
tinguished and  separated  from  the  other 
160  acres  of  the  quarter  section.  For  this 
reason  the  certificate  is  void  on  its  face. 
We  know  of  no  way  in  which  the  land  sold 
can  be  id«itlfled  under  the  circumstances 
of  this  case  except  by  means  of  the  certifi- 
cate The  sale  Itself  must  therefore  be  de- 
clared void. 

The  fifth  defense  is  a  certificate  Issued 
December  4,  1900,  on  a  sale  made  that  day 
for  the  taxes  of  1899.  This  certificate  is  for 
the  whole  of  the  land  In  controversy,  is  sign- 
■^  by  the  county  auditor,  and  is  In  the  form 
prescribed  by  section  1262,  Rev.  Codes  1899, 
except  that  it  bears  no  seal  and  omits  the 
words  "and  seal"  from  the  attestation  clause, 
although  the  statutory  form  Includes  those 
words.  A  county  auditor,  as  such,  has  no 
ofilclal  seal  He  has  charge  of  the  county 
seal,  and  Is  authorized  to  afilx  it  In  authenti- 
cation of  the  corporate  acts  of  the  county 
where  such  authentication  Is  required.  Sec- 
tioa  1897,  Rev.  Codes  1899.    A  tax  sale  and 


execution  of  a  tax  deed  are  not  corporate 
acts  of  the  county.  It  is  clear  that  the  men- 
tion of  an  auditor's  seal  was  an  inadvertence, 
because  it  is  an  Impossibility  to  comply 
with  that  part  of  the  form.  The  statute 
requires  only  "substantial"  adherence  to  the 
prescribed  form.  We  are  satisfied  that  the 
disregard  of  this  feature  of  the  prescribed 
form  is  not  a  departure  In  matter  of  sub- 
stance. 

The  objection  that  the  township  road  tax 
included  In  this  sale  was  levied  by  percent- 
age, instead  of  specific  amounts,  Is  not  well 
taken,  for  the  reasons  hereinbefore  stated 
In  discussing  the  tax  of  1896.  The  record 
shows  that  the  town  board  levied  the  road 
tax  on  real  estate  only.  The  town  record  in 
evidence  Is  worded  In  somewhat  obscure 
language.  It  might  mean  that  no  taxpayer 
in  the  town  had  any  personal  property  above 
the  amount  exempted  from  taxation.  Or  It 
might  be  Inferred  therefrom  that  the  town 
board  was  of  the  opinion  that  personal  prop- 
erty was  exempt  from  taxation  for  road 
purposes.  We  shall  take  the  construction 
most  favorable  to  the  respondent,  and  assume 
that  the  road  taxes  were  levied  on  real  prop- 
erty only,  and  that  personal  property  subject 
to  taxation  was  Improperly  exempted  there- 
from. Although  the  objection  on  the  ground 
of  nonuniformlty  would  be  fatal  to  the  tax 
If  seasonably  made,  it  is  not  available  after 
a  sale  has  taken  place.  Section  1263,  Rev. 
Codes  1899,  which  section  is  part  of  the  law 
under  which  the  tax  proceedings  were  had 
which  culminated  In  the  certificate  In  ques- 
tion, reads  as  follows:  "Such  certificates 
shaU  In  all  cases  be  prima  facie  evidence  that 
all  requirements  of  law  with  respect  to  the 
sale  have  been  duly  complied  with,  and  that 
the  grantee  named  therein  is  entitled  to  a 
deed  therefor  after  the  time  of  redemption 
has  expired.  And  no  sale  shall  be  set  aside 
or  held  Invalid  unless  the  party  objecting  to 
the  same  shall  prove  either  that  the  property 
upon  which  the  tax  was  levied  was  not  sub- 
ject to  taxation,  or  that  the  taxes  were  paid 
prior  to  such  sale,  or  that  notice  of  such 
sale  as  required  by  law  was  not  given;  or 
that  the  piece  or  parcel  of  land  was  not  of- 
fered at  said  sale  to  the  bidder  who  would 
pay  the  amount  for  which  the  piece  or  parcel 
was  to  be  sold,  in  which  cases,  but  In  no 
other,  the  court  may  set  aside  the  sale  or  re- 
duce the  amount  of  taxes  upon  such  land, 
rendering  judgment  accordingly."  This  la 
the  first  time  this  court  has  been  called  upon 
to  construe  and  apply  this  section  of  the 
present  revenue  law.  There  was  a  similar 
provision  in  the  revenue  law  of  1890  (section 
72,  c.  132,  p.  404,  Laws  1890).  Some  of  the 
tax  sales  Involved  in  Sweigle  v.  Gates,  0 
N.  D.  538,  84  N.  W.  481,  were  governed  by 
the  1890  law,  but  the  provision  now  in  ques- 
tion was  evidently  not  called  to  the  attention 
of  the  court  That  provision  is  not  men- 
tioned in  the  opinion.  In  Mercantile  Co.  v. 
Nelson  Co.,  14  N.  D.  — ,  104  N.  W.  628, 
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the  section  In  question  was  applied  without 
discussion.  The  eSect  of  this  section  Is  to 
cure  any  error  or  irregularity  In  the  tax  pro- 
ceedings preceding  the  sale  except  those  de- 
fects mentioned,  If  the  validity  of  the  taxes 
is  not  attacked  before  sale.  It  is  therefore  In 
the  nature  of  a  limitation  statute  as  well  as 
a  curative  law.  It  is  well  settled  that  the 
Legislature  has  power  by  a  subsequent  stat- 
ute to  cure  irregularities  in  a  tax  proceeding 
where  the  thing  wanting  or  omitted  Is  some- 
thing the  necessity  for  which  might  have 
been  dispensed  with  or  declared  to  be  im- 
material by  prior  statutes.  Saranac  Land 
Co.  v.  Roberts,  177  U.  S.  330,  20  Sup.  Ct 
642,  44  L.  Ed.  786;  Ensign  v.  Barse,  107  N. 
Y.  338,  14  N.  B.  400,  16  N.  E.  401;  Shut- 
tuck  V.  Smith,  6  N.  D.  56,  09  N.  W.  5;  Dever 
V.  Cornwall,  10  N.  D.  123,  86  N.  W.  227; 
WeUs  Co.  V.  McHenry,  7  N.  D.  256,  74  N.  W. 
241.  Of  course  no  curative  statute  passed 
after  an  attempted  sale  could  render  such 
sale  effective  as  a  transfer  of  any  title.  The 
Legislature  having  the  power  by  a  subse- 
quent statute  to  cure  or  declare  Immaterial 
any  nonobservance  of  purely  statutory  re- 
quirements, it  Is  self-evident  that  this  power 
could  be  exercised  by  Inserting  the  curative 
provisions  In  the  same  act  which  author- 
ized and  governed  the  proceedings.  The 
section,  however,  goes  further.  It  provides 
In  effect  that  the  sale  shall  exclude  every 
objection  to  the  proceedings  except  those 
Irregularities  specifically  enumerated.  Taken 
literally.  It  could  not  be  sustained  to  its 
full  extent,  because  there  are  objections  not 
mentioned  which  the  Legislature  could  not 
bar,  as  for  Instance,  the  want  of  an  assess- 
ment or  the  absence  of  any  levy.  The  pro- 
visions of  the  section  must  be  deemed  to 
be  predicated  upon  the  hypothesis  that  the 
power  and  Jurisdiction  to  sell  for  a  tax  the 
partinilar  property  affected,  has  been  In- 
itiated by  some  proceeding  which  Is  Inherent- 
ly, and,  under  the  provisions  of  the  Constitu- 
tion, sufficient  to  create  a  tax  and  fix  It  as  a 
charge  upon  the  land  to  be  sold. 

Speaking  in  general  terms,  there  must  be 
an  assessment  and  a  levy  of  a  tax  for  which 
the  property  to  be  sold  can  be  constittitlonal- 
ly  held  liable.  If  these  are  wanting  there  is 
no  power  to  sell,  and  neither  the  curative 
nor  limitation  provisions  of  the  section  could 
have  anything  upon  which  to  operate.  It 
Is  objected  that  the  defect  In  the  township 
tax  complained  of  was  beyond  the  curative 
power  of  the  Legislature,  because  the  method 
of  levying  that  tax  violated  that  provision 
of  the  Constitution  which  requires  uniform- 
ity in  taxation.  We  shall  assume,  without 
expressing  any  opinion  on  the  point,  that  It 
is  beyond  the  power  of  the  Legislature  to 
cast  the  burden  of  taxation  for  the  repair 
and  improvement  of  the  township  roads  up- 
on real  property  alone.  We  are,  neverthe- 
less, of  the  opinion  that  under  section  1263, 
the  sale  is  not  invalidated  by  this  defect 
in  the  township  tax.     This  presents  what 


we  have  termed  the  limitation  feature   of 
section  1263.    The  Legislature  has  undoubt- 
ed power  to  enact  limitation  laws— to  fix 
a  time  within  which  a  person  must  avail 
himself  of  the  remedies  afforded  him  to  pro- 
tect or  enforce  his  rights,  under  penalty  of 
being  forever  barred  from  Asserting  them. 
The  primary  requisites  to  the  validity  of  sucti 
a  law  are  that  some  right  of  the  person 
sought  to  be  barred  by  It  has  been  Invaded  or 
denied  for  which  he  has  a  remedy,  and  that  a. 
reasonable  opportunity  to  avail  himself  of 
the  remedy  is  afforded.     These  conditions 
existing,  It  is  competent  for  the  Legislature 
to   impose  upon   such   person   the   duty   to 
avail  himself  of  his  remedies  within  the  giv- 
en time  and  to  declare  that  his  failure  to  do 
so  shall   operate  as  a   bar  to   any   relief. 
People  V.  Turner,  117  N.  T.  227,  22  N.  B. 
1022,  15  Am.  St.  Rep.  498;    Id.,  145  N.   T. 
451,  40  N.  E.  400;  Turner  v.  People,  168  U. 
S.  90,  18  Sup.  Ct  38,  42  L.  Ed.  892;  Saranac 
Land  Co.  v.  Roberts,  177  U.  S.  330,  20  Sup. 
Ct  642,  44  L.  Ed.  786;   Ensign  v.  Barse.  107 
N.  T.  338,  14  N.  E.  400,  15  N.  E.  401;   Knox 
V.  Cleveland,  18  Wis.  246. 

The  statute  In  question  complies  with  all 
these  requisites.    The  land  in  question  was 
taxable,    and    the    statute    governing   taxa- 
tion, of  which  Ignorance  excuses  no  one,  in- 
formed every  person  interested  In  the  land 
that  It  would  be  taxed;    and.  If  the  taxes 
were  not  paid  within  a  given  period,  the 
property  would  be  sold.    The  statute  further 
Informed  every  Interested  person  when  and 
where  every  official  act  in  the  course  of  the 
proceeding  from  the  assessment  to  the  sale 
would  take  place,  and  the  evidence  of  each 
of  these  acts  was  made  a  matter  of  public 
record  open  to  the  Inspection  of  all  persons 
at  designated  places.    The  propriety  of  the 
assessment  is  subject  to  review  before  the 
town  board  of  review,  and  again  before  the 
county  board  of  equalization.    The  amount 
of  taxes  Imposed  on  each  tract  and  the  vari- 
ous purposes  for  which  the  same  were  levied 
are  spread  out  in  detail  upon  the  tax  list 
which   remains   open   to   Inspection   at   the 
county  treasurer's  office  from  the  Ist  of  No- 
vember succeeding  the  levy  until  November 
of  the  next  year,  and  is  then  transferred  to 
the  county  auditor's  office  a  month  before  the 
sale  takes  place.    During  all  this  time  the 
board  of  county  cwnmlssloners  are  required 
to  meet  at  designated  times  at  the  county 
seat  and  are  authorized  to  hear  and  allow 
petitions    for   abatement   of   taxes    for   any 
cause.    The  time  and  place  of  sale  are  fixed 
by  law,  and  three  weeks'  public  notice  there- 
of is  given  by  publication  of  the  list  of  lands 
to  be  sold,  and  the  taxes  they  will  be  sold 
for.    Instead  of,  or  in  addition  to,  applying 
to   the   board  of  county   commissioners   for 
relief  from  any  objectionable  tax,  the  taxpay- 
er has  ample  remedies  under  our  liberal  Code 
of  Civil  Procedure  to  obtain  such  relief  by 
civil  action  or  appropriate  special  proceed- 
ings;   and  he  is  allowed  more  than  a  year 
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In  whicb  to  avail  himself  of  tbem.  Tbe  Leg- 
islature bad  tbe  power,  and  we  tblnk  It  was 
clearly  tbe  Intention  to  declare  by  this  section 
of  tbe  law  tbat  the  neglect  of  the  taxpayer 
to  resort  to  an  appropriate  remedy  for  relief 
from  a  prejudicial  irregularity  in  the  tax 
proceedings  before  tbe  sale,  sbonld  be  a  bar 
to  any  relief,  unless  the  defect  complained 
of  consists  of  one  or  more  of  those  objec- 
tions specified  in  tbe  section  or  is  some  other 
defect  which  It  is  beyond  the  power  of  the 
Legislature  to  remedy  by  a  curatlTC  statute 
or  bar  by  a  statute  of  limitations  which  is 
not  based  on  adverse  possession. 

Under  such  a  taxing  system  as  ours  there 
l8  no  necessity  for  service  of  notice  personal- 
ly or  by  publication.  Tbe  law  itself  is  ample 
notice  to  comply  with  the  requirements  of 
due  process.  As  said  in  People  v.  Turner, 
117  N.  Y.  227,  237,  22  N.  B.  1022,  1025,  15  Am. 
St  Rep.  498:  "A  manifest  difference  exists 
between  tbe  modes  of  making  assessments  for 
local  Improvements  and  those  providing  for 
annual  taxation,  and  mnch  more  reason  ex- 
ists why  a  formal  notice  should  be  given  In 
one  case  than  the  other.  In  one  case  they 
are  transitory  and  occasional;  and  In  the 
other,  regular,  fixed,  and  of  annual  occur- 
rence, known  to  all  tbe  people.  In  one  case 
they  become  public  only  when  proceedings 
are  Instituted  and  may  escape  tbe  notice 
of  the  landowner;  In  the  other  they  occur 
every  year  and  are  as  constant  in  their  oc- 
curraace  as  the  changes  of  the  seasons. 
•  •  •  The  taxpayer  must  be  presumed  to 
have  knowledge  of  the  provisions  of  public 
statutes;  and,  as  the  time  and  place  for  the 
meetings  of  the  board  of  supervisors  are  fix- 
ed by  the  statute,  and  occur  at  stated  peri- 
ods, we  must  presume  that  the  Legislature 
intended  such  notice  of  the  time  and  place 
for  bearing  of  dissatisfied  taxpayers  to  be 
adequate  notice  of  the  opportunity  to  be 
heard."  On  the  same  point,  see  Hagar  v. 
Reclamation  District,  111  U.  S.  701,  4  Sup. 
Ct  663,  28  L.  Ed.  569;  Kentucky  K.  K: 
Tax  Cases,  116  U.  S.  321,  6  Sup.  Ct  67, 
29  L.  Ed.  414;  State  Railroad  Tax  Cases, 
92  D.  S.  675,  23  L.  Ed.  663.  Also  cases 
cited  In  27  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
p.  707.  The  law  is  valid,  unless  it  violates 
the  fourteenth  amendment  of  tbe  federal  Con- 
stitution, which  prohibits  any  state  from 
depriving  a  citizen  of  his  life,  liberty,  or 
property  without  "due  process  of  law."  The 
question  is  a  federal  one,  because,  although 
the  same  provision  is  In  our  state  Constitu- 
tion, It  Is  only  copied  from  and  repeats  the 
guaranty  found  In  the  fourteenth  amendment, 
and  Is  no  broader  in  Its  scope  than  the  fed- 
eral provision.  Tbe  decisions  of  the  United 
States  Supreme  Court  are  therefore  control- 
ling on  this  question.  The  point  has  been 
repeatedly  raised  and  decided  in  that  court 
State  R.  R.  Tax  Cases,  92  U.  S.  675,  23  L. 
Ed-  663;  Hagar  v.  Reclamation  District  HI 
U.  &  701,  4  Sup.  Ct  663,  28  L.  Ed.  669; 


Kentucky  R.  R.  Tax  Cases,  116  U.  S.  321, 
6  Sup.  Ct  57.  29  L.  Ed.  414;  Turner  v. 
People,  168  U.  S.  90,  18  Sup.  Ct  38,  42  L. 
Eld.  392;  Saranac  Land  Co.  v.  Roberts,  177 
U.  8.  330,  20  Sup.  Ct  642,  44  li.  Ed.  786. 
Further  discussion  of  this  subject  will  be 
found  In  Nud  v.  Myers,  109  N.  W.  885,  "the 
decision  in  which  Is  filed  herewith.  It  Is  well 
known  that  our  present  law,  regulating  taxa- 
tion of  real  property,  was  borrowed  largely 
from  Minnesota.  In  that  state  tbe  delin- 
quent tax  list  of  real  property  was  filed  in 
the  office  of  the  clerk  of  the  district  court,  and 
served  the  puri>ose  of  a  complaint  in  an  ac- 
tion against  the  respective  lands  listed.  Tbe 
list  with  tbe  accompanying  citation,  was  pub- 
lished, requiring  persons  Interested  to  file  an 
answer,  and  litigate  in  court  any  alleged 
defense  they  might  claim  to  have  against 
tbe  tax;  and,  in  case  of  default  of  an  an- 
swer. Judgment  was  entered  against  the  prop- 
erty for  the  tax  listed.  The  property  was 
subsequently  sold  pursuant  to  tbe  Judgment 
This  procedure  was  omitted  from  our  tax 
law,  apparently  on  the  theory  that,  by  tbe 
provisions  of  section  1263,  the  same  result 
would  be  attained  as  was  effected  under  tbe 
Minnesota  law  by  means  of  tbe  citation  and 
Judgment  of  tbe  court  It  is  obvious  that 
it  is  of  no  consequence  whether  the  proceed- 
ings take  the  form  of  a  Judicial  proceeding 
and  Judgment,  or  that  the  statute  declares 
tbat  certain  extrajudicial  proceedings  shall 
have  the  same  conclusive  effect  as  a  Judg- 
ment, provided  In  eliuer  case  there  is  notice 
and  reasonable  means  and  opportunity  to 
obtain  a  Judicial  hearing  and  determination 
of  any  valid  defense,  before  the  defense  Is 
barred.  Wells  County  v.  McHenry,  7  N.  D. 
24G,  74  N.  W.  241,  and  cases  cited  supra. 
It  must  be  borne  in  mind  tbat  these  statu- 
tory provisions  regulating  the  form  and  meth- 
od of  procedure  In  laying  and  collecting  tax- 
es are  merely  means  to  an  end.  Tbe  object 
in  view  Is  to  Insure  a  fair  apportionment  of 
tbe  expenses  of  government,  and  to  compel 
the  payment  of  each  individual's  share.  If 
that  end  has  been  accomplished,  even  though 
by  Irregular  means,  tbe  taxpayer  has  no  Just 
cause  for  complaint,  provided  he  is  Inform- 
ed of  what  his  tax  Is  and  has  tbe  opportuni- 
ty of  paying  It  before  bis  property  is  taken 
from  him.  To  Illustrate:  A  fair  assess- 
ment Is  essential  to  a  uniform  tax.  To  in- 
sure a  Just  appraisement  the  valuations 
fixed  by  the  assessor  must  be  reviewed  by 
the  town  board  of  review  and  tbe  county 
board  of  review,  each  of  which  meet  at  stat- 
ed times  and  places,  for  the  purpose  of  hear- 
ing and  adjusting  grievances.  If  these 
boards  refuse  to  grant  a  hearing,  or,  having 
beard,  refuse  to  do  Justice,  an  excessive  tax 
will  result  which  will  appear  as  a  charge  on 
tbe  tax  lists  which  are  made  public  tbe  fol- 
lowing November.  Tbe  injured  party  can 
then  demand  an  abatement  of  tbe  excessive 
tax  by  tbe  board  of  county  commissioners; 
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or,  on  payment  or  tender  of  tbe  amount 
Justly  due,  obtain  by  dvU  action,  a  cancella- 
tion of  the  excessive  part  of  tbe  tax,  and  an 
Injunction  against  the  sale.  Tbe  mere  pay- 
ment or  tender  of  tbe  Just  amonnt  of  taxes' 
due  may  be  suflSclent  without  a  civil  action 
to  protect  bis  rights.  Wilson  v.  Reasoner, 
37  Kan.  6C5,  16  Pac.  100.  So,  also,  if  any 
part  of  the  aggregate  levy  Is  for  an  unlawful 
purpose,  or  In  excess  of  tbe  amount  limited 
by  the  Constitution,  or  Is  excesslTO  for  any 
other  reason,  the  same  remedies  are  avail- 
able. Thirteen  months  must  elapse  from  the 
time  the  tax  list  becomes  public  before  the 
sale  Is  made,  and  tbe  taxpayer  has  all  this 
time  to  protect  himself  by  resorting  to  tbe 
courts  for  redress  if  by  reason  of  nonfeasance 
or  misfeasance  on  the  part  of  the  officers 
In  tbe  tax  proceedings  an  unjust  tax  has 
resulted.  In  short,  tbe  entire  proceeding  is 
a  standing  order,  of  whlcb  every  property 
owner  has  notice,  to  appear  and  show  cause 
why  the  resulting  tax  is  not  or  will  not  be 
fair  and  just  Tbe  taxpayer  is  not  wholly 
dependent  on  bis  knowledge  of  tbe  law  ft>r 
notice  of  tbe  proceedings.  To  further  insure 
that  bis  attention  shall  be  attracted  to  them, 
numerous  notices  are  provided  for.  Notice 
of  tbe  completing  of  the  assessment,  and  of 
the  meeting  of  the  town,  village,  or  dty  board 
of  review.  Is  given  by  posting  a  general  no- 
tice. Rev.  Codes  1889,  {  1218.  A  statement 
showing  the  levy  for  state,  county,  school, 
and  township,  village,  or  city  puposes,  with 
tbe  amount  levied  for  each  Is  published  In 
each  county,  and  notice  of  the  completion 
of  the  tax  list  Is  published.  Rev.  Codes 
1809,  f  1233.  Notice  of  the  sale  is  also 
published.     Rev.  Codes  1899,  {  1259. 

Besides  all  these  precautions,  the  proceed- 
ings are  so  familiar  to  all,  and  are  given  so 
much  publicity,  both  officially  and  unofficial- 
ly, and  knowledge  of  tbelr  nature  and  of 
tbe  time  and  place  they  occur,  and  of  where 
tbe  public  record  of  tbem  Is  kept,  is  so 
general  and  widespread  that  Ignorance  of 
them  or  of  tbelr  effect  is  excusable  only 
In  very  rare  cases.  Under  such  circumstances 
can  tbe  taxpayer  be  beard  to  say  that  he 
owes  no  obedience  to  so  fair  and  liberal 
a  law?  What  constitutional  right  does  such 
a  law  Invade  or  deny?  In  what  respect  is 
it  arbitrary  or  unjust?  This  road  tax  was 
only  a  small  fractional  part  of  tbe  aggregate 
tuxes  for  which  the  sale  was  made.  The 
other  tax  levies  were  valid.  There  was, 
therefore.  Jurisdiction  to  sell  the  land  for 
taxes,  and,  if  tbe  road  tax  was  void.  It  was 
merely  an  error  in  tbe  exercise  of  Jurisdic- 
tion, resulting  in  a  sale  for  more  than  was 
legally  due;  but  this  error  in  the  exercise 
of  Jurisdiction  is  a  wholly  different  thing 
from  an  entire  absence  of  Jurisdiction.  In 
the  absence  of  legislation,  such  as  Is  found 
In  section  1263,  the  error  would  be  fatal  to 
the  sale,  as  this  court  has  repeatedly  held. 
Swelgle  V.  Gates,  9  N.  D.  538,  84  N.  W.  481; 


Dever  v.  Cornwell,  10  N.  D.  123,  86  N.  W. 
227,  and  other  cases.  If  jurisdiction  ex- 
ists, but  is  erroneously  exercised,  the  error 
may  be  remedied  by  a  curative  or  limitation, 
statute,  subject  to  those  restrictions  berein- 
before  referred  to.  See  on  this  point  tbe 
opinion  in  Nind  v.  Myers  (filed  herewith) 
109  N.  W.  335. 

It  is  finally  urged  that  tbe  notice  of  this 
sale  was  insufficient,  in  substance,  because  It 
did  not  show,  as  tbe  statute  required  (Rev. 
Codes  1889,  {  1259),  tbe  amqunt  of  taxes  and 
penalties  due  for  which  the  land  would  be 
sold.  Tbe  statute  does  not  prescribe  any 
specific  form  for  this  notice.  It  merely  re- 
quires a  notice  to  be  published  whlcb  shall 
"contain  a  notice  of  all  lands  on  which  the 
taxes  of  the  preceding  year  [mentioning  It] 
remain  unpaid,  will  be  sold  at  tbe  time  and 
place  of  sale,  shall  be  the  first  Tuesday  in 
December,  following,  and  said  notice  must 
contain  a  list  of  the  lands  to  be  sold  and  the 
amount  of  taxes  and  penalty  due,  to  whlcb 
amount  tbe  auditor  .shall  add  to  each  de- 
scription of  land  so  advertised  the  sum  of  20 
cents  for  each  description  of  town  lot,  the 
sum  of  10  cents,  to  defray  the  expenses  of 
advertising,"  etc.  Tbe  notice  In  question 
commenced  with  a  general  notice  signed  by 
tbe  auditor,  and  stating,  In  substance,  that 
"tbe  taxes  for  the  year  1899,  on  the  follow- 
ing list  of  real  property  have  become  delin- 
quent, and  that  tbe  property  will  be  sold 
to  pay  said  taxes,  together  with  interest  and 
cost  of  advertising  as  provided  by  law,"  etc. 
Then  follows  the  list  of  lands  to  be  sold,  ar- 
ranged by  townships.  The  land  In  question 
was  listed  in  the  same  form  as  the  other 
lands,  in  the  following  form : 

Township  UO,  range  64. 
In  whose  nam« 

assessed  and  deecrtptlon  Section  Amount  of  sale. 
PhlUp  Dawion     N.  W.1/4  32  U  60 

It  is  claimed  that  by  reason  of  tbe  words, 
"Amount  of  sale,"  over  the  right  hand 
column,  tbe  list  does  not  show  the  amount  of 
taxes  due.  We  think  this  Is  byi>ercrltlcal. 
Any  person  of  common  understanding  reading 
tbe  list  in  connection  with  the  general  notice 
at  the  top  could  not  fall  to  understand  and 
know  that  tbe  figures  in  the  right  hand  col- 
umn state  the  amount  for  which  tbe  land 
was  to  be  offered  for  sale.  No  other  mean- 
ing could  be  reasonably  given  to  it, .  even 
if  tbe  person  reading  it  were  Ignorant  of  tbe 
provisions  of  the  statute  which  requires  the 
publication.  We  have  not  overlooked  the 
case  of  Mather  v.  Darst,  13  S.  D.  76,  82  N. 
W.  407,  where  the  Supreme  Court  of  our 
sister  state  held  Insufficient  a  notice  in  some- 
what similar  language.  Tbe  objections  to  the 
certificate  set  forth  in  the  sixth  defense  is- 
sued on  the  sale  of  1901  are  of  the  same 
character  as  those  urged  against  the  certifi- 
cate for  the  sale  of  1900.  We  hold  that  both 
these  certificates,  and  tbe  sales  evidenced  by 
tbem,  are  valid.    Tbe  case  will  be  remanded 
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for  a  new  trial  on  the  Issues  presented  by  the 
first  and  third  defenses,  InvolTlng  the  sales 
of  1890  and  1896,  respectively.  In  the  event 
that  the  defendant  shall  establish  that  he  is 
entitled  to  a  deed  under  the  sale  of  1890  for 
the  taxes  of  1889,  Judgmrat  will  be  entered 
awarding  talm  the  title  and  possession  of  the 
property.  If  the  defendant  shall  not  be  able 
to  establish  title  under  said  sale  of  1890,  then 
the  trial  court  will  render  Judgment,  award- 
ing the  titie  to  the  plalntlflT,  sabject  to  the 
rights  of  defendant  under  the  certificates  on 
the  sales  of  1900  and  1901,  respectively,  and 
his  lien  for  taxes  paid  by  reason  of  the  sale 
of  1896.  In  the  event  of  a  Judgment  for 
plaintiff  on  the  question  of  tlUe  such  Judg- 
ment should  show  the  reasons  why  the  tax 
sales  or  taxes,  as  the  case  may  be,  are  void. 
In  compliance  with  section  1270  Rev.  Codes 
1899. 

The  Judgment  Is  reversed  and  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  this  opinion.  The  appellant  will 
recover  the  taxable  costs  and  disbursements 
of  this  appeal. 

MORGAN,  0.  X,  concurs. 

YOTTNO,  J.  (dissenting  In  part).  As  to 
the  several  questions  considered  and  decided 
In  this  case  I  do  not  agree  with  my  associates 
In  their  conclusions  as  to  those  numbered  S, 
4,  9,  and  18,  in  the  syllabus,  and  will  state 
my  views  In  reference  thereto  as  briefly  as 
may  be: 

(4)  I  dor  not  think  that  a'  new  trial  should 
be  ordered  as  to  the  first  defense  to  give  the 
defendant  another  opportunity  to  establish, 
if  he  can,  by  common-law  proof,  an  estate  or 
Interest  In  the  premises  under  the  1890  sale, 
which  he  failed  to  establish  by  the  void  tax 
deed.  In  my  opinion  there  is  no  Just  ground 
for  this  course.  The  defendant  bad  the 
choice  of  introducing  common-law  proof  or 
of  relying  upon  the  presumption  of  regularity 
which  arises  from  the  introduction  of  a  tax 
deed,  regular  upon  its  face.  He  chose  to 
rely  upon  the  deed.  It  Is  clear  that  any  evi- 
dence which  he  can  produce  at  the  new  trial 
was  available  when  he  made  his  election  as 
to  the  kind  of  proof  he  would  rest  his  case 
upon.  If,  therefore,  we  assume,  and  It  is  an 
unwarranted  assumption,  that  he  erred  in 
electing  to  rely  upon  the  deed,  it  was  nothing 
more  than  an  error  of  Judgment  which  Is  a 
common  incident  of  all  trials,  and  Is  never 
held  to  present  a  ground  for  a  new  trial.  Ba- 
con V.  Mitchell,  14  N.  D. ,  106  N.  W.  129. 

If  the  rule  were  otherwise,  there  would  be 
no  end  to  lawsuits.  I  cannot  see  how  the 
court  or  opposing  counsel  were  In  any  way 
chargeable  with  the  error  if  it  was  one.  The 
record  shows  that  when  the  defendant  of- 
fered the  deed  in  evidence,  the  following  pro- 
ceedings occurred:  "Plaintiff's  counsel: 
'Objected  to  as  Incompetent,  not  In  the  form 
required  by  law.'  The  Court :  'In  what  par- 
ticular is  it  not  in  form?    The  objection  la 


very  general.'  Plaintiff's  counsel:  'I  am 
not  relying  principally  upon  it.  I  am  hardly 
ready  to  specify  now.'  The  Court:  'If  you 
expect  to  make  a  point  on  It,  you  must  call 
the  court's  attention  to  the  particular  defect' 
Plaintiff's  counsel:  *I  guess  I  won't  put  in 
any  objection  then.  I  am  not  certain  that 
there  is  any  defect  in  the  form  of  the  deed.' 
Defendant's  counsel :  'You  withdraw  the  ob- 
jection?' Plaintiff's  counsel :  'I  prefer  to  let 
the  objection  stand  as  it  is  without  with- 
drawing it' "  It  is  apparent  that  plaintiff's 
counsel  had  not  discovered  the  defect  in  the 
deed  when  he  made  his  objection.  He  did  not 
consent  to  Its  Introduction,  however.  On  the 
contrary,  he  persisted  in  his  objection  that 
the  deed  was  not  In  proper  form.  But  that 
Is  not  important  for  the  burden  was  upon  the 
defendant  to  know  at  his  peril  whether  the 
deed  had  any  evidentiary  force  and  bis  error 
in  Judgment  Is  not  ground  for  a  new  trial.  The 
chief  end  in  view  in  the  enactment  of  section 
5630,  Rev.  Codes  1899,  which  governs  the  pro- 
ceedings In  this  case,  was  to  secure  a  speedy 
and  final  determination  of  cases  without  the 
necessity  of  a  new  trial.  True,  the  section 
contains  a  saving  clause  giving  this  court  the 
power  to  grant  a  new  trial  when  it  deems 
that  course  necessary  to  the  accomplishment 
of  Justice.  This  is  a  power  which  has  been 
heretofore,  and  should  be  at  all  times,  cau- 
tiously exercised.  It  is  manifest  that,  upon 
a  statutory  motion  for  a  new  trial,  the  facts 
above  stated,  would  be  insuflBclent,  and  in 
my  view,  an  equally  strong  ground  should 
be  required  to  move  the  court  to  grant  a  new 
trial  in  actions  tried  under  section  5630,  In 
view  of  Its  manifest  purpose.  Any  other 
course  largely  nullifies  the  chief  purpose  of 
this  section.  I  am  also  of  opinion  that,  if 
the  case  is  to  go  back  for  a  new  trial,  even- 
handed  Justice  requires  that  the  landowner 
be  given  the  same  consideration  as  the  tax 
purchaser.  He  should  be  permitted  to  offer 
further  evidence.  If  he  so  elects,  to  show 
that  the  sales  which  the  trial  court  found 
were  void,  but  which  the  majority  hold  upon 
the  present  record  are  valid,  are  In  fact  void, 
for  reasons  other  than  those  presented  at  the 
former  trial.  But,  as  previously  stated,  the 
case  Is  not  one  In  which,  in  my  opinion,  a 
new  trial  can  be  ordered  without  doing  vio- 
lence to  the  spirit  and  purpose  of  the  statute. 
(3)  As  to  the  statement  that  a  tax  pur- 
chaser, who  has  terminated  the  right  of  re- 
demption, has  the  same  estate  right  and  title 
as  one  who  has  completed  his  purchase  by 
receiving  a  tax  deed,  I  express  no  opinion. 
As  I  view  it,  the  record  contains  no  facts 
which  present  the  question.  There  are  no 
rights  involved  which  depend  upon  this  ques- 
tion. The  defendant  In  his  answer  alleges  a 
regular  tax  sale,  the  delivery  of  a  tax  certifi- 
cate, the  termination  of  redemption  period  by 
notice,  and  the  issuance  of  the  tax  deed 
which  we  hold  is  void.  If,  upon  the  new 
trial,  he  shall  prove  a  valid  sale  and  notice 
Of  expiration  of  redemption,  the  trial  court 
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will  BO  adjudge.  Whether  In  tbat  event,  the 
defendant  would  bave  perfect  title,  and  the 
same  and  all  the  rights  of  one  who  had  taken 
out  a  tax  deed  Is  a  question  not  in  Issue. 
The  question  is  one  of  some  importance, 
and  should  not  be  determined  until  It  arises 
and  in  a  regular  way. 

dd)  With  the  general  statement  that  the 
rights  acquired  by  a  purchaser  at  a  tax 
sale  cannot  be  swept  away  by  subsequent 
legislation,  I  fully  agree.  This  court  has  re- 
peatedly so  held,  and  there  is  of  necessity 
no  dlTlslon  In  the  authorities  upon  that  ques- 
tion. The  point  upon  which  I  differ  with 
the  majority  is  In  their  construction  of  the 
statute  in  reference  to  which  they  invoke 
the  prohibition  against  the  impairment  of 
contracts.  The  two  sections  of  the  Revised 
Codes  of  1895,  which  my  associates  hold 
give  the  purchaser  at  a  void  tax  sale  the 
right  to  a  Judgment  and  a  lien  for  the 
amount  paid  upon  the  purchase,  and  for  all 
subsequent  payments,  and  the  right  of  fore- 
closure are  sections  1273  and  1261,  Rev.  Codes 
1896.  Section  1273  makes  It  the  duty  of  the 
court  to  enter  Judgment  against  the  taxpay- 
er for  "the  true  and  Just  amount  of  taxes 
due  upon  the  property"  in  actions  to  cancel 
tax  sales  and  tax  deeds,  and  authorizes  the 
Issuance  of  execution  upon  such  Judgments. 
It  makes  no  reference  to  a  Hen  in  any  way. 
Sect'on  12C1  provides  for  the  Issuance  of 
certificates  to  purchasers  at  tax  sales,  pre- 
scribes the  form  of  the  certificate,  and 
further  provides  that  "the  purchaser  ac- 
quires the  Hen  of  the  tax  on  the  land,  and  if 
he  subsequently  pays  the  taxes  levied  on  the 
same,  he  shall  have  the  same  lien  for  them, 
and  may  add  them  to  the  amount  paid  by 
him  In  the  purchase.  •  •  •"  In  my 
opinion  these  two  sections  relate  to  distinct 
matters:  One  to  the  remedy  of  a  purchaser 
at  a  void  sale;  and  the  other  to  the  rights 
of  a  purchaser  at  a  valid  sale,  and  under  a 
valid  certificate.  Section  1273,  which  Is  a 
part  of  article  12.  relating  to  "Sales  Wrong- 
fully Made,"  contains  the  promise  of  the 
state  to  the  purchaser  at  a  void  sale  of  a 
Judgment  for  the  taxes  Justly  due  which  is 
made  enforceable  by  execution,  as  a  measure 
of  indemnity  for  the  loss  of  his  supposed 
purchase.  Section  1261,  which  Is  found  in 
article  9  of  the  same  chapter  relates,  not  to 
void  sales  and  the  consequences  thereof,  but 
to  valid  sales,  and  the  rights  of  purchasers 
at  such  sales.  Under  this  section  the  lien  of 
the  tax  at  a  valid  sale,  although  the  tax 
itself  is  discharged  by  the  sale,  follows  the 
certificate,  and  to  this  lien  is  added  a  Hen 
for  taxes  subsequently  paid  by  the  holder  of 
the  certificate.  It  is  apparent  that  sectioti 
1261  refers  to  certificates  issued  upon  valid 
sales.  This  view  Is  reinforced  by  consider- 
ing the  rights  and  liabilities  of  the  owner. 
If  he  does  not  redeem  and  the  sale  Is  valid, 
the  purchaser  will  acquire  title.  If  the  sale 
Is  void  and  a  nullity,  title  will  not  pass.  He 
Incurs  no  peril  by  disregarding  a  void  sale, 


but  not  so  as  to  a  valid  sale.  He  must  re- 
deem from  a  valid  sale,  and  pay  the  amount 
stated  In  the  certificate  which  Includes  the 
tax,  interest,  penalty,  and  costs  of  sale,  with 
16  i>er  cent,  interest,  and  all  subsequent  tax- 
es paid  by  the  purchaser  with  the  same  rate 
of  interest.    Section  1264. 

Some  states  have  statutes  which  provide 
that  the  purchaser  acquires  a  lien  when  the 
sale  is  void,  and  provides  means  for  Its 
enforcement  Such  statutes  are  necessary, 
for  taxes  are  not  matters  of  contract,  and 
"only  statutory  means  are  to  be  resorted  to 
for  their  collection."  Croskery  v.  Bnsch 
(Mich.)  74  N.  W.  404;  Cooley  on  Taxation 
(1st  Ed.)  300;  Byke  v.  Lange,  104  Mich. 
26,  63  N.  W.  685.  So,  In  this  state  it  has 
been  held  tbat  a  suit  in  equity  In  the  nature 
of  a  suit  to  foreclose  a  mortgage  will  not 
He  to  foreclose  a  tax  Hen,  the  statutory 
remedy  being  exclusive.  McHenry  v.  Kidder 
County,  8  N.  D.  413,  79  N.  W.  875.  See,  also, 
Gage  V.  Eddy,  186  111.  432,  57  N.  E.  1030. 
Such  a  provision  is  found  in  section  28,  c. 
67,  p.  89,  Laws  1897,  which  Is  a  part  of  the 
original  "Woods  Law."  That  section  de- 
clares that  when  a  sale  under  a  tax  Judg- 
ment Is  declared  void,  the  purchaser,  who 
had  paid  subsequent  taxes,  shall  have  a  lien 
thereon  for  the  same,  and  authorizes  Its  en- 
forcement by  action.  The  statute  under  con- 
sideration contains  no  such  provision.  A 
purchaser  at  a  tax  sale  buys  under  the  rule 
caveat  emptor.  If  the  sale  Is  valid  be  has 
under  his  certificate  a  lien  for  the  amount  of 
the  tax,  interest,  and  penalty,  and  costs  of 
sale,  and  also  for  amounts  paid  for  subse- 
quent taxes.  Section  1261,  supra.  If  the 
sale  Is  void,  he  acquires  nothing.  A  void 
sale  Is  no  sale,  and  he  is,  as  to  all  payments, 
subsequently  under  a  mere  volunteer.  This 
court  has  so  held  In  a  number  of  cases  where 
the  sales  were  set  aside  for  want  of  a  valid 
assessment,  and  the  same  reasons  apply  to  a 
sale  which  Is  set  aside  for  want  of  a  valid 
levy;  for  both  are  equally  Jurisdictional. 
Sheets  v.  Paine,  10  N.  D.  107,  86  N.  W.  117; 
Roberts  v.  Bank,  8  N.  D.  604,  79  N.  W.  1049; 
McHenry  v.  Britt  9  N.  D.  68.  81  N.  W.  66. 
See,  also.  Barber  v.  Evans,  27  Minn.  92,  6 
N.  W.  44,5.  When  the  sale  Is  valid,  the 
lien  acquired  by  the  purchaser  may  be 
ripened  into  title  by  statutory  methods,  un- 
less redemption  Is  made;  and,  in  such  cases, 
the  statutory  remedies  are  ample  and  ex- 
clusive. When  the  sale  Is  void,  the  purchas- 
er acquires  no  right  Whatever  redress  he 
may  have  for  moneys  paid  out  at  the  void 
sale,  or  subsequently,  must  be  found  in 
the  statute,  and  the  only  remedy  given  Is 
that  contained  In  section  1273;  that  Is,  a 
Judgment  enforceable  by  execution.  The 
question  as  to  nature  and  extent  of  the  Hen 
of  such  a  judgment  need  not  be  discussed. 
For  the  reasons  stated,  I  cannot  concur  In  the 
view,  either  that  the  defendant  through  the 
void  sale  acquired  the  Hen  of  the  tax,  or 
that  he  is  entitled  to  a  Judgment  of  fore- 
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closure.  The  relief  to  wbldi  the  defendant 
Is  entitled  l8.  In  my  opinion,  entirely  dif- 
ferent from  that  awarded  him  In  the  major- 
ity opinion.  The  record  In  this  case  shows 
that  the  defendant  purchased  the  premises 
at  several  sales:  First,  under  the  1890  rev- 
enue law,  then  under  the  1896  law,  and  again 
under  the  189T  law.  The  rights  of  the  pur- 
chaser when  the  sale  Is  set  aside  are  dif- 
ferent under  each  law.  As  to  purchase* 
under  the  1890  law,  he  is  entitled  to  be  re- 
paid by  the  county  treasurer  the  amount 
paid  at  the  sale  and  the  amounts  pnid  as 
subsequent  taxes  and  costs,  with  10  per  cent. 
Interest.  See  section  84,  c.  132,  p.  408,  Laws 
1890.  As  to  sales  under  the  1897  law,  be  has 
the  same  redress,  except  that  the  Interest 
rate  is  7  per  cent  See  section  88,  c.  128, 
p.  289,  Laws  1897;  section  1270,  Rev.  Oodes 
1899.  The  sole  remedy  given  in  case  of  void 
sales  under  the  1895  law  Is  the  Judgment 
authorized  by  section  1273  of  the  1896  Code. 

(13)  Neither  am  I  able  to  agree  to  the 
construction  given  to  section  1263,  Rev. 
Codes  1899  (section  78,  c.  126,  p.  288,  Laws 
1897),  or  to  its  application.  This  section, 
which  is  quoted  in  the  majority  opinion,  pro- 
vides that  no  sale  shall  be  set  aside  unless 
the  person  objecting  shall  prove  certain 
jurisdictional  defects;  for  instance,  that  the 
property  was  not  subject  to  taxation,  or  that 
the  taxes  were  paid,  or  that  notice  of  sale 
was  not  given,  etc.  It  does  not  de-slgnate 
an  Illegal  levy  as  one  of  the  grounds  upon 
which  a  sale  may  be  set  aside;  but,  on  the 
contrary,  to  the  extent  of  legislative  power. 
It  commands  that  a  sale  shall  not  be  set 
aside  upon  that  ground. 

Statutes  like  this  are  quite  common  in 
revenue  laws.  The  manifest  purpose  of  such 
statutes  Is  to  dispense  with  strict  obedience 
to  the  requirements  of  the  law  of  which  they 
are  a  part.  This  statute  talces  the  form  of 
a  mandate  to  the  courts  commanding  them 
to  give  effect  to  proceedings  which  have  been 
taken  under  it,  and  to  disregard  all  viola- 
tloilb  other  than  those  enumerated.  In  this 
case  the  township  tax,  Included  in  the  con- 
solidated tax  for  which  the  land  was  sold, 
was  levied  upon  real  estate  alone.  The  levy 
had  no  warrant  of  law  to  support  It,  and 
could  not  have  been  authorized  by  the  Legis- 
lature. It  was  entirely  void,  and  beyond  the 
healing  power  of  curative  laws.  Cooley  on 
Constitutional  Limitations,  747.  The  com- 
mand of  the  Legislature  that  a  sale  based 
upon  such  a  levy  shall  not  be  set  aside  Is 
therefore  wholly  ineffective.  The  will  of  the 
Legislature  should  be  given  effect  by  the 
courts  whenever  It  can  be  done  constitutional- 
ly. But,  wben  the  Legislature  assumes  pow- 
er which  it  does  not  possess,  as  it  frequently 
does,  in  these  so-called  "curative  laws"  the 
effect  of  its  declaration  must  be  measured, 
not  by  the  language  of  the  command,  but  by 
the  limitations  upon  its  power.  In  this  case 
It  is  conceded  in  the  majority  opinion,  as 
I  understand  it,  that  the  levy  in  question  was 


beyond  the  curative  iwwer  of  the  Legislature. 
Notwithstanding  this,  the  conclusion  is  reach- 
ed, and  under  the  authority  of  the  same  sec- 
tion, that  the  sales  which  were  based  upon 
these  void  and  Incurable  levies  are  valid,  or 
at  least  are  not  open  to  question  after  the 
sale.  This  conclusion,  as  I  understand  the 
opinion,  rests  upon  the  assumption  that  sec- 
tion 1263  is  also  a  statute  of  limitation,  limit- 
ing the  period  of  time  in  which  the  laud- 
owner  may  Invoke  the  aid  of  the  courts  to 
protect  his  property  against  any  and  ail  un- 
lawful Invasion  by  the  taxing  power,  and  as 
against  any  and  all  defects  In  its  exercise, 
jurisdictional,  or  otherwise,  which  occur  prior 
to  the  sale,  except  those  which  are  particular- 
ly enumerated  In  the  section.  It  will  be 
noted  that  this  section  does  not  except  either' 
a  void  levy  or  a  void  assessment,  and  both 
are  jurisdictional  and  fatal,  and  Incurable 
defects.  The  theory  of  the  majority  opinion 
apparently  is  that  while  such  defects  are 
not  curable,  judicial  relief  against  them  may 
be  and  must  be  had  before  sale,  and  that 
relief  Is  barred  unless  invoked  before  the 
sale.  In  other  words,  it  is  held  that  under 
section  1283,  a  limitation  against  the  tax- 
payer's remedy  in  court  begins  to  run  when 
the  illegal  assessment  or  levy  is  made;  and, 
if  not  Invoked  before  the  sale,  the  bar  is  com- 
plete. In  my  Judgment,,  the  statute  will  not 
bear  this  construction.  I  find  no  language  lu 
the  section  which  suggests  that  it  is  a  statute 
of  limitations.  Its  language  Is  wholly  cura- 
tive. It  contains  no  statement  in  reference 
to  the  time  when  actions  shall  be  brought 
It  merely  declares  that  when  actions  are 
brought  to  set  aside  sales,  they  shall  not 
be  set  aside  except  upon  the  grounds  enumer- 
ated. That  it  was  not  the  legislative  Intent 
to  impose  a  limitation  upon  actions  by  this 
section  Is  also  otherwise  apparent;  for  a 
limitation  Is  In  fact  placed  upon  actions  by 
the  landowner  In  the  same  act  and  in  the 
succeeding  section  (section  1264)  which  pro- 
vides that  "any  person  having  or  claiming 
title  •  •  •  may  commence  and  maintain 
an  action  either  in  law  or  in  equity  at  any 
time  before  or  after  the  issuing  of  a  tax  cer- 
tificate, and  within  three  years  after  the  ex- 
ecution and  delivery  of  a  deed  •  •  •  to 
test  the  validity  of  the  tax  sale,  tax  certif- 
icate, or  tax  deed  •  •  •  and  If  no  action 
is  commenced  within  the  time  aforesaid,  such 
tax  deed  shall  vest  in  the  grantee  a  fee- 
simple  title  to  the  land.  •  *  •  "  This  sec- 
tion fixed  a  three-year,  period,  In  which  the 
landowner  may  apply  to  the  courts  for  re- 
lief, and  It  fixes  a  definite  time  when  the 
statute  commences  to  run.  It  is  well  settled 
that  prior  to  the  sale,  or  at  least  not  until 
a  sale  Is  threatened,  courts  of  equity  will 
not  interfere  at  the  suit  of  an  Individual  tax- 
payer to  enjoin  the  acts  of  the  taxing  ofilcers, 
even  though  they  are  illegal.  He  must  wait 
until  bis  property  rights  are  Invaded.  A  con- 
templated future  Injury  will  not  be  sulflclent 
to  sustain  his  action.    Considerations  of  pub- 
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He  policy  compel  an  adherence  to  this  mle. 
If  this  were  not  so,  and  every  taxpayer  could 
Invoke  the  aid  of  the  courts  whenever  the 
taxing  officers  act  wlthont  or  in  excess  of 
their  authority,  or  commit  an  Illegal  act,  the 
entire  time  of  the  courts  would  be  consumed 
to  the  exclusion  of  other  legitimate  business, 
and  the  collection  of  revenues  necessary  to 
conduct  village,  city,  township,  county,  and 
state  government  would  be  seriously  Impeded. 
For  these  reasons.  It  has  been  held  that  the 
aid  of  the  courts  will  be  denied  to  the  tax- 
payer until  his  property  rights  are  invaded, 
or  are  Immediately  threatened.  See  Miller  v. 
Grandy,  13  Mich.  540 ;  Youngblood  v.  Sexton, 
32  Mich.  406,  20  Am.  Rep.  654 ;  Judd  v.  Town 
of  Fox  Lake,  28  Wis.  683 ;  Mayor  v.  Meserole, 
26  Wend.  (N.  Y.)  132.  Also  the  recent  case 
of  Torgrlnson  v.  School  District,  14  N.  D.  — , 
103  N.  W.  414,  where  we  approved  and  ap- 
plied this  rule,  and  case  there  cited. 

It  is  not  claimed  by  counsel  for  the  origi- 
nal owner  that  the  provisions  of  the  revenue 
law,  when  observed  by  the  officers  cliarged 
with  their  execution  do  not  accord  to  prop- 
erty owners  due  process  of  law.  It  Is  proper- 
ly assumed  that,  if  the  taxing  officers  regu- 
larly pursue  their  authority,  and  the  land- 
owner falls  to  redeem,  his  title  will  be  di- 
vested. When  taxing  officers  act  within  their 
authority  and  Jurisdiction,  he  is  bound  by 
their  acts,  and  in  such  cases  his  remedies 
are  those  contained  in  the  revenue  law  it- 
self. But  tile  case  is  entirely  different  whoi 
the  taxing  officers  proceed  in  disregard  of  tbe 
statute,  and  without  authority,  for  their  il- 
legal and  unauthorized  acts  do  not  bind  him ; 
and,  for  the  purpose  of  preventing  the  taking 
of  his  property  through  such  unlawful  meth- 
ods, be  is  entitled  to  his  day  in  court  But, 
as  previously  stated,  his  application  for  relief 
will  not  be  entertained  until  his  property 
rights  are  threatened  or  Invaded  by  a  sale. 
It  Is  apparent,  therefore,  that  to  bold  that  the 
landowner  must  In  every  case  bring  his  ac- 
tion before  sale.  Is  In  effect  to  deny  a  remedy ; 
for  as  already  stated,  tbe  courts  will  not  en- 
tertain his  application  for  relief,  at  least  until 
a  sale  is  threatened.  Tbe  present  holding 
is  at  variance  with  the  settled  construction 
of  such  statutes.  There  is  no  distinction  in 
legal  effect  between  a  void  levy  and  a  void 
assessment,  and  this  court  recently,  In  har- 
mony with  the  views  of  other  courts,  in 
tbe  case  of  Scott  Barrett  Merc.  Co.  v.  Nelson 

County,   14  N.  D.  ,  104  N.  W.  628,  said 

that  "the  want  of  tta  assessment  could  not 
be  cured  or  barred  by  the  sale."  This  Is, 
I  believe,  a  correct  statement  of  the  law. 

The  majority  further  contend  that  the  offi- 
cer making  the  sale  had  Jurisdiction  to  sell 
the  land  that  the  inclusion  of  the  Illegal  road 
tax  with  the  legal  taxes  was  merely  an  error 
In  exercising  his  Jurisdiction,  and  is  therefore 
a  mere  Irregularity.  It  is  said:  "The  void 
road  tax  was  only  a  small  fractional  part  of 
the  aggregate  taxes  for  which  tbe  sale  was 


made.  Tbe  other  tax  levies  were  valid. 
There  was,  therefore.  Jurisdiction  to  sell  the 
land  for  taxes,  and  if  the  road  tax  was  void. 
It  was  merely  an  error  in  the  exercise  of  Ju- 
risdiction, resulting  In  a  sale  for  more  than 
was  legally  due;  but  this  error  In  the  exer- 
cise of  Jurisdiction  is  a  wholly  different  thing 
from  an  absence  of  Jurisdiction."  I  cannot 
assent  to  this  reasoning.  It  erroneously  as- 
sumes that  the  officer  who  has  authority  to 
sell  is  clothed  with  general  authority,  and 
has  a  discretion,  and  that,  whether  he  pursues 
his  statutory  authority  or  not,  so  long  as  he 
makes  a  sale,  be  is  acting  with  authority. 
This  is  erroneous.  His  authority  Is  special. 
He  has  only  the  authority  given  him  by  tbe 
statute.  He  can  only  sell  at  tbe  time,  place, 
and  manner  provided  in  the  statutes  and  after 
giving  the  notice  required  by  the  statute  and 
for  taxes  legally  due.  Where  he  departs 
from  his  statutory  authority,  his  acts  are 
void ;  for,  unless  his  acts  are  authorized,  they 
bave  no  more  validity  than  the  acts  of  a 
stranger.  Tbl«  has  been  tbe  settled  law  ot 
this  country  ever  since  the  decision  of  Wil- 
liams V.  Peyton,  4  Wheat  (U.  S.)  76,  4  L.  Ed. 
518,  which  Involved  a  tax  deed,  and  in  wblcb 
Chief  Justice  Marshall  used  this  language: 
"As  the  collector  has  no  general  authority 
to  sell  the  lands  at  his  discretion  for  tbe 
nonpayment  of  the  direct  tax,  but  a  special 
power  to  sell  In  the  particular  cases  describ- 
ed in  the  act,  those  cases  must  exist  or  bis 
power  does  not  arise.  It  is  a  naked  power, 
not  coupled  with  an  interest  and,  in  all  such 
cases,  the  law  requires  that  every  prerequisite 
to  tbe  exercise  of  that  power  must  precede  its 
exercise;  that  the  agent  must  pursue  the 
power  or  bis  act  will  not  be  sustained  by  it" 
No  authority  exists  for  selling  land  for  taxes 
which  are  not  legally  due,  and  a  sale  for 
taxes,  a  part  of  which  Is  illegal.  Is  without 
authority  of  law,  and  is  void.  Such  is  the 
view  of  the  text-writers  (Blackwell  of  Tax 
Titles, '160;  Cooley  on  Tax'n  296  [2d  Ed.]  497; 
Burroughs  on  Tax'n  301;  Desty,  Taxation, 
972),  and  this  court  has  so  held.  (Le6  t. 
Crawford,  10  N.  D.  483,  88  N.  W.  97).  And 
our  opinion  In  the  case  Just  cited  Is  in  har- 
mony with  the  opinion  of  the  courts  general- 
ly. See  People  v.  Hagadom,  104  N.  Y.  616,  10 
N.  E.  891 ;  Poth  v.  Mayor,  161  N.  T.  16,  45 
N.  E.  872 ;  Buell  r.  Irwin,  24  Mich.  146;  Site- 
bee  V.  Stockle,  44  MIcb.  661,  7  N.  W.  160,  367 ; 
Hardenburgh  v.  Kldd,  10  Cal.  402 ;  Treadwell 
V.  Patterson,  61  Cal.  687;  Drew  v.  Davis,  10 
Vt  606,  88  Am.  Dec.  213;  Gamble  v.  Witty, 
65  Miss  26-36 ;  McLaughlin  v.  Thompson,  55 
III.  249;  Riverside  Co.  v.  Howell,  118  111.  266, 
262 ;  Gage  v.  Pumpelly,  116  U.  S.  464,  6  Sup. 
Ot  136,  29  L.  Ed.  449;  Kemper  v.  McClel- 
lend's  Est.,  19  Ohio,  824;  Elwell  v.  Shaw, 
1  Greenl.  (Me.)  839;  Huse  v.  Merrlam,  2 
Greenl.  (Me.)  376;  Wallingford  v.  FIste,  24 
Me.  386;  Worthen  v.  Badgett  82  Ark.  4®0; 
Parr  v.  Matthews,  50  Ark.  390,  8  S.  W.  Zt; 
Kimball  T.  Ballard,  n  Wis.  601,  88  Am.  Dec. 
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706;  Barden  r.  Superrlsora,  33  Wis.  447,  14 
Am.  Rep.  762 ;  Baker  t.  Supervlaora,  80  Wis. 
444.  See,  also,  tbe  opinion  of  the  Clrcnlt 
Conrt  of  Appeals,  Blghth  Clrcnit,  In  Alexan- 
der V.  Gordon,  101  Fed.  01,  41  a  O.  A.  228,  an 
Arkansas  case,  In  which  It  was  held  that 
each  a  sale  as  the  one  nnder  consideration 
was  void;  "that  the  sale  Itself  was  not  only 
Irregrnlar,  bat  void,  because  It  was  made  fi>r 
the  collection  of  a  tax  In  excess  of  the  amount 
which  the  county  court  was  authorized  by  the 
statutes  to  levy,  and  because  the  officer  who 
made  the  sale  was  without  jurisdiction  or 
anthorlty  to  effect  it."  And  It  was  also  held 
that  the  sale  was  not  protected  by  the  two- 
year  statute  of  limitations.  See,  also,  Cool^ 
on  Const  LIm.  (5tb  Ed.)  645. 

Tbe  foregoing  cases  fully  sustain  the  doc- 
trine laid  down  by  Judge  Cooley,  that  "A 
sale  for  anything  more  than  Is  lawfully 
chargeable  is  a  sale  without  Jurisdiction,  and 
therefore  void."  tJnder  this  rule,  it  must  be 
held  that  tbe  sale  in  question  Is  this  case 
was  void  for  Jurisdictional  reasons,  and,  as 
sucb,  the  statute  could  hare  no  curative  ef- 
fect Neither  could  it  bar  the  original  owner 
from  subsequently  asserting  in  court  the  in- 
validity  of  the  levy,  when  necessary  to  pro- 
tect his  property  rights.  In  what  I  have 
said,  I  do  not  wish  to  be  understood  as  as- 
senting to  the  view  that  a  statute  of  limita- 
tions will  in  any  case  validate  a  void  paper 
claim  like  a  void  tax  certificate,  or  that  even 
a  void  tax  deed  will  in  any  case  bar  the  rigbt 
of  the  true  owner,  who  is  In  possession  and  in 
the  enjoyment  of  all  his  rights,  from  urging 
tbe  Invalidity  of  a  sale  for  Jurisdictional  rea- 
sons. I  tliink  the  rule  is  quite  well  settled 
to  tbe  contrary.  This  question  Is  Involved  in 
Nind  V.  Myers,  100  N.  W.  335,  now  pending 
In  this  court  and  I  will  present  a  statement 
of  my  views  In  that  case. 

The  trial  court  held  that  the  several  tax 
sales  and  tax  deeds  set  up  in  defendant's 
answer  were  void;  and,  In  my  opinion,  tbe 
Judgment  In  this  respect  should  be  affirmed, 
and  relief  should  be  granted  to  the  defend- 
ant for  payments  made  at  the  sale,  and  for 
taxes  subsequently  paid,  according  to  the  pro- 
visions of  tbe  law  in  force  when  tbe  sales 
were  made,  as  hereinbefore  stated. 


NIND  V.  MYERS  et  aL 

(Sapreme  Coart  of  North  Dakota.    Hay  15, 
1906L    Rehearing  Denied  Oct  16,  1006.) 

1.  Taxation— Ckhtificate  of  Sale. 

A  certificate  of  sale  for  taxes,  under  chapter 
67,  p.  76,  Laws  1807  (section  1331  et  seq..  Rev. 
Codes  1S90),  is  not  void  on  its  face  because  of 
tbe  failure  to  erase  those  parts  of  tbe  blank 
form  which  were  designed  for  use  in  case  of  a 
sale  on  different  terms,  where  the  certificate  was 
otherwise  in  proper  form,  and  the  unerased  parts 
coald  not  mislead. 
2l  Sauk— Validitt  of  Salk— Evidence. 

Under  section  15,  c.  67,  p.  85,  Laws  1807 
(section  1345,  Rev.  Codes  ISSfd),  such  a  certifi- 
cate is  prima  fade  evidence  of  a  valid  sale  witlt- 


out  proof  of  a  precedent  judgment   (Young,  J,, 
dissenting.) 

3.  Same— BuBDEN  of  Proof. 

The  party  attackinK  such  a  certificate  has 
the  barden  of  showing  that  there  was  no  valid 
judgment    (Young,  J.,  dissenting.) 

4.  Same— Sale. 

The  provision,  in  the  "Woods  Law"  (chap- 
ter 67.  p.  76,  Laws  1807),  for  a  judgment  before 
a  sale  for  taxes,  was  merely  a  legislative  re- 
quirement and  was  not  inherently  or  constitu- 
tionally necessary  as  a  condition  precedent  to 
the  right  of  tbe  Legislature  to  authorize  a  sale 
of  the  proiierty  for  unpaid  taxes. 
6.  Same — Sale— Settin'}  Aside. 

A  sale  under  the  "Woods  Law,"  pursuant 
to  a  Judgment  apparentlv  valid,  bnt  in  fact  in- 
valid for  want  of  jurisdiction  in  the  court  to 
render  it,  cannot  be  avoided  in  an  action  com- 
menced more  than  three  years  after  the  sale, 
where  part  of  the  taxes  for  which  the  sale  was 
made  were  valid,  and  though  the  land  had  never 
been  occupied.    (Young,  J.,  dissenting.) 

6.  Same— Redeuftion  Notice. 

The  notice  of  the  time  when  the  right  to 
redeem  from  a  tax  sale  under  the  "Woods  Law" 
will  expire  may  be  mailed  at  tbe  residence  of  the 
certificate  holder,  even  though  that  residence  is 
not  within  this  state. 

7.  Same— AFFiDAvrr  of  Mailing. 

The  affidavit  of  mailing  such  notice,  filed 
with  the  clerk  of  court  pursuant  to  section  1344, 
Rev.  Codes,  1800,  is  competent  evidence  of  such 
mailing. 

8.  Same. 

When  the  land  is  In  fact  unoccupied.  It  Is 
not  necessary  to  state  that  fact  In  the  affidavits 
filed  pursuant  to  section  1344,  Rev.  Codes  1800, 
in  proof  of  service  of  the  notice  of  expiration 
of  the  time  to  redeem. 

0,  Same  — Tax  Sale  Cebtificatx  —  Redemp- 
tion. 

Tbe  party  claiming  title  under  a  tax  sale 
certificate  issued  pursuant  to  the  "Woods  Law** 
need   not  prove   that  no  redemption  has   been 
made. 
(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Stutsman 
County;  S.  L.  Olaspell,  Judge. 

Action  by  Louisa  M.  NInd  against  Valeria 
R.  Myers  and  William  H.  Beck.  Judgment 
tot  plaintiff,  and  defendants  appeal.  Re- 
versed, and  Judgment  ordered. 

Marlon  Conklln,  for  appellants.  John 
Knauf  and  Wicks,  Paige  ft  Lamb,  for  re- 
spondent 

ENQERUD,  J.  PlalntUr,  claiming  to  be 
the  owner  In  fee  of  a  tract  of  land  In  Stuts- 
man county  comprising  280  acres,  and  describ- 
ed as  the  S.  W.  M  and  the  B.  %  of  the  N. 
W.  %  and  the  N.  E.  %  of  the  N.  W.  %  of 
section  35,  In  township  137,  range  64,  brought 
this  action  in  statutory  form  to  quiet  her 
title  against  Valeria  R.  Myers,  William  H. 
Beck,  and  all  other  persons  unknown,  etc. 
Valeria  R.  Myers  and  William  H.  Beck  ap- 
peared and  filed  separate  answers,  each  of 
which  were  subsequently  amended.  Each  of 
said  defendants  claim  title  In  themselves  by 
virtue  of  numerous  tax  sales.  Tbe  trial  re- 
sulted in  a  Judgment  declaring  all  the  tax 
sales  void  and  quieting  the  title  in  plaintiff. 
Both  defendants  Join  in  an  appeal  from  the 
Judgment  and  demand  a  new  trial  of  tbe 
entire  caMi 
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It  Is  conceded  that  the  tax  deeds  under 
whicb  Valeria  R.  Myers  alleged  title  are 
▼old,  because  tbey  name  as  grantee  one  Da- 
vid Myers,  the  original  tax-sale  purchaser, 
who  had  died  before  the  execution  of  the 
deeds.  This  ippellant,  however,  claims  a 
lien  upon  the  land  by  virtue  of  the  tax  sale 
certificates  upon  which  the  void  deeds  were 
issued ;  she  bavlng  succeeded  to  tbe  rights  of 
the  tax  sale  purchaser.  The  record  discloses 
that.  In  attempting  to  describe  the  land  In 
the  assessment  roll  upon  which  her  tax 
sales  are  based,  the  assessor  made  use  of 
the  abbreviations:  "N.  E.  4  of  N.  W.  4., 
S.  2  of  N.  W.  2  and  S.  W.  4."  Upon  author- 
ity of  Power  v.  Bowdle,  3  N.  D.  107,  64  N. 
W.  404,  21  L.  R.  A.  328,  44  Am.  St  Rep.  511, 
and  Power  v.  Larabee,  2  N.  D.  141,  49  N.  W. 
724,  which  have  established  a  rule  of  proper- 
ty In  this  state,  we  are  constrained  to  bold 
that  there  was  no  assessment,  and  hence  no 
valid  tax  or  tax  sale,  because  there  was  no 
property  described.  Beggs  v.  Paine  (Just  de- 
cided) 109  N.  W.  322.  The  appellant  Beck 
claims  title  under  several  successive  tax 
sales  upon  which  deeds  have  been  Issued. 
He  also  claims  title  by  virtue  of  a  sale  of 
the  land  to  him  on  November  21,  1897,  by 
the  sheriff  of  Stutsman  county,  pursuant  to 
a  Judgment  rendered  against  tbe  land  for 
taxes  delinquent  prior  to  1895,  In  proceed- 
ings under  the  so-called  "Woods  Law"  (chap- 
ter 67,  p.  76,  Laws  1887).  In  support  of  his 
claim  of  title  imder  this  sale,  the  defendant 
Introduced  in  evidence  the  certificate  of  sale 
and  the  affidavits  on  file  with  the  clerk  of 
court  in  the  proceedings,  showing  service  of 
the  notice  of  expiration  of  tbe  time  for  re- 
demption. The  sufficiency  of  these  docu- 
ments as  evidence  of  the  facts  sought  to  be 
established  thereby  were  duly  challenged  by 
plalntifF  at  the  trial  for  reasons  which  will 
appear  in  tbe  subsequent  discussion  of  the 
case.  For  the  purpose  of  showing  that  the 
proceedings  were  void,  the  plaintiff  offered 
In  evidence  the  newspapers  attached  to  the 
affidavit  of  publication  of  the  notice  and  de- 
linquent list  on  file  with. the  clerk  of  court 
In  the  proceedings.  It  appears  therefrom 
that  the  land  was  not  clearly  described  in 
such  published  list  The  section,  township, 
range,  and  number  of  acres  were  properly 
stated,  as  well  as  the  name  of  the  owner, 
and  the  S.  %  of  the  N.  W.  %  was  sufficiently 
identified.  The  abbreviations  referring  to 
the  remainder  of  the  land  were:  "N.  E.  % 
N.  W.  V*  S.  W.  %."  Assuming  that  the  fact 
that  the  number  of  acres  was  stated  suffi- 
ciently shows  that  these  abbreviations  were 
intended  to  describe  200  acres.  Instead  of 
only  ten  acres,  we  are  still  confronted  with 
the  difficulty  that,  by  reason  of  tbe  absence 
of  punctuation  marks,  it  is  not  certain 
whether  the  entire  series  of  abbreviations 
refer  to  the  N.  E.  %  of  N..  W.  %  and  S.  ^ 
of  N.  W.  %  and  S.  W.  %,  or  whether  it  re- 
fers to  M.  W.  )4  of  &  W.  )4  and  S.  V&  of 


N.  W.  %  and  N.  B.  %.  The  entire  descrip- 
tion could  be  read  either  way,  and  yet  de- 
scribe a  single  tract  consisting  of  280  acres. 
We  are  not  prepared  to  say,  however,  that 
tbe  description  would  necessarily  be  bad.  If 
It  were  shown,  that  the  tract  In  question  was 
the  only  land  owned  by  Louisa  Nind  in  that 
section.  The  delinquent  list  describes  part 
of  the  land  in  question.  The  original  list  in 
the  Judgment  book  Is  not  in  evidence.  We 
must  assume  that  the  land  was  therein  pr<^ 
erly  described,  because  the  sheriff  was  guid- 
ed by  the  description  in  the  original  Judg- 
ment in  making  the  sale,  and  tbe  certificate 
of  sale  gives  a  correct  description  of  the 
land.  The  Judgment  was  therefore  on  its 
face  apparently  valid;  but  without  express- 
ing any  opinion  on  the  point,  we  shall  as- 
sume, for  the  purposes  of  this  case,  that  tbe 
Judgment  was  In  fact  void  for  want 'of  a 
clear  description  In  the  delinquent  list  or 
citation.  Tbe  plaintiff  also  proved  that  no 
certified  copy  of  the  Judgment  was  delivered 
to  the  sheriff  before  sale,  but  that  the  sheriff 
In  making  the  sale  used  the  original  Judg- 
ment book.  This  irregularity  was  not  fatal. 
State  Finance  Ck).  v.  Beck  (Just  decided)  109 
N.  W.  857. 

The  respondent  contends  that  the  certifi- 
cate of  sale  Is  void  on  Its  face.  The  certifi- 
cate was  made  out  on  a  blank  form  designed 
so  as  to  be  used  in  case  of  a  sale  either  for 
a  term  of  years,  or  to  a  fee-simple  purchas- 
er, or  to  tbe  county ;  It  being  intended  that 
the  sheriff  should  fill  up  the  proper  blanks 
to  suit  the  facts  and  strike  out  the  inap- 
plicable paragraphs.  In  this  case  all  the 
blanks  spaces  were  properly  filled  out  but 
the  officer  neglected  to  draw  a  line  through, 
or  otherwise  strike  out,  the  paragraphs  to 
be  used  In  case  of  a  sale  for  a  teiim  of  years 
or  to  the  county.  This  certificate  Is  In  the 
following  form: 

"Document  No.  8,210. 
"SherlfTs  Certificate  of  Sale  of  Real  Estate 
Tax   Judgment    State  of  North  Dakota, 
County  of  Stutsman — ss. :     No.  36. 

"I,  John  H.  Severn,  the  sheriff  of  said  coun- 
ty, do  hereby  certify  that  at  the  sale  of  lands 
pursuant  to  the  real  estate  tax  Judgment 
entered  In  the  district  court  of  the  county  of 
Stutsman,  on  the  7th  day  of  October,  A.  D. 
1898,  In  proceedings  to  enforce  the  payment  of 
taxes  delinquent  upon  real  estate  for  said 
county,  which  sale  was  held  at  Jamestown, 
In  said  county,  on  the  2lBt  day  of  November, 
A.  D.  1898,  the  following  described  piece — 
or  parcel —  of  land  situated  in  said  county 
and  state,  to  wit: 


Amount 

Sec- 

Town- 

Sold 

SnbdlTlBlon. 

tion. 

abip. 

Range. 

For. 

Northeast  quarter  of 

Northwest  quarter  and 

Souttiwest  quarter  and 

South  half  of  North- 

west quarter. 

ts 

m 

M     tcsa 
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— waa  offered  to  the  bidder  who  would  pAy 
the  amoont  for  which  the  same  was  subject  to 
be  (Mid,  for  the  ahorteet  term  of  years  In 
Bald  piece —  or  parcel — . 

"  #    (And  having  offered  to  pay 

and  having  paid  such  an  amount,  to  wit: 

The  Bum  of dollars  for  the  term  of 

years,  that  being  the  shortest  term  for 


wUch  any  person  offered  to  take  said  piece — 
or  parcel —  and  pay  said  amount:  I  do, 
therefore.  In  consideration  of  the  amount  so 
paid,  and  pursuant  to  the  statutes  In  such 
cases  made  and  provided,  let  the  said  piece — 

or  parcel —  of  land  to  the  said  for 

the  term  of years  from  the  date  here- 
of, subject  to  any  redemption  provided  by 
law.) 

"  !  (And  no  person  having  offt^red  to 
pay  such  amount  for  a  term  of  years,  I  did 
sell  the  fee  of  said  piece —  or  parcel —  of 
land  to  William  H.  Beck  for  the  sum  of 
sixty-eight  'Vioo  dollars,  that  being  the  high- 
est sum  bid  therefor;  and  he  having  paid 
such  sum,  I  do,  therefore.  In  consideration 
thereof  and  pursuant  to  the  statutes  In  such 
cases  made  and  provided,  convey  the  said 
piece —  or  parcel —  of  land  In  fee  simple  to 
the  said  William  H.  Beck,  his  heirs  and 
assigns,  forever,  subject  to  any  redemption 
provided  by  law.) 

**  1 1  (And  there  being  no  bidder  upon  that 
offer,  I  offered  the  fee  of  the  same  to  the 
highest  bidder,  and  no  one  bidding  upon  such 
an  offer  an  amount  equal  to  that  for  which 

said  piece —  or  parcel —  w subject  to  be 

sold,  the  county  treasurer  of  Stutsman  coun- 
ty bid  ha  the  same  for  the  county  at  such 

amount,  being  the  sum  of dollars.    In 

consideration  whereof  and  pursuant  to  the 
statutes  in  such  cases  made  and  provided,  I 
do  hereby  convey  said  piece —  or  parcel —  of 
land  In  fee  simple  to  the  county  of  Stutsman, 
state  of  North  Dakota,  and  Its  assigns,  for- 
ever subject  to  any  redemption  provided  by 
law.) 

"Witness  my  band  this  21  day  of  November, 
1898. 

"John  H.  Severn, 
"Sheriff  of  Stutsman  County,  N.  D. 

"[D.  S.  B^enue  Stamp,  10c.]" 

Upon  the  margin  the  following  notations 
appeared: 

"  #  Use  this  form  when  let  for  a  term  of 
years. 

"  !  Use  this  form  when  sold  in  fee  simple 
to  actual  purchaser. 

"II  Use  this  form  when  bid  In  for  the 
county." 

The  statute  requires  only  substantial  com- 
pliance with  the  prescribed  form.  The  fact 
that  the  two  paragraphs  designed  for  use  in 
case  of  a  sale  for  a  term  of  years  or  a  sale 
to  the  county  were  not  stricken  out  could 
not  possibly  mislead  or  render  the  certificate 
uncertain  In  meaning,  especially  In  view  of 
the  marginal  notes.  The  certificate  sets  forth 
all  the  facta  required  by  the  statutory  form. 
108N.W.— 22 


Respondent  maintains  that  the  certlflcata 
of  sale  is  of  no  avail  as  evidence  unless  It 
Is  shown  that  there  was  a  valid  Judgment 
authorizing  the  sale.  In  other  words,  It  is 
claimed  that  the  certificate  Is  not  prima  fade 
evidence  of  a  valid  sale  pursuant  to  a  valid 
Judgment.  This  question  was  decided  In 
Cruser  v.  Williams,  13  N.  D.  284,  100  N.  W. 
721,  and  we  are  satisfied  that  the  views  there 
expressed  were  correct  Whatever  eviden- 
tiary force  Is  possessed  by  the  certificate  is 
derived  from  section  1345,  Rev.  Codes  1899.- 
The  first  sentence  of  that  section  declares: 
"The  certificate  shall  la  all  cases  be  prima 
facie  evidence  that  all  the  requirements  of 
law  with  respect  to  the  sale  have  been  com- 
piled with."  If  this  were  all  of  the  section, 
there  would  be  much  force  in  respondent's 
contention  that  the  certificate  is  merely  evi- 
dence of  the  regularity  of  those  proceedings 
after  Judgment  which  the  law  requires  to 
be  observed  in  connection  with  the  sale.  The 
section  must  be  read  as  a  whole,  and  all  Its 
parts  construed  together.  So  read,  the  Intent 
of  the  Legislature  Is  unmistakable.  The  re- 
mainder of  the  section  Is  as  follows:  "And 
no  sale  shall  be  set  aside  or  held  Invalid  un- 
less the  party  objecting  to  the  same  shall 
prove  either  that  the  court  rendering  the 
judgment,  pursuant  to  which  the  sale  was 
made,  had  not  Jurisdiction  to  render  Judg- 
ment or  that  after  the  Judgment  and  before 
the  sale  such  Judgment  had  been  satisfied; 
and  such  certificate  shall  be  conclusive  evi- 
dence that  due  notice  of  sale  as  required 
by  this  article  was  given,  and  that  the  piece 
or  parcel  of  land  was  first  offered  at  such 
sale  to  the  bidder  who  would  pay  the  amount 
for  which  the  piece  or  parcel  was  to  be  sold 
for  the  shortest  term  of  years ;  and  the  valid- 
ity of  any  sale  shall  not  be  called  Into  ques- 
tion unless  the  action  in  which  the  validity 
of  the  sale  shall  be  called  In  question  shall 
be  brought  or  the  defense  alleging  its  In- 
validity be  interiwsed  within  three  years 
from  the  date  of  sale."  The  fact  that  the 
certificate  Is  made  conclusive  evidence  that 
due  notice  of  sale  was  given,  and  that  the 
land  was  first  offered  for  sale  for  a  term 
of  years.  Indicates  strongly  that  the  first 
sentence.  In  which  It  Is  declared  to  be  prima 
facie  evidence,  was  not  intended  to  apply  sole- 
ly to  proceedings  directly  connected  with  the 
notice  and  manner  of  conducting  the  sale. 
The  second  sentence,  however,  remov«s  all 
uncertainty  In  this  respect  because  It  ex- 
pressly puts  the  burden  of  showing  want  of 
Jurisdiction  upon  the  party  attacking  the  sale. 
It  would  be  absurd  to  hold  that  the  pur- 
chaser must  support  his  certificate  by  proof 
of  a  valid  Judgment  and  at  the  same  time 
assert  that  the  sale  must  be  presumed  to  be 
valid,  unless  the  objecting  party  proves  ab- 
sence of  Jurisdiction.  Furthermore  even 
want  of  Jurisdiction  Is  not  available  as  an 
objection  to  the  sale,  unless  urged  In  an 
action  brought  before  the  expiration  of  three 
years.    We  think  the  section  plainly  means 
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that  the  certlflcate  Bhall  be  taken  as  prima 
facie  evidence  of  a  valid  sale  based  on  a  valid 
Judgment;  that  It  may  be  attaclied  for  in- 
validity only  tor  want  of  Jurisdiction  In  the 
court  to  render  the  Judgment,  or  on  the 
ground  that  the  Judgment  had  tteen  paid  be- 
fore sale,  provided  one  or  the  other  of  those 
grounds  for  avoiding  it  are  established  by 
the  objecting  party  in  an  action  brought  with- 
in three  years  after  the  Judgment;  and,  if 
not  so  attacked,  the  certificate  becomes  con- 
clusive evidence  of  a  valid  sale. 

This  action  was  not  commenced  until  near- 
ly five  years  after  the  sale.  It  follows  that 
the  objections  urged  against  the  sale  by  re- 
spondent, even  if  we  assume  that  they  would 
have  been  fatal  to  the  sale,  if  urged  in 
tfane,  are  now  barred  by  lapse  of  time,  un- 
less the  limitation  feature  of  section  1845, 
Rev.  Codes  1899,  is  violative  of  some  con- 
stitutional provision  so  as  to  render  the  stat- 
ute wholly  void  or  Inoperative  as  a  bar  to 
the  objections  now  urged  by  respondent  The 
constitutional  power  of  the  Legislature  to 
limit  the  time  within  which  the  regularity 
of  tax  sales  or  tax  proceedings  may  be  at- 
tacked is  beyond  question.  As  we  said,  in 
the  case  of  Beggs  v.  Paine  (decided  at  this 
term)  109  N.  W.  322:  "The  primary  requi- 
sites to  the  validity  of  such  a  law  are  that 
some  right  of  the  person  sought  to  be  barred 
by  it  has  been  Invaded  or  denied,  for  which 
he  has  a  remedy,  and  that  a  reasonable  oppor^ 
tunity  to  avail  himself  of  the  remedy  Is 
afforded.  These  conditions  existing,  it  Is 
competent  for  the  Legislature  to  impose  upon 
such  person  the  duty  to  avail  himself  of  his 
remedies  within  the  given  time,  and  to  declare 
that  his  failure  to  do  so  shall  operate  as  a 
bar  to  any  relief."  It  is  obvious  that  this 
power  may  be  exercised  In  either  of  two 
ways;  either  by  an  ordinary  limitation  act 
barring  all  remedies  after  a  given  period, 
or  by  declaring  that  after  a  stated  time  a 
conclusive  presumption  of  regularity  shall 
arise  in  favor  of  the  proceeding  In  question. 
Beggs  V.  Paine,  109  N.  W.  322,  and  cases 
dted. 

Section  1346  Is  an  example  of  the  last-men- 
tioned method  of  exercising  the  power.  It 
purports  to  create  a  conclusive  presumption 
that  the  sale  was  in  all  respects  valid,  un- 
less attacked  with  a  given  period  of  time, 
and  does  not  require  adverse  possession  to 
set  the  limitation  period  In  motion.  Did  the 
Legislature  violate  any  constitutional  limita- 
tion of  its  powers  In  declaring  that  the  sale 
should  be  conclusively  presumed  to  be  valid 
after  three  years,  even  though  the  court  had 
no  Jurisdiction  to  render  Judgment  pursuant 
to  which  the  sale  was  held,  and  even  though 
there  had  been  no  adverse  possession  of  the 
land  by  any  one  claiming  under  the  sale? 
The  taxes  for  which  the  sales  under  -the 
"Woods  Law"  were  made  were  those  which 
bad  been  Imposed  prior  to  1895  and  which 
had  never  been  paid  or  collected  by  sales  of 
the  land  to  actual  purchasers.     The  taxes 


were  presumptively  valid.  By  this  act,  the 
state,  In  effect,  caused  actions  to  be  Institut- 
ed In  each  county  and  requited  all  perscma 
Interested  in  the  lands  to  come  forward  and 
either  pay  the  taxes  or  show  cause  why  a 
Judgment  of  the  district  court  should  not 
be  rendered  conclusively  establishing  the  va- 
lidity thereof.  It  must  be  borne  in  mind 
that  these  taxes  had  been  imposed  In  pre- 
vious years,  and  the  taxpayers  had  already 
had  ample  opportunity  to  contest  the  validity 
thereof.  Under  our  system  of  taxation,  real 
estate  taxes  are  charged  directly  upon  the 
land  taxed.  They  are  Imposed  each  year 
at  stated  times  and  places  fixed  by  general 
law.  Every  owner  of  land  subject  to  taxa- 
tion knows  that,  if  the  public  oflScers  do  their 
duty  according  to  law,  his  land  will  be  as- 
sessed and  taxed  each  year,  and  he  knows 
when,  where,  and  by  whom  each  step  in  the 
tax  proceedings  Is  to  be  taken,  and  whera 
the  public  record  of  each  step  in  the  proceed- 
ing can  be  found.  In  other  words,  inasmuch 
as  he  Is  chargeable  with  knowledge  of  the 
law,  he  is  chargeable  with  knowledge  that, 
presumptively  at  least,  an  attempt  has  been 
made  each  year  to  tax  his  land.  The  sale 
of  the  land  for  unpaid  taxes  Is  also  made  at 
certain  times  and  places  fixed  by  general 
law.  It  will  be  seen,  then,  that,  under  our 
system  of  real  estate  taxation,  a  landowner 
Is  not  dependent  upon  the  service  of  actual 
notice  for  Information  that  bis  land  has  been 
taxed,  and  when  and  where  It  will  be  sold 
for  taxes.  If  he  fails  to  pay.  He  has  ample 
opportunity  to  appear  before  the  officers  and 
boards  who  have  power  to  grant  relief  from 
grievances.  He  also  has  ample  remedies 
under  the  Oode  of  Olvll  Procedure  to  obtain 
relief  from  any  prejudicial  error  or  irregular- 
ity at  almost  any  stage  of  the  tax  proceed- 
ings while  it  Is  in  fieri.  Under  such  circum- 
stances. It  la  plain  to  be  seen  that  the  Leg- 
islature has  ample  power,  as  we  held  in 
Beggs  V.  Paine,  10©  N.  W.  322,  to  fix  a  rea- 
sonable time  within  which  a  person,  claim- 
ing to  have  been  aggrieved  by  a  tax  or  tax 
sale  of  real  estate,  should  make  his  objec- 
tion known  under  peril  of  being  forever 
barred.  A  Judgment  of  the  OQurt  was  not 
necessary,  nor  was  it  necessary  that  adverse 
possession  under  the  tax  sale  should  be  re- 
quired, or  even  constructive  possession.  Re- 
gardless of  possession,  actual  or  construct- 
ive, the  person  affected  by  the  tax  Is  charge- 
able with  knowledge  of  the  tax  proceedings, 
and.  If  they  were  Irregular,  he  had  ample 
remedies  and  abundant  opportunity  to  re- 
sort to  them.  If  he  falls  to  avail  himself 
of  his  remedies  In  a  reasonable  time,  be  Is 
in  no  position  to  complain  because  his  laches 
are  taken  to  be  conclusive  evidence  that  he 
has  no  grievance.  Beggs  v.  Paine,  109  N. 
W.  322,  and  cases  cited. 

It  follows  from  what  has  been  said  that 
the  Legislature  could  have  dispensed  with 
the  requirement  that  there  be  a  proceeding 
in  court  and  a  Judgment  before  the  sale,  and 


Digitized  by 


Google 


N.D.) 


NIND  V.  MYERS. 


839 


iuBtead  thereof  conld  have  declared  that,  nn- 
leaa  the  validity  of  these  old  taxes  was 
called  In  question  In  an  action  commenced 
before  a  glren  time  after  the  passage  of  the 
act,  the  taxes  appearing  in  the  list  should 
be  conclusively  presumed  to  be  Talld,  and 
the  lands  shonld  be  sold  therefor.  It  Is 
self-evident  that,  If  the  Legislature  had  pow- 
er to  dispense  with  the  proceedings  In  court. 
It  likewise  bad  the  power  to  declare  that 
the  absence  of,  or  any  Irregularity  In,  such 
intermediate  proceedings,  should  not  be  fatal 
to  the  sale.  The  act  was  approved  and  took 
effect  In  March,  1897.  It  required  the  pro- 
ceedings to  be  instituted  forthwith,  but  pro- 
vided that  no  sale  should  be  held  thereun- 
der until  after  November  1,  1897.  As  before 
stated,  under  our  system  of  real  estate  taxa- 
tion no  owner  of  land  afTected  by  the  act 
could  be  heard  to  say  that  he  did  not  know 
that  the  proceedings  would  be  instituted 
against  his  land  under  this  act,  if  he  had 
failed  to  pay  the  taxes  which  the  proceed- 
ings were  designed  to  enforce.  The  county 
authorities  were  required  to  Institute  an 
action,  and  It  was  not  only  the  privilege  but 
the  duty  of  any  person  interested  to  come 
forward  and  contest  the  validity  of  the  taxes 
in  that  proceeding.  The  proceeding  In  court, 
however,  was  not  so  much  for  the  benefit  of 
the  taxpayer  as  it  was  for  the  convenience 
of  the  county.  The  object  of  the  single  pro- 
ceeding in  court  against  all  the  delinquent 
land  was  evidently  to  secure  a  speedy  de- 
termination of  all  controversies  in  one  pro- 
ceeding, instead  of  having  a  multiplicity  of 
suits  Instituted  against  the  comity  or  state 
at  different  times  and  subject  to  the  delay  In- 
cident to  the  usual  rules  of  procedure.  To 
fmilier  safeguard  the  rights  of  taxpayers, 
boweve^,  the  privilege  was  extended  to  them 
to  contest  the  validity  of  the  taxes  or  of 
the  sale  at  any  time  within  three  years  after 
a  sale  under  the  judgment  If  they  oonid  show 
that  any  condition  prerequisite  to  the  court's 
jurisdiction  to  render  judgment  was  wanting. 
In  so  far  as  the  law  extended  this  privilege, 
it  was  an  act  of  grace,  and  not  the  recogni- 
tion of  any  absolute  right  of  the  persons 
adversely  affected  by  the  sale. 

A  sale  under  a  judgment  In  these  proceed- 
ings cannot  be  likened  to  the  ordinary  sale 
pursuant  to  Jndidal  proceedings.  In  such 
sales  the  right  to  sell  is  tMised  exclusively 
on  the  jurisdiction  of  the  court  to  rend^ 
the  Judgment  or  make  the  order  by  virtue 
of  which  the  sale  is  made.  If  the  judgment 
or  order  was  made  without  jurisdiction,  the 
sale  is  void,  and  no  legislative  flat  can  make 
it  valid.  Neither  can  cases  like  Marx  v. 
Hanthom,  148  U.  8.  172,  13  Sup.  Ct  608, 
37  Ii.  Ed.  410,  involving  tax  laws  like  the  Ore- 
gon statute  Involved  in  that  case,  have  any 
application  to  a  real  estate  tax  proceeding  In 
this  state.  That  case  Is  cited  and  distin- 
guished In  State  Finance  Co.  v.  Mather,  109 
N.  W.  3S0.  The  validity  of  a  tax  sale  like 
that  involved  here  does  not  depend  upon  the 


jurisdiction  of  the  court  to  render  judgment, 
except  BO  far  as  the  Legislature  has  seen 
fit  to  SO  declare.  The  judgment  was  a  mere 
Intermediate  step  required  by  statute  be- 
fore the  sale.  The  jurisdiction  to  sell  Is 
based  on  the  fact  that  the  land  was  liable 
to  a  tax  that  had  been  imposed.  If  the 
judgment  was  regularly  obtained,  it  would 
be  conclusive  evidence  that  there  was  a 
valid  unpaid  tax ;  but,  if  the  judgment  was 
rendered  without  Jurisdiction,  it  would  have 
no  effect,  and  in  that  event  the  tax  would 
stand  or  fall  as  it  might  prove  to  be  good 
or  bad.  So  far  as  any  constitutional  right 
Is  concerned.  It  was  Immaterial  whether  the 
court  had  jurisdiction  or  not  to  render  judg- 
ment The  land  was  sold  for  an  unpaid  tax 
which  was  presumptively  valid.  The  law 
afforded  the  respondent  ample  remedies  and 
abimdant  time  to  resort  to  them  to  attack 
the  sale,  If  it  was  invalid.  His  failure  to 
act  within  the  time  limited  is  a  complete 
bar  against  the  irregularities  he  now  com- 
plains of.  Had  the  claim  been  that  there 
was  no  unpaid  tax  for  which  the  Legislature 
conld  have  authorized  the  sale,  or  had  It 
been  shown  that  the  alleged  taxes  for  which 
the  sale  was  made  were  utterly  void,  in 
the  sense  that  they  were  beyond  the  reach 
of  any  curative  or  limitation  act  which  the 
Legislature  had  power  to  pass,  then  a  dif- 
ferent question  would  arise.  It  would  then 
be  a  question  not  merely  as  to  the  jurisdic- 
tion of  the  court  to  render  judgment,  but  of 
Jurisdiction  of  the  taxing  power. 

It  Is  evident  that  notwithstanding  the 
sweeping  language  of  the  statute,  there  might 
be  defects  shown  which  could  not  be  cured  by 
a.  statute  of  limitations  which  does  not  re- 
quire adverse  possession.  As  to  such  defects, 
this  section  would  be  of  no  effect  No  such 
defect  however,  Is  shown  in  this  case.  It  Is 
not  claimed  that  the  land  was  exempt  from 
taxation,  or  that  there  was  no  tax,  or  that 
the  tax  had  been  paid  before  tbe  sale.  The 
sale  was  made  for  the  taxes  of  two  differ- 
ent years.  No  question  Is  made  as  to  the 
validity  of  the  taxes  for  one  of  these  years. 
There  was  therefore  jurisdiction  in  the  Leg- 
islature to  authorize  a  sale.  Hence,  the  fact 
that  the  taxes  for  one  of  the  years  were 
void  would  not  vitiate  the  sale  after  the 
lapse  of  the  time  limited  for  questioning  it 
This  Is  not  in  conflict  with  any  of  the  sev- 
eral decisions  of  this  court  holding  that  a 
tax  sale  or  tax  deed,  void  by  reason  of  some 
jurisdictional  defect  cannot  become  valid  by 
mere  lapse  of  time.  Koberts  v.  Bank,  8  N. 
D.  604,  79  N.  W.  1(»9;  Power  v.  Kltchlng, 
10  N.  D.  260,  86  N.  W.  737,  88  Am.  St  Rep. 
691;  Swelgle  v.  Gates,  9  N.  D.  639,  84  N. 
W.  481,  and  others.  The  jurisdictional  de- 
fects, which  cannot  be  thus  barred  without 
adverse  possession,  consist  of  the  nonper- 
formance of  some  of  those  things  which  are 
Inherentiy  or  constitutionally  necessary  to  a 
tax  sale.  The  nonperformance  of  some  act 
which  is  not  inherently  or  constitutionally 


Digitized  by 


Google 


840 


109  NORTHWESTKBN  EBPOBTEB. 


(N.D. 


necessary  to  the  right  to  sell,  but  which  the 
Leglslatnre  In  Its  discretion  may  or  may  not 
require,  Is  not  a  "jurisdictional  defect,"  as 
that  term  Is  used  in  construing  and  applying 
statutes  of  this  character.  Roberts  v.  Bank, 
8  N.  D.  504,  79  N.  W.  1049.  The  language 
used  in  Eaton  t.  Bennett,  10  N.  D.  S46,  87  N. 
W.  188,  Is  inconsistent  with  this  statement, 
but  we  expressly  disapproved  It  in  State 
Finance  Co.  t.  Mather  (Just  decided)  109  N. 
W.  850. 

This  distinction  between  incnrable  juris- 
dictional defects  and  those  which  are  juris- 
dictional only  to  the  extent  that  the  Iieg- 
Islature  has  made  them  so  is  well  stated  by 
Judge  Finch,  In  the  opinion  denying  ttie 
petition  for  rehearing  in  Ensign  t.  Barse, 
107  N.  T.  329,  346,  14  N.  E.  400,  15  N.  E. 
401:  "Our  attention  is  called  to  the  case 
of  Shattnck  y.  Bascom,  105  N.  Y.  39,  12  N.  E. 
283.  We  there  held  a  defect  in  the  assess- 
or's affidavit  fatal  to  the  assessment.  We 
did  not  speak  of  the  defect  as  jurisdictional, 
though,  if  we  had,  no  collision  of  authorities 
would  have  resulted.  The  opinion  in  the 
present  case  is  careful  not  to  deny  a  possible 
fatal  result  of  the  defect,  although  It  is  rath- 
er formal  than  substantial,  but  for  the  cura- 
tive effect  of  the  statute  of  1882,  which  had 
no  parallel  in  any  form  In  the  facts  of  the 
cited  case.  In  the  opinion  then  delivered, 
the  defect  was  not  deemed  jurisdictional  in 
any  other  sense  than  the  modified  one  of  an 
essential  condition  under  the  law  as  It  stood. 
Whether  it  was  so  jurisdictional  as  that  the 
lieglslatnre  conld  not  have  dispensed  with 
It,  and  therefore  could  not  cnre  its  omission, 
is  a  very  different  Inquiry.  A  defect  may 
be  In  one  sense  jurisdictional  relatively  to 
the  authority  of  the  assessors  acting  under 
an  existing  law,  and  yet  not  so  aa  it  respects 
the  power  of  the  Leglslatnre  to  pass  a  statute 
curing  the  defect;  and  it  is  only  by  confus- 
ing these  two  things,  which  the  opinion  sep- 
arated, that  a  seeming  contradiction  can  be 
reached." 

In  each  of  the  several  cases  on  this  subject 
In  this  state,  it  will  be  found  that  the  court 
held  that  there  was  no  assessment,  or  that 
there  was  no  levy.  As  stated  above,  neither 
of  these  essentials  to  the  existence  of  a  tax 
could  be  barred  by  a  limitation  act  without 
adverse  possession.  Neither  does  this  deci- 
sion conflict  with  the  views  expressed  In  Em- 
mons County  V.  Bank,  9  N.  D.,  at  page  695, 
84  N.  W.  at  page  383.  That  was  an  attack 
upon  a  sale  under  the  "Woods  Law"  made 
within  three  years  after  the  sale,  and  the 
section  we  are  construing  had  no  application. 
We  fully  agree  with  the  views  expressed  In 
that  case  to  the  effect  that.  If  the  judgment 
was  void.  It  concluded  nothing  and  left  the 
parties  in  the  same  position  as  If  there  had 
been  no  adjudication.  The  same  is  true  In 
this  action.  We  are  assiunlng  for  the  pur- 
poses of  this  opinion  that  the  Judgment  is 
void  and  baa  no  effect  as  an  adjudication, 
and  hence  that  the  plaintiff  la  free  to  attack 


the  validity  of  the  sale  for  any  Jurisdictional 
defect  which  this  limitation  act  tn  questloD 
does  not  bar.  We  hold  merely  that  the  ren- 
dition of  a  valid  judgment  is  not  a  Juris- 
dictional act  inherently  necessary  or  required 
by  the  Constitution  as  a  condition  precedent 
to  the  right  of  the  Legislature  to  authorize  a 
sale  or  forfeiture;  but  is  merely  a  legislative 
requirement  having  only  such  force  and  ef- 
fect as  the  Legislature  has  seen  fit  to  give  to 
It.  It  Is  manifest  that  if  a  valid  Judgmoit 
was  an  Indispensable  condition  precedent  to 
the  right  to  sell,  then  this  limitation  feature 
of  the  "Woods  Law"  is  meaningless.  So  sale 
would  be  affected  by  the  limitation,  unless  it 
was  preceded  by  a  valid  Judgment  In  other 
words,  the  section  would  bar  attadu  apon 
those  sales  only  which  do  not  require  such 
protection.  Had  It  been  shown  that  the 
Judgment  was  void  on  its  face,  and  hence  af- 
forded no  ostensible  authority  to  sell,  a  dif- 
ferent question  would  be  presented. 

It  la  urged  that  the  Leglslatnre  has  no 
power  to  bar  the  rights  of  the  owner  of  nn- 
occnpled  land  to  question  the  validity  of  a 
tax  sale  without  adverse  possession  on  the 
part  of  the  tax  purchaser.  There  are  two 
cases  which  have  so  held  unqualifiedly.  In 
Oroesbeck  v.  Seeley,  13  Mich.  829,  343,  It  la 
said:  "A  person  who  has  a  lawful  right, 
and  Is  actually  or  constnictlTeiy  In  posses- 
sion, can  never  be  required  to  take  active 
steps  against  opposing  claims.  The  law  does 
not  compel  a  man  who  is  nnassailed  to  pay 
any  attention  to  unlawful  pretenses  which 
are  not  asserted  by  possession  or  suit  When 
such  a  title  is  set  up,  he  has  a  right  to  de- 
fend himself,  by  jury.  If  the  claim  Is  one 
of  common-law  cognizance,  or  otherwise  If 
of  a  different  nature.  But  to  hold  that  nn- 
der  any  circumstances,  a  man  can  be  de- 
prived of  a  legal  title  without  a  hearing,  la 
ImposBlblel  without  destroying  the  Mitire 
foundations  of  constitutional  protection  to 
property.  No  one  can  be  cut  off  by  limita- 
tion until  he  has  failed  to  prosecute  the  reme- 
dy limited,  and  no  one  can  be  compelled  to 
prosecute  when  he  is  already  in  possession  of 
all  that  he  demands."  In  Baker  v.  Kelly,  11 
Minn.  480  (Gil.  858),  this  doctrine  is  approv- 
ed. It  seems  that  both  in  Michigan  and  Minn- 
esota, when  these  decisions  were  rendered, 
there  was  no  action  maintainable  by  which 
an  adverse  claim  could  be  litigated,  unless  one 
party  or  the  other  waa  In  possession  of  or 
trespassed  upon  the  land.  Ejectment  would 
lie  only  In  case  of  disseisin.  A  suit  to  quiet 
title  could  be  maintained  only  by  one  In  poa- 
session.  Hence,  unless  the  original  owner 
was  in  possession,  or  the  tax-title  purchaser 
either  took  possession  or  trespassed  on  the 
premises,  there  was  no  action  maintainable 
by  the  original  owner  in  which  to  test  the  ad- 
verse claim.  If  there  was  no  remedy  avail- 
able to  test  the  adverse  claim.  It  la  plain  aa 
we  have  hereinbefore  said,  that  the  limita- 
tion law  would  sot  apply.    To  that  extent 
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we  agree  with  these  dedstons.  Bvt  we 
think  the  reasoning  which  we  quoted  above 
from  the  Michigan  case  la  as  unsound  in  prin- 
ciple aa  It  la  unsupported  by  authority,  ^le 
power  of  the  Legislature  la  denied  by  those 
decisions  to  Impose  upon  a  claimant  of  un- 
occupied land  the  duty  to  seasonably  chal- 
lenge an  adverse  claim  arising  under  a  tax 
sale  of  which  he  has  notice,  unless  the  ad- 
verse claimant  Invades  the  premises;  and  It 
Is  further  denied  that  the  Legislature  can 
make  such  neglect  to  challenge  the  known  ad- 
verse claim  conclusive  evidence  that  the  tax 
sale  waa  valid.  The  Legislature  has  plenary 
power,  and  all  Its  enactments  are  binding  up- 
on those  affected  by  them,  unless  the  act  Is  in 
contravention  of  some  state  or  federal  contti- 
tntlonal  limitation. 

It  Is  claimed  that  such  an  enactment  vio- 
lates the  constitutional  provisions  with  re- 
spect to  due  process.  What  element  of  due 
process  Is  lacking  In  such  an  enactment  In 
this  state?  As  already  shown,  the  landown- 
er has  at  least  constructive  notice  of  the  tax 
proceedings  and  the  sale;  and,  as  a  matter 
of  fact,  we  all  know  from  experience  that  It 
would  be  a  rare  case  Indeed  tn  which  the 
landowner  or  his  legal  representative  would 
not  have  actual  knowledge  that  the  sale  had 
been  made.  Under  our  system  of  procedure, 
there  are  ample  remedies  by  action  to  test 
the  validity  of  the  sale,  whether  the  land 
Is  occupied  or  not.  It  cannot  be  denied  that 
three  years'  time  afTords  abundant  opportuni- 
ty to  Invoke  them.  The  power  of  the  Legis- 
lature to  require  the  original  owner  of  un- 
occupied land  to  resort  to  an  available  action 
to  challenge  the  validity  of  a  tax  sale  of 
which  he  has  notice  is  sustainable  on  precise- 
ly the  same  principles  which  support  its  au- 
thority to  ripen  an  adverse  possession  Into 
conclusive  evidence  of  title.  A  tax  sale  Is  an 
official  act  which  Is  presumptively  valid, 
and  hence  prima  fade  divests  the  original 
owner's  title  and  right  to  possession.  So,  al- 
so, adverse  possession  has  the  same  effect  In 
either  case  the  landowner  is  chargeable  with 
notice  of  the  adverse  claim,  and  remedies  are 
available  to  him  to  attack  the  validity  of  the 
presumptively  lawful  adverse  title.  In  eith- 
er case  the  original  owner  has  the  burden 
of  showing  that  the  adverse  claim  is  invalid. 
It  violates  no  essential  of  due  process  of  law 
to  declare  that  the  presumptively  valid  ad- 
verse claim  shall  become  conclusive,  if  the 
landowner  neglects  to  challenge  It  within  the 
prescribed  time.  Whether  or  not  this  would 
be  true,  if  the  original  owner  had  retained 
actual  possession,  we  do  not  decide.  The 
land  In  question  Is  unoccupied. 

The  weight  of  authority  Is  opposed  to  the 
doctrine  expressed  in  these  cases  Just  men- 
tioned. In  Pennsylvania,  when  there  was  no 
actl<Hi  maintainable  under  the  procedure  of 
that  state,  if  the  land  was  unoccupied  it 
was  held  that  such  a  limitation  act  could 
not  apply  to  vacant  lands.  Wain  v.  Shears 
man,  8  Serg.  &  R.   (Pa.)   857,  11  Am.  Dec. 


824.  After  the  Legislature  had  provided  a 
remedy  In  such  cases,  the  limitation  was 
given  full  effect  whether  the  land  was  oc- 
cupied or  not  Robb  v.  Bowen,  9  Pa.  71; 
Stewart  v.  Trevor,  56  Pa.  874.  See,  alsoi, 
cases  in  Black  on  Tax  Titles,  I  498,  from 
WlBcoostn,  Iowa,  and  Kansas.  In  these 
states  it  was  held  that  the  original  owner  of 
unoccupied  land  was  barred  because  the 
grantee  in  the  tax  deed  was  in  constructive 
possession;  and  because  in  those  states  an 
action  was  maintainable  undw  such  dream- 
stances.  See,  espedally.  Hill  v.  Kridte,  11 
Wis.  442,  cited  In  Lefflngwell  v.  Warren,  87 
U.  S.  599,  17  L.  Ed.  261.  In  New  York  short 
statutes  of  limitation  substantially  the  same 
as  the  one  now  in  question  have  been  before 
the  courts  of  that  state,  and  have  been  uni- 
formly sustained.  Ensign  v.  Barse,  107  N. 
Y.  829.  14  N.  B.  400,  15  N.  B.  401;  People 
V.  Turner,  117  N.  Y.  227,  22  N.  B.  1022,  16 
Am.  St  Rep.  498;  Id.,  146  N.  Y.  451,  40  N. 
B.  400.  The  New  Yoife  decisions  on  this 
question  have  been  approved  by  the  United 
States  Supreme  Ckmrt  Turner  v.  People, 
168  C.  S.  90,  18  Sup.  Ct  88,  42  Lb  Ed.  892; 
Saranac  Land  Co.  v.  Rol)erts,  177  U.  S.  818, 
20  Sup.  Ct  642,  44  L.  Bd.  786.  Inasmuch  as 
this  question  is  a  federal  one  arising  under 
the  fourteenth  amendment  these  decisions 
must  be  followed,  evm  if  we  had  any  doubt 
(m  the  subject 

We  have  not  overlooked  the  numerous  Minn- 
esota cases  cited  by  counsel  in  support  of 
the  argument  that  a  void  Judgment  defeats 
the  limitation.  Sanborn  v.  Cooper,  81  Minn. 
310,  17  N.  W.  866;  Knight  v.  Alexander,  88 
Minn.  384.  37  N.  W.  796,  8  Am.  St  Rep.  675 ; 
and  others.  Although  the  limitation  provi- 
sions of  the  several  revenue  laws  of  that 
state  involved  In  those  decisions  were  sub- 
stantially the  same  as  the  section  of  the 
"Woods  Law"  in  this  state,  we  cannot  follow 
the  Minnesota  cases  on  this  question  without 
doing  violence  to  what  we  deem  to  be  elemen- 
tary prindples.  It  is  true  that  the  "Woods 
Law"  was  patterned  after  similar  laws  in 
Minnesota.  If  the  language  of  the  section  in 
question  were  at  all  doubtful  in  meaning, 
or  if  we  had  any  doubt  as  to  the  principles 
applicable  to  such  laws,  we  would  feel  con- 
strained to  follow  these  decisions  to  the  ex- 
tent that  they  purported  to  construe  the  law, 
even  though  they  did  not  colndde  with  our 
views.  The  section  In  question,  however.  Is 
plain  and  wholly  free  from  ambiguity  so  far 
as  the  limitation  feature  of  U  Is  concerned. 
There  is  no  room  for  Interpretation.  We 
must  give  effect  to  the  law  to  the  extent  that 
it  is  not  In  conflict  with  any  constitutional 
provision.  For  the  reasons  hereinbefore 
stated,  we  find  no  constitutional  objection  to 
its  application  to  the  facta  of  this  case.  We 
think  the  fallacy  of- the  Minnesota  cases  lies 
In  the  failure  of  that  court  to  notice  and 
give  effect  to  the  distinction  between  the 
Judgment  required  by  the  Legislature  in  the 
course  of  the  tax  proceedings  and  a  Judg- 
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ment  or  decree  In  an  ordinary  cItII  action 
or  proceeding. 

It  remains  to  consider  whether  the  re- 
spondent's right  of  redemption  had  been  ter- 
minated. The  "Woods  Law"  did  not  pro- 
vide for  any  tax  deed.  Section  14  of  the 
act  (section  1844,  Rev.  Codes  1899)  provides 
that  the  certificate  shall  operate  as  a  deed 
after  the  time  for  redemption  has  expired. 
Redemption  was  to  be  effected  by  payment 
to  the  connty  treasurer  of  the  amount  of 
the  purchaser's  bid  with  interest,  together 
with  subsequent  taxes.  Section  1350,  Rev. 
Codes  1899.  If  redemption  was  made,  the 
county  treasurer  was  required  to  execute 
and  deliver  to  the  redemptloner  a  certificate 
showing  the  fact,  which  certificate  could  be 
recorded  In  the  oflBce  of  the  register  of  deeds, 
and  the  original  or  the  record  thereof  was 
evidence  of  the  fact  of  redemption.  Section 
14  provides:  "That  the  holder  of  any  cer- 
tificate •  •  •  must,  ninety  days  preced- 
ing the  maturity  of  such  certificate,  give 
persona]  notice  to  the  owner,  if  a  resident 
of  the  state,  of  the  expiration  and  maturity 
of  such  certificate,  and  if  the  owner  is  a 
nonresident  of  the  state,  such  notice  may  be 
given  by  registered  letter,  addressed  to  such 
owner,  at  his  last  known  post  ofSce  address; 
and  In  case  the  property  covered  by  such  cer- 
tificate Is  occupied,  then  service  of  such  no- 
tice shall,  in  addition  to  the  foregoing  pro- 
visions, be  made  upon  the  person  In  pos- 
session thereof,  and  by  publication  of  notice 
of  the  maturity  of  such  certificate  in  some 
newspaper  published  In  the  county  where  the 
land  Is  situated,  or  otherwise  as  hereinbefore 
provided,  for  at  least  thirty  days  preceding 
the  expiration  and  maturity  of  such  certif- 
icate; and  the  owner  may  redeem  such  cer- 
tificate by  paying  the  amount  named  therein, 
together  with  accrued  interest  and  costs. 
Proof  of  notice  herein  provided  for  must  be 
filed  In  the  office  of  the  clerk  of  the  district 
court  prior  to  the  maturity  of  such  certifi- 
cate. The  fee  simple  of  any  piece  or  parcel 
of  land  named  in  any  certificate  shall  not 
vest  in  the  holder  thereof  until  the  notice 
provided  for  herein  is  given  and  due  proof 
thereof  filed  with  the  clerk  of  the  district 
court."  In  this  case  it  was  admitted  that 
the  plaintiff  was  a  nonresident  of  the  state, 
and  that  the  land  was  unoccupied.  The  af- 
fidavit of  William  H.  Beck,  which  was  filed 
with  the  clerk  of  court  November  17,  1900, 
In  proof  of  service  of  the  notice  of  expiration 
of  redemption,  shows  that  the  notice  was 
sent  to  respondent  by  registered  mall,  ad- 
dressed to  her  at  Detroit,  Mich.,  her  last 
known  post  office  address,  on  August  17, 1900. 
The  letter  was  mailed  at  Boston,  Mass., 
where  Beck  resides.  The  notice  describes  the 
land,  gives  the  date  of  the  sale,  the  amount 
bid,  the  number  of  the  certificates,  and  states 
that  the  time  to  redeem  will  expire  on  No- 
vember 21,  1900.  The  notice  is  clearly  suf- 
ficient   There  is  nothing  in  the  law  which 


requires  the  notice  to  l>e  mailed  at  a  post 
office  within  this  stateu  The  affidavit  of 
maillns  was  oompetoit  evidence  to  prove  the 
service.  The  proof  of  service,  required  by 
section  1S44  to  be  filed,  clearly  contemplates 
the  usual  proof  in  such  cases.  Section  5688, 
Rev.  Codes  1899,  makes  such  an  affidavit  com- 
petent evidence  to  prove  service  of  notice. 
It  was  not  necessary  to  file  with  the  clerk 
proof  that  the  land  was  unoccupied.  The 
law  merely  requires  that  proof  of  the  ser- 
vice of  the  notice  t>e  filed.  Whether  the 
service  as  proved  is  sufficient  or  not  dqiends 
upon  the  fact  whether  the  land  was  occupied 
or  not  It  is  admitted  that  it  was  unoc- 
cupied. 

It  Is  finally  contended  that  the  proof  is 
Insufficient  to  prove  title  because  the  defend- 
ant did  not  prove  that  there  had  been  no 
redemption.  If  the  sale  had  been  canceled 
by  redemption,  it  was  incumbent  on  plaintiff 
to  prove  that  fact  by  the  production  of  the 
certificate  of  redemption,  or  other  evidence. 
It  Is  no  more  Incumbent  on  the  tax  purchaser 
to  prove  nonredemptlon  than  it  would  be  for 
a  plaintiff  in  a  foreclosure  suit  to  prove  that 
the  mortgage  had  not  been  paid.  It  Is  not 
pretended  that  there  was  In  fact  any  re- 
demption, and  the  attempt  to  show  the  In- 
validity of  the  sale  is  In  effect  an  admission 
that  no  redemption  had  been  made.  The 
cases  of  Greve  v.  Coffin.  12  Minn.  345  (Oil. 
263) ,  100  Am.  Dec.  229,  and  Sbeehy  v.  Hinds, 
27  Minn.  259,  6  N.  W.  781,  are  not  in  point 
even  if  their  soundness  were  conceded. 
Those  cases  hold  that  the  proof  of  nonre- 
demptlon was  by  the  statute  there  Involved 
made  a  condition  precedent  to  the  right  to 
use  a  tax  deed  as  prima  facie  evidence  of 
title.  See  Stewart  v.  Colter,  31  Minn.  886, 
18  N.   W.  98. 

The  judgment  Is  reversed,  and  the  trial 
court  will  enter  Judgment  in  the  usual  form 
that  the  plaintiff,  Nlnd,  and  defendant  Myers 
have  no  estate  or  Interest  in  the  land,  and 
that  the  title  thereto  be  adjudged  to  be  in 
defendant  William  H.  Beck,  and  that  his 
title  be  quieted;  the  appellant  Beck  to  re- 
cover from  respondent  taxable  costs  and 
disbursements  of  both  courts. 

YOUNG,  J.  (dissenting).  I  am  unable  to 
agree  vrlth  the  conclusion  of  my  associates 
that  the  defendant  acquired  title  to  the  prem- 
ises in  question  through  the  proceedings 
under  the  void  tax  judgment  It  is  con- 
ceded that  the  title  to  the  premises  is  In 
the  plaintiff,  unless  It  was  divested  and  trans 
ferred  to  the  defendant  Beck  through  his 
purchase  at  the  tax  judgment  sale  on  No- 
vember 21,  1897,  and  the  plahitlflTs  failure 
to  redeem  therefrom.  So,  too,  it  Is  conceded 
that  the  tax  judgment  pursuant  to  which  the 
sale  was  made  was  void  for  want  of  notice. 
The  defendant  in  support  of  his  claim  of 
title,  offered  only  the  sheriff's  certificate 
I  and  proof  of  service  of  notice  of  expiration 
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of  the  redemption  period.  From  these  facts 
the  conclTulon  la  drawn  In  the  majority  opin- 
ion that  the  plaintiff  has  no  estate  In  or  title 
to  the  premises,  and  It  Is  adjudged  that  the 
title  la  In  the  defendant  This  conclusion 
rests  entirely  upon  section  15  of  chapter  67, 
p.  85,  Laws  1897  (section  1345,  Rev.  Codes 
1899).  The  opinion  holds  that  a  sherUTs  cer- 
tificate of  sale,  which  is  regular  upon  Its  face, 
is,  when  three  years  have  elapsed  from  the 
date  of  the  sale,  conclusive  evidence,  both 
of  a  valid  judgment  and  a  valid  sale,  or.  In 
other  words,  that  after  that  time  the  orig- 
inal owner  cannot  defend  lils  title  by  show- 
ing that  the  judgment  and  the  sale  pursuant 
to  which  the  sheriff's  certificate  was  Issued 
were  In  fact  void.  I  cannot  assent  to  this 
conclusion.  The  sale  In  question  was  made 
to  satisfy  a  tax  judgment  entered  under 
chapter  67,  p.  76,  Laws  1897,  commonly 
known  as  the  "Woods  Law."  It  was  a  judi- 
cial sale,  and  not  a  sale  under  the  general 
revenue  law,  and  was  made  to  satisfy  the 
alleged  tax  judgment  The  judgment  was 
void.  The  proi)erty  was  not  described  In  the 
published  notice  through  which  the  court  ac- 
quires jurisdiction  In  such  cases.  The  judg- 
ment was  therefore  entered  without  juris- 
diction, and  was  void.  This  Is  conceded.  I 
take  It  that  it  must  also  be  admitted  that 
the  sale  was  void  for  the  same  reason.  The 
rule  of  law  applicable  to  such  judgments 
and  sales  Is  stated  In  Freeman  on  Void  Ju- 
dicial Sales,  I  2,  as  follows:  "A  void  judg- 
ment order  or  decree,  in  whatever  tribunal 
it  may  be  entered.  Is  nothing.  All  acts  per- 
formed under  It  and  all  claims  flowing 
out  of  it  are  void.  Hence  a  sale  based  on 
such  a  judgment  has  no  foundation  In  law. 
It  must  certainly  fall."  See,  to  the  same 
effect  Kleber's  Void  Judicial  Sales,  ;§  194, 
462;  Borer  on  Void  Judicial  Sales,  }  488; 
Freeman  on  Judgments,  |  117;  1  Black  on 
Judgments  (2d  Ed.)  f  170,  and  cases  cited. 
The  conclusion  of  my  associntes  that  the 
original  owner  cannot  now  defend  his  title 
by  alleging  the  invalidity  of  the  sale,  and 
that  the  title  Is  now  In  the  purchaser  under 
the  void  tax  judgment  i>  based  upon  three 
propositions:  (1)  That  section  1345  makes 
the  sheriff's  certificate  of  sale  prima  facie 
evidence,  not  only  that  the  proceedings  con- 
nected with  the  sale  were  regular,  but  also 
that  the  judgment  was  regularly  rendered 
and  entered;  the  certificate  thus  establish- 
ing prima  fade  a  valid  judgment  and  a  valid 
sale.  (2)  That  the  latter  part  of  the  same 
section,  which  limits  attacks  upon  and  de- 
fenses against  such  sales  to  three  years,  ap- 
plies to  all  sales.  Including  sales  made  under 
void  judgments,  and  that  such  a  sale  sets 
the  statute  running  against  the  owner  and 
bars  his  right  to  defend  his  title  by  alleging 
the  Invalidity  of  the  sale  after  three  years. 
And  (8)  that  the  statute  as  thus  construed, 
and  as  applied  to  a  sale  like  that  here  In 
question,  is  valid.    I  am  unable  to  agree  to 


either  of  these  propositions,  and  will  give  my 
views  as  to  each  of  them,  in  the  order  In 
which  they  have  been  stated. 

First  as  to  the  evidentiary  force  of  the 
sherUTi  certificate:  The  majority  opinion 
holds  that  for  three  years  after  its  Issuance, 
it  Is  prima  facie  evidence,  and  after  that 
time  is  conclusive  evidence,  both  of  the  reg- 
ularity of  the  proceedings  connected  with  the 
sale,  and  of  the  regularity  of  the  rendition 
and  entry  of  the  judgment  I  do  not  find 
that  the  statute  gives  the  certificate  any  evi- 
dentiary force  whatever  as  to  the  judgment. 
Section  1345  declares  that  "the  certificate 
shall  In  all  cases  be  prima  facie  evidence 
that  all  the  requirements  of  law  with  re- 
spect to  the  sale  have  been  duly  complied 
with.  •  •  • "  It  does  not  declare  that  it 
Is  prima  fade  evidence  that  all  of  the  re- 
quirements of  law  with  respect  to  the  judg- 
ment have  been  complied  with.  The  certifi- 
cate has,  of  course,  only  such  force  as  Is 
given  to  It  by  the  statute.  The  statute  con- 
fines Its  evidentiary  force  to  the  require- 
ments of  law  with  respect  to  the  sale,  and 
we  are  not  warranted  In  extending  the  stat- 
ute by  construction  so  as  to  make  It  cover 
the  Judgment  The  judgment  Is  no  part  of 
the  sale  proceedings.  It  Is  antecedent  and 
independent;  essential,  It  Is  true,  to  a  valid 
sale,  but  Is  no  part  of  the  sale.  As  Is  well 
known,  chapter  67,  p.  76,  Laws  1897,  was 
adopted  almost  bodily  from  the  state  of 
Minnesota.  Many  of  Its  provisions,  Including 
the  successive  provisions  of  the  Minnesota 
statute,  corresponding  to  those  contained 
In  our  section  1345,  had  received  a  settled 
construction  in  that  state  long  prior  to  their 
adoption  here.  In  construing  a  correspond- 
ing section  of  the  Minnesota  statute.  In  San- 
bom  V.  Cooper,  81  Minn.  307,  17  N.  W.  856, 
the  court,  speaking  through  Judge  Mitchell, 
said:  "Defendant  offered  In  evlde'nce  a  cer- 
tificate of  sale  purporting  to  have  been  made 
pursuant  to  a  tax  Judgment  by  the  county 
auditor  •  •  •  to  the  admission  of  which 
plaintiff  objected  on  the  ground  that  no 
evidence  had  befen  offered  of  any  tax  judg- 
ment or  of  any  authority  to  the  auditor  to 
make  the  sale.  The  court  overruled  the  ob^ 
Jectlons  and  admitted  the  certificate.  •  •  • 
On  this  state  of  facts,  the  court  found  as 
conclusions  of  law  that  defendant  was  the 
owner  in  fee  simple  of  the  premises,  and 
that  plaintiff  had  no  interest  or  title  therein, 
and  ordered  judgm«it  accordingly.  The 
ground  upon  which  the  decision  was  put 
is  that  no  action  having  been  brought  to  set 
aside  or  test  the  validity  of  the  tax  sale 
within  five  years,  the  title  of  tht  purchaser 
at  such  sale  became  absolute  and  cannot  now 
be  questioned.  The  sale  was  made  under 
the  general  tax  law  of  1874,  as  amended  by 
Laws  1875,  p.  36,  c.  6,  <  30,  the  important 
provision  of  which  is-  as  follows:  'Sec  12o. 
Such  certificate,  or  the  record  thereof,  shall 
in  all  cases  be  prima  facie  evidence  that  a1^ 
the  requirements  of  the  law  In  respect  to 
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the  sale  have  been  compiled  with,  and  no 
sale  shall  be  set  aside  or  held  invalid  unless 
the  party  objecting  to  the  same  shall  bring 
his  action  to  set  aside  such  certificate,  or 
to  test  the  validity  of  such  sale  within  five 
years  from  the  date  of  the  sale.'  It  is  ele- 
mentary that,  according  to  the  common-law 
rale,  this  certificate  would  be  inadmissible 
without  proof  of  the  authority  of  the  au- 
ditor to  make  the  sale.  To  sustain  a  con- 
veyance executed  by  an  attorney  under  a 
power  of  attorney,  by  an  executor  under  a 
will,  by  a  sheriff  under  an  execution,  by  a 
guardian  or  administrator  under  an  ordo* 
of  court,  by  a  commissioner  under  a  decree 
of  court,  the  power  of  attorney,  the  will,  the 
judgment  and  execntlon,  and  the  decree 
must  be  first  produced  and  put  In  evidence. 
If  this  certificate  Is  prima  facie  evidence 
of  any  of  the  precedent  acts  necessary  to 
clothe  the  auditor  with  authority  to  sell.  It 
Is  only  so  by  force  of  the  statute,  and  only 
to  the  extent  It  Is  expressly  made  so.  But 
this  statute  only  makes  the  certificate  of  sale 
prima  fade  evidence  'that  all  the  require- 
ments of  the  law  In  respect  to  the  sale' 
have  been  complied  with,  but  not  of  the 
precedent  acts  necessary  to  authorize  the 
auditor  to  make  the  sale.  It  Is  not  made 
prima  facie  evidence  of  the  tax  judic^nent, 
which  is  the  source  of  his  authority  to  sell. 
This  would  have  to  be  first  proved  aliunde, 
as  before.  The  extent  of  the  effect  of  the 
statute  Is  mere!y  to  make  the  certificate 
prima  fade  evidence  of  the  regularity  of 
the  proceedings  connected  with  the  sale  It- 
self, such  as  the  giving  of  notice  of  the  time 
and  place  of  sale,  the  fact  of  sale,  and  that 
It  was  conducted  in  the  manner  required 
by  law,  and  the  like.  That  this  Is  the  ex- 
tent to  which  It  goes  Is,  we  think,  almost 
self-evident  from  the  language  of  the  stat- 
ute Itself.  •  •  •  The  defendant  Insists, 
however,  that  this  rule  Is  somehow  changed 
or  inapplicable,  from  the  fact  that  the  so- 
called  statute  of  limitations  has  run;  the 
action  not  having  been  brought  within  five 
years  after  the  sale.  But  this  is  not  a  ques- 
tion of  the  statute  of  limitations,  but  of  the 
comi)€tency  of  evidence.  How  can  the  fact 
that  the  statute  has  run  render  that  com- 
petent which  before  would  have  been  In- 
competent? The  trouble  Is  the  statute  is 
not  broad  enough  for  defendant's  purposes. 
It  needs  a  tax  Judgment  behind  It  to  set  it 
In  motion.  Until  she  proves  a  tax  Judgment 
authorizing  a  sale,  she  can  never  reach  a 
point  to  Invoke  the  application  of  the  stat- 
ute. See  Dawson  v.  Helmes,  80  Minn.  107, 
14  N.  W.  462.  Had  she  proved  such  a  Judg- 
ment, she  might  be  in  position  to  success- 
fully Insist  that  plaintiff  was  not  entitled  to 
have  the  sale  or  certificate  set  aside  on  ac- 
count of  an  omission  to  comply  with  any  of 
the  requirements  of  law  respecting  the  sale. 
But  the  case  now  stands  precisely  as  If  she 
had  Introduced  no  evidence,  because  she  has 
produced  no  competent  evidence." 


The  above  case  was  decided  In  1883,  and 
the  construction  there  announced  has  been 
repeatedly  reafiBrmed.  In  my  opinion  no 
reason  exists  for  not  following  it  The  rule 
which  governs  the  construction  of  a  statute 
adopted  from  another  state  is  familiar.  It 
win  be  presumed  that  the  Legislature  adopt- 
ed it  with  the  construction  which  had  been 
given  to  It  2  Lewis  &  Suth.  Stat  Con.  (2d 
Ed.)  I  404,  and  cases  dted.  In  adopting 
this  construction  we  are  giving  effect  to  the 
Intent  of  the  Legislature,  and  observing  a 
well-settled  rule  of  statutory  construction. 
26  (A.  &  E.  Enc.  Law,  100,  and  cases  cited. 
This  court  has  repeatedly  applied  this  rule 
of  construction  to  other  provisions  of  this 
same  act  Wells  Co.  ▼.  McHenry,  7  N.  D. 
246-268,  74  N.  W.  241;  Cass  Co.  v.  Security 
Imp.  Co.,  7  N.  D.  628,  635-637,  75  N.  W.  775; 
Emmons  Co.  v.  Lands,  9  N.  D.  683,  686, 
84  N.  W.  878.  Our  statute  shows  no  such 
change  of  language  as  would  suggest  an  In- 
tent that  it  should  have  a  different  meaning 
than  had  been  given  to  the  parent  statute. 
It  follows  from  this  view  that  the  defend- 
ant by  Introducing  In  evidence  only  the 
certificate  and  proof  of  notice  of  expiration 
of  redemption,  did  not  establish,  even  prima 
fade,  tltie  in  the  defendant  Proof  of  a 
valid  tax  Judgment  was  essential. 

The  majority  opinion  Is  In  error  in  stating 
that  "this  question  was  dedded  In  Cruser 
v.  Williams,  13  N.  D.  284,  100  N,  W.  721.- 
In  that  case  the  entry  of  the  tax  Judgment 
was  conceded  upon  the  record.  Having  been 
entered  by  a  court  of  general  Jurisdiction, 
the  presumption  of  regularity  arose  from  that 
fact  The  question  as  to  whether  the  oertifl- 
cate  standing  alone  is  proof  of  the  entry  was 
not  involved,  neither  was  It  discussed  or  de- 
cided. The  question  we  have  been  consider- 
ing, however,  in  no  event  is  decisive  In 
favor  of  the  majority  conclusion  in  this  case, 
tor,  as  previously  stated,  it  was  affirmatively 
shown  and  is  conceded  that  the  Judgment 
was  In  fact  void.  And  this  brings  me  to 
the  second  question,  which  relates  to  the 
latter  part  of  section  1846,  which  reads  as 
follows:  "And  no  sale  shall  be  set  aside 
or  held  Invalid,  unless  the  party  objecting 
to  the  same  shall  prove,  either  that  the 
court  rendering  the  Judgment  pursuant  to 
which  the  sale  was  made,  had  not  Juris- 
diction to  render  the  Judgment  or  that  after 
the  Judgment  and  before  the  sale  such  Judg- 
ment had  been  satisfied,  •  •  •  and  the 
validity  of  any  sale  shall  not  be  called  In 
question  unless  the  action  in  which  the  valid- 
ity of  the  sale  shall  be  called  in  question 
shall  be  brought  or  the  defense  alleging  the 
Invalidity  be  Interxrased  within  three  years 
from  tiie  date  of  the  sale.  A  sale  shall  be 
deemed  completed  within  the  provisions  of 
the  article  when  the  certificate  thereof  has 
been  issued  by  the  sheriff."  The  majority 
opinion  holds,  directly,  that  the  limitation 
feature  Just  quoted  to  applicable  to  sales 
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under  void  JudgmentB,  and  that,  pursuant  to 
Its  proylaiooB,  the  aheritt'e  certificate, 
coupled  with  a  notice  of  expiration  of  the 
redemption  period,  becomes  In  three  years  an 
unassailable  muniment  of  title,  which  Is 
thereafter  wholly  Impregnable  to  an  attack 
by  the  true  owner,  and  against  which  he 
cannot  urge  In  defense  of  his  possession  and 
title  that  the  Judgment  and  sale  were  in 
fact  void.  In  my  opinion  the  limitation  pro- 
vision of  the  section,  which  is  above  quoted, 
and  this  seems  to  be  the  basis  of  the  majority 
opinion,  has  no  application  to  void  sales  such 
as  this.  A  void  Judgment  is  no  Judgment, 
and  a  void  sale  is  no  sale.  Tbe  statute  does 
not  apply  to.  void  sales.  As  to  such  sales 
the  statute  does  not  commence  to  run,  for 
there  is  nothing  for  It  to  operate  upon. 
Such,  and  for  reasons  which  will  hereafter 
appear,  and  I  tblak  there  Is  no  exception. 
Is  the  construction  given  to  similar  statutes. 
This  construction  gives  effect  to  the  statute 
as  an  efTective  means  of  barring  attacks  for 
defects  in  the  proceedings  which  are  common- 
ly classed  as  irregularities,  and  does  not  take 
away  from  the  true  owner  the  right  to  urge 
that  the  sale  was  void  for  Jurisdictional 
reasons.  And,  by  thus  excepting  void  sales 
from  Its  operation.  Is  observed  that  ancient 
and  familiar  maxim  of  the  law,  which  is 
reaffirmed  in  section  BlOl  of  our  Code,  that 
"time  does  not  confirm  a  void  act"  And 
the  statute  is  saved  from  the  condemnation 
of  the  further  rule  that  even  the  Legislature 
cannot  Infuse  life  Into  that  which  is  dead. 
In  Sweigle  v.  Gates,  9  N.  D.  543,  84  N.  W. 
4S2,  this  court  said:  "It  Is  well  settled  that 
tax  deeds  which  are  upon  their  face  void 
for  Jurisdictional  reasons  do  not  operate  to 
start  the  statute  of  limitations  running;  and 
It  Is  also  well  settled  both  upon  principle  and 
authority  that,  where  an  officer  executing  a 
tax  deed  was  without  Jurisdiction  so  to  do, 
such  deed  will  not  start  the  limitation 
running,  even  if  the  deed  be  entirely  regular 
upon  its  face."  The  decisions  of  this  court 
are  In  harmony  upon  this  question.  Roberts 
V.  Bank,  8  N.  D.  504,  79  N.  W.  1049;  Sheets 
V.  Paine,  10  N.  D.  106,  86  N.  W.  117;  Hegar 
V.  DeGroat,  3  N.  D.  854,  56  N.  W.  150;  Eaton 
V.  Bennett,  10  N.  D.  346,  87  N.  W.  188; 
Power  V.  Hitching,  10  N.  D.  254,  86  N.  W. 
737,  88  Am.  St  Rep.  691.  So,  too,  In  Kansas 
a  void  deed  does  not  set  the  statute  in 
motion.  Shoat  v.  Walker,  6  Kan.  65,  75; 
Sapp  V.  Morrill,  8  Kan.  677,  685;  Taylor 
T.  Miles,  5  Kan.  516,  616,  7  Am.  Rep.  558; 
Bowman  v.  Ck>ckrill,  6  Kan.  337;  Hall's 
Heirs  V.  Dodge,  18  Kan.  277;  Hubbard  t. 
Johnson,  9  Kan.  632.  See,  also.  Miliar  v. 
Babcock,  29  Mich.  525;  Gomer  v.  Chaffee, 
6  Colo.  317;  Moore  v.  Brown,  11  How.  (U. 
8.)  414,  13  L.  Bd.  751;  Redfleld  T.  Parks, 
182  U.  S.  239,  10  Sup.  Ct  83,  33  L.  Ed.  831; 
Walker  v.  Turner,  22  V.  8.  541,  6  L.  Ed.  155; 
Kelly  V.  Herrall  (C.  C.)  20  Fed.  864;  Bannon 
V.  Bumes  (C.  C.)  89  Fed.  895.  This  also  was 
the  holding  of  the  United  States  Circuit 


Court  of  Appeals  for  the  Eighth  Circuit;  in 
a  case  arising  under  the  Arlcanaas  statutes 
(Alexander  v.  Gordon,  41  C.  C.  A.  228),  in 
which  It  was  held  that  a  sale  for  an  exces- 
sive amount  was  open  to  attack  after  the 
statutory  period,  upon  the  ground  that  the 
sale  was  void.  For  substantially  the  same 
reasons  as  controlled  in  the  cases  above  cited. 
It  was  held  under  an  early  statute  In 
Pennsylvania,  which  in  terms  commenced  to 
run  from  "the  sale,"  did  not  attack  and  com- 
mence to  run,  even  when  the  sale  was  not 
void,  until  the  tax  deed  was  Issued,  and  pos- 
session taken  under  it  by  the  purchaser. 
Wain  V.  Shearman,  8  Serg  &  R.  357,  11  Am. 
Dec.  624.  So,  In  Iowa,  It  was  held  that  a 
statute  which  In  terms  commenced  to  run 
from  "the  sale"  did  not  attack  imtll  the  tax 
deed  was  executed  and  recorded,  which  was 
three  years  later,  and  this  construction  was 
adopted  upon  the  ground  that  any  other 
construction  would  make  the  statute  "both 
unjust  and  unconstitutional."  BIdrldge  v. 
Kuehl,  27  Iowa,  160;  McCready  v.  Sexton, 
29  Iowa,  356,  4  Am.  Rep.  214.  The  decisions 
of  the  Supreme  Court  of  Minnesota  are  di- 
rectly in  point,  and,  in  my  opinion,  are  con- 
trolling. That  court  has  repeatedly  held.  In 
construing  the  statute  from  which  ours  was 
borrowed,  that  a  sale  under  a  void  tax  Judg- 
ment does  not  set  the  statute  of  limitations 
In  motion.  Sanborn  v.  Cooper,  31  Minn.  307, 
17  N.  W.  856;  Feller  v.  Clark,  36  Minn.  338, 

31  N.  W.  176.  Kipp  V.  Fenhold,  37  Minn. 
132,  33  N.  W.  697;  Knight  v.  Alexander,  38 
Minn.  384-388,  37  N.  W.  796,  8  Am.  St  Rep. 
675;  Smith  v.  Kipp,  49  Minn.  119,  125,  51 
N.  W.  656;  Whitney  v.  Wegler,  54  Minn. 
236-238,  55  N.  W.  027;  Famham  v.  Jones, 

32  Minn.  7,  19  N.  W.  83;  Holmes  v.  Loughren 
(Minn.)  105  N.  W.  558. 

The  recent  case  of  Holmes  v.  Loughren, 
supra,  Involved  substantially  the  same  ques- 
tions as  are  presented  In  this  case.  A  sale 
bad  been  made  under  a  tax  Judgment  which, 
like  the  Judgment  In  this  case,  was  void  be- 
cause of  the  insufficiency  of  the  description 
of  the  property  in  the  notice.  The  proceed- 
ings were  under  the  charter  of  the  city  of 
Duluth.  The  plaintiff,  the  tax  purchaser, 
relied  upon  a  three-year  statute  of  limita- 
tions. The  court  held,  in  accordance  with 
the  general  rule  and  Its  previous  decisions, 
that  "a  statute  of  limitations  Is  not  put  In 
operation  in  favor  of  a  party  claiming  under 
a  tax  Judgment  sale,  unless  there  Is  behind 
it  a  valid  tax  Judgment."  An  accurate  state- 
ment of  the  construction  which  has  always 
prevailed  in  Minnesota  will  be  found  In  the 
following  quotation  from  the  opinion  In  the 
above  case:  "The  provisions  of  the  charter 
of  the  city  of  Duluth  provided  that  no  tax 
sale  shall  be  set  aside  or  held  invalid,  unless 
the  action  in  which  the  validity  of  the  sale 
shall  be  called  In  question  be  brought  within 
three  years  from  the  Issuance  of  the  deed. 
It  Is  the  contention  of  the  plaintiff  that  this 
statute  prevents  the  defendant  from  now 
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questioning  the  valldlfy  of  the  tax  jadgment 
and  sale,  as  this  action  was  not  brought 
within  three  years  next  after  the  Issuance 
of  the  deed.  It  is  to  be  noted  that  this 
case  is  essentially  one  to  4etermlne  the 
title  to  the  lot  in  question,  that  the  defend- 
ant Is  the  absolute  owner  of  It  unless  his 
title  has  been  dlyested  by  the  tax  proceed- 
ings, that  his  fee  title  carries  with  It  the 
constructlTO  possession  of  the  lot;  and, 
further,  that  if  the  statute  applies  to  an 
action  of  this  liind,  and  Judgment  be  given 
for  the  plaintitr  that  he  and  not  the  de- 
fendant is  the  owner  of  the  lot,  the  de- 
fendant is  absolutely  deprived  of  his  prop- 
erty because  he  did  not  bring  an  action 
to  vindicate  his  right  to  the  continuance 
of  the  uninterrupted  enjoyment  of  his  prop- 
erty against  a  void  claim  existing  only  on 
paper.  If  statutes  of  this  kind  are  to  be 
codstrned  as  applicable  to  any  action,  no 
matter  what  its  form  may  be.  In  which  the 
title  to  the  property  will  be  finally  and  con- 
clusively determined  by  the  Judgment,  would 
they  be  constitutional?  Baker  v.  Kelley,  11 
Minn.  480  (Gil.  S58);  Feller  v.  Clark,  36  Minn. 
338-340,  81  N.  W.  175.  This  is  a  serious 
question  which  we  do  not  decide,  for  the 
reason  that,  no  matter  whether  the  statute, 
if  construed  as  applicable  to  actions  of  this 
Idnd  would  be  valid  or  not.  It  cannot  be  In- 
voked in  this  case.  A  statute  of  limitationa 
is  not  put  In  operation  in  favor  of  a  party 
claiming  under  a  tax  sale,  unless  there  is  a 
valid  tax  Judgment  behind  It  Where  there 
are  Jurisdictional  defects  in  tax  proceedings, 
the  recording  of  the  tax  deed  will  not  set 
limitations  running,  and  It  is  Immaterial 
whether  such  defects  appear  on  the  face  of 
the  deed  or  aliunde.  Jaggard  on  Taxation, 
744;  Sanborn  v.  Copper,  31  Minn.  307;  17  N. 
W.  856;  Feller  v.  Clark,  36  Minn.  338,  31 
N.  W.  176;  Kipp  v.  Fernhold,  37  Minn.  132, 
333  N.  W.  697;  Knight  v.  Alexander,  38 
Minn.  384-388,  37  N.  W.  796,  8  Am.  St  Rep. 
675;  Smith  v.  Kipp,  49  Minn.  125,  51  N.  W. 
656;  Whitney  v.  Wegler,  54  Minn.  235,  66 
N.  W.  927.  The  alleged  tax  Judgment  in  this 
case  was  void.  Hence  the  statute  does  not 
prevent  the  defendant  from  asserting  the 
invalidity  of  the  tax  sale." 

In  my  opinion,  no  reason  exists  for  refus- 
ing to  follow  a  construction  so  well  settled, 
and  this  without  regard  to  our  individual 
views  as  to  its  correctness.  In  following 
that  construction,  as  previously  stated  in  ref- 
erence to  another  part  of  the  same  section, 
we  give  effect  to  the  intent  of  the  Legislature, 
and,  as  we  have  seen,  it  is  In  harmony  with 
the  construction  which  this  court  and  the 
courts  generally  have  placed  upon  similar 
statutes.  An  examination  of  the  cases  will 
disclose  that  the  controllhig  reason  for  re- 
stricting the  operation  of  such  statutes  to 
voidable  sales  and  deeds,  and  exempting 
those  which  are  void  for  Jurisdictional  rea- 
sons, is  that  unless  they  are  thus  restricted. 


tbey  could  not  be  sustained.  And  this  pre- 
sents the  third  question :  Can  the  latter  part 
of  the  section,  which  limits  attacks  upon  and 
defenses  against  sales  to  three  years  from 
the  date  of  sale,  be  upheld,  as  applied  to  void 
sales,  or,  as  in  this  case,  to  a  sale  under  a 
void  tax  judgment?  In  the  majority  view 
there  is  no  constitutional  objecnon  to  this 
construction  and  application  of.  the  statute, 
and  that,  in  depriving  the  true  owner  ot  the 
right  to  defend  his  possession  and  tiUe  as 
against  the  void  Judgment  and  sale,  and 
confirming  the  title  of  the  tax  purchaser,  as 
is  done  In  this  case,  no  right  guarantied  to 
the  owner  by  the  Constitution  is  violated. 
It  Is  said  in  the  opinion  that  under  section 
1345,  "want  of  Jurisdiction  is  not  available 
as  an  objection  to  the  sale  unless  urged  in 
an  action  brought  before  the  expiration  of 
three  years,  •  •  •  "  and  that  If  the  sale 
is  not  attacked  before  that  time,  "the  cer- 
tificate becomes  conclusive  evidence  of  a  val- 
id sale,"  and  the  majority  held  that  th» 
Legislature  may  constitutionally  ^ect  this 
result  "by  declaring  that  after  a  stated  time 
a  conclusive  presumption  of  regularity  shall 
arise  in  favor  of  the  proceeding."  And  tlie 
question  is  squarely  presented:  'T>id  the 
Legislature  violate  any  constitutional  limita- 
tion upon  its  powers  in  declaring  that  the 
sale  should  be  conclusively  presumed  to  be . 
valid  after  three  years,  even  though  the  court 
bad  no  Jurisdiction  to  render  Judgment  pur- 
suant to  which  the  sale  was  made,  and  even 
though  there  had  been  no  adverse  possession 
of  the  land  by  any  one  claiming  under  the 
sale?"  This  question  my  associates  answer 
in  the  affirmative.  It  will  be  seen  from  the 
statement  in  the  majority  opinion,  and  it  is 
not  contended  otherwise,  that  If  the  plain- 
tUTs  title  is  divested,  it  is  solely  by  virtue 
of  the  legislative  declaration  contained  in 
section  1345.  It  is  not  pretended  that  it  was 
divested  by  the  proceedings  taken  under  the 
"Woods  Law,"  for  they  were  void.  This 
result  is  accomplished  by  the  legislative  fiat 
"declaring  that  after  a  stated  time  a  conclu- 
sive presumption  of  regularity  shall  arise  in 
favor  of  the  proceeding,"  thereby  making  the 
certificate  "conclusive  evidence  of  a  valid 
sale." 

Tliat  it  is  not  within  the  power  of  the 
Legislature  to  thus  pre-emptorily  close  the 
doors  of  the  courts  to  suitors,  urging  in  de- 
fense of  their  property  the  fact  that  the 
proceedings  by  which  it  is  being  taken  are 
void  for  Jurisdictional  reasons.  Is,  I  think, 
well  settled.  This  right  to  a  hearing  in  the 
courts  upon  such  a  question  is  guarantied 
to  them  by  section  13  of  the  state  Constitu- 
tion, which  declares  that:  "No  person  shall 
*  *  •  be  deprived  of  life,  liberty,  or  prop- 
ert  ywithout  due  process  of  law" — and  also 
by  the  corresponding  provision  of  the  federal 
Constitution.  This  right  the  Legislature  can- 
not take  away.  It  Is  sometimes  a  question  of 
some  difficulty  to  determine  whether  the  par- 
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tlcnlar  procedure  bj  which  the  property  of  a 
citizen  la  being  taken  la  or  is  not  "due 
process  of  law."  But  a  dlscnsslon  of  that 
question  Is  not  necessary  here,  for,  In  this 
case.  It  stands  confessed  that  the  act  which 
deprives  the  plaintiff  of  his  title  and  trans- 
fers It  to  the  defendant  Is  the  declaration 
of  the  LeglBlatnre  fonnd  In  section  1345,  as 
construed  by  the  majority,  that  this  shall 
be  done.  It  Is  not  claimed  that  the  land  was 
sold,  or  that  it  Is  being  taken  under  the  gen- 
eral revenue  law.  The  only  proceedings  tak- 
en were  under  the  "Woods  Law,"  and  they 
were  wholly  rold.  And  it  Is  conceded  that 
the  only  efficient  power  divesting  the  plaln- 
tUTs  title  Is  the  legislative  declaration  con- 
tained in  section  1345.  I  take  It  to  be  well 
dettled  upon  reason  and  authority  that  a 
legislative  act  which  In  effect  and  of  itself 
transfers  the  property  of  one  person  to  an- 
other. Is  not  "due  process  of  law."  The  fact 
that  a  tax  Is  Involved  does  not  alter  the  case. 
The  guaranty  to  the  citizen  of  the  protection 
of  due  process,  before  his  property  shall  be 
taken  from  htm,  is  not  merely  against  a  tak- 
ing by  another  person.  It  applies  to  a  tak- 
ing by  the  state  as  well  as  by  individuals. 
And  It  matters  not  that  the  purpose  of  the 
taking  was  to  satisfy  an  alleged  tax,  for 
the  taxing  power  Itaelf  must  observe  the 
rights  of  the  citizen  and  accord  to  him  "dne 
process  of  law."  If  this  were  not  so,  the 
constitutional  guaranty  of  dne  process  would 
alTord  but  scant  protection,  and  all  property 
would  be  held  subject  to  the  will  of  the 
Legislature.  But  this  Is  not  the  law  in  my 
Judgment,  and.  In  order  that  the  answer  to 
a  question  of  such  vital  Importance  may  not 
rest  upon  my  bare  statement,  I  will  quote 
from  the  opinions  of  others : 

Judge  Story,  in  his  commentaries  on  the 
Constltntion  of  the  United  States  (section 
1784),  says:  "It  seems  to  be  the  general 
opinion,  fortified  by  a  strong  current  of  Judi- 
cial opinion,  that,  since  the  American  Revolu- 
tion, no  state  government  can  be  presumed 
to  possess  the  transcendental  sovereignty  to 
take  away  vested  rights  of  property ;  to  take 
the  property  of  A.  and  transfer  It  to  B. 
by  mere  legislative  act  That  government 
can  scarcely  be  deemed  to  be  free  where 
the  rights  of  property  are  left  solely  depend- 
ent upon  a  legislative  body  without  any  re- 
straint" In  People  v.  Supervisors,  4  Barb. 
(N.  T.)  75,  it  was  said:  "Upon  principle,  as 
well  as  -upon  authority,  a  l^slatlve  act 
which  takes  away  the  vested  rights  of  prop- 
erty of  an  indlTldual  for  any  purpose 
*  *  *  is  to  be  adjudged  invalid  as  being 
above  the  power  and  beyond  the  scope  of 
legislative  authority."  And,  In  Lane  v.  Nel- 
son, 79  Pa.  407 :  "It  is  settled  by  a  current 
of  authority  that  the  Legislature  cannot  by 
an  arbitrary  edict  take  the  property  of  one 
man  and  give  it  to  another,  and  that  when 
it  has  atl«mpted  to  be  taken  by  a  Judicial 


proceeding  as  a  sheritTs  sale,  which  Is  void 
for  want  of  Jurisdiction,  It  is  not  In  the 
power  of  the  Legislature  to  infuse  life  into 
that  which  is  dead."  Likewise,  In  McDanl- 
els  V.  Correll,  19  111.  228,  68  Am.  Dec.  587: 
"It  is  not  within  the  power  of  the  Legis- 
lature to  make  a  void  foreclosure  valid. 
•  •  •  Upon  this  question  we  cannot  for  a 
moment  doubt  or  hesitate.  They  can  no 
more  Impart  a  binding  efficacy  to  a  void 
proceeding  than  they  can  take  one  man's 
property  from  him  and  give  It  to  another. 
Indeed,  to  do  one  is  to  accomplish  the  oth- 
er." See,  also,  in  Conway  v.  Cable,  37  111. 
82,  87  Am.  Dec.  240,  in  construing  a  curative 
act  and  its  effect  upon  a  void  tax  sale,  it 
was  said:  "To  give  It  force,  therefore, 
would  be  to  transfer  the  property  of  the 
former  owner,  not  by  force  of  a  valid  and 
binding  sale  for  taxes,  but  by  the  declared 
will  of  the  Legislature  that  his  title  should 
pass  from  him  and  vest  in  the  purchaser 
at  a  tax  sale  which  conferred  no  right  Oniis 
the  Legislature  has  no  power  to  do,  wheth- 
er by  direct  or  positive  action,  or  by  render- 
ing valid  and  binding  acts  which  were  nuga- 
tory." 

It  will  be  noted  that  section  1345,  as  con- 
strued by  the  majority  opinion,  Is  not  differ- 
ent from  statutes  which  declare  in  terms  that 
a  tax  sale  shall  be  conclusive  evidence  that 
all  steps  prerequisite  to  its  issuance  have 
been  taken.  It  Is  authoritatively  settled  that 
such  statutes  are  unconstitutional  as  applied 
to  Jurisdictional  steps,  and  they  are  sus- 
tained only  to  the  extent  of  during  "irregu- 
larities." This  court  BO  held  In  Dever  v. 
Cornwall,  10  N.  D.  123,  130,  86  N.  W.  227,  231, 
in  passing  upon  the  evidentiary  effect  of  a 
deed  issued  pursuant  to  a  sale  which  was  void 
for  want  of  sufficient  notice.  The  court  said: 
"Where  the  notice  of  sale  is  substantially  In- 
sufficient for  any  reason,  it  matters  not  that 
the  statute  declares  that  the  tax  deed  shall 
be  conclusive  and  shall  convey  title.  Such 
statutes  are  unconstitutional,  and,  If  upheld, 
would  operate  to  transfer  title  to  real  estate 
without  'due  process  of  law.' "  The  rule  as 
laid  down  In  Cooley,  Const  Lim.  464,  is  that: 
"A  statute  which  should  malce  a  tax  deed  con- 
clusive evidence  of  a  complete  title,  and  pre- 
clude the  owner  of  the  original  title  from 
showing  its  invalidity,  would  be  void,  be- 
cause being  not  a  law  regulating  evidence, 
but  an  unconstitutional  confiscation  of  prop- 
erty." And  so  the  courts  hold,  and  I  believe, 
without  exception.  Roth  v.  Gabbert,  123  Mo. 
29,  27  S.  W.  528;  Baumgardner  v.  Fowler, 
82  Md.  631,  34  Atl.  537;  McCready  v.  Sexton, 
29  Iowa,  356-385,  4  Am.  Rep.  214 ;  McNamara 
V.  Estes,  22  Iowa,  246-258;  Case  v.  Albee, 
28  Iowa,  277;  Groesbeck  v.  Seeley,  13  Mich. 
829;  Case  v.  Dean,  16  Mich.  12;  White  v. 
Flynn,  23  Ind.  46;  Corbln  v.  Hill,  21  Iowa, 
70 ;  Abbott  v.  Lindenbower,  42  Ma  162 ;  Id., 
46  Mo.  291 ;  Little  Rock  R.  R.  Co.  v.  Payne, 
33  Ark.  816,  34  Am.  Rep.  66;  Hand  T.  Ballon, 
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12  N.  T.  641;  Joslyn  t.  Bockwell,  128  N.  Z. 
S39,  28  N.  BV  604. 

The  settled  law  upon  this  subject  was 
Btated  by  Justice  Sblras,  in  Marx  ▼.  Han- 
thorn,  148  U.  S.  172,  13  Snp.  Ct  SOS,  37  L. 
Bd.  410,  in  the  following  language:  "It  is 
oompetoit  for  tbe  liCglslature  to  declare  that 
a  tax  deed  shall  be  prima  facie  evidence, 
not  only  of  the  regularity  of  the  sale,  but 
of  all  principal  proceedings  and  of  title  In 
the  purchaser ;  but  the  Legislature  cannot  de- 
prive one  of  bis  property  by  making  his 
adversary's  claim  to  it,  whatever  that  claim 
may  be,  conclusive  of  its  own  validity,  and  it 
cannot  therefore  make  the  tax  deed  conclu- 
sive evidence  of  the  holder's  title  to  the  land." 
It  Is  also  well  settled  that  statutes  which 
attempt  to  accomplish  this  same  result,  by 
declaring  that  after  a  fixed  time  the  title  of 
the  tax  purchaser  shall  be  unassailable,  are 
void  and  Inoperative,  as  against  one  whose 
possession  and  enjoyment  has  not  been  dis- 
turbed. Such  an  one  is  possessed  of  his  rights, 
and  the  state  cannot  declare  them  forfeited  to 
another  whose  claim  is  void,  merely  because 
he  declines  or  Is  imable  to  bring  suit  against 
the  holder  of  the  claim  within  a  fixed  period. 
The  rule  upon  this  question  Is  stated  in  Gool- 
ey  on  Const  Llm.  (5th  E!d.)  450,  as  follows: 
"One  who  Is  himself  in  the  legal  enjoyment 
of  bis  property  cannot  have  bis  rights  there- 
on forfeited  to  another  for  failure  to  bring 
suit  against  that  other  within  a  time  specified 
to  test  the  validity  of  a  claim,  wliich  the  lat- 
ter asserts,  but  takes  no  steps  to  enforce.  It 
has  consequently  been  held  that  a  statute, 
which  afttf  a  lapse  of  five  years  makes  a  re- 
corded deed  purporting  to  be  executed  under 
a  statutory  power  conclusive  evidence  of  good 
title,  could  not  be  held  valid  as  a  limitation 
law  against  the  original  owner  in  possession 
of  the  land.  Limitation  laws  cannot  compel 
a  resort  to  legal  proceedings  by  one  who  Is 
already  In  the  full  enjoymmt  of  all  he 
claims." 

Perhaps  the  leading  case  in  support  of  tbe 
rule  Just  stated  is  Oroesbeck  v.  Seeler,  13 
Mich.  329,  concurred  In  by  Judges  Campbell, 
Cooley,  and  Christlancy,  and  cited  In  the  ma- 
jority opinion.  In  that  case  the  court  recog- 
nized tbe  distinction  in  principle  and  effect 
between  limitation  laws  which  are  such  in 
fact  and  statutes  like  that  now  under  consid- 
eration, the  effect  of  which,  if  sustained,  is 
to  divest  title  solely  by  legislative  action.  In 
speaking  of  the  latter  class  of  laws,  the  court 
said:  "There  Is  no  principle  on  which  such 
legislation  can  be  maintained.  The  only  man- 
ner in  which  a  party  holding  a  lawful  and 
vested  right  In  property  can  be  prevented 
from  asserting  It  against  one  which  was  not 
lawful  In  its  inception  is  by  the  operation  of 
limitation  laws.  These  laws  do  not  purport 
to  take  away  existing  rights,  although  their 
operation  may  often  have  substantially  that 
result  But  they  are  designed  to  compel  par- 
ties whose  rights  are  unjustly  withheld  from 


them  to  Tlndlcate  their  claims  within  some 
reasonable  time.  If  a  perwBi,  who  has  been 
ousted  out  of  his  possession  or  dominion,  de- 
sires to  regain  It,  he  knows  that  he  must  ro- 
sort  to  those  means  which  are  furnished  by 
the  law,  either  by  the  peaceable  act  of  a. 
party  himself,  or  by  l^al  prosecution,  A. 
limitation  law  simply  requires  him  to  proceed 
and  enforce  these  rights  within  some  reason- 
able time  on  pain  of  being  deemed  to  have 
abandoned  them.  Such  laws  can  only  operate 
on  those  who  are  not  already  in  the  enjoy- 
ment and  dominion  of  their  rights.  A  person 
who  has  a  lawful  right,  and  is  actively  or 
constructively  in  possession,  can  never  be  re- 
quired to  take  active  steps  against  opposing 
claims.  The  law  does  not  compel  any  man 
who  is  unassalled  to  pay  any  attention  to  un- 
lawful pretenses  which  are  not  asserted  by 
possession  or  suit  When  such  a  title  is  set 
up,  he  has  a  right  to  defend  himself,  by  Jury 
if  the  claim  Is  one  of  common-law  cognizance, 
or  otherwise  If  of  a  difCerent  nature.  But 
to  hold  that,  under  any  circumstances,  a  man 
can  be  deprived  of  a  legal  title  without  a 
bearing,  is  Impossible  without  destroying  tbe 
entire  foundations  of  constitutional  protec- 
tion to  property.  No  one  can  be  cut  oft  by 
limitation,  until  he  has  failed  to  prosecute 
the  remedy  limited ;  and  no  one  can  be  com- 
pelled to  prosecute,  when  be  is  already  In  pos- 
session of  aU  that  he  demands.  This  statute 
does  not  purport  to  be  a  limitation  law.  It 
is  designed  by  its  express  terms  to  deprive 
persons  of  their  titles,  whether  in  posses- 
sion or  not,  by  mere  lapse  of  time.  If  the 
proceedings  to  sell  for  taxes  were  illegal,  no 
lapse  of  time  can  change  their  character,  and 
they  can  never,  therefore,  become  legal.  If 
the  tax  purchaser  obtains  possession  and 
holds  It  until  protected  by  a  limitation  law, 
he  then  becomes  safe,  not  because  his  tax 
title  is  any  more  regular,  but  because  the 
holder  of  the  better  title  has  become  inca- 
pable of  asserting  it  As  an  Illegal  tax  title 
is  a  nullity.  It  cannot  of  itself  divest  or  af- 
fect the  true  title  in  any  way,  and  the  true 
owner  cannot  be  lawfully  compelled  to  incur 
expense,  or  take  active  measures  to  get  rid 
of  It,  unless  he  sees  fit  But  if  be  becomes 
ousted,  whether  by  a  pretended  tax  title 
holder,  or  by  an  adverse  claimant  be  can 
only  secure  tbe  enjoyment  of  his  rights  by 
active  measures,  and  the  party  in  possession 
may  then  rely  on  such  possession  until  It  1^ 
lawfully  assailed,  by  suit  or  otherwise,  with- 
in the  period  of  limitation.  In  the  present 
case,  tbe  party  asserting  a  legal  claim,  against 
one  which  be  claims  to  have  been  Illegal,  is 
in  possession  as  a  defendant.  The  other 
claimant  is  the  actor  and  insists  that  wheth- 
er his  tax  title  was  legal  or  worthless  origi- 
nally, it  has  become  good,  although  the  de- 
fendant has  not  been  previously  ousted  and 
guilty  of  delay  In  enforcing  this  title.  If  this 
tax  title  can  be  thus  made  indefeasible 
against  a  title  In  possession,  by  mere  lapse  of 


Digitized  by 


Google 


».  D> 


NIND  T.  MTBBS. 


849 


time,  It  might  as  well  have  been  declared 
flo  originally.  It  would  in  either  case  be 
nothing  more  nor  less  than  deriving  one  of 
his  property  without  any  legal  process,  and 
is  simply  confiscation  by  ministerial,  and  not 
Judicial,  action." 

The  doctrine  laid  down  In  the  above  case 
was  approved  and  followed  in  Case  v.  Dean, 
16  Mich.  12,  and  received  the  apparent  ap- 
proval of  the  New  Xork  Court  of  Appeals 
In  Joslyn  v.  Rockwell,  128  N.  Y.  339,  28 
N.  E.  604,  and  was  expressly  approved  by 
the  Supreme  Court  of  Kansas  in  Taylor  v. 
Miles,  5  Kan.  302-311,  and  by  the  Supreme 
Court  of  Minnesota  in  Baker  v.  Kelly,  11 
Minn.  480  (Oil.  358),  and  in  Feller  v.  Clark. 
86  Minn.  338,  31  N.  W.  175.  In  Baker  v. 
Kelly,  as  In  Oroesbeck  v.  Seeley,  the  question 
was  whether  "the  Legislature  can  require 
a  person  who  Is  in  possession  and  uninter- 
rupted enjoyment  of  his  property  to  com- 
mence an  action  for  the  purpose  of  vindicat- 
ing bis  rights  or  silencing  adverse  claims 
thereto."  The  existence  of  any  such  power 
was  denied.  The  court  said:  "It  Is  for 
him  alone  to  determine  whether  It  Is  proper 
or  necessary  to  bring  such  suit,  and  his  de- 
termination or  action  In  the  premises  can- 
not prejudice  his  right  of  action  for  any  sub- 
sequent Injuries  or  wrongs.  Nor  can  the 
Legislature  make  his  failure  to  do  what  they 
have  no  right  to  require  a  bar  to  a  suit 
which  he  has  a  right  to  bring.  *  '  *  *  But 
suppose  It  Is  Intended  by  this  law  to  require 
the  original  owner  to  commence  an  action 
within  the  time  fixed,  or  be  forever  barred 
from  testing  or  questioning  the  validity  of 
the  assessment  or  sale.  Is  such  a  law  sanc- 
tioned by  the  constitution?  •  *  •  It  may 
be  admitted  that  It  is  competent  for  the 
Legislature  to  limit  the  Ume  within  which 
a  party  in  possession  may  commence  an  ac- 
tion under  our  statutes  to  remove  a  cloud 
from  his  title  or  silence  an  adverse  claim, 
but  that  It  may  require  him  to  bring  such 
action  as  a  condition  to  the  enjoyment  of 
his  property  In  the  enforcement  or  defense 
of  his  rights  Is  quite  a  different  thing.  It 
Is  not  necessary  for  a  party  In  the  enjoyment 
of  his  rights  to  Institute  any  proceedings 
against  an  adverse  claimant,  and  to  require 
blm  to  do  so  would  be,  In  many  cases.  Im- 
posing a  grievous  and  expensive  burden.  A 
law  requiring  a  party  to  take  such  action  is 
not,  nor  has  It  any  analogy  to  a  statute  of 
limitation.  Statutes  of  limitation  only  oper- 
ate as  an  extinguishment  of  a  remedy,  and, 
of  course,  can  have  no  application  to  a  party 
who  neither  seeks  nor  needs  a  remedy.  The 
Supreme  Court  of  Michigan,  in  Groesbeck  v. 
Seeley,  13  Mich.  329,  says:  "'Limitation 
laws  always  must  operate  to  compel  a  party 
to  enforce  or  prosecute  his  claim  within  a 
reasonable  time,  but  a  party  who  is  in  the 
enjoyment  of  his  rights  cannot  be  compelled 
to  take  measures  against  an  adverse  claim- 
ant, and  a  law  taking  away  the  rights  of  a 
par^  in  such  cases  is  an  unlawful  confisca- 


tion, and  in  no  sense  a  limitation  law.'  This 
position  is,  I  think,  tenable.  Prop^ty  in 
our  state  Is  not  held  subject  to  the  will  or 
permission  of  the  Legislature.  The  rights 
of  property  holders  are  fixed  and  guarded 
by  the  organic  law.  *  *  *  'Due  proceoa 
of  law,'  without  which,  the  Constitution  de- 
clares, a  person  shall  not  be  deprived  of 
life,  liberty  or  property.  Is  not  merely  an  act 
of  the  Legislature.  *  •  •  That  the  plain- 
tiff was  the  owner  of  the  land,  and  authoriz- 
ed to  prosecute  and  defend  in  the  courts  his 
rights  thereto,  is  admitted.  That  he  has 
been  deprived  of  either  bis  property  or  legal 
rights,  by  that  due  process  of  law  which 
'proceeds  upon  Inquiry  and  renders  Judg- 
ment after  trial,'  cannot  be  pretended.  If 
the  statute  should  be  sustained.  It  would 
effect  this,  for  a  person  Is  deprived  of  his 
property  and  legal  rights  when  he  Is  forbid- 
den to  test  or  question  the  validity  of  the 
title  of  an  adverse  claimant  The  statute 
would  deprive  a  person  of  his  property.  If 
he  falls  to  do  an  act  which  may  be  done  or 
omitted  without  any  violation  of  law,  and 
whlcl)  neither  his  duty  nor  interest  requires 
him  to  do,  and  makes  the  performance  of 
such  act  a  condition  to  his  right  to  sue  for 
or  defend  his  property  in  the  courts ;  where- 
as the  Constitution  declares  that  he  shall 
not  be  deprived  of  his  property  by  any  mere 
legislative  act,  and  that  he  shall  be  entitled 
to  'Justice  freely  and  without  purchase,  com- 
pletely  and    without   denial,    promptly    and 

without  delay,  conformably  to  the  laws.' 
•    *    • » 

Again,  In  Feller  v.  Clark,  Judge  Mitchell 
said:  "The  Legislature  cannot  require  a 
person  in  the  uninterrupted  enjoyment  of 
his  own  property  to  commence  an  action  for 
the  purpose  of  vindicating  his  right  against 
some  void  claim  existing  merely  on  paper, 
or  to  declare  that,  by  bis  failure  to  do  so, 
the  title  of  his  property  shall  vest  In  the 
holder  of  that  void  claim  who  has  never 
been  In  possession  under  It"  For  the  same 
reason,  the  Supreme  Court  of  Illinois  de- 
clared a  statute  unconstitutional,  which  re- 
quired that  one  not  in  possession,  but  who 
had  paid  taxes  for  seven  years  upon  unoc- 
cupied land,  under  color  of  title,  "shall  be 
deemed  and  adjudged  to  be  the  owner." 
Harding  v.  Butts,  18  IlL  503;  Newland  v. 
Marsh,  19  111.  376. 

In  Taylor  v.  Miles,  5  Kan.  302,  7  Am.  Rep. 
55S,  the  court  bad  under  consideration  a 
statute  which  prohibited  actions  to  avoid 
tax  sales  or.  deeds,  unless  commenced  "with- 
in two  years  from  the  time  of  recording  of 
the  tax  deed  or  sale,  and  not  thereafter."  It 
was  held  that  the  statute  did  not  apply  to 
void  sales  and  void  deeds.  The  court  said.  In 
part:  "Can  It  be  claimed  that  a  Judgment 
void  because  the  court  had  no  Jurisdiction, 
either  of  the  person  or  of  the  subject-mat- 
ter of  the  suit  can  be  made  good  by  lapse 
of  time,  or  by  any  statute  of  limitations? 
Would  not  such  a  claim  be  preposterous? 
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And  iB  a  tax  deed  a  subject  of  more  solem- 
nity, or  a  matter  to  be  treated  with  greater 
respect,  than  a  solemn  judgment  of  a  court 
of  record?  •  •  •  A  void  tax  deed,  found- 
ed- uiK>n  a  void  tax,  can  neither  create  title 
nor  draw  to  its  bolder  the  constructive  pos- 
session of  the  property.  It  Is  void  for  all 
purposes.  The  original  owner  still  continues 
to  hold  the  absolute  and  paramount  title, 
both  in  law  and  equity,  and  to  hold  the  con- 
structive possession  of  the  property.  *  •  * 
It  is  conceded  that  statutes  of  limitations 
are  now  everywhere  upheld,  that  they  are 
considered  favorably  as  statutes  of  repose; 
but  it  does  not  therefore  follow  that  every- 
thing that  may  be  called  a  statute  of  limita- 
tions, Is  a  statute  of  limitations,  nor  that 
statutes  of  limitation  shall  be  applied  where 
tbey  can  have  no  possible  application. 
*  *  *  tTp  to  the  last  moment  before  the 
statute  bad  completely  run,  the  plaintiff  had 
no  title,  no  possession,  either  actual  or  con- 
structive, no  property,  no  right  of  any  kind 
to  the  land;  and  the  next  moment,  when  the 
two  years  had  elapsed  and  the  statute  had 
completely  run,  the  plalntifT  was  left  In 
the  same  condition  as  be  was  before,  with 
the  same  rights  and  tfie  same  property  that 
he  had  before,  and  no  more,  and  secure  (as 
he  was  before)  from  any  action  to  recover 
anything  back  from  blm.  If  It  is  Intended 
by  the  statute  to  compel  a  man  to  sne  be- 
fore he  Is  injured,  If  It  is  Intended  to  com- 
pel him  to  commence  an  action  for  the  recov- 
ery of  his  land  while  he  Is  in  the  full  posses- 
sion and  enjoyment  of  the  same,  and,  in  de- 
fault thereof,  If  it  is  intended  to  take  his 
property  from  blm,  and  during  the  same 
minute  give  it  to  another.  It  is  a  statute  of 
confiscation,  and  not  a  statute  of  Iimltatl<m. 
Groesbeck  v.  Seeley,  18  Mich.  329;  Baker  v. 
Kelly,  11  Minn.  480  (Gil.  358).  Such  a  stat 
nte  conld  not  be  upheld.  The  Legislature 
cannot  say  that  a  man  shall  do  a  thing  that 
they  have  no  right  to  compel  him  to  do,  and 
then  say,  if  he  does  not  do  It,  he  shall  forfeit 
bis  estate." 

Up  to  the  present  time  the  principle  an- 
nounced in  Groesbeck  v.  Seeley  has  been  ap- 
proved, I  believe,  wherever  referred  to.  1 
know  of  no  court,  where  the  question  has 
been  presented,  which  has  withheld  Its  ap- 
proval. -  It  appeals  to  me  as  sound,  and  is 
founded  on  the  plain  principles  of  natural 
Justice,  and  should  be  adhered  to.  I  cannot 
assent  to  the  view  that  the  Legislature  has 
the  power  to  forfeit  one's  property  to  a 
void  claimant,  because  the  owner,  who  is  in 
possession  of  his  rights,  does  not  see  fit  to 
commence  a  lawsuit  within  a  specified  pe- 
riod, and  yet  that  is  what  is  done  in  this  case. 
This  Is  not  taking  property  by  due  process 
of  law,  but  by  the  flat  of  the  Legislature. 
If  the  Legislature  has  the  power  to  effect 
this  result  in  this  case,  it  has  In  all  cases, 
and  all  property  is  held  subject  to  be  for- 
feited to  the  holder  of  void  claims  without 
the  Judgment  ef  a  court  and  by  legislative 


action  alone.  It  is  a  misnomer  to  call  such 
statutes  statutes  of  limitation.  If  named 
from  their  purpose  and  effect,  they  should  be 
called  "statutes  abolishing  defenses  and  mak- 
ing valid  void  claims,"  or,  as  named  by  the- 
Kansas  court,  "statutes  of  confiscation."  It 
follows,  in  my  opinion  at  least,  that  section 
1846  should  be  held  to  be  inapplicable  t» 
void  sales  such  as  this,  and  for  the  two  rea- 
sons already  stated — (1)  because  that  was 
the  construction  given  to  it  before  we  adopt- 
ed It,  and  Is  also  the  general  construction 
given  to  such  statutes,  and  (2)  for  this 
reason  that,  as  applied  to  void  sales,  it  can- 
not be  nphdd.  The  sale  In  this  case  was  ut- 
terly void,  and  a  sale  Is  a  Jurisdictional 
prerequisite  to  the  passing  of  title.  The 
legislature  cannot  declare  valid  that  which 
Is  void,  and  thus  preclude  Judicial  inquiry. 
The  sale  was  void  for  want  of  a  Judgment, 
and  the  consequoit  want  of  authority  In  the- 
officer  who  attempted  to  make  it  It  was 
also  void  for  another  reason.  The  amount 
for  which  the  sale  was  made  included,  be- 
sides the  tax  for  one  year,  which  the  ma- 
Jotity  assume  was  valid,  the  costs  of  Hie 
void  Judgment  and  a  tax  for  one  year,  which 
it  Is  conceded  was  void.  The  Legislature 
could  not  authorize  a  sale  for  these  lUegral 
Items.  Alexander  t.  Gordon,  101  Fed.  01, 
41  C.  O.  A.  228,  23&  See  cases  cited  on  the 
point  in  the  dissenting  opinion  in  BeggS  v. 
Paine  (filed  herewith)  lOe  N.  W.  S22.  It  wilt 
hardly  be  claimed  that  the  Legislature  has 
the  power  to  declare  a  sale  valid  which  It 
could  not  authorize,  and  such  a  sale  Is  not 
cured  by  a  statute  of  limitations.  See  cases 
cited. 

The  trial  court  held  that  the  defokdant 
acquired  no  right  through  the  void  sale  of 
November  21,  1897,  and  upheld  the  plaintiff's 
title.  For  the  reasims  I  hare  stated,  I  think 
the  Judgment  was  right  and  should  be  af- 
firmed. Upon  the  qnestions  considered  In  the 
majority  opinion  other  than  those  I  have 
referred  to,  I  ccmcnr  In  the  conclusioa  oT 
my  associates. 


STATE  FINANCE  00.  ▼.  MATHER. 

(Supreme  Court  of  North  Dakota.    May  IB, 
1906.) 

L  Taxattor  —  AsBEBSUENT  —  Dksobiftior  of 

Pbopsbtt. 

A  sufficient  description  of  the  property  in- 
tended to  be  assessed  and  taxed  is  Inherently  es- 
sential to  a  valid  tax. 

[Ed.  Note.— For  cases  In  point,  sea  vol.  46^ 
Cent.  Dig.  TaxaUon,  H  7U-T19.] 

2.  Sake. 

The  term  "East  middle"  of  a  given  town  lot 
is  unintelligible. 

[Ed.   Note.— For  cases  In  point,  see  vol.  46, 
(3ent.  Dig.  Taxation,  !{  722-730.] 

8.  STATTTES— TlTUt  OF  AOTIOK. 

Chapter  165,  p.  220,  Iawb  1901,  amendhir 
section  12^,  Rev.  Codes  of  1890,  U  constitution- 
al.   It  is  a  valid  limitation  aet,  and  its  title  is 

sufficient. 
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4  Taxation— AsBKSsnifT  Roll. 

The  failure  to  attach  to  the  aiseannent  roll 
the  prescribed  assessor's  affidavit  does  not  in- 
validate a  tax  sale  of  real  property  made  under 
the  revenue  law  of  1897.  (Toung,  J.,  dissent- 
ing.) 

[Ed.  Note.— For  cases  In  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {f  747,  1470-1473.1 

6.  Same— VKBincATioii  of  Roll. 

The  verification  of  the  aasessment  roll  by 
the  assessor  is  merely  a  legislative  requirement 
which  is  neither  inherently  or  constitutionally 
essential  to  an  assessment;  and  objection  to  a 
tax  sale  nnder  the  tax  law  of  1887  for  snch  ir- 
regnlarity  is  barred  by  section  1263,  Revised 
Codes  of  1899.  Eaton  ▼.  Bennett,  10  N.  D.  .346, 
87  N.  W.  188,  disapproved.  (Young,  J.,  dis- 
senting.) 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Taxation,  t  747.] 

&  APPBAL— AbSTBAOT— PlUESiniFTIONa. 

In  the  absence  of  proper  objection  this  court 
will  presume  that  the  abstract  on  appeal  is  cor- 
rect and  was  properly  prepared. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {(  3804r-380e.] 

7.  Sauk. 

This  mle  will  b«  relaxed  wily  in  exceptional 
cases. 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  3804-8806.] 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Grand  Forks 
County ;  C.  J.  Flsk,  Judge. 

Action  by  tbe  State  Finance  Company 
against  A.  C.  Mather.  Judgment  for  plaintiff, 
and  defendant  appeals.    Modified. 

J.  B.  Wlneman,  State's  Atty.,  and  B.  O. 
Skulason,  Asst  State's  Atty.,  for  appellant 
Cbarles  M.  Cooley  and  Wicks,  Paige  &  Lamb, 
for  respondent 

ENOERUD,  J.  This  is  an  action  In  statn- 
tory  form  to  determine  adverse  claims  to 
two  tracts  of  dty  property.  Tbe  defendant, 
Mather,  sets  up  In  bis  answer  numerous 
tax  sale  certificates  under  wblcb  he  claims  to 
bave  valid  liens  iQwn  each  of  the  tracts  de- 
scribed In  the  complaint  The  trial  court 
held  ail  tbe  tax  sale  certificates  invalid, 
and  Judgment  was  entered  to  that  effect 
The  defendant  appealed  from  the  Judgment, 
and  demands  a  trial  de  novo. 

One  of  the  tracts  Involved  is  a  piece  of 
ground  22  feet  wide  extending  across  two 
platted  lots.  In  the  several  tax  sale  cer- 
tlflcates  which  defendant  asserts  cover  tbe 
above-mentioned  tract  tbe  description  of  the 
land  sold  is  as  follows:  "Orand  Forks  City, 
O.  T.,  East  middle  22  feet,  lot  9,  block  21." 
Even  if  we  could  assume  that  "O.  T."  means 
original  townslte,  we  are  at  a  loss  to  know 
what  is  meant  by  the  "East  middle"  of  a  tract 
of  land,  and  counsel  have  not  enlightened  us. 
The  assessments  upon  which  these  certificates 
are  based  use  the  same  terms  in  describing 
the  land  assessed.  The  description  Is  meaning- 
less, and,  if  the  tract  described  In  tbe  com- 
plaint was  in  fact  the  land  Intended  to  be 
taxed,  it  is  plain  that  the  entire  tax  proceed- 
ing was  utterly  void.  Tbe  other  parcel  In- 
volved is  a  strip  47  feet  wide  extending  across 


both  the  same  lots  above  mentioned  and  lies 
next  to  the  alley  which  runs  back  of  said 
lots.  That  is  the  sum  and  substance  of  the 
very  lengthy  description  set  forth  in  the  com- 
plaint It  may  be  sufficiently  designated  as 
the  rear  47  feet  of  each  of  said  lots.  Through- 
out the  tax  proceedings  hereafter  referred  to, 
the  rear  47  feet  of  each  lot  was  dealt  with 
as  a  separate  piece  of  land.  They  were  as- 
sessed, taxed,  and  sold  for  taxes  separately 
so  that  for  each  sale  there  were  two  certifi- 
cates, one  for  each  lot 

Defendant  holds  two  certificates  Issued 
December  7,  1897,  for  the  taxes  of  1896. 
These  certificates  are  barred  by  tbe  provisions 
of  chapter  166,  p.  220,  Laws  1901.  That 
enactment  amended  section  1269,  Rev.  Codes 
1899,  by  adding  thereto  the  following  pro- 
viso: "Provided,  however,  that  all  rights  of 
such  purchaser  and  his  assigns  to  possession, 
title  or  Hen  of  any  kind  of,  to  or  upon  such 
piece  or  parcel  of  land,  shall  cease  absolutely 
and  be  deemed  forfeited  and  extinguished, 
unless  possession  thereof  be  taken  by  him 
or  them,  or  proceedings  for  snch  possession  be 
by  him  or  them  instituted,  or  deed  therefor 
be  executed  and  delivered  to  him  or  them 
by  the  proper  ofilcer,  prior  to  the  expiration 
of  six  years  from  and  after  the  date  of  snch 
certificate,  or  in  case  of  sales  heretofore  made 
and  where  five  years  or  more  have  already 
elapsed  since  the  date  of  such  certificate,  then 
prior  to  the  expiration  of  one  year  after  the 
taking  effect  of  this  section."  This  action 
was  commenced  in  January,  1904,  and  the 
certificate  became  barred  December  7,  1903. 
It  is  conceded  that  the  defendant  has  taken 
no  steps  to  avoid  the  effect  of  this  law.  The 
power  of  the  Legislature  Is  beyond  question 
to  limit  the  time  within  which  a  certificate 
holder  shall  assert  his  rights,  aa  such,  to 
the  land  and  to  a  deed  after  his  right  to  do 
so  accrues.  Such  a  statute  differs  hi  no  re- 
spect from  any  other  limitation  statute.  It 
does  not  affect  the  right  itself  but  affects  only 
the  remedy.  The  certificate  gives  tbe  pur- 
chaser a  right  to  take  possession  of  the  land 
after  three  years,  and  entitles  him  to  a  deed 
after  the  termination  of  the  redemption  right 
by  the  required  notice.  This  act  deprives  him 
of  none  of  these  rights,  but  merely  requires 
him  to  exercise  them  within  a  reasonable 
time  after  the  right  shall  have  accrued.  The 
statute  amply  protects  the  rights  of  tbe  hold- 
ers of  certificates  Issued  before  the  law  took 
effect  by  allowing  a  year  for  them  to  enforce 
their  rights  after  the  law  took  effect  Bank 
V.  Bralthwaite,  7  N.  D.  358,  75  N.  W.  244, 
G6  Am.  St  Rep.  653;  Osborne  v.  Llndstrom, 
9  N.  D.  1,  81  N.  W.  72,  46  L.  R.  A.  715,  81 
Am.  St  Rep.  516.  The  title  of  the  act  was 
clearly  sufficient  It  Is  stated  In  the  title 
that  tbe  act  was  an  amendment  of  section 
1269,  Rev.  Codes  of  1899,  relating  to  the 
rights  of  purchasers  at  tax  salea  It  was  not 
necessary  to  state  in  the  title  the  precise 
point  in  which  such  purchasers  would  be 
affected.    Power  t.  Kitchlng.  10  N.  D.  264, 


Digitized  by 


Google 


362 


109  NORTHWBSTBRN  REPORTER. 


(N.D. 


86  N.  W.  737,  88  Am.  St  Rep.  891;  State 
▼.  Society,  10  N.  D.  493,  88  N.  W,  273;  Brick- 
son  V.  Cass  Ck>imt7,  11  N.  D.  494,  92  N.  W. 
841. 

The  defendant  holds  certificates,  however, 
for  tax  sales  in  1898,  1899,  1900,  and  1902. 
The  plaintiff  claims  that  the  several  assess- 
ment rolls  npon  which  these  respective  sales 
are  based  were  not  properly  verified  by  the 
assessor's  affidavit,  required  by  section  1219, 
Rev.  Ckides  1890.  It  has  been  held  by  this 
court  that  the  failure  of  the  assessor  to 
verify  the  assessment  roll  by  attaching  the 
prescribed  affidavit,  is  fatal  to  a  tax  sale 
based  on  such  assessment  Eaton  v.  Bennett 
10  N.  D.  846,  87  N.  W.  188.  Neither  that 
case  nor  those  it  cites  Involved  tax  sales  gov- 
erned by  the  revenue  law  of  1897  which  Is 
the  one  now  In  force.  Chapter  126,  p.  256, 
Laws  1897;  section  1176  et  seq.,  Rev.  Codes 
1899.  In  that  case  the  court  said  in  effect 
that  the  act  of  verifying  the  assessment  roll 
by  the  prescribed  aifldavlt  was  a  part  of  the 
act  of  assessing,  and  that  a  valuation  by  the 
assessor,  although  sufficient  in  all  other  re- 
spects, was  no  assessment  if  the  assessor's  affi- 
davit was  not  attached  to  the  roll.  This  un- 
qualified language  was  In  effect  disapproved 
by  the  decision  In  Douglas  v.  City  of  Fargo, 
13  N.  D.  467,  101  N.  W.  919.  In  that  case 
the  assessment  rolls  were  not  verified  by  the 
assessor's  oath.  The  plaintiff  in  that  case, 
relying  on  Eaton  v.  Bennett  asserted  that 
there  was  no  assessment  and  hence  no  tax. 
The  court  held  that  although  the  defect 
might  b«  fatal  at  law,  It  was  not  fatal  In 
equity.  It  is  manifest  that  if  there  was  no 
assessment  there  could  be  no  tax  either  In 
law  or  equity.  We  hold  that  the  verification 
of  the  assessment  roll  by  the  assessor  Is  not 
any  Inherently  necessary  part  of  the  act  of 
assessment  proper  but  is  merely  a  legislative 
requirement  The  act  of  assessment  Is  pei^ 
formed  as  to  the  land  when  the  assessor  de- 
termines its  valna  That  is  all  that  is  in- 
herently necessary,  and  It  is  clear  that  under 
our  system  of  real  estate  taxation,  no  less 
will  suffice.  The  assessment  must  of  course 
be  evidenced  by  some  authentic  record.  It  is 
self-evident  that  the  assessor's  affidavit  is 
not  inherently  essential  either  to  the  assess- 
ment or  as  an  authentication  thereof.  The 
Constitution  does  not  expressly  or  Impliedly 
require  it  The  provision  for  the  affidavit  Is 
a  purely  legislative  requirement  That  be- 
ing so  it  is  plain  that  the  Legislature  has 
the  power  to  either  dispense  with  it  altogether 
or  to  declare  that  the  nonobservance  of  this 
requirement  shall  not  be  held  to  be  a  valid 
objection  to  the  tax  or  a  tax  sale.  Beggs  v. 
Paine,  109  N.  W.  322,  and  Nind  v.  Myers  (Just 
decided)  100  N.  W.  335.  In  the  absence  of  a 
curative  statute  such  a  defect  would.  In  an 
action  at  law,  be  fatal  to  the  tax,  In  the 
sense  that  it  would  not  support  the  sale,  al- 
though not  fatal  in  a  court  of  equity.  Doug- 
las T,  City  of  Fargo,  18  N.  D.  467,  101  N. 
W.  919.    But  the  defect  i>  not  such  a  juris- 


dictional defect  as  that  It  cannot  be  remedied 
by  a  limitation  act  or  declared  Immaterial 
by  the  same  statute  which  requires  it  Beggs 
V.  Paine  and  NInd  v.  Myers.  See,  also,  Wil- 
liams V.  Supervisors,  122  U.  S.  154,  7  Sup. 
Ct  1244,  80  L.  Ed.  1088.  With  respect  to  a 
tax  sale  the  legislative  power  to  cure  or  bar 
objections  grounded  on  the  nonobservance  of 
such  defects  would  necessarily  be  drcom- 
scribed  by  certain  constitutional  limltatloiis. 
But  this  defect  Is  not  of  that  character. 
In  the  revenue  law  of  1897  the  Legislature 
exercised  this  power  to  Its  full  extent  By 
section  78  of  that  law  (chapter  126,  p.  286, 
Laws  1897;  section  1263,  Rev.  Codes  1899) 
the  Legislature  declared  that  no  sale  should 
be  invalidated  "unless  the  party  objecting  to 
the  same  shall  prove  either  that  the  property 
upon  which  the  tax  was  levied  was  not  sub- 
ject to  taxation,  or  that  the  taxes  were 
paid  prior  to  such  sale,  or  that  notice  of 
such  sale  as  required  by  law  was  not  given; 
or  that  the  piece  or  parcel  of  land  was  not 
offered  at  said  sale  to  the  bidder  who  would 
pay  the  amount  for  which  the  piece  or  parcel 
was  to  be  sold,  in  which  case,  but  in  no 
other,  the  court  may  set  aside  the  sale."  No 
language  could  more  plainly  and  emphatical- 
ly express  the  legislative  intent  that  no  omis- 
sion or  defect  in  the  proceedings  before  the 
sale  should  be  ground  for  invalidating  the 
same  unless  the  omission  or  defect  was  one 
or  more  of  those  mentioned  In  that  section. 
The  section  does  not  declare  what  shall  be 
the  effect  of  any  omission  or  defect  If  ob- 
jection Is  made  before  the  sale.  It  purports 
to  bar  all  objections  except  those  mentioned 
If  not  made  before  sale.  There  can  be  no 
donbt  that  the  section  cures  or  bars  every 
defect  which  is  within  the  power  of  the  Legis- 
lature to  declare  nonessential.  The  language 
of  the  section  taken  literally  goes  farther 
than  this  and  it  is  clear  that,  to  the  extent 
that  It  purports  to  declare  nonessential  those 
acts  which  are  Inherently  necessary  or  which 
are  necessary  by  reason  of  constitutional  pro- 
visions, it  cannot  be  enforced  literally.  Beggs 
V.  Paine  and  Nind  v.  Myers. 

The  tax  sale  Involved  in  Eaton  t.  Bennett 
was  made  under  the  territorial  revenue  law. 
The  deed  was  issued  In  1893,  and  It  was 
claimed  that  the  limitation  provision  In  the 
revenue  law  of  1897  barred  all  objections  to 
Its  vaUdlty.  Section  1264,  Rev.  Codes  of 
1899.  The  territorial  revenue  law  contained 
no  provision  similar  to  section  78  of  the 
revenue  law  of  1807.  Section  1263,  Rev. 
Codes  1899.  That  decision  therefore  does 
not  govern  this  case.  We  think  the  decision 
Is  erroneous  In  holding  that  the  want  of  an 
assessor's  affidavit  was  a  defect  which  could 
not  be  cured  by  a  limitation  act  Such  a 
holding  Is  in  direct  confilct  with  the  rulings 
of  all  other  courts  that  have  had  occasion 
to  pass  upon  the  question.  Many  of  the  de- 
cisions cited  from  other  states  in  that  case 
use  language  similar  to  that  In  Baton  v. 
Bennett    Oa  examination  It  wlU  be  found 
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that  tbe  tax  laws  iDTOlved  In  tbem  had  no 
caratlve  or  remedial  proTisions  like  eectioa 
1203,  and  no  limitation  act  was  Involved. 
Meet  of  the  cases  are  actions  at  law  to  try 
the  title.  In  the  cases  cited  from  6  and  9 
Nebraska  that  court  used  language  very  sim- 
ilar to  that  In  Eaton  v.  Bennett,  bat  that 
coort  very  soon  after  qnalifled  It,  and  has 
«ver  since  adhered  to  the  rule  annonnced  In 
DonKlas  v.  City  of  Fargo,  13  N.  D.  467,  101 
N.  W.  919;  Wood  v.  Helmer.  10  Neb.  66,  4 
N.  W.  968;  Twlnting  v.  Tlnlay,  65  Neb. 
152,  75  N.  W.  548,  and  cases  dted. 

The  same  Is  tme  of  the  Michigan  cases 
cited.  Snch  a  defect  was  held  to  be  within 
the  reach  of  a  curative  statute.  Auditor 
General  v.  Sparrow,  116  Mich.  674,  74  N.  W. 
881.  The  statute  Involved  In  that  case  was 
similar  to  the  one  now  before  us. 

The  Missouri  cases  were  ejectment  actions. 
The  tax  law  there  Involved  was  wholly  dif- 
ferent from  our  present  law,  though  similar 
to  the  Dakota  territorial  revenue  law.  Under 
those  systems,  as  said  In  Abbott  v.  Linden- 
bower,  42  Mo.  162,  at  page  167:  "It  Is  the 
owner  who  Is  taxed  and  not  the  land.  He 
Is  taxed  In  respect  to  bis  title  or  ownership 
In  the  land,  and  taxation  Is  to  be  In  pro- 
portion to  the  value  of  the  property.  It  is 
the  owner  who  Is  to  pay  the  tax,  and  It  is 
his  title  or  Interest  In  tiie  land  which  Is  to  be 
transferred  by  a  sale.  If  any  title  pass." 
TTnder  such  systems  tb«  land  is  only  sec- 
ondarily liable  and  It  Is  self-evident  that  a 
proceeding  directed  against  one  not  the  own- 
er would  not  be  of  any  effect  against  the 
owner  unless  the  land  Itself  was  seized,  and. 
In  the  absence  of  snch  seizure,  It  la  ihanlfest 
tbat  the  deed  could  not  be  made  conclusive 
evidence.  It  was  not  "due  process"  because 
n  lacked  the  element  of  notice.  In  State  ex 
rel.  V.  Schooley,  84  Mo.  447,  that  court  de- 
clared: "Beyond  doubt  It  la  competent  for 
the  Legrlslature  to  dispense  with  the  affidavit 
of  the  assessor,  or,  if  not  wholly  dispensed 
with,  to  provide  that  a  failure  to  attack  socb 
oath'  shall  not  render  Invalid  the  assessment, 
but.  In  the  absence  of  any  such  legislative 
declaration,  the  courts  ought  not  so  to  hold." 

Martin  v.  Barbour,  140  V.  S.  634,  11  Sap. 
Ct  944,  85  L.  Ed.  646,  is  not  In  point  Un- 
der the  statutes  Involved  In  that  case  the 
limitation  did  not  take  effect  unless  the 
notice  required  by  the  statute  was  given. 
There  was  no  competent  evidence  of  such 
a  notice,  and  hence  the  irregnlarltles  were 
not  cared  or  barred.  The  taxes  were  not 
held  void,  but  were  tendered  by  the  plain- 
tiff. Marx  V.  Hanthorn,  148  U.  S.  172,  18 
Sap.  Ct  SOS,  37  L.  Ed.  410,  does  not  involve 
the  question  in  support  of  which  it  was  cited. 
The  Oregon  law  purported  to  make  the  deed 
as  soon  as  Issued  conclusive  evidence  unless 
impeached  for  stated  reasons.  The  Oregon 
tax  law  is  similar  to  that  of  Missouri,  men- 
tioned above.  The  tax  is  Imposed,  not  di- 
rectly on  the  specific  land  which  has  been 
'assessed,  but  against  the  owner  personally 
10©N.W.-28 


the  same  as  personal  property  taxes  in  this 
state.  The  land  Is  not  seized  for  the  tax 
ontU  the  sheriff  has  exhausted  the  tax 
debtor's  personal  property  subject  to  levy 
or  has  made  return  that  none  can  be  found. 
Then  he  Is  authorized  to  seize  real  property 
and  sell  it  the  same  as  he  would  under  an 
execution  on  a  Judgment  He  may  seize 
and  sell  any  tract  of  land  owned  by  the 
debtor  whether  it  Is  the  tract  described  in 
the  assessment  roll  or  not  snd  there  is  no 
fixed  time  tor  the  seizure  and  sale.  Hill's 
Ann.  Laws  1892  of  Oregon,  c.  17,  tit  6. 
Tbe  only  notice  the  owner  of  the  land  re- 
ceives as  to  whether  his  land,  or  what  part 
of  his  land,  will  be  sold  Is  the  published  no- 
tice corresponding  to  the  notice  of  an  ex- 
ecution sale  In  our  state.  Such  a  proceeding 
has  no  analogy  to  the  present  tax  laws  of 
this  state  as  to  real  property.  The  various 
essential  acts  preceding  the  sale  and  even 
the  sale  Itself  do  not  take  place  at  stated 
times  fixed  by  the  statute^  and  hence  the 
statute  Is  neither  actual  or  constructive  no- 
tice of  the  sale  as  under  our  real  property 
tax  law.  We  called  attention  to  this  dif- 
ference In  Beggs  V.  Paine  and  Nlnd  v. 
Myers.  The  name  of  the  owner  and  the 
service  of  notice  In  some  appropriate  form 
U  constitutionally  essential  to  the  validity 
of  such  a  sale  and  the  Legislature  cannot 
care  or  bar  such  a  Jurisdictional  defect  ex- 
cept by  a  statute  requiring  adverse  posses- 
sion. 

This  precise  point  based  on  the  same  Ir- 
regularity, has  been  before  the  courts  of 
New  York.  They  held,  as  shown  by  the 
cases  cited  In  Eaton  v.  Bennett  that  In 
the  absence  of  a  limitation  or  a  prior  cur- 
ative act  the  defect  was  fatal  to  the  sale. 
But  the  same  court  also  decided  that  the  de- 
fect was  not  fatal  to  the  tax  In  equity,  and 
that  the  want  of  an  assessor's  affidavit  was 
not  one  of  those  Jurisdictional  defects  which 
was  beyond  the  reach  of  a  curative  act  val- 
idating the  tax,  or  a  limitation  act  even 
though  subsequently  enacted  barring  ob- 
jection to  the  sale  by  reason  of  the  defect 
These  cases  were  reviewed  and  approved 
by  the  United  States  Supreme  Court  These 
cases  are  cited  in  Beggs  v.  Paine  and  Nlnd 
V.  Myers.  As  we  there  said,  the  question 
Is  a  federal  one  under  the  Fourteenth  amend- 
ment of  the  national  Constitution  and  the 
federal  decisions  are  controlling  except  so 
far  as  the  construction  of  the  law  is  con- 
cerned. 

But  there  is  no  room  for  construction  of  so 
unambiguous  a  statute  as  the  one  In  ques- 
tion. The  only  question  Is,  does  It  as  ap- 
plied to  the  facts  of  this  case,  violate  the 
constitutional  rights  of  this  plaintiff?  We 
think  the  decision  in  Eaton  v.  Bennett  is  in 
conflict  with  the  views  unanimously  express- 
ed In  Boberts  v.  Bank,  8  N.  D.  504,  79  N.  W. 
1049.  In  that  case  there  was  clearly  no 
assessment  of  the  tract  of  land  sold  and  It 
was   rightly   held   that   the  defect  was   a 
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jurisdictional  one  which  could  not  be  barred 
by  such  a  UmlfRtlon  act.  It  was  there  said 
(page  512)  that  these  jarlsdictional  defects 
which  could  not  be  barred  by  such  an  act 
were  the  "nontazablUty  of  the  property, 
the  absence  of  any  assessment,  the  absence 
of  any  levy,  the  fact  of  payment,  the  ab- 
sence of  a  tax  sale,  and  the  fact  of  lawful 
redemption."  Substantially  the  same  rule 
was  announced  In  Wells  County  v.  McHenry, 
7  N.  D.  246,  74  N.  W.  241,  See,  also,  Dever 
V.  Comwell,  10  N.  D.  12S,  86  N.  W.  227. 
The  fallacy  of  the  opinion  in  Baton  y.  Ben- 
nett lies  In  its  failure  to  distinguish  between 
those  things  which  are  mandatory  solely  be- 
cause the  Legislature  has  seen  fit  to  make 
them  so,  and  those  things  which  are  in- 
herently or  by  reason  of  constltntlonal  pro- 
visions essential  to  the  Jurisdiction  of  the 
taxing  power.  This  distinction  has  been 
pointed  out  in  Beggs  v.  Paine  and  Nind  t. 
Myers.  Being  convinced  that  the  reasoning 
In  Eaton  v.  Bennett  Is  erroneous  we  hold 
that  it  should  not  be  followed  as  a  precedent 
in  any  case  not  involving  the  territorial  rev- 
enue law.  As  to  whether  the  decision  has 
become  a  mle  of  property  which  must  be 
adhered  to  in  future  cases  involving  the  same 
law,  we  do  not  now  decide.  It  will  be  time 
enough  to  decide  that  question  when  such 
a  case  arises. 

Respondent  in  bis  brief  asserts  that  the 
abstract  does  not  correctly  represent  the 
description  of  the  land  as  shown  by  the 
certificates  offered  In  evidence.  It  Is  claimed 
that  the  certificates  are  in  fact  void  on  their 
face  because  of  the  use  of  an  unintelligible 
abbreviation  In  describing  the  land  sold.  No 
timely  motion  was  made  to  strike  out  or 
correct  the  abstract  The  case  was  tried 
and  is  here  for  review  under  section  6630, 
Rev.  Codes  1899.  There  being  no  timely 
objection,  we  must  presume  that  the  ab- 
stract was  prepared  in  accordance  with  the 
rules  and  truly  shows  everything  essential 
to  the  questions  for  review,  and  therefore 
we  decline  to  explore  the  record  to  look  for 
defects  in  the  certificate  not  disclosed  by  the 
abstract.  The  respondent's  title  is  not  In 
Jeopardy.  If  the  certlflcates  are  in  fact  in- 
valid, as  claimed  by  respondent,  the  tax 
Itself  is  not  invalid,  because  all  the  defects 
upon  which  respondent  relies  are  cured  by 
chapter  168,  p.  234,  Laws  1903.  The  only 
question,  therefore,  is  whether  the  plaintiff 
shall  redeem  from  the  county  or  redeem  from 
the  certificate  holder.  Redemption  from  the 
latter  will  cost  more,  but  one  who  has  so 
long  shirked  his  jnst  share  of  the  public 
burden  is  not  in  a  position  to  ask  for  the 
relaxation  of  the  rules  in  his  favor.  All 
the  tax  sale  certificates  for  the  rear  47 
feet  of  lots  9  and  11  Issued  after  the  year 
1807  should  be  held  valid.  The  certificates 
covering  the  same  property  Issued  In  1897, 
and  prior  thereto,  are  barred  by  chapter  165, 
p.  220,  Laws  1001.  All  the  other  certificates, 
as  well  08  the  taxes  upon  which  they  are 


based,  are  void.  Neither  party  should  re- 
cover costs  in  dls.^ict  court,  but  the  ap- 
pellant is  entiUed  to  the  taxable  costs  of 
this  appeal. 

The  district  court  will  modify  the  judg- 
ment appealed  from  to  conform  to  this 
opinion. 

MORGAN,  O.  J^  coQcanb 

YOUNG,  J.  (dissenting  in  part).  I  oon- 
cnr  in  the  foregoing  (pinion,  except  in  the 
conclusion  that  the  failure  of  the  assess- 
or to  verify  the  assessment  roll  does  not  ren- 
der a  tax  sale  based  thereon  Invalid,  and  that 
the  assessment  is  a  mere  irregularity  and 
is  cured  by  section  1263,  Rev.  Codes  of  1899. 

The  verification  required  by  section  1219 
of  that  Code  (section  42,  c.  128,  p.  271,  Laws 
1897),  and  under  which  the  allied  tax  was 
laid,  is  Identical  with  that  required  in  the 
1890  revenue  law  (section  41,  c.  132,  p.  391, 
Laws  1890),  and  is  in  no  material  respect 
different  from  section  1561,  CSomp.  Laws  1887, 
which  was  construed  and  applied  in  Baton 
V.  Bennett,  10  N.  D.  846,  87  N.  W.  188. 
There  has  been  no  change  in  the  statute  since 
the  decision  in  Baton  v.  Bennett,  which  In- 
dicates an  intention  on  the  part  of  the  Legis- . 
latnre  that  this  provision  should  be  giv«i 
a  different  construction.  In  construing  this 
provision  in  that  case,  this  court  held,  upon 
mature  deliberation,  that  It  is  mandatory; 
that  the  verification  is  an  essential  part  of 
the  assessment,  and  that  the  assessment  is 
not  complete  without  it;  that  it  is  required 
for  the  benefit  of  the  taxpayer;  that  Ita 
omission  renders  the  tax  void;  and  that  it 
cannot  be  cared  or  barred  by  a  statute  of 
limitations.  The  court  speaking  through 
Chief  Justice  Wallin,  said :  "This  section  of 
the  statute  is  mandatory  in  Its  terms,  and 
was  obviously  designed  to  safeguard  the  In- 
terests of  the  taxpayer.  This  Is  its  sole  de- 
sign and  purpose.  It  has  no  bearing  what- 
ever upon  the  matter  of  expediting  or  faciU- 
tating  the  dispatch  of  public  business.  Un- 
der the  law  the  taxpayer  Is  entitled  to  have 
his  own  property  and  all  other  property  in 
his  taxing  district  ofliclally  valued  by  an  as- 
sessor, who  acts  under  the  sanction  of  an 
oath,  and  the  Legislature  has  carefully 
framed  a  fbrm  of  oath  which  the  assessors 
are  required  to  attach  to  their  wortc  when 
the  same  is  completed  and  returned.  There 
are  many  cases  holding  that  the  omission  to 
annex  to  the  roll  the  prescribed  affidavit  and 
certificate  Is  a  fatal  omission,  which  goes 
to  the  groundwork  of  the  tax,  and  hence  one 
which  defeats  the  jurisdiction  to  lay  the  tax ; 
and  cases  are  not  wanting  which  hold  that 
where  the  assessor.  In  annexing  the  affidavit 
to  the  roll,  has  omitted  therefrom  some  ma- 
terial averment  prescribed  by  sovereign  au- 
thority, such  omission  is  fatal  to  the  tax 
Mandatory  provisions — and  those  intended 
solely  for  the  beneflt  of  the  taxpayer  art  ' 
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mandatory — most  be  substantially  compiled 
wltb  by  the  oflSclala  who  attempt  to  impose 
the  tax  burden  upon  the  citizen;  and  the 
omlBBlon  to  do  so,  under  the  decided  weight 
of  authority  la  fatal  to  all  proceedings  based 
ujwn  such  attempted  taxation,  Including  tax 
certificates  and  deeds  Issued  thereon  pursu- 
ant to  a  sale  for  such  pretended  taxes.  Nor 
win  the  atatnte  of  limitations  begin  to  run 
In  favor  of  a  tax  deed  based  upon  such  at- 
tempted taxation.  The  rule  that  mandatory 
provisions  of  the  statute  must  be  substantial- 
ly observed  by  taxing  officers,  and  that  the 
disregard  or  violation  of  such  provisions  la 
fatal  to  the  tax,  and  defeats  the  Jurisdiction 
of  the  taxing  officers  la  well  settled  in  this 
state,  and  has  become,  therefore,  practically 
a  rule  of  property,  and  hence  a  rule  which 
this  court  la  bound  to  uphold  until  the  same 
has  been  modified  by  constitutional  legisla- 
don.  The  authorities  cited  will  fully  sustain 
the  following  propositions:  First  That  a 
valid  assessment  evidenced  by  an  official  re- 
turn la  essential  to  a  valid  tax,  and  that 
fatal  defects  in  the  record  of  an  assessment 
cannot  be  aided  by  evidence  allnnde.  Sec- 
ond. A  tax  deed  based  on  a  void  assessment 
Is  Itself  void,  and  does  not  operate  to  start 
mnnlng  the  statute  of  llmltatlona.  Third. 
Where  the  statutes  require  an  assessor  to 
authenticate  his  assessment  i;oll  by  annexing 
thereto  an  affidavit  in  prescribed  form.  It 
will  be  fatal  to  omit  such  affidavit  of  an- 
tbenticfltlon. 

I  am  satisfied  from  an  examination  of  the 
cases  dted  in  the  opinion,  and  of  many  oth- 
ers, that  the  constmctlon  announced  in  the 
above  case  represents  the  better  view  and 
the  prevailing  and  almost  universal  construc- 
tion given  to  similar  statutes.  The  question 
was  directly  involved  in  Martin  v.  Barbonr 
(C.  0.)  34  Fed.  701,  a  case  arising  In  Ar- 
kansas, and  the  United  States  Circuit  Court 
held  that  the  failure  to  verify  was  fatal  to 
the  tax  and  was  not  cured  by  the  statute  of 
limitations.  The  decision  upon  these  points 
was  expressly  afllrmed  by  the  Supreme  Court 
In  Martin  v.  Barbonr,  140  U.  6.  6B4,  11  Sup. 
Ct  944,  35  L.  Ed.  540.  The  case  although 
persuasive  and  supporting  our  conclusion  in 
Eaton  T.  Bennett,  Is  not  necessarily  con- 
trolling, for  the  question  as  to  what  method 
shall  be  pursued  in  assessing  property,  and 
when  and  bow  It  shall  be  laid,  is  essentially 
a  state  question,  which  Is  settled  by  state 
legislation,  and  the  federal  courts,  as  a  rule, 
merely  follow  the  construction  placed  thereon 
by  the  state  courts.  Castillo  v.  McConnico, 
168  U.  S.  674,  18  Sup.  Ct  229,  42  L.  Ed.  622. 
The  question.  In  my  opinion.  Is  purely  one 
as  to  the  construction  of  the  statute.  There 
Is  no  constltutloDal  provision,  state  or  fed- 
eral, which  declares  what  shall  constitute 
an  assessment  Our  Constitution  makes  it 
the  duty  of  the  Legislature  to  enact  laws  for 
raising  revenue.  The  matter  of  providing 
for  the  assessment  is  left  to  tbs  L^islatnre, 


This  Includes,  among  other  things,  the  power 
of  designating  an  officer  to  make  It,  the  time 
when  it  shall  be  made,  and  the  manner  in 
which  it  shall  be  made — subject  of  course, 
to  the  underlying  prohibition  that  it  could 
not  provide  for  an  assessment  which,  in  its 
very  nature,  lacks  the  fundamental  elements 
of  an  assessment 

I  agree  with  the  majority  that  the  LiCglB- 
lature  had  the  power  to  provide  a  different 
mode  for  assessing  property.  It  could  have 
provided  a  different  method  of  authenticat- 
ing the  roll,  and  I  think  that  it  could  also 
have  provided  that  the  assessment  should 
not  be  made  under  oath,  and  that  It  should 
not  be  authenticated,  although  such  a  course 
would  deprive  the  taxpayer  of  an  Important 
safeguard.  Still,  this  does  not  meet  the  ques- 
tion at  issue,  for  the  question  is  not  whether 
the  Legislature  could  have  passed  a  law  omit- 
ting the  verification,  for  It  ha's  not  done  so, 
but  it  is  whether  a  statute  which  requires 
a  verification  is  ■  mandatory  or  directory : 
whether  this  provision  is  for  the  benefit  of 
the  taxpayer,  or  is  merely  a  provision  for 
the  guidance  of  the  taxing  officers.  If  it  Is 
mandatory,  as  this  court  has  heretofore  held, 
an  assessment  made  In  disregard  of  it  is 
void,  and  the  command  of  the  Legislature 
contained  In  section  1263,  that  sales  shall 
not  be  set  aside  on  any  other  grounds  than 
those  therein  stated  is  utterly  unavailing  as 
to  a  sale  made  upon  such  an  assessment  To 
sanction  the  application  of  the  section  to 
such  sales  Is  to  approve  an  attempted  usurpa- 
tion of  Judicial  power  by  the  Legislature,  and 
to  deprive  the  landowner  of  his  property  with- 
out due  process  of  law,  for  I  assume  that 
it  win  be  admitted  that  he  has  a  right  to 
the  protection  of  all  laws  enacted  for  his 
benefit  That  Ipe  {^ovision  requiring  the 
assessment  to  be  made  and  returned  under 
the  sanction  of  an  oath  Is  for  his  benefit  has 
been  authoritatively  settled  in  this  state,  if 
It  la  possible  for  a  court  of  last  resort  to 
settle  anything.  So  far  as  any  opinions  were 
expressed  prior  to  the  decision  in  Eaton  v. 
Bennett,  they  were  in  harmony  with  the 
construction  contained  In  the  language  I  have 
quoted  from  the  opinion  in  that  case.  The 
subsequent  case  of  Douglas  v.  City  of  Fargo, 
13  N.  D.  467,  101  N.  W.  919,  assumed  the 
correctness  of  the  decision  In  Eaton  v.  Ben- 
nett In  that  case  certnin  tax  certificates 
were  attacked  upon  the  ground  that  the  as- 
sessment roll  was  not  verified.  This  court 
assumed  that  both  the  tax  and  sale  were  il- 
legal for  that  reason,  and  that  the  plaintiff 
would  have  been  entitled  to  the  relief  he 
sought,  but  for  his  failure  to  do  equity. 
The  case  did  not  turn  upon  the  question  as 
to  whether  the  tax  was  legal  or  illegal.  Th« 
court  assumed  that,  as  a  basis  for  acquiring 
tiUe,  it  was  Illegal,  but  held  that  that  fact 
alone  did  not  relieve  the  tax  debtor  from 
making  tender  of  the  amount  Justly  due, 
adopting  the  Wisconsin  rule  that  In  such 
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cases,  "unless  It  Is  clearly  shown  that  the 
illegal  tax  Is  also  unequal,  inequitable,  and 
unjast,  relief  will  only  be  granted  upon  the 
condition  that  the  Irregular  and  Illegal  tax 
should  be  first  paid."  Flfleld  v.  Marinette, 
62  Wis.  532,  22  N.  W.  705.  It  Is  clear  that 
In  determining  whether  payment  or  tendet 
shall  be  required  as  a  condition  for  relief, 
the  controlling  question  Is  not  whether  the 
tax  is  legal,  but  whether  It  is  just  and  equi- 
table, and  in  determining  this,  the  court  is 
governed  by  equitable  rules  and  is  not  bound 
by  the  requirements  of  the  law  under  which 
the  tax  Is  laid.  The  rule  is  entirely  different 
in  determining  the  question  of  title,  for  in 
all  such  cases,  the  rights  of  the  purchaser 
rest  solely  upon  the  statute  and  the  proper 
observance  of  its  provisions  by  the  officers 
charged  with  its  execution.  He  buys  under 
the  rule  caveat  emptor.  No  equitable  con- 
siderations operate  In  his  favor.  He  must 
look  to  the  law  as  the  sole  source  of  his  title. 
If  there  is  a  failure  to  comply  with  a  provi- 
sion enacted  for  the  benefit  of  tlie  taxpayer, 
he  is  entitled  to  its  protection.  I  find  no  suf- 
ficient reason  for  overruling  Eaton  v.  Ben- 
nett. It  affords  a  measure  of  protection  to 
taxpayers.  It  gives  him  the  assurance  that 
his  property  has  been  valued  for  the  purpose 
of  taxation  under  the  sanction  of  an  oath, 
and  it  enables  him  to  know  with  certainty 
that  the  document  purporting  to  contain  the 
description  and  valuation  of  his  property  is 
the  official  assessment,  a  condition  which 
would  not  exist  if  the  assessment  rests  in  an 
unautbentlcated  and  fugitive  written  state- 
ment 

The  Interests  of  property  owners  are  en- 
titled to  consideration  and  to  accord  it  to 
them  does  no  Injustlpe  either  to  the  public 
or  tax  purchaser.  This  court  has  established 
the  rale  that  In  all  cases  where  it  is  attempt- 
ed to  set  aside  tax  sales  and  tax  deeds,  re- 
lief will  not  be  granted  until  the  taxes  Justly 
due  shall  first  be  paid  or  tendered.  Douglas 
V.  City,  13  N.  D.  467,  101  N.  W^.  919,  and 
Powers  T.  Bank,  and  State  Finance  Co.  v. 
Beck,  in  which  the  opinions  have  just  been 
handed  down.  The  rule  established  in  these 
cases  affords  ample  protection  to  the  public 
and  to  tax  purchasers  as  well.  Property 
owners  are  not  only  required  to  pay  legal 
taxes,  but  also  illegal  taxes,  unless  they  are 
also  inequitable  and  unjust.  I  am  not  in 
favor  of  going  further  and  withdrawing  from 
property  owners,  when  the  question  of  title 
is  involved  and  by  a  chante  of  construction, 
the  protection  of  a  provision  of  the  statute 
enacted  for  their  benefit  But  aside  from 
the  correctness  of  the  construction  announced 
in  E'aton  v.  Bennett  it  should  be  adhered  to 
under  the  rule  of  stare  decisis.  It  has  been 
accepted  and  acted  upon  as  settled  law  by 
taxing  officers,  by  taxpayers,  by  tax  purchas- 
ers, and  the  public  generally  and  the  magni- 
tude and  multiplicity  of  the  interests  in- 
volved forbid  an  unsettling  of  the  law  by  an- 


nouncing a  different  construction.  If  there 
Is  one  rule  of  construction  which  more  than 
another  is  binding  upon  the  courts,  it  is 
that  a  deliberate  construction  of  a  statute 
and  particularly  one  relating  to  taxation, 
should  be  followed.  "The  Judicial  Interpreta- 
tion of  a  statute  becomes  a  part  of  the  stat- 
ute law,  and  a  change  of  it  is  in  practical 
effect  the  same  as  a  change  of  the  statute. 
Where,  therefore,  a  decision  or  series  of  de- 
cisions has  become  a  rule  of  property,  it  is 
evident  that  justice  and  reason  require  it  to 
be  adhered  to  so  long  as  the  statute  upon 
which  It  is  based  remains  unchanged."  End- 
llch  on  Interpretation  of  Statutes,  363,  and 
cases.  Sutherland  on  Statutory  Const  8  310. 
See,  for  further  statements  of  this  rule, 
Bellows  v.  Parsons,  18  N.  H.  256 ;  Lessee  of 
Hannel  r.  Smith,  16  Ohio,  134-139;  Knee- 
land  V.  City,  15  Wis.  454,  691.  A  mere 
change  of  opinion  Is  not  a  sufficient  ground 
for  overturning  a  previous  construction. 
This  was  well  stated  by  Judge  Paine  in  the 
case  last  cited.  In  peaking  of  the  binding 
force  of  a  former  construction  of  a  revenue 
law:  "It  is  no  justification  to  demonstrate 
that  the  first  decision  was  incorrect  If  It 
were,  I  think  we  should  have  such  justifica- 
tion here.  For,  that  a  rule  taxing  different 
kinds  of  property  at  different  rates  la  not  a 
uniform  rule,  has  always  seemed  to  me  a 
proposition  too  plain  for  argument.  But  a 
proposition  appears  plain  to  one  mind  and  its 
converse  equally  plain  to  another.  Experi- 
ence teaches  the  necessity  of  recognizing  this 
fact  and  the  philosophy  of  the  law,  which 
requires  that  rules  of  property,  once  settled 
by  judicial  decision  shall  not  be  disturbed, 
is  founded  upon  it  The  question  in  such 
cases  Is  not  whether  the  first  decision  was 
correct  but  whether  a  decision  has  been 
made,  and  business  conducted  on  the  faith 
of  it  When  this  has  been  done,  it  would  be 
difficult  to  imagine  a  case  where  a  court 
would  be  justified  in  reopening  the  question 
that  had  been  decided.  There  must  be  an 
end  somewhere.  "Thfe  world  waits  and  lis- 
tens for  the  Judicial  determination,  and  then 
acts  accordingly.'  Men  have  the  right  to  re- 
ly with  certainty  upon  the  decision  of  the 
highest  tribunal  in  the  state,  in  matters 
where  their  business  Is  to  be  regulated  by 
such  decision.    •    *    •- 

The  power  of  the  Legislature  to  provide 
a  different  mode  of  assessment  is  conceded. 
But  until  It  Is  so  changed,  the  provision  in 
qne»tion  which  has  been  construed  as  one  for 
the  benefit  of  the  taxpayer,  should  be  given 
effect  according  to  its  settled  construction, 
and  should  not  be  changed  by  judicial  con- 
struction. A  change  by  the  Legislature  op- 
erates prospectively  and  without  injury,  but 
not  so  as  to  a  change  by  judicial  construc- 
tion. 

In  my  opinion,  and  for  the  reasons  stated, 
the  case  of  Eatou  t.  Bennett  should  mot  be 
overruled. 
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8TATB  FINANCE  CO.  t.  BECK  et  aL 

(Bnpreme  Court  of  North  Dakota.    May  15, 
1906.    Bchearing  Denied  Oct   16,  1906.) 

1.  Chaxfkbtt   aitd    Mairtkkarck— Advkbsk 

POSSESaiON— EVIDENCK. 

Th«  occasional  cattinc  and  removal  of  hay 
from  unoccupied  lands,  under  a  permit  from  one 
claiming  title  adverse  to  the  plaintifTi  grantor, 
ia  not  auffident  to  constitute  adverse  possession 
so  as  to  avoid  plalntifF's  deed  for  maintenance. 

[Ed.  Note.— For  caaea  in  point,  aee  vol.  9, 
Cent.  Dig.  Champerty  and  Maintenance,  If  66- 
77.  82.] 

2.  TAXATIOH— ASSESSMBHT. 

Where  two  tracts  of  land  are  assessed  and 
taxed  as  •  single  tract  tlie  entire  tax  proceeding 
ia  a  nullity. 

[Ed.  Note.— For  cases  In  point,  see  toL  40^ 
Cent  Dig.  Taxation,  H  574-677.] 

a.  Samx. 

Where  the  same  irregularity  appears  on  the 
face  of  all  the  proceedin)^  under  the  "Woods 
Law"  (chapter  67,  p.  76,  Laws  1897),  the  judg- 
ment in  that  proceeding  ia  void. 
4.  Bams— RxuxF^PATiaiiT  ov  Tax  Dus. 

Where  there  is  an  utter  absence  of  those 
things  which  are  inherently  essential  to  a  valid 
tax,  equity  cannot  require  payment  as  a  condi- 
tion to  relief  from  the  proceedings. 

[Ed.  Note.— For  cases  In  point,  see  ToL  40^ 
Cent  Dig.  Taxation,  1 1086.} 

&  SAJO-CBBTinOATB  or  Saui. 

A  certificate  issued  in  evidence  of  a  sale 
under  the  "Woods  Lew"  is.  If  valid  on  its  fac& 
prima  fade  evidence  of  a  valid  judgment  and 
sale.    Young,  J.,  dissenting. 
6.  Saio. 

The  certificate  becomes  concliisive  evidence 
of  a  vaiid  sale  if  not  attadced  in  an  action  com- 
menced within  three  vears  after  the  sale,  unless 
the  judgment  was  paid  before  sale  or  a  redemp- 
tion effected  after  sale.  Tonng,  J.,  dissenting. 
T.  Same  — Void  JuDeiam  —  Sai,i  —  Ldoxa- 

TI0R8. 

Even  if  the  jodgment  was  void  the  sale  be- 
eomes  valid  if  not  attadced  within  three  years, 
unless  a  jurisdictional  defect  in  the  antecedent 
proceedings  can  be  shown.  Nind  ▼.  Myers,  109 
K.  W.  335,  followed.  Toung,  J.,  dissenting. 
&  Sauk— TuBiBDionoiiAi.  Defects— SAI.E. 

The  fact  that  instead  of  furnishing  the 
sheriff  with  a  oerti6ed  copy  of  the  jnd^ent  up- 
on which  to  make  the  sale,  the  original  judg- 
ment was  used  for  tliat  purpose,  is  not  a  jurisdic- 
tional defect  in  the  proceedings.  Xoung,  J.,  dis- 
senting. 

9.  SAint— RKDnrpTTOW- Notice. 

Service  of  the  notice  of  expiration  of  time 
t«  redeem  from  such  a  sale  upon  the  grantees 
named  in  certain  recorded  tax  deeds  which  were 
void  on  their  face  is  not  a  service  upon  the  own- 
er required  by  section  1344.  Rev.  Codes  1899. 

[Ed.  Note.— For  cases  In  point  loe  vol.  45^ 
Cent  Dig.  Taxation,  i  1424.] 

10.  Saxs— Tax  Sai.b— Bvidencx. 

A  tax  deed  void  on  its  face  is  not  evidence 
•f  a  tax  sale  or  of  the  existence  of  a  tax. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  U  1555-1563.] 

VL  New   Tbiai  —  Newit   Discovered   Bti- 

DEMCB. 

Where  tlie  defect  in  the  deed  was  properly 
pointed  out  by  an  objection  at  the  trial,  but 
the  partr  ofFenng  it  neglected  to  offer  other  evi- 
dence of  his  alleged  right  as  a  tax-sale  pur- 
^aser  be  cannot  have  a  new  trial  to  supply  the 
absence  of  proof.  Beggs  r.  Paine,  109  N.  W. 
822,  distinguished. 


12.  Taxation— Acnon  on  Tax  Deed. 

In  case  of  such  failure  of  proof  the  alleged 
taxtitle  purchaser  must  be  heU  to  have  no  claim 
either  on  the  land  or  for  reimbursement  from  the 
county  as  on  a  void  sale. 
18.  Same— Patiient  or  Just  Taxes. 

In  an  action  to  determine  adverse  daims 
the  plalntltr  will  not  be  relieved  from  an  alleged 
invalid  tax  sale  unless  he  pays  the  face  amount 
of  all  just  taxes  with  interest  from  the  day  of 
sale.    Previous  cases  on  this  point  overruled. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {{  1612,  1613.] 

14.  Sake— Redevftion— Notice. 

A  notice  of  the  expiration  of  the  time  to 
redeem  from  a  tax  sale  under  the  revenue  law  of 
1897  is  fatally  defective  if  it  Incorrectly  states 
the  time  when  the  redemption  right  will  expire. 
[XSd.  Note. — For  cases  in  point,  see  toL  4B, 
Cent  IMg.  Taxation,  i  1423.] 

16.  Same— OBJEcnoRB  to  Tax  SaIiE. 

All  objections  to  a  tax  sale  under  the  rev- 
enue law  of  1897  are  barred  unless  the  defect  is 
one  of  those  mentioned  in  section  1263,  Rev. 
Codes  1809,  or  some  other  jurisdictional  defect 
Beggs  V.  Paine,  109  N.  W.  822,  followed. 

(Syllabus  by  the  Court) 

Appeal  from  District  Oonirt,  Btutaman 
Coonty;  S.  L.  Olaspell,  Judge. 

Action  by  the  State  Finance  Company 
against  William  H.  Beck  and  Valeria  R. 
Myers.  Judgment  for  plaintiff,  and  defend- 
ants appeal.     Reversed  and  remanded. 

Marion  Conklln  and  James  B.  Kerr,  for  ap- 
pellants. John  Knanf,  Seth  Newman,  and 
Wicks,  Paige  &  Lamb,  for  respondent 

ENGERUD,  J.  This  case  is  here  tor  trial 
de  novo  of  all  the  Issues  pursuant  to  an 
appeal  by  defendants.  Plaintiff,  claiming  to 
be  the  owner  in  fee,  brought  this  action  in 
statutory  form  to  determine  adverse  claims. 
Defendants,  Valeria  R.  Myers  and  William  H. 
Beck,  answered  separately,  each  claiming 
title  imder  certain  tax  deeds  and  liens  under 
tax-sale  certificates.  Plaintiff  claims  tiUe 
through  a  deed  executed  and  delivered  to  it 
by  one  Kindred  sborUy  before  this  action 
was  commenced;  and  It  is  admitted  that 
Kindred  was,  when  he  executed  It,  the  ovraer 
of  the  land  unless  bis  title  had  been  divested 
by  certain  tax  sales  hereinafter  mentioned. 
Counsel  for  defendants  contend  that  tbe  deed 
imder  which  the  plaintiff  claims  title  is  void 
under  Galbraltb  t.  Payne,  12  N.  D.  164,  06 
N.  W.  258.  It  is  asserted  that  the  plalntltTs 
grantor  bad  not  taken  rents  for  one  year 
prior  to  the  execution  of  tbe  deed,  and  that 
the  land  was  in  tbe  adverse  possession  of  tbe 
defendant  Beck.  Tbe  facts  do  not  sustain 
this  contention.  Tbe  land  was  wild,  unculti- 
vated prairie,  without  improvement  of  any 
kind  whatever.  Plaintiff's  grantor  was  a 
nonresident  In  1901.  1902,  and  1003  bis 
local  agent  at  Jamestown  sold  to  one  Jen- 
nings tbe  privilege  of  cutting  the  hay,  and 
the  latter,  tmder  this  privilege,  went  upon 
tbe  land  and  cut  the  hay  In  the  seasons  of 
1901,  1902,  and  1903,  and  removed  It  to  his 
own  farm.    Tbe  bay  was  sot  stacked  upon 
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the  premises,  and  he  made  no  ImproTements 
of  any  kind.  It  took  about  10  days  to  cut 
and  remove  tbe  hay.  Plaintiff's  agent  went 
over  the  land  before  completing  the  purchase. 
He  saw  no  evidence  of  possession,  and  testi- 
fied that  be  did  not  know  that  the  hay  had 
been  cut  by  Jennings  until  he  heard  the  lat- 
ter's  testimoQy  to  that  fact.  To  constitute 
a  disseisin  of  the  owner  of  uncultivated  or 
wild  land  by  entry  and  occupation,  the  occu- 
pation must  be  of  that  nature  and  notoriety 
that  the  owner  might  be  presumed  to  know 
that  there  was  a  possession  of  the  land.  A 
mere  occasional  entry  to  cut  grass  is  not  of 
that  nature,  and  so  it  has  been  held.  Wash- 
burn V.  Cutter,  17  Minn.  361  (QU.  835)  ;  Ba- 
zillev.  Murray,  40  Minn.  48,  51,  41 N.  W.  288; 
Lambert  v.  Stees.  47  Minn.  141,  49  N.  W.  662. 
See,  also,  Bump  v.  Butler  County  (C.  C.)  93 
Fed.  290,  300;  Buswell  on  Limitations  ft 
Adverse  Possession,  S  253;  1  Enc.  of  EIvl- 
dence,  654,  and  cases  cited.  There  was  In 
this  case  but  an  occasional  entry  and  for  a 
temporary  purpose.  It  was  not  such  an  oc- 
cupation as  is  required  to  constitute  adverse 
possession.  The  deed  was  not,  therefore, 
within  the  prohibitloa  of  the  statute  against 
maintenance. 

The  action  Involves  the  title  to  three  dis- 
tinct tracts  of  land:  The  N.  E.  %  of  the  N. 
W.  %  of  section  13,  township  139,  range  63; 
the  W.  %  of  tbe  S.  B.  %  of  the  same  sec- 
tion; and  the  W.  %  of  the  B.  ^  of  sec- 
tion 25  in  the  same  township.  Tbe  first  two 
tracts  abbve  described  '^ere  assessed  and 
taxed  as  a  single  tract  although  they  were 
80  rods  apart.  There  was  consequently  no 
assessment  of  either  tract,  and  hence  there 
Is  nothing  which  can  be  held  to  be  a  tax 
either  in  law  or  equity.  l*e  Invalidity  of 
the  proceedings  as  to  these  two  tracts  was 
apparent  on  the  face  of  the  certificates  and 
deeds.  The  irregularity  is  fatal  not  only  to 
the  tax  sales,  but  also  to  the  tax  Itself.  Rob- 
erts V.  Bank,  8  N.  D.  504,  79  N.  W.  1049. 
The  judgment  and  sale  under  tbe  "Woods 
Law"  (chapter  67,  p.  76,  Laws  1897),  does 
not  avail  anything  because  the  same  irregu- 
larity exists  in  that  proceeding.  The  cita- 
tion, Judgment,  and  certificate  all  included 
the  two  distinct  tracts  under  a  single  descrip- 
tion. That  law  required  each  distinct  tract 
to  be  separately  described.  Section  1331, 
Rev.  Codes  1899.  Although,  under  section 
1339  the  list  of  delinquent  taxes  filed  with 
the  clerk  of  court  Is  prima  facie  evidence  of 
the  valldty  of  the  taxes  listed,  yet  it  is  ob- 
vious it  could  not  have  that  effect  where  the 
list  disclosed  the  incurable  illegality  of  the 
charge.  A  court  of  equity  cannot  Impose  as 
a  condition  of  relief  In  this  form  of  action 
the  payment  of  the  amount  justly  due  when, 
as  in  this  case,  the  Inherent  essentials  to  the 
existence  of  an  assessment  and  tax  are  lack- 
ing. With  respect  to  the  W.  %  of  the  E. 
^  of  section  25  defendant  Beck  claims  title 
by  virtue  of  a  sale  on  November  21,  1898, 
pursuant  to  the  "Woods  Law."    The  certifi- 


cate is  In  the  same  form  as  that  considered 
in  Nlnd  v.  Myers  (Just  decided)  109  N.  W. 
335;  and  is  valid  on  its  face  for  the  reasons 
there  stated.  Following  tbe  decision  in  that 
case  we  hold  that,  by  reason  of  tbe  limitation 
provisions  of  section  15  of  that  law  (sec- 
tion 1345,  Rev.  Codes  1899),  the  validity  of 
the  sale  cannot  now  be  questioned,  and  tbe 
certificate  has  become  conclusive  evidence  of 
a  valid  sale.  In  this  case,  however,  the  land 
was  sufficiently  described  in  the  citation  pub- 
lished by  the  clerk  of  court,  and  a  judgment 
in  proper  form  was  duly  rendered. 

The  fact  that  no  certified  copy  of  the  judg- 
ment was  handed  to  the  sheriff,  but.  instead 
thereof  he  used  tbe  original  judgment,  we  do 
not  consider  of  any  Importance.  The  same 
irregularity  existed  in  the  sale  involved  In 
Nlnd  V.  Myers.  It  is  plain  that  tbe  Legisla- 
ture could  have  authorized  the  sheriff  to 
make  the  sale  In  the  manner  he  did  without 
a  certified  copy  of  the  judgment  The  re- 
quirement that  a  certified  copy  should  be 
provided  fbr  the  sheriff  was  for  his  conven- 
ience and  that  of  the  other  officers.  There 
was  nothing  In  that  requirement  designed 
for  the  protection  of  the  landowners ;  and  its 
omission  could  not  prejudice  them.  Be  that 
as  It  may,  it  was  only  a  legislative  require- 
ment, which  the  Legislature  could  dispense 
with,  and  hence  all  objections  because  of  that 
irregularity  is  barred  by  the  limitation  pro- 
visions of  section  1846,  Rev.  Codes  1899. 
Nlnd  T.  Myers.  We  hold,  however,  that  the 
plaintiff's  redemption  right  has  not  been  ter- 
minated by  proper  notice.  The  statute  re- 
quires, among  other  things,  that  the  notice 
must  be  served  on  the  owner  by  mall  if  the 
owner  is  a  nonresident  Section  1344,  Rev. 
Codes  1889.  The  notice  was  not  mailed  to 
Kindred,  the  then  owner.  It  was  mailed  to 
the  persons  whose  names  appeared  of  record 
as  grantees  In  certain  prior  tax  deeds.  E}ach 
of  these  tax  deeds  were  void  on  their  face  be- 
cause they  were  not  in  statutory  form;  and 
were  also  void  for  other  reasons.  Without 
deciding  whether  a  notice  to  the  appar«it 
record  owner  would  be  sufficient  under  this 
statute,  we  are  agreed  that  the  grantee 
named  in  a  recorded  tax  deed  void  on  its 
face  cannot  be  held  to  be  the  owner  within 
the  meaning  of  this  statute.  It  is  unneces- 
sary to  notice  other  alleged  defects  In  the 
notice.  The  certificate  Is  valid,  but  the  right 
of  redemption  has  not  been  cut  off. 

The  tax  deed  to  Beck,  dated  December 
17,  1898,  based  on  a  tax  sale  In  1885  for 
the  taxes  of  1894  Is  void  on  Its  face  because 
It  names  the  county  of  Stutsman  as  grantor 
instead  of  the  state  of  North  Dakota.  Beggs 
V.  Paine,  109  N.  W.  322.  The  deed,  there- 
fore, proves  nothing  but  Its  own  execution, 
and  its  defects  were  specifically  pointed  out 
by  proper  objection.  Tbe  defendant  failed 
to  offer  any  proof  of  a  tax-sale  certificate  or 
tax  sale,  and  he  must  bear  the  consequences 
of  his  own  error.  The  reasons  for  ordering 
a  new  trial  in  Beggs  v.  Paine,  in  a  case  of 
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absence  of  proof,  do  not  exist  In  this  case. 
It  must  be  held  that  the  defendant  has  no 
claim  based  on  the  tax  sale  of  1895  of  the 
particular  tract  in  question.  In  the  absence 
of  any  evidence  of  a  tax  sale,  we  cannot 
find  that  he  is  the  holder  of  a  void  tax-sale 
certificate  so  as  to  entitle  him  to  reimburse- 
ment ftom  the  county  as  provided  by  sectioa 
81,  c  132,  p.  408,  Laws  1890,  under  which  the 
sale  was  made,  or  section  1270,  Rev.  Codea 
1890,  which  corresponds  to  the  provision  on 
that  subject  in  the  former  law. 

The  tax  sale  to  Beck  dated  January  11, 
1901,  based  on  a  tax  sale  In  1897,  for  the  tax 
of  1885,  is  void  on  its  face  for  the  same 
reason  that  the  preceding  deed  was  void. 
It  is  conceded  that  the  sale  was  void  because 
the  notice  of  sale  was  insufficient.  There 
were  certain  Irregularities  in  the  antecedent 
tax  proceedings,  but  all  of  them  were  mere- 
ly irregularities  in  the  performance  of  purely 
legislative  requirements.  Nothing  was  omit- 
ted that  was  Inherently  or  constitutionally 
essential  to  the  creation  of  a  tax.  In  a  court 
of  equity  such  a  tax  Is  not  wholly  void  even 
though  the  Irregularity  may  be  fatal  to  the 
sale.  It  Is  not  shown  that  the  tax  was  ex- 
cessive or  lacking  in  uniformity  or  otherwise 
unjust  No  reason  la  assigned  why  the 
plaintiff  should  In  equity  be  relieved  from 
the  pajrment  of  any  portion  of  the  tax.  The 
plaintiff  is  not  entitled  to  any  equitable  re- 
lief with  respect  to  this  sale  until  he  does 
equity.  Here  Is  a  tax  wblcb  be  ought  to 
have  paid.  If  he  bad  done  hla  duty  by  pay- 
ing this  Jnst  tax  In  proper  season  no  sale 
would  have  been  made.  The  county  is  a 
guarantor  of  the  validity  of  the  sale,  and  if 
the  sale  is  held  void,  the  public  treasury  must 
return  the  money  received  at  the  sale  to  the 
purchaser,  with  7  per  cent  Interest  If  the 
landowner  bad  made  his  objections  to  the 
sale  promptly,  several  years  of  Interest 
would  have  been  saved  to  the  county,  and 
the  tax  could  have  been  promptly  collected. 
Shall  the  taxpaylng  members  of  the  com- 
munity be  compelled  by  a  court  of  equity  to 
bear  tbe  burden  of  Increased  taxation  due  to 
this  landowner's  refusal  or  failure  to  pay 
a  Just  tax?  It  Is  no  answer  to  say  that  he 
bad  tile  legal  right  to  refuse  payment  so 
long  as  the  proceedings  were  not  in  ac- 
cordance with  the  statute.  The  statutory 
regulations  which  have  not  been  strictly  ob- 
served In  this  case  were  designed  to  Insure 
the  taxpayer  ample  protection  against  In- 
justice or  infringement  of  his  constitutional 
rights;  and  to  afford  blm  ample  remedies 
for  prompt  redress  In  case  he  was  wronged. 
Whether  the  statutory  regulations  were  ob- 
served or  not  In  this  Instance,  no  Injustice 
has  been  done  the  plaintiff.  The  rights 
which  the  statute  was  designed  to  protect 
have  not  been  violated.  They  were  not  in- 
tended to  be  used  as  a  means  of  evading 
his  duties  to  tbe  government  and  of  doing 
Injustice  to  his  neighbors. 

The  county  la  virtually  a  party  to  this 


action  because  tbe  Judgment  herein  rendered 
is  a  conclusive  adjudication  of  its  liability 
as  a  guarantor  of  the  tax  sale.  Section 
1270,  Bev.  Codes  1899;  Paine  y.  Dickey  Coun- 
ty. 8  N.  D.  B81,  80  N.  W.  770.  If  the  sale  la 
set  aside  unconditionally,  even  though  the 
tax  Is  not  canceled,  the  county  la  chargeable 
with  the  accrued  Interest  and  plaintiff  gets 
the  benefit  of  the  use  of  the  money  without 
Interest  which  he  ought  to  have  paid  years 
before,  and  his  taxpaylng  neighbors  must 
suffer  for  his  laches.  A  court  of  equity  will 
not  tolerate  such  injustice.  It  will  grant 
relief  only  on  the  condition  that  tbe  party 
seeking  it  does  equity.  The  burden  of  each 
taxpayer's  neglect  of  his  obligations  should 
be  borne  by  himself.  Hence,  we  shall  hold 
that  as  a  condition  to  the  vacation  of  the 
sale  In  question  the  plaintiff  must  pay  to 
the  defendant  Beck,  or  Into  court  for  him, 
the  amount  for  which  the  land  was  sold, 
with  Interest  thereon  at  7  per  cent  per  an- 
num from  tbe  day  of  sale.  A  provisional 
decree  should  be  entered  giving  the  plain- 
tiff the  privilege  of  making  sucb  payment 
to  the  certificate  holder  or  into  court  for 
blm  within  80  days  after  notice  of  the  entry 
of  such  decree.  If  the  plaintiff  shall  fall 
to  make  such  payment  then  the  final  decree 
shall  adjudge  that  the  plaintiff  Is  entitled  to 
no  relief  from  such  tax  sale. 

We  recognize  the  fact  that  this  decision 
is  In  conflict  with  tbe  practice  heretofore 
prevailing  as  established  by  the  decisions  of 
this  court  Those  declBlons  were  cited  In 
Douglas  T.  City  of  Faigo,  18  N.  D.  467, 
101  N.  W.  919.  It  Is  true,  as  pointed  out  In 
that  case,  that  there  Is  a  distinction  between 
a  suit  for  cancellation  against  tbe  county, 
such  as  that,  and  an  action  to  quiet  title, 
«nch  as  this.  The  difference  Is  only  in 
form,  however.  Both  Invoke  the  equity 
Jurisdiction  of  the  court  for  the  same  pur- 
pose, namely,  tbe  cancellation  of  an  adverse 
claim.  The  Inherent  powers  of  the  court  as 
an  equity  tribunal  and  the  general  principles 
governing  the  court  In  equity  cases  are  pre- 
cisely the  same  In  whatever  form  the  ques- 
tions are  presented.  The  Legislature  can 
devise  remedies  and  rules  of  procedure,  but 
It  cannot  deprive  the  court  of  its  consti- 
tutional Jurisdiction  to  grant  equitable  relief 
on  equitable  conditions.  We  do  not  think 
there  Is  anything  in  tbe  statute  relating 
to  this  form  of  action  which  was  Intended 
to  do  so.  It  merely  prescribes  the  manner  in 
which  the  Issues  may  be  brought  before  the 
court  It  does  not  restrict  the  exercise  by 
the  court  of  any  of  Its  Jurisdiction  according 
to  equitable  principles.  We  do  not  question 
tbe  well-established  rule  that  a  tax-title  pur- 
chaser buys  at  his  peril.  The  doctrine  of 
caveat  emptor  applies  to  such  a  sale  to 
its  full  extent  However  circumscribed  the 
rights  of  the  tax-title  purchaser  may  be  as 
compared  with  those  of  the  landowner,  the 
latter  la  not  entitled  to  more  than  his  legal 
rights.    The  Infirmities  of  the  tax  title  do 
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not  absolve  the  taxpayer  from  bis  obligation 
to  do  equity  wben  be  seeks  equity.  We 
agree  that  the  taz-tltle  purchaser  Is  entitled 
only  to  bis  pound  of  flesh  in  whatever  form 
he  demands  it  But  confining  the  tax-title 
purchaser  to  bis  strict  legal  rights  is  one 
thing,  and  relieving  the  tax  debtor  from  bis 
Just  share  of  taxes  at  the  expense  of  bis 
neighbors  Is  quite  another.  This  case  is 
a  fair  Illustration  of  the  Injustice  resulting 
from  adhering  to  the  rule  heretofore  in  force 
in  this  state  of  not  requiring  payment  of  Just 
taxes  as  a  condition  precedent  to  relief  In 
this  class  of  cases.  The  owner  of  the  land  in 
this  case  has  not  paid  a  cent  of  tax  on  this 
property  for  more  than  20  years.  It  is  not 
claimed  that  any  of  the  taxes  were  excessive 
or  unfair,  or  that  they  otherwise  Infrinsed 
any  of  the  landowner's  constitutional  Tights. 
The  technical  requirements  of  the  law  as  to 
the  procedure  have  not  been  followed  with 
precision;  and  the  landowner  not  only  asks 
to  have  the  tax  sales  set  aside,  but  declines 
to  pay  or  offer  to  pay  a  cent  of  the  taxes 
which  are  confessedly  Just.  Under  the  rule 
heretofore  in  force  he  was  sustained  in  that 
position.  The  public  treasury  was  compel- 
led to  reimburse  the  tax-title  purchaser.  It 
could,  of  course,  reimpose  the  taxes  without 
Interest,  but  took  the  risk  of  another  law 
suit  as  to  the  validity  of  the  subsequent  pro- 
ceedings. The  delinquent  taxpayer  was  per- 
mitted to  profit  at  the  expense  of  the  com- 
munity. 

By  overturning  the  precedents  on  this  ques- 
tion established  by  former  decisions,  we  do 
not  in  any  way  disturb  the  rules  by  which 
the  validity  of  past  or  future  tax  sales  are 
to  be  tested.  We  disturb  no  rights  which 
are  Justly  entitled  to  protection.  It  surely 
cannot  be  claimed  that  those  who  have  neg- 
lected to  pay  their  Just  taxes  are  in  any  posi- 
tion to  Invoke  the  doctrine  of  stare  decisis 
to  continue  immunity  from  their  obligation 
to  do  equity  wben  they  seek  equitable  relief. 
We  are  satisfied  that  public  policy  necessi- 
tates this  modification  of  former  decisions, 
and  It  is  further  Justified  by  the  fact  that  it 
restores  in  this  state  the  rule  recognized  and 
applied  in  other  Jurisdictions.  In  addition  to 
the  cases  cited  In  Douglas  v.  City  of  Fargo, 
see  Blackman  v.  Arnold  (Wis.)  89  N.  W.  513 ; 
Adams  v.  Castle,  30  Conn.  404;  Knox  v. 
Dunn,  22  Kan.  683.  Chapter  166,  p.  232, 
Laws  1903,  is  an  express  legislative  estab- 
lishment of  the  rule  we  have  been  discussing. 
As  indicated  above,  the  court  has  inherent 
power,  independent  of  such  a  statute,  to  do 
what  the  statute  requires.  The  second  deed 
to  Betts  of  the  same  date  as  the  preceding 
one  for  the  taxes  of  1886  la  likewise  void  for 
the  same  reasons.  The  taxes,  however,  are 
merely  irregular,  and  all  that  was  said  with 
respect  to  the  taxes  and  tax  sales  for  the 
tax  of  1895  applies  to  this  tax  and  tax-sale 
certificate,  and  relief  should  be  granted  on 
the  same  terms.  The  tax  deed  to  Beck  dated 
June  25,  1903,  based  on  the  tax  sale  of  1898 


for  the  taxes  of  1897  Is  void  because  there 
was  not  proper  notice  of  expiration  of  re- 
demption. The  notice  was  issued  more  than 
90  days  before  the  expiration  of  the  3  years 
for  redemption.  The  time  to  redeem,  if  the 
notice  was  properly  served,  was  December  6, 
1901.  The  notice  stated  that  the  time  to  re- 
deem would  expire  December  26,  1901.  The 
notice  was  therefore  ineffective,  and  the  deed 
conveyed  no  title.  State  v.  Nord,  73  Minn. 
1,  75  N.  W.  760,  72  Am.  St  Kep.  694;  Kipp  v. 
Robinson,  75  Minn.  1,  77  N.  W.  414.  The  Ir- 
regularities relied  upon  to  avoid  the  sale  are 
none  of  those  mentioned  in  section  1263  for 
which  a  sale  may  be  avoided;  and  none  of 
them  were  Jurisdictional  defects  beyond  the 
power  of  the  L^lslature  to  cure  or  bar. 
State  Finance  Co.  v.  Mather,  109  N.  W. 
350,  and  Beggs  v.  Paine  and  Nind  v.  llyers, 
supra.  The  tax  sale  is  therefore  valid,  but 
the  redemption  right  is  not  cut  ofT.  The 
tax-sale  certificate  to  Beck  dated  December 
3,  1901,  for  the  taxes  of  1900  Is  conceded  to 
be  valid;  and  we  think  the  Judgment  and 
findings  sufficiently  show  that  fact  though 
lacking  somewhat  in  clearness.  The  tax  sale 
to  David  Myers  in  1892  for  the  taxes  of 
1S91  was  void  because  in  the  assessment  roll 
the  property  is  described  as  the  "W.  2  B.  2" 
of  the  section.  This  must  now  be  held  to  be 
no  description,  and  vitiates  the  entire  tax 
proceeding.  The  early  decisions  on  this  point 
have  become  a  rule  of  property.  Beggs  v. 
Paine,  supra. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  Judg- 
ment in  accordance  with  this  opinion.  Ai>- 
pellant  Beck  will  recover  the  taxable  costs 
and  disbursements  of  both  courts  from  re- 
spondent 

YOUNG,  J.  (dissenting  In  part).  The  fol- 
lowing conclusions  announced  In  the  above 
opinion  do  not  meet  my  approval :  (1)  That 
a  sheriff's  certificate  Issued  under  chapter 
67,  p.  76,  Laws  1897,  is  prima  facie  evidence 
of  a  valid  Judgment,  (2)  that  It  becomes  con- 
clusive evidence  of  a  valid  sale  unless  at- 
tacked In  three  years,  (3)  that  a  sale  under 
a  void  Judgment  becomes  valid  unless  at- 
tacked In  three  years,  and  (4)  that  the  sale 
by  the  sheriff  without  a  certified  copy  of  the 
Judgment  was  a  mere  irregularity. 

As  to  the  remaining  questions  I  agree  with 
the  conclusions  stated  In  the  syllabus.  My 
views  upon  the  first  three  questions  are  set 
forth  In  a  dissenting  opinion  In  Nind  v.  My- 
ers, and  In  Beggs  v.  Paine  (filed  herewith), 
109  N.  W.  322,  and  need  not  be  repeated. 

Aa  to  the  fourth  question,  I  am  of  opinion 
that  the  sale  by  the  sheriff  without  the 
certified  copy  of  the  Judgment  was  a  sale 
without  authority  of  law  and  was  void,  and 
was  not  a  mere  irregularity,  as  the  ma- 
jority hold.  It  cannot  be  said  that  a  sale 
without  authority  of  law  is  not  a  sale  with- 
out jurisdiction.  Section  1341,  Rev.  Codes 
1809  (section  11,  c.  67,  p.  82,  Laws  1897)  re- 
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qolred  tbe  clerk  of  the  dlatrlct  court,  after 
the  entry  of  the  Judgment,  to  deliver  to  tbe 
■herifT  "a  certified  copj  of  such  Judgment 
writteo  on  the  left-hand  page  of  a  book  to  be 
prepared  by  the  treasurer."  This  certified 
copy  of  the  Judgment  la  the  sherlfTs  author- 
ity to  sell.  It  l8  hlB  precept,  and  performs 
the  same  office  aa  an  execution  on  an  ordi- 
nary Judgment  The  subsequent  proceedings 
are  required  to  be  recorded  upon  It,  and  tbe 
copy  Is  returned  to  the  clerk  of  the  district 
court  Section  1346.  In  my  opinion,  tbe  case 
is  not  different  from  that  in  which  a  stieriff 
seizes  and  sells  property  without  an  execu- 
tion. There  being  no  authority  of  law  for 
him  to  proceed  In  that  way,  his  act  is  TOld. 
Tbe  execution  Is  tbe  authority  for  his  act 
and  without  It  be  is  without  authority.  The 
same  principle  should  be  applied  when  an 
officer  attempts  to  sell  land  for  taxes.  If 
he  does  not  hare  the  precept,  he  is  without 
authority,  and  the  sale  is  void.  The  follow- 
ing cases  sustain  this  view:  Atkins  t.  Hin- 
man,  2  Oilman  (III.)  437-448;  Williams  T. 
Underbill.  58  111.  137, 188 ;  Bagan  ▼.  Connelly, 
107  lU.  468-465 ;  LitUe  v.  Herndon,  10  Wall. 
(U.  S.)  26,  19  L.  Ed.  878;  People  v.  Doe,  81 
Cat  220 ;  OUbreatb  v.  Dilday,  162  111.  207,  88 
N.  B.  572.  The  sberiiTs  authority  was  spe-' 
claL  It  existed  only  to  the  extent  and  under 
tbe  circumstances  stated  In  the  statutes.  If 
be  acted  without  the  authority  of  the  statute, 
his  acts  are  not  Justified  or  sustained  by  it 

It  is  well  settled  that  "tbe  power  to  sell 
lands  for  taxes  is  a  naked  power,  and  tbe 
▼alidity  of  a  title  derived  from  such  a  sale 
depends  upon  a  strict  compliance  with  the  di- 
rections of  the  statute.  The  officer  intrust- 
ed with  tbe  power  of  sale  exercises  a  naked 
statutory  and  special  authority,  depending 
upon  the  letter  of  tbe  law  for  its  support 
He  must  act  in  conformity  with  tbe  law  from 
which  his  power  is  derived ;  and  a  purchaser 
at  sncb  a  sale  is  bound  to  know  whetber 
he  has  so  acted.  It  is  therefore  a  condi- 
tion precedent  to  tbe  passing  of  titles  at 
such  sales  that  all  proceedings  of  the  of- 
ficers who  have  anytbing  to  do  with  tbe  as- 
sessment and  collection  of  the  taxes  or  wltb 
the  advertisement  and  sale  of  the  property 
shall  I>e  in  compliance  with  the  statute  au- 
thorizing tbe  sale."  Woodbrldge  v.  State,  43 
N.  J.  Law,  262,  270,  and  cases  cited;  also. 
Hopper  V.  Ex'rs,  16  N.  J.  Eq.  3S2;  and  the 
opinion  of  Chief  Justice  Marshall  In  tbe  lead- 
ing case  of  Williams  v.  Peyton,  4  Wheat  (U. 
8.)  77,  4  L.  Ed.  618,  and  Early  v.  Doe,  18 
How.  (D.  8.)  609, 14  L.  Ed.  1079. 

In  my  opinion  there  is  shown  an  absence 
•f  authority  in  the  sheriff  to  make  the  sale 
In  question.  And  it  is  quite  clear  that  au- 
thority to  sell  is  not  supplied  by  the  curative 
or  limitation  provision  of  section  1346,  to 
which  the  majority  opinion  refers.  Such 
statutes,  when  applicable,  cure  irregularities 
and  omissions  in  proceedings  which  are  being 
taken  by  authority.    But  there  is  no  ground 


for  claiming  that  they  give  tbe  ofllcer  author- 
ity In  addition  to  that  contained  in  the  stat- 
ute, under  which  he  assumes  to  act  Tliii 
must  be  so,  for  if  the  officer  may  choose  Ills 
own  metliod  of  procedure,  or,  as  in  this  case, 
decide  to  sell  witlu>ut  the  certified  copy,  and 
thus  without  the  authority  of  the  statute,  he 
is  assuming  to  exercise  legislative  power 
which  cannot  be  delegated.  His  authority 
to  act  is  created  by  tbe  Legislature,  and 
exists  only  upon  the  conditions  named  by 
tbe  statute  and  be  cannot  create  it  himself. 
Tbe  fact  that  tbe  Legislature  migbt  have 
authorized  him  to  sell  upon  different  con- 
ditions proves  nothing.  It  is  a  sufficient  an- 
swer to  this  to  say  that  It  did  not  do  so. 
The  landowner  can  only  be  deprived  of  his 
property  by  due  process  of  law,  and  he  is 
not  deprived  of  bis  property  by  any  law, 
when  it  is  not  taken  under  the  authority  of 
a  law  in  existence,  but  merely  by  a  method 
of  procedure  which  the  Legislature  could 
have  authorized  if  it  bad  seen  fit  to  do  so. 
For  this  reason  I  am  of  the  opinion  that 
tbe  sale  was  made  without  JurlsdicUon,  and 
should  be  held  void. 


POWERS  V.  FIRST  NAT.  BANK  OF  BOT- 
TINEAU et  aL 

(Supreme  Court  of  North  Dakota.    May  IS, 
190ia.    Rehearing  Denied  Oct  3,  1906.) 

1.  Taxation— Tax  Cibtificatks— Bqcitt. 

In  an  action  to  determine  adverse  claims  to 
real  estate  arising  out  of  tax  certificates  on 
whjcli  taxes  are  shown  to  be  justlj  due,  a  court 
of  equity  will  not  grant  the  plaintiff  relief  until 
he  pays  or  offers  to  pay  the  taxes  justly  due. 

[Ed.  Note.--For  cases  in  point,  see  vol.  4S, 
Gent  Dig.  TaxaUon,  {  1586.] 

2.  Same. 

The  mere  fact  that  the  rule  of  caveat  emp- 
tor applies  to  tax-sale  purchasers  is  not  ground 
for  not  exercising  in  l>ehalf  of  such  pur^asers 
the  usual  principles  in  equity  actions, 

3.  Saks— Payment  of  Taxes. 

In  an  action  to  determine  adverse  claims 
simply  in  which  tbe  statute  provides  a  form  of 
complaint,  the  complaint  need  not  allege  a  pay- 
ment or  offer  of  payment  of  the  taxes  justly  due, 
but  before  granting  any  relief  the  court  should 
require  such  payment  as  a  condition  of  granting 
any  relief. 

[Bd.  Note. — For  ca^es  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  {  1601.] 

(Syllabus  by  the  C!ourt.) 

Appeal  from  District  Ciourt,  McHenry 
Ck>unty;  L.  J.  Palda,  Jr.,  Judge. 

Action  by  Frederick  A.  Powers  against 
the  First  National  Bank  of  Bottineau  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  dismissed. 

Bosard  &  Bosard  and  A.  M.  Cbristlanson, 
for  appellants.  Brennan  &  Qray,  for  re- 
spondent 

MORGAN,  0.  J.  The  plaintiff  brings  an 
action  against  McHenry  county  and  one  W. 
H.  Mcintosh,  seating  to  cancel  and  annul 
tour  tax  certificates  issued  on  a  tax  sale 
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In  1900  for  the  dellnqaent  tazea  of  1899. 
The  defendant  bank  la  the  holder  of  such 
certlflcates  under  an  assignment  thereof 
from  said  Mcintosh,  the  purchaser  at  the 
sale,  and  was  substituted  as  defendant  In 
place  of  said  Mcintosh  at  the  trial.  The 
complaint  alleges  that  plaintiff  is  the  owner 
of  the  land,  which  was  sold  for  such  delln- 
quent  taxes  in  separate  tracts,  comprising 
In  all  480  acres ;  that  the  defendants  claim 
interests  and  liens  in  and  against  said  real 
estate  adverse  to  the  plaintiff  "under  al- 
leged tax  sales,  levies,  and  assessments  tat 
the  years  1896,  1896,  1897,  1898,  and  1899,  all 
of  which  are  void";  that  the  claim  of  the  de- 
fendants is  without  any  right  whatever,  and 
that  neither  of  said  defendants  has  any  Inter- 
est, lien,  or  right  in  or  to  any  poi-tion  of  said 
lands;  "that  the  defendant  Mcintosh  claims 
to  be  the  holder  and  owner  of  alleged  tax-sale 
certificates  for  the  tax  sale  of  1900  for  al- 
leged taxes  of  the  year  1899  on  said  lands, 
being  tax  certificates  numbered  41,  44,  46, 
and  47,  and  will  apply  for  and  obtain  deeds 
from  defendant  county  of  McHenry  under 
said  certificates  for  said  lands  unless  the 
said  defendants  and  each  of  them  be  enjoin- 
ed and  restrained  by  this  court  from  taking 
or  Issuing  deeds  thereunder,  and  that  In  case 
of  the  issue  of  any  deed  or  deeds  to  any  of 
said  lands  the  title  of  plaintiff  to  said  lands 
will  be  clouded,  and  he  will  be  Irreparably 
damaged;  that  all  of  said  alleged  taxes  and 
tax  certificates  are  void."  The  prayer  for 
relief  asks  that  the  defendants  and  each  of 
them  be  required  to  set  forth  the  nature  of 
their  claims,  and  that  a  decree  be  entered  ad- 
Judging  that  the  defendants  have  no  Interest 
or  estate  In  said  lands,  and  that  plaintiff's 
title  to  said  lands  be  declared  valid,  and  that 
all  of  said  tax  certificates  be  declared  null 
and  void;  "that  said  defendants,  and  each 
of  them,  be  forever  enjoined  and  debarred 
from  asserting  any  claim  whatever  in  or  to 
said  land  by  or  under  any  of  said  alleged 
tax-sale  certificates,  and  that  plaintiff  have 
such  other  and  further  relief  as  shall  be 
agreeable  to  equity,"  etc  The  defendant 
bank  answered,  and  alleged  that  the  taxes 
under  which  the  lands  were  sold  under  a 
regular  sale  for  valid  taxes  were  duly  levied 
in  the  year  1899,  and  that  the  plaintiff  bad 
never  paid  any  of  said  taxes,  or  offered  to 
pay  any  of  them,  as  a  condition  precedent 
to  setting  aside  said  certificates. 

The  complaint  is  not  strictly  one  for  the 
determination  of  adverse  claims  only,  as  It 
asks  for  an  Injunction  against  the  county 
officials  and  the  owner  of  the  certificates  to 
prevent  the  county  from  issuing  a  deed  on 
said  certificates  and  the  holder  from  ac- 
cepting such  deed.  These  certificates  are 
pleaded,  and  the  court  is  asked  to  cancel 
them  on  the  ground  that  they  are  invalid. 
The  precise  ground  of  the  alleged  Invalidity 
of  the  certificates  is  not  set  forth  in  the  com- 
plaint, and  need  not  be  set  forth  In  an  ac- 
tion   to    determine    adverse    claims.     The 


grounds  claimed  to  have  been  shown  by  the 
evidence  are:  (1)  That  the  county  levy  for 
1899  was  made  by  percentages,  and  not  in 
specific  amounts.  (2)  That  no  proper  desig- 
nation oif  a  newspaper  in  which  the  de- 
linquent tax  list  was  to  be  published  was 
made  by  the  county  commissioners. 

We  do  not  deem  it  necessary  to  consider 
the  question  whether  these  alleged  omia- 
sions  rendered  the  subsequent  tax  proceed- 
ings void  or  not.  It  may  be  conceded  for 
the  purposes  of  this  case  th&t  a  levy  by  per- 
centages or  mills  was  a  void  levy,  but  from 
that  it  will  not  follow  that  all  the  taxes 
levied  for  that  year  were  void.  The  levy  by 
percentages  pertained  to  the  county  taxes 
only.  The  state  and  township  levies  were 
not  affected  thereby.  Hence  it  necessarily 
follows  that  some  of  the  taxes  under  which 
the  land  was  sold  are  not  void,  nor  are 
tbey  claimed  to  be  void.  In  the  absence  of 
such  showing,  they  are  presumed  to  be  val- 
id, and  the  plaintiff  will  not  be  relieved  from 
the  entire  burden  of  taxation  by  a  court  of 
equity  upon  a  showing  tliat  some  of  the 
taxes  are  so  Irregularly  Imposed  as  to  render 
such  portion  void. 

The  complaint  sets  forth  an  equitable 
cause  of  action.  It  asks  for  an  injunction 
against  the  county  officials,  forbidding  them 
from  proceeding  to  deliver  to  the  bank  a 
deed  upon  the  tax  sale.  To  that  extent  It 
is  the  same  as  the  complaint  In  the  case  of 
Douglas  V.  City  of  Fargo,  14  N.  D.  467,  101 
N.  W.  919.  In  that  case  it  was  determined 
that  the  rule  laid  down  in  Farrington  v. 
N.  E.  Investment  Co.,  1  N.  D.  102,  45  N. 
W.  191,  should  be  adhered  to,  and  that  inter- 
ference by  a  court  of  equity  could  not  be 
Justly  Invoked  unless  the  plaintiff  showed 
that  he  had  offered  to  pay  such  taxes  as 
were  Justly  due  in  cases  where  no  claim  was 
made  that  the  whole  assessment  was  void 
for  Jurisdictional  reasons  particularly  point- 
ed out  in  the  opinion  In  that  case.  Plaintiff 
contends,  however,  that  an  injunction  was 
not  necessary  in  this  case,  and  that  the  ac- 
tion was  dismissed  at  the  trial  on  plaintiff's 
motion  as  to  the  county  commissioners. 
Plaintiff  therefore  insists  that  the  action 
must  be  determined  as  Involving  only  the 
rights  of  private  parties,  entirely  dissolved 
from  the  rights  of  the  public.  The  argu- 
ment is  not  convincing.  In  the  .ultimate 
results  there  is  no  difference  In  the  two 
cases.  In  both  cases  the  public  Is  deprived 
in  the  end  of  the  taxes.  In  this  case.  If 
the  certlflcates  be  adjudged  void,  the  county 
must  refund  the  taxes  paid  by  the  bank. 
Section  88,  c.  126,  p.  256,  Laws  1897.  The 
fact  that  the  action  was  finally  resolved  into 
a  contest  between  private  litigants  in  no 
way  detracts  from  the  statement  that  it  in- 
terferes with  the  collection  or  use  of  the  pub- 
lic revenues.  It  is  not  alleged  or  c<ntended 
that  the  land  was  not  taxable,  nor  that  It 
was  excessively  taxed.  No  constitutional 
provision  is  claimed  to   have  been   vlolat- 
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ed.  No  prejudice  Is  alleged,  unless  It  can 
be  claimed  that  the  levy  by  percent- 
ages implies  prejudice,  and  such  conten- 
tion could  not  be  upheld.  No  equitable 
principle  Is  Involved  as  a  ^ound  from  Im- 
mnnlty  from  payment  of  the  taxes  assessed. 
Nothing  affecting  the  fundamental  ground- 
work of  the  taxes  has  been  omitted  or  wrong- 
fully performed.  This  Is  an  equitable  action, 
to  be  determined  on  equitable  principles,  al- 
though the  county  Interests  be  eliminated 
from  the  Issues.  The  plaintiff  seeks  the  can- 
cellation of  certificates  and  the  setting  aside 
of  levies  and  taxes.  He  seeks  to  set  aside 
tbe  lien  created  by  a  tax  certificate.  He 
asks  for  general  equitable  relief.  Under  the 
Issues  framed.  It  is  an  equitable  action, 
and  held  to  be  such  In  this  state. 
O'Neill  v.  Tyler,  3  N.  D.  47,  63  N.  W. 
434;  Tracy  v.  Wheeler  (Just  dedded) 
107  N.  W.  68.  The  relief  sought  Is 
equitable,  hence  equitable  principles  must 
be  applied  in  the  determination  of  the 
Issues.  The  mere  fact  that  the  action  is 
between  private  parties  only  Is  not  enough 
to  take  It  out  of  tbe  rules  applicable  to 
equity  cases.  It  Is  not  an  answer  to  say 
that  the  doctrine  of  caveat  emptor  applies 
In  suits  to  determine  the  yalldlty  of  taxes, 
sales,  or  tax  deeds.  That  rule  does  apply  in 
such  cases,  but  that  does  not  Justify  a  court 
of  equity  In  holding  that  a  tax-sale  purchaser 
shall  be  compelled  to  look  elsewhere  for  his 
money,  _  and  the  owner  relieved  from  all 
payments  and  burdens  Imposed  upon  owners 
of  property  by  the  revenue  laws.  The  own- 
er comes  Into  a  court  of  equity,  asking  that 
be  be  relieved  from  tax  proceedings  which 
be  claims  to  be  illegal.  Before  bis  prayer 
should  be  granted,  he  should  do  equity  him- 
self, and  reimburse  the  tax  purchaser,  and 
save  tbe  county  from  the  burden  of  having 
to  pay  out  the  money  received  as  taxes  on 
plalntUTs  land,  which  tbe  latter  does  not 
claim  not  to  owe. 

A  new  rule  is  announced  In  this  case,  over- 
mling  previous  cases  In  this  court,  so  far 
as  the  application  of  this  equitable  principle 
In  actions  between  private  parties  to  deter- 
mine the  validity  of  tax  sales  or  certificates 
or  deeds  Is  concerned.  Upon  mature  con- 
sideration we  conclude  that  no  sound  dis- 
tinction can  be  drawn  between  such  actions 
and  those  against  public  ofllcers  that  will 
warrant  the  application  of  this  equitable 
principle  In  the  one  case  and  withholding 
It  in  the  other.  In  Douglas  v.  City  of  Fargo, 
supra,  the  cases  In  which  this  distinc- 
tion Is  drawn  In  tbis  state  were  cited, 
but  the  doctrine  was  not  approved  In 
that  case.  The  cases  were  cited  and  re- 
viewed In  that  case  solely  for  the  purpose  of 
showing  that  tbe  rule  announced  In  Farrlng- 
ton  V.  N.  E.  Investment  Co.,  bad  not  been 
departed  from  by  this  court 

The  question  Involved  In  this  case,  wheth- 
er in  an  action  between  private  parties  af- 
fecting tax  proceedings  as  liens  on  land  an 


offer  to  pay  tbe  Just  tax  should  be  made, 
was  not  there  involved.  Tbe  principle  here 
Involved  Is  now  a  statutory  enactment. 
Chapter  160,  p.  232,  Laws  1903.  In  addi- 
tion to  the  cases  cited  In  the  Douglas  Case 
as  sustaining  the  principle  here  announced, 
see  State  Finance  Co.  v.  Beck  (Just  decid- 
ed), 109  N.  W.  357,  and  tbe  cases  there  cited. 
Also,  Cooley  on  Taxation  (3d  Ed.)  p.  1458, 
and  cases  cited  under  note  2 ;  Knox  v.  Dunn, 
22  Kan.  683. 

In  this  case  the  plaintiff  did  not  allege  In 
tbe  complaint  a  payment  or  an  offer 
of  payment  of  the  taxes  Justly  due.  If 
tbe  action  be  considered  one  solely  to 
determine  adverse  claims,  such  an  al- 
legation is  not  necessary,  as  tbe  stat- 
ute prescribes  a  form  of  complaint  for 
such  cases.  In  such  actions,  if  it  develops 
on  the  trial  that  taxes  are  Justly  due,  tbe 
plaintiff  should  offer  to  pay  them  before 
equitable  relief  will  be  granted.  In  this 
case  that  was  not  done,  although  but  two 
years'  taxes  bad  been  paid  by  the  plaintiff 
during  his  ownership  of  some  of  the  land 
for  about  ten  years.  Under  each  of  tbe 
groimds  claimed  to  entitle  tbe  plaintiff  to 
equitable  relief,  it  Is  not  shown  that  there 
was  not  a  valid  tax  due  on  the  land.  Until 
this  Is  shown,  it  will  be  presumed  to  be 
valid.  Hence,  there  is  no  ground  for  Inter- 
ference by  a  court  of  equity  until  tbe  plain- 
tiff himself  shows  a  disposition  to  do  equity. 
This  involves  no  hardship  to  tbe  plaintiff. 
No  deeds  have  been  issued,  and  the  right  of 
redemption  from  tbe  certificate  exists. 

The  Judgment  is  reversed,  and  the  action 
directed  to  be  dismissed.    All  concur. 


FBNTON  et  al.  v.  MINNESOTA  TITLE  INS. 
&  TRUST  CO.  et  al. 

(Supreme  Court  of  North  Dakota.    May  14, 
1906.) 

1.  COHSTITUTIONAI.   LAW   —  DUK    PbOCESB    0» 

Law — PtTBLiCATioH  OF  Summons. 

Tbe  publication  of  summons,  as  prescribed 
by  chapter  6,  i>.  9,  Laws  1901,  in  actions  to  quiet 
title,  there  being  no  description  of  the  land  in 
such  publication,  is  not  a  sufiScient  notice  to  ad- 
verse claimants,  not  specifically  named  in  the 
summons,  to  constitute  "due  process  of  law." 

[Ed.  Note.— For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  {§  929,  930.] 

2.  Judgment— Validitt. 

A  Judgment  so  obtained,  whether  attacked 
directly  or  collaterally,  is  void  as  to  an  adverse 
claimant  not  named  in  the  summons,  and  who 
did  not  appear  in  tbe  action. 

[Ed.   Note.— For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  {  926.] 


8.  Taxatiom  —  Void   Tax   Sale  —  Rkmoviwo 

Cloud. 

One  who  sues  in  equity  to  remove  a  cloud 
on  bis  title  caused  by  a  void  tax  sale  will  be  re- 
quired to  pay  the  amount  justly  due  for  the 
taxes  included  in  tbe  void  sale. 

[Ed.  Note.— For  cases  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  {  1586J 

(Syllabus  by  the  Court) 
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Appeal  from  District  Court,  Bansom  Cktun- 
ty;  Frank  P.  Allen,  Judge. 

Action  by  Uzcle  Fenton  and  otben  against 
tiie  Minnesota  Title  Insurance  &  Trust 
Company  and  others.  Judgment  for  de- 
fendants, and  plaintifls  appeal.  Reversed 
and  remanded. 

J.  B.  Robinson,  for  api>eIlantB.  Pierce  & 
Tenneson,  for  respondents. 

ENGERUD,  J.  On  February  8,  1902,  the 
respondent,  Minnesota  Title  Insurance  A 
Trust  Company,  as  trustee  for  Fidelity  In- 
Testment  Company,  procured  the  entry  by 
the  district  court  of  Ransom  county  of  a 
Judgment  purporting  to  quiet  Its  alleged  title 
to  the  quarter  section  of  land  now  In  con- 
troversy. The  action  In  which  that  Judg- 
ment was  entered  was  one  to  determine  ad- 
verse claims  under  section  5904  et  seq.,  Rev. 
Codes  1899,  as  amended  by  chapter  6,  p.  9, 
Laws  1901,  commenced  by  said  respondent 
against  92  known  defendants  and  "all 
other  persons  unknown,  claiming  any  es- 
tate or  Interest  In,  or  Hen  or  incumbrance  up- 
on, the  property  described  In  the  complaint, 
and  their  unknown  heirs."  The  plalntlfT 
in  that  action  claimed  to  have  acquired  title 
to  the  land  In  controversy  by  virtue  of  two 
tax  deeds  executed  and  delivered  to  It  by 
the  county  auditor  of  Ransom  county  on 
April  12,  1901.  The  respondents  Northern 
Trust  Company,  Douglas  A.  Flske,  and  Em- 
ma C.  Simmons  now  claim  to  have  an  In- 
defeasible title  to  said  land  as  tenants  In 
common  by  virtue  of  conveyances  from  said 
Minnesota  Title  Insurance  &  Trust  Com- 
pany, as  trustee  aforesaid,  executed  after  the 
entry  of  said  Judgment  They  assert  that 
the  Judgment  above  mentioned  is  a  con- 
clusive adjudication  against  all  the  world 
that  the  tax  deeds  to  their  grantor  were 
valid,  and  that  the  Judgment  bars  the  as- 
sertion of  any  right  of  redemption  even  on 
the  part  of  tlie  appellant  David  Allen  Mur- 
ray, who  is  an  Infant  The  appellants  LIb- 
Ele  Fenton  and  David  Allen  Murray  are, 
respectively,  the  widow  and  only  son  of 
Warham  N.  Murray,  deceased,  who  died 
long  before  the  commencement  of  the  former 
action,  and  they  are  the  owners  of  the  land 
unless  their  rights  are  barred  by  the  Judg- 
ment above  mentioned.  David  'Allen  Murray 
was  at  the  time  of  the  commencement  of 
this  action  about  17  years  of  age,  and  ap- 
pears by  guardian.  He  and  his  mother 
have  never  been  residents  of  this  state,  but 
reside  in  New  Hampshire,  of  which  state 
Warham  N.  Murray,  deceased,  was  also 
a  resident  during  bis  lifetime.  The  appel- 
lant Henry  O.  Wheeler  has  no  estate  or 
Interest  in  the  property,  and  was  Improperly 
Joined  as  plaintiff.  The  action  should  be  dis- 
missed as  to  him. 

This  action  was  commenced  In  November, 
1903.  The  Issues  are  presented  by  the  al- 
legations composing  what  the  pleader  styles 
the  "second  cause  of  action"  in  the  com- 


plaint, as  amended,  and  the  pleading  inter- 
posed by  the  Northern  Trust  Company,  Doug- 
las A  Flske,  and  Emma  C.  Simmons,  who 
were  Joined  as  additional  defendants  after 
the  action  had  been  commenced  against  the 
flrat-named  defendant  The  complaint  al- 
leges plaintiffB'  ownership  of  the  premises, 
and  alleges  that  the  Minnesota  Title  Insur- 
ance &  Trust  Company,  as  trustee  afore- 
said, claimed  to  have  acquired  title  thereto 
by  virtue  of  two  pretended  tax  deeds;  that 
said  company  bad  procured  the  rendition 
and  entry  of  the  Judgment  above  mentioned, 
and  by  reason  thereof  denied  plaintiffs'  title. 
The  complaint  alleges  in  detail  facts  showing 
that  the  tax  deeds,  aa  well  as  the  taxes 
upon  which  they  were  based,  were  invalid, 
and  also  avers  that  the  Judgment  purporting 
to  quiet  title  was  void,  because,  among  oth- 
er reasons,  the  proceedings  culminating  in 
the  Judgment  In  that  action  did  not  constitute 
"due  process  of  law,"  and  hence  the  court 
was  without  Jurisdiction  to  render  the  decree 
complained  of.  The  facts  upon  which  the 
plaintiffs  relied  to  sustain  their  attack  upon 
the  Judgment  were  speclflcally  alleged.  They 
will  appear  in  the  course  of  this  opinion. 

The  prayer  for  Judgment  Is:  "First  That 
the  said  tax  deeds  and  the  Judgment  pur- 
porting to  confirm  the  same,  and'  all  taxes 
charged  against  said  land  for  the  years 
1895  to  1899,  inclusive,  be  canceled,  annulled, 
and  declared  and  adjudged  to  be  void,  and 
that  the  defendant  corporation,  and  all  per- 
sons claiming  under  it  may  be  forever  bar- 
red and  precluded  from  any  title  or  interest 
In  or  to  said  land.  Second.  That  in  case  It 
appear  that  any  of  said  taxes  are  valid, 
then  that  the  court  ascertain  and  determine 
the  amount  of  the  same,  and  the  amount 
which  the  plaintiffs  should  pay  to  redeem 
said  land  firom  such  taxes  and  tax  sales, 
and  that  they  be  permitted  to  redeem  from 
the  same,  and  that  they  have  such  other 
and  further  relief  as  may  be  Just  together 
with  the  costs  and  disbursements  of  this 
suit"  The  answer  of  the  impleaded  defend- 
ants sets  forth  that  their  grantor,  the  Min- 
nesota Title  Insurance  &  Trust  Company, 
acquired  title  by  virtue  of  the  tax  deeds  re- 
ferred to  in  the  complaint  which  deeds,  It 
is  averred,  were  valid  conveyances,  and  they 
plead  the  Judgment  above  mentioned,  ob- 
tained by  their  grantor,  as  a  bar  to  the 
assertion  of  any  claim  by  plaintiffs.  The 
trial  court  sustained  the  defendants'  plea 
of  res  adjudlcata.  The  plaintiffs  thereup- 
on appealed  from  the  Judgment  and  demand- 
ed a  trial  de  novo,  under  section  6630,  Bey. 
Codes  1899. 

The  first  question  for  determination  la  as 
to  the  validity  of  the  prior  Judgment  If  the 
Judgment  Is  valid,  it  precludes  all  further 
Inquiry.  The  entire  Judgment  roll  in  that 
former  action  was  introduced  in  evidence. 
The  facts  disclosed  by  that  record  are  as 
follows:  On  September  8,  1901,  a  verified 
complaint  in  the  form  prescribed  i^  section 
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6807,  ReT.  Codes  1899,  u  amended  by  chapter 
5,  p.  9,  tiawB  1901,  was  filed  In  tbe  ofBce  of 
,the  clerk  of  tbe  district  court  of  Ransom 
coimty,  and  a  smmnonB  laaaed  to  the  sherlft 
of  that  coonty.  Said  svunmons  and  com- 
plaint named  the  Minnesota  Title  Insurance 
A  Tmat  Oompany,  trustee  for  the  Fidelity 
Investment  Company,  as  plaintiff,  and  named 
MM  defendants  92  different  persons  or  corpora- 
tions "and  all  other  persons  unknown,  claim- 
ing any  estate  in,  or  lien  or  Incumbrance  upon, 
the  property  described  In  tbe  complaint,  and 
their  unlmown  heirs."  Neither  Mrs.  Fenton 
nor  David  Allen  Murray  were  named  as  de- 
fendants, but  the  name  of  Warham  N.  Mur- 
ray appeared  among  the  92  defendants  named. 
Tbe  complaint  alleged  that  the  plaintiff  was 
tbe  owner  In  fee  simple  of  the  property  there- 
in described.  The  lands  described  In  the 
complaint  consisted  of  16  distinct  tracts  of 
land,  situated  in  various  parts  of  Ransom 
county.  On  S^tember  12,  1901,  the  sherlfTa 
return  on  the  summons  was  filed,  showing 
that  after  diligent  search  and  Inquiry  he  was 
unable  to  make  service  upon  about  70  of 
the  defendants  named.  On  the  same  day  an 
affidavit  for  publication  of  the  summons  was 
filed,  which  we  shall  assume  was  in  proper 
form.  It  shows  that  the  places  of  residence 
of  abont  60  of  the  nonresident  defendants 
named  were  unknown,  and  sets  forth  the 
addressee  of  the  remaining  nonresident  de- 
fendants. The  summons  was  thereupon  pub- 
lished, in  accordance  with  the  provisions  of 
section  6254,  Rev.  Codes  1899.  On  January 
18,  1902,  after  the  time  for  answering  had 
expired,  an  affidavit  in  the  usual  form  was 
filed,  showing  that  most  of  the  defendants 
had  made  default  On  January  25,  1902, 
tbe  court  heard  and  granted  the  plaintiffs' 
application  for  Judgment  by  default  against 
the  defendants  who  had  not  appeared,  and 
made  and  filed  formal  findings  of  fact,  con- 
clusions of  law,  and  an  order  for  Judgment 
On  February  8,  1902,  Judgment  was  entered 
In  accordance  with  the  court's  order,  and  Is 
to  the  effect  that  tbe  plaintiff  therein  Is  the 
owner  In  fee  of  each  of  the  15  tracts  of  land 
described,  which  Included  the  quarter  section 
involved  in  the  present  action;  and  further 
decrees  tbat  the  claims  or  pretended  claims 
of  all  of  tbe  defaulted  defendants  are  null 
and  void  and  without  right,  and  that  said 
defendants,  and  each  of  them,  and  all  persons 
claiming  under  them  or  either  of  them,  be 
forevw  barred  from  asserting  any  claim 
tbereta  Subsequently  two  other  Judgments 
were  entered  in  the  same  action,  disposing  of 
tbe  rights  of  those  defendants  who  had  ap- 
peared and  answered.  It  appears  from  tbe 
findings  and  Judgments  in  the  former  action, 
as  well  as  from  the  other  evidence  offered  in 
the  present  suit  that  neither  Lizzie  Fenton, 
David  Allen  Murray,  nor  Warham  N.  Mur- 
ray ever  had  or  claimed  to  have  any  Interest 
in  the  14  other  tracts  Involved  in  tbe  action 
to  quiet  title.  The  same  is  true  with  re- 
spect to  the  adverse  claims  against  each  of 


tbe  other  tracts.  The  adverse  claims  against 
each  tract  were  wholly  distinct  and  independ- 
ent from  the  claims  against  every  other  tract. 
Neither  did  the  plaintiff  in  that  action  ac- 
quire its  alleged  title  by  a  single  Instrument 
or  transaction,  but  it  based  Its  claim  upon 
separate  tax  sales  and  tax  deeds,  one  or 
more  for  each  tract;  in  other  words,  although 
the  complaint  on  Its  face  purported  to  set 
forth  a  single  cause  of  action,  the  proceeding 
was  in  fact  a  combination  of  16  wholly  dis- 
tinct causes  of  action,  having  no  connection, 
the  one  with  tbe  other.  It  is  argued  by 
respondent  that  this  onmibus  or  "log-rolling^ 
proceeding  Is  warranted  by  the  statute  (chap- 
ter 5,  p.  9,  Laws  1901)  relating  to  actions  to 
quiet  title,  and  constitutes  "due  process  of 
law."  This  act  of  1901  la  a  remarkable 
piece  of  legislation  In  form,  phraseology,  and 
substance.  It  purports  to  amend  sections 
6904-591S,  Rev.  Codes  1899,  but  comparison 
of  the  act  with  the  sections  of  the  Revised 
Codes  which  it  -purports  to  amend  will  dis- 
close that  it  Is  a  misnomer  to  term  tbe  act 
an  amendatory  one.  It  is  virtually  a  total 
repeal  of  the  former  provisions,  and  the  sub- 
stitution of  wholly  different  ones.  Its  evi- 
dent pnrjMse  was  to  do  away  with  all  of  tbe 
most  important  safeguards  which  the  act  of 
1899  (chapter  157,  p.  228,  Laws  1899)  had 
provided  in  order  to  minimize  tbe  likelihood 
of  obtaining  Judgment  In  such  an  action  with- 
out adequate  notice  to  adverse  claimants, 
whether  known  or  unknown.  The  act  of 
1899,  which  was  Incorporated  In  the  Revi- 
sion of  1899  as  sections  5907  and  5907a,  pro- 
vided a  procedure  whereby  all  unknown  ad- 
verse claimants  could  be  cited  to  appear  by 
publication  of  the  summons,  and  make  known 
their  claims,  to  the  end  that  the  nature  and 
validity  thereof  might  be  determined.  That 
act  provided  for  tbe  filing  of  a  notice  of  lis 
pendens  In  the  office  of  the  register  of  deeds, 
and  the  publication  of  that  notice  with  the 
summons.  Rev.  Codes  1899,  {  5907.  In  this 
way  notice  was  published  to  the  world,  dis- 
closing the  nature  of  the  action  and  tbe 
property  affected.  The  plaintiff  was  required 
to  specify  by  name  all  known  adverse  claim- 
ants, whether  their  claims  appeared  of  record 
or  not 

There  were  also  other  safeguards  for  the 
protection  of  the  rights  of  unknown  claim- 
ants. Section  5907,  Rev.  Codes  1899,  is  sub- 
Btantially,  and  to  a  great  extent,  a  literal 
copy  of  section  6818,  Gen.  St  Minn.  1894. 
The  constitutionality  of  the  Minnesota  stat- 
ute was  sustained  in  Shepherd  v.  Ware,  46 
Minn.  174,  48  N.  W.  773,  24  Am.  Sfc  Rep. 
212.  The  act  of  1901  (chapter  6,  p.  9,  Laws 
1901)  declares  that  It  shall  be  sufficient  to 
specifically  name  as  parties  defendant  those 
who  are  in  possession,  or  whose  adverse 
claims  appear  of  record.  All  other  adverse 
claimants,  resident  or  nonresident,  however 
well  known  they  may  be  to  the  plaintiff,  may 
be  proceeded  against  as  "unknown"  without 
spedflcally  naming  them.    la  the  recent  i 
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of  Gllbreath  v.  Teufel  (N.  D.)  106  N.  W.  4», 
we  Iield  that  It  was  a  gross  abuse  of  Judicial 
process  to  designate  as  "unknown"  certain 
adverse  claimants  whose  names  and  where- 
abouts were  known  or  ought  to  have  been 
known  to  the  plaintiff,  and  we  held  that  a 
Judgment  so  obtained  ought  to  be  vacated, 
although  there  had  been  a  literal  compliance 
with  the  language  of  the  statute.  In  that 
case  the  adverse  claimants  voluntarily  ap- 
peared in  the  action  after  Judgment,  and 
asked  leave  to  defend.  We  did  not,  there- 
fore, express  any  opinion  as  to  the  constltn- 
tionallty  of  the  law.  In  this  case  it  Is  a 
disputed  question  as  to  whether  the  plaintiff 
Was  chargeable  with  knowledge  of  the  claims 
of  Warham  N.  Murray's  heirs,  and  It  may  be 
conceded,  arguendo,  that  these  heirs  were  in 
fact  and  law  unknown  adverse  claimants.  In 
this  case,  as  In  Ollbreatb  v.  Teufel,  the  pro- 
ceedings are  in  strict  accord  with  the  letter 
of  the  law.  The  two  cases  well  illustrate  the 
gross  abuse  of  process  which  the  act  has 
undertaken  to  devise  as  a  substitute  for  "due 
process."  It  will  be  readily  seen  that.  If 
such  a  proceeding  could  be  sustained  as  "due 
process,"  it  would  easily  be  possible  for  one 
having  a  pretended  claim  to  land  to  obtain  a 
Judgment  by  default,  barring  the  true  owner 
without  his  knowledge,  even  though  the  lat- 
ter were  the  plaintiff's  next  door  neighbor, 
and  the  plaintiff  knew  that  his  neighbor  was 
the  owner  of  the  land  In  fee  simple  under  an 
unrecorded  deed;  and  this  could  be  done 
without  violating  a  single  provision  of  the 
statute.  As  If  to  still  farther  reduce  the 
chances  that  the  summons  would  convey  any 
notice  to  adverse  claimants,  this  act  repealed 
the  provision  of  the  former  act  requiring  a 
notice  of  Us  pendens  to  be  recorded  In  the 
registry  of  deeds,  and  a  copy  thereof  to  be 
published  with  the  summons.  The  result 
was  that  the  plaintiff  was  required  to  name 
In  the  summons  only  such  adverse  claimants 
as  were  In  possession,  or  whose  adverse 
claim  appeared*  of  record.  All  others,  al- 
though actually  known  to  the  plaintiff,  could 
be  described  as  unknown  claimants  to  the 
land  Involved,  and  this  without  describing 
the  land  in  the  summons.  No  service  of  sum- 
mons upon  such  claimants  was  required,  ex- 
cept by  publication,  and  the  publication  dis- 
closed neither  the  names  of  the  claimants 
nor  the  land  affected. 

In  a  case  of  this  kind  thore  Is  no  actual 
selsure  of  the  property  of  which  the  adverse 
claimants  may  be  deemed  to  have  any  sort 
of  constructive  notice.  It  Is  manifest,  there- 
fore, that  the  Jurisdiction  of  the  court  to  de- 
termine the  rights  of  claimants  to  the  prop- 
erty must  be  acquired  by  the  service  upon 
the  adverse  claimants  of  an  appropriate 
notice.  The  form  of  the  notice  and  the 
mode  of  service  to  be  required  are  matters 
resting  in  the  legislative  discretion.  This 
legislative  discretion  Is  not,  however,  un- 
limited, but  Is  controlled  and  restricted  by 
that  provision  of  the  Fourteenth  Amendment 


of  the  federal  Constitution  which  declares 
that  no  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law.  The  state  Constitution  contains  the 
same  prohibition.  Const  art  1,  I  13.  The 
fact,  therefore,  that  the  notice  by  wlxicb  tbe 
court's  Jurisdiction  to  hear  and  determine 
must  be  acquired  is  in  the  form  and  bas  been 
served  as  prescribed  by  tbe  statute  Is  not 
a  conclusive  test  of  its  sufDcIency.  Roller 
V.  Holly,  176  U.  8.  398,  20  Sup.  Ct  410,  44  L. 
Ed.  520;  Bardwell  v.  Collins,  44  Minn.  97. 
46  N.  W.  315,  e  L.  R.  A.  152,  20  Am.  St.  Rep. 
647. 

There  can  be  no  doubt  as  to  tbe  rlgbt  of 
the  Legislature  to  provide  for  some   other 
method  of  giving  notice  to  Interested  parties 
of  the  pendency  of  an  action  than  by  person- 
al service  of  the  summons  where  the  action 
Involves  property  within  the  territorial  Jurta- 
dlctlon  of  the  court   and  where  personal 
service  of  the  summons  Is  for  any  reason 
impracticable.    Notice    by    publication      io 
such  cases  has  always  been  held  sufficient 
There  must,  however,  be  notice  of  some  kind, 
and  It  must  be  a  notice  of  such  a  character 
that  it  will  have  a  tendency.  In  a  reasonable 
degree,  to  convey  Information  to  interested 
parties  that  the  action  affects  their  rights. 
A  notice  such  as  the  published  summons 
in  this  case,  which  neither  names  the  ad- 
verse claimants  to  the  land  in  controversy 
nor    describes    the    land    Itself,    is    clearly 
neither  appropriate  nor  reasonable.    It  con- 
veys no   information  whatsoever   that   the 
action  involved  the  title  to  the  land  of  these 
appellants,  or  that  these  appellants  were  In 
any  way  Interested  In  the  action.    The  publi- 
cation of  such  a  summons,  containing  no 
description  of  the  property  or  persons   af- 
fected, is,  so  far  as  the  adverse  claimants 
not  named  are  concerned,  no  notice  at  all. 
As  to  such  persons  It  possesses  none  of  the 
essential  attributes  of  a  notice  such  as  Is 
required  by  "due  process." 

The  Legislature  of  1005  has  recognized 
the  Inadequacy  of  the  proceedings  prescribed 
by  the  act  of  1001  to  acquhre  Jurisdiction  In 
this  form  of  action  by  an  amendatory  act 
which  restores  substantially  the  proceedings 
required  by  the  act  of  1899.  See  chapter  4, 
p.  8,  Laws  1906.  We  hold,  therefore,  that 
the  Judgment  In  the  former  action  does  not 
conclude  these  appellants,  because  the  pro- 
ceedings, although  in  statutory  form,  did  not 
constitute  "due  process  of  law"  against  ad- 
verse claimants  who  were  not  named  and 
who  did  not  appear.  As  to  such  persons 
tbe  Judgment  was  wholly  void,  whether  di- 
rectly or  collaterally  attacked.  Its  invalidity 
affirmatively  appears  on  the  face  of  tbe 
Judgment  roll.  Under  such  circumstances, 
tbe  formal  redtals  In  the  findings  and  Judg- 
ment, to  the  effect  that  process  had  been  duly 
served  and  Jurisdiction  duly  obtained,  are 
obviously  of  no  avail.  Adams  t.  Cowles,  95 
Mo.  601,  saw.  711,  6  Am.  St  B^.  74. 
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The  eridence  shows  that  the  tax  sales  np- 
on  which  the  tax  deeds  were  Issued  were 
void.  The  respondents  virtually  concede  this 
by  their  silence  on  this  point.  Appellants, 
however,  contend  that  all  the  taxes  for  which 
those  void  tax  sales  were  made  are  wholly 
void,  and  should  be  canceled.  This  con- 
tention Is  not  sustained  by  the  evidence. 
The  defects  relied  upon,  even  if  the  compe- 
tency of  the  evidence  to  prove  them  were 
conceded,  are  mere  irregularities  of  a 
trifling  nature,  whldi  do  not  afford  any 
ground  for  equitable  relief  from  the  tax. 
If  any  of  the  taxes  were  excessive  (and  the 
proof  on  that  point  is  not  clear),  the  excess 
Is  so  Blight  that  it  is  not  worth  mentioning 
In  the  computation  of  the  amount  required 
to  redeem  in  equity.  We  think  the  case  Is 
one  where  the  maxim  "de  minimis  non  carat 
lex"  may  be  Justly  applied.  This  is  not  a 
case  where  the  validity  of  the  tax  title  de- 
pends npon  the  correctness  of  the  amount 
charged. 

Following  the  case  of  State  Finance  Co.  t. 
Be<^,  109  X.  W.  367,  and  Powers  v.  Bank, 
lOO  N.  W.  361,  recently  decided,  but  not 
as  yet  reported,  we  hold  that  the  plalntitfs, 
as  a  condition  precedent  to  equitable  relief, 
Bhouid  be  required  to  pay  to  defendants,  or 
into  conrt  for  them,  the  total  amount  of 
taxes  paid  by  the  purchaser  of  the  tax  title, 
being  the  taxes  for  the  years  1895,  1896, 
1897,  and  1898,  all  of  which  were  paid  by 
the  Minnesota  Titie  Insurance  &  Trust  Com- 
pany when  the  rights  of  the  county  were 
assigned  to  it  on  July  7,  1899.  The  amount 
so  paid  was  $76.63,  to  which  should  be  added 
the  sum  of  $15.26,  paid  by  said  assignee  on 
February  1, 1900,  for  the  taxes  of  1899.  The 
defendants  are  entitled  to  interest  on  these 
snms  from  the  respective  dates  of  payment 
at  the  rate  of  7  per  centum  per  annum.  A 
provlBlonal  decree  or  order  may  be  entered, 
requiring  such  payment  within  SO  days 
after  notice  of  the  entry  thereof,  and  upon 
compliance  with  its  conditions  a  final  Judg- 
ment may  be  entered  for  the  relief  prayed 
for  In  the  complaint,  including  taxable  costs. 
If  the  plaintiffs  fall  to  comply  with  the  con- 
ditions Imposed,  judgment  should  be  entered 
to  the  effect  that  the  plalntifTs  are  entitled 
to  no  equitable  relief,  and  that  defendants 
recover  the  taxable  costs  and  disbursements. 
This  case  Is  distinguishable  from  Powers 
V.  Bank,  where  we  ordered  a  dismissal  of  the 
action,  in  this :  that  the  complaint  shows  on 
Its  face  and  the  evidence  discloses  that  the 
plaintiffs  were  ready  and  willing  and  offered 
to  redeem  by  paying  what  was  Justiy  due, 
bot  the  defendants  declined  the  offer,  and 
tbelr  answer  shows  that  a  formal  tender 
would  have  been  nnavalling. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion.  The  appellants  will 
recover  the  taxable  costs  and  disbnraements 
of  tills  appeal.    All  concur. 


WILSON  V.  WHITE  et  aL 
(Supreme  Coart  of  Nebraska.    Oct  18,  1906.) 
X  Justices   or  the   Feacb— ApfeaI/— Judo- 

itKNT— Extent. 

Upon  an  appeal  from  a  judgment  of  a  conn- 
ty  court  rendered  in  a  cause  prosecuted  before 
the  county  judge  in  his  capacity  as  a  justice  of 
the  peace,  a  recovery  cannot  be  had  in  excess  of 
his  jurisdiction  in  that  capacity. 
2.  Animaui  —  Tbksfass  —  Joint    Liabilitt— 

Joint  Hbbd. 

Several  owners  of  animals  who  have  con- 
stituted of  them  a  common  or  joint  herd,  are 
.iointly  liable  for  trespasses  committed  by  such 
herd. 

[Bd.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Anhnals,  (  353.] 

(Syllabus  by  ths  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Cherry 
County;  Harrington,  Judge. 

Action  by  Nina  V.  Wilson  against  Daniel 
P.  White  and  others.  Judgment  for  plain- 
tiff, and  William  White  and  others  appeal. 
Affirmed  <m  conditions. 

John  BI.  Tndcer,  B.  D.  Clarke,  and  Robert 
Q.  Baseley,  for  appellants.  Wolcott  &  Mor- 
rissey,  for  appellee. 

AMES,  O.  This  is  an  appeal  from  a  Judg- 
ment rendered  In  the  district  court  on  an  ap- 
peal from  a  Judgment  of  a  county  court  In 
an  action  to  recover  damages  for  a  trespass. 
It  suffldentiy  appears  from  the  transcript 
returned  by  the  county  Judge  that  the  suit 
was  begun  before  him  in  his  capacity  as  a 
Justice  of  the  peace.  A  copy  of  the  summons 
is  not  included  therein,  but  it  appears  that  a 
bill  of  particulars  praying  judgment  for 
$200  was  filed  on  the  28th  day  of  April,  and 
that  the  process  was  issued  on  that  day  and 
made  returnable  on  the  7th  day  of  May  fol- 
lowing, and  was  duly  served  and  returned 
within  that  time.  The  defendants  appeared 
at  the  time  named  In  the  writ  ^d  proceeded 
to  trial  without  pleadings  on  their  part,  and 
suffered  a  recovery  for  the  amount  demand- 
ed from  which  they  prosecuted  an  appeal 
to  the  district  court  In  the  latter  court  the 
Jadge  permitted  a  petition  to  be  filed  claim- 
ing damages  in  the  sum  of  $246  for  which 
amount  the  plaintiff  recovered  a  verdict  and 
Judgment,  from  which  this  appeal  Is  prose- 
cuted. Dae  objection  and  exception  was 
taken  in  a  motion  for  a  new  trial  to  the 
order  of  the  court  permitting  an  amendment 
of  the  petition  increasing  the  claim  of  dam- 
ages beyond  $200  and  to  the  amount  of  the 
recovery  in  excess  of  that  som.  We  think 
the  court  erred  In  overruling  the  objection. 
The  case  falls  clearly  within  the  principle 
of  U.  P.  Ry.  Co.  V.  Ogilvy,  18  Neb.  638,  26 
N.  W.  464,  and  the  cases  there  cited.  It  is 
evident  that  the  county  court  npon  the  rec- 
ord before  it  was  without  jurisdiction  to 
render  a  Judgment  in  excess  of  $200,  and 
this  limitation  of  power  adhered  to  the  case 
in  the  district  court,  and  has  been  held  to 


Digitized  by 


Google 


368 


109  NORTHWESTERN  REPOBTEB. 


(Neb. 


be,  as  to  the  excess,  a  want  of  Jurisdiction 
over  the  subject-matter. 

The  plaintiff,  as  administratrix  of  her  de- 
ceased husband,  was  in  possession  of  a  tract 
of  land  upon  which  she  was  cultivating  a40- 
acre  field  of  com.  The  defendants  were  in 
the  Joint,  or  at  least  common,  occupation  of 
an  adjoining  cattle  range,  and  each  of  them 
owned  animals  going  to  make  up  a  herd  that 
pastured  the  range  and  that  committed  the 
trespass  and  Inflicted  the  damage  complained 
of  and  for  which  the  recovery  was  had. 
There  is  practically  no  dispute  as  to  these 
facts,  but  It  Is  objected  in  this  court  for 
the  first  time  that  there  is  a  misjoinder  of 
parties  defendant  Or,  In  other  words,  that 
the  trespasses  were  several  because  of  the 
several  ownership  of  the  animals,  and  that  a 
recovery  cannot  be  had  against  all  the  de- 
fendants in  one  action.  We  will  not  inquire 
whether  the  objection,  If  It  had  been  valid, 
would  have  been  waived  by  failure  to  make 
it  in  the  lower  courts  or  either  of  them.  It 
is  clear  to  us  that  it  would  not  have  been 
valid  if  it  bad  been  so  made.  The  defend- 
ants jointly  created  the  herd,  and  jointly 
permitted  it  to  depasture  the  range  and  to 
trespass  upon  the  plalntitTs  land.  It  is 
manifestly  impossible  to  ascertain  in  what 
degree  the  animals  of  each  contributed  to  the 
resulting  Injury.  Jack  v,  Hundell,  25  Ohio 
St.  255,  18  Am.  Rep.  298. 

We  recommend  that  the  plaintiff  be  re- 
quired to  remit,  as  of  the  date  of  the  ren- 
dition of  the  judgment  in  the  district  court, 
all  in  excess  of  |200  and  interest  thereon 
from  the  date  of  judgment  in  Justice  court, 
and  that  upon  her  failure  so  to  do  within 
30  days  from  this  date,  the  judgment  stands 
reversed  and  a  new  trial  granted;  but  that, 
upon  her  having  filed  with  the  clerk  of  this 
court  within  the  time  aforesaid  a  remittitur 
to  that  amount,  the  judgment  stand  affirmed. 

EPPERSON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion.  It  is  ordered  that  the 
plaintiff  be  required  to  remit,  as  of  the  date 
of  the  rendition  of  the  judgment  In  the 
district  court,  all  In  excess  of  $200,  and  In- 
terest thereon  from  date  of  judgment  in 
Justice  court,  and  that  upon  her  failure  so 
to  do  within  30  days  from  this  date,  the 
Judgment  stands  reversed  and  a  new  trial 
granted;  but  that,  upon  her  having  filed  with 
the  clerk  of  this  court  within  the  time  afore- 
said a  remittitur  to  that  amount,  the  judg- 
ment stands  afilrmed. 


HAHN  V.  BONACUM  et  al. 
(Supreme  Court  of  Nebraska.    Oct  18,  1906.) 
On  rehearing.    Modified. 
For  former  opinion,  see  107  N.  W.  1001. 

ALBERT,  C.    One  matter  discussed  in  the 
brief  on  rehearing  is  that  no  cross-appeal 


was  taken.  This  in  a  mistake.  The  croBS-ap- 
pellant  filed  a  brief  in  due  season,  pointing 
out  certain  errors  of  which  be  complained. 
That  Is  all  that  Is  required  to  perfect  a  cross- 
appeal.  Meade  v.  Irwin  (Neb.)  109  N.  W. 
391. 

It  is  also  pointed  out  that  at  one  place  in 
the  opinion  we  Inadvertently  used  the  words 
"June  23d,"  instead  of  December  23d,  as  the 
date  from  which  Interest  should  be  computed 
on  Thym's  claim.  While  the  error,  owing  to 
the  context  could  hardly  be  misleading,  it 
should  be  corrected. 

It  is  recommended  that  the  error  in  the 
dates  herein  mentioned  be  corrected  and  the 
motion  overruled. 

PER  CURIAM.  For  the  reasons  above 
stated,  the  decree  is  modified  so  as  to  allow 
interest  from  December  23,  1902,  and  the 
motion  for  rehearing  is  overruled. 


UNION  PACIFIC  RT.  CO.  v.  CONNOLLY. 
(Supreme   Court   of   Nebraska.    Oct   4.    190G.) 

1.  TEIAI/— VeEDIOT— SlONATUEE. 

A  verdict  is  the  unanimous  decision,  made 
by  a  jury  and  reported  to  the  court,  on  the 
matters  lawfully  submitted  to  them  in  the  course 
of  the  trial  of  a  cause,  and,  under  our  practice, 
must  be  in  writing  and  signed  by  the  foreman. 
[Ed.  Note. — For  caj5es  in  point  see  vol.  46, 
Cent  Dig.  Trial,  S{  758,  759.] 

2.  Same— Reckption  of  Veboict. 

A  mere  statement  by  the  foreman  in  open 
court  that  the  jury  have  agreed,  without  stat- 
ing the  nature  of  the  decision  they  have  agreed 
upon,  is  not  a  verdict 

[Ed.  Note. — ^For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial,  {  783.] 

3.  Same— Waiver  of  Ibeequlabities. 

On_  the  trial  of  a  cause  where  two  parties 
were  joined  as  defendants,  the  jury  were  called 
into  court  and  asked  if  they  had  agreed  upon 
a  verdict.  The  foreman  answered  that  they 
had  agreed  as  to  one  of  the  defendants,  naming 
him,  but  not  as  to  the  other,  not  stating  the 
nature  of  their  decision.  The  court  expressed 
a  doubt  as  to  its  right  to  receive  a  verdict  as 
to  one  defendant  without  a  verdict  as  to  both, 
and  asked  counsel  for  suggestions;  receiving  no 
response,  it  discharged  the  jury  without  re- 
ceiving a  verdict  as  to  either  defendant;  no 
objection  was  made,  or  exception  taken,  to  such 
course.    Beld,  that  the  error,  if  any,  was  waived. 

4.  Same. 

After  the  jury  were  discharged  the  foreman 
delivered  a  package  of  papers  to  the  bailiff,  who 
in  turn  delivered  them  to  the  court.  Among  the 
papers  was  what  purported  to  be  a  verdict  in  fav- 
or of  one  of  the  defendants,  signed  by  the  fore- 
man. It  was  delivered  at  a  time,  and  under  such 
circumstances,  as  to  afford  no  opportunity  to 
poll  the  jury,  or  apply  the  ordinary  tests  to 
determine  whether  it  was  the  unanimous  de- 
cision of  the  jury.  Held,  the  trial  court  prop- 
erly refused  to  treat  the  paper  purporting  to  be 
a  verdict  as  the  verdict  of  the  jury. 

[Bd.  Note.— For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  {{  76(^763.] 

5.  Ratlroads  —  Accidents  at  Cbossinqs  — 
CnossiNos  BV  License. 

Where  a  railroad  company  for  many  years 
has  permitted  the  public  without  objection  to 
cross  its  traclis  at  a  certain  point,  not  in  it- 
Eelf  a  public  crossing,  it  owes  the  duty  of  rea- 
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■enable  care  towardi  thoae  nslng  sncb  croaainc. 
■nd  whether  aach  care  has  been  exereiaed  b 
ordinarily  a  qnestlon  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  ^  057.] 

8.  Saick—Neouoikck— Question  fob  Jubt. 

The  mere  fact  that  warning  of  the  at>- 
proach  of  a  freight  train  or  portion  of  a  freight 
train,  backing  npon  and  over  such  crossing, 
was  given  by  ringing  the  bell  and  sounding  the 
whistle,  does  not  of  itself  show  that  the  de- 
fendant company  had  dischanted  ita  fnll  dnty 
to  tbooe  nsing  the  crossing.  Wbether,  in  view  of 
the  time,  place,  and  circumstance*,  farther  pre- 
cantiona  were  required  is,  ordinarily,  a  question 
for  the  Jnry. 

FEd.  Note. — ^For  cases  In  point,  see  voL  41, 
Cent  Dig.  Railroads,  H  11S2,  11S6,  1157.] 

7.  Samk— EviDKNCE— SumcrEKOT. 

That  the  croeaing  was  located  in  a  popa- 
loDs  district  and  over  a  system  of  tracks  and 
vwitcbea  within  the  corporate  limits  of  a  city; 
that  it  was  in  common  tise  day  and  night  by  a 
large  namber  of  people;  that  anch  use  had  been 
(0  extensive  and  long  continued  that  the  de- 
fendant company  was  chargeable  with  notice 
of  it:  that  a  portion  of  a  freight  train  was 
bucked  upon  and  over  the  crossing  without  dis- 
playing any  lights  on  the  rear  car,  or  having 
any  person  stationed  on  such  car,  or  at  the 
crossing,  to  give  warning  of  Its  appraoch — 
would  warrant  the  inference  of  negligence  on 
the  part  of  the  company  operating  the  train, 
■Itbongh  the  bell  was  rung  and  whistle  sounded. 
[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  ({  IISS,  1156,  1157.] 

8.  Sake— Pbozocate  Cau&e  of  Injubt— Con- 
tbibtttokt  negligence  —  sutficienct  of 
Evidence. 

Evidence  examined,  and  lieM  suflScient  to 
sustain  a  finding  that  plaintiff  was  injured  as 
a  proximate  result  of  a  failure  on  the  part  of 
the  defendant  company  to  give  due  warning  of 
the  approach  of  a  train  backing  upon  and  over 
■nch  crossing,  and  that  the  plaintilf  waa  not 
guilty  of  contributory  negligence. 
8;  Writ  or  Ebbob— Review— Habuless  Eb- 

lOB— COHTBIBTJTOBT    NEHWQENCE— INSTBUC- 
TIOIIS— BUBDBN  or  PbOOF. 

Where  contributory  negligence  is  relied  up- 
on as  a  defense,  it  ii  error  to  instruct  the  jury 
that,  where  negligence  on  the  part  of  the  pfain- 
tilt  is  disclosed  by  him  in  making  his  case,  the 
harden  of  proof  Is  uiion  him  to  show  that  he 
was  not  guilty  of  contributory  negligence;  but 
■s  to  the  defendant,  it  is  error  without  prejudice. 
IIX  Railboads  —  Aocidents  at  Cbossingb  — 
Co.TTBiBirroBT  Nequqbnce— Cabe  Requib- 

BD— iNBTBTTOnOIfa. 

An  inatrnetion,  which  states  that  it  is  the 
dn^  of  a  person  at  a  railway  crossing  to  look 
and  listen  for  approaching  trains,  Is  not  errone- 
ons  because  of  the  omission  to  state  the  direction 
in  which  such  person  is  required  to  look,  es- 
pecially when  a  more  specific  instruction  is  not 
asked  by  the  complaining  party. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {  VSXM;  vol.  46,  Cent 
Dig.  Trial,  {  628.1 

11.  Wbit  of  Erbob— Habitless  Ebbob— Ex- 
clusion OF  Evidence. 

Where  the  entire  answer  of  a  witness  to  a 
qnestlon  is  excluded,  but  substantially  the  same 
matter,  so  far  as  competent,  is  received  in  an- 
swer to  a  subsequent  question,  the  error  in  ex- 
doding  tt»  former  answer,  if  any,  is  cured. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  IHg.  Appeal  and  Error,  |  4194.] 

IZ  EVIDEHCB  —  STATBMBim  OF  ATTOBNBT  — 
COIIPETBNCT. 

Certain  evidence   tendered  by  the   defend- 
ants examined,  and  held  properly  excluded. 
l<»N.W,r-24 


18.  Dauaoes  —  Pebson AX,  Iiutrnm  —  Exces- 
sive Dakaoes- 

On  the  facts  stated,  held  that  a  verdict 
of  $27,500  as  damages  for  an  injurr  result- 
ing in  the  amputation  of  both  legs  about  five 
inches  below  the  knee  is  not  excessive. 

[Ed.  Note. — ^For  cases  in  jwint,  see  vol.  16, 
Cent.  Dig.  Damages,  {  3S2.] 

(Syllabos  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Douglas  County; 
Estelle,  Judge. 

Action  by  John  T.  Connolly  against  the 
Union  Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Jobn  N.  Baldwin  and  Edson  Rich,  for 
plaintiff  In  error.  T.  J.  Mahimey  and  J.  A. 
0.  Koinedy,  fbr  defendant  In  error. 

ALBERT,  C.  On  the  Uth  day  of  August, 
1902,  John  T.  Connolly  was  struck  and  run 
over  by  a  train,  or  part  of  a  train  of  freight 
cars,  operated  by  the  Union  Pacific  Rail- 
road Company,  while  attempting  to  cross 
the  tracks  of  said  company  at  South  Omaha. 
One  foot  was  entirely  cut  off  in  the  accident, 
both  legs  were  so  mangled  as  to  necessitate 
their  amputation  about  five  inches  below  the 
knee.  He  brought  suit  against  the  railroad 
company  and  Elmer  E.  Fair,  the  engineer  of 
the  train,  which  inflicted  the  injury,  for  dam- 
ages resulting  therefrom,  charging  that  such 
injuries  were  occasioned  by  the  negligent 
operation  of  the  train  and  the  defendant's 
road  at  the  place  where  the  accident  occurred. 
The  plaintiff  alleges  In  bis  petition  that  he 
was  struck  by  the  train  while  crossing  the 
tracks  on  a  crossing  which,  at  the  time,  was, 
and  for  many  years  had  been,  in  common  use 
as  a  public  crossing.  The  negligence  charged 
against  both  defendants  Is  that  the  train  In 
question  was  backed  upon  and  over  this 
crossing  without  any  warning  of  Its  approach 
by  the  ringing  of  the  bell  or  sounding  of  the 
whistle.  The  charges  of  negligence  against 
the  defendant  company  alone  are:  (1)  That 
the  train  was  backed  upon  and  over  the 
crossing  without  displaying  any  light  at  the 
end  of  the  train  approaching  the  crossing. 
(2)  That  no  employe  was  stationed  at  the 
end  of  such  car  to  give  warning  of  the  ap- 
proach of  the  train.  (3)  Ihut  it  had  no  flag- 
man or  watchman  stationed  at  the  crossing. 
The  defendant  company  filed  a  petition  and 
bond  for  the  removal  of  the  cause  to  the 
federal  court  on  the  ground  of  diverse  citizen- 
ship, claiming  that  Fair  had  been  made  a 
party  defendant  for  the  sole  purpose  of 
evading  the  jurisdiction  of  that  court  The 
cause  was  removed,  but,  upon  plaintiff's  mo- 
tion, was  remanded  to  the  state  court  The 
defendants  answered  separately,  denying  the 
charges  of  negligence  and  alleging  contribu- 
tory negligence.  The  cause  has  been  tried 
four  times  In  the  district  court.  At  the  sec- 
ond trial,  and  after  the  jury  bad  deliberated 
for  some  time,  they  were  brought  into  court 
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and  asked  whether  they  had  agreed  upon  a 
verdict  Fair's  attorney  was  not  present  at 
the  time.  The  foreman  answered  that  they 
had  agreed  as  to  the  defendant  Fair,  but 
not  as  to  the  defendant  company.  They 
were  then  asked  as  to  the  poeaibUlly  of  their 
reaching  an  agreement  upon  farther  delibera- 
tion. They  indicated  that  there  was  none. 
Thereupon,  the  presiding  Judge  remarked, 
"I  tmnk  I  shall  have  to  discharge  you." 
The  attorney  for  the  defendant  company 
then  called  the  attention  of  the  court  to  the 
statement  of  the  foreman  that  they  had 
agreed  as  to  the  defendant  Fair.  But  the 
court  expressed  a  doubt  as  to  its  right  to 
receive  a  verdict  as  to  one  of  the  defendants 
without  a  verdict  as  to  both  and  asked  coun- 
sel If  they  had  anything  to  soggest  Re- 
ceiving no  response,  the  court  discharged  the 
Jury.  Afterward,  the  foreman  of  the  Jury 
delivered  a-  package  of  papers  containing, 
among  other  things,  a  formal  verdict  In  favor 
of  the  defendant  Fair  to  the  bailiff,  who  In 
turn  delivered  it  to  the  court  in  the  absence 
of  counsel.  They  came  into  court  shortly 
afterward  and  their  attention  was  called  to 
this  verdict.  Plaintiff  objected  to  receiving 
it  as  a  verdict  on  the  ground  that  it  had  not 
been  presented  until  after  the  Jury  had  been 
discharged;  that  it  had  not  been  presented 
at  such  time,  or  in  such  a  way,  as  to  afford 
the  usual  opportunities  for  determining 
whether  it  was  the  verdict  of  the  Jury;  and 
that  it  was  not  the  verdict  of  the  Jury. 
The  record  does  not  disclose  what  ruling  was 
made  on  plaindfT's  objection  to  receiving 
this  verdict,  nor  what  action  was  taken 
thereon  by  the  court;  but,  as  Fair  was  a 
party  to  the  subsequent  litigation  In  the,  dis- 
trict court,  we  Infer  that  the  objection  was 
sustained,  and  that  the  court  refused  to  re- 
ceive the  verdict  The  defendant  company 
then  flled  a  second  petition  and  bond  for  the 
removal  of  the  cause  to  the  federal  court  on 
the  ground  of  diverse  citizenship.  The  court 
overruled  this  petition  and  retained  the 
cause  for  trial.  At  the  opening  of  the  last 
trial  the  defendants  objected  to  the  Jurisdic- 
tion of  the  district  court  on  the  ground  that 
the  cause  was  one  properly  removable  'to 
the  federal  court,  and  that  the  Jurisdiction 
of  the  state  court  bad  been  ousted  by  the 
filing  of  the  second  petition  and  bond  for 
removal.  This  objection  was  overruled.  At 
the  close  of  the  testimony  adduced  by  the 
plaintiff  In  making  his  case,  a  motion  was 
made  by  the  defendant  company  for  a  ver- 
dict, which  was  overruled.  Testimony  on 
behalf  of  the  defendants  was  then  offered 
and  received.  At  the  close  of  the  trial  the 
defendant  company  again  asked  for  an  in- 
struction directing  a  verdict  in  its  favor, 
which  was  denied.  The  trial  resulted  in  a 
general  verdict  for  the  defendant  Fair,  and 
a  verdict  and  Judgment  against  the  defend- 
ant company  for  $27,500.  The  company 
brings  error. 
The  first  three  assignments  of  error  are 


so  intimately  related  tbat  they  should  be 
considered  together.  They  are  based  oa  the 
following  rulings:  (1)  The  refusal  of  the 
court  to  receive  a  verdict  as  to  the  defendant 
Fair  at  the  second  trial.  (2)  Overruling  the 
defendant  company's  second  petition  for  re- 
moval to  the  federal  court  (3)  Overruling 
the'  objections  made  to  the  Jurisdiction  of  the 
court  at  the  last  trial.  It  will  be  recalled 
that  the  cause  liad  been  once  removed  to  the 
federal  court  and  by  that  court  remanded  to 
the  state  court  for  trial.  The  second  peti- 
tion for  removal  on  its  face  contains  nothing 
that  was  not  presented  by  the  first  petition. 
It  is  not  claimed  that  the  defendant  company 
was  entitied  to  a  second  order  of  removal  on 
the  same  state  of  facts  which  had  been  held 
Insufficient  by  the  federal  court  when  the 
cause  was  removed  on  the  first  petition,  but 
that  the  defendant  B^ir  was  no  longer  a  party 
to  the  controversy  after  the  so-called  verdict 
on  the  second  trial,  and  consequenUy  when 
the  second  petition  for  removal  was  filed  the 
controversy  was  solely  between  the  plaintiff, 
a  citizen  of  Nebraska,  and  the  defendant  com- 
pany, citizen  of  the  state  of  Utah.  In  short, 
the  seccmd  petition  for  removal  was  pre- 
sented on  the  theory  that  Fair  was  elimi- 
nated from  ttie  controversy  by  the  so-called 
verdict  in  his  ■  favor  at  the  second  trial. 
There  is  more  than  one  reason  why  this  theo- 
ry cannot  be  sustained.  In  the  first  place,  no 
verdict  was  rendered  at  that  trial.  A  ver- 
dict Is  the  unanimous  decision  made  by  a 
Jury  and  reported  to  the  court  on  the  matters 
lawfully  submitted  to  them  in  the  course  of 
the  trial  of  a  cause.  (Bouvler)  Section  291, 
Code  of  Civil  Procedure,  provides  that  "the 
verdict  shall  be  written,  signed  by  the  fore- 
man, and  read  by  the  clerk  to  the  Jury,  and 
the  Inquiry  made,  whether  It  is  their  verdict 
•  •  * "  Section  200  is  as  follows:  "When 
the  Jury  have  agreed  upon  their  verdict,  they 
shall  be  conducted  into  court,  their  names 
called  by  the  clerk,  and  the  verdict  rendered 
by  the  foreman.  When  the  verdict  is  an- 
nounced, either  party  may  require  the  Jury 
to  be  polled,  which  Is  done  by  the  clerk  ask- 
ing each  Juror  if  it  is  his  verdict  If  any 
one  answers  In  the  negative,  the  Jury  must 
be  sent  out  again  for  further  deliberation." 
At  the  second  trial  whoi  the  Jury  was 
brought  into  court  and  asked  If  they  had 
agreed  upon  a  verdict,  the  foreman  merely 
said  they  had  agreed  as  to  the  defendant 
Fair,  but  not  as  to  the  defendant  company. 
No  decision  as  to  any  matter  lawfully  sub- 
mitted to  them  was  reported  to  the  court 
at  that  time ;  they  merely  reported  that  they 
had  agreed  upon  a  decision.  It  does  not  ap- 
pear that  at  that  time  their  decision  had 
been  reduced  to  writing  or  signed  by  the 
foreman.  Certainly  no  verdict  was  an- 
nounced, nor  was  any  opportunity  given  to 
test  the  unanimity  of  their  finding,  and  they 
were  discharged  without  any  one  but  them- 
selves knowing  the  nature  of  their  verdict 
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with  respect  to  Fair.  It  may  be  that  the 
trial  court  at  that  time  should  have  called 
for  the  verdict  as  to  Fair,  and  that,  if  it  was 
In  due  form,  It  should  have  been  received, 
notwithstanding  the  inability  of  the  Jury  to 
agree  as  to  the  other  defendant  But,  al- 
though the  court  openly  manifested  its  inten- 
tion not  to  call  for  or  receive  a  verdict  as  to 
Fair  and  to  discharge  the  Jury,  no  protest  or 
objection  was  made  by  any  party  to  the  rec- 
ord, nor  was  any  exception  taken  to  the 
rulings  of  the  court  in  that  regard.  On  the 
contrary,  when  the  court  asked  counsel  tor 
suggestions  as  to  the  course  to  be  pursued 
in  the  drcumstances,  its  request  met  with  no 
response,  although  the  attorney  for  the  party 
now  complaining  was  present  in  court  at  the 
time.  The  error  then,  if  any,  is  one  of  which 
the  defendant  company  cannot  now  be  heard 
to  complain.  As  to  the  so-called  verdict  sub- 
sequently delivered  to  the  bailiff  and  by  him 
delivered  to  the  court,  it  was  delivered  to  the 
court  after  the  Jury  had  been  discharged.  It 
was  delivered  at  a  time,  and  under  such  dr- 
cnmstances,  as  made  It  imirassible  to  apply 
the  tests  prescribed  by  sections  290,  291, 
snpra,  to  determine  whether  it  was  in  fact 
the  unanlmons  decision  of  the  Jury  on  any 
matter  lawfully  submitted  to  them,  and  the 
court  properly  ignored  it  It  might  be  said. 
In  passing,  that  we  find  no  exception  to  any 
ruling  of  the  court  In  that  behalf.  It  would 
follow,  then,  that  as  no  verdict  In  favor  of 
Fair  bad  been  rendered  when  the  second 
petition  for  removal  was  filed  and  submitted, 
the  theory  upon  which  that  petition  was  prt>- 
sented,  namely,  that  Fair  had  been  eliminated 
from  the  controversy  by  a  verdict  In  his 
favor,  falls  to  the  groimd. 

Three  other  assignments  are  in  effect  as 
follows:  (1)  That  the  court  erred  in  over- 
ruling the  motion  of  the  defendant  company 
for  a  verdict  at  the  dose  of  the  testimony  ad- 
duced by  the  plaintiff  In  making  his  case. 
(2)  That  the  court  erred  in  refusing  to  direct 
a  verdict  for  the  defendant  company  at  the 
dofle  of  the  trial.  (8)  That  the  evidence  Is 
insufficient  to  sustain  a  verdict  In  favor  of 
plaintiff  and  against  the  defendant  company. 
As  to  the  first  the  rule  Is  that  if  the  de- 
fendant at  the  close  of  the  testimony  adduced 
by  the  plaintiff  In  making  his  case,  asks 
the  direction  of  a  verdict  against  the  plain- 
tiff, and,  after  an  adverse  ruling  on  his  mo- 
tion. Introduces  testimony  in  his  own  behalf, 
be  thereby  waives  the  error.  If  any,  In  the 
overruling  of  such  motion,  nnlon  Pacific  R. 
K.  Co.  v.  Mertes,  35  Neb.  204,  52  N.  W.  1099, 
Id.,  89  Neb.  448,  58  N.  W.  105. 

The  other  two  assignments  both  go  to  the  suf- 
ficiency of  the  entire  evidence  to  sustain  the 
verdict  and  may  be  considered  together.  That 
the  plaintiff  sustained  the  Injuries  hereinbe- 
fore mentioned  by  being  run  over  by  a  freight 
train,  or  pert  of  a  freight  train,  operated  by  the 
defendant  company  on  its  tracks  at  South 
Omaha  between  3  and  4  o'clock  in  the  morn- 


ing of  August  11,  1902,  Is  conclusively  estab- 
lished. The  accompanying  diagram  repre- 
sents, with  a  fair  degree  of  accuracy,  the 
locus  in  quo. 


The  lines  running  diagonally  from  the 
northwest  to  the  southeast  of  the  diagram 
represent  a  system  of  tracks  and  switches 
maintained  by  the  defenddnt  company  and 
the  stock  yards  company  at  South  Omaha ; 
each  track  is  represented  by  a  single  line  In- 
stead of  a  line  for  each  rail.  The  lines  lying 
to  the  east  belong  to  the  defendant  company ; 
those  to  the  west  to  the  stockyards  com- 
pany. 

It  Is  Insisted  that  the  place  where  the  in- 
jury occurred  was  not  a  public  crossing,  and 
that  plaintiff,  in  attempting  to  cross  the 
tracks  at  that  point  was  a  mere  trespasser, 
or  licensee,  to  whom  the  defendant  company 
owed  no  duty.  The  defendant  company's  pas- 
senger station,  the  hotels,  stores,  etc.,  of  the 
city  are  on  the  east  side  of  the  tracks.  N 
street  is  the  principal  retail  street  and  the 
passenger  station  Is  not  two  blocks  north  of 
it  The  stockyards,  packing  houses,  and  the 
offices  and  buildings  used  In  connection  there- 
with, and  other  places  of  business,  are  west 
of  the  tracks.  The  evidence  shows  that  for 
many  years  the  route  taken  by  the  plaintiff 
In  attempting  to  cross  the  tracks  had  hecu 
In  common  use  by  pedestralns  crossing  and 
recrossing  the  tracks  at  all  hours  of  the  day 
and  night  and  that  from  400  to  500  people 
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cross  the  tracks  by  this  route  every  morning 
and  eTenlng.  The  use  of  this  crossing  by  fb«* 
public  had  been  so  extensive  and  long  con- 
tinued that  It  could  not  have  been  without 
the  knowledge  of  the  defendant  company, 
and,  as  it  never  objected  to  such  use,  nor  took 
any  steps  to  prevent  it,  such  use  must  have 
been  with  its  consent.  In  short,  the  evidence 
shows  that  the  defendant  company,  for  many 
years  and  without  objection,  permitted  the 
public  to  cross  its  tracks  at  this  point  That 
being  true,  it  was  bound  to  exercise  reason- 
able care  in  the  operation  of  its  trains  to 
guard  against  injury  to  those  using  the  cross- 
ing. Taylor  v.  De|.  R.  R.  Co.,  113  Pa.  162, 
8  Atl..  43,  67  Am.  Rep.  446;  Keller  v.  Erie  Ry. 
Co.  (Sup.)  90  N.  Y.  Supp.  238;  Clamplt  v. 
C,  St  P.  ft  K.  0.  R.  R.  Co.,  84  Iowa,  71,  50 
N.  W.  673.  See,  also,  the  following:  Mc- 
Carthy V.  N.  Y.  C.  ft  H.  R.  (Sup.)  76  N.  Y. 
Supp.  831 ;  Boggero  v.  So.  Ry.  Co.  (S.  C.)  41  S. 
E.  810;  Ballard  v.  So.  Ry.  Co.,  116  Oa.  644, 43 
S.  El.  89;  Kroeger  v.  Texas  ft  Pac.  Ry.  Co. 
(Tex.  OiT.  App.)  69  S.  W.  809;  Blankenship 
V.  Ry.  Co.  (Va.)  27  8.  B.  20;  Thomas  v.  St 
P..  M.  &  O.  aowa)  72  N.  W.  783,  39  h.  R.  A. 
899;  Hooker  v.  Ry.  Co.  (Wis.)  44  N.  W. 
1085;  Jones  v.  Charlestown  Ry.  Co.  (S.  C.) 
89  S.  E.  709;  Roth  r.  Union  Depot  Co. 
(Wash.)  43  Pac.  641,  81  L.  R.  A.  855;  Swift 
V.  Staten  Island  C^.,  123  N.  Y.  645,  20  N.  B. 
378;  a,  B.  ft  Q.  Ry.  Co.  v.  Russell  (Neb.) 
100  N.  W.  156. 

The  evidence  relied  npon  to  show  negli- 
gence in  the  operation  of  the  train  causing 
the  injury  and  to  sutain  the  charge  of  con- 
tributory negligence  covers  a  large  portion  of 
a  bill  of  exceptions  containing  over  1,000 
t>age8.  We  cannot  undertake  to  review  it 
at  length,  but  a  somewhat  extended  state- 
ment of  the  facts  and  evidence  can  hardly 
be  avoided,  in  view  of  tue  questions  pre- 
sented. On  the  morning  of  the  accident  the 
plaintiff  and  some  other  stockmen  arrived  at 
South  Omaha  on  a  Burlington  freight  train 
from  the  west  One  car  of  stock  belonging 
to  the  plaintiff  was  attached  to  the  train. 
This  train  pulled  In  west  of  the  tracks 
shown  by  the  diagram,  and  discharged  Its 
passengers  two  blocks  north  and  about  three 
blocks  west  of  N  street  The  plaintiff  and 
some  of  his  companions,  on  leaving  the 
train,  went  east  crossing  the  tracks  by  what 
Is  known  as  the  L  street  viaduct  to  Twenty- 
Seventh  street  thence  down  that  street  to  N 
street  It  was  necessary  for  the  plaintiff  to 
go  to  the  chute  house,  located  diagonally 
across  the  tracks  from  the  comer  of 
Twenty-Seventh  ■  and  N  streets.  In  order  to 
make  arrangements  for  the  disposition  of  his 
car  load  of  stock,  which  had  arrived  on  the 
train  he  had  Just  left  He  and  one  of  his 
companions  crossed  the  tracks  and  went  to 
the  chute  house.  At  least  one  member  of 
the  party  remained  on  the  other  side.  While 
the  plaintiff  and  his  companions  were  in 
the  chute  house,  the  defendant  company's 
freight  train,  wlilch  It  ia  claimed  caused  bis 


injuries,  arrived  from  the  west,  moving 
north,  according  to  the  diagram,  on  what  Is 
designated  as  the  "east-bound  main  track." 
This  train  consisted  of  at  least  30  cars,  six- 
teen of  which  were  loaded  with  stock  for  the 
South  Omalia  market  The  stock  cars  were 
from  four  to  six  cars  behind  the  engine, 
and  the  balance  of  the  train  was  behind  the 
stock  cars.  In  order  to  cut  out  tlie  stock 
cars  and  shift  them  from  tlie  tracks  of  the 
defendant  company  to  those  of  tba  stock- 
yards company,  it  was  necessary  for  the 
train  to  pull  north  some  distance  beyond  the 
point  where  the  plaintiff  was  injured,  switch 
over  to  the  west-bound  track,  back  down 
that  track  to  some  distance  south  of  said 
point  then  unconple  the  rear  stock  car  from 
the  cars  following  it  and  pull  north  of  the 
point  where  the  plaintiff  was  injured  a  suf- 
ficient distance  to  enable  a  switch  engine 
to  move  the  stock  cars  to  the  stockyards 
tracks.  After  this  was  done,  the  engine, 
with  the  four  or  six  cars  attached  to  it  was 
backed  south  on  the  west-bound  track,  and 
past  the  point  where  the  plaintiff  was  in- 
jured, to  take  up  that  portion  of  the  train 
that  bad  been  left  standing  there  while  the 
stock  cars  were  being  shifted.  While  the 
train  was  Iieing  thus  shifted  about  one  of 
the  defendant  company's  passenger  trains 
passed  through  South  Omaha,  moving  north- 
ward tiirongh  the  city  on  the  east-bound 
main  track.  That  the  plaintiff  was  struck 
and  run  over  by  the  freight  train,  or  some 
portion  of  it  while  the  passenger  train 
passed  over  the  crossing  where  tlie  accident 
occurred,  is,  to  our  minds,  conclusively  «•• 
tablished,  if  not  tacitly  admitted.  The  plain- 
tiff's theory  is  that  he  was  struck  by  the 
rear  car  as  the  engine  backed  down  the 
west-bound  main  track  with  the  four  or 
six  cars  to  take  up  the  remaining  cars  after 
the  stock  cars  had  been  set  out  The  de- 
fendant's theory  is  that  the  plaintitF  was 
struck  by  the  caboose  at  the  rear  of  the 
freight  train  as  it  backed  down  the  west- 
bound main  track  the  first  time  in  order 
to  cut  out  the  stock  cars,  or  that  he  fell 
under  the  train  at  that  time  while  attempt- 
ing to  crawl  between,  over,  or  under  the 
cars  while  the  train  was  in  motion.  The 
evidence  Is  conclusive  that  the  caboose  was 
well  lighted,  and  that  the  usual  signals  of 
warning  were  given  as  the  train  backed 
down  and  over  the  crossing  the  first  tlma, 
So  that  if  the  plaintiff  was  injured  at 
that  time,  his  injury  Is  in  no  way  traceable 
to  any  negligence  on  the  part  of  the  defend- 
ant company.  If  Ite  fell  under  the  train 
while  attempting  to  crawl  between  the  cars, 
or  over  or  under  the  train  while  It  was  back- 
ing down,  it  goes  without  saying  tliat  the 
company  would  not  be  liable.  The  question 
then  Is  whether  the  evidence  is  sufficient 
to  sustain  a  finding  that  he  was  struck  by 
the  rear  of  the  four  or  six  cars  that  were 
backed  own  to  make  up  the  train  after  tba 
stock  cars  had  been  cut  out 
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Tbe  plaintiff  testified  that  the  acddent 
occurred  between  3  and  4  o'clock  In  the  morn- 
ing; that  he  and  hla  companion  left  the 
chnte  house  on  tbe  morning  of  the  accident 
and  started  to  cross  the  tracks  to  N  street 
for  the  purpose  of  going  to  their  hotel.  They 
took  what  the  evidence  shows  was  the  usual 
route  taken  by  pedestrians  crossing  the 
tracks  from  the  chute  house.  On  the  way 
they  met  a  man  who  said  to  them,  "Now, 
boys,  look  out  for  the  train,"  and  as  he 
spoke  they  looked  south  and  saw  the  passen- 
ger train,  hereinbefore  mentioned,  approach- 
ing on  the  east-bound  main  track.-  There 
was  then  one  or  two  tracks  between  them 
and  the  east-bound  main  track.  The  fol- 
lowing is  a  portion  of  bis  testimony  as 
to  what  occurred  from  that  time  forward: 
"308.  Q.  As  you  continued  on  toward  the 
foot  of  N  street,  from  the  time  you  met  Mr. 
Pazton  until  you  reached  tbe  point  wbere 
you  got  hurt,  what.  If  anything,  did  yon  do 
In  tbe  way  of  keeping  watch  upon  your 
surroundings?  A.  I  kept  watching  up  and 
down  tbe  tracks  both  wajrs,  as  we  walked  on. 
S09.  Q.  What,  If  anything,  did  you  do  dur- 
ing that  time  to  observe  what,  if  anything, 
there  was  to  the  north  of  you?  A.  There 
were  cars  to  the  north  of  us.  310.  Q.  What 
did  yon  do  as  you  came  along  there?  A.  I 
Just  kept  looking  backwards  and  forwards 
up  and  down  the  track.  311.  Q.  Constantly? 
A.  Yes,  sir.  312.  Q.  And  in  doing  that 
state  whether  or  not  thfere  were  any  objects 
to  the  north  of  you.  A.  There  were.  313. 
Q.  What   were   there?    A.  I  suppose   cars. 

814.  Q.  Were'  they  in  motion  or  standing 
still?    A.  They  appeared  to  be  standing  stilL 

815.  Q.  Were  there  any  lights  upon  any  of 
Utoee  cars  that  you  saw  to  tbe  north  of  yon 
as  you  came  on  to  the  northeast?  A.  None 
that  I  saw.  No,  sir.  816w  Q.  Were  there 
upon  any  of  those  cars?  A.  No,  sir.  817. 
Q.  Did  yon  observe  any  of  them  move  at  all, 
while  you  were  coming  along  in  that  direc- 
tion? A.  I  did  not  •  •  •  320.  Q.  What 
was  tbe  condition  of  your  sight?  A.  I  had 
good  eyesight.  821.  Q.  State  whether  or 
not  yon  also  watched  this  train  that  yon 
spoke  of  as  yon  continued  to  move  on  to  the 
northeast.  A.  This  passenger  train,  or  this 
train  that  was  coming?  Yes,  sir.  322.  Q. 
This  passenger  train?  A.  Yes,  sir.  •  •  • 
328.  Q.  Did  you  get  far  enough  to  know 
whether  yon  could  cross  in  front  of  that 
train?  A.  I  did.  •  •  •  331.'  Q.  What 
were  you  doing  up  to  tbe  time  that  you 
were  struck,  from  the  time  that  you  met 
Mr.  Pazton?  A.  I  had  been  traveling  right 
along  up  until  Just  that  moment.  I  could  not 
say  positively  whether  I  had  Just  stopped  or 
was  Just  In  the  act  of  stopping  when  I  got 
hurt.  332.  Q.  If  you  had  stopped,  what  was 
It  for?  A.  To  let  this  train  go  by.  333. 
Q.  That  Is  the  train  that  was  coming  up 
from  tbe  south?  A.  Yes,  sir.  334.  Q.  State 
whether  or  not  you  bad  kept  up  your  look- 
ing to  tbe  right  and  left  as  you  came  along 


In  that  way  until  yon  were  struck.    ▲.  I  had. 

•  •  •  336.  Q.  Up  to  the  time  you  were 
struck,  bad  you  seen  any  car  or  train  moving 
to  your  left  or  to  the  north  of  yon?  A.  I 
had  not  337.  Q.  Had  you  seen  any  light 
upon  any  car  to  the  north  of  you  up  to 
that  time?  A.  I  did  not  338.  Q.  Or  did  you 
at  the  time  you  were  struck?    A.  No,  sir. 

•  •  •  542.  Q.  I  am  not  sure  but  that  I 
covered  this  question,  but  I  will  ask  it  again. 
Referring  to  the  time  of  the  hijury,  state 
whether  or  not  at  any  time  from  the  time 
you  started  from  tbe  chute  bouse  until  you 
were  struck  and  run  down,  there  was  any 
light  upon  any  car,  or  near  any  car,  to  the 
north  of  you.  A.  No,  sir.  543.  Q.  And 
whether  there  was  any  light  shining  about 
you,  at  or  immediately  before  you  received 
tbe  injury,  or  were  knocked  down.  A.  Noth- 
ing but  tbe  passenger,  a  light  from  the 
passenger  train.  •  •  •  545.  Q.  None  but 
that?  A.  None  but  that  No,  sir.  546.  Q. 
Any    from    the    other    side?     A.  No,    sir. 

•  •  •  1090.  Q.  You  have  ridden  upon 
trains  a  goods  many  times?  A.  Yes,  sir. 
1091.  Q.  You  know  they  «how  some  signals 
on  the  rear  of  all  trains  both  by  day  and 
by  night?  A.  Yes,  sir.  1092.  Q.  You  have 
noticed  them  on  the  rear  of  the  caboose, 
have  you?  I  have.  1003.  Q.  And  the  red 
lights  that  they  display  by  night?  A.  Yes, 
sir.  1094.  Q.  And  on  this  morning  in  qnes- 
tlon,  as  you  started  across  the  tracks,  did 
you  see  something  that  would  indicate  to 
you,  to  the  north  of  the  course  that  you  were 
taking,  that  there  was  a  passenger  train 
standing  there,  a  passenger  coach,  or  a  ca- 
boose, by  reason  of  tbe  red  lights  on  the  rear 
end?  A.  I  did  not  1005.  Q.  And,  as  you 
continued  on  in  that  direction  after  tbe  time 
you  had  met  Mr.  Paxton  until  you  were 
struck,  did  you  see  anything  of  that  kind  to 
tbe  north  of  you?    A.  I  did  not" 

The  testimony  of  his  companion,  covering 
the  same  period,  is  as  follows:  "1277.  Q. 
From  the  time  that  you  and.  Connolly  left 
the  chute  house  until  the-  time  he  was 
knocked  down  and  run  over,  had  yon  ob- 
served cars  standing  upon  any  of  the  tracks 
either  way  from  you,  as  you  came  along?  A. 
Yes,  sir.  1278.  Q.  Which  way  had  you  ob- 
served cars  standing?  A.  They  were  to  our 
left  1279.  Q.  To  the  left  up  the  track?  A. 
Yes,  sir.  1280.  Q.  Did  any  of  tbe  cars  which 
stood  up  to  your  left  at  the  time  have  any 
lights  on  them?  A.  No,  sir.  •  •  •  1288. 
Q.  And  was  there  any  light  or  lantern  upon 
any  of  those  cars  to  your  left  as  you  came 
across?  A.  I  did  not  see  any.  1280.  Q. 
What  was  the  condition  of  your  ^esigbt? 
A.  My  eyesight  was  good.  •  •  •  1295.  Q. 
What  sort  of  a  view,  if  any,  did  you  get  of 
the  car  that  knocked  Mr.  Connolly  down?  A. 
Ob,  we  did  not  get  any  view  of  It  It  all  oc- 
curred, you  ktow  [snapping  bis  fingers].  In 
an  Instant  I  Just  saw  this  big  black  object 
passing  over  Connolly.  1296.  Q.  Coming 
right  down  on  you?    A.  Yes,  sir.    1207.  Q. 
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Was  there  any  light  on  that  that  you  could 
see?  A.  I  saw  none.  1298.  Q.  Was  there 
any  light  flashed  about  you,  at  or  immediate- 
ly before  you  saw  this  big  black  object  com- 
ing down  on  Connolly?  A.  No,  sir.  A.  [Con- 
tinued] No,  sir,  there  was  no  light" 

Their  companion  who  had  remained  on  N 
street  east  of  the  tracks  testified  that  he  was 
there  waiting  for  them  to  return  when  the 
passenger  train  came  In;  that  at  the  same 
time  he  saw  a  freight  train  backing  south 
on  one  of  the  tracks  west  of  the  track  on 
which  the  passenger  train  was  approaching ; 
that  he  could  see  only  the  rear  car,  and  that 
It  displayed  no  lights,  nor  was  there  any  per- 
son on  the  rear  or  top  of  the  car ;  tliat  after 
the  passenger  train  had  gone  by  he  heard 
cries  In  the  direction  of  where  the  accident 
occurred,  and  ran  over,  found  the  plaintiff 
lying  beside  the  track,  injured  aa  before 
stated,  and  assisted  in  carrying  him  to  the 
station  and  snbseQuently  to  the  hospital. 

Another  witness  testified  that  be  beard 
plaintUF's  cries  Immediately  after  the  acci- 
dent, and  upon  Investigation  found  him  lying 
between  the  rails  of  the  west-bound  track. 

We  think  it  cannot  fairly  be  said  that  the 
inference,  that  the  plaintlfT  was  struck  and 
run  over  by  that  portion  of  the  freight  train, 
consisting  of  four  or  six  cars  and  the  engine, 
which  backed  down  and  over  the  crossing 
after  the  stock  cars  had  been  cut  ont,  Is  not 
one  which  might  reasonably  be  drawn  from 
the  foregoing  evidence.  Of  course,  that  evi- 
dence does  not  stand  uncontradicted.  It  is 
Irreconcilable  with  many  facts  and  dream- 
stances  to  which  the  witnesses  produced  by 
the  defendants  testified.  On  the  other  hand, 
it  may  be  said  that  the  testimony  adduced  by 
the  defendants  to  rebut  plaintiff's  theory  as 
to  how  the  accident  occurred  Is  not  in  every 
instance,  easily  reconcilable  with  the  undis- 
puted facts.  The  most  that  can  be  said  on 
this  branch  of  the  case  is  that  the  evidence 
Is  conflicting,  and  that  it  turns  on  the  credi- 
bility of  the  witnesses.  The  Jury  were  per- 
mitted to  view  the  locus  in  quo.  To  pass 
upon  conflicting  evidence  and  the  credibility 
of  witnesses  Is  within  the  peculiar  province 
of  the  Jury.  On  such  questions,  their  flndlng 
will  not  be  disturbed  unless  clearly  wrong. 
We  consider  the  evidence  ample  to  sustain 
plaintiff's  theory  as  to  how  the  accident  oc- 
curred. Consequently,  It  stands  as  one  of  the 
questions  settled  by  the  verdict  that  the 
plaintiff  was  struck  by  the  cars  while  the 
engine  and  the  four  or  six  cars  were  backing 
south  on  the  west-bound  main  track.  That 
the  rear  car  of  that  portion  of  the  train  dis- 
played no  lights,  and  that  no  person  was  sta- 
tioned thereon,  or  at  the  crossing,  to  give 
warning  of  Its  approach  to  the  crossing,  are 
facts  conclusively  established  by  the  evidence 
and  practically  conceded.  The  accident  oc- 
curred in  a  populous  community  and  within 
the  limits  of  a  considerable  city.  It  occurred 
In  the  nighttime,  and  at  a  crossing  in  com- 


mon use  at  all  hours,  and  where,  as  we  have 
seen,  the  defendant  company  was  cliarged 
with  the  duty  of  exercising  reasonable  care 
to  avoid  injury  to  those  crossing  its  tracks. 
It  is  true.  It  seems  to  be  conceded  tliat  the  bell 
was  rung  and  the  whistle  sounded  to  give 
warning  that  the  train  was  moving.  But  the 
mere  fact  that  the  statute  requiring  such 
warnings  was  complied  with  does  not  of  Itself 
show  that  the  defendant  bad  discharged  Its 
full  duty  to  those  using  the  crossing.  It  was 
bound  to  use  reasonable  care  not  to  endanger 
those  wbo  might  be  lawfully  upon  its  tracks 
at  the  crossing,  and  whether,  in  view  of  the 
time,  place,  and  circumstances,  precautions 
in  addition  to  those  prescribed  by  the  statute 
were  required,  was  a  question  for  the  Jury. 
Byrne  v.  N.  Y.  0.  &  H.  B.  R.  Co.,  104  N.  Y. 
362,  10  N.  E.  639,  68  Am.  Rep.  612;  McCarthy 
V.  Same  (Sup.)  76  N.  T.  S.  821;  Bullard  t. 
So.  Ry.  Co.  (Ga.)  43  S.  E.  39;  M.  P.  B.  R. 
Co.  V.  Gelst  49  Neb,  489,  68  N.  W.  640.  The 
crossing  was  In  common  use  day  and  night 
It  was  across  tracks  In  constant  use,  and  in 
a  populous  and  busy  community.  That  due 
care  required  more  than  ringing  the  bell  and 
sounding  the  whistle  to  give  warning  of  a 
freight  train  backing  toward  and  over  such 
crossing  in  the  nighttime  is  certainly  not  an 
unreasonable  inference  In  view  of  all  the 
facts  and  circumstances.  C.,  B.  &  Q.  R.  R. 
Co.  V.  Russell,  supra. 

But  the  defendant  company  contends  that 
even  though  Its  negligence  be  established, 
the  evidence  discloses  such  negligence  on  the 
part  of  the  plaintiff  contributing  to  the  injury 
as  to  preclude  a  recovery.  This  contention 
is  based  on  certain  inferoices  which  counsel 
draw  from  the  testimony  of  the  plaintiff  and 
the  man  wtio  accompanied  liim  across  the 
track,  who  are  the  only  ones  having  actual 
knowledge  of  their  acts  after  meeting  the 
man  who  warned  them  to  look  out  for  the 
train.  After  reviewing  their  testimony  at 
some  length,  counsel  sum  up  in  these  words: 
"This  testimony  In  short  discloses  that  Con- 
nolly was  familiar  with  the  tracks  at  the 
point  where  the  accident  occurred,  and  so 
thoroughly  had  in  mind  the  danger  of  cross- 
ing the  tracks  at  that  point  that  he  mentioned 
It  to  Moore  after  leaving  the  chute  house; 
that  he  knew  the  trains  were  liable  to  pass 
up  and  down  the  tracks  at  any  moment; 
that  he  knew  the  noise  made  by  the  passenger 
train  mlghj  drown  the  noise  of  signals  made 
by  any  other  train,  and  yet  the  conclusion, 
from  the  manner  in  which  he  was  struck 
and  thrown  down,  is  Irresistible  that  when 
the  passenger  train  was  a  block  and  a  half 
away,  he  was  standing  still  between  the 
rails  of  the  west-bound  track  watdilng  tiie 
headlight  of  the  train  approaching  from  the 
south,  and  taking  no  note  of  any  train  ap- 
proaching from  the  north." 

It  Is  undisputed  that  the  plaintiff  had  been 
shipping  stock  from  Wyoming  to  South  Oma- 
ha for  some  10  years,  was  familiar  with  the 
tracks  where  ttie  accident  occurred,  and  was 
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folly  allre  to  the  fact  that  for  a  pedestrlaa 
to  cross  the  tracks  was  attended  with  more 
or  less  danger.  It  may  be  conceded,  too, 
that  the  conclnslon  which  counsel  char- 
acterize as  irresistible  Is  one  that  might  rea- 
sonably be  drawn  from  the  evidence.  But 
we  are  nnable  to  concur  in  the  view  that  it 
is  Irresistible.  We  have  heretofore  set  out 
a  portion  of  the  testimony  of  the  plaintlll 
and  his  companion.  Detached  portions  of 
the  plaintiff's  testimony  might  be  interpreted 
to  mean  that  "he  was  standing  still  be- 
tween the  rails  of  the  west-bound  track, 
watching  the  headlight  of  the  approaching 
train  from  the  south,  and  taking  no  note 
of  any  train  approaching  from  the  north," 
at  the  time  he  was  struck  by  the  freight 
train.  Bnt,  taking  his  evidence  as  a  whole. 
It  may  reasonably  be  inferred  therefrom  that, 
after  meeting  the  man  who  warned  them  to 
look  out  for  the  passenger  train,  they  con- 
tinued their  way  across  the  tracks  until 
they  reached  a  point  from  which  they  could 
see  that  they  could  not  cross  In  front  of 
that  train;  that  he  was  struck  by  the  freight 
train  at  the  Instant  be  stopped,  or  was  about 
to  stop,  to  wait  until  the  passenger  train 
bad  passed  the  crossing;  that,  from  the 
time  be  left  the  chute  house  up  to  the  very 
instant  he  was  struck,  he  looked  constantly 
up  and  down  the  tracks,  north  and  south,  to 
guard  against  danger  from  approaching 
trains;  that  owing  to  the  noise  of  the  pas- 
senger train,  the  darkness,  the  nature  of  the 
plaintiff's  surroundings  at  the  time,  and  the 
failure  of  the  def«idant  company  to  display 
any  light  on  the  rear  of  the  freight  train, 
or  to  station  any  person  there,  or  at  the 
crossing,  to  give  warning  of  its  approach,  the 
plaintiff  failed  to  discover  that  it  was  ap- 
proaching until  he  was  struck.  We  do  not 
wish  to  be  understood  to  say  that  the  fore- 
going facts  are  conclusively  established,  nor 
even  that  they  are  the  most  reasonable  In- 
ferences to  be  drawn  from  the  evidence.  The 
most  that  we  would  be  understood  to  say  in 
this  connection  Is  that  such  fa^  are  not  un- 
reasonable Inferences  from  the  evidence  of 
the  plaintiff  and  his  companion.  The  set- 
tled role  In  thltr  state  Is  that,  where  differ^ 
ent  minds  might  reasonably  draw  differ- 
ent inferences  from  the  same  state  of  facts, 
whether  such  facts  establish  negligence  Is 
a  questl(»i  for  the  lury,  and  not  for  the 
court  C,  B.  &  Q.  R.  B.  Co.  v.  Landauer, 
36  Neb.  642.  64  N.  W.  076;  Id.,  89  Neb.  80S, 
58  N.  W.  434;  Elliott  v.  Carter  White  Lead 
Co.,  53  Neb.  459,  78  N.  W.  948,  and  case 
there  cited.  From  the  vantage  ground  of 
afterward.  It  Is  easy  to  see  how  the  plain- 
tiff might  have  avoided  the  Injury.  When  he 
saw  the  Incoming  passenger  train  he  might 
have  gone  to  some  place  of  safety  and 
waited  for  it  to  pass.  He  might  possibly 
have  stood  between  the  tracks  or  in  the 
triangle  formed  by  one  of  the  switches  near 
by,  or  on  other  safe  ground.  But  It  most 
be  kept  In  mind  that  a  person  having  occa- 


sion to  pass  over  a  crossing  like  the  one  in 
question,  where  trains  are  constantly  pass- 
ing and  repassing,  can  seldom  wait  for  the 
tracks  to  be  perfectly  clear.  He  Is  not  al- 
ways able  to  tell  Just  when  he  is  between 
the  rails  of  one  track  or  between  different 
tracks,  nor  to  determine  with  accuracy  the 
safest  course  to  pursue.  He  Is  threatened 
with  danger  from  every  point,  and  cannot 
give  his  undivided  attention  to  any  one  source 
of  danger.  His  attention  is  distracted  by 
unusual  sights  and  sounds,  and  conditions  are 
not  favorable  to  the  exercise  of  the  best 
Judgment  He  has  a  right  to  presume  that 
those  operating  trains  will  use  due  care  for 
his  safety.  The  law  does  not  require  him  to 
exercise  unerring  Judgment  nor  the  highest 
degree  of  care,  but  merely  that  he  exercise 
such  care  as  a  man  of  ordinary  prudence 
would  exercise  under  like  circumstances. 
The  Jury  have  said  by  their  verdict  that  the 
plaintiff  exercised  due  care.  That  is  their 
Inference  from  the  evidence.  Other  minds 
might  reasonably  reach  a  different  conclusion, 
but  it  cannot  be  said,  we  think,  as  a  matter 
of  law,  that  negligence  on  the  part  of  the 
plaintiff  is  the  only  reasonable  Inference  to 
be  drawn  from  the  testimony  of  these  men. 

The  defendants  offered  the  evidence  of  a 
witness  taken  at  a  former  trial  of  the  cause. 
Among  other  things  this  evidence  shows  that 
the  witness  had  a  conversation  with  the 
plaintiff  Immediately  after  the  accident  in 
which  he  told  how  the  accident  occurred. 
One  question  to  the  witness  was:  "State  to 
the  Jury  what  you  heard  Mr.  Connolly 
[plaintiff]  say?"  The  answer  was:  "Well, 
me  and  Coulter  walked  up  to  him  and  says — 
asked  him  how  this  happened,  and  Connolly 
spoke  very  low.  I  am  pret^  certain  that 
he  said  they  tried  to  get  through  the  cars, 
atid  crawled  through  the  cars  somewhere, 
and  my  impression  was,  at  the  time,  they 
went  over  the  bumpers  between  the  cars." 
An  objection  to  the  answer  offered  was  sus- 
tained and  the  defendant  company  now  com- 
plains of  this  ruling.  That  part  of  the  an- 
swer stating  the  "Impression"  the  witness 
had  at  the  time,  was  clearly  incompetent 
As  to  the  rest,  substantially  the  same  matter 
was  subsequenOy  received  as  a  part  of  the 
testimony  of  the  witness.  The  ruling,  there- 
fore, deprived  the  defendant  company  of 
nothing  It  was  entitled  to. 

The  defendant  company  called  the  plain- 
tiff's attorney  as  a  witness,  and,  after  show- 
ing by  him  that  on  the  former  trials  of  the 
cause  he  had  made  the  opening  statement  to 
the  Jury  tn  which  he  had  stated  that  it  was 
a  freight  train  that  nm  over  the  plaintiff, 
offered  to  show  that  he  had  never  stated  that 
It  was  four,  six,  or  eight  cars  that  had  run 
over  him  previous  to  tlve  last-preceding 
trial.  The  offer  was  rejected,  and  the  de- 
fendant company  now  claims  It  was  entitled 
to  show  this  fact  In  view  of  Its  theory  that 
It  was  the  entire  train,  and  not  the  portion 
attached  to  the  engine  after  the  stock  cars 


Digitized  by 


Google 


376 


lOe  NORTHWESTERN  REPORTER. 


(Neb. 


were  cat  oat,  that  Inflicted  tbe  Injory.  We 
do  not  pretend  to  say  how  far  a  client  may 
be  bound.  If  at  all,  by  an  opening  statement 
made  by  counsel  at  a  former  trial.  But  he 
certainly  could  not  be  prejudiced  by  the  fact 
that  his  attorney  failed  to  distinguish  clears 
ly  between  a  train  and  part  of  a  train,  or  to 
state  the  number  of  can  constituting  what 
be  designated  as  a 'train.  We  think  the  evi- 
dence was  properly  excluded. 

Several  assignments  of  error  are  based  on 
rulings  of  the  court  permitting  the  plaintiff 
to  introduce  the  testimony  of  the  conductor 
of  the  freight  train  taken  on  a  former  trial. 
Tblfl  testimony  was  offered  on  rebuttal,  and 
was  in  reference  to  the  length  of  the  train, 
the  movements  of  the  cars  that  remained 
with  the  engine  when  the  train  was  divided 
at  South  Omaha  to  cut  out  the  stock  cars, 
the  length  of  time  required  for  the  train  to 
run  from  South  Omaha  to  Council  Bluffs,  and 
the  time  it  registered  at  Council  Bluffs  that 
morning.  The  objection  urged  against  this 
testimony  la  that  It  was  not  proper  rebuttal. 
We  think  It  was.  The  defendants  produced 
a  larger  amount  of  testimony  tending  to 
support  the  theory  that  the  plaintiff  had  been 
injured,  either  by  being  struck  by  the  rear 
car  while  the  whole  train  of  some  36  cars 
was  backing  over  the  crossing,  or  by  crawling 
between,  over,  or  nnder  the  cars  of  that 
train.  Had  either  of  those  theories  been 
established,  the  plaintiff,  as  we  have  eeen, 
would  have  been  convicted  of  contributory 
negligence.  The  conductor's  evidence,  offered 
In  rebuttal,  tended  to  negative  those  theories 
and  was  properly  received. 

The  defendant  company  complains  of  an 
instruction  given  by  the  court  in  these  words: 
"The  burden  of  proof  Is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence: 
(1)  That  the  place  where  the  plaintiff  was 
injured  was  a  crossing  over  defendant's  rail- 
road tracik  which  had  been  commonly  used  by 
pedestrians  for  such  a  length  of  time  that 
defendant  knew  of  Its  said  common  use,  or, 
by  the  exercise  of  reasonable  care,  should 
have  known  it.  (2)  That  the  plaintiff  was 
injured  substantially  as  alleged.  (3)  That 
said  injury  was  caused  by  the  negligence  of 
the  defendants,  the  railroad  company,  and 
Fair,  or  by  defendant  railroad  company  in 
some  one  or  more  of  the  ways  dialled  in  the 
plaintiff's  petition.  (4)  The  amount  of  dam- 
ages occasioned  thereby  to  the  plaintiff,  the 
defendants,  and  each  of  them,  having  al- 
leged that,  if  the  plaintiff  received  the  in- 
juries as  alleged,  the  injuries  were  the  re- 
sult of  the  negligence  of  the  plaintiff  which 
contributed  thereto;  and  the  burden  of  proof 
of  negligence  on  the  part  of  the  plaintiff  Is 
upon  the  defendants  to  establish  by  a  pre- 
ponderance of  the  evidence,  unless  you  find 
that  the  evidence  introduced  by  the  plain- 
tiff discloses  negligence  on  his  part,  which 
in  any  way  caused  or  contributed  to  his  In- 
Jury,  then  It  devolves  upon  the  plaintiff,  be- 
fore he  can  recover,  to  prove  by  a  preponder- 


ance of  the  evidence,  not  only- that  the  n% 
ligence  of  the  defendants,  or  either  of  them, 
caused  his  Injury,  but  also  that  he  himself 
was  free  from  any  negligence  on  bis  part 
that  contributed  to  his  injury.  And,  In  this 
case,  you  are  Instructed  that,  as  a  matter  of 
law,  the  negligence  of  the  defendant  Fair,  If 
you  find  from  a  preponderance  of  the  evi- 
dence that  he  was  negligent,  would  be  the 
negligence  of  the  railroad  company."  The 
first  criticism  of  this  Instruction  Is  that, 
while  the  only  Joint  charge  of  negligence 
against  the  defendants  was  the  failure  to 
ring  the  bell  or  sound  the  whistle  on  the 
train  causing  the  injury,  all  the  others  be- 
ing against  the  company  alone,  this  instruc- 
tion permitted  a  recovery  against  the  de- 
fendant company  alone,  not  only  on  the 
charges  exclusively  against  it,  but  oa  the 
charge  made  against  the  defendants  Jointly. 
The  criticism  seems  to  be  unfounded.  The 
office  of  this  instruction  was  to  inform  the 
Jury  as  to  the  burden  of  proof.  By  subse- 
quent Instructions  the  Jury  were  positively 
directed  that,  upon  the  matter  of  negligence 
in  falling  to  ring  the  bell  and  sound  the 
whistle.  If  they  found  such  negligence,  both, 
defendants  would  be  liable,  but  if  there  wa^ 
no  negligence  in  that  particular,  or  If  there 
was  negligence  in  that  particular,  but  it  was 
not  a  proximate  cause  of  the  injury,  neither 
defendant  would  be  liable  on  the  Joint  diarge, 
and  that  plaintiff  could  not  recover  exc^t 
on  some  otiier  charge  of  negligence.  Another 
criticism  on  this  Instruction  Is  that  the  rule 
stated  In  the  fourth  paragraph,  as  to  the 
burden  of  proof  oa  the  question  of  contribu- 
tory negligence.  Is  at  variance  with  that  an- 
nounced by  this  court  in  Rnpp  v.  Sarpy  Coun- 
ty (Neb.)  102  N.  W.  243,  and  City  of  Bea- 
trice V.  Forbes  (Neb.)  103  N.  W.  10e»,  where 
the  doctrine  that  the  burden  of  proof  on  the 
question  of  contributory  negligence  under 
certain  circumstances  may  shift  to  the  plain* 
tiff,  was  repudiated.  In  so  far  as  the  rule 
stated  by  the  district  court  is  at  variance 
with  the  rule  announced  in  those  cases,  it  Is 
more  favorable  to  the  defendants  than  it 
should  have  been,  and  they  cannot  be  heard 
to  complain  of  It  on  that  ground.  Still 
another  criticism  of  this  instruction  is  that 
It  "is  upon  the  burden  of  proof  and  not 
upon  the  effect,  as  between  the  parties,  of 
contributory  negligence  on  the  part  of  the 
plaintiff  below  that  may  be  disclosed  by  the 
evidence,  the  instruction  saying  in  effect  that, 
If  the  evidence  introduced  by  the  plaintiff 
does  disclose  contributory  negligence,  then 
the  burden  of  proof  is  upon  him  to  show 
that  in  fact  he  was  not  guilty  of  contributory 
negligence."  While  this  part  of  the  instruc- 
tion is  not  framed  In  the  clearest  language, 
we  do  not  think  the  Jury  were  misled  by 
it  to  the  defendant  company's  prejudice. 
Negligence  "which  in  any  way  caused  or 
contributed  to  his  [plaintlfTs]  Injury"  would 
not  necessarily  be  contributory  negligence. 
An  act  or  omission,  to  constitute  contribor 
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tory  negllgeoce,  most  lie  Bometblng  more  than 
a  remote  cause  In  the  chain  of  circumstances 
(Lowrlmore  t.  Palmer  Mfg.  Co.  (8.  C.)  38 
S.  E.  430,  60  S.  C.  153),  but  must  be  such  as 
operates  as  the  proximate  cause,  or  one  of 
the  proximate  causes,  and  not  merely  as  a 
condition  (Smltbwlcb  ▼.  Hull  &  Upson  Co., 
59  Conn.  281,  21  Atl.  924,  12  L.  R.  A.  279, 
21  Am.  St  Rep.  104).  See,  also,  2  Words  and 
Phrases  Judicially  Defined,  1544.  This 
part  of  the  instruction,  then,  reasonably  ad- 
mits of  the  construction  that,  if  the  plain- 
tilTs  testimony  disclosed  that  the  injury  was 
in  any  way  related  to  any  negligent  act  or 
omission  of  his,  the  burden  of  proof  was 
upon  blm  to  show  that  such  act  or  omission 
was  not  the  proximate  cause,  or  one  of  the 
proximate  causes,  opei;atlng  to  produce  the 
injury.  This  was  at  least  as  favorable  as 
the  defendants  had  a  right  to  ask. 

The  court  Instructed  the  jury  that  It  was 
the  duty  of  the  plaintiff  to  look  and  listen 
for  the  approach  of  trains,  and  the  defendant 
company  complains  because  the  jury  were 
not  specifically  instructed  as  to  the  directions 
In  which  he  was  required  to  look.  If  a  more 
explicit  instruction  was  desired  on  this  point, 
the  party  desiring  it  should  have  tendered 
one  covering  the  ground.  Neither  of  the  de- 
fendants did  so,  and  the  Instruction  as  It 
stands  Is  not  erroneous. 

On  the  question  of  damages,  the  court  In- 
stmcted  the  Jury  as  follows:  "If  you  find 
for  the  plaintiff,  under  the  evidence  and  these 
Instructions,  In  determining  the  amount  of 
his  recovery  you  should  take  into  considera- 
tion the  nature  and  extent  of  his  injuries,  the 
fact  that  certain  Injuries  are  permanent, 
plalntifTs  natural  expectancy  of  life,  any 
mental  or  physical  pain  which  you  find  from 
the  evidence  he  has  suffered  resulting  from 
the  injury,  any  expense  necessarily  incurred 
<m  account  of  the  injury  for  surgical  and 
medical  care  and  hospital  fees,  as  shown  by 
the  evidence,  his  loss  of  earnings  in  the 
carrying  on  of  his  business  since  the  Injury, 
which  the  evidence  shows  to  have  been 
caused  by  the  injury,  together  with  such  fu- 
ture loss  Of  earnings  due  to  the  Injury,  as 
you  find  from  the  evidence,  to  a  reasonable 
certainty,  wUl  be  caused  by  the  Injury,  and 
return  a  verdict  for  the  plaintiff  in  such 
amount  as  you  so  find,  under  the  evidence  and 
these  instructions,  will  be  a  fair  and  reasona- 
ble compecsation  for  such  expense,  loss  of 
earnings  in  the  past,  and  such  loss  of  earnings 
to  the  future  as  you  find,  to  a  reasonable  cer- 
tainty, will  result  from  his  Injuries,  together 
with  fair  and  reasonable  compensation  for 
such  pain  and  sofTerings  as  you  find  to  be  es- 
tablished by  the  evidence.  If  you  find  for 
the  defendants,  or  either  of  them,  you  will  so 
state  In  your  verdict"  The  objections 
lodged  against  this  Instruction  are  that  it 
does  not  give  any  rule  by  which  to  estimate 
damages  to  cases  of  this  ktod,  nor  by  which 
the  present  value  of  future  earnings  may  be 


determined.  Instructions  on  the  question  of 
damages,  In  cases  of  this  character,  must,  of 
necessity,  be  more  or  less  Indefinite.  The  In- 
struction given  Is  at  least  as  definite  and  cer- 
tain and  as  favorable  to  the  defendants  as 
that  approved  by  this  court  in  City  of  South 
Omaha  v.  Sutllffe  (Neb.)  101  N.  W.  997.  No 
Instruction  was  tendered  by  any  of  the  par- 
ties covering  the  same  subject  and  the  com- 
plaint now  made  against  it  should  be  over- 
ruled. 

Complaint  is  made  of  certain  acts  of  the 
trial  judge  committed,  not  while  the  trial  was 
actually  to  progress,  but  during  intermissions 
and  adjournments.  The  complaint  is  that 
during  such  times  he  unduly  manifested  a 
friendly  feeling,  or  toterest,  to  the  plalntlS 
in  the  presence  of  the  jurors.  This  com- 
plaint was  tocluded  In  the  motion  for  a  new 
trial,  and  was  supported  by  affidavits, 
which  werfe  met  by  counter  affidavits. 
While  these  affidavits  show  that  the  learned 
judge  treated  the  plaintiff  with  more  famili- 
arity and  consideration  than  is  generally 
shown  a  litigant  by  the  trial  judge,  yet  it 
does  not  appear  that  his  treatment  of  the 
plaintiff  differed  substantially  from  that  ac- 
corded by  him  to  all  others  with  whom  be 
came  In  contact  during  the  trial.  While  the 
record  falls  far  short  of  convicting  the  trial 
judge  of  misconduct,  or  of  showing  that  the 
defendant  comiiany  was  prejudiced  by  bis 
conduct  toward  the  plaintiff.  It  shows  the 
advisability  of  a  trial  judge  malntaintog  a 
proper  distance  between  himself  and  the  liti- 
gants before  him  in  order  to  guard  against 
the  appearance  of  evil  liable  to  arise  from  a 
failure  to  do  so. 

The  attorneys  for  the  plaintiff  were  also 
charged  with  misconduct  In  the  motion  for  a 
new  trial.  The  matter  was  submitted  to  the 
trial  court  on  conflicting  evidence  and  Its 
finding  thereon  cannot  be  disturbed. 

It  is  also  claimed  that  the  court  erred  In 
overruling  challenges  for  cause  to  certain, 
jurors.  Their  examination  on  voir  dire  is  set 
out  at  length  to  the  record.  This  opinion  is 
already  too  long,  and  It  must  suffice  to  say 
that  the  examination  of  these  jurors,  taken 
as  a  whole,  shows  that  It  was  not  error  to 
overrule  the  challeng>jB. 

It  is  strenuously  contended  that  the  verdict 
of  $27,500  la  excessive.  As  we  have  seen, 
as  a  result  of  the  accident  l>oth  plaintiff's  legs 
were  amputated  a  few  Inches  below  the  knee. 
At  the  time  of  the  injury  plaintiff  was  31 
years  of  age,  in  robust  health.  He  had  a 
life  expectancy,  according  to  the  Carlisle 
tables,  of  over  83%  years.  He  had  been 
raised  on  a  cattle  ranch  in  Wyoming,  and 
was  engaged  to  raising  stock  In  that  state. 
He  owned  160  acres  of  land  and  held  two 
sections  tmder  a  lease.  He  had  a  herd  of 
some  75  horses  and  100  cattle,  which  grazed 
upon  his  own  land  and  miles  of  unlnclosed 
land  In  that  vicinity.  His  evidence  shows 
that  the  returns  of  his  bustoess  netted  him. 
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.innually,  from  flOO  to  $600  over  and  above 
■what  was  required  for  the  support  of  him- 
self and  family,  and  over  and  above  the  In- 
crease of  his  herds.  He  earned  considerable 
breaking  horses  for  cavalry  use;  his  Injury 
cut  ofr  that  source  of  Income.  Many  of  the 
things  he  could  do  for  himself,  In  the  conduct 
of  his  business,  he  must  now  hire  done. 
That  be  will  sustain  a  direct  pecuniary  loss 
of  at  least  $1,000  annually,  as  a  result  of  the 
accident,  is  a  reasonable  Inference  from  the 
evidence.  At  his  age,  an  annuity  of  $1,000, 
payable  quarterly,  would  cost  $18,876.  In 
addition  to  this,  he  has  paid  out  considerable 
sums  and  suffered  other  losses  in  consequence 
of  the  accident.  Although  the  accident  oc- 
curred some  years  ago,  as  a  result  he  still  suf- 
fers considerable  bodily  pain,  which,  accord- 
ing to  his  testimony,  keeps  him  awake  until 
he  is  worn  out  toward  morning..  The  bodily 
pain  he  suffered,  and  still  suffers,  from  the 
Injury  is  a  proper  element  of  damage.  There 
is  no  hard  and  fast  rule  for  estimating  the 
amount  to  be  allowed  for  that  element.  The 
most  that  can  be  said  is  that  the  jury  must 
be  governed  by  reason  and  common  sense.  In 
Swift  V.  Holonbek  (Neb.)  86  N.  W.  900,  a  boy 
between  14  and  15  years  old  recovered  a  judg- 
men  for  $11,600  for  the  loss  of  three  fingers 
and  part  of  a  hand,  leaving  the  thmnb  and  in- 
dex finger  capable  of  some  use.  This  court  re- 
duced the  judgment  to  $7,000.  In  C.,'  B.  &  Q. 
R.  R.  Co.  V.  Krayenbuhl  (Neb.)  98  N.  W.  44, 
an  infant  four  years  old  recovered  a  judg- 
ment for  the  loss  of  a  foot  This  court  after 
ordering  a  remittitur,  fixed  Ills  recovery  at 
$9,000.  In  New  Omaha  Thomson-Houston 
Electric  Light  Company  v.  Rombold  (Neb.) 
93  N.  W.  966,  this  court  held  that  a  verdict 
of  $15,000  was  not  excessive  for  the  loss  of  a 
foot  In  the  case  of  a  man  earning  $05  per 
month,  whose  earning  capacity  was  not  there- 
by entirely  destroyed.  In  the  case  of  Texas 
A  N.  O.  R.  Ck>.  V.  Kelly  (Tex.  Civ.  App.)  80 
S.  W.  1073,  a  man  64  years  of  age  (or  23 
years  older  than  Connolly),  earning  from 
$1,200  to  $1,500  per  year,  was  so  Injured  that 
both  his  legs  were  paralyzed,  and  it  was  held 
that  a  recovery  of  $30,000  was  not  excessive. 
In  Ehrman  v.  Brooklyn  City  Co.  (Sup.)  14 
N.  Y.  Supp.  336,  a  child  3%  years  old  suffered 
Injury  causing  the  amputation  of  one  leg 
above  the  knee.  It  was  held  that  a  verdict 
for  $25,000  was  not  excessive.  In  Illinois 
Central  Ry.  Co.  v.  Souders,  79  III.  App.  41, 
a  woman  54  years  old  who  kept  a  boarding 
house,  received  a  permanent  Injury  to  her 
arm  and  her  lungs,  but  she  did  not  lose  either 
hand  or  foot  It  was  held  that  a  recovery  of 
$20,000  was  not  excessive.  In  Kalfur  v, 
Broadway  Ry.  Co.  (Sup.)  64  N.  T.  Supp.  508, 
a  child  18  months  old  lost  one  leg  above  the 
knee.  It  was  held  that  a  recovery  of  $15,941.- 
26  was  not  excessive.  In  Railway  Co.  v.  Wil- 
cox, 33  111.  App.  450,  a  boy  six  years  oid 
loat  one  leg.    It  was  held  that  a  recovery  of 


$15,000  was  not  excessive.  In  Roth  v.  Union 
Depot  Co.  (Wash.)  43  Pac.  641,  31  I*  R.  A. 
855,  a  child  nine  years  old  lost  one  leg.  Held 
that  a  recovery  of  $15,000  was  not  excessive. 
In  Union  Tel.  Co.  v.  Engler,  75  Fed.  102,  21  C. 
C.  A.  246,  plaintiff  suffered  a  compound  frac- 
ture of  his  leg,  causing  the  bone  to  protrude, 
and  denuding  the  periosteum.  Many  pieces 
of  bone  were  taken  out  and  pieces  continued 
to  work  out  for  20  months  afterward.  There 
was  no  ami)utation,  and  amputation  was  not 
necessary,  but  it  appeared  that  the  plaintiff 
would  probably  be  permanently  lame.  It 
was  held  that  a  recovery  of  $15,(X)0  was  not 
excessive.  In  C,  B.  ft  Q.  Ry.  Co.  v.  Dunn, 
106  HI.  App.  194,  it  was  held  that  $15,000 
was  not  excessive  for  the  loss  of  one  leg.  la 
Howe  V.  C,  St  P.  M.  ft  O.  Ry.  Cto.  (Minn.) 
64  N.  W.  102,  30  L.  B.  A.  684,  54  Am.  St  Rep. 
616,  it  was  held  that  a  verdict  for  $14,600 
was  not  excessive  in  the  case  of  a  young  man 
permanently  disabled,  but  who  lost  neltho: 
hand  or  foot  In  Smith  v.  Met  St  Ry.  Co. 
(Sup.)  86  N.  T.  Supp.  1087,  it  appeared  that 
the  plaintiff  was  injured  in  a  collision  be- 
tween a  street  car  and  a  vehicle.  He  was  in 
the  hospital  about  two  months,  but  was  unable 
to  return  to  his  regular  business  until  about 
10  months  after  the  injury.  It  appeared 
that  he  would  not  likely  fully  recover  from 
his  injuries,  but  that  he  was  not  permanently 
disabled.  It  was  held  that  a  recovery  of 
$20,000  was  proper.  In  Albertl  v.  N.  Y.,  L. 
E.  &  W.,  43  Hon,  421,  a  man  30  years  of 
age  was  Injured  eo  that  his  legs  were  pet^ 
manently  crippled,  but  not  lost.  It  was  held 
that  a  verdict  of  $25,0(X)  was  not  excessive. 
In  Williamson  V.  Brooklyn  Heights  B.  R. 
O).,  53  App.  Dlv.  399,  65  N.  Y.  Supp.  1064,  It 
was  held  that  a  verdict  of  $22,500  was  not  ex- 
cessive, In  the  case  of  a  boy  11  years  old 
who  lost  one  leg.  In  Stewart  v.  Long  Is- 
land Ry.  Co.  (Sup.)  66  N.  Y.  Supp.  488,  it 
w«Ls  held  that  $18,000  was  not  excessive  in 
the  case  of  a  young  man  whose  arm  was  per- 
manently disabled  and  who  suffered  some 
nervous  injury. 

In  view  of  the  actual  pecuniary  loss  that 
must  necessarily  follow  an  Injury  of  this 
kind  to  a  man  of  plaintitTs  age,  business, 
and  situation  In  life,  the  physical  pain  and 
manifold  Inconveniences  he  has  suffered  and 
mnst  continue  to  suffer,  the  recoveries  up- 
held by  this  and  other  courts  In  similar 
cases,  we  cannot  say  that  the  damagea 
awarded  are  excessive. 

After  a  careful  examination  of  the  record, 
we  are  satisfied  that  it  contains  no  reversible 
error,  and  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

DUPPIB  and  JACKSON,  Ca,  Goncor. 

PEE  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  judgment  of 
the  district  court  la  affirmed. 
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.STAAT8  et  aL  ▼.  WILSON  et  aL 
(Supreme  Court  of  Nebraska.    Oct  AS,  1900.) 

PaHTITION— JUBISDICTION. 

•  Former  opinion  in  this  case,  Staata  t«  Wil- 
wn  (Neb.)  107  N.  W.  230,  adhered  to. 
(Syllabut  by  the  Court) 

On  rehearing.    Afflrmed. 

For  former  opinion,  see  107  N.  W.  230. 

EPPERSON,  C.  The  facts  In  this  case  are 
stated  In  the  former  opinion  reported  In  107 
N.  W.  230.  A  rehearing  was  granted,  addi- 
tional briefs  filed,  and  the  case  again  argued 
orally. 

1.  Plaintiffs  contend  that,  In  the  partition 
case  Instituted  by  John  C.  Hoagland,  the 
court  did  not  have  jurisdiction  to  set  off  to 
the  -widow  the  S.  E.  %  of  the  N.  W.  %  of  the 
Hoagland  land.  It  is  admitted  that  the  court 
had  Jurisdiction  of  the  parties  and  the  sub- 
ject-matter, but  it  Is  argued  that  the  court 
had  no  Jurisdiction  to  assign  to  the  widow 
the  40  acres  or  one-third  in  value  of  all  the 
land  partitioned,  when  by  law  the  widow 
was  only  entitled  to  a  dower  Interest  in  the 
land.  Such  decree.  It  is  argued.  Is  null  and 
void,  and  may  be  attacked  collaterally. 
Counsel  dte  Clzek  v.  Clzek  (Neb.)  99  N.  W. 
28,  In  support  of  their  contention.  It  was 
there  held:  "In  a  suit  arising  under  the 
provisions  of  chapter  25,  p.  576,  Comp.  St 
1901,  the  district  court  had  no  Jurisdiction 
to  award  real  estate  of  the  husband  to  the 
wife  in  fee  as  alimony,  and  a  decree,  In  so 
far  as  It  attempts  to  do  so,  is  void  and  sub- 
ject to  collateral  attack."  The  Clzek  Case  is 
not  analogous  to  the  case  at  bar.  The  stat- 
ute giving  the  district  court  the  power  to 
grant  alimony  does  not  provide  that  real 
estate  belonging  to  the  husband  may  be  set 
off  to  the  wife  as  alimony,  or  In  ilea  of  ali- 
mony, and  the  question  considered  In  Clzek  v. 
Clzek,  supra,  was:  "Is  the  power  to  give 
the  husband's  real  estate  to  the  wife  by  de- 
cree In  a  divorce  suit  implied  to  the  power 
which  the  statute  expressly  confers  to  give 
alimony?"  The  order  awarding  specific  real 
estate  to  the  wife  as  alimony  was  held  void 
and  subject  to  collateral  attack.  It  was  a 
special  matter  not  presented  by  the  pleadings 
and  foreign  to  the  Issues.  In  the  Hoagland 
partition  case,  which  is  assailed  In  the  case 
at  bar,  the  only  issue  presented  was  the 
widow's  right  to  bave  the  40  acres  In  contro- 
versy set  off  to  her  as  her  toterest  In  her 
late  husband's  estate.  The  court  bad  Juris- 
diction, under  the  statues  quoted  In  our  for- 
mer (pinion,  to  ascertain  and  confirm  the 
shares  of  the  partle&  Can  it  be  said  that  by 
erroneously  decreeing  to  her  more  than  she 
was  entitled  to  the  court  exceeded  Its  Juris- 
diction? By  the  order  confirming  in  the  wid- 
ow the  4(K-acre  tract  as  her  share,  the  court 
kept  within  the  issues  raised  by  the  plead- 
ings and  within  the  statute  giving  it  power 
to  order  partition. 
2.  Aa  to  the  liomestead  40  we  see  no  error 


In  our  former  opinion.  The  heirs  received 
f666  for  their  interest  in  land  worth  $2,000. 
Their  interest  was  subject  to  the  widow's  life 
estate.  It  is  not  shown  that  the  amount  re- 
ceived was  Inadequate.  In  Wamsley  v.  Crook  **> 
and  Hall,  3  Neb.  352,  it  is  said:  "It  is  a 
well-settled  rule  of  law  that  one  cannot  be 
permitted  to  receive  both  the  purchase  mon- 
ey and  the  land.  And  the  application  of  this 
principle  of  estoppel  'does  not  depend  upon 
any  supposed  distinction  between  a  void  and 
voidable  sale.  The  receipt  of  the  money, 
with  the  knowledge  that  the  purchaser  is 
paying  it  upon  an  understanding  that  he  is 
purchasing  a  good  title,  touches  the  con- 
science and,  therefore,  btods  the  rights  of  the 
party  in  one  case  as  well  as  in  the  other.' "  ^ 
This  case  was  cited  with  approval  in  Mc- 
Murtry  v.  Brown,  6  Neb.  368;  Yanow  v. 
Snelling,  34  Neb.  280.  51  N.  W.  820.  Plain- 
tiffs received  their  share  of  the  $666  from 
the  widow,  who  thought  she  was  buying 
their  Interest.  They  thought  they  were  sell- 
ing, and  they  were.  They  never  returned 
the  purchase  price.  It  is  evident  that  the  de- 
cree of  the  district  court  was  right.  Our 
former  opinion  affirming  that  decree  should 
be  adhered  to,  and  we  so  recommend. 

AHBS,  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In, 
the  foregoing  opinion,  the  former  Judgment 
In  this  case  Is  adhered  to. 


TRAUERMAN  et  al.  v.  NEBRASKA  LAND 

&  FEEDINO  (X>. 
(Sapreme  Court  of  Nebraska.    Oct  18,  1906.) 

8AI.E8  —  Defattlt  of  Pubchaseb  —  Recovest 

OF  Monet  Paid. 

It  is  a  rule  generally  enforced  that  a  pur- 
chaser, who  has  advanced  money  in  part  per- 
formance of  a  contract,  and  wtio  refuses  to  pro- 
ceed, the  seller  twing  ready  and  willing  to  per- 
form on  his  part,  cannot  recover  back  the  money 
80  advanced;  but  to  subject  the  purchaser  to 
this  penal^  or  forfeiture  it  should  clearly  ap- 
pear that  be  has  wholly  abandoned  the  con- 
tract and  willfully  refused  to  proceed  there- 
under. 

[Ed.  Note.— For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  Sg  1110-1119.] 

(Syllabus  by  the  (Dourt) 

Ck>mmissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Cherry  (boun- 
ty; Harrington,  Judge. 

Action  by  Isaac  O.  Trauerman  and  others 
against  the  Nebraska  Land  &  Feeding  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed  and  remanded. 

Allen  O.  Fisher,  for  appellants.  Albert  W. 
Crites,  for  appellee. 

DUFFIB,  0.  This  Is  the  second  appeal 
in  this  case.  The  first  trial  resulted  In  a 
judgment  for  the  plaintiffs,  and,  upon  appeal 
to  this  court  the  Judgment  was  reversed 
and  the  case  remanded.    A  full  and  dear 
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statement  of  the  facts  In  the  case  by  Mr.  Jus- 
tice Barnes  may  be  fonnd  In  98  N.  W.  at 
page  37.  Upon  the  second  trial  judgment 
went  in  favor  of  the  defendant,  and  the  case 
is  now  here  upon  appeal  taken  by  the  plain- 
tiffs below. 

Ab  will  be  seen  by  the  statement  of  facts 
Rlren  in  the  first  opinion,  the  suit  Is  to  re- 
cover $1,000  advanced  by  the  plaintiffs  as 
earnest  money  or  part  payment  made  by 
them  upon  a  purchase  of  500  calves  to  be  de- 
livered to  them  by  the  defendants  at  Irwin 
on  October  22,  1900.  On  the  trial  the  plain- 
tiffs attempted  to  show  that,  at  the  time  of 
entering  into  the  written  contract,  and  for 
the  same  consideration,  there  was  a  further 
oral  agreement  that  the  delivery  might,  at 
their  request,  be  delayed  for  a  week  or  10 
days.  We  held  on  the  former  appeal  that 
this  evidence  was  incompetent  as  varying 
the  terms  of  the  written  contract  No  ma- 
terial additional  evidence  was  introduced  In 
support  of  the  plaintiffs'  claim  on  the  second 
trial,  and,  at  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  for  the  defend- 
ant. The  evidence  is  clear  that,  some  time 
prior  to  the  22d  day  of  October,  when  de- 
livery of  the  calves  was  to  be  made,  de- 
fendant wrote  to  the  plaintiffs  that  It  had 
secured  the  calves  and  would  be  at  Irwin 
to  make  delivery  at  the  time  specified.  At 
the  time  called  for  by  the  written  agreement 
defendant  had  the  calves  at  Irwin  ready  to 
deliver  but  the  plaintiffs  were  not  there  to 
receive  them  or  to  make  payment  for  the 
balance  due.  Thereafter,  not  being  able  to 
arrive  at  a  settlement  of  their  dealings,  this 
action  was  commenced  by  the  plaintiffs  to  re- 
cover the  money  advanced.  The  only  ques- 
tion, therefore,  presented  by  this  appeal  is 
whether  a  party  who  has  made  part  pay- 
ment upon  a  purchase  of  property  and  who 
fails  to  perform  on  bis  part,  can  recover  the 
money  so  advanced.  On  this  question  the 
authorities,  while  not  numerous,  are  general- 
ly to  the  effect  that  he  cannot 

In  HansbTough  v.  Peck,  5  Wall.  (U.  S.)  497, 
18  L.  Bd.  520,  It  is  said:  "The  party  who  has 
advanced  money,  or  done  an  act  in  part  per- 
formauce  of  the  agreement  and  then  stops 
short  and  refuses  to  proceed  to  its  ultimate 
conclusion,  the  other  party  being  ready  and 
williDg  to  proceed  and  fulfill  all  his  stipula- 
tions according  to  the  contract,  will  not  be 
permitted  to  recover  back  wha(  has  thus 
been  advanced  or  done."  In  Hayes  v.  Hart, 
42  Barb.  (N.  T.)  68,  the  plaintiff  attempted 
to  recover  money  advanced  as  part  of  the 
purchase  price  of  a  canal  boat  A  demurrer 
to  his  petition  was  sustained  upon  the  ground 
that  It  showed  a  breach  of  contract  on  bis 
part  On  appeal  the  court  said:  "The  plain- 
tiff cannot  recover  on  the  ground  of  his  own 
breach  of  the  agreement,  and  the  contract 
does  not  provide  for  a  repayment  of  the 
money  paid  in  part  performance  in  case  of 
a  rescission  according  to  the  stipulations  of 
the  contract    Nor  will  the  law  Imply  a  prom- 


ise in  such  a  case.    To  allow  the  plaintiff 
to  recover  back  the  purchase  money  paid.  In 
a  case  like  this,  would  be  to  offer  an  induce- 
ment to  a  purchaser  to  violate  his  agreement. 
It  would  give  him  the  use  of  the  canal  boat 
for  a  year  without  compensation,  and  put  It 
wholly  In  his  power  to  perform  or  not    at 
his  pleasure.    I  think  no  case  can  be  found 
where  a  purchaser  has  been  allowed  to   re- 
cover back  partial  payments  after  a  default 
in  making  further  payments  when  the  vendor 
has  merely  kept  the  property  agi-eed  to   be 
sold,  or  sold  it  to  another,  in  consequence  of 
such  default    In  order  to  entitle  a  purchaser 
to  recover  under  such  circumstances  he  must 
show  that  the  other  party  has  been  guilty 
of  some  breach  on  his  part,  or  of  some  act  in 
hostility  to  the  contract"    In  Walter  v.  Reed. 
S4  Neb.  544,  52  N.  W.  682,  it  is  said:    "If  a 
purchaser  has  advanced  money  in  part  per- 
formance of  a  contract,  and  without  fault 
on  the  part  of  the  seller  refuses  to  proceed, 
the  seller  being  ready  and  willing  to  perform 
on  his  part  all  the  stipulations  of  the  agree- 
ment  the   purchaser   cannot   recover    back 
what  he  has  paid."    In  Lexington   Mill   & 
Elevator  Co.  v.  Neuens,  42  Neb.  649,  60  M.  W^. 
940,  this  court,  after  referring  to  the  case  of 
Walter  v.  Beed,  supra,   said:    "In  view  of 
the  frequency  with  which  it  might  be  sup- 
posed this  question  would  arise,  the  author- 
ities elsewhere  are  remarkably  few,  and  tbe 
cases  wherein  the  principle  has  been  involv- 
ed are  not  harmonious.    Had  the  case  rested 
upon  the  defendant's  counterclaim  in  ascer- 
taining his  damages,  tbe  fact  that  he  bad 
already  recdved  the  $100  might  be  one  for 
consideration,   but   this    instruction   related 
to  the  plaintifTs  cause  of  action  and  not  to 
the  counterclaim,  and,  if,  instead  of  alleg- 
ing performance   on  its  part,  plaintiff   bad 
alleged  in  the  petition  that  it  paid  the  $100 
and  then  refused  to  receive  the  grain,  such 
a  petition  would  have  been  demurrable.    It 
would  trace  tbe  right  to  recover  through  the 
plaintifTs  own  breach  of  contract    We  are 
satisfied  with  the  rule  announced  in  Walter 
V.  Reed,  and  the  instruction  given  was  cor- 
rect, in  view  of  that  rule." 

In  tbe  cases  above  dted  the  pmrcbaaer  had 
absolutely  refused  to  proceed  further  in  per- 
formance of  his  contract  In  tbe  case  we 
are  now  considering  a  few  days  prior  to  the 
time  fixed  for  delivery  the  plaintiffs  wrote 
defendants  requesting  that  the  delivery  be 
delayed  for  a  few  days  as  their  business  was 
such  that  they  could  not  be  present  to  re- 
ceive the  calves.  Defendants  made  no  re- 
sponse to  this  request  but  proceeded  to  ten- 
der delivery  at  the  time  and  place  named  in 
the  contract  Plaintiffs  not  being  there  to 
receive  the  calves  and  make  final  payment 
defendants  drove  them  away  and  now  have 
possession  of  the  same  and  of  the  $1,000  paid 
thereon.  While  it  is  clear  from  the  record 
that  plaintiffs  failed  to  observe  the  strict 
terms  of  their  contract  it  is  not  at  all 
clear    that   they    absolutely    repudiated    it 
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There  Is  evidence  from  which  It  might  be 
Inferred  that  at  a  Inter  date  they  were  ready 
and  willing  to  receive  and  pay  for  the  calves, 
and.  If  thla  atsrte  of  facts  can  be  established 
to  tbe  satisfaction  of  a  court  and  Jury,  we 
hardly  think  the  case  one  in  which  the  rule 
demanding  forfeiture  of  tbe  advanced  pay- 
ment would  apply.  Whatever  damages  the 
defeodanta  may  have  sustained  in  conse- 
qoence  of  the  failure  of  tbe  defendants  to 
inromptly  receive  and  pay  for  tbe  calves  ac- 
cording to  the  strict  t^ms  of  tbe  contract 
should,  of  course,  be  allowed  them,  but  to 
say  that  a  forfeiture  of  the  entire  advance 
payment  should  be  imposed  upon  tbe  plain- 
tlffR.  without  clear  proof  that  they  Iiad  re- 
pudiated the  contract  and  refused  to  proceed 
thereunder.  Is  going  further  than  we  think 
the  rule  requires  or  we  are  disposed  to  go. 
We  recommend  a  reversal  of  the  Judgment, 
and  remanding  the  case  for  a  second  trial. 

AUBERT  and  JACKSON,  CO,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  tbe  Judgment  is  re- 
versed, and  the  case  remanded  for  a  second 
trial. 


WEATHERINGTON  v.  SMITH  et  al. 
(Bnpreme  Court  of  Nebraslca.    Oct  18,  1906.) 

1.  HomSrSAD— CONVETANCB. 

S(><>tion  4.  c.  sr,.  Comp.  St  1903  (Cobbey'g 
Add.  8t  1003,  {  6203).  provides  that  the  home- 
stead of  a.  married  person  cannot  he  conveyed 
or  incnmbered  aniess  tiie  Instrument  by  which 
h  is  conveyed  or  incomljered  is  executed  and 
acknowledged  by  lx)th  husb^d  and  wife. 

[Ed.  Note.— For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  §S  203-200.] 

2.  E^STOPFBI.. 

Estoppel  will  not  supply  the  want  of  power 
or  make  valid  an  act  prohibited  by  express  pro- 
vision of  law.  Wbitlock  v.  Oosson,  53  N.  W. 
080:  35  Neb.  829,  followed  and  approved. 

JEd.  Note. — For  cases  in  point  see  vol.  19, 
Cent  Dig.  Estoppel,  {  291.1 

&  HOUESTBAD— ABANDOKMBRT. 

A  departure  from  the  homestead  for  pleas- 
nre,  Iniginess  or  health,  does  not  constitute  an 
alnndonment  thereof.  Blummer  v.  Albright  89 
K  W.  809,  84  Neb.  249,  foUowed  and  approved. 
fEd.  Note.— For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homestead,  H  315-810.] 

4.  Save. 

Neither  spouse  can  abandon  the  homestead 
for  tbe  other  without  his,  or  her,  free  consent 
6.  Vraf DOR  All D  PuBOHABEB— Bona  Fide  Pub- 
chaser. 

If  a  warty  relies  upon  a  rwotl  to  pstah- 
lisb  his  title  to  realty  and  to  relieve  him  of 
knowledge  of  secret  liens  known  to  his  grantor, 
tbe  record  itself  must  show  a  chain  of  convey- 
ances which  discloses  a  perfect  title  In  the  gran- 
tor. 

fE!d.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  {{  613-539.J 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Harlan  Coun- 
ty; Adams,  Judge. 


Action  by  William  Weatb»lngton  against 
Arthur  B.  Smith  and  others.  From  the  Judg- 
ment, defendant  Smith  appeals,  and  plaintiff 
flies  a  cross-appeal.    Affirmed. 

Flansburg  &  Williams,  for  appellant  B. 
R.  Duffle,  R.  L.  Keester,  J.  6.  Thompson, 
and  Henry  W.  Pennock,  for  appellees. 

OLDHAM,  O.  This  was  an  action  to  quiet 
title  In  a  quarter  section  of  land  situated  in 
Harlan  county.  Neb.  There  is  no  disputed 
fact  in  tbe  record.  Every  thing  tliat  is  es- 
sential to  the  determination  of  the  cause  is 
either  admitted  in  the  pleadings  or  testified 
to  without  contradiction  at  tbe  trial  in  the 
court  below. 

Tbe  facts  established  by  the  record  are 
that  plaintlft  William  Weatherington  home- 
steaded  tbe  land  in  controversy  in  tbe  year 
1883,  and  resided  thereon  with  his  wife  and 
minor  children.  That;  later  in  tbe  same 
year,  ft>r  the  purpose  of  transferring  tbe  legal 
title  from  himself  to  his  wife,  he  conveyed 
the  premises  to  one  Flansburg  for  the  ex- 
press consideration  of  $600,  and  Flansburg 
as  a  part  of  the  same  transaction  reconveyed 
tbe  premises  to  tbe  wife,  Mrs.  Bliza  Weather- 
ington. That  in  1890  Mrs.  Weatherington 
and  her  husband  executed  a  mortgage  on  tbe 
premises  to  secure  a  loan  of  $770,  due  five 
years  after  date.  That  they  continued  to 
live  with  their  family  on  the  premises  until 
1891,  when  plaintiff  Weatherington  was  ad- 
Judged  Insane  by  tbe  board  of  insanity  of 
Harlan  county,  and  committed  to  the  asylum 
at  Lincoln,  where  he  remained  until  1894, 
when  be  was  transferred  to  the  asylum  at 
Hastings,  where  he  was  confined  and  treated 
until  July,  1904^  when  he  was  adjudged  sane, 
and  restored  to  his  liberty.  That,  after  the 
incarceration  of  Weatherington  in  the  asylum, 
his  wife  and  family  continued  to  reside  on  tbe 
homestead  until  1894,  when  they  removed  to 
their  friends  and  relatives  in  the  state  of 
Illinois,  without  any  intention  of  returning 
to  Nebraska,  but  with  the  intention  of  es- 
tablishing a  domicile  in  Illinois.  Ttiat,  on 
the  10th  day  of  October,  1896.  Mrs.  Weather- 
ington, while  residing  in  Illinois,  made  a 
warranty  deed  of  the  premises,  subject  to 
the  mortgage  and  taxes  then  due,  to  All>ert 
Cross  and  Alexander  Johnston,  for  a  con- 
sideration of  $500,  wliich  was  a  fair  and 
reasonable  consideration  for  the  lands.  Thiis 
deed  contained  tbe  following  stipulation  and 
recital:  "•  •  •  hereby  releasing  and 
waiving  ail  rights  under  and  by  virtue  of  the 
homestead  exemption  laws  of  this  state,  with 
tbe  exception  of  the  crops  now  on  said  land, 
which  I  hereby  reserve.  [Signed]  Mrs.  Eliza 
Weatherington."  This  deed  was  acltnowl- 
edged  before  a  notary  public  of  Hancock 
county,  HI.,  but  neither  in  the  deed  nor  in 
the  a<^owIedgment  thereof  is  Mrs.  Weather- 
ington referred  to  as  being  single  or  unmar- 
ried. The  record  also  shows  that  Cross  and 
Johnston  had  knowledge  of  the  fact  that 
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plalntUt  Weatberington  was  an  Inmate  of 
the  Insane  asylum  at  the  time  they  received 
this  conveyance.  That  they  entered  Into  pos- 
session of  the  premises  mider  this  convey- 
ance, paid  off  and  discharged  the  mortgage 
thereon,  and  later,  In  1899,  for  a  fair  and 
valuable  consideration  conveyed  the  premises 
by  warranty  deed  to  defendant  Smltb,  who 
had  no  actual  knowledge  of  Weatherlngton'a 
rights,  but  took  the  land  relying  on  the  rec- 
ord title  thereof.  After  plaintiff  Weathering- 
ton  had  been  discharged  from  the  asylum,  he 
was  taken  to  his  family  in  Illinois,  but  did 
no  act  indicating  an  adoption  of  the  Illinois 
residence  aa  his  home.  He  went  from  there 
to  the  state  of  Ohio  to  transact  some  busi- 
ness, and  then  returned  to  Nebraska,  and  on 
the  1st  day  of  December,  1904,  Instituted  the 
case  at  bar,  in  which  he  asked  to  have  the 
title  to  the  land  quieted  In  himself,  and  the 
deed  from  himself  and  wife  to  Flansburg, 
and  the  deed  from  Flansburg  to  Mrs.  Weath- 
erington,  and  the  deed  from  Mrs.  Weather- 
ington  to  Cross  and  Johnston,  and  the  deed 
from  Gross  and  Johnston  to  defendant  Smith 
canceled  and  held  for  naught,  and  (or  an 
accounting  for  the  rents  and  profits  of  the 
premises.  At  the  close  of  the  testimony, 
the  court  entered  a  decree  canceling  the  deed 
from  Mrs.  Weatherington  to  Cross  and  John- 
ston and  the  deed  from  Cross  and  Johnston 
to  defendant  Smith,  and  rendered  an  account- 
ing, In  which  defendant  Smith  was  credited 
with  the  mortgage  debt  and  Interest  and 
taxes  paid,  and  improvements  made  upon  the 
land,  and  charged  with  the  rents  and  profits 
actually  received  from  the  land.  The  decree 
quieted  the  title  to  the  premises  In  Eliza 
Weatherington,  subject  to  the  homestead 
right  of  the  plaintiff  and  subject  to  the  bal- 
ance due  on  the  mortgage  debt  after  de- 
ducting the  rents  and  profits.  From  this  de- 
cree defendant  Smith  has  appealed  to  this 
court,  and  plaintiff  Weathierlngton  has  filed 
a  cross-appeal,  In  which  he  complains  of  the 
action  of  the  trial  court  In  refusing  to  can- 
cel all  the  deeds  alleged  against,  and  quiet 
the  title  to,  the  premises  In  him.  Section  4, 
c.  36,  Comp.  St  1903,  provides  that,  "the 
homestead  of  a  married  person  cannot  be 
conveyed  or  Incumbered  unless  the  Instrument 
by  which  It  is  conveyed  or  Incumbered  Is 
executed  and  acknowledged  by  both  husband 
and  wife."  The  requirements  of  this  sec- 
tion of  the  statute  have  been  strictly  adhered 
to  In  a  long  line  of  decisions  in  this  court 
See  Aultman  &  Taylor  Co.  v.  Jenkins.  19 
Neb.  209,  27  N.  W.  117;  Swift  v.  Dewey,  20 
Neb.  107,  29  N.  W.  254;  Larson  v.  Butts,  22 
Neb.  870.  35  N.  W.  190;  Whitlock  v.  Gosson, 
35  Neb.  829.  63  N.  W.  980;  Giles  v.  Miller, 
86  Neb.  346,  54  N.  W.  551,  38  Am.  St  Rep. 
730;  Clarke  v.  Koenig,  36  Neb.  572,  54  N.  W. 
842;  Violet  v.  Rose,  39  Neb.  660,  58  N.  W. 
216;  Havemeyer  v.  Dahn,  48  Neb.  536,  67 
N.  W.  489,  33  L.  R.  A.  332,  58  Am.  St.  Rep. 
706;  Teske  t.  Dittebemer,  63  Neb.  607,  88 
N.  W.  658. 


The  appellant,  while  conceding  the  trend 
of  these  decisions,  contends  that  as  he  was  a 
purchaser  for  value  from  his  grantors,  who 
were  then  in  irassession  of  the- land,  and,  as 
he  had  no  actual  knowledge  of  the  state  of 
the  title,  other  than  such  as  ^he  record  dis- 
closed, he  took  the  land  free  from  the  secret 
equities  existing  between  his  grantors  and  the 
plaintiff.  In  other  words,  bis  contention  is 
that  the  record  of  title,  on  which  he  relied 
at  the  time  of  his  purchase,  estops  the  plain- 
tiff from  asserting  his  homestead  right  as 
against  this  defendant  In  Whltlodc  v.  Gos^ 
son,  supra,  Post,  J.,  speaking  for  the  court, 
said:  "Estoppel  will  not  supply  the  want 
of  power,  or  make  valid  an  act  prohibited  by 
express  provisions  of  law.  The  statute  in 
effect  declares  a  conveyance  or  Incumbrance 
of  the  family  homestead  by  the  husband  alone 
void  not  only  as  to  the  wife  but  also  as 
to  the  husband  himself.  Therefore  neith- 
er is  estopped  from  asserting  the  home- 
stead right  as  against  the  grantee  or  mort- 
gagee." In  Blummer  t.  Albright  64  Neb. 
24d,  8d  N.  W.  809,  it  Is  held  that  a  de- 
parture from  the  homestead  for  pleasure, 
business,  or  health,  does  not  constitute  an 
abandonment  thereof,  and  that  neither  spouse 
can  abandon  for  the  other  without  hi^,  or 
her,  free  consent  In  the  still  later  case  of 
Palmer  v.  Sawyer  (Neb.)  108  N.  W.  1088,  It 
is  held  that,  where  a  homestead  right  once 
exists,  the  person  entitled  to  it  cannot  be  di- 
vested thereof  by  any  act  or  Influence  beyond 
his  own  volition. 

Now,  while  it  is  clear  from  the  evidence 
that  Mrs.  Weatherington  departed  from  Ne- 
braska with  the  intention  of  abandoning  her 
homestead,  and  had  such  Intoition  at  the 
time  she  executed  the  deed  to  Cross  and 
Johnston,  it  is  equally  clear  that  plaintiff 
Weatherington,  at  the  time  of  the  execution 
of  such  deed,  was  merely  absent  from  the 
homestead  for  treatment  for  his  moital  dis- 
order, without  the  legal  capacity  to  contem- 
plate an  abandonment  of  his  homestead 
right  As  the  wife  could  not  abandon  for  the 
husband  without  his  consent,  his  right  re- 
mained unimpaired  by  her  attempted  Change 
of  domicile.  Again,  if  we  should  concede 
that  an  estoppel  by  record  could  be  invok- 
ed to  defeat  the  homestead  right  of  either 
spouse  under  the  law  of  this  state.  It  Is  a 
rule  universally  recognized  that,  if  a  party 
relies  upon  a  record  to  establish  liis  title 
to  realty  and  to  relieve  him  of  knowledge 
of  secret  liens  known  to  his  grantor,  the 
record  itself  must  show  a  chain  of  convey- 
ances which  discloses  a  perfect  title  in  the 
grantor.  Now,  the  record  in  this  case  show- 
ed, first,  a  patent  from  the  general  govern- 
ment to  plaintiff  Weatherington;  second, 
a  conveyance  by  Weatherington  and  bis  wife 
to  Flansburg;  third,  a  conveyance  from 
Flansburg  to  Eliza  Weatherington;  fourth, 
a  mortgage  signed  by  Eliza  Weatherington 
and  plaintiff  as  her  husband;  fifth,  a  deed 
from    Bllza    Weatherington   to    Groas    and 
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Johnston,  ezecoted  In  lUlnols,  In  which  she 
did  not  describe  herself  as  being  single  or 
unmarried.  This  ctialn  of  title  woold,  we 
think,  have  warned  a  pmdent  man,  relying 
npon  it  that  Mrs.  Weatbaington  liad  a 
living  husband  at  the  time  of  the  conveyance 
made  to  her  In  1883,  and  tliat  this  husband 
was  Btill  alive  when  the  mortgage  was  ex- 
ecuted In  the  year  1890,  or  six  years  before 
her  conveyance  to  Cross  and  Johnston,  which 
she  executed  as  Mrs.  Eliza  Weatherlngton, 
witliout  claiming  to  be  single  or  unmarried. 
It  seems  to  us  tliat  prudence  would  have  sug- 
gested to  one  relying  on  this  record  an  in- 
quiry concerning  the  whereabouts  of  Mrs. 
Weather! ngton's  husband  before  making  a 
purchase  of  the  premises.  We  therefore  con' 
dude  that  the  plaintiff's  homestead  right  in 
the  premises,  never  having  been  abandoned 
or  waived  by  himself,  remains  Intact  and 
unaffected  by  the  attempted  abandonment  by 
his  wife  and  the  record  of  the  conveyance 
made  by  her.  As  there  is  no  complaint  con- 
cerning the  items  contained  in  the  account- 
ing by  either  of  the  litigants,  this  disposes 
of  the  appellant's  case,  and,  with  reference 
to  the  plaintiff's  complaint  In  bis  cross-ap- 
peal, it  is  sufficient  to  say  that  the  evidence 
clearly  shows  that  he  was  in  full  possession 
of  his  mental  powers  at  the  time  he  conveyed 
the  legal  title  to  the  land  through  a  conduit 
to  Ills  wife.  While,  in  fact,  no  consideration 
passed  for  this  conveyance,  It  was  made  for 
the  express  purpose  of  vesting  the  legal  es- 
tate In  the  wife,  and,  as  her  deed  to  Cross 
and  Johnston  was  absolutely  void,  neither 
she  nor  the  plaintiff  can  be  estopped  by  it 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AMES,  C  concurs. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  eourt  is  affirmed. 


SHUTT  et   al.   v.  LOCKNER. 
(Supreme  Court  of  Nebraska.    Oct.  18,  1906.) 

1.  Lanolobd  and  Tkrant— Wbonofdi,  Bvio- 
TION— Dakages. 

The  measare  of  damaees  for  tlie  wrongful 
eviction  of  a  tenant  by  nis  landlord,  or  for 
wrongfully  withholding  possesalon  of  the  leased 
premUMS,  is  ordinarily  the  rental  value  of  the 
property  for  the  unexpired  term,  less  the  amount 
of  rent  reserved  by  the  lease. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  g|  723-728.] 

2.  Sakk— Speoiai,  Dahaoes. 

In  a  proper  case  special  damaees  in  addi- 
tion waaj  Be  awarded,  where  such  damages  are 
certain  and  the  natural  reiult  of  the  wrong 
complained  of. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32; 
Cent.  Dig.  Landlord  and  Tenant,  §§  723-728.] 

{Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court;  Butler  Coun- 
tr;  Qood.  Judge. 


Action  by  Frank  Bhutt  and  others  against 
Augustus  Lockner.  Judgment  for  plaintiffs, 
and  they  appeal.    Affirmed. 

Matt  Miller,  for  appellants.  L.  S.  Hast- 
ings and  A.  M.  Post,  for  appellee. 

DUFFIB,  C.  The  single  question  present- 
ed  In  this  case  is  the  measure  of  damages 
to  which  the  plaintiffs  are  entitled  for  fail- 
ure of  the  defendant  to  give  them  posses- 
sion of  160  acres  of  hay  land  under  a  lease 
for  the  year  1901.  It  is  alleged  in  the  peti- 
tion that  plaintiffs  on  March  27,  1901,  leased 
the  premises  from  the  defendant  for  the 
term  of  one  year  for  the  sum  of  $480,  one- 
half  of  this  sum  to  be  paid  September  1, 
1901,  and  the  balance  November  1,  1901; 
that  on  or  about  April  15,  1901,  the  defend- 
ant leased  the  premises  to  one  Powell,  and 
refused  to  give  the  plaintiffs  possession;  that 
Powell  cut  and  appropriated  the  liay  on 
said  premises;  and  that  plaintiffs  liave  l)een 
damaged  to  the  amount  of  $2,870  by  defend- 
ant's breach  of  contract  After  the  plain- 
tiffs had  Introduced  their  evidence  and  rest- 
ed, the  court  directed  a  verdict  in  their 
favor  for  $1,  and  from  a  Judgment  entered 
on  the  verdict  the  plaintiffs  have  taken 
error  to  this  court 

The  plaintiffs'  evidence  was  amply  suffi- 
cient to  establish  the  making  of  the  lease 
and  the  refusal  of  the  defendant  to  give 
them  possession.  On  the  question  of  dam- 
ages, they  offered  .to  prove  the  amount  of 
hay  grown  on  the  land  and  Hie  value  of 
the  same  on  the  ground.  1%ey  also  offered 
to  show  the  expense  of  harvesting  the  hay 
and  hauling  the  same  to  the  railroad  staoon, 
and  the  market  value  of  the  hay  on  the 
market  less  the  cost  of  transportation. 
These  offers  were  refused  by  the  court  No 
evidence  was  offered  that  the  rent  reserved 
was  less  than  the  rental  value  of  the  land 
at  the  time  of  the  alleged  breach  on  the 
part  of  the  defendant  and  the  rejected  evi- 
dence was  offered  as  a  basis  for  the  recovery 
of  profits  as  such.  It  is  urged  by  the  plain- 
tiffs tliat  their  measure  of  damages  is  the 
profit  they  were  prevented  from  realizing 
In  not  being  allowed  to  cut  and  market  the 
bay,  and  that  the  court  erred  in  not  allow- 
ing them  to  Introduce  evidence  to  show 
what  that  profit  would  have  been.  The  de- 
fendant Insists  that  their  measure  of  dam- 
age Is  the  difference.  If  any,  between  the 
rent  reserved  and  the  value  of  the  lease  at 
the  date  of  the  breach. 

In  Cannon  v.  Wllber,  80  Neb.  777,  47  N. 
W.  85,  it  was  said:  "Ordinarily,  where  a 
tenant  is  wrongfully  evicted  by  his  landlord, 
the  measure  of  the  tenant's  damages  is  the 
rental  value  of  the  property  for  the  unex- 
pired term,  less  the  amount  of  rent  reserved 
by  his  lease."  While  apparently  conceding 
that  this  Is  the  general  rule  of  damages 
applicable  In  this  class  of  cases.  It  is  earnest- 
ly Inaiflted  by  the  plaintiffs  in  this  particular 
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Instance  tbat  the  proflts  were  definite  and 
certain  and  recoverable  as  damages.  When 
the  case  was  tried,  the  hay  on  the  leased 
premises  had  matured,  had  been  harvested, 
and  Its  market  value  had  been  determined, 
and,  in  the  sense  of  their  knowing  what 
profit  or  loss  the  plaintiffs  wonld  have  made, 
the  lapse  of  time  bad  famished  them  with 
evidence  of  the  amount  of  hay  which  the 
land  had  produced  and  Its  market  price. 
It  Is  a  universal  mle  that  only  such  dam- 
ages are  recoverable  for  a  breach  of  con- 
tract as  naturally  result  from  the  breach. 
Klngsley  v.  Butterfleld,  SS  Neb.  228,  52  N. 
W.  IWl.  In  this  case  the  breach  occurred 
In  April  and  before  the  hay  had  matured. 
At  that  time  the  right  of  action  for  the 
breach  accrued  to  the  plaintiffs.  Had  the 
action  been  commenced  and  tried  at  that 
time,  the  amount  of  hay  which  the  land 
would  produce,  the  market  value  of  the 
hay  when  harvested,  a'nd  other  elements 
which  wonld  enter  into  the  question  of 
whether  the  plaintiffs  would  profit  or  lose 
from  their  venture  were  matters  of  conjec- 
ture and  speculation.  Clearly  no  rule  of  law 
administered  by  our  courts  wonld  allow  dam- 
ages to  be  predicated  on  opinions  that  might 
be  formed  relating  to  these  questfons. 

The  fact  that  these  questions  had  been  de- 
termined by  lapse  of  time  when  the  case 
was  tried  does  not  In  the  least  change  the 
rule  of  law  as  to  the  evidence  admissible  to 
establish  the  plaldtlffs'  damage.  Kitchen 
Bros.  V.  Phllbin  (Neb.)  96  N.  W.  487,  Shaw 
▼.  Hoffman,  25  Mich.  102.  and  other  similar 
cases  are  relied  on  by  the  plaintiffs  In  sup- 
port of  their  claim  that  evidence  of  their 
profits,  bad  they  been  allowed  to  cut  and 
market  the  hay.  should  have  been  received 
by  the  court  In  these  cases  the  tenant  was 
In  possession  of  the  leased  premises,  conduct- 
ing an  established  business,  when  the  breach 
and  eviction  occurred.  By  the  breach  and 
eviction  they  not  only  lost  the  benefit  of 
their  lease,  but  their  business  was  also  bro- 
ken up  and  Injured  or  destroyed,  and  this 
destruction  of  their  business  was  allowed 
as  an  element  or  damage.  That  one  may 
recover  for  an  injury  to  a  profitable  busi- 
ness Is  not  a  question  for  debate,  and,  where 
a  wrongful  eviction  by  a  landlord  has  this 
effect,  damage  may  be  recovered  therefor. 
We  do  not  wish  to  be  understood  as  hold- 
ing that  evidence  of  the  probable  crop  of 
hay  the  land  wonld  produce  and  the  or- 
dinary market  value  thereof  might  not  be 
shown  as  facts  to  be  considered  by  the  jury 
in  arriving  at  the  value  of  the  use  of  the 
land  during  the  term,  and.  If  the  rejected 
testimony  had  been  offered  for  this  purpose. 
It  would  undoubtedly  have  been  received. 
Snodgrass  v.  Reynolds,  79  Ala.  452,  58  Am. 
Rep.  601.  What  we  do  hold  Is  that  under 
the  circumstances  of  this  case  prospective 
proflts  which  plaintiffs  claim  to  have  lost 
was  not  a  proper  element  of  damage.  Jones 
on  Landlord  and  Tenant,  {{  140-171.    There 


being  no  evidence  that  the  value  of  the  lease 
was  greater  than  the  rent  reserved,  and  no 
part  of  the  rent  having  been  paid,  the  plain- 
tiffs were  entitled  to  nominal  damages  only, 
and  the  court  properly  directed  a  verdict 
(or  |1.  We  recommend  an  affirmance  of 
the  Jndgment. 

ALBERT  and  JACKSON,  CO.,  concor. 

PER  CURIAM.  For  the  reason's  stated 
in  the  foregoing  opinion,  the  judgment  of 
the  district  court  is  affbrmed. 


STRAWN  et  al.  v.  FIRST  NAT.  BANK  OF 

HUMBOLDT. 
(Supreme  Court  of  Nebraska.    Oct  18,  1906.) 

AOTIOR— MiSJOIHDEa  OF  Oattses — Dekubbeb. 
In  an  action  by  several  plaintiffs  against  a 
bank  for  an  acconnting  on  certificates  of  de- 
posit where  it  is  evident  from  the  petition  thai 
assignments  of  fractional  parts  of  the  separate 
demands  had  been  made  by  each  plaintiff  to 
his  coplaintiffa,  and  that  the  interest  of  each  in 
the  total  sum  is  eqaal  to  the  amount  of  the  cer- 
tificate originally  held  by  him,  and  that  the  por^ 
pose  of  such  an  assignment  was  to  enable  them 
to  join  in  a  xingle  action,  held,  that  a  demuiTer 
for  misjoinder  of  causes  of  action  was  propeilj 
sustained. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Richardson 
County;  Kelllgar,  Judge. 

Action  by  Sarah  Strawn,  executrix,  and 
others  against  the  First  National  Bank  of 
Humboldt  Judgment  for  defendant  and 
plaintiffs  appeal.    Affirmed. 

R.  S.  Moloney  and  Reavls  &  Reavis.  for 
appellants.  Francis  Martin  and  Edwin  Fal- 
loon,  for  appellee. 

JACKSON,  a  It  appears  from  the  petl> 
tion  that  each  plaintiff  had  a  time  check 
drawn  on  the  defendant  bank  by  one  Sam- 
nelson,  and  that  each  check  represented  an 
Independent  and  distinct  transaction  in  no 
wise  connected  with  the  Issuing  of  the  other 
checks.  It  Is  alleged  that  the  checks  are 
In  fact  certificates  of  deposit  upon  which  the 
bank  is  liable.  Each  of  the  plaintiffs  as- 
signed a  fractional  part  of  his  claim  to  his 
coplalntlffs,  but  it  is  conceded  that  the  In- 
terest now  claimed  by  each  in  the  sum  of 
the  checks  equals  the  amount  of  the  check 
held  by  him  in  the  first  Instance.  They  Join- 
ed as  plaintiffs  In  an  action  against  the  bank 
to  recover  on  these  checks.  The  defendant 
Interposed  a  demurrer  to  the  petition  on  two 
grounds:  First  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  and  second,  that  several  causes  of 
action  are  Improperly  joined.  The  demnr^ 
rer  was  sustained  in  the  district  court  and 
the  action  dismissed.    The  plantlffs  appeal. 

Each  plaintiff  claims  an  Interest  in  all  of 
the  checks  or  certificates  of  deposit  what- 
ever they  may  be  termed,  and  It  la  urged 
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that,  wblle  tlwlr  rights  arising  under  tb* 
partial  asalgnmenta  wonid  not  be  enforced 
In  an  action  at  law  without  the  consent  of 
the  bank,  a  court  of  equity  will  take  cogni- 
sance of  these  assignments  and  compel  an 
accounting.  In  the  absoice  of  the  assign- 
ments set  out  In  the  potion  the  plaintiffs 
«0Dld  not  have  Joined,  either  at  law  or  In 
equity.  In  a  single  action  against  the  bank, 
and  it  is  evident  from  the  face  of  the  peti- 
tion that  the  partial  assignments  were  made 
for  the  express  purpose  of  enabling  them  to 
Join  In  a  single  action,  each  for  his  own 
benefit  and  on  behalf  of  the  others,  but  equi- 
ty will  not  sustain  assignments  for  that 
purpose.  Hoaglnnd  ▼.  Van  Btten,  22  Neb. 
€81,  35  N.  W.  869. 

We  are  ccmvlnced  from  a  reading  of  the 
petition  that  the  assignment  of  fractional 
parts  of  the  claims  of  the  plaintlfCs  against 
the  bank  has  not  changed  the  relation  of  the 
parties  and  has  resulted  in  a  misjoinder  of 
causes  of  action. 

The  Judgment  of  the  district  court  dismiss- 
ing the  bill  was  right,  and  we  recommend 
that  it  be  affirmed. 

ALBERT  and  DUFFIB,  CO.,  concur. 

PBR  GTJHIAM.  For  the  reasons  stated  In 
the  fore^ing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


CENTRAL  GRANARIES  CO.  v.  LANCAS- 
TER COUNTT. 
<Snpreme  Court  of  Nebraska.    Oct  18,  1906.) 

1.  Taxatioh— Capital  or  Obair  Bkoksbs. 

Section  66,  c.  T3,  p.  407,  Laws  of  1903  (Sec- 
tion 10,465,  Cobbey'a  Ann.  St.  1003),  provides 
that  grain  brokers  shall  be  assessed  on  the  aver^ 
age  amount  of  capital  invested  in  the  basiness 
for  the  preceding  year,  instead  of  on  the  amount 
of  lO'ain  on  hand  on  the  Ist  day  of  April. 
2l  Saks— DOTTBUE  Tazatior. 

Taxing  a  grain  company  on  its  real  estate 
and  other  tangible  property,  on  the  amount  of 
Its  average  capital,  and  also  on  the  grain  con- 
tained in  its  elevators  on  the  Ist  day  of  April, 
is,  to  the  extent  of  the  grain  so  asseaJBed,  double 
taxation,  from  which,  in  a  proper  proceedings 
the  courts  will  grant  relief. 

Letton,  J.,  dissenting. 

(Syllabus  by  the  Court) 

AH>eal  from  District  Court,  Lancaster 
County;  Cornish,  Judge. 

Action  by  the  Central  Oranarles  Company 
against  the  county  of  Lancaster.  Judgment 
for  defendant,  and  plaintiff  aK>eals.  Re- 
versed and  remanded. 

Hall,  Woods  A  Pound,  for  appellant  F. 
H.  Tyrrell,  J.  L.  Caldwell,  and  0.  B.  Matson, 
for  appellee. 

BARNES,  J.  The  appellant  Is  a  corpora- 
tion organized  and  existing  under  the  laws 
of  this  state.  Its  main  office  Is  In  Lincoln, 
Lancaster  county.  Neb.  It  owns  and  operates 
about  50  elevators,  mostly  in  this  state,  and 
Its  business  is  that  of  buying,  deaning,  sell- 
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Ing,  and  shipping  grain  to  tbe  Tarlotu  markets 
of  the  world.  It  owns  and  operates  eleva- 
tors at  some  40  different  towns,  situated 
in  several  different  counties  throughout  the 
state.  It  also  owns  eleratora  at  Lincoln* 
Rulo,  and  Holdrege,  called  cleaning  elevators. 
The  manner  of  conducting  Its  business  Is 
such  that  In  handling,  disposing  of  and 
shipping  its  grain  to  market,  it  all  passes 
through  the  cleaning  elevators  at  Lincoln, 
Rulo,  or  Holdrege.  It  buys  no  grain  at  its 
Lincoln  cleaning  elevator,  and  the  grain 
that  goes  through  this  elevator  comes  from 
some  of  Its  outside  elevators  situated  in  other 
counties  In  different  parts  of  the  state  where 
it  is  originally  purchased.  In  1004,  appellant 
made  its  return  under  oath  to  tbe  assessor 
of  Lancaster  county  of  Its  property  subject 
to  taxation  In  that  county,  which  return  was 
in  substance  as  follows: 

Capital    stock $350,000 

Surplus  and  profits 70,000 

Total  valuation  of  stock $420,000 

Property  assessable  in  Lan- 
caster county   (itemized)..       83,265 

Property  outside  of  Lancas- 
ter county  otherwise  as- 
sessed       336,735 

Total 1420,000 

The  assessor  of  Lancaster  county  raised 
the  amount  of  the  property  scheduled  as  as- 
sessable In  that  county  $10,000  to  cover  the 
grain  In  appellant's  elevator  in  the  city  of 
Lincoln.  Objections  thereto  were  filed  with 
the  board  of  equalization.  A  hearing  was 
had,  the  objections  were  overruled,  and  tbe 
case  was  appealed  to  the  district  court,  where 
a  trial  resulted  In  the  dismissal  of  the  ap- 
peal, an  affirmance  of  the  order  of  the  board 
of  equalization,  and  an  appeal  therefrom  was 
taken  to  this  court 

The  bill  of  exceptions  establishes  the  fol- 
lowing uncontroverted  facts :  First  The  ap- 
pellant's capital  stock  and  surplus  was  $420,- 
000,  which  represented  all  of  Its  property. 
$83,265  worth  of  that  property  was  situated 
and  taxable  In  Lancaster  county.  The  re- 
mainder of  it,  to  wit,  $336,735  worth,  was 
not  used  in  Lancaster  county,  but  was  iocat 
ed  and  used  in  other  counties.  Second.  Tbe 
appellant's  Lincoln  elevator  is  a  transfer  and 
cleaning  house,  and  no  grain  goes  into  that 
elevator  except  grain  in  transit,  on  its  way 
from  the  company's  elevators  situated  In 
other  counties.  Third.  That  the  Item  In  con- 
troversy, to  wit  $10,0(X)  worth  of  grain  in 
appellant's  Lincoln  elevator,  was  grain  In 
transit  It  Is  claimed  by  tbe  appellant  that 
this  grain  In  transit  was  purchased  by,  or 
represented  a  part  of,  the  $336,736  of  capital 
located  and  used  In  counties  other  than  Lan- 
caster, and  had,  theretofore,  been  assessed 
In  said  counties.  It  Is  contended  by  the  ap- 
pellee that  the  testimony  does  not  sustain 
the  foregoing  claim.  We  find  that  F.  1>. 
Levering,  appellant's  assistant  treasurer,  tes- 
tified In  substance  that  "the  capital  stock 
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and  BurpluB  of  th«  company  in  1904  was 
$420,000;  that  hlB  company  owned,  and  was 
then  operating)  team  4S  to  62  elevatora  in 
Nebraska  and  EanBas,  8  or  9  in  Kansaa  and 
the  remainder  in  Nebraska;  that  the  only 
elevator  the  company  had  In  Lancaster  conn- 
ty,  ontalde  of  Lincoln,  was  at  Waverly ;  that 
the  only  place  the  company  buys  grain  in 
Lancaster  county  Is  Waverly;  that  it  was 
not  using  any  of  its  capital  in  buying  grain 
in   Lincoln;   that  the   company   bought  no 
grain  in  Lincoln;  that  all  of  the  capital  of 
the  company,  other  than  the  amount  investp 
ed  in  permanent  improvements,  was  used  in 
buying  grain  at  points  outside  of  the  city  of 
Lincoln;  that  all  of  Its  capital,  except  the 
listed  items  reported  and  assessed  In  Lan- 
caster county,  to  wit,  $336,736,  was  invested 
tn  grain  elevators  and  grain  outside  of  Lan- 
caster county ;  that  all  of  this  portion  of  the 
company's  capital  was  located,  and  was  being 
used  by  the  company  in  other  counties  than 
Lancaster ;  that  it  was  Invested  in  elevators, 
cribs,  scales,  gas  engines,  and  grain."    E.  J. 
Herring,  who  was  in  the  employ  of  the  ap- 
pellant company,  and  who  has  especial  charge 
of  the  assessment  of  Its  property  in  this  state 
and  Kansas,  testified  as  follows :     "Q.  At  the 
company's  outlying  elevators  In  other  coun- 
ties than  Lancaster   county,  do  yon  know 
what  method  the  assessors  of  the  various 
counties  adopted  in  arriving  at  the  amount 
of  capital  stock  the  Central  Granary  Com- 
pany was  using  at  these  elevators  located  In 
these    various    counties?     A.  Yes,    sir.     Q. 
State  to  the  court  whether  or  not  the  asses- 
sors where  these  various  elevators  were  lo- 
cated arrived  at  the  amount  of  capital  that 
you  had  Invested  at  that  particular  point  by 
taking  into  consideration  the  whole  year's 
business,  or  volume  of  business  for  the  year, 
In  getting  at  the  amount ;  the  average  amount 
of  capital  invested  to  the  Ist  day  of  April? 
A.  Yes,  sir.    Q.  And  for  those  computations 
do  you  furnish  the  books  to  the  assessors  at 
these  various  places?    A.  Yes,  sir;  we  did. 
Q.  And  did  they  take  Into  consideration,  in 
arriving  at  the  amount  of  capital  that  you 
had  Invested  there,  all  of  the  grain  purchased 
during  the  year,    from   April    1,    1903,    to 
April  1, 1904?    A.  Yes,  sir."    On  cross-exam- 
ination the  witness  further  stated:    "A.  They 
took  the  average  capital,  the  com  cribs,  the 
elevator,  the  gas  engine,  and  the  bank  ac- 
count, and  the  horse  power,  and  any  other 
tangible  property  we  had.    Q.  And  added  it 
to  the  average  capital  or  subtracted  it?    A. 
Added  it  to  the  average  capital.    Q.  Did  they 
add  the  real  estate?    A.  We  have  no  real 
estate.    Klevators  are  personal  property.    Q. 
Tbe.v  added  the  personal  property  to  the  aver- 
age capital?    A.  Yes,  sir.    Q.  And  the  cash 
on  hand?    A.  Yes,  sir.    Q.  And  the  grain  on 
hand?    A.  No,  sir;  I  did  not  say  that    Q. 
That  Is  a  part  of  your  tangible  property.  Is 
it  not?    A.  No,  sir;  that  Is  figured  In  this 
average  capital."    The  only  evidence  intro- 


duced by  the  appellee  was  the  testimony  or 
the  county  assessor,  the  instructions  of  the 
state  board  to  county  assessors,  and  the  in- 
structions of  the  Lancaster  county  assessor- 
to  his  deputies.  None  of  this  testimony  Ii» 
any  way  controverts  the  evidence  above  quot- 
ed. Fr<xn  the  foregoing,  we  are  of  opinion- 
that  the  evidence  is  sufficient  to  show,  prima 
fade,  that  appellant  was  assessed  in  tbe- 
varlous  counties  where  It  was  engaged  In 
business  (outside  of  Lancaster  county)  to 
the  amount  of  1886,876,  as  average  capital 
employed  In  its  business  in  said  counties. 

The  appellant  contends  that  the  action  of 
the  taxing  officers  of  Lancaster  county   in 
adding  $10,000  to  its  schedule,  for  grain  In 
its  Lincoln  elevator,  subjects  it  to  double 
taxation   to   that   extent,    and   the   district 
court  erred  in  refusing  to  grant  it  the  relief 
prayed  for  by  its  petttion.    If  Its  property- 
in  other  counties  had  theretofore  been  as- 
sessed for  taxation  in  the  manner  provided 
by  law,  then  Its  contrition  is  well  founded. 
That  appellant  Is  a  grain  broker,  within  the 
meaning  of  section  66,  c.  73,  p.  407,  Laws  of 
1908,   commonly   called   the   "New   Revenue 
Law,"  and  should  be  assessed  in  the  manner 
therein    pointed    out,    Is    beyond    question. 
That  section  reads  as  follows:    "Every  per- 
son, company  or  corporation  engaged  In  the 
business   of   buying   and   selling   grain  for 
profit,  shall  be  held  to  be  a  grain  broker, 
and  shall  at  the  time  required  by  this  act 
determine  under  oath  the  average  amount  of 
capital  invested  in  such  business  exclusive  of 
real  estate  or  other  tangible  property,  as- 
sessed separately,  for  the  preceding  year,  and 
taxes  shall   be  charged  upon  such   averai^e 
capital  the  same  as  on  other  property.    For 
the  purpose  of  determining  the  average  capl- 
I  tal  of  such  grain  broker  the  county  assessor 
or  deputy  assessor  shall  have  the  right  to 
inspect  all  books  of  account  and  the  check- 
books of  such  grain  broker,  and  shall  deter- 
mine and  fix  the  amount  of  such  capital  by 
such  Inspection."    As  we  have  already  seen,_ 
the  appellant,  before  it  returned  its  schedule 
to  the  assessor  of  Lancaster  county,  listed 
$336,376    of    its    average    capital    in    other 
counties.    And  this  brings  us  to  the  consid- 
eration of  what  is  meant  by,  or  Included  in, 
the  words  "average  capital"  as  used  in  the 
section  of  the   revenue  law   above  quoted. 
It  would  seem  that  the  Legislature  recog- 
nised the  difficulty  which  would  arise  in  at- 
tempting  to   assess   grain   brokers   on   the 
amount  of  grain  on  hand  on  the  Ist  day  of 
April.    If  that  method  of  assessment  should 
be  adopted,  then  It  is  safe  to  say  that  grain 
dealers  would  have  no   grain  on  hand   at 
that  time.    If  the  plan  of  assessing  the  cap- 
ital stock  of  cori)oratIons  dealing  In  grain, 
wherever   such   company   or  corporation   Is 
located,   should   be   adopted,  we  might   find 
all  of  such  capital  was  invested  in  grain, 
stored  in  various  elevators  throughout  the 
state,    which   would    have   to    be    assessed 
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wbere  located,  and  tbls  would  result  In 
doable  taxation.  So,  In  order  to  adopt  a 
method  which  should  be  fair  to  the  broker, 
and  at  the  same  time  tax  the  whole  of  his 
property,  the  Legislature,  by  the  section  in 
question,  ptoTided  for  taxing  tlie  average 
cafrital  used  In  the  business  for  the  prerlons 
year,  wherever  such  business  was  conducted. 
In  order  to  properly  carry  out  that  plan  It 
farther  provided  that  the  broker  should  fur- 
nish his  checkbooks,  and  all  bis  books  of  ac- 
count to  the  assessor,  who  is  required  to 
determine,  "by  inspection"  the  amount  of 
such  average  capitaL  The  law  does  not,  In 
terms,  provide  for  the  taxation  of  both  the 
average  capital  used  by  the  brtdcer  in  his 
grain  business,  and  the  grain  purchased 
therewith,  and  such  could  not  have  been  the 
intention  of  the  Legislature;  The  average 
capital  used  in  the  business  evidently  means 
the  money  used  in  buying  grain,  and  all  of 
the  money  so  used.  By  taxing  this  average 
capital  it  makes  no  difference  what  amount 
of  grain  Is  on  hand,  on  the  1st  day  of  April 
of  each  year.  On  that  day  It  may  have  all 
been  sold,  and  yet  by  taxing  the  average 
capital  In  the  place  of  the  grain,  the  broker 
would  l>e  required  to  contribute  his  just 
proportion  to  the  public  revenue.  The  aver- 
age capital  to-day  may  be  represented  by 
money  while  to-morrow  It  may  be  Invested 
In  grain  purchased  and  on  hand.  Again,  on 
the  next  day  the  grain  may  be  sold  and  the 
proceeds  thereof  will  then  constitute  a  part, 
or  perhaps  the  whole,  of  the  broker's  aver- 
age capital.  Again,  it  would  seem  that  the 
Legislature  has  made  a  clear  distinction  be- 
tween that  part  of  the  broker's  capital  used 
In  the  business.  That  is  to  say.  In  buying, 
selling,  shipping,  and  handling  grain,  and 
that  part  of  it  Invested  In  other  tangible 
property  convenient  and  necessary  fbr  the 
purpose  of  conducting  such  business.  We 
take  it  that  by  the  words  "average  capital" 
Is  meant  so  much  of  the  whole  capital  of  the 
grain  broker  as  Is  used  In  handling  grain, 
and  not  that  portion  which  is  invested  In 
tangible  property  for  the  purpose  of  success- 
fully conducting  the  grain  business.  In  con- 
struing a  statute  the  court  should.  If  pos- 
sible, give  a  reasonable  meaning  to  all  of 
Its  words  and  phrases.  All  tangible  proper- 
ty must  be  taxed  as  such,  unless  otherwise 
provided  by  law.  The  law  In  question  clear- 
ly Implies  that  all  of  the  tangible  property 
of  the  grain  broker,  except  grain  purchased 
and  sold,  must  be  taxed  as  such,  and  to  bold 
that  the  grain  which  he  may  happen  to  have 
on  hand  must  6e  taxed,  In  addition  to  the 
average  capital  used  in  its  purchase,  would 
render  the  words  "other  tangible  property 
assessed  separately"  meaningless.  That  grain 
Is  tangible  property  no  one  will  dispute. 
But  It  seems  clear  that  It  was  Intended  by 
the  Legislature  that  It  should  not  be  em- 
braced in  the  words  above  quoted.  Sto  we 
are  of  opinion  that  the  average  capital  re- 


quired to  be, listed  by  the  gialn  broker  was 
intended  by  the  Legislature  to  cover,  and 
stand  In  the  place  of,  all  grain  purdhased 
and  sold  by  him.  To  assess  such  grain  In 
addition  to  the  assessment  of  his  average 
capital,  as  atwve  deflned,  amounts  in  fact  to 
double  taxation,  which  no  one  will  contend 
Is  permissible. 

It  Is  contended  by  the  appellee  that  the 
rule,  that  a  taxpayer  who  appeals  to  the- 
distriet  court  from  the  action  of  the  boa  id 
of  equalization  in  matters  of  assessment  has 
the  burden  to  show  that  the  decision  of 
the  board  Is  erroneous,  requires  us  to  affirm 
the  judgment  of  the  district  court  It  Is  a 
suf&clent  answer  to  this  contention  to  say 
that  the  evidence  contained  In  the  record 
establishes,  prima  facie  at  least,  the  con- 
tention of  the  appellant;  and  where  there 
Is  no  dispute  as  to  the  facts,  and  the  record 
shows  forth  the  action  of  the  board,  together 
with  the  evidence  on  which  such  action  Is 
based,  the  matter  then  becomes  a  question 
of  law  to  be  determined  by  the  reviewing 
court,  and  not  one  of  fact  In  such  a  case 
the  presumption  Invoked  has  no  application. 
It  appears  from  the  record  that  the  reason 
given  by  the  assessor  for  adding  the  $10,000  Id 
question  to  the  appellant's  schedule  was  that 
be  was  not  satisfied  that  the  appellant's  aver- 
age capital  had  been  properly  assessed  in 
other  counties  throughout  the  state.  Neither 
the  assessor  nor  the  board  of  equalization  of 
Lancaster  county  has  any  power  or  jurisdic- 
tion to  review  the  action  of  the  assessors  and 
boards  of  equalization  In  other  counties,  and, 
when  it  was  shown  by  the  appellant's  evi- 
dence that  It  bad  listed  its  average  capital  In 
such  outside  counties  and  it  was  there  asr 
sessed,  that  fact  raised  the  presumption  that 
the  taxing  officers  of  such  counties  had 
correctly  performed  their  duty. 

Lastl^,  It  is  contended  by  the  appellee  that 
the  tax  on  the  average  capital  of  grain 
brokers,  provided  for  by  the  section  in  ques- 
tion, is  a  tax  on  the  business,  or.  In  other 
words,  a  business  tax,  and  Is  not  a  property 
tax  within  the  meaning  of  the  Constitution; 
that  In  addition  to  such  business  tax,  It  was 
proper,  and  it  had  the  right  to  tax  the  grain 
In  question.  That  the  Legislature  has  the 
power  to  provide  for  taxing  the  business  of 
grain  brokers,  Is  beyond  question.  But  that 
It  has  not  done  so  seems  clear.  A  business 
tax  Is  deflned  to  be  a  tax  on  the  privilege 
of  carrying  on  a  business  or  employment  and 
Is  commonly  imposed  in  the  form  of  an  ex- 
cise tax  on  the  license  to  pursue  the  employ- 
ment. It  is  usually  a  specific  sum,  or  a  sum 
whose  amount  Is  regulated  by  the  business 
done,  or  the  Income  or  profits  earned.  Such, 
for  Instance,  as  2  per  cent  on  the  gross 
premiums  of  an  Insurance  company,  or  any 
given  per  cent  on  tbe  volume  of  the  par- 
ticular business  conducted.  The  statute  in 
question,  however,  makes  no  such  provision. 
On  the  contrary,  It  states  in  plain  terms  that 
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"taxes  BhaH  be  charged  upon  the  aTerage  capi- 
tal the  same  aa  on  other  property."  The 
arerage  capita]  la  thns  treated  as  property, 
and  the  amount  of  the  tax  levied  thereon 
depends  upon  the  rate  of  taxation  for  all 
state,  county,,  and  mnnlclpal  pnrposes,  the 
same  as  though  levied  on  real  estate,  or 
other  tangible  property. 

We  are  therefore  of  opinion  that  the  dis- 
trict court  erred  in  dismissing  the  appeal 
herein,  and  that  the  appellant  is  entitled  to 
the  relief  sought. 

For  the  foregoing  reasons,  the  Judgment 
of  the  district  court  is  reTersed,  and  the 
cause  is  remanded  for  further  proceedings 
according  to  law. 

Reversed  and  remanded. 

LBTTON,  X,  dissents. 


JAKWAT  T.  PBOUDPIT. 
(Supreme  Court  of  Nebraslca.    Oct.  18,  190G.) 
1.  Sai.s^^Re80I8SI0N— Fbaud  of  Sbixxb. 

A  purchaser  of  real  or  personal  property 
is  entiued  to  the  benefit  of  his  bargain.  In 
other  words,  to  receive  the  identical  properly 
purchased;  and  where  the  vendor,  by  fraud  or 
false  representations,  has  conveyed  to  him  or  in- 
duced him  to  accept  something  not  contem- 
plated by  his  contract,  lie  may  rescind  the 
sale,  and  recover  what  he  has  paid  without 
showing  that  he  has  sustained  any  pecuniary 
Injury  or  damage  thereby. 

[Bd.  Note. — For  cases  in  iMint,  see  vol.  43, 
Cient.  Dig.  Sales,  I  292.] 

2L  Sahs— BVIDBROK. 

'  Where,  however,  a  purchaser  receives  what 
lie  actually  purchased,  and  bases  his  right  to 
rescind  on  some  false  represeDtation  as  to  its 
ouality,  condition,  or  matter  affecting  its  value, 
M  must  show  that  such  representation  was  ma- 
terial, and  that  he  was  misled  thereby  to  his 
injury  and  damage. 

[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Sales,  H  288-290.] 

8.  Bamm. 

Former    conclusion    (Jakway    ▼.    Prondfit 
(Neb.]  106  N.  W.  1039)  adhered  to. 
(Syllabus  by  the  Court.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  106  N.  W.  1039. 

BARNES,  J.  When  this  case  was  before 
OS  the  first  time,  it  was  considered  by  Depart- 
ment No.  2  of  the  Commission,  and  an  opin- 
ion wA9  prepared  by  Judge  Oldham,  and 
adopted  by  the  court,  reversing  the  Jndg- 
ment  of  the  court  below.  Jakway  v.  Proudfit 
(Neb.)  106  N.  W.  1039.  A  rehearing  was 
ordered,  and  the  case  has  been  presented 
to  the  court,  both  upon  printed  briefs  and 
oral  arguments.  The  defendant  in  error  in 
an  able,  comprehensive,  and  exhaustive  brief 
contends  that  our  former  opinion  is  wrong. 
That  the  rule  there  announced,  that  "false 
representations  as  the  basis  of  an  action  for 
damages,  or  for  the  rescission  of  a  contract, 
are  such  only  as  in  some  manner  actually 
misled  the  party  to  his  damage,"  is  opposed 
to  tlie  great  weight  of  authority,  and  should 


not  be  adopted  In  tills  Jurisdiction.  Many 
cases  are  cited  and  quoted  from  to  sustain 
this  contrition,  and  it  appears  that  tliere 
are  two  lines  of  decisions  in  this  country; 
one  holding  that  to  Justify  a  purchaser  in 
rescinding  his  contract  and  sning  to  recover 
the  price  paid  for  the  thing  purchased  it  is 
not  necessary  for  him  to  show  that  he  has 
sustained  an  actual  pecuniary  loss  by  reason 
of  the  false  representations,  and  the  other 
holding  that  the  false  representations  most 
have  been  material,  and  have  misled  the  pur- 
chaser, to  his  injury  and  damage.  An  analy- 
sis of  the  cases  shows  tliat,  although  there 
seems  to  be  a  conflict  between  them,  yet  as 
a  matter  of  fact  no  such  conflict  exists,  and 
they  can  easily  be  harmonized.  In  the  first 
class  of  cases  the  holding  is  based  on  the 
role  that  the  purchaser  is  entitled  to  have 
the  thing  actually  purchased.  A  pertinent 
illustration  of  this  rale  is  found  in  Hansen  v. 
Allen  (Wis.)  93  N.  W.  80S,  where  It  is  said: 
"It  Is  enough  to  say  that  the  plalntifl  was 
entitled  to  have  the  particular  piece  of  tim- 
bered land,  with  the  stream  of  water  upon 
it,  which  had  been  pointed  out  to  him,  and 
for  which  he  actually  contracted,  instead  of  a 
dlfTerent  piece  of  land  situated  at  some  other 
place."  Again,  in  Bristol  v.  Braidwood,  28 
Mich.  191,  where  the  defendant  purchased  a 
team  of  horses  of  the  plaintiff,  for  which  he 
gave  a  note  of  a  third  party,  which  he  rqire- 
sented  was  secured  by  a  first  mortgage,  and  it 
appeared  that  the  representation  was  false, 
the  note  being,  in  fact,  secured  by  a  second 
mortgage,  it  was  held  that  "the  plaintiff  was 
entitled  to  have  what  he  bargained  for ;  that 
is  to  say,  a  note  secured  by  a  first  mortgage." 
We  think  these  cases  are  sufiScient  to  illus* 
trate  the  rule  that  the  purchaser  is  entitled 
to  the  benefit  of  his  purchase,  and  Is  not 
obliged  to  accept  something  he  did  not  buy. 
With  this  rule  we  are  in  strict  accord,  and 
believe  it  to  be  in  line  with  the  great  weight 
of  authority  In  this  country.  Now,  if  the 
facts  in  the  case  at  bar  bring  it  within  this 
rule,  then  the  plaintiff  was  entitled  to  re- 
cover, and  our  former  opinion  should  be 
reversed.  It  seems  to  us,  however,  from  a 
careful  examination  of  the  record,  that  the 
defendant  in  error  1ms  not  brought  himself 
within  tUs  rule.  He  purchased  stock  of  the 
Lincoln  Incubator  Company,  and  obtained 
the  thing  he  purchased.  The  question,  then. 
Is  whether  the  alleged  false  rqiresentatlons 
were  material,  and  misled  him,  to  his  injury 
and  damage. 

The  record  discloses  that  the  defendant 
was  seeking  an  Investment,  and  to  that  end 
first  approached  one  F.  W.  Brown,  who  was 
a  stockholder  and  officer  of  the  corporation; 
that  he  sought  and  obtained  from  Brown 
Information  as  to  the  financial  standing  and 
condition  of  the  company,  together  with  the 
nature  and  extent  of  Its  business;  that  he 
disclosed  to  Brown  his  Intention  to  purchase 
an  Interest  In  the  company  and  flnaxice  its 
attain,  if  be  could  obtain  such  an  interest 
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as  be  dealred;  that  be  was  Informed  by 
Brown,  and  other  oflacers  of  the  corporation 
wltb  whom  he  talked,  that  perhaps  Jakway 
would  Bell  hlB  stock.  Thereupon  he  spent 
■everal  days  Investigating  the  hooka  and  the 
affairs  of  the  corporation  to  ascertain  its 
financial  condition,  and  waa  told  that  the 
debts  of  the  corporation  did  not  exceed  some 
$aOO  or  1800.  He  also  ascertained  the  sub- 
stantial truth  of  this  statement  by  an  ex- 
amination of  the  books,  from  which  he  claims 
to  have  made  a  memorandum  statement. 
Thereupon  be  ylslted  Jakway  and  asked  bim 
what  he  would  take  for  liia  stock  In  the 
corporation.  He  first  offered  Jakway  $1,600 
tor  Ills  holdings,  which  was  refused.  He  then 
offered  him  |1,800,  which  was  also  refused. 
Jakway  then  told  the  defendant  that  he  would 
take  12,000  for  his  stoc^  Defendant  said 
he  would  give  it,  and  they  agreed  to  meet 
at  noon  of  that  day  at  the  office  of  tlie 
corporation  for  the  purpose  of  closing  the 
deal  and  having  the  stock  transferred  on  the 
books  of  the  company.  The  foregoing  facts 
are  undisputed.  When  they  met  at  the  office 
of  the  company,  defendant  claims  that  be  ex- 
hibited his  memorandum  to  Jakway,  and 
asked  him  If  it  was  correct,  and  be  testlflea 
that  Jakway  told  Iilm  It  was.  On  the  other 
band,  Jakway  swore  that  he  never  made  any 
such  statement;  that  he  did  not  know  the 
flnanclal  condition  of  the  company,  or  the 
amount  of  its  debts,  because  he  was  not  the 
bookkeeper,  and  knew  no  more  about  it  than 
«ras  known  by  the  defendant  himself.  As 
ts  the  allegation  that  Jakway  r^resented 
that  there  bad  been  paid  into  said  corjrara- 
tlon,  upon  certain  stock,  the  sum  of  $1,000  in 
cash,  when,  in  truth  and  In  fact,  the  pur- 
chaser  of  raid  stock  bad  not  paid  the  sum 
•f  $1,000  in  cash,  but  bad  given  his  promis- 
sory note  to  said  corporation  for  the  same, 
irbich  note  said  corporation  had  indorsed, 
■old,  and  discounted  at  the  Columbia  National 
Bank  of  Lincoln,  Neb.,  no  evidence  was  intro- 
duced to  support  it  On  the  other  ttand,  it 
appears  tliat  Proudflt,  as  soon  as  he  obtained 
possession  of  the  Jakway  stock,  became  very 
active  In  the  company's  affairs;  that  in 
about  a  week  thereafter  be  claims  to  have 
ascertained  the  fact  that  one  L.  W.  Garoutte 
bad  purcliased  $1,000  worth  of  stock  of  the 
corporation,  and  had  given  his  notes  amount- 
ing to  $1,000  in  payment  therefor ;  that  the 
notes  were  Indorsed  by  the  company  and 
sold  to  the  Colombia  National  Bank,  for 
which  it  received  the  sum  of  $1,000  In  cash. 
He  testifies  that,  when  he  discovered  this 
fact,  he  was  dissatisfied,  and  tliat  he  In- 
formed the  directors  of  the  company  that 
tile  matter  must  be  fixed  up.  It  appears 
that  in  answer  to  such  demand  Jakway  was 
sent  for,  who  agreed  to  take  up  the  notes,  and 
relieve  tbe  corporation  of  any  possible  con- 
tingent liability  thereon.  It  appears  that 
this  arrangement  was  satisfactory,  and  was 
carried  oat  in  doe  time;    that,  in  accord- 


ance wltb  bis  demands,  he  was  elected  a 
director  and  treasurer  of  the  corporation, 
which  office  was  formerly  held  by  Jakway; 
that  he  proposed  to  go  forward  and  finance 
the  concern  in  accordance  with  his  original 
plan  if  matters  could  be  arranged  to  his  sat- 
isfaction. 

'Se  also  testified  In  part  as  follows:  "I 
told  them  that  everything  liad  to  be  cleared 
up  so  it  would  be  to  my  entire  satisfaction 
in  every  respect.  I  positively  said  I  would 
not  continue  with  the  company,  except  on 
condition  that  everything  wits  cleared  up  and 
to  my  satisfaction.  Q.  What  were  the  things 
particularly  that  you  insisted  on  that  should 
be  cleaned  up  before  yon  proceeded  with  the 
company?  A.  The  main  Issue  was  tbe  Ga- 
routte notes.  Q.  Was  there  anything  else  In- 
volved? A.  There  was  a  receipt  that  did  not 
look  clear  to  me  at  the  meeting  at  the  Capi- 
tol HoteL  Q.  Relating  to  the  McCarthy 
stock?  A.  Yes,  sir.  Q.  Was  there  something 
in  connection  with  that  that  you  insisted  on 
being  cleaned    up?    A.  Yes,    sir.    •    •    ••• 

Cross-examination.  "Q.  You  were  present 
whm  you  were  elected  a  director,  weren't 
you?  A.  Yes,  sir.  Q.  And  present  when  elect- 
ed treasurer?  A.  Yee,  sir.  Q.  And  wasn't 
one  of  the  conditions  you  made  as  to  go- 
ing on  with  the  company,  and  advancing 
$5,000  of  your  money,  and  procuring  $10,000 
more  to  promote  this  enterprise,  that  you 
should  also  be  manager  of  the  business  of 
the  company?  A.  It  was  the  condition  that 
I  should  know  all  about  its  business;  yes, 
sir.  Q.  Didn't  you  Insist,  also,  that  you 
would  be  business  manager  of  the  company 
in  McCarthy's  place,  and  that  McCarthy 
should  resign  his  place?  A.  No,  sir;  I  don't 
know  that  I  did.  Q.  Who  would  know.  If 
you  don't?  These  people  who  have  testi- 
fied before  about  it?  Who  do  you  think 
would  know.  If  you  don't  know?  A.  I  want- 
ed It  all  cleaned  up  and  new  officers  elected, 
and  everytiiing  of  the  kind.  Q.  You  wanted 
to  be  elected  manager,  didn't  you?  A.  I  cer- 
tainly wanted  to  have  some  voice  in  the 
matter."  From  this  evidence  It  seems  rea- 
sonably  clear  that  defendant  was  not  dis- 
satisfied with  the  condition  be  ascertained 
to  exist  In  reference  to  the  Oaroutte  notes, 
but  rather  with  his  inability  to  secure  the 
entire  management  of  tbe  corporation  to 
himself.  Again,  it  seems  to  us  that  if  it  be 
conceded  that  the  evidence  shows  that  Jak- 
way stated  that  the  flnanclal  condition  of 
tbe  company  was,  as  disclosed  by  the  mem- 
orandum made  by  defendant,  such  represen- 
tation was  substantially  true. 

We  are  of  the  opinion  that  this  case 
sbould  be  ruled  by  American  Bldg.  ft  Loan 
Ass'n  V.  Bear,  48  Neb.  4S5,  67  N.  W.  600. 
The  opinion  in  that  case  is  an  able  and  ex- 
haustive one,  and  correctly  states  the  rule  of 
law  which  should  be  applied  in  cases  where, 
as  in  tile  case  at  bar,  the  buyer  obtains  tlie 
thins  purchased,  and  Is  compelled  to  rely  for 
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bis  right  to  rescind  on  false  representations 
as  to  matters  affecting  Its  quality,  condition, 
or  yalne.  In  such  cases  the  party  mast  have 
been  misled,  to  Ms  Injury  or  damage.  To 
hold  otherwise  would  enable  a  purchaser  to 
rescind  his  contract  for  any  misstatement  of 
the  vendor,  however  trivial  We  would  thus 
overturn  the  ordinary  and  well-established 
rules  KOTernlng  the  purchase  and  sale  of 
property  of  all  kinds. 

It  seems  clear  to  us  that  the  conclusion 
arrived  at  by  our  former  opinion  Is  sound, 
and  should  be  adhered  to. 

Judgment  accordingly. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  Mcl-AUGHLIN  et  al. 
<Snpreme  Court  of  Nebraska.    Oct.  18,  1906.) 

1.  CouRTiBS— Deputy    TEEASUBHa's    Bowd— 

ESTOPPKL. 

In  an  action  on  a  bond  given  to  the  coun- 
ty treasurer  by  one  in  Iiis  employ  to  recover 
for  a  default  in  the  transaction,  as  deputy, 
in  the  name  of  the  treasurer,  of  business  per- 
taining to  the  treasurer's  office,  a  recital  in 
the  bond  tliat  the  principal  is  deputy  treasurer, 
in  the  service  of  the  treasurer  of  the  county, 
^iil  estop  the  sareties  on  the  bond  to  deny 
tiiat  he  was  in  fact  such  deputv  treasurer,  and 
that  tiie  bond  was  an  official  bond. 

2.  SaKX— GOHSTBUOTIOK   OF  CORTBAOT. 

A  clause  in  tlie  bond  of  a  deputy  county 
treasurer,  which  limits  the  right  of  action  there- 
on for  default  of  the  deputy  treasurer  to  audi 
default  as  shall  be  discovered  during  the  contin- 
uance of  the  bond,  or  within  six  months  there- 
after, cannot  be  enforced. 

[Eid.  Note.— For  cases  in  point,  see  roL  IS, 
Cent  Dig.  Counties,  i  146.] 

(Syllabus  by  the  Court.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  107  N.  W.  577. 

SEDGWICK,  C.  J.  In  the  oral  argument 
which  was  allowed  upon  the  motion  for  re- 
hearing, and  in  the  brief  filed  In  support  of 
the  motion,  it  was  strenuously  contended 
that  the  bond  sued  upon  Is  not  an  official 
bond.  In  the  former  opinion  herein  it  is 
said  that  whether  the  conditloa  in  the  bond 
limiting  its  liability  to  such  wrongs  of  the 
employe  as  shall  be  discovered  within  six 
months  from  the  expiration  of  time  covered 
by  the  bond  is  effective  as  a  limitation  of 
liability  "depends  upon  the  nature  of  the 
position  held  by  the  «nploy6,  which  in  fact 
governs  the  character  of  the  bond.  If  the 
instrument  Is  not  an  official  bond,  then  it 
seems  that  the  contention  of  the  plaintiff  in 
error  la  correct"  Upon  a  relnvestigatloo  of 
the  record,  we  do  not  find  It  necessary  to  de- 
termine that  aaestl<»i.  There  appears  to  be 
some  merit  In  the  contention  that  such  a 
limitation  would  not  be  enforced,  even  in  a 
private  contract  The  object  of  the  limita- 
tion appears  to  be  to  secure  to  the  obligor  in 
the  contract  an  opportunity  to  investigate  the 
circumstances  of  the  alleged  default  within 
a  short  time  after  its  occurrence.    It  does 


not,  In  direct  terms,  limit  the  time  In  which 
the  action  may  be  brought    If  the  frnnd 
or  dishonesty  of  the  employ^  Is  discovered 
within   the   time   spedfled,    action   may   be 
brought  thereon  at  any  time  within  the  limi- 
tations of  the  statute.    Whether  this  amounts 
to  an  attempt  to  deprive  the  courts,  by  con- 
tract, of  jurisdiction  to  enforce  the  terms  of 
that  contract,  or  to  adjudicate  the  damages 
caused  by  its  breach,  is  a  question  that  it 
does  not  appear  to  be  necessary  to  deter- 
mine in  this  case.    We  thlulc  that  It  was  cor- 
rectly determined  In  the  former  opinion  tbat 
the  defendant  is  not  In  a  position  to  con- 
tend that  the  contract  in  suit  Is  a  private 
bond.    It  appears  that  the  bond  was  never 
filed  with  or  approved  by  the  county  board. 
It  was  not  made  payable  to  the  county — 
that  is,  the  county  was  not  named  as  tlie 
obligee  in  the  bond — and  also  it  appears  from 
the  evidence  that  one  McOulre  was  duly  ap- 
pointed deputy  county  treasurer,  and  gave  a 
bond  as  sudi,  which  was  approved  by  the 
coun^  board,  and  took  the  oath  of  office  and 
was  duly  qualified.    He  appears  to  have  suc- 
ceeded one  Manley,  who  apparently  acted  as 
deputy  for,  a  few  months  on  the  first  part  of 
Mr.  McLaughlin's  term.    The  statute  provides 
that  the  county  treasurer  may  have  a  deputy, 
and  If  this  statute  should  be  construed  as 
limiting  the  county  treasurer  to  one  deputy, 
and  If  it  appears  that  Mr.  Waugh  was  ap- 
pointed after  these  deputies  were  qualified, 
and   the   validity   of   his   appointment    was 
brought  directly,  and  not  collaterally,  in  ques- 
tion, bis  right  to  act  as  such  deputy  might 
reasonably  be  questioned.    The  bond  in  suit 
recited   that    "Edgar    Waugh    •    •    •    has 
been  appointed  to   the  position   of   deputy 
treasurer  in  the  service  of  William  McLaugh- 
lin, Treasurer,  Lancaster  county,  Nebraska, 
*    *    *    and  has  been  required  to  furnish 
a  bond  for  bis  honesty  in  the  performance  oi: 
his  duties  in  said  position."    The  evidence 
shows    that    his    employment    was    confined 
wholly  to  the  duties  of  the  office  of  county 
treasurer.    He  performed  every  duty  that  the 
county    treasurer   could   perform,    with   the 
exception  of  signing  cbedu  upon  the  bank 
account  of  the  treasury.    As  a  part  of  sucii 
duties,  he  collected  the  taxes,  the  conversion 
of  which  to  his  own  use  constituted  the  de- 
fault for  which  the  action  Is  brought    He 
gave  the  taxpayers  receipts  for  their  money, 
which  he  executed  in  the  name  of  the  county 
treasurer,  signing  himself  as  deputy.     The 
bond  plainly  contemplated  that  he  should 
perform  such  services,  and  the  recital  in  the 
bond  tbat  he  was  to  perform  such  services 
as  deputy  treasurer  would  estop  the  sureties 
upon  the  txHid  to  deny  tbat  he  held  such  posi- 
tion.   The  surety  cannot  be  heard  now  to 
assert  as  a  defense  that  Waugh  was,  under 
these  circumstances,  a  second  deputy,  and 
that  the  treasurer  bad  no  authority  to  ap- 
point such  second  deputy.    Mr.  McLaughlin   ' 
made  good  to  the  county  the  loss  caused  by 
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Waugh'8  defalcation.  If  be  had  not  done  so, 
there  could  be  no  doubt  that  the  county  might 
have  maintained  an  action  upon  this  bond, 
'executed  In  the  name  of  Its  treasurer,  to  se- 
<;nre  the  safety  of  the  county  fnnda 

2.  The  question  of  the  proper  construction 
■of  the  clause,  "and  discovered  during  said 
continuance  or  within  six  months  thereafter," 
In  view  of  the  other  conditions  and  the  mani- 
fest purpose  of  the  undertaking,  has  been 
much  discussed.  The  statute  prescribes  the 
-conditions  of  bonds  to  be  given  by  deputy 
county  treasurers.  Section  20,  c  10,  Comp. 
St  1903  (Cobbey'B  Ann.  St  1903,  §  9019)  pro- 
vides: "Deputies  shall,  except  as  otherwise 
specially  provided,  give  bonds  in  the  same 
manner  and  for  the  same  sum  as  their 
principals."  Section  12  of  the  same  chapter 
(Cobbey's  Ann.  St  1903,  I  9011)  provides: 
"'All  oflSclal  bonds  shall  be  obligatory  upon 
the  principal  and  sureties  for  the  faithful  dis- 
charge of  all  duties  required  by  law  of  such 
principal,  for  the  use  of  any  persons  injured 
t>y  a  breach  of  the  condition  of  such  bonds." 
Section  3  (Cobbey's  Ann.  St  1903,  {  9002) 
requires  that  bonds  of  county  officers  "must 
be  with  such  conditions  as  required  by  this 
-act  or  the  law  creating  or  regulating  the 
duties  of  the  office."  Actions  on  official  bonds 
may  be  brought  within  10  years  after  the 
cause  of  action  accrues.  C!ode  Civ.  Proc.  i 
14.  The  poUqy  of  the  law  undoubtedly  is 
to  require  the  deputy  treasurer  to  give  a 
bond  protecting  the  public  against  his  default 
If  discovered,  and  action  he  brought  there- 
on within  the  time  limited  by  the  statute.  A 
provision  In  such  a  bond,  which  is  in  viola- 
tion of  the  statute,  and  requires  an  official 
duty  of  the  officer,  which  is  not  required  by 
law,  and  places  a  limitation  upon  the  right 
of  action  given  by  the  statute,  is  against  pub- 
lic policy  and  void. 

In  Fidelity  &  Casualty  Co.  v.  Consolidated 
Nat  Bank,  71  Fed.  116, 17  C.  C.  A.  641,  which 
■was  upon  a  bond  containing  similar  pro- 
visions, the  defalcation  was  discovered  with- 
in six  months  after  the  term  for  which  the 
bond  was  given  bad  expired.  The  construc- 
tion and  force  of  this  clause  of  the  bond 
was  therefore  not  Involved.  The  bond  con- 
tained the  further  provision:  "That  any 
claim  made  under  this  bond,  or  a  renewal 
thereof,  shall  embrace  and  cover  only  for 
acts  and  defaults  committed  during  its  cur- 
rency, and  within  twelve  months  next  be- 
fore the  date  of  the  discovery  of  the  act  or 
default  upon  which  such  claim  is  based." 
The  trial  court  ai^pears  to  have  recognized 
the  validity  of  this  clause  of  the  bond,  and 
the  circuit  court  of  appeals  assumes  Its 
validity  in  discussing  errors  assigned  In  the 
l^ivlng  of  an  instruction.  The  action  was 
upon  a  private  bond,  and,  whatever  view  we 
might  take  as  to  the  effect  of  such  a  clause 
In  the  bond  of  an  employe  of  a  bank,  we  can- 
not recognisa  tha  case  as  giving  a  proper 


construction  of  the  official  bond  of  a  deputy 
county  treasurer  under  our  statutes. 

We  think  our  former  conclusion  is  right, 
and  it  is  adhered  to. 


MBADB  PLUMBING,  HEATING  &  LIGHT- 
ING CO.  V.  IRWIN  «t  al. 
(Supreme  Court  of  Nebraska.     Oct.  18,  1900.) 

1.  Appeal— Waivbb   of   Rioht— Aocbptakoe 
OF  Bbnbfits. 

A  party  is  not  estopped  to  prosecute  his 
api>eal  by  toe  fact  tliat  be  accepts  the  amount 
of  a  judgment  which  the  appellee  concedes 
to  be  due  him ;  the  appeal  in  such  case  Involving 
only  his  right  to  a  further  recovery. 

[Bd.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  |  988.] 

2.  Pbiroipal  and   Aosnt  —   LiABiUTT   or 
Agent. 

An  agent  cannot  be  held  liable  on  a  con- 
tract made  on  behalf  of  big  principal  where 
the  other  contracting  party  knows  of  the  rela- 
tion and  enters  into  toe  contract  intending  to 
hold  the  principal  to  its  performance. 

[Hid.  Note. — For  cases  In  point,  see  vol.  40. 
Cent  Dig.  Principal  and  Agent,  {  478.] 

3.  Mechanic's  Liem— Rioiits  op  Matpebiai.- 

UAN. 

The  materialman,  in  order  to  be  entitled 
to  a  mechanic's  lien,  must  contract  for  the  work 
and  material  with  the  owner  or  an  agent  of 
the  owner  authorized  to  make  the  Improvement. 
[Bd.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  t  77.] 

4.  JuDoicENT— Amendment  Apteb  Trbm. 

The  district  court  cannot,  after  the  adjourn- 
ment of  the  term  at  which  a  judgment  is  en- 
tered, amend  the  same  by  changing  the  award 
of  costs  to  one  of  the  parties,  except  for  some 
reason  mentioned  in  section  602  of  the  Code 
of  Civil  Procedure,  as  ground  for  vacating 
or  modifying  a  judgment 

[Ed.  Note. — For  cases  in  point,  see  vol.  30. 
Cent  Dig.  Judgment  i  612.] 

5.  Appeal,— Cboss-AppeaIt— Filing  Bbiet. 

Under  our  former  practice  a  party  might 
take  a  cross-appeal  after  the  filing  of  the  tran- 
script by  the  appellant  by  filing  a  brief  in  due 
season  assailing  the  decree  so  far  as  it  affected  . 
his  interest  In  order  to  perfect  his  cross- 
appeal  the  brief  should  be  filed  in  due  season. 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  U  3063-3057.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Lancaster 
County;    Holmes,  Judge. 

Action  by  the  Meade  Plumbing,  Heating 
&  Lighting  Company  against  James  M.  Ir- 
win and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  In  part  and 
remanded. 

Horace  F.  Bishop  and  Ricketts  &  Ricketts, 
for  appellant  Hall,  Woods  &  Pound,  for 
appellees. 

DtTFPIB,  0.  At  the  October,  3904,  term 
of  the  district  court  of  Lancaster  county  a 
decree  was  entered  finding  due  the  plalntltrs 
from  the  defendants  James  M.  Irwin  and 
Bmma  McGabey,  the  sum  of  $126,  for  work 
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done  and  material  famished  In  the  improve- 
ment of  a  building  on  lot  10  In  block  98  of 
the  city  of  Lincoln.  (A.  mechanic's  lien  for 
Bald  amount  was  also  forecloaed  and  the 
property  ordered  aold  In  satl&factlon  thereof, 
and  for  the  costs  of  suit  Irwin  is  the  owner 
of  the  property  and  defended  upon  the 
ground  that  he  had  not  ordered  or  autlior- 
ized  the  making  of  the  improvement  for 
which  the  lien  waa  claimed.  Mrs.  McOah^, 
who  ordered  the  Improvement,  claimed  that 
it  was  to  be  furnished  at  a  cost  not  to  ex- 
ceed $126,  which  amount  she  tendered  in  her 
answer;  the  plalntlfTs  claim  being  for  $2i8.- 
20.  January  26,  1906,  the  plaintiffs  produred 
an  order  of  sale  on  this  decree,  and  placed 
tile  same  in  the  hands  of  the  sheriff,  who 
returned  the  same  on  February  16th  with  the 
following  indorsement:  "Judgment  having 
been  paid  Into  court,  this  writ  is  here- 
with returned.  Return,  60c.  Mileage,  10c. 
Nicholas  Rees,  Sheriff."  January  SO,  1906, 
and  after  final  adjournment  of  the  October, 
1904,  term,  which  occurred  January  7,  1906, 
the  defendants  filed  a  motion  for  an  order 
taxing  all  the  costs  to  the  plaintiff  for  the 
reason  that,  on  the  commencement  of  his  ac- 
tion, the  defendants  herein  filed  an  answer 
tendering  to  the  plaintiff  the  sum  of  $125, 
and  that  since  recovery  for  that  amount  only 
had  been  had,  they  should  not  be  taxed  with 
the  costs.  February  10,  1906,  the  court  sus- 
tained the  motion  so  far  as  to  require  the 
plaintiff  to  pay  one-half  the  costs  of  the  suit, 
and  thereupon  the  plaintiffs  took  an  appeal 
to  this  court  and  Insist  that  they  may  not 
only  have  the  order  requiring  them  to  pay 
one-half  of  the  costs  reviewed,  but  also  the 
original  decree,  and  the  defendant  Irwin 
claims,  upon  cross-appeal,  that  the  decree  es- 
tablishing a  mechanic's  Hen  against  his  prop- 
erty was  erroneous,  and  insists  that  we  re- 
view and  set  aside  the  Judgment  of  the  dis- 
trict court  in  that  regard.  The  defendants 
Insist  that  the  plaintiff  cannot  accept  the 
benefit  of  the  Judgment  in  its  behalf,  and 
at  the  same  time  appeal  therefrom,  while  the 
plaintiff  and  appellee  contends  that,  as  the 
defendant  did  not  controvert  its  claim  to 
the  extent  of  $125,  the  amount  for  which 
Judgment  was  given,  It  was  entitled  to  ac- 
cept that  amount  and  still  appeal  from  the 
decree  and  obtain  the  opinion  of  this  court 
upon  its  right  to  the  balance  which  it  claims 
to  be  due.  The  same  question  was  before 
this  court  in  Weston  v.  Falk,  66  Neb.  198, 
and  the  present  chief  Justice,  who  wrote  the 
opinion  on  rehearing  at  page  202,  92  N.  W. 
204,  93  N.  W.  181,  quoted  with  approval  the 
language  of  the  Supreme  Court  of  North 
Dakota  in  Tyler  v.  Shea,  61  N.  W.  468,  60 
Am.  St  Rep.  660,  as  follows:  "The  rule  is 
well  settled  that  one  cannot  accept  or  secure 
a  benefit  under  a  Judgment  and  then  appeal 
from  It  when  the  effect  of  his  appeal  may 
be  to  annul  the  Judgment,  unless  the  right 
to  the  benefit  is  absolute  and  cannot  possibly 
be  affected  by  the  reversal  of  the  Judgment 


*  *  •  It  Is  the  possibUity  tiiat  his  appeal 
may  lead  to  a  result  showing  that  be  was 
not  entitled  to  what  he  has  received  under 
the  Judgment  appealed  from  tliat  defeats  his 
right  to  appeal.  Where  there  is  no  such  pos- 
sibility the  right  to  appeal  is  unimpaired  by 
the  acceptance  of  benefits  under  the  Judg- 
ment appealed  from.  •  •  •  xhe  appel- 
lant waives  his  right  to  appeal  if  he  obtains 
any  benefit  under  the  Judgment  which,  on 
the  appeal,  may  be  taken  from  him."  Numer- 
ous authorities  may  be  cited  in  support  of 
this  rule,  among  which  are  Reynes  v.  Du- 
mont  ISO  TT.  S.  864,  9  Sup.  Ct  486,  82  L.  Ed. 
934;  Bmbry  v.  Palmer,  107  U.  S.  S,  2  Sup. 
Ct  26,  27  L.  Ed.  346;  U.  S.  v.  Dashiel,  70  U. 
S.  688,  18  L.  Ed.  208;  Mellen  v.  Mellen  (N. 
T.)  88  N.  B.  646.  We  hold,  therefore,  that 
taking  out  execution  for  the  amount  of  tiie 
decree  does  not  estop  the  appellant  from  ap- 
pealing to  this  court 

Coming  now  to  the  merits  of  the  plaintiff's 
claim,'  the  evidence  is  tmcontradlcted  that 
what  was  called  a  proposition  for  plumbing 
work  and  material  was  published  in  the  Lin- 
coln Journal  by  the  Meade  Plumbing  Com- 
pany. Mrs.  McGahey  saw  the  advertise- 
ment and  had  several  conversations  wltb 
Mr.  Meade,  at  that  time  a  partner  in  the 
business.  These  conversations  finally  result- 
ed In  an  agreement  by  the  terms  of  which 
the  Meade  Plumbing  Company  was  to  fur* 
nlah  a  bathroom  in  the  house,  the  price  of  the 
bath  outfit,  fixtures,  labor,  etc,  being  agreed 
upon;  but  the  depth  of  sewerage,  the  number 
of  hours  of  labor  required  to  complete  the 
Job,  and  the  exact  amount  of  material  re- 
quired not  being  known  to  Mrs.  McOahey,  it 
was  agreed  that  in  no  event  should  the  cost 
of  the  improvement  exceed  the  sum  of  $125. 
Some  time  after  the  contract  was  made,  Mr. 
Wlltamuth,  another  member  of  the  firm,  took 
a  copy  of  their  so-called  proposition  to  the 
lx>me  of  Mrs.  McOahey  and  procured  her  sig- 
nature thereto.  It  Is  claimed  that  Mrs.  Mc- 
Oahey was  the  agent  of  Irwin,  and  tbat  this 
constitutes  a  valid  and  binding  written  con- 
tract between  the  parties  which  cannot  be 
Impeached  or  modified  by  parol  evidence, 
tending  to  show  that  the  price  for  the  work 
and  material  should  not  exceed  $126.  Con- 
ceding this  to  be  true,  still  we  think  that  the 
decree  of  the  district  court  gave  the  plaintiff 
more  than  it  was  entitled  to  under  the  plead- 
ings and  the  evidence.  In  its  petition  it  Is 
alleged  as  follows:  "Plaintiff  shows  to  the 
court  that  at  the  time  of  furnishing  said 
plumbing  sni^lles  and  performing  said  skill 
and  labor,  the  fee  title  to  said  premises  stood, 
and  now  stands.  In  the  name  of  the  defeid- 
ant  James  M.  Irwin;  that  he  had  intrusted 
the  sole  care,  management  end  control  of 
said  premises  to  the  defendant  Emma  Mc- 
Oahey, with  full  power  and  authority  to 
cause  repairs  to  be  made  thereon,  and  that 
said  contract  so  made  between  the  defendant 
Emma  McOahey  and  the  said  Meade  Pluml^ 
ing,  Heating  ft  Ughtlng  Company  was  mad* 
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by  the  antborlty  of  the  defendant  James  M. 
Irwio,  and  was  fully  satisfied  by  him." 

It  Is  apparent  that  Mrs.  McGabey  Is  not 
personally  liable  upon  a  contract  made  by 
her  as  the  agent  of  Irwin,  and  whicb  plaln- 
tifTs  Insist  she  bad  full  power  to  make.  On 
the  theory  on  which  the  case  was  brought 
and  prosecuted,  Mrs.  McOahey  was  not  liable 
to  the  plalntifr,  and  Judgment  should  not 
have  gone  against  her  for  any  amount;  and, 
this  being  so,  the  plalntUI  cannot  complain 
that  she  was  not  held  to  pay  a  greater  sum. 
The  evidence  Is  undisputed  that  Irwin,  a 
resident  of  the  state  of  Illinois,  Is  the  owner 
of  the  premises  on  which  the  Hen  Is  claimed. 
He  Is  the  brother  of  Mrs.  MoOabey  who  has 
three  dan^ters.  In  1888  one  of  them  was 
pursuing  a  comrse  of  study  In  the  State  Uni- 
versity. The  defendant  Irwin,  uncle  of  this 
girl.  In  order  to  assist  her  In  completing  her 
education,  gave  over  to  her  the  rents  derived 
from  this  property.  When  she  had  completed 
her  education,  he  made  the  same  arrange- 
ments with  respect  to  one  of  her  sisters;  and, 
upon  the  gn^adnatlon  of  the  latter,  he  gave 
Mrs.  McGahey,  his  sister  and  codefendant, 
authority  to  collect  the  rents  accruing  from 
this  property  for  the  benefit  of  the  youngest 
daughter.  The  last  arrangement  was  m 
effect  when  the  contract  in  question  and  the 
Improvements  made  In  pursuance  of  It  were 
made,  and  Is  the  extent  of  Mrs.  McOahey's 
authority  to  act  for  her  codefendant  vrith 
respect  to  this  property,  save  that  for  a  por- 
tion of  the  time  she  had  paid  the  taxes  out  of 
the  rents  derived  from  the  property.  Both 
she  and  Irwin  deny  that  she  had  authority 
to  contract  for  the  repair  or  improvement 
of  the  property  on  his  behalf,  and  that  he 
had  no  notice  or  knowledge  of  the  contract 
with  the  plaintiff  or  of  the  Improvements 
nrade  In  pursuance  of  It,  until  after  the  Im- 
provements had  beetn  completed.  The  most 
that  can  be  said  of  the  evidence  on  this 
point  Is  that  Mrs.  McOahey  had  the  bare 
authority  to  collect  the  rents  accruing  from 
this  property  and  pay  them  over  to  her 
daughter.  It  will  not  be  claimed,  we  think, 
that  muix  authority  carried  with  it  implied 
authority  to  bind  the  owner  by  contracts  for 
ImprorementB.  It  is  true,  the  improvements 
Inure  to  the  benefit  of  the  owner  of  the  fee, 
but  the  same  may  be  said  of  Improvements 
made  by  a  tenant,  but  a  tenant  cannot  sub- 
ject fb»  Interest  of  his  landlord  in  the  prem- 
ises to  a  medianlc's  lien.  Waterman  v.  Stout, 
88  Neb.  897,  G6  N.  W.  987:  Moore  v.  Vaughn. 
42  Neb.  696,  80  N.  W.  914;  Schrage  t.  Mil- 
ler, 44  Neb.  818,  62  N.  W.  1091.  Bee,  also. 
Rust  Owen  Lumber  Go.  r.  Holt,  60  Neb.  80, 
82  N.  W.  112, 8S  Am.  St  Rep.  612.  It  follows, 
then,  that  the  finding  and  judgment  against 
Irwin  was  erroneous;  but,  as  we  find  nothing 
In  the  record  showing  a  cross-appeal,  and  his 
brief  assailing  the  decree  was  not  filed  in 
due  aeaaon,  he  is  not  entitled  to  have  the  de- 


cree reviewed.     Ooos  r.  Ooos,  S7  Neb.  294, 
77  N.  W.  687. 

The  second  ground  of  complaint  by  .the  ap- 
pellants is  that  the  district  court  had  no 
jurisdiction  to  alter  or  amend  the  decree 
relating  to  costs  aftw  the  term  at  which 
the  decree  was  made.  We  hare  no  doubt 
of  the  correctness  of  this  position.  Any 
mistake  made  by  the  clerk  in  taxing  fees  in 
favor  of  or  against  a  par^  may  be  corrected 
by  the  court  on  motion  at  any  time;  but 
an  award  of  costs  In  favor  of  a  party  is 
a  part  of  the  judgment  as  much  as  the  award 
of  damages,  and  this  cannot  be  changed  after 
the  term  except  for  some  statutory  cause 
allowing  the  court  to  set  aside  or  modify 
Its  judgment  at  a  subsequent  term.  This 
question  was  before  the  Supreme  Court  of 
Iowa  In  Fairbalm  v.  Dana,  26  N.  W.  90, 
where  it  was  sought  to  modify  a  Judgment 
awarding  costs.  The  court  said:  "It  will 
be  observed  that  the  movers  are  not  seeing 
relief  against  one  or  more  items  of  costs 
which  were  erroneously  or  Illegally  taxed 
to  them,  but,  In  effect,  they  ask  that  the  pro- 
visions of  the  judgment  which  renders  them 
liable  for  the  costs,  be  set  aside  and  canceled. 
If  a  provision  in  a  judgment  for  the  recovery 
of  costs  by  the  successful  party  against  his 
adversary  Is  an  adjudication  of  the  legal 
rights  of  the  parties.  It  is  clear,  we  think, 
that  the  court  has  no  power  at  a  subsequent 
term  to  modify  or  change  it  except  for  one 
of  the  causes  enumerated  In  section  8164  of 
the  Code  as  ground  for  vacating  or  modify- 
ing a  judgment"  Section  8164  of  the  Iowa 
Code,  referred  to  in  the  above  quotation,  is, 
in  substance^  the  same  as  section  602  of  our 
Code  of  Civil  Procedure,  relating  to  the 
vacation  and  modification  of  Judgments  after 
the  term  at  which  they  were  entered.  In 
our  opinion,  the  district  court  has  no  juris- 
diction upon  the  showing  made  to  modify  the 
decree,  so  far  as  It  awarded  costs  to  the 
plaintiff,  at  a  term  subsequent  to  the  rendi- 
tion of  the  decree.  We  reconunend,  therefore, 
that  the  order  of  the  district  court,  requir- 
ing the  plaintiffs  and  appellants  to  pay  one- 
half  of  the  costs,  be  reversed,  and  that  the 
case  be  remanded,  with  directions  to  set  aside 
such  order,  and  to  execute  the  decree  in  favor 
of  the  plaintiffs  for  the  taxable  costs  of  the 
case,  and  that  it  stand  affirmed  as  to  all 
other  matters. 

ALBERT  and  JACKSON,  CC  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  order  of  the  dis- 
trict court,  requiring  the  plaintiffs  and  ap- 
pellants to  pay  one-half  of  the  costs,  is  re- 
versed, and  the  case  remanded,  with  direc- 
tions to  set  aside  such  order  and  execute 
the  decree  in  favor  of  the  plaintiffs  for  tho 
taxable  costs  of  the  case,  and  that  it  stand 
affirmed  as  to  all  other  mattera. 
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RUSHO  r.  RICHARDSON,  Sheriff,  et  al. 
(Supreme  Ck>urt  of  Nebraska.    Oct  18,  1908.) 

1.  Pleading— AvENDUERT  of  Anbweb. 

Action  of  the  trial  court  in  permitting 
amendment  of  the  pleadinn  daring  the  progress 
of  the  trial  ezunined,  aad  held  not  prejudicial. 

2.  FBAUOTTIXirr    Ck)NTBTAN0C8  —  KHOWLKoaB 
OF  PUBOHABEB. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  judgment  of  the  trial  court. 
(Syllabus  by  the  Oourt.) 

Commlsaioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Custer  C!oim- 
ty;  Hostetler,  Judge. 

Action  by  Joseph  RuBho  against  Charles 
V.  Richardson,  sherllt,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

A.  S.  Moon,  A.  R.  Humphry,  and  B.  J. 
Clements,  for  appellant  Real  &  Shlnn  and 
H.  H.  SulUTan,  for  appellees. 

OLDHAM,  0.  This  is  an  action  in  re- 
plevin. The  tacts  underlying  the  controver- 
sy are:  That  on  the  2d  day  of  July,  1904,  a 
judgment  was  rendered  in  the  district  court 
of  Custer  county,  Meb.,  In  favor  of  Tolef  Ol- 
sen,  and  against  one  Oustave  W.  Wilde  In 
the  sum  of  $2,500  and  costs.  That,  at  the 
time  of  the  rendition  of  this  judgment 
Wilde  was  the  owner  of  a  stock  of  general 
merchandise  in  the  village  of  Sargent  In 
Custer  county,  Neb.  On  the  8th  day  of  July, 
1904,  Wilde  sold  bis  stock  of  merchandise 
for  $1,250  in  cash  to  Joseph  Rusho,  who  is 
the  plaintiff  in  this  action.  On  the  11th  day 
of  July,  1904,  an  execution  was  issued  on  the 
judgment  in  favor  of  Olsen  and  against 
Wilde,  and  placed  in  the  hands  of  the  defend- 
ant  sherifT,  who,  by  his  deputy,  levied  the 
execution  on  the  stock  of  goods  in  Sargent, 
formerly  owned  by  Wllde,  and  then  In  pos- 
session of  plaintiff,  Rusho.  When  the  goods 
were  seized  on  this  execution,  Rusho  re- 
plevied them  from  the  sheriff  and  his  deputy. 
There  was  a  trial  to  the  court  and  jury,  and 
n  verdict  and  judgment  for  the  defendants. 
To  reverse  this  jndj^ment  plaintiff  has  ap- 
pealed to  this  court. 

When  the  petition  was  filed  defendants 
answered,  denying  "the  matevtal  allegations 
in  the  plaintiff's  petition,"  and  also  speciflc- 
ally  denying  plaintifTs  ownership  in  numer- 
ous allegations.  As  the  pleading  then  stood, 
it  was  defectively  drawn,  but  amounted  to 
an  amplified  general  denial.  After  the  trial 
of  the  cause  had  begun,  the  court  over  plain- 
tiff's objections,  permitted  defendants  to 
file  a  general  denial,  coupled  with  specific 
allegations  of  fraud  in  the  alleged  purchase 
of  the  stock  of  goods  by  plaintiff  from  Wilde. 
The  action  of  the  trial  court  in  permitting 
this  amendment,  and  in  overruling  the  plain- 
tiff's motion  for  a  continuance  on  the  ground 
of  surprise,  is  alleged  as  error  in  the  ap- 
pellant's brief.  The  dfefeotive  answer  first 
filed  had  not  been  attacked  either  by  motion 
or  demurrer,  and  In  a  replevin  action,  under 


a  general  denial,  fraud  In  the  purchase  of 
the  goods  by  plaintiff  may  be  shown  without 
being  specifically  pleaded.  The  answer  first 
filed  was  sufficient  to  inform  plaintiff  that 
defendants  relied  on  a  general  denial,  even 
though  it  was  defetetively  pleaded.  When 
the  court  permitted  the  defense  of  a  general 
denial  to  be  properly  pleaded,  there  was 
nothing  In  this  action  standing  alone  to  show 
so  much  of  surprise  to  the  plaintiff  as  would 
warrant  us  in  holding,  In  the  absence  of  any 
other  showing,  that  the  court  acted  arbitra- 
rily and  in  violation  of  the  sound  discretion 
reposed  in  it,  in  refusing  plaintifTs  request 
for  a  continuance  because  of  this  alleged 
change  In  the  issues. 

It  is  next  urged  that  the  evidence  is  not 
sufficient  to  sustain  the  judgment.  The  evi- 
dence shows:  That  plaintiff,  Rusho,  was  en- 
gaged in  the  mercantile  business  in  the  Til- 
lage of  Taylor,  about  11  miles  distant  from 
Sargent.  That  be  was  not  acquainted  with 
Wilde  until  the  day  he  made  the  purchase 
of  the  stock  of  goods  in  controversy,  lliat 
plaintifTs  son,  the  day  before  the  purchase, 
advised  his  father  to  go  over  to  Sargent  and 
buy  the  goods  from  Wllde.  That  plaintiff 
took  $1,250  In  money  with  him  and  went  over 
to  Sargent,  arriving  there  about  10  o'clock 
In  the  morning,.  July  8,  1904.  That,  after 
arriving  at  Sargent  and  looking  over  the 
stock  of  goods,  he  offered  Wllde  $1,250  for 
it  without  taking  any  invoice,  and  then  tele- 
phoned to  Mr.  Moon,  his  attorney  at  Taylor 
to  come  to  Sargent  and  prepare  a  bill  of  sale 
for  them.  Mr.  Moon  arrived  about  2  o'clock 
in  the  afternoon  and  drew  up  a  bill  of  sale 
for  the  entire  stock  of  goods,  which  was  de- 
livered to  Rusho,  and. Rusho  had  the  $1,250 
counted  and  delivered  to  Wllde  in  the  pres- 
ence of  Mr.  Moon  and  the  railroad  station 
agent,  who  bad  been  called  in  to  witness  the 
purchase.  The  evidence  shows  that  at  the 
time  of  the  transaction  Wilde  was  insolvent, 
and  that  Rusho  knew  of  the  Judgment 
against  Wilde  in  the  district  court,  but  says 
that  he  did  not  know  how  much  the  judg- 
ment was.  lAfter  receiving  the  bill  of  sale 
from  Wilde,  there  is  evidence  that  Rusho 
advised  Wilde  to  get  out  of  the  country  an 
quickly  as  possible,  and  to  go  to  the  Rocky 
Mountains,  and  that  acting  on  this  sugges- 
tion, Wllde  went  out  into  the  country  and 
stayed  all  night  at  a  farmhouse,  and  took  the 
train  next  day  for  Bonesteel,  S.  D.  There 
is  also  evidence  that  as  soon  as  Rusho  got 
possession  of  the  stock  of  goods  he  began 
to  dispose  of  them  in  Job  lots  and  prepare  to 
take  what  was  left  over  to  Taytor.  There 
is  evidence  tending  to  show  that  the  stock 
of  goods  was  actually  worth  between  $2,500 
and  !t.'?.000. 

Under  all  these  facts  and  circumstances 
connected  with  the  purchase  of  the  goods, 
we  think  the  evidence  is  sufficient  to  sustain 
the  verdict  of  the  jury,  which  found,  in  sub- 
stance, that  the  transaction  was  entered  Into 
by  the  plaintiff  with  full  knowledge  of  the 
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fraadalent  tntent  of  Wilde  In  making  tte 
transfer.  Ab  tbese  are  tbe  only  alleged  er- 
rors pointed  out  In  the  brief,  we  recommend 
that  the  Judgment  of  tbe  trial  coart  be  af- 
flrmed. 

AMBS  and  BPPBRSON,  CO.,  concnr. 

PEB  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  tbe  Judgment  of  tbe 
'district  court  Is  affirmed. 


STEINKUHLEB  v.  STATB. 
<Supreme  Court  of  Nebraska.    Oct  18,  1906.) 

1.  CbiKIRAI.  liAW— Fobmbb  Jkopabut. 

To  constitute  a  former  Jeopardy,  it  must 
appear  that  the  defendant  was  put  upon  trial 
before  a  court  having  competent  JnriBdletion 
apon  an  indictment  or  an  information  sufficient 
in  form  and  substance  to  gnstain  a  conviction, 
and  that  the  Jury  was  impaneled  and  sworn, 
and  thus  charged  with  his  deliverance. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
Gent.  Dig.  Oriminal  Law,  {!  28&-803.] 

2.  Intoxicating  Liquobs  —  Ii,i.eoai.  SaIiX  — 
evidehok. 

In  a  prosecution  under  section  20,  c  50, 
Gompw  St.  1903,  for  keeping  intoxicating  liq- 
uors for  sale  in  violation  of  law,  the  possession 
of  such  liquors  by  the  accused  is  presumptive 
evidence  of  guilt,  in  the  district  conrt,  ss  well 
as  before  the  examining  magistrate,  unless  the 
accused  shall  satisfactorily  account  for,  and 
explain  the  possession  thereof,  and  that  they 
were  not  kept  for  an  unlawful  purpose,  and 
it  is  not  error  for  the  district  court  to  so 
instruct  the  jury. 

[E3d.  Note.— For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  {(  275,  276, 
aon,  809.1 

3.  CKiMiNAr  Law  —  iNBTBUcmoNs  —  Kbabon- 

ABI,K  DOUKT. 

Where,  in  a  criminal  prosecution,  the 
court  lias  instructed  the  Jury  that  the  state 
must  prove  all  of  the  material  averments  of 
the  Information,  naming  them,  l)eyond  a  reason- 
able doubt,  it  is  not  error  to  afterwards  in- 
struct that  the  burden  of  proof  to  establish  one 
of  such  material  averments  is  on  the  state 
without  again  qualifying  such  statement  by  the 
words  "beyond  a  reasonable  doubt" 

[Ed.  Note.— For  cases  in  point  see  vol.  14, 
C«it  Dig.  Criminal  Law,  S§  1847,  1922,  1991.] 

4.  Same. 

It  is  not  error  for  the  court  to  refuse  to 
give  an  instruction  relating  to  the  matter  of 
a  crime,  for  which  the  defendant  Is  not  on 
trIaL 

8.   INTOXIOATIIIO    LniUOBS  —  IlXKOAL    SAI.B— 

Evidence. 

Evidence  examined,  and  found  sufficient  to 
sustain  the  verdict 
(Syllabus  by  tbe  Court) 

Error  to  District  Court,  Otoe  County;  Jee- 
aen.  Judge. 

Herman  Stelnknbler  was  convicted  of  a 
violation  of  the  liquor  law,  and  brings  error. 
Affirmed. 

W.  F.  Moran  and  A.  P.  Moran,  for  plaintiff 
in  error.  A.  A.  Bischof,  Norria  Brown,  Atty. 
Oen.,  and  W.  T.  Thompaon,  Deputy  Atty. 
Gen.,  for  tbe  State. 

BABNES,  J.  It  appears  from  the  record 
in  tliis  case  that  on  the  7th  day  of  November, 


1904,  a  complaint  was  filed  before  tbe  county 
Judge  of  Otoe  county,  charging  the  plaintiff 
Herman  Steinkuhler  (hereafter  called  tbe 
defendant),  with  a  violation  of  section  7170. 
Cobbey'B  Ann.  St  1903,  by  unlawfully  keeping 
Intoxicating  liqnora  for  sale.  He  was  arrest- 
ed, brought  before  the  conrt,  and  In  due  time 
a  preliminary  examination  was  bad,  which  re- 
sulted in  bis  being  bound  over  to  appear  at 
the  next  regular  term  of  the  district  court  to 
answer  to  said  charge.  On  February  6,  1905, 
tbe  county  attorney  of  Otoe  county  filed  an 
information  In  said  court,  charging  him  with 
a  violation  of  said  section,  and  on  tbe  14th  of 
that  month  a  Jury  was  regularly  impaneled 
to  try  tbe  cause.  After  the  state  had  intro- 
duced all  of  Its  evidence,  and  rested  its 
case,  the  defendant  moved  the  court  to  dis- 
miss the  information,  and  discharge  him, 
for  the  reason  that  the  complaint  did  not 
state  a  cause  of  action.  The  court  overruled 
tbe  motion.  The  defendant  rested  bis  case 
without  tbe  introduction  of  any  evidence, 
and  thereupon  the  county  attorney  asked 
leave  to  file  an  amended  information,  which 
was  granted.  A  Juror  was  withdrawn  and 
the  case  was  continued  until  the  next  regular 
term  of  court  Thereafter  the  county  attor- 
ney filed  an  amended  Information,  to  which  tbe 
defendant  Interposed  a  plea  in  bar,  which  set 
out  the  former  information  in  full,  and  alleg- 
ed that  the  defendant  had  been  thereto- 
fore placed  in  Jeopardy  by  reason  of  the  for- 
mer proceeding.  The  state  demurred  to  this 
plea.  The  demurrer  was  sustained,  and  the 
defendant  excepted.  Thereafter  a  Jury  was 
impaneled,  and  the  cause  tried  over  the  de- 
fendant's objections.  The  trial  resulted  in  a 
conviction.  Tbe  defendant  was  sentenced 
to  pay  a  fine  of  $100,  and  the  costs  of  the 
prosecution,  and,  to  reverse  said  Judgment, 
he  has  brought  the  case  here  by  petition  In 
error. 

1.  Defendant  first  contends  that  the  conrt 
erred  In  sustaining  the  state's  demurrer  to 
his  plea  In  bar.  It  appears  from  the  record 
that  the  original  information  charged  the 
defendant  with  a  violation  of  the  section  of 
tbe  statute  above  mentioned,  upon  informa- 
tion and  belief  only.  The  charging  part 
thereof  was  as  follows:  "Be  It  remembered 
that  A  A.  Bischof,  county  attorney  in  and 
for  Otoe  county,  and  in  the  second  Judicial 
district  of  the  state  of  Nebraska,  who  prose- 
cutes in  the  name  and  by  tbe  authority  of 
tbe  state  of  Nebraska,  comes  here  in  person 
into  court,  at  this,  the  February  term,  A.  D. 
1906,  thereof,  and  for  the  state  of  Nebraska, 
gives  the  court  to  understand  and  be  inform- 
ed that  he  has  reason  to  believe  and  does 
believe,  that  intoxicating  liquors,  to  wit,  beer, 
whisky,  and  alcohol  were  unlawfully  and 
willfully  kept  by  one  Herman  Steinkuhler, 
In  a  certain  one-story  frame  building  Ide- 
scribing  it]  tn  tbe  village  of  Burr  in  said  coun- 
ty, *  •  •  and  that  said  liquors  above 
described  were  intended  to  be,  and  were  then 
and  there  being,  by  and  under  the  direction 
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of  Bald  Herman  SteinknUer,  nnlawfoUy  and 
wlUfall7  sold."  It  will  be  observed  that  tbe 
Information  above  mentioned.  In  -  form  and 
substance  was  the  same  as  the  one  in  Sotb- 
man  v.  State  (Neb.)  92  N.  W.  303,  where  It 
waa  said:  "An  Information  npon  which  tbe 
parly  charged  is  to  be  put  on  trial,  which, 
instead  of  charging  an  offense  in  positive 
terms,  merely  charges  that  the  county  at- 
torney has  reason  to  believe,  and  does  believe, 
that  the  acts  constituting  the  offense  have 
been  committed  by  the  accosed.  Is  vulnerable 
to  a  demurrer."  So  it  seems  clear  that  the 
original  Information  in  this  case  waa  in- 
sufficient to  charge  the  defendant  with  the 
commission  of  any  offense  against  the  laws 
of  this  8tat&  The  rule  Is  fundamental  that 
a  prosecution  had  upon  an  information  which 
does  not  charge  a  person  with  a  crime  is  no 
bar  to  a  subsequent  prosecution  upon  a  valid 
information.  Maxwell,  Criminal  Procedure, 
566.  IV>  show  a  former  Jeopardy  it  must  ap- 
pear that  the  party  waa  put  npon  trial  be- 
fore a  court  having  jurisdiction,  upon  an  in- 
dictment or  an  information  sufficient  in  form 
and  substance  to  sustain  a  conviction,  and 
that  the  Jury  was  impaneled  and  sworn,  and 
thus  charged  with  his  deliverance.  17  Am.  & 
Bng.  E^ncy.  of  Law,  584;  Dulin  v.  Llllard, 
91  Va.  718,  20  S.  B.  821.  So  we  are  of  opin- 
ion that  the  trial  court  did  not  err  in  over- 
ruling the  defendant's  plea. 

2.  As  a  second  cause  for  reversal  defend- 
ant claims  that  the  trial  court  erred  In  giving 
instruction  No.  6  on  his  own  motion  which 
la  aa  follows:  "It  Is  admitted  by  the  defend- 
ant on  the  stand  tlut  certain  whisky  waa 
found  in  his  possession  on  the  7th  day  of 
November,  1904,  and  so  far  aa  the  allegation 
in  this  information  charges  the  defendant 
with  having  whisky  in  hla  twssesslon  for  the 
pnrpose  of  selling  the  same  on  said  day,  you 
are  instructed  that  after  the  state  tias  shown 
that  tbe  defendant  was  in  the  possession  of 
whisky  In  his  place  of  business  on  the  7th 
day  of  November,  1904,  the  law  presumes 
that  such  liquors  were  kept  in  violation  of 
law,  and  unless  the  defendant  has  satisfac- 
torily accounted  for,  and  explained  the  pos- 
session  of  such  liquors,  then  you  would  be 
justified  in  believing  that  said  whisky  was 
kept  for  the  purpose  of  sale.  But  if,  after 
weighing  all  the  testimony  on  this  point,  you 
believe  that  the  defendant  has  satisfactorily 
accounted  for  the  possession  of  said  whisky, 
and  believe  It  waa  not  kept  by  him  for  the 
purpose  of  sale,  then  you  should  return  a 
verdict  of  not  guilty,  ao  far  as  keeping  whis- 
ky is  concerned." 

It  is  argued  by  tbe  defendant  that  the  Jury 
alMuld  have  been  Instructed,  in  substance 
that,  after  weighing  all  of  the  evidence,  If 
the  Jury  believed  that  the  posseBsIon  of  the 
whisky  by  tbe  defendant  had  not  been  satla- 
factorlly  accounted  for,  and  that  the  jury 
still  believed,  beyond  a  reasonable  doubt, 
that  the  whisky  was  kept  for  the  purpose 
of  sale^  then  the  defendant  should  be  found 


guilty.  Tbla  iB  all  tbe  atsament  made  la 
support  of  the  seomd  assignment  of  error, 
and  we  are  left  somewhat  In  doubt  as  to  the 
defendant's  reason  for  urging  it  It  may  be 
said,  however,  that  this  question  seems  to 
have  been  settled  by  O'Neill  v.  State  (N^) 
107  N.  W.  119,  and  Peterson  t.  State,  64 
Neb.  875,  90  N.  W.  964,  where  it  waa  held 
that:  "In  a  prosecution  under  section  20, 
c.  60,  Comp.  St  1903,  for  keying  Intoxicat- 
ing liquors  for  sale,  in  violation  of  law,  tb» 
•  possession  of  such  liquors  by  tbe  aocoaed  Is 
presumptive  evidence  of  guilt  In  tbe  district 
court  as  well  as  before  the  examining  magis- 
trate, unless  the  accused  shall  satisfactorily 
account  for  and  explain  tbe  possession  there- 
of, and  that  they  were  not  kept  for  an  un- 
lawful purpose." 

Again,  the  record  discloses  that  tbe  court 
gave  the  usual  charge  as  to  the  presumption 
of  Innocence,  and  a  further  instruction  that 
the  jury  must  be  convinced  of  the  truth  of 
all  of  the  material  averments  of  the  in- 
formation (setting  out  and  describing  them) 
beyond  a  reasonable  doubt  So,  reading  all 
of  the  Instructlona  together,  we  are  unable 
to  see  bow  tbe  defendant  could  have  been 
prejudiced  by  the  Instruction  complained  of. 

8.  Defendant's  third  complaint  is  that  tbe 
court  erred  in  giving  Instruction  No.  7,  on 
his  own  motion.  By  that  instruction  the 
jury  were  told  that  beer  and  whisky  were 
both  Intoxicating  liquors,  as  that  term  i» 
used  in  the  statutes.  But  whether  or  not  the 
liquids  Introduced  In  evidence  known  as  "Ino," 
"Hop  Ale,"  and  "Nerve  Tonic,"  are  intoxi- 
cating liquors,  was  a  question  of  fact  to- 
be  determined  from  all  of  the  evidence  in  the 
case,  and  tbe  burden  of  proof  was  on  the 
state  to  establish  the  fact  that  such  liquids 
were  intoxicating  liquors,  and  that  said  liq- 
uors contained  sufficient  alcohol  to  produce- 
intoxication  when  drunk  by  an  individual. 
The  objection  urged  against  this  instruction 
is,  in  substance,  that  tbe  jury  should  have 
been  told  that  the  state  must  prove  that  tbe 
liquids  therein  described  were  intoxicating 
beyond  a  reasonable  doubt  It  Is  a  sufficient 
answer  to  this  objection  to  say  that  by  the 
instruction  complained  of,  the  court  did  not 
attempt  to  Inform  the  jury  that  the  fact 
In  question  could  be  established  by  a  pre- 
ponderance of  tbe  evidence.  Tbe  jury  waa 
told  that  the  burden  of  proof  was  on  the 
state  to  establish  this  fact  and,  by  paragrapb 
No.  3,  of  the  Instructions,  tbe  court  bad  al- 
ready stated  that  this  fact  must  be  estab- 
lished by  the  state  l>eyond  a  reasonable  doubt 
So  It  seems  clear  that  the  jury  could  not 
have  been  misled  by  this  instruction. 

4.  The  fourth  assignment  of  error  urged 
Is  that  the  court  erred  in  not  givhig  Instruc. 
tion  No.  8,  requested  by  tbe  defoidant  wbidi 
Is  as  follows:  "Ton  are  Instructed  that  be- 
fore yon  can  convict  the  defendant  fOr  sell- 
ing intoxicating  liquors  without  a  license^ 
tbe  state  must  establish,  beyond  a  reaaonable 
doubt  that  tbe  Uqnoia  introduced  la  «?!• 
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taoe*,  8xoq>t  the  vhlaky,  contained  alcohol 
In  raindent  qnantltieB  to  produce  Intoxica- 
tion of  a  bnman  belss."  This  a—lgnmait 
cannot  be  mutalned  becanae  the  prooecntlon 
to  thia  caae  was  not  one  for  selling  Intoxi- 
cating Uqnora  without  a  license,  bnt  was  for 
the  crime  of  keeping  snch  Ilqnors  for  sale, 
as  defined  by  section  7170,  Oobbey's  Ann. 
St.  1M8.  The  Instmctlon  treats  alone  of 
the  crime  of  selling  Intoxicating  liquors  with- 
out a  license,  and  has  no  application  to  the 
charge  on  which  the  defendant  was  being 
tried,  and  the  evidence  adduced  In  support 
of  It  Therefore  It  seems  clear  that  the  court 
was  Justified  In  refusing  to  give  this  in- 
strucUon. 

S.  Lastly,  it  Is  contoided  that  the  evidence 
Is  Insufficient  to  sustain  the  verdict.  It 
would  serve  no  useful  purpose  to  quote  the 
evidence  contained  In  the  record  in  order 
to  show  that  it  was  sufficient  to  sustain  the 
conviction.  It  Is  enough  to  say  that,  at  the 
time  the  warrant  was  Issued,  the  officer 
who  served  it  seized,  and  took  charge  of, 
a  large  quantity  of  whisky,  consisting  of 
some  30  or  more  quart  bottles;  some  liquid 
contained  In  ordinary  beer  bottles,  labeled 
"Ino";  a  considerable  number  of  such  bottles 
labeled  "Hop  Al^;  and  a  liquid  called 
"Nerve  Tonic"  Now,  while  some  of  the  de- 
fendant's witnesses  testified  that  these  liquids 
were  not  intoxicating,  yet  others  testified 
that  they  had  purchased  them  of  the  de- 
fendant frequently,  at  his  place  of  business; 
that  tbey  looked  like  beer  and  tasted  like  it, 
although  they  did  not  think  they  were  in- 
toxicating. The  bill  of  exceptions  also  con- 
tains the  testimony  of  the  state  chemist, 
who  analyzed  samples  of  these  liquors,  and 
found  that  all  of  them  contained  more  or  less 
alcohol;  some  of  them  containing  about  the 
same  proportion  thereof  as  was  found  by 
him  in  "Lager  Beer."  It  should  be  stated 
at  this  pdint  that  the  defendant  alleges  error 
In  the  introduction  of  this  evidence,  but, 
as  no  reasons  are  given  to  support  this  as- 
signment, we  are  constrained  to  disregard  it, 
and  hold  the  evidence  to  be  competent  It 
was  further  shown  that  the  bottles  of  liquids 
In  question  were  procured  by  the  defendant 
of  the  "Storz  Brewing  Company"  of  Omaha, 
Neb.,  and  that  he  receipted  at  the  express 
office  for,  and  took  Into  bis  possession,  the 
whisky  which  was  found  In  his  place  of  busi- 
ness. It  Is  true  that  the  defoidanf  s  brother, 
and  another  witness  testified  .that  the  whisky 
belonged  to  them,  yet  notwithstanding  this 
testimony,  the  Jury  were  Justified  in  disbe- 
lieving these  witnesses,  and  in  finding  that 
the  liquors  belonged  to,  and  were  kept  by, 
the  defendant  with  the  Intent  and  for  the 
purpose  of  unlawfully  selling  them. 

From  an  examination  of  the  whole  record, 
we  are  satisfied  that  the  defendant  had  a  fair 
trial;  that  the  evidence  was  sufficient  to 
sustain  the  verdict;  that  the  record  contains 
no  reversible  error,  and  therefore  the  Judg- 
ment o<  the  district  court  is  affirmed. 

Afflnned. 


MARQUISE  V.  TRI-STATB  LAND  00.  et  aL 
(Supreme  Court  of  Nebraska.     Oct  18,  1908.) 

1,  Sai,X8— Resoissior— Dakaoes— Fbaud. 

Relief  or  redress  will  not  be  granted,  either 
by  way  of  rescission,  or  by  way  of  damages, 
at  law  or  in  equity,  it  it  clearly  appears  that 
the  party  complaining  has  not  sustained  any 
pecuniary  damages,  nor  been  otherwise  put  into 
any  worse  position  tlian  be  would  have  occupied 
if  there  had  been  no  fraud. 

[Bd.  Note.— For  cases  in  point  see  vol.  48, 
Cent  Dig.  Sales,  i  262.] 

2.  Sahb— PmnoN. 

Petition  examined,  and  held  obnoxious  to 
a  demurrer  ore  tenns. 

(SylUbns  by  the  Court) 

ConunlssionerS'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Scott's  Bluff 
County;   Grimes,  Judge. 

Action  by  Lewis  C.  Marquise  against  the 
Trl-State  Land  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Gardner  &  White,  for  appellant  Wright 
&  Wright  W.  A.  Dllworth,  and  J.  B.  Eelby, 
for  appelleea. 

OLDHAM,  O.  This  was  an  action  for  the 
rescission  of  a  contract  of  sale  of  six  shares 
of  stock  in  the  Winters  Creek  Irrigation  Com- 
pany, a  corporation  doing  business  in  Scott's 
Blnfl  county.  Neb.,  coupled  with  an  applica- 
tion for  an  injunction  to  restrain  the  trans- 
fer of  the  stock  on  the  books  of  the  company. 
The  material  allegations  of  the  petition,  for 
which  equitable  relief  Is  prayed,  are  that  at 
and  before  the  sale  of  the  shares  of  stock 
to  the  defendants,  plaintiff  was  the  owner  of 
a  large  tract  of  land  in  Scotf  s  Bluff  county, 
on  which  he  resided,  and  which  was  irrigated 
from  the  waters  of  the  Winters  Creek  Ir- 
rigation Company's  ditches;  that  the  shares 
of  stock  owned  by  him  were  of  the  par  value 
of  $100  per  share;  that  by  reason  of  plain- 
tiff being  a  stockholder  In  the  Irrigation  com- 
pany, he  was  enabled  to  assist  in  fixing  rates 
for  water  rent  to  be  charged  by  the  company, 
and  by  having  such  rates  made  very  low  and 
reasonable  the  price  of  the  lands  owned  by 
plaintiff,  and  irrigated  from  the  ditches,  was 
oonsiderably  enhanced;  that  for  this  rea- 
son, his  six  shares  of  stodc  were  of  a  pe- 
culiar value  to  him  much  in  excess  of  their 
par  value;  that  the  defendants  Leavitt  and 
Frank,  as  agents  and  managing  officers  of  the 
Trl-State  Land  Company,  for  the  purpose  of 
cheating  and  defrauding  plaintiff  in  the  pur- 
chase of  his  shares  of  stock,  falsely  repre- 
sented to  him  that  they  had  purchased  and 
owned  and  controlled  a  majority  of  the 
shares  of  the  capital  stock  of  the  irrigat- 
ing company,  and  for  this  reason  could  and 
would  control  and  fix  the  water  rent  to  be 
charged  by  the  company,  but  that  notwith- 
standing this  fact  they  wonld  pay  plaintiff 
1700  for  bis  six  shares  of  stock ;  that  the  de- 
foidant  Trl-State  Land  Company  owned  but 
a  small  tract  of  land  onder  the  ditches,  and 
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that  its  Interest  In  the  company  would  be  to 
advance  the  water  rent  on  lands  Irrigated 
under  It;  that,  U  in  fact  the  defendants  Iiad 
controlled  a  majority  of  the  stoclE,  plaintiff's 
six  shares  would  have  been  of  but  little 
value,  and  not  worth  to  exceed  $700;  that 
plaintiff,  believing  and  relying  on  the  above 
representations,  sold  and  assigned  the  stock 
in  controversy  to  the  Trl-State  Land  Com- 
pany for  the  sum  of  $750,  receiving  in  pay- 
ment thereof  a  check  on  the  Nebraska  Na- 
tional Bank  of  Omaha ;  that  it  was  specially 
agreed  at  the  time  of  the  sale  that,  if  the  de- 
fendants did  not  control  a  majority  of  the 
sto<<k,  they  would  redeliver  the  six  shares  of 
stock  to  the  plaintiff  for  the  amount  paid 
for  the  same;  that,  as  a  matter  of  fact,  the 
defendants  did  not  own  and  control  a  majori- 
ty of  the  shares  of  capital  stock  of  the  cor- 
poration; and  that,  when  plaintiff  learned 
such  fact,  he  tendered  back  the  amount  of  the 
purchase  price  received,  and  demanded  a  re- 
delivery of  the  stock.  The  prayer  of  the  peti- 
tion was  for  a  rescission  of  the  contract,  and 
an  Injunction  restraining  the  transfer  of  the 
stock  on  the  books  of  the  company  from  the 
plaintiff  to  the  Tri-State  Land  C!ompany. 
The  court  below  sustained  an  objection  to 
any  testimony  under  the  pleadings  and  dis- 
missed the  action.  To  reverse  this  Judgment, 
plaintiff  appeals  to  this  court 

The  sole  question  Involved  is,  does  the  peti- 
tion, liberally  construed,  state  a  cause,  which 
mtitles  plaintiff  to  a  rescission  of  his  con- 
tract? The  theory  on  which  plaintiff  alleges 
a  pecnllar  value  to  him  in  his  six  shares 
of  stock  In  the  irrigating  company  is  that 
he  owns  a  very  large  tract  of  land  which  is 
under  the  ditches  of  the  company,  and  that 
bis  being  a  stockholder  In  the  company  gave 
him  a  voice  in  keeping  down  the  price  of 
water  for  irrigating  purposes;  that  Is,  that 
it  enabled  bim  to  enhance  the  value  of  his 
land  at  the  expense  of  the  ditch  company. 
The  next  proposition  alleged  is  that  the  de- 
fendants own  llttie  land  under  the  ditches; 
and  that,  if  they  control  the  management  of 
the  company,  tbey  will  raise  the  price  of 
rents  for  the  purpose  of  enhancing  the  value 
of  the  stock  of  the  irrigating  company ;  and 
that,  If  defendants  control  the  ditch,  plain- 
tiff's shares  of  stock  wonid  not  be  worth  to 
exceed  $700.  There  is  no  allegation  In  the 
petition  as  to  how  many  shares  of  stock  de- 
fendants did  own,  or  how  many  shares  of 
stock  were  issued  by  the  irrigation  company, 
but  the  mere  conclusion  that  defendants  did 
not  own  a  majority  of  the  stock  Is  set  forth 
in  the  petition,  as  well  as  the  allegation  that 
defendants  promised  that  plaintiff  might  re- 
scind. If  they  did  not  get  a  majority  of  all  the 
stock.  There  Is  no  allegation  that  plaintiff 
did  not  have  access  to  the  books  of  the  com- 
pany to  ascertain  the  number  of  shares  of 
stock  owned  by  the  defendants,  wben  he 
sold  bis  ONvn  shares,  and  there  is  no  allega- 
tion  that  plaintiff  was  unable  to  purchase 


other  shares  of  stock  for  the  same  price  that 
he  received  for  his  own.  The  only  theory  on 
which  plalntifTs  stock  was  of  special  value  to 
htm  was  for  the  purpose  of  preventing  de- 
fmdantB  frcun  controlling  the  affairs  of  the 
company  and  Increasing  the  rent  charged  tor 
water  on  the  lands  under  the  ditch.  And  if, 
as  alleged  In  the  petition,  the  defendants  do 
not  control  a  majority  of  the  stock,  then  none 
other  than  a  mere  theoretical  injury  resulted 
to  plaintiff  from  the  sale  of  his  shares  of 
stock  to  the  defendants. 

In  the  recent  case  of  Jakway  v.  Proudflt 
(Neb.)  106  N.  W.  1089,  we  bad  occasion  to 
examine  into  the  nature  and  character  of 
false  representations,  which  would  authorize 
a  rescission  of  a  contract,  and  we  there  quot- 
ed with  approval  the  rule  announced  in  the 
4  Am.  &  Eng.  Bncyc.  of  Law  (2d  Ed.)  p.  140. 
in  which  It  Is  said:  "Belief  or  redress  will 
not  be  granted,  either  by  way  of  rescission, 
or  by  way  of  damages,  at  law  or  in  equity,  if 
It  clearly  appears  that  the  party  complain- 
ing has  not  sustained  any  pecuniary  damages, 
nor  been  otherwise  put  Into  any  worse  posi- 
tion than  be  would  have  occupied  If  there 
had  been  no  fraud." 

We  therefore  conclude  that  the  learned 
trial  court  was  fully  Justified  In  holding 
plaintiffs  petition  obnoxious  to  a  demurrer 
ore  tenus,  and  we  recommend  that  the  Judg- 
ment be  afiBrmed. 

AMES    and  EPPERSON,  CC,  concur. 

PEB  CUBLAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. ' 


PORT  HURON  MACHINERY  CO.,  Umlted, 
V.  BRAGG. 

(Supreme  Court  of  Nebraska.     Oct.  18,  1908.) 

1.  Sales— Bbsach  of  Wabbamtt— Bvidbnob. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  Judgment  of   the  trial  court. 

2.  EVIDKNCB— Opinion  EVIDBNCE. 

Action  of  the  trial  court  in  the  admission 
of  evidence  examined,  and  held  not  prejudicial. 
(Syllabus  by  tiie  Court.) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Phelps  Coun- 
ty;  Hurd,  Judge. 

Action  by  the  Port  Huron  Machinery  Com- 
pany, Limited,  against  Oscar  Bragg.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

A.  J.  Shafer  and  A.  J.  Sawyer,  for  appel- 
lant   James  I.  Rhea,  for  appellee. 

OLDHAM,  C.  This  was  an  action  In  re- 
plevin. The  facts  underlying  the  contro- 
versy are  that  in  the  spring  of  1903.  de- 
fendant, Bragg,  purchased  fi*om  the  plain- 
tiff a  threshing  engine,  and  made  a  pa.v- 
ment  on  his  contract  of  purchase  by  turning 
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over  to  the  company  an  old  engine  wblcb 
he  owned,  and  secared  the  balance  of  the 
agreed  price  by  executing  notes  In  the  groaa 
sum  of  $1,400,  payable  at  various  times, 
and  secured  by  a  chattel  mortgage  on  the 
engine,  and  also  on  certain  live  stock  owned 
by  the  defendant  Default  being  made  in  the 
payment  of  the  notes,  the  company  took  Into 
Ita  possession  the  engine,  and  demanded  pos- 
session of  the  horses  and  cattle  described 
In  the  chattel  mortgage,  which  was  denied, 
and  It  thereupon  Instituted  the  case  at  bar. 
Defendant  answered  plalnttlTs  petition  with 
a  genera]  denial,  and  also  pleaded  specif- 
ically breaches  of  the  warranty  contained 
in  the  written  contract  of  purchase,  and 
alleged  a  rescission  of  the  contract  because 
of  such  breaches.  On  Issues  thus  Joined 
there  was  a  trial  to  the  court  and  Jury, 
and  a  verdict  and  Judgment  for  the  defend- 
ant To  reverse  this  Judgment,  plaintiff 
has  appealed  to  this  court. 

The  written  warranty,  the  breach  of 
which  was  alleged  and  relied  upon  by  de- 
fendant as  a  ground  for  rescission  of  the 
contract,  contained  the  following  condition: 
"If  operated  by  competent  persons."  And 
the  contest  of  fact  raged  around  the  ques- 
tion as  to  whether  the  machine  failed  to 
operate  successfully  becanse  of  defects  In 
the  alignment  and  construction  of  the  en- 
gine, or  because  of  the  want  of  skill  In  its 
management  by  defendant,  Bragg.  On  this 
question  there  was  a  sharp  conflict  In  the 
testimony.  The  evidence  offered  by  defend- 
ant, however,  tended  to  show  that  he  had 
worked  around  steam  threshing  machines 
and  engines  for  14  years,  and  that  he  had 
owned  and  operated  a  J.  I.  Case  mglne  for 
six  years  before  the  purchase  of  the  engine 
In  dispute;  that  plaintiff's  agent  had  con- 
versed with  him  as  to  his  experience  In 
managing  threshing  engines  before  the  pnr- 
'  chase  and  knew,  not  only  from  defendant 
himself,  but  also  from  general  Inquiry,  as 
to  the  extent  of  defendant's  experience,  and 
his  success  In  handling  threshing  engines 
before  the  contract  was  made.  Under  this 
state  of  the  record  we  cannot  as  urged  by 
appellant  say  that,  as  a  matter  of  law, 
there  Is  not  sufficient  evidence  In  the  record 
to  show  that  the  engine  was  operated  by 
competent  persons.  The  evidence  offered 
by  the  defendant  tended  to  show  that  the 
engine  did  not  work  well  from  the  start; 
that  It  wore  heavily  on  the  gearing,  and 
made  a  Jarring  noise,  as  If  It  were  not  In 
correct  alignment;  and  that,  on  passing 
over  soft  and  muddy  ground,  the  gearing 
broke  nnder  the  strain.  The  evidence  also 
sbows  that  he  made  timely  complaint,  in 
sat>stantlal  compliance  with  the  terms  of 
the  warranty,  of  the  failure  of  the  engine 
to  work  properly,  and  that  plaintiff's  agent 
responded  to  the  complaint,  and  attempted 
to  adjust  the  alignment  of  the  engine,  and 
put  It  In  proper  working  order;  but  that, 
on  a  subsequent  trial,  It  failed  to  work  satis- 


factorily, and  plaintiff's  agent  responded  to 
a  second  complaint,  and  again  attempted 
to,  or,  as  claimed  by  the  plaintiff,  did  put 
the  engine  In  proper  working  order.  This 
claim,  however.  Is  denied  by  the  defend- 
ant It  also  shows  that,  on  a  third  notice 
contained  in  two  registered  letters  directed 
to  the  company  at  Lincoln,  Neb.,  the  plain- 
tiff refused  to  make  further  repairs  on  the 
engine,  and  that,  on  the  receipt  of  such  re- 
fusal, defendant  notified  plaintiff  that  he 
had  rescinded  the  contract,  and  that  the 
engine  was  at  its  disposal.  Plaintiff  ob- 
jected to  the  evidence  of  the  notification  by 
registered  letter  directed  to  Lincoln,  Neb., 
because  the  contract  required  notice  to  be 
given  by  registered  letter  to  the  general 
office  of  the  company  at  Des  Moines,  Iowa. 
We  think  this  objection  Is  untenable,  in 
view  of  the  fact  that  plaintiff  actually  re- 
ceived the  notices  and  answered  them,  and. 
In  Its  answer  refused  to  further  repair  the 
engine,  for  the  alleged  reason  that  the  en- 
gine was  In  proper  condition,  and  that  the 
only  fault  was  In  Its  management  by  de- 
fendant Objection  Is  also  urged  against 
the  action  of  the  trial  court  in  permitting 
the  defendant  to  express  his  opinion  on  the 
merits  of  the  engine,  because,  it  is  alleged, 
there  Is  no  evidence  tending  to  show  that  be 
had  expert  knowledge  of  the  operation  of  an 
engine.  We  think  the  evidence  already  set 
out,  aa  to  defendant's  experience  In  man- 
aging a  threshing  engine,  was  sufficient  to 
qualify  him  to  give  his  opinion  for  what- 
ever it  was  worth  on  the  alignment  of  the 
engine. 

The  six  instructions  given  by  the  court 
on  its  own  motion  are  objected  to  In  a  group, 
without  any  words  tending  to  separate  them. 
Consequently,  under  the  well-established  rule 
of  this  court  we  need  only  examine  the 
first  one,  which  properly  stated  plaintiff's 
cause  of  action,  to  overrule  this  objection. 
The  only  real  question  in  Issue  here  Is  as 
to  the  sufficl«icy  of  the  evidence  to  support 
the  verdict.  We  have  examined  the  record 
carefully,  and  are  satisfied  that  It  contains 
competent  testimony  tending  to  establish 
defendant's  claim.  We  therefore  recommend 
that  the  Judgment  of  the  trial  court  be 
affirmed. 

AMES  and  EPPERSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


HEAD  V.  BREWER  et  al. 

(Supreme  Court  of  Nebraska.    Oct  18,  1906.) 

1.  Taxation  — Tax    Certificatb— Fobkclos- 
tJBE— Limit  ATio  Ns . 

An  action  to  foreclose  a  tax-sale  certifi- 
cate may  be  commenced  at  any  time  within  five 
years  from  the  date  when  redempUoa  from  the 
sale  may  be  made  by  the  owner. 
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2,  Bahv  —  Ubkokb  —  PcBOHAsx  or  PAnoiT 

TiTLK. 

When  the  holder  of  a  tax-Bale  certificate 
purchasea  and  takee  from  the  owner  a  convey- 
ance of  the  patent  title,  his  tax  lien  becomes 
merged  in  the  legal  title  so  conveyed  to  him 
and  he  cannot  assert  It  in  hostility  to  the  daim 
of  a  third  party  holding  another  lac  lien  against 
the  premises.  • 

(Syllabus  by  the  Conrt) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Sherman 
County;  Hostetler,  Jadg& 

Action  by  Marvin  H.  Mead  against  Ida  M. 
Brewer  and  others.  Judgment  for  plaintiff, 
and  Ida  M.  Brewer  and  certain  other  de- 
fendants appeal    Affirmed. 

T.  S.  Nightingale,  for  appellants.  R.  J. 
Nightingale,  for  appellee  Mead. 

DUFFIB,  a  On  February  28,  1905,  Mar- 
vin E.  Mead,  the  plaintiff  and  appellee, 
<»mmenced  an  action  in  the  district  court 
of  Sherman  county  to  foreclose  a  tax-sale 
certificate  issued  on  the  sale  of  certain  lots 
in  Loup  City  for  the  delinquait  taxes  of 
1895-1897  both  inclnsive.  Tbe  certificate  is 
dated  March  6,  1899,  and  it  is  argued  tliat 
our  statute  requires  an  action  of  this  char- 
acter to  be  commenced  within  five  years 
from  tbe  date  of  tbe  certificate,  and  that 
tbe  action  Is  barred.  It  is  true  that  tlie 
language  of  the  statute  implies  that  an  ac- 
tion to  foreclose  a  lien  should  be  commenced 
ivithin  five  years  from  the  date  of  the  tax 
certificate,  but  as  early  as  1889  this  court 
beld  that  the  statute  should  be  construed  to 
mean  that  such  an  action  may  be  brought  at 
any  time  within  five  years  after  time  fOr 
redemption  from  the  sale  has  expired. 
D'Oette  V.  Sheldon,  27  Neb.  829,  44  N.  W.  30. 
TTfais  holding  has  been  followed  in  numerous 
-cases  to  the  present  time.  In  one  of  the 
later  cases  (Darr  v.  Wlsner,  63  Neb.  3as,  88 
N.  W.  618),  we  were  urged  to  reverse  our 
former  holding,  and  then  said:  "The  terms 
of  tbe  statute  apx)ear  to  the  mind  of  the 
writer  to'  support  appellant's  contention,  and 
were  the  question  a  new  one,  we  would  bold 
that  the  action  should  be  brought  within 
five  years  from  the  date  of  the  certificate; 
'but  by  repeated  decisions  of  this  court  the 
rule  is  well  established,  and  is  so  recognized 
by  the  profession,  that  an  action  to  foreclose 
a  tax  lien  Is  barred  within  five  years  after 
tbe  time  to  redeem  from  the  tax  sale  has 
expired."  The  first  holding  has  been  so  long 
and  frequently  followed  that,  regardless  of 
our  own  opinion,  we  do  not  feel  called  cm  to 
reverse  it. 

The  record  shows  a  second  sale  of  the 
same  premises  to  Frank  B.  Brewer  made 
September  10,  1903,  for  the  delinquent  taxes 
of  1898  to  1901,  both  Inclusive.  Brewer  filed 
his  cross-petition  asking  that  his  tax-sale 
certificate  be  foreclosed.  At  the  time  of  this 
last  sale  one  O.  P.  Mason  was  the  owner  of 
tbe  fee  title,  and,  on  November  20^   1903, 


Brewer  purchased  the  premises  from  Ma- 
son, and  took  a  conveyance  from  him.  The 
district  court  beld  tliat  his  tax  lien  moged 
in  the  legal  title  thus  acquired.  It  Is  a  gen- 
eral  rule  that  where  a  person  acquires  a 
greater  and  lesser  estate  in  tbe  same  prop- 
erty that  this  constitutes  a  merger  of  tbe 
two  estates.  Matthews  v.  Jones,  47  N^. 
616,  66  N.  W.  622.  It  is  true  in  this  case 
that,  after  demand  had  been  made  iq>on 
Brewer  for  redemption  from  the  piaintlfl's 
lien,  and  shortly  prior  to  the  commencement 
of  this  action,  be  conveyed  this  land  to  his 
sister  subject  to  the  taxes  of  the  years 
named  in  his  tax-sale  certlflcate,  and  he  now 
Insists  that  this,  together  with  his  failure 
to  surrender  his  certificate  tor  cancellation, 
was  evidence  of  his  intention  not  to  merge 
his  tax  Hen  in  the  fee  estate.  The  merger. 
If  it  occurred,  took  place  when  he  purchased 
trom  Mason,  and  the  failure  to  file  his  cer- 
tificate with  the  treasurer  for  cancellation 
Is  not,  we  think,  evidence  sufficient  to  over- 
come the  legal  presumption  of  merger  aris- 
ing from  his  purchase  of  tbe  legal  estate 
even  If  nonmerger  could  be  allowed  as 
■  gainst  the  claim  of  tbe  plaintiff  and  in  hos- 
tllit7  to  his  claim.  In  Boucher  v.  Trembley 
(Mich.)  108  N.  W.  819,  it  was  held  that  the 
purchase  of  the  patent  title  by  the  holder  of 
a  tax  deed  merged  the  tax  title  in  the  legal 
or  patent  title  so  that  tbe  purchaser  took 
title  subject  to  the  equity  of  one  In  posses- 
sion to  claim  for  improvements  made  on  tbe 
premises.  This  would  not  probably  be  lield 
in  those  states  where  the  making  of  a  tax 
deed  invests  the  bolder  with  a  new  and  in- 
dependent title  superior  to  ail  outstanding 
liens  and  equities  held  by  others  against  the 
land,  but  in  Michigan  the  owner  of  the 
legal  title  has  a  right  of  redemption  foe  six 
months  after  the  making  of  his  tax  deed, 
and  t>ecause  of  this  provision  of  the  statute 
the  Michigan  court  held  that  tbe  tax  deed. 
for  six  months  after  its  date,  operates  only 
as  a  lien  against  tbe  pri^erty  which  merges 
in  the  legsl  title  when  the  same  is  brought 
in  by  the  tax  purchaser,  and  that  it  cannot 
be  asserted  in  opposition  to  an  equitable 
claim  against  tbe  land  held  by  a  third  parl7< 
On  the  same  principle.  Brewer  will  not;  aft- 
er acquiring  the  legal  estate  In  tbe  land  in 
question,  be  allowed  to  hold  his  tax  lien  In- 
dependoit  of  bis  legal  title  for  the  purpose 
of  defeating  the  prior  lien  held  by  the  plain- 
tiff and  aiv>ellee  nndw  bis  tax  certificate. 

We  tUnk  the  decree  of  the  district  court 
was,  under  our  former  decisions,  the  only 
one  which  could  be  entered  in  the  case  and, 
therefore,  recommend  Its  afllrmanc& 

JACKSON,  C  concniB. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  tlie  decree  of  the  die- 
trlct  court  is  affirmed. 
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CROURKB  r.  GERMAN  INS.  CO.  OF 
FREEPORT,  ILL. 

(Supreme  Court  of  Minnesota.    Nov.  2,  1906.) 

iNSDRARCE—AkBiTBATiOR— Waives  ot  Right. 
Wbere,  after  a  loss  under  a  standard  fire 
insurance  policy,  the  parties  proceed  and  ap- 
point referees  to  arbitrate  the  amount  of  the 
loss,  and  the  arbitration  fails  I)ecau8e  of  the 
arbitrary  and  unjustifiable  refusal  of  the  ref- 
eree appointed  by  the  insurance  company  to  ac* 
in  the  selection  of  an  umpire,  and  the  insured 
thereafter  notifies  the  insurance  company  of 
the  fact  and  requests  that  it  join  in  the  selec- 
tion of  new  referees,  which  request  is  refused, 
the  company  thereby  waives  its  rights  under  the 
policy  to  liave  the  amount  of  the  loss  deter- 
mined by  arbitration.  The  fact  that  the  insured 
in  the  meantime  repaired  the  building  is  imma- 
terial. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2S, 
Cent  Dig.  Insurance,  i  1436.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St  liOnis 
Connty;  J.  D.  Ensign,  Judge. 

Action  by  Bryan  O'Rourke  against  the 
German  Insurance  Company  of  Freeport,  III. 
Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Af- 
firmed. 

See  104  N.  W.  900. 

Morton  Barrows,  for  appellant  Baldwin, 
Baldwin  A  Dancer,  for  respondent 

ELLIOTT,  J.  In  an  action  to  recover  up- 
on a  i>oUcy  of  insurance,  the  Jury  returned 
a  verdict  for  tbe  plaintiff,  and  the  defend- 
ant thereafter  moved  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial.  The 
court  granted  the  motion  for  Judgment 
and  denied  tbe  motion  for  a  new  trial.  On 
appeal  to  this  court  the  order  of  the  district 
court  was  reversed  and  the  cause  remanded 
with  leave  to  the  defendant  to  renew  tbe  mo- 
tion for  a  new  trial.  104  N.  W.  900.  The 
defendant  thereupon  renewed  its  motion  for 
a  new  trial  upon  grounds  which  had  not 
previously  been  stated.  The  present  appeal 
is  from  an  order  denying  this  motion. 

The  facts  and  the  evidence  fully  appear 
In  the  former  opinion.  Tbe  assignments  of 
error  are  all  directed  to  the  charge  of  the 
court,  and  none  of  the  questions  presented 
were  directly  Involved  in  the  former  appeal. 
The  first  attempt  at  arbitration  failed  be- 
cause of  tbe  misconduct  of  the  appraiser 
selected  by  the  insurance  company.  When 
tbe  case  was  here  before,  tbe  question  of  the 
responsibility  of  tbe  company  for  tbe  results 
•f  the  appraiser's  conduct  was  not  argued, 
and  it  was  assumed  that  it  would  not  be 
responsible  unless  it  authorized  or  approved 
what  was  done.  Appellant  now  claims  that 
tbe  Jury  was  not  permitted  to  pass  upon 
this  question.  An  appraiser  ought  not  to 
consider  himself  as  an  agent  of  tbe  party 
by  whom  be  was  selected,  but  the  autborl- 
ties  seem  to  bold  a  party  responsible  when 
tbe  appraiser  whom  be  selected  assumes  to 

109  N.W.— 26 


be  his  representative  and  Improperly  pre- 
vents the  appraisal  from  being  made.  Un- 
der such  drcomstances,  the  act  of  tbe  ap- 
praiser is  regarded  as  tbe  act  of  tbe  party 
at  whose  instance  he  was  named  and  in 
whose  interest  be  assumes  to  act,  and  no  di- 
rect evidence  of  authorization  or  ratifica- 
tion is  required.  Niagara  Fire  Ins.  Co.  v. 
Bishop,  154  111.  9,  89  N.  E.  1102,  45  Am.  St 
Rep.  105;  Uhrlg  v.  Ins.  Co.,  101  N.  T.  862, 
4  N.  B.  745;  Bishop  v.  Insurance  Co.,  180  N. 
Y.  488,  29  N.  B.  844;  Harrison  v.  Hartford 
Fire  Ins.  Co.,  112  Iowa,  77,  83  N.  W.  820; 
McCullough  V.  Ins.  Co.,  113  Mo.  606,  21  S. 
W.  207;  Franklin  v.  Insurance  Co.,  70  N.  H. 
256,  47  Atl.  91;  Braddy  v.  Insurance  Co.,  115 
N.  a  885,  20  S.  E.  477;  Hlckerson  v.  Insur- 
ance Co.,  96  Tenn.  193,  38  S.  W.  1041,  32 
L.  B.  A.  172;  Chapman  v.  Bockford  Ins.  Co., 
89  Wis.  572,  62  N.  E.  422,  28  L.  R.  A.  405. 
But,  without  reference  to  this  rule,  the 
order  must  be  sustained,  as  It  clearly  ap- 
pears that  tbe  Insurance  company,  after 
being  advised  of  the  action  of  the  referee 
which  It  had  chosen  and  after  demand  prop- 
erly made,  refused  to  agree  to  the  selection 
of  other  referees  and  thereby  waived  Its  right 
to  an  nppralsal  of  the  loss.  This  being  true. 
It  is  Immaterial  whether  the  court  fully  In- 
structed the  Jury  upon  tbe  Issue  of  tbe  ap- 
proval of  tbe  action  of  tbe  referee  In  refus- 
ing to  prc'cced  with  the  organization  of  the 
board  of  arbitrators  by  tbe  selection  of  an 
umpire.  Tbe  refusal  to  appoint  new  refer- 
ees was  a  distinct  transaction,  and  tbe  court 
Instructed  tbe  Jury  that:  "It  Is  also  al- 
leged that  at  all  times  thereafter  the  de- 
fendant failed,  neglected,  and  refused  to  ap- 
point any  referees  to  take  tbe  place  of  said 
Leighton,  and  thereupon  and  thereafter  tbe 
defendant  at  all  times  neglected  and  refused 
to  allow  such  award  of  damages  to  be  made. 
All  that  was  necessary  was  that  one  of  the 
parties  make  a  written  request  for  the  ap- 
pointment of  referees.  *  *  *  If  tbe  plain- 
tiff plainly  Indicated  his  desire  or  request  for 
the  appointment  of  referees,  and  the  defendant 
refused  that  appointment,  then  the  defend- 
ant also  waived  the  arbitration  clause  in 
tbe  policy,  and  your  verdict  would  be  for 
the  plaintiff."  Under  tbe  Issues  this  was  a 
proper  instruction,  and  the  Jury  were  Jus- 
tified by  the  evidence  In  finding  that,  after 
the  first  attempt  at  arbitration  had  failed 
and  was  out  of  the  way,  tbe  plaintiff  re- 
quested the  insurance  company  to  ai^lnt 
new  referees  and  proceed  under  the  provi- 
sions of  the  policy,  and  that  the  company 
refused  to  have  anything  further  to  do  with 
It  This  being  true,  the  right  to  an  ap- 
praisal was  waived,  and  tbe  insured  was 
entitled  to  commence  his  action  to  recover 
upon  the  policy.  The  fact  that  the  build- 
ing bad  been  in  the  meantime  repaired  did 
not  justify  the  company  In  refusing  to  pro- 
ceed with  the  appraisal.  It  doubtless  made 
it  more  difficult  for  tbe  appraisers  to  deter- 
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mine  the  amount  of  tbe  loss,  but  the  same 
difficulty   would   apply   to    a    determination 
of  the  fact  by  a  Jury. 
Tbe  order  appealed  from  Is  affirmed. 


CALENDER- VANDERHOOF  CO.  r.  CHICA- 
GO, B.   &  Q.  RT.  CO. 

(Supreme  Court  of  Minnesota.    Not.  2,  1906.) 

1.  CaBBIEBS— IRJUBT    10    ShIPMXNT— INOUOI- 
ENT  WEATHEB. 

It  being  a  hazardous  and  unusual  proceed- 
ing to  8hip  apples  in  bulk  in  box  freight  cars 
from  the  state  of  New  Xork  to  Minneapolis, 
Minn.,  during  the  month  of  Noyember,  owing 
to  the  liability  of  encountering  cold  weather,  a 
connecting  railroad  at  Chicago,  over  which  the 
car  is  routed  to  the  point  of  delivery,  is  not 
required  to  anticipate  that  a  car  of  apples  so 
loaded  will  be  delivered  upon  its  yara  tracks, 
and  be  prepared  to  take  extraordinary  precau- 
tions to  protect  the   fruit  from   frost 

[Ed.  Note. — Por  cases  in  point,  see  vol.  9, 
Ceut.  Dig.  Carriers,  ii  50.3,  504,  801.] 

2.  Same— DtrriES  of  Carbieb. 

Under  the  evidence,  if  true,  appellant  exer- 
cised reasonable  care  in  receiving  and  forward- 
ing the  fruit,  and  it  was  error  to  instruct  the 
jury  that  they  might  consider  whether  appel- 
lant was  required  to  immediately  transfer  the 
fruit  to  another  car,  or  send  the  car  to  a  round- 
house. 
X  Sake — Contbibutobt  Negligence. 

The  fact  that  the  shipper  packed  and 
shipped  fruit  in  the  manner  indicated,  at  that 
season  of  the  year,  did  not  constitute  contrib- 
utory negligence  so  as  to  preclude  recovery 
for  such  damages  as  appellant  might  have  pre- 
vented in  the  exercise  of  reasonable  care. 

[Eld.  Note.— For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  {{  531-536.] 

(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  Minneapo- 
lis;   E.  F.  Waite,  Jndis& 

Action  by  the  Calender-Vanderhoof  Com- 
pany against  tbe  Chicago,  Burlington  & 
Quincy  Railway  Company.  Verdict  for  plain- 
tiff, and  from  an  order  denying  a  new  trial, 
defendant  appeals.     Reversed. 

Young  &  lightner,  for  appellant  George 
C.  Stiles,  for  respondent 

LEWIS,  J.  Respondent  corporation,  a  com- 
mission Ann  In  Minneapolis,  was  engaged  in 
buying  apples  In  tbe  state  of  New  York,  and 
shipping  them  to  Minneapolis  in  car  load 
lots.  November  IS,  1904,  respondent  delivered 
a  car  load  of  apples  at  Hamlin,  N.  Y.,  to  the 
New  York  Central  &  Hudson  River  Railroad 
Company,  and  because  of  shortage  of  barrels 
or  inability  to  get  a  refrigerator  car  the  ap- 
ples were  loaded  in  bnik  In  the  two  ends  of 
an  ordinary  box  freight  car,  held  In  place  by 
bulkheads,  and  the  space  between  the  bulk- 
heads was  filled  with  34  barrels  of  apples.  In 
tbe  course  of  transit  the  car  was  delivered 
to  tbe  connecting  carrier,  appellant  company, 
at  11 :55  p.  m.,  November  18th,  at  Its  yard  in 
Chicago.  About  two  hours  later,  one  of  ai>- 
pellant's  employes  discovered  the  car,  and 
testified  that  he  found  one  of  its  doors  oS  the 


mnner  so  that  It  was  open  at  the  side  and 
nndemeath  sufficiently  to  enable  him  to  put 
In  his  arm  up  to  the  elbow ;  that  be  felt  the 
apples  loose  all  around  the  door,  and  wltb  tbe 
aid  of  his  lantern  could  see,  and  al  o  feel, 
that  they  were  frosoi.  The  car  was  permitted 
to  remain  on  the  track  until  6:30  In  the 
morning  of  November  19tta  when  tbe  apples 
were  transferred  to  a  refrigerator  car,  and 
sent  on  to  Minneapolis.  At  the  trial,  respond- 
ent Introduced  evidence  to  show  that  the 
apples  were  in  sound  condition  when  shipped 
from  Hamlin,  N.  Y.,  and  upon  delivery  at 
Minneapolis  were  seriously  damaged  by  being 
bruised  and  frostbitten,  and  this  action  was 
brought  to  recover  the  amount  of  the  damage 
which  was  claimed  to  be  $289.  The  defenses 
pleaded  and  relied  upon  at  the  trial  were  that 
respondent  could  not  recover  In  any  event 
upon  the  ground  that  it  was  guilty  of  con- 
tributory negligence  In  shipping  apples  in  a 
common  box  car  at  that  season  of  tbe  year; 
and  further,  that  tbe  apples  were  delivered 
to  appellant  company  at  Chicago  in  a  dam- 
aged and  frozen  condition;  that  they  were 
properly  handled,  and  were  not  damaged 
while  under  its  control.  The  court  instmct- 
ed  the  jury  that  the  mere  fact  of  packing  the 
apples  in  bulk  and  shipping  them  In  a  box 
car  instead  of  packing  them  In  barrels  or 
loading  tbem  In  a  refrigerator  car,  did  not, 
in  Itself,  constitute  contributory  negligence  so 
as  to  constitute  a  complete  defense.  The 
court  also  instructed  the  jury  that  respond- 
ent, having  shown  by  creditable  evidence 
that  the  apples  were  in  sound  condition  when 
shipped  from  New  York,  and  In  a  damaged 
state  when  delivered  at  Minneapolis,  the  pre- 
sumption was  that  they  were  delivered  to  ap- 
pellant at  its  yard  In  Chicago  In  tbe  same 
condition  in  which  originally  shipped,  and 
that  the  damage  occurred  while  tbe  fruit  was 
in  its  possession.  A  verdict  was  returned 
for  respondent  In  the  sum  of  $224. 

The  court  instructed  the  Jury  that  the  pre- 
sumption above  noted  was  for  the  Jnrj  to 
consider  in  determining  the  facts,  and  In  de- 
termining the  responsibility  for  the  condition 
of  tbe  car  when  examined  by  appellant's 
agent  in  Chicago  on  the  morning  of  Novem- 
ber 19th ;  that  sucb  presumption  was  not  con- 
clusive but  would  yield  to  any  reasonable  evi- 
dence. To  this  extent  the  charge  was  correct 
Shrlver  v.  Sioux  City  4  St  P.  R.  Co.,  24  Minn. 
506,  31  Am.  Rep.  353;  Beede  v.  Wis.  Central 
Ry.  Co.,  90  Minn.  86,  9B  N.  W.  454,  101  Am. 
St  Rep.  390. 

According  to  the  evidence,  the  shipping  of 
apples  from  New  York  to  Minneapolis  in  an 
ordinary  freight  box  car  at  that  time  of  the 
year  was  unusual,  owing  to  the  liability  of 
change  In  temperature,  yet  It  seems  to  us 
that  the  mere  fact  of  such  padcing  and  ship- 
ping does  not,  in  itself,  constitute  contrlbutoiy 
negligence  so  as  to  preclude  recovering  such 
damages  as  may  have  been  caused  by  appel- 
lant. .\8  already  stated,  appellant's  agent,  up- 
on esa'mlolng  the  car  upon  Its  track  at  about 
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1:30  a.  m.  NoTember  19tli.  found  the  door 
partly  open  and  apples  on  the  floor  among 
the  barrels  In  a  frozen  condition.  At  6:30 
the  same  morning,  a  crew  of  men  were  set  to 
wortc  to  transfer  the  apples  to  a  refrigerator 
oar,  and  seTeral  witnesses  testify  that  por- 
tions of  the  bulkheads  had  broken  at  the  top 
so  that  several  bushels  of  apples  had  fallen 
down  among  the  barrels  and  were  more  or 
less  bruised  and  frozen ;  that  the  apples  were 
transferred  to  the  refrigerator  car  by  means 
of  baskets,  and  while  It  is  not  claimed  that 
each  particular  apple  was  picked  up  sep- 
arately, they  were  removed  by  hand,  and 
were  not  bandied  roughly  The  temperature 
was  14  degrees  above  zero  during  November 
17th  and  18th,  and  if  the  door  was  partially 
open  during  that  time,  frost  must  have  made 
Its  Impression  on  the  apples  at  the  time  the 
car  was  discovered  and  inspected,  as  stat- 
ed, and  If  portions  of  the  bulkheads  had 
broken  down  and  some  20  bushels  of  apples 
bad  fallen  among  the  barrels  In  the  space 
between  the  doors,  the  car  must  haTe  en- 
countered rough  treatment  In  Its  transit 
from  Hamlin,  New  Tork  to  Chicago,  and  the 
apples  must  have  been  bruised  to  some  ex- 
tent. If  the  car  was  In  the  condition  de- 
scribed by  the  witnesses  of  appellant,  when 
found  upon  its  track,  then  appellant  was  not 
required  to  resort  to  extraordinary  or  un- 
usual means  or  expense  to  save  the  fruit  All 
it  was  required  to  do  was  to  exercise  rea- 
sonable care  under  the  circumstances,  and  If 
it  was  not  customary  to  ship  apples  in  bulk 
in  box  cars  at  that  season,  then  appellant 
was  not  required  to  anticipate  that  a  car  of 
perishable  fruit,  loaded  In  such  manner,  would 
be  delivered  upon  its  tracks  for  transporta- 
tion at  midnight  at  that  time  of  the  year.  It 
was  claimed  at  the  trial  by  respondent  tliat 
appellant  sliould  have  taken  immediate  ac- 
tion, and  resorted  to  some  extraordinary 
means  to  take  care  of  the  fruit  for  the  rest 
of  the  night;  that  it  should  either  bare 
transferred  it  at  once  to  a  proper  car,  or 
have  taken  the  car  to  the  roundhouse.  The 
evidence  discloses  there  was  no  fruithouse 
for  Boch  purpose,  no  rotmdhonse  within  three 
miles,  and  that  there  were  neither  engine 
nor  men  available  for  that  purpose,  or  for 
the  purpose  of  transferring  the  fruit  to  an- 
other car,  and  it  does  not  appear  what  other 
steps  appellant  could  have  taken.  In  the 
early  morning,  as  soon  as  workmen  arrived, 
the  fruit  was  transferred  to  the  refrigerator 
car,  and  there  is  no  evidence  that  any  dam- 
age was  occasioned  thereafter. 

We  are  strongly  impressed  with  the  effect 
of  this  evidence,  and  If  true,  in  our  opinion, 
appellant  did  all  that  could  reasonably  be 
required  of  it  under  the  circumstances.  The 
learned  trial  court  submitted  the  case  in  an 
exhaustive  charge,  in  the  main,  setting  forth 
correct  general  principles  of  law,  but  was 
In  error  In  directing  the  Jury  to  take  Into  con- 
sideration such  extraordinary  steps  as  above 


noted  in  determining  whether  appellant  had 
exercised  reasonable  care.    For  this  reason, 
a  new  trial  should  be  granted. 
So  ordered. 


AMERICAN    HARDWOOD    LUMBEE    CO. 

T.  JOANNIN-HANSEN  CO. 
(Supreme  Court  of  Minnesota.    Nov.  2,  lOOC.) 

L    GABNISHMENT— JUBISDICTION. 

The  proper  tribunal  to  determine  whether  a 
garnishee  mny  be  charged  as  such  on  the  facts 
of  his  disclosure  is  the  court  in  which  the  gar- 
nishee action  is  pending. 
2.  8am]>— Effbct   Between    Garnishee   and 

Defendant— Plea  in  Abatement. 

Blair  v.  Hjlgedlck,  47  N.  W  310,  45  Minn. 
23,  and  Harvey  v.  Railway  Co.,  52  N.  W.  905, 
17  li.  R.  A.  84,  60  Minn.  405,  to  the  effect  that 
the  pendency  of  a  garnishee  action  constitutes 
a  defense  by  way  of  a  plea  in  abatement  in  an 
action  by  the  garnishee's  creditor  to  recover  the 
debt  sought  to  be  reached  by  the  garnishment 
proceedings,  and  that  the  proper  practice  in 
such  cases  is  for  the  court  to  order  a  stay  of  pro- 
ceedings in  the  action  to  recover  the  debt,  pend- 
ing the  determination  of  the  liability  of  tlie  gar- 
nishee id  the  garnishee  action,  followed  and 
applied. 

[ISA.  Note.— For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Garnishment  t  43&] 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Min- 
neapolis; C.  L.  Smith,  Judge. 

Action  by  the  American  Hardwood  Lum- 
ber Company  against  the  Joannln-Hansen 
Company.  From  an  order  suatainiog  a  de- 
murrer to  the  answer,  defendant  appeals. 
Reversed  and  remanded. 

Henry  B.  Barnes,  Jr.,  for  appellant  B. 
H.  Schriber,  for  respondent 

BROWN.  J.  This  action  was  brought  in 
the  municipal  court  of  the  city  of  Minne- 
apolis to  recover  upon  a  promissory  note 
made  and  delivered  by  defendant  to  plain- 
tiff. Among  othw  defenses,  defendant  set  up 
the  pendency  of  an  action  in  the  district 
court  of  Hennepin  county,  wherein  El  W. 
Marshall  is  plaintiff,  and  plaintiff  in  this  ac- 
tion is  defendant,  in  which  it  is  sought  to 
charge  defendant  herein,  as  garnishee,  with 
the  indebtedness  due  upon  the  promissory 
note  here  in  suit  Plaintiff  demurred  to  this 
defense,  and  defendant  appealed  from  an 
order  sustaining  It 

Several  questions  are  suggested  In  the  briefs 
of  counsel,  but  it  is  unnecessary  to  discuss 
or  decide  them  at  this  time.  It  is  urged  that 
as  the  Indebtedness  sought  to  be  reached  by 
the  garnishment  proceedings  was  in  the  form 
of  a  promissory  note,  the  garnishee  cannot 
be  charged  or  held  liable  as  such,  under  the 
provisions  of  section  4234,  Rev.  Laws  1905, 
which  provides  that  no  person  shall  be  ad- 
judged a  garnishee  by  reason  of  any  liabil- 
ity Incurred  as  maker,  or  otherwise,  on  any 
draft,  bill  of  exchange,  or  promissory  note. 
On  the  other  hand.  It  is  claimed  that,  Inaa- 
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much  as  it  appears  that  the  promissory  note 
in  question  is  overdue,  tbe  case  does  not 
come  within  tbe  proTlsions  of  the  statute 
referred  to  properly  construed,  and  that  the 
gumlshee  may  be  held.  It  la  unnecessary 
to  pass  upon  this  point  It  can  be  deter- 
mined only,  if  an  orderly  course  of  Judicial 
procedure  be  observed,  In  the  garnishment 
action  pending  In  the  district  court,  wherein 
it  is  directly  Involved.  The  question  should 
be  presented  to  that  court  It  has  Jurisdic- 
tion of  the  parties  and  of  the  subject-matter 
of  the  action,  and  Its  decision  upon  .the 
liability  of  the  garnishee  should  not  be 
anticipated  by  tbe  municipal  court  in  this  ac- 
tion. This  Is  a  rule  of  general  application, 
except  in  those  (fases  where  some  other  court 
has  exclusive  original  Jurisdiction  of  the  sub- 
ject-matter, as  in  Duxbury  v.  Shanahan,  84 
Minn.  353,  87  N.  W.  944. 

That  the  facts  set  forth  in  the  answer  In 
this  case  respecting  the  pendency  of  tbe 
garnishee  action  constitute  a  defense  by  way 
of  a  plea  In  abatement  was  held  In  Harvey 
V,  Railway  Co.,  50  Minn.  405,  52  N.  W.  905, 
17  L.  R.  A.  84.  The  decision  In  tliat  case, 
which  we  follow,  controls  the  one  at  bar. 
Tte  question  Is  there  fully  discussed  and  au- 
thorities cited,  a  repetition  of  which  in  this 
opinion  would  serve  no  useful  purpose.  The 
correct  practice  In  such  cases  Is  laid  down 
In  Blair  v.  Hilgedlck,  45  Minn.  23,  47  N.  W. 
310,  In  the  following  language:  "Where  the 
defendant  in  an  action  is  garnished  by  a 
creditor  of  the  plaintiff,  the  proper  practice 
is  for  the  court  in  which  the  action  Is  pend- 
ing to  grant  a  stay  of  proceedings  in  the 
action  before  Judgment;  or,  if  Judgment  Is 
permitted  to  be  entered,  to  stay  execution 
•  •  •  until  the  proceedings  of  garnish- 
ment are  disposed  of."  That  case  was  fol- 
lowed and  applied  In  Harvey  v.  Railway  Co., 
supra.  In  some  of  the  states  a  distinction  Is 
attempted  to  be  made  in  cases  of  this  kind 
between  actions  pending  in  the  same  state 
and  those  where  the  garnishment  proceeding 
is  pending  in  another  state;  but  the  distinc- 
tion Is  without  a  dlETerence,  and  has  not  been 
recognized  in  this  state.  In  the  Blair  Case 
both  actions  were  pending  in  this  state,  and 
in  the  same  court;  while  in  the  Harvey  Case 
the  garnishment  proceeding  was  pending  in 
the  state  of  Montana,  and  the  same  rule  of 
practice  was  adopted  in  each.  The  reason 
for  the  rule  granting  the  garnishee  a  stay 
of  proceedings  In  an  action  by  his  creditor 
to  recover  the  debt  pending  the  determina- 
tion of  his  liability  as  gamlBhee,  is  the  same 
whether  the  two  actions  be  pending  in  the 
same  state  or  In  different  states.  The  au- 
thorities on  this  subject  will  be  found  col- 
lected in  14  Am.  &  Eng.  Ency.  Law,  872,  and 
20  Cyc.  1076.  The  answer  of  defendant  In 
the  case  at  bar  demanded  this  particular  re- 
lief, viz.,  a  stay  of  proceedings  until  his 
liability  as  garnishee  was  determined;  and 
it  ia  insisted  in  this  court  that  it  should  have 


been  granted.    '\^thln  tbe  mie  of  the  cases 

cited,  the  contention  Is  sound. 

The  order  appealed  from  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions that  the  court  below  overrule  the  de- 
murrer and  grant  a  stay  of  proceedings  In 
the  action  until  the  liability  of  the  garnishee 
Is  finally  determined  in  the  garnishee  action. 


AMERICAN  HARDWOOD  LUMBER  CO.  ▼. 
JOANNIN-HAN8BN  CO. 

(Supreme  Court  of  Minnesota.    Nov.  2,  1906.) 

Appeal  from  Municipal  Court  of  Minne- 
apolis;  C.  L.  Smith,  Judge. 

Action  by  the  American  Hardwood  Lumber 
Ciompany  against  the  Joannln-Hansen  Com- 
pany. From  an  order  sustaining  a  demurrer 
to  the  answer,  defendant  appeals.  Reversed 
and  remanded. 

Henry  E.  Barnes,  Jr.,  for  appellant  B.  H. 
Schrlber,  for  respondent 

PER  CURIAM.  The  facts  In  this  case,  in 
all  essential  respects,  are  the  same  as  in 
American  Hardwood  Lumber  Ca  v.  Joannln- 
Hansen  Co.  (No.  89)  109  N.  W.  408,  and  the 
same  conclusion  Is  reached.  The  order  ap- 
pealed from  Is  reversed,  With  directions  as 
In  that  case. 


In   re   LAURITSEN. 
(Supreme  Court  of  Minnesota.    Nov.  2,  1906.) 

1.  CoTjBTs— SuPREio:  Cousr— Obigirai.  Jubis- 

DICTION. 

Rev.  St  1906,  {  203,  In  so  far  as  it  at- 
tempts to  confer  upon  the  Supreme  Court  origi- 
nal jurisdiction  in  election  contests,  is  nnconsti- 
tutionai. 

2.  Same— Remedial  Cases. 

The  "remedial  cases"  in  which  the  Legisla- 
ture is  authorized  to  confer  original  jurisdiction 
upon  the  Supreme  Court  include  only  those  cases 
In  which  the  remedy  is  afforded  summarily 
through  certain  extraordinary  writs,  such  aa 
mandamus,  quo  warranto,  and  habeas  corpus. 

3.  Same. 

When  jurisdiction  in  certain  cases  which 
are  remediaDle  through  extraordinary  writs  which 
have  a  recoenized  technical  use  is  conferred  ui>- 
on  a  court  by  the  Constitution,  the  jurisdiction 
is  limited  to  the  cases  which  were  determinable 
through  such  writs  at  the  time  of  the  adoption 
of  the  Constitution. 

4.  Same— Warrs  of  Mandamus. 

Before  the  time  when  the  Constitution  of 
Minnesota  was  adopted,  the  writ  of  mandamus 
had  lost  its  original  character  of  a  prerogative 
writ  wliieh  created  the  duty,  the  performance 
of  which  it  commanded,  and  had  become  a  judi- 
cial writ  in  prerogative  form  for  the  enforce- 
ment of  clearly  defined  existing  legal  rights 
for  the  protection  of  which  no  other  adequate 
remedy  existed.  It  is  for  this  purpose  only  that 
the  Supreme  Court  can  be  empowered  to  grant 
the  writ  of  mandamus. 

5.  Mandamus— Election   Contest. 

An  election  contest,  which  involves  charges 
of  fraud,  illegal  voting,  and  the  legality  of  Um 
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election,  cannot  be  determined  In  mandamus  pro- 
eeedings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8S, 
Cent  Dif.  Mandamus,  {(  160-167.] 

&  EiLECTIOHB— GORTKSTS— MAKDAMtJS. 

Bev.  St.  1905,  {  202,  provides  for  a  pro- 
cedure which  is,  in  sabatance,  mandamus,  and 
the  purposes  there  sought  to  be  effected  are  with- 
in the  scope  of  the  common-law  use  o£  that 
writ  Original  jurisdiction  in  each  instances  may 
therefore  be  conferred  upon  the  Supreme  Court 
Bat  section  203  provides  for  an  election  contest 
wlilch  must  first  be  determined  by  the  district 
court 

(Syliabna  by  tho  Court) 

In  the  matter  of  the  election  contest  be- 
tween Marcns  LaurltBen  and  Virgil  B.  Sew- 
ard for  the  nomination  of  senator.  Proceed- 
ings dismissed. 

Upon  the  presentation  of  the  affidavit  of 
Marctis  Lauritsen  to  one  of  tbe  Justices  of 
the  Supreme  Court,  an  order  issued  re- 
quiring Tirgll  B.  Seward  and  other  persons 
named  therein  to  show  cause  at  a  time  stat- 
ed why  the  relief  prayed  for  in  the  affidavit 
should  not  be  granted.  Upon  the  return  to 
the  order  the  parties  to  whom  it  was  direct- 
ed moved  to  dismiss  the  proceedings,  on  .the 
groond  that  the  Supreme  Court  has  no  Juris- 
diction to  entertain  the  proceedingrs  and 
grant  tbe  relief  prayed  for.  The  affiant 
alleges  his  residence  In  the  village  of  Tyler, 
in  Lincoln  county,  Minn.,  and  that  he  1b 
a  qualified  voter  and  member  of  the  Republi- 
can Party.  That  the  counties  of  Lincoln, 
Lyon,  and  Yellow  Medicine  constitute,  and 
during  tbe  times  mentioned  have  constituted, 
the  Seventeenth  Legislative  District  of  Min- 
nesota; that  said  district  consists  of  77 
election  districts  or  precincts,  of  which  20 
are  in  the  county  of  Lincoln,  30  in  the  coun- 
ty of  Lyon,  and  27  in  the  county  of  Yellow 
Medicine.  That  in  the  month  of  July,  1906. 
the  affiant  filed  with  the  Secretary  of  State 
his  affidavit  in  due  form  of  law,  declaring 
his  desire  to  be  a  candidate  for  tbe  nomina- 
tion by  tbe  Republican  Party  for  the  office 
of  senator  in  the  Legislature  of  the  said 
state  from  said  Seventeenth  District,  and 
paid  the  proper  fee  therefor.  That  subse- 
quently VlrgU  B.  Seward,  Ole  Ostensoe,  and 
Robert  Faulds  in  like  manner  filed  as  can- 
didates for  said  office,  and  the  names  of  the 
fotur  candidates  were  duly  printed  upon  the 
official  ballots  as  candidates  for  nomination 
by  tbe  Republican  Party  for  said  office  at 
said  primary  election.  That  R.  H.  Sisson, 
Thomas  McKinley,  and  S.  O.  TJasvoId  are, 
and  during  all  the  times  mentioned  were, 
respectively,  the  auditors  of  the  said  coun- 
ties hereinbefore  mentioned.  That  tbe  Re- 
publican Party  has  maintained  In  said  Sev- 
enteenth Legislative  District  a  party  organi- 
zation, and  presented  candidates  for  elec- 
tion at  more  than  three  biennial  elections 
witbin  tbe  past  10  years,  and  cast  more 
than  10  per  cent  of  the  total  vote  cast  at 
the  last  preceding  election  in  said  legislative 
district  for  its  leading  candidates.  That  on 
the  IStb  day  of  September,  1906,  there  was 


held  at  tbe  various  precincts  in  tbe  said 
legislative  district,  In  pursuance  of  the  stat- 
ute, a  primary  election  for  the  purpose, 
among  other  things,  of  choosing  a  candi- 
date of  the  Republican  Party  for  said  office 
of  senator,  to  be  voted  for  at  the  general 
election  to  be  held  in  said  district  in  No- 
vember, 1906.  That  ballots  were  used,  as 
by  law  authorized,  by  certain  of  the  electors 
of  said  legislative  district  at  said  primary 
election,  and  that  this  affiant,  Virgil  B.  Sew- 
ard, said  Ostensoe,  and  said  Faulds  were 
each  voted  for  for  said  office  of  senator  at 
said  primary  election  by  certain  of  the  elect- 
ors voting  thereat  using  said  ballots.  That 
the  ballots  cast,  marked,  and  voted  for  said 
candidates  at  said  primary  election  were 
thereafter  counted  by  tbe  Judges  and  clerks 
of  election  apparently  in  the  manner  pro- 
vided by  law,  but  in  fact,  as  hereinafter 
stated,  In  violation  of  the  law,  equity,  and 
Justice,  and  in  fraud  of  the  affiant  and  the 
people  of  the  state  of  Minnesota.  That  there- 
after the  canvassing  boards  of  each  of  said 
counties  which  were  charged  with  the  duty, 
of  canvassing  the  primary  election  returns 
of  said  district  met  and  canvassed  tbe  re- 
turns of  said  primary  election  and  com- 
pleted their  said  canvass.  That  thereafter 
the  auditor  of  each  of  said  counties  certified 
to  the  Secretary  of  State  tbe  vote  as  shown 
by  the  report  of  said  canvassing  board  of 
each  of  said  counties  for  said  office  of  sen- 
ator, and  thereafter  the  state  canvassing 
board  opened  and  canvassed  the  returns  of 
said  primary  elections  so  made  to  the  Secre- 
tary of  State,  and  said  state  canvassing  board 
completed  its  canvass  on  October  6,  1900. 
That  tbe  state  canvassing  board  made  a 
return  and  certificate,  whereby  it  appears 
that  the  total  number  of  votes  cast  at  said 
election  in  said  legislative  district  for  each 
of  said  candidates  for  said  office  of  senator 
so  appearing  upon  the  said  ballote  were  as 
follows:  This  affiant  Marcus  Lauritsen, 
2,287;  Virgil  B.  Seward,  2,574;  Ole  Ostensoe, 
717;  Robert  Faulds,  274— total,  5,852;  and 
said  Virgil  B.  Seward  was  certified  by  said 
canvassing  board  to  be  the  nominee  of  said 
Republican  Party  for  said  office  to  be  voted 
for  at  tbe  general  election  to  be  held  In 
November,  1906,  and  the  auditors  of  said 
several  counties  were  so  notified  by  the  Sec- 
retary of  State.  That  in  said  several  reports 
of  said  Judges  and  clerks  and  said  canvass- 
ing boards  and  said  auditors  It  was  made  to 
appear  that  the  total  number  of  votes  cast 
In  Lincoln  county  for  said  Seward  was  281. 
for  this  affiant,  Lauritsen,  933,  for  said 
Ostensoe,  79,  and  for  said  Faulds,  118;  in 
Lyon  county  for  said  Seward  was  1,800, 
for  .  this  affiant,  Lauritsen,  753,  for  said 
Ostensoe,  186,  and  for  said  Faulds,  274;  and 
In  said  Yellow  Medicine  county  for  said 
Seward  493,  for  this  affiant,  Lauritsen,  601, 
for  said  Ostensoe,  252,  and  for  said  Faulds, 
53.  That  at  said  primary  election  in  each 
of  said   precincts   or   election   districts   at 
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least  Are  ballots,  aggregating  at  least  385 
ballots,  which  were  marked,  cast,  and  voted 
by  voters  of  said  legislative  district  duly 
qualified  to  vote  at  said  primary  election 
for  candidates  for  Republican  nomination 
for  this  affiant  as  Republican  candidate  for 
said  ofllce  of  senator  from  said  legislative 
district,  were  through  mistake,  inadvert- 
ence, Or  fraud  never  read  or  counted  by  said 
Judges  or  clerks  of  any  of  said  election  dis- 
tricts or  precincts,  or  by  said  canvassing 
boards  for  said  office,  and  that  at  said  pri- 
mary election  at  least  five  ballots  In  each 
of  said  election  districts  or  precincts,  ag- 
gregating at  least  385  ballots  which  were 
duly  marked,  cast,  and  voted  by  dtily  quali- 
fied electors  In  such  election  district,  were, 
through  mistake,  inadvertence,  or  fraud, 
wrongfully,  unlawfully,  and  fraudulently 
read  and  counted  by  the  clerks  and  Judges 
of  said  primary  election  In  each  of  said 
election  districts  or  precincts  as  having  been 
marked,  cast,  and  voted  for  said  Virgil  B. 
Seward,  said  Ostensoe,  or  said  Faulds  as 
candidates  for  nomination  by  said  Repub- 
lican Party  for  said  office  of  senator  at  said 
primary  election,  and  that  said  five  or  more 
ballots  in  each  of  said  election  districts  or 
precincts  so  read  and  counted  were  in  truth 
nnd  fact  not  so  marked,  cast,  and  voted  by 
said  electors  for  said  Virgil  B.  Seward,  said 
Ostensoe,  or  said  Faulds,  but  that  each  of 
said  ballots  were  marked,  cast,  and  voted 
by  said  electors  for  this  affiant.  That  the 
village  of  Marshall,  in  Lyon  county,  consists, 
nnd  consisted  at  said  primary  election,  of  two 
election  precincts  or  districts,  to  wit,  the 
Hi^teenth  Precinct,  including  the  First 
Ward  of  said  village,  and  the  Nineteenth, 
including  the  Second  Ward  of  said  village. 
That  the  returns  and  reports  of  the  Judges 
and  clerks  of  said  Eighteenth  Precinct  show 
that  there  were  cast,  voted,  and  counted  at 
said  primary  election  for  the  Republican 
nomination  for  said  office  of  senator  262 
votes,  of  which  29  were  for  this  affiant,  217 
for  Seward,  6  for  Ostensoe,  and  10  for 
Faulds,  and  the  returns  and  reports  for 
said  Nineteenth  Precinct  show  that  there 
were  cast,  voted,  and  counted  for  said  pri- 
mary election  for  the  Republican  nomination 
for  said  office  of  senator  260  votes,  of  which 
50  were  for  this  affiant,  218  for  Seward,  6 
for  Ostensoe,  and  11  for  Faulds,  and  said 
figures  also  appear  and  are  Included  in  the 
reports  and  the  conclusion  of  the  several 
canvassing  boards.  That  In  point  of  fact 
not  more  than  325  votes  were  cast  and  voted 
for  the  candidates  for  the  Republican  nom- 
ination for  senator  in  said  two  precincts  by 
voters  qualified  to  yote  at  said  primary 
election,  and  that  the  balance  of  the  tote 
marked,  voted,  cast,  and  counted  in  said 
two  precincts,  and  each  of  them,  were  cast 
by  persons  who  v/ere  not  qualified  to  vote 
thereat  at  all,  in  that  they  were  not  at  the 
time  residents  of  the  said  election  districts 
or  precincts  In  which  they  respectively  voted. 


and  never  have  been.  That  the  election  Judges 
and  clerks  knew  at  the  time  said  persons 
not  so  qualified  marked,  cast,  and  voted 
their  ballot,  and  when  said  election  Judges 
and  clerks  accepted  their  ballot  so  marked 
and  cast,  that  they  were  not,  and  each  of 
them  was  not,  qualified,  and  that  said 
election  Judges  and  clerks  knowingly  and 
fraudulently  conspired  and  connived  with  the 
friends,  agents,  supporters,  and  promoters 
of  said  Seward  to  permit  and  procure  said 
persons  not  so  qualified  to  vote  at  said  pri- 
mary election,  to  the  end  that  the  vote  of 
said  Seward  might  be  Increased  beyond  the 
number  legally  cast  for  him  at  said  election. 
That  whether  the  said  Seward  was  himself 
cognizant  of  the  fraudulent  methods  pur- 
sued, and  consented  thereto  and  co-operated 
therein,  this  affiant  Is  unable  to  state,  but 
he  does  state  that  many  of  the  friends, 
agents,  and  supporters  of  said  Seward  were 
cog^nizant  thereof,  connected  therewith,  and 
co-operated  therein.  That  to  fraudulently  In- 
crease the  voters  at  said  primary  election, 
persons  under  age,  or  temporarily  sojourn- 
ing in  said  village,  or  passing  through  said 
village,  not  residents  thereof,  and  known  to 
said  Judges  and  clerks  and  friends  and  sup- 
porters of  said  Seward  not  to  be,  were  in- 
duced to  go  to  the  polling  places  In  said 
precincts,  to  register  thereat,  to  take  Re- 
publican ballots,  and  urged  to  vote  for  said 
Seward  for  the  nomination  for  said  senator. 
That  such  persons,  to  the  number  hereinafter 
stated,  did  vote  at  the  said  primary  elec- 
tion, using  the  Republican  ballots.  That 
this  affiant  had  no  knowledge  of  the  method 
so  being  pursued  until  long  after  said  elec- 
tion was  completed,  and  has  no  knowledge 
as  to  how  said  persons  so  improperly  voting 
actually  did  vote^  except  from  the  fact  that 
their  fraudulent  conduct  was  at  the  instance 
of  the  said  friends,  agents,  and  supporters 
of  said  Seward,  and  that  therefore  they 
and  all  of  them  probably  voted  tor  said 
Seward.  That  said  persons  have  since  for 
the  most  part  disappeared,  and  their  where- 
abouts cannot  be  located,  and  that  it  Is  im- 
possible to  learn  or  tell  positively  for  whom 
they  voted,  or  to  ascertain  the  true  tawful 
vote  at  said  primary  election  for  the  Bepnbli- 
can  nomination  for  said  office  of  senator. 
That  had  It  not  been  for  the  aforesaid  wrong- 
ful and  unlawful  acts  of  said  clerks  and 
Judges  of  election,  due  to  inadvertence  or 
mistake,  as  before  said,  and  for  the  fraudu- 
lent and  improper  conduct  of  .said  Judges 
and  clerks  and  said  friends,  agents,  and 
supporters  of  said  Seward  in  procuring  and 
accepting  the  ballots  of  said  persons  not  so 
qualified  to  vote  at  said  primary  election, 
this  affiant  would  have  received,  and  there 
would  have  been  counted,  canvassed,  and 
certified  and  canvassed  for  him  a  higher 
and  greater  number  of  votes  tlian  were 
counted,  canvassed,  or  certified,  as  afore- 
said, for  said  Virgil  B.  Seward.    That  bc- 
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cause  of  said  nnlawfal,  wrongful,  and  fraud- 
ulent acts  of  said  judges  and  cleiiu  of  said 
primary  election,  whether  cansed  by  Inad- 
vertence, mistake,  or  fraud,  this  affiant  has 
been  and  will  be  deprived  of  his  privilege 
and  right  to  have  his  name  placed  and  print- 
ed upon  the  official  ballot,  to  be  voted  for 
as  a  nominee  of  the  Republican  Party  for 
said  office  of  senator  at  the  ensuing  general 
election,  and  unless  restrained  by  the  order 
of  this  court  the  county  auditor  of  each 
of  said  counties  will  place  the  name  of  said 
Virgil  B.  Seward  upon  the  official  ballot  aa 
the  Republican  nominee  for  said  office,  to 
be  voted  for  at  said  general  election.  That 
this  affiant  desires  and  Intends  to  contest  the 
alleged  election  of  said  Virgil  B.  Seward 
as  nominee  of  said  Republican  Party  for 
said  office,  as  determined  and  certified  by 
said  state  canvassing  board,  and  to  that 
end  does  make  this  affidavit.  That  to  make 
said  contest  and  to  properly  prosecute  the 
same  it  Is  requisite,  necessary,  and  proper 
that  an  examination,  inspection,  and  recount 
of  the  ballots  cast  in  each  of  the  precincts 
or  election  districts  In  said  Seventeenth 
liegislatlve  District  should  be  had  and  made, 
and  for  that  purpose  that  a  referee  or  ref- 
erees should  be  appointed  by  the  court,  and 
that  the  county  auditor  of  each  of  the  said 
counties  should  be  restrained  from  placing 
the  name  of  the  said  Virgil  B.  Seward  on 
the  official  ballot  for  said  office  In  the  elec- 
tion to  be  held  as  aforesaid  in  November, 
1906,  and  that  because  of  the  limited  time 
for  presenting  the  evidence  In  said  matter 
such  examination.  Inspection,  and  recount 
should  begin  with  said  Lyon  county.  Where- 
fore the  affiant  prays  the  order  and  the  leave 
of  the  court:  (1)  That  the  ballots  cast  In 
each  of  the  election  districts  of  the  said 
Seventeenth  Legislative  District  of  the  state 
of  Minnesota  at  the  said  primary  election 
may  be  examined.  Inspected,  and  recounted, 
and  to  tliat  end  a  referee  or  referees  be 
appointed  by  said  court  with  full  power  in 
the  premises.  (2)  That  the  said  Vh-gil  B. 
Seward  be  required  to  appear  and  abide 
the  order  of  the  court  herein,  and  that  a  time 
and  place  be  fixed  when  evidence  may  be 
presented  in  support  of  the  allegations  here- 
of, and  that  on  such  evidence  the  votes  cast 
in  the  Eighteenth  and  Nineteenth  Precincts 
of  said  Lyon  county  for  the  Republican 
nomination  for  senator  be  rejected.  (3)  That 
the  county  auditors  of  each  of  the  said 
counties  be  restrained  and  enjoined  from 
printing  or  placing  the  name  of  the  said 
Virgil  B.  Seward  as  a  candidate  of  the  Re- 
publican Party  for  said  nomination  for  said 
office  of  senator  from  the  said  legislative 
district  upon  the  ballots  to  be  used  at  the 
general  election  to  be  held  in  November, 
1900,  and  that  eich  of  said  county  auditors 
be  directed  to  place  and  print  the  name 
of  this  affiant  upon  said  ballots  for  said  office 
t»  be  voted  on  at  the  suid  general  election. 


(4)  That  this  affiant  have  other  and  further 
relief  In  the  premises  as  may  be  just. 

Ambrose  Tlghe,  for  contestant  Thos.  B. 
Davis,  for  contestee 

ELLIOTT,  J.  (after  stating  the  facts). 
This  Is  an  application  made  directly  to  the 
Supreme  Court  under  a  statute  which  in  ex- 
press terms  confers  upon  the  court  original 
jurisdiction  to  hear  and  determine  election 
contests.  The  petitioner  by  his  allegations 
has  brought  himself  clearly  within  the  provi- 
sions of  the  statute,  and  the  court  has  ju- 
risdiction to  grant  the  relief  sought,  providing 
the  Legislature  had  the  power  to  confer  it 
Rev.  St  190S,  (  202,  provides:  "Review  by 
Courts.  Whenever  It  shall  be  made  to  ap- 
pear'by  affidavit  to  any  judge  of  the  Supreme 
Court  or  to  a  jndge  of  the  district  court  of 
the  proper  county,  that  an  error  or  omission 
has  occurred  or  is  about  to  occur  In  the  pla- 
cing of  any  name  on  the  primary  election  bal- 
lot or  any  error  has  been,  or  Is  about  to  be 
committed  in  the  printing  of  sncb  ballot  or 
that  any  wrongful  act  has  been  or  is  about 
to  be  done  by  any  election  judge  or  clerk  of 
a  primary  election,  county  auditor,  canvass- 
ing board,  member  thereof,  or  other  person 
charged  with  any  duty  concerning  the  pri- 
mary election,  or  that  any  neglect  of  duty  hny 
occurred,  or  is  about  to  occur,  such  judge 
shall  order  the  officer  or  person  charged  with 
such  neglect  or  wrong  to  forthwith  correct 
the  error,  desist  from  the  wrongful  act  or 
perform  tb6  duty,  or  forthwith  show  cause 
why  he  should  not  do  so.  Failure  to  obey 
the  order  of  sncb  jndge  shall  be  contempt  of 
court 

"Sec.  208.  Contests  for  Nomination.  Any 
candidate  at  a  primary  election  desiring  to 
contest  the  nomination  of  another  candidate 
for  the  same  office  may  proceed  by  affidavit 
within  five  days  after  the  completion  of  the 
canvass,  as  specified  In  section  202;  and  the 
contestee  shall  be  required  by  the  order  of 
such  judge  to  appear  and  abide  the  further 
order  of  the  court  made  therein." 

The  Supreme  Court  of  the  state  la  a  con- 
stitutional appellate  court  with  original  ju- 
risdiction only  in  the  particular  Instances  in 
which  It  Is  expressly  authorized  by  the  Con- 
stitution. Its  appellate  jurisdiction  Is  gener- 
al and  unrestricted;  its  original  jurisdiction 
is  special,  and  restricted.  The  general  policy 
which  was  embodied  by  the  people  in  that  In- 
strument is  apparent  upon  the  slightest  con- 
sideration. The  judicial  system  created  by 
the  Constitution  rests  upon  the  theory  that 
general  original  jurisdiction  is  vested  in  the 
district  courts,  which  have  succeeded  historic- 
ally to  the  ancient  English  Court  of  King's 
Bench.  In  these  and  inferior  courts  of  origi- 
nal jurisdiction  all  cases  are  supposed  to  be 
heard  and  determined  in  the  first  instance. 
Over  and  above  these  courts  is  placed  an  ap- 
pellate court  charged  with  the  power  of 
supervision,  review,  and  cassation.    The  or- 
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ganlzation  and  coDStltQtion  of  tbat  coart  1b 
adapted  primarily  to  the  work  of  review  only. 
But  under  every  aystem  contlngenclea  will 
arise  which  call  for  the  peremptory  and 
prompt  relief  which  only  a  court  of  final 
resort  can  grant  Under  the  English  system, 
these  instances  were  provided  for  by  the 
King's  prerogative,  by  means  of  which  relief 
was  granted  in  casee  where  the  ordinary 
courts  were  powerless,  and  no  other  ade- 
quate remedy  was  provided.  In  the  course 
of  time  this  great  prerogative  power  came 
to  be  exercised  by  means  of  certain  remedial 
writs,  Issuing  in  the  King's  name  out  of  the 
court  in  which  the  King  theoretically  Y>r  in 
fact  was  always  present  Recognizing  the  oc- 
casional necessity  for  such  extraordinary  pro- 
ceedings, the  framers  of  the  Ckinstltutlon 
provided  that  the  Supreme  Court  "shall  have 
original  Jurisdiction  in  such  remedial  cases 
as  may  be  prescribed  by  law,  and  appellate 
Jurisdiction  In  all  cases  both  in  law  and 
equity,  bat  there  shall  be  no  trial  by  Jury  in 
said  court"  Ck>n8t  art  6,  t  2.  The  Legis- 
lature is  thus  authorized  to  confer  original 
Jurisdiction  upon  the  Supreme  Court  in  re- 
medial cases,  subject  to  the  limitation  that 
there  shall  be  no  trial  by  Jury.  It  can  confer 
original  Jurisdiction  in  no  other  cases.  The 
word  "remedial,"  as  applied  to  statutes,  is 
commonly  given  a  very  extended  meaning, 
and  made  to  include  all  such  as  are  enacted 
from  time  to  time  to  supply  the  defects  of 
the  existing  law,  whether  arising  from  the 
inevitable  imperfections  of  human  legislation, 
from  change  of  circumstances,  from  mistake, 
or  from  any  other  cause.  But  it  is  apparent 
that  the  word  is  not  used  in  this  connection 
In  the  Constitution.  As  said  by  Chief  Jus- 
tice Ollflllan  in  State  v.  Ballway  Co.,  S6  Minn. 
222,  28  N.  W.  246:  "It  is  evident  that  the 
term  'remedial  cases'  has  here  but  a  limited 
signification,  and  cannot  extend  to  all  reme- 
dies for  wrongs;  for  a  very  Important  part 
of  the  machinery  to  administer  such  remedies 
in  most  cases,  to  wit,  the  Jury,  is  withheld 
from  the  court  It  has  been  the  understand- 
ing of  the  court,  as  we  think,  from  the  be- 
ginning, and  we  think  also  of  the  bar,  as  it 
evidentiy  has  been  of  the  Legislature,  that 
the  cases  Intended  by  the  term  'remedial 
cases'  are  those  where  the  r«uedy  is  afford- 
ed summarily  through  certain  extraordinary 
writs,  such  as  prohibition,  mandamus,  cer- 
tiorari, and  quo  warranto.  Any  great  or  iesg 
extensive  meaning  could  hardly  have  been  giv- 
en to  the  term  without  making  it  so  indefi- 
nite as  to  make  it  difficult  to  say  what  it 
means.  We  are  satisfied  that  this  is  the 
sense  in  wUch  the  term  is  used  in  the  Oon- 
atltntlon."  In  State  v.  Thresher  Co.,  40  Minn. 
aT  41  N.  W.  1021,  8  L.  R.  A.  510,  Mr.  Jus- 
Hr«'  Mitchell  said:  "It  must  therefore  be  con- 
Sdered  as  settled  that  the  'remedial  cases'  of 
hinh  the  Legislature  may  give  this  court 
"t'i",  lurlsdlction  Include  all  those  special 
or  Sraordinary  proceedings  under  what  are 


usually  called  'original  remedial  writs,'  sucti 
as  habeas  corpus,  mandamus,  prohibition,  quo 
warranto,  and  the  like,  of  which  the  Constitu- 
tions of  most  states,  for  reasons  of  public 
policy  and  convenience,  give  original  Juris- 
diction to   their  highest  appellate   courts." 
The  contention  Is  that  the  proceeding  wbicti 
is  authorized  by  the  provisions  of  the  Ke- 
vised  Laws  above  quoted  is  in  sutMtance  and 
effect  a   mandamus  proceeding,   and   bence 
within  the  constitutional  grant  of  original  Ju- 
risdiction.   But  the  petitioner  is  seeking  tlie 
order  for  a  purpose  in  aid  of  which  manda- 
mus would  not  issue  at  common  law  or  under 
the  established  practice  In  this  state.     Tbe 
Constitution  only  authorizes  the  Legislature 
to  confer  upon  the  Supreme  Court  original 
Jurisdiction  In  cases  in  which  the  remedy  by 
mandamus   would   have   been   available    at 
common  law.    It  is  elementary  that  wonU 
and  terms  which  have  a  technical  and  def- 
inite meaning  must  be  taken  in  the  sense 
in  which  they  were  understood  at  the  time 
when  they  were  introduced  into  the  instra- 
ment    Manly  v.  State,  7  Md.  135 ;  Miller  v. 
Dunn,  72  Cal.  462,  14  Paa  27,  1  Am.  8t  Hep. 
67;  Barnard  v.  Taggart  66  N.  H.  362,  29  AtU 
1027,  26  L.  R.  A.  613.    Thus  the  trial  by  Jury, 
which  is  secured  by  the  Constitution  of  the 
United  States  to  a  citizen  who  is  charged 
with  a  crime,  is  tbe  Jury  trial  as  it  was 
known  to  the  common  law  and  as  it  prevail- 
ed when  the  people  adopted  the  particular 
constitutional  provision.    Any  attempt  of  a 
Legislature  to  deprive  a  defendant  of  a  Jury 
trial  as  it  was  known  at  the  common  law, 
by  the  substitution  of  a  trial  by  a  differently 
constituted  tribunal,  although  called  a  Jur.v, 
is  Ineffectual.    State  v.   Everett,   14  Minn. 
439  (Gil.  330) ;  State  v.  Minn.  Thresher  Mfg. 
Co.,  40  Minn.  213,  216,  41  N.  W.  1021,  3  L. 
R.  A.  510;  Thompson  v.  Utah,  170  U.  S.  343, 
18  Sup.  Ct  620,  42  L.  Ed.  1061 ;  Opinion  of 
the  Justices,  41  N.  H.  651.    Upon  the  same 
principle  of  construction  we  must  bold  that 
the  Legislature  has  no  constitutional  power 
to  require  this  court  to  exercise  original  Ju- 
risdiction through  mandamus  proceedings  in 
cases  In  which  mandamus  was  not  the  prop- 
er remedy  at  common  law  as  understood  and 
determined  when  the  Constitution  was  adopt- 
ed.   It  was  at  that  time  thoroughly  settled 
that  mandamus  was  not  a  creative  remedy. 
It  did  not  call  Into  existence  any  new  lia- 
bility or  duty,  and  never  commanded  the  per- 
formance of  an  act  which  was  unauthorized 
in  the  absence  of  the  writ    The  origin  of 
this   ancient   writ  is   very  obscure.    It  has 
uudergone  many  changes  during  the  genera- 
tions in  which  it  has  been  in  use.    It  was 
originally  a  high  prerogative  writ,  and  the 
King's  prerogative  was  part  of  tbe  common 
law   of  England.     It  was  the  aggregate  of 
the  King's  special  powers  and  privileges! — • 
what  Bracton  calls  privilegla  regis,  and  Brit- 
ton  le  droit  le  roy — ^the  personal  rights  or 
powers    of   supreme    character    exercisable 
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witbout  qaeetlon  and  without  reBponaibiUty. 
10  EInc.  of  tbe  Laws  of  Eingland,  811.  In 
the  beginning  the  King  doubtless  sent  bis 
signet  ring  to  attest  tbe  authority  of  his  ver- 
bal message  of  command.  The  earliest  writs 
were  In  tbe  form  of  letters  missive,  and  were 
mere  personal  commands.  They  were  writs 
of  direction,  created  and  enforced  by  au- 
thority of  the  royal  wUi  —  vobis  mandamus. 
Tbe  command  was  a  law  in  itself,  from  wblcb 
there  was  no  appeal.  It  was  not  only  de- 
claratory of  a  duty  under  an  existing  law, 
but  was  a  law  in  itself.  It  created  tbe  law 
and  imposed  the  dnty,  the  performance  of 
wbicb  it  commanded.  In  time  there  came 
bito  use  a  Judicial  writ  of  mandamus,  wbicb 
Issued  In  tbe  King's  name  out  of  tbe  Court 
of  King's  Bench,  and  which  gradually  sup- 
planted the  old  personal  command  of  tbe 
sovereign.  By  tbe  end  of  the  relgu  of  E^d- 
ward  I,  this  form  of  mandamus  was  in  com- 
mon use  In  aid  of  the  police  power  of  the 
kingdom.  Its  proper  use  was  settled  in  Eng- 
land long  prior  to  tbe  time  when  the  common 
law  passed  to  America.  Rex  v.  Askew,  4 
Burr.  2186,  16  Eng.  Rul.  Gas.  760,  Ann.  See, 
abo.  the  cases  cited  in  a  note  to  Beg.  v.  Lord 
Commn.,  16  Eng.  Rul.  Cas.  785.  It  is  describ- 
ed by  Lord  Mansfield  in  Rex  v.  Barker,  8 
Bnrr.  1265  (1762)  and  a  little  later  Black- 
stone  wrote:  "A  writ  of  mandamus  is  a  com- 
mand Issuing  in  the  King's  name  from  the 
Court  of  King's  Bench,  and  directed  to  any 
person,  corporation,  or  inferior  court  of  ju- 
dicature within  tlie  Kiflg's  domains,  requir- 
iog  them  to  do  some  particular  thing  therein 
specified  which  appertained  to  their  office 
and  duty,  and  wbicb  the  Court  of  King's 
Bench  bad  previously  determined  or  at  least 
(cpposed  to  be  consonant  to  right  and  Jus- 
tice." Blackstone,  Comm.  Bk.  8,  p.  110.  By 
this  time  the  arbitrary  featmes  of  tbe  writ 
had  disappeared.  It  no  longer  created  a 
duty,  but  was  based  upon  law  existing  dehors 
the  writ  Tbe  prerogative  form  was  still 
pieserved,  and  under  English  law,  even  since 
the  enactment  of  tbe  common  law  procedure 
act  of  1854  and  the  Judicature  act  of  1873, 
a  distinction  has  been  made  between  the  pre- 
rogative writ  and  the  action  of  mandamus 
which  is  authorized  by  tbe  statute.  Reg.  v. 
Lamboum  Valley  By.  Co.,  22  Q.  B.  D.  463; 
Qlossop  V.  Heston  ft  Co.  Local  Board  (1879) 
12  Ch.  D.  102.  In  this  country  the  form  of  a 
prerogative  writ  is  still  preserved,  although 
l>ecaase  of  car  form  of  government  this  baa 
ceased  to  have  any  particular  importance. 

When  our  Constitution  was  adopted,  the 
writ  of  mandamus  was  granted  only  in  cer- 
tain well-defined  cases.  It  Issued  only  to 
command  and  compel  tbe  performance  of 
clearly  defined  duties  which  were  already 
pre8cril>ed  by  law.  8  Enc.  of  the  Laws  of 
England,  p.  96,  and  cases  there  cited.  "Tbe 
proHent  existence  of  a  legal  right  or  obliga- 
tion Is  tbe  foundation  of  every  writ  of  man- 
damus."   Lord  Campbell,   Ex  parte  Napier 


(1862)  18  Q.  B.  (Xa.  No  new  dutj  was 
created  by  tbe  writ;  It  was  neither  a  law 
nor  tbe  source  of  law;  It  never  commanded 
tbe  performance  of  an  act  wbicb  was  un- 
authorized in  tbe  absence  of  the  writ  Its 
office  was  to  compel  tbe  performance  of  a 
plain  and  positive  existing  duty,  and  it  is- 
sued  only  upon  the  application  of  one  who 
bad  a  clear  right  to  demand  the  performance 
of  such  duty.  It  Issued  only  to  compel  a 
party  to  do  that  which  It  was  his  duty  to  do 
without  the  command  of  tbe  writ,  and  tbe 
obligation  bad  to  be  both  peremptory  and 
clearly  defined.  By  It  Judicial  powers  were 
set  in  motion  and  the  performance  of  ad- 
ministrative duties  compelled.  Marbury  v. 
Madison,  1  Orancb  (U.  S.)  137,  2  L.  Ed.  60; 
Kendall  v.  U.  S.,  12  Pet  (U.  S.)  524,  9 
L.  Ed.  1181,  10  L.  Kd.  817;  Kentucky  v. 
Bontwell,  13  Wall.  (U.  S.)  626,  20  U  Ed. 
031;  Ex  parte  Cutting,  94  U.  S.  20,  24  L 
Ed.  49;  Boynton  v.  Blaine,  139  U.  S.  819, 
11  Sup.  Ct  607,  35  L.  Ed.  183;  Unit- 
ed States  V.  Lamont,  166  V.  8.  906.  15  Sup. 
Ct  97,  39  L.  Ed.  160;  Roberts  v.  U.  S.,  176  U. 
S.  229,  20  Sup.  Ct  376,  44  L.  Ed.  443;  La 
Orange  v.  State  Treasurer,  24  Mich.  468; 
People  v.  Campbell,  72  N.  Y.  49«;  People  v. 
Board,  107  N.  Y.  235;  13  N.  E.  920;  People  v. 
Newton,  112  N.  Y.  396,  19  N.  E.  881,  3  L.  R.  A. 
174;  Ex  parte  Railway  C!o.,  121  N.  Y.  536,  24 
N.  E.  961,  9  L  R.  A.  124;  People  v.  Chicago, 
193  111.  607,  62  N.  E.  179,  68  L.  R.  A.  853, 
and  note:  State  v.  Whiteside  (S.  C.)  9  S.  B. 
661,  3  L  R.  A.  777,  and  cases  cited  in  note 
thereto.  Thus  a  railway  company  sought  tbe 
writ  of  mandamus  to  compel  a  board  of 
public  works  to  issue  a  permit  authorizing 
it  to  open  a  street  for  tbe  purpose  of  sul)- 
stltutlng  electric  power  for  horse  power,  bat 
It  was  denied  because  It  was  not  clear  that 
the  existing  law  made  it  tbe  duty  of  the 
commissioners  to  Issue  tbe  permit  People 
V.  Newton,  112  N.  Y.  396,  19  N.  E.  831,  3 
L.  R.  A.  174.  Thereafter  tbe  Legislature 
passed  a  statute  which  expressly  imposed 
this  duty  upon  tbe  commissioners  and  upon 
a  new  application  a  writ  of  mandamus  issued 
to  compel  performance  of  the  duty  thus  clear- 
ly imposed  by  tbe  statute.  Ex  parte  Rail* 
way  Co.,  121  N.  Y.  536,  24  N.  E.  951,  9  L. 
R.  A.  124. 

It  thus  appears  that  tbe  mere  fact  that  a 
person  claims  legal  rights  and  that  he  is 
entitled  to  have  bis  rights  determined  in 
a  legal  proceeding  does  not  entitle  tiim  to  in- 
voke the  extraordinary  remedy  provided  by 
tbe  writ  of  mandamus.  Tbe  distinction  be- 
tween cases  which  are  triable  in  ordinary 
actions  or  in  special  statutory  proceedings 
and  those  which  may  be  tried  in  mandamus 
proceedings  is  illustrated  by  tbe  provisions 
of  the  statute  under  which  the  petitioner 
is  proceeding.  Section  202  provides  for  cases 
in  which  mandamus  Is  the  proper  remedy. 
The  error,  wrong,  or  neglect  of  duty  which 
Is  there  referred  to  relates  to  duties  wbicb 
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are  clearly  defined  by  existing  law.  It  Is 
the  clear  and  unquestioned  duty  of  tbe  of- 
ficer to  do  or  not  to  do  the  act,  without 
reference  to  any  order  or  writ  of  any  court 
Cpou  an  application  duly  made,  tbe  statute 
requires  tbe  court  to  Issue  an  order,  which 
may  be  treated,  in  effect,  as  an  alternative 
writ  of  mandamus,  requiring  tbe  offtcial  to 
omit  to  do  what  tbe  law  forbids,  or  to  do 
what  tbe  law  already  conunands.  It  Is  Im- 
material what  name  tbe  Legislature  gives  to 
the  proceeding.  It  provides  for  a  remedial 
case,  within  tbe  meaning  of  tbe  words  as 
used  in  the  Constitution,  and  original  Juris- 
diction therein  may  properly  be  conferred 
upon  tbe  Supreme  C!ourt 

But  section  203  in  express  words  provides 
for  the  institution  of  and  procedure  for  the 
trial  of  on  election  contest  Mandamus  Is 
not,  and  never  was,  tbe  appropriate  proce- 
dure for  tbe  trial  of  an  election  contest. 
This  petitioner  seeks  the  order  of  the  court 
to  compel  certain  persons  and  officials  to 
do  what  tbey  have  no  legal  right  to  do  with- 
out tbe  order  of  the  court.  Mandamus  will 
issue  to  compel  a  certificate  of  election  to 
issue  upon  tbe  returns,  in  accordance  with 
a  decision  made  by  the  proper  body;  but 
when  It  becomes  necessarj'  to  go  beyond  the 
returns,  and  consider  questions  touching  the 
legality  of  elections,  or  of  fraud,  illegal  vot- 
ing, or  the  like,  mandamus  Is  not  the  proper 
action,  and  It  Is  necessary  to  resort  to  quo 
warranto,  or  such  statutory  proceedings  as 
may  be  provided  on  such  occasions.  Mc- 
Grary,  Elections  (4th  Ed.)  i  398,  citing  State 
V.  Churchill.  15  Minn.  456  (Oil.  869).  Tbe 
statute  now  under  consideration  has  provided 
a  full  and  adequate  remedy  for  tbe  trial  of 
such  contests.  Section  202  provides  for  an 
application  to  either  the  district  or  Supreme 
Court,  and  there  is  no  doubt  that  tbe  Legis- 
lature has  full  power  to  confer  original  ju- 
risdiction for  the  purposes  therein  referred 
to  upon  either  court  It  Is  equally  clear 
that  the  Legislature  may  authorize  and  direct 
the  district  courts  to  hear  and  determine 
election  contests  referred  to  in  section  203 
by  means  of  the  procedure  provided  for  in 
section  202,  but  the  Su))reme  Court  can  be 
authorized  and  directed  to  entertain  original 
Jurisdiction  only  in  tbe  remedial  cases  re- 
ferred to  In  tbe  Constitution.  These  words, 
according  to  tbe  established  rule,  refer  only 
to  tbe  extraordinary  writs,  such  as  manda-' 
mus,  quo  warranto,  and  tbe  like.  The  pro- 
ceeding authorized  by  sections  202  and  203 
Is  either  an  ordinary  action,  or  a  proceeding 
In  the  nature  of  mandamus.  If  the  former, 
original  jurisdiction  to  entertain  It  cannot, 
under  the  Constitution,  be  conferred  upon 
tbe  Supreme  Court.  If  the  latter.  It  is  not 
a  case  properly  determinable  by  a  writ  of 
mandamus,  as  that  writ  was  understood 
when  the  Constitution  was  adopted,  and  has 
since  been  universally  and  consistently  used. 
If  the  Legislature  may  confer  upon  the  Su- 


preme Court  original  Jurisdiction  In  ordinary 
actions  by  merely  authorizing  them  to  be 
tried  In  an  action  of  mandamus,  it  may.  b>' 
the  mere  expansion  of  the  definition,  confer 
original  Jurisdiction  to  try  at  least  any  civil 
action  which  may  be  tried  without  a  Jury. 
This  cannot  have  been  the  purpose  of  tbe 
framers  of  the  Con8tltuti9n  or  of  the  people 
by  whom  it  was  adopted.  We  therefore  hold 
that  section  203,  in  so  far  as  it  attempts  to 
confer  upon  the  Supreme  Court  original  Jn- 
rlsdictlou  to  hear  and  determine  election 
contests.  Is  unconstitutional  and  Invalitl. 
Tbe  application  must  be  made,  in  tbe  first 
Instance,  to  the  district  court,  and,  after 
the  issues  have  been  there  beard  and  de- 
termined, tbe  proceedings  will  be  subject  to 
review  on  appeal. 
Proceedings  dismissed. 


TOZER    et   al    v.    OCEAN    ACCIDENT    & 
QUARANTX  CORP. 
(Supreme  Court  of  Minnesota.    Nov.  2,  1906.) 

1.  IHSURAPJCK  —  INPEMNITT  iRSUBAStCK  —  AC- 
TION ON  Policy. 

Evidence  sufficient  to  sustain  the  allega- 
tions of  tbe  complaint,  which  upon  a  former 
appeal  was  held  to  state  a  cause  of  action.  108 
N.  W.  509,  94  Minn.  478. 

2.  S'AM&— RlTLINOS  ON  EVIDEHCX. 

Certain  assignments  of  error  reviewed,  and 
found  to  contain  no  error. 

(Syllabus  by  the  Court) 

Appeal  from  District  (3ourt,  Washington 
County;   F.  M.  Crosby,  Judge. 

Action  by  Fred  Tozer  and  David  Tozer.  Jr., 
as  administrators,  etc.,  of  David  Tozer, 
against  the  Ocean  Accident  &  Guaranty  Com- 
pany. Verdict  for  plaintiffs.  From  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed. 


Morton  Barrows,  for  appellant  J.  N. 
Searles,  for  respondents. 

LEWIS,  J.  Upon  a  former  appeal  the  com- 
plaint in  this  action  was  under  considera- 
tion, and  It  was  then  held  that  a  cause  of 
action  was  stated  showing  appellant's  liabil- 
ity upon  the  indemnity  contract  upon  the 
ground  of  equitable  estoppel.  Tbe  principal 
facts  elicited  at  the  trial  are  similar  to 
those  set  out  in  the  complaint  and  consider- 
ed in  a  former  appeal,  and  need  not  be  re- 
peated here.  94  Minn.  478,  103  N.  W.  509. 
Respondents  secured  a  verdict  of  $5,000, 
with  interest  As  stated  in  the  fonner  opin- 
ion, the  action  was  founded  upon  the  theory 
that,  conceding  appellant  company  was  not 
bound,  as  a  matter  of  law,  by  the  terms  of 
its  indemnity  contract  (young  Perry  hav- 
ing been  employed  contrary  to  the  laws  of 
the  state,  and  such  cases  having  been  ex- 
empted from  tbe  terms  of  the  contract),  yet 
the  parties  had  assumed  that  the  contract 
did  obligate  appellant  to  the  extent  of  $5,000 
In  case  judgment  should  be  recovered  against 
respondents  for  that  amount;  that  tne  con- 
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€luct  of  the  litigation  having  been  turned 
orer  to  appellant,  and  appellant  baving  tak- 
en charge  of  and  conducted  the  case  to  Its 
termination,  It  was  estopped  from  thereafter 
dcnfing  Its  liability  on  the  Indemnity  con- 
tract 

Upon  this  appeal  appellant  presents  several 
assignments  of  error  directed  to  the  charge 
of  the  court  and  the  reception  of  erldence,  but 
we  find  no  error  In  the  case.  As  to  whether 
the  evidence  was  suflSdent  to  support  the 
Tcrdlct,  it  is  only  necessary  to  refer  to  what 
the  real  Issue  was  and  to  the  main  facts 
relied  upon  by  respondents.  Whether  there 
was,  as  a  matter  of  law,  liability  upon  the 
indemnity  contract,  is  not  the  turning  Ques- 
tion in  the  case.  Both  appellant  and  respond- 
eatB  proceeded  upon  the  basis  that  there 
was  such  a  liability,  and,  if  appellant  did 
not  in  fact  regard  Itself  as  liable  under 
the  contract,  then,  for  reasons  of  its  own, 
it  did  not  choose  to  assert  those  rights,  or 
insist  npon  Its  nonliability.  As  stated  in 
the  former  opinion,  three  courses  were  open 
to  appellant.  It  might  have  announced  its 
position  at  once,  and  Informed  respondents 
that  It  was  not  liable.  It  might  have  taken 
charge  of  the  litigation  under  an  agreement 
with  respondents  that  It  was  for  their  bene- 
fit bat  with  the  understanding  that  appel- 
lant was  not  bound  by  the  result,  and  did 
not  recognize  Its  liability  under  the  indem- 
nity contract  by  so  doing ;  or  it  might  have 
taken  entire  charge  of  the  litigation  for  pur- 
poses of  Its  own,  waiving  all  questions  as 
to  its  liability.  The  whole  transaction,  from 
b^Innlng  to  end,  proceeded  npon  one  theory 
alone,  viz.,  appellant,  for  reasons  best  known 
to  itself,  did  not  see  fit  to  question  its  liabil- 
ity, and  gave  respondents  so  to  understand. 
The  evidence  satisfactorily  establlsheB  that 
appellant  never  Intended  to  raise  any  ques- 
Uon  as  to  Its  liability:  that  it  did  Intend 
to  be  bound  by  the  indemnity  contract  and 
pay  respondents  the  amount  of  $5,000  .  in 
case  Judgment  should  be  rendered  against 
him  for  that  amount;  and  that  respondents 
so  nndersfood,  acquiesced,  and  proceeded. 
Sncb  being  the  Issue,  and  the  evidence  be- 
ing ample  to  support  It,  much  that  is  dis- 
cussed by  appellant  becomes  Immaterial. 
Whether  respondents  would  have  suffered 
greater  damage  If  they  had  made  their  own 
defense,  and  bad  proceeded  upon  the  theory 
that  the  Indemnity'  policy  did  not  protect 
them,  Is  not  material.  If  the  policy  was 
in  force,  then  the  measure  of  damages  was 
as  therein  provided. 

Fourth  assignment  During  the  examina- 
tion of  respondent  he  was  asked  whether  or 
not  be  understood  that  the  claim  for  damages 
was  one  that  came  within  the  terms  of  the 
Indemnity  contract.  This  was  objected  to 
as  immaterial,  objection  overruled,  and  the 
witness  answered  "Xes."  Objection  to  the 
question  is  urged  upon  the  ground  that  iu- 
asmoch  as  It  appears,  as  a  matter  of  law, 
that  there  was  no  liability  on  the  part  of 


appellant  under  the  Indemnity  contract  it 
was  Immaterial  what  respondent  thought 
about  It  It  Is  true  that  what  respondent 
may  have  understood  would  not  c&auge  the 
legal  significance  of  the  contract,  but  his 
understanding  of  what  was  said  and  done  as 
between  him  and  appellant  was  material  as 
bearing  upon  the  question  at  issue. 

Fifth  assignment  Respondent  was  also 
asked  whether  or  not  he  would  have  settlcil 
the  claim  for  $5,000  had  appellant  notified 
him  that  such  an  offer  had  been  made  on 
behalf  of  the  injured  boy.  This  was  object- 
ed to  as  immaterial,  but  the  answer  was 
permitted  over  objection.  We  think  the  tes- 
timony was  immaterial.  The  question  at 
Issue  would  not  depend  upon  what  the  wit- 
ness might  have  done,  but  we  do  not  think 
It  was  prejudicial.  The  issues  of  the  case 
were  submitted  very  clearly  by  the  trial 
court  and  the  question  and  answer  could 
have  had  no  effect  upon  the  Jury  In  deter- 
mining the  facts. 

Seventh  assignment  In  the  course  of  Its 
instructions  to  the  jury  the  court  among 
other  things,  said:  "Now  this  Is  not  an 
action  to  recover  under  the  policy  of  insur- 
ance which  defendant  Issued  to  Tozer  et  &l." 
Appellant  took  exception  to  this  charge  as 
being  incorrect  It  was  technically  incor- 
rect, because  the  liability  of  appellant  rest- 
ed npon  a  contract  of  insurance;  but  the 
Jury  were  not  misled  by  the  remark,  for 
the  court  Immediately,  In  the  same  connec- 
tion, went  on  to  define  the  Issue,  viz.,  wheth- 
er or  not  appellant  was  estopi>ed  and  pre- 
cluded by  its  conduct  from  denying  its  liabil- 
ity. 

We  deem  it  unnecessary  to  consider  the 
other  assignments  of  error. 

Order  affirmed. 


PEOPLE  V.  SMITH. 
(Supreme  Court  of  Michigan.    Oct  29,   1006.) 

1.  Municipal  Corporations— Ordinances- 
Violation  —  Pbosscution  —  RsviEW  —  Ex- 
ceptions. 

Comp.  Laws,  S  11,964,  providing  for  the 
review  in  the  Supreme  Court  of  f  xceptions  be- 
fore sentence,  does  not  apply  to  a  conviction  for 
a  violation  of  a  city  ordinance. 

2.  Samk— Wbit  of  Ebbob. 

Error  is  the  i^roper  remedy  to  review  a 
Judgment  of  the  circuit  court,  convicting  de- 
fendant of  a  violation  of  a  cl^  ordinance,  on 
appeal  from  a  judgment  of  conviction  before  a 
Justice  of  the  peace. 

3.  Same— Vbbdict. 

On  a  prosecution  for  the  violntion  of  a  city 
ordinance,  the  practice  of  securing  by  way  of 
findings  a  number  of  special  verdicts  is  unwar- 
ranted. 

4.  Same— Review— Exceptions. 

On  proceedings  under  Comp.  Laws,  f  11,- 
0(14,  for  review  in  the  Supreme  Court  of  ex- 
ceptions before  sentence — the  conviction  being 
for  a  violation  of  a  city  ordinance,  to  which  the 
statute  is  not  applicable — there  could  be  no  re- 
view on  the  merits:  there  being  no  judgment, 
and  the  bill  of  exceptions  not  purporting  to 
contain  all  the  evidence. 
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Exceptlona  from  Clrcait  Court,  Ionia  Coun- 
ty; B'rank  D.  M.  Davis,  Judge. 

Isaac  J.  Smith  was  prosecuted  for  the 
violation  of  a  city  ordinance,  and,  after  a 
verdict  of  guilty,  on  his  appeal  to  the  circuit 
court  from  a  conviction  before  a  justice,  he 
brings  exceptions  before  sentence.  Proceed- 
ing dismissed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

Alfred  Locke,  City  Atty.,  for  the  People. 
W.  W.  Wicker  and  George  B.  Nidiols,  for 
defendant. 

OSTRANDER,  J.  This  case  comee  here 
on  exceptions  before  sentence.  Defendant 
was  arested  upon  a  warrant.  He  appealed 
from  a  judgment  of  conviction  in  justice's 
court,  and  in  the  circuit  court  a  trial  was  had 
without  a  jury;  the  court  making  a  finding 
of  facts  with  conclusion  that  defendant  was 
guilty  as  charged.  The  charge  is  that  the 
defendant  violated  an  ordinance  of  the  city 
of  Ionia  by  going  about  the  said  city  selling, 
and  offering  to  sell,  by  sample,  goods  and 
property  without  having  obtained  a  license. 
The  record  contains  a  bill  of  exceptions.  In 
which  is  set  out  the  testimony  of  various  wit- 
nesses with  various  exhibits.  It  is  not  certi- 
fied to  contain  all  of  the  evidence  produced 
at  the  trial.  Exceptions  were  taken  to  the 
findings  and  to  refusals  to  find  as  requested 
by  defendant  Twelve  errors  are  assigned, 
none  of  which  are  specifically  relied  upon  or 
are  mentioned  In  the  brief  for  respondent; 
some  of  them  relating  to  rulings  upon  the 
admission  of  evidence,  some  to  the  refnsal 
of  the  court  to  find  facts  as  requested,  some 
to  the  final  conclusion  of  the  court.  It  is 
nowhere  asserted  that  the  findings  are  un- 
supported by  evidence,  or  that  the  facts 
found  do  not  support  the  verdict 

Two  propositions  are  argued:  One,  that 
defendant  was,  through  his  principal,  en- 
gaged In  Interstate  commerce,  and  therefore 
not  amenable  to  the  ordinance  in  question; 
the  other,  that  the  ordinance  is  void  be- 
cause in  terms  excepting  from  its  operation 
persons  selling  vegetables,  fish,  meat  or  farm 
produce,  and  bakers  delivering  bread  and 
pastry  to  their  customers  at  their  dwellings 
In  said  city.  Violations  of  the  ordinance  in 
question  may  be  punished  by  fines  of  not  less 
than  $S  or  more  than  $100,  or  by  imprison- 
ment in  the  county  jail  not  more  than  CO 
days,  or  by  both  fine  and  Imprisonment,  in 
the  discretion  of  the  court  No  comment  Is 
made  In  either  brief  upon  the  practice  pur- 
sued, nor  was  any  reference  thereto  made 
at  the  hearing.  After  the  hearing,  counsel 
were  requested  to  furnish  to  this  court  briefs 
upon:  (1)  The  use  and  effect  in  such  pro- 
ceedhigs  of  special  findings  of  fact  and  law; 
(2)  the  authority  for  the  review  by  this 
court  In  such  case»  of  proceedings  before 
sentence:  (3)  whether  the  record  presents, 
properly,  any  question  for  review.    We  have 


received  such  briefs.  As  to  the  first  ques- 
tion, counsel  for  the  respondent  say  that, 
an  appeal  having  been  taken  to  the  circuit 
court  from  the  determination  of  the  justice, 
the  proceeding  waa  subject,  in  that  court,  to 
disposition  as  a  civil  suit,  and  the  provisions 
of  circuit  court  rule  No.  26.  relating  to 
special  findings  by  the  court  are  applicable. 
If  this  argument  is  approved,  it  necessarily 
follows  that  the  statute  provisions  for  excep- 
tions before  sentence  cannot  apply,  since  they 
relate  to  criminal  proceedings  only.  Comp. 
Laws,  I  11,064.  Prosecutions  for  violations 
of  city  ordinances  are  not  criminal  cases  with- 
in the  meaning  of  the  term  as  used  In  the 
general  laws  of  the  state.  Jackson  v.  People, 
8  Mich.  262;  People  v.  Jackson,  S  Mich.  110; 
Mixer  V.  Supervisors,  26  Mich.  422;  Fennell  v. 
Common  Council,  36  Mich.  186;  Village  of 
VIcksburg  V.  Briggs,  85  Mich.  602,  48  N.  W. 
625.  It  was  expressly  ruled  In  People  v. 
Jackson,  8  Mich.  110,  and  Grand  Rapids  v. 
Roberts,  48  Mich.  198,  12  N.  W.  36,  that  the 
statute  allowing  exceptions  to  be  certified 
to  this  court  before  judgment,  In  criminal 
cases,  did  not  apply  to  convictions  under  city- 
ordinances.  It  Is  true  that  Muskegon  v.  Zee- 
ryp,  134  Mich.  181,  96  N.  W.  502,  and  People  v. 
Banker,  128  Mich.  160,  87  N.  W.  90,  were 
heard  and  were  determined  upon  exceptions 
before  judgment;  no  question  being  raised 
as  to  the  practice.  It  is  manifest  however, 
that  the  practice  should  be  settled  and  be 
uniform.  It  was  not  intended  In  the  later 
cases  referred  to,  to  question  the  authority  of 
Grand  Rapids  v.  Roberts.  And,  while  the 
proceedings  are  not  criminal  in  the  sense  that 
they  are  in  enforcement  of  general  criminal 
laws,  they  do  so  partake  of  the  nature  of 
criminal  proceedings  (Village  of  VIcksburg  t. 
Briggs.  supra),  including  a  verdict  of  guilty 
or  not  guilty,  as  charged,  that  the  practice 
of  securing  by  way  of  findings  a  number  of 
special  verdicts  Is  unwarranted.  Nor  la  it 
Intended  by  this  opinion  to  dmy  the  right 
to  a  review  in  this  court  upon  writ  of  error, 
where  after  a  conviction  In  justice's  court 
there  has  been  an  appeal  to  the  circuit  court 
and  a  Judgment  there.  Error  Is  the  appropri- 
ate remedy.  In  most  cases,  to  review  the  final 
judgment  of  a  court  of  law.  The  practice 
has  been  approved  In  cases  like  the  present 
one.  Kitson  v.  Mayor,  etc.,  of  Ann  Arbor, 
26  Mich.  325 ;  Village  of  VIcksburg  v.  Briggs, 
85  Mich.  502,  48  N.  W.  626:  People  v.  Baker. 
115  Mich.  199,  73  N.  W.  116.  The  judgment 
of  this  court  in  Jackson  v.  People,  8  Mich. 
262,  in  which  it  was  held  that  error  would 
not  lie  on  a  conviction  In  the  recorder's  court 
of  Detroit  for  an  offense  against  a  city  or- 
dinance, was.  based,  it  is  apprehended,  upon 
want  of  statutory  authority  to  so  review 
judgments  rendered  by  that  tribunal.  It  has 
no  application  to  final  judgments  of  circuit 
courts. 

We  are  urged  by  respondent  to  determine 
the  case  upon  the  merits.    We  must  decline 
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to  do  BO.  There  Is  no  Jadgmoit  There  !■ 
a  verdict,  a  finding  that  the  respondent  is 
guilty.  As  has  been  stated,  the  bill  of  ex- 
ceptions does  not  purport  to  contain  all  of 
the  evidence. 

The  proceeding  is  dismissed,  and  the  court 
below  Is  advised  to  proceed  to  judgment. 
No  costs  will  be  awarded  to  either  party. 


DUPUIS  V.  SAGINAW  VALLEY  TRAC- 
TION CO. 
(Sapreme  Court  of  Michigan.    Oct  28,   190ti.) 

1.  CARRiEsa— Stbeei   Raiisoads— Ikjubt  to 

PASSENOBB— NKOLIOENCB— BVIUKNCB. 

Evidence  in  an  action  for  Injury  to  a  paa- 
aeoKer  on  a  street  car  held  sufficient  to  go  to 
the  jury  on  the  qaeationg  whether  he  was 
thrown  from  the  car  as  it  was  going  round  a 
corve,  and  whether  there  was  negligence. 

(Ed.  Note.— For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  {  1315.] 

2.  Damages  —  Fkbsorai.  Injubies  —  Bzoess- 
ivE  Verdict. 

In  an  action  for  personal  injury,  resulting 
In  a  person  in  perfect  physical  and  mental 
liealth  becoming  a  physical  and  mental  wreck, 
a  verdict  for  $17,000,  which  testimony  tended 
to  show  was  not  in  excess  of  the  present  worth 
of  his  earnings  based  on  his  expectancy  of  life, 
is  not  excessive. 

[Ed.  Note.— For  cases  In  point,  see  vol.  13, 
Cent  Dig.  Damages,  {{  372,  386.1 

3l  WmjESSES — Ckedibilitt— Evidence. 

Witnesses  for  plaintiff  liaving  testified  that 
plaintiff  offered  them  a  suit  of  clothes  If  they 
would  testify  in  his  behalf,  plaintiff  may  show 
by  bis  testimony  and  that  of  such  witnesses 
that  he  did  not  attempt  to  Influence  them  to 
tell  anything  but  the  truth,  and  that  such  prom- 
ises had  not  affected  their  testimony. 

4.  TbiaIt— iNsrsucTiONB— Pbefomdebanoe    of 
Evidence. 

To  instruct  that  the  number  of  witnesses 
has  nothing  to  do  with  the  case  in  the  deter- 
mination of  the  question  of  preponderance  of 
the  evidence  is  error. 

[Ejd.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  .'iSO.] 

5.  Save— Vtew  of  Premises. 

The  refusal  of  the  court,  in  an  action  for 
injury  to  a  passenicer  claimed  to  have  been 
thrown  from  a  street  car  as  it  was  rounding  a 
curve,  to  direct  a  view  of  the  premises,  and  to 
accept  an  offer  "to  take  the  court  and  the  jury 
on  that  curve  and  arrange  to  make,  with  the 
court  and  jury,  the  turn  of  the  curve  on  that 
car,"  is  In  the  discretion  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial.  ({  77-79.] 

Error  to  Circuit  Court,  Saginaw  County; 
Emmet  L.  Beach,  Judge. 

Action  by  Moses  V.  Dupais  against  the 
Saginaw  Valley  Traction  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed,  and  new  trial  ordered. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

Humphrey,  Grant  ft  Smith,  for  appellant 
Weadock,  Purcell  ft  Weadock,  for  appellee. 

MOORE,  J.  This  Is  an  action  to  recover 
damages  for  Injuries  alleged  to  have  been 


received  by  the  plaintiff  on  May  2>  1904,  on 
account  of  hla  being  thrown  from  the  rear 
platform  of  one  of  defendant's  street  cars 
while  going  around  a  curve  at  the  inter- 
section of  Sixth  and  Wadswortb  streets. 
The  court  was  requested  to  direct  a  verdict 
In  favor  of  defendant  This  he  declined  to 
do.  Plaintiff  recovered  a  judgment  for 
$16,927.  Defendant  then  made  a  motion  for 
a  new  trial,  and  asked  the  judge,  in  case  the 
motion  was  overruled,  to  file  his  reasons  for 
doing  so.  The  judge  complied  with  this  re- 
quest as  follows:  "It  Is  not  claimed  in  the 
motion  for  a  new  trial  that  any  testimony 
was  improperly  admitted  or  rejected.  Neith- 
er is  there  any  claim  made  that  the  plain- 
tiff's attorney  made  any  Improper  remarks 
to  the  jury  during  the  trial  of  said  cause, 
and  the  only  queetlcms  for  my  consideration 
are  the  four  questions  raised:  First  Be- 
cause said  verdict  Is  against  the  evidence 
In  this  case.  I  am  unable  to  find  from  all 
the  evidence  Introduced  upon  the  trial  that 
the  verdict  Is  against  the  evidence  In  the 
case ;  and  it  seems  to  me  there  was  sufficient 
evidence  to  submit  to  the  Jnry  for  their  con- 
sideration. Second.  Because  said  verdict  is 
against  the  weight  of  the  evidence  In  the 
case.  Several  persons  claimed  npon  the  trial 
that  they  saw  the  plaintiff  thrown  off  from 
the  car  as  it  rounded  the  curve  on  Wads- 
worth  street  and  that  the  car  was  running 
as  It  rounded  the  cnrve  at  a  very  higb  and 
dangerous  rate  of  speed.  The  motormen  who 
were  placed  upon  the  stand  for  the  defend- 
ant claimed  that  If  the  cars  were  running  the 
rate  of  speed  as  claimed  by  the  plaintiff's  wit- 
nesses the  car  could  not  have  made  the  curve, 
but  would  have  continued  straight  ahead 
and  jumped  the  track.  Defendant  produced 
witnesses  to  show  that  the  centrifugal  force 
would  have  thrown  the  plaintiff  to  the  north. 
Instead  of  the  south.  The  plaintiff  produced 
witnesses  who  testified  that  they  had  made 
the  experiment,  and  that  they  were  thrown 
to  the  south,  and  that  the  plaintiff  must  have 
been  thrown  just  exactly  as  he  claims  he  was 
thrown.  From  this  evidence,  which  was  In 
direct  conflict,  I  cannot  find  that  the  verdict 
was  against  the  weight  of  the  evidence. 
If  the  court  is  to  weigh  all  of  the  evidence 
when  there  is  positive  evidence  on  both  sides 
of  the  question  and  say  that  one  set  of  wit- 
nesses are  telling  the  truth  and  the  others 
a  falsehood,  and  what  weight  to  give  to  each, 
then  be  is  placing  himself  In  the  place  of  the 
jury.  The  facts,  as  I  understand  it,  are  for 
the  jury,  and  not  for  the  court  except  where 
the  facts  are  undisputed,  or  where  but  one 
conclusion  could  be  drawn  from  all  the  evi- 
dence. In  my  opinion  the  evidence  was  not 
such  in  this  case.  Third.  Because  said  ver- 
dict Is  In  disregard  of  the  charge  of  the  court 
in  said  cause.  I  cannot  concur  with  the  de- 
fendant upon  this  point  in  the  case,  as  the 
question  of  fact  was  left  entirely  with  the 
jury  and  they  found  against  the  defendant. 
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nnd  I  bejlere  there  were  sufficient  facts  be- 
fore the  Jury,  If  they  believed  them  to  be 
true,  to  warrant  th«m  finding  as  they  did. 
Fourth.  Because  the  said  verdict  was  ex- 
cessive. If  tl^e  plaintiff  is  injured,  as  claim- 
ed by  him,  and  his  physicians  and  the  dif- 
ferent witnesses  that  testified  as  to  his  phys- 
ical and  mental  condition,  he  was  upon  the 
stand  where  the  Jury  could  see  him,  and  the 
manner  in  which  he  gave  his  testimony ;  and 
if  he  is  not  an  imposter,  the  verdict  is  not 
excessive.  If  he  Is  not  injured  as  claimed 
by  him  be  is  the  greatest  actor  that  I  ever 
saw  upon  the  witness  stand,  and  he  is  an 
imposter  and  not  entitled  to  any  damages. 
I  caimot  say  from  the  testimony  in  this 
case  that  he  is  shamming;  the  Jury  were 
cautioned  about  the  verdict  they  should  ren- 
der ;  and  in  this  motion  there  Is  no  claim 
made  that  any  remarks  were  made  that 
would  prejudice  the  jury  in  rendering  as 
large  a  verdict  as  they  did.  Several  cases 
of  this  nature  have  been  to  the  different 
courts,  and  the  verdict  has  been  upheld. 
In  our  own  state,  in  the  case  of  Betan  v. 
liallway,  94  Mich.  146,  53  N.  W.  1094,  a 
verdict  of  $30,000  was  sustained."  The 
learned  judge  then  cited  Texas  &  N.  O.  B. 
Co.  V.  Kelly  (Tex.  Civ.  App.)  80  S.  W.  1074; 
Elallway  Co.  v.  Moynahan  (Tex.  Civ.  App.)  76 
S.  W.  803;  Smith  v.  Whlttler,  80  Pac.  629; 
TuthiU  V.  Bailway  Co.,  30  N.  Y.  Supp.  959. 
The  motion  for  a  new  trial  was  overruled. 
The  case  is  brought  here  by  writ  of  error. 
It  is  claimed  by  the  plaintiff  that  the 
accident  for  which  he  seeks  recovery  was 
caused  by  his  falling  or  being  thrown  from 
one  of  the  cars  on  the  defendant's  Lapeer 
Street  Line,  as  It  was  going  around  the 
curve  at  the  comer  of  Wadsworth  and 
Sixth  streets.  What  is  known  aa  the  "La- 
peer  Street  Line"  is  operated  from  the  cor- 
ner of  Washington  and  Genesee  streets  over 
Genesee  street  to  Lapeer,  over  Lapeer  street 
to  Sixth,  from  Sixth  street  to  Wadsworth, 
then  over  Wadsworth  street  to  the  end  of 
the  line.  When  the  can  leave  the  comer  of 
Genesee  and  Washington,  there  are  two  men 
on  the  car,  a  motorman  and  a  conductor. 
These  men  continue  on  the  car  until  they 
get  to  the  switch  In  Sixth  street  Thla 
switch  is  three  blocks  south  of .  the  curve 
where  It  Is  claimed  the  accident  happoied. 
At  this  switch,  the  motorman  leaves  the  out- 
going car  and  gets  onto  the  returning  car, 
bringing  it  back  to  the  comer  of  Washington 
and  Genesee  streets.  The  conductor  of  the 
outgoing  car  then  goes  forward  and  takes 
the  controller  as  motorman,  taking  the  car 
to  the  end  of  the  line  on  Wadsworth  street 
as  a  one-man  car.  When  the  conductor  goes 
forward  he  raises  the  front  curtains  so  ha 
can  look  into  the  car,  and  he  acts  as  conduct- 
or, as  well  as  motorman,  from  that  point 
on.  It  is  claimed  he  did  not  realize  he  was 
at  the  curve  until  too  late  to  check  the  speed 
of  the  car.    The  negligence  claimed  is  that 


the  car  from  which  It  is  claimed  the  plaintifr 
was  thrown  was  not  run  around  the  curve 
with  due  care,  but  was  rannlng  at  a  high  and 
dangerous  rate  of  speed,  to  wit,  16  miles  an 
hour,  and  upwards;  and  that,  by  reason  ot 
the  car  being  run  at  this  high  rate  of  speed 
around  the  curve,  the  plaintiff  who  was 
standing  on  the  rear  platform  smoking,  was 
thrown  with  great  vlol^ice  to  the  street 
It  is  claimed  by  defendant  first  that  the 
car  did  not  pass  around  the  curve  at  a  great 
rate  of  speed ;  second,  that  it  was  a  physical 
impossibility  for  the  plaintiff  to  be  thrown 
from  the  back  platform  toward  the  inside 
of  the  curve  as  he  claims  he  was  thrown. 
That  Instead  of  being  thrown  toward  the  in- 
side of  the  curve  the  tendency  would  be  to 
throw  him  closer  to  the  support  against 
which  he  claimed  he  was  standing.  Counsel 
say  "In  accordance  with  the  natural  law* 
relating  to  centrifugal  force,  and  with  the  ex- 
perience of  every  one  who  has  ridden  around 
a  comer  on  a  vehicle  of  any  kind,  the  tend- 
ency is  to  throw  objects  to  the  outside,  in- 
stead of  toward  the  inside  of  the  curve." 
We  are  asked,  and  the  judge  below  was  ask- 
ed, to  take  notice  of  this  natural  law,  and  to 
rely  upon  it  and  to  disregard  the  testimony 
of  the  witnesses  upon  the  part  of  the  plaintiff. 
The  two  Important  questions  are:  First. 
Did  the  court  below  err  In  declining  to  di- 
rect a  verdict  in  favor  of  defendant?  Sec- 
ond. Did  it  err  in  overraling  a  motion  for  a 
new  trial?  The  two  questions,  so  far  as 
they  relate  to  whether  there  was  testimony 
which  required  the  case  to  be  submitted  to 
the  jury,  may  be  considered  together.  No 
one  can  read  the  record  without  reaching 
the  conclusion  that  plaintiff  was  badly  hurt 
the  night  In  question.  Counsel  intimate  in 
their  brief  that  he  was  hurt  because  be  step- 
ped off  the  car  while  it  was  in  motion  upon 
a  portion  of  the  street  where  they  were  re- 
pavlng  and  fell,  and  that  he  alone  was  at 
fault  Defendant  swore  several  witnesses 
who  rode  in  a  car  around  the  curve  at  great 
speed  at  the  time  the  trial  was  in  progress. 
These  witnesses  gave  testimony  tending  to 
support  the  theory  of  the  defendant  On  the 
other  band,  testimony  was  given,  tending  to 
show  that  when  a  north-bound  car  was 
rounding  the  curve,  at  first  the  juissenger 
would  be  thrown  to  the  left;  but,  when  the 
rear  truck  strack  the  curve,  it  would  throw 
the  person  to  the  right  Besides  this,  the 
plaintiff,  and  at  least  four  others  who  claim- 
ed to  have  seen  the  accident,  swear  the  plain- 
tiff was  in  fact  thrown  off  the  platform  as 
he  claims.  Nine  witnesses  in  all,  besides 
the  plaintiff,  testify  to  facts  from  which  the 
only  Inference  reasonably  to  be  drawn  is 
that  plaintiff  was  thrown  from  the  platform 
as  he  claims.  Unless  the  court  Is  to  sub- 
stitute Its  Judgment  upon  questions  of  fact 
for  that  of  the  Jury,  it  logically  follows  that 
It  would  have  been  error  to  refuse  to  sub- 
mit the  question  to  the  jury.  See  the  late 
case  of  Line  v.   Grand  Bapids  &   Indiana 
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Railway  Company,  106  N.  W.  719,  where 
luaiiy  of  the  decisions  of  this  court  upon 
tbat  point  are  collated.  In  Hlntz  ▼.  M.  O. 
R.  R.  Co.,  132  Mich.  308,  98  N.  W.  635,  In 
discosslng  the  duty  of  this  court  when  the 
trial  judge  had  refused  a  new  trial.  Justice 
Carpenter  said:  "In  exercising  it,  we  are 
bound  to  recognize  the  principles  which 
have  always  governed  trial  courts  In  deter- 
mining whether  or  not  verdicts  should  be 
set  aside.  We  are  also  bound  to  bring  to 
the  support  of  the  decision  of  the  trial 
judge  all  reasonable  presumptions  whldi 
arise  from  his  superior  opportunity  to  deter- 
mine the  credibility  of  witnesses."  See,  also, 
Flnfebinder  t.  Ernst.  135  Mich.  226,  97  N.  W. 
684,  100  N.  W.  180;  lilne  ▼.  Ry.  Co.  supra. 

As  said  before  a  number  of  witnesses  tes- 
tified supporting  fully  plaintiff's  theory  of 
the  case.  The  circuit  judge  saw  and  heard 
these  witnesses,  and  had  an  excellent  oppor- 
tunity to  judge  of  their  truthfulness.  He  did 
not  abuse  his  discretion  in  refusing  a  new 
trial  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  Was 
the  verdict  so  excessive  as  to  make  it  his 
dnty  to  grant  a  new  trial?  Counsel  say: 
"In  spite  of  all  of  these  inaccuracies  of  the 
testimony  and  based  solely  upon  the  opinion 
evldoice  of  plaintiff  experts,  all  of  whom 
admit  the  possibility  of  their  being  mistaken, 
the  jury  rendered  a  verdict  for  $16,927,  which 
is  the  full  present  worth  of  his  entire  earn- 
ings during  _  his  full  expectancy  of  life  at 
the  highest  remuneration  he  was  able  to 
show  that  he  had  ever  earned.  Stich  a  ver- 
dict ought  not  to  be  permitted  to  stand." 
The  testimony  upon  the  part  of  the  plaintiff 
tended  to  show  at  the  time  of  the  Injury  his 
earning  capacity  was  such  that  the  present 
worth  of  his  earnings  based  upon  his  ex- 
pectancy of  life  would  equal  the  amount  of 
the  verdict.  In  addition  to  this,  it  is  shown 
that  the  plaintiff,  who  was  50  years  old 
at  the  time  of  his  Injury,  weighing  200 
pounds,  and  in  perfect  physical  and  mental 
health,  has  become  a  physical  wreck,  and 
that  his  mind  is  very  badly  affected.  This 
being  the  record,  we  do  not  think  we  ought 
to  say  we  will  set  aside  the  action  of  the 
circuit  Judge. (who  saw  the  plaintiff  at  the 
trial)  in  refusing  a  new  trial  because  the 
verdict  was  excessive.  In  addition  to  the 
authorities  cited  by  the  circuit  Judge,  see 
Railway  Co.  v.  Holland,  18  111.  App.  418; 
Railway  Co.  v.  Souders,  70  111.  App.  41 ;  Shaw 
V.  Railway  Co.,  8  Gray  (Mass.)  45;  Railway 
Q).  V.  Shelton  (Tex.  Civ.  App.)  60  S.  W.  653; 
Fonda  v.  Railway  Co.,  77  Minn.  836,  79  N.  W. 
1043;  Railway  Co.  v.  Hynes  (Tex.  Civ.  App.) 
80  S.  W.  624. 

Eirrors  are  assigned  as  to  the  admission 
of  testimony.  We  deem  it  necessary  to  dls- 
coss  only  one  of  them.  We  qudte  from  brief 
of  counsel :  "The  witnesses  Don  Lacy  and 
James  McOory  had  both  testified  that  the 
phiintUt  had  offered  them  a  suit  of  clothes 


if  they  would  testify  in  his  behalf,  provided 
he  won  the  case;  and,  in  the  questions  cover- 
ed by  assignments  3,  4,  5,  and  6,  plaintiff's 
counsel  was  permitted  to  ask  these  witness- 
es, in  substance,  whether  these  promises  by 
the  plaintiff  had  in  any  way  affected  their 
testimony,  or  caused  them  to  tell  anything 
different  than  the  truth,  and  by  the  question 
covered  by  assignment  No.  39  plaintiff  was 
asked  whether  in  this  arrangement  he  at- 
tempted to  Influence  these  witnesses  to  tell 
anything  but  the  truth."  If  the  testimony 
of  these  witnesses  had  been  left  where  it 
was  left  by  counsel  it  would  have  been  ar- 
gued to  the  jury  as  it  is  argued  here,  that 
plaintiff  had  attempted  to  bribe  these  men 
to  distort  the  facts  In  bis  favor.  The  ex- 
amination which  was  permitted  by  the  cir- 
cuit judge,  and  of  which  complaint  is  made, 
drew  out  Just  what  was  said,  the  circumstan- 
ces under  which  it  was  said,  the  ^ect  of 
what  was  said,  tending  to  show  that  no  one 
intended  any  harm,  and  that  what  was  said 
did  not  Influence  the  testimony  of  the  wit- 
nesses. We  do  not  think  it  was  error  to 
permit  this  testimony. 

The  court  charged  the  jury  as  follows:  "In 
order  for  the  plaintiff  to  recover  In  this  case 
it  is  necessary  for  him  to  establish  by  his 
proofs  three  separate  and  distinct  facts: 
First  That  the  defendant  company  was  neg- 
ligent In  the  manner  In  which  It  ran  its  cars 
at  the  time  of  his  Injury,  and  while  he  was 
a  passenger  upon  the  car.  Second.  That  the 
plaintiff  himself,  at  the  time  of  the  happen- 
ing of  the  accident,  was  in  the  exercise  of 
and  was  taking  ordinary  care  for  the  preser- 
vation of  his  own  safety.  Third.  That  the 
negligent  running  of  the  car  by  the  defend- 
ant was  the  cause  of  the  plaintiff  being 
thrown  from  the  car;  and,  in  order  for  the 
plaintiff  to  recover.  It  is  necessary  for  you 
to  flnd  the  existence  of  each  one  of  these 
three  propositions  by  a  preponderance  of  the 
evidence  in  the  case.  A  preponderance  of 
the  evidence  means  simply  evidence  that  out- 
weiffha  that  which  U  l>rought  to  oppose  it. 
Tou  Jiave  a  riffht  to  helieve  one  person  in 
preference  to  a  dozen  others,  if  you  believe 
what  that  person  has  tesHfled  to,  that  it  is 
the  truth;  it  does  not  mean  ttMt  the  person 
who  has  proved  hi*  cause  by  a  preponder- 
ance of  the  evidence  tnust  have  sworn  more 
witnesses  as  the  number  of  witnesses  has 
nothing  to  do  with  the  case  in  the  determina- 
tion of  the  question  of  preponderance  of  the 
evidence." 

Error  is  assigned  In  relation  to  the  part  in 
italics.  Counsel  for  appellee  seek  to  justify 
this  charge  by  saying  it  is  substantially  the 
same  as  the  one  approved  by  this  court  In 
Strand  v.  Railway  Co.,  67  Mich.  380,  34  N. 
W.  712.  We  cannot  agree  with  counsel  in 
this  contention.  We  have  quoted  all  of  the 
charge  of  the  court  upon  the  subject  of  the 
burden  of  proof.  This  court  has  never  said 
that  "the  number  <tf  witnesaea  has  nothing 
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to  do  with  the  case  In  the  determiiuition  of 
tbe  qnestlon  of  preponderance  of  evidence." 
We  have  held  that  it  was  not  conclusive  and 
that  the  Jury  might  believe  one  witness  as 
against  any  number  of  others,  if  convinced 
of  his  truthfulness,  but  it  is  always  the  duty 
of  the  Jury  to  consider  the  numt>er  of  the 
witnesses  as  well  as  the  quality  of  the  evi- 
dence In  determining  where  tbe  truth  lies. 
Tbe  case  at  best  was  a  close  one,  and  we 
cannot  say  that  this  improper  charge  may 
not  have  misled  the  Jury.  For  this  reason 
we  think  tbe  case  must  be  reversed.  We 
concur  in  the  second  proposition  discussed  by 
CRANT,  J. 

It  Is  reversed  and  a  new  trial  ordered. 

CARPENTER,  C  J.,  and  McALVAY  and 
BLAIR,  JJ.,  concur. 

GRANT,  J.  1.  This  case  Is  without  a  par- 
allel In  cases  of  negligence.  It  appears  to  be 
in  conflict  with  the  law  of  centrifugal  force, 
in  the  operation  of  which  there  is  no  ex- 
ception. Some  other  power  must  have  operat- 
ed In  opposition  to  centrifugal  force  to  throw 
the  plaintiff  in  the  manner  claimed.  He  stood 
with  his  back  against  the  closed  door,  facing 
the  open  door,  upon  the  opposite  side  of  the 
car.  He  testified:  "I  was  braced  up  there, 
so  I  thought  I  was  braced  safe  to  stand 
up  there,  with  my  back  against  the  wall  and 
my  feet  ahead,  holding  my  balance  from 
any  shaking."  Suddenly,  according  to  his 
own  testimony  and  the  testimony  of  others 
who  saw  the  accident  at  some  distance  away, 
he  was  thrown  from  this  position  across  the 
car  and  into  tbe  street  10  feet  from  the  car, 
in  the  direction  directly  opposite  to  the  law  of 
centrifugal  force,  and  fell  upon  his  back.  The 
claim,  as  I  understand  It,  is  that,  when  the 
forward  wheels  struck  the  curve,  the  law 
of  centrifugal  force  Is  in  operation,  but 
when  the  rear  trucks  strike  the  curve  the 
centrifugal  force  has  ceased  to  operate  and 
there  is  a  violent  force  in  the  opposite  direc- 
tion. In  rounding  a  curves  the  motorman, 
having  lost  control  of  the  car  in  descending 
a  grade,  a  passenger  standing  upon  the  plat- 
form and  baring  hold  of  the  iron  rod,  claimed 
that  as  the  car  rounded  the  curve,  the  centrif- 
ugal force  was  sufficient  to,  and  did,  throw 
her  from  the  car  to  the  street.  In  that  case 
as  in  this,  there  would  be  no  tendency  to 
tbrow  a  passenger  either  way  until  the  curve 
was  reached.  In  this  respect  that  case  and 
this  seem  to  be  parallel.  The  claim  of  the 
defendant  in  that  case  was  that  the  passenger 
Jumped  from  the  car.  The  court  said: 
"There  is  nothing  so  Inconsistent  in  the  idea 
that  the  centrifugal  force  should  have  broken 
her  hold  and  thrown  her  from  the  car  as  to 
Justify  the  Jury  in  finding  that  she  Jumped 
off,"  etc.  Howell  t.  Lansing,  etc.,  Ry.  Co..  136 
Mich.  432,  436,  99  N.  W.  406.  I  confess  it 
is  difficult  to  understand  how  this  plaintiff, 
under  similar  circumstances,  could  be  vio- 
lently  thrown   in  the  opposite  direction  a 


distance  of  nearly  15  feet,  contrary  to  the 
law  of  centrifugal  force.  The  defendant  gave 
evidence  of  experiments  over  this  same  curve, 
with  the  same  car,  at  various  rates  of  speed, 
some  of  which  were  the  full  speed  of  tbe 
car.  Six  witnesses  participated  in  these  ex- 
periments. All  testified  that  in  the  position 
occupied  by  the  plaintiff  the  only  tendency 
was  to  throw  the  body  in  accordance  with 
the  law  of  centrifugal  force.  Of  these  wit- 
nesses four  were  In  the  employ  of  the  de- 
fendant, and  two  were  disinterested  citinens. 

In  rebuttal  plaintiff  produced  two  wit- 
nesses. Their  testimony  is  as  foilowa:  Tbe 
witness  Herbert:  "Q.  Has  your  attention 
been  directed  in  any  way  to  tbe  tendency  In 
which,  rounding  tbe  curve  on  tbe  comer  of 
Sixth  and  Wadsworth  streets — tbe  direction 
It  would  tend  to  throw  a  passenger  standing 
on  the  rear  platform?  A.  Yes,  it  would  throw 
bim  to  the  east  Q.  And  that  means  what 
direction?  A.  To  the  right.  Q.  To  the  open 
door?  A.  Yes,  sir."  Cross-examination:  Q. 
When  was  it  that  you  were  on  tbe  car  to  test 
that?  A.  I  never  was  there  to  test  it"  Wit- 
ness William  Brown:  "Q.  Have  you  given 
attention  to  tbe  effect  of  a  passenger  stand- 
ing upon  the  rear  platform  of  a  street  car 
passing  around  the  Sixth  Street  curve  from 
the  south  to  the  east?  A.  Yes.  Q.  And 
what  would  be  the  tendency,  as  to  what  direc- 
tion It  would  throw  him  In  rounding  the 
curve?  A.  Well,  say  the  car,  when  it  strikes 
the  switch,  the  tendency  wo;aId  be  to  throw 
to  the  left,  and  when  the  second  pair  of 
wheels  strikes  it.  it  would  throw  to  the 
right.  Q.  And  when  thrown  to  the  right 
what  direction  Is  It?  A.  Towards  the  door. 
Q.  And  what  effect  does  it  have  upon  tbe 
feet?  A.  Why.  it  would  take  the  feet  out 
from  under  him." 

Tbe  force  must  have  been  very  great  to 
throw  the  plaintiff,  a  strong  man  weighing  200 
pounds,  from  the  braced  position,  across  the 
platform  of  tbe  car  through  the  open  door 
into  the  street  Under  the  testimony  of  the 
plaintiff  and  his  witnesses.  If  the  Jury  be- 
lieved them,  it  did  occur,  and  I  am  com- 
pelled to  concur  In  the  opinion  of  my  Brother 
MOORE,  that  there  was  a  disputed  issue  of 
fact  for  the  jury.  I  concur  in  reversing  the 
case  for  the  error  In  the  charge  of  the  court, 
as  stated  in  my  Brother's  opinion.  Inasmuch 
as  n  new  trial  Is  granted,  I  express  no  opin- 
ion upon  the  other  questions  raised  upon  the 
motion  for  a  new  trial. 

2.  The  refusal  of  the  court  to  direct  a 
view  of  the  premises  and  to  accept  the  offer 
of  defendant  "to  take  tbe  court  and  the  jury 
out  on  that  curve  and  arrange  to  make,  with 
the  court  and  Jury,  the  turn  of  the  curve  oa 
that  car,"  rested  In  tbe  sound  discretion  of 
the  oourt,  and  error  cannot  be  assigned  upon 
his  order  or  refusal.  6  Thomp.  on  Law  of 
Neg.  7878 ;  Mulliken  v.  City  of  Gorunna,  110 
Mlcb.  212,  68  N.  W.  141 ;  Williams  v.  Grand 
Rapids,  63  Mich.  271.  18  N.  W.  811 ;  Stewart 
V.  R.  R.  Co.,  89  Mich.  318,  50  N.  W.  852,  17 
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I..  R.  A.  639.  The  offer  of  the  defendant  In 
this  caae  Involyed  placing  the  Jury  and  the 
Judge  upon  the  car,  or  placing  them  In  the 
Tldnity,  where  they  might  view  the  car  with 
others  standing  npon  It  In  the  position  In 
which  plaintiff  stood.  Such  a  course  was 
condemned  in  Moore  t.  C,  St.  P.  &  K.  C.  By. 
Co.,  03  Iowa,  484,  61  N.  W.  992.  I  am  not 
prepared  to  follow  that  decision. 

In  this  case,  a  view  of  the  situation 
would  evidently  have  been  of  no  aid,  unless 
the  car  was  driven  around  the  curve  at  a 
rate  equal  to  that  when  the  plaintiff  received 
his  injury.  Certainly  the  court  could  not 
have  compelled  the  Jury  to  place  themselves 
upon  this  car,  and  have  it  driven  around  the 
curve  at  a  dangerous  rate  of  speed. 


PASCIESZNT  V.  BOTDELL  BROS.  WHITE 

LEAD  &  COLOR  CO. 
(Supreme  Court  of  Michigan.    Oct.  29,  1906.) 

1.  Lardlobd  and  Tenant— DimcnvE  Pbeu- 
ISES — In  JTTBTBS—NEOI.IOENCE— Action — In  - 

BTBtJCTIONa. 

In  an  action  afminst  the  owner  of  a  build- 
ing for  injuries  to  tlie  servant  of  a  tenant  ow- 
ing to  his  havintt  fallen  down  an  elevator  shnft, 
plaintiff  claimed  that,  on  the  mornini;  of  the 
accident,  the  hallway  was  so  darlc  that  he  could 
not  see  whether  the  elevator  was  at  that  floor 
or  whether  the  elevator  cagini;  was  open  or 
closed.  Defendant's  theory  was  that  plaintiff 
opened  the  elevator  door  by  putting  his  arm 
aronnd  the  wire  cnging  into  the  elevator  and 
liftint;  the  door  latch,  and  that  plaintiff  did  not 
notice  that  the  elevator  was  not  at  that  floor 
when  he  attempted  to  enter.  The  court  in- 
structed that  it  was  the  duty  of  defendant  to 
use  reasonable  care  to  guard  the  plaintin 
asainst  injuries,  and  that  it  was  the  duty  of 
plaintiff  to  nse  reasonable  care  to  guard  him- 
self axainst  any  danger  that  he  knew  of  or  had 
reasonable  ground  to  expect,  that  what  con- 
stituted care  and  diligence  depended  on  the  cir- 
enmstances,  and  that  it  was  for  the  jury  to 
say,  considering  the  amount  of  light  there  was 
in  the  hallway,  how  high  a  degree  of  care  an 
ordinarily  prudent  person  would  exercise. 
BeJd,  that  the  instruction  was  as  favorable  to 
defendant  as  be  was  entitled  to. 

2.  APPEAI.  —  HABHI.E8S      BSROB— WITNE8SE8— 

Cboss-Bxaminatton  of  Plaintiff. 

In  an  action  against  the  owner  of  a  build- 
ing for  injuries  to  the  servant  of  a  tenant  ow- 
ing to  his  having  fallen  down  an  elevator  shaft, 
plaintiff  claimed  that  the  accident  was  owing 
to  the  fact  that  the  hallway  was  dark,  and 
that  the  door  in  the  wire  cnging  around  the 
elevator  shaft  was  open  while  the  elevator  was 
at  another  floor,  and  defendant  claimed  that 
plaintiff  opened  the  door  and  stepped  in,  think- 
ing that  the  elevator  was  there.  Held,  that 
there  was  no  reversible  error  in  not  permitting 
oonnsel  for  defendant  to  bring  out  on  the  cross- 
examination  of  plaintiff,  the  fact  that  plaintiff 
knew  how  to  open  the  door  where  evidence  wak 
introduced  to  show  such  fact. 

[Ed.    Note. — For  cases   in  point,   see   vol.  8, 
Gent  Dig.  Appeal  and  Error,  gg  4145,  4194.] 

8.   TBIAI.  —  iNOTBIIOnOnS— lUFBAOHINO     EVI- 
DENCE. 

Defendant  having  introduced  evidence  to 
•bow  that  plaintiff  knew  how  to  open  the  ele- 
vator door,  the  court  instructed  that  such  evi- 
dence was  Immaterial  and  irrelevant,  and  In  no 
way  tended  to  prove  or  disprove  negligence  on 
the  part  of  defendant,  or  contributory  negli- 
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gence,  but  that  it  might  he  considered  in  deter- 
mining whether  plaintiff  was  telling  the  truth 
when  he  testifled  that  he  did  not  know  how  to 
open  the  door.  Held,  that  the  charge  was  too 
restrictive  as  the  jur^  might  have  properly 
reasoned  that  if  plaintiff  was  untruthful  in  hu 
testimony  in  question,  he  was  also  untruthful 
when  he  testified  as  to  whether  he  did  open 
the  door. 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  John  Pascieszny  against  the 
Boydell  Bros.  White  I^ead  &  Color  Com- 
pany. Judgment  in  favor  of  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  ordered. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  OSTRANDBR.  HOOKER,  and 
MOORE,  JJ. 

Wilkinson,  Post  ft  Oxtoby  (Clarence  A. 
Ligbtner,  of  counsel),  for  appellant  Doh- 
any  ft  Dobany,  for  appellee. 

MOORE,  J.  The  defendant  is  the  owner 
of  an  eight-story  building  which  was  leas- 
ed to  various  tenants,  among  whom.  In 
July,  1904,  was  the  firm  for  whom  the  plain- 
tiff. John  Pascieszny,  worked.  About  20 
minutes  before  7  o'clock  in  the  morning  of 
July  20,  1904,  plaintiff  was  Injured  by  fail- 
ing through  the  door  of  the  caging  surround- 
ing the  passenger  elevator  on  the  ground 
floor.  Into  the  basement,  receiving  severe 
injuries.  The  passenger  elevator  is  situat- 
ed on  the  westerly  side  of  the  building  at 
the  end  of  a  long  hallway  which  was  dimly 
lighted  extending  along  the  westerly  side 
of  the  building  from  Fort  street  The  ball- 
way  is  of  an  even  width  for  a  little  more 
than  half  of  the  distance  from  the  outside 
door  to  the  passenger  elevator,  when  It  grad- 
ually widens  as  the  elevator  is  approached. 
The  passenger  elevator  is  located  between 
two  brick  fire  walls.  The  stairway  running 
to  the  upper  floors  of  the  building,  as  well 
as  the  freight  elevator,  is  likewise  located 
between  these  fire  walls.  In  order  to  reach 
the  elevator  and  the  stairs,  It  Is  necessary 
to  pass  through  a  door  in  the  first  fire  wall, 
which  door  was  kept  open,  it  being  equipped 
with  a  fusible  link  so  as  to  close  automat- 
ically in  case  of  fire.  There  is  also  a  door- 
way in  the  second  fire  wall  to  the  left  of  the 
elevator  opposite  the  doorway  in  the  first 
fire  wall,  equipped  with  fire  doors.  The  door 
of  the  passenger  elevator  Is  opened  from  the 
Inside  by  throwing  a  gravity  catch.  The 
passenger  elevator  is  surrounded  by  a  wire 
Indosure  which  extends  from  the  basement 
to  the  top  fioor.  When  the  outer  fire  door 
In  the  rear  fire  wall  is  closed  there  is  a 
oue-incb  space  between  the  elevator  caging 
and  the  fire  walL  When  the  fire  door  Is 
swung  back  there  is  an  additional  space 
of  2%  inches.  By  pulling  the  fire  door 
back  a  man  could  reach  arotmd  inside  of 
the  wire  inciosure,  a  distance  of  7%  Inches, 
and  unlock  the  cage  door  by  pushing  the 
catch  back. 
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The  claim  of  plaintiff  Is  stated  In  his 
declaration  as  follows:  He  averred  tbat, 
on  tbe  morning  of  July  20,  1904,  about  6:40 
o'clock,  be  entered  tbe  corridor  wbeellnT  his 
bicycle  at  bis  right  side,  which  bicycle  he 
Intended  putting  in  position  In  front  of  the 
door  leading  Into  the  elevator,  so  that,  as 
soon  as  the  elevator  was  ready  to  ascend 
to  tbe  eighth  floor,  be  could  put  his  bicycle 
In.  That  in  order  to  put  bis  bicycle  in  prop- 
er position  to  enable  bim  to  readily  placa 
It  in  the  elevator,  it  was  necessary  for  him 
to  place  tbe  front  wheel  at,  near,  or  against, 
tbe  closed  door  leading  Into  the  elevator, 
and  then  to  raise  tbe  rear  wheel  of  bis 
bicycle  about  2^  feet  above  tbe  floor,  so  as 
to  put  It  around  the  post  of  the  banister  of 
the  staircase  coming  down  into  tbe  hallway 
opposite  the  elevator.  That  he  had  always 
previously  found  tbe  elevator  door  closed; 
that  on  tbe  morning  In  question  tbe  hall- 
way was  so  dark  that  he  could  not  see 
whether  or  not  tbe  elevator  was  at  tbe 
ground  floor  or  whether  tbe  elevator  was 
open  or  closed.  Tbat  while  In  tbe  act  of 
elevating  tbe  rear  wheel  of  bis  bicycle  past 
tbe  banister  post,  and  while  be  had  the  front 
wheel  of  bis  bicycle  near  tbe  elevator  en- 
trance, be  stood  with  his  back  close  to  tbe 
elevator  door,  and  suddenly  pitched  through 
tbe  open  door  of  tbe  elevator  shaft,  together 
with  bis  bicycle,  downward  and  headfore- 
most upon  the  bard  cement  bottom  of  tbe 
elevator  shaft,  a  distance  of  16  feet  On 
the  trial  testimony  was  given  tending  to  sus- 
tain tbe  claim  thus  stated.  Defendant's 
theory  was  tbat  plaintiff  himself  opened  the 
elevator  door  on  the  morning  In  question 
by  pulling  back  tbe  fire  door,  putting  his 
arm  around  tbe  wire  caging  Into  tbe  ele- 
vator and  lifting  tbe  door  latch;  tbat  tbe 
light  In  tbe  hallway  was  poor,  and  coming 
into  tbe  corridor  from  the  outside  daylight 
plaintiff  could  not  see  clearly,  and  did  not 
notice  when  be  opened  tbe  elevator  door  that 
the  elevator  was  at  an  upper  floor,  and  when 
be  attempted  to  enter,  with  bis  bicycle,  what 
be  supposed  to  be  the  elevator  car,  be  fell 
into  the  basement,  and  was  Injured.  Tbe 
case  was  submitted  to  tbe  Jury  which  re- 
turned a  large  verdict  in  favor  of  plaintiff. 
A  motion  was  made  for  a  new  trial  which 
motion  was  overruled.  Tbe  case  is  brought 
here  by  writ  of  error. 

Counsel  for  appellant  say  in  their  brief 
that  eight  questions  are  involved  at  this 
hearing.  We  think  those  that  are  impor- 
tant are  embraced  in  the  following  claims 
of  counsel:  (1)  "Bvidence  that  plaintiff 
knew  how  to  open  the  elevator  door  was 
competent  not  only  for  purposes  of  impeach- 
ment, but  also  for  the  purpose  of  proving 
tbat  plaintiff  knew  bow  to  open  tbe  door, 
his  knowledge  being  a  link  in  tbe  chain  of 
circumstances  tending  to  show  tbat  he  open- 
ed the  elevator  door  himself,  as  claimed  by 
tbe  defendant."  (2)  "Defendant's  counsel 
was  entitled  to  fully  cross-examine  the  plain- 


tiff when  on  tbe  stand  as  a  witness  In  bis 
own  behalf  as  to  bis  knowledge  of  bow  to- 
open  tbe  elevator  door  from  tbe  outside." 
(3)  "The  defendant  as  tbe  owner  of  a  pas- 
senger elevator  was  not  a  common  carrier 
with  the  liabilities  of  sncb,  and  tbe  court 
should  have  charged  the  Jury  to  that  ef- 
fect as  requested  by  tbe  defendant"  We- 
wlll  deal  with  these  questions  in  the  inverse 
order. 

Tbe  court  charged  the  Jury  in  relation  to 
tbe  last  of  them,  in  part  as  follows:  "If 
tbe  plaintiff  entered  the  corridor  or  hallway 
In  question,  on  tbe  invitation  of  the  defend- 
ant, it  became  tbe  duty  of  tbe  defendant  to 
use  reasonable  care  and  diligence,  tbe  care 
of  an  ordinarily  prudent  person,  under  tbe 
circumstances,  to  guard  the  plaintiff  against 
Injuries  from  any  danger  that  existed  in  tbe 
corridor,  or  hallway.  It  became  tbe  duty  of 
tbe  plaintiff  to  use  reasonable  care  and  dili- 
gence to  guard  himself  from  injury,  and 
from  any  danger  that  be  knew  of,  m  bad 
reasonable  ground  to  expect,  and  It  was  the 
duty  of  the  defendant  to  use  tbe  care  of  an 
ordinarily  prudent  person,  under  the  circum- 
stances, to  guard  the  plaintiff  against'  in- 
juries from  any  danger  that  existed  In  the 
corridor  or  hallway,  when  those  dangers  were 
within  the  knowledge  of  the  defendant,  or 
bad  existed  for  a  sufllcient  length  of  time 
to  make  want  of  knowledge  on  tbe  part  of 
tbe  defendant  improbable.  *  *  •  just 
what  constitutes  care  and  diligence  that  an 
ordinarily  prudent  person  wonld  exercise  de- 
pends entirely  upon  the  circumstances  of 
the  case.  Under  certain  circumstances,  an 
ordinarily  prudent  person  would  exercise 
a  very  high  degree  of  care,  while,  under 
other  circumstances,  an  ordinarily  prudent 
person  would  exercise  a  lesser  degree  of 
care,  so  it  is  for  you  to  say  under  all  tbe 
circumstances  in  this  case,  considering  tbe 
amount  of  light  tbat  there  was  in  this  hall- 
way, or  corridor,  at  tbe  time  tbe  plaintiff 
entered  it,  and  all  tbe  other  circumstances 
as  you  find  them,  Just  bow  high  a  degree 
of  care  an  ordinarily  prudent  person  would 
exercise.  •  •  *  If  you  find  from  tbe  evi- 
dence, tbat  tbe  defendant;  in  the  care  and 
operation  of  tbe  elevator  In  qaestion,  ex- 
ercised that  reasonable  care  which  an  or- 
dinarily prudent  person  would  exercise  un- 
der similar  circumstances,  then  defendant 
was  not  guilty  of  negligence,  and  your  ver- 
dict will  be  for  defendant"  We  think  this 
was  quite  as  favorable  a  charge  as  defend- 
ant was  entitled  to. 

As  to  the  second  question.  Defendant 
had  cross-examined  plaintiff  at  considerable 
length.  The  witness  had  testified  tbat  be 
did  not  know  tbat  any  one  but  the  person  in 
charge  of  tbe  elevator  could  open  it  thnt 
he  did  not  know  tbat  by  opening  the  fire 
door  first  that  one  could  reach  Inside  and 
open  the  elevator  door,  and  denied  be  bad 
ever  tried  to  do  so,  and  denied  that  be  had 
ever  opened  the  door  when  the  following. 
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occxirred:  "Q.  Don't  jaa  know  that  the 
day  watcbman  has  gone  to  that  elevator 
door  at  noon,  and  has  fonnd  yon  Blttins  In 
tbat  elevator  cage?  (This  was  objected  to 
by  plalntUTs  counsel  as  immaterial  and  Ir- 
relevant, and  as  having  no  connection  with 
the  Issue.)  Court:  For  the  purpose  of  show- 
ing one  Incident  In  a  chain  of  Incidents  from 
which  the  Juiy  might  conclude  that  he  opened 
the  door.  Of  course,  I  do  not  know  "what 
the  other  Incidents  are.  It  may  be  at  this 
stage  of  the  case  it  is  Improper  because  It 
may  be  necessary  that  other  Incidents  or 
circumstances  should  be  shown  to  connect  up 
the  chain  of  circumstances  from  which  the 
conclusions  might  be  drawn.  Mr.  Dohany: 
I  ask  tbat  it  be  deferred  until  there  is  some 
testimony  upon  which  they  can  base  such 
qnestions.  Court:  I  don't  know  that  the  jury 
can  draw  a  conclusion  tbat  he  did  open  the 
door  from  the  fact  that  he  knew  bow.  Mr. 
Dohany:  I  ask  that  your  honor  bold  the  mat- 
tei  and  tbat  the  examination  be  postponed 
at  the  present  time.  Court:  I  will  exclude 
It  for  the  present  time  without  prejudice 
to  yoor  renewing  it,  Mr.  LIghtner,  at  some 
later  time  In  the  case.  Mr.  LIghtner:  If 
I  am  entitled  to  it,  I  am  certainly  entitled 
to  It  on  cross-examination.  (Exception  for 
defoidant)"  Later  the  plaintlfT  was  ap^'n 
asked:  "Q.  Do  you  remember  that  the  Mon- 
day before  you  were  hurt  you  opened  the 
elevator  door  before  Forth,  the  watchman, 
got  there,  and  put  your  bicycle  in  the  elevator 
cage  on  the  ground  floor?  (Objected  to  as 
immaterial  and  Incompetent)  Court:  I  will 
exclude  it  for  the  time  being.  Mr.  LIghtner: 
I  desire  an  exception.  I  can't  see  when  this 
will  be  competent  If  It  Is  not  competent  on 
cross-examination  of  this  man.  If  I  can't 
ask  him  about  it,  I  can't  Introduce  testimony 
to  prove  It  Court:  My  ruling  will  stand 
without  prejudice  to  your  renewing  the  ques- 
tion hereafter.  Mr.  LIghtner:  Do  I  under- 
stand that  I  should  at  some  future  stage  re- 
call this  witness,  and  it  may  be  admissible 
then?  Court:  It  may  be.  Note  an  excep- 
tion." Afterwards  the  plalntlft  was  recalled, 
but  counsel  did  not  renew  the  question.  We 
cannot  say  what  occurred  as  to '  this  phase 
of  the  case  was  reversible  error. 

We  now  come  to  the  first  question  which  is 
one  presenting  more  diflicultles.  The  court 
permitted  the  defendant  to  put  in  what 
proof  it  could  that  plaintiff  knew  how  to 
open  the  elevator  door.  A  number  of  wit- 
nesses gave  testimony  tending  to  show  that 
plaintiff  knew  how  to  open  the  door,  and  had 
opened  it.  As  to  the  effect  of  this  testimony 
the  jury  was  charged  as  follows:  "^All  of 
the  testimony  given  by  the  witnesses  showing 
that  the  plaintiff  had  at  any  time  prior  to 
July  20,  1904,  opened  the  elevator  door  on  the 
ground  floor  by  means  of  putting  his  hands 
around  the  iron  grating  or  into  the  elevator 
cage  ifl  immaterial  and  irrelevant  and  in  no 
way  tends  to  prove  or  to  disprove  negligence 
on  the  part  of  defendant,  nor  prove  or  dis- 


prove contrllmtory  negligence  on  the  part  of 
the  plaintiff;  that  Is,  I  charge  you  that  It  is 
Immaterial  and  Irrelevent  in  attempting  to' 
show  any  negligence  on  the  part  of  the  plaiu-- 
tlff.  But  it  may  be  considered  by  you  in  its' 
bearing  upon  your  determination  of  the  ques- 
tion whether  or  not  the  plaintiff  was  telling 
the  truth  when  he  said  he  had  no  knowledge 
how  to  open  the  door.  While  yon  may  not 
conclude  from  the  fact  that  he  opened  tlie 
door  on  prior  occasions  that  he  opened  It  on 
this  occasion,  still  he  having  testified  that  he 
had  no  knowledge  how  to  open  the  door.  If 
you  find  from  the  testimony  of  other  witness- 
es that  he  did  have  knowledge  how  to  open 
the  door,  It  would  tend  to  impeach  his  testi- 
mony on  that  point  So,  I  say  tbat  you  may 
consider  the  fact  that  he  did,  on  prior  oc- 
casions, open  the  door;  if  you  find  that  he 
did  open  the  door,  you  may  consider  that 
fact  as  bearing  upon  whether  he  told  the 
truth  or  not  when  he  said  he  did  not  know 
how  to  open  the  door.  But  for  no  other  pur- 
pose." We  ttiink  this  charge  was  too  re- 
strictive. The  Jury  might  very  properly 
reason  that  if  the  plaintiff  was  untruthful 
In  his  testimony  as  to  knowing  how  to  open 
the  door  that  he  was  also  untruthful  when 
be  testified  upon  the  much  more  Important 
question  of  whether  he  did  open  the  door  at 
the  time  he  was  Injured.  They  should  have 
been  allowed  to  use  the  testimony  for  that 
puri>08e  and  for  the  further  purpose  of  sup- 
porting an  inference  that  he  did  In  fact  open 
the  door  on  the  occasion  In  question.  We 
think  there  was  a  case  for  the  jury  and  that 
the  learned  judge  did  not  abuse  his  discre- 
tion in  refusing  a  new  trial  upon  the  claim 
that  there  was  no  case  for  the  jury. 

For  the   reason  stated  the  Judgment  Is 
reversed,  and  a  new  trial  ordered. 


SPARROW  V.  Bl.  BEMENT  &  SONS  et  aU 
(Supreme  Court  of  Michigan.    Nov.  7,  190C.) 

Motion  to  modify  decree,  and,  if  not  prac- 
ticable, to  grant  a  rehearing.    Motion  denied: 

For  original  opinion,  see  105  N.  W.  881. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT.  BLAIR,  HOOKER,  and  MOORi:, 
JJ. 

Graves,  Hatch  &  Wasey,  for  the  motion. 
Edward  Cahlll,  opposed. 

PER  CURIAM.  At  the  request  of  counsel 
we  file  the  following  memorandum  of  our 
reasons  for  denying  the  motion  to  modify 
our  decree  In   the   above-entitled   cause: 

The  decree  of  this  court  awarded  a  money 
judgment  .(the  amount  to  be  subsequently 
determined)  against  the  Detroit  Trust  Coiii- 
pany,  receiver,  and  the  Title  Guaranty  & 
Trust  Company,  surety  on  the  appeal  bond. 
It  limits  the  Title  Guaranty  &  Trust  Com- 
pany's liability  to  $1,000,  being  the  amount 
of  its  bond,  aud  provides  that  the  decree 
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■hall  constltate  a  claim  against  tbe  property 
and  assets  of  E'.  Bement's  Sons  and  the  pro- 
ceeds thereof  In  the  bands  of  the  receiver, 
to  be  paid  bj  him  in  the  due  administration 
of  the  trust  Our  understandlnx  is  that  the 
complainant  was  not  thereby  made  a  pre- 
ferred creditor,  entitled  to  more  than  bis 
proportionate  share  of  tbe  assets  of  E.  Be- 
ment's Sons,  or  that  the  decree  of  the  circuit 
court  was  affirmed  in  regard  to  tbe  alleged 
lien  upon  a  portion  of  the  assets.  We  are 
asked  to  modify  the  decree  in  ttils  particn- 
lar,  and  to  grant  a  rehearing  if  this  is  not 
otherwise  practicable.  We  see  no  occasion 
to  do  either.  Had  Mr.  Sparrow  received  tbe 
stock  to  wUch  he  was  entitled,  he  could  not 
be  peru)itted  to  realize  more  out  of  it  than 
other  preferred  stockholders,  and  it  is  ob- 
vious that  none  of  them  could  realize  any- 
thing until  E.  Bement's  Sons'  debts  should 
be  paid  in  full.  Owing  to  tbe  fact  that  the 
Bto<^  which  of  right  should  have  gone  to  him, 
which  he  mlgbt  have  sold,  was  withheld  and 
otherwise  disposed  of  by  E.  Bement's  Sons, 
be  has  been  treated  as  a  creditor  of  E.  Be- 
ment's Sons,  bis  claim  being  allowed  at  the 
value  of  tbe  stock  when  appropriated;  and 
this  is  as  favorable  consideration  as  he  has 
a  right  to  expect.  Apparently  it  Is  satis- 
factory. He  Is  not  making  this  application. 
It  comes  from  a  surety  company,  who  for  a 
consideration  has  given  its  undertaking  to 
pay  this  decree  or  pay  tbe  penalty  of  its 
bond.  It  has  no  Just  claim  to  a  preference, 
or  to  be  relieved  from  Its  obligation  at  the 
•xpense  of  the  creditors  generally. 


OOLBMAN  V.  ROBENS  et  al. 
(Supreme  Court  of  Michigan.    Nov.  7,  1906.) 

1.  AppkaI/— Theory  or  Oa.bb — Qcebtionb  Not 
Baisbd  at  Tbiaj.. 

Where,  in  ejectment  to  eatablUh  a  boundary 
line,  plaintiff  disclaimed  any  claim  of  adverse 
poasession  at  tbe  trial,  she  was  not  entitled 
to  make  such  claim  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  (  1070.] 

2.  Boundaries  —  Establishicbrt— Qubstior 

FOB    JUBY. 

In  ejectment  to  establish  a  disputed  bound- 
ary  line,  evidence  as  to  the  making  of  a  survey 
of  the  line  In  1872,  and  tbe  building  of  a  fence 
thereon,  which  was  recognized  by  the  parties 
as  a  boundary  fence  for  more  than  20  years,  was 
sufficient  to  require  the  submission  of  tbe  issue 
of  the  previous  establistuient  of  such  line  to 
tb«  jury. 

[EkI.  Note.— For  cases  in  point  see  voL  8, 
Cent  Dig.  Boundaries,  (  196-202.] 

Error  to  Circnit  Court  Calhoun  Coimty; 
John  W.  Adams,  Judge. 

Action  by  Martha  M.  Coleman  against 
Ammiel  Robens  and  anotber.  From  a  Judg- 
ment for  defendant  plaintiff  brings  error. 
Reversed,  and  new  trial  granted. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORE, 
JJ. 


Hatch  &  Anderson,  for  appellant  Wil- 
liam B.  Ware,  for  appellees. 

MOORE,  J.  This  is  ax  action  in  eject- 
ment to  recover  tbe  possession  of  a  strip  of 
land  described  in  the  declaration  as  follows : 
"A  piece  of  land  six  feet  nine  and  one- 
fourth  inches  wide  east  and  west  on  tbe 
street  line,  nine  feet  and  seven  inches  wide 
aa  tbe  south  end,  eight  rods  long  north  and 
south,  off  tbe  west  side  of  tbe  following  de- 
scribed parcel  of  land,  to  wit:  That  certain 
piece  or  parcel  of  land  situate  and  being  in 
the  city  of  Battle  Creek,  county  of  Calbonn 
and  state  of  Michigan,  and  described  as  fol- 
lows, to  wit:  Commencing  in  tbe  center  of 
Ooguac  street  at  the  northwesterly  comer  of 
land  heretofore  conveyed  by  David  Coy  and 
wife  to  John  T.  Bottomly,  by  deed  dated 
October  80,  1884,  and  recorded  in  tbe  office 
of  the  register  of  deeds  for  Calhoun  county, 
in  Book  115  of  Deeds,  at  page  192 ;  running 
thence  westerly  in  the  center  of  Goguac 
street  four  rods  to  the  land  of  Rol)ens  (for- 
merly Mrs.  Mead's);  thence  southerly  along 
the  easterly  boundary  line  of  said  Robens' 
land  ten  rods;  thence  easterly  parallel  to 
said  Goguac  street  four  rods;  thence  north- 
erly to  place  of  beginning.  The  west  boun- 
dary of  which  said  land  Is  the  line  of  an 
old  fence,  the  evidence-  of  which  still  re- 
mains. Which  said  premises  the  said  plain- 
tiff claims  In  fee  simple."  Tbe  defendants 
pleaded  the  general  issue.  After  the  evi- 
dence was  all  In  the  judge  directed  a  verdict 
in  favor  of  defendants.  The  case  is  brought 
here  by  writ  of  error. 

We  cannot  consider  ail  of  tbe  questions  dis- 
cussed by  counsel  for  appellant  In  their 
brief  because  of  what  is  sliown  in  the  rec- 
ord. They  argue  in  the  brief  that  plaintiff 
obtained  title  to  the  disputed  strip  by  ad- 
verse possession.  It  Is  true  that  when  a 
witness  was  testifying,  a  claim  was  made 
by  counsel  that,  though  tbe  fence  was  not 
on  the  line  as  originally  established,  tbe 
plaintiff  gained  a  right  there  by  15  to  30 
years  of  occupation;  but  after  tbe  motion 
was  made  to  direct  a  verdict,  and  before  the 
Judge  ruled  thereon,  counsel  for  plaintiff 
stated  In  open  court  that  they  made  no  claim 
of  adverse  possession.  Disclaiming  any 
claim  of  adverse  possession  in  the  court  l)e- 
low,  they  cannot  make  it  now. 

Did  the  court  err  In  directing  a  verdict? 
The  strip  in  dispute  relates  to  the  boundary 
line  between  the  parties.  It  is  claimed  by 
the  plaintiff  that  prior  to  1872  Ills  grantor 
caused  a  survey  to  be  made  for  the  purpose 
of  fixing  tbe  'loundary  line,  and  that  acting 
upon  that  survey,  a  fence  was  built  upon  the 
line  so  established  as  a  boundary  fence,  and 
that  it  remained  there  acquiesced  in  as  a 
boundary  Hue  so  long  that  it  settled  for  all 
time  the  boundary  line.  It  is  plaintiff's  fur- 
ther claim  that  It  was  not  until  eight  or  nine 
years  ago  that  any  one  questioned  where  the 
boundary  line  was,  and  the  first  persona  to 
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question  It  were  tbe  defendants.  Defendants 
deny  tbey  ever  disturbed  tbe  boundary  fence 
or  tbe  boundary  line  as  fixed  as  early  as 
1872.  Tbey  deny  tbe  line  was  established 
wbere  plaintiff  claims  it  was.  Oounsel  for 
defendants  say  the  testimony  oflTered  by 
plaintiff  falls  to  make  any  case  to  be  submit- 
ted to  tbe  Jury.  We  cannot  agree  wltb 
ooonsel.  Tbere  is  testimony  tending  to  sup- 
port tbe  claim  of  plaintiff  as  to  tbe  malcing 
of  a  survey  as  early  as  1872  for  tbe  purpose 
of  fixing  tbe  line,  of  tbe  building  of  a  fence 
tbereon  which  was  recognized  by  the  parties 
In  Interest  as  a  boundary  fence  for  upwards 
of  20  years.  It  is  claimed  by  counsel  that 
the  cross-examination  of  tbe  witnesses  for 
the  plaintiff  does  away  with  tbe  effect  of 
their  testimony.  We  think  tbe  most  that 
can  be  said  is  that  whether  It  did  away  wltb 
tbe  value  of  their  direct  testimony  was  a 
question  for  tbe  jury.  As  to  tbe  effect  of 
making  a  survey  for  thfe  purpose  of  fixing  a 
boundary  line,  the  building  of  a  fence  there- 
on, and  tbe  long  recognition  of  it  as  a 
boundary  line,  see  Smith  t.  Hamilton,  20 
Mich.  4S3,  4  Am.  Rep.  398;  Joyce  v.  Wil- 
liams, 26  Mich.  882;  Diebl  ▼.  Zanger,  39 
Mlcb.  001;  Fahey  v.  Marsh,  40  Mich.  236; 
Barnes  r.  Martin,  45  Mich.  22,  7  N.  W.  219; 
Beaubien  v.  Kellogg,  69  Mich.  833,  87  N.  W. 
691 ;  Carpenter  v.  Monks,  81  Mlcb.  lOS,  45  N. 
W.477;  Manufacturing  Co.  v.  Cogswell,  108 
Mich.  602,  61  N.  W.  884;  Pugh  t.  Schlndler, 
127  Mlcb.  191,  86  N.  W.  515. 

We  do  not  think  It  necessary  to  discuss 
the  other  claims  of  counsel  for  appellant. 
They  are  either  not  well  taken,  or  tbe  mat- 
ter about  which  complaint  Is  made  will  not 
occur  again. 

For  tbe  reason  stated,  the  judgment  It  r«> 
Tersed,  and  a  new  trial  granted. 


STATE  ex  t«L  SBPIC  v.  CITT  OF  MIL- 
WAUKEE. 

(Bnpieme  Court  of  Wisconsin.    Nov.  7,  1906.) 

Irtoxioatino  Liquobs— Municipal  Cobpo- 
bation»— osdirances— acthoritt  to  en- 
ACT. 

Milwaukee  City  Charter,  c.  4,  snbsec.  1, 
authorizes  the  council  to  license,  regulate,  and 
restrain  those  engaged  in  the  liquor  business, 
and  chapter  18,  f  7,  of  the  ci^  ordinances, 
enacts  that  on  conviction  of  a  liquor  dealer  for 
a  violation  of  the  ordinances  relative  to  the  liq- 
uor business  the  court  in  its  discretion  may  re- 
voke his  license.  St.  1898.  H  1558,  1559,  passed 
by  the  same  Legislature  that  passed  the  charter, 
prescribes  that  licenses  to  liquor  dealers  shall 
be  revoked  by  the  proper  town  or  village  board 
or  by  the  common  conncil  in  cities  on  complaint 
and  notice  to  the  party.  Held,  that  the  ordi- 
nance authorizing  the  court  to  revoke  the  license 
is  unauthorized  as  beyond  the  council's  power. 

Appeal  from  Circuit  Court,  Milwaukee 
County;    J.  C.  Ludwlg,  Judge. 

Certiorari  by  tbe  state,  on  the  relation  of 
Joseph  Sepic,  to  review  tbe  action  of  the 
district  conrt  of  Milwaukee  county  In  revok- 


ing relator's  liquor  license,  and  from  a  judg- 
ment of  tbe  circuit  court,  reversing  tbe  judg- 
ment of  the  district  court,  tbe  city  of  Mil- 
waukee appeals.    Affirmed. 

On  the  10th  of  July,  1906,  the  plaintiff  in 
error  was  duly  licensed  by  the  city  of  Mil- 
waukee to  sell  spirituous,  malt,  and  intoxi- 
cating liquors  within  the  city.  He  paid  the 
prescribed  license  fee  and  complied  wltb  the 
requirements  of  tbe  law  to  entitle  him  to 
conduct  such  a  business  until  July  1,  1906. 
On  December  8,  1905,  petitioner  was  arraign- 
ed before  tbe  district  court  of  Milwaukee 
county  upon  complaint  of  having  sold  liq- 
uors to  minors,  contrary  to  tbe  provisions 
of  tbe  city  ordinances,  and  was  convicted 
and  sentenced  to  pay  a  fine  for  such  offense. 
The  court  also  determined  and  adjudged: 
"And  the  court  further  orders  that  tbe  li- 
cense be  revoked."  Tbe  part  of  the  Judg- 
ment imposing  a  i>enalty  and  costs  of  the 
action  was  paid  by  plaintiff  In  error  and  Is 
fully  discharged.  On  April  27,  1906,  plain- 
tiff In  error  petitioned  the  circuit  court  that 
a  writ  of  certiorari  issue  to  the  district  court 
and  to  the  clerk  thereof  commanding  return 
to  be  made  to  the  circuit  court  by  tbe  dis- 
trict court  and  its  clerk  of  tbe  proceedings 
bad  and  taken  In  that  action,  and  praying 
that  the  part  of  the  Judgment  revoking  tbe 
license  to  sell  liquors,  granted  him  by  tbe 
dty  of  Milwaukee,  be  vacated  and  held  for 
naught  A  proper  return  was  made  in  obedi- 
ence to  such  writ,  containing  tbe  Judgment 
of  the  district  court  In  tbe  action  specified 
In  the  petition,  showing  that  the  court  bad 
found  plaintiff  In  error  guilty  of  the  offense 
charged  and  bad  imposed  a  penalty  and  the 
costs  of  tbe  prosecution,  and  further  adjudg- 
ing: "And  tile  court  farther  orders  that 
the  license  be  revoked."  It  also  appeared 
by  the  return  that  plaintiff  In  error  bad  paid 
the  penalty  and  costs.  A  trial  was  bad  In 
the  circuit  court  In  tbe  proceeding,  and  the 
court  determined  as  follows:  "It  is  adjudg- 
ed (1)  that  that  part  of  said  judgment  above 
referred  to,  wherein  tbe  saloon  license  of 
plaintiff  In  error  is  attempted  to  be  revoked, 
be,  and  the  same  Is  hereby,  reversed."  Thii 
Is  an  appeal  from  such  judgment.  By  sec- 
tion 8,  c.  4,  of  the  Milwaukee  dty  charter 
the  common  council  is  given  power  to  enact 
"ordinances,  rules,  by-laws  and  regulations 
for  tbe  government  and  good  order  of  tbe 
dty — for  tbe  benefit  of  the  trade,  commerce 
and  health  thereof — for  the  suppression  of 
vice — for  tbe  prevention  of  crime — and  for 
carrying  Into  effect  tbe  powers  vested  in 
said  common  council,  as  they  shall  deem 
expedient;  and  to  declare  and  Impose  pen- 
alties, and  to  enforce  tbe  same  against  any 
person  or  persons  who  may  violate  any  of  the 
provisions  of  snch  ordinances,  rules,  by-laws 
and  regulations.  And  such  ordinances,  rules, 
by-laws  and  regulations  are  hereby  declared 
to  be,  and  have  the  force  of  law,  provided, 
that  tbey  be  not  repugnant  to  the  Oonstitu- 
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tion  of  the  United  States  or  of  this  qtata 
And  for  these  purposes  the  common  council 
shall  have  authority — anything  In  a  general 
law  of  this  state  to  the  contrary  notwith- 
standing— by  ordinances,  resolutions,  by- 
laws, rules  or  regulations."  By  subdivision 
1  of  this  section  the  common  council  is  given 
I>o\ver  "to  regulate  groceries,  •  *  •  sa- 
loons, gardens  and  all  other  places  within 
said  city,  where  wines  and  other  liquors  are 
sold  for  any  purpose."  By  section  7  of  chap- 
ter 18  of 'the  ordinances  of  the  city  it  is  enact- 
ed that  any  licensed  saloon  l^ecper  who  shall 
be  guilty  of  the  acts  therein  specified  "shall 
be  punished  by  a  fine,"  in  the  amounts  pre- 
scribed. It  to  farther  ordained  as  follows: 
"Sec.  8.  Whenever  any  person  licensed  under 
this  chapter  shall  be  convicted  of  any  of 
tbe  offenses  specified  In  the  last  preceding 
section,  the  court  in  which  conviction  may 
be  had  or  the  common  council  shall  have  the 
power.  In  Its  discretion,  to  revolke  or  cancel 
any  license  Issued  to  such  person  under  the 
l>roviBionB  of  this  chapter,  and  such  license 
shall  thereupon  and  thereafter  be  null  and 
void." 

John  T.  Kelly,  City  Atty.,  and  Benjamin 
Toss,  Asst.  City  Atty.,  for  appellant  Wil- 
liam L.  Tibbs,  tor  respondeat 

SIEBECKEB,  J.  (after  stating  the  facts). 
The  revocation  of  respondent's  license  by  the 
district  court  was  admittedly  sought  to  be 
accomplished  under  a  city  ordinance  provid- 
ing that  a  penalty  should  be  Imposed  upon 
any  person  licensed  to  sell  intoxicating  liq- 
uors who  should  be  guilty  of  violating  the 
terms  of  the  ordinance  in  the  respects  speci- 
fied, and  further  providing :  "Whenever  any 
person  licensed  under  this  chapter  shall  be 
convicted  of  any  of  the  oftenses  specified  in 
the  last  preceding  section,  the  court  in  which 
conviction  may  be  bad  or  the  common  council 
shall  have  the  power,  in  its  discretion  to 
revolce  or  cancel  any  license  Issued  to  such 
person  under  the  provisions  of  this  chapter, 
and  such  licenses  shall  thereupon  and  there- 
after be  null  and  void."  Upon  review  of  tbe 
district  court's  proceedings,  the  circuit  ooart 
held  that  the  district  court  had  acted  without 
power  in  revoking  the  license  of  respondent 
and  that  the  action  of  the  court  was  with- 
out authority,  and  it  set  the  action  aside. 

Tbe  appellant  urges  that  the  circuit  court 
erred  in  so  holding,  and  Insists  that  the 
judgment  of  the  district  court  In  revoking 
respondent's  license  was  proper  under  the 
ordinance  referred  to.  This  presents  the 
question  whether  the  city  had  imwer  to  pro- 
vide by  ordinance  how  a  license  to  sell  in- 
toxicating liquors  might  be  revoked,  and  to 
confer  such  power  to  revoke  on  the  district 
court  Reliance  for  such  authority  in  the 
city  Is  placed  on  the  provisions  of  chapter  4 
of  the  city  charter.  This  chapter  vests  the 
municipal  government  of  the  city  In  the  may- 
or and  common  counclL    Section  3  provides 


that  the  common  council  shall  have  tbe  power 
to  enact  and  enforce  ordinances  pertaining 
to  all  matters  concerning  the  government  of 
tbe  city.  Following  this  general  grant  of 
power  to  legislate  respecting  municipal  af- 
fairs is  an  express  enumeration  of  many  snb- 
Jecta  concerning  which  legislative  authority 
Is  conferred,  and  among  them  is  that  of 
regulating  and  restraining  the  business  of 
dealing  in  Intoxicating  liquors.  We  bave 
then  a  special  provision  in  the  charter  grant- 
ing authority  to  deal  with  the  traflSc  in  in- 
toxicating liquors,  and  we  must  look  to  this 
section  to  ascertain  what  authority  tbe  com- 
mon council  has  to  legislate  on  this  subject 
An  examination  of  this  provision  of  the  char- 
ter (subsection  1  of  chapter  4)  shows  ttiat 
the  council  is  given  power  "to  regulate  gro- 
ceries, *  •  *  saloons,  gardens  and  all 
other  places  within  the  city  where  wines 
and  liquors  are  sold,  •  •  •  and  to  li- 
cense, regulate  and  restrain  tavern-keepers, 
grocers,  »  •  *  saloons,  •  »  •  or  oth- 
er houses  or  places  for  the  selling  or  giving 
away  of  any  spirituous,  *  •  •  or  fer- 
mented liquors;  and  to  classify,  grade  and 
regulate  the  amount  to  be  paid  for  llcenaea 

•  »    •'    and  to  restrain  any  person  from 

•  *  •  dealing  (therein)  unless  duly  li- 
censed by  authority  of  the  common  council; 
provided,  tbe  amount  to  be  charged  for  any 
such  license  shall  not  (exceed  the  maximum 
or  be  less  than  the  minimum)  sum  re- 
quired by  the  general  laws  of  this  state,  to 
be  paid  for  like  licenses  in  Its  towns  and 
villages  of  the  state,  under  the  general  laws 
which  are  hereby  made  applicable  to  all 
licenses  granted  hereunder.    *    *    *" 

It  is  urged  that  the  powers  enumerated 
In  the  foregoing  provision  "to  license,  regu- 
late and  restrain"  those  engaged  In  the  busi- 
ness Implies  the  power  to  prescribe  upon 
what  conditions  that  license  may  be  revoked, 
and  that  the  common  council  properly  pro- 
vided by  ordinance  in  what  manner  such 
revocation  should  be  made.  We  discover  no 
such  Intention  in  tbe  words  of  the  grant  bat 
on  the  contrary,  we  deem  the  grant  "to 
license,  regulate  and  restrain"  those  enga- 
ged In  the  business  to  be  an  express  limita- 
tion on  the  common  council,  empowering 
it  to  deal  with  the  subject  only  in  the  re- 
spects these  words  imply.  The  words  "regu- 
late" and  "restrain"  do  not  In  any  sense 
mean  revoke.  As  stated  In  Memaugh  v.  City 
of  Orlando,  41  Fla.  437,  438, 27  SouUi.  34,  these 
words  in  a  grant  to  a  city  to  legislate  on  this 
subject  cannot  be  construed  to  Include  the 
idea  of  "prohibit"  The  words  must  be  deem- 
ed to  have  been  employed  in  their  asoai 
srase,  and  cannot  be  oilarged  by  construc- 
tion. It  is  manifest  from  the  context  of  this 
grant  that  the  Legislature  did  not  Include 
in  the  grant  tbe  authority  to  prescribe  bow 
such  a  license  should  be  revoked. 

This  concloslon  is  reinforced  by  cmsider- 
atlon  of  the  general  legislation  on  the  sub- 
ject     Sections    1558,  -  1559,    Rev.    St    1SS6, 
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whlGb  was  pused  by  tbe  same  Legislature 
that  passed  this  charter  proTlsloD  and  prior 
to  It,  prescribe  by  general  law  that  licenses 
granted  to  persons  engaged  In  the  sale  of 
intoxicating  liquors  shall  be  revoked  by  the 
proper  town  or  village  board  or  by  the  com- 
mon council  In  cities  upon  complaint  and 
notice  to  the  party.  The  proylslons  of  the 
statutes,  which  In  terms  cover  and  deal  with 
this  subject,  and  are  so  framed  as  to  apply 
to  all  towns,  villages,  and  cities  In  this 
state,  are  very  persuasive  of  the  conclusion 
^at  the  Legislature  intended  that  the  pro- 
cedure provided  thereby  should  be  exclu- 
sive of  all  others  providing  for  the  revoca- 
tion of  such  licenses,  and  should  apply  to 
all  municipalities.  (Considering  the  extent  of 
the  power  granted  by  the  charter  and  the 
general  legislative  provisions  regulating  the 
subject,  we  think  it  Is  obvious  that  the  com- 
mon council  of  the  city  of  Milwaukee  had  no 
power  to  provide  by  ordinance  bow  such 
licenses  should  be  revoked,  that  the  ordi- 
nance authorizing  the  district  court  or  the 
-common  council  to  revoke  such  licenses  upon 
the  conditions  and  terms  prescribed  In  it 
Is  void  to  that  extent,  and  hence  that  the 
Judgment  of  the  district  court  revoking  re- 
spondoit'B  license  was  properly  declared  to  be 
void. 

Judgment  affirmed. 


FIRST  NAT.  BANE  OP  OVID  v.  STBBL 
et  al. 

<Supreme  Court  of  Michigan.    Nov.  7,  1806.) 

1.  LnfiTATiOR   OF  Actions  —  Acosttai.   or 
Caitsb  or  AorioR— Fbauduixnt  Bcpbeben- 

TATIONS. 

Defendants  fraudulently  represented  to 
l)laintiff  the  value  of  certain  shares  of  stock 
which  they  put  up  to  secure  the  discount  of 
notes,  under  an  agreement  that,  "if  said  notes 
are  not  paid  when  due,  then,  in  that  event,"  the 
collatenu  might  be  sold.  Held,  that  a  cause  of 
action  for  the  fraud  accrued  bo  as  to  set  limi- 
tations running  at  the  time  of  the  discount  of 
the  notes  and  the  acceptance  of  the  stock  in  re- 
liance on  such  representations. 

2.  Sakb  —  Knowlkdqe  ov  Fbattd  •-  Facts 
PrrmHO  oh  Noticb. 

Defendants  fraudulently  represented  to  plain- 
tiff the  value  of  certain  shares  of  stock 
which  they  put  op  to  secure  the  discount  of 
notes.  Sboruy  thereafter  all  the  property  of 
the  corporation  was  mortgaged  and  a  receiver 
mppointed,  who  was  unable  to  realize  sufficient 
to  pay  all  claims.  Plaintiff  had  notice  of  such 
facts  and  appointed  an  attorney  who  represent- 
•ed  its  interests  before  the  receiver.  Btld  suffi- 
cient to  put  it  on  Inquiry  and  take  the  case 
from  the  operation  of  Comp.  Laws,  {  9739,  ex- 
tending limitations  until  after  discovery  of  a 
concealed  cause  of  action. 

[Bd.  Note.— For  cases  in  point,  see  vol.  83, 
Cent  Dig.  Limitation  of  Actions,  {{  611-613.] 

Brror  to  Circuit  Court,  Clinton  County; 
"George  P.  Stone,  Judge. 

Action  by  the  First  National  Bank  of 
Ovid  against  Oeorge  A.  Steel  and  another. 
Judgment  in  favor  of  defendants,  tuad  plain- 
tiff brings  error.    Affirmed. 


Argued  before  GRANT.  BLAIR,  MONT- 
OOMEBY,  OSTBANDER,  and  MOORE,  JJ. 

A.  O.  Shepard  (Lyon  ft  Molnet,  of  coun- 
sel), for  appellant  H.  B.  Walbrldge,  for 
appeUee  Oeorge  A.  SteeL  William  U. 
Smith,  for  appellee  David  S.  French. 

BLAIR,  J.  This  U  an  action  of  assump- 
sit, brought  under  the  provisions  of  ^ectlon 
10,421,  Comp.  Laws,  to  recover  for  the  fraud 
and  deceit  of  defendants,  whereby  plain- 
tiff was  Induced,  as  It  is  alleged,  to  discount 
certain  notes  and  receive  as  collateral  se- 
curity certain  corporate  stock.  The  dec- 
laration contains  two  special  counts,  to 
which  are  added  the  common  counts. 

The  first  count  alleges,  so  far  as  we  deem 
it  pertinent  to  this  opinion  to  state  Its 
substance:  That  the  defendants  and  Rob- 
ert M.  Steel  were  stockholders  in  the  St. 
Johns  Manufacturing  Company.  That  on 
or  about  February  29,  1896,  defendants  filed 
with  the  Secretary  of  State  and  county  clerk 
the  corporation's  annual  report,  fraudulent- 
ly representing  the  financial  condition  of 
the  company.  That  defendants  represented 
to  plaintiff  that  this  report  was  a  correct 
statement  of  the  financial  standing  and  re- 
sponsibility of  the  corporation,  upon  which 
representations  plalntifl!  relied.  "And  the 
plaintiff  further  avers  that  on,  to  wit,  Jnne 
26,  1896,  said  bank,  relying  as  aforesaid, 
discounted  certain  promissory  notes  for  the 
R.  M.  Steel  Company,  limited,  a  partner- 
ship association,  limited,  then  and  there 
existing  at  said  village  of  St  Johns  afore- 
said as  follows:  (1)  A  note  oi  $210.60,  dat- 
ed June  26,  1896,  payable  thirty  days  after 
date,  to  the  order  of  R.  M.  Steel  at  the  First 
National  Bank  of  Ovid,  with  Interest  at 
7  per  cent  after  date,  signed  by  the  R. 
M.  Steel  Company,  Limited,  by  Robert  O. 
Steel,  secretary,  and  Indorsed  by  R.  M. 
Steel.  (2)  A  note  of  $215.50,  dated  June 
26,  1896,  payable  four  months  after  date, 
to  the  order  of  R.  M.  Steel,  at  said  bank, 
with  interest  at  7  per  cent  after  date,  and 
signed  and  indorsed  as  aforesaid.  (3)  A 
note  of  $2,508.36,  dated  June  26,  1896,  pay- 
able January  1,  1897,  at  said  bank,  with 
Interest  at  7  per  cent  per  annum  after  date, 
signed  and  Indorsed  as  aforesaid.  (^  A 
certain  note  made  by  Robert  G.  Steel  for 
$63.65,  dated  June  26,  1896,  Indorsed  by  R. 
M.  Steel  Company,  Limited.  (5)  A  certain 
note  made  by  Robert  O.  Steel,  indorsed  by 
the  B.  M.  Steel  Company,  Limited,  dated 
June  26,  1896,  for  $63.66.  (6)  A  certain 
note  made  by  Robert  G.  Steel  and  Indorsed 
by  the  R.  M.  Steel  Company,  Limited,  dat- 
ed June  26,  1896,  for  $3,718.90.  And  the 
plaintiff  further  avers  that  said  bank  took, 
as  collateral  security  to  said  notes,  1,500 
shares  of  preferred  stock  of  said  St  Johns 
Manufacturing  Company.  And  the  plain- 
tiff further  avers  that  said  R.  M.  Steel  Com- 
pany, Limited,  was  then  and  there  at  the 
time  of  the  dates  of  said  several  note^  ■ 
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partnership  association,  limited,  organized 
and  existing  under  the  laws  of  said  state 
of  Michigan,  and  from  the  time  ot  its  or- 
ganization to  and  after  the  time  of  said 
several  signatures  and  indorsements  It  was 
financially  embarrassed,  crippled,  worthless, 
and  wholly  insolvent,  and  that  said  R.  M. 
Steel  was  before  and  during  all  of  said 
time  financially  embarrassed,  crijwled, 
worthless,  and  wholly  insolvent,  and  that 
defendants  bad  full  tuiowledge  and  notice 
In  the  premises  during  all  of  said  time." 
That  on  July  6,  1896,  the  St  Johns  Manu- 
facturing Company  executed  mortgages  in 
favor  of  its  creditors  upon  all  of  Its  assets, 
and  on  the  8th  day  of  July,  1896,  the  de- 
fendant French  was  appointed  receiver  of 
said  company  and  served  until  his  discharge 
March  6,  1899.  "And  the  plaintiff  further 
avers  that  after  the  appointment  of  said  re- 
ceiver as  aforesaid  divers  large  claims  and 
debts  were  duly  filed  and  proven  against 
said  corporation  to  the  amount  of,  to  wit, 
$126,000,  and  upwards,  and  that  there  did 
not  sufficient  moneys,  assets,  and  proper- 
ty of  said  corporation  come  to  the  hands 
of  said  receiver,  although  be  exercised  due 
and  proper  care  and  diligence  in  and  about 
collecting  and  recovering  the  assets  of  said 
corporation,  to  enable  him  to  pay  the  debts 
of  said  corporation,  and  that  there  still  re- 
mains unpaid  debts  of  said  corporation, 
proven  and  filed  as  aforesaid,  to  the  amount 
of  $50,000  and  upwards."  That  at  the  time 
of  the  fraudulent  representations  the  St 
Johns  Manufacturing  Company  was  then 
and  there,  and  continued  thence  hitherto, 
until  the  discharge  of  said  receiver,  as 
aforesaid,  financially  Irresponsible,  embar- 
rassed, crippled,  uncollectible,  and  insolv- 
ent and  that  said  defendants  then  and  there 
during  all  of  said  time  had  notice  and 
knowledge  of  the  premises. 

The  second  count  alleges,  in  substance, 
that  on  June  26,  1896,  the  defendants,  for 
the  false  and  fraudulent  purpose  of  obtain- 
ing from  the  plaintiff  a  large  sum  of  money, 
to  wit  $10,000,  and  of  Inducing  said  bank 
to  purchase,  receive,  and  discount  certain 
promissory  notes,  described  In  the  first 
count  and  to  accept  and  receive  as  col- 
lateral security  therefor  1,500  shares  of  pre- 
ferred stock  of  the  St  Johns  Manufacturing 
Company,  and  with  knowledge  that  the  rep- 
resentations were  untrue,  represented  that 
the  St  Johns  Manufacturing  Company  was 
solvent  the  stock  worth  $10  per  share  and 
upwards;  that  the  defendants  had  been 
and  were  then  stockholders  and  directors  of 
the  company ;  that  the  bank  relied  upon  tbe 
representations  and  discounted  said  notes 
and  received  as  collateral  security  1,600 
aliares  of  the  preferred  stock  of  the  St 
Johns  Manufacturing  Company  and  then 
and  there  paid  value  therefor;  that  the  rep- 
resentations were  false  and  untrue;  that 
the  company  was  irresponsible  and  insolv- 
ent. 


Tbe  facts  disclosed  by  ttie  record  may 
bo  briefly  stated  as  follows:  On  June  26, 
1896,  plaintiff  hdd  a  number  of  notes 
against  Robert  O.  Steel  and  H.  M.  Steel, 
amounting  to  about  $7,000.  Two  of  the 
notes  were  then  past  due,  one  would  become 
due  June  80,  and  tbe  remainder  at  differ- 
ent dates  down  to  December  81,  1896.  One 
of  plaintiff's  directors,  with  its  attorn^, 
called  on  the  parties  to  the  notes  for  pay- 
ment or  satisfactory  security.  Defendant 
Steel  and  bis  father,  R.  M.  Steel,  offered  In 
settlement  the  notes  described  in  the  first 
count  of  the  declaration,  together  with  an 
assignment  of  1,600  shares  of  the  St  Johns 
Manufacturing'  Company  as  collateral  se- 
curity. Defendant  George  A.  Steel,  In  con- 
nection with  the  offer  of  settlement,  ex- 
hibited the  annual  report  of  the  corporation 
and  verbally  represented  that  It  was  cor- 
rect and  that  the  stock  was  worth  more 
than  par.  Relying  upon  these  representa- 
tions, plaintifTs  representatives  accepted  the 
new  notes  and  security  and  surrendered  tbe 
old  notes.  The  assignment  of  the  shares  of 
stock  contained  a  provision  that  it  was 
made  for  the  purpose  of  securing  the  pay- 
ment of  certain  notes  signed  or  Indorsed 
by  the  R.  M.  Steel  Company,  Limited,  "and 
if  the  said  notes  are  not  paid  when  due, 
then,  in  that  event,  said  the  First  National 
Bank  of  Ovid  to  have  the  right  to  sell  said 
stock  either  at  private  or  public  sale  and 
apply  the  proceeds  thereof  toward  tbe 
payment  of  said  notes."  On  Jnly  6,  1886, 
the  St  Johns  Manufacturing  Company  exe- 
cuted mortgages  upon  its  entire  assets  to 
secure  its  creditors,  and  R.  M.  Steel  and  tbe 
R.  M.  Steel  Company,  Limited,  made  assign- 
ments for  the  benefit  of  their  creditors. 
The  defendant  French  was  appointed  receiver 
of  the  St  Johns  Manufacturing  Company, 
Jnly  8,  1896,  and  sold  Its  assets  on  January 
24,  1809,  not  realizing  sufficient  therefrom 
to  pay  its  creditors.  Plaintiff  had  notice  of 
the  appointment  of  the  receiver,  the  assign- 
ments for  the  benefit  of  creditors,  and  the 
receiver's  sale  about  the  time  of  or  in  a 
few  weeks  after  their  occurrence,  and  In- 
structed its  attorney  "to  watch  out  for  our 
Interests." 

PlaintifTs  vice  president  testified:  "Mr. 
High  reported  to  us  as  officers  of  the  bank 
different  steps  that  were  taken.  I  can't 
tell  you  whether  he  made  a  report  a  short 
time  after  the  company  went  into  the  hands 
of  a  receiver.  My  mind  is  entirely  blank 
on  that  subject.  I  could  not  give  you  tbe 
dates.  I  presume  It  was  within  a  few 
months.  That  is  my  recollection  of  it  •  •  • 
We  were  trying  to  collect  these  notes.  They 
were  placed  in  the  hands  of  Mr.  Spalding. 
1  don't  swear  the  paper  was  pat  in  bis 
hands,  but  our  interest  was.  I  represented 
tbe  bank  at  a  consultation  with  Mr.  Spald- 
ing about  our  claim  against  R.  M.  Steel  and 
Robert  O.  Steel,  tbe  paper  we  now  have.  Mr. 
High  and  I  went  to  Mr.  Spalding  in  ref«r- 
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ence  to  the  Interests  of  the  bank  against  the 
Steels  in  his  hands.  That  was  at  a  credi- 
tors' meeting.  A  meeting  of  the  creditors 
of  the  R.  M.  Steel  Ck>mpany,  Limited,  and 
R.  M.  Steel.  My  Judgment  is  that  this  was 
shortly  after  the  assignment  I  don't  know 
the  date  of  the  assignment  We  consulted 
with  Mr.  High  in  a  general  way  about  what 
we  had^the  paper  that  we  had,  etc.  I 
think  we  learned  in  January,  1902,  that 
this  stock  was  worthless  from  our  attor- 
ney. *  •  •  I  don't  recollect  of  any  defi- 
nite attempt  being  made,  after  the  appoint- 
ment of  the  receiver  for  the  St  Johns  ManiH 
facturing  Company  previous  to  January, 
1902,  to  ascertain  whether  or  not  there  was 
any  value  to  this  stock,  for  the  simple 
reason  that  our  interests  were  placed  with 
the  other  creditors  in  the  collection  of  what 
belonged  to  ns.  I  recollect  nothing  in  regard 
to  trying  to  ascertain  the  actual  value  of  this 
stock." 

Plaintiff's  counsel  allege  In  their  supple- 
mental brief  that  "the  evidence  In  this  case 
shows  that  on  July  6,  1896,  10  days  after 
this  stock  was  represented  as  being  worth 
par  and  the  company  to  be  in  a  prosper- 
ous condition.  It,  through  these  defendants 
and  others,  made  to  defendant  French  real 
estate  and  chattel  mortgages  covering  all  its 
property  of  every  kind  to  secure  Its  credi- 
tors. These  mortgages  were  afterwards  fore- 
closed and  not  enough  realized  to  pay  over 
60  per  cent  of  its  debts.  Certainly  this 
was  evidence,  and  stron'g  evidence,  too,  that 
this  company  was  insolvent  on  the  26th  of 
June.  It  was  also  shown  that  from  the 
26th  of  June  to  July  6th  the  condition  of  the 
company  was  the  same."  Plaintiff  collected 
$1,875  on  the  notes  of  R.  6.  Steele  and  the 
notes  passed  out  of  the  possession  of  the 
bank.  Plaintiff  was  unable  to  collect  any- 
thing on  the  other  notes  and  commenced  this 
action  in  October,  1902.  Defendants  gave 
notice  under  their  plea  of  the  statute  of  lim- 
itations. The  circuit  Judge  directed  a  ver- 
dict for  the  defendants  upon  the  grounds 
that:  (1)  the  alleged  fraudulent  representa- 
tions were  not  wholly  In  writing,  as  required 
by  secUoQ  9518,  Coinp.  Laws;  (2)  that  no 
damages  were  proven  to  have  resulted;  (3) 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations.  Plaintiff  has  removed 
tbe  record  to  this  court  for  review  upon  writ 
of  error. 

We  are  of  the  opinion  that  the  court  prop- 
erly directed  a  verdict  for  defendant  upon 
tbe  ground  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations.  Plain- 
tiff was  damnified,  and  its  cause  of  action 
accrued  as  soon  as  it  discounted  the  notes 
and  accepted  the  worthless  shares  of  stock 
In  reliance  upon  the  fraudulent  representa- 
tions. Brlggs  V.  Brushaber,  43  Mich.  330, 
6  N.  W.  383,  38  Am.  Rep.  187 ;  Short  v.  Cure, 
100  Mich.  418,  58  N.  W.  173.  Plaintiff  con- 
tends, however,  that  the  provision  In  the 
assignment  that,  "If  said  notes  are  not  paid 


when  due,  then  in  that  event  tbe  First  Nat- 
ional Bank  of  Ovid  to  have  the  right  to 
sell  said  stock,"  etc.,  "puts  this  stock  in 
the  position  of  a  guarantor  of  the  payment 
of  these  notes";  that  the  cause  of  action 
for  the  fraudulent  representations  was  con- 
tingent upon  the  nonpayment  of  the  notes 
when  due,  thereby  distinguishing  the  case 
from  Brlggs  v.  Brushaber.  In  Brlggs  r. 
Brushaber  the  plaintiff  loaned  her  mone.v 
upon  a  note  and  mortgage.  In  that  case 
defendant's  counsel  took  tbe  position  in 
their  brief  that  "the  loss,  if  any,  of  the 
plaintiff  depends  upon  a  ccmtlngency,  viz., 
her  failure  to  realize  the  amount  due  her 
upon  tbe  securities  which  she  holds.  If 
through  them  she  can  realize  such  amount, 
then  she  has  suffered  no  damage.  It  is  not 
alleged  that  when  this  action  was  commen- 
ced any  sum  had  become  due  upon  the  note 
and  mortgage."  The  contingency  in  that 
case  was  the  same  as  in  this.  The  securi- 
ties became  enforceable  in  both  cases  upon 
failure  to  pay  tbe  notes  at  maturity.  The 
notes  and  collateral  securities  were  sub- 
ject to  sale  and  transfer  in  this  case  a» 
were  the  note  and  mortgage  in  that  and 
the  rule  laid  down  in  Brlggs  v.  Brushaber 
must  therefore,  govern. 

Plaintiff  also  contends  that  it  did  not  have 
knowledge  of  the  fraud  practiced  until  1902, 
and  that  Its  cause  of  action  was  therefore 
saved  by  section  9739,  Comp.  Laws.  If  it 
can  be  plausibly  claimed  that  the  facts 
known  to  plaintiff  and  Its  attorney  were  not 
such  as  to  conclusively  imply  knowledge  of 
the  fraud,  they  were  certainly  of  such  a 
character  as  to  notify  the  plaintiff  of  the 
great  probabilit?  of  fraud,  and  therefore 
to  put  it  upon  inquiry.  The  statute  was 
not  designed  to  help  those  who  negligently 
refrain  from  prosecuting  Inquiries  plainly 
suggested  by  facts  known,  and  the  plain- 
tiff must  be  held  chargeable  with  knowledge 
of  the  facts,  which  It  ought,  in  the  exercise 
of  reasonable  diligence,  to  have  discovered. 
Purdon  v.  Sellgman,  78  Mich.  182,  43  N.  W. 
1046;  Hlgglns  v.  Crouse,  147  N.  T.  411,  42 
N.  B.  6 ;  Putnam  v.  Railway  Co.,  16  Wall. 
(U.  S.)  390,  21  L.  Ed.  361. 

The  Judgment  is  affirmed. 


POtJRNTER  et  al.  v.  CLUTTON  et  al. 
(Supreme  Court  of  Michigan.    Nov.  7,  1906.) 

1.  DiVOBOK  —  AUMORT  —  Dkcbkx  —  ASSION- 
ABILITT. 

A  decree  for  alimony,  granted  to  a  woman 
in  a  salt  for  divorce,  is  not  aasignable. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,    {  727.] 

2.  Carckllation  or  Imstbukerts— Rkbtoba- 

TION    OF   CONSIDBBATION — TBHDEB^WAIVKB. 

Where  complainant,  prior  to  instituting 
suit  to  set  aside  an  assignment  of  a  decree  for 
alimony,  undertook  to  make  a  tender  of  the  con- 
sideranon  she  had  received  tor  the  assignment 
but  the  assignee  refused  to  accept  the  same. 
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complainant  was  excused  from  making  a  more 
formal  tender. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cont.  Dig.  Cancellation  of  Instrnmenta,  if 
83-38;  vol.  45,  Cent.  Dig.  Tender,  {{  6,  7,  47- 
53.] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Cbancery;  Flarlua  L.  Broolte,  Judige. 

Suit  by  Frances  L.  Fournler  and  otbers 
against  Jonathan  L.  Clutton  and  others. 
From  a  Judgment  In  favor  of  defendants, 
complainants  appeal.    Reversed. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY,  GRANT,  BLAIR,  and  MOORB,  JJ. 

Edward  S.  Orece,  for  appellants.  Jeffries 
&  Williams,  for  appellees. 

CARPENTER,  C.  J.  Complainant  Fran- 
ces Ij.  Fournler  Is  the  divorced  wife  of 
Charles  A.  FItzslmmons.  The  otlier  com- 
plainants are  the  children  of  Frances  L. 
Fournler  and  Charles  A.  Fitzslmmons. 
Charles  and  Frances  were  divorced  May  10, 
1895.  By  this  decree  It  was  "ordered  and 
decreed  that  the  defendant  (Charles  A.  Fitz- 
slmmons) pay  to  the  complainant  (Frances 
L.  Fournler)  the  sum  of  $1,000  together  with 
the  costs  to  be  taxed  in  said  cause,  the  same 
being  In  full  of  all  rights,  claims,  and  de- 
mands of  the  said  complainant  upon  the  said 
defendant  for  permanent  alimony.  •  •  ♦ 
It  Is  further  ordered  that  the  complainant 
have  the  care,  custody,  and  education  of  the 
children,  the  issue  of  said  marriage,  until  the 
further  order  of  this  court"  On  the  27th  day 
of  May,  1897,  complainant  sold,  assigned,  and 
transferred  said  decree  to  the  first-named  de- 
fendant for  the  sum  of  $200.  The  object  of 
this  suit  is  to  set  aside  said  assignment  on 
the  ground  that  a  decree  for  alimony  Is  not 
assignable.  The  trial  court  dismissed  said 
bill.    Complainants  appeal. 

The  briefs  of  counsel  and  my  own  research 
have  enabled  me  to  find  but  two  cases  touch- 
ing the  question  of  the  assignability  of  de- 
crees for  alimony,  viz.,  In  re  Robinson,  L. 
R.  27  Chan.  Dlv.  100,  and  Kempster  v.  Evans, 
«1  Wis.  247,  51  N.  W.  327,  16  L.  R.  A.  891. 
Each  of  these  cases  hold  that  such  a  decree 
Is  not  assignable.  In  each  of  them  the  ali- 
mony assigned  was  an  annuity  not  yet  due. 
While  the  circumstance  distinguishes  these 
decisions  from  the  case  at  bar.  It  cannot  be 
said  that  the  reasoning  upon  which  they  rest 
Is  altogether  inapplicable  to  this  case.  The 
ground  of  the  decision  In  Re  Robinson  Is 
found  In  these  words  quoted  from  the  opin- 
ion: "The  very  nature  of  alimony  Is  in- 
consistent with  Its  being  capable  of  assign- 
incnt.  We  are  familiar  with  Instances  of 
allowances  which  are  not  alienable  in  the 
case  of  men,  snch  as  the  half  pay  of  the  offi- 
cers In  the  army  and  navy,  which  are  given 
them  in  order  that  they  may  maintain  them- 
selves In  a  sufficient  position  in  life  to  enable 
them  to  be  called  out  for  future  service  If 
required.  Although  alimony  is  not  the  same 
thing,  It  Is  governed  by  the  same  principle. 


Alimony  Is  an  allowance  which,  having  re- 
gard to  the  means  of  the  husband  and  wife, 
the  court  thinks  right  to  be  paid  for  her 
maintenance  from  time  to  time,  and  the  court 
may  alter  it  or  take  It  away  whenever  it 
pleases."  In  Kempster  v.  Evans,  it  is  de- 
cided that  a  decree  for  alimony  is  not  assign- 
able because  It  may  be  modlfled  or  an 
nulled  by  the  court  which  gave  It  I  think 
our  own  decisions  (see  Brownson  v.  Roy,  133 
Mich.  617,  95  N.  W.  710,  and  cases  there 
cited)  will  prevent  our  holding  as  did  the 
court  In  Kempster  v.  Evans  that  a  decree  for 
alimony  is  not  assignable,  merely  because  it 
may  be  modified  by  the  court  which  pro- 
nounced It.  Can  we  follow  the  reasoning  of 
the  court  in  Re  Robinson?  The  ground  upon 
which  the  court  In  that  case  held  that  an 
award  of  alimony  was  not  assignable  Is,  as 
I  understand  It,  this;  viz.,  that  the  purpose 
for  which  the  law  gives  alimony  is  to  secure 
the  maintenance  of  the  wife.  I  think  this 
EHTOund  Is  sound  and  that  it  is  applicable  to 
the  case  at  bar.  The  reason  why  a  wife  is 
denied  the  right  to  assign  an  award  of  ali- 
mony Intended  by  the  law  for  her  mainte- 
nance is  not  stated,  but  It  Is  obvious.  It  is 
that  she  may  not,  by  the  exercise  of  that 
right,  frustrate  the  purpose  of  the  law.  That 
the  iMrindpal  object  for  which  the  law 
awards  alimony  is  the  maintenance  of  the 
wife,  or  of  the  wife  and  diildren  Is  clear. 
That  the  recognition  of  the  wife's  right  to  as- 
sign that  alimony  would  tend  to  defeat  this 
object  may  be  easily  shown.  If  the  wife  has 
the  right  to  assign  her  alimony,  she  may  as- 
sign it  on  such  terms  and  conditions  as  she 
may  make.  She  may,  as  In  this  case,  as- 
sign a  decree  for  $1,000  upon  the  receipt  of 
$200,  and  thus  use  it  as  a  means  of  dissipat- 
ing her  husband's  estate  without  any  cor- 
responding benefit  to  herself  or  to  her  chil- 
dren. It  is  not  difficult  to  Imagine  Instances 
in  which  the  bulk  of  the  husband's  estate 
might  thus  be  transferred  to  third  persons — 
possibly  to  unworthy  speculators — and  the 
burden  of  maintaining  his  wife  and  children 
imposed  upon  the  publia  It  Is  apparent  that 
the  wife  Is  not  the  only  person  Interested  In 
the  proper  application  of  money  decreed  as 
alimony.  Her  former  husband,  her  children, 
and  the  public  are  also  Interested  (see  Fergu- 
son V.  Ferguson  [Mich.]  108  N.  W.  682),  and 
their  Interests  would  be  In  constant  Jeopardy 
If  she  could  at  pleasure  assign  such  decrees. 
I  conclude,  therefore,  that  the  law  gave  com- 
plainant Frances  U  Fournler  no  authority 
to  assign  her  decree  for  alimony. 

I  am  not  sure  that  Act  No.  280,  p.  300,  of 
the  Public  Acts  of  1899,  which  makes  awards 
for  permanent  alimony  enforceable  by  con- 
tempt proceedings,  has  not  some  bearing  up- 
on the  question  under  discussion.  I  think 
that  act  was  passed  upon  the  assumption 
that  such  awards  were  not  assignable.  If  it 
were  not  passed  upon  that  assumption,  we 
must  impute  to  the  Legislature  the  Intention 
of  giving  to  ttie  assignees  of  such  awards 
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the  right  to  enforce  them  by  contempt  pro- 
ceedings.   I  find  It  difflcnlt  to  believe  that 
the   Legislature  had   any  such  intention.    I 
do  not  doubt  that  the  suggestion  will  occur  to 
many  who  read  this  opinion  that  its  effect 
win  be  Injurious  to  the  interests  of  the  wife 
where  she  has  a  decree  against  a  husband 
who  has  no  present  means  of  support,  but 
who  has  such  expectations  that  some  specu- 
lator will  buy  her  decree  and  advance  mon- 
ey which  will  relieve  her  present  necessities. 
To  those  who  think  this  a  legitimate  criti- 
cism, we  suggest  that  they  compare  the  In- 
Jury  resulting   In  such  instances  with  the 
benefits  that  will  result  in  other  Instances 
both  to  the  wife  and  to  the  public  generally 
by  the  denial    of  her  right  to  assign  a  de- 
cree for  alimony.    But  the  proper  answer  to 
the  suggestion  is  that  It  Is  not  a  legitimate 
criticism  of  the  opinion.    It  assumes  that  the 
opinion  is  based  on  the  ground  that  It  Is 
beneficial    to   wives   generally  to  be  denied 
the  right  to  assign  their  alimony.    While  we 
believe  It  Is  so  beneficial,  this  opinion  Is  not 
based  on  that  ground.    It  is  based  on  the 
ground,  as  heretofore  stated,  that  the  exist- 
ence of  the  right  to  assign  frustrates  the 
purpose  of  the  law  that  alimony  shall  be 
used  for  the  maintenance  of  the  wife,  or  of 
the  wife  and  children. 

It  Is  urged  that  complainant's  bill  was 
properly  dismissed  on  the  ground  that  she 
was  guilty  of  laches.  We  think  this  con- 
tention Is  answered  by  the  case  of  Elpley  ▼. 
Sellgman,  88  Mich.  196,  50  N.  W.  143. 

It  Is  also  claimed  that  complainant  did 
not  tender  defendant  the  $200  she  obtained 
from  him  and  that  for  that  reason  the  de- 
cree of  the  lower  court  should  be  aflBrmed. 
We  are  convinced  by  the  testimony  that  be- 
fore this  bill  was  filed,  complainant  under- 
took to  make  a  tender,  and  that  she  did  not 
do  so  because  defendant  said  he  would  not 
accept  It  This,  in  our  judgment,  excused  a 
more  formal  tender.  See  Lacy  v.  Wilson,  24 
Mich.  479. 

The  decree  of  the  circuit  court  should  be 
reversed,  and  a  decree  entered  in  this  court 
In  accordance  with  the  prayer  of  complain- 
ant's bill.  CJomplalnant  Is  oitltled  to  costs 
of  both  courts. 


BARKER  T.  OITI  OP  KALAMAZOO.  . 
(Supreme  Court  of   Michigan.    Nov.  7,   1900.) 

1.    MiraiOIPAI.  C!0BP0BATI0NB  —  TORTS  —  DE- 

racjTB  IK  Stmbt  —  Excavations  —  Caoss- 

WALK. 

Where,  In  the  course  of  Improving  a  street, 
the  same  was  excavated  at  a  croreing,  the  im- 
vrovement  being  entirely  under  the  supervi- 
sion and  control  of  city  officials,  the  city  was 
liable  for  Injuries  arising  from  an  unsafe,  tem- 
porary crwMing. 

[Bd.  Note.— For  cases  In  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  {|  1630, 
1637.] 

2.    SAlDt— CONTKIBDTORT  NEGLIOBNCI!. 

In  an  action  for  injuries  to  a  pedestrian, 
owing  to  a  board  in  a  temporary  crossing  hav- 


ing sprung  up  In  front  of  plaintiif  when  anotiier 
walking  ahead  of  her  stepped  on  it,  the  fact 
that  plaintiff  did  not  have  her  eyes  on  the  board 
at  the  instant  of  the  accident  did  not  show  her 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

[Bd.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  f  1678.] 

8.  Evidence — Conclusions  of  Witness. 

In  an  action  for  injuries  to  a  pedestrian, 
plaintiff's  daughter  testified,  on  cross-examina- 
tion, that  plaintiff,  after  the  accident  did  not 
go  out  as  much  as  before,  but  that  witness 
could  not  say  whether  It  was  due  wholly  to 
the  accident,  whereupon  she  was  asked  whether 
plaintiff  had  had  other  sicknesses  that  might 
cause  it  as  well  as  the  injury.  Held,  that  the 
question  was  properly  excluded  as  calling  fot 
a  conclusion. 

4.  Same  —  SiMiLARiTT  of  Conditions  —  Ma- 
TEBiAUTT— Remoteness. 

In  an  action  for  injuries  to  a  pedestrian 
arising  from  loose  lioards  in  a  temporary  cross- 
ing, it  vras  proper  to  permit  a  \i'itness  to  tes- 
tis that  on  the  morning  of  the  day  following 
that  of  the  accident  he  saw  the  crossing,  and 
that  the  boards  thereof  were  loose. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  399-402;  vol.  86,  Cent 
Dig.  Municipal  Corporations,  |  1733.] 

5.  Municipal  Corporations  —  Actios 
Against  City— Witnesses  Not  Produced 
Before  Council. 

In  an  action  for  injuries  to  a  pedestrian, 
the  testimony  of  certain  witnesses  was  not  ob- 
jectionable l>ecause  they  were  not  produced  as 
witnesses  before  the  committee  on  claims  of 
the  city  council,  as  required  by  the  charter, 
where  plaintiff's  husband  testified  that  she  was 
confined  to  the  house  at  the  time  and  he  assisted 
in  collecting  the  evidence,  and  did  not  know  of 
sach  witnesses  until  shortly  before  the  trial. 
Hooker,  J.,  dissenting. 

Error  to  Circuit  Court,  Kalamazoo  Coun- 
ty; John  W.  Adams,  Judge. 

Action  by  Almeda  E.  Barker  against  the  city 
of  Kalamazoo.  Judgment  la  favor  of  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  BLAIR,  MONTGOMERY,  OS- 
TRANDER,  HOOKER,  and  MOORE,  JJ. 

Harry  C.  Howard  (William  R.  Fox,  of 
counsel),  for  appellant  E.  M.  Irish,  for  ap- 
pellee. 

McALVAY,  J.  Plaintiff  recovered  a  judg- 
ment against  defendant  for  injuries  received 
from  falling  on  a  temporary  cross-walk  at  the 
intersection  of  West  Main  and  West  streets, 
In  the  city  of  Kalamazoo.  Main  street  runs 
east  and  west  West  street  crosses  It  at 
right  angles,  running  north  and  south.  A 
paving  company  was  laying  a  pavement  on 
Main  street  at  the  point  in  question.  The 
old  block  pavement  had  been  torn  up,  the 
boards  on  which  it  rested  taken  out,  and  the 
gravel  foundation  thereunder  excavated  to 
considerable  depth.  One  track  of  the  street 
car  line  on  Main  street  had  been  relaid  on  a 
cement  foundation,  with  a  groove  girder  nine- 
inch  rail.  Several  days  previous  to  the  ac- 
cident a  temporary  cross-walk  had  been  laid 
from  curb  to  curb  on  the  west  side  of  West 
street  across  Main  street,  consisting  of  inch 
boards  laid  lengthwise  across  this  street  and 
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over  the  street  car  trac^  In  the  center  of 
the  street  The  distance  between  the  rails 
of  this  track  was  about  five  feet,  and  on  this 
cross-walk,  where  it  crossed  the  track,  boards 
about  the  length  of  the  distance  between  the 
rails  were  laid  lengthwise  upon  the  other 
boards.  Plaintiff,  who  Is  a  heavy  woman, 
weighing  200  pounds,  her  husband,  and  adopt- 
ed daughter,  were  on  their  way  to  the  rail- 
road depot  to  take  a  train  for  South  Haven. 
They  had  come  along  the  sidewalk  on  the 
west  side  of  West  street  The  depot  to  which 
they  were  going  was  on  the  other  side  of 
Main  street  several  blocks  beyond.  Proceed- 
ing to  cross  the  street  on  this  temporary 
cross-walk,  the  husband  was  walking  ahead 
and  the  plaintiff  just  behind  him.  The 
adopted  daughter  was  walking  beside  plain- 
tiff. Arriving  at  the  place  where  the  cross- 
walk was  over  the  street  car  track,  her  hus- 
band stepped  on  a  loose  board,  the  end  of 
which  sprang  up,  caught  her  foot,  and  tripped 
her.  She  fell  heavily,  and  Injured  her  right 
knee  Joint  severely  and  permanently.  After 
being  helped  up,  she  was  able  to  proceed  to 
the  depot.  She  went  to  South  Haven  with 
her  husband  and  daughter  and  returned 
home  towards  evening.  She  says  she  would 
not  have  gone  had  she  known  how  severe  the 
injury  was.  She  was  confined  to  her  bed 
most  of  the  time  for  several  weeks,  and  used 
crutches  for  a  long  time.  She  recovered  a 
verdict  of   $1,500. 

The  errors  claimed  to  have  been  committed 
by  the  trial  judge,  and  on  account  of  which 
defendant  asks  this  conrt  to  reverse  the 
judgment,  are:  (1)  A  verdict  should  have 
been  directed  for  defendant  (a)  because  of 
contributory  negligence;  (b)  because  defend- 
ant was  guilty  of  no  negligence  and  had  no 
notice  of  the  condition  of  the  cross-walk; 
(c)  becaxise  the  plaintiff  assumed  the  risk. 
(2)  Erroneous  rulings  of  the  court  on  evi- 
dence. (3)  Errors  committed  In  the  charge 
and  refusals  to  charge  as  requested. 

We  will  first  consider  the  negligence  of 
defendant  and  notice  to  It  of  the  condition 
of  this  cross-walk.  The  conditions  In  the 
street  at  the  time  were  that  excavations  for 
a  new  pavement  to  be  put  In  under  contract 
with  a  paving  company  had  been  made,  and  In 
the  center  of  the  street  the  new  railway  track 
had  been  laid,  and  over  it  a  temporary 
cross-walk  had  been  constructed  from  curb 
to  curb.  By  authority  of  the  city  council 
these  Improvements  were  in  charge  and  un- 
der the  direction  of  the  commissioners  of 
public  Improvements  of  the  city,  with  the 
city  engineer  having  general  supervision  of 
the  work.  It  does  not  appear  by  whom  this 
temporary  cross-walk  was  constructed.  The 
length  of  time  It  had  been  in  place  Is  by  the 
evidence  fixed  at  about  10  days,  and  there  Is 
evidence  tending  to  show  that  it  was  used 
by  the  public  as  a  cross-walk.  The  paving 
contract  required  the  contractor,  among  other 
things,  to  keep  op&a.  passageways  and  protect 
the  same  where  exposed,  not  to  delay  travel 
upon  the  streets  being  paved,  or  any  cross- 


walks b^<md  a  reasonable  time,  to  erect 
and  maintain  all  barricades,  lights,  and  street 
closure  signs.  This  crossing  was  located 
where  two  of  the  main  thoroughfares  of  tha- 
city  intersect.  Of  Itself  it  was  an  invitation 
to  the  public  to  use  It,  and  was  the  only  way 
to  cross  at  that  place,  except  by  getting  down 
Into  the  excavation,  which  waa  between  on» 
and  two  feet  deep.  It  is  admitted  that  the 
city  cannot  relieve  itself  by  contract  of  it» 
statutory  liability  to  keep  the  streets  reason- 
ably safe  for  public  travel  by  turning  it  over 
to  a  contractor.  In  the  case  at  bar  the  im- 
provement was  entirely  under  the  supervision 
and  control  of  city  officials.  The  munlcipail- 
ty,  then,  would  be  liable,  if  under  these  con- 
ditions it  permitted  a  faulty  and  unsafe  cross- 
way  to  be  c(K>structed  and  maintained,  and 
the  question  was  one  to  be  submitted  to  the 
jury  under  proper  Instructions.  Seattle  v. 
Detroit,  129  Mich.  20,  88  N.  W.  71. 

The  contributory  negligence  of  plalntlff^ 
as  appearing  from  her  own  testimony  is  re- 
lied upon  to  defeat  her  recovwy.  Bar  testi- 
mony shows  that  she  had  not  seen  tills  cross- 
ing before  this  occasion;  that  they  came  to- 
the  crossing  with  her  husband  walking  just 
In  front  of  her,  and  her  daughter  at  her  side; 
that  she  saw  the  crossing  was  a  temporary 
one ;  that  they  proceeded  until  Just  over  the 
street  railway  track,  when  the  short  board 
her  husband  stepped  on  sprung  up  and  trip- 
ped her.  The  portion  of  her  testimony  relied 
upon  to  show  contributory  negligence  is  as- 
foUows :  "Q.  Were  you  looking  at  the  plank 
when  It  flew  up  and  hit  you?  A.  No,  sir; 
I  did  not  see  It  Q.  You  did  not  see  it  raise, 
then?  A.  No,  sir;  I  felt  It  Q.  But  you. 
didn't  see  It  raise?  A.  No,  sir.  Q.  Ton 
weren't  looking  at  the  plank  upon  which  yoa 
were  about  to  step  at  the  time  yon  fell?  A. 
No,  sir."  She  said  they  were  Inch  boards  and. 
when  she  lay  on  the  ground  she  saw  that 
they  were  old  ones.  Even  without  consider- 
ing her  testimony  as  a  whole,  we  cannot  say 
from  the  above  that  because  plaintiff  did  not 
have  her  eyes  up<m  the  board  at  the  Instant 
she  was  injured  that  as  a  matter  of  law  sh» 
was  guilty  of  contributory  negligence.  Th& 
board  which  tripped  her  was  not  the  board 
upon  which  she  was  stepping  at  the  time, 
but  one  of  the  short  boards  which  lay  on  the- 
crossing  just  over  the  car  tracks.  The  ex- 
istence of  contributory  negligence  was  thfr 
essential  fact  in  the  case,  and  it  depended 
upon  Inferences  to  be  drawn  from  facts  and 
circumstances  about  which  honest  minda- 
mlgbt  differ.  In  such  case  the  question  was 
one  for  the  jury.  Brezee  v.  Powers,  80  Mich. 
172,  46  N.  W.  130,  and  cases  cited.  From 
what  has  already  been  said  it  will  appear 
that  the  question  of  assumption  of  risk  Ik 
not  In  the  case. 

2.  As  to  errors  assigned  upon  the  rulings 
of  the  court  on  evidence,  witness  Bessie 
Barker,  the  daughter,  on  cross-examinatlMt 
relative  to  plaintiff's  condition  after  the  ac- 
cident, stated  that  she  did  not  go  out  as  mucb 
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-as  before,  bat  witness  could  not  say  that  It 
-was  due  wholly  to  tbe  accident  She  was  ask- 
ed, "She  has  had  other  sicknesses  that  might 
■cause  It  as  well  as  the  Injury  to  the  kneet 
hasn't  she?"  The  court  sustained  plaintUTa 
objection  that  witness  had  not  been  shown 
to  be  an  expert,  and  said  defendant  might 
show  whatever  witness  knew  plaintiff  had 
been  afflicted  with  at  or  right  after  the  ac- 
cident. Tbe  question  as  put  called  for  the 
-conclusion  of  tbe  witness  and  was  pn^erly 
-excluded.  The  court  Indicated  the  proper 
lines  of  examination  to  show  what  sickness 
plaintiff  had,  but  defendant's  counsel  declined 
to  follow  the  suggestion.  No  other  questions 
were  asked  upon  the  subject.  Tbe  question 
was  excluded  upon  a  specific  objection.  We 
-cannot  presume  that  the  court  would  bare 
excluded  proper  questions.  Dr.  Tyler,  for 
plaintiff,  was  allowed  to  testify  that  he  saw 
this  crossing  on  tbe  morning  following  the 
accident  and  that  the  boards  were  loose  then. 
It  is  claimed  that  this  was  prejudicial  and 
Immaterial.  The  case  involves  the  faulty 
-construction  of  the  cross-walk.  The  accident 
occurred  on  Sunday  and  witness  saw  the 
crossing  Monday  morning.  It  was  not  too 
remote,  and  was  material  upon  one  featur* 
of  the  case.  The  testimony  of  several  wit- 
nesses for  plaintiff  was  objected  to  by  de- 
fendant for  the  reason  that  they  were  not 
produced  as  witnesses  before  the  committee 
on  claims  of  the  council,  as  it  is  claimed  tbe 
charter  requires.  This  provision  we  have 
t)een  unable  to  find  in  the  record.  Whatever 
It  may  be,  it  Is  not  necessary  for  us  to  con- 
strue It,  for  the  reason  that  plaintiffs  hus- 
1>and  testified  that  she  was  confined  to  the 
faouse  at  tbe  time  and  he  assisted  In  collect- 
ing the  evidence;  that  be  did  not  know  of 
tliese  witnesses  until  shortly  before  the  trial. 
It  was  not  error  to  permit  them  to  testify. 

3.  The  remaining  errors  assigned  are  upon 
tbe  refusal  to  give  certain  requests  of  defend- 
ant, and  to  portions  of  tbe  charge  of  the 
■court.  Of  these  38  are  to  the  refusal  to  give 
requests  and  8  to  portions  of  tbe  charge. 
We  have  examined  tbe  clear  and  careful 
-charge  as  given  by  the  court,  and  find  that 
the  Jury  was  properly  instructed  as  to  the 
law  of  tbe  case.  Tbe  substance  of  the  re- 
quests of  defendant  which  was  proper  was 
Included  In  the  main  charge.  The  other  re- 
qnests  were  properly  refused. 

The  Judgment  is  affirmed. 

CARPEINTER,  a  J.,  and  BI^AIR,  MONT- 
-OOMBRY,  OSTRANDER,  and  MOORB,  JJ., 
-concurred. 

GRANT.  J.,  did  not  sit. 

HOOKBR,  J.  (dissenting).  I  am  of  the 
opinion  that  the  court  erred  in  not  directing 
a  verdict  for  tbe  defendant  Tbe  case  Is 
-fairly  within  tbe  cases  of  Shietart  v.  De- 
troit 108  Mich.  309.  66  N.  W.  221;  Black  v. 
Jfanlstee,  107  Mich.  61,  64  N.  W.  808;  Irion 


v.  Saginaw,  120  Mich.  296,  TO  N.  W.  572; 
Cloney  v.  Kalamazoo,  124  Mich.  655,  83  N. 
W.  618;  King  v.  Colon,  125  Mich.  511,  84  N. 
W.  1077.  The  street  was  In  tbe  process  of 
being  paved,  and  to  enable  i>edestrlans  to 
avoid  tbe  mud  In  crossing  the  contractors 
had  laid  down  loose  boards.  Across  the 
street  railway  a  temporary  crossing  was 
made  by  laying  short  boards  from  rail  to 
rail.  They  were  not  fastened,  and  manifestly 
could  not  be,  if  the  ears  were  to  use  the  track 
during  the  process  of  paving,  and  whether 
used  or  not  the  city  should  not  be  expected  to 
make  more  than  a  temporary  crossing,  which 
should  not  be  Judged  by  tbe  requisites  of 
a  permanent  cross-walk.  It  is  customary  for 
private  persons  to  lay  down  loose  and  un- 
fastened boards  upon  their  premises  for  tem- 
porary use,  and  while,  perhaps,  the  suffi- 
ciency of  the  crossing  made  in  this  case 
may  have  been  a  proper  question  to  submit 
to  the  Jury,  upon  which  I  express  no  opin- 
ion, the  question  of  contributory  negligence 
was  not.  Not  only  does  the  rule  in  the 
cases  cited  apply  to  this  case,  but  a  plain- 
tiff should  be  held  to  a  higher  degree  of  care 
than  usual  where,  as  In  this  case,  he  knows 
and  can  see  the  temporary  character  of  the 
crossing.  Its  details  of  construction,  and  tbe 
certainty  that  the  loose  board  across  th^ 
track  must  fiy  up  at  one  end,  if  one  steps 
upon  the  other. 

The  Judgment  should  be  reversed,  and  no 
new  trial  ordered. 


BOYNB  CITY,  6.  &  A.  R.  00.  T. 
ANDBRSON. 

(Supreme  Court  of  Michigan.    Nov.  7,   1906.) 

1.  ElIIRENT    DOMAIH— RAIIAOADB— RiOHT     OF 

Wat— Assessment  of  Damages— Evidence. 
Where,  in  a  proceedios  to  condemn  a  rail- 
road right  of  way,  defendant  disclaimed  any 
rlebt  to  recover  damages  for  increased  fire  risk, 
evidence  showing  insurance  rates  on  defendant's 
buildings  and  on  the  bnildings  of  others  in  the 
ci^  was  properly  excluded. 

2.  BviDENCE— RxPBODuonon  of  Bourds  bt 
Phonoobafh. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road ri^ht  of  way,  it  was  not  error  for  the  court 
to  admit  the  reproduction  of  sounds  claimed  to 
have  been  made  by  the  operation  of  trains 
in  proximity  to  defendant's  hotel,  by  means  of 
a  phonograph ;  a  sufBcient  foundation  having 
been  first  laid  therefor. 

3.  Wbit    of   Bbbob— Review — Adicission    of 
Evidence— Pbejudice. 

Where,  in  a  proceeding  to  condemn  a  rail- 
road right  of  way  along  a  street,  the  jury  found 
it  necessary  for  petitioner  to  occupy  the  street 
as  alleged,  tbe  admission  of  evidence  that  peti- 
tioner could  have  built  its  road  on  another  and 
different  line  in  the  village,  etc.,  was  harmless. 
[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {  4176.] 

4.  Same— DisoBKTiON— Attobnet's  Fees— Ai.- 
lowancb. 

Under  Comp.  Laws  1897,  (  6240,  author- 
izing the  court  in  condemnation  proceedings  to 
make  an  allowance  for  attorney's  fees,  tbe  trial 
Judge   is   the   final   arbiter   as   to   the   amount 
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of  fees  to  be  awarded,  and  his  determination 
is  not  subject  to  review. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  £2rroT,  H  3881-388a] 

Error  to  Circuit  Court,  GharleToiz  County ; 
Frederick  W.  Mayne,  Judge. 

Condemnation  proceedings,  on  petition  of 
the  Boyne  City,  Gaylord  &  Alpena  Railroad 
Company,  against  Frank  Anderson.  From 
an  award  In  favor  of  defendant,  petitioner 
brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

J.  M.  Harris  and  L.  F.  Snowies  (James 
H.  Campbell,  of  counsel),  for  appellant.  £L 
A.  Jersey  and  George  E.  Nichols,  for  appellee. 

BLAIR,  J.  Petitioner  commenced  con- 
demnation proceedings  in  July,  1906,  to  de- 
termine the  necessity  for  laying  its  tracks 
upon  and  along  Ray  street  In  Boyne  City, 
opposite  respondent's  hotel  property,  and  for 
an  appraisement  of  the  damages  In  conse- 
quence thereof.  The  jury  found  that  it  was 
necessary  for  petitioner  to  occupy  the  street 
and  appraised  respondent's  damage  at  the 
sum  of  (1,600.  The  circuit  Judge  confirmed 
the  report  of  the  jury,  and  petitioner  has 
appealed  to  this  court,  specifying  the  follow- 
ing objections:  "(1)  Rejection  of  evidence 
showing  Insurance  rates  on  respondent's 
buildings  and  upon  other  buildings  In  Boyne 
City.  (2)  Admitting  in  evidence  the  use  of 
the  phonograph.  (3)  Admitting  evidence  to 
show  that  the  petitioner  could  build  Its  rail- 
road upon  another  and  different  line  in  the 
village  of  Boyne  City  than  the  route  shown 
by  its  map,  approved  by  the  state  railroad 
crossing  board  and  filed  in  the  office  of  the 
register  of  deeds,  and  upon  which  the  tracks 
were  actually  built  in  1893.  (4)  Admitting 
evidence  as  to  another  line  and  permitting 
the  jury  to  view  and  go  over  the  said  line. 
(5)  The  admission  of  evidence  as  to  such 
other  line  and  arguments  relating  thereto 
was  prejudicial  to  the  petitioner  respecting 
the  amount  of  damages  awarded,  although 
the  jury  found  that  the  use  of  the  property 
described  In  the  petition  was  necessary.  (6) 
The  damages  ($1,600)  awarded  by  the  jury 
are  grossly  exorbitant,  extravagant,  and  ex- 
cessive. (7)  The  damages  awarded  are  so 
excessive,  unwarranted,  and  unjust  as  to 
show  that  the  Jury  were  actuated  by  false 
reasoning,  immaterial  matters,  or  by  passion 
or  prejudice.  (8)  The  damages  awarded  are 
unwarranted  by,  and  are  against,  the  weight 
of  the  evidence,  and  out  of  proportion  to  the 
value  of  the  property  claimed  to  be  dam- 
aged by  the  proximity  of  the  railroad.  (9) 
Admission  of  evidence  and  of  argument  to 
the  jury  claiming  damages  by  reason  of  de- 
preciation of  the  property  on  account  of 
proximity  of  the  railroad  tracks,  while  the 
undisputed  evidence  shows  that  the  property 
has  appreciated  in  value  continuously  during 
the  time  since  the  tracks  have  been  built." 


Admission  and  Exclusion  of  Evidence. 

1.  Respondent  expressly  disclaimed  any 
right  to  recover  damages  for  increased  fire 
risk. 

2.  A  phonograph  was  permitted  to  be  op- 
erated In  presence  of  the  Jury  to  reproduce 
sounds  claimed  to  have  been  made  by  the 
operation  of  trains  in  proximity  to  respond- 
ent's hotel.  With  proper  proofs,  such  as 
were  fully  given  in  this  case,  to  Justify  the 
introduction  of  the  Instrument  as  a  substan- 
tially accurate  and  trustworthy  reproducer 
of  the  sounds  actually  made  and  testified  to, 
we  think  its  use  legitimate.  Communications 
conducted  through  the  medium  of  the  tele- 
phone are  held  to  be  admissible,  at  least  in 
cases  where  there  is  testimony  that  the  voice 
was  recognized.  27  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  1091,  and  cases  cited;  Wigmore  on 
Evdlence,  {(  669,  2155.  The  ground  for  re- 
ceiving the  testimony  of  the  phonograph 
would  seem  to  be  stronger,  since  in  its  case 
there  is  not  only  proof  by  the  human  wit- 
ness of  the  making  of  the  sounds  to  be 
reproduced,  but  a  reproduction  by  the  me- 
chanical witness  of  the  sounds  themselves. 
Even  if  it  should  be  held  that  it  was  error 
to  permit  the  use  of  the  machine,  its  mild 
reproduction  of  sounds  could  not  have  so 
seriously  prejudiced  petitioner  as  to  require 
a  reversal  of  the  case  upon  that  g^und. 
As  we  have  recently  said :  "Questions  raised 
over  the  introduction  of  evidence  cannot  be 
considered,  In  these  proceedings,  ordinarily. 
We  have  so  held  in  many  cases  cited  in  the 
briefs  of  counsel,  repeated  here  for  future 
reference.  Mich.  Air  Line  Ry.  v.  Barnes, 
44  Mich.  226,  0  N.  W.  651;  Tol.  R.  Co.  v. 
Dunlap,  47  Mich.  456,  11  N.  W.  271;  Port 
Huron  Ry.  v.  Voorhees,  50  Mich.  510,  16  N. 
W.  882;  Det  Ry.  Co.  v.  Crane,  60  Mich. 
182,  15  N.  W.  73;  Fort  St  Un.  Dep.  v. 
Jones,  83  Mich.  415,  47  N.  W.  349;  Rail- 
road C!o.  V.  Longyear  (Mich.)  94  N.  W.  670. 
It  is  true  that  evidence  clearly  Improper 
might  Justify  a  reversal  of  confirmation, 
should  it  appear  that  it  bad  caused  a  sub- 
stantial error  on  the  part  of  the  jury;  but 
we  do  not  find  such  to  be  the  fact  here^" 
Detroit,  etc.,  Ry.  (3o.  T.  Campbell  (Mich.) 
103  N.  W.  856. 

3.  4.  The  jury  found  it  necessary  for  pefl- 
tloner  to  occupy  the  street  as  alleged  by  peti- 
tioner, and  the  errors,  if  any  were  commit- 
ted, were  harmless  so  far  as  these  spedflc 
objections  are  concerned. 

Damages. 

6-9.  These  objections  relate  to  the  subject 
of  damages.  The  range  of  inquiry  upon  the 
subject  of  damages  in  such  proceedings  is 
quite  wide;  the  object  of  the  inquiry  being 
to  ascertain  the  respondent's  entire  loss,  for 
the  purpose  of  making  it  good  to  him.  Rail- 
road Co.  V.  Welden,  70  Mich.  390.  38  N. 
\V.  294;  Railroad  Co.  v.  Cbesebro,  74  Mich. 
466,  42  N.  W.  66;  Com'rs  v.  Chicago,  etc 
Railroad,  91  Mich.  291,  51  N.  W.  9ii;  Com'rs 
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y.  Mocsta,  91  Mich.  148,  164,  51  N.  W.  903: 
City  of  Detroit  r.  Bremwn,  93  Mich.  838, 
53  N.  W.  625;  Keyser  v.  Railroad  Co. 
(Mich.)  106  N.  W.  143.  There  was  an 
abundance  of  testimony,  If  believed  by  the 
Jury,  to  Bnstaln  their  award.  "It  Is  not  with- 
in onr  province  to  review  the  question  of 
fact,  farther  than  to  see  that  the  finding  la 
supported  by  the  evidence."  Det,  etc.,  Ry. 
Co.  V.  Campbell,  supra;  Det,  etc.,  Ry.  Co.  ▼. 
Hall.  133  Mich.  302,  94  N.  W.  1066.  The 
order  of  confirmation  Is  affirmed,  with  costs 
of  this  court  to  respondent 

At  the  time  of  filing  his  motion  for  the 
confirmation  of  the  report  of  the  Jury  and 
to  fix  his  attorney  fees  and  costs,  respond- 
ent also  filed  a  statement  of  the  account  of 
attorneys,  as  follows:  An  Itemized  statement 
of  the  account  of  his  counsel,  Geo.  E.  Nichols, 
amounting  to  the  sum  of  (838.50 ;  an  Itemiz- 
ed statement  of  the  account  of  his  local  at- 
torney, H.  A.  Jersey,  amounting  to  the  sum 
of  $333.75.  Of  these  sums,  $327.86  was  char- 
ged for  services  and  expenses  In  a  chancery 
proceeding  to  enjoin  the  railroad  company 
from  operating  Its  road  In  front  of  respond- 
ent's premises.  The  circuit  Judge  taxed  re- 
spondent's costs  at  the  sum  of  $101.80  and 
allowed  $200  for  attorney  fees  and  expenses 
of  attorneys.  Respondent  applied  to  this 
court  for  a  writ  of  mandamus  to  require  the 
circuit  Judge  to  allow  bis  attorneys'  fees 
and  expenses  as  presented  In  their  state- 
ments. An  order  to  show  cause  was  Issued, 
to  which  the  circuit  Judge  made  his  return, 
and  the  matter  was  argued  with  the  prin- 
cipal case.  The  return  substantially  admits 
that  the  services  charged  for  were  rendered 
and  the  amounts  charged  were  reasonable 
as  Between  attorney  and  client  but  denies 
that  th^  were  reasonable  within  the  mean- 
ing of  the  statute.  Section  6240,  Compiled 
liBws  of  1897.  We  think  It  was  the  In- 
toition  of  the  Legislature  to  make  the  cir- 
cuit Judge  the  final  arbiter  as  to  the  amount 
of  the  attorney  fees  to  be  awarded  in  such 
proceedings,  and  that  we  cannot  review  bis 
determination.  Detroit  etc.,  R.  Co.  v.  Hall, 
133  'Mich.  302,  94  M.  W.  lOuO. 

Writ  denied. 


LIVINGSTONE  v.  SAGINAW  PliATB 

GLASS  CO. 

(Supreme  Court  of  Michigan.    Nov  7,  1906.) 

1.  Mabtbb  and  Servant— Injuries  to  Serv- 
ant—Savs  PI.ACX  TO  Work. 

Plaintiff  was  employed  to  wheel  aanjl  into 
defendant's  glass  factorv  at  night,  and  was  in- 
jured by  the  fall  of  a  frozen  sand  cake,  which 
bad  been  undermined  in  the  course  of  the  work. 
There  was  no  danger  connected  with  the  work, 
except  such  as  arose  during  its  progress  as  a 
necessary  incident  of  the  work  itself.  Held, 
that  defendant's  duty  to  furnish  its  servant 
with  a  safe  place  to  work  had  no  application 
to  such  sand  pile. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
^.ent.  Dig.  Master  and  Servant,  §}  191,  200, 
209.] 


2.  Samk— Assumn  Risk. 

Plaintiff,  a  man  47  yean  of  age.  was  em- 
ployed to  wheel  sand  from  a  pile  into  defendant's 
glass  factory  at  night  He  knew  tliat  the  pii* 
was  frozen,  and  that  digging  into  the  pilA 
would  remove  the  support  bam  the  frozen  crust 
but  continued  so  to  do  until  he  was  injured 
by  the  fall  of  a  portion  of  the  frozen  crust 
Held,  that  the  injury  resulted  from  one  of  the 
ordinary  risks  of  the  employment  which  plain- 
tiff assumed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  §g  550-558.] 

8.  Sake— Neolioehce  of  Fellow  Servant— 
SUPPLTINO  Lights. 

Where  defendant  had  employed  competent 
servants  and  made  ample  provision  for  lighting 
its  plant  by  electricity,  and  had  also  provided 
torches  for  the  use  of  its  servants,  the  duty  of 
placing  or  supplying  lights  so  furnished  where 
needed  was  a  duty  devolving  on  plaintiff's  fel- 
low servants,  so  that  plaintiff  could  not  re- 
cover for  an  injury  alleged  to  have  resulted  from 
a  failure  of  defendant  to  supply  lights  at  a 
sand  pile  at  which  plaintiff  was  working. 

Error  to  Circuit  Court,  Saginaw  County; 
Emmet  L.  Beach,  Judge. 

Action  by  Miles  A.  Livingstone  against  the 
Saginaw  Plate  Glass  Company.  From  a 
Judgment  for  plaintift,  defendant  brings  er- 
ror.   Reversed,  without  further  proceedings. 

Argued  before  McALVAY,  GRANT,  BLAIR, 
MONTGOMERY,  and  OSTRANDER,  JJ. 

Humphrey,  Grant  &  Smith,  for  appellant 
Eugene  Wllber  and  Fred  L.  Baton,  for  ap- 
pellee. 

McALYAT,  J.  Plaintiff  brought  this  ac- 
tion against  defendant  for  personal  Injuries 
claimed  to  have  been  sustained  while  work- 
ing for  defendant  on  January  14,  1904.  De- 
fendant Is  a  corporation  engaged  in  the  busi- 
ness of  manufacturing  plate  glass  at  Sagi- 
naw. Plaintift,  at  the  time  the  injury  oc- 
curred, was  engaged  In  wheeling  sand  Into 
the  grinding  department  of  defendant's  fac- 
tory. He  had  been  employed  by  the  night 
foreman.  There  was  a  day  foreman  and 
a  night  foreman  for  this  department.  Elach 
had  authority  to  hire  and  discharge  men, 
and  they  both  worked  with  their  men.  This 
factory  consisted  of  five  departments,  with 
a  foreman  In  each  department  There  was 
a  superintendent  of  the  factory  and  a  gen- 
eral manager  over  all  of  them.  About  250 
men  were  employed.  PlaintitT,  on  January 
14tb,  a  little  before  6  o'clock  in  the  after- 
noon, applied  at  the  grinding  shed  to  the 
night  foreman  for  a  Job  at  night  work.  He 
had  previously  worked  for  defendant  in  an- 
other department  at  night  work  from  Oc- 
tober, 1902,  to  August,  1903.  He  was  told 
to  wait  a  few  minutes  until  It  could  be  as- 
certained whether  there  was  a  vacancy,  and, 
if  so,  he  could  have  work.  The  foreman 
returned  soon  and  told  him  to  come  with 
him.  He  gave  him  a  wheelbarrow,  took  him 
outside  of  the  factory,  showed  him  a  sand 
pile  that  was  out  there,  and  told  him  to  go 
to  work  wheeling  sand  from  that  pile  in- 
to the  grinding  room.  At  the  time  the  plain- 
tiff went  to  work  It  was  dark.    The  sand 
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pile  wbere  plaintiff  waa  to  perform  his  work 
was  about  65  feet  from  the  factory  door. 
It  had  been  hauled  In  on  cars  and  shoveled 
off,  making  a  long  pile,  which  was  about 
10  to  14  feet  high  at  the  top  and  spread 
■out  at  the  sides  to  a  width  of  about  80  feet 
-on  the  ground.  At  the  time  of  the  accident 
It  was  150  to  250  feet  long  east  and  west 
along  the  factory.  The  weather  had  been 
very  cold,  and  the  sand  was  frozen  on  the 
-outside,  making  a  crust  of  from  1^  to  2 
feet  in  thickness.  This  sand  bad  been  hanl- 
•ed  during  the  autumn  before  and  was  enough 
for  tbe  winter  season.  The  men  tiad  been 
at  work  taking  sand  from  this  pile  for  sev- 
eral weeks.  They  worked  from  the  end 
nearest  the  factory  door  and  were  expected 
to  take  tbe  sand  clean  as  they  worked.  The 
■end  at  which  the  work  was  carried  on  was 
not  frozen.  The  sand  was  shoveled  upon 
wheelbarrows  and  then  wheeled  by  the 
workmen  along  planks  laid  down  for  a  track 
into  the  grinding  department  As  the  work 
progressed  the  sand  would  run  down,  as  it 
was  taken  away  from  the  bottom  at  tbe 
end.  and  leave  the  frozen  crust  overhanging 
at  the  top.  It  was  necessary  for  the  work- 
men to  break  this  crust  off  with  a  pick.  If 
left  to  overhang  too  much.  It  would  break 
-off  of  its  own  weight  in  large  pieces  and 
slide  down  the  front.  Two  men  worked  at 
this  sand  pile  during  the  day  and  two  dur- 
ing the  niglit.  The  night  shift  went  to  work 
at  6  o'clock  p.  m.  At  this  date  there  was 
snow  on  the  ground.  As  to  whether  there 
was  light  enough  at  tbe  time  plaintiff  went  to 
work,  and  while  he  continued  at  this  work,  to 
enable  him  to  see  sufficiently  to  observe  bis 
surroundings,  is  a  matter  in  dispute.  There 
was  another  smaller  pile  of  lake  sand,  from 
which  the  men,  as  directed  by  the  grinders, 
would  occasionally  bring  a  barrow  of  sand 
as  it  was  required.  Plaintiff  had  worked 
about  214  hours  wheeling  sand,  when,  while 
at  this  large  pile  getting  a  load,  a  large  piece 
of  tbe  frozen  sand  broke  off  from  tbe  top 
and.  sliding  down  tbe  front  of  the  pile, 
struck  him  and  broke  his  leg.  For  this  in- 
jury suit  was  brought 

The  negligence  of  defendant  claimed  In 
the  declaration  was:  (1)  The  failure  to 
furnish  sufficient  lights.  <2)  Tbe  failure  to 
furnish  a  safe  place  In  which  plaintiff  was 
to  work.  (3)  The  failure  to  Inform  plaintiff, 
when  put  to  work,  of  the  condition  of  the' 
sand  pile  and  tbe  danger  to  which  he  was 
exposed.  Plaintiff  obtained  a  judgment,  and 
defendant  brings  tbe  case  to  this  court  for 
review.  The  case  was  tried  and  submitted 
by  tbe  court  to  tbe  jury  practically  upon  the 
theory  of  the  plaintiff  as  set  forth  In  his 
declaration.  Defendant  Insisted  in  the  trial 
court,  and  Insists  here,  that  the  Injury 
which  plaintiff  received  was  tbe  result  of 
one  of  the  ordinary  risks  of  his  employment, 
which  he  assumed  by  entering  upon  the 
work,  and  that  the  well-known  rule  requir- 
ing the  master  to  provide  a  safe  place  for 


the  servant  to  work  has  no  application  to 
this  case. 

Defendant  requested  the  court  to  charge 
the  jury  as  follows:  "The  work  in  which 
the  plaintiff  was  engaged  at  the  time  of  tbe 
accident  was  the  simplest  kind  of  manual 
labor,  and  was  not  attended  by  any  danger 
which  was  not  within  the  comprehension 
of  any  person  of  ordinary  intelligence.  The 
condition  of  ^e  weather  was,  and  had  been 
for  some  time,  such  that  the  plaintiff  knew, 
or  ought  to  have  known,  that  the  outer 
surface  of  the  sand  pile  was  frozen.  He 
also  knew  that  if  he  dug  sand  out  from 
the  bottom  of  the  pile,  the  sand  above,  wheth- 
er loose  or  frozen,  would  break  off  and  fall 
down.  The  plaintiff  being  chargeable  with 
the  knowledge  of  all  these  facts  when 
he  entered  upon  the  work,  he  assumed 
all  risks  of  Injury  to  himself  growing 
out  of  these  conditions.  He  required  no 
instruction  from  any  one  to  enable  him  to 
guard '  against  them.  He  knew,  as  well  as 
tbe  defendant  or  any  of  its  officers  or  agents, 
just  what  dangers  attended  this  work,  and 
he  knew,  as  well  as  they  did,  whether  the 
lights  which  were  furnished  were  sufficient 
to  enable  him  to  see  the  situation  and  pro- 
tect himself  against  such  danger.  The  risk 
growing  out  of  insufficient  lights  can  be  as- 
sumed by  an  employe  just  like  any  other 
risk,  and  I  charge  yon  that  under  the  un- 
disputed evidence  In  this  case  all  of  the 
risks  connected  with  plaintiff's  employment 
which  resulted  in  the  Injury  to  him,  includ- 
ing the  alleged  Insufficiency  of  lights,  were 
assumed  by  him,  and  h«ice  he  cannot  re- 
.cover  In  this  action,  and  you  will  render  a 
verdict  for  the  defendant  of  no  cause  of 
action."  (2)  "I  charge  you  that  the  men 
on  tbe  day  shift,  who  were  working  on  the 
sand  pile  during  the  daytime  of  the  day  when 
plaintiff  was  Injured,  were  the  fellow  serv- 
ants of  tbe  plaintiff,  and  if  they  left  the 
sand  pile  in  a  dangerous  condition  as  the 
result  of  tbe  negligent  manner  in  which  they 
did  their  work,  and  plaintiff's  injury  re- 
sulted therefrom,  that  was  the  n^llgence  of 
a  fellow  servant  of  the  plaintiff,  for  -^rliicb 
the  defendant  Is  not  responsible."  (3)  "I 
charge  you  that  the  foreman,  Charles  Le- 
wellen.  In  respect  to  all  the  matters  com- 
plained of  as  negligence  in  this  case,  was 
tbe  fellow  servant  of  the  plaintiff,  and,  if 
be  was  negligent  In  any  of  the  matters  com- 
plained of,  the  defendant  is  not  liable  to 
the  plaintiff  therefor."  (4)  "Under  tbe  evi- 
dence in  this  case  the  furnishing  of  lights 
to  Ileht  the  sand  pile  was  but  an  incident  to 
the  prosecution  of  the  work  In  which  plain- 
tiff was  engaged,  and  was  In  charge  of  the 
fellow  servants  of  the  plaintiff,  and  any 
neglect  to  furnish  or  use  sufficient  lights 
was  the  neglect  of  such  fellow  servants,  for 
which  the  defendant  is  not  responsible  in 
this  case."  All  of  which  requests  the  court 
refused  to  give,  and  to  which  refusal  the 
defendant  thereupon  duly  excepted. 
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In  order  to  determine  whether  the  oonrt 
was  In  error  In  refusing  these  requests,  -we 
must  consider  whether  the  doctrine  of  safe 
place  to  work  applies  to  this  case,  and 
whether  the  plaintiff's  Injury  was  the  re- 
anlt  of  one  of  the  ordinary  risks  of  the 
employment  assumed  by  him.  The  work  at 
which  plaintiff  was  employed  was  In  the 
open  air,  and  not  within  any  structure  fur- 
alshed  by  defendant.  It  was  of  the  simplest 
and  most  ordinary  character,  performed  with 
tools  under  no  circumstances  dangerous. 
There  was  no  danger  whatever  in  doing  this 
work,  except  such  as  arose  during  the  prog- 
ress of  the  work  as  a  necessary  incident 
of  the  work  Itself,  which  was  being  per- 
formed by  plalntlfC  and  his  fellow  servants. 
If  any  danger  arose,  It  came  through  the 
prosecution  of  the  work,  and  not  through 
the  condition  of  the  place  furnished  by  the 
master  In  which  to  work.  Petaja  v.  Au- 
rora Iron  Mine  Co.,  106  Mich.  463.  64  N.  W. 
838.  66  N.  W.  861,  23  L.  a  A.  43A,  68  Am. 
8t  Rep.  605;  Beesley  v.  P.  W.  Wheeler  & 
Co.,  103  Mich.  190,  61  N.  W.  658,  27  L.  R. 
A-  266:  Miller  v.  Thomas  (Sup.  Ct  N.  T.) 
44  N.  T.  Snpp.  277.  In  this  case  the  place 
was  not  furnished  as  in  any  sense  a  perma- 
nent place  of  work,  but  was  a  place  In  which 
the  surrounding  conditions  were  constantly 
changing.  The  rule  of  a  safe  place  to  be 
famished  by  the  master,  therefore,  does 
not  apply.  Plaintiff  was  a  man  47  years  of 
age.  He  had  worked  as  a  carpenter  for 
many  years,  and  had  also  worked  In  differ- 
ent kinds  of  business  accompanledby  danger, 
where  It  was  necessary  for  him  to  he  very 
carefuL  He  had  shortly  before  this  accident 
worked  on  a  paving  contract  until  the  severe 
cold  compelled  suspension  of  the  work.  He 
knew  tliat  the  weather  was  extremely  cold 
and  that  the  ground  was  frozen.  He  must 
be  held  chargeable  with  the  knowledge  that 
a  sand  pile  lying  out  of  doors  was  frozen  and 
that  digging  into  such  pile  would  remove 
the  support  from  the  frozen  crust  A  master 
is  not  required  to  give  warning  of  danger 
apparent  and  readily  comprehended  to  a  serv- 
ant of  ordinary  Intelligence  and  years  of 
discretion.  Welch  v.  Bralnerd,  108  Mich. 
88,  65  N.  W.  667.  The  Injury  resulted  from 
one  of  the  ordinary  risks  of  his  employment, 
assumed  by  him  when  he  entered  upon  his 
-work.  Miller  y.  Thomas,  supra,  and  cases 
cited.  The  danger  in  this  case  was  one  crea- 
ted by  the  servants  of  defendant  in  the 
proctecution  of  the  work,  in  ail  probability 
partly  before  and  partly  during  the  time  in 
-which  plaintiff  himself  was  at  work. 
Whether  the  condition  was  created  before 
or  after  the  plaintiff  entered  upon  the  com- 
mon employment  does  not  affect  the  ques- 
tion of  defendant's  liability.  The  risk  was 
one  Incident  to  tlie  common  employment  and 
was  assmned  by  the  employe.  Dresser  on 
Illnpl(>yers'  Liability,  407;  Hoar  t.  Merrltt, 
«2  Mlcb.  386,  28  N.  W.  15. 
Plaintiff's  principal  contention  is  that  de- 

108  N.W.— 28 


fendant  was  negligent  in  not  famishing 
sufficient  lights;  that  If  plaintiff  had  been  put 
at  work  in  the  daytime  he  would  liave  as- 
sumed all  apparent  risks,  or  risks  which 
might  liave  been  known  by  the  use  of  ordi- 
nary care  and  prudence,  but,  having  been 
put  to  work  when  there  was  not  sufBctent 
light  to  observe  his  surroundings,  he  cannot 
be  held  to  have  assumed  risks  of  which  he 
had  no  Icnowledge.  If  the  danger  was  one 
Incident  to  the  employment  and  the  state 
of  the  weather,  of  which  he  is  presumed  to 
take  notice,  it  was  the  duty  of  the  plaintiff 
to  observe  his  surroundings  and  inform  him- 
self of  the  condition  of  the  sand  pile  when 
he  went  to  work,  and  to  keep  Umself  in- 
formed of  its  changed  condition  while  the 
work  progressed.  The  work,  progressing 
steadily  night  and  day,  produced  a  constant 
changing  of  the  place  where  the  lights 
would  be  required.  Lights  would  be 
necessary  only  where  the  men  were  at 
work  at  the  sand  pile.  There  was  no  duty 
resting  upon  defendant  to  light  the  entire 
premises.  The  necessity  for  lights  at  any 
particular  place  was  then  an  Incident  to  the 
business.  There  was  a  light  inside  the  build- 
ing. Provision  had  been  made  outside  the 
building  by  an  electric  light  on  a  poet  It 
Is  not  claimed  but  that  tbls  gave  ample 
light  at  and  about  the  entrance  to  the  fac- 
tory. Defendant  employed  an  electrician, 
with  abundant  supplies  of  wire  and  lamps  to 
place  lights  where  required.  There  was  al- 
so a  supply  of  torches  for  the  use  of  the  men. 
The  workmen  at  the  sand  pile  knew  whether 
lamps  or  torches  were  necessary  at  the  place 
of  work  that  night  If  such  lights  were  not 
asked  for  that  night  or  were  not  furnished, 
such  neglect  cannot  be  charged  to  defend- 
ant. Competent  servants  had  been  em- 
loyed,  and  ample  provision  made  for  light- 
ing by  electricity  and  torches  on  the  part  of 
defendant  and  those  servants  Intrusted  with 
the  duty  of  placing  or  supplying  lights  so 
furnished  were  fellow  servants  of  the  plain- 
tiff. For  a  discussion  of  the  principles  in- 
volved, see  cases  cited  supra,  and  authori- 
ties cited  and  discussed  in  those  cases. 

The  contention  of  the  defendant  as  to  tbe 
law  controlling  this  case  was  correct  The 
court  was  in  error  In  refusing  to  give  the 
above  requests.  It  Is  not  necessary  to  dis- 
cuss other  assignments  of  error. . 

The  judgment  is  reversed,  and  no  new 
trial  ordered. 


DAWB  V.  BOARD  OF  HEALTH  OF  CITY 

OF  MONROB. 
(Supreme  Court  of  Michigan.     Nov.  7,  1806.) 

Hbatth— BoABO  or  Heaith— Buplotmint  of 
Phtbioiah  —  Claims  —  Aixowanoe  —  Stat- 

XTTES. 

Pub.  Acts  1903,  p.  6,  No.  7,  requires  the 
board  of  superTlsors,  on  receiving  an  itemized 
statement  of  expenses  incurred  by  a  board  of 
health  for  the  care  of  a  person  quarantined  be- 
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cause  of  being  infected  with  a  contagious 
disease,  to  proceed  to  audit  tlie  same.  A  board 
of  Ileal  tb  employed  a  physician  to  care  for  a 
person  quarantined  with  a  contagious  disease. 
The  physician  presented  an  Itemized  bill  for 
his  services  which  the  board  of  health  certi- 
fied to  the  board  of  supervisors.  Held,  that 
the  board  of  supervisors  must  proceed  to  de- 
termine the  validity  of  the  bill,  and  allow  it, 
if  proper,  notwithstanding  the  fact  that  a 
new  board  of  health  on  the  supervisors  refer- 
ring the  bill  back  returned  the  bill  to  the 
supervisors,  with  the  statement  that  the  serv- 
ices were  not  rendered  pursuant  to  an  order 
of   the  board   of   health. 

Certiorari  to  Circuit  Court,  Monroe  Coun- 
I7;  Harry  A.  Lockwood,  Judge. 

Mandamus  by  Denias  Dawe  against  the 
board  of  health  of  the  city  of  Monroe  to  com- 
pel respondent  to  audit,  allow,  and  certify 
relator's  bill  tor  such  avan  as  should  be 
reasonable  to  the  l>oard  of  supervisors.  The 
court  refused  to  frame  certain  issues,  and 
the  relator  brings  certiorari  to  review  the 
action  of  the  court    AfBrmed. 

In  January,  1906,  an  epidemic  of  diphtheria 
and  scarlet  fever  broke  out  in  St  Francis 
Home,  a  charitable  lnstitutl(Mi  for  the  care 
of  boys  in  Monroe.  The  relator,  a  physician, 
claiming  to  have  been  employed  by  respond- 
ent, presented  his  bill  for  services,  amount- 
ing to  $372.50.  It  is  admitted  that  said 
bill  was  ordered  by  the  respondent  certified 
to  the  board  of  Bupnrvisors ;  that  it  was  cer- 
tified, but  the  board  of  supervisors,  refusing 
to  accept  the  form  of  the  certificate,  referred 
the  bill  back  to  the  respondent  The  re- 
spondent subsequently  and,  on  March  16, 
1906,  rescinded  its  resolution,  and  ordered 
tbe  bill  sent  back  to  the  t)oard  of  supervi8> 
ors,  with  the  statement  that  tbe  services 
were  not  rendered  in  pursuance  of  an  order 
of  the  board  of  health.  A  new  board  of 
health  came  into  existence  at  the  election  in 
April  of  that  year.  May  20,  1906,  relator 
applied  to  tbe  circuit  court  for  the  county 
of  Monroe  for  a  mandamus  to  compel  the  re- 
spmident  to  audit,  allow,  and  certify  his 
bill  for  such  sum  as  should  be  reasonable 
to  the  board  of  supervisors.  The  respond- 
ent answered,  setting  up  the  cliarge  In  the 
personnel  of  the  board  since  Its  former  action 
above  set  forth,  denied  that  the  St  Francis 
Home  was  not  the  legal  guardian  of  the 
children,  or  that  the  parents  and  guardians 
were  irresponsible  financially;  denied  that 
relator's  services  were  rendered  by  order  of 
the  board  of  health.  Replication  was  filed 
to  this  answer,  and  tbe  relator  asked  for 
two  issues  to  be  framed  as  follows:  (1) 
Was  the  relator  employed  to  render  the  serv- 
ices for  which  he  charged?  (2)  If  so,  what 
Is  a  reasonable  compensation  for  such  serv- 
ices? Tbe  court  refused  to  frame  such  is- 
sues, holding  that  they  were  not  proper. 
This  ruling  of  tbe  circuit  court  Is  before  us 
for  review  on  the  writ  of  certiorari. 

Argued  before  CARPENTER.  C.  J.,  and 
-McALVAY,  GRANT,  BLAIR,  and  MOORE, 
JJ. 


John  J.  Klley  and  Willis  Baldwin,  for  ap- 
pellant   Jesse  H.  Root  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Un- 
der Act  No.  7,  p.  6,  Pub.  Acts  1903,  the  audit- 
ing of  bills  incurred  by  the  public  in  case 
of  Infectious  and  dangerous  communicable 
diseases  Is  lodged  in  tbe  board  of  supervisors 
of  the  county.  The  local  board  of  health  is 
required  by  said  act  to  keep  an  itemized  and 
separate  statement  of  expenses  and  render 
the  same  to  the  board  of  supervisors  by  filing 
the  same  with  the  county  clerk.  The  en- 
tire responsibility  then  rests  upon  the  board 
of  supervisors  to  pass  upon  the  necessity  of 
such  expenses,  tbe  services  performed,  the 
Justice  and  reasonableness  thereof,  and  to  al- 
low such  parts  thereof  as  the  traard  shall 
deem  Just  It  appears  that  the  itemized  bill 
of  relator  was  presented  to  the  respondent 
and  by  the  resiMudent  filed  with  tbe  cleric 
of  the  circuit  court  as  the  law  requires.  The 
certificate  to  wMcb  the  Ixwrd  of  supervisor.-: 
objected  is  not  found  in  the  record,  and  we 
cannot  therefore  determine  Its  8ufflcienc7- 
The  statute  does  not  in  terms  requbre  any 
certificate. 

The  action  of  the  Itoard  of  health  is  not 
affected  by  the  fact  of  a  change  In  its  mem- 
b»s;  and  such  change  is  no  objection  to 
this  proceeding  on  the  part  of  relator.  If  re- 
lator's Itemized  statement  was  rendered  to 
the  board  of  supervisors  by  the  authority  of 
the  respondent  It  was  the  duty  of  the  board 
of  supervisors  to  proceed  to  audit  the  ac- 
count. If  the  employment  of  the  relator  by 
the  respondent  was  denied,  an  issue  of  fact 
Is  presented  for  the  determination  of  the 
board  of  supervisors,  and  it  is  the  duty  of 
the  latter  board  to  determine  whether  the 
board  of  health  made  a  contract  for  the 
relator's  services.  Act  Na  7  refers  all  such 
Issues  of  fact  to  the  board  of  supervisors. 
We  have  not  before  us  a  case  where  a  board 
of  health  denies  a  contract  and  for  that  rea- 
son refuses  to  make  tlie  statement  to  the 
board  of  supervisors.  An  itemized  state- 
ment was  rendered.  Upon  this  record  the  re- 
lator's account  is  properly  before  the  board 
of  supervisors  for  action,  and  they  should 
proceed  to  hear  it  Sawyer  t.  Village  of 
Manton  (Mich.)  106  N.  W.  644 

The  order  of  the  circuit  court  la  aflSrmed. 


O'LBART  V,  MICHIGAN  STATE  TELE- 
PHONE 00. 

(Supreme  C!oart  of  Michigan.    Nov.  7,  1906.> 

1.  Neolioenoe  —  Children  —  TBESPASBBaa 
—  Leaving  Machine  in  Hiqhway. 

Employes  of  a  telephone  company  engaged 
in  stringing  a  cable  to  posts  placed  an  apparatus 
used  in  the  work  in  tlM  public  highway.  A 
child,  seven  years  of  age,  laid  ills  hand  on  the 
cable  near  the  apparatus  and  was  injured  on 
the  employfia  operating  the  same.  The  employes 
had  actual  notice  that  children  were  in  the 
highway  and   near  tlie  apparatus.    Held,   that 
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the  diild  was  not  a  trespasser  and  waa  not  pre-  I 
duded  from  a  recovery  on  that  ground. 

[Ed.  Note.— For  cases  in  point,  see  vol.  87, 
Gent  Dig.  Negligence,  {  21.] 

2.  Same— Lea  VINO  Machinbbt  Attbaotivb  to 
Children  in  Hiohwat— Nxouoknoe. 

Whether,  in  an  action  for  injuries  received 
by  a  child  while  coming  in  contact  with  an  ap- 
paratus placed  by  employte  of  a  telephone  com- 
pany in  a  highway,  the  employte  were  negli- 
gent in  leaving  the  apparatus  In  the  highway 
and  in  not  giving  children  warning  of  the  danger 
of  playing  with  the  same  and  in  taking  no  pre- 
cautions to  ascertain  whether  children  were 
playing  with  the  apparatus,  held  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  vol.  37, 
Gent  Dig.  Negligence,  {{  SOS,  313.] 

S.   Sams— CONTBIBDTOBT  Nkolioknox. 

Whether  a  child,  seven  years  of  age,  in- 
jured in  consequence  of  coming  in  contact  with 
an  apparatus  placed  in  a  public  highway,  had 
■nfficient  warning  or  understanding  of  the  dan- 
ger to  render  him  guilty  of  contributory  negli- 
gence precluding  a  recovery,  held  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  vol.  37, 
Cent.  Di?.  Negligence,  U  347-348.] 
Hooker  and  Grant,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Kent  County; 
Alfred  Wolcott,  Judge. 

Action  by  William  F.  O'Leary,  by  next 
friend,  against  the  Michigan  State  Telephone 
Company.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
.\LVAY,  GRANT,  BLAIR.  MONTGOMERI, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

William  E.  Thompson  (Elliott  G.  Stevenson 
and  Leo  M.  Butzel,  of  counsel),  for  appellant. 
Carroll,  Kerwin  &  HoUoway,  for  appellee. 

BLAIR,  J.  On  the  5tb  of  November,  1904* 
tbe  plaintiff,  who  was  a  child  of  the  age  of 
seven  years,  was,  with  other  children,  playing 
in  and  about  Gold  street,  in  the  city  of  Grand 
Rapids,  In  front  of,  and  near,  bis  father's 
bouse.  While  so  engaged  they  saw  a  wagon 
of  tbe  defendant,  npon  wbicb  were  a  number 
at  employte,  tnm  from  Bridge  street  and 
drive  sonth  cm  Gold  street  and  stop  at  a  post 
standing  on  the  west  side  of  tbe  street  The 
men  proceeded  to  unload  and  throw  npon 
tbe  ground  reels,  ropes,  snatch  blocks,  and 
other  equipment,  preparing  to  string  a  cable 
on  poles  standing  In  Gold  street  from  Bridge 
street  south  to  Butterworth  avenue. ,  This 
post  was  adjacent  to  the  sidewalk,  and  was 
used  as  a  guy  stub  or  anchor  post,  to  tbe 
bottom  of  which  the  snatch  block  was  at- 
tached. This  post  stood  50  or  60  feet  south  of 
Bridge  street,  between  two  and  three  feet 
from  the  sidewalk,  and  between  the  sidewalk 
and  tbe  curb.  The  plaintiff  and  the  other 
children  crossed  the  street,  and,  <  while  tbe 
men  were  at  work  about  tbe  guy  stub  or 
anchor  post,  they  proceeded  to  roll  the  reel 
npon  which  had  been  wound  tbe  lead  rope, 
and  push  It  around  In  the  street  They 
bad  rolled  this  reel  np  by  tbe  sidewalk  and 
bad  been  playing  with  it  about  20  minutes, 
when  Mr.  McCarthy,  one  of  defendant's  em- 
ployta,  came  alone  took  it  away  from  them. 


and  stood  It  on  end  by  the  sidewalk,  Mr. 
McCarthy  testified  that:  "When  we  first 
drove  up  where  the  anchor  post  Is  there  was 
some  children  there ;  they  were  on  tbe  wagon 
when  I  first  noticed  them,  around  where  we 
were  unloading  the  stuff.  The  plaintiff  in 
this  case  was  one  of  them,  and  there  was 
three  or  four  others.  After  we  had  the  lead 
rope  off  the  reel,  we  started  to  pull  tbe  cable. 
When  we  were  stringing  out  the  rope,  they 
were  around  in  our  way  and  under  our  feet 
a  little,  and  I  told  them  to  keep  away  from 
there.  At  tbe  time  I  told  the  children  this, 
they  were  pulling  on  the  rope  first  when  I 
told  them  to  keep  away,  and  the  next  time  I 
told  them  to  get  away  from  there  tbey  were 
rolling  the  reel  around  In  the  road.  When 
I  said,  'pulling  the  rope'  I  meant  the  'reel.' " 
Mr.  McCarthy  further  testified  that  when 
be  started  to  take  the  reel  away  from  the 
children  they  ran  across  tbe  street  and  stood 
on  the  sidewalk  and  laughed  at  bim.  When 
be  said  he  would  get  them  If  he  caught  them 
around  there,  they  laughed  and  seemed  to 
take  It  as  fun.  This  was  before  tbe  snatch 
block  was  put  In  place  at  tbe  bottom  of  the 
anchor  post,  and  nothing  was  said  to  tlic 
plaintiff  or  tbe  other  children  at  any  time 
after  the  snatch  block  was  put  cm  the  rope, 
although  they  were  In  the  street  across  tbe 
way  playing  about  there. 

This  snatch  block  was  a  large  appliance 
eight  Inches  In  diameter,  made  of  iron  and 
wood,  with  a  hook  fastened  to  tbe  post  It 
bad  one  removable  side  with  a  clasp  to  It, 
and  In  the  center  Is  a  large  pulley  inclosed 
and  encased  In  tbe  frame.  The  pulley  was 
on  a  swivel  and  the  rope  passed  over  the 
top  of  the  pulley  and  came  out  underneath, 
and  to  tbe  end  of  which  was  hitched  the  team. 
There  was  thus  a  circuit  of  the  cable  and 
rope,  and  as  tbe  team  moved  south  on  Gold 
street  from  the  ancbor  post,  tbe  rope  passed 
through  the  snatch  block  over  the  pulley,  and 
thus  the  cable  was  elevated  npon  the  cross- 
arms  of  the  poles  and  moved  to  the  north 
as  tbe  team  moved  south.  There  was  no 
guard  or  other  protection  on  the  snatch  block 
to  prevent  a  person's  hand  from  going  into  it 
wltb  tbe  rope,  and  a  band  could  go  in  where 
the  rope  would.  As  the  team  went  south  on 
Gold  street,  tbe  employes  of  tbe  defendant 
took  positions  on  tbe  poles,  as  it  was  neces- 
sary for  a  man  to  be  on  each  pole  to  free 
the  cable  clips  that  would  catch  on  the  cross- 
arms  as  the  cable  moved.  Mr.  McCarthy 
went  ahead  of  the  team  as  it  went  south  on 
Gold  street,  watching  for  signals  from  the 
men  on  tbe  poles,  and  Mr.  McCue,  another  em- 
ployfi,  stood  on  tbe  corner  of  Gold  and 
Bowery  streets,  nearly  a  block  from  the 
snatch  block  and  anchor  post,  to  guard  that 
crossing.  The  latter  was  tbe  nearest  man 
to  tbe  snatch  block  at  tbe  time  the  plaintiff 
was  injured.  Frequent  stops  were  necessary 
as  tbe  cable  was  being  strung,  on  account 
of  the  cable  clips  catching,  though  the  long- 
est of  these  stops  were  about  four  or  five 
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minates.  While  fhla  work  was  in  progress, 
the  snatch  block  was  left  entirely  nngnarded 
and  unprotected  and  no  one  stationed  at  or 
near  It  to  warn  plaintiff  and  the  other  chil- 
dren or  any  one  else  of  danger ;  Mr.  McCue, 
the  nearest  employ^  to  the  snatch  block,  being 
at  the  corner  of  Gold  and  Bowery  streets, 
a  block  distant  The  pulley  In  the  snatch 
block  revolved  rapidly,  when  the  team  was 
in  motion,  and,  the  pulley  and  block  being 
dry,  made  a  squeaking  noise  as  the  rope 
passed  around  it,  which  frightened  Mr.  Tlm- 
mer's  h<Hrse  and  attracted  the  attention  of 
the  plaintiff  and  his  little  companion,  who 
were  across  the  street,  and  they  came  over  to 
the  snatch  block  to  look  at  the  pnlley  re- 
Yolving  (or,  as  the  plaintiff  called  It,  "the 
wheel"),  the  moving  rope,  and  the  other 
strange  equipment,  and  also  to  see  what 
caused  the  noise.  They  reached  the  snatch 
block  at  a  time  when  the  team  was  standing 
still,  and,  presumably,  during  one  of  the 
frequent  stops  caused  by  the  cable  clips  catch- 
ing, for  at  that  time  the  rope  was  not  mov- 
ing, but  standing  still,  and  they  began  play- 
ing with  it.  Plaintiff,  being  the  larger  of  the 
two,  had  hold  of  the  top  rope  or  the  one 
passing  Into  the  snatch  block,  while  the 
Rybrick  child  bad  hold  of  the  rope  which 
moved  from  the  snatch  block  when  the  team 
was  in  motion.  The  place  where  they  had 
hold  of  the  rope  was  about  18  inches  from 
the  snatch  block,  and,  while  so  playing,  the 
employes  of  the  defendant,  without  notice 
or  warning  to  the  plaintiff,  and,  in  fact, 
without  paying  any  attention  at  all  to  the 
snatch  block,  suddenly  started  up  the  team, 
and,  in  a  short  period  of  time,  about  as  long 
as  it  would  take  the  team  to  travel  18  Inches 
along  Gold  street  or  take  one  step,  the 
plalntlfTs  hands  were  drawn  Into  the  snatch 
block  and  crushed.  The  trial  Judge  sub- 
mitted the  case  to  the  Jury,  plaintiff  re- 
covered Judgment,  and  defendant  appeals  to 
this  court. 

The  defense,  at  the  close  of  the  plaintiff's 
proofs,  at  the  close  of  the  testimony,  and, 
in  this  court,  relies  upon  the  defense  that  the 
ease  as  made  by  the  plaintiff  was  not  suffi- 
cient in  law  to  entitle  him  to  have  the 
same  submitted  to  the  Jury,  but  that  it  was 
established  from  the  proofs  as  a  matter  of 
law:  (1)  That  the  defendant  was  not  negli- 
gent. (2)  That  the  plaintiff  was  guilty  of 
contributory  negligence.  (8)  That  the  plain- 
tiff was  a  trespasser. 

We  shall  consider  first  whether  plaintiff 
was  a  trespasser  as  contended  by  appellant, 
citing  Kanmeler  v.  City  Electric  Railway,  116 
Mich.  307,  74  N.  W.  481,  40  L.  R.  A.  885,  72 
Am.  St  Rep.  525 ;  Ryan  ▼.  Towar,  128  Mich. 
468,  87  N.  W.  644.  66  L.  a  A.  810,  92  Am.  St 
Rep.  481,  and  other  cases.  We  do  not  think 
this  case  Is  ruled  by  the  cases  cited,  but  that 
it  falls  within  the  principle  of  Powers  v.  Har- 
low, 53  Mich.  507,  19  N,  W.  267,  61  Am. 
Rep.  154.  That  case  was  not  overruled  by 
Ryan  v.  Towar,  but  was  distingnlslied  in  the 


majority  opinion,  the  writer  saying:  "But 
In  that  case  the  child  was  not  a  trespasser  on 
the  land  whatever  may  be  said  of  bis  med- 
dling with  the  explosives."  The  case  of 
Powers  V.  Harlow  is  an  authority  in  this 
state,  and  Is  supported  by  the  great  weight 
of  authority  in  this  country  and  in  England. 
The  present  case  differs  from  Kaumeier  y. 
City  Electric  Railway  and  other  cases  cited 
in  appellant's  brief  hi  that  here  the  owner 
of  the  property  was  present  operating  the 
property,  and  the  plaintiff  was  where  he  bad 
a  right  to  be.  The  plaintiff  was  In  the 
public  highway,  where  he  had  as  much  right 
to  be  as  defendant's  employes,  and  while 
his  laying  his  hand  upon  the  cable  was 
technically  a  trespass,  it  was  no  more  so  than 
taking  the  exploder  cap  from  the  box  in  the 
case  of  Powers  v.  Harlow.  Plaintiff's  mere 
technical  trespass  did  not  set  In  motion,  as  iu 
the  cases  cited,  the  agencies  which  caused 
his  injury ;  those  agencies  were  brought  into 
operation  and  controlled  by  defendant's  em- 
ployes. There  la  reasonable  ground  for  dis- 
tinction between  a  case  where  something  is 
left  In  the  highway  which  can  only  Injure  a 
child  by  his  meddling  with  it  and  putting 
It  into  operation  in  the  absence  of  the  owner 
or  person  having  it  in  charge  and  a  case 
like  the  present  when  the  owner  is  present 
operating  the  apparatus  and  has  actual  notice 
that  the  children  are  attracted  by  the  tackle 
and  will  play  with  it  unless  prevented. 

The  questions  of  negligence  and  contrlba-, 
tory  negligence  were  properly  submitted  to 
the  Jury.  The  age  of  the  plaintiff  has  an 
important  bearing  upon  both  questions.  De- 
fendant's employes  knew  that  the  children 
were  attracted  by,  and  disposed  to  play 
with,  the  apparatus,  since  they  had  been 
playing  with  the  reel  which  McCarthy  bad 
taken  away  from  them,  and  then  chased 
them  across  the  street.  Notwithstanding 
this,  the  children  came  back  again.  "Q.  It' 
was  not  a  part  of  your  duties  to  watch  them 
or  to  watch  that  snatch  block,  was  It?  A. 
Yea;  it  was  in  a  way;  I  was  supposed  to 
look  for  trouble  of  any  kind  that  was  there. 
Q.  You  would  not  very  well  do  that  when 
facing  the  other  way  and  looking  for  tha 
work  ahead  of  you?  A.  Of  course,  after  we 
got  started  pulling,  then  I  was  supposed  to 
look  ahead.  *  *  *  I  warned  WUUe  to 
keep  away  from  the  reel.  I  warned  him  my- 
self once  after  we  got  started  with  the  rope, 
him  and  another  boy.  There  were  two  boys 
with  hands  on  the  r<^>e  and  I  told  them  to 
keep  away  from  there  after  they  started  to 
string  the  cable.  *  *  *  It  was  after  the 
team  stacted.  The  boys  were  playing  on  the 
rope.  Tb^  were  about  28  feet  or  30  ahead 
of  the  snatch  block.  They  were  behind  me. 
They  were  Jumping  on  the  rope  a  little  and 
I  told  them  to  go  away,  and  they  went 
away  and  that  was  the  last  I  saw  of  them. 
We  had  started  when  I  warned  the  boys. 
Q.  Now,  after  you  started  to  string  this 
cable,  bow  many  times  did  you  bave  oc- 
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caslon  to  go  back  or  look  around  towards  the 
snatch  block  before  yoa  got  to  Bowery 
street?  A.  I  did  not  go  back  at  all  when  I 
looked  around.  When  I  first  warned  him, 
Willie  went  away  and  I  did  not  see  him  until 
be  got  'catched.'  I  told  them  to  ke^  away 
and  they  went  away  the  time  they  were  told. 
I  bad  In  mind  the  danger  of  a  break  In  the 
rope,  as  the  rope  breaks  once  in  a  while  and 
there  Is  danger  If  there  is  anybody  on  it. 
I  did  not  direct  their  attention  in  any  way 
to  the  block  or  the  danger  of  the  block.  I 
never  saw  them  near  the  block.  Tliey  were 
on  the  rope."  It  was  for  the  Jury  to  say 
whether,  under  the  circumstances,  the  de- 
fendant's employes  were  not  negligent  in 
leaving  the  block  nnguarded  and  in  not 
giving  the  children  a  proper  warning  of  the 
danger  of  playing  with  the  rope  and  in  tak- 
ing no  precautions  to  ascertain  whether  the 
children  had  returned.  It  was  also  for  the 
Jury  to  say  whether  the  plaintiff  had  suf- 
ficient warning  of  or  sufficient  understand- 
ing of  the  danger  to  render  him  guilty  of 
contributory  negligence. 
The  Judgment  is  affirmed. 

CARPENTBK,  C.  J.,  and  McALVAI, 
MONTGOMERY,  OSTRANDBR,  and  MOORE, 
JJ..  conciurred. 

HOOKER,  J.  (dissenting).  The  Judgment 
raidered  in  this  action  was  in  favor  of  an 
Infant,  who,  at  the  time  of  the  Injury  for 
which  be  sued,  was  seven  years  of  age. 
The  defendant's  construction  gang  was  en- 
gaged in  stringing  a  trolley  wire,  using  a 
block  or  pulley,  through  which  a  rope  ran, 
when  the  wire  was  being  drawn  forward, 
the  power  being  applied  by  a  team  attached 
to  the  end  of  the  rope,  the  team,  at  the  time 
of  the  accident,  being  some  distance  from 
the  block.  The  child  meddled  with  the  rope, 
and  hla  hand  was  drawn  into  the  block  and 
crushed.  Three  Important  questions  are 
raised:  (1)  Was  It  negligence  on  the  part 
of  tlie  defendant  to  use  this  apparatus  with- 
out stationing  a  guard  at  the  blodt  to  pre- 
vent intermeddling  by  children?  (2)  Was 
the  child  a  trespasser  In  meddling  with  the 
rope  and  block,  and  therefore  not  entitled  to 
recover?  (8)  Was  the  child  guilty  of  con- 
tributory negligence? 

It  is  contended  by  the  defendant's  counsel, 
that  the  undisputed  testimony  entitled  him 
to  a  verdict  by  direction  of  the  court  upon 
each  and  all  of  said  grounds.  We  under- 
stand that  the  defendant's  right  to  use  the 
appliances  referred  to  on  the  highway  Is 
not  disputed,  and,  on  the  other  hand,  no 
question  seems  to  have  been  made  over  the 
plalntlfTs  right  to  use  the  street  for  a  place 
to  play,  and  the  controversy  is  narrowed  to 
the  question  raised  In  the  "turntable  cases," 
Tls.,  must  one  using  the  highway  for  law- 
ful pm^wses  take  Into  consideration  the  pro- 
pensities of  mankind  to  meddle,  and  exercise 
Increased  diligence  to  prevent  injury  to  such 


intermeddlera  with  his  property?  There  is 
nothing  In  the  record  to  indicate  that  the  ap- 
pliance would  have  Injured  any  one  but  a 
meddler,  and  an  adult  plaintiff  who  should 
have  done  what  tUs  plaintiff  did,  would,  if 
Injured,  have  been  denied  relief,  upon  the 
ground  that  he  was  a  trespasser.  This  prop- 
osition Is  elementary  and  needs  no  amplifi- 
cation. At  the  farthest  only  ordinary  care 
iB  due  a  trespasser. 

The  plalntift's  counsel  contend,  however, 
that  the  fact  that  this  was  a  place  fre- 
quented by  children  (as  all  city  streets  are) 
made  it  a  duty  of  the  defendant  to  take 
extraordinary  care  to  prevent,  not  an  in- 
Jury  from  the  appliance  Itself,  or  Its  proper 
use,  but  an  injury  from  intermeddling  with 
It,  by  the  injured  party,  and,  as  usual  In 
such  cases,  the  claim  is  rested  upon  the 
theory  that,  the  appliance  being  one  natural- 
ly attractive  to  children,  there  was  an  im- 
plied license  to  them  to  meddle  with  It,  or, 
if  not  tliat,  at  least  there  was  a  duty  on  the 
part  of  the  owner  to  station  a  guard  to  pre- 
vent intermeddling  by  children.  It  may  be 
safely  conceded  that  children  would  be  like- 
ly to  be  attracted  by  any  object  that  Is  being 
used,  or  that  had  been  left  in  the  highway, 
but  we  should  be  slow  to  conclude  that  the 
multitude  of  things  that  are  so  used  or  left 
In  the  highway  must  always  be  guarded. 
The  time  will  probably  never  come  when 
children  will  cease  climbing  upon  wagons, 
catching  upon  bob  sleds,  and  examining  and 
handling  any  and  all  machinery  which  they 
can  approach,  or  getting  dangerously  near  to 
horses  and  other  animals  left  In  the  street 
It  has  never  been  the  rule,  however,  that  a 
driver  cannot  leave  his  team,  or  must  reduce 
Its  space  to  a  walk,  lest  some  boy  get  hurt 
through  Intermeddling  with  it,  and  It  would 
be  a  great  hardship  If  owners  were  compel- 
led to  forego  the  leaving  of  a  horse  at  the 
curb,  or  provide  a  guard.  Yet  we  are  asked 
to  say  that  this  defendant  should  have  sta- 
tioned a  guard  to  perform  the  duty  which 
the  parent  owes.  That  there  are  some  cases 
from  which  such  a  claim  is  a  logical  de- 
duction cannot  be  denied,  and  of  these  the 
"turntable  cases,"  so  called,  are  the  principal 
ones.  Eliminate  those  cases,  and  a  few 
others  based  upon  them,  and  there  will  be 
little  support  for  the  claim  left  This  sub- 
ject has  been  discussed  In  Ryan  v.  Towar, 
128  Mich.  464,  87  N.  W.  644,  S5  L.  R.  A.  310. 
92  Am.  St  Rep.  481,  where  we  endeavored  to 
show  the  fallacy  of  the  reasoning  of  the 
turntable  cases,  and  distinctly  declined  to 
follow  the  rule  laid  down  in  them.  We  there 
cited  several  cases  in  which  courts  of  the 
older  states  had  refused  to  follow  the  rule, 
and  since  that  decision  was  made  several 
others  have  done  so. 

Counsel,  however,  urge  that  we  recognise 
an  alleged  distinction  t>etween  Ryan  v.  Tow- 
er and  the  present  case.  They  say  that 
Ryan  v.  Towar  was  a  case  where  the  injury 
occurred  on  private  premises,  and  not  upon 
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a  highway,  and  they  also  insist  that  the 
feet  that  this  or  other  boys  had  been  seen 
In  the  ylcinlty  by  defendant's  servants  made 
vigilance  a  duty  We  are  of  the  opinion 
that  one  who  meddles  with  the  appliances 
of  another  In  the  highway  is  a  trespasser 
as  much  as  one  who  does  It  elsewhere,  and, 
It  an  Injury  results  by  reason  of  the  trespass, 
he  Is  remediless  in  either  case.  That  Is  the 
doctrine  in  this  state  under  repeated  deci- 
sions, most  of  which  will  be  found  cited  in 
the  Towar  Case.  Hargreaves  v.  Deacon,  25 
Mich.  1,  announces  the  doctrine  as  to  real 
estate,  where  Mr.  Justice  Campbell  said: 
"If,  for  example,  a  grown  person  coming  up- 
on the  premises  simply  by  the  permission  of 
the  occupants  had  fallen  into  this  cistern 
'Without  any  negligence,  by  stepping  where 
there  wiLs  no  apparent  danger,  be  would  in 
law  have  stood  just  where  this  child  did. 
The  injury  might  have  happened,  as  in  Fish- 
er T.  Thirkell,  21  Mich.  1,  4  Am.  Rep.  422, 
from  the  lusecurity  of  an  apparently  safe 
covering.  We  have  searched  diligently,  and 
perhaps  a  little  anxiously,  to  find  legal  sup- 
port for  a  distinction,  but  there  Is  no  founda- 
tion for  any  In  law,  and  we  think  there  is 
none  In  any  reason  which  should  govern  the 
action  of  courts  of  Justice."  See  Grunst  v. 
C.  etc.,  R.  R.,  109  Mich.  846,  67  N.  W.  335, 
where  the  language  of  Mr.  Justice  Campbell 
is  quoted  with  approval  by  Mr.  Justice  Mont- 
gomery. Bledsoe  v.  G.  T.  R.,  126  Mich.  315, 
85  N.  W.  738;  Formal  v.  Standard  Oil  Co., 
127  Mich.  497,  86  N.  W.  946.  These  cases 
and  others  sustain  the  doctrine  that  a  tres- 
passer cannot  require  diligence  upon  the 
part  of  the  person  upon  whose  property  he 
trespasses.  In  E^umeier  v.  City  Elec.  Co., 
116  Mich.  807,  74  N.  W.  481,  40  L.  R.  A. 
385,  72  Am.  St  Rep.  525,  we  applied  the 
rule  to  a  case  where  a  car  was  left  on  a 
switch,  without  blocldng,  in  a  public  high- 
way, and  held  that  the  plaintiff  was  a  tres- 
passer in  attempting  to  use  the  car. 

It  is  unnecessary  to  hold  In  this  cause  that 
In  no  case  can  a  trespasser  recover  for  an 
injury,  and  there  may  be  cases  where  the 
presence  and  conduct  of  children  known  to  a 
defendant,  may  call  for  a  warning  and  per- 
liaps  more.  Upon  that  question  we  express 
no  opinion  further  than  to  say  that  the  evi- 
dence in  this  case  does  not  warrant  such  a 
conclusion.  There  is  no  evidence  of  negli- 
gence of  any  duty  owing  to  this  plaintiff. 
Id  Holbrook  v.  Aldrlcb  (Mass.)  46  N.  B. 
115,  it  was  said  by  Mr.  Justice  Holmes  in 
a  case  where  a  child,  while  in  a  shop  with 
her  father  who  was  making  a  purchase,  med- 
dled with,  and  was  hurt  in,  a  coffee  mill 
therein:  "We  are  of  the  opinion  that  the 
direction  was  right.  If  the  decision  were  to 
be  put  on  the  narrowest  possible  ground, 
it  might  be  said  that,  at  the  moment  of  the 
accident,  the  plaintiff  was  not  within  the 
scope  of  the  defendants'  Implied  Invitation, 
and  therefore  was  entitled  to  no  protection 
agalnat  such  poaslbUitles  of  harm  to  herself. 


Put  even  If  she  had  been  buying  coffee,  we 
should  regard  the  rule  as  the  same.     Tbe 
defendants'   invitation    In   that  case   would 
have  bound  them  to  due  care  for  the  safety 
of  those  walking  in  the  neighborhood  while 
simply    moving    about     But    It   would    not 
have   bound   them    to    look   out   for,    or    to 
prevent,  wrongful  acts,  on  the  ground  that 
the   acts,   it   done,    might   hurt   the    actor. 
Temptation  la  not  always  invitation.    As  tbe 
common  law  is  understood  by  the  most  com- 
petent authorities,  it  does  not  excuse  a  tres- 
pass because  there  Is  a  temptation  to  com- 
mit it,   or  hold  property  owners  bound    to 
contemplate  the  Infraction  of  property  rights 
because  the  temptation  to  untrained  minds 
to  infringe  them  might  have  been  foreseen. 
McEachem  v.  Railroad  Co.,  150  Mass.  515. 
23  N.  E.  231;    Daniels  v.  Railroad  Co.,  154 
Mass.   349,   28  N.   B.   283,   13  L.  R.  A.  248. 
26  Am.  St  Rep.  253;  Gay  v.  Railroad  Co.. 
159  Mass.  238,  34  N.  B.   186,  21  L.  a   A. 
448,  38  Am.  St  Rep.  415.    The  case  Is  similar 
in    principle   to    McGulneas    v.    Butler,    150 
Mass.  233,  34  N.  B.  259,  38  Am.  St.  R^.  412. 
and  to  Mangan  v.  Atterton,  L,.  R.   1   E<xch. 
239  (1),  which,  notwithstanding  the  observa- 
tions in  Clark   v.   Chambers,  3  Q.  B.   Dlv. 
327,   has  been   cited   In  this  commonwealth 
repeatedly  as  unquestioned  law.     See,  also. 
Hughes   V.   Macfle.   2   Hurl.   &  Co.    .x4  (2). 
In  Moynlban  v.  Whldden,  143  Mass.  287,  9 
N.   E.   645,  which  would  have  to  yield   to 
McGuiness  v.  Butler,  If  there  were  a  conflict, 
it   seems    to    have   been    assumed   that   the 
plaintiff's    touching    the   rope   was   not  tor- 
tious." 

See,  also,  Friedman  v.  8.  &  T.  Co.  (N.  J. 
Err.  ft  App.)  61  Atl.  401,  70  L.  R.  A.  147. 
In  this  case  a  girl  playing  upon  Iron  girders 
carelessly  piled  was  crushed  by  their  fall. 
The  court  said :  "And  further,  an  individual 
member  of  the  public.  If  specially  damni- 
fied by  the  nuisance  while  in  the  exercise  of 
bis  rights  In  the  street,  may  maintain  a 
private  action.  But  this  refers  only  to  part- 
ies Injured  while  using  the  street  as  a  street, 
and  not  to  those  whose  injuries  arise  from 
their  attempted  use  of  the  obstructing  ma- 
terials for  their  own  purposes,  whether  of 
pleasure,  convenience,  or  profit.  For  the 
building  materials  themselves  do  not  in  any 
sense  become  public  property  by  being  al- 
lowed to  remain  in  the  street  And  neither 
a  traveler,  nor  an  idler,  nor  even  a  playful 
child,  can  gain  rights  against  the  landowner, 
or  against  his  agent  who  stands  in  his 
rights,  by  using  such  building  materials  as 
a  resting  place  or  playground.  In  the  ab- 
sence of  circumstances  denoting  Invitation, 
one  thus  using  the  private  property  of  anoth- 
er for  his  own  purposes  may  be  either  a 
licensee  or  a  mere  trespasser,  depending  up- 
on circumstances.  In  neither  case  is  there 
any  duty  incumbent  upon  tbe  proprietor  to 
make  his  property  safe  for  such  use.  Aside 
from  tbe  notion  that  temptation  is  equivalent 
to  Invitation,  with  which  we  cannot  concur. 
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tbere  is  nothing  in  the  mere  existence  of 
building  materials  as  an  obstruction  in  tlie 
street  that  denotes  an  invitation  to  the  passer- 
t>y  or  to  the  idler  or  playful  child  to  use  the 
materials  for  Ills  own  purposes.  The  doctrine 
of  Invitation  relates  to  the  entry  upon,  or 
user  of,  lands.  The  very  fact  that  materials 
piled  vipoa  the  ground  constitute  a  hindrance 
to  travel  negatives  the  idea  of  invitation  in 
the  ordinary  sense.  The  case  for  the  plain- 
tiff rests  upon  the  theory  that  since  these 
girders  were  so  arranged  as  to  be  attracttve 
to  children,  and  since  the  injured  child,  with 
faer  companions,  was  using  them  as  a  place 
for  play,  or  as  a  resting  place  during  or 
after  play,  the  proprietors  of  the  premises, 
-or  the  defendants,  upon  whom,  as  independ- 
ent contractors,  the  matter  had  been  de- 
volved, owed  a  duty  to  the  children  to  so 
arrange  the  girders  as  to  render  them  safe 
for  their  use.  With  this  view  we  do  not 
agree.  No  doubt,  where  a  duty  exists  to 
take  care  with  respect  to  the  safety  of  chil- 
dren of  tender  years,  their  very  age  must  be 
taken  Into  account,  so  that  what  might  be 
reasonable  care  with  respect  to  the  safety  of 
adults,  who  are  capable  to  some  extent  of 
looking  out  for  themselves,  might  not  be 
reasonable  care  with  respect  to  children.  But 
in  the  present  case  the  very  question  Is 
whether  any  duty  existed,  and  we  are  not 
able  to  see  that  the  age  of  the  child  is  per- 
tinent upon  this  inquiry.  That  the  party  In- 
jured in  this  case  was  less  than  fire  years 
of  age  did  not  at  all  tend  to  give  her  any 
property  interest  or  right  of  user  in  the 
defendant's  girders.  Whether  she  used  them 
as  licensee  or  as  trespasser,  in  either  case 
tbere  is  no  duty  upon  the  owner  to  exercise 
active  care  with  respect  to  her  safety.  The 
fact  that  a  dangerous  place  or  object  is  at- 
tractive to  children  of  tender  years  is  ligiti- 
mately  significant  where  the  question  of  their 
own  want  of  care  Is  raised.  But  there  are 
fundamental,  and,  as  we  think,  insuperable, 
difficulties  standing  In  the  way  of  adopting 
the  rule  that  the  mere  attractiveness  of  pri- 
vate property  gives  to  the  person  attracted 
rights  against  the  owner.  One  difficulty  is 
that  the  rule  pro  tanto  Ignores  the  distinction 
between  meum  and  teum.  And  on  what  prin- 
ciple is  it  to  be  limited  to  cases  of  trespass? 
Why  does  it  not  apply  equally  to  the  conver- 
sion of  personal  property,  or  even  to  larceny? 
If  those  who  temporarily  and  for  limited 
purposes  convert  the  private  property  of 
their  neighbors  to  their  own  use  are  to  be 
not  only  excused,  but  Justifled,  where  by 
reason  of  their  tender  years  they  were  tempt- 
ed to  the  trespass,  and  at  the  same  time  are 
to  have  rights  of  action  against  the  true 
owner  for  the  failure  to  exercise  care  about 
rendering  the  property  suitable  for  their  use, 
why  may  not  those  who,  under  similar  temp- 
tation, convert  the  property  of  others  wholly 
to  their  own  use  be  likewise  Justlfled,  and, 
instead  of  a  right  of  action,  gain  a  complete 


title  to  the  property  by  simply  appropriat- 
ing It?  Another  and  a  very  practical  diffi- 
culty that  confronts  the  attempt  to  lay  down 
any  legal  role  that  depends  for  its  limitations 
upon  the  attractiveness  of  objects  to  children 
of  tender  years  lies  in  the  extreme  Improb- 
ability that  any  man,  however  prudent,  will 
be  htile  to  foresee  what  may  or  may  not  be 
attractive  to  children.  Certainly,  if  a  pile 
of  steel  girders,  each  weighing  1,000  pounds, 
deposited  In  the  street  as  the  girders  in  the 
present  case  were  deposited,  must  be  foreseen 
by  a  prudent  man  to  be  attractive  to  chil- 
dren, we  are  unable  to  say  what  object  may 
not  be  thus  attractive.  These  are  the  views 
which  we  entertain  after  a  careful  considera- 
tion of  the  question  at  issue  in  this  case, 
after  most  learned  and  able  argumente  by 
counsel  on  both  sides,  and  a  review  of  num- 
erous reported  decisions  touching  more  or 
less  closely  upon  the  point" 

This  case  points  out  the  distinction  of 
the  question  of  attractiveness,  as  bearing  up- 
on defendant's  negligence,  and  the  plaintitTs 
contributory  negligence,  which  has  been  lost 
sight  of  in  many  cases.  The  learned  Judge 
continues:  "The  rule  laid  down  in  these 
cases  is,  as  we  think,  wholly  inconsistent 
with  the  asserted  liability  of  the  present  de- 
fendant That  rule  draws  a  clear  distinc- 
tion between  temptation  and  invitation,  and 
is  to  the  effect  that  those  who  enter  upon 
private  property  for  their  own  purposes  with- 
out invitation,  but  as  trespassers  or  licensees, 
do  so  at  their  own  peril,  so  far  as  any  right 
on  their  part  to  call  for  iactlve  care  on  the 
iwrt  of  the  property  owner  for  their  wel- 
fare Is  concerned,  and  that  although  the  in- 
jured party  be  an  infant  of  tender  years, 
and  for  that  reason  less  able  to  care  for 
its  own  safety,  and  more  susceptible  to  the 
attractions  that  private  property  afCords  for 
purposes  of  play,  this  circumstance  does  not 
create  a  duty  where  none  otherwise  would 
exist  It  Is  true  that,  in  our  turntable  cases, 
the  attractive  objects  were  not  within  the 
limits  of  the  public  highway ;  but  it  is  like- 
wise true  that  in  the  present  case,  as  al- 
ready pointed  out,  while  the  building  ma- 
terials were  within  the  street,  they  were  de- 
posited there  as  private  property  for  lawful 
purposes  by  the  defendant.  In  the  exercise 
of  the  landowner's  rlghte  in  that  behalf. 
And,  although  the  representatives  of  the  pub- 
lic might  complain  of  the  occupancy  of  a 
portion  of  the  street  by  building  materials, 
if  unreasonably  prolonged,  or  if  the  ma- 
terials were  Insecurely  placed,  and  although 
any  one  lawfully  using  the  street  as  such 
might  have  an  action  If  specially  injured 
by  collision  with  the  materials,  or  by  their 
fall  if  they  were  negligently  left  in  an  inse- 
cure position,  we  cannot  see  that  these  cir- 
cumstances confer  rights  upon  one  who  is 
using  the  building  materials  as  the  Injured 
ct]lld  in  the  present  case  was  doing."  A 
late  case,  written  by  our  Brother  OSTBAND- 
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EB,  supports  the  condiuton  reached  In  this 
case.  See  Stark  t.  Traa  Co.  (Mlcb.)  104  N. 
W.  1100,  1  L.  B.  A.  (N.  S.)  822. 

It  is  unnecessary  to  discuss  the  question 
of  contribntory  negligence. 

The  judgment  should  be  reTersed,  with 
costs  of  both  courts,  and  no  new  trial  or- 
dered. 

GBANT,  3^  concurred  with  HOOKER,  J. 


PEOPLE  T.  FARRBLL. 
(Supreme  Court  of  Michigan.    Nor.  J,  1906.) 

1.  Cbijhnal  Law— Dbokeb  of  OrPENSB— Vkb- 

DICT— ACQUITTAX. 

In  a  prosecution  for  murder,  a  verdict  of 
manslaughter  on  the  first  trial  operated  as  an 
acquittal  of  any  higher  offense  included  in  the 
indictment,  and  precluded  accused  on  tlie  re- 
versal of  such  conviction  from  being  again  tried 
for  a  higher  offense  tlian  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  toL  14, 
Cent  Dig.  Criminal  Law,  U  387,  394.] 

2.  Sauk— Sentence— Rbsbrtenok. 

Where,  in  a  prosecution  for  homicide,  the 
court  imposed  an  illegal  sentence  for  an  offense 
of  which  defendant  conld  not  be  legally  convict- 
ed, such  sentence  did  not  deprive  the  court  of 
power  to  resentence  defendant  for  an  offense  of 
which  he  could  be  properly  convicted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  I  2531.] 

3.  SaKX— AFFEAIj— EXCESSITE    PmnSHUBNT. 

Comp.  Laws,  t  11,984,  provides  that  when- 
ever the  defendant  stiali  be  adjudged  guilty, 
and  a  punishment  shall  be  imposed  in  excess  of 
that  allowed  by  law,  the  judempnt  shall  not, 
for  that  reason  alone,  be  adjudged  void,  nor 
wholly  reversed,  or  annulled,  but  U>e  same  shall 
be  valid  to  the  extent  of  the  lawful  penalty,  and 
shall  odly  be  annulled  as  to  the  unlawful  ex- 
cess. Held,  that  such  section  hail  no  applica- 
tion to  a  case  where  the  defendant  was  illegally 
convicted  of  murder  in  the  first  degree  after  he 
had  been  acquitted  at  a  former  trial  of  all  of- 
fenses included  in  the  indictment  higher  than 
manslaughter,  and  had  been  illegally  sentenced 
by  the  trial  court  for  mnrder  in  the  first  de- 
gree. 

Hooker,  McAlvay,  and  Blair,  JJ.,  dissenting  in 
part 

Error  to  Circuit  Court,  Missaukee  Coun- 
ty; Clyde  C.  Chittenden,  Judge. 

John  H.  Farrell  was  convicted  of  mnrder 
In  the  first  degree,  and  he  appeals.  Reversed 
and  remanded. 

Argued  before  GARPEINTER,  0.  J.,  and  Mc- 
ALVAT,  GRANT.  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Charles  A.  Wlthey,  and  John  Cummiskey, 
for  appellant  F.  O.  Gaflney,  Pros.  Atty., 
for  the  People. 

CARPENTE3R,  0.  J.  People  y.  Knapp,  26 
Mich.  112,  Is,  in  my  Judgment  authority 
for  the  proposition  that  the  verdict  of  man- 
slaughter on  the  first  trial  of  defendant  ac- 
quitted him  of  the  more  serious  charge  of 
murder.  In  that  case  it  is  stated  "the  ver- 
dict of  the  Jury  (and  the  verdict  found  de- 
fendant guilty  of  manslaughter)  amounts  in 
law  to  an  acquittal  of  any  more  serious 


charge  than  manslaughter.'*  We  cannot  aajr 
that  this  statement  was  a  dictum.  It  waa 
applied  by  the  court  in  deciding  the  case. 
That  proposition,  and  that  alone,  excused 
the  court  from  the  duty  otherwise  incumbent 
upon  It  of  determining  questions  which  might 
arise  upon  a  new  trial.  That  proposition 
was  an  essential  link  In  the  reasoning  by 
which  that  case  was  determined.  Unless, 
therefore,  we  overruled  People  v.  Knapp — and 
I  think  we  are  'all  opposed  to  doing  that — 
we  are  bound  to  say  that  there  la  error  in 
this  case  because  the  defendant  la  serving 
a  sentence  of  life  imprisonment  for  murder, 
when  at  most  be  should  be  serving  a  sen- 
tence for  the  crime  of  manslaughter;  the 
maximum  punishment  for  which  is  16  years. 
I  think  the  opinion  prepared  by  my  Brother 
HOOKER  clearly  shows  that  the  trial  Judge 
might  have  treated  the  verdict  of  the  Jury 
as  a  verdict  for  manslaughter  and  have  Im- 
posed a  sentence  apon  defendant  for  the 
crime  of  manslaughter,  and  I  agree  that  If 
he  had  done  that  there  would  have  been 
no  error  In  this  case  of  which  defendant 
could  complain.  What  this  court  should  do 
now.  If  it  has  the  power.  Is  to  set  aside  the 
sentence,  and  to  remand  the  record,  with 
directions  to  the  trial  judge  to  Impose  a 
sentence  for  manslaughter.  Such  a  sentence 
would  correct  the  only  error  disclosed  by 
the  record,  and  would  do  justice  "both  to  the 
people  and  to  the  defendant 

It  is  contended,  however,  that  this  court 
has  no  power  to  remand  the  record,  with  di- 
rections to  the  trial  court  to  Impose  a  sec- 
ond sentence.  The  arguments  urged  in  sup- 
port of  this  contention  require  us  to  con- 
sider, first,  the  power  of  the  trial  court  to 
impose  a  second  sentence;  and,  second,  the 
power  of  this  court  to  remand  the  record  with 
appropriate  directions  to  the  trial  court 

First  Has  the  trial  court  power  to  impose 
a  second  sentence?  There  are  cases  which 
deny  this  power.  In  the  Matter  of  Mason, 
8  Mich.  70;  People  v.  Meservey,  76  Mich. 
223,  42  N.  W.  1133;  People  v.  Kelley,  70 
Mich.  320,  44  N.  W.  615,  are  such  cases. 
In  these  cases,  and  In  similar  cases,  the 
sentence  first  pronounced  by  the  court  waa  a 
legal  one.  Where  that  first  sentence  is  il- 
legal — and  I  think  it  clear  that  the  sentence 
imposed  on  defendant  by  the  trial  court  In 
this  case  is  to  be  regarded  as  illegal — ^the 
court  has  power  to  substitute  for  it  a  legal 
sentence  (McCormick  v.  State  [Neb.]  90  N. 
W.  237 ;  People  v.  Dane,  81  Mich.  36,  46  N. 
W.  665),  and  its  right  to  do  this  is  not  Im- 
paired by  the  circumstance  that  the  Illegal 
sentence  has  been  partly  executed  (McCor- 
mick T.  State,  supra),  though  that  circum- 
stance will  undoubtedly  be  considered  by  the 
trial  court  in  determining  the  extent  of  de- 
fendant's punishment.  I  conclude,  therefore 
that  notwithstanding  the  imposition  of  the 
first  sentence,  the  trial  court  may  impose  a 
second. 

Second.  Has  this  court  power  to  remand 
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tbe  record  witb  appropriate  dlrecUons  to  the 
trial  court;  e.  g^  -with  directions  to  Impose 
a  second  sentence?  The  existence  of  this 
power  has  been  denied.  Shepherd  v.  Com- 
monwealth, 2  Mete.  (Mass.)  419;  King  v. 
Bourne,  7  A.  &  B.  68;  King  t.  Bills,  5  Barn. 
&  Cres.  395;  Shepherd  v.  People,  2S  N.  Y. 
406.  And  see,  also,  our  own  decisions  of 
Elliott  T.  People,  18  Mich.  866,  and  O'Nell 
V.  People,  16  Micb.  276.  The  only  solid 
trround  upon  which  these  cases  may  stand 
Is,  lu  my  Judgment,  this,  viz.:  That  the  of- 
fice of  a  writ  of  error  Is  to  reverse  or  af- 
firm a  judgment,  and  therefore  It  is  not  prop- 
er for  an  appellate  court,  in  disposing  of  a 
case  brought  before  It  by  writ  of  error,  to  give 
any  directions  to  the  trial  court,  or  to  un- 
dertake to  correct  an  error  In  any  other 
way  than  by  reversing  the  Judgment  The 
correctness  of  this  reasoning  we  need  not  de- 
termine, though  It  has  been  vigorously  as- 
sailed (see  Beale  t.  People,  25  Pa.  22,  and 
McCormlck  v.  People,  supra;  see,  also,  Wil- 
Uams  V.  State,  18  Ohio  St  46,  and  Picket 
T.  State.  22  Ohio  St  405),  because  this  court, 
when  determining  cases  brought  before  It 
by  writ  of  error,  may,  In  my  Judgment,  do 
something  more  than  reverse  or  afilrm  the 
Judgment  The  Ck)nstltutlon  of  Michigan  (ar- 
ticle S,  S  8)  not  only  gives  this  court  the 
power  to  issue  writs  of  error,  but  also  gives 
It  "a  general  superintending  control  over  all 
Inferior  courts,"  and  this  control  Is  given, 
as  indicated  by  statute  (section  101,  Comp. 
Laws  1897),  "to  prevent  and  correct  errors 
and  abuses  therein." 

When  this  court  Is  determining  a  case 
brought  before  it  by  a  writ  of  error,  may  it 
not  exercise  Its  general  superintending  con- 
trol over  an  Inferior  court?  And,  If  it  can 
by  such  control  correct  an  error,  should  it 
not  do  so?  And  can  it  not  so  correct  the 
error  In  this  case?  I  think  these  questions 
should  receive  an  affirmative  answer.  To  de- 
clare that  our  superintending  control  may 
not  be  thus  exercised  Is  to  make  that  control 
of  little  value;  for  an  Instance  in  which  It 
can  be  more  appropriately  and  Justly  exer- 
cised cannot  easily  be  Imagined.  I  think, 
therefore,  we  should  overrule  the  decisions 
heretofore  pronounced,  denying  the  authority 
of  this  court  to  remand  the  record  In  a  crimi- 
nal case,  with  directions  to  impose  a  legal 
sentence.  Those  decisions  constitute  no  rule 
of  property.  They  effect  no  contract  obli- 
gation. They  merely  announce  a  rule  of 
practice  which  shears  this  court  of  a  con- 
stitutional power;  a  power  which  Justice 
requires  it  to  possess  and  _  to  exercise.  I 
think  It  is  our  duty  to  overrule  them.  Even 
if  we  can  correct  the  error  In  this  case  In 
the  method  advocated  by  my  Brother  HOOK- 
ER, viz.,  by  reducing  the  sentence  Imposed  on 
respondent  from  Imprisonment  for  life  to 
Imprisonment  for  15  years — and  I  do  not  con- 
cede that  we  have  that  power,  for  I  do  not 
think  that  the  statute  relied  on  by  him  ap- 
plies— I  think  it  altogether  preferable  to  cor- 


rect it  In  the  method  proposed  Is  this  opin- 
ion. My  reason  for  that  preference  is  this: 
If  we  reduce  the  sentence  to  the  maximum 
provided  by  law  for  manslaughter — 15  years' 
imprisonment — it  Is  almost  certftln  that  de- 
fendant win  be  punished  more  severely  thau 
he  would  be  if  the  extent  of  his  punishment 
were  determined,  as  the  law  provides,  by  the 
trial  court;  for  the  trial  court  once  determin- 
ed that  the  extent  of  his  punishment  for  the 
crime  of  manslaughter  should  be  10  years. 
On  the  other  hand,  as  already  shown,  the 
adoption  of  the  method  urged  In  this  opinion 
will  do  Justice  both  to  the  people  and  to  de- 
fendant 

I  conclude,  therefore,  that  the  sentence 
should  be  set  aside,  and  the  case  remanded 
to  the  trial  court,  with  directions  to  sen- 
tence defendant  for  the  crime  of  manslaugh- 
ter. 

GRANT,  J.,  concurred  witb  the  OBIJOB' 
JUSTICE. 

HOOKER,  J.  The  defendant,  being  on 
trial  for  murder,  was  found  guilty  of  man- 
slaughter. The  verdict  was  set  aside  by 
this  court,  and  upon  a  second  trial  a  verdict 
of  murder  In  the  first  degree  was  rendered, 
and  the  cause  Is  again  before  us. 

That  the  verdict  of  manslaughter  was  lu 
eftect  an  acquittal  of  the  charge  of  murder 
is  settled  by  decisions  heretofore  made  by 
this  court  People  v.  Knapp,  26  Mich.  112; 
People  V.  Comstock,  66  Mich.  405,  21  M.  W. 
384.  There  is  much  force  In  the  contention, 
that  where  a  defendant  succeeds  In  obtain- 
ing the  reversal  of  a  verdict  upon  the  ground 
of  a  mistrial,  it  should  be  treated  as  a 
mistrial  for  all  parposes,  and  that  he  should 
be  again  tried  upon  the  original  charge,  and 
were  It  a  new  question,  we  might  feel 
Justified  in  so  holding,  in  accordance  with 
many  decisions  of  ottier  courts.  But  we 
do  not  feel  Justified  In  overruling  cases, 
carefully  considered  by  our  predecessors,  and 
based  on  the  decisions  of  many  other  courts. 
We  must  therefore  Inquire  whether  the 
verdict  rendered  can  be  treated  as  a  valid 
verdict  of  manslaughter,  notwithstanding 
It  In  terms  declares  that  the  defendant  com- 
mitted murder  In  the  first  degree. 

Had  the  Jury  rendered  a  special  verdict  in 
this  case,  finding  that  the  defendant  felon- 
iously assaulted  the  deceased,  and  with 
malice  aforethought  by  lying  In  wait  pre- 
medltatedly  killed  him,  It  would  have  been 
the  duty  of  the  Judge  to  apply  the  law,  and 
adjudge  him  guilty  of  murder  In  the  first 
degree  although  the  verdict  did  not  In  terms 
say  so;  but,  for  the  fact  of  the  former  ac- 
quittal of  such  offense,  by  the  verdict  of 
manslaughter.  Clearly  such  a  Judgment  un- 
der our  rule,  could  not  be  rendered  in  this 
case,  but  can  It  be  doubted  that,  in  view 
of  the  facts  appearing  upon  the  record.  It 
was  the  duty  of  the  Judge  to  render  some 
Judgment?    Why  should  he  not  in  such  case^ 
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finding  In  the  special  rerdlct,  all  of  the  facts 
necessary  to  make  ont  a  case  of  man- 
slanghter,  enter  a  judgment  of  conviction  of 
manslaughter,  and  sentence  accordingly?  It 
would  be  an  absurdly  technical  rule  to  bold 
that  the  finding  of  the  additional  fact  of 
malice  aforethought  made  it  necessary  for 
the  court  to  adjudge  him  not  guilty  of  any 
offense,  or  to  submit  It  to  another  Jury,  who 
should  find  only  the  necessary  facts  requisite 
to  manslaughter;  i.  e.,  that  the  defendant 
unlawfully  and  feloniously  killed  the  deceas- 
ed, without  malice.  That  would  be  to  deny 
to  the  public  the  result  of  a  plain  couTlction, 
Inasmuch  as  the  facts  found  necessarily  in- 
cluded all  the  elements  of  manslaughter, 
except  the  absence  of  malice.  The  Jury  did 
not  find  a  special  verdict  In  this  case,  as 
commonly  understood,  but  the  general  ver- 
dict which  they  did  find,  and  which  would 
be  unassailable  but  for  the  fact  that  the 
former  acquittal  necessarily  implies  the  find- 
ing of  all  facts  essential  to  constitute  the 
crime  of  manslaughter,  unless  it  be  the  ab- 
sence of  malice.  They  have  said  as  plainly 
as  words  could  be  made  to  say,  we  find  de- 
fendant guilty  of  the  unlawful  and  felonious 
killing  of  deceased,  but  we  cannot  find  that 
It  was  without  malice,  for  there  was  malice. 
This  being  so,  the  defendant  might  claim 
that  he  was  entitled  to  an  acquittal,  upon  the 
ground  that  the  Jury  failed  to  find  the  ab- 
sence of  malice,  and  If  such  claim  should 
prevail  we  should  have  the  calamitous  re- 
sult, of  a  rule,  that  requires  the  acquittal  of 
n  man.  brought  alwut  by  suwessfully  es- 
tablishing the  absence  of  malice  on  the  first 
trial,  and  admitting  it  on  the  second.  If 
that  were  to  be  held  to  be  the  law,  it  would 
seem  to  follow  that  a  conviction  of  murder 
in  the  first  degree,  on  the  first  trial,  should, 
if  reversed,  preclude  a  subsequent  conviction 
of  a  lesser  degree,  upon  the  ground  that  the 
first  Jury  had  acquitted  him  of  all  such  by 
finding  the  presence  of  malice,  and  that  upon 
such  trial  the  Jury  could  consider  only  the 
major  offense,  although  the  statute  express- 
ly provides  that  in  all  such  cases  they  may 
consider  all  degrees. 

We  are  of  the  opinion  that  such  a  rule 
would  be  the  result  of  a  refinement  of  logic 
inconsistent  with  the  fair  administration  of 
Justice,  and  oae  which  has  not  the  sanction 
of  authority.  If  that  is  the  logical  result  of 
the  decisions  cited,  it  Is  unfortunate  that 
the  rule  laid  down  In  Trono  v.  U.  8.,  199  U. 
S,  533,  26  Sup,  Ot.  121,  60  L.  Bd.  302,  had 
not  prevailed  in  this  state.  We  are  not 
cited  to  any  case  that  has  announced  such 
a  rule;  and  we  think  it  the  consensus  of 
opinion  that  the  crime  of  manslaughter  is 
included  In  the  offense  of  murder,  and  that 
one  charged  with  the  former  offense,  should 
not  be  acquitted  by  the  inability  of  the 
Jury  to  find  an  absence  of  malice.  This 
exact  point  was  passed  upon  in  the  case  of 
Commonwealth  v.  McPike,  8  Cnsh,  (Mass.) 
181,  187,  60  Am.  Dec.  727,  where  It  was  so 


held.  See,  also,  Fagg  r.  State,  50  Ark.  606. 
8  S,  W,  829.  We  can  say  then  that  the  ver- 
dict of  murder,  in  this  cause  necessarily 
Implies  the  finding  of  all  of  the  facts  es- 
sential to  the  offense  of  manslaughter  under 
the  rule  of  Commonwealth  v,  McPlke,  supra. 
A  verdict  and  Judgmoit  for  murder  belns 
precluded  by  the  former  acquittal,  the  Judge 
might  properly  have  said  to  the  Jury,  that 
he  could  not  receive  such  a  verdict,  and  that 
they  could  and  should,  upon  the  facts  Justify- 
ing a  finding  of  murder,  render  a  verdict  of 
manslaughter.  Levels  v.  State,  82  Ark, 
585;  Brister  v.  State,  28  Ala.  132;  Rex  v. 
Parkin,  1  Moody,  C.  C.  45;  Ford  t.  State, 
34  Ark.  649;  State  v.  Steptoe,  1  Mo.  App. 
19;  Pehlman  v.  State,  116  Ind.  181,  17  N.  E. 
270 ;  Com.  v.  Lowrey,  158  Mass.  19,  82  N.  E:. 
940;  State  v.  Anderson,  24  S.  C.  109;  Blair 
T,  Com.,  20  S.  W,  434,  14  Ky.  Law  Rep,  495 ; 
State  V.  Waterman,  1  Nev.  544;  State  v.  Un- 
derwood, 2  Ala.  744 ;  Bledsoe  v.  Comm.,  11  S. 
W.  84,  10  Ky.  Law  Bep,  909 ;  Clough  ▼.  State, 
7  Neb.  323.  But  this  was  unnecessary,  be- 
cause the  verdict  clearly  showed  that  all  es- 
sential facts  were  found,  and,  though  general 
in  form,  included  the  lesser  offense,  of  which, 
only,  could  he  be  lawfully  convicted  because 
of  the  former  acquittal  of  murder. 

The  principle  relied  on  in  this  determina- 
tion, viz.,  that  a  verdict  which  shows  that 
the  elements  of  the  offense  were  or  must  have 
been  found  by  the  Jury  is  a  good  and  suffi- 
cient verdict,  Is  supported  by  the  cases  of 
Arnold  v.  State,  51  Oa.  144;  Fagg  t.  State, 
50  Ark.  506,  8  S.  W.  829;  Welch  v.  Ga., 
50  6a.  128,  15  Am.  Rep.  690;  Comm.  v. 
Stebblnsi  8  Gray  (Mass,)  492 ;  Comm.  v.  Lang, 
10  Gray  (Mass,)  11.  In  the  case  last  cited 
the  court  amended  the  verdict  as  entered  by 
striking  out  the  words  "and  battery."  The 
case  Is  closely  analogous  to  the  present  case, 
the  court  saying:  "To  the  suggestion  that  the 
provision  of  the  Revised  Statutes  is  un- 
constitutional as  in  conflict  with  article  10 
of  the  Bill  of  Rights,  the  answer  is  that 
the  offense  is  'fully  and  plainly  substantially 
and  formally'  described ;  that  the  whole  may 
Include  a  distinct  part  and  the  greater  the 
less."  There,  as  here,  the  verdict  entered 
stated  too  much,  but  the  court  disregarded 
the  unnecessary  fact,  and  still  had  a  clear 
finding  of  guilt,  of  the  lesser  offense.  In 
Arnold  v.  State,  supra,  on  an  indictment  for 
assault  with  intent  to  commit  murder,  the 
verdict  was:  "We  the  Jury,  find  the  defend- 
ant guilty  of  shooting,  not  in  his  own  defense, 
and  recommend  him  to  the  mercy  of  the  court 
The  defendant  moved  in  arrest  of  Judgment, 
because  the  verdict  specified  no  crime.  The 
motion  was  overruled  and  the  defendant  ex- 
cepted." A  motion  in  arrest  of  Judgment  was 
denied,  and  defendant  appealed.  The  court 
said:  "Verdicts  are  to  have  a  reasonable  in- 
tendment and  to  receive  a  reasonable  con- 
struction, and  are  not  to  be  set  aside  unless 
from  necessity.  Code,  {  8561;  [Wood  v,  Mc- 
Onire],  17  Ga.  861  [63  Am.  Dec.  246];  [Gaid- 
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n«r  V.  Kersey],  89  Ga.  664  [90  Am.  Dec.  4S4]. 
And  this  Is  the  general  spirit  of  the  Code, 
as  well  as  the  ezpreesion  of  the  more  uni- 
versal tendency  of  Jnrisprodence  towards 
freedom  from  the  slavish  adherence  to  .tech- 
nical nicety  which  Is  the  reproach  of  the 
common  law.  In  every  verdict  there  must  be 
a  reference  to  the  Indictment  and  the  issue  to 
make  It  have  any  meaning.  The  verdict  is 
the  response  of  the  Jury  to  the  charge  and 
to  the  issue  formed  upon  it  Ordinarily  the 
verdict  is  'guilty'  or  'not  guilty.'  The 
verdict  is  general  and  Its  legal  effect  is 
guilty  or  not  guilty  of  the  charge  as  laid  in 
the  Indictment  If  the  charge  be  murder,  and 
the  Jury  say  we  find  the  defendant  guilty 
of  assault,  it  means  of  assault  upon  the  per- 
son charged  at  the  time  and  place  charged, 
and  that  the  assault  was  without  Justification. 
So,  here,  the  charge  was  assault  with  In- 
tent to  nrurder  A.  B.,  at  a  certain  time  and 
place,  illegally  and  feloniously,  by  shooting 
at  him  with  a  loaded  pistol  with  Intent  to 
murder.  In  this  is  involved,  as  a  legal  neces- 
sity, that  be  did  shoot  at  A.  B.,  not  in  his 
own  defense,  and  without  Jnstificatlon.  The 
Jnry  negative  the  malice,  the  intent  to  mur- 
der and  simply  find  the  shooting.  But  what 
shooting?  The  shooting  charged,  but  without 
intent  to  murder.  The  verdict  to  be  per- 
fectly formal  might  go  further  and  say  shoot- 
ing at  A.  B.,  not  in  his  own  defense,  and 
without  Justification.  But  we  see  no  apparent 
requirement  for  this  additional  detail.  All 
this  is  charged  in  the  indictment,  and  the 
verdict  of  the  jury  may  Just  as  properly  be 
aided  by  the  Indictment  as  to  these  things, 
as  it  may  by  the  name  of  the  party  shot  at, 
and  the  time  and  place  of  the  occurrence. 
The  case  of  Cook  v.  State,  26  Oa.  693,  is  very 
like  this.  The  Jury  found  the  defendant 
guilty  of  'harboring.'  Harboring  what  and 
how?  Why  plainly  the  slave  of  A.  B.,  at 
the  time  and  place  stated,  and  to  the  Injury 
of  A.  B.  See,  also  [MarUn  v.  State]  25  Ga. 
494;  [Camp  y.  State]  Id.  689.  Judgment  af- 
firmed." 

The  doctrine  that  verdicts  are  to  have  a 
reasonable  intendment  and  are  to  receive  a 
reasonable  construction,  and  not  to  be  avoided 
unless  from  necessity.  Is  stated  in  Welch  v. 
SUte,  50  6a.  129,  15  Am.  Rep.  690.  Thus, 
In  Massachusetts,  the  statute  was  that: 
"Whenever  a  final  Judgment  In  any  criminal 
case  shall  t>e  reversed  by  the  Supreme  Judi- 
cial Court,  upon  a  writ  of  error,  on  account 
of  error  in  the  sentence,  the  court  may  ren- 
der such  Judgment  therein  as  ahonld  have 
been  rendered,  or  may  remand  the  case  for 
tliat  purpose  to  the  court  before  whom  the 
conviction  was  had."  There  the  appellate 
tribunal  was  authorized  to  correct  the  error 
by  sentencing  to  a  proper  punishment,  or  to 
remand  the  case  for  the  purpose.  This  law 
was  sustained,  and  given  retroactive  effect 
in  the  case  of  Jacquins  v.  Com.,  9  Cush. 
(Mass.)  279.  That  a  general  verdict  may  l»e 
construed  In  the  light  of  the  record  appears 


from  the  cose  of  Johnson  y.  Commonwealth, 
24  Pa.  387.  In  that  case  an  Information 
charged  murder  by  drowning.  The  jury 
found  defendant  "guilty  in  manner  and  form 
as  he  stands  Indicted."  This  Is  a  common 
way  of  entering  verdicts  in  this  state  in  most 
cases  except  homicide,  where  the  degree 
must  be  found.  A  motion  in  arrest  of  Judg- 
ment upon  the  ground  that  the  Jury  had 
failed  to  find  the  degree  of  murder,  was 
denied,  and  the  defendant  was  sentenced  to 
be  hanged.  The  statute  In  Pennsylvania  re- 
lating to  homicide  is  substantially  like  that 
of  Michigan.  The  appellate  court  held  that 
murder  by  drowning  was  not  necessarily 
murder  in  the  first  degree,  and  that  It  would 
not  assume  that  the  Jury  Intended  to  find 
guilt  In  the  first  degree.  It  was  said:  "For 
aught  we  know,  the  evidence  given  on  the 
trial  might  have  fully  Justified  the  Jury  in 
deciding  that  the  crime  was  murder  of  the 
first  degree.  But  bs  they  have  not  done  so, 
the  court  cannot  look  into  the  evidence  for 
the  purpose  of  ascertaining  the  character 
of  the  offense.  This  would  be  an  infringe- 
ment of  the  right  of  trial  by  Jury.  They 
have  found  the  prisoner  'guilty  in  manner 
and  form  as  he  stands  Indicted,'  without 
otlierwlse  'ascertaining'  the  degree.  They 
have  thus  made  the  Indictment  a  part  of  their 
verdict  and  we  are  to  consider  the  case 
as  if  they  had  found  a  special  verdict  stat- 
ing the  facts  precisely  as  they  are  set  forth 
in  the  indictment  We  have  seen  that  the 
language  of  the  Indictment  applies  as  appro- 
priately to  the  second  as  to  the  first  degree. 
If  there  was  nothing  else  to  restrain  us  from 
Interpreting  it  to  mean  murder  of  the  first 
degree,  the  rule  of  mltiori  sensu  would  re-, 
quire  us  to  adopt  the  milder  construction. 
But  the  clear  and  positive  provisions  of  the 
Act  of  1794  fix  the  interpretation  beyond  a 
doubt  We  have  seen  that  the  Indictment  Is 
destitute  of  the  averments  required  by  the 
statute  to  constitute  murder  of  the  first  de- 
gree. The  case  must,  therefore,  of  necessity, 
fall  into  the  class  provided  for  by  the  clause 
in  the  act  which  declares  that  'all  other  kinds 
of  murder  shall  be  deemed  murder  of  the 
second  degree.'  In  this  opinion  we  are  unani- 
mous. It  follows  that  the  Judgment  must  be 
reversed,  and  the  record  remitted  for  further 
proceedings  according  to  law." 

The  same  may  be  said  here.  While  the 
former  trial  and  verdict  preclude  a  conviction 
for  murder,  the  verdict  necessarily  Includes 
a  finding  of  all  of  the  elements  of  man- 
slaughter, and  it  must  necessarily  convict  of 
manslaughter.  In  State  v,  McCormlck,  27 
Iowa,  405,  a  Jury  found  defendant  guilty 
of  murder  in  the  first  degree.  The  record 
showed  that  he  could  not  have  been  lawfully 
convicted  of  that,  but  might  be  of  the  second 
degree.  The  court  accordingly  held  that  the 
conviction  might  stand  a.^  a  valid  conviction 
of  the  lesser  offense.  In  Simpson  v.  State,  56 
Ark.  8,  19  S.  W.  99,  a  man  appealed  from 
a  conviction  of  murder  in  the  first  degree. 
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and  the  court  found  that  the  evidence  would 
not  BUBtaln  such  a  verdict.  The  court  said: 
"In  this  case  the  Jury  have  found  the  prison- 
er guilty  of  murder;  but  having  found  a 
degree  of  murder  which  the  proof  does  not 
warrant,  the  verdict  stands  for  the  offense  of 
murder,  and  falls  as  to  the  degree.  It  is 
then  as  though  the  Jury  had  found  him 
guilty  of  murder  but  falls  to  assess  the  pun- 
ishment. The  two  degrees  of  murder  are  not 
distinct  offenses — ^they  are  only  statutory 
regulations  of  the  punishment  of  the  one 
offense  of  murder  to  be  inflicted  according 
to  the  mental  state  in  which  the  crime  is 
committed.  *  *  *  It  is  true  the  statute 
requires  the  Jury  to  find  the  degree  of  mur- 
der; but  that  is  done  for  the  purpose  of 
having  them  take  Into  consideration  the  dis- 
tinguishing features  of  the  two  degrees,  in 
order  that  the  prisoner  may  not  be  sentenced 
to  capital  punishment  without  a  special  find- 
ing for  the  first  degree;  If  their  verdict  does 
not  show  the  intention  to  find  the  first  degree, 
no  sentence  for  that  degree  can  follow.  And 
If  the  verdict  is  'guilty  as  charged,'  no  sen- 
tence for  murder  can  be  pronounced,  because 
other  grades  of  homicide  being  charged  in 
the  indictment,  it  is  not  known  that  a- verdict 
of  murder  was  Intended.  •  *  •  But  ail 
murder  which  is  not  of  the  first  degree  Is 
of  the  second;  and,  when  there  is  a  verdict 
for  murder,  and  no  punislmient  is  assessed  by 
the  Jury,  the  prisoner  is  not  prejudiced  if  the 
verdict  Is  referred  to  the  lower  degree  of  the 
offense.  It  is  the  established  practice  under 
our  statute  that  a  new  trial  shall  not  be 
awarded  for  an  error  not  prejudicial  to  the 
prisoner.  The  appellant  may  therefore  be 
sentenced  for  murder  in  the  second  degree. 
the  case  of  Brown  v.  State,  34  Ark.  232,  is 
authority,  if  further  authority  were  needed, 
for  such  a  modification  of  the  punishment. 
In  that  case  the  verdict  was  for  manslaughter, 
without  Indicating  whether  it  was  for  volun- 
tary or  Involuntary  manslaughter.  The  term 
of  Imprisonment  fixed  by  the  verdict  was 
greater  than  the  highest  punisluuent  author- 
ized for  involuntary  manslaughter.  The 
court  modified  the  judgment  of  conviction 
by  reducing  the  punishment  to  the  highest 
term  authorized  for  involuntary  manslaugh- 
ter. The  Attorney  General  on  behalf  of  the 
state,  prefers  a  conviction  for  murder  in  the 
second  degree  to  a  reversal  for  a  new  trial. 
The  sentence  for  the  first  degree  of  murder 
will  be  set  aside,  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  sentence 
the  prisoner  for  murder  in  the  second  degree." 
See,  also.  State  v.  Freidrlch,  4  Wash.  222,  29 
Pac.  1055,  80  Pac.  328,  31  Pac.  832. 

In  each  of  these  cases  the  final  action  of 
the  court  was  doubtless  based  on  a  statute, 
which  abated  the  c(Mnmon-law  rule,  that  an 
erroneous  sentence,  entitled  a  defendant  to 
a  discharge.  Such*  a  rule  may  be  changed 
by  statute.  These  statutes,  however,  were 
not  depended  on  for  the  rule  that  the  verdict 
of  murder  might  be  treated  as  a  conviction 


of  homicide  of  a  lower  degree.  That  must 
depend  upon  the  validity  of  the  verdict  ▲ 
valid  conviction  being  had  the  statute  tax- 
nlshes  a  method  of  correcting  errors  in  the 
Judgment  without  allowing  the  defendant  to 
escape  punislmient  which  could  not  he  done 
under  the  common-law  rule.  In  each  of  the 
cases  mentioned  the  circuit  Judge  might  have 
imposed  the  correct  sentence,  and  there 
would  have  been  nothing  upon  which  the 
case  would  have  been  reversed  and  no  chance 
for  the  application  of  the  respective  stat- 
utes; but  falling  to  do  that,  they  afforded 
a  means  of  correction.  We  have  seen  from 
these  cases  that,  where  a  verdict  Is  defect- 
ive, a  court  may,  and  doubtless  should,  ie> 
quire  its  correction  by  the  Jury  wherever 
there  is  in  the  verdict  an  uncertainty  or 
error,  the  elimination  or  correction  of  wblcb 
requires  the  exercise  of  the  Judgment  and 
concurrence  of  the  Jurors.  But  that  cannot 
be  necessary  where  the  verdict  necessarily 
shows  that  the  Jury  has  found  all  the  neces- 
sary facts,  which  together  with  the  record  of 
the  case,  point  unerringly  to  the  conviction 
which  should  be  adjudged. 

As  opposed  to  this,  there  is  the  prevalent 
feeling  that  a  defendant  is  entitled  to  a  tech- 
nical administration  of  the  law,  and  we  are 
asked  to  say  that  it  should  be  carried  so 
far  as  to  reverse  this  case,  because  the  Jury 
misnamed  the  offense  clearly  shown  by  the 
record  to  have  been  found  by  them,  which 
was  the  same  as  was  done  in  Ck>mm  v.  Me- 
Pike,  supra.  This  would  be  to  extend  a  rule 
whidi  is  Justly  open  to  the  criticism  that  It 
lias  already  been  carried  to  the  confines  of  in- 
justice to  the  public.  The  substance  of  the 
point  relied  on  Is  that  defendant  has  a  right 
to  have  a  verdict  stating  that  be  Is  found 
guilty  of  manslaughter.  We  think  that  the 
verdict  does  so  state  in  different  but  un- 
mistakable language.  The  verdict  of  the  Ju- 
ry in  this  cause  was  that  the  defradant  was, 
by  them,  found  "guilty  of  murder  in  the 
first  degree.  In  manner  and  form  as  the  said 
people  have  in  their  information  In  this 
cause  charged."  This  Information  was  a 
charge  of  manslaughter  merely,  because  of 
the  former  acquittal  of  higher  degrees,  al- 
though it  contained  an  unnecessary  charge 
of  malice  aforethought,  and  the  Jury  found 
the  defendant  guilty  as  charged,  and  fixed 
the  degree  at  murder  hi  the  first  degree. 
See,  also,  the  Michigan  cases  hereinafter  dis- 
cussed, where  such  effect  was  given  to  ver- 
dicts. These  cases  sustain  the  proposition 
that  a  verdict,  which,  on  its  face  shows  a 
finding  of  ail  the  essentials  of  the  offense 
charged,  no  matter  what  its  form,  and  wheth- 
er it  be  general  or  special,  amounts  to  a  con- 
viction, and  must  Justify  a  proper  sentence, 
and  as  we  have  seen,  it  Is  not  invalid  because 
the  Jury  have  misnamed  the  offense,  which 
the  verdict  given  and  the  record  show  they 
have  found.  If  we  apply  this  doctrine  to 
the  case,  we  are  Justified  in  the  conclusion 
that  there  was  a  good  verdict  for  maaalaugb- 
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ter,  and  the  verdict  as  entered  needed  no  cor- 
rection. This  Jury  was  under  no  obligation 
to  find  an  absence  of  malice,  when  It  was 
clearly  proved,  and  no  conrt  should  compel 
Jurors  to  do  violence  to  tbelr  consciences  by  do- 
ing such  a  thing.  Thongb  they  found  that 
murder  had  been  committed,  tiie  conviction 
In  the  light  of  the  record  was  In  law  but 
a  conviction  for  manslaughter,  whatever  the 
jury  or  judge  saw  fit  to  call  It,  and  It  was 
clearly  that  Having,  then,  a  valid  convic- 
tion of  manslaughter,  the  journal  shows  the 
sentence  by  the  entry  In  the  nsnal  form; 
1.  e.,  that  "the  respondent  •  •  *  having 
been  by  the  verdict  •  *  •  convicted  of 
the  crime  of  murder  In  the  first  degree  as 
appears  by  the  record  thereof,  and,  having 
been  brought  to  the  bar  of  the  court  for  sen- 
tence *  *  *  It  la  ordered  and  adjudged 
*  •  *  that  he  be  confined  In  the  State's 
Prison  ••  *  for  *  *  •  his  natural 
life."  This  was  clearly  In  excess  of  the  law- 
ful punishment  for  manslaughter,  and  was 
an  erroneous  sentence  for  that  reason.  A 
sentence  for  16  years'  confinement,  and  $1,000 
fine  would  not  have  been  excessive. 

Prior  to  the  enactment  of  Oomp.  Laws,  { 
11,964,  this  Judgment  would  have  been  void 
In  toto,  and  the  prisoner  would  have  been 
discharged.  The  language  of  that  statute 
Is:  "(11,984)  Section  1.  The  people  of  the 
state  of  Michigan  enact.  That  whenever,  in 
any  criminal  case,  tried  In  any  circuit  court 
or  in  the  recorder's  court  In  the  city  of  De- 
troit, the  defendant  shall  be  adjudged  guilty, 
and  a  punishment  by  fine  or  Imprisonment 
shall  be  imposed  In  excess  of  that  allowed 
by  law,  the  Judgment  shall  not  for  that  rea- 
son alone  be  adjudged  altogether  void,  nor  be 
wholly  reversed  and  annulled  by  any  court 
of  review,  but  the  same  shall  be  valid  and 
effectual  to  the  extent  of  the  lawful  penalty, 
and  shall  only  l>e  reversed  or  annulled  on 
writ  of  error  or  otherwise,  in  respect  to  the 
unlawful  excess."  This  is  one  of  the  many 
similar  statutes  desigrned  to  meet  such  mis- 
carriages of  Justice  as  this  would  be,  and 
they  have  been  sustained  In  many  of  the 
states.  They  are  not  uniform  in  their  pro- 
visions, but  all  are  aimed  at  the  same  abuse. 
Many  of  the  cases  already  cited  In  our  dis- 
cussion of  the  verdict  are  in  point  upon  this 
branch  of  the  case,  sustaining  the  power  of 
the  courts  under  the  statutes  to  correct  the 
errors  of  the  Judge  In  rendering  judgment, 
thereby  changing  the  common-law  rule.  It 
is  nnnecessary  to  repeat  the  citations.  Most 
«f  the  cases  cited  apply.  This  conviction  be- 
ing a  good  conviction  for  manslaughter,  the 
drcnlt  judge  should  have  sentenced  for  that 
offense,  the  maximum  penalty  being  15  years 
and  fl,000  fine;  the  indeterminate  sentence 
statnte  not  having  been  passed  when  this 
offense  was  committed.  Had  this  been  done 
the  record  would  have  been  free  from  erorr, 
and  there  would  have  been  no  occasion  for 
the  application  of  section  11,984.  Is  the  case 
within  that  ■tatnte!    A  stumbling  block  Is 


found  in  the  fact  that  the  Judge  supposed  be 
was  sentencing  for  murder  in  the  first  de- 
gree, and  hence  the  defendant  has  not  been 
sentenced  for  the  offense  of  which  he  was  ac- 
tually convicted;  1.  e^  manslaughter.  That 
was  true  in  several  of  the  cases  hereinbefore 
cited. 

It  has  been  suggested  that  this  statnte 
aa  interpreted  herein  would  infringe  the 
fourteenth  amendment  of  the  federal  Con- 
stitution. It  Is  undeniable  that  this  statute 
has  application  to  all  persons  who  shall  be 
found  to  be  In  a  similar  situation;  but  It 
Is  also  true  that  its  effect  Is  to  deprive  all 
who  come  within  its  terms,  under  circum- 
stances like  those  In  this  case,  of  the  benefit 
(if  It  be  a  lienefit)  of  having  the  punishment 
determined  by  the  trial  Judge,  by  the  exercise 
of  a  legal  discretion,  in  contemplation  of 
the  offense  of  which  the  defendant  has  been 
lawfully  convicted,  and  the  punishment  pre- 
scribed by  the  law  for  such  offense;  and 
that  in  consequence  of  an  error  of  the  Judge 
for  which  the  defendant  Is  or  may  be  in  no 
way  responsible.  We  have  no  question  that 
abstractly  speaking  he  Is  deprived  of  a 
right  which  he  would  otherwise  enjoy, 
through  the  Judge's  error,  but  does  It  follow 
that  we  should  hold  that  the  law  Is  void? 

It  Is  competent  for  the  Legislature  to  pass 
a  law,  denying  to  all  convicted  persons,  a 
right  of  review,  or  perhaps,  more  accurately 
speaking,  to  repeal  all  laws  giving  them  such 
right;  It  being  dependent  upon  affirmative 
legislation,  in  the  absence  of  which  no  such 
right  would  exist  Again,  It  Is  competent 
for  the  Legislature  to  permit  appeals  in  cer- 
tain offenses,  and  not  in  others.  Our  pro- 
cedure, as  at  present  regulated,  denies  a  writ 
of  error  as  a  matter  of  right  to  persons  con- 
victed of  treason  or  murder  in  the  first  de 
gree  while  It  gives  it  to  all  other  persons 
convicted  of  crime.  See  CJomp.  Laws,  {  10,- 
489.  Again,  it  cannot  be  doubted  that  the 
Legislature  may  take  away  all  discretionary 
power  from  the  judge  in  the  matter  of 
sentence,  may  confer  It  upon  Juries  or  pre- 
scribe it  by  the  law  itself,  and  a  provision 
of  such  kind  applicable  to  certain  offenses, 
and  not  to  others,  would  be  valid.  Though 
the  mistake  of  the  circuit  Judge  has  had 
the  ^ect  of  depriving  this  defendant  of  the 
exercise  of  the  discretion  of  the  circuit 
Judge  in  the  fixing  of  the  punishment  he  Is 
in  exactly  the  same  situation  that  any  other 
defendant  would  be,  where  a  Judge  had 
made  a  similar  mistake,  though  not  in  the 
same  situation  with  others  where  the  judge 
has  made  no  mistake,  or  a  different  mistake ; 
e.  g.,  where  the  record  shows  that  the  Judge 
correctly  Interpreted  the  verdict  and  sup- 
posed he  was  sentencing  for  the  offense  of 
which  the  defendant  had  been  convicted,  and 
had  exceeded  the  limit  of  punishment  pre- 
scribed. So,  that  in  reality  it  cannot  be  said 
that  the  man  Is  denied  the  equal  protection 
of  the  laws  within  the  meaning  of  the  four- 
teenth amendment  as  it  has  been  interpreted. 
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Had  the  law  provided  that  In  case  of  ex- 
cessive ptmlsbment,  a  defendant  should  have 
the  excess  over  the  minimum  pnnlshment 
remitted  it  wonid  be  valid,  and  It  must  be 
true  that  It  is  with  the  Legislature  to  fix 
what  the  penalty  shall  be  In  such  cases,  and 
the  propriety  of  a  Legislative  efTort  to  avoid 
a  miscarriage  of  Justice,  through  a  dis- 
charge of  a  convicted  felon,  upon  tedinical 
reasons  Is  apparent 

All  that  one  can  demand  under  that  pro- 
vision of  the  fourteenth  amendment,  which 
assures  citizens  of  the  equal  protection  of  the 
laws,  is  that  he  shall  not  be  denied  the 
same  protection  of  the  laws,  which  Is  en- 
joyed by  other  persons,  or  other  classes,  in 
the  same  place,  and  under  like  circumstances. 
See  Missouri  v.  Lewis,  101  U.  S.  22.  26  L. 
Ed.  989.  That  was  the  language  used  by 
Mr.  Justice  Field  in  that  case.  The  court 
was  considering  a  law  of  the  state  of  Mis- 
souri, which  provided  for  an  appeal  to  the 
Supreme  Court  from  any  final  judgment  or 
decree  of  any  circuit  court  except  those  In 
four  specific  counties  for  which  counties  the 
Constitution  had  established  a  separate  (in- 
termediate) court  of  appeals,  from  which 
nppeals  lay  to  the  Supreme  Court,  only  In 
cases  where  the  amount  in  dispute,  exclu- 
sive of  costs,  exceeded  $2,000.  We  have  a 
similar  condition  in  Michigan  where,  under 
the  law,  all  justice  court  cases  may  be  ap- 
pealed to  the  circuit  courts,  except  in  Detroit, 
and  possibly  one  or  more  other  cities,  where 
judgments  for  lees  than  $50,  are  not  appeal- 
able. We  quote  at  length  from  the  opinion 
ol  Mr.  Justice  Field :  "The  plaintifT  hi  error 
contends  that  this  feature  of  the  judicial 
system  of  Missouri  la  In  conflict  with  the 
fourteenth  amendment  of  the  Constitution 
of  the  United  Sates,  because  it  denies  to 
suitors  in  the  courts  of  St  Louis  and  the 
counties  named  the  equal  protection  of  the 
laws.  In  that  it  denies  to  them  the  right  of 
appeal  to  the  Supreme  Court  of  Missouri  In 
cases  where  It  gives  that  right  to  suitors  in 
the  courts  of  the  other  counties  of  the  state. 
If  this  position  Is  correct  the  fourteenth 
amendment  has  a  much  more  far-reaching 
effect  than  has  been  supposed.  It  would 
render  invalid  all  limitations  of  jurisdiction 
based  on  the  amount  or  character  of  the  de- 
mand. A  party  having  a  claim  for  only  $5 
could  with  equal  propriety  complain  that  he 
lb  deprived  of  a  right  enjoyed  by  other  citi- 
zens, because  be  cannot  prosecute  it  in  the 
sni)erlor  courts;  and  another  might  equally 
complain  that  he  cannot  bring  a  suit  for 
real  estate  In  a  justice's  court  where  the 
expense  la  small  and  the  proceedings  are 
expeditious.  There  is  no  difTerence  in  prin- 
ciple between  such  discriminations  as  these 
in  the  jurisdictions  of  courts  and  that  which 
the  plaintlfl  In  error  complains  of  in  the 
present  case.  If,  however,  we  take  into  view 
the  general  objects  and  purposes  of  the 
fourteenth  amendment  we  shall  find  no  rea- 
sonable ground  for  giving  it  any  such  appli- 


cation. These  are  to  extend  United  States 
citizenship  to  all  natives  and  naturalized 
persons,  and  to  prohibit  the  states  from 
abridging  their  privileges  or  immnnltleB,  and 
from  depriving  any  person  of  life,  llber^,  or 
property  without  due  process  of  law,  and 
from  denying  to  any  person  within  their  Juris- 
diction the  equal  protection  of  the  laws.  It 
contemplates  persons  and  classes  of  persons. 
It  has  not  respect  to  local  and  municipal 
regulations  that  do  not  injuriously  affect  or 
discriminate  between  persons  or  classes  of 
persons  within  the  places  or  municipalities 
for  which  such  regulations  are  made.  The 
amendment  could  never  have  been  intoid- 
ed  to  prevent  a  state  from  arranging  and 
parceling  out  the  jurisdiction  of  Its  several 
courts  at  Its  discretion.  No  such  restriction 
as  this  could  have  been  in  view  or  could 
have  been  included,  in  the  prohibition  that 
'no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.' 
It  is  the  right  of  every  state  to  establish  such 
courts  as  It  sees  fit  and  to  prescribe  their 
several  jurisdictions  as  to  territorial  extent 
8ubject-matt4r,  and  amount  and  the  finality 
and  effect  of  their  decisions,  provided  it  does 
not  encroach  upon  the  proper  jurisdiction 
of  the  United  States,  and  does  not  abridge 
the  privileges  and  immunities  of  citizens  of 
the  United  States,  and  does  not  deprive  any 
person  of  bis  rights  without  due  process  of 
law,  nor  deny  to  any  person  the  equal  protec- 
tion of  the  laws.  Including  the  equal  right  to 
resort  to  the  appropriate  courts  for  redress. 
The  last  restriction,  as  to  the  equal  protec- 
tion of  the  laws,  is  not  violated  by  any  di- 
versity In  the  jurisdiction  of  the  several 
courts  as  to  subject-matter,  amount  or  final- 
ity of  decision,  if  all  persons  within  the  ter- 
ritorial limits  of  their  respective  jurisdictions 
have  an  equal  right  In  like  cases  and  under 
like  circumstances,  to  resort  to  them  for 
redress.  Each  state  has  the  right  to  make 
political  subdivisions  of  its  territory  for  mu- 
nicipal purposes,  and  to  regulate  their  local 
government  As  respects  the  administration 
o^  justice,  it  may  establish  one  system  of 
courts  for  cities  and  another  for  rural  dis- 
tricts, one  system  for  one  portion  of  its 
territory  and  another  system  for  another  por- 
tion. Convenience,  if  not  necessity,  often 
requires  this  to  be  done,  and  It  would  serious- 
ly Interfere  with  the  power  of  a  state  to  regu- 
late its  Internal  affairs  to  deny  to  it  this 
right  We  think  it  Is  not  denied  or  taken 
away  by  anything  in  the  Constitution  of  the 
United  States,  including  the  amendments 
thereto.  We  might  go  still  further  and  say, 
with  undoubted  troth,  that  there  is  nothing 
in  the  Constitution  to  prevent  any  state  from 
adopting  any  system  of  laws  or  judicature 
It  sees  fit  for  all  or  any  part  of  Its  territory. 
If  the  state  of  New  York,  for  example,  should 
see  fit  to  adopt  the  civil  law  and  its  method 
of  procedure  for  New  York  City,  and  the  sur- 
rounding counties,  and  the  common  law  and 
its  method  of  procedure  for  the  rest  of  the 
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state,  there  Is  nothing  In  the  Constitution 
of  the  United  States  to  prevent  Its  doing  so. 
This  wonld  not,  of  Itself,  within  the  mean- 
ing of  the  fourteenth  amendment,  be  a  de- 
nial to  any  person  of  the  equal  protection  of 
the  laws.  If  erery  person  residing  or  being 
in  either  portion  of  the  state  should  be  ac- 
corded the  equal  protection  of  the  law's  pre- 
vailing there,  he  could  not  Justly  complain 
of  a  violation  of  the  clause  referred  to.  For, 
as  before  said,  it  has  respect  to  persons  and 
classes  of  persons.  It  means  that  no  person 
or  class  of  persons  shall  be  denied  the  same 
protection  of  the  laws  which  Is  enjoyed  by 
other  persona  or  other  classes  In  the  same 
place  and  under  like  circumstances.  The 
fourteenth  amendment  does  not  profess  to 
secure  to  all  persons  In  the  United  States  the 
benefit  of  the  same  laws  and  the  same  rem- 
edies. Oreat  diversities  in  these  respects 
may  exist  in  two  states  separated  only  by 
an  Imaginary  line.  On  one  side  of  this  line 
there  may  be  a  right  of  trial  by  Jury,  and  on 
the  other  side  no  such  right.  Each  state 
prescribes  Its  own  mode  of  Judicial  proceed- 
ing. If  diversities  of  laws  and  Judicial 
proceedings  may  exist  In  the  several  states 
without  violating  the  equality  clause  in  the 
fcurteenth  amendment,  there  is  no  solid  rea- 
son why  there  may  not  be  such  diversities  in 
different  parts  of  the  same  state.  A  uniform- 
ity which  is  not  essential  as  regards  different 
states,  cannot  be  essential  as  regards  dif- 
ferent i>art8  of  a  state,  provided  that  in  each 
and  ail  there  is  no  infraction  of  the  con- 
stitutional  provision.  Diversities  which  are 
allowable  in  different  states  are  allowable  in 
different  parts  of  the  same  state.  Where 
part  of  a  state  is  thickly  settled,  and  another 
part  has  but  few  Inhabitants,  it  may  be  de- 
sirable to  have  different  systems  of  Judica- 
ture for  the  two  portion»— trial  by  Jury  in 
one,  for  example,  and  not  in  the  other.  Large 
citieB  may  require  a  multiplication  of  courts 
and  a  peculiar  arrangement  of  Jurisdictions. 
It  would  be  an  unfortunate  restriction  of 
the  powers  of  the  state  government  if  it 
could  not,  in  Its  discretion,  provide  for  these 
various  exigencies." 

In  the  case  of  Hayes  v.  Missouri,  120  U. 
S.  71,  7  Sup.  Ct  350,  30  L.  Ed.  578,  the  same 
distinguished  Jurist  had  occasion  to  comment 
upon  an  act  of  the  Legislature  of  Missouri, 
which  allowed  to  the  state,  in  cases  arising 
in  certain  cities,  IS  peremptory  challenges 
to  Jurors,  called  in  capital  cases  while  else- 
where in  the  state  the  number  of  such  chal- 
lenges was  limited  to  8.  It  was  contended 
that  this  was  a  denial  of  the  equal  protec- 
tion of  the  laws.  He  said :  "The  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  does  not  prohibit  legislation  which 
Is  limited  either  In  the  objects  to  which  it 
1b  directed,  or  by  the  territory  within  which 
it  is  to  operate.  It  merely  requires  that  all 
persons  subjected  to  such  legislation  shall  be 
treated  alike,  under  like  circumstances  and 
conditions,  both  in  the  privileges  conferred 


and  in  the  liabilities  Imposed.  As  we  said  in 
Barbler  v.  Conolly,  speakng  of  the  fourteenth 
amendment:  'Class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is  pro- 
hibited; but  legislation  which,  in  carrying 
out  a  public  purpose.  Is  limited  in  Its  applica- 
tion, if  within  the  sphere  of  its  operation  It 
affects  alike  all  persons  similarly  situated, 
is  not  within  the  amendment'  113  U.  S. 
27,  32  [28  L.  Ed.  923].  In  Missouri  v.  Lewis, 
101  U.  S.  22  [25  L.  Ed.  989],  It  was  held  that 
the  last  clause  of  the  amendment  as  to  the 
equal  protection  of  the  laws,  was  not  violated 
by  any  diversity  in  the  Jurisdiction  of  the 
several  courts  which  the  state  might  estab- 
lish, as  to  subject-matter,  amount  or  finality 
of  their  decisions.  If  all  persons  within  the 
territorial  limits  of  their  respective  Juris- 
dictions have  an  equal  right  in  'like  cases, 
and  under  like  circumstances,  to  resort  to 
them  for  redress;  that  the  state  has  the 
right  to  make  political  subdivisions  of  Its 
territory  for  municipal  purposes,  and  to  regu- 
late their  local  government;  and  that,  as 
respects  the  administration  of  Justice,  It  may 
establish  one  system  of  courts  for  cities  and 
another  for  rural  districts.  And  we  may 
add  that  the  systems  of  procedure  In  them 
may  be  different  without  violating  any  pro- 
vision of  the  fourteenth  amendment.  Allow- 
ing the  state  15  peremptory  challenges  Id 
capital  cases,  tried  in  cities  containing  a 
population  of  over  100,000  Inhabitants,  Is 
simply  providing  against  the  difficulty  of 
securing,  in  such  cases,  an  impartial  Jury 
in  cities  of  that  size,  which  does  not  exist 
in  other  portions  of  the  state.  So  far  from 
defeating.  It  may  furnish  the  necessary 
means  of  giving  that  equal  protection  of  its 
laws  to  all  persons,  which  that  amendment 
declares  shall  not  be  denied  to  any  one  with- 
in its  Jurisdiction." 

The  statute  under  consideration  In  the 
present  case,  may  be  consistently  said  to  be 
described,  by  the  language  used;  1.  e.,  "legis- 
lation which,  in  carrying  out  a  public  pur- 
pose. Is  limited  in  its  application,"  but  which 
"within  the  sphere  of  its  operation  affects 
alike  all  persons  similarly  situated."  A  dif- 
ferent rule  would  seem  to  be  fatal  to  the 
statutes  passed  on  in  the  cases  hereinbefore 
cited  from  Arkansas,  Pennsylvania,  and  other 
states  (see  a  discussion  of  such  cases  in 
State  V.  Tyree  [Kan.]  78  Pac.  626),  for  the 
validity  of  a  law  of  this  character  can  hardly 
depend  upon  the  means  provided  by  the 
Legislature  to  correct  the  error.  Nor  does 
the  case  fall  within  a  class  of  cases,  in  which 
the  courts  have  said  that  a  classification 
must  not  be  arbitrary,  first  because  thA  clas- 
sification Is  clearly  not  arbitrary,  and  second, 
because  as  we  shall  hereinafter  attempt  to 
show,  a  defendant  has  at  his  disposal,  under 
our  law,  effective  means  of  avoiding  the 
application  of  the  statute,  and  It  is  only 
where  be  would  speculate  upon  It  that  he  is 
likely  to  suffer  from  it. 

We  have  left  the  question  of  the  conatruc- 
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tlon  which  shonid  be  gtven  to  this  gtatute. 
What  did  the  Legislature  mean,  when  it  said 
that  "whenever  In  any  criminal  case  •  »  • 
the  defendant  shall  be  adjudged  guilty,  and 
a  punishment  •  •  •  shall  be  imposed  in 
«sce8S  of  that  allowed  by  law,  the  judgment 
shall  not  for  that  reason  alone  be  Judged  al- 
together void,  nor  be  wholly  reversed  and 
annulled,  *  •  •  but  the  same  shall  b« 
valid  and  effectual  to  the  extent  of  the  law- 
ful penalty,  and  shall  only  be  reversed  or 
annulled  •  •  •  in  respect  to  the  unlaw- 
ful excess."  How  would  this  be  understood 
by  the  average  citizen?  What  is  the  com- 
mon and  approved  usage  of  the  language 
employed,  which  must  determine  the  ques- 
tion? Comp.  Laws,  |  50,  subd.  1.  What 
Justification  is  there  for  limiting  the  lan- 
guage, upon  the  assumption  that  the  Legis- 
lature did  not  mean  what  the  words  mean, 
when  there  is  no  legal  Impediment  to  its 
making  the  rule  which  the  words  state? 
Manifestly  the  only  reason  that  can  be  given, 
is  a  real  or  imaginary  improbability,  that  the 
Legislature  could  have  meant  to  deprive  a 
man  of  the  opportunity  or  having  the  Judge 
exercise  bis  discretion,  in  pronouncing  Judg- 
ment, upon  the  particular  offense,  of  which 
he  was  lawfully  convicted.  It  had  the  power 
to  do  this,  for  it  might  deny  any  appeal. 
It  has  denied  redress  on  this  ground.  Di- 
vested of  all  unimportant  considerations  the 
claim  is,  that  the  record  shows  that  both 
Jury  and  court  supposed  that  he  was  con- 
victed of  a  higher  grade  of  offense  than  the 
law  countenances,  and  that  he  was  senten- 
ced, accordingly,  and  that  the  Judge  cannot 
have  exercised  any  discretion,  for  the  rea- 
son that  he  imposed  the  extreme  penalty 
fixed  by  any  law  of  the  state  for  any  crime. 

We  have  attempted  to  show  that  whatever 
the  Judge  or '  Jury  may  have  thongbt,  this 
was  a  valid  conviction  for  manslaughter  and 
no  mora  Before  sentence  the  defendant 
would  not  have  been  entitled  to  a  discharge 
on  habeas  corpus,  nor  would  the  conviction 
be  reversed  on  exceptions  before  sentenceb 
See  People  v.  Ellsworth,  68  Mich.  499,  36 
N.  W.  236.  Having,  then,  a  valid  conviction, 
one  of  two  things  is  true,  either  this  defend- 
ant is  entitled  to  an  absolute  discharge,  be- 
cause of  an  excessive  sentence,  or  he  must 
be  held  under  the  statute,  for  so  much  of  his 
sentence,  as  the  law  punishing  manslaughter 
permits.  To  say  that  the  error  was  in  the 
charge,  and  therefore  before  Judgment,  is  to 
beg  the  4uestlon ;  for  if,  notwithstanding  the 
error  in  the  charge,  this  is  not  a  conviction 
of  murder,  but  of  manslaughter,  the  error  in 
the  charge  was  without  Injury,  and  should 
be  disregarded  under  Innumerable  decisions 
of  every  state  In  the  Union.  See  People  v. 
Burridge,  89  Mich.  843,  346,  68  N.  W.  319; 
People  V.  Adams,  95  Mich.  643,  66  N.  W.  461, 
as  to  what  constitutes  conviction.  We  have 
then,  one  »t  a  class  of  cases,  wherein  the 
Legislature  has  confronted  the  question,  of 
bow  to  prevent  «  miscarriage  of  Justice,  in 


cases  of  convicted  felons,  under  the  decisions 
as  they  have  long  been  understood  in  this 
state.  It  has  acted  upon  the  subject,  and 
enacted  this  statute. 

Iiet  us  discuss  the  question  of  Legislative 
Intent.  Here  is  a  man  '  whom  a  Jury  has 
found  to  bave  deliberately,  and  premeditat- 
edly,  taken  the  life  of  another.  E!xperience 
Justifies  us  all  In  believing  that  no  Jury  would 
be  likely  to  do  that  without  most  cogent  evi- 
dence that  the  defendant's  moral  turpitude 
was  far  greater  than  that  required  to  consti- 
tute manslaughter.  Although  the  law  made 
it  unnecessary  for  them  to  find  this  degree 
of  turpitude,  they  did  find  it,  and  It  la  not 
a  violent  presumption  to  conclude  that  the 
Judge  concurred  in  their  opinion,  because 
under  his  power  to  grant  new  trials,  he  might 
and  doubtless  would  have  avoided  imposing 
life  imprisonment,  if  he  had  thought  defend- 
ant guilty  of  manslaughter  only.  So  that  we 
may  remark  in  passing,  that  the  defendant 
has  not  been  altogether  deprived  of  the  op- 
portunity of  having  the  Judicial  discretion 
exercised  by  the  circuit  Judge,  and  there 
certainly  is  a  strong  presumption  that  no 
circuit  Judge  would  be  likely  to  impose  such 
a  penalty  In  a  case  where  he  doubted  the 
propriety  of  the  verdict.  Who  can  doubt 
that  under  the  proofs  in  this  case,  and  tbe 
finding  of  malice,  approved  by  him,  this  Judge 
would  bave  refused  to  Impose  a  lighter  pen- 
alty than  the  maximum  for  manslaughter, 
had  he  treated  this  verdict  as  one  for  man- 
slaughter as  be  might  and  should  have  aone, 
if  counsel  as  fully  presented  the  question  to 
him  as  they  have  to  us.  That  this  might 
bave  been  done,  or  that  counsel  might  have 
fully  protected  their  client  by  exceptions  be- 
fore Judgment  cannot  be  questioned.  It  may 
be  said  it  was  more  to  tbe  interest  of  the 
defendant  to  omit  such  a  course,  to  permit 
the  Judge  to  Impose  the  excessive  sentence, 
and  thereby  stand  a  chance  of  obtaining  a 
full  discharge  of  the  prisoner,  whereby  be 
would  escape  all  penalty,  and  the  public  be 
cheated  of  tbe  penalty  due  to  a  convicted 
felon.  This  course  involved  no  danger  to 
the  defendant ;  for  if  defeated  in  the  attempt 
to  thwart  Justice  altogether,  he  was  certain 
that  he  would  only  be  subjected  to  tbe  pen- 
alty for  manslaughter. 

Now,  the  point  to  this  discussion  Is  Ita 
bearing  on  the  proper  construction  of  the 
statute  The  legislators,  understanding  all 
this,  passed  an  act  broad  enough  in  its  terms 
to  cover  this  case  in  plain  and  simple  lan- 
guage. We  are  asked  to  say  that  they  did 
not  mean  what  they  said.  When  we  con- 
sider the  law  as  it  stood,  the  abuses  they 
sought  to  correct,  tbe  opportunity  of  the 
trial  court  t»  correct  any  injustice  that 
might  arise  out  of  the  application  of  the 
new  law,  and  the  opportunity  to  a  defendant's 
counsel  to  amply  protect  bis  client  from  any 
danger  from  the  application  of  this  law.  we 
are  of  the  opinion  that  we  are  not  doing  in- 
justice in  applying  this  statute  according  to 
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Its  letter,  and,  we  may  add,  to  its  clear 
•plrit  We  have  two  cases  in  Michigan  sup- 
porting this  view.  The  case  of  People  t. 
Town.  63  Mich.  488,  19  N'l,  W.  158,  being  sub- 
stantially like  the  present  case.  There  the 
defendant  was  convicted  of  and  sentenced 
for  an  offense  not  charged  in  the  indictment, 
Tiz.:  Horse  stealing.  Here,  by  reason  of 
tite  former  acquittal,  as  we  have  already 
shown,  he  was  on  trial  for  manslaughter, 
but  was  found  guilty  of  murder,  and  sen- 
tenced accordingly.  As  we  have  seen,  every 
element  of  manslaughter  Is  necessarily  in- 
cluded in  murder,  and  every  element  of  laf 
ceny  is  Included  in  horse  stealing.  There  Is 
no  more  doubt  in  that  case  that  the  Judge 
supposed  he  was  sentencing  for  horse  steal- 
ing, than  there  Is  in  this  case  that  he  was 
sentencing  for  murder  in  the  first  degree. 
Yet  in  that  case  the  court  said  that  the  case 
stionld  therefore  have  been  disposed  of  as  one 
of  simple  larceny,  and  the  court  applied  sec- 
tion 11,084,  holding  the  sentence  void  only 
as  to  the  excess.  In  this,  it  followed  the 
case  of  People  v.  Jones,  49  Mich.  591,  14 
N.  W.  573,  which  is  also  on  all  fours  with 
the  presoit  case  upon  this  point.  See,  also, 
People  V.  Ellsworth,  68  Mich.  496,  502,  36  N. 
W.  236.  See,  also.  In  re  Franlclin,  77  Mich. 
615,  43  N.  W.  997.  The  case  of  People  v.  Mar- 
tin. 91  Mich.  650,  52  N.  W.  68,  recognized  the 
authority  of  these  cases,  but  omitted  to  apply 
the  statute,  for  the  reason  that,  had  the  cause 
been  submitted  to  the  Jury,  they  might  have 
found  defendant  guilty  of  larceny  of  property 
of  leas  that  $25  in  value.  We  see  no  reason 
why  the  court  might  not  have  held  defend- 
ant convicted  of  the  lesser  larceny,  under 
the  cases  cited  which  are  in  point;  but  the 
question  appears  not  to  have  been  raised, 
which  was  true  of  this  case,  until  counsel 
were  aaked  to  furnish  a  brief  upon  It  The 
case  of  People  v.  Scofleld  (Mich.)  105  N.  W. 
610,  is  to  be  distinguished  from  the  present 
case,  in  this  particular,  viz.,  that,  while  a  con- 
Tiction  might  have  been  had  for  larceny  from 
the  person,  the  record  did  not  conclusively 
show  that  be  could  not  have  been  convicted 
upon  his  plea  of  guilty  of  the  more  heinous 
offense.  Had  a  verdict  stated  that  he  was 
guilty,  as  charged,  but  did  not  intend  to 
kill  If  resisted,  or  was  not  armed  with  a 
dangerous  weapon,  the  cases  would  have  been 
parallel.  But  in  the  Scofleld  Case  the  en- 
try shows  an  unqualified  plea  of  guilty  of 
the  offense  charged,  and  a  sentence  was  im- 
posed for  robbery;  the  record  reciting  that 
"defendant  was,  upon  bis  voluntary  plea  of 
guilty,  duly  convicted  of  the  crime  of  rob- 
bery, armed  with  dangerous  weapons,  as  ap- 
pears from  the  record  thereof."  On  the  face 
of  the  record,  the  proceeding  was  regular 
and  valid,  but  the  return  to  the  certiorari 
shows  that  the  court  erred  in  his  failure  to 
put  defendant  upon  his  trial,  when,  upon 
examination,  he  made  It  plain  that  he  did  not 
plead  guilty  to  the  offense. 
It  will  l>e  said  that  our  statute  does  not 
10eN.W.-2» 


give  the  power  to  resentence,  or  to  remand 
for  sentence,  and  this  Is  true.  The  Legisla- 
ture in  its  wisdom  saw  fit  to  fix  the  punish- 
ment in  such  cases  at  the  maximum  penalty 
for  the  offense  (or  so  much  thereof  as  was 
included  In  the  sentence)  of  which  the  de- 
fendant was  convicted.  It  bad  the  power  to 
do  this;  and  it  may  be  said  that  It  was 
wiser  than  the  course  pursued  in  some  of  the 
states.  The  validity  of  this  act  cannot  de- 
pend upon  the  remedy  provided,  so  long  as 
the  correction  of  the  error  is  left  with  the 
Judiciary.  To  refuse  to  apply  this  statute 
to  cases  like  this  would  be  to  so  limit  its 
application  as  to  practically  thwart  the  ob- 
ject for  which  it  was  passed.  Its  language 
is  simple  and  broad,  and  its  plain  Intent  was 
to  abolish  the  practice  of  discharging  crimi- 
nals whose  sentences  were  excessive,  by 
validating  them  to  the  extent  of  the  lawful 
penalty.  As  already  suggested,  a  better 
method  may  hdve  been  practicable,  but  that 
is  for  the  Legislature  to  consider. 

We  have  endeavored  to  examine  the  otbei 
questions  raised,  critically,  and  are  con- 
vinced that  none  requires  extended  discus- 
sion. The  claim  that  the  court  did  not  cor- 
rectly state  the  rule  relating  to  the  right  of 
the  defendant  to  Justify  the  killing,  by  show- 
ing that  he  acted  upon  the  circumstances  as 
they  reasonably  appeared  to  him,  is  not  sus- 
tained by  the  record.  The  charge  was,  as  a 
whole,  quite  as  favorable  -  as  the  law  war- 
rants. 

The  Judgment  should  be  reversed  as  to 
the  excess  over  15  years'  imprisonment,  and 
affirmed  to  that  extent* as  a  sentence  for 
manslaughter. 

In  view  of  the  determination  by  a  major- 
ity of  the  court,  that  the  statute  (C!omp. 
Laws,  I  11,984)  has  no  application  to  this 
cause,  I  concur  in  the  result  reached  by 
CAEPENTBR,  a  J. 

McALVAL  and  BLAIR,  JJ.,  concurred 
with  HOOKER,  J. 

MONTGOMERY,  J.  The  respondent  was 
on  a  former  trial  for  murder  convicted  of  the 
offense  of  manslaughter,  and  sentenced.  On 
error  to  this  court,  that  conviction  was  set 
aside,  and  a  new  trial  ordered.  137  Mich. 
127,  100  N.  W.  264.  On  a  second  trial  the 
respondent  was  again  put  on  trial  for  mur- 
der, and  found  guilty  as  charged. 

We  are  all  agreed  that  the  conviction  of 
respondent  for  the  lesser  offense  amounted 
in  law  to  an  acquittal  of  the  graver,  and 
that  it  was  error  to  put  him  on  trial  for 
and  secure  his  conviction  for  murder.  Peo- 
ple V.  Knapp,  26  Mich.  112;  People  v.  Com- 
stock,  55  Mich.  405.  21  N.  W.  384.  The 
respondent  having  been  convicted  of  murder 
and  sentenced  for  that  crime,  can  that  con- 
viction be  sustained  as  a  conviction  for  man- 
slaughter, and  the  sentence  treated  as  valid 
for  the  maximum  sentence  permitted  by  law 
for  that  offense?    It  is  doubtless  correct  to 
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say  that  the  circuit  Judge  might  properly 
have  directed  the  verdict  to  be  entered  as  a 
verdict  for  manslaughter;  indeed,  such  a 
direction  should  have  been  given,  but  it  was 
not.  It  Is  doing  violence  to  the  very  terms 
of  the  verdict  to  say  that  It  was  In  fact 
a  verdict  of  manslaughter.  It  was  distinct- 
ly something  else. 

The  cases  of  Arnold  v.  State,  51  Ga.  144  j 
Fagg  V.  State,  50  Ark.  50«;  Welch  v.  State, 
50  Ga.  128,  15  Am.  Rep.  690;  Commonwealth 
V.  Stebblns,  8  Gray  (Mass.)  492;  and  Com- 
monwealth T.  Long,  10  Gray  (Mass.)  11,  are 
without  exception  cases  In  which  the  court 
was  dealing  with  the  terms  of  the  verdict 
as  actually  rendered  by  the  Jury.  Arnold 
V.  State  applied  the  rule  that  verdicts  are 
to  have  a  reasonable  Intendment  and  held 
that,  so  construed,  the  verdict  In  question 
described  an  offense  within  the  Indictment. 
In  Fagg  V.  State,  the  question  was  whether 
It  was  necessary  to  distinguish  In  the  ver- 
dict between  voluntary  and  Involuntary  man- 
slaughter. It  was  held  that.  If  the  Inten- 
tion of  the  jury  was  manifest,  a  general  ver- 
dict was  good.  The  court  pointed  out  that 
the  statute  did  not  require  the  degrees  of 
manslaughter  to  be  specified  as  in  cases  of 
murder.  The  case  of  Welch  v.  ptate  was 
similar.  A  general  verdict  of  manslaughter 
was  there  held,  as  In  ^ect  a  verdict  of  guil- 
ty of  the  highest  grade  of  manslaughter.  In 
Commonwealth  v.  Stebblns,  the  questions 
were  whether  the  verdict,  as  rendered  by  the 
jury,  was  properly  amended  In  form  and 
the  assent  of  the  jury  thereto  taken.  This 
question  was  resolved  in  the  affirmative.  So, 
also,  the  case  of  Commonwealth  v.  Long  was 
a  case  In  which  the  trial  judge  directed  a 
correction  of  the  verdict,  by  striking  out  the 
words  "and  battery"  inadvertently  Inserted 
by  the  clerk,  the  report  of  the  case  showing 
that  the  jury  found  nothing  as  to  the  bat- 
tery. The  actual  verdict,  as  pronounced, 
was  entered.  In  none  of  these  cases  was  the 
verdict  treated  as  something  other  than  that 
actually  pronounced.  The  case  of  Jacqulns 
V.  Commonwealth,  9  Cusb.  (Mass.)  279,  de- 
cides no  question  involved  In  this  case. 
There  was  there  presented  for  consideration 
a  statute  giving  authority  to  the  Supreme 
Court  to  pronounce  such  a  judgment  as 
should  have  been  entered  by  the  trial  court 
There  was  no  fault  in  the  verdict  The  case 
of  Johnson  v.  Commonwealth,  24  Pa.  387, 
was  likewise  a  case  in  which  the  court  was 
dealing  with  the  terms  of  the  verdict  The 
indictment  failed  to  charge  that  the  murder 
as  committed  willfully,  deliberately,  and  pre- 
luedltately,  or  In  the  perpetration  or  attempt- 
ed perpetration  of  another  felony.  The  Jury 
found  respondent  guilty  In  manner  and  form 
as  he  stands  Indicted.  The  court  held  that 
the  jury  had  made  the  Indictment  a  part  of 
the  verdict  As  the  indictment  was  destitute 
of  averments  which  would  make  the  ofCense 
murder  In  the  first  degree,  and  as  it  admit- 
tedly charged  murder,  and  as  the  respond- 


ent was  guilty  as  charged,  the  court  held 
that  the  verdict  was  a  verdict  of  guilty  of 
murder  in  the  second  degree.  An  excessive 
sentence  was  set  aside  and  the  prisoner  re- 
manded. The  court  did  not  overthrow  the 
terms  of  the  verdict  but  Interpreted  the  ver- 
dict to  ascertain  what  the  jury  meant  to 
say  and  had  said.  This  case  is  referred  to 
by  Justice  HOOKER  as  an  authority  that  a 
general  verdict  may  be  construed  In  the  light 
of  the  record.  It  is,  as  I  read  it  an  authori- 
ty to  this  effect  only,  that  a  verdict  may  be 
read  in  the  light  of  such  portion  of  the 
record  as  Is  made  a  part  of  the  v«rdlct  by 
reference.  State  v.  McCormlck,  27  Iowa, 
405,  Is  authority  for  the  proposition  that  a 
conviction  for  a  greater  oBenae  than  that 
described  In  the  indictment  is  erroneous,  and 
that  where  statutory  authority  exists  the  ap- 
pellate court  may  on  appeal  correct  such  an 
error  by  Imposing  a  new  smtence.  Simpson 
▼.  State,  56  Ark.  8,  10  S.  W.  99,  and  State 
V.  Preldrich,  4  Wash.  222,  29  Pac.  1055,  80 
Pac.  S28,  31  Pac.  832,  are  to  the  same  effect 
I  have  found  no  case  which  holds  that  In 
the  absence  of  statutory  authority,  an  appel- 
late court  may  treat  a  verdict  for  one  of- 
fense valid  as  a  verdict  for  another,  though 
a  lesser  crime,  unless,  in  the  terms  of  the 
verdict  pronounced  either  by  Itself,  or  by 
its  own  references  to  the  indictment  It  can 
be  said  that  the  finding  was  In  fact  a  finding 
of  guilty  of  such  lesser  offense.  It  cannot 
be  said  that  It  works  no  prejudice  to  the 
respondent  that  be  was  convicted  of  murder 
when  the  verdict  should  have  been  manslaugh- 
ter. All  through  the  trial  he  was  contend- 
ing by  his  counsel  that  he  should  not  be  con- 
victed of  murder,  and  that  the  greatest  of- 
fense of  which  he  could  be  found  guilty  was 
manslaughter.  His  objections  were  overrul- 
ed, and  an  conviction  for  murder  followed, 
upon  which  conviction  the  court  was  left  no 
discretion  as  to  the  penalty.  Had  his  ob- 
jections been  heeded,  and  had  the  conviction 
In  fact  been  manslaughter,  the  respondent 
would  have  been  subject  to  Imptisonment  not 
exceeding  16  years  In  the  discretion  of  the 
trial  judge.  If  section  11,984,  Comp.  Laws, 
Is  considered,  can  It  be  said  that  treating 
the  conviction  for  murder  as  though  It  were 
In  fact  a  conviction  for  manslaughter  works 
no  prejudice  to  resjMndent?  The  answer  Is 
obvious;  nothing  of  the  kind  can  be  said. 
Such  a  holding  would  result  in  the  possibility 
of  entrapping  a  respondent  into  a  conviction 
which  the  jury  does  not  pronounce  but  which 
nullifies  the  statute  giving  the  trial  court  a 
discretion  as  to  the  penalty.  The  respond- 
ent was  not  In  fact  and  upon  this  record 
convicted  of  manslaughter,  whatever  may  be 
the  fact  as  to  what  the  verdict  should  have 
been.  The  statute  (section  11,984)  does  not 
apply  to  this  case,  as  I  Interpret  it  That 
statute  relates  to  excessive  sentences  for  the 
crime  of  which  the  accused  party  stands  con- 
victed. It  should  not  be  construed  as  a  stat- 
ute authorizing  this  court  to  correct  an  error 
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in  the  conviction.  Tbe  sentence  only  Is  dealt 
with. 

The  cases  of  People  t.  Town,  B3  Mich.  488, 
19  N.  W.  168,  and  People  t.  Jones,  49  Mich. 
591,  14  N.  W.  573,  are  cited  by  my  Brother 
HOOKBR  as  on  all  fours  with  the  instant 
case.  In  each  of  these  cases  the  respondent 
pleaded  guilty  to  the  Information.  There  Is 
no  donbt  then  that  the  otCense  of  which 
the  respondent  In  each  case  was  convicted 
was  the  offense  charged  In  the  information. 
In  each  case  the  court  held  that  the  offense 
charged  was  simple  larceny.  In  each  case 
the  trial  jndge  had.  In  pronouncing  sentence, 
exceeded  the  limit  fixed  for  simple  larceny. 
Tbe  statute  was  held  to  apply.  The  point 
of  distinction  is  that  the  conviction  on  this 
record  was  not  a  conviction  of  manslaughter, 
hnt  a  conviction  of  another  offense.  This  Is 
not  an  ^cesslve  sentence  for  the  offeose  of 
which  respondent  stands  convicted.  What 
he  complains  of  Is  that  he  was  convicted  of 
that  offense,  thus  cutting  off  all  right  to  have 
the  extent  of  bis  sentence  upon  a  proper  con- 
viction for  manslaughter  considered  by  the 
trial  judge. 

For  the  error  pointed  out,  the  conviction 
should  be  set  aside,  and  a  new  trial  ordered. 

OSTRANDER  and  MOORE,  33^  concurred 
with  MONTGOMERY,  J. 

MOORE,  J.  This  case  has  been  here  be- 
fore, and  is  reported  In  1S7  Mich.  127,  100  N. 
W.  284.  A  reference  to  the  opinion  then  fil- 
ed will  be  useful  tn  arriving  at  an  under- 
standing of  the  questions  now  involved. 
Respondent  was  informed  against  for  mur- 
der. TTpon  the  first  trial  he  was  convicted 
of  manslaughter.  Upon  the  second  trial  the 
respondent  was  convicted  of  the  offense  of 
murder  In  the  first  degree.  The  case  is 
brought  here  by  writ  of  error.  Counsel  for 
reei>ondent  again  discuss  many  of  the  ques- 
tions presented  by  them  when  the  case  was 
here  before.  We  have  re-examined  tbe  ques- 
tions so  presented,  and  are  not  Inclined  to 
change  our  former  mllng  In  relation  thereto. 

The  important  question  In  the  case  is, 
was  It  the  duty  of  the  trial  Jndge  to  charge 
the  Jury  that,  because  upon  the  former  trial 
the  respondent  was  convicted  of  the  offense 
of  manslaughter,  upon  this  trial  he  could 
be  convicted  of  no  greater  offense?  While 
the  authorities  are  not  uniform  the  question 
Itself  Is  not  new  in  this  state.  More  than 
40  years  ago  the  eminent  Jurist  Justice 
Campbell  speaking  for  the  court  declared  In 
the  case  of  People  v.  Knapp,  28  Mich.  112, 
that  a  verdict  of  manslaughter  amounted,  in 
law,  to  an  acquittal  of  any  more  serious 
charge,  and  that  as  the  respondent  was  ac- 
quitted of  murder  he  could  no  longer  be 
subject  to  trial  upon  that  charge.  The  re- 
spondoit  In  People  r.  Comstock,  66  Mich. 
406.  21  N.  W.  884,  was  charged  with  assault 
with  Intent  to  murder.  Justice  Champlln 
speaking   for   the  court   said:    "The   court 


proceeded  to  the  trial  of  the  respondent, 
which  resulted  in  a  conviction  for  an  as- 
sault. The  effect  of  this  was  to  acquit  tbe 
respondent  of  the  more  serious  charge  of 
assault  with  Intent  to  murder,  and  upon  this 
information  he  cannot  be  again  tried." 
These  decisions  are  not  dicta,  and  have 
never  been  questioned  In  this  state  until 
now,  and  we  are  not  inclined  to  overrule 
them.  Counsel  for  respondent  have  selected 
isolated  sentences  from  the  charge,  and  In- 
sist thatxthey  were  erroneous.  They  relate 
mainly'  to  the  right  of  the  respondent  to  act 
as  the  circumstances  and  surroundings  ap- 
peared to  him.  Counsd  admitf  that  the 
court  correctly  Instructed  the  Jury  upon  this 
point  in  other  portions  of  tbe  charge,  but 
claim  that  the  Isolated  sentences  are  in- 
consistent with  that  charge.  A  reading  of 
tbe  entire  charge  does  not  satisfy  us  that 
the  Jury  was  misled.  The  language  to  which 
objection  was  made  Is  somewhat  ambiguous, 
and,  as  a  new  trial  is  to  be  granted  for  the 
reason  already  stated,  we  have  no  doubt  the 
trial  Judge  will  avoid  the  ambiguous  lan- 
guage at  the  retrial. 

Mr.  Gaftney  was  the  regular  prosecuting 
attorney  upon  the  first  trial,  and,  upon  the 
last  trial,  was  appointed  special  prosecutor. 
His  tMm  of  olBce  had  expired,  and  Mr. 
ScovUle  had  been  elected  prosecutor  instead. 
Upon  the  former  trial,  ScovlUe  was  a  ma- 
terial witness  for  the  respondent  Upon  that 
trial  the  respondent,  a  witness  in  his  own 
behalf,  testified  to  some  statements  alleged 
to  have  been  made  to  him  by  Mr.  Gaff  ney  up- 
on tbe  examination.  No  objection  was  made 
to  tbe  testimony  which  tbe  court  said.  In 
appointing  Mr.  Gaffney,  was  Immaterial. 
Mr.  Gaffney,  In  Justice  to  himself,  went  up- 
on the  stand  and  testified  that  be  had  not 
made  such  statements.  On  cross-examina- 
tion, he  was  asked  if  he  knew  that  the 
reputation  of  Mr.  Temple  was  bad,  to  which 
be  replied  that  he  did  not  The  claim  Is 
that  the  appointment  of  Mr.  Gaffney  was 
Irregular  and  prejudicial,  and  should  be  held 
void.  Upon  this  trial  the  respondent  did  not 
testify  In  his  own  behalf.  Mr.  Scoville  did. 
Mr.  Gaffney  did  not  testify.  It  requires  no 
argument  to  prove  that  an  attorney,  who  had 
been  and  Is  a  material  witness  for  a  respond- 
ent charged  with  crime.  Is  not  a  proper  person 
to  prosecute  the  case.  It  Is  due  to  Mr.  Scoville 
to  say  that  the  record  does  not  show  any  objec- 
tion on  his  part  to  the  action  of  the  court  If 
the  prosecutor  were  a  material  witness  for  a 
respondent  the  same  ruling  should  apply, 
and  no  reputable  attorney  would  consent  to 
prosecute  a  case  under  such  circumstances. 
This  Is  not  tbe  case  with  Mr.  Gaffney.  He 
was  not  a  witness  on  any  material  point  for 
the  prosecution  or  the  defense.  Neither  the 
prosecution  nor  the  defense  had  any  intention 
of  calling  him  as  a  witness.  There  la 
nothing  in  the  record  to  show  that  he  was 
not  amply  qualified  to  act  as  a  judicious  and 
proper  prosecutor. 
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Oomplaint  la  made  that  the  prosecutor  waa 
permitted  to  ask  leading  questions  of  some 
of  the  prosecution's  witnesses.  The  asking 
of  leading  questions  must  be  left  to  the 
Bound  discretion  of  the  trial  Judge.  If  every 
case  where  leading  questions  were  allowed 
should  be  reversed,  there  would  probably  be 
but  few  affirmances  In  appellate  courts. 
Leading  questions  under  certain  clrcum- 
atances  are  permissible.  The  action  of  the 
court  in  this  respect  does  not  Justify  a  re- 
versal of  the  case,  although  he  might  per- 
haps very  properly  have  sustained  some  of 
the  objections. 

One  Frey  was  a  witness  for  the  prosecu- 
tion upon  the  former  trial.  He  was  sick  and 
confined  to  his  bed  during  the  progress  of 
this  trial.  Near  the  close  of  the  case  for 
the  prosecution  the  prosecutor  announced 
that  Mr.  Frey  was  111  and  unable  to  come  to 
court  A  recess  was  taken.  After  recess 
the  physician  was  produced  to  show  that  Mr. 
Frey  was  unable  on  account  of  Illness  to 
attend  court  Counsel  for  the  defense 
waived  the  testimony  of  the  physician.  The 
sherUr  was  sent  to  bring  the  witness.  He 
returned  announcing  that  he  had  a  high 
fever  and  could  not  come.  The  testimony 
given  upon  the  former  trial  was  then  read 
by  the  stenographer.  This  Is  urged  as  er- 
ror. €k)unsel  for  respondent  cite  no  au- 
thorities. The  question  does  not  appear  to 
have  arisen  in  this  court  Upon  proof  of  the 
death  of  a  witness  bis  former  deposition 
may  be  read.  People  ▼.  Sllgh,  4S  Mich.  54, 
11  N.  W.  782.  Was  its  admission  in  viola- 
tion of  the  rule  that  a  respondent  Is  entitled 
to  be  confronted  with  the  witnesses  against 
him?  He  had  been  confronted  with  the  wit- 
nesses and  had  bad  the  opportunity  of  cross- 
examination.  The  exceptions  to  the  rule  are 
stated  by  Justice  Cooley  as  follows:  "If 
there  were  a  former  trial  on  which  be  [wit- 
ness] was  sworn,  it  seems  allowable  to  make 
use  of  bis  deposition,  or  of  the  minutes  of 
his  examination,  if  the  witness  has  since 
deceased,  or  is  insane,  or  sick  and  unable  to 
testify,  or  has  been  summoned  but  appears 
to  have  been  kept  away  by  the  opposite 
party."  Cooley's  Const  Llm.  (4tb  Ed.)  318. 
This  rule  comports  with  common  sense,  and 
we  think  the  testimony  was  admissible. 

Complaint  Is  made  of  the  remarks  of  the 
prosecutor  In  his  closing  argument  to  the 
Jury.  We  are  not  favored  with  the  argu- 
ments in  behalf  of  the  respondent  It  ap- 
pears, however,  from  the  argument  of  the 
prosecutor,  that  the  statements  complained 
of  were  chiefly  made  In  reply  to  arguments 
of  respondent's  counsel.  We  have  read  the 
entire  argument  complained  of,  and  we  And 
nothing  in  it  to  Justify  a  reversal  of  the 
case. 

For  the  reason  stated,  the  Judgment  and 
verdict  should  be  set  aside,  and  a  new  trial 
ordered. 

MONTGOMERY  and  OSTRANDEB,  33., 
concurred  with  MOOUE,  J. 


CBART  T.  KTTBTZ  et  aL 
(Supreme  Court  of  Iowa.    Oct  25,   190&) 

Supplemental  opinion. 

For  former  opinion,  see  106  N.  W.  590. 

FEB  CURIAM.  The  words  "alleging  and," 
found  hi  the  first  sentence  of  the  last  divi- 
sion of  the  opinion  heretofore  filed,  are  or- 
dered stricken  therefrom,  the  point  not  being 
Involved  In  the  dedaion  of  this  case;  and 
with  this  modification  the  petition  for  re- 
hearing Is  overruled. 

DEEMER.  J.  (dissenting).  I  think  the 
point  Is  in  the  case,  and  that  If  it  Is  not 
necessary  to  allege  the  allowance  of  the 
claims  by  the  referee  In  bankruptcy.  It  is  not 
necessary  to  prove  It  The  creditors  In  the 
case  have  proceeded  as  fftr  as  they  could, 
and  the  Insolvency  of  the  bankrupt  is  already 
established  by  the  adjudication  in  the  bank- 
ruptcy proceeding.  In  such  cases  the  plain- 
tiff need  do  no  more  than  show  the  bank- 
ruptcy, the  filing  of  claims,  and  the  fraud 
In  the  conveyance  attacked. 

McCIiAIN,  0.  J,,  concurs  In  the  dissent 


SPURLIN  et  al.  v.  HAUSER  et  aL 
(Supreme  Court  of  Iowa.    Oct  25,  1906.) 

Supplemental  opinion  on  rehearing.     Af- 
firmed. 
For  former  opinion,  see  105  N.  W.  373. 

PER  CUBIAM.  In  a  petition  for  rehear- 
ing it  is  urged  that  the  court  in  the  original 
opinion  erroneously  assumed  that  the  appel- 
lant had  waived  his  claim  that  the  boundary 
line  had  been  established  in  accordance  with 
his  contention  by  acquiescence.  On  a  re- 
examination of  the  record,  we  entertain  con- 
siderable doubt  as  to  whether  there  was  any 
formal  waiver  of  the  right  to  have  the  ques- 
tion of  acquiescence  determined  by  the  low- 
er court  We  are  satisfied  that  the  lower 
court  did  not  In  fact  attempt  to  determine 
the  question  of  acqiileecence,  and  that  it 
committed  no  error  as  to  what  was  actually 
decided;  1.  e.,  the  boundary  line  acoordlng  to 
the  government  survey. 

If  there  was  left  In  the  case  a  question  of 
acquiescence  which  the  court  might  still 
proceed  to  determine  after  rendering  the  de- 
cision which  was  afiirmed  in  the  original 
opinion,  then  we  do  not  wish  to  cut  the  ap- 
pellant off  from  proceeding  In  the  lower  court 
to  have  that  question  determined,  and  the 
original  opinion  in  this  case  is  to  be  constru- 
ed as  not  concluding  the  appellant  on  that 
question. 

But  so  far  as  the  action  of  the  trial  court 
was  actually  before  us  on  this  appeal,  we 
are  still  satisfied  with  our  conclusions  an- 
nounced In  the  original  opinion,  and  the  de- 
cree of  the  lower  court  stands  affirmed. 
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SPENCER  T.  WABASH  R.  OO. 
(Supreme  Court  of  Iowa.    Oct.   26,  1006.) 

1  Deeds— ExcEPnoHS—REBEBVATiOHB. 

An  exception  in  a  deed  witliholds  from  ita 
operation  some  part  of  the  tiling  conveyed, 
which  but  for  the  exception  would  paas  by  the 
general  description  to  the  grantee,  and  dilCers 
irom  a  reservation  in  that  the  latter  creates  a 
new  right,  issuing  out  of  the  thing  granted, 
which  did  not  exist  before  as  an  independent 
right. 

[Ed.  Note.— For  cases  in  point,  se«  toL  16, 
Cent.  Dig.  Deeds,  H  467,  463.] 

2.    RaILROADB— ABlinDONMENT    OF     RlQHT     OF 

Wat— Revebsion — Effect. 

M.  conveyed  a  railroad  right  of  way  through 
her  land  for  railroad  purposes  only;  the  deed 
providing  that.  If  the  premises  were  not  used 
for  railroad  purposes,  it  should  revert  to  M. 
She  thereafter  conveyed  her  remaining  land  to 
S.  by  a  deed,  excepting  the  strip  previously 
ueeded  to  the  railroad  company  as  tnen  occupied, 
and  on  the  death  of  S.  his  heirs  conveyed  land 
other  than  plalntiiTs  to  plaintiff  under  a  deed 
containing  the  aame  exception.  Held,  that  the 
reversionary  interest  in  such  right  of  way  never 
passed  out  of  M.,  so  that,  on  the  abandonment  of 
the  riKht  of  way,  it  reverted  to  her  and  her 
heirs,  but  not  to  plaintiS. 
8.  Same. 

Where  a  deed  to  a  railroad  right  of  way  ex- 
pressly provided  tliat,  if  the  premises  were  not 
used  for  railroad  purposes,  it  should  "revert  and 
rest  In"  the  grantor  of  such  deed,  the  fee  in  such 
right  of  way  reverted  to  the  grantor  on  the 
abandonment  of  the  use  by  the  rafiroad  comjiany, 
notwithstanding  Code,  {  2016,  providing  that, 
if  a  railway  shall  not  be  used  or  operated  for 
aigbt  years,  the  right  of  way,  including  the 
roadbed,  shall  revert  to  the  "owner  of  the  land 
from  which  said  right  of  way  was  taken." 

McClain,  G.  3„  and  Weaver,  3.,  dissenting. 

Appeal  from  District  Conrt,  Monroe  Goim- 
ty;  Robert  Sloan,  Judge.    . 

Condemnation  proceedings,  wherein  defend- 
ant appealed  to  the  district  court  from  an 
award  made  by  a  sberifC's  Jury  called  to 
assess  plalnttfTs  damages  to  certain  prop- 
erty. Many  pleadings  were  filed  iu  the  dis- 
trict court,  and  to  a  reply  filed  by  plaintiff 
to  some  of  defendant's  answers  defendant  de- 
murred. This  demurrer  was  sustained,  and, 
plaintiff  electing  to  stand  upon  his  pleadings. 
Judgment  was  rendered  for  defendant,  and 
plaintiff  appeals.    AfBrmed. 

Ben  McCoy,  Mason  &  Mason,  and  Fred 
Townsend,  for  appellant  T.  B.  Perry,  for 
appellee. 

DEEMER,  J.  This  U  one  of  a  series  of 
cases,  involving  what  is  knovni  as  "aban- 
doned right  of  way,"  which  have  given  us 
much  trouble  In  the  past,  and  about  which 
we  have  not  been  entirely  agreed.  The  case 
now  before  us,  however,  involves  one  new  prop- 
osition, and  to  this  we  shall  now  turn  our  at- 
tention. In  May  of  the  year  1868  one  Elea- 
nor H.  Moore  was  the  owner  of  the  S.  E.  % 
of  the  S.  E.  ^  of  section  9,  township  71, 
range  17,  in  Monroe  county,  Iowa,  and  on  the 
10th  day  of  that  month  she  executed  and  de- 
livered a  deed  to  the  Iowa  Central  Railroad 
Company,  as  right  of  way,  100  feet  wide 
through  the  quarter  of  land  above  described 


for  railway  purposes  only.  It  was  expressly 
provided  in  the  deed  that.  If  the  said  prem- 
ises are  not  used  for  said  railroad  purposes, 
"It  Is  to  revert  and  rest  In  said  Eleanor  H. 
Moore."  In  the  year  1876  Eleanor  H.  Moore 
conveyed  the  quarter  above  described  to 
John  Spencer,  Sr. ;  the  deed  containing  this 
reservation  or  exception :  "Excepting  a  strip . 
of  land  100  feet  wide  heretofore  deeded  to 
the  Iowa  Central  Railroad,  being  the  same 
now  occupied  by  said  company's  road  as  lo- 
cated across  said  land."  John  H.  Spencer, 
Sr.,  died  intestate,  and  the  widow  and  other 
heirs,  save  John  Spencer,  Jr.,  conveyed  the 
land  of  which  Spencer,  Sr.,  died  seised  to 
John  Spencer,  Jr. ;  the  deed  containing  this 
exception:  "Excepting  the  right  of  way 
of  the  Chicago,  Burlington  &  Qulncy  Rail- 
road and  the  C^terville,  Monrovia  &  Albla 
Railroad."  This  conveyance  was  made 
March  4,  1803.  It  appears  that  the  Central 
Railroad  of  Iowa  succeeded  to  the  rights  of 
way  of  the  Iowa  Central  Railroad  Company 
some  time  In  the  year  1870.  In  1879  the 
Moulton  &  Albla  Railroad  Company  con- 
demned the  right  of  way  in  controversy,  as 
against  the  Central  Railroad  Company,  and 
built  a  railway  thereon,  which  it  and  its 
successor,  the  Chicago,  Burlington  &  Qulncy 
Railroad  Company,  used  for  a  right  of  way 
and  operated  as  a  railway  until  about  the 
year  1888,  when  It  was  abandoned  by  them. 
In  the  year  1897  the  rails  and  ties  were  re- 
moved from  the  right  of  way.  In  the  year 
1899  the  defendant  company  purchased  of 
the  Chicago,  Burlington  &  Qulncy  Railroad 
Company  the  right  of  way  in  question,  with 
other  rights  of  way  through  the  township 
in  which  the  land  In  controversy  is  situ- 
ated, for  the  sum  of  $16,750,  and  almost  im- 
mediately constructed  Its  line  thereon.  Plain- 
tiff, without  refimdlng  any  money  thereto- 
fore received  for  the  right  of  way,  and  with- 
out ofTer  to  reimburse  defendant  for  its 
expenditures,  commenced  this  proceeding  by 
having  R  sberlflTs  Jury  called  to  assess  his 
damages.  That  Jury  made  an  award,  from 
which  defendant  appeals,  and  among  the 
pleadings  filed  In  the  district  court  was  a 
reply  setting  up  the  deeds  from  Moore  to 
the  Iowa  Central  Railroad,  from  Moore  to 
Spencer,  Sr.,  and  from  the  widow  and  heirs 
to  Spencer,  Jr.,  and  claiming  title  to  the 
land  through  reversion,  because  of  the  aban- 
donment of  the  right  of  way  from  the  years 
1888  to  1899.  Plaintiff  further  pleaded  that 
defendant  took  nothing  by  Its  deed  from  the 
Chicago,  Burlington  &  Qulncy  Railroad,  and 
averred  that  he  became  the  owner  of  the 
right  of  way  In  the  year  1893  by  Tlrtne  of 
the  conveyance  to  him  from  his  mother  and 
the  other  heirs  of  John  Spencer,  Sr.,  deceased. 
Section  2016  of  the  Code  provides.  In  sub- 
stance, among  other  things,  that  If  a  rail- 
way shall  not  be  used  or  operated  for  a 
period  of  eight  years  the  right  of  way,  In- 
cluding the  roadbed,  shall  revert  to  the 
owner  of  the  land  from  wbicb  said  right  of 
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way  was  taken.  For  tbe  purposes  of  fbe 
case  we  shall  treat  the  right  of  way  as 
abandoned  by  nonnser,  and  also  concede  that 
neither  the  original  landowner  nor  his  gran- 
tee need  refund  the  compensation  received 
for  the  original  right  of  way.  Indeed,  these 
propositions  are  not  now  Involved.  We  shall 
also  assume  that  title  reverted  by  nonuser  for 
more  than  eight  years  to  some  one,  and  that 
this  reversion  became  complete  some  time  in 
the  year  1896.  The  question  is,  to  whom 
did  the  land  revert?  Plaintiff  contends  that 
as  purchaser  from  the  heirs  of  the  owner 
of  tbe  adjoining  and  contiguous  land  It  re- 
verted to  blm,  while  defendant  Insists  that 
he  never  obtained  title  to  the  fee,  and  that 
In  no  event  could  the  title  revert  to  him, 
because  of  the  provision  in  the  deed  from 
Eleanor  H.  Moore  to  the  Iowa  Central  Rail- 
road Company  stipulating  for  reversion  to 
hw  In  case  the  property  was  not  used  for 
railway  purposes.  The  exceptions  in  the 
deeds  in  plaintiff's  claim  of  title  have  al- 
ready been  noticed.  They  are  of  a  strip 
of  land  100  feet  wide  theretofore  conveyed 
to  the  Iowa  Central  Railroad  Company. 
An  exception  in  a  deed  withholds  from  Its 
operation  some  part  or  parcel  of  the  thing 
which  but  for  the  exception  would  pass  by 
the  general  description  to  the  grantee.  It 
differs  from  a  reservation,  in  that  the  latter 
creates  some  new  right  issuing  out  of  the 
thing  granted  and  which  did  not  exist  be- 
fore as  an  independent  right.  Jones  on  Real 
Property,  {  503,  and  cases  cited.  An  excep- 
tion is  always  of  some  part  of  the  estate  not 
granted  at  ail.  An  exception  from  the  thing 
granted  is  also  quite  difCerent  from  an  ex- 
ception in  the  covenants  of  warranty.  In 
one  case  nothing  is  granted,  and  in  the  other 
tbe  entire  estate  is  granted,  but  by  the  cove- 
nant of  warranty  there  Is  an  exception 
which  operates  upon  the  warranty,  and  not 
upon  the  estate  granted.  The  exception  was 
of  a  strip  of  land  theretofore  conveyed  to 
the  Iowa  Central  Railroad  Company.  This 
is  definite  and  certain,  and  under  the  facts 
cannot  be  treated  simply  as  an  attempt  to 
limit  the  covenants  of  warranty.  Euhn  v. 
Parnsworth,  69  Me.  404;  Mann  v.  Worrall, 
53  N.  Y.  44,  13  Am.  Rep.  470;  Umscheld  \. 
Scholz,  84  Tex.  265,  16  8.  W.  1065 ;  Rushton 
V.  Hallett,  8  Utah,  277,  30  Pac.  1014.  The 
cases  above  cited  are  directly  In  point,  and 
to  our  minds  controlling  upon  the  proposi- 
tion here  involved. 

2,  But  there  is  another  reason  why  plain- 
tiff cannot  recover.  The  land  was  not  origi- 
nally condemned  for  railway  purposes.  It 
was  acquired  by  deed  from  Eleanor  H.  Moore, 
and  In  that  deed  we  find  the  following: 
"With  the  express  condition  that,  if  said 
premises  is  not  used  for  said  railroad  pur- 
poses, it  is  to  revert  and  rest  In  said  Eleanor 
H.  Moore."  It  was  perfectly  competent  for 
the  parties  to  thus  contract,  and,  having  so 
agreed,  the  statute  to  which  we  have  referred 
could  not  operate  to  prevent  tbe  reversion  so 


agreed  upon.  Notwithstanding  the  statute, 
the  parties  may  contract  as  they  will  about 
the  rights  of  way,  and  when  they  have  so  con- 
tracted courts  must  give  force  and  effect 
thereto.  That  the  parties  may  contract  as 
they  will  about  rights  of  way,  see  Barlow  t. 
Railroad,  29  Iowa,  276;  Noll  v.  Dubuque,  32 
Iowa,  66;  McClaln  v.  C,  R.  I.  A  P.  R.  R.  Co., 
90  Iowa,  646,  57  N.  W.  604;  Gill  v.  C.  &  N.  W. 
R.  R.  Co.  (Iowa)  90  N.  W.  606.  Both  plaintiff 
and  defendant  are  bound  by  the  terms  of  this 
deed,  for  plaintiff  took  bis  title  with  the 
right  of  way  reserved,  and  defendants  are 
successors  of  tbe  Iowa  Central  Company. 
Moreover,  the  deed  containing  this  agree- 
ment was  duly  recorded,  thus  giving  tbe 
world  notice  of  tbe  conditions  of  the  grant 
to  the  Iowa  Coitral  Company.  As  the  par- 
ties stipulated  for  a  reversion  to  the  grantor 
In  case  of  nonuser  or  abandonment,  we  have 
no  occasion  to  inquire  as  to  the  effect  of  the 
statutory  reversion.  Upon  the  latter  prop- 
osition the  members  of  this  court  are  not 
agreed.  The  conduct  of  Eleanor  H.  Moore 
in  excepting  the  strip  of  land  deeded  to  tbe 
Iowa  Central  Railroad  from  her  deed  to 
Spencer,  and  of  the  Spencer  heirs  In  mak- 
ing a  like  exception.  Is  entirely  consistent 
with  the  construction  we  have  placed  on  the 
deed  to  the  railroad  company,  and  adds 
strength  to  the  thought  that  these  excep- 
tions were,  what  they  purport  to  be,  of 
something  from  the  estate  granted,  and 
that  something  was  of  the  reversion  pro- 
vided for  in  the  deed  to  the  railroad  com- 
pany. In  the  face  of  the  provision  In  the 
deed  to  the  railway  company  to  the  effect 
that  In  case  of  nonuser  the  title  should  re- 
vert and  rest  In  Eleanor  H.  Moore,  we  are 
not  Justified,  especially  in  view  of  the  ex- 
ceptions contained  in  the  deeds  in  plalntlfTs 
claim  of  title,  in  saying  that  upon  abandon- 
ment the  title  rested  In  plaintiff  under  his 
deed  of  March  4,  1883.  The  statute  quoted 
manifestly  does  not  apply  to  such  a  case. 
To  hold  that  it  does  would  be  to  take  away 
from  every  one  the  right  to  make  contracts 
with  railway  companies  relating  to  rever- 
sion for  nonuser  of  rights  of  way.  We  have 
many  times  held  that  the  statute  does  not 
apply  to  nor  prevent  persons  from  making 
such  contracts  as  they  see  lit  Plaintiff  is 
undoubtedly  a  stranger  to  the  right  of  way. 
He  has  never  held  title  thereto,  because  it 
was  excepted  from  bis  deeds.  Not  only  the 
use  of  the  right  of  way,  but  the  very  land 
itself,  was  excepted  from  his  grant.  This 
view  finds  full  support  in  Lewis  v.  Lewis. 
114  Iowa,  399,  87  N.  W.  280;  Watklns  v. 
Railroad,  123  Iowa,  390,  98  N.  W.  910. 
.  Our  conclusion  upon  the  whole  case  Is  that 
the  demurrer  to  the  reply  was  rightly  sus- 
tained, and  that  the  Judgment  should  be, 
and  It  Is,  affirmed. 

WEAVER,  J.  (dissenting).  1.  Eleanor  H. 
Moore  conveyed  to  the  railroad  company  a 
right  of  way  for  Its  road  across  her  land. 
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Tbe  reTeraton  clayse  in  the  deed  gave  It 
no  other  or  gr^tek^v^teL  than  It  would 
have  had  were  thaKtfBi^^^rely  omitted, 
for  the  conveyance'lH^^MlMpBly  made  for 
a  spedflc  use  and  purgHpiiind  an  abandon- 
ment of  that  use  and  purgne  by  the  grantee 
would  of  necessity  work  the  extlngnlslunent 
of  tbe  right  so  conveyed  and  leave  the  title 
to  the  entire  tract  In  the  grantor,  her  heirs 
or  assigns,  unincumbered,  by  the  claims  of 
the  railway  company.  While  this  right  of 
way  was  still  unimpaired  in  tbe  company, 
Mrs.  Moore  conveyed  the  entire  tract  to 
Spencer,  "excepting  a  strip  of  land  heretofore 
deeded  to  the  Iowa  Central  Railroad."  What 
was  It  she  had  deeded  to  the  railroad  com- 
pany? Not  tbe  fee  to  the  strip,  hut  the  right 
of  way  only,  and  this  and  nothing  more  is 
what  she  excepted  from  the  second  convey- 
ance. It  seems  to  me  a  palpable  perversion 
of  the  clear  meaning  of  the  language  of  her 
deed  to  Spencer  to  say  that  she  Intended  to 
or  did  in  fact  except  from  Its  terms  the  fee 
underlying  the  right  of  way.  She  says  in 
substantially  so  many  words  that  she  ex- 
cepted from  this  latter  deed  Just  what  she 
had  conveyed  away  by  the  first  deed,  and, 
as  she  had  conveyed  In  the  first  nothing  but 
the  right  of  way,  her  second  deed  vested  in 
Spencer  all  the  right  and  title  which  then  re- 
mained in  her.  It  follows  that,  when  the 
right  of  way  was  lost  or  removed  by  aban- 
donment, it  inured  to  tbe  benefit  of  her 
grantor. 

2.  Furthermore,  our  statute  (Code,  I  2015) 
provides  that  upon  abandonment  for  eight 
years  of  a  railroad  right  of  way  the  land 
shall  revert  to  the  owner  of  tbe  tract  from 
which  It  was  taken.  This  we  have  expressly 
held  mast  be  Interpreted  in  favor  of  the  per- 
son who  owns  the  tract  at  the  time  the 
abandonment  becomes  complete,  and  not  the 
person  who  may  have  owned  such  tract  at 
the  time  the  right  of  way  was  taken.  Smith 
.v.  Hall,  lOS  Iowa,  05,  72  N.  W.  427.  Wa 
also  salia  in  the  same  case  that  as  the  right 
of  way  was  taken  for  further  use,  and  the  fee 
remaining  in  the  grantor  was  nominal  only, 
it  was  entirely  "competent  for  the  Legis- 
lature to  say  to  whom  the  land  occupied  and 
used  by  a  railroad  company  shall  revert  when 
abandoned."  That  decision  was  concurred 
In  by  the  entire  court,  including  at  least 
two  of  Ita  present  membership.  If  it  was 
good  law  then,  it  is  good  now.  Indeed,  there 
Is  no  suggestion  in  the  opinion  of  any  pur- 
pose to  discredit  or  overrule  that  precedent 
If  we  were  correct  in  saying  that  tbe  Legis-  . 
lature  can  control  tbe  direction  in  which 
ownership  of  tbe  right  of  way  shall  pass  on 
ita  abandonment,  and  if,  as  we  there 'held, 
the  owners  of  land  under  a  deed  which  sim- 
ply describes  the  granted  tract  as  bordering 
on  tbe  right  of  way  are  entitled  to  tbe  benefit 
of  tbe  reversion  which  takes  place  when  that 
right  of  way  is  abandoned,  then  inost  certain- 
ly the  holding  of  the  district  court  in  the  pres- 
ent case  was  erroneous  and  should  be  re- 


versed. If  Smith  T.  Hall,  supra,  and  Ramey 
V.  Railroad  Co.,  116  Iowa,  133,  89  N.  W.  218, 
and  the  half  dozen  other  cases  which  have 
adhered  to  tbe  rule  of  these  cases,  are  to 
be  overruled,  let  us  do  it  frankly  and  un- 
equivocally. To  hand  down  the  majority  opin- 
ion as  It  now  stands  is  only  to  add  confusion 
and  uncertainty  to  the  situation  and  breed 
an  endless  amount  of  litigation.  Much  of 
the  discussion  contained  in  the  dissenting 
opinion  In  Walkin's  Case,  123  Iowa,  403, 
98  N.  W.  910,  is  applicable  here,  and  I  sim- 
ply refer  to  it,  without  taking  the  time  to 
restate  tlie  propositions  there  relied  upon. 
I  think  the  decree  appealed  from  should 
be  reversed. 

McCLAIN,  0.  J.,  concurs  in  the  dissent 


In  re  STONB'S  ESTATE). 
(Supreme  0>urt  of  Iowa.    Oct  25,  1906.) 

1.  Appxai/— PBOBAm  OanEBS— OancB  Affeot- 

IRQ  A  SUBSIARTIAI.  RlQHT. 

On  an  application  by  tbe  State  Treasurer 
to  compel  administrators  to  file  inventories  of 
the  property  of  the  estate  for  the  assessment  of 
collateral  inheritance  tazto,  an  order  atrikini; 
the  answer  of  the  administrators  from  the  files 
was  an  order  affecting  a  sabstantlal  right  in  an 
action  Involving  the  merits  and  materially  af- 
fecting tbe  final  decision,  and  was  appealable 
under  Code,  |  4101. 

{Ed.  Note. — For  eases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  |  631.] 

2,  Taxation— CoixATKBAi.  Ihhxbitarox  Tax- 
es—Natum  OF  Tax. 

A  collateral  inheritance  tax  is  a  tax  on  the 
right  to  succession  to  property,  snd  not  on  the 
property  itself,  and  is  therefore  collectible  oat 
of  each  specific  share  or  interest,  and  not  out  of 
the  general  property  of  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  H  172B,  1728.] 

8.  Wills  —  Leoaoim  —  Waivbb  —  ConTSAor 
BnrwBBK  Hhbs  and  Lboatiks— Oollatkb- 

AL  INHXBITAHCK  TAX. 

A  contract  between  the  benefldaiies  in  a 
will,  indnding  a  collateral  legatee,  renouncing 
the  provisions  of  the  will  and  providing  for  a 
division  of  tbe  property,  was  valid  and  enforce- 
able, though  Its  effect  was  to  deprive  the  state  of 
a  collateral  inheritance  tax  otherwise  assessable 
on  tbe  legacy  to  the  collateral  legatee. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49, 
Cent  Dig.  WilU,  §|  1888-1894.] 

4.  anministratobs  — invbhtobt— dutt  to 
File— Enfobcemknt— Fabtibs  in  Interest. 
Where  tbe  beneficiaries  nnder  a  will,  in- 
cluding a  coilateral  legatee,  renoanced  the  will 
and  contracted  for  a  distribution  of  the  proper- 
^,  the  effect  of  which  was  to  deprive  the  state 
of  its  right  to  tax  the  legacy  to  the  collateral 
legatee,  the  State  Treasurer  was  not  a  party 
in  interest,  entitled  to  compel  the  administrators 
to  file  an  Inventory  of  the  personal  effects  of  the 
deceased,  as  they  were  reiiuired  to  do  by  Code, 
13310. 

Appeal  from  District  <3ourt,  Woodbury 
County;  Frank  R.  Oaynor,  Judge. 

In  tbe  probate  court.  In  which  the  will  of 
Thomas  J..  Stone,  deceased,  had  been  admit- 
ted to  probate,  O.  S.  Oilbertson,  as  Treasurer 
of  tbe  state  of  Iowa,  filed  application  asking 
that  tbe  administrators  of  tbe  estate  be  corn- 
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pelled  to  file  an  Inventory  of  all  personal 
property,  a  list  of  the  belrs  and  beneficiaries, 
and  an  inventory  of  all  the  real  estate  be- 
longing to  the  decedent  at  the  time  of  his 
death,  giving  the  amount  and  description  of 
each  tract;  and  tbe  Judge,  finding  ttiat  the 
administrators  bad  not  filed  an  inventory  of 
tbe  personal  property,  nor  an  inventory  of 
tbe  real  estate  belonging  to  the  deceased,  de- 
scribing each  tract  of  land,  in  compliance 
with  the  rules  relating  to  collateral  inherit- 
ance taxes,  and  had  refused  to  file  such  in- 
ventories, entered  an  order,  in  response  to 
such  application,  requiring  that  the  admin- 
istrators file  such  Inventories  or  show  cause 
why  they  should  not  be  filed.  Subsequently 
the  administrators  Interposed  in  said  court  a 
resistance  to  the  application  of  the  Treasurer, 
and  a  cross-petition,  In  which  they  alleged 
that  the  only  devise  of  property  by  testator 
to  a 'collateral  heir,  within  the  terms  of  the 
statutory  provisions  for  collateral  Inheritance 
taxes,  was  a  devise  to  Lucia  W.  Stone,  the 
wife  of  a  son  of  testator,  and  that  said  Lncta 
W.  Stone  bad  renounced  all  benefit  under 
tbe  will,  and  refused  to  accept  the  devise 
made  to  ber,  and  that  the  widow  and  surviv- 
ing heirs  of  testator  and  Lucia  W.  Stone,  as 
devisee  under  the  will,  had  entered  into  a 
mutual  declaration  and  agreement  by  which 
the  property  of  the  estate  should  descend  to 
and  be  distributed  among  the  heirs  of  tes- 
tator, subject  to  the  widow's  right  of  dower, 
as  though  no  will  had  been  made,  and  that 
the  widow  and  heirs  and  said  devisee  bad 
instituted  an  action  in  tbe  district  court  of 
tbe  same  county  to  have  tbe  last  will  and 
testament  of  Thomas  J.  Stone,  deceased,  an- 
nulled, set  aside,  and  revoked,  and  the  agree- 
ment last  above  referred  to  confirmed  and 
established,  and  to  have  the  descent  and  dis- 
tribution of  the  property  belonging  to  said 
estate  determined  and  regulated  by  an  or- 
der of  court,  in  which  action  It  had  been 
decreed  that  tbe  administrators  proceed  to 
settle  and  administer  the  estate  according  to 
law  and  tbe  terms  of  the  agreement  so  en- 
tered into,  which  decree  had  been  expressly 
assented  to  by  said  widow,  heirs,  and  devisee 
in  open  court.  In  this  resistance  and  cross- 
petition  It  was  asked  tbat  tbe  prayer  of  the 
State  Treasurer  that  the  administrators  be 
required  to  file  inventories  be  denied  on  tbe 
ground  that  the  State  Treasurer  bad  no  legal 
or  equitable  claim  for  the  assessment  of  any 
collateral  inheritance  tax  upon  or  against 
any  of  the  personal  property  belonging  to 
the  estate  or  any  real  property  of  tbe  de- 
ceased, and  that  the  claim  and  assertion  of 
said  State  Treasurer  be  held  and  found  to 
be  without  authority  In  law  or  equity,  and 
tbat  the  assets  and  property  of  the  estate  and 
of  deceased  be  held  and  declared  to  be  free 
and  clear  of  the  pretended  lien  and  Incum- 
brance of  tbe  said  collateral  inheritance  tax. 
A  motion  by  the  State  Treasurer  to  strike 
from  tbe  flies  tbia  resistance  and  cross-peti- 


tion of  the  administrators  .was  iwistalned,  and 
the  ailiuiiiistia(  iM  were  tlirected  and  re- 
quired to  fiK'^ndet  oath  fin  inventory  of  all 
personal  progjiafty  of. tbe  estate  and  of  all 
real  estate  owned -bj  deceased  at  the  time 
of  his  death.  T^  present  appeal  Is  taken 
by  tbe  administrators  from  this  mling  of 
the  court    Reversed. 

Hubbard  &  Burgess,  for  appellants.  Strong 
&  Whitney,  for  appellee. 

McOLAIN,  a  J.  1.  Tbe  State  Treasurer's 
motion  in  this  court  to  dismiss  the  appeal  of 
the  administrators  on  tbe  ground  tbat  the 
ruling  appealed  trom  Is  not  an  appealable 
order  has  been  submitted  with  the  case,  and 
we  first  proceed  to  the  determination  of  aucb 
motion.  By  Code,  |  4101,  it  Is  provided  that 
an  appeal  may  be  taken  from  "an  order  made 
affecting  a  substantial  right  in  an  action, 
when  such  order  in  effect  determines  the  ac- 
tion and  prevents  a  Judgment  from  which  an 
appeal  might  be  taken,"  and  also  from  "an 
intermediate  order  involving  tbe  merits  or 
materially  affecting  the  final  decision."  The 
application  of  the  State  Treasurer  was  to 
tempel  the  administrators  to  file  Inventories 
of  the  personal  property  of  tbe  estate  and  of 
the  real  property  of  tbe  deceased.  As  will 
appear  from  our  conclusion  stated  in  a  sub- 
sequent portion  of  this  opinion,  the  State 
Treasurer  was  not  interested  in  tbe  filing  of 
an  inventory  of  the  personal  property  of  the 
estate,  unless  some  porti(m  of  such  estate 
was  subject  to  tbe  collateral  Inheritance  tax, 
and  there  was  no  obligation  whatever  on 
tbe  part  of  the  administrators  to  file  any  in- 
ventory of  the  real  property  of  the  deceased, 
onless  by  provisions  of  the  will  or  by  the 
statutes  of  inheritance  some  portion  of  such 
real  property  passed  to  some  person,  as  dev- 
isee or  otherwise,  other  than  the  wife  or 
lineal  descendants  of  deceased.  Oode,  S  1467. 
The  resistance  and  cross-petition  of  the  ad- 
ministrators put  In  issue  the  very  facts,  and 
all  the  facts,  on  which  tbe  State  Treasurer 
predicated  bis  right  to  have  Invoitories  filed, 
and  the  ruling  on  the  motion  to  strike  this 
resistance  and  cross-petition  deprived  tbe  ad- 
ministrators of  any  opportunity  to  show  a 
reason  for  not  filing  such  inventories  In  re- 
sponse to  the  application  of  the  State  Treas- 
urer. Certainly,  so  far  as  the  inventory  of 
tbe  real  property  was  concerned,  this  ruling 
conclusively  imposed  upon  tbe  administrators 
a  duty  not  Imposed  upon  them  by  law.  If  their 
contention  in  their  resistance  and  cross-peti- 
tion was  well  founded ;  and  we  have  no  diffi- 
culty, therefore,  in  reaching  tbe  concIusicHi 
that  the  ruling  of  the  trial  court  striking 
out  the  resistance  and  cross-petition  was  an 
order  affecting  a  substantial  right  in  tbe  pro- 
bate proceeding  determining  tbe  question  in- 
volved as  to  the  right  of  the  State  Treas- 
urer to  have  these  inventories  filed,  and  pre- 
venting a  Judgment  from  which  an  appeal 
might  be  taken ;  for  its  effect  was  to  finally 
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adjudicate  tbe  obllgratlpn^of  tbe  admlnlstra- 
tore  on  the  application  of  the  State  Treasur- 
er to  file  these  Inventories.  The  ruling  was 
also  an  Intermediate  order  liiTolvlng  the 
merits  and  materially  affecting  the  final  de- 
cision, for  it  was  an  adjudication  that  under 
the  collateral  inheritance  statutes  the  admin, 
istrators  were  bound  to  file  such  Inventories, 
and  a  refusal  to  entertain  any  showing  by 
the  administrators  that  no  portion  of  the 
estate  of  deceased  or  of  his  real  property  was 
subject  to  an  inheritance  tax.  The  motion 
to  dismiss  the  appeal  Is  therefore  overruled. 
2.  In  considering  the  merits  of  the  appeal, 
tbe  first  question  suggesting  itself  Is  whether, 
after  the  renunciation  by  Lucla  W.  Stone  of 
all  tbe  right  or  Interest  which  she  could 
claim  under  the  will,  there  was  any  property 
or  Interest  subject  to  the  collateral  inheci- 
tance  tax.  If  her  renunciation  was  valid 
and  effectual,  then  tbe  entire  estate  of  de- 
ceased was  to  pass  to  his  widow  and  direct 
descendants,  and  no  right  to  or  interest  In 
any  portion  of  It  could  be  such  that  the  sue- . 
cession  thereto  was  subject  to  a  tax.  That 
the  devisee  or  legatee  may  renounce  the  de- 
vise or  legacy,  bo  as  to  prevent  the  provision 
of  the  will  as  to  such  devise  or  legacy  having 
any  effect  to  pass  any  Interest  or  title,  seems 
too  well  settled  to  leave  any  room  for  con- 
troversy. While  the  assent  of  the  devisee  or 
legatee  to  a  provision  apparently  for  his  ben- 
efit will  be  presumed.  It  Is  well  settled  that 
such  assent  may  be  expressly  withheld,  and 
the  benefits  of  the  will  renounced,  and  In  such 
case  no  Interest  wjiatever  passes  to  the  In- 
tended beneficiary.  Defreese  v.  Lake,  109 
Mich.  415,  67  N.  W.  005,  32  L.  E.  A.  T44,  63 
St  R^.  684;  King  v.  Orldley,  46  Gonn.  555; 
Watson  V.  Watson,  128  Mass.  152;  Stebblna 
v.  Lathrop,  4  Pick.  (Mass.)  33,  42;  Perry  v. 
Hale,  44  N.  H.  863.  And  probate  courts  may 
respect  and  carry  out  agreements  of  settle- 
ment among  the  parties  interested  In  the  es- 
tate by  which  benefits  under  the  will  are  re- 
nounced. Ward  v.  Ward,  15  Pick.  611.  The 
collateral  Inheritance  tax  Is  on  the  right  to 
BQCceeslon  to  property,  and  not  on  the  proper- 
ty Itself,  and  It  is  collectible  out  of  each 
specific  share  or  interest,  not  out  of  the  gen- 
eral property  of  the  estate.  Herrlott  v.  Pot- 
ter, 115  Iowa,  648,  89  N.  W.  91;  In  re  Wes- 
tum'B  Estate  (N.  Y.)  46  N.  E.  315;  United 
States  T.  Perkins,  163  U.  8.  625,  IB  Sup.  Ct 
1073,  41  L.  Ed.  287.  It  follows  that,  if  the 
renunciation  of  Lucla  W.  Stone  and  the 
agreement  of  settlement  of  the  estate  to  which 
she  was  a  party  were  effectual,  then  she  took 
no  interest  subject  to  the  inheritance  tax,  and 
no  such  tax  could  be  collected  out  of  the  prop- 
erty of  the  estate  or  with  respect  to  the  real 
property  of  the  deceased.  It  is  said  by 
Hlrscbberg,  J.,  In  rendering  the  decision  of 
the  Supreme  Court  of  New  York,  reversing 
the  decision  of  the  surrogate  aflarming  the  as- 
sessment of  a  transfer  tax  imder  circumstan- 
ces somewhat  similar  to  those  Involved  in  the 


case  before  as,  that  'If  no  transfer  is  ef- 
fected, because  It  turns  out  that  there  is  no . 
property  to  transf»,  no  tax  can  be  collected; 
and  if  the  legatee  renounce  the  gift,  and  re- 
fuse to  receive  it,  no  tax  can  be  collected 
with  respect  to  blm,  because  there  has  been 
no  transfer  to  him.  His  right  to  renounce 
the  privilege  of  accepting  the  donation  Is 
not  denied  or  forbidden  by  tbe  statute,  and 
such  right  Is  recognized  by  the  authorities, 
or  some  of  them,  which  I  have  cited.  On 
bis  effective  renunciation  the  title  to  or 
ownership  of  tbe  property  of  the  gift  remains 
in  the  estate,  to  be  disposed  of  under  the 
terms  of  the  will,  and  the  succession  is  tax- 
able in  accordance  with  the  nature  of  the  ulti- 
mate devolution.  The  fact  that  the  tax  Is  pay- 
able at  the  death  of  the  testator  controls  the 
question  of  interest,  but  certainly  controls  no 
other  question  germane  to  the  point  now 
under  consideration.  There  need  be  no  rea- 
sonable apprehension  that  the  state  govern- 
ment will  be  seriously  embarrassed  by  re- 
nunciations of  legacies  made  In  evasion  of 
the  law ;  but,  aside  from  that  consideration, 
it  must  be  borne  in  mind  that  the  Judicial 
function  Is  essentially  expository,  and  not 
creative,  and  that  the  Legislature  can  readily 
provide  against  the  possibility  of  such  eva- 
sion If  existing  laws  are  not  deemed  ade- 
quate." In  re  Wolfe's  Estate  (Sup.)  85  N. 
Y.  Siu>p.  949,  963.  That  the  renunciation  by 
Lucla  W.  Stone  was  effectual  cannot  be 
open  to  question.  Not  only  was  her  ex- 
press renunciation  filed  as  a  conveyance  In 
the  recorder's  ofilce,  and  also  In  the  office 
of  the  clerk  of  the  district  court,  but  the 
agreement  by  which  she.  Joining  with  all  tbe 
other  persons  Interested  In  the  distribution 
of  the  estate  and  In  the  real  property  of  the 
deceased,  renounced  the  provisions-  of  the 
will  and  provided  for  the  descent  and  dis- 
tribution of  decedent's  property  as  though  he 
bad  died  intestate,  was  made  the  basis  of  an 
independent  action  In  the  district  court  to  set 
aside  the  probate  of  the  will,  and  was  con- 
firmed by  the  court  in  such  action.  That 
the  district  court  had  Jurisdiction  In  this 
proceeding  is  not  questioned.  These  facts 
are  all  fully  alleged  and  set  out  in  the 
resistance  and  cross-petition  of  the  adminis- 
trators, and  must  be  assumed  to  be  true  in 
passing  upon  the  correctness  of  the  ruling  of 
the  trial  court  in  striking  out  such  resistance 
and  cross-petition.  If  they  are  true,  then 
there  was  no  property  or'lnterest  passing  to 
Lucla  W.  Stone  subject  to  the  payment  of 
any  collateral  Inheritance  tax,  and,  as  she 
was  the  only  beneficiary  under  the  will 
other  than  the  wife  and  direct  lineal  descend- 
ants of  deceased,  the  State  Treasurer  had 
no  Interest  whatever  In  the  filing  of  inven- 
tories In  the  probate  conrt  by  the  administra- 
tors of  the  deceased. 

Under  Ciode,  |  3310,  it  Is  the  duty  of  the 
administrators  to  file  an  Inventory  of  the 
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personal  effects  of  the  deceased;  bat  that 
is  not  a  duty  in  the  performance  of  which 
the  State  Treasurer  has  any  Interest,  un- 
less some  property  of  the  estate  or  of  the 
deceased  Is  to  pass  to  some  one  not  the 
widow  or  lineal  descendant  of  the  deceased, 
and  the  administrators  are  under  no  obliga- 
tion whatever  to  flie  any  description  of  the 
real  property  of  which  the  deceased  died 
possessed,  unless  such  duty  Is  imposed  upon 
them  by  the  provisions  of  the  statutes  as  to 
collateral  Inheritance  taxes.  Herriott  v.  Pot- 
ter, 115  Iowa,  648,  89  N.  W.  91.  So  far  as 
the  State  Treasurer  was  concerned,  the  ad- 
ministrators owed  no  duty  to  file  Inventories, 
unless  such  duty  was  Imposed  upon  them 
under  the  statutory  provisions  relating  to 
collateral  Inheritance  taxes.  By  Code,  | 
1468,  it  la  made  the  duty  of  administrators 
to  file  an  Inventory  of  all  the  real  estate  of 
the  decedent  liable  to  such  tax,  and  by  sec- 
tion 5,  c.  37,  p.  28,  Acts  27tb  Qen.  Assem. 
(Code  Supp.  S  1479a),  it  Is  provided  that 
"in  all  of  the  estates  subject  to  the  pay- 
ment of  the  collateral  Inheritance  tax  it  shall 
be  tbe  duty  of  the  executor,  administrator, 
or  trustee,  to  furnish  tbe  clerk  of  the  court 
a  list  of  tbe  heirs,  *  *  •  and  to  state 
therein  In  a  separate  column  the  relationship 
which  each  heir,  devisee  or  legatee  bears  to 
the  decedent"  The  general  duty  imposed  by 
the  section  last  quoted  is  amplified  In  the 
rules  and  regulations  relating  to  tbe  assess- 
ment, and  collection  of  the  collateral  In- 
heritance tax,  but  these  rules  evidently  have 
no  application  in  the  settlement  of  estates 
not  "subject  to  the  payment  of  the  collateral 
Inheritance  tax,"  as  specified  In  Code  Supp. 
i  1479a.  It  was  vital,  therefore,  In  the  de- 
termination of  the  question  whether  the 
motion  of  the  State  Treasurer  to  require 
tbe  administrators  to  file  inventories  should 
be  sustained,  to  ascertain  whether  any  por- 
tion of  tbe  estate  of  tbe  deceased  or  any  part 
of  the  real  property  of  which  he  died  seised 
was  to  pass  in  such  way  as  to  be  subject 
to  tbe  payment  of  such  tax,  and  the  court 
should  have  proceeded  to  determine  such 
questions  under  the  facts  alleged  by  the 
resistance  and  cross-petition  of  the  adminis- 
trators, and  should  not  have  stricken  such 
resistance  and  cross-petition  from  the  files 
and  required  the  administrators  to  file  In- 
ventories under  the  bare  allegations  of  the 
motion  of  the  State  Treasurer  that  one- 
third  of  the  estate  was  devised  to  a  collateral 
heir  and  was  subject  to  tbe  collateral  inherit- 
ance tax,  and  that  the  devisee  accepting  tbe 
provisions  of  the  will  and  acting  thereunder 
had  proceeded  with  the  settlement  of  the  es- 
tate In  the  usual  manner,  and  that  the  ad- 
ministrators had  failed  and  refused  to  file  an 
inventory  of  tbe  real  property  of  tbe  de- 
ceased. 

The  ruling  and  order  of  the  lower  court, 
appealed  from,  is  therefore  reversed. 


UNITED  STATES  STANDARD  VOTING 

MACH.  00.  et  al.  v.  HOBSON,  Judge. 
(Supreme  Court  of  Ivda.    Oct.  24,  1906.) 

1.  Cestiobabi — Retttbr— Effect. 

An  injunction  having  been  issued  to  re- 
strain the  use  of  votine  machines,  tbe  machine 
company  and  the  board  of  supervisors  brought 
certiorari  to  annul  it  The  return  did  not  show 
an  alleged  subsequent  appearance  by  the  com- 
pany and  the  board  in  the  injunction  proceed- 
ings which  were  still  pending.  Held,  that  the 
SuiR'eme  Court  could  not  take  notice  of  such  ap- 
pearance, and  need  not  consider  its  effect 

[Ed.  Note.— For  cases  Jn  point  see  vol.  9, 
Cent  Dig.  Certiorari,  (  146.] 

2.  Same— GaouKDs— AvATLABiLiTT  o»  Otheb 
Relief— Obioiral  Pboceedinos. 

Where  after  the  issuance  of  an  injanctlon 
to  restrain  the  use  of  voting  machines,  and 
payment  for  them  by  the  board  of  supervisors, 
certiorari  is  brought  by  the  machine  company 
and  the  board  to  annul  that  portion  only  of  the 
order  relating  to  the  use  of  the  machines,  a 
subsequent  appearance  in  the  injunction  suit 
by  those  bringing  certiorari  does  not  affect  the 
certiorari  proceedings  by  showing  an  adequate 
remedy  In  the  original  proceeding. 

3.  Samb— Remedy  bt  Afpeai.. 

Where  an  appeal  from  an  injunction  re- 
straining the  use  of  voting  machines  could  not 
be  heard  until  after  election.  It  is  not  an  ade- 
quate remedy  at  law  precluding  certiorari  on  the 
ground  of  lack  of  jurisdiction  in  the  court 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  Certiorari,  IS  4,  6.J 

4.  Isju NOTION— Use  of  Votiho  Machines- 
Pasties. 

A  taxpayer,  as  such,  has  no  such  Interest 
in  the  question  as  to  whether  an  election  shall 
be  b^  the  use  of  voting  machines,  as  will  au- 
thorize a  court  of  equity,  in  the  protection  of 
such  Interest  to  restrain  the  use  of  such  ma- 
chines. 

5.  Sams— NATnsB  of  Questior. 

The  question  as  to  nuether  equity  can  re- 
strain the  use  of  a  voting  machine  is  jurisdic- 
tional, growing  out  of  the  absence  of  a  right  to 
equitable  relief  by  any  one,  and  not  dependent 
on  the  capacity  of  any  particular  plaintitC. 

6.  Same— Rioht  to  Vote— Natube. 

The  right  to  vote  being  political  rather  than 
civil,  a  court  of  equity  has  no  jurisdiction  to 
restrain  the  use  of  voting  machines  at  an  elec- 
tion. 

This  Is  a  proceeding  by  certiorari  to  annul 
tbat  portion  of  an  order  entered  by  the  de- 
fendant as  judge  of  the  Thirteenth  Judicial 
district  holding  tbe  district  court  in  and  for 
Winneshiek  county,  granting  a  temporary  In- 
junction at  tbe  suit  of  one  H.  C.  Hjerleld, 
plaintiff,  in  an  action  brought  in  equity 
against  Winneshiek  county,  the  board  of 
supervisors,  and  tbe  auditor  of  said  county, 
and  the  United  States  Standard  Voting  Ma- 
chine Company,  as  defendants,  by  which  the 
defendants  In  that  action  (except  the  voting 
machine  company,  which  had  not  at  tbat 
time  been  served  with  notice)  were  enjoined 
and  restrained  from  tbe  use  at  the  election 
in  November,  1906,  In  said  county,  of  voting 
machines,  sold  or  contracted  to  be  sold  or 
famished  to  said  county  by  the  voting  machine 
company.  The  other  portion  of  the  restrain- 
ing order,  of  which  no  complaint  Is  made  in 
this  proceeding,  enjoined  and  restrained  tbe 
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same  defendanta  from  paying  for  said  ma- 
chines either  In  cash,  warrants,  or  bonds,  or 
In  any  other  manner,  or  from  issuing  war- 
rants, orders,  or  bonds  In  payment  therefor. 
The  allegations  of  the  petition  in  the  injunc- 
tion suit,  so  far  as  material  to  the  determina- 
tion of  the  question  whether  the  portion  of 
the  restraining  order  complained  of  was  prop- 
er, were.  In  brief  (as  appears  by  the  return 
made  by  the  defendant  in  this  proceeding 
to  the  writ  of  certiorari  issued  from  this 
court),  that  plaintiff,  HJerleid,  was  a  resi- 
dent, voter,  and  taxpayer  of  Winneshiek 
county;  that  on  or  about  the  8th  day  of 
June,  1906,  the  defendant  the  .United  States 
Standard  Voting  Machine  Company  presented 
to  the  defendant  board  of  supervisors  Its 
written  proposal  to  sell  on  trial  to  the  de- 
fendant county  certain  voting  machines,  to 
be  used  at  the  November,  1906,  election;  that 
said  proposal  was  accepted  and  adopted  by 
the  defendant  board  of  supervisors;  that 
subsequently  a  certain  agreement  in  the  na- 
ture of  a  contract  between  the  voting  ma- 
chine company  and  the  defendant  county  was 
approved  by  the  defendant  board  of  super- 
vlsora  and  signed  by  the  chairman  thereof 
under  the  authority  of  the  said  board;  that, 
in  securing  the  adoption  of  the  written  pro- 
posal and  the  contract  above  referred  to, 
certain  representations  were  made  by  the 
voting  machine  company  which  were  false 
and  fraudulent,  in  that  the  contract  was 
not,  as  understood  by  the  board  of  super- 
visors, an  embodiment  of  the  written  pro- 
posal, but  amounted  to  an  absolute  barter 
sale  contract  with  a  guaranty,  and  not  a 
conditional  contract  as  intended  by  said 
board,  and-  that  the  board  of  supervisors 
never  passed  any  other  resolution  or  adopted 
any  other  contract  than  that  authorizing 
the  use  of  United  States  Standard  voting 
machines  on  trial  at  the  November,  1906, 
election  in  said  county;  that  the  alleged 
contract  above  referred  to  was  absolutely 
void,  for  the  reason  that  there  Is  no  law 
authorizing  the  use  at  elections  in  Iowa  of 
voting  machines,  and  that  title  6,  c.  3a,  of  the 
Code  of  Iowa  (Supplement  of  1902),  is  un- 
constitutional; that  the  commissioners  ap- 
pointed tmder  and  by  virtue  of  the  authority 
conferred  by  section  1137c  of  chapter  8a, 
tit  6,  of  the  Code  of  Iowa  (Supplement  of 
1902),  has  not  approved  said  machines  since 
the  enactment  of  the  constitutional  amend- 
ment relating  to  biennial  elections,  nor  since 
the  acts  of  the  Thirty-Plrst  General  Assem- 
bly of  Iowa  in  relation  thereto,  and  that  such 
approval  was  necessary  to  authorize  the 
defendant  board  of  supervisors  to  enter  Into 
any  contract  for  the  purchase  of  such  ma- 
chines; that  section  1137e  of  said  chapter 
3a  (Supplement  of  1902),  relating  to  the  use 
of  voting  machines,  and  providing  that  one 
ballot  may  be  placed  In  each  party  column 
or  row  containing  only  the  words  "Presiden- 
tial Electors,"  preceded  by  the  party  name, 
and  that  a  vote  for  such  ballot  shall  operate 


as  a  vote  for  all  the  candidates  of  such  party 
for  presidential  electors,  is  unconstitutional 
and  violative  of  the  constitutional  amend- 
ment with  reference  to  biennial  elections, 
In  not  affording  to. the  individual  voter  an 
opportunity  to  pass  personal  choice  upon  each 
and  every  candidate  for  office;  that  the  vot- 
ing machines  referred  to  In  the  proposal  and 
contract  were  Inadequate  and  their  use  il- 
legal, and  not  in  conformity  with  the  require- 
ments of  the  laws  of  the  Thirty-First  Oen- 
eral  Assembly  with  reference  to  elections. 
Inasmuch  as  their  construction  permitted 
the  use  of  so-called  party  levers,  which  sub- 
stantially nullified  the  effect  and  purpose  of 
the  statute  removing  the  circle  from  the 
official  ballot;  that  plaintiff  was  a  duly  quali- 
fied voter,  and  the  use  of  said  machine  for 
voting  purposes  was  not  a  vote  or  voting  by 
ballot,  and  that  their  said  use  at  said  elec- 
tion would  be  unconstitutional  and  would 
nullify  such  election,  causing  great  expense 
and  trouble  to  the  people  of  said  county, 
Including  the  plaintiff;  and  that  by  the  terms 
of  the  contract  above  referred  to  it  was  pro- 
vided that  the  defendant  county  would  at 
its  meeting  in  November,  1906,  pay  to  the 
defendant  the  voting  machine  company  for 
said  machines  the  sum  of  |17,5S0,  and  that, 
unless  restrained  by  injunction,  the  defend- 
ant voting  machine  company  would  deliver 
to  defendant  county  the  said  27  voting  ma- 
chines, and  the  said  county  would,  in  pur- 
suance of  said  contract,  accept  said  machines 
and  pay  to  the  defendant  voting  machine 
company  the  purchase  price  thereof,  and  the 
property  of  the  plaintiff  and  of  the  other 
taiqwyers  throughout  said  county  would  be 
taxed  to  raise  funds  for  the  payment  of  said 
sum,  and,  unless  restrained,  the  said  ma- 
chines would  be  used  at  said  November  elec- 
tion, making  it  Impossible  thereafter  to  re- 
place the  parties  defendant  In  statu  quo, 
and  plaintiff  would  be  remediless  at  law  to 
recover  his  loss  or  protect  his  said  rights, 
and  that  plaintiff  had  no  plain,  speedy,  and 
adequate   remedy   at  law. 

Read  &  Read,  J.  K.  Macomber,  and  Frank 
Helper,  for  plaintiffs.  N.  Willett,  B.  R. 
Acres,  and  C.  M.  Hou(^,  for  defendant 

PER  CURIAM.  In  a  motion  submitted 
with  the  case,  the  defendant  asks  that  the 
petition  for  a  writ  of  certiorari  be  dismissed, 
and  the  writ  be  quashed;  but  in  the  main 
the  grounds  urged  In  the  motion  are  such 
as  may  be  considered  in  passing  upon  the 
merits  of  the  case,  involving  the  legality  of 
defendant's  action  in  making  the  portion  of 
the  order  which  restrains  the  county  of  Win- 
neshiek and  Its  board  of  supervisors  and 
auditor  from  using  the  voting  machines  re- 
ferred to  In  the  action  of  the  board  at  the 
November  election.  It  is  urged,  however, 
that  the  plaintiffs  in  this  action,  having 
subsequently  appeared  in  the  Injunction  suit 
as  defendants,  Sled  an  answer  therein,  and 
otherwise   raised   Issues   of   law    and  fact. 
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have  a  plain,  speedy,  and  adeqnate  remedy 
by  appeal.  With  reference  to  the  filing  of 
the  Bubsegnent  pleadings  in  the  injunction 
suit,  to  which  reference  is  made  In  the  motion 
to  dlsmtsa  the  petition  and  quash  the  writ, 
it  is  snfiadent  to  say  that;  whatever  may 
have  been  the  effect  of  such  action  on  the 
part  of  the  defendants  in  the  injunction  suit, 
the  facts  do  not  appear  by  the  return,  nor 
In  any  other  manner,  such  as  would  enable 
us  to  take  notice  of  them,  and  therefore  they 
need  not  be  considered.  But,  even  If  they 
were  to  be  considered,  we  cannot  see  that 
they  would  affect  the  present  proceedings, 
for  the  injunction  suit  was  still  pending, 
and  the  portion  of  the  order  restraining  the 
county  and  Its  board  of  supervisors  and 
auditor  from  carrying  out  the  contract  with 
the  voting  machine  company,  by  accepting 
the  machines  and  paying  therefor  under  the 
terms  of  the  alleged  contract  was  still  in 
force.  The  voting  machine  company  was 
stlU  in  court  for  a  proper  purpose,  regard- 
less of  the  validity  of  that  portion  of  the 
restraining  order  questioned  In  this  pro- 
ceeding. 

As  to  the  gnonnd  of  the  motion  Involving 
the  claim  that  the  plaintiffs  cannot  maintain 
this  certiorari  proceeding,  because  they  have 
a  plain,  speedy,  and  adeqnate  remedy  by  ap- 
peal from  the  order  granting  the  temporary 
injunction,  It  Is  enough  to  say,  briefly,  that 
in  our  judgment  the  right  to  appeal  does 
not  preclude  plaintiffs  from  questioning  the 
validity  of  the  portion  of  the  order  complained 
of,  on  the  ground  that  It  was  made  In  ex- 
cess of  jurisdiction  and  is  therefore  void  and 
should  be  annulled.  It  is  provided  in  Code, 
i  4154,  that:  "The  writ  of  certiorari  may 
be  granted  when  authorized  by  law,  and  In 
all  cases  where  an  inferior  tribunal,  board 
or  officer  exercising  judicial  functions  Is  al- 
leged to  have  exceeded  Its  proper  jurisdic- 
tion, or  Is  otherwise  acting  Illegally,  and  there 
is  no  other  plain,  speedy  and  adeqnate  reme- 
dy." It  is  contended  In  behalf  of  plaintiff 
that  "other  plain,  speedy  and  adeqnate  reme- 
dy" is  only  a  limitation  of  the  power  to  is- 
sue the  writ  where  the  tribunal  exercising  ju- 
dicial functltms  Is  alleged  to  be  "otherwise 
acting  Illegally,"  and  that  It  has  no  applica- 
tion to  a  case  where  an  Inferior  tribunal  Is 
alleged  "to  have  exceeded  Its  proper  juris- 
diction." But  we  think  that  the  correctness 
of  this  view  need  not  be  passed  upon,  in 
view  of  our  conclusion  that  the  remedy  by 
appeal  is  not  such  plain,  speedy,  and  ade- 
quate remedy  as  to  preclude  the  right  to 
test  the  validity  of  the  order  In  question,  as 
against  the  complaint  that  It  was  made  with- 
out jurisdiction.  Of  course,  the  right  of 
certiorari  is  not  available  to  correct  mere 
Irregularities  or  errors  in  the  proceedings  of 
the  lower  court  It  may  be  that  illegality  of 
action,  where  the  court  has  Jurisdiction  may 
sometimes  be  tested  by  certiorari,  and,  in 
such  a  case,  the  want  of  a  plain,  speedy,  and 
adequate  remedy  by  appeal  may  be  import- 


ant But  where  the  action  complained  of  Is 
in  excess  of  the  jurisdiction  of  the  court 
it  Is  doubtful  whether  the  remedy  by  appeal 
Is  ever  plain,  speedy,  and  adequate.  Certain- 
ly, In  this  case,  an  appeal  would  neither 
have  been  speedy  nor  adequate,  for  it  would 
have  postponed  any  test  of  the  validity  of 
the  order  prohibiting  the  use  of  voting  ma- 
chines at  the  November  election  of  this  year 
until  long  after  the  election  had  been  held. 
In  a  case  Involving  an  Injunction  to  test  the 
title  to  an  office,  when  the  term  of  office  would 
probably  expire  before  the  appeal  could  be 
heard  and  decided,  this  pertinent  language 
was  used  In  State  ex  rel.  McCaffrey  ▼.  Aloe, 
152  Mo.  466,  54  S.  W.  494,  47  L.  R.  A-  393. 
with  reference  to  a  writ  of  prohibition,  serv- 
ing the  same  purix>se,  as  we  understand  It 
that  Is  served  by  the  writ  of  certiorari  under 
our  procedure :  "It  is  also  contended  by  learn- 
ed counsel  that  relators  had  their  remedy  by 
motion  to  dissolve,  and  by  appeal  on  final 
judgment  Prohibition  Is  an  entraordlnary 
remedy,  and  will  not  lie  where  a  party  claim- 
ing it  has  adequate  remedy  by  ordinary 
means.  But  the  ordinary  means  that  will 
defeat  the  application  for  this  extraordinary 
writ  must  be  sufficient  to  afford  the  relief 
the  case  demands.  If  the  relators  should 
await  to  follow  the  course  pointed  out  by  their 
adversaries,  it  would,  in  all  probability,  be 
a  year  before  their  appeal  could  be  heard  and 
decided,  and  It  would  be  perhaps  two  years. 
If  the  cause  took  its  regular  course  without 
advancement  both  In  the  trial  and  appellate 
courts."  In  our  own  cases,  we  find  nothing  to 
indicate  that  an  appeal  Is  a  speedy  and  ade- 
quate remedy,  where  the  question  is  as  to 
want  of  Jurisdiction  to  make  the  order  com- 
plained of.  Indeed,  it  is  a  justifiable  infer- 
ence, from  those  cases  where  the  question  of 
the  adequacy  of  the  remedy  by  appeal  has 
been  considered,  that  such  remedy  would  not 
preclude  resort  to  certiorari,  if  the  jurisdic- 
tion of  the  subject-matter  were  the  question 
Involved.  See  State  v.  Schmidts,  66  Iowa,  666, 
22  N.  W.  673;  Abney  v.  Clark,  87  Iowa,  727, 
65  N.  W.  6;  Callanan  v.  Lewis,  79  Iowa,  452, 
44  N.  W.  892.  We  are  clear  tliat  in  this 
case  at  least  the  remedy  by  appeal,  to  which 
plaintiff  might  have  resorted,  was  not  such 
a  speedy  and  adequate  ronedy  as  to  preclude 
his  resort  to  this  proceeding  by  certiorari. 

On  the  merits  of  the  case,  as  made  by  the 
return  to  the  writ  the  position  strongly  re- 
lied upon  for  plaintiff  is  that  the  lower  court 
bad  no  power  or  authority,  under  the  allega- 
tions of  the  petition  for  injunction,  to  Inter- 
fere with  the  use  of  voting  machines  at  the 
November  election,  1906,  as  provided  for  by 
the  board  of  supervisors.  And  to  this  broad 
proposition  we  shall  now  direct  our  attention, 
without  attempting  to  follow  the  course  of 
argument  mapped  out  by  counsel  on  either 
side.  The  right  to  vote  Is  a  political,  and  not 
a  civil,  right  and  a  court  of  equity  will  not 
exercise  Its  extraordinary  itower  of  Injunsctlon 
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tp  protect  a  mere  political  right  as  distinct 
from  a  dvU  right  The  plaintiff  In  the  In- 
Jnnction  case,  as  a  taxpayer,  could  no  doubt 
have  relief  by  Injunction  to  prevent  the  board 
«f  supervlsora  and  the  county  auditor,  de- 
fendants In  that  action,  from  attempting  to 
carry  out  a  contract  which  would  Impose  an 
unlawful  Indebtedness  upon  the  county;  but, 
as  a  taxpayer,  be  had  no  Interest  In  the 
question  whether  or  not  the  November  elec- 
tion In  the  county  should  be  held  by  means  of 
Toting  machines,  and,  as  a  voter,  he  had  no 
Interest  In  the  method  of  conducting  the  elec- 
tion which  would  entitle  him  to  control  tliat 
method  by  the  assistance  of  a  court  of  equity. 
Some  remedy  at  law  he  would,  no  doubt, 
have,  if  his  right  to  vote  were  interfered 
with;  but  a  court  of  law  would  not  give  him 
relief  as  against  a  mere  anticipated  wrong. 
It  Is  to  be  noticed  that  the  want  of  Jurisdic- 
tion of  the  lower  court  to  grant  relief  in  equl- 
ty  was  not  on  account  of  the  want  of  right 
of  the  plaintiff  tn  the  injunction  suit  to  main- 
tain the  action,  but  on  account  of  the  absence 
of  any  eqnitable  right  to  relief  on  the  part  of 
any  on,  and  therefore  the  want  of  jurisdic- 
tion did  not  grow  out  of  the  incapacity  of  the 
particular  plaintiff,  but  out  of  the  incapacity 
of  any  plaintiff,  to  have  such  remedy.  There- 
fore the  question  Is  not  as  to  the  capacity  of 
the  plaintiff  to  sue,  but  the  power  of  the  court 
to  give  the  attempted  relief. 

That  courts  of  equity  cannot  interfere  by 
Injunction  to  protect  a  claimed  political  right 
is  too  well  settled  to  require  extended  dls- 
eossion.  A  few  references  to  illustrations 
found  in  adjudicated  cases  will  show  the 
reasonableness  and  propriety  of  this  rule. 
In  Fletcher  v.  Tuttle,  151  111.  41,  87  N.  B. 
683,  25  L.  R.  A.  143,  42  Am.  St.  Rep.  220, 
the  question  was  as  to  the  jurisdiction  of  a 
ca^art  of  equity  to  grant  an  Injunction  to 
prevent  the  giving  of  election  notices,  or  the 
certifjring  of  nominees  for  districts  created 
by  an  apportionmoit  act  which  was  claimed 
to  be  unconstitutional,  and  the  court  holding 
that  an  injunction  could  not  be  granted  for 
the  protection  of  a  political,  as  distinguish- 
ed from  a  civil  or  property,  right,  used  this 
language:  "The  complainant  is  a  legal  voter 
and  a  candidate  for  a  particular  elective 
office,  and  by  his  bill  he  is  seeiclng  the  pro- 
tection and  enforcement  of  his  right  to  cast 
his  own  ballot  In  a  legal  and  effective  man- 
ner, and  also  his  right  to  be  such  candidate, 
to  have  the  election  called  and  held  under 
the  provisions  of  a  valid  law,  and  to  have  his 
name  printed  upon  the  ballots  to  be  used 
at  such  election,  so  that  he  may  be  voted 
for  in  a  legal  manner.  The  rights  thus  as- 
serted are  all  purely  political,  nor,  so  far 
as  this  question  is  concerned.  Is  the  matter 
aided  In  the  least  by  the  attempt  made  by 
the  complainant  *  *  *  to  litigate  on  be- 
half of  other  voters,  or  of  the  people  of  the 
state  generally.  The  claims  thus  attempted 
to  be  set  up  are  all  of  the  same  nature  and 


are  none  the  less  pollticaL"  And,  farther, 
the  court  says:  "The  extraordinary  jurisdic- 
tion of  courts  of  cttancery  cannot  therefore 
be  invoked  to  protect  the  right  of  a  citiz^i 
to  vote  or  to  be  voted  for  at  an  election,  or 
his  right  to  be  a  candidate  for  or  to  be  elect- 
ed to  any  office;  nor  can  it  be  invoked  for 
the  purpose  of  restraining  the  holding  of  an 
election,  or  of  directing  or  controlling  the 
mode  in  which,  or  of  determining  the  rules 
of  law  in  pursuance  of  which,  an  election 
shall  be  held.  These  matters  involve  in 
themselves  no  property  rights,  but  appertain 
solely  to  the  political  administration  of 
government  If  a  public  officer  charged  with 
political  administration  has  disobeyed,  or 
threatens  to  disobey,  the  mandate  of  the  law, 
whether  in  respect  to  calling  or  conducting 
an  election,  or  otherwise,  the  party  injured 
or  threatened  with  injury  in  his  political 
rights  la  not  without  remedy,  but  Ills  remedy 
must  be  sought  In  a  court  of  law,  and  not 
In  a  court  of  chancery."  In  the  case  of 
State  ex  rel.  McCaffrey  v.  Aloe,  152  Mo.  460. 
34  S.  W.  494,  47  L.  R.  A.  393,  already  re- 
ferred to,  involving  the  right  of  a  court  of 
equity  to  enjoin  the  entrtince  of  a  person 
to  office  and  to  declare  his  title  invalid,  this 
language  Is  used:  "The  real  and  only  pur- 
pose of  the  suit  tn  the  circuit  court  was  to 
bar  the  entrance  to  the  office  of  the  board  of 
election  commissioners  by  injunction,  and  to 
obtain  a  decree  of  a  chancery  court,  declar- 
ing relator's  title  to  the  office  invalid.  This 
is  a  subject  over  which  a  chancery  court 
has  no  jurisdiction.  The  courts  of  law  are 
open  to  all  persons  who  have  rights  of  that 
nature  which  have  been  violated,  and  ample 
means  are  afforded  in  those  courts  for  the 
vindication  of  such  rights  and  the  redress 
of  their  wrongs."  And,  after  saying  that 
the  powers  of  a  court  of  chancery  cannot 
be  invoked  to  protect  by  Injunction  purely 
political  rights,  the  court  continues:  "No 
such  jurisdiction  has  ever  been  conceded  to 
a  chancery  court,  either  in  a  federal  or 
state  judiciary.  The  political  rights  of  a 
citizen  are  as  sacred  as  are  his  rights  to  per- 
sonal liberty  or  property,  but  he  must  go 
to  a  court  of  law  for  them.  A  court  of 
equity  is  a  one-man  power,  wielding  the 
strong  force  of  injunction,  often  Issued  at 
chambers,  and  on  an  ex  parte  hearing. 
Neither  in  England  nor  America  has  this  pow- 
er been  suffered  to  extend  to  political  af- 
fairs." Without  further  quotation.  It  will  b« 
sufficient  to  cite  the  following  additional  ca- 
ses supporting  the  general  proposition  that 
a  court  of  equity  cannot  interfere  by  injunc- 
tion, to  protect  political  rights:  Georgia  v. 
Stanton,  73  V.  S.  (6  Wall.)  50,  18  L.  Ed. 
721;  In  re  Sawyer,  124  U.  S.  200,  8  Sup. 
Ct  482,  31  L.  Ed.  402;  Shoemaker  ▼.  Des 
Moines  (Iowa)  105  N.  W.  520.  The  conclu- 
sion is  Inevitable  that,  so  far  as  the  order  of 
the  lower  court  restrains  the  use  of  voting 
machines   authorized   by   the  board  of  su- 
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pervisors  to  be  nsed  at  the  November  elec- 
tion, It  is  beyond  tbe  Jurisdiction  and  power 
of  tbe  court  to  make, .  and  Is  void. 

But  by  way  of  illustrating  the  kind  of 
questions  which  a  court  of  equity  would  be 
compelled  to  pass  upon  and  made  determina- 
tive of  the  method  of  conducting  elections, 
if  tbe  power  which  tbe  lower  court  has 
attempted  to  exercise  were  held  to  be  within 
Its  Jurisdiction,  we  may  refer  to  a  few  of 
the  most  important  grounds  presented  to  tbe 
lower  court  for  granting  a  preliminary  in- 
junction. It  is  urged  that  the  statute  (Acts 
28th  Gen.  Assem.  p.  10,  c.  87;  Cktde  Supp. 
1902,  a  1137a-1137u)  authorizing  the  use  of 
voting  machines  is  unconstitutional  because 
of  tbe  provision  in  the  state  Constitution 
(article  2,  t  6)  that:  "All  elections  by  the 
people  shall  be  by  ballot"  In  other  words, 
the  lower  court  was  asked  to  interfere  with 
a  policy  of  the  state  declared  by  the  Lieglsla- 
ture,  unquestioned  for  six  years,  and  in  ac- 
cordance with  which  elections  have  already 
been  held  in  some  of  the  counties  and  will 
doubtless  he  held  In  many  more,  whatever 
the  result  of  the  determination  of  tbe  lower 
court  on  final  hearing  may  be;  for  the  ac- 
tion of  that  court  can  only  be  binding  on 
parties  to  the  suit,  and  the  state  of  Iowa, 
under  whose  authority  the  county  of  Winne- 
shiek acted  in  adopting  voting  machines, 
is  not,  and  cannot  be,  a  party  to  that  suit  or 
any  other,  for  the  determination  of  the  ques- 
tion. If  such  power  exists  in  a  court  of 
equity,  then  the  method  of  conducting  elec- 
tions provided  for  imder  tills  or  any  other 
law  may  be  Interfered  with  and  set  aside. 
It  has  been  held,  however,  that  voting  by 
sucb  a  machine  is  voting  by  ballot  City  of 
Detroit  T.  Board  of  Inspectors  of  Election 
(Mich.)  102  N.  W.  1029,  e9  L.  R.  A.  184; 
Lynch  v.  Malley,  216  111.  B74.  74  N.  B.  723. 
Without  elaborating  the  discussion,  it  is 
enough  to  say  that  the  constitutional  provi- 
sion was  intended  to  require  and  protect  the 
secrecy  of  the  ballot  with  tbe  general  pur- 
pose of  guarding  against  intimidation,  se- 
curing freedom  in  the  exercise  of  the  elective 
franchise,  and  reducing  to  a  minimum  the 
Incentives  to  bribery.  Ex  parte  Arnold,  128 
Mo.  260,  30  S.  W.  768,  33  L.  R.  A.  386,  49 
Am.  St  Rep.  569,  and  see  cases  referred  to 
In  those  above  cited.  In  no  case,  so  far  as 
we  can  discover,  has  the  use  of  a  voting 
machine  been  held  unconstitutional.  In 
Massachusetts  the  Supreme  Court  divided  on 
the  question  whether  a  vote  cast  by  means  of 
such  machine  was  a  "written  vote,"  within 
tbe  language  of  the  C!onstltution  of  that 
state,  and  three  Judges  held  that  it  was. 
Under  the  QmsUtution  of  Rhode  Island  re- 
quiring voting  by  ballot  It  was  held  that  a 
provision  for  voting  machines  was  constitu- 
tional; the  court  saying:  "The  primary 
meaning  of  'ballot'  which  signified  a  little 
ball,  was  not  tbe  one  intended,  but  the  broad-  | 


er  meaning  which  has  been  substituted  for 
the  word  by  reason  of  the  change  in  the  mode 
of  voting  from  little  balls  to  that  of  paper 
vote."  We  see  no  merit  in  the  conta]tion 
that  the  provision  for  use  of  voting  machines 
is  unconstitutional,  and  that  an  election  in 
that  method   would  be  invalid. 

It  is  urged  by  counsel  that  the  machine 
adopted  by  the  board  of  supervisors  has  not 
been  approved  by  the  commissioners  provided 
for  in  Code  Supp.  1902,  §{  1137c,  1137d. 
But  they  admit  that  the  commissioners  did 
approve  of  this  very  machine;  the  real  claim 
now  made  being  that  such  approval  was  prior 
to  the  recent  constitutional  amoidment  pro- 
viding for  biennial  elections,  and  prior  to  the 
enactment  of  the  receat  statute  (Acts  81st 
Oen.  Assem.  p.  80,  c.  44)  striking  the  circle 
from  the  Australian  ballot  Tbe  biennial 
election  amendment  makes  no  change  In  the 
method  of  conducting  electi(His,  and  tbe  stat- 
ute referred  to  does  not  amend  or  repeal  the 
provisions  as  to  the  use  of  voting  machines. 
We  see  no  reason  for  saying  that  a  vote- 
cast  by  means  of  an  authorized  machine  will 
not  be  as  valid  and  effectual  as  one  cast  by 
Australian  ballot  in  accordance  with  th» 
latest  statute  on  the  subject 

It  Is  claimed  that  the  machine  adopted  has 
not  suflldent  capacity  for  the  number  of 
candidates  to  be  voted  for  in  1906,  when 
presidential  electors  must  be  chosoi;  but  this 
suit  relates  to  the  election  of  1906,  and  tbe 
lower  court  was  not  called  upon  to  determine 
the  sufllciency  of  the  machine  for  190S.  S<y 
far  as  the  validity  of  the  order  preyeaxlng 
the  use  of  the  machine  at  the  coming  elec- 
tion Is  involved,  it  is  wholly  unnecessary  to 
discuss  tbe  validity  of  the  contract  between 
the  county  and  the  voting  machine  company. 
That  is  left  for  determination  in  the  lower 
court  The  use  of  the  machine  under  the 
adoption  thereof  by  the  board  of  supervisors- 
for  trial  (the  validity  of  which  is  not  ques- 
tioned) cannot  possibly  fasten  upon  the  coun- 
ty any  contract  which  the  board  of  super- 
visors bad  no  authority  to  make,  or  did  not 
in  fact  make. 

In  conclusion,  we  need  only  reafllrm  the 
proposition  already  announced,  that  the  low- 
er court  had  no  power  or  Jurisdiction  to  in- 
terfere with  the  use  at  the  coming  election  in 
Winneshiek  county  of  voting  machines  duly 
authorized  to  be  used.  And  especially  should 
there  be  no  sucb  interference  where  the  plain 
purpose  of  tbe  suit  is  not  to  secure  a  yalid 
election,  but  to  determine  contract  rights 
OS  between  tbe  county  and  a  voting  madilne 
company,  wblch  rights  can  be  fully  adjusted 
in  proper  proceedings  without  prohibiting  the 
conducting  of  a  public  election  by  methods 
authorized  by  law. 

The  part  of  the  order  of  tbe  lower  court 
brought  before  us  for  review  la  therefore  aB> 
nulled. 
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SUNLET   T.    MBTROPOUTAN   UrE 
INS.  CO. 

(Supreme  Court  of  Iowa.    Oct  25,   1906.) 

1.  BTIDBROK  —  DKCIAXATIOIia    BXTWKXR    Dm- 
nilDANT  AND  OTHERS. 

In  an  action  for  libel,  conaistiiu  of  defend- 
ant's (tatement  that  plaintiff  waa  ahort  in  hia 
accounts,  plaintiff  teatified  that  on  makinc  fi- 
nal settlement  with  defendant's  superintendent, 
there  waa  found  to  be  in  his  hsuids,  after  all 
proper  credits  were  allowed,  the  sum  of  ^20, 
which  he  paid  to  the  anperintendent.  Held, 
that  statements  made  In  correspondence  be- 
tween defendant  and  plaintiff's  surety  with  ref- 
erence to  plaintiff's  alleged  shortage  to  which 
plaintiff  was  in  no  manner  a  party  was  not 
competent  to  contradict  plaintiff  on  such  point. 

2.  LiBKL  —  QTTAUnXD     PBITII.XOB— DxrBNBXa 

— Mamck. 

Statements  made  by  an  employer  to  the 
employe's  surety  with  reference  to  an  alleged 
dedication  by  Uie  employe  are  only  qualifledly 

SrIvUeged,  so  that  priTlIege  constituted  no  de- 
snae  to  an  action  for  libel   if  actual  malic* 
waa  abown. 

rEd.  Note.— For  caaes  in  point,  see  toI.  82, 
Cent  Dig.  Ubel  and  Slander,  ((  149,  150.] 

3.  SaKX— MAI.IOB— QlTKBTIOn     FOB    JUBT. 

In  an  action  for  libel,  whether  malice  has 
been  established  is  ordinarily  a  question  for  the 
jury. 

[Ed.  Note.— For  caaea  in  point,  see  toL  82, 
Oent  Dig.  Libel  and  Slander,  (  3G3.] 

4.  Saxb— EnDERCi:. 

.  Plaintiff,  on  being  called  on  by  defendant's 
assistant  superintendent,  made  a  proper  ac- 
counting, and  paid  over  the  balance  in  his 
hands,  but  the  superintendent  reported  to  de- 
fendant an  alleged  ahortage  of  $14.31.  Defend- 
ant, however,  filed  a  claim  against  plaintitCs 
■nrety  for  a  shortage  claimed  to  amount  to  $21.- 
81,  which  waa  thereafter  withdrawn,  defendant 
conceding  that,  at  the  time  the  charge  was 
made,  it  had  received  a  remittance  of  |8.46 
from  plaintiff,  and  had  in  its  handa  "mora  than 
sufficient"  of  plalntifTs  salary  to  satisfy  its  de- 
mands. Held,  that  such  facts  were  sufficient 
to  Justify  an  inference  of  malice  in  the  making 
of  defendant's  accusation. 

[Ed.   Note. — For  cases  in  point,  see  toL  82, 
Cent.  Dig.  Libel  and  Slander,  (  329.] 

5.  SAin— Dahaoxs— Pbozimatk  Rxsult. 

After  plaintiff  left  defendant's  employ  and 
had  fully  accounted,  defendant  falsely  reported 
an  alleged  shortage  to  plaintiff's  surety.  iPIaln- 
tiff  waa  about  to  be  employed  in  another  posi- 
tion, and  applied  to  the  same  company  for  a 
bond,  which  was  declined,  because  of  defend- 
ant'a  alleged  claim,  and  being  also  reported  to 
plaintiff's  prospective  employer,  bis  application 
for  employment  was  declined.  Held,  that  the 
loss  of  such  new  employment  was  the  proximate 
and  immediate  result  of  defendant's  libelous 
charge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  {  346.] 

0.  Sams— Sfeoial  Dauaoe— Mai,iok. 

Where,  in  an  action  for  libel,  the  claim 
of  privilege  Is  lost  by  a  finding  of  malice,  plain- 
tiff la  not  required  to  prove  special  damage. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  U  149,  248,  342.] 

7.  Sahx— Csnciif  Ai.  Chasok. 

A  claim  made  by  an  employer  against  the 
employe's  surety  for  an  alleged  shortage  in  the 
employe's  accounts  on  the  termination  of  the 
employment  constituted  a  charge  of  a  criminal 
act  against  suck  employ& 

[Ed,  Note.— For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  f{  18.  41.] 


8,  Saio— Libh.  Feb  Be. 

A  claim  made  by  an  employer  against  the 
employe's  surety  for  an  alleged  shortage  in  the 
employe's  accounts  on  the  termicatlon  of  the 
employment  Imputed  dishonesty  and  unfaithful- 
ness, and  was  libelous  per  se. 

[Ed.  Note.— For  cases  in  point,  see  vol.  82, 
Gent  Dig.  Libel  and  Slander,  I  90.] 

Appeal  from  District  Court,  Wapello  Coun- 
ty;  M.  A.  Roberts,  Judge. 
The  opinion  states  the  facts.    Affirmed. 

B.  H.  McVeiy  and  Ollmor*  &  Moon,  for 
appellant    Work  ft  Work,  for  appellee. 

WEAVER,  J.  The  plalntifr  seeks  to  re- 
cover damages  for  an  alleged  Ubel.  The  pe- 
tition avers  that  plaintiff  was  employed  by 
defendant  as  a  solicitor  and  collector,  and, 
for  the  faithful  performance  of  his  duties  in 
that  capacity,  gave  the  defendant  a  bond  with 
the  National  Surety  Company  as  surety.  He 
further  avers  that,  after  the  giving  of  said 
bond,  the  defoidant  wrongfnlly  and  mali- 
ciously wrote  a  letter,  and  sent  the  same  to 
said  surety  company,  falsely  charging  tb« 
plaintiff  with  being  a  defaulter,  and  with  hav- 
ing embexaled  certain  moneys  collected  by  htm 
on  said  defendant's  account  By  way  of  spe- 
cial damages,  he  also  alleges  that,  after  leav- 
ing the  defendant's  service,  be  obtained  other 
employment  with  a  certain  school  at  Scran- 
t(Hi,  Pa.,  which  employment  he  says  was  lost 
by  him  by  reason  of  the  publication  of  the 
false  charge  by  the  defendant  aforesaid.  The 
defendant  denies  all  wrong  and  malice  on  its 
part  and  claims  that  its  communication  to 
the  surety  company  was  of  a  privileged  char- 
acter, and  made  in  good  faith.  Upon  these 
issues,  there  was  a  verdict  and  judgment  for 
plaintiff  in  the  sum  of  |400  and  defendant 
appeals. 

The  evidence  tends  to  show  that  one  Mur- 
dock,  an  assistant  superintendent  of  the  de- 
fendant at  Ottomwa,  had  some  sort  of  ac- 
counting with  the  plaintiff,  and  reported  to 
the  home  office  that  plaintiff  was  short  in  the 
collections  made  to  the  amount  of  $14.81. 
Thereafter  the  defendant  wrote  to  the  surety 
company,  stating  that  plaintiff  was  short  In 
his  accounts  to  the  amount  of  $21.81.  Mean- 
while plaintiff  had  obtained,  or  was  promised, 
employment,  with  the  correspondence  school 
at  Scranton,  and  applied  to  the  National 
Surety  Company  to  become  surety  on  his 
bond  In  that  service.  The  surety  company 
declined  the  risk  because  of  the  information 
It  had  received  from  the  defendant,  and  also 
wrote  to  the  correspondence  school,  giving  the 
reasons  for  its  action,  and,  thereupon,  the  lat- 
ter declined  to  take  or  retain  plaintiff  in  Its 
employment  A  few  days  later  the  defendant 
wrote  to  the  surety  company,  referring  to  the 
claim  it  had  made  upon  the  plaintiff's  bond, 
and  saying:  "The  final  Inspection  of  this  ex- 
agent's  account  was  made  for  the  week  of 
July  21st,  and  our  assistant  superintendent 
reported  a  deficiency  of  $11.76.  An  exam- 
ination of  the  final  papers  at  this  end  Increas- 


Digitized  by 


Google 


464 


100  NOBTHWBSTERX  RBPOBTER. 


(fowa. 


cd  the  Bbortage  to  $14^1.  Under  date  of 
AngOBt  4th,  which  was  prior  to  the  time  of 
making  claim,  we  received  a  remittance  of 
$8.45,  which,  owing  to  an  oversight,  was 
not  placed  to  the  credit  of  his  account  at 
that  time.  Under  the  circumstances  you 
will  observe  that  we  were  not  Justified  In 
submitting  the  claim  under  this  agent's  bond. 
In  addition  to  the  remittance  mentioned 
above,  we  have  more  than  sufficient  ordinary 
salary  in  hand  to  liquidate  the  balance  of 
the  shortage;  therefore  we  take  pleasure  in 
withdrawing  our  claim."  About  the  same 
time  the  defendant  wrote  to  the  plaintiff  as 
follows:  "Mr.  Nate  Snnley,  Ottumwa,  Iowa — 
Dear  Sir:  In  response  to  your  letter  of  above 
date  we  have  this  to  say.  It  was  an  error 
on  the  company's  part  in  making  claim  on 
the  surety  company.  While  the  corrected 
final  inspection  revealed  an  actual  defldeocy 
of  $14.31,  the  company  had  received  $8.46 
from  Asst  J.  Murdock  before  making  claim 
and  there  was  sufficient  salary  in  hand  due 
you  to  ofTset  the  balance.  The  National 
Surety  Company  has  been  advised  of  this 
fact,  and  our  company  has  withdrawn  claim. 
Very  truly  yours,  G.  E.  Creigbton,  Supt" 

The  plaintiff  testifies  that,  on  making  set- 
tlement with  Murdock  for  the  company,  there 
was  found  to  be  in  bis  hands  after  all  proper 
credits  were  allowed  the  sum  of  $8.20,  which 
sum  he  paid  over  to  Murdock.  Mr.  Mur- 
dock was  not  examined  as  a  witness,  and 
there  is  no  evidence  whatever  that  there 
was  any  shortage  in  plalntlfTs  accounts,  at 
the  date  charged  by  the  defendant,  except  as 
that  conclusion  may  be  argued  by  counsel 
from  plalntlfTs  own  testimony.  The  state- 
ments made  in  the  correspondence  between 
defendant  and  the  surety  company  to  which 
plaintiff  was  in  no  manner  a  party  are  not 
competent  evidence  against  him  upon  this 
proposition.  Under  the  record  as  made,  the 
jury  was  justified  In  finding  that  the  charge 
was  reckless  and  ill  advised,  and  without  jus- 
tification In  the  facts.  But  it  is  urged  that 
the  communication  was  of  a  privileged  char- 
acter, rebutting  the  presumption  of  malice. 
The  privilege  in  such  cases  is  not  absolute, 
but  qualified,  and  will  not  avail  as  a  defense 
where  actual  malice  is  shown.  Whether 
such  malice  has  been  eBtabllshed  Is  ordi- 
narily a  jury  question.  It  may  be  conceded 
that  defendant,  in  the  protection  of  Its  own 
Interests,  had  the  right  to  report  to  the  sure- 
ty company  any  apparent  defalcation  or 
breach  of  trust  on  part  of  the  agent,  and, 
if  the  report  was  made  in  good  faith,  and 
without  malice,  the  communication  was  priv- 
ileged, even  though  It  might  be  found  on  fur- 
ther  Investigation  that  the  charge  was  erro- 
neous. It  may  also  be  conceded  that  the  law 
Indulges  a  presumption  in  favor  of  the  good 
faith  of  the  defendant;  and,  in  the  absence 
of  evidence  to  the  contrary,  the  plaintiff  can- 
not recover  damages.  But  the  existence  of 
mallca  Is  a  conclusion  which  may  be  drawn 
from  the  face  of  the  alleged  libel  Itself,  and 


from  the  facts  and  drcumstanoea  wh'^ch  snr- 
round  and  characterize  It.  If,  as  a  matter 
of  fact,  the  plaintiff  upon  being  called  upon 
by  the  assistant  superintendent  made  proper 
accounting,  and  paid  over  the  balance  in  his 
hands,  then  such  superintendent's  knowledge 
of  the  fact  was  the  defendant's  knowledge, 
and  Its  charge  to  the  surety  company  against 
the  plaintiff's  Integrity  was  without  justifi- 
cation. Moreover,  the  fact  that,  notwith- 
standing the  superintendent's  report  to  the 
company  stated  the  alleged  shortage  to  be 
$14.31,  the  charge  sent  by  It  to  the  surety 
company  Increased  the  claim  to  $21.81,  and 
the  further  fact  that  thereafter.  In  withdraw- 
ing the  claim,  the  defendant  conceded  that 
at  the  time  the  charge  was  made  It  had  re- 
ceived a  remittance  of  $8.45  from  the  plain- 
tiff, and  had  In  Its  hands  "more  than  suf- 
ficient" of  bis  salary  to  satisfy  Its  demand, 
were  matters  from  which  the  jury  might 
well  Infer  the  malice  which  Is  necessary  to 
make  such  an  accusation  libelous.  Nichols 
V.  Eaton,  110  Iowa,  613,  81  N.  W.  792,  47 
L.  B.  A.  483,  80  Am.  St  Rep.  310;  White  ▼. 
Nicholis,  8  How.  (U.  S.)  266,  11  L.  Ed.  591; 
Wright  V.  Woodgate,  2  Cramp.  M.  &  R.  573; 
Morse  V.  Printing  Co.,  124  Iowa,  707.  100  N. 
W.  867;  Prewltt  v.  Wilson,  128  Iowa,  198, 
103  N.  W.  365;  Duncan  t.  Brown,  15  B.  Mon. 
(Ky.)  186;  Conroy  v.  Times,  139  Pa.  334,  21 
AU.  154,  11  L.  R.  A.  726,  23  Am.  St  Rep.  188; 
Bastings  y.  Lusk,  22  Wend.  (N.  Y.)  410,  34 
Am.  Dec,  330;  NevlU  v.  Ins.  Co.,  2  Q.  B. 
156;  Railroad  Co.  v.  Beehe,  2  Tex.  Civ.  App. 
107,  21  S.  W.  384. 

It  is  urged  finally  that  the  act  of  platntUTs 
subsequent  employer.  In  refusing  to  continue 
him  in  Its  service,  was  not  the  natural  and 
proximate  result  of  the  allied  Ubd,  and 
that  there  Is  no  evidence  of  damage  to  sup- 
port the  verdict  As  to  the  first  proposition, 
we  are  of  the  opinion  that  the  jury  was  jus- 
tified in  finding  that  the  severance  of  the 
relations  between  plaintiff  and  the  corres- 
iwndence  school  was  the  immediate  result  of 
the  charge  made  by  the  defendant  to  the 
surety  company.  The  defendant  was  the  au- 
thor of  the  charge  which  led  the  surety  com- 
pany to  withdraw  from  the  bond  to  the  cor- 
respondence school,  and  thus  to  deprive  tlM 
plaintiff  of  his  position.  It  should  also  be 
remembered  that  when  the  claim  of  privilege 
Is  lost  by  the  finding  of  malice,  the  plaintiff 
is  not  required  to  prove  any  special  damage. 
In  such  case  the  law  presumes  that  he  has 
been  injured  tn  his  good  name  and  reputa- 
tion, and  the  jury  may  award  him  damages 
in  such  reasonable  sum  as  the  circumstances 
shall  justify,  though  no  evidence  whatever 
be  offered  on  that  subject  Morse  v.  Printing 
Co.,  124  Iowa,  725,  100  N.  W.  867.  It  Is 
said  by  counsel  that  the  charge  made  by  the 
defendant  did  not  involve  an  accusation  of 
crime.  Without  taking  time  to  set  out  the 
precise  language  of  the  several  communica- 
tions we  are  of  the  opinion  that  the  defend- 
ant was  charged  with  a  criminal  act;    but 
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eren  If  this  be  a  misinterpretation  of  the 
meaning.  It  cannot  well  be  denied  that  the 
charge  Old  Impute  to  the  plaintiff  dishonesty 
and  nnfalthfnInesB  to  bis  employer,  and  this 
Is  libelona  per  se,  and  entitles  the  plaintiff  to 
recover  If  the  plea  of  privilege  has  been  over- 
come by  BnfficlNit  proof  of  malice.  See  Morse 
▼.  Printing  Go.,  supra.,  and  antborltles  there 
dted. 

The  mlea  of  law  governing  this  class  of 
cases  are  quite  well  settled,  and  the  contro- 
versy before  na  was  one  of  fact,  upon  which 
the  plaintiff  was  entitled  to  go  to  the  Jury. 
The  Issue  seems  to  have  been  fairly  submit- 
ted, and  the  verdict  must  stand. 

The  judgment  of  the  district  court  Is  af- 
firmed. 


WHITE  V.  MILLEa 
(Supreme  Court  of  Iowa.    Oct.  29,  1908.) 

Salks  —  REurniKs  of  Buteb  — Breach  or 
Wabbamtt— PBoviaiORB  or  Contbaot. 
Plaintiff  purchased  a  cow  with  a  calf  "by 
her  side"  for  $300,  no  separate  price  for  the 
COW  and  the  calf  being  mentioned,  and  the  sale 
being  nnder  a  warranty  to  the  effect  that  a 
cow  with  calf  sbonld  m  regarded  as  one  an- 
imal, that  the  cow  was  a  oreeder,  and  that. 
If  the  cow  failed  to  fulfill  the  warranty,  "the 
animal"  might  be  returned,  and  that  the  price 
would  be  refunded.  Thereafter  plaintiff  sold 
the  calf,  and,  the  cow  not  fnlfiUing  the  warranty, 
tendered  her  to  the  seller,  and  sued  on  the  the- 
ory that  the  sale  was  rescinded  for  breach  of 
warranty.  Plaintiff  alleged  that  the  calf  at  the 
time  of  the  sale  waa  worth  not  to  exceed  $.50, 
and  that  he  had  been  damaged  to  the  amount  of 
$250.  Held,  that  the  contract  had  fixed  a  rem- 
edy in  case  of  breach  of  warranty,  and  plaintiff, 
not  having  tendered  the  calf,  could  not  recover. 
[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Sales.  U  1209,  1228.] 
McClaln,  C.  J.,  and  Ladd,  J.,  dissenting. 

Appeal  from  District  Court,  Jasper  Coun- 
ty ;    John  F.  Scott,  Judge. 

Action  to  recover  part  of  the  purchase 
price  of  a.  cow  sold  by  defendant  to  plaintiff, 
upon  a  claim  that  the  sale  was  rescinded  for 
breach  of  warranty.  Damages  are  also  asked 
for  expenses  Incurred  In  feeding  the  animal. 
Many  defenses  were  pleaded,  to  some  of 
which  we  shall  hereinafter  refer.  There  was 
a  directed  verdict  for  defendant,  and  plaintiff 
appeals.    AfSrmed. 

See  105  N.  W.  993. 

Edward  S.  White  and  Bert  J.  Engle,  for 
appellant    McEUroy  ft  Cox,  for  appellee. 

DEEMER,  J.  At  a  public  sale  of  fine 
stock,  held  In  Omaha,  Neb.,  in  March  of  the 
year  1903,  plaintiff  purchased  of  defendant 
an  Aberdeen  Angus  cow,  known  as  "Clover- 
land  Jet."  wltb  a  bull  calf  six  weeks  old,  "by 
her  side,"  for  the  gross  sum  of  $300.  The 
animals  were  sold  wltb  this  warranty:  "A 
cow  wKta  calf  Is  regarded  as  one  animal. 
Every  animal  at  purchaser's  risk  after  be- 
ing knocked  down  to  tbem.  Same  will  be 
cared  for  until  tbe  proper  time  for  shipment 
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arrives,  when  tbey  will  be  turned  over  to  the 
Cnlon  Stock  Yards  Company.  Terms  of  sale 
are  cash  unless  other  arrangements  are  made 
with  the  owner  before  the  sale.  All  animals 
of  breeding  age  are  guaranteed  breeders,  and 
In  case  of  failure  to  breed,  after  a  satisfac- 
tory trial,  the  animal  may  be  returned,  and 
same  will  be  accepted,  if  in  good  condition, 
but  we  reserve  the  right  for  a  period  of  six 
months  to  try  said  animal,  and  if  said  ani- 
mal proves  a  breeder,  same  will  be  returned 
at  your  expense.  If  animal  proves  barren,  the 
purchase  price,  with  legal  rate  of  Interest 
from  date  of  sale,  will  be  refunded."  Plain- 
tiff received  and  paid  for  the  animals  and 
took  them  to  his  farm  In  Shelby  county, 
Iowa.  After  several  attempts  to  get  the  cow 
with  calf,  plaintiff.  In  December  of  tbe  year 
1903,  notified  defendant  that  she  could  not 
be  got  with  calf.  To  this  defendant  respond- 
ed by  suggesting  a  weaning  of  the  calf  and 
change  of  bulls.  Again,  In  August  of  the  fol- 
lowing year,  plaintiff  notified  defendant  that 
the  cow  was  not  a  breeder.  Insisted  upon  a 
right  to  return  the  animal  under  tbe  terms 
of  his  contract,  asked  defendant  for  ship- 
ping directions,  and  advised  him  that  from 
that  time  on  he  would  hold  the  cow  at  de- 
fendant's risk.  This  was  unanswered,  and. 
In  September  of  the  same  year,  plaintiff 
wrote  the  defendant  another  letter  of  sim- 
ilar Import  to  that  of  the  one  written  In 
August  Defendant  replied  to  this  In  Oc- 
tober asking  as  to  the  condition  of  the  cow 
and  as  to  the  disposition  of  the  calf,  and 
saying  that,  "If  tbe  cow  Is  all  right  she 
should  breed  for  you.  In  case  sbe  does  not 
get  In  calf  by  December  1st  let  me  know." 
Defendant  In  this  letter  did  not  recognize 
plaintiff's  right  to  return  the  animal,  nor 
did  he  give  any  shipping  directions.  In  the 
meantime,  however,  plaintiff  received  a  let- 
ter from  Florence  Miller,  In  which  sbe  said: 
"  'Cloverland  Jet'  had  a  calf  at  foot  at  time 
of  sale."  And  in  the  October  letter  defend- 
ant wrote:  "A  heifer  with  calf  at  foot  Is 
considered  a  breeder."  Plaintiff  sold  the 
calf  which  he  had  purchased  with  tbe  cow. 
In  March  of  tbe  year  1904,  for  the  sum  of 
$75,  and  In  bis  petition  be  alleges:  "That 
at  tbe  same  time,  and  as  part  of  the  same 
pnrcbase,  plaintiff  bought  the  calf  of  said 
cow.  That  the  calf  bought  with  the  cow  at 
tbe  time  of  the  sale  was  worth  then  not  to 
exceed  $50.  Tbe  appellant  also  alleges  that 
be  has  been  damaged  in  $250  of  the  purchase 
price  of  said  cow,  and  that  he  has  been 
further  damaged  for  feed  and  care  of  said 
cow  in  tbe  sum  of  $50."  In  none  of  his  cor- 
respondence did  he  offer  to  return  tbe  calf 
to  the  defendant  nor  did  he  offer  to  do  so 
In  his  petition.  In  defendant's  October  let- 
ter be  stated  that  be  would  comply  strictly 
with  tbe  rules  of  his  sale,  asked  what  had 
become  of  the  calf,  and  further  said  that. 
If  tbe  cow  was  returned,  she  must  be  In  as 
good  condition  botb  In  weight  and  quality  as 
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she  was  at  the  time  of  the  sale,  and  that  he 
would  then  reserve  the  right  to  breed  her 
for  six  months. 

The  action  Is  to  recover  the  purchase  price 
of  the  cow  with  damages,  on  the  theory  that 
the  sale  has  been  rescinded  for  breach  of 
nrarranty,  and  that  under  the  terms  of  that 
(varranty  plaintiff  Is  entitled  to  the  purchase 
price  of  the  cow,  which  he  fixes  at  $250,  aver- 
ring that  the  calf  was  worth  not  to  exceed 
$50  at  the  time  of  the  sale.  We  shall  as- 
sume for  the  purposes  of  the  case  that  the 
cow  was  not  a  breeder,  and  that  she  did  not 
comply  with  the  terms  of  the  warranty,  and 
we  shall  also  assume  that  plaintiff  made 
timely  complaint  and  a  sufficient  offer  to 
return  the  cow  pursuant  to  the  terms  of 
the  warranty.  On  the  other  side,  it  is  con- 
ceded that  plaintiff  made  no  effort  or  offer 
to  return  the  calf.  Indeed  he  sold  It  In 
March  of  the  year  1904,  and  could  not  re- 
turn It  Moreover,  no  actual  damages  were 
shown,  nor  was  there  any  testimony  as  to 
the  actual  value  of  the  cow,  nor  as  to  the 
expense  of  feeding  and  caring  for  her  after 
the  offer  to  return.  PlatntifTs  action  is 
bottomed  entirely  upon  the  terms  and  con- 
ditions of  the  warranty,  and  be  claims  that, 
as  he  has  compiled  with  all  the  stipulations 
thereof  on  bis  part,  be  is  entitled  to  judg- 
ment for  the  purchase  price  of  the  cow.  If 
the  warranty  had  not  provided  the  remedy 
for  breach  thereof,  plaintiff  would  have  had 
an  election  to  rescind  for  breach  of  the 
terms  thereof,  in  which  event  be  would  have 
been  required  to  return  everything  received 
by  him  at  the  sale,  no  matter  If  of  incon- 
siderable value  (All^i  ▼.  Pegram,  16  Iowa, 
163;  Cioolldge  v.  Brlgham,  1  Mete.  [Mass.] 
547);  or  he  might  have  elected  to  keep  the 
property  and  have  sued  the  defendant  for 
damages  for  the  breach.  In  the  former  case, 
he  might  recover  the  consideration  paid,  while 
In  the  latter  he  could  only  recover  the  actual 
damages  suffered,  which  must  have  been  es- 
tablished by  competent  proof.  Jackson  v. 
Mott,  76  Iowa.  263.  41  N.  W.  12.  But  the 
parties  may  stipulate  for  a  special  remedy  In 
case  of  a  breach  of  warranty,  and  in  such 
an  event  they  are  limited  to  and  bound  by 
the  remedy  thus  provided.  In  the  Instant 
case  the  remedy  Is  provided,  and  the  sole 
question  for  our  determination  Is:  Did 
plaintiff  comply  with  his  part  of  the  agree- 
ment with  reference  to  the  warranty  and  the 
breach  thereof?  It  is  not  contended  that  he 
returned  the  calf.  Indeed,  he  could  not  do 
so  after  the  sale  thereof;  but  he  contends 
that  the  calf  was  a  mere  Incident  of  the 
sale,  and  that  in  no  event  was  be  bound  to 
return  It. 

Turning  now  to  the  warranty,  we  find  It 
expressly  stipulated  that  a  cow  and  calf  were 
for  all  purposes  to  be  treated  as  one  animal, 
and  that  in  case  breeding  animals  failed 
to  breed  after  a  satisfactory  trial  the  aoluial 
might  be  returned  to  the  seller,  if  in  good 


condition,  and  that.  If  the  animal  proved 
barren,  the  purchase  price  would  be  refund- 
ed. The  defendant  (the  seller)  also  re- 
served the  right  for  the  period  of  six  months 
to  try  the  animal,  and,  if  it  proved  to  be 
a  breeder,  to  return  the  same  at  the  buyer's 
expense.  Plaintiff  therefore  bad  the  right 
to  return  "the  animal,"  if  it  failed  to  breed 
after  a  satisfactory  trial,  and  defendant 
reserved  the  right  either  to  accept  and  re- 
turn the  purchase  price  or  to  try  the  animal 
for  six  months  to  see  if  she  would  prove 
a  breeder,  In  which  case  she  was  to  be 
returned  to  the  purchaser.  But,  if  after 
this  trial  she  proved  to  be  barren,  the  pur- 
chase price  was  to  be  refunded.  It  was 
optional  with  defendant  to  have  this  six 
months'  trial,  and,  as  he  did  see  fit  to  exer- 
cise this  option,  that  portion  of  the  contract 
is  out  of  the  case.  We  ore  thus  brought 
down  to  the  pivotal  question.  We  have 
thus  far  assumed  that  the  animal  did  net 
prove  to  be  a  breeder  after  a  satisfactory 
trial  by  plaintiff  (the  buyer),  and  that  he  of- 
fered to  return  the  cow  alone  to  the  defend- 
ant (the  seller).  Defendant  did  not  accq>t 
the  offer,  but  sought  to  Impose  new  condi- 
tions upon  the  plaintiff.  Plaintiff  admits 
that  the  sale  of  the  cow  and  calf  was  for  a 
gross  sum,  and  that  the  contract  is  Indivisi- 
ble; and  he  further  itleaded  that  the  calf 
was  bought  with  the  cow,  that  the  calf  was 
worth  not  to  exceed  $50,  and  that  the  pur^ 
chase  price  of  the  cow  was  $250.  Was 
plalntlB  required  to  return  both  cow  and 
calf  in  order  to  recover  the  purchase  price? 
We  think  he  was.  The  contract  itself  sayn 
that  "cow  and  calf  are  regarded  as  one  ani- 
mal." This  must  have  been  for  all  pur- 
poses, not  only  In  so  tar  as  the  sale  is 
concerned,  but  also  for  the  purpose  of  re- 
scission. It  Is  the  animal  which  was  pur- 
chased that  is  to  be  returned.  Were  there- 
any  doubt  about  this,  that  doubt  disap- 
pears when  we  consider  the  phrase  aa  to 
the  return  of  the  purchase  price.  It  says. 
If  the  animal  proves  barren,  the  purchase 
price  will  b«f  refunded.  What  purchase 
price?  Manifestly  the  purchase  price  of  the 
animal  sold.  The  animal  sold  was.  under 
the  rules  of  the  sale,  a  cow  and  calf.  It 
could  not  be  the  purchase  price  of  the  cow 
alone,  for  there  was  no  purchase  price  for 
her  alone,  and  the  contract  is  manifestly 
Indivisible.  Indeed,  according  to  plaintiff's 
own  theory,  he  was  not  entitled  to  recover 
the  entire  purchase  price,  and  so  he  fixed 
the  purchase  price  of  the  cow  at  $250,  and 
of  the  calf  at  $50,  and  asked  for  a  refund 
of  the  $250,  with  damages  for  the  care  of 
the  cow.  This  Is  a  matter  of  plaintiff's  own 
creation.  The  contract  was  entire  and  in- 
divisible and  for  a  gross  sum,  and  It  was 
expressly  stipulated  that  the  cow  and  calf 
should  be  regarded  as  one  animal.  The  only 
other  construction  which  can  be  placed  upon 
the  contract  is  that.  In  the  event  of  a  breach 
of    warranty,    plaintiff   was   only   required 
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to  return  the  cow.  keeping  the  calf  as  a 
penalty  or  forfeiture  for  the  breach.  For- 
feitures are  not  favored  In  law,  and  courts 
win  so  construe  contracts  as  to  avoid  them, 
if  possible.  P^nklln  Insurance  Co.  ▼.  Wal- 
lace, 93  Ind.  7;  Atwood  ▼.  Cobb,  16  Pick. 
(Mass.)  227,  26  Am.  Dec.  <357;  Smith  r. 
Robson,  148  N.  T.  252,  42  N.  E.  677.  Again, 
it  is  well  settled  that.  In  the  construction 
of  doubtful  contracts,  courts  will  endeayor 
to  give  them  that  Interpretation  most  equi- 
table to  the  parties,  one  which  will  not  t^ve 
one  of<  them  an  unfair  or  unreasonable  ad- 
vantage of  the  other.  Field  v.  Letter,  118 
nL  17,  6  N.  E.  877;  Thrall  T.  Newell,  19 
Vt  202.  47  Am.  Dec.  682;  V.  8.  y.  Central 
R.  B.  Co.,  118  17.  S.  285,  6  Sup.  Ct  1088, 
30  L.  Ed.  173 ;  Johnson  County  y.  Wood,  84 
Mo.  489. 

Plaintiff  concedes  that  the  calf  was  worth 
$50  when  he  purchased  It  with  the  cow,  and 
that  he  sold  it  within  a  year  for  $76,  and, 
recognizing  the  inequity  of  his  position, 
asked  for  the  return  of  but  $250  of  the  pur- 
chase price.  But  this  was  not  what  defend- 
ant agreed  to.  He  agreed  to  return  the 
purchase  price  of  the  animal  sold — In  this 
case  a  cow  and  calf — not  an  assumed  or 
estimated  purchase  price  of  a  part  of  the 
propoty  sold.  Of  course,  defendant  cannot 
complain  because  plaintiff  does  not  ask  for 
all  that  he  Is  entitled  to.  Plaintiff  might 
be  entitled  to  1300,  and  yet  ask  for  but  $260. 
But  his  attitude  In  the  suit  may  properly 
be  taken  into  accomit  In  construing  the  con- 
tract, which  at  beat  Is  somewhat  doubtful 
In  Its  terms. 

Aside  from  the  admission  made  by  plain- 
tiff in  his  pleadings,  we  know,  as  a  matter 
of  common  knowledge,  that  well  bred  calves 
six  weeks  old  when  sold  with  cow  are  re- 
garded as  valuable,  sometimes  quite  as  valu- 
able as  the  cow  herself.  And  It  will  not 
do  in  the  face  of  this  record  to  say  that 
the  calf  was  a  mere  incident — a  donation, 
if  yon  please,  to  the  plaintiff.  Fairly  and 
reasonably  construed,  the  animal  which 
plaintiff  was  to  return,  and  for  which  he 
was  entitled  to  a  refund  of  the  purchase 
price,  was  the  animal  which  he  purchased, 
which,  according  to  the  express  terms  of  the 
contract,  was  the  cow  and  calf.  The  pur- 
chase price  which  defendant  was  to  refund 
was  the  purchase  price  of  the  two,  for  no 
other  sum  was  agreed  upon,  nor  did  the 
minds  of  the  parties  meet  on  any  other  sub- 
ject-matter. They  did  not  agree  that  the 
cow  was  worth  $260  and  the  calf  $50,  or 
upon  any  other  division,  and  the  proba- 
bilities are  they  could  not  agree  to-day.  But, 
however  that  may  be,  courts  cannot  make 
contracts  for  them.  Another  rule  of  con- 
struction Is  that  contracts  should  be  viewed 
in  the  light  of  existing  law.  The  contract 
In  question  provides  for  a  rescission  in  case 
of  breach  of  warranty  and  a  return  of 
the  purchase  price.  In  case  of  rescission  the 
law  is  too  well  settled  to  admit  of  doubt 


that  the  buyer  must  return  or  offer  to  re- 
turn everything  of  value  which  he  has  re- 
ceived; in  other  words,  place  the  seller  in 
statu  quo.  Equity  and  fair  dealing  are  at 
the  foundation  of  this  rule,  and,  in  constru- 
ing contracts  providing  for  a  rescission, 
this  rule  of  law  will  be  read  into  them,  un- 
less It  clearly  appears  that  some  forfeiture 
was  Intended,  and  that  the  buyer  was  not 
to  return  all  that  he  received.  The  contract 
before  us  does  not  require  any  such  con- 
struction, for  It  is  manifest  that  for  all  pur- 
poses where  applicable  and  consistent  the 
cow  and  calf  were  to  be  regarded  as  one 
animal.  And,  as  there  was  no  proof  of 
damages,  there  can  be  no  recovery  for  breach 
of  warranty.  There  can  be  no  recovery  of 
the  purchase  price  of  the  cow  alone,  for 
there  was  no  agreement  as  to  her  value; 
and  there  can  be  no  recovery  of  the  purchase 
price  for  cow  and  calf,  tor  plaintiff  has  not 
returned  or  offered  to  return  the  calf.  The 
calf,  as  has  been  seen,  was  not,  as  plaintiff 
contends,  "a  negligible  quantity."  He  ad- 
mits that  It  was  worth  $50  at  the  time  of 
the  sale,  and  we  cannot  say  that  it  was  a 
mere  Incident  of  the  sale. 

The  trial  court  was  right  in  directing  the 
yerdlct,  and  Its  Judgment  Is  affirmed. 

McGLAIN,  G.  X  (dissenting).  The  rules 
of  law  announced  In  the  majori^  opinion  are 
entirely  satisfactory  to  me,  but  I  think  they 
have  no  bearing  on  this  case,  and.  If  I  am 
right  In  my  view  as  to  the  facts,  the  con- 
clusion which  I  think  ought  to  be  reached 
can  be  sustained  without  any  contention  over 
legal  proposition.  The  majority  of  the  court 
Is  clearly  in  error  In  speaking  of  this  as  an 
action  to  recover  the  purchase  price  upon 
rescission  of  a  sale  for  breach  of  warranty. 
This  erroneous  assumption  as  to  the  nature 
of  the  plaintiff's  action  runs  through  the 
entire  opinion,  and.  In  my  Judgment,  renders 
the  conclusion  erroneous. 

The  facts  which  I  rely  upon  as  necessarily 
leading  to  an  opposite  conclusion  are  these: 
The  cow  and  calf  were  sold  as  one  animal. 
The  cow  was  warranted  to  be  a  breeder, 
with  the  agreement  that,  on  failure  to  breed, 
she  might  be  returned  and  would  be  accepted; 
the  seller  reserving  the  right,  however,  to 
try  her  for  a  period  of  six  months,  if  he  saw 
fit,  and.  If  she  proved  to  be  a  breeder,  re- 
turn her  to  the  purchaser  at  the  expense  of 
the  latter.  If  the  cow  proved  barren — ^that  is, 
either  if  the  seller  was  willing  to  concede 
that  she  was  barren,  when  returned  by  the 
buyer  after  a  satisfactory  trial,  or  on  elec- 
tion to  try  her  further  himself  found  her  not 
to  be  a  breeder — then  he  would  refund  the 
purchase  price.  On  satisfactory  trial,  the 
plaintiff — that  Is,  the  purchaser — ^found  the 
cow  not  to  be  a  breeder  and  offered  to  return 
her,  demanding  the  refund  of  the  purchase 
price;  and  the  plaintiff  was  entitled  to  the 
purchase  price  on  the  return  of  the  animal 
after  satisfactory  trial,  unless  the  defendant 
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Bbonld  elect  to  trj  her  himself  to  determine 
whether  she  was  a  breeder.  The  correspond- 
ence between  the  parties  related  to  the  trial 
by  plaintiff  until  plaintiff  insisted  on  return- 
ing the  animal  and  having  the  purchase  price, 
as  stipulated  in  the  contract  Finally,  defend- 
ant asserted  the  right  to  elect  to  take  the 
animal  back  and  try  her  for  six  months,  but 
that  election  was  coupled  with  conditions 
not  warranted  by  the  contract,  and  therefore 
the  defendant  became  bound  to  pay  the  plain- 
tiff the  purchase  price  of  the  cow;  plaintiff 
having  tendered  her  return  and  continuing 
to  hold  her  for  the  defendant.  There  cannot 
be  the  slightest  possible  doubt  that  each  party 
thought  that  the  other  was  proceeding,  or  at 
least  claiming  to  proceed.  In  accordance  with 
the  terms  of  the  contract,  and  that  plain- 
tiff did  not  pretend  that  he  was  rescinding 
any  sale  for  breach  of  warranty,  but  that  he 
consistently  claimed  he  was  demanding  the 
return  of  the  purchase  price  In  accordance 
with  the  contract;  the  purchase  price  being 
the  stipulated  damages  which  the  defendant 
as  seller  undertook  to  pay  If  the  cow  was 
found  not  to  be  a  breeder.  Now,  the  plain- 
tiff in  his  petition  does  not  allege  a  rescission 
-on  his  part,  nor  does  he  ask  damages  for 
breach  of  warranty.  He  alleges  that  he  "has 
given  defendant  timely  and  repeated  notice 
of  the  failure  of  the  cow  to  breed;  that  he 
has  offered  to  return  her  in  good  condition; 
that  he  has  complied  fully  with  the  terms 
of  the  warranty  hereinbefore  set  out;  that 
defendant  has  failed  to  comply  with  the  terms 
of  the  sale  warranty,  and,  by  making  new 
conditions  precedent  to  the  return  of  the 
cow,  be  has  waived  his  right  thereto,  and 
has  refused  to  permit  her  to  be  tendered 
under  the  terms  of  the  warranty,  and  yet 
refuses  so  to  do;  *  •  •  that,  by  reason 
of  the  breach  of  sale  warranty  as  herein 
alleged  by  defendant,  plaintiff  has  been  dam- 
aged In  the  sum  of  $250  of  the  purchase  price 
of  said  cow,  with  interest  on  said  sum  from 
date  of  sale  to  date  of  judgment  at  eight 
per  cent."  The  only  statement  in  plain- 
tiff's petition  In  any  way  inconsistent  with 
this  position  Is  the  allegation  of  damage  in 
the  snm  of  $250,  instead  of  In  the  sum  of 
$300,  the  fnll  purchase  price.  But  the  sum 
of  $250  is  claimed  as  "of  the  purchase  price," 
and  if  plaintiff  failed  to  ask  all  that  he  was 
entitled  to,  or  saw  fit  to  remit  $50  of  the 
purchase  price,  certainly  the  defendant  has 
no  ground  of  complaint 

In  the  second  place,  plaintiff  asks  damages 
"for  feed  and  care  of  said  cow  in  the  further 
sum  of  $50."  But  as  to  this  claim,  It  Is 
entirely  consistent  with  the  allegations  of  the 
petition,  for  he  had  tendered  back  the  animal 
and  was  holding  her  for  defendant  on  defend- 
ant's refusal  to  accept  her  under  the  terms 
of  the  contract  and,  for  the  expense  of  feed- 
ing and  caring  for  her  while  so  held,  he 
was  clearly  entitled  to  recovery,  as  for  an 
:addItional  right  of  action.  That  this  was 
Ills  view  Is  made  perfectly  clear  by  an  amend- 


ment, In  which  he  asks  to  recover  additional 
damages  for  the  expense  of  caring  for  the 
cow  from  the  date  of  suit  brought  until  the 
date  of  final  Judgment 

Tliat  if  the  sale  had  been  the  sale  of  a 
ODw  unaccompanied  with  any  calf,  the  plain- 
tiff would  have  been  entitled  to  recover  nnder 
this  state  of  facts,  there  could  be,  I  think,  no 
doubt  whatever,  even  In  the  oplnioa  of  the 
majority.  The  complication  arises  from  the 
fact  that  at  the  time  of  the  sale  the  cow 
was  accompanied  with  a  calf  six  weeks  old, 
and  plaintiff  has  never  offered  to  return  this 
calf,  and  subs^uently,  before  tendering  the 
return  of  the  cow,  put  it  out  of  his  power 
to  do  so,  by  selling  the  calf  when  it  was 
about  one  year  old.  To  determine  what  figure 
the  calf  was  to  cut  in  this  transaction,  under 
the  stipulations  of  the  contract  It  is  neces- 
sary to  ascertain  the  legal  effect  of  the  stipu- 
lation In  the  contract  that  "cow  with  calf  is 
regarded  as  one  animal."  There  cannot  be 
any  doubt  as  to  which  of  the  two  was  to 
constitute  the  one  animal.  The  parties  made 
their  intention  clear  (if  it  were  otherwise 
ambiguous,  under  this  printed  sale  contract 
intended  to  cover  transactions  of  various 
characters,  such  as  might  take  place  at  a  sale 
where  several  sellers  were  selling  various 
animals  In  different  conditions)  by  their  whole 
subsequent  course  of  conduct  There  la  not 
the  slightest  doubt  that  plaintiff  from  the 
first  regarded  himself  as  being  the  purchaser 
of  a  cow,  not  of  a  calf ;  nor  of  a  combination 
creature,  part  cow  and  part  calf.  The  de- 
fendant agreed  throughout  to  this  view  of  the 
contract,  recognizing  himself  to  have  been 
the  seller  of  a  cow  imder  a  warranty  that 
she  should  prove  a  breeder.  He  did  not  claim 
that  he  had  sold  a  calf  with  a  cow  attached, 
nor  that  he  had  sold  a  combination  cow  and 
calf.  He  did  In  one  letter  Inquhre  what  had 
become  of  the  calf.  But  when,  In  his  final 
letter,  electing  to  reserve  the  right  to  breed 
the  cow  for  six  months,  he  did  not  insist  on 
the  return  of  the  calf,  but  asked  what  It 
was  worth  at  that  time,  and  said  that  it  "wlU 
be  considered."  Plaintiff  never  assented  to 
the  view  that  he  was  under  any  obligation 
to  return  the  calf,  unless  that  assent  is  to 
be  found  In  his  petition.  The  sole  allegation 
of  the  petition  referring  to  the  calf  is  that 
It  was  then  worth  not  to  exceed  $50.  His 
attorney  may  have  thought  that  It  was  his 
duty  to  deduct  the  value  of  the  calf  from 
the  amount  of  his  recovery,  bat  certainly 
plaintiff  is  not  estopped  by  an  Inadvertent 
allegation  from  asserting  his  rights.  If  he 
was  willing,  by  reason  of  erroneous  advice 
of  counsel,  to  deduct  $50  from  the  amount 
to  which  he  was  entitled  on  account  of  the 
calf,  he  loses  Just  that  much ;  but  we  do  not 
understand'  he  thereby  Is  precluded  from 
recovering  the  amount  which  he  claims,  pro- 
vided it  does  not  exceed  the  amount  to  which 
be  Is  entitled. 

We  come  back  then,  to  the  sole  question  In 
this  case ;  and  that  is,  the  construction  of  the 
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proylglon  that  "a  cow  with  calf  Is  reg:arded 
as  one  animal,"  and  we  are  to  seek  the  mean- 
ing of  tblB  clause,  not  in  an  action  In  which 
plaintiff  is  asking  to  rescind  by  retnming  the 
property  pnrchased  and  to  recover  the  con- 
sideration paid,  bnt  in  an  action  in  which 
plaintiff  claims  that  he  has  done  jnst  what 
the  contract  calls  for,  and  that  defendant 
has,  by  the  terms  of  tlie  contract  become 
obligated  to  pay  him  a  specified  snm  of 
money.  The  contract  does  not  require  the 
tender  back  of  the  cow  and  calf.  It  does 
reqnire  that  the  animal  which  is  goarantied 
to  be  a  breeder,  and  which  after  satisfactory 
trial  lias  been  found  not  to  be  a  breeder, 
shall  be  returned;  and  the  obligation  of  ttie 
defendant  under  that  contract  is  to  pay  the 
purchase  price,  or,  at  bis  election,  to  try  the 
animal  which  be  warranted  to  be  a  breeder, 
and  then  pay  the  purchase  price  if  the  animal 
proves  barren.  The  majority  fail  to  point 
out  in  what  single  particular  the  plaintiff  lias 
failed  to  comply  in  every  respect  with  the 
exact  terms  of  the  contract,  and  I  see  no 
reason  why  the  defendant  should  not  be  com- 
pelled to  comply  with  the  exact  terms  of  th^ 
contract  on  his  part  I  am  perfectly  willing 
to  concede  that  If  plaintiff  were  seeking  to 
rescind  the  sale  for  breach  of  warranty.  It 
would  be  his  duty  to  return  the  property 
received,  whether  treated  as  two  separate 
animals  or  one  animal ;  but  this  plaintiff  is 
not  seeking  to  do.  He  is  asking  to  recover 
a  portion  of  the  amount  which  defendant 
•peclflcally  agreed  to  pay  under  the  con- 
ditions as  proved  by  the  evidence.  I  think 
K  may  lie  reasonably  Inferred  from  the  con- 
tract that  a  cow  with  a  calf  by  her  side 
sold  as  one  animal  was  to  be  regarded  as  the 
animal  sold;  the  calf  being  a  mere  incident 
and  that  the  situation  was  understood  by  the 
parties  as  not  being  different  from  that  of  the 
sale  of  a  cow  with  a  calf  In  the  womb.  Cer- 
tainly, if  this  cow  had  not  yet  dropped  her 
calf  at  the  time  of  the  sale,  it  would  not 
be  contended  by  the  majority  that  plaintiff 
offering  to  return  the  cow  a'year  afterwards, 
l>ecause  she  had  not  proved  to  be  a  breeder, 
must  return  the  yearling  calf  which  had  beea 
dropped  subsequent  to  the  purchase  and 
which  be  had  had  the  expense  of  raising. 

I  am  entirely  unable  to  agree  with  the 
Tiew  of  the  majority  as  to  the  nature  of 
this  action  or  the  rights  of  the  parties  under 
this  contract  and  therefore  must  dissent  from 
the  conclusion  announced  in  the  majority 
opinion. 

LADD,  J.,  eoncnrs  in  this  dissent 


GUIHEB  T.  HUFFMAN  et  al. 
(Supreme  Court  of  Iowa.    Oct.  23,  1906.) 

MABSHAI.IH0   ASSXTS   ANO   SKCUBimS— MOBT- 
OAGIS— HOKISTEAO— PaOPEBTT   OF    SURETT. 

Where  a  mortgage  on  three  tracts  of  land 
was  given  to  secure  a  loan  to  be  used  in  paying 


the  price  of  two  of  them,  the  owner  of  the 
third  tract  twine  surety  for  the  purchasers,  and 
one  of  the  purchasers  requiring  a  homestead  in 
his  tract  l>efore  the  mortgage  was  in  fact  ex- 
ecuted, under  Code,  i  396Q,  providing  that  the 
property  of  the  principal  must  be  resorted  to 
before  that  of  the  sorety,  on  foreclosure  of  the 
mortgage  the  homestead  will  be  tesorted  to  tie- 
fore  the  tract  belonging  to  the  lui-ety,  notwith- 
standing Code,  {  2976,  providing  that  the  home- 
stead shall  be  sold  on  execution  for  debts  con- 
tracted prior  to  its  execution  ouly  to  supply 
any  de6ciency  remaining  after  exhausting  other 
property  of  the  debtor,  and  that  it  may  be  sold 
for  debts  created  by  written  contracts  stipalat- 
ing  its  liability  therefor  only  for  any  deficiency 
remaining  after  exhausting  other  property  pledg- 
ed by  the  same  contract. 

[Bd.  Note.— For  cases  in  point  see  vol.  84, 
Cent.  Dig.  Marstialing  Assets  and  Secorities,  {( 
3.  10.] 

Appeal  from  District  Court  Madison  Coun- 
ty; James  D.  Oamble,  Judge. 

In  April,  1899,  the  defendants  Thomas 
Huffman  and  W.  E.  Huffman,  and  one  Oeorge 
O.  Huffman,  now  deceased,  whose  adminis- 
trator Is  a  party  defendant  executed  a  prom- 
issory note  for  $2,000  to  the  German  Savings 
Bank,  secured  by  mortgage  on  three  adjoin- 
ing 40-acre  tracts  of  land;  the  purpose  t>elng 
to  secure  the  snm  of  $2,000  with  whldi  to 
pay  the  purchase  price  to  the  amount  of 
$1,000  on  each  of  two  of  said  40-acre  tracts, 
conveyed  by  one  Kale,  the  one  to  W.  E.  Huff- 
man defendant  and  the  other  to  Oeorge  C. 
Huffman.  Thomas  Huffman  Joined  In  the 
note  as  surety  only  for  W.  B.  Huffman  and 
Oeorge  C.  Huffman,  who  were  his  sons;  and 
the  third  40-acre  tract  which  belonged  to 
him,  was  included  In  the  mortgage  in  order 
to  fumysh  additional  security.  This  note 
was  subsequently  assigned  to  plaintiff,  who 
has  instituted  this  action  for  the  foreclosure 
of  the  mortgage.  The  defendants  Bessie  M. 
Huffman,  Eva  B.  Huflhnan,  Vera  L.  Huffman, 
and  Beulah  Huffman  are  the  widow  and  chil- 
dren of  Oeorge  C.  Huffman,  deceased,  and  al- 
lege that  the  40-acre  tract  conveyed  to  George 
C.  Huffman  and  included  in  the  mortgage  be- 
came the  homestead  of  Oeorge  C.  Huffman  and 
his  wife,  Bessie  Huffman,  at  the  time  of  the 
conveyance,  and  they  ask  that  said  40-acre 
tract  t>e  sold  only  for  the  deficiency  remain- 
ing after  exhausting  all  other  property  cover- 
ed by  the  mortgage,  while  Thomas  Huffman 
and  his  wife,  Elizabeth  Huffman,  who  is 
also  made  a  party  defendant  ask  that  the 
40-acre  tract  included  in  the  mortgage  Iielong- 
ing  to  Thomas '  Huffman  l>e  not  resorted  to 
for  the  satisfaction  of  the  mortgage  debt  un- 
til the  two  40-acre  tracts  conveyed  to  W.  E. 
Huffman  and  Oeorge  G.  Huffman  have  been 
subjected  to  the  satisfaction  of  such  mort- 
gage. The  court  entered  Judgment  on  the 
note  against  Thomas  Huffman,  W.  El.  Huff- 
man, and  the  administrator  of  the  estate  of 
Oeorge  C.  Huffman,  deceased,  and  establish- 
ed the  lien  of  the  Judgment  upon  the  mort- 
gaged premises  as  of  the  date  of  the  mort- 
gage, and  directed  that  the  Judgment  be  sat- 
isfied by  selling:    First  the  40-acre  tract  con- 
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veyed  to  W.  E.  Huffman;  second,  the  40-acre 
tract  conveyed  to  George  C.  Huffman;  and, 
third,  for  any  amount  of  the  mortgage  debt 
not  thus  satisfied,  the  40-acre  tract  belonging 
to  Thomas  Huflman.  From  this  decree  the 
widow  and  children  of  George  C.  Huffman 
appeal.    Affirmed. 

W.  S.  Ckwper,  for  appellants.  John  A. 
Gulher,  for  appellee  W.  T.  Gulher.  Wilkin- 
son, Smith  &  Wilkinson  and  Bell  &  Perclval, 
for  appellees  Thomas  Huffman  and  Elizabeth 
Huffman.  Leo  Perclval,  for  appellees  W.  B. 
Huffman  and  S.  G.  Huffman. 

McGLAIN,  C.  X  From  the  foregoing  state- 
ment It  appears  that  the  mortgage  which  is 
being  foreclosed  was  given  for  the  purpose  of 
securing  the  payment  of  (2,000  borrowed 
money,  with  which  two  of  the  forties  were 
purchased,  the  one  being  conveyed  to  W.  B. 
Huffman,  the  other  to  George  G.  Huffman, 
and  that  the  forty  conveyed  to  George  C. 
Huffman,  who  has  since  died,  Is  claimed  by 
bis  widow  and  heirs  to  be  exempt  from  sale 
until  the  hea  of  the  mortgage  on  the  other 
two  tracts  lias  been  exhausted;  while  it  Is 
claimed  on  behalf  of  Thomas  Huffman  that, 
as  he  was  surety  only  for  the  borrowed  mon- 
ey, and  the  40-acre  tract  belonging  to  him 
tvas  Included  in  the  mortgage  only  by  way  of 
additional  security,  his  tract  should  not  l>e 
sold  until  after  the  lien  of  the  mortgage  on 
the  other  two  tracts  has  beeai  exhausted.  In 
short,  the  controversy  is  as  to  whether  the 
homestead  exemption  Is  to  be  given  prefer- 
ence over  the  right  of  Thomas  Huffman  as 
surety  to  have  his  40-acre  tract  resorted  to 
only  after  the  lien  of  the  mortgage  on  the 
other  two  tracts,  one  of  them  being  the  home- 
stead of  the  widow  and  heirs  of  George  G. 
Huffman,  has  been  applied  to  Its  satisfaction. 
Counsel  for  appellants  rely  upon  the  provi- 
sions of  Code,  8  2976,  that  the  homestead 
shall  be  sold  on  execution  for  debts  contract- 
ed prior  to  its  acquisition  only  "to  supply 
any  deficiency  remaining  after  exhausting 
the  other  property  of  the  debtor  liable  to  ex- 
ecution," and  that  it  may  be  sold  for  debts 
created  by  written  contract  expressly  stipu- 
lating that  it  Is  liable  therefor  "only  for  a 
deficiency  remaining  after  exhausting  all  oth- 
er property  pledged  by  the  same  contract  for 
the  payment  of  the  debt" ;  his  contention  be- 
ing that  the  homestead  of  George  C.  Huff- 
man became  liable  only  by  reason  of  the 
mortgage,  and  that  as  the  property  of  Thom- 
as Huffman,  the  surety,  was  included  in  the 
same  mortgage,  such  property  of  the  surety 
must  be  first  sold  before  the  homestead  can 
be  taken.  On  the  other  hand,  it  is  the  con- 
tention of  counsel  for  Thomas  Huffman  that 
under  Code,  {  3966,  the  court  proi)erly  direct- 
ed that  the  homestead  of  George  C.  Huffman, 
one  of  the  principals,  be  subjected  to  the  pay- 
ment of  the  mortgage,  before  resort  should 
be  had  to  the  property  of  the  surety. 

If  the  only  question  here  were  as  between 


the  homestead  exemption  and  the  right  of  a 
surety  whose  property  had  been  included  with 
the  homestead  In  a  mortgage  to  secure  the 
payment  of  borrowed  money,  it  seems  tliat 
the  homestead  exemption  would  take  pre- 
cedence; the  surety  being  presumed  by  en- 
tering into  the  contract  to  have  assented  to 
the  provision  of  the  statute  exempting  the 
homestead  until  the  other  property  covered 
by  the  same  mortgage  has  been  exhausted. 
Bockholt  V.  Kraft,  78  Iowa,  661,  43  N.  W. 
539.  But  it  seems  to  us  clear  from  the  evi- 
dence that  the  note  and  mortgage  were  ex- 
ecuted with  the  express  understanding  on 
the  part  of  George  C.  Huffman  that  the  pro- 
ceeds should  be  used  for  the  purchase  of 
the  two  forties  to  be  conveyed  to  him  and  his 
brother,  and  his  indebtedness  for  the  money 
thus  to  be  borrowed  and  used  antedated  the 
acquisition  of  the  homestead.  It  is  true  that 
the  mortgage  was  not  in  fact  executed  until 
after  the  conveyance  to  him  by  Kale  was 
executed  and  filed  for  record.  But  the  entire 
arrangement  for  the  purchase  from  Kale  was 
made  by  George  C.  Huffman  and  W.  E.  Huff- 
man before  the  mortgage  was  given,  and  be- 
fore George  0.  Huffman  went  into  possession 
of  his  forty,  and  the  execution  of  the  mort- 
gage was  simply  delayed  wtille  the  title  was 
being  cleared  up;  $800  being  raised  on  per- 
sonal security  and  paid  over  to  Kale  in  order 
to  enable  him  to  satisfy  an  outstanding 
mortgage.  The  indebtedness  to  Kale  was 
contracted  before  the  conveyances  were  made, 
and  it  was  to  raise  money  for  the  purpose 
of  satisfying  this  Indebtedness  that  the  note 
and  mortgage  Joined  in  by  Thomas  Huffman 
were  executed.  It  is  held,  in  Johnson  County 
Savings  Bank  v.  Carroll,  109  Iowa,  664,  80 
N.  W.  683,  that  one  who  lends  money  to  the 
owner  of  a  homestead  on  other  security  does 
not  acquire  a  lien  on  the  homestead  In  con- 
sequence of  the  money  thus  loaned  being  used 
to  satisfy  a  purchase-money  lien.  But  in  that 
case  it  is  expressly  recited,  and  the  decision 
is  predicated  upon  the  fact,,  that  the  loan  was 
made  without  any  agreement  that  the  bor- 
rowed money  should  be  used  in  extinguishing 
the  indebtedness  for  the  purchase  price.  The 
court  say:  "It  is  not  enough  to  show  that 
the  borrowed  money  was  used  to  pay  for  the 
homestead,  but.  In  order  to  confer  a  right  to 
a  lien,  it  must  also  appear  that  it  was  a  part 
of  the  contract  that  this  should  be  done." 
In  the  present  case  the  arrangement  that 
$2,000  should  be  borrowed  by  W.  E.  Huffman 
and  George  C.  Huffman  to  pay  the  purchase 
money  for  their  two  forties  was  made  before 
the  homestead  was  acquired,  and  it  was  for 
the  purpose  of  assisting  his  two  sons  In  secur- 
ing the  money  with  which  to  pay  for  their 
two  forties  that  Thomas  Huffman  became  a 
surety  on  the  note  and  allowed  his  forty 
to  be  included  In  the  mortgage. 

The  homestead  is  not  exempt  from  execu- 
tion under  a  judgment  for  the  purdiase  mon- 
ey thereof.    Campbell  v.  Maglnnls,  70  Iowa, 
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5S9,  31  N.  W.  046 ;  Bills  ▼.  Mason,  42  town, 
329.  If  the  purchase  money  had  not  been 
paid  hy  George  C.  Huffman,  his  homestead 
could  have  been  sold  on  execution  under  a 
Judgment  recovered  by  Kale  against  him  for 
such  purchase  money.  For  the  express  pur- 
pose of  providing  money  with  which  to  dis- 
charge this  purchase-money  indebtedness,  the 
note  and  mortgage  to  which  Thomas  Huff- 
man became  a  party  were  executed.  Under 
this  state  of  facts,  there  cannot  be  the  slight- 
est doubt  that  the  liability  of  the  homestead 
for  the  satisfaction  of  this  mortgage  should 
be  enforced  before  resort  is  had  to  the  prop'- 
erty  of  Thomas  Huffman,  pledged  to  secure 
the  very  money  with  which  the  purchase 
price  was  paid.  The  courts  have  found  It 
necessary.  In  applying  the  homestead  statute, 
to  take  Into  account  equitable  considerations 
In  determining  Its  applicability  under  circum- 
stances not  si)eclflcally  Indicated  by  the  provi- 
sions of  the  statute  itself.  This  was  done 
in  regard  to  the  Uablltty  of  the  homestead 
for  purchase  money  In  the  cases  last  above 
dted.  And  In  Dllger  v.  Palmer,  60  Iowa,  117. 
10  N.  W.  763,  14  N.  W.  184,  the  court  In 
holding  that,  where  a  mortgage  covering  the 
homestead  and  other  property  of  the  same 
owner  was  foreclosed  after  the  other  property 
bad  been  conveyed  to  a  purchaser,  the  mort- 
gage indebtedness  should  be  satisfied  out  of 
the  homestead  before  resorting  to  the  other 
property,  which  had  passed  into  the  hands 
of  such  purchaser,  took  such  equitable  con- 
siderations into  account,  saying:  "It  is  not 
possible  to  draft  a  general  statute  which  will 
embrace  all  possible  cases  to  which  It  may 
be  said  to  have  been  Intended  to  apply.  It 
Is  the  province  of  the  courts,  by  construc- 
tion, to  so  mould  the  statute,  when  it  can 
be  done  without  violence  to  the  words  em- 
ployed, as  to  mt^ke  it  accord  with  justice 
and  equity,  with  known  and  universally  ac- 
knowledged principles,  and  embrace  or  omit 
from  Its  operation  cases  not  contemplated. 
It  cannot  be  presumed,  that  the  General  As- 
sembly Intended  that  the  property  of  one  per- 
son should  constitute  the  primary  fund  for 
the  payment  of  another's  debt  The  statute 
undoubtedly  was  enacted  for  the  benefit  of 
the  owner  of  the  homestead,  and,  like  other 
provisions  of  htw,  may  be  waived  by  him. 
But  It  was  never  enacted  to  enable  him  to 
perpetrate  a  fraud."  So,  In  this  case,  in  ap- 
plying the  conflicting  provisions  of  Code,  88 
2976,  3966,  one  of  which  makes  no  reference 
to  the  case  of  a  surety,  and  the  other  evident- 
ly does  not  contemplate  the  homestead  ex- 
emption, we  are  warranted  in  taking  equit* 
able  considerations  into  account  for  the  pur- 
pose of  arriving  at  the  presumed  intention 
of  the  Legislature.  It  would  certainly  be 
most  inequitable  to  require  the  surety  to  sat 
Isfy  a  debt  incurred  for  the  payment  of  the 
purchase  price  and  relieve  the  homestead 
from  such  liability. 

The  Judgment  of  the  trial  court  Is  there- 
fore afSrmed. 


WAIT  et  aL  r.  BROCK  et  al. 
(Supreme  Court  of  Iowa.    Oct  25,   1906.) 

Basements  —  Entbancewats  —  Umobbtain 

BouNDART  Lines. 

Where  the  true  location  of  a  boundary  lino 
la  a  matter  of  some  uncertainty,  and  for  a  long 
time  the  adjacent  owners  have  made  use  of  a 
portion  of  the  strip  in  dispute  as  a  neutral 
ground  for  an  entrance  to  both  lots,  substantial 
Justice  la  done  in  determining  the  true  boundary 
by  recognizing  and  confining  an  easement  in 
such  portion  in  favor  of  the  one  not  entitled  to 
the  ownership  thereof. 

[Ed.  Note. — For  cases  in  ooint,  see  vol.  17, 
Cent  Dig.  Bills  and  Notes,  1^27-33.] 

Appeal  from  District  Court  Johnson  Coun- 
ty; O.  A.  Bylngton,  Judge. 

Action  to  quiet  title  to  a  strip  of  land  12 
feet  wide  along  the  division  line  between 
lots  In  Iowa  City  owned  by  the  respective 
parties.  Decree  quieting  title  in  defendants 
subject  to  an  easement  in  favor  of  plain- 
tiffs.   Both  parties  appeal.    Afllrmed. 

Milton  Remley,  for  appellants.  Baker  ft 
Ball,  for  appellees. 

PER  CUIUAM.  As  is  usual  in  cases  of 
this  kind,  the  testimony  Is  of  a  very  conflict- 
ing character,  and  no  good  purpose  will  be 
served  by  altering  upon  its  discussion.  It 
suflSdoitly  appears  that  the  location  of  the 
true  line  is  a  matter  of  considerable  uncer- 
tainty, but  the  weight  of  the  testimony,  at 
least  as  to  the  line  which  the  parties  and 
their  grantors  have  observed  in  the  past, 
seems  to  be  with  the  defendant  It  als'o 
appears  that  for  a  long  time  the  parties 
have  made  use  of  the  south  end  of  this  strip 
as  a  sort  of  neutral  ground,  which  both 
have  used  as  an  entrance  or  driveway  to 
their  respective  lots,  and  in  recognizing  and 
confirming  an  easement  therein  in  favor 
of  plaintiff  we  think  the  decree  affects  sub- 
stantial justice  between  the  parties. 

Affirmed. 


MURPHY  T.  HII/TIBRIDLB. 
(Supreme  Court  of  Iowa.    Oct  25,  1906.) 

1.  TrIAI/— QXJESTIOMS  »o»  Jdbt— Cbembii-itt 
or  Witnesses. 

Where  the  parties  to  the  transaction  in 
controversy  are  the  only  witnesses,  whether  they 
are  of  equal  credibility  and  the  weight  that 
Bball  be  given  to  their  testimony  is  for  the  jury. 
TEd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  334,  335.] 

2.  APPEAI/— RULIHQS    AND    PLKADINaS— PREJ- 
UDICE. 

Where  the  same  issues  were  raised  by  a 
second  amendment  to  an  answer  which  were 
presented  by  a  first  amendment  which  was 
striclten  on  motion,  the  ruling,  if  erroneous,  was 
without  prejudice. 

[Ed.   Note. — For  cases   In   point,  see  vol.  3, 
Ont  Dig.  Appeal  and  Error,  (8  4106-4109.] 

8.  Bbokebs  —  Commissions— CoNTRAC?r—PEB- 

TORMANCB. 

Defendant  who  was  in  search  of  prospec- 
tive purchasers  of  South  Dakota  land,  agreed 
that,  if  plaintiff  would  introduce  to   him   i;cr- 


Digitized  by 


Google 


472 


lOe  MORTHWBSTERM  BEPORTES. 


dowa 


sons  deairing  to  buy  radi  land,  he  would  pa; 
him  $1  per  acre  on  all  land  mich  persona  pur- 
chased or  on  all  lands  sold  to  any  one  whom 
plaintiff  would  induce  to  bu; ;  It  being  under- 
stood that  defendant  was  handling  lands  for 
others,  either  by  means  of  options  to  buy,  or 
88  agent.  Held  that,  wtiere  such  land  was  sold 
to  persons  introdaoad  by  plaintiff,  defendant 
was  liable  foi  the  commissions,  though  the 
contracts  of  sale  were  executed  in  the  name  of 
a  firm  of  which  defendant  was  a  member,  and 
the  land  was  snbsequently  conveyed  by  others. 
[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  ({  70-74.] 

4.  TBIAL— INBIBITCIIOKB— FBEPONDEBANCK     OV 
EVIDBNCB. 

Where  a  previona  paragraph  of  the  court's 
charge  had  stated  that  the  burden  was  on  plain- 
tiff to  establish  defendant's  liability  by  a  pre- 
ponderance of  the  evidence,  aabseqnent  instmc- 
tions  on  particular  issues,  each  indicating  on 
whom  was  the  burden  of  proof,  were  not  er- 
roneous for  failure  to  require  proof  of  the  par- 
ticular issue  bj  a  preponderance  of  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  653.] 

8.  Samk  —  Appeal  —  Objections  Not  Raised 
OH  Tbiai/— Requests  to  Charge. 

Defendant  cannot  complain  on  appeal  that 

certain  insbructions  given  were  not  sufficiently 

specific  in  the  absence  of  a  request  for  a  more 

specific  statement  of  the  law. 
[Ed.   Note. — For  cases  in   point,   see  vol.   2, 

Cent  Dig.   Appeal   and    Error,  {{   1309-1314; 

vol.  46,  Cent  Dig.  Trial,  {8  628-«32.] 

6.  BBOREBS— AOTIORS     FOB     COMIUBSIOR— III- 
8TBUOTIOR8. 

In  an  action  for  broker's  commissions,  the 
court's  charge,  that  if  the  purchasers  went  to 
South  Dakota,  by  reason  of  plaintiff's  introduc- 
tion to  defendant,  to  examine  the  lands  defend- 
ant had  for  sale,  and  if  defendant  participated 
in  the  business  resulting  in  sales,  then  the  sales 
were  made  b^  defendant  within  his  contract  to 
pay  commissions  to  plaintiff,  was  a  sufficiently 
definite  Instruction  on  the  issue  of  the  manner 
in  which  defendant  must  have  sold  the  land  in 
order  to  r«nder  himself  liable. 

7.  TKiAi/—lRSTBUonoRS— Assumed  Facts. 

An  instruction  la  not  erroneous  because  It 
assumes  facts  as  to  which  there  is  no  contro- 
versy. 

[Ed.  Note.— For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  {|  432^34.] 

Appeal  from  District  Conrt,  Johnson  Conn- 
ty;  O.  A.  Bylngton,  Judge. 

Action  to  recover  commission  on  sale  of 
land.  Jndgment  was  entered  aa  prayed.  The 
defendant  appeals.    Affirmed. 

Baker  &  Ball,  for  appellant  Ranck  & 
Bradl^,  for  appellee. 


LADD,  J.  The  defendant  resided  at  Miller, 
S.  D.,  where  he  was  engaged  in  the  real 
estate  business.  He  was  in  search  of  pro- 
spective purchasers  of  South  Dakota  land  in 
Johnson  county,  this  state,  and,  in  pursuance 
of  this  mission,  either  proposed,  as  alleged 
In  the  petition,  that,  if  plaintiff  would  In- 
troduce to  bim  persons  desiring  to  buy  South 
Dakota  land,  be  would  pay  him  $1  per  acre 
on  all  land  such  persons  purchased;  or,  as 
contended  by  defendant,  that  he  would  pay 
such  commission  on  land  sold  to  any  one 
whom  plaintiff  would  Induce  to  buy.    The 


plaintiff  accepted  the  proposition  as  made. 
The  parties  were  the  only  witnesses  to  the 
transaction,  and  appellant  insists  that,  as 
they  were  of  equal  credibility,  the  verdict 
should  have  been  for  tbe  defendant  But 
were  they  of  equal  credibility?  That  was 
for  the  Jury  to  determine,  and  Its  conclusion 
must  be  regarded  as  final.  The  defendant 
testified  that  tbe  agreement  was  canceled 
prior  to  the  sales  In  controversy,  but  tbe 
plaintiff  denied  this,  and  again  the  question 
of  veracity  was  for  the  Jury  to  decide. 
■  Tbe  first  amendment  to  the  answer,  denying 
sales  to  Sheets  and  Donahue,  and  the  portion 
of  the  answer  so  alleging  and  that  these  were 
made  by  the  Ree  Valley  Laud  Company,  were 
stricken  on  motion.  Even  were  this  errone- 
ous, the  same  issues  were  raised  by  the  second 
amendment,  which  denied  that  either  of  these 
persons  ever  purchased  land  of  defendant  in- 
dividually or  as  agent,  and  tbe  ruling  was 
without  prejudice. 

Sheets  bought  820  acres  of  land  in  Soutb 
Dakota,  and  Donahue  bought  160  acres. 
That  plaintiff  introduced  Sheets  to  defend- 
ant is  not  disputed,  and  the  circumstances 
were  such  as  to  support  a  finding  that,  owing 
thereto,  be  went  with  defendant  to  Sonth 
Dakota  for  tbe  purpose  of  examining  lands 
bad  for  sale  by  blm.  Tbe  plaintiff  had  gone 
with  him  to  Sheets'  farm  and  assisted  In 
negotiating  a  trade,  bad  stopped  with  Sbeeta 
to  see  defendant  on  their  return  from  Canada, 
and  bad  traveled  with  them  In  examining 
land.  True,  tbe  defendant  was  not  able  to 
procure  conveyances  of  that  then  selected,  and 
Sheets  was  compelled  to  return  to  Soutb 
Dakota  a  second  time  to  select  another  tract ; 
but  the  negotiations  begun  at  the  farm  for 
the  exchange  of  the  stallion  of  Sheets  for 
land  was  finally  consummated  In  the  purchase 
of  the  last  tract  selected,  so  that  It  might  well 
be  said  that  it  was  through  the  plaintiff's 
efforts  that  this  purchaser  was  found.  Wheth- 
er Donahue  was  found  by  plaintiff  is  In  dis- 
pnte.  He  testified  that  the  plaintiff  first 
made  blm  acquainted  with  defendant,  ad- 
vised him  of  bis  business,  and  that  tbe 
defendant  then  talked  with  him  of  his  lands, 
and  that  be  subsequently  accompanied  de- 
fendant with  others  to  South  Dakota,  and 
while  there  purchased  160  acres.  Tbls  is 
corroborated  by  other  evidence,  and  might 
well  have  been  accepted  by  tbe  Jury,  not- 
withstanding defendant's  claim  that  be  was 
first  Introduced  to  Donahue  by  one  Donovan. 

It  appears,  however,  that  the  contracts  of 
sale  to  these  purchasers  were  signed  by  the 
Ree  Valley  Land  Company,  a  copartnership 
composed  of  Louis  Shuster,  W.  L.  Halbower, 
and  tbe  defendant,  though  tbe  lands  were  sub- 
sequently conveyed  by  the  owners.  On  this 
ground  defendant  interposed  tbe  specious  de- 
fense that,  as  tbe  sale  was  effected  by  the 
firm,  he  did  not  make  it,  and  therefore  can- 
not be  held  for  tbe  commission.  The  amend- 
ment to  tbe  petition  alleged  that  the  sale  was 
to  be  made  by  or  through  the  defendant,  and 
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the  plaintiff  testified  that  it  was  agreed  tbat, 
if  the  people  he  Introduced  bought  land,  the 
defendant  would  pay  the  commission.  There 
was  no  understanding  as  to  the  methods  to 
which  defendant  should  resort  in  effecting 
sales.  It  was  understood  that  he  was  hand- 
ling lands  of  others,  either  by  means  of  op- 
tions to  buy,  or  as  agent  If,  then,  the  Ree 
Valley  Land  C<»npany  had  owned  the  tracts 
these  parties  purchased,  the  sales  were 
through  defendant  as  member  of  the  firm, 
for  the  members  of  a  partnership  act  as 
agents  in  the  prosecution  of  its  business.  If 
the  company  was  not  owner,  but  merely  act- 
tntr  as  the  agent  of  others  in  the  sale,  the 
defendant  is  equally  liable  for  them.  Though 
the  sale  may  hare  been  consummated  by  the 
cooapany.  It  was  done  through  him.  These 
men  accompanied  him  to  South  Dakota  to 
examine  land  he  undertook  to  show  them, 
and,  even  though  the  contracts  of  sale  were 
executed  by  this  firm,  the  jury  was  warranted 
in  concluding  that  this  was  at  his  Instance, 
and  that  the  sale  was  made  by  him  in  the 
sense  understood  by  the  parties  entering  into 
the  agreement  with  reference  to  plaintiff 
finding  purchasers.  Several  instructions  are 
criticised  for  not  requiring  proof  of  the  par- 
ticular issue  Involved  by  preponderance  of 
the  evidence.  Each  indicated  upon  whom 
was  the  burden  of  proof,,  and  a  previous 
paragraph  had  stated  that  such  burden  was 
upon  the  plaintiff  to  establish  defendant's  lia- 
bility by  a  preponderance  of  the  evidence. 
We  are  of  the  opinion  that  the  jury  under- 
stood the  degree  of  proof  exacted;  but,  even 
if  this  were  not  so,  the  defendant  cannot 
complain.  In  the  absence  of  a  request  for  a 
more  specific  statement  of  the  law. 

Another  criticism  is  that  the  court  no- 
where advised  in  what  manner  defendant 
must  have  sold  the  land  in  order  to  be- 
come liable.  The  fifteenth  instruction  was, 
in  part,  that:  "If  you  find  that  said  pur- 
chasers went  to  Hand  county,  S.  D.,  by  rea- 
son of  the  introduction  to  Hlltibridle,  and 
for  the  purpose  of  examining  the  lands  which 
the  said  Hlltibridle  had  for  sale,  and  for  the 
purpose  of  dealing  with  him,  and  if  yon  find 
the  said  Hlltibridle  participated  in  the  con- 
duct of  the  business  resulting  in  the  sales, 
then  you  will  find  said  sales  were  made  by 
Hlltibridle  within  tne  terms  and  meaning  of 
the  contract."  This  was  sufficiently  definite. 
It  is  said  that  there  is  no  evidence  con- 
necting the  trip  to  South  Dakota  with  the 
Introduction  by  plaintiff.  This  might  be  in- 
ferable from  the  facts  proven  to  which  at- 
tention liaa  heretofore  been  directed.  One 
Instruction  is  criticised  for  assuming  that 
sales  were  made,  but  there  was  no  contro- 
versy as  to  that  issue.  The  exceptions  to 
the  rulings  on  the  admissibility  of  evidence 
are  not  much  argued,  though  we  have  con> 
sidered  them  and  discovered  no  error. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 


In  re  LINDSAY'S  GUARDIANSHIP. 

MASE  et  al.  v.   MARTIN. 

(Supreme  Court  of  Iowa.    Oct  25,   1006.) 

1.  GUABDIAN    AND     WARD— AOCOURTINQ — BX- 
OtTBES. 

A  guardian  receiving  the  property  of  his 
ward  cannot,  after  the  ward's  death,  relieve 
himself  from  the  duty  of  accounting  therefor 
on  the  application  of  the  ward's  administrator 
for  an  accounting  by  showing  a  contract  tie- 
tween  him  and  heirs  of  the  ward,  whereby  he 
sboald  have  tbe  property  for  supporting  the 
ward ;  the  existence  of  the  contract  not  having 
been  adjudicated,  and  it  not  being  a  matter  of 
adjudication  in  the  guardianship  proceedings. 
[Ed.  Note.— For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Guardian  and  Ward,  U  545-647.] 

2.  Sams— Deteemikation  of  Claims  Aoainst 
Wabd's  Estate. 

On  an  application  by  tbe  administrator  of 
a  deceased  ward  to  require  the  guardian  receiv- 
ing the  property  of  ths  ward  to  account  therefor, 
tbe  question  whether  or  not  there  are  any 
claims  against  the  estate  of  the  ward  cannot 
be  adjudicated. 

3.  Same. 

On  application  by  the  administrator  of 
a  deceased  ward  to  require  the  guardian  re- 
ceiving the  property  of  the  ward  to  account 
therefor,  it  cannot  be  determined  that  it  will 
l>e  necessaiy  in  the  administration  of  the  ward's 
estate  to  return  to  the  guardian  the  money 
found  In  his  hands  as  guardian  by  virtue  of  a 
claim  of  the  guardian  as  an  individual  against 
the  ward's  estate. 

Appeal  from  District  Court  Plymouth 
County;  Wm.  Hutchinson,  Judge. 

See  106  N.  W.  3. 

The  administrator  of  the  estate  of  Andrew 
Lindsay,  deceased,  filed  his  application  in 
tbe  district  court  to  have  James  F.  Mase, 
the  guardian  of  said  Andrew  Lindsay,  who 
had  been  adjudged  of  unsound  mind  some 
time  prior  to  his  decease,  make  and  file  a 
full  and  complete  report  of  his  doings  as 
such  guardian,  a^d  a  statement  and  account 
of  all  money  or  property  of  bis  ward  coming 
into  his  hands  as  such  guardian.  The  guard- 
ian, in  response  to  a  citation,  made  a  state- 
ment of  account,  showing  moneys  of  his  ward 
and  expenses  of  tbe  guardianship  paid  by 
bim,  and  the  balance  of  $4,390.13  on  hand, 
and  in  connection  with  such  statement  plead- 
ed as  a  reason  why  he  should  not  be  re- 
quired to  pay  this  money  over  to  the  admin- 
istrator that  the  only  heirs  of  the  deceased 
were  two  brothers  and  two  sisters,  one  of 
tbe  latter  being  the  wife  of  said  g^uardlan ; 
tbat  said  guardian  and  his  wife  had  cared 
for  the  ward  during  his  lifetime,  giving  him 
the  constant  attention  and  oversight  which 
his  malady  required,  under  an  oral  agree- 
ment between  him  and  his  wife'  and  tbe  oth- 
er heirs  of  the  ward  by  which  he  and  his 
wife  were  to  care  for  and  support  the  ward 
during  his  natural  life,  furnishing  board, 
care,  medical  treatment,  clothing,  washing, 
and  all  the  necessaries  suitable  to  his  state 
and  condition  in  life.  In  consideration  of  the 
promise  on  tbe  part  of  tbe  other  heirs  that 
the  guardian  and  his  wife  should  have  and 


Digitized  by 


Google 


474 


109  NORTHWESTERN  BEPOETBE. 


(Iowa 


be  entitled  to  all  the  property  and  estate  of 
which  the  ward  might  die  seised,  or  to  which 
he  or  his  estate  might  be  entitled;  and  that 
said  other  heirs  would  not  claim  nor  have 
any  Interest  or  right  in  or  to  any  of  such 
estate  of  the  ward  at  his  death,  and  that  such 
estate  upon  the  death  of  the  ward  should  be- 
come the  property  of  said  guardian  and  his 
wife  absolutely.  The  guardian  further  al- 
leged that  there  were  no  debts  of  the  deceas- 
ed, and  no  demands  against  bis  estate,  and 
that  under  the  oral  agreement  said  guardian 
and  his  wife  were  the  only  persona  interested 
In  or  having  any  claims,  rights,  or  demands  In 
or  against  said  estate,  which  had  vested  In 
said  guardian  and  his  wife  under  and  ac- 
cording to  the  terms  and  conditions  of  the 
oral  agreement.  In  this  pleading  the  wife 
of  the  guardian  Joined  in  asking  the  relief 
prayed  for;  and  subsequently  an  amendment 
thereto  was  filed  in  which  James  F.  Mase  as 
an  individual  and  his  wife  asked  that 
the  other  heirs  mentioned  be  brought  Into 
court  and  made  parties  defendant  The  al- 
legations relating  to  the  oral  agreement  under 
which  the  guardian  claimed  that  he  and  blB 
wife  had  become  vested  with  the  entire  es- 
tate of  the  ward  on  his  death  were  stricken 
out  on  a  motion  of  the  administrator,  and  a 
Judgment  was  entered  requiring  the  guardian 
to  pay  over  to  the  administrator  the  money 
of  bis  deceased  ward  remaining  In  his  handis 
as  shown  by  his  report,  and  the  guardian,  as 
guardian  and  as  an  individual,  his  wife 
Joining  with  him,  appeal  from  this  order. 
Affirmed. 

E.  T.  Bedell  and  ZInk  &  Roseberry,  for 
appellants.    Ira  T.  Martin,  for  appellee, 

McCLAIN,  C.  J.  The  contention  of  the 
guardian  as  guardian  and  as  individual,  his 
wife  Joining  with  him,  as  against  the  admin- 
istrator of  bis  deceased  ward's  estate,  is  that 
by  oral  agreement  entered  Into  betweoi  him 
and  his  wife  and  the  other  heirs  of  the  ward 
at  the  time  the  guardianship  was  undertak- 
en by  him  he  and  his  wife  have  become  en- 
titled to  the  entire  fund  In  his  hands  as 
guardian,  and  that  there  is  no  occasion  to 
pay  it  over  to  the  administrator.  But  It  Is 
a  sufficient  answer  to  this  claim  that  there 
has  be«i  no  adjudication  with  reference  to 
this  oral  agreement,  and  that  no  such  adjudi- 
cation can  be  bad  In  the  guardianship  pro- 
ceeding in  which  it  is  attempted  to  interpose 
such  oral  agreement.  The  court  cannot  In 
the  guardianship  proceeding  settle  the  es- 
tate of  the  deceased  ward,  nor  determine  who 
Is  entitled  to  the  proceeds  of  the  estate. 
The  heirs  of  the  deceased  ward  are  not  par- 
ties to  the  guardianship  proceeding,  nor 
do  we  think  it  competent  for  the  court  to 
make  them  parties,  in  order  to  compel  them 
to  litigate  in  such  proceeding  the  question 
as  to  whethfer  any  agreement  was  made  be- 
tween them  and  the  guardian  by  which  on 
the  ward's  death  the  guardian  and  his  wife 
were  to  be  entitled  to  the  estate  of  the  ward. 


That  matter  may,  perhaps  be  determined  In 
the  proceedings  for  administration  of  the 
deceased  ward's  estate,  but  certainly  not 
lu  the  proceeding  to  settle  up  the  guardian- 
ship. 

No  question  Is  made  as  to  the  regularity 
of  the  appointment  of  the  administrator,  but 
the  contention  Is  that,  .as  result  of  the  admin- 
Isti-atlon,  It  win  be  the  duty  of  the  adminis- 
trator to  pay  over  to  the  guardian  as  in- 
dividual and  to  his  wife  all  the  proceeds  of 
the  estate,  and  that  there  are  no  claims 
against  the  estate  which  will  be  payable  out 
of  such  proceeds.  But,  In  the  first  place. 
It  has  not  yet  been  determined,  so  far 
as  appears  by  this  record,  whether  or  not 
there  are  any  claims  against  the  estate,  and 
that  question  cannot  be  adjudicated  In  the 
guardianship  proceeding.  Nor,  as  already 
indicated,  has  there  been  any  adjudication 
that  the  heirs  other  than  the  giiardlan's  wife 
have  transferred  their  prospective  Interests  In 
the  estate  of  the  deceased  ward  to  said  guard- 
ian and  his  wife.  Authorities  are  cited  to 
the  effect  that  the  heirs  may  by  mutual  agree- 
ment settle  the  estate  of  a  deceased  person, 
and  render  administration  unnecessary;  and 
as  applicable  to  proceedings  to  administer 
the  estete  of  a  deceased  person  this  conten- 
tion Is  no  doubt  well  founded.  Douglas  v. 
Albrecht  (Iowa)  106  N.  W.  854;  Granger  v. 
Harrlman  (Minn.)  94  N.  W.  869;  Foote  v. 
Foote  (Mich.)  28  N.  W.  90;  Waterhouse  v. 
Churchill  (Colo.  Sup.)  70  Pac.  678;  Gwinn 
v.  Melvln  (Idaho)  72  Pac.  961;  Succession 
of  Graves,  50  La.  Ann.  435,  23  South.  738. 
Thus  In  Chrlste  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  104  Iowa,  707,  74  N.  W.  607,  It  was  held 
that  after  settlement  by  the  parents  of  an 
Intestate,  who  would  be  entitled  to  the  entire 
proceeds  of  his  estate,  with  the  railroad  com- 
pany against  which  there  was  a  claim  for 
damages  on  account  of  Injuries  received  by 
Intestate,  causing  his  death,  there  wa^  no  oc- 
casion for  the  appointment  of  an  administra- 
tor, and  an  action  could  not  be  maintained 
by  such  administrator  against  the  railroad 
company.  And  It  has  been  held  that.  In 
the  absence  of  administration,  the  persons 
who  would  have  been  entitled  to  the  pro- 
ceeds of  the  estate.  If  such  administration 
had  been  granted,  have  such  interest  in  the 
property  of  deceased  that  they  may  make 
disposition  thereof  which  will  be  effectual 
at  least  as  an  equitable  assignment,  and 
may  perhaps  maintain  an  action  to  recover 
debts  due  to  the  deceased.  Phinny  v.  War- 
ren, 52  Iowa.  332,  1  N.  W.  522,  3  N.  W.  167; 
Wood  V.  Weimar,  104  U.  S.  786,  26  L.  Ed. 
770;  People  v.  Abbott,  105  111.  588;  Angler 
V.  Jones  (Tm.  Civ.  App.)  67  S.  W.  449. 
But  in  general  the  rights  of  claimants  to  the 
property  of  a  deceased  person  are  to  he  de- 
termined through  an  administration  upon 
his  estate,  and  the  heirs  or  other  persons  hav- 
ing interest  In  or  claims  against  the  estate 
cannot  by  their  agreements  bind  the  ad- 
ministrator subsequently  appointed.    Rltehle 
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V.  Barnes,  114  Iowa,  67,  Sfi  N.  W.  48;  StabI 
V.  Brown,  Adm'r,  72  Iowa,  720,  32  N.  W. 
105;  Seery,  Adm'r,  v.  Murray,  107  Iowa,  384, 
77  N.  W.  1058.  It  iB  to  be  borne  In  mind 
tbat  the  alleged  agreement  was  made  be- 
fore the  deatb  of  tbe  ward,  and  therefore  at 
a  time  when  the  rights  of  the  persons  mak- 
ing the  agreement  had  not  become  vested, 
and  cases  relating  to  agreements  t>etween 
heirs  or  next  of  kin  can  have  no  application. 
And  especially  are  these  cases  without  appli- 
cation to  a  proceeding  to  wind  np  a  guardian- 
ship In  which  the  only  question  to  be  de- 
termined Is  the  liability  of  the  guardian 
to  the  estate  of  the  deceased  ward. 

The  general  contention  for  appellants  that 
the  guardian  should  not  be  compelled  to  pay 
over  to  the  administrator  money  which  it 
win  be  necessary  subsequently  in  the  admin- 
istration of  the  estate  for  the  administrator 
to  pay  back  to  the  guardian  as  an  indivldiial 
is  not  sound  In  any  view.  It  cannot  be  deter- 
mined in  the  guardianship  proceeding  that 
it  will  be  necessary  In  an  administration  of 
tbe  estate  to  return  the  money  found  in  the 
bands  of  tbe  guardian  as  guardian  to  blm 
as  an  Individual  claimant  against  the  es- 
tate. It  would  be  wholly  irregular  and  im- 
practicable to  convert  the  proceeding  for  the 
winding  up  of  the  guardianship  Into  a  pro- 
ceeding for  the  administration  and  distribu- 
tion of  the  estate  of  the  deceased  ward.' 

The  action  of  the  trial  court  was  right, 
and  It  la  afSrmed. 


HUOOARD  r.  GLUCOSE   SUGAR  REFIN- 
ING CO. 

(Supreme  Coart  of  Iowa.    Oct.  24,   1906.) 

1.  Mi^BTEK  AND  SnyAKT— INTCBIES— CAtrSX— 
BVIDKNCl!— ADMISSIBILITT. 

Where,  in  an  action  by  a  servant  for  in- 
juries, one  of  plaintiff's  contentions  is  tbat  a 
gas  pipe  which  struck  him  after  tallinK  through 
an  opening;  in  an  upper  floor,  was  dislocated 
from  a  pile  of  bone  dust  on  such  upper  floor 
by  the  action  of  tbe  wind  and  maclilnery  on  the 
building,  evidence  is  admissible  as  to  the  action 
of  the  wind  and  machinery  upon  tbe  building 
and  objects  on  such  floor,  though  at  the  time 
of  the  accident,  the  machinery  was  not  in  mo- 
tion nor  was  tbe  wind  blowing. 

2.  BVIDENOK  —  RF8tTI,T8    OF    EXPEKIMBNTS  — 

DiscBETioif  OF  Trial  Cotjbt. 

The  refusal  of  testimony  by  defendant  to 
show  the  result  of  experiments  as  to  the  effect 
of  vibrations  upon  a  pile  of  bone  dust  and  a 
piece  of  iron  pipe  was  not  an  abuse  of  the  trial 
court's  discretion. 

[Ed.   Note.— For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  430.] 

3.  Mastsb  and  Sebvant— Inxuribs  to  Serv- 
ant—Assukption  OF  Risk— Pbouisk  to  Re- 
pair—Evidence. 

Where,  in  an  action  by  a  sei-rant  for  In- 
juries, plaintiff,  to  rebut  a  contention  of  as- 
sumed risk,  claims  a  promise  of  the  emi}lo>er 
to  repair  a  defect  in  the  premises,  plaintiff's 
testimony  that  he  relied  on  such  a  promise  is 
admissible. 

4.  Sai£e — Condition  or  Premises. 

In  an  action  by  a  servant  for  injuries  al- 
leged to  have  been  sustained  by  an  object  fall- 


ing through  an  opening  In  an  upper  floor,  and 
striking  him  after  being  dislodged  from  a  pile 
of  bone  dust  lying  near  such  opening,  testi- 
mony of  plaintiff  as  to  the  condition  of  things 
on  the  upper  floor  jnst  before  he  made  com 
plaint  to  defendant,  which  was  nine  days  be* 
fore  the  accident,  and  also  as  to  conditions 
four  days  later,  and  of  other  witnesses  as  to 
conditions  l>efore  the  injury,  is  admissible. 

[Ed.   Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §  916.] 

5.  Sake  —  CoNTBiBXTTOBT    Nboliqenok— In- 
DEFiNrrE  Question. 

Plaintiff  was  injured  while  retumine  from 
a  water  closet ;  the  path  from  wliich  be  claimed 
to  be  dangerous.  Another  accessible  closet  was 
claimed  to  be  choked  up.  A  witness  testifi»i| 
that  he  knew  nothing  as  to  the  condition  of 
tbe  other  closet  on  the  day  of  the  accident 
Held,  that  a  response  was  properly  refused 
to  the  question  as  to  whether  he  saw  any  one 
go  to  such  other  closet  "on  or  before"  tlie  ttey  of 
the  accident 

6.  SaUE— GONTBIBDTOBT     NBGUGKHCB— WHAT 

Constitutes. 

Reasonable  care  In  selecting  his  path  is 
all  that  can  be  required  of  a  servant  while  on 
a  necessary  errand,  leading  by  a  dangerous 
place  al>out  the  premises. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  »S  727-736.] 

7.  Same  —  Instructions  —  Assumption    of 
Risk— Request. 

In  a  servant's  action  for  injuries  caused 
by  defective  premises,  defendant's  plea  relied 
upon  an  assumption  of  risk  of  the  alleged  de- 
fect and  no  instruction  was  requested  as  to 
the  assumi>tlon  of  ordinary  risk)<.  Held,  that 
no  instruction  as  to  the  assumption  of  ordinary 
risks  need  be  given  lieyond  instructions  re- 
quiring defendant  to  provide  a  safe  place  to 
work,  and  throwing  upon  plaintiff  tbe  burden  of 
proving  defendant^  negligence,  and  an  unsafe 
condition  of  the  premises. 

[EjA.  Note.— For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  (8  1168-1172.J 

8.  Same— Complaint  to  Employes. 

An  instruction  requiring  a  complaint  by 
the  employ^  as  to  the  danger  o(  tbe  premises 
to  consist  of  an  objection  thereto  "on  his  own 
liehalf,  and  as  dangerous,"  is  not  open  to  the 
objection  that  it  does  not  confine  the  complaint 
to  one  with  reference  to  the  enipioyd's  work 
and  danger. 

9.  Same— Employer's  Promise. 

Since  the  instruction  confined  the  com- 
plaint to  one  on  behalf  of  plaintiff,  it  was  not 
open  to  the  objection  that  the  promise  to  plain- 
tiff to  remedy  the  defect,  afterwards  required 
by  the  instruction,  was  not  required  to  be  a 
promise  for  plaintiff's  benefit,  though  such  con- 
dition was  not  expressly  stated  in  tbe  instruc- 
tion. 

10.  Same— Sufficiency   of   Complaint, 

An  employe's  complaint  of  dangerous  prem- 
ises which  plainly  conveys  the  idea  that  the  de- 
fect exists  and  that  the  employe  desires  Its  re- 
moval, is  sufficient  to  preclude  an  assumption 
of  the  risk. 

[Ed.  Note.— For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  i  636.] 

11.  Same — Promise  to  Remedy— Sufficiency, 
An  employer's  promise  to  remedy  defective 

premises  need  not  he  express  to  preclude  an 
employe's  assumption  of  risk,  but  may  be  im- 
plied from  what  is  said  when  complaint  is  made. 
[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  639,  640.] 

12.  Same  —  Instructions  —  Contributory 
Neoliqence— Definition. 

An  instruction  in  an  action  by  a  servant 
for  personal  injuries  that  he  could  not  recover 
if  "guilty  of  any  negligence  that  directly  con- 
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tribated  to  his  InJnrT,"  citing  also  examples  of 
contributory  negligence,  when  taken  in  con- 
nection with  a  definition  of  negligence  in  other 
InstructlonB,  la  not  erroneoua,  aa  failing  to  fnr- 
niah  a  standard  for  the  jury. 

13.  Dauages  —  Pebsonai.   InjT7BiE»— Fnrtnuc 
Stjttebiwo — Cebtaintt. 

Reasonable,  rather  than  absolute,  certainty 
of  future  pain  and  anguish  is  all  that  is  requir- 
ed to  justify  damages  therefor. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Damages,  H  69,  505-607.] 

14.  Same— IlTSTBUCTTOKS. 

An  instruction  in  a  personal  Injury  action 
that  "if  you  find  he  will  suffer  •  •  •  in  the 
future,  you  may  allow  him  therefor,"  is  too 
favorable  to  defendant,  as  requiring  absolute 
certainty  of  the  futnre  suffering. 

[Ed.  Note. — For  cases  in  point,  see  toI.  15, 
Cent  Dig.  Damages,  S  552.] 
16.  Sams— Gehsbai.  Rule. 

Damages  can  be  recovered  for  future  pain 
and  anguish. 

[Ed.  Note.— For  cases  in   point,  see  vol.  15, 
Cent.  Dig.  Damages,  S9  69,  233-236.] 

16.  Masteb   and   Sebvart— Pekbonal  Inju- 
BiE»— Safety  ot  Peemibes— Feixow  Sebv- 

ANTS. 

Negligence  of  co-«nployi8  In  failing  to  com- 
ply  with  the  master's  instmctlon  to  keep  a  floor 
free  from  loose  articles,  does  not  release  the 
master  from  bis  liability  for  an  injury  resulting 
from  a  loose  article  falling  through  an  anpro- 
tected  opening  in  the  floor  upon  an  employs 
below. 

[Ed.  Note.— For  eases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  i{  466-465.] 

17.  Same  —  Irstbuctionb— Evioxncs— Sum- 

CIBNCT. 

Where,  in  an  action  by  a  servant  for  In- 
juries caused  by  an  object  falling  upon  him 
from  an  unguaraed  opening  in  an  upper  floor, 
there  is  no  evidence  of  rules  and  regulations 
as  to  the  keeping  of  such  floor  free  from  loose 
articles,  no  instruction  need  be  given  on  tlie 
effect  of  the  negligence  of  fellow  servants  in 
failing  to  obey  such  rules. 

18.  Samb— Catjse    ot    Accident^— Contbamo- 
TOBT  THEOBiEa— Evidence— SufHciENCT. 

In  a  personal  injury  action  by  a  servant, 
evidence  held  suflScient  either  under  or  aside 
from  the  maxim  "res  ipsa  loquitur"  to  take 
to  the  jury  plaintiff's  contention  that  the  un- 
seen blow  causing  the  injury  came  from  an 
Iron  pipe  accidentally  dislodged  from  refuse  on 
an  upper  floor,  and  falling  thence  through  an 
opening  upon  him  below,  rather  than  from  an 
nnseen  assailant  or  an  accidental  fall. 

19.  Sauk  —  Sar     Pbemibes  —  CoNOUBBiRa 
Causes— Nrouobnci!  of  Othvbs. 

Where  a  master  has  been  negligent  in  fall- 
ing to  guard  against  the  liability  of  loose  ob- 
jects failing  through  an  unprotected  opening 
in  an  upper  floor  upon  employes  below,  it  will 
not  be  released  from  liability  for  an  accident 
so  happening,  though  others  negligently  loos- 
ened ute  object  from  Its  resting  place. 

[Ed.   Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  K  526-534.] 

20.  Same— CoNTBiBTJTOBT    Nboliobncb— Evi- 
dence— SUFFICIENCT. 

An  employ^  having  gone  to  a  water  closet 
on  the  premises  in  necessary  haste,  returned 
by  the  same  path,  which  ran  under  an  unguard- 
ed opening  in  an  upper  floor,  near  which  refuse 
was  lyin^.  The  employ'6  had  complained  of 
such  opening  nine  days  before  the  accident;  but 
four  days  later  he  noticed  lumber  piled  near 
the  opening  with  which  to  make  a  railing. 
There  was  another  path  from  the  water  closet 
but  it  was  obstructed  and  difficult.  Held  in- 
sufficient to  show  contributory  negligence  as  a 
matter  of  law  precluding  recovery  for  an  in- 


jnnr  occasioned  by  an  object  falling  throagb 
such  opening. 

21.  Sake  —  AssuvPTioN  or  Risk  — Unsafb 
Pbeuisbb  —  C0MPI.AIRT  —  StnrFiciEHOT  — To 
Wnoif  Made. 

A  complaint  of  an  employs  as  to  the  un- 
safe condition  of  an  opening  through  which 
objects  might  fall  upon  those  below  is  properly 
made  to  a  night  superintendent  who  had  charge 
when  the  other  superintendents  were  away,  and 
who  had  under  him  foremen  controlling  from 
850  to  400  men. 

[Ed.  Note.— For  cases  In  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  I  637.] 

22.  Same— REnsENcs  to  Complairaht— Bvi-        ' 

DBNCB— SUFFICnBNCT. 

In  a  personal  injury  action  by  an  employ S,  ' 
plaintiff  testified  that  noticing  that  a  prior 
complaint  to  a  foreman  as  to  the  safety  of  the  ' 
premises  had  not  been  recognised,  and  that  the 
place  was  not  fixed,  he  "reported  to  the  super- 
intendent." By  the  prior  complaint  it  ap- 
peared that  both  the  plaintiff  and  the  foreman 
understood  that  the  danger  had  reference  to 
plaintiff.  Held  sufficient  in  the  absence  of  con- 
tradictory evidence,  and  either  with  or  without 
the  reference  to  the  earlier  complaint,  to  jus- 
tify a  finding  that  the  complaint  to  the  super- 
intendent was  on  plaintiff's  own  behalf. 

23.  Sake— Pbomisb  to  Bekedt— SuFriuuircr, 
A  promise  of  a  master  in  resjionse  t6  a 

complaint  as  to  unsafe  premises  "that  he  would 
see  to  it  and  have  it  fixed"  is  sufficient  to  do 
away  with  the  employe's  assumption  of  the 
risk. 

[EM.  Note.— For  eases  In  point  see  voL  34, 
Cent  Dig.  Master  and  Servant  I  639.] 

24.  Sake  —  Rbassukption  ov  Risk  —  Evi- 
dence—Sutficibnct. 

An  employs  was  assured  November  5th  that 
an  unguarded  hole  on  an  upper  floor,  through 
which  loose  objects  might  fall  on  the  path  to 
the  water  closet  below,  would  be  remedied. 
On  November  9th  he  saw  lumber  piled  near  the 
hole  with  which  to  make  the  repairs.  On  No- 
vember 14th  he  was  struck  by  a  falling  object 
while  on  such  path.  Held  insufficient  to  show 
a  reassumptlon  of  the  risk,  as  a  matter  of  law. 
[Ed.  Note.— For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  683,  641- 
647.] 

25.  Dakaoes  —  Pebsorai.   Irjitbies— Pebka.- 

NENCE. 

A  vigorous  man,  27  years  of  age,  and  earn- 
ing $1,100  per  year,  as  the  result  <rf  a  negll- 
gent  injury  was  paralyzed  from  the  smaU  of 
is  back  to  his  toes;  his  bladder  and  dncta  lead- 
ing therefrom  were  so  injured  that  he  could 
not  control  his  urine;  his  bowels  were  at  times 
uncontrollable,  and  at  others  could  only  be 
moved  by  injection;  he  could  not  dress  or  un- 
dress ;  he  lost  all  sexual  iMWer ;  and  he  endured 
pain  with  every  movement,  and  would  require 
constant  nursing  during  the  remainder  of  his 
life.  At  the  time  of  the  trial  he  bad  expended 
over  $200  in  doctor  bills,  and  a  jury  on  a  for- 
mer trial  had  given  him  a  large  verdict  Hdd, 
that  a  verdict  of  $32,916  was  not  excessive. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Damages,  88  372-396.] 

Appeal  from  District  Court,  Scott  County; 
A.  J.  House,  Judge. 

Action  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  while  In  defendant's  em- 
ploy due  to  the  fall  of  a  piece  of  gas  pipe 
from  an  upper  story  of  defendant's  building 
upon  him.  There  was  a  trial  f  a  Jury 
resulting  in  a  verdict  and  judgment  for 
plaintiff  In  the  sum  of  $32,910,  and  defendant 
appeals.    Afllrmed. 
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O.  W.  Kretzlnger,  Murphy  ft  Susemlbl,  and 
Cook  ft  Dodge,  for  appellant  Ely  ft  Bush 
and  H.  J.  Wade,  (or  appellee. 

OEEMKR,  J.  That  plaintiff  received  very 
serious  and  {lermanent  Injuries  resulting 
from  the  fall  of  the  piece  of  gas  pipe  upon 
him  while  he  was  engaged  In  defendant's  em- 
ployment, producing  practically  complete 
paralysis  of  the  lower  half  of  his  body,  la 
virtually  conceded,  or  at  least  established  by 
tbe  verdict  of  the  Jury  upon  BUfflclent  evi- 
dence. Various  mllngs  made  by  tbe  court 
during  the  trial  of  the  case  t>elow  are  com- 
plained of,  and  It  is  also  strenuously  argued 
tliat  the  verdict  has  no  support  In  the  evi- 
dence, was  the  result  of  passion  or  prejudice, 
and  that  considering  the  whole  record  no 
Judgment  could  legally  be  rendered  against 
tbe  defendant.  We  find  something  like  24 
assignments  of  oror  In  defendant's  argu- 
ment, tbe  more  Important  and  controlling  of 
wblcb.  we  shall  consider  during  the  course  of 
this  opinion.  Claimed  errors  committed  dur- 
ing the  trial  will  first  be  considered.  To  this 
eud  a  short  statement  of  the  facts  relied  upon 
by  the  plaintiff  will  be  necessary. 

In  appellant's  plant  there  were  three  or 
more  buildings:  One,  the  machine  shop.  In 
which  was  plaintiff's  headquarters;  another, 
what  Is  called  the  "boneblack  building,"  or 
"bone  home,"  150  or  175  feet  from  the  ma- 
chine shop ;  and  the  third,  the  refinery  build- 
ing, between  the  machine  shop  and  the  bone- 
black  building.  Plaintiff  received  ills  in- 
juries In  the  boneblack  building.  He  had 
been  in  aefendanfg  employ  for  something 
like  two  years,  but,  on  account  of  injuries  or 
illness,  had  been  off  duty  from  September 
8th  until  October  18th  of  tbe  year  1903. 
Plaintiff  was  employed  as  a  machinist,  and, 
at  the  time  he  received  his  Injuries,  was 
what  was  called  "night  machinist,"  com- 
pelled to  go  wherever  directed  by  the  superin- 
tendent, for  the  purpose  of  watching  and  re- 
porting the  condition  of  the  machinery,  and 
repairing  or  directing  the  repairs  thereof. 
Tbe  "bone  house,"  as  it  Is  called,  bad  at 
least  four  floors,  and  in  tbe  basement  thereof 
was  a  water  closet  for  the  use  of  employes. 
And  nearly  over  this  closet,  directly  over  the 
pathway  leading  thereto,  and  In  tbe  first 
fioor,  was  a  hole  or  opening  14  or  16x24 
or  26  feet  There  was  no  second  floor  in 
the  building,  but  in  the  third  floor,  and  al- 
most directly  over  the  hole  in  the  first  fioor, 
was  another  opening  almost  as  large  as  In 
tbe  one  in  the  first  There  was  no  corres- 
ponding opening  in  tbe  fourth,  or  other 
higher  fioors.  Upon  the  third  fioor,  and 
close  to  this  hole  or  opening,  was  a  pile  of 
ground  bone,  pieces  of  pipe  belting,  and 
other  rubbish.  While  there  was  a  necessity 
of  these  openings,  for  the  purpose  of  install- 
ing machinery,  that  neceesity  in  no  matter 
presented  or  interfered  with  the  protection  or 
guarding  of  the  openings  in  carrying  on  the 
work  at  band.    There  was  also  a  closet  on 


the  first  floor  of  the  refinery  building,  bat  It 
was  choked  up  and  out  of  working  order,  and 
there  was  a  closet  in  that  building  on  the 
second  or  third  fioor ;  but  there  was  no  closet 
In  the  machine  shop.  On  the  night  of  No- 
vember 14,  1903,  plaintiff  was  working  npon 
what  are  called  "steep  pans,"  on  the  first 
floor  of  the  refinery  building,  and,  while  en- 
gaged In  that  work,  was  called  to  a  closet 
three  times  during  the  evening,  he  having 
taken  a  physic  some  time  before.  On  the 
last  trip  he  went  to  the  closet  on  the  first 
fioor  of  the  refinery  building,  and  finding  it 
locked,  started  for  the  "bone  house,"  and, 
as  he  says  "hustled  too,"  passing  in  on  the 
first  fioor  going  from  that  to  the  basement 
and  thence  to  the  water  closet  In  the  comer 
of  that  building,  following  what  Is  claimed 
to  hare  been  the  usual  path  to  that  utility. 
While  returning  from  the  closet  following 
this  claimed  usual  path,  he  was  struck  in  the 
back  by  some  hard  substance,  resulting  In 
the  injuries  of  which  he  complains.  It  is  said 
that  this  hard  substance  was  an  iron  gas  or 
water  pipe  about  3  Inches  In  diameter  and  12 
Inches  long,  and  that  it  fell  from  the  third 
story  of  the  building  through  the  opening 
in  that  floor  and  the  opening  In  the  first 
floor.  The  negligence  charged  is  leaving  the 
openings  In  the  floors  without  proper  guards 
or  barricades  to  prevent  objects  falling 
through  the  same.  It  is  also  claimed  that 
the  piece  of  iron  pipe  came  from  the  third 
story  of  the  building  by  reason  of  these  open- 
ings, and  of  tbe  failure  to  supply  a  guard. 
Defendant's  answer  was  a  general  denial  and 
also  a  plea  of  assumption  of  risk  due  to 
plaintiff's  knowledge  of  the  condition  of  tbe 
premises  and  of  the  openings  In  the  floors. 
To  this  plaintiff  replied  that  he  had  com- 
plained to  defendant  of  the  dangerous  condi- 
tion of  the  premises,  and  was  promised  and 
assured  that  the  same  would  be  remedied. 
The  action  is  manifestly  predicated  upon  the 
thought  that  defendant  did  not  furnish  plain- 
tiff and  its  other  employes  a  safe  place  to 
work. 

One  of  the  theories  of  the  plaintiff  was 
that  the  piece  of  pipe  was  in  or  upon  a  pile 
of  bone  dust  upon  tbe  third  floor,  and  that 
through  the  vibration  of  the  building  by 
wind,  or  the  operation  of  the  machinery,  it 
was  gradually  moved  toward  the  opening  in 
the  fioor,  and  fell  through,  and  it  asked,  va- 
rious witnesses  as  to  the  effect  of  the  wind 
and  of  the  operation  of  machinery  upon  the 
building  and  upon  objects  upon  the  floor  of 
the  third  story.  This  was  legitimate  testi- 
mony, although  there  was  no  evidence  that 
the  plant  was  running  that  evening,  or  that 
there  was  any  wind  blowing.  Rules  of  evi- 
dence are  said  to  be  based  upon  logic,  and. 
If  that  be  true,  this  testimony  was  clearly 
admissible  in  support  of  plalntifTs  theory. 
While  the  wind  may  not  have  been  blowing 
or  the  machinery  running  at  the  exact  time 
the  pipe  fell,  its  effect  upon  objects  upon  the 
floor  at  other  times  was  perfectly  proper. 
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It  may  have  caused  the  pipe  to  roll  too  close 
to  the  edge  of  the  opening,  so  that  It  fell  by 
reason  of  the  crushing  down"  or  removal  of 
some  small  obstacle  which  held  it  temporar- 
ily. At  any  rate,  this  was  proper  evidence 
for  the  jury.  It  seems  that  defendant  made 
some  tests  as  to  the  effects  of  vibrations  up- 
on a  pile  of  bone  dust  and  a  piece  of  iron 
pipe  for  the  purpose  of  showing  that  the  pipe 
did  not  fall  in  the  manner  claimed.  It  of- 
fered to  show  the  results  of  these  tests,  but 
•was  not  permitted  to  do  so.  There  was  no 
ebuse  of  discretion  here.  Such  testimony 
which  has  been  called  experimental  or  de- 
monstrative is  not  universally  admitted.  The 
matter  of  its  admission  rests  very  largely 
in  the  discretion  of  the  trial  court  Homan 
V.  Franklin  County,  98  Iowa,  692,  68  N.  W. 
659 ;  People  v.  Woon  Tuck  Wo,  120  Oal.  294, 
52  Pac.  833.  The  trial  court  may  well  have 
found  in  this  case  that  the  exx>eriment  was 
too  uncertain  and  inconclusive  to  Justify 
the  result  thereof  being  admitted  in  evidence. 
R.  R.  Co.  V.  Mugg  (Ind.  Sup.)  81  N.  E.  564; 
McMnrrin  vl  Rlgby,  80  Iowa,  322,  45  N.  W. 
877;  Com.  v.  Allen,  128  Mass.  46,  36  Am. 
Rep.  356;  Ldbby  v.  Scherman,  146  111.  640, 
34  N.  H.  801,  37  Am.  St  Rep.  191.  The  con- 
ditions manifestly  could  not  be  accurately 
reproduced.  Plaintiff  was  asked  if  he  relied 
upon  the  claimed  promise  to  repair  and  was 
permitted  over  defendant's  objections,  to  an- 
swer that  be  did.  The  ruling  was  manifestly 
correct.  This  was  a  question  of  fact  which 
could  be  proved  in  no  other  way.  It  was 
rot,  as  defendant  contends,  the  very  issue 
upon  which  the  Jury  was  to  pass,  but  If  it 
were,  the  testimony  was  clearly  admissible. 
Boddy  V.  Henry,  118  Iowa,  462,  85  N.  W.  771 ; 
Taylor  v.  Star  Coal  Co.,  110  Iowa,  40,  81  N. 
W.  249.  Plaintiff  testified  as  to  the  condi- 
tion of  things  on  the  third  floor,  shortly  be- 
fore be  says  that  he  complained  to  defend- 
ant's agent,  and  of  the  situation  about  five 
days  before  he  was  hurt  Other  witnesses 
were  also  permitted  to  testify  as  to  condi- 
tions before  the  Injury.  Under  the  record 
this  testimony  was  clearly  competent  A 
witness  was  asked  as  to  whether  he  saw 
any  one  go  to  the  closet  on  the  first  floor  of 
the  refinery  building  on  or  before  November 
14,  1903.  This  was  objected  to,  and  the  ob- 
jection sustained.  The  ruling  was  right  tie- 
cause  Indefinite  as  to  time,  if  for  no  other 
reason.  The  witness  further  testified  that 
be  knew  nothing  of  its  ccmdltlon  on  the  day 
of  the  accident  There  was  no  prejudicial 
error  in  rulings  on  evidence. 

2.  We  come  now  to  tl>e  instructions.  Eive 
of  those  given  are  complained  of;  and,  of 
those  refused,  error  is  assigned  as  to  but  one. 

The  first  instruction  complained  of  related 
to  plaintlfTs  duty  to  take  another  route  In 
returning  from  the  water  closet,  and  left 
it  to  the  jury  to  say  whether,  under  all  the 
circumstances,  in  the  exercise  of  reasonable 
care  and  prudence,  he  should  have  selected 
another  route,  concluding  with  tlie  statement 


that,  if  the  Jury  found  he  should  have  taken 
another  one,  then  he  could  not  recover.  The 
instruction  was  clearly  correct  in  so  far  as 
it  went;  and  defendant  has  no  cause  for 
complaint  Nothing  said  in  ParkhlU  v. 
Brighton,  61  Iowa,  103,  15  N.  W.  863,  or 
Hartman  v.  Muscatine,  70  Iowa,  611,  30  N. 
W.  859,  runs  counter  to  this.  As  we  under- 
stand appellant,  the  contention  here  is  not 
tliat  the  Instruction  abstractly  considered  is 
wrong;  but  that,  under  the  facts,  plaintiff 
was  as  a  matter  of  law  guilty  of  contributory 
negligence. 

The  twenty-flrst  instruction  relates  to  as- 
sumption of  risk  and  complaint,  and  promise 
of  repair.  It  is  contended  that  the  court 
did  not  properly  distinguish  between  those 
ordinary  risks  Incident  to  the  employment 
and  the  assumption  of  risk  growing  out  of 
def aidant's  negligence.  True,  thwe  Is  such 
a  distinction ;  but  as  to  the  former,  the  doc- 
trine of  complaint  and  promise  to  repair  has 
no  application.  The  Instruction  complained 
of  has  no  reference  to  this,  but  to  assumption 
of  the  risk  Incident  to  defendant's  negligence. 
So  construed,  there  was  no  error.  More- 
over, defendant's  answer  was  a  plea,  not 
that  the  risk  was  one  of  the  Incidents  of 
plaintiff's  employment,  but  that  be  assumed 
the  risk  growing  out  of  the  dangerous  and 
defective  condition  of  the  premises.  Further 
it  is  said  that  the  instruction  cast  the  bur- 
den of  proof  upon  defendant  to  show  that 
plaintiff  assumed  the  risk  incident  to  his 
employment  But  this  is  not  so.  Indeed  this 
Instruction  does  not  cast  the  burden  upon  de- 
fendant to  show  that  plaintiff  assumed  the 
risk  of  defendant's  negligence.  Nothing  is 
said  in  the  instruction  regarding  the  burden 
of  proof.  Other  Instructions  placed  upon 
plaintiff  the  burden  of  proving  defendant's 
negligence  and  that  the  premises  were  not 
in  a  reasonably  safe  condition  at  the  time 
plaintiff  received  his  injuries.  Defendant 
asked  no  instructions  regarding  assumption 
of  the  risk  of  ordinary  dangers,  and  Is  In 
no  position  to  complain.  The  court  did  In- 
struct, as  to  defendant's  duty,  to  provide 
a  reasonably  safe  place  to  work;  and.  Id 
the  absence  of  request  for  an  Instruction 
relating  to  assumption  of  risk  of  ordinary 
dangers,  there  was  no  error.  As  said  in 
Sankey  v.  R.  R.,  118  Iowa,  89,  91  N.  W.  820: 
"Assumption  of  risk  by  virtue  of  the  em- 
ployment Inheres  In  plaintiff's  case,  and  Is 
generally  sufficiently  covered  by  the  Instruc- 
tions relating  to  the  question  of  defendant's 
negligence."  This  is  especially  true  where  no 
specific  requests  are  made. 

One  of  the  instructions  with  reference  to 
complaint  and  promise  to  repair  reads  as 
follows:  "(22)  The  plaintiff  claims  that  on 
November  9,  1903,  he  complained  to  James 
Schon,  the  night  superintendent  of  the  de- 
fendant company,  of  the  unguarded  condition 
of  the  opening  in  such  third  floor,  and  that 
be  promised  to  remedy  or  fix  It  If  you  find 
that  plaintiff,  on  or  about  such  tlm^  called 
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the  attention  of  said  Schon,  as  an  officer  of 
eald  defendant,  to  tbe  ungnarded  condition  of 
said  floor,  and,  In  so  doing,  gave  the  said 
Schon  to  reasonably  understand  that  he  ob- 
jected thereto,  on  bis  own  behalf,  and  as 
dangerous;  and  find  that  the  said  Schon, 
as  such  superintendent,  promised  or  gaye 
plaintiff  to  reasonably  understand  that  such 
defective  conditions  would  be  remedied,  then 
snch  a  complaint  and  promise  to  repair.  If 
so  established,  would  be  sufficient  within  the 
meaning  of  the  law  as  to  such  condition 
BO  complained  of  to  suspend  the  waiver  of 
rlfOE  on  the  plaintiff's  part  otherwise  arising 
if  no  such  complaint  and  promise  were 
made.  The  plaintiff  claims  that  he  also  so 
notified  one  Maker  in  September,  1003;  but 
you  should  not  take  such  claim  Into  con- 
sideration In  determining  the  above-mention- 
ed questions,  by  reason  of  the  remoteness  of 
the  time  thereof." 

The  exact  complaint  made  of  this  is  that 
it  is  Incorrect  as  an  abstract  proposition  of 
law,  In  that  such  complaint  and  promise  must 
be  more  specific  than  the  instruction  requires. 
It  is  said  that  the  complaint  must  be  with 
exact  reference  to  the  employe's  work  and 
comprehend  liis  danger,  and  not  danger  to 
another,  or  others;  and  that  the  promise 
to  repair  must  be  definite  and  for  the  benefit 
of  the  employ^.  It  will  be  noted  that  the 
instruction  confines  the  complaint  to  one 
made  on  behalf  of  the  employ^,  so  that  this 
part  of  defendant's  insistence  is  fully  met. 
If,  then,  tbe  complaint  was  on  bis  own  be- 
half, It  must  necessarily  follow  that  the 
promise  to  repair,  if  one  was  then  made, 
must  have  been  In  answer  to  tbe  complaint, 
and  for  tbe  benefit  of  the  employs — at  least 
he  wonld  be  Justified  in  such  circumstances 
In  relying  upon  It.  Whether  or  not  there 
was  sufficient  evidence  to  Justify  sacb  In- 
struction is  another  matter,  which  will  here- 
after be  considered.  We  have  many  times 
held  that  the  complaint  need  not  be  a  formal 
one.  Any  notice,  so  long  as  It  plainly  con- 
veys to  the  master  the  Idea  that  the  defect 
exists,  and  that  the  employ^  desires  its  re- 
moval. Is  sufficient.  Kroy  v.  Railroad,  32  Io- 
wa, 365 ;  Stoutenburgh  v.  Dow,  82  Iowa,  179, 
47  N.  W.  1039 ;  Pleart  v.  Railroad.  82  Iowa, 
148.  47  N.  W.  1017.  Again  the  promise  to 
repair  need  not  be  express — it  may  be  an 
implied  one,  from  what  Is  said  at  the  time 
complaint  is  made.  See  the  Stoutenburgh 
CfLse,  supra.  This  is  the  reasonable  and  hu- 
mane rule  as  between  master  and  servant, 
plainly  demanded  on  account  of  the  depend- 
ent condition  of  employ^,  and,  were  th^e  no 
authority  for  tbe  rules  above  stated,  we 
should  not  hesitate  to   adopt  them. 

One  of  the  Instructions  with  reference  to 
contribntory  negligence  reads  in  this  wise: 
"(18)  Although  you  find  the  plaintiff  was 
Iqjnred  as  alleged,  and  through  the  negli- 
gence of  defendant,  still,  unless  yon  find  he 
was  not  guilty  of  any  negligence  that  di- 
rectly contributed  to  his  Injury,  he  cannot 


recover.  By  contributory  negligence  Is  meant 
such  negligence  or  want  of  reasonable  care 
on  the  part  of  the  plaintiff  as  was  a  co- 
operating cause,  and  was  directly  Instrnment- 
al  in  causing  or  bringing  the  Injuries  In 
question  upon  him,  and  may  consist  in  his 
voluntarily  and  unnecessarily  exposing  him- 
self to  the  danger,  or  in  falling  to  avoid  dan- 
ger when  the  danger  is  known  to  him,  or  when, 
by  the  exercise  of  reasonable  care  and  pru- 
dence on  his  part,  be  would  have  discovered 
the  danger  In  time  to  have  avoided  It  It 
follows  from  this  that,  although  defendant 
may  have  been  negligent  at  the  time,  yet  if 
plaintiff,  through  his  own  negligence,  direct- 
ly contributed  to  his  injury,  he  cannot  re- 
cover." 

It  is  argued  that  this  furnishes  no  standard 
for  the  jury  to  follow.  It  does  say  that  the 
Jury  must  find  that  plaintiff  was  not  guilty 
of  any  negligence  that  directly  contributed 
to  his  injury.  In  other  Instructions  negli- 
gence was  properly  defined  and  the  correct 
standard  given,  and  there  was  no  need  for 
repeating  this  whenever  the  term  was  used. 
All  the  Instructions  should  be  considered 
together,  and,  when  tbls  Is  done,  there  was 
no  error. 

In  the  Instruction  relating  to  the  measure 
of  damages  is  found  this,  "If  you  find  he  will 
suffer  pain  and  anguish  by  reason  of  said 
injury  In  the  future,  yon  may  allow  him 
therefor."  Tbls  was  more  favorable  to  de- 
fendant than  it  was  entitled  to.  All  that 
plaintiff  was  reqnired  to  prove  was,  not  ab- 
solute certainty  of  future  pain,  etc.,  but  rea- 
sonable certainty  of  such  an  event  Under 
the  Instruction  the  Jury  was  not  permitted 
to  consider  the  matter  unless  It  found  that 
plaintiff  would  suffer  In  the  future.  In  other 
words,  absolute  certainty  was  reqnired.  See 
Bailey  v.  Town  of  Centervllle,  108  Iowa,  20, 
78  N.  W.  831.  Further,  It  is  argued  that 
damages  cannot  be  received  for  future  pain 
and  anguish.  That  is  not  the  rule  In  this 
state.  Ferguson  v.  County,  57  Iowa,  801,  10 
N.  W.  906;  Jordan  v.  R.  B.,  124  Iowa,  17T, 
99  N.  W.  693,  and  others  of  the  more  recent 
cases  from  this  court,  which  may  easily  be 
found.  Further,  It  is  contended  that  there 
was  no  evidence  to  Justify  such  an  Instruc- 
tion ;  but  this  is  manifestly  untenable. 

Defendant  asked  this  instruction:  "(3) 
Tbe  court  instructs  the  Jury  that  If  you  be- 
lieve from  the  evidence  that,  at  the  time, 
and  before  the  happening  of  the  accident  in 
question,  the  defendant  had  In  force  cer- 
tain rules  and  regulations  for  the  govern- 
ment of  its  employes,  which  rules  and  reg- 
ulations reqnired  its  employes  to  keep  the 
floors  of  tbe  boneblack  building,  Including 
the  third  floor  thereof,  clean  and  free  from 
all  loose  articles  and  materials,  Including 
pipes,  etc.,  and  that  these  rules  and  regula- 
tions were  violated  by  the  fellow  servants 
of  plaintiff,  and,  in  consequence  thereof,  a 
certain  pipe  fell  through  the  opening  of  the 
third  floor  of  tbe  boneblack  building,  and 
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struck  and  Injured  plalntlfl,  tben  the  de- 
fendant is  not  liable  in  this  case,  and  your 
rerdlct  ebould  be  for  tlie  defendant" 

Complaint  is  made  of  the  court's  refusal 
to  giTe  it  As  applied  to  the  facts  of  this 
case,  the  instruction  was  properly  refused. 
The  duty  of  the  master  to  furnish  the  serv- 
ant a  safe  place  to  work  cannot  be  delegated, 
and  the  rules  as  to  fellow  servants  does  not 
apply.  This  Is  so  fundamental  as  to  need  no 
citation  of  authority  In  its  support  More- 
over, there  was  no  evidence  of  any  rules  and 
regulations  adopted  by  defendant,  such  as 
are  referred  to  In  the  Instructions. 

S.  The  other  questions  aside  from  tlie  size 
of  the  verdict  have  reference  to,  and  are  to 
be  determined  from  a  consideration  of,  the 
testimony.  The  fundamental  proposition 
presented  Is  that  plaintiff's  case  is  bottomed 
upon  conjecture  and  surmise  rather  than 
proved  facts  and  circumstances.  The  mat- 
ter is  fully  presented  In  this  quotation  from 
appellant's  argument:  "The  only  reason- 
able Inferaice  from  the  evidence  is  that  ap- 
pellee being  sick  upon  the  occasion  In  ques- 
tion, upon  his  return  from  the  water  closet 
stumbled  in  the  dark,  and  fell  Into  the  ele- 
vator pit  and  received  the  Injuries  of  which 
he  complains.  Or,  in  view  of  the  undisput- 
ed evidence  that  the  boneblack  building  was 
not  in  operation  on  the  night  of  the  Injury, 
that  appellee  was  struck  by  a  pipe  which 
was  In  the  hands  of  some  person  unknown 
to  appellee." 

Whether  or  not  defendant  was  negligent 
In  the  respects  charged  in  the  petition,  and 
whether  or  not  this  n^llgence  was  the  prox- 
imate cause  of  the  accident,  were  primarily 
questions  for  the  Jury.  Upon  the  first  prop- 
osition there  was  sufficient  evidence  to  Justi- 
fy the  court  In  submitting  the  issue.  Upon 
the  second,  the  rule  no  doubt  is  that  a  theory 
cannot  be  said  to  be  established  unless  the 
facts  relied  upon  are  of  such  a  nature,  and 
so  related  to  each  other,  that  It  is  the  only 
conclusion  which  may  reasonably  or  fairly 
be  drawn  therefrom.  O'Connor  v.  Railway 
(Iowa)  106  N.  W.  162,  and  cases  cited.  But 
it  is  equally  well  settled  that  the  cause  of 
an  accident  may  be  Inferred  from  circumstan- 
ces, and  the  law  Itself  sometimes  raises  in- 
ferences from  proved  facts;  that  Is,  the  prov- 
ed facts  make  out  a  prima  facie  case,  suffi- 
cient to  Justify  a  verdict  unless  the  defend- 
ant goes  ahead  with  his  side  of  the  case, 
and  produces  sufficient  evidence  to  explain 
or  overcome  these  facts.  This  rule  has  cul- 
minated In  the  Latin  maxim,  "res  ipsa  lo- 
qnltur" — the  thing  speaks  for  Itself.  Just 
when  the  maxim  applies  is  a  question  of 
some  difficulty ;  but  that  it  does  apply  to  this 
case  we  have  no  doubt 

It  was  the  legal  duty  of  defendant  to  fur- 
nish Its  employes  a  safe  place  to  work,  and 
this  Included,  when  the  purpose  was  once 
undertaken,  a  reasonably  safe  place  to  go 
to  answer  to  the  calls  of  nature.  Now,  while 
It  Is  true  that  no  one  saw  the  iron  pipe  fall, 


no  one  saw  plaintifr  struck,  and  plaintiff 
himself  did  not  see  the  substance  which 
struck  him,  yet  it  is  shown  that  plaintiff 
was  felled  to  the  ground  by  a  very  severe 
blow— one  which  rendered  him  unconscious. 
It  was  further  shown  that  there  was  no 
Iron  pipe  near  where  plaintiff  fell  when  he 
was  struck,  and  that  immediately  thereafter 
this  piece  of  pipe  was  found  near  where 
the  accident  occurred.  The  blow  was  such 
that  the  Iron  pipe  must  have  had  great  mo- 
mentum, greater  than  would  result  from  a 
fall  from  the  first  floor.  Plaintiff  was  in 
such  a  position  that  no  one  could  reasonably 
have  injured  him  in  the  manner  in  which  be 
was  by  striking  a  blow.  There  was  no  other 
person  than  employes  in  the  building,  nnless 
he  was  secreted  when  the  accident  occnrred. 
There  was  a  pile  of  bone  dust  refuse,  scraps 
of  Iron,  etc,  on  the  third  floor,  and  close  to 
the  opening  in  the  third  floor.  And  a  pipe  of 
the  description  of  the  one  found  near  where 
plaintiff  was  injured  was  lying  on  the  bone 
pile  for  some  days  and  at  least  an  hour  be- 
fore the  injury.  Plaintiff  was  immediately 
under  this  opening  in  the  first  and  third 
floors  when  struck.  These  and  other  facta, 
which  might  be  recited  to  our  minds,  clear- 
ly bring  the  case  within  the  maxim  quoted. 
Without  quoting  from  them,  it  is  sufficient 
to  cite  the  authorities  both  ESngUsh  and 
American,  which  sustain  this  conclusion. 
Vide,  Scott  V.  London  Docks  Co.,  S  H.  ft  C. 
596;  Byrne  v.  Boadle,  2  H.  ft  C.  722;  Kear- 
ney T.  •London  Co.,  L.  R.  8  Q.  B.  411 ;  Jager 
V.  Adams,  123  Mass.  26,  25  Am.  Rep.  7;  Mul- 
len V.  St  John,  67  N.  T.  667,  95  Am.  Rep. 
530;  Volkmar  v.  Railroad  Co.,  134  N.  X.  418. 
31  N.  B.  870,  30  Am.  St  Rep.  678;  Oleeson 
V.  Railroad,  140  U.  S.  435,  17  Sup.  Ct  859, 
35  L.  Ed.  458;  Bngstrom  v.  Iron  Co.,  87  Wis. 
166,  58  N.  W.  241;  Ford  v.  Lyons,  41  Hun 
(N.  Y.)  512;  Fink  v.  Ice  Co.,  84  Iowa,  321,  51 
N.  W.  155;  McCauley  v.  Norcross,  155  Mass. 
584,  30  N.  E.  464;  Shoemaker  v.  Lumber  Co., 
27  W^ash.  637,  G8  Pac.  380 ;  Meier  v.  Morgan, 
82  Wis.  289,  52  N.  W.  174,  83  Am.  St  Rep. 
89;  Bamowskl  v.  Helson  (Mich.)  50  N.  W. 
989,  15  L.  R.  A.  S3,  and  note.  Alpem  ▼. 
Churchill,  53  Mich.  607,  10  N.  W.  549 ;  Grif- 
fin V.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52 
L.  R.  A.  922,  82  Am.  St  Rep.  630;  Breen  v. 
R.  R.,  109  N.  Y.  297,  16  N.  B.  60,  4  Am.  St 
Rep.  450;  Mulcalms  v.  Janesvllle,  67  W1& 
24,  29  N.  W.  565;  McGovern  v.  R.  R.,  123 
N.  Y.  280,  25  N.  B.  373;  Pioneer  Co.  v.  How- 
ell, 189  111.  123,  59  N.  B.  535.  Many  of 
these  eases  are  very  closely  In  point  Under 
the  facts  and  rules  above  recited,  the  case 
was  clearly  for  a  Jury  no  matter  what  the 
showing  on  defendant's  part  with  respect  to 
this  issue.  But  aside  from  the  maxim  to 
which  we  have  referred,  we  think  there 
was  enough  testimony  to  take  the  case  to 
the  Jury  upon  the  questions  as  to  defendant's 
negligence,  and  as  to  its  responsibility  for 
plaintiff's  injuries.  See  McCauley  v.  Nor- 
cross, supra.    In  this  connection  we  quote 
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this  rule  from  Wabash  t.  Black,.  126  Fed. 
721,  61  a  G.  A.  638,  which  appellant's  coun- 
•el  approve.  "The  mere  suggestion  of  other 
possible  theories  does  not  make  It  a  matter 
of  speculation  or  conjecture.  To  be  entitled 
to  consideration,  there  mnst  be  evidence  rea- 
sonably tending  to  sustain  them." 

Defendant's  contention  that  a  stranger 
may  have  deliberately  struck  and  Injured 
plalntur  has  nothing  whatever  In  Its  sup- 
port And  the  same  observation  may  be 
made  of  Its  suggestion  that  plaintiff  may 
have  stumbled  and  fallen  and  produced  the 
very  severe  blow  received  by  him  In  the 
■mail  of  the  back.  We  may  as  well  here  cor- 
rect a  statement  heretofore  made,  to  the  ef- 
fect that  no  other  person  was  In  the  build- 
ing when  plaintiff  was  Injured.  That  is  not 
exactly  true;  but,  so  far  as  this  case  Is  con- 
cerned, that  point  Is  Immaterial,  for  the 
conduct  of  each  person  present  was  fully 
accounted  for,  and  defendant  does  not  claim 
that  any  of  them  had  anything  to  do  with 
the  injury,  save  that  one  of  them  may  have 
disturbed  the  bone  pile  a  short  time  before 
plaintiff  was  injured.  But  It  does  not  claim, 
nor  can  It  well  do  so,  that  It  Is  not  respon- 
sible because  the  act  of  any  employ^  con- 
curred with  its  negligent  act  In  producing  the 
injury.  The  negligence  charged  was  In  hav- 
ing the  openings  In  the  floors  unguarded  and 
nnbarricaded.  If  another  employs  negligent- 
ly, or  otherwise  caused  the  Iron  pipe  to  fall, 
and  it  woold  not  have  done  so  but  for  de- 
fendant's negligence,  defendant  cannot  shift 
responsibility  to  Its  employe.  Oonld  v. 
Scbermer,  101  Iowa,  582,  70  N.  W.  697 ;  Par- 
menter  v.  City,  113  Iowa,  301,  85  N.  W.  90; 
Osborne  v.  Van  Dyke,  113  Iowa,  560,  85  N. 
W.  784,  54  L.  R.  A.  367;  Rice  v.  Whitley, 
115  Iowa,  750,  87  N.  W.  694 ;  Overhouser  v. 
American  Co.,  118  Iowa,  422,  92  N.  W.  74; 
Flshbum  v.  Railway,  127  Iowa,  499,  103  N. 
W.  481.  True  the  appellant  cites  In  this  con- 
nection, American  Bridge  Co.  v.  Seeds  (C. 
C.  A.)  144  Fed.  606;  but  that  case  Is  not  in 
point  Even  If  It  were,  It  runs  counter  to 
the  views  expressed  by  this  court  in  the  cases 
-above  cited.  Ordinarily  the  question  of  prox- 
imate and  concurring  or  Independent  causes 
nnder  facts  such  as  are  here  shown  Is  for  a 
jury.  The  duty,  to  furnish  a  safe  place 
to  work,  Involves  care  in  inspection  as  well 
as  In  construction,  and  if  defendant  permit- 
ted and  allowed  matter  to  accumulate  upon 
the  third  floor,  which  was  likely  to  fall 
through  the  opening,  or  failed  to  remove  such 
matter  after  the  lapse  of  a  reasonable  time 
for  its  discovery.  It  was  negligent ;  and  the 
mere  fact  that  some  other  cause  co-operated 
•or  concurred  in  producing  the  result  will  not 
relieve  it 

4.  Next  it  is  argued  that  plaintiff  assum- 
ed the  risk  arising  from  the  dangers  com- 
plained of,  and  that  in  any  event  he  was 
gnllty  of  contributory  negligence  preclud- 
ing a  recovery.  This  argument  is  not  con- 
vincing. The  doctrine  of  assumption  of 
lOB  N.W.— 31 


risk,  as  applied  to  this  case.  Is  based  upon 
the  motion  that  one  who  consents  to  the 
doing  of  an  act  cannot  maintain  an  action 
In  respect  of  the  damage  which  results 
from  that  act  It  has  been  amplified  so  as 
to  cover  all  cases  where  there  is  consent 
either  express  of  Implied  to  the  risk  to 
which  an  employe  Is  subjected.  Before  it 
is  applied,  however,  It  must  appear  that 
plaintiff  knew  and  appreciated  the  full  ex- 
tent of  the  danger  to  which  he  was  sub- 
jected, and  that  he  voluntarily  put  himself 
in  the  way  of  that  danger  or  Impliedly  con- 
sented to  subject  himself  to  it  See  Osborn 
V.  London  R.  R.,  21  Q.  B.  Div.  220;  Fitz- 
gerald V.  Paper  Co.,  155  Mass.  155,  29  N. 
a  464,  81  Am.  St  Rep.  587;  Mahoney  v. 
Dore,  155  Mass.  513,  30  N.  E.  366.  Gener- 
ally speaking  full  appreciation  of  the  dan- 
ger is  necessary.  Ward  v.  Damps  Klbsels 
Kabet  (D.  C.)  136  Fed.  502;  Smith  v.  Baker, 
A.  C.  (1891)  325;  Thomas  v.  Quartermaine, 
18  Q.  B.  D.  W.  696 ;  Stomne  v.  Produce  Co., 
108  Iowa,  137,  78  N.  W,  841;  Cushman  t. 
Fuel  Co.,  116  Iowa,  618,  88  N.  W.  817; 
Carver  v.  Railroad  Co.  (Iowa)  94  N.  W.  862; 
Branz  v.  Railroad  Co.  (Iowa)  94  N.  W. 
906.  It  was  for  the  jury  to  say  whether  the 
above  conditions  existed,  and,  with  its  find- 
ing, we  should  not  Interfere.  The  auestion 
of  contributory  negligence  was  clearly  for 
the  Jury.  We  would  not  be  Justified  under 
the  record  in  holding  as  a  matter  of  law 
that  plaintiff  was  guilty  of  such  negligence 
as  prevents  a  recovery.  There  was  anoth- 
er way  he  could  have  taken  in  going  to 
and  returning  from  the  closet,  but  It  was 
not  as  convenient  or  as  much  used  as  the 
one  he  took.  He  was  acting  when  he  went 
to  the  closet  in  an  emergency,  and  upon 
his  return  he  was  justified,  so  a  jury  may 
have  found,,  in  taking  the  same  path.  The 
other  way  to  which  we  have  referred  was" 
obstructed  and  difficult  to  take,  and,  in 
view  of  what  we  shall  say  upon  the  ques- 
tion of  promise  to  reimir,  It  is  evidence  that 
the  question  was  for  the  jury.  Whatever 
we  may  think  of  the  doctrine  of  assumption 
of  risk,  the  rule  as  to  complaint  and  promise 
to  repair  is  In  the  case  by  reason  of  the 
Instructions  given  by  the  trial  court,  as  has 
been  observed  In  the  paragraph  of  this  opin- 
ion dealing  with  that  branch  of  the  case. 

5.  We  are  now  brought  to  the  question 
must  strongly  relied  upon  by  the  appellant 
and  that  Is  the  alleged  complaint  made  by 
plaintiff  of  the  danger  and  the  promise  said 
to  have  been  made  to  Itlm  by  defendant's 
employes.  A  complaint  said  to  have  been 
made  early  In  the  month  of  September  pre- 
ceding the  accident  was  taken  from  the  Jury 
by  Instruction  No.  22.  But  It  is  claimed  for 
plaintiff  that  on  the  night  of  the  5th  of 
Novemt>er  he  made  complaint  to  the  night 
superintendent  who  was  next  in  authority 
to  one  Selgei,  who  was  manager  of  the 
plant,  and  "the  head  of  the  whole  busi- 
ness," and  that  Schon,  the  night  supertn. 
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tendent,  promised  to  make  repairs.  It  \a 
also  claimed,  and  plaintiff  testified  that  he 
went  again  to  the  third  floor  of  the  build- 
ing on  November  9th,  and  saw  that  the  re- 
pairs had  not  been  made.  But  he  further 
testified  that  there  was  then  a  pile  of  lum- 
ber there  with  which  to  make  the  repairs, 
and  to  put  a  railing  around  the  opening. 
The  opening  in  this  third  floor  had  been 
made  the  latter  part  of  August  or  the  first 
part  of  September  of  the  year  in  which 
plaintiff  was  injured.  Defendant  contends 
that  the  complaint  was  not  made  to  the 
proper  person,  that  It  was  Insuflaclent  be- 
cause it  did  not  comprehend  danger  to  the 
maker  and  for  other  reasons,  that  no  prom' 
Ise  to  repair  was  made  on  plalntltTs  behalf, 
and  that,,  in  any  event,  plaintiff  was  not 
justified  in  remaining  in  defendant's  em- 
ploy until  November  14th,  in  reliance  upon 
the  promise  to  repair.  While  the  September 
complaint,  as  such,  was  taken  from  the  Jury, 
it  is  so  interwoven  with  the  testimony  as 
to  other  complaints  that,  in  a  measure  at 
least,  it  must  be  taken  into  account  in  con- 
sidering the  nature  of  the  subsequent  ones. 
Scbon  was  night  superintendent,  who  had 
under  him  certain  foremen  and  through 
these  foremen  of  from  350  to  400  men;  and, 
while  bis  powers  may  not  perhaps  be  de- 
termined from  his  own  declarations,  he  was, 
nevertheless,  the  night  superintendent,  and 
was  in  charge  of  the  work  when  the  otbe^ 
superintendent  was  away.  When  the  com- 
plaint was  made  to  bim,  Instead  of  disown- 
ing authority  to  do  anything,  Schon  said, 
according  to  the  testimony:  "I  will  see  to 
that,  and  have  It  fixed."  That  complaint 
was  made  to  the  proper  person.  See  Weber 
V.  Kehl,  139  111.  644,  29  N.  B.  714  •,  Patter- 
son V.  R.  R..  76  Pa.  380,  18  Am.  Rep.  412; 
Pleart  v.  R.  R.,  82  Iowa,  148,  47  N.  W.  1017; 
Homestake  Co.  v.  Fnllerton,  86  U.  S.  App. 
32,  69  Fed.  923,  16  a  C.  A.  646;  Louisville 
Co.  V.  Kenley,  92  Tenn.  207,  21  S.  W.  826. 
As  to  the  complaint  itself,  a  Jury  was  Justi- 
fied In  finding  that  plaintiff  called  the  at- 
tention, not  only  of  the  night  superintendent, 
but  of  Maker,  a  foreman,  to  the  dangerous 
condition  of  the  openings.  And  while  plain- 
tiff did  not  expressly  name  himself  as  the 
one  likely  to  be  hurt,  that  does  not  seem  to 
be  required. 

We  now  quote  from  the  record  (plain- 
tlfTs  testimony):  "On  the  night  of  the  6tb 
of  November,  I  spoke  to  Schon  first  about 
the  opening.  I  thought  about  it,  and  re- 
membered that  was  the  place,  and  that  It 
wasn't  fixed,  and  I  spoke  to  him  about  It 
I  remembered  of  being  up  there,  and  notic- 
ing that  the  first  report  made  to  Maker  on 
the  1st  of  September  had  not  been  recogniz- 
ed, and  had  not  been  complied  with;  and. 
Instead  of  reporting  a  second  time  to  the 
night  foreman,  I  reported  to  the  superin- 
tendent" The  exact  language  of  this  report 
Is  not  given  save  by  reference  to  the  for- 
mer September  complaint;  and,  when  we  go  to 


that  we  find  that  plaintiff  and  Muker  both 
understbod  that  the  danger  had  reference  to 
plaintiff  as  well  as  to  others.  In  referring 
to  the  law  of  this  matter,  we  have  already 
seen  that  the  notice  need  not  be  in  any  ex- 
act form,  or  that  it  be  expressly  stated  there 
In  that  it  is  for  the  complainant's  own  safe- 
ty. It  Is  sufflclent  If  it  plainly  conveys  the 
Idea  that  a  defect  exists,  and  that  the  em- 
ployS  desires  It  remedied,  for  bis  own  pro- 
tection. Tested  by  this  rule,  the  Jury  was 
Justified  In  finding  that  suflScient  complaint 
was  made.  Moreover  should  we  entirely 
eliminate  the  reference  to  the  September 
conversation  we  find  that  plaintiff  reported 
the  conditions  to  the  night  superintendent, 
and  that  this  night  superintendent  promised 
to  remedy  them.  In  the  absence  of  some 
showing  that  the  complaint  was  made  on 
behalf  of  some  other  person,  it  will  be  pre- 
sumed that  It  was  made  on  behalf  of  the 
person  making  it  and  for  his  own  benefit. 
Naturally  If  one  makes  complaint  to  hlj 
superior  of  an  existing  situation.  It  will  be 
Inferred  that  he  is  making  It  on  behalf  of 
himself,  and  not  for  some  one  else.  Taking 
the  testimony  we  have  quoted,  and  a  Jury 
would  be  Justified  In  finding  therefrom  that 
the  complaint  was  on  plaintiff's  own  be- 
half, and  not  for  the  benefit  of  some  one 
else.  There  was  enough  here  to  show  that 
plaintiff  did  not  consent  to  incur  the  risk. 
Yarmouth  v.  France,  19  Q.  B.  D.  647;  Ma- 
boney  v.  Dore,  supra. 

The  promise  of  Schon  to  repair  was  rarely 
suflldent  he  said  "he  would  see  to  it  and 
have  It  fixed."  Thf  t  plaintiff  relied  upon  the 
promise,  as  shown  by  his  testimony  hereto- 
fore quoted.  Whether  plaintiff  was  Justi- 
fied In  remaining  In  defendant's  employ  for 
the  length  of  time  he  did  after  the  promise 
was  made  was  a  question  for  the  Jury. 
His  conduct  In  this  respect  should  be  view- 
ed by  what  he  afterward  discovered  In 
the  way  of  provision  for  making  the  re- 
pairs. We  cannot  say,  as  a  matter  of  law. 
that  he  remained  so  long  In  defendant's  em- 
ploy after  the  promise  was  made  as  that 
he  reassumed  the  risk.  See,  as  supporting 
these  conclusions,  Buehner  v.  Creamery  Co. 
(Iowa)  100  N.  W.  345;  Altchison  Co.  v. 
Lannigan,  66  Kan.  109,  4^  Pac.  843;  FVMter 
v.  R.  R.  aowa)  102  N.  W.  422;  Rice  v. 
Eureka  Co.,  174  N.  X.  886,  66  N.  B.  979.  62 
L.  R.  A.  611,  96  Am.  St  Rep.  585;  Taylor 
v.  Star  Coal  Co.,  110  Iowa,  41,  81  N.  W.  429; 
Belair  y.  R.  R.  Co.,  43  Iowa,  662. 

Unless  the  case  be  very  extreme,  that 
question  is  for  a  Jury.  We  think  it  was  for 
a  Jury  in  this  case.  These  facts  also  have 
a  collateral  bearing  upon  the  issue  of  con- 
tributory negligence  although,  of  course,  as- 
sumption of  risk  and  contributory  n^ll- 
gence  are  distinct  propositions  of  law.  How- 
ever, If  a  promise  of  repair  has  been  made 
the  employ^  has  a  right  to  assume  that  the 
promise  will  be  complied  with  and  to  gov- 
ern himself  accordingly. 
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6.  Lastly,  It  Is  argued  that  the  Terdlct  la 
exccBslTe,  and  should  have  been  reduced. 
It  was  for  more  than  $32,000.  ■  The  Jury 
was  authorized  to  find  that,  as  a  result  of 
the  blow  to  plaintiff,  he  was  paralyzed  from 
about  the  region  of  the  small  of  the  back 
down  to  bis  toes;  that  his  bladder  and  the 
ducts  leading  therefrom  were  so  affected 
that  he  cannot  control  his  urine;  that  his 
Viowels  are  at  times  uncontrollable,  and  at 
others  can  only  be  moved  by  injection;  that 
he  cannot  dress  or  undress  himself;  that 
he  has  lost  all  sexual  power;  that  be  en- 
dures pain  with  every  movement  of  tals 
body;  that  he  requires  constant  nursing  and 
care.  He  has  suffered  and  undoubtedly  will 
suffer  great  pain,  and  is  an  object  of  pity 
to  all  about  blm.  Prior  to  the  receipt  of 
hia  Injuries  be  was  a  strong,  vigorous,  and 
healthy  man.  He  was  27  years  of  age  when 
the  accident  occurred,  had  an  expectancy 
of  87  years,  and  was  earning  $1,100  per 
year.  He  has  already  expended  more  than 
$200  for  doctor  bills,  and  will  require  a 
nurse  constantly  during  the  remaining  years 
of  his  life.  The  case  has  twice  been  tried, 
and  each  time  large  verdicts  have  been  re- 
turned. In  view  of  all  these  facts,  and  some 
others  which  the  Jury  was  authorised  to 
find,  we  do  not  feel  Justified  in  holding  that 
the  verdict  was  excessive. 

We  have  now  disposed  of  every  debatable 
proposition  in  the  case,  and,  finding  no  er- 
ror, the  Judgment  must  be^  and  It  is,  af- 
firmed. 


H.  W.  OOSSARD  CO.  v.  CROSBY. 
(Supreme  Court  of   Iowa.    Oct.  25,   1906.) 

1.  Injukction— Motion  to  Dissolve  —  Timb 

OF  Filing— Affidavits. 

Under  Code,  S  4361,  authorizing  a  motion 
to  diiwolve  a  temporary  injunction  either  lie- 
fore  or  after  an  answer,  and  section  4368,  pro- 
vidinK  that  the  motion  may  be  supported  by  af- 
fidavits, a  motion  to  dissolve,  filed  before  an 
answer,  but  supported  by  affidavits  denying 
plaintifTs  equities,  need  not  be  denied  on  the 
ground  of  a  confession  of  the  equities  alleged 
in  the  petition. 

fEd.  Note.— For  cases  In  point,  see  vol.  27, 
Gent  Dig.   Injunction,  ff  SS6-388.] 

2l  Apfeai,  and  Shbob  —  Revikw  —  Judiciai, 

DiscBimoN— Injunction. 

The  Supreme  Court  will  Intel  fere  with  the 
exercise  of  the  court's  discretion  in  the  disso- 
lation  of  a  temporary  iojunction  only  In  a 
clear  case  of  prejudicial  error,  particularly 
where  additional  relief  is  sought  by  way  of 
damages. 

[Ed.  Note.— For  cases  In  point,  see  vol.  3, 
Cent   Dig.   Appeal  and  Error,   {{  381S-3821.] 

3.  Spectfio  Pekfobmance  —  Contbaot  fob 

Personal  Services. 

Equity  will  not  undertake  to  decree  specific 
performance  of  contracts  for  personal  services. 

TEd.  Note.— For  cases  in  point,  see  vol.  44, 
Cent  Die.  Specific  Performance,  ii  200-210; 
vol.  27,  Cent.  Dig.  Injunction,  |  117.] 

1.  Injunction— Breach  of  Contract. 

In  the  atisence  of  an  express  covenant  not 
to  work  for  another,  in  a  contract  for  personal 


services,  equity  will  not  aid  the  enforcement  of 
such  contract  by  restraining  such  work  for 
others. 

[Ed.  Note.— For  cases  In  pohit  see  vol.  27, 
Cent  Dig.  Injunction,  Sf  117,  118.] 

6.  Same. 

Even  where  there  Is  an  express  covenant 
not  to  work  for  others,  in  a  contract  for  per- 
sonal services,  injunction  will  not  be  granted 
to  restrain  such  work  for  others  save  in  those 
exceptional  cases  where,  by  reason  of  the  ex- 
traordinary character  of  the  promised  services, 
a  violation  of  the  agreement  will  cause  injury 
for  which  an  action  of  law  will  afford  no  ade- 
quate remedy. 

[Ed.  Note.— For  cases  In  point,  see  vol.  27, 
Cent  Dig.  Injunction,  H  117,  liaj 

6.  Same— Petition— Sufficiency. 

A  petition  for  an  injunction  to  restrain  an 
employ^  from  working  for  a  rival  company  al- 
leged that  she  was  employed  to  sell  a  front  lace 
corset  and  to  give  lectures  pertaining  to  phys- 
ical culture.  The  services  were  alleged  to  be 
unique  requirini^  a  cultured  saleawoman  of 
strong  individuality,  with  good  address,  and  abil- 
ity as  a  lecturer,  which  requirements  plaintiff 
was  alleged  to  meet  in  an  exceptional  degree. 
It  was  not  shown,  however,  that  exceptional 
talent  was  required  to  understand  the  corset 
nor  why  any  other  woman  of  intelligence  and 
good  address  could  not  perform  the  service. 
Held  merely  to  allege  the  failure  of  an  experi- 
enced and  competent  saleswoman  to  carry  out 
her  contract  of  employment 

7.  Same— EmplotA's  Financial  Ibbesforsi- 
bilitt. 

The  mere  fact  that  an  emplove  is  not  finan- 
cially responsible  will  not  justify  an  injunc- 
tion restraining  a  breach  of  her  covenant  not 
to  work  for  others  than  her  employer. 

[Ed.  Note.— For  cases  in  poin':,  see  vol.  27, 
Cent  Dig.  Injunction,  H  17,  117.] 

8.  Same— Efficiency  of  Employ*. 

Experience  and  a  high  degree  of  efficiency 
in  the  sale  of  goods  are  not  qualifications  so 
exceptional  as  to  require  the  aid  of  equity  In  re- 
straining a  breach  by  an  employe  so  qualified 
of  a  covenant  not  to  work  for  others  tnan  her 
employer. 

[Ed.  Note.— For  cases  In  point  see  vol.  27, 
Cent  Dig.  Injunction,  H  117.  lia] 

8.  Same  —  Knowleook   Aoquiekd  —  Thadk 

Sbcbets. 

An  employs,  though  wrongfully  leaving 
her  employer,  cannot  be  restrained  from  using 
her  skill  and  knowledge  there  acquired,  not 
amounting  to  trade  secreta,  in  the  service  of  a 
rival  company. 

[Ed.  Note. — For  cases  In  point  see  ToL  27. 
Cent  Dig.  Injunction,  SS  117,  lia] 

Appeal  from  District  Court,  Woodboiy 
County;   J.  L.  Kennedy,  Judge. 

The  opinion  states  the  case.    Affirmed. 

Edmund  S.  Carr  and  E.  M.  Corbett,  for 
appellant    Hubbard  &  Burgess,  for  appellee. 

WEAVER,  J.  The  petition,  which  Is  lo 
equity,  alleges  that  plaintiff  Is  a  corporation 
doing  business  in  Chicago,  111.,  as  a  manu- 
facturer and  wholesale  and  retail  dealer  In 
ladies'  corsets,  and  in  the  importation  and 
sale  of  trimmings,  laces,  silks,  and  dress 
furnishings,  and  that  Its  sales  of  said  mer- 
chandise are  and  have  been  largely  carried 
on  by  and  through  the  agency  of  traveling 
reitresentattves;  that  on  October  5,  1804,  the 
plaintiff  entered  Into  a  written  contract  with 
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the  defendant  wbereby  said  defendant  nn- 
dertook  to  work  for  the  plalntiflf  for  a. 
period  of  three  years  as  corset  saleswoman 
and  demonstrator  at  a  stated  weekly  salary 
and  expenses  incurred  In  the  service;  that 
defendant  did  in  fact  enter  the  company's 
service  under  said  contract,  and  continued 
therein  for  a  period  of  about  four  m'onths 
when,  without  any  cause  whatever,  she  aban- 
doned said  employment,  and  has  ever  since 
refused  to  perform  her  part  of  said  contract 
As  the  further  statement  of  plaintiff's  cause 
of  action  constitutes  a  claim  which  is  new  or 
at  least  unusual  in  the  courts  of  this  state 
we  quote  it  at  large  in  the  language  of  the 
petition: 

"Third.  Plalntiflf,  further  complaining  of 
said  defendant,  alleges  and  avers:  That  the 
style  of  corsets  as  aforesaid  manufactured, 
■old,  and  dealt  In  by  it  have  a  front  lacing, 
leaving  the  back  of  the  corset  free  from  the 
heavy  boning,  eyeletting,  and  lacing,  which 
obtain  in  the  corsets  in  general  use,  and  are 
otherwise  distinguished  as  being  highly  flex- 
ible and  acting  as  an  abdominal  and  spinal 
support,  and  that  for  and  during  several 
years  heretofore,  in  order  to  Introduce  and 
create  a  demand  for  and  to  sell  said  front 
lace  corsets  so  manufactured  by  It  as  afore- 
said, it  has  expended  large  sums  of  money  In 
advertising  the  merits  of  the  same,  through 
the  medium  of  ti'aveling  r^resentatlves, 
agents,  and  salespeople,  and  thereby  has  vis- 
ited the  various  towns  and  cities  of  the  Unit- 
ed States  showing,  exhibiting  and  selling  its 
said  front  lace  corsets,  and  has  also  ex- 
pended large  sums  of  money  In  advertising 
its  said  front  lace  corsets  In  the  leading 
periodicals  and  newspapers  of  the  country, 
and  which  said  front  lace  corsets  were,  at 
and  before  the  time  of  the  grievance  herein- 
after mentioned,  widely  known  as  a  valuable 
and  useful  article  of  merchandise,  and  had 
acquired  a  high  reputation  as  such,  and 
commanded  and  still  commands,  as  a  valu- 
able and  useful  article  of  merchandise,  an 
extensive  sale  at  the  said  cities  or  Chicago, 
Minneapolis,  St  Paul,  and  Sioux  City,  and 
In  the  other  cities  and  towns  of  the  United 
States  and  Canada,  and  which  for  the  last 
several  years  has  been  a  source  of  great 
profit  to  said  plalntiflT.  And  to  more  ef- 
fectively create  a  demand  for  the  said  front 
lace  corsets  so  manufactured  and  sold  by  the 
plaintiff  the  plaintiff  Inaugurated  the  plan  of 
giving  lectures  and  demonstrations,  by  a  lady 
lecturer  and  demonstrator,  such  lectures  per- 
taining to  the  physical  culture  of  woman  and 
and  the  proper  corsage  to  secure  to  her 
health,  comfort,  and  physical  beauty,  and 
at  the  same  time  exhibiting  and  showing  the 
many  advantages  of  the  corsets  so  manufac- 
tured and  sold  by  plaintiff  as  adding  to  her 
physical  beauty,  comfort  and  health,  as  well 
as  .iie  durabill^,  fit,  and  advantages  in  said 
front  lace  corsets.  That  among  the  many 
duties  and  services  of  said  defendant  under 
the  said  contract,  was  that  of  sach  lecturer, 


demonstrator,  and  saleswoman  of  said  front 
lace  corset  so  handled  and  sold  by  the  said 
plaintiff  as  aforesaid,  and  that  said  services 
were  and  are  special,  unique,  and  extraordin- 
ary in  their  character,  and  call  for  a  person 
of  high  mental  culture  and  refinement,  of 
strong  and  pleasing  individuality,  good  ad- 
dress, prepossessing  appearance,  striking 
physical  development,  possessing  a  knowledge 
of  physical  culture,  and  ability  as  a  lecturer 
as  well  as  the  quality  of  high-class  salesman- 
ship, which  characteristics,  accomplishments, 
knowledge,  attainments,  and  qualiflcations 
were  and  are  possessed  by  the  defendant  In 
a  marked  degree,  and  which  are  rarely  found 
in  women,  and  the  services  of  such  a  woman 
so  combining  such  characteristics  can  rarely 
be  secured,  all  of  which  were  well  known  to 
said  plaintiff  as  well  as  to  the  said  defend- 
ant at  the  time  of  the  making  and  entering 
into  of  said  contract,  and  were  the  indnce- 
ments  which  caused  said  plaintiff  to  enter 
into  said  contract  with  said  defendant,  and 
that  the  services  and  duties  of  said  defendant 
under  said  contract  were  and  are  of  such  a 
character  as  to  render  it  practically  im- 
possible for  said  plaintiff  to  replace  her  or 
to  employ  any  other  person  to  take  her  place, 
and  has  In  fact  been  unable  to  find  another 
competent  person  to  take  her  place  although 
it  has  made  a  diligent  effort  so  to  do,  since 
the  defendant  refused  to  longer  remain  in  the 
employ  of  plaintiff. 

"Fourth.  Further  complaining  of  the  said 
deffflidant  said  plaintiff  alleges  and  avers: 
That  ever  since  said  defendant  wrongfully 
quit  the  employ  of  said  plaintiff  she  has  en- 
gaged In  the  sale  and  demonstration  of  a 
front  lace  corset  similar  in  construction,  de- 
sign, make,  and  material  to  the  front  laoe 
corset  manufactured  and  sold  by  said  plain- 
tiff, and  that  the  said  defendant  has  wrong- 
fully procured  and  engaged  other  persons  to 
manufacture  and  sell  such  corsets,  and  has 
herself  been  engaged  and  is  now  engaged  in 
visiting  the  various  cities  and  towns  of  the 
United  States,  and  at  tbe  present  time  is  so 
engaged  in  the  city  of  Sioux  City  and  state 
of  Iowa,  in  the  advertisement,  demonstration, 
and  sale  of  said  corsets  and  in  giving  lectures 
on  the  physical  culture  of  woman,  and  the 
correct  corsage  to  secure  to  her  physical 
beauty,  health,  and  comfort,  and  has  used 
and  is  now  using  tbe  knowledge,  information, 
and  skill  gained  and  acquired  by  her  while 
in  tbe  employ  of  this  plaintiff  in  the  fur- 
therance of  her  said  business,  and  is  engr<;ed 
in  using  the  same  methods  as  to  the  adver- 
tisement, demonstration,  and  sale  of  said 
corsets  so  wrongfully  sold  by  her  as  afore- 
said that  were  inaugurated,  conceived,  sug- 
gested, and  taught  her  by  the  said  plaintiff, 
and  which  methods  she  was  hired  and  em- 
ployed by  said  plaintiff  to  use,  and  has 
brought  the  said  corsets  now  caused  to  be 
manufactured  and  sold  by  her  Into  active 
competition  with  the  corsets  manufactured, 
sold,  and  dealt  in  by  the  plaintiff  aa  afote- 
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■aid;  and  wbereas,  aald  plaintiff  bad  there- 
tofore and  before  the  wrongful  acts  of  aald 
defendant,  as  above  set  forth,  enjoyed  the  ex- 
clusive trade  and  sale  of  said  corsets  so  made 
and  sold  by  It  as  aforesaid.  It  Is  now  brought 
Into  damaging  and  Injurious  competition  with 
the  said  corsets  so  advertised,  demonstrat- 
ed, and  sold  by  the  said  defendant  as 
above  set  fortb ;  and  whereas,  there  had  been 
theretofore  no  corset  of  similar  design,  style, 
or  construction  upon  the  market,  and  that 
said  defendant  has  announced,  and  still  con- 
tinues to  announce,  her  determination  to 
continue  in  her  wrongful  conduct  as  afore- 
said and  to  contluue  to  advertise,  demon- 
strate, and  sell  her  said  corsets,  and  to  con- 
tluue to  bring  the  same  Into  Injurions  and 
damaging  competition  with  the  said  corsets 
bandied  and  sold  by  this  plaintiff,  and 
threatens  to  continue  the  same  in  the  future 
as  In  the  past,  in  violation  and  breach  of  her 
said  contract  of  hiring,  and  in  utter  disre- 
gard and  contempt  of  the  same.  That  the 
defendant  Is  a  person  of  small  financial  re- 
sponsibility, and  is  unable  to  respond  In  dam- 
ages to  any  Judgment  which  plaintiff  may  re- 
cover for  breach  of  said  contract  or  the 
wrongful  acts  and  misdoings  of  the  defend- 
ant, as  aforesaid.  That  the  damage  to  said 
plaintiff,  done  and  created  by  the  said  de- 
fendant as  aforesaid,  is  not  susceptible  of 
pecuniary  compensation,  and  cannot  be  esti- 
mated with  any  certainty,  and  Is  constantly 
recarrent,  and  that  great  and  irreparable 
damage  have  resulted,  and  will  result  and 
be  produced  by_  the  unlawful  acts,  and  threat- 
ened acts,  of  said  defendunt,  and  that  the 
■ame  will  cause  great  and  irreparable  dam- 
age to  said  plaintiff  and  to  its  said  business, 
and  that  the  plaintiff  has  no  adequate  legal 
remedy  at  law  in  the  premises,  and  that  the 
granting  of  an  injunction  herein,  restraining 
and  enjoining  such  acts,  conduct  and  doings, 
aa  aforesaid,  will  prevent  innumerable  ac- 
tions at  law  and  constantly  recurring  dam- 
ages,  end  will  afford  plaintiff  its  only  relief 
In  the  premises." 

Cpon  these  allegations,  plaintiff  demands 
damages  In  the  sum  of  $10,000  and  for  a 
writ  of  injunction  restraining  the  defendant, 
ber  agents,  servants,  and  employes,  from  ad- 
vertising, demonstrating,  selling,  or  In  any 
manner  whatsoever  disposing  of  the  front 
lace  corsets  now  advertised,  demonstrated, 
and  sold  by  the  said  defendant,  her  agents, 
servants,  or  employes,  an^  which  are  now,  or 
may  be  hereafter,  possessed,  owned,  or  con- 
trolled by  said  defendant,  her  agents,  serv- 
ants, or  employes,  or  any  other  or  similar 
kind  or  style  of  front  lace  corsets,  either  on 
the  part  or  account  of  said  defendant,  or  as 
agent,  employe,  demonstrator,  or  lecturer  of 
tmd  for  others  engaged  In  the  sale  thereof, 
and  restraining  and  enjoining  said  defend- 
ant from  any  act,  conduct,  or  doing  wliatso- 
ever  causing  damage  to  aald  plaintiff  by  rea- 
son of  the  violation  of  the  terms  of  said 


contract  so  entered  into  with  plaintiff  by 
said  defendant 

The  written  contract  attached  to  the  petl- 
tlon  contains  the  following  stipulation  as  to 
the  services  to  be  performed  by  the  defend- 
ant: "The  party  of  the  second  part  is  to 
work  for  the  party  of  the  first  part  in  tiie 
capacity  of  corset  saleswoman  and  demon- 
strator. In  such  cities  and  states  as  the  party 
of  the  first  part  may  desire.  The  party  of 
the  secoud  part  agrees  to  give  her  entire 
time  and  attention  and  best  abilities  to  the 
Interest  of  the  party  of  the  first  part,  and 
the  party  of  the  first  part  agrees  to  pay 
the  party  of  the  second  part  therefor,  In 
addition  to  all  reasonable  expenses,  a  sal- 
ary of  thirty  (30)  dollars  per  week,  to  be 
paid  weekly  each  and  every  week  during  the 
first  year;  and  a  salary  of  thirty -five  ($35) 
dollars  per  week,  to  be  paid  each  and  every 
week  during  the  second  year,  and  a  salary 
of  forty  ($40)  dollars,  to  be  paid  each  and 
every  week  during  the  third  year.  It  Is 
further  provided  that  in  case  each  party  is 
not  entirely  satisfied  with  all  the  provisions 
of  this  contract.  It  may  be  canceled  by  either 
party,  at  the  end  of  thirty  (30)  days,  or  on 
November  10,  1904,  after  which  date  It  shall 
be  In  full  force  and  effect" 

Upon  the  foregoing  petition  a  writ  of  tem- 
porary injunction  was  issued  as  prayed.  No 
answer  was  filed  to  the  petition,  but  defend- 
ant filed  a  motion  to  dissolve  the  Injunction 
and  supported  the  same  by  an  aflSUavit  spe- 
cifically denying  the  material  allegations  on 
which  the  prayer  for  the  -writ  is  based.  In 
this  aflfldavlt  she  avers  that  her  service  with 
plaintiff  was  rendered  unsatisfactory  and 
uncomfortable  by  the  plalntlfTs  unnecessary 
and  undeserved  criticism  of  her  work,  by  re- 
fusing to  pay  the  salary  due  her,  or  to  ad- 
vance her  traveling  expenses  according  to 
the  terms  of  their  contract  by  insisting  up- 
on her  traveling  with  a  man  as  an  advance 
agent  who  was  a  stranger  to  her  and  with 
whose  character  and  reputation  she  was  not 
acquainted,  and  by  refusing  to  allow  her  to 
conduct  her  canvass  for  customers  in  the 
manner  which  her  experience  Indicated  as 
the  most  effective  and  profitable.  She  fur- 
ther avers  that  long  before  she  contracted 
with  the  plaintiff  she  had  been  engaged  In 
the  business  of  buying  and  selling  front  lace 
corsets  of  the  same  general  kind  as  those 
which  she  undertook  to  sell  for  the  plaintiff, 
and  that  there  is  nothing  new  or  unusual 
about  such  article,  and  its  introduction  and 
sale  called  for  no  special  knowledge  or  skill 
not  possessed  by  many  persons.  She  denies 
that  while  in  plaintiff's  service  she  acquired 
any  knowledge  or  information  of  a  confiden- 
tial nature  concerning  said  business  and  es- 
pecially denies  that  since  leaving  said  service 
she  has  made  use  of  any  knowledge  or  skill 
so  obtained.  In  competition  with  the  plain- 
tiff. She  further  affirms  that  plaintiff  by 
its  officers  has  repeatedly  expressed  Its  aatla- 
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faction  with  her  withdrawal  from  Its  serv- 
ice, saying  In  one  Instance,  "We  have  found 
one  better  than  Crosby,"  and  In  another, 
"We  will  stand  for  no  bluffing,  and  If  there 
are  those  In  our  organization  who  cannot 
work  harmoniously  for  the  .best  Interests  of 
W.  H.  Oossard  &  C!o.,  and  exert  their  best 
endeavors  for  our  interests,  It  Is  well  for 
them  to  pack  up  their  tents  like  the  Arab," 
etc.,  "There  are  larger  flsh  In  the  sea  than 
have  ever  been  caught."  Many  other  mat- 
ters are  alleged  of  the  same  general  nature 
as  those  already  stated,  but  we  need  not 
further  rehearse  them.  The  district  court 
sustained  the  defendant's  motion,  vacated  the 
Injunction,  and  plaintiff  appeals. 

1.  It  Is  first  said  on  part  of  appellant  that, 
as  the  appellee  had  not  filed  an  answer,  the 
allegations  of  the  petition  must  be  taken  as 
true  for  the  purposes  of  the  motion  to  dis- 
solve, and  It  was  error  therefore  to  vacate 
the  Injunction.  The  filing  of  an  answer  Is 
not  essential  to  defendant's  right  to  be  heard 
upon  a  motion  to  dissolve.  Code,  g  4361. 
While,  according  to  long-established  practice 
dissolution  may  some  times  be  ordered  upon 
the  filing  of  an  answer  denying  ail  the  equi- 
ties asserted  In  the  petition,  our  statute  above 
cited  provides  that  the  motion  may  be  made 
either  before  or  after  the  answer,  and  that 
It  may  be  supported  by  affidavits.  Code.  J 
4369.  It  would  seem,  therefore,  that  a  de- 
fensive showing  made  by  affidavit  Is  to  be 
accorded  the  same  effect  In  ruling  upon  the 
motion  as  would  be  given  to  the  same  matter 
If  pleaded  as  a  formal  answer.  We  think 
there  was  no  such  confession  of  the  plain- 
tiff's alleged  equities ,  as  would  upon  that 
ground  alone  render  the  dissolution  of  the 
temporary  writ  erroneous.  The  dissolution 
as  well  as  the  granting  of  the  temporary  writ 
1b  so  much  a  matter  of  discretion  In  the  trial 
court  that  this  court  will  require  a  very  clear 
case  of  prejudicial  error  before  ordering  a 
reversal.  This  Is  especially  true  as  applied 
to  the  dissolution  of  a  temporary  writ  be- 
cause the  ruling  does  not  operate  as  a  final 
adjudication,  and  ordinarily  the  rights  of 
the  parties  may  be  fully  protected  when  the 
cause  has  been  heard  upon  Its  merits.  Nor 
Is  the  case  before  us  one  In  whch  Injunc- 
tion Is  the  sole  relief  sought,  thereby  render- 
ing the  temporary  writ  more  especially  ap- 
propriate; for.  In  addition  to  the  Injunction,' 
plaintiff  demands  a  large  recovery  In  dam- 
ages for  the  breach  of  defendant's  contract 

2.  Passing  the  preliminary  question  re- 
ferred to  In  the  preceding  paragraph,  we 
come  to  consider  the  merits  so  far  as  Is  neces- 
sary for  the  purposes  of  the  present  Appeal. 
These  we  are  to  gather  from  the  contract 
itRelf,  the  averments  of  the  petition  and  the 
showing  made  In  support  of  the  motion  to 
dissolve.  The  question  thus  presented  re- 
(luircs  us  to  consider  how  far  equity  will  aid 
In  enforcing  the  specific  performance  of 
eontracts  for  personal  service.  That  an  In- 
junction In  favor  of  an  employer  agnlnst  an 


employ^  forbidding  the  latter  to  engage  in 
the  service  of  another  is  in  the  nature  of  a 
decree  for  specific  performance  see  4  Pome- 
roy's  Bq.  Jur.  (3d  Ed.)  i  1341.  It  may  also 
be  stated  to  be  a  universally  recognized  gen- 
eral rule  that  the  remedy  for  a  violation  of 
contract  to  perform  personal  service  or  labor 
Is  at  law,  and  the  damages  there  recoverable 
constitute  the  full  measure  of  relief  to  which 
the  employer  Is  entitled.  This  Is  so  for  the 
very  good  reason,  If  for  no  other,  that  there  Is 
no  method  known  to  oar  system  of  law  or 
equity  by  which  specific  performance  of  an 
agreement  to  labor  can  be  enforced.  Any 
system  or  plan  by  which  the  court  could  order 
or  direct  the  physical  coercion  of  the  laborer 
would  be  wholly  out  of  harmony  with  the 
spirit  of  our  Institutions,  and  his  imprison- 
ment would  take  away  his  power  to  make 
specific  performance.  Even  If  such  authority 
existed  its  exercise  would  be  undesiraDle:. 
If  the  relation  of  employer  and  employe  is 
to  be  of  value  or  profit  to  either  it  must  be 
marked  by  some  degree  of  mutual  confidence 
and  satisfaction,  and  when  these  are  gone 
and  their  places  usurped  by  dislike  and  dis- 
trust, it  Is  to  the  advantage  of  all  concerned 
that  their  relations  be  severed.  In  the  lan- 
guage of  the  federal  court  In  Boycr  y.  Tele- 
graph Co.  (0.  O.)  124  Fed.  249.  "It  would 
be  Intolerable  If  a  man  could  be  compelled 
by  a  court  of  equity  to  serve  another  against 
his  will,  or  If  a  man  could  be  compelled  to 
retain  In  his  employ  one  be  does  not  want; 
courts  of  equity  exercise  no  such  power  and 
grant  no  such  relief."  It  Is  the  right  of  the 
employer  to  discharge  his  employs  and  of  the 
employ^  to  quit  his  employer's  service  at 
any  time  with  or  without  cause,  subject  to 
no  other  penalty  than  a  judgment  for  dam- 
ages for  the  breach  of  the  contract  of  hiring. 
Such  is  certainly  the  general  rule.  Formerly 
this  rule  was  substantially  without  excep- 
tion, but  in  later  years  there  has  arisen  a 
class  of  cases  tending  to  recognize  certain 
exceptions  thereto.  In  the  early  English  case 
Kemble  v.  Kean,  6  Sim.  333  the  defendant 
Kean,  an  eminent  actor,  had  engaged  to  play 
at  plaintiff's  theater,  and  expressly  bound 
himself  not  to  play  at  any  other  theater  in 
London  during  the  stated  period.  He  aban- 
doned this  cngngement,  and  plaintiff  sought 
an  Injunction  to  prevent  his  entering  the  serv- 
ice of  any  other  person  in  violation  of  the 
agreement  The  relief  was  refused  for  rea- 
sons substantially  such  as  we  have  above 
suggested.  In  the  later  case  of  Lumley  ▼. 
Wiiguer,  1  be  Gex  M.  &  G.  604,  an  injunc- 
tion was  sustained,  and  it  is  generally  cited 
as  overruling  Kemble  v.  Kean,  though  this 
conclusion  is  not  uulversally  accepted.  The 
Lumley  Case  was  based  upon  a  contract  in 
which  the  employ^,  an  actor,  had  expressly 
agreed  that  during  the  period  named  In  the 
contract,  he  would  not  appear  at  any  other 
theater.  In  Montague  v.  Flockton,  L.  R. 
16  Eq.  189,  the  court  professing  to  follow  the 
Lumley  Case,  extended  the  rule  to  uphold  an 
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Injunction  wbere  the  contract  of  serrlce 
contained  no  express  negative  stipulation. 
But  Montague  t.  Flockton  appears  to  hare 
beoji  in  turn  overruled  by  Whitman  v.  Hard- 
man,  2  Cb.  Div.  41C,  which  distinctly  refuses 
to  approve  the  Idea  that  an  Injunction  Is 
allowable  In  the  absence  of  an  express  nega- 
tive covenant  to  which  the  writ  may  give 
effect  Taylor  v.  Nichols  (N.  J.  Ch.)  61  Atl. 
OlO.  And  this,  we  think,  Is  the  prevailing 
rule  In  England  at  this  time.  There  are  cases 
In  tills  country  in  which  the  negative  cove- 
nant of  an  employ^  has  been  enforced  by  an 
injunction,  and  in  some  of  them  the'courts 
have  Indulged  in  the  suggestion,  obiter,  that 
the  writ  will  lie  to  enforce  an  implied  nega- 
tive of  this  character.  Philadelphia  Ball  Club, 
V.  Lajole.  202  Pa.  210.  51  Atl.  973,  58  L.  R. 
A.  227,  00  Am.  St.  Rep.  627;  C!ort  v.  Las- 
sard.  18  Or.  221,  22  Pac.  1054,  6  L.  R.  A.  653, 
17  Am.  St  Rep.  726;  Daly  v.  Smith,  49  How. 
rrnc.   150. 

These  dicta  have  not  liad  general  accepta- 
tion, and  so  far  as  the  courts  of  last  resort 
in  this  country  have  had  occasion  to  speak 
Id  cases  directly  Involving  the  question  they 
have  never  extended  the  rule  of  Lumley  v. 
Wagner  to  contracts  containing  no  express 
negative  covenant  This  is  not  to  say  that 
n  negative  which  is  to  be  implied  from  a 
positive  undertaking  will  not  be  respected 
by  the  courts.  We  can  conceive  that  so 
long  as  the  employe  remains  In  the  employ- 
er's service  there  Is  ordinarily  an  Implied 
undertaking  that  he  will  not  engage  in  any 
other  service  or  business  to  the  detriment  of 
his  employer's  Interests.  He  must  not  under- 
take to  serve  two  masters.  This  covenant, 
thongta  not  expressed  in  terms  both  law  and 
ei^ulty,  will  enforce  on  proper  occasion.  But 
every  contract  of  hire  Is  made  with  full 
knowledge  by  both  parties  of  the  power  of 
either  to  put  an  end  to  the  service  and 
to  the  relation  of  employer  and  employe 
at  will  even  in  disregard  of  the  agree- 
ment, and  if  the  employer  wishes  to 
bind  the  employfi  by  a  promise  enforceable 
in  equity  not  to  enter  the  service  of  a  rival 
or  go  Into  business  for  himself  after  the 
relation  of  employer  and  employe  has  been 
w  severed,  he  must  see  to  It  that  such  stipu- 
lation is  expressly  embodied  In  the  contract 
Of  course,  this  expression  has  reference  only 
to  the  matter  of  the  remedy,  and  has  no 
application  in  an  action  at  law  for  damages 
growing  out  of  a  violation  of  the  terms  of 
the  contract  whether  express  or  implied. 
And,  even  where  there  is  an  express  negative 
covenant  the  authorities  all  agree  that  an 
Injunction  will  not  be  granted  save  in  those 
exceptional  cases  where  the  promised  serv- 
ice is  of  a  special,  unique,  unusual,  and  ex- 
traordinary or  intellectual  character  which 
gives  it  peculiar  value  the  loss  of  which  can- 
not be  reasonably  or  adequately  compensated 
in  damages  in  an  action  at  law. 

From  the  foregoing  general  statement  as  to 
the  trend  of  American  precedents  on  this 


question,  we  may  except  Duff  ▼.  Russell, 
133  N.  X.  678,  31  N.  B.  622,  though  even 
here  we  think  the  contract  contained  some- 
thing more  than  an  implied  agreement  not 
to  enter  the  service  of  another  during  the 
period  covered  by  the  defendant's  engage- 
ment No  opinion  was  filed  In  that  case, 
but  the  essential  facts  may  be  gleaned  from 
the  head  notes  and  are  as  follows:  The  de- 
fendant Miss  Lillian  Russell,  refused  to 
carry  out  her  agreement  to  sing  at  the  plain- 
tiff's theater  and  threatened  to  ai^ear  at  a 
rival  performance.  To  prevent  this  action 
on  her  part  plaintiff  sued  out  an  injunction. 
Miss  Russell  sought  to  Juslfy  her  conduct  on 
the  ground  that  the  plaintiff  insisted  upon 
her  appearing  before  the  audience  In  tights, 
and  she  could  not  do  so  without  danger  of 
taking  cold,  but  the  court  having  ascertained 
from  the  record  that  defendant's  physician 
had  advised  her  to  protect  her  health  by 
"wearing  something  underneath  her  tights" 
and  that  she  had  refused  to  follow  the  pre- 
scription "for  reasons  of  her  own,"  came  to 
the  seemingly  uncharitable  conclusion  that 
her  excuse  was  a  mere  pretense  to  avoid  her 
contract  and  sustained  the  injunction  say- 
ing that  an  express  negative  covenant  was 
not  necessary  to  such  equitable  relief.  In 
the  absence  of  an  opinion  in  the  cited  case, 
we  are  left  In  doubt  whether  it  was  the 
special  and  unique  or  the  intellectual  charac- 
tei'  of  the  service  demanded  of  the  actress 
which  the  court  relied  upon  as  requiring 
the  Interposition  of  chancery  to  compel  the 
defendant  to  appear  in  tights  before  a  metro- 
politan audience,  or  refuse  to  do  so  at  the 
peril  of  being  held  In  contempt  of  court  if 
she  should  exercise  the  ordinary  right  of  a 
free  person  to  earn  her  living  in  the  pursuit 
of  her  chosen  profession.  We  are  strongly 
Inclined  to  the  view  that  the  law  there  an-, 
nounced  is  opposed  to  the  great  weight  of 
authority  and  that  at  the  very  most  Its 
controlling  force  as  a  precedent  should  be 
strictly  limited  to  cases  presenting  an  en- 
tirely parallel  state  of  facts.  Indeed,  it 
may  fairly  be  said  that  cases  Involving  the 
employment  of  actors  and  public  singers  do 
constitute  a  peculiar  and  distinct  class  being 
somewhat  of  the  nature  of  contracts  with 
authors  and  playwrights  for  their  literary 
and  dramatic  productions,  and  that  for 
obvious  reasons,  the  rules  applicable  thereto 
should  not  be  extended  to  ordinary  contracts 
of  hire.  It  is  well-established  law  that  a 
writer  may  bind  himself  to  sell  another  all 
his  literary  productions  for  a  stated  period. 
Likewise,  the  author  of  a  play  may  sell 
another  the  exclusive  right  to  place  it  on  the 
boards.  We  may  even  suppose  a  case  in 
which  the  play  has  never  been  put-  In  print 
or  in  manuscript,  but  exists  solely  In  the 
mind  and  memory  of  an  actor  playwright 
and  there  will  be  no  Incongruity  or  unreason- 
ableness in  the  proposition  that  even  in  such 
case  he  may  bind  himself  by  contract  upon 
sufficient  consideration  to  produce  It  solely 
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and  exclnslvely  at  a  particular  theater  and 
while  he  cannot  be  compelled  to  specifically 
perform,  equity  will  Interpose  to  prevent  hl8 
violation  of  his  contract  by  producing  the 
play  at  another  theatw.  But  these  cases  dif- 
fer widely  from  those  Involving  a  question  of 
mere  personal  service  In  the  ordinary  mean- 
ing of  that  term.  The  play,  even  though  it 
exists  solely  In  tbe  mind  of  its  author.  Is 
something  to  which  a  property  right  may  at- 
tach, and,  while  the  law  has  no  method  by 
which  to  enforce  its  delivery  to  the  purchaser, 
It  may  Interpose  to  prevent  its  delivery  to 
another.  Reasoning  somewhat  along  the 
same  lines  it  may  be  said  that  an  actor's  pre- 
sentation of  his  part  In  a  play  of  which  he  is 
not  the  author  Is  a  species  of  property. 
Though  the  lines  are  not  his,  yet  he.  In  a  very 
Just  sense,  creates  the  part  which  he  assumes, 
gives  it  his  own  interpretation,  and  clothes  It 
with  his  own  spirit  If  the  writer  may  sell 
and  give  property  right  in  the  naked  nnwrit- 
ten  or  written  lines  may  not  the  actor  sell 
and  give  property  right  in  his  interpretation 
and  presentation  of  those  lines?  Such,  at 
least,  seems  to  have  been  the  idea  of  the 
courts  for  the  examination  will  demonstrate 
that  the  use  of  the  writ  of  injunction  in  the 
enforcement  of  contracts  Involving  the  rendi- 
tion of  personal  service  had  its  origin  and  has 
always  bad  its  most  frequent  application  In 
an  endeavor  to  afford  proprietors  of  theaters 
and  operas  relief  against  artists  who  break 
their  engagements  to  the  serious  loss  of 
managers  who  have  arranged  the  season's 
entertainments  upon  faith  of  these  contracts,. 
If,  In  addition  to  the  reasons  already  sug- 
gested, we  should  admit  that  the  peculiarly 
uncertain  moods  and  carelessness  of  contract 
obligations  which  are  sometimes  said  to  char- 
acterize great  histrionic  and  operatic  genins 
•  and  the  peculiarly  grievous  embarrassment 
and  Injury  which  their  violation  of  contracts 
brings  upon  their  managers,  call  for  the  ap- 
plication of  an  exceptional  and  drastic  rem- 
edy, we  still  think  tbe  courts  should  be 
very  reluctant  to  admit  either  tbe  necessity 
or  propriety  of  Its  use  where  the  duty  sought 
to  be  enforced  Is  merely  ordinary,  material, 
or  mechanical  and  the  fact  that  such  duty  re- 
quires skill  and  experience  is  immaterial  so 
long  at  least  as  the  skill  and  experience  are 
not  of  that  exceptional  kind  and  quality  not 
to  be  found  In  the  labor  market. 

In  tbe  case  of  Philadelphia  Ball  Club  v. 
Lajole,  already  cited,  and  on  which  appel- 
lant strongly  relies,  tbe  defendant  (a  base- 
ball player)  entered  Into  a  contract  expressly 
binding  himself  not  to  play  for  any  other 
ball  club  for  a  named  period  without  bis  em- 
ployer's consent,  and  an  Injunction  was 
granted  for  its  enforcement  Possibly,  the 
extension  to  great  baseball  players  of  a  rule 
especially  applicable  to  great  actors  may  be 
justified  on  the  theory  that  success  In  both 
professions  requires  exceptional  dramatic 
ability,  but  the  courts  are  not  agreed  upon 
that  proposition  and  In  a  case  involving  the 


same  kind  of  a  contract  which  was  enforced 
against  Lajole,  injunction  was  denied  on  tbe 
ground  that  the  service  called  for  was -not  of 
the  peculiar  or  extraordinary  or  intellectual 
kind  in  the  enforcement  of  which  equitable 
relief  will  be  granted.  Baseball  C!o.  v.  Har- 
per (Mo.  C.  C.)  B4  Cent  Law  J.  449.  See, 
also,  Columbus  Baseball  -Club  T.  Relley 
(Ohio)  25  Wkly.  Law  Bui.  885;  Harrlsburg 
Baseball  Club  ▼.  Athletic,  8  Pa.  Co.  Ct  R. 
837.  The  case  of  Daly  ▼.  Smith,  49  How. 
Prac.  150,  decided  by  an  Intermediate  court  of 
New  York  which  is  often  cited  as  upholding 
the  doctrine  contended  for  by  the  appellant 
herein  was  a  litigation  based  upon  a  con- 
tract containing  an  express  negative  cove- 
nant and  the  discussion  indulged  In  by  the 
court  as  to  tbe  role  where  no  such  covenant 
exists  is  clearly  dictum.     . 

It  has  also  often  been  held,  and  the  rule 
is  one  having  very  general,  though  not  uni- 
versal, recognition,  that  equity  will  not  In- 
terfere to  compel  specific  performance  of  a 
contract  by  one  party  where  similar  relief 
would  not  or  could  not  be  granted  against 
the  other  party  upon  his  refusal  to  perform. 
Xuse  V.  Diets,  48  Iowa,  205;  Richmond  v. 
Railroad,  33  Iowa,  486;  Ormsby  r.  Oraham, 
123  Iowa,  209,  98  N.  W.  724;  Pomeroy's  Bq. 
(3d  Ed.)  i  1405 ;  2  High  on  Injunctions  (4tb 
Ed.)  f  1109a ;  Marble  Co.  t.  Ripley  10  WalL 
339,  19  L.  Ed.  955.  In  the  Richmond 
Case,  supra,  which  involved  a  contract  for 
service  this  court  said:  "Equity  will  not 
require  defendants  to  perform  their  cove- 
nants unless  plaintiffs,  by  a  like  proceeding, 
may  be  compelled  to  perform  theirs;  new 
will  it  Interfere  unless  It  appear  that  de- 
fendants are  not  secure  In  their  rights  and 
remedies  for  a  violation  thereof  by  the  plain- 
tiffs." If  the  employer,  though  expressly 
bound  by  his  contract  to  keep  an  employ^ 
in  his  service  for  a  stated  term  of  months 
or  years,  and  not  to  discharge  him  during 
that  period  or  to  employ  any  other  person 
in  his  stead,  should  elect  to  violate  such 
agreement  before  the  employe's  term  of  serr- 
Ice  had  expired  no  court,  unless  it  be  under 
very  extraordinary  circumstances,  would  un- 
dertake by  decree  of  specific  performance  or 
by  the  negative  process  of  Injunction  to 
compel  such  employer  to  continue  his  con- 
tract relation  with  the  employe  a  single 
day  beyond  the  time  when  for  any  reason, 
sufildent  or  insufficient,  in  law,  he  deter- 
mines to  sever  them.  If  this  be  so,  and 
we  think  its  correctness  will  be  admitted, 
then  there  is  most  palpable  inequity,  not 
to  say  injustice.  In  any  rale  which  holds 
the  employs  to  any  service  while  his  or 
her  employer  may  violate  the  argeement  at 
pleasure  with  no  other  penalty  than  the  dam- 
ages which  may  be  assessed  in  a  court  of 
law.  When  a  court  of  equity  intervenes  to 
compel  the  employ^  to  specifically  perform 
a  contract  for  personal  snvlce,  his  service 
becomes  involuntary,  and  his  position  be- 
comes one  of  InTolnntarjr  serrltudet  •  con- 
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dltlon  atterly  Incompatible  witb  oar  Insti- 
tutions, and  the  fundamental  law  of  tbe 
land.  Clark's  Case,  1  Blackf.  (Ind.)  122, 
12  Am.  Dec.  213.  Tbe  cited  case,  while  not 
parallel  In  its  facts,  discusses  a  broad  prin- 
ciple which  applies  with  much  force  to  cases 
like  the  one  at  bar.  The  plaintiff  had  bound 
herself  by  a  voluntary  contract  to  a  long 
term  of  service  from  which  she  desired  to 
depart  and,  being  detained  by  her  employer, 
she  sued  out  a  writ  of  habeas  corpus.  Tbe 
conrt  says :  "There  are  some  covenants  that 
may  be  specifically  enforced  In  equity,  but 
they  are  very  dltTerent  from  the  contract 
before  us.  They  are  mostly  covenants  for 
tbe  conveyance  of  real  estate  and  In  no 
case  have  any  relation  to  the  person.  But 
If  the  law  were  silent  the  policy  of  enforcing 
specific  performance  of  a  covenant  of  this 
nature  would  settle  this  question.  When- 
ever contracting  parties  disagree  about  the 
performance  of  their  contract  and  a  court 
of  Justice  Interposes  to  settle  their  differ- 
ent rights  their  feelings  become  Irritated 
against  each  other  and  the  losing  party 
feels  mortified  and  degraded  in  being  com- 
pelled to  perform  for  the  other  what  he  had 
previously  refused,  and  the  more  especial- 
ly if  that  performance  will  place  him  fre- 
quently In  the  presence  or  under  the  direc- 
tion of  his  adversary.  But  this  state  of  de- 
gradation, this  irritation  of  feeling  could  be 
In  no  other  case  so  manifestly  experienced 
as  In  the  case  of  a  common  servant  where 
the  master  would  have  a  continual  right 
of  covenant  and  the  servant  be  compelled  to 
a  continual  obedience.  Many  covenants  the 
breaches  of  which  are  only  remunerated  In 
damages  might  be  specifically  performed  by 
a  third  person  at  a  distance  from  the  ad- 
versary or  in  a  short  space  of  time.  But  a 
covenant  for  service  If  performed  at  all  must 
be  personally  performed  under  the  eye  of 
the  master  and  might  as  in  the  case  before 
us  require  a  numtier  of  years.  Such  per- 
formance. If  enforced  by  law,  would  pro- 
duce a  state  of  servitude  as  degrading  and 
demoralizing  in  its  consequences  as  a  state 
of  absolute  slavery,  and,  If  enforced  In  a 
government  like  ours  which  acknowledges 
a  personal  equality.  It  would  be  productive 
of  a  state  of  feeling  more  discordant  and  ir- 
ritating than  slavery  itself.  Consequently 
if .  all  other  contracts  were  specifically  en- 
forced by  law  it  would  be  impolitic  to  ex- 
tend the  principle  to  contracts  for  personal 
service." 

In  De  RIvaflnolI  v,  CorsettI,  4  Paige,  Oh. 
(N.  T.)  264,  25  Am.  Dec.  632,  the  eminent 
Chancellor  Walworth  while  conceding  argu- 
endo that  injunction  will  He  in  a  proper 
case,  proceeds  in  a  somewhat  whimsical  but 
very  effective  way  to  illustrate  the  difficul- 
ty in  which  tbe  conrt  Involves  Itself  in  at- 
tempting to  specifically  enforce  contracts 
for  personal  service.  The  defendant  In  that 
case  was  a  singer  In  Italian  opera  and 
threatened   to   abandon   his   contract   with 


plaintiff  who  applied  to  the  court  for  a 
writ  of  ne  exeat.  The  Chancellor  says; 
"It  Is  charged  in  tbe  bill  not  only  that  the 
defendant  can  sing,  but  also  that  he  has  ex- 
pressly agreed  to  sing  and  to  accompany 
that  singing  with  such  appropriate  gestures 
as  may  he  necessary  and  proper  to  give 
Interest  to  his  performance.  And  from  the 
facts  disclosed  I  think  It  very  evident  also 
that  he  does  not  Intend  to  gratify  tbe  citi- 
zens of  New  Tork  who  may  resort  to  the 
Italian  opera  either  by  his  singing,  or  by 
bis  gesticulations.  Although  the  authority 
before  cited  shows  the  law  to  be  In  favor 
of  the  complainant  so  far  at  least  as  to  en- 
title him  to  a  decree  for  the  si^iglng  I  am 
not  aware  that  any  officer  of  this  court 
has  that  perfect  knowledge  of  the  Italian 
language  or  possesses  that  exquisite  sensi- 
bility in  the  auricular  nerve  which  is  neces- 
sary to  understand  and  enjoy  with  proper 
zest  the  peculiar  beauties  of  Italian  opera 
so  fascinating  to  the  fashionable  world. 
There  might  be  some  difficulty  therefore, 
even  if  the  defendant  were  compelled  to  sing 
under  the  direction  and  in  the  presence  of  a 
master  In  chancery,  in  ascertaining  whether 
he  performed  bis  engagement  according  to 
its  spirit  and  Intent  It  also  might  be  very 
difficult  for  the  master  to  determine  what 
effect  coercion  might  produce  upon  defend- 
ant's singing,  especially  in  the  lighter  airs, 
although  the  fear  of  imprisonment  would 
unquestionably  deepen  bis  seriousness  in 
the  graver  parts,"  If  a  master  in  chancery 
would  be  at  loss  In  directing  and  criticising 
the  airs  of  an  opera  singer  it  is  not  too 
much  to  say  that,  he  would  be  even  more 
embarrassed  In  supervising  and  directing  the 
service  which  the  defendant  In  the  Instant 
case  undertook  to  perform.  By  what  stand- 
ard of  law  or  of  taste  or  pure  or  applied 
science  is  tbe  conrt  or  the  master  to.  de- 
termine whether  the  defendant  Is  a  per- 
son of  such  "high  mental  culture  and  re- 
finement, strong  and  pleasing  Individuality, 
good  address,  prepossessing  appearance, 
knowledge  of  physical  culture,  ability  as 
a  lecturer  and  high-class  salesmanship,"  as 
to  render  her  services  to  the  plaintiff  so 
unique  and  exceptional  that  her  place  can- 
not be  filled  by  any  of  the  hundreds  of 
other  women  of  whom  their  friends  may 
speak  in  equally  glowing  terms  of  com- 
mendation? Under  the  nile  contended  for, 
two  courts  of  equal  jurisdiction,  passing 
upon  two  cases  Involving  the  very  same  de- 
fendant and  upon  precisely  similar  states 
of  fact  may  come  to  diametrically  opposite 
conclusions,  and  there  is  absolutely  no  stand- 
ard by  which  we  may  determine  which  is 
right  For  this  and  other  reosons  Mr.  Free- 
man, in  bis  note  to  the  Lajoie  Case,  90  AnL 
St  Rep.  848,  expresses  strong  doubt  of  th« 
soundness  of  the  rule  which  permits  in- 
junction in  any  case  to  enforce  either  a 
positive  or  negative  covenant  for  personal 
service.     He  says  the  rule  Is  Impracticable 
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because  "It  Axes  no  standard  by  which  to 
determine  whether  the  services  contracted 
for  are  unique  and  extraordinary  or  ma- 
terial, mechanical,  and  ordinary.  The  solu- 
tion of  this  question  is  left  wholly  to  the 
discretion  of  the  court  trying  the  case.  Un- 
der exactly  similar  facts  one  court  may  con- 
sider the  services  contracted  for  as  extraor- 
dinary while  another  court  of  equal  stand- 
ing may  consider  them  merely  ordinary.  In 
one  case  injunction  is  granted.  In  the  oth- 
er it  Is  denied.  This  is  shown  by  the  deci- 
sion in  the  principal  (Lajoie)  case,  as  compar- 
ed with  the  decision  in  American  Bas^all 
Co.  V.  Harper,  decided  by  the  circuit  court 
of  St.  Iiouis.  With  reference  to  these  con- 
flicting decisions  to  which  we  hare  already 
adverted  Mr.  Freeman  further  notes  that 
although  both  of  these  defendants  were  ball 
players  of  national  reputation  employed  un- 
der precisely  similar  contracts  one  goes  out 
of  court  with  a  solemn  Judicial  finding  that 
be  is  a  person  of  such  attainments  In  bis 
profession  that  his  position  cannot  pos- 
sibly be  filled.  The  other  is  solemnly  de- 
creed to  be  simply  an  ordinary  person  whose 
place  can  easily  be  filled,  and  whose  ab- 
sence from  his  post  can  result  in  no  Irrep- 
arable Injury.  Lajole's  professional  rep- 
utation is  established  and  enhanced  at  the 
cost  of  his  freedom,  while  Harper  gets  his 
freedom  at  the  expense  of  his  professional 
reputation. 

Directly  opposed  to  the  doctrine  of  Duff 
V.  Russell  Is  the  case  of  Hamblln  v.  Dlnne- 
ford  from  the  same  state  reported  in  2  Edw. 
Ch.  529.  This  Involved  the  contract  of  an 
actor  to  play  in  the  plaintiff*B  theater  for  a 
stated  period  with  an  express  agreement  not 
to  play  In  any  other  theater  without  the 
plaintifTs  consent.  The  court,  after  discuss- 
ing the  authorities,  reached  the  conclusion 
that  It  Is  "a  mere  matter  between  employer 
and  employed,  and  the  parties  should  be  left 
to  law."  and  refused  to  sustain  an  Injunc- 
tion. To  the  same  effect  is  Sanquirlco  v. 
Benedettl,  1  Barb.  (N.  Y.)  315;  Fredericks 
y.  Mayer,  1  Bosw.  (N.  Y.)  331.  That  courts 
of  equity  will  not  interfere  to  enjoin  a  party 
to  a  contract  of  hire  which  contains  no  nega- 
tive covenant  and  then  only  in  exceptional 
cases  has  been  held  in  many  other  cases.  Of 
them  we'  may  cite  Welty  v.  Jacobs  (111.)  49 
N.  B.  723,  40  L.  R.  A.  98;  Taylor  v.  Nichols, 
(N.  J.  Ch.)  61  Atl.  946;  Burton  v.  Marshall, 
4  Olll.  (Md.)  487,  45  Am.  Dec.  171.  See,  also, 
as  bearing  In  some  measure  on  the  same 
general  propositions,-  Arthur  v.  Ookes,  63 
Fed.  318,  11  0.  C.  A.  209,  25  L.  B.  A.  414; 
Delavan  v.  Macarte,  1  Ohio  Dec.  226;  Stern- 
berg V.  O'Brien  (N.  J.)  22  Atl.  348;  Bispham'g 
Equity  (6tb  Ed.)  p.  591  and  cases  cited  In 
note;  Kerr  on  Injunctions,  466;  Caldwell 
V.  Cllne,  8  Mart  (N.  S.  [La.D  684;  Metro- 
politan B.  S.  Co.  V.  Gebler  (Eng.)  2  Ch.  799. 
Davis  V.  Foreman  (Eng.)  8  Ch.  654;  Burney 
V.  Byle,  91  Oa.  701, 17  S.  B.  986.    Of  the  Eng- 


lish case  of  Lnmley  v.  Wagner,  supra,  and 
other  cases  following  that  precedent  upon 
which  appellant  largely  relies.  It  is  said  in 
Pomeroy's  Equity  Jurisprudence  (3d  Ed.) 
note  to  section  1314  that  "the  American 
courts  have  either  generally  rejected  the 
doctrine  of  Lumley  v.  Wagner  or  have  ac- 
cepted It  only  to  a  partial  extent."  Again, 
In  note  to  section  1341  the  same  author  says 
that  "the  English  courts  of  equity  have  more 
freely  used  the  Injunction  to  prevent  the  vio- 
lation of  contracts  than  the  majority  of 
American  Judges  have  been  willing  to  go. 
The  tendency  of  the  American  courts  has 
been  to  limit  rather  than  to  enlarge  the 
Jurisdiction  In  cases  of  contracts.  English 
courts  will  enjoin  the  violation  of  some  con- 
tracts even  though  they  cannot  be  specifically 
enforced.  The  American  decisions  refuse  to 
adopt  this  doctrine."  In  Bice  v.  D'Arvllle 
(Mass.)  39  N.  E.  180,  the  question  Is  not 
decided,  but  an  opinion  Is  strongly  Intimated 
that  even  an  express  negative  covenant  will 
not  be  enforced  by  Injunction  where  the 
court  has  no  power  to  specifically  enforce  the 
positive  clauses  of  the  contract  In  Electric 
Company  v.  Railroad,  100  Ala.  190,  19  South. 
721,  55  Am.  St.  Rep.  927,  the  court  treats  an 
Injunction  aa  a  method  of  enforcing  specific 
performance  and.  In  refusing  the  writ,  say 
that  a  court  of  equity  "will  not  decree  a 
party  to  perform  a  continuous  duty  extend- 
ing over  a  series  of  years,  but  will  leave  the 
aggrieved  party  to  his  remedy  at  law." 

Without  pursuing  the  discussion  further, 
we  will  say  that,  from  aa  complete  an  exami- 
nation as  we  have  been  able  to  give  of  the 
state  of  the  law  at  this  time  with  reference 
to  the  questions  argued,  we  are  satisfied  that 
the  better  and  greater  weight  of  the  author- 
ities tend  to  these  general  conclusions:  (1) 
That  equity  will  ,not  undertake  to  decree 
specific  performance  of  contracts  for  personal 
service.  (2)  In  the  absence  of  an  express 
negative  covenant  equity  will  not  aid  the  en- 
forcement of  such  contract  by  injunction. 
(3)  Even  where  there  is  an  express  negative 
covenant  injunction  will  not  be  granted  save 
In  these  exceptional  cases  where,  by  reason 
of  the  peculiar  or  extraordinary  character 
of  the  promised  service  a  violation  of  the 
agreement  will  cause  injury  to  the  other 
party  for  which  an  action  at  law  will  af- 
ford no  adequate  remedy.  In  the  instant 
case,  even  if  the  contract  contained  a  nega- 
tive covenant,  there  Is  not  such  a  showing  of 
facts  on  behalf  of  the  appellant  as  to  bring 
It  within  the  exception  which  Justifies  an 
Injunction.  While  the  petition  does  state 
that  the  services  which  appellee  was  to 
perform  were  unique  and  extraordinary, 
requiring  peculiar  and  marked  ability  to 
prosecute  them  successfully,  this  is  but  the 
statement  of  a  conclusion  which  is  manifest- 
ly not  supported  by  the  pleaded  facts.  The 
mechanism  of  a  front  lace  corset  is  not 
shown  to  be  of  such  Intricate  and  complicated 
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design  as  to  require  surpaBslng  talent  for 
its  solntlon,  nor  Is  anything  alleged  which 
tends  to  show  why  any  other  woman  of  in- 
telUgence,  erperlence  In  the  sale  of  goods 
and  of  fairly  good  address  coald  not  perform 
tbe  required  service  with  reasonable  success. 
Nor  can  we  see  that  the  damages  suffered  or 
to  be  anticipated  from  the  appellee's  breach 
of  her  contract  are  of  a  peculiar  or  Irrepara- 
ble character.  The  mere  fact  that  she  may 
not  be  financially  responsible  Is  not  alone 
any  reason  for  Invoking  the  aid  of  equity  In 
any  case.  Indeed,  If  we  omit  tbe  merely 
complimentary  and  appreciative  description 
of  the  appellee  set  forth  In  the  petition  (and 
which  she  could  not  be  expected  to  deny) 
the  allegation  when  reduced  to  brief  terms 
la  simply  that  appellee  was  an  experienced 
and  competent  saleswoman  who  was  capable 
of  rendering  to  appellant  valuable  service, 
and  that  she  has  violated  her  agreement  so 
to  do.  Experience,  competency,  and  high 
degree  of  efficiency  In  exploiting  and  selling 
any  brand  of  goods  are  qualifications  which 
can  hardly  be  bo  rare  as  to  require  the  aid 
of  equity  to  prevent  irreparable  loss  by  an 
employer  who  finds  himself  compelled  to  sub- 
stitute one  saleswoman  for  another. 

This  controversy  In  Its  essential  nature 
difTers  in  no  manner  from  those  arising  dally 
between  master  and  servant,  employer  and 
employe  and,  like  them,  its  settlement  Is 
peculiarly  within  the  province  of  law,  and 
not  a  subject  of  equitable  consideration.  It 
will  be  admitted,  of  coarse,  that  if  in  such 
employment  appellee  became  possessed  of 
valuable  trade  secrets  concerning  appellant's 
business  she  might  be  enjoined  from  disclos- 
ing them  to  others  or  from  using  them  her- 
self to  the  appellant's  injury.  The  petition 
contains  no  such  allegation.  While  It  is 
charged  that  she  has  engaged  in  the  manu- 
facture and  sale  of  a  front  lace  corset  simi- 
lar to  tbe  one  sold  by  the  appellant  no  claim 
Is  made  that  appellant  holds  any  patent  or 
peculiar  or  exclusive  right  to  deal  In  that 
article,  or  that  appellee  has  appropriated 
any  trade-mark  or  design  belonging  to  tbe 
appellant  or  made  use  of  any  method  or 
manner  of  competition  which  other  dealers 
in  the  same  line  of  trade  might  not  legally 
and  properly  employ.  The  allegation  that 
appellee  Is  profiting  by  the  experience  and 
knowledge  which  she  obtained  In  appellant's 
service  alleges  no  legal  wrong.  The  employ© 
leaving  an  employer's  service  cannot  leave 
the  experience  or  knowledge  there  acquired, 
and,  saving  the  matter  of  trade  secrets  al- 
ready mentioned,  these  are  legitimate  ad- 
ditions to  her  personal  equipment  which 
she  has  a  perfect  right  to  use  for  her  own 
benefit.  Rogers  v.  Rogers,  58  Conn.  350,  20' 
Atl.  467,  7  l-  R.  A.  779.  18  Am.  St.  Rep.  278; 
Sternberg  v.  O'Brien,  48  N.  J.  Bq.  370,  22 
Atl.  348;  Chain  Belt  Co.  v.  Van  Sprekelsen 
(Wis.)  04  N.  W.  7a 

For  the  reasons  stated,  tbe  ruling  of  the 
district  court  Is  afilrmed. 


STATE  ▼.   O'MALLBIT. 
(Supreme  Court  of  Iowa.    Oct  25,  1908.) 

1.  iRDICniENT     AND     InFOBUATION— GBOUNDS 

tost  Settiro  Aside— Retubns. 

Though  Code,  §  5258,  provides  that  the 
clerk  of  the  grand  jury  shall  tal^c  minutes  of 
the  evidence  given  before  it,  and  when  evidence 
la  taken  it  shall  be  read  over  to  and  signed  by 
t)ie  witness,  and  wlien  an  indictment  is  found 
ail  minates  and  exhibits  relating  thereto  shall 
be  returned  therewith  and  filed  with  the  clerk 
of  court,  neither  failure  to  return  exhibits  with 
the  indictment,  nor  failure  of  witness  to  sign 
the  minutes  of  his  testimony  l>efore  the  grand 
jury,  is  ground  for  setting  aside  the  indictment ; 
they 'not  being  among  the  grounds  enumerated 
by  section  !).319  on  which  an  indictment  shall  be 
set  aside. 

2.  Witnesses— CoMPETENCT— Waives  or  Ob- 
jection. 

Objection  to  competency  of  witness,  if  not 
made  when  he  is  offered,  is  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol,  60, 
Cent.  Dig.  Witnesses,  §§  190-192.] 

3.  Intoxicating    Liquobs  —  Npisanob— Evi- 
dence OF  Sale. 

A  witness,  on  a  prosecution  for  keeping  a 
liquor  nuisance,  may  testify  that,  when  outside 
defendant's  store,  he  furnished  another  with 
money  to  buy  liquor,  and  that  such  person  took 
the  money  and  went  into  the  store,  and  soon 
returned  with  a  bottle  of  liquor;  this  tei^ding 
to  show  that  liquor  was  kept  and  sold  at  the 
place. 

[Ed.  Note.— For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  §290.] 

Appeal  from  District  Court,  Dallas  (boun- 
ty; James  D.  Gamble,  Judge. 

The  defendant  .was  convicted  of  keeping 
a  liquor  nuisance,  and  appeals.    Affirmed. 

Cardell  &  Fahey,  for  appellant.  Chas.  W. 
Mnllan,  Atty.  Oen.,  and  Lawrence  De  Oraff, 
Asst.  Atty.  Gen.,  for  the  State. 

8HBRWIN,  J.  The  defendant  moved  to 
set  aside  the  Indictment  for  tbe  reason  that 
certain  exhibits  which  were  before  the  grand 
Juiy  were  not  returned  with  the  indictment 
and  filed  by  the  clerk  of  tbe  court  It  Is 
undisputed  that  the  county  auditor,  Lods, 
Identified  the  same  exhibits  on  tbe  trial,  and 
that  they  were  Introduced  in  evidence.  Code, 
8  5258,  among  other  things,  provides  that, 
"when  an  indictment  Is  found,  all  minutes 
and  exhibits  relating  thereto  shall  be  re- 
turned therewith  and  filed  by  the  clerk'  of 
the  court,  and  attached  to  the  indictment." 
The  provision  requiring  the  return  and  filing 
of  all  exhibits  was  first  enacted  In  1897  as 
a  part  of  said  section  of  the  Code,  and,  so 
far  as  we  are  advised,  the  question  now  un- 
der consideration  has  not  before  been  consid- 
ered or  determined  by  us.  Prior  to  Its  enact- 
ment we*  held  in  State  ▼.  MullenhofF,  74 
Iowa,  271,  37  N.  W.  S29,  that  it  was  not 
necessary  to  set  out  documentary  evidence, 
or  note  it,  in  the  minutes  of  the  evidence 
returned  with  the  Indictment.  In  State  v. 
Boomer,  103  Iowa,  106,  72  N.  W.  424,  decided 
in  October,  1897,  we  followed  the  rule  an- 
nounced In  tbe  MullenhoS  Case,  saying.  It 
is  not  necessary  to  return  with  the  Indict- 
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ment  docnmentary  evidence  which  was  before 
the  grand  jury.  The  Boomer  Case  was  tried 
below  before  section  5258  became  a  part 
of  the  law,  although  it  was  decided  In  this 
court  thereafter;  and  it  Is  not  an  authority 
on  the  precise  question  Involved  In  this  ap- 
peal. The  requirement  that  all  exhibits  be 
returned  with  the  Indictment  and  filed  by 
the  clerk  was  manifestly  intended  to  cure 
the  defect  in  the  statute  theretofore  existing, 
and  to  meet  the  decision  in  the  Mullenhoff 
Case.  But,  If  this  be  true,  it  does  not  nec- 
essarily follow  that  the  motion  to  set  aside 
the  indictment  should  have  been  sustained. 
Aside  from  the  question  whether  the  statute 
is  mandatory,  or  directory  only,  section 
6319  of  the  Code  enumerates  the  grounds  on 
which  an  indictment  shall  be  set  aside  on 
motion,  and  we  have  repeatedly  held  that 
an  indictment  will  not  be  set  aside  on 
grounds  other  than  those  so  enumerated. 
The  failure  to  file  exhibits  is  not  made  a 
ground  for  setting  aside  the  indictment 
True,  the  statute  provides  that  It  shall  be 
set  aside  when  the  minutes  of  the  evidence 
of  the  witnesses  examined  by  the  grand  jury 
are  not  returned  therewith ;  but  we  have 
held  that  documentary  evidence  is  not  the 
evidence  meant  thereby.  State  v.  Hurd,  101 
Iowa,  891,  70  N.  W.  613. 

Further  objection  Is  based  on  the  court's 
refusal  to  set  aside  the  indictment  because 
the  minutes  of  the  testimony  of  one  of  the 
witnesses  before  the  grand  jury  was  not 
signed  by  him.  What  we- have  already  said 
relative  to  the  statutory  grounds  for  setting 
aside  an  Indictment  applies  to  this  con- 
tention for  it  Is  not  contended  that  the 
minutes  of  his  testimony  returned  and  filed 
are  not  correct  In  addition  to  this,  however, 
we  think  the  requirement  that  the  minutes 
be  signed  by  the  witness  directory  only. 
The  case  of  State  v.  Hurd,  101  Iowa,  801,  70 
N.  W.  613,  is  analogous  to  this  on  the  point. 
There  the  minutes  of  the  testimony  of  the 
witnesses  before  the  grand  jury  were  taken 
by  the  clerk  of  that  body,  and  then  taken 
and  copied  by  a  stenographer  and  typewriter 
in  the  ofllce  of  the  county  attorney  and  the 
copy  made  by  her  was  returned  with  the 
indictment  This  was  made  a  ground  of 
the  motion  to  quash  the  Indictment  and  we 
held  that  it  was  not  good,  saying :  "Ijt  Is  not 
pretended  but  that  the  minutes  returned  are 
correct  They  were  before  the  grand  jury, 
recognized  by.  It  as  the  mlnntes  of  the  evi- 
dence taken  before  it  and  by  It  returned  Into 
court  with  the  indictment.  We  know  of 
nothing  In  the  letter  or  spirit  of  the  law  to 
make  it  necessary  for  the  grand  jury  to  re- 
turn the  minutes  of  the  evidence  In  the 
handwriting  of  the  clerk.  The  important 
thing  Is  that  they  shall  be  the  same  as  those 
written  by  him.  The  irregularity,  if  it  be 
one,  is  without  the  slightest  prejudice." 
See,  also.  State  t.  Marshall,  105  Iowa,  38,  74 
N.  W.  763,  where  a  similar  question  was  in- 
volved on  a  motion  to  set  aside  the  Indict- 


ment Fartbermore,  objection  was  not  made 
to  the  witness  but  to  his  testimony  only.  If 
Incompetent  as  a  witness  for  any  reason, 
objection  should  be  made  when  he  is  offered, 
and  If  not  so  made  it  will  be  deemed 
waived.  State  v.  Hurd,  supra.  State  t.  Mar- 
shall, supra. 

The  court  permitted  a  witness  to  testify 
that  another  person  had  bought  liquor  for 
him  at  the  defendant's  store,  and  error  !■ 
predicated  on  the  admission  of  the  testimony. 
Such  testimony  shows  that  the  witness  was 
outside  of  the  building  at  the  time  and  fur- 
nished the  money  with  which  the  purchase 
was  to  t>e  made,  and  that  the  other  party 
took  the  money  and  went  Into  the  store  and 
soon  thereafter  returned  with  a  bottle  of 
liquor.  We  are  of  the  opinion  that  there 
was  no  error  In  receiving  the  testimony.  It 
tended  to  show  that  Intoxicating  liqnor  was 
kept  and  sold  In  the  defendant's  place  of 
business,  and,  when  sales  of  Intoxicating 
liquor  are  shown,  the  presumption  obtains 
that  they  are  unlawful  and  the  burden  rests 
upon  the  seller  to  prove  to  the  contrary. 
State  V.  Krlechbaum,  81  Iowa,  633,  47  N. 
W.  872. 

Complaint  is  made  of  other  mllngs  on 
the  admission  of  evidence,  bnt  we  find  noth- 
ing further  demanding  more  specific  atten- 
tion. 

The  court  Instructed  that  the  defendant 
would  be  guilty  of  keeping  a  nuisance  If  It 
was  found  that  illegal  sales  had  been  made 
by  his  clerk.  The  Instruction  Is  right;  the 
statute.  Code,  (  2401  so  provides,  and  we 
have  so  held.  State  v.  McOonneli,  90  Iowa» 
107.  57  N.  W.  707. 

The  Instructions  as  a  whole  clearly  state 
the  law  governing  the  case,  and  In  the  25 
errors  assigned  we  find  no  cause  for  revers- 
ing the  case.    It  is  therefore  afOrmed. 

Affirmed. 


In  re  WHABTOITS  WIMi. 

HARRAH  V.  WHABTON  et  al. 

(Supreme  Court  of  Iowa.    Oct  24,   1906.) 

1.  AppbaI/— Habui-ess  Ebkob. 

Any  error  in  sabmittinf;  the  Imoe  of  un- 
due influence  and  Instructing  on  the  subject 
on  a  contest  of  a  will  for  want  of  mental 
capacity  and  undue  Influence,  is  harmlem; 
want  of  mental  capacity  having  been  specifical- 
ly found.  ' 
[E^.  Note.— For  cases  In  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  4226,  4227.] 

2.  Same. 

There  is  no  error  of  which  the  executor,  who 
wRs  also  a  devisee,  can  complain,  in  the  des- 
ignation of  him,  in  the  instructions,  in  a  will 
contest,  as  the  sole  proponent  or  in  that  the 
guardian  of  the  widow,  for  whom  also  pro- 
visions were  made  in  the  will,  named  her  as  a 
contestant 

8.  Wills  —  TEn-AKBRTABT    CAPAoirr  —  En- 
DENce. 

Evidence  of  injury  of  testator  eight  years 
before  execution  of  the  will,  and  of  rcsoltinc 
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unsoundness'  of  mind   thereafter,  ii  admiwible 
«n  a  contest  of  a  will. 

[Ed.  Note. — For  cases  in  point,  see  toL  48, 
Cent  Dig.  WiUs,  {{  112,  120,  124.] 

4.  EviDKKCB— Opinions. 

Where  8ul»cribinK  witnesses  to  a  will  ex- 
plain the  eronnds  on  which  their  opinions  as  to 
the  soundness  of  tentator**  mind  are  based, 
their  opinions,  as  well  aa  those  of  others  on  the 
•abject,  are  to  be  given  weight  only  in  so  far 
aa  the  facts  and  circumstances  detailed  by  them 
Kive  support  to  and  sustain  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {§  23g2-23&l.l 

6.  Trial  —  iNSTBUorioNS  —  Weight  of  Evi- 
dence—Aftibmativb   AND    Nboatitb    Tcs- 

TIMONT. 

Giving  an  instruction  that,  other  things  be- 
ing equal,  affirmative  testimony  is  entitled  to 
more  weight  .than  negative  testimony,  and  that, 
if  a  witness  testifies,  he  did  see  certain  things, 
and  another  of  equal  credibility  testifies  he  did 
not  see  such  things,  then,  if  everything  else. 
is  equal,  the  witness  testifying  negatively  is 
entitled  _  to  lees  credit  than  the  one  testifying 
affirmatively.  Is  not  error,  where  the-  witnesses 
(riving  the  n^ative  testimony  are  not  shown 
to  have  been  m  aa  good  position  as  the  others 
to  see. 

[Ed.  Note.— For  cases  In  point,  see  vol.  46, 
Cent  Die.  Trial.  I  845;  vol.  20,  Cent  Dig.  Evi- 
dence, H  2432-2435.] 

«.   WiTNKSSES— ReDIBEOT     EXAJfTNATION. 

Though  a  contestant  of  a  will  Is  incompe- 
tent under  Code,  {  4604,  to  testify  to  conversa- 
tions^  with,  or  declarations  made  by,  testator 
to  him,  yet  the  effect  of  his  cross-examination 
having  been  to  secure  from  him  a  statement 
that  he  had  conversations  with  testator,  and 
that  In  them  testator  "talked  all  right,"  he  may, 
on  redirect  examination,  for  the  purpose  of 
overcoming  the  effect  of  such  testimony,  tes- 
tify to  what  testator  said  in  such  conversa- 
tions, as  bearing  on  his  loundness  of  mind. 

[EJd.  Note.— For  cases  in  polnr,  see  vol.  50, 
Cent  Dig.  Wills,  {  1000.] 

7.  TRiAi^ABatTVENT— Right  to   Open   and 
Close. 

There  being  no  question,  on  the  contest  of 
B  will,  as  to  the  fact  of  its  execution,  the  only 
issue  submitted  being  as  to  mental  capacity 
and  undue  Influence,  contestant  is  entitled  to 
open  and  close  the  argument,  having  the  l>urden 
of  proof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  ii  44-47.] 

8.  Appeal — Discretion    ot   Tbial    Court— 
mlbconduot  of  counsel. 

The  fact  that  statements  in  the  opening 
argument  of  counsel  for  contestant  as  to  the 
financial  conditions  of  testator  and  the  devisee 
were  not  fully  borne  out  by  the  evidence  is 
not  ground  for  interfering  with  the  discretion 
of  the  trial  court  in  refusing  a  new  trial  on 
account  thereof;  It  having  told  the  Jury  not 
to  take  into  account  extraneous  matters,  state- 
ments, and  sunestions  not  supported  by  the 
evidence,  and  it  not  affirmatively  appearing 
that  its  discretion  was  abused  to  the  prejudice 
of  proponent 

[Ed.  Note. — ^For  cesea  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {(  3847,  JW66- 
3870;  vol.  46,  Cent  Dig.  Trial,  H  28.5,  316.] 

Appeal  from  District  Court,  Jasper  Coon- 
ty;  Byron  W.  Preston,  Jodge. 

This  is  a  proceeding  for  the  probate  of  the 
will  of  Stephen  Wharton,  deceased,  offered 
for  probate  by  A.  M.  Harrah,  devisee,  who  Is 
also  named  as  executor,  to  act  without  bond, 
and  contested  by  Oeorge  Wharton,  his  son, 


and  Esther  Wbarton,  his  widow,  wbo,  hav- 
ing  been  adjudged  Insane,  is  represented  bj 
a  guardian.  The  gronnda  of  contest  were 
want  of  mental  capacity,  and  undue  Influ- 
ence. There  was  a  special  finding  of  want  of 
mental  capacity  by  the  Jury,  a  general  ver- 
dict In  favor  of  contestants,  and  a  Judgment 
entered  on  such  verdict,  denying  and  refusing 
admission  of  the  will  to  probate^  Proponent 
appeals.    Affirmed. 

0.  Px  Myers  and  E.  C.  Ogg,  for  appellant 
E.  J.  Salmon,  for  appellee  George  Wharton. 
E.  M.  S.  McLaughlin,  for  appellee  Esther 
Wharton. 

McCLAIN,  0.  J.  Many  errors  are  assign- 
ed as  to  the  action  of  the  trial  court,  and  it 
win  only  be  possible  to  discuss  those  which 
seem  to  this  court  to  be  of  oontrolllng  impor- 
tance. 

1.  Various  objections  are  urged  to  the  cor- 
rectness of  Instructions  on  the  issue  as  to 
undue  influence,  and  as  to  the  refusal  of  in- 
structions on  that  subject,  particularly  an 
Instruction  withdrawing  that  issue  from  the 
Jury  on  the  ground  that  there  was  no  evi- 
dence to  support  the  contest,  but  we  do  not 
find  It  necessary  to  notice  these  objections, 
for  the  court  submited  to  the  jury  separate 
special  Interrogatories  as  to  the  unsoundness 
of  the  mind  of  deceased,  and  as  to  whether, 
In  executing  the  will,  deceased  was  acting 
under  undue  influence,  with  the  direction  that, 
if  the  answer  to  the  first  interrogatory  was 
that  deceased  was  of  unsound  mind,  then  the 
interrogatory  as  to  undue  influence  need  not 
be  answered,  and  the  jury  returned  an  af- 
firmative answer  to  the  first  interrogatory, 
making  no  answer  to  the  second.  It  Is  clear 
from  this  record  that  the  general  verdict  of 
the  jury  was  not  based  on  the  evidence  as 
to  undue  Influence,  and  it  could  not  have 
been  affected  by  the  instructions  on  that 
subject  There  was  no  prejudicial  error, 
therefore,  In  submitting  the  Issue  as  to  un- 
due Influence  nor  In  the  giving  of  the  in- 
structions on  that  subject  even  if  they  might 
be  found  to  be  erroneous.  In  re  Will  of  Sel- 
leck,  125  Iowa,  678,  101  N.  W.  453;  In  re 
Betts'  Estate,  118  Iowa,  111,  84  N.  W.  975. 

2.  The  designation  by  the  court  in  its  In- 
structions of  A.  M.  Harrah  as  the  sole  propo- 
nent, although  the  will  proposed  for  probate 
contained  provisions  for  the  benefit  of  Esther 
Wharton,  widow,  and  the  naming  of  her  as 
contestant  by  E.  M.  S.  McLaughlin,  her  guar- 
dian, are  complained  of,  principally,  as  we 
understand  It,  because  the  court  thereby  un- 
duly emphasized  the  relati<Hi  of  Harrah  as 
devisee,  whereas  be  was  also  executor,  and  on 
that  ground  properly  was  the  proponent  of 
the  will,  and,  also,  as  pointing  him  out  to 
be  the  sole  claimant  under  tiie  will,  although, 
as  a  matter  of  fact,  the  wlaow  would  have  de- 
rived some  benefit  under  its  provisions.  But 
these  complaints  seem  to  us  to  I>e  without 
any  substantial   force.    The  widow   is  not 
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complaining  that  she  was  named  as  contest- 
ant, and  the  court  did  not  say  whether  Har- 
rah  proposed  the  will  for  probate  as  execu- 
tor or  as  devisee.  The  will  itself  was  be- 
fore the  Jury,  and  the  circumstances  were 
fully  known  to  them,  and  no  prejudice  could 
possibly  have  resulted,  In  our  Judgment,  from 
the  method  In  which  the  parties  were  des- 
ignated. It  Is  said  that  McLaughlin  as  guar- 
dian had  no  right  to  elect  for  his  ward  that 
she  should  be  treated  as  contestant,  but  we 
see  no  bearing  of  this  matter  on  the  rights 
of  the  appellant.  There  Is  no  contention 
that  the  court  did  not  have  Jurisdiction  to 
proceed,  and  the  question  whether  Its  Judg- 
ment is  binding  upon  the  widow  is  not  one 
which  appellant  can  raise. 

8.  Several  Inatmctlons  with  reference  to 
mental  capacity  are  complained  of  on  the 
general  ground  that  they  unduly  emphasized 
the  requirements  as  to  mental  capacity  to 
make  a  will,  and  reiterated  the  necessity  that 
the  testator  possess  a  mind  capable  of  exer- 
cising Judgment,  reason,  deliberation,  etc.  A 
reading  of  the  Instruction  satisfies  us  that 
they  are  a  correct  statement  of  the  law,  and 
that  there  la  nothing  in  them  tending  to  mis- 
lead the  Jury  In  Its  application  to  the  facts. 

4.  Another  instruction  Is  objected  to  be- 
cause It  allowed  the  Jurt  to  consider  the 
mental  condition  of  testator  eight  years  after 
the  will  was  executed.  But  nothing  In  the 
instruction  specifically  called  attention  of 
the  Jurors  to  any  evidence  as  to  the  mental 
condition  of  testator  eight  years  after  the  ex- 
ecution of  the  will.  The  Instruction  referred 
to  the  evidence,  and  If  the  evidence  was  com- 
petent It  might  be  con'sidered  by  the  Jury. 
As  to  the  objections  made  to  the  evidence  on 
which  the  Instruction  was  based  It  Is  suffi- 
cient to  say  that  the  testimony  of  witnesses 
for  contestants  covered  a  connected  period 
from  a  time  prior  to  the  execution  of  the 
will  when  testator  received  a  severe  Injury 
down  to  the  time  of  his  death,  and  It  was 
entirely  proper  to  thus  cover  the  whole  period, 
for  the  evidence  tended  to  show  that,  after 
the  time  the  Injury  was  received,  testator  ex- 
hibited symptoms  of  unsoundness  of  mind, 
which  might  be  referred  to  the  continuing  re- 
sult of  the  injury,  combined  with  advancing 
age.  It  would  not  be  difficult  to  cite  many 
cases  in  which  testimony  as  to  mental  condi- 
tion at  a  period  long  subsequent  to  the  exe- 
cution of  a  will  has  been  held  competent,  it 
appearing  that  the  condition  testified  to  has 
been  continuous.  See.  particularly,  Ashcraft 
V.  De  Armond.  44  Iowa.  229 ;  Bever  v.  Spang- 
ler,  93  Iowa.  fiTC,  61  N.  W.  1072. 

5.  In  another  instruction  the  Jurors  were 
directed  as  to  the  weight  to  be  given  to  the 
opinions  of  expert  and  nonexpert  witnesses 
as  to  the  soundness  or  unsoundness  of  testa- 
tor's mind  based  upon  the  facts  and  circum- 
stances detailed  by  them.  Counsel  contend 
that  the  mle  of  the  Instruction  Is  not  applica- 
ble to  the  testimony  of  the  subscribing  wit- 
nesses.   But  the  Instruction  does  not  specific-  i 


I  ally  refer  to  the  testimony  of  the  subacribin^r 
witnesses,  and  it  appears  that,  as  a  matter 
of   fact,   they  did  explain   at   considerable 
length  the  grounds  on  which  their  opinions 
were  based.     Under  these  circumstances,  we 
see  no  reason  why  their  testimony  should  not 
be  subjected  to  the  same  tests  as  those  aii- 
pllcable  to  other  witnesses,  who  give  opinions 
as    to    mental    soundness    or    unsoundness. 
Crandall's  Appeal,  63  Conn.  365,  28  Atl.  531. 
88  Am.  St  Rep.  375.    Of  course,  subscribing 
witnesses  may  give  an  opinion  that  testator 
was    of   sound    mind   without   reciting   any 
particular  facts  or  circumstances,  and  other 
witnesses  who  were  acquainted  with  blm  and 
In  a  situation  to  observe  his  conduct  might 
do  the  same  thing.    Furlong  v.  Carraher,  IDS 
Iowa,  492,  79  N.  W.  277;  Hull  v.  Hull.  117 
Iowa,  738,  745,  89  N.  W.  979;  Lucas  v.  Mc- 
Donald, 126  Iowa,  678.  102  N.  W.  632.     But 
there  Is  nothing  in  the  Instruction  complained 
of  negativing  the  right  of  the  Jury  to  con- 
sider the  testimony  of  subscribing  witnessefs 
or  any  other  nonexpert  witnesses  that  testa- 
tor was  of  sound  mind.    The  Jury  could  not 
have   been    misled    Into    supposing   that   no 
weight  whatever  should  be  given  to  the  tes- 
timony of  such  witnesses  that  testator  was  of 
sound  mind  by   the   instruction   that   their 
opinions  should  be  given  weight  only  in  so 
far  as  the  facts  and  circumstance*!  d<»*«llpd 
by  them  In  evidence  gave  support  to  and 
sustained  such  opinions.    It  Is  further  urged 
that  the  instruction  In  question  authorized 
the  Jury  to  give  some  weight  to  the  opinions 
of  expert  witnesses  In  answer  to  hypothetical 
questions,  although  the  tacts  hypothetlcally 
stated  were  not  established  by  the  evidence. 
But  we  find  nothing  In  the  instmction  which 
contravenes   the   rule  on  this   subject  laid 
down  In   Stutsman  v.   Sharpless,   123  Iowa, 
335,  101  N.  W.  105.    The  instruction  related 
to  facts  and  circumstances  detailed  by  the 
witnesses,  and  not  facts  and  circumstances 
stated  to  them  In  hypothetical  questions. 

6.  Another  Instruction  is  complained  of 
which  directed  the  Jury  that,  other  things 
being  equal,  affirmative  testimony  Is  in  gen- 
eral entitled  to  more  weight  than  negative 
testimony,  and  that.  It  a  witness  testifies 
that  he  did  see  certain  things,  and  another 
witness  of  equal  credibility  testifies  that  he 
did  not  see  such  things,  then.  If  everything 
else  Is  equal  and  such  witnesses  on  either 
side  are  of  equal  credibility,  the  witness 
testifying  negatively  Is  entitled  to  leas  credit 
than  the  one  testifying  afflrmatlTely.  It  Is 
said  that  this  rule,  which  certainly  has  some 
support  In  our  decisions,  has  been  discredited 
In  Stanley  v.  Cedar  Rapids  &  Marlon  City  R. 
Co.,  119  Iowa,  526,  633.  93  N.  W.  489,  and 
Selensky  v.  Chicago  G.  W.  R.  Co.,  120  Iowa, 
113,  lie.  04  N.  W.  272.  But  In  each  of  these 
cases  the  instruction  asked  to  this  general 
effect  was  held  properly  refused,  becanne  wit- 
nesses who  gave  the  so-called  negative  evi- 
dence, or  some  of  them,  were  in  as  good  a 
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position  to  hear  the  sounds  and  signals  re- 
ferred to  In  the  testimony  of  the  witnesses 
giving  the  affirmatlTe  evidence  as  the  latter 
were.  But  the  Instruction  given  In  this  case 
is  not  open  to  any  such  objection,  and,  under 
the  evidence  to  which  the  Instruction  could 
have  been  understood  by  the  Jury  as  having 
reference,  there  was  no  error  in  giving  It 

7.  The  contestant  George  Wharton  as  a  wit- 
ness is  conceded  to  have  been  Incompetent, 
under  Code,  {  4604,  to  testify  In  behalf  of 
contestants  as  to  conversations  with  his  fa- 
ther, or  declarations  made  by  his  father  to 
him,  but  his  testimony  objected  to  was  given 
on  redirect  examination,  and  is  to  be  con- 
sidered. If  at  all,  because  the  proponent  had 
opened  up  the  matter  with  him  on  his  cross- 
examination.  For  &n  understanding  of  the 
situation  under  which  the  testimony  com- 
plained of  was  given,  it  is  necessary  to  set 
out  portions  of  the  record.  On  cross-ex- 
amination, after  the  witness  had  testified  to 
having  visited  his  father  on  various  occa- 
sions, and  going  downtown  with  him,  with- 
out objection,  the  following  questions  were 
asked  and  answers  given:  "Q.  What  did 
you  do  when  you  went  down?  A.  Just  walk- 
ed around  town.  Q.  Talked,  did  you?  A. 
Yes,  sir.  Q.  What  did  you  talk  about?  A. 
One  thing  and  another.  First  one  thing  and 
another.  Q.  What  would  be  the  first  thing 
or  another?  A.  About  bis  health;  how  be 
was  getting  along,  and  about  being  uptown, 
and  the,  like  of  that  Q.  Your  father  talk- 
ed all  right?  A.  Yes;  apparently.  Q.  He 
always  talked  all  right?  A.  Yes,  sir."  The 
re-examlnatlon  to  which  the  objections  now 
Insisted  upon  were  made  was  as  follows: 
"Q.  In  your  cross-examination,  in  answer  to 
a  question  propounded  by  Mr.  Harrah,  you 
said  that  In  1805  your  father  talked  to  yon 
all  right;  what  did  you  mean  by  that?  A. 
He  talked  about  like  any  one  would  when 
you  went  to  visit  them.  Q.  Was  this  before 
or  after  his  injury?  A.  Which?  Q.  That 
you  were  talking  to  him?  A.  Why,  after 
his  injury  he  would  appear  all  right  when 
be  first' got  well,  when  he  first  got  up  and 
around,  but  he  never  appeared  to  have  a 
memory  like  be  had,  and  it  always  got 
worse.  Q.  What  I  want  to  know  is,  when 
you  say  he  talked  all  right  was  that  after 
be  was  hurt  or  before?  A.  Before  he  was 
hurt  Q.  I  think  he  was  hurt  in  18947  A. 
Yea,  sir.  Q.  When  you  said  in  1895  your 
father  talked  with  you  all  right  what  did 
you  mean?  A.  Well,  when  I  would  visit  him 
he  complained  of  bis  arm  hurting  him  and 
his  head  hurting  him.  Q.  But  you  did  say 
on  cross-examination  that  when  your  father 
talked  with  you  he  talked  all  right  at  that 
time;  what  did  you  mean  by  that?  A.  I 
don't  know  as  I  understand.  Q.  Did  you 
mean  by  that  that  he  was  all  right  In  his 
mind?  A.  No,  sir.  Q.  In  the  talks  you  tes- 
tifled  to  In  1895,  on  cross-examination  yon 
may  state  what,  if  anything,  was  said  at 
that  time  In  regard  to  his  mental  or  physical 


condition.  (Objected  to  as  Incompetent  im- 
material, and  Irrelevant  to  relate  to  a  con- 
versation with  the  decedent  both  the  wit- 
ness, the  evidence,  and  the  question  being 
Incompetent  under  section  4604  of  the  Code 
as  to  personal  conversationa  with  witness 
and  decedent )  Court :  He  may  answer,  con- . 
fining  it  to  those  conversations  in  1895,  in- 
quired about  in  cross-examination.  (Propo- 
nent excepts.)  A.  Poorly,  very  poorly.  Q. 
What  was  said  as  to  his  condition;  what 
did  he  say  as  to  whether  his  mind  was  strong 
or  weak,  whether  its  condition  was  good  or 
bad?  (Same  objection.  Overruled,  and  pro- 
ponent excepts.)  A.  Bad.  Q.  He  said  what 
was  bad?  (Same  objection.  Overruled,  and 
proponent  excepts.)  .  A.  His  health.  Q. 
What  did  he  say  about  his  mind.  If  any- 
thing? (Same  objection.  Overruled,  and 
pr(^>onent  excepts.)  A.  Well,  he  said  his 
mind  was  not  very  good ;  that  he  could  \iot 
recognize  people  when  he  would  meet  them. 
Q.  Now,  did  he  say  this  about  his  mind  In 
these  talks  to  which  I  have  called  your  at- 
tention? (Same  objection.  Overruled,  and 
proponent  excepts.)  A.  Yes,  sir;  pretty 
near  every  time  I  would  see  him.  Q.  I 
mean,  confining  yourself  to  these  talks  that 
you  had  with  him  In  that  year  1895?  (Same 
objection.  Overruled,  and  proponent  ex- 
cepts.) A.  Yes,  sir;  always.  Q.  Yon  may 
state  whether  or  not  he  complained  of  any 
pain  In  bis  head,  and.  If  so,  what  he  said, 
in  any  of  these  talks.  (Same  objection.) 
Court:  In  any  of  these  talks  in  1896,  while 
walking  around  Kellogg.  (Proponent  ex- 
cepts.) A.  He  always  complained  of  the 
back  of  bis  head  hurting  him,  and  his  shoul- 
der and  his  arm.  (Proponent  moves  to  strike 
out  the  answer  for  the  same  reasons  stated 
in  the  objection.  Overruled,  and  proponent 
excepts.)  Q.  In  these  talks  in  1886,  what 
else,  if  anything,  did  he  say  In  regard  to  his 
property,  and  the  disposition  be  was  going 
to  make  of  It  if  anything?  (Same  objec- 
tion, and  leading.)  Court:  He  may  answer 
what  was  said  in  any  of  these  talks,  walking 
around  Kellogg,  in  1895,  and  to  which  he  tes- 
tified in  cross-examination.  (Proponent  ex- 
cepts.) A.  Well;  be  always  said  Mr.  Har- 
rah was  doing  his  business  for  him  and 
handling  his  property  and  money."  It  is 
plain  that  the  redirect  examination  related 
to  the  conversations  of  witness  with  his  fa- 
ther, and  declarations  of  his  father  to  him, 
to  which  reference  was  made  in  the  cross- 
examination,  and  it  was  therefore  proper. 
Fox  V.  Barrett's  Estate,  117  Mich.  162,  76 
N.  W.  440;  Lange  v.  Klatt  (Mich.)  97  N. 
W.  708.  It  Is  to  be  noticed  that  the  effect  of 
the  cross-examination  was  to  secure  from 
the  witness  a  statement  that  he  had  con- 
versations with  bis  father,  and  that  in  those 
conversations  his  father  "talked  all  right" 
Now,  it  was  ceitainly  competent  for  the  pur^ 
pose  of  overcoming  the  effect  of  this  evidence, 
if  possible,  to  have  the  witness  relate  just 
what  his  father  said  which  led  him  to  tea- 
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tlty  on  croBS-ezaminatloD  that  the  conversa- 
tion of  his  father  was  such  as  to  indicate 
a  sound  mind;  and  the  court  strictly  limit- 
ed the  redirect  examination  to  the  very 
matters  testified  about  In  cross-examination. 
There  was  no  error  In  the  ruling. 

8.  Error  Is  assigned  In  allowing  to  con- 
testant the  opening  and  closing  of  the  argu- 
ment to  the  Jury.  But  there  was  no  con- 
troversy in  the  evidence  as  to  the  fact  of 
the  execution  of  the  will,  the  only  issue  sub- 
mitted to  the  jury  being  as  to  mental  capaci- 
ty, and  undue  influence,  and  there  was  no 
error,  therefore,  in  holding  that  the  burden 
was  on  contestants  which  would  entitle  them 
to  the  opening  and  closing. 

9.  Sllsconduct  of  counsel  for  contestants 
In  the  opening  statement  to  the  jury  Is  urged 
as  error,  the  particular  complaint  made  be- 
ing that  the  financial  condition  of  testator 
anti  of  Harrah  at  the  time  the  will  was  ex- 
ecuted was  emphasized  and  relied  upon  as 
tending  to  show  the  unreasonableness  of  the 
devise  of  all  testator's  property  to  Harrah, 
who  was  his  attorney  and  had  bad  charge 
of  business  for  him,  to  the  exclusion  of  his 
widow  and  next  of  Icln.  The  financial  cir- 
cumstances of  the  testator  and  the  devisee 
may,  however,  be  properly  taken  Into  account 
In  determining  whether  the  will  is  so  un- 
reasonable as  to  indicate  a  disordered  mind, 
or  the  working  of  sinister  influences.  Manatt 
V.  Scott,  106  Iowa,  203,  217,  76  N.  W.  717, 
68  Am.  St  Rep.  293.  And  the  fact  that  the 
statements  made  In  argument  were  not  fully 
borne  out  by  the  evidence  is  not  necessarily 
a  ground  for  reversal,  especially  where  the 
court  has  cautioned  the  Jury,  as  in  this  case, 
that  they  are  not  to  take  into  account  ex- 
traneous matters,  statements,  and  sugges- 
tions  ooX  supported  by  the'  evidence.  This 
court  will  not  interfere  with  the  discretion 
of  the  trial  court  in  refusing  to  grant  a  new 
trial  on  account  of  alleged  misconduct  of 
counsel  in  argument,  unless  It  Is  made  to 
affirmatively  appear  that  such  discretion  has 
been  abused  to  the  prejudice  of  appellant 
Sunberg  ▼.  Babcock,  06  Iowa,  515,  520,  24 
N.  W.  19. 

There  was  sufficient  evidence  of  unsound- 
ness of  mind  at  the  time  of  the  execution  of 
the  will  to  sustain  the  verdict  of  the  jury, 
and,  finding  no  errors  In  the  rulings  as  to 
introduction  of  evidence,  or  in  the  submission 
of  the  case  to  the  Jury,  or  in  the  Instructions 
given  on  the  subject  of  testator's  soundness 
of  mind,  the  Judgment  of  the  trial  court  Is 
afilrmed. 


In  re  RAT. 

PRANTB  V.  LOMPB. 

(Supreme  Court  of  Nebraska.    Oct  18,  1906.) 

1.   INSANS  PeBSOHB— AFPOIimCKITT  OF  GUABD- 

lAR— PABtrm. 

In  a  proceeding  on  a  petition  for  the  ap- 
pointment of  a  guardian  for  an  alleged  feel}le- 
minded  person,  bia  next  of  kin  are  proper  par- 


ties and  may  appear  tn  court  and  oppose  the 
grantine  of.  the  petition. 
2.  Same— Proobdube. 

It  is  error  for  the  county  court  to  bear 
a  petition  for  the  appointment  of  a  guardian 
for  an  alleged  feeble-minded  person  prior  to  the 
hour  set  for  the  bearing  uixin  the  stipulation 
of  such  feeble-minded  person  acting  without 
counsel,  waiving  the  time  of  hearing. 
8.  Appkal— Revebsai>-Tbial  de  Novo. 

Where  a  judgment  of  a  county  court  is 
reversed  by  a  district  court  in  a  proceeding  in 
error,  the  district  court  may  retain  sucli  cause 
for  trial.  This  rule  applies  to  matters  of  pro- 
bate jurisdiction  as  well  as  to  civil  actions. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Nemaha  County; 
Kelligar,  Judge. 

In  the  matter  of  the  guardianship  of  Har- 
men  Ray,  an'  alleged  incompetent  Petition 
by  William  Prante  for  his  appointment  as 
guardian.  Upon  an  order  granting  the  same 
and  on  refusal  to  set  the  order  aside,  Oscar 
Lompe  brings  error.    Affirmed. 

See  104  N.  W.  1150. 

H.  A.  Laml)ert  and  C.  O.  French,  for  plain- 
tiff in  error.  E.  Femeau,  Stull  &  Hawzby, 
and  W.  F.  Buck,  for  defendant  in  error. 

EPPERSON,   C.     On  January  *10,  1905. 

William  Prante  filed  a  petition  in  the  county 
court  of  Nemaha  county,  alleging  that  Har- 
mon  Ray  is  a  resident  of  that  county  and  !• 
possessed  of  personal  property  of  the  value 
of  $10,000  and  the  owner  of  real  estate  of 
the  value  of  $100,000;  that  the  mental  pow- 
ers of  the  said  Ray  have  been  falling  for 
some  time,  and  on  account  of  mental  disease 
and  mental  delusions  he  has  become  mentally 
incompetent  to  have  the  charge  and  manage- 
ment of  bis  property;  that  said  Ray  has  two 
children,  aged,  respectively,  14  and  8  years, 
and  residents  of  Thayer  county.  Neb.  The 
petition  concludes  with  a  prayer  that  a  time 
may  be  flxed  for  a  hearing  of  said  petition, 
that  notice  of  its  pendoicy  be  given  to  said 
Ray  and  his  minor  children  as  required  by 
law,  and  that  on  the  hearing  thereof  A.  M. 
Engles  and  John  McConnell  should  I>e  ap- 
pointed guardians.  The  county  court  fixed 
January  27,  1005,  for  the  hearing  of  said  pe- 
tition, and  made  an  order  requiring  a  notice 
thereof  to  be  served  upon  said  Ray  and  his 
children.  On  the  day  flxed  for  hearing  Ray 
appeared  with  his  counsel  and  asked  that 
the  case  be  continued.  This  request  was 
granted,  and  the  hearing  adjourned  until 
February  28th,  at  10  a.  m.  On  February 
28th,  at  46  minutes  after  8  o'clo<^  in  the 
forenoon,  Ray  and  the  petitioner,  Prante,  ap- 
peared and  asked  that  the  petition  be  imme- 
diately heard.  Ray  stated  in  open  court  that 
he  wished  the  litigation  to  cease;  that  he 
wanted  a  guardian  appointed  and  requested 
the  appointment  of  Prante,  and  did  not  wish 
to  await  the  arrival  of  his  attorneys,  or  to 
be  represented  by  them.  The  court  thereup- 
on proceeded  with  the  hearing,  found  for  the 
petitioner,   and   appointed   ^lUam   Prante 
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guardian.  As  shown  by  the  record,  the  hear- 
ing was  bad  and  the  judgment  annoonced 
appointing  a  gnardlan  to  take  charge  of  more 
than  $100,000  worth  of  property,  depriving 
the  alleged  Incompetent  person  of  bis  liberty 
to  the  atent  of  placing  blm  under  guardian- 
■hip,  all  within  the  short  space  of  25  min- 
utes. At  10  minutes  after  0  a.  m.  J.  S'.  StuII 
came  Into  court  and  filed  an  answer,  sworn 
to  by  Bay  on  the  preceding  day,  and  W. 
F.  Back  came  also  and  said  that  he  was 
attorney  for  Oscar  Lompe,  the  guardian  of 
Bay's  children,  filed  an  answer  on  behalf  of 
aald  children  and  their  guardian,  asked  that 
the  cause  be  opened,  the  judgment  set  aside, 
and  the  case  retried.  This  request,  on  the 
objection  of  both  Bay  and  Prante,*  was  re- 
fused, liompe  then  prepared  and  filed  a 
formal  motion,  asking  that  the  findings  and 
judgment  of  the  court  be  set  aside  for  lrr%- 
olarlUes  In  the  proceedings,  among  other 
things  alleging  that  the  hearing  was  had  In 
the  absence  of  Lompe's  and  Ray's  attorneys ; 
that  It  was  heard  prior  to  the  hour  previous- 
ly fixed;  that  Ray  had  been  wrongfully  In- 
duced to  consent  to  Prante's  appointment 
The  court  overruled  the  motion  and  Lompe 
prosecuted  error  proceedings  In  the  district 
court  to  reverse  the  judgment  of  the  county 
court  Upon  the  hearing  there,  the  district 
court  found  that  the  county  court  erred  In 
hearing  the  case  prior  to  the  hour  fixed  and 
In  refusing  to  hear  the  case  on  Its  merits 
on  the  request  of  Ix>mi)e.  A  judgment  of 
reversal  was  entered,  and  tbe  district  court 
farther  ordered  that  the  cause  be  retained 
for  further  proceedings.  The  petitioner, 
Prante,  prosecutes  error  to  this  court 

Prante  contends  that  the  district  court 
erred  In  reversing  tbe  judgment  of  the  coun- 
ty court;  that  neither  Ray's  children  nor 
tlielr  guardian  were  necessary  parties  to  the 
proceedings  In  the  county  court  and  have  no 
right  to  complain;  that  by  the  service  of  no- 
tice upon  the  alleged  Incompetent  person  the 
court  acquired  jurisdiction  under  the  provi- 
sions of  section  B384,  Cobbey's  Ann.  St  1903; 
and  that  therefore  the  court  was  not  required 
to  await  the  arrival  of  the  hour  appointed  for 
the  hearing  to  permit  the  next  of  kin  to  ap- 
pear. Section  5384,  supra,  provides  only  for 
service  of  notice  upon  the  alleged  Incompe- 
tent person.  Under  a  very  similar  statute  of 
Michigan,  the  Supreme  Court  of  that  state 
has  held  that  tbe  petition  for  tbe  appolnt- 
nsent  of  a  guardian  was  InsufiScIent  If  It  fall 
to  allege  the  names  of  the  next  of  kin  (In 
re  Bassett  [Mich.]  36  N.  W.  97);  and,  further, 
that  the  next  of  kin  were  necessary  parties, 
and  that  notice  to  them  was  Indispensable 
to  the  court's  jurisdiction.  In  re  Myers, 
(Mich.)  41  N.  W.  844.  Our  statute  nowhere 
expressly  provides  that  notice  shall  be  given 
to  the  next  of  kin;  nor  does  It  provide  that 
the  petition  for  the  appointment  shall  be 
signed  by  the  next  of  kin.  The  court  may  be 
given  jurisdiction  of  the  subject-matter  upon 
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a  petition  filed  by  a  friend  of  tbe  alleged  in- 
competent person.  We  do  not  consider  it 
necessary  In  the  case  at  bar  to  determine 
whether  or  not  under  tbe  provisions  of  the 
statutes  of  this  state  It  is  necessary  to  give 
notice  of  the  proceedings  to  the  next  of  kin. 
The  county  court  has  general  jurisdiction  In 
matters  pertaining  to  guardianship,  and  It 
is  Its  duty  to  protect  the  Interests  of  tbe  al- 
leged incompetent  person,  and,  further,  to 
see  to  it  that  all  proceedings  in  which  the 
alleged  feeble-minded  person  is  Interested  are 
regular  In  every  respect  Incident  to  this 
general  jurisdiction,  it  is  within  the  power 
of  the  court,  even  though  it  may  not  be  re- 
quired by  statute,  to  give  notice  to  the  next 
of  kin  of  the  alleged  Incompetent  person,  that 
they  may  appear  and  protect  his  rights. 
Especially  should  this  be  done  when  the  pe- 
tition Is  filed  by  one  other  than  the  next  of 
kin. 

In  the  case  at  bar  the  county  court,  In  the 
wise  exercise  of  his  discretion,  directed  a 
notice  to  be  served  on  Ray's  children,  wbo 
were  his  next  of  kin.  They  were  parties  to 
the  proceeding,  and  had  a  right  to  rely  upon 
the  order  of  the  court  adjourning  the  hearing 
to  a  subsequent  day,  and,  further,  bad  a  right 
to  appear  and  make  a  showing  at  the  hour 
fixed  for  the  hearing.  It  would  be  an  absur- 
dity to  say  that  the  next  of  kin  have  no  in- 
terest In  the  proceedings  and  that  they  should 
be  denied  the  privilege  of  appearing  In  be- 
half of  their  kindred.  Ray's  children  were 
heirs  apparent  and  as  such  had  an  interest 
which  would  entitle  them  to  appear  and  be 
heard.'  The  court  was  required  to  determine, 
not  only  Ray's  incapacity  to  care  for  bis  own 
proper^,  but  must  also  determine  whether 
he  was  a  resident  of  the  county  and  whether 
the  proposed  guardian  Is  a  suitable  person. 
These  Issues  were  tendered  in  Lpmpe's  an- 
swer. No  one'  other  than  the  insane  person 
himself,  wbo  must  be  considered  incapable 
of  acting  for  himself,  is  more  Interested  In 
all  these  questions  than  the  next  of  kin. 
Tb^  are  interested,  not  only  as  heirs  ap- 
parent, but  also  from  a  humanitarian  stand- 
point in  seeing  that  their  unfortunate  kins- 
man is  put  under  the  control  of  one  who  will 
diligently  look  after  his  property  and  inter- 
ests. On  account  of  incomplete  legislation  re- 
garding procedure  In  such  cases,  tbe  respon- 
sibility of  the  courts  Is  great ;  and  It  is  their 
duty  to  hear,  not  only  the  petitions  filed  by 
the  next  of  kin,  but  also  objections  made  by 
such  relatives  In  good  faith  for  the  benefit 
of  the  ward,  or  for  the  conservation  of  his 
property.  An  alleged  feeble-minded  person 
may  himself  employ  counsel  and  oppose  tbe 
application  for  the  appointment  of  a  guard- 
Ian;  and  when  be  does  so  should  be  heard 
by  the  court  But  an  Incompetent  person  can 
no  more  stipulate  away  his  statutory  rights 
for  a  hearing,  nor  waive  jurisdictional  rights, 
than  he  could  execute  a  binding  contract.  An 
adjudication  of  Incompetency,  made  by  the 
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court  prior  to  the  boor  fixed  for  the  bearing 
and  so  beard  upon  the  atipulatlon  of  the  In- 
competent person  acting  without  counsel,  Is 
an  Irregularity  patent  on  the  face  of  the  rec- 
ord,  and  of  this  Irregularity  the  next  of 
kin,  or  their  guardian,  may  complain. 

Plalntlfr  further  contends  that  the  district 
court,  upon  finding  reversible  error  in  the 
Judgment  of  the  county  court,  should  have 
remanded  the  case  to  the  lower  court,  Instead 
of  holding  the  cause  for  trial  de  novo.  Where 
the  entire  case  is  taken  to  the  appellate 
court,  as  it  is  In  the  statutory  proceedings 
of  appeal  from  a  Judgment  adjudging  one 
Insane,  there  can  be  no  doubt  but  the  appel- 
late court  acquires  Jurisdiction  under  the  pro- 
visions of  section  4823,  Cobbey's  Ann.  St 
1008,  to  try  the  case  de  novo.  The  same 
course  is  proper  upon  reversal  of  a  Judg- 
ment of  the  county  court  in  error  proceed- 
ings. Maryott  v.  Gardner,  50  Neb.  320,  69  N. 
W.  837.  It  iB  a  rule  of  practice  established 
in  this  state  that  the  district  court  stiall,  upon 
the  reversal  of  a  Judgment  of  the  county 
court,  bold  the  case  for  trial  upon  the  merits. 
Such  is  not  an  exercise  of  original  Jurlsdlc- 
Uon.  In  Rlbble  v.  Furmln,  69  Neb.  38-10,  94 
N.  W.  967,  968,  it  is  said  in  the  opinion  by 
Pound,  C:  "The  Legislature  evidently  In- 
tended that  causes  should  be  settled  finally 
In  the  district  court  when  taken  there  by  ap- 
peal or  error,  and  the  parties  should  not  be 
compelled  to  go  bade  and  forth  from  the  low- 
er to  the  higher  tribunal  In  matters  involv- 
ing small  sums  as  Is  so  often  the  case  in 
the  more  Important  causes  brought  in  the 
district  court  and  reviewed  in  the  Supreme 
Court"  It  therefore  follows  that  the  Judg- 
molt  of  the  district  court  in  reversing  the 
Judgment  of  the  county  court  and  holding 
the  case  for  trial  on  the  merits  is  right ;  and 
we  recommend  that  it  be  affirmed. 

AMES  and  OU>HAM,  oa,  concur. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  forgoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


THOMPSON  V.  POPE'S  ESTATE. 
(Supreme  Court  of  Nebraska.    Oct  18,  1006.) 

1.  Appeal  —  Bond— Neobbsitt  —  Affkai.    bt 
exbcutob. 

An  executor  and  residuary  legatee  who  Iiaa 
Kiven  a  bond  to  pay  the  debts  and  legacies  of  the 
testator  under  section  6030,  Cobbey's  Ann.  St 
100.3,  may  appeal  from  a  judgment  of  the  coun- 
ty coart  allowing  a  claim  against  the  estate 
without  giving  an  appeal  bond. 

[Ed.   Note.— For  cases   in   point,   see   vol.   2, 
Cent.  Dig.  Appeal  and  Error,  |  2006.] 

2.  Saice 

Buei  v.  Dickey,  9  Neb.  285,  2  N.  W.  884, 
and  Herdlitchka  v.  Foss.  2  Neb.  (Unof.)  428, 
89  N.  W.  300,  distinguished. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Merrick  (boun- 
ty;   HoUeobeck,  Judge. 


Action  by  William  H.  Tbompeon  against 
the  estate  of  James  H.  Pope.  Fr<Mn  a  Judg- 
ment for  plaintiff,  Lydia  Pope,  executrix, 
appeals.    Reversed  and  remanded. 

Patterson  ft  Patterson,  F.  Dolezal,  and  J. 
J.  Sullivan,  for  appellant  O.  O.  Ryan  and 
Martin  &  Ayres,  for  appellee. 

LETTON,  J.  James  H.  Pope  died  in  19M 
in  Merrick  county,  Neb.,  leaving  a  last  will 
and  testaniient,  which  was  duly  probated  In 
that  county.  In  the  wlM,  his  wife,  Lydia  K. 
Pope,  was  named  as  executrix,  and  also  as 
the  residuary  legatee  of  the  estate.  Upon  the 
probate  of  the  will,  she  gave  a  bond  as  ex- 
ecutrix and  residuary  legatee  to  pay  tbe 
debts  ahd  legacies  of  the  estate  under  the 
provisions  of  section  6030,  Cobbey's  Ann.  St 
1908,  which  bond  was  duly  approved.  A 
number  of  claims  were  filed  against  the  es- 
tate, one  being  that  of  WUliam  H.  Thomp- 
son, tbe  appellee,  for  legal  services  render- 
ed the  estate.  Tbe  claim  was  objected  to 
by  the  executrix,  she  alleging  that  such  serv- 
ices had  been  rendered  by  the  claimant  for 
her  personally,  and  were  not  proper  matters 
of  charge  against  the  estate  of  James  H. 
Pope.  After  a  hearing,  the  county  court 
found  for  the  claimant,  and  allowed  the 
claim  for  tbe  sum  of  $1,047.99  against  the 
estate.  From  this  Judgment  the  executrix 
appealed  to  the  district  court,  but  did  not 
file  any  bond  upon  such  appeal,  relyhig  upon 
the  provisions  of  sections  4825  and  5190, 
Cobbey's  Ann.  St.  Section  4825  provides 
generally  for  appeals  from  a  probate  court 
In  all  matters  of  probate  Jurisdiction,  and 
further  provides  that  an  executor,  adminis- 
trator, guardian,  or  guardian  ad  litem  shall 
not  be  required  to  enter  into  bond  in  order 
to  enable  him  to  appeal.  Section  6190  pro- 
vides as  follows:  "Every  executor  or  ad- 
ministrator who  may  Iiave  given  bond  in 
this  state  with  surety  agreeable  to  law  shall 
be  authorized  in  all  cases  of  appeal  from 
one  court  to  another  by  him  made,  to  prose- 
cute the  same  without  filing  an  appeal  tXHid. 
Such  appeal  to  be  prosecuted  to  the  district 
court  as  appeals  are  now  taken  from  courts 
of  Justices  of  the  peace."  The  question  to 
determine  is  whether  a  residuary  legatee 
who  has  given  the  bond  prescribed  by  sec- 
tion 5030  to  pay  the  debts  and  legacies,  in- 
stead of  tbe  bond  provided  for  in  section 
6028— which  applies  to  executors  generally, 
and  is  conditioned  In  substance  that  they 
shall  return  an  inventory  of  the  estate,  shall 
administer  the  same  according  to  law  and 
out  of  tbe  same  pay  the  debts  and  legacies, 
render  an  account  within  one  year  and  per- 
form all  orders  and  decrees  of  the  probate 
court — ^may  appeal  from  the  allowance  of  a 
claim  against  the  estate  by  the  county  court 
without  executing  and  filing  an  appeal  bond. 

The  general  rule  with  reference  to  giving 
of  appeal  bonds  by  executors  and  adminis- 
trators Is  that  wherever  the  Judgment  which 
Is  appealed  from  affects  only  the  assets  of 
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the  decedent  In  bla  hands  for  admintstratlon, 
no  appeal  bond  la  required,  for  the  glylng 
of  a  bond  might  render  the  executor  person- 
ally liable  to  an  amount  greater  than  the 
assets  of  the  estate  in  his  possession;  but 
tbat  where  an  executor  or  administrator  is 
In  a  p<f61tion  In  which  a  personal  judgment 
or  degree  can  be  rendered  against  him  and 
In  which  be  may  or  ought  to  be  responsible 
ont  of  his  own  funds,  then  he  should  be  re- 
quired to  give  an  appeal  bond  the  same  as 
other  persons.  Wade  t.  American  Col.  So- 
ciety, 4  Smedes  &  M.  (Miss.)  670;  Fugh's 
Ex'rs  ▼.  Jones,  6  Leigh  (Va.)  299;  Erskine 
T.  Henry,  «  l^eigh  (Va.)  878;  Pugh  t.  Ot- 
teoklrk,  8  Watts  &  8.  (Pa.)  170.  In  this 
case  the  court  says:  "It  Is  the  character  of 
the  suit  that  determines  the  right  (to  appeal 
without  bond),  and  that  does  not  depend 
upon  the  mere  naming  of  a  person  as  exec- 
ntor  or  administrator,  but  upon  the  cause 
of  action,  and  whether  the  recovery  is  sought 
In  a  representative  or  Individual  capacity." 
In  Rhea  v.  Brown,  4  Neb.  (Unof.)  461,  04 
N.  W.  716,  It  is  said :  "It  may  well  be  said 
tbat  section  44,  c  20,  Comp.  St,  and  sec- 
tion 234,  c.  23,  Comp.  St.  1001,  rightly  con- 
strued, mean  only  that  executors,  adminis- 
trators, and  guardians  are  not  required  to 
give  bond  when  they  appeal  in  their  repre- 
sentative capacity,  and  that,  when  they  ap- 
peal In  their  personal  capacity  -from  judg- 
ments rendered  against  them  personally, 
they  should  give  bond  the  same  as  other 
litigants."  It  is  contended  by  the  appellee 
that  an  executor  and  residuary  legatee  who 
has  given  a  bond  to  pay  the  debts  and 
legacies  becomes  vested  with  a  perfect  title 
to  the  entire  estate  of  the  deceased,  free  from 
any  claim.  Hen,  or  charge  of  creditors  and 
legatees;  that  the  estate  of  the  deceased 
becomes  virtually  administered  upon  by  the 
giving  of  the  bond  and  that  the  executor 
becomes  personally  liable  for  all  the  debts. 
It  Is  argued  tbat  this  being  so  the  claim  Is 
In  effect  against  him  personally,  and  that  he 
is  no  more  entitled  to  an  appeal  without 
bond  than  any  other  litigant  On  the  other 
bond.  It  is  contended  that  the  representative 
character  of  the  executor  does  not  ceasft 
with  the  giving  of  a  bond  to  pay  the  debts 
and  legacies  as  residuary  legatee;  tbat 
tbe  estate  is  not  thereby  administered,  but 
that  tbe  only  effect  of  the  bond  Is  to  relieve 
the  executor  from  the  filing  of  an  inventory 
or  accounting  for  tbe  estate,  and  tbat  the 
ordinary  coarse  of  administration,  so  far 
as  the  filing  and  allowance  of  claims  is  con- 
cerned and  the  closing  of  the  estate,  proceeds 
as  In  other  cases.  In  this  connection  It  Is 
Important  to  consider  tbe  statutory  provi- 
sions with  reference  to  tbe  rights  of  credi- 
tors in  the  estate  of  a  deceased  person.  Sec- 
tion 4888,  Cobbey's  Ann.  St  1903,  provides: 
"Every  person  of  full  age  and  sound  mind 
being  seised  In  bis  own  right  of  any  lands 
or  any  right  thereto  or  entitled  to  any  In- 
terest therein  descendible  to  his  heirs,  may 


devise  and  dispose  of  tbe  same  by  bis  last 
will  and  testament  in  writing ;  al^  such  es- 
tates not  disposed  of  by  will  shall  descend 
as  the  estate  of  an  Intestate,  being  charged 
In  both  cases  with  the  payment  of  all  debts." 
Section  6017  is  as  follows:  "All  the  estate 
of  the  testator,  real  and  personal,  shall  be 
liable  to  be  disposed  of  for  the  payment  of 
his  debts  and  the  expenses  of  administering 
his  estate,"  etc.  By  succeeding  sections  It 
Is  provided  in  substance  that  the  estate  giv- 
en by  the  will  to  any  devisees  or  legatees 
shall  be  held  liable  to  tfie  payment  of  the 
debts  and  expenses.  In  proportion  to  the 
amount  of  the  devise  or  bequest;  that  dev- 
isees or  legatees  who  shall,  with  tbe  con- 
sent of  tbe  execntor,  have  taken  possession 
of  tbe  estate  before  such  liability  is  settled, 
shall  hold  tbe  same  subject  thereto  and  shall 
be  held  to  contribute  for  the  payment  of 
debts  or  expenses.  Tbe  statute  further 
provides  tbat  if  the  personal  estate  not  dis- 
posed of  by  last  will  shall  amount  to  more 
than  $5(X),  and  more  than  certain  allowances 
to  the  widow  and  children  of  the  deceased, 
the  same  shall  be  applied  to  the  payment  of 
debts,  funeral  expenses,  and  expenses  of  ad- 
ministration, and  that  tbe  residue,  if  any, 
shall  be  distributed  among  the  heirs.  It 
will  be  seen,  therefore,  that  as  to  both  tbe 
real  estate  and  the  personal  property  of 
the  deceased,  the  statute  especially  provides 
tbat  the  estate  is  charged  with,  and  subject 
to,  the  claims  of  creditors.  The  view  has  been 
taken  that  the  giving  of  a  bond  to  pay  the 
debts  and  legacies  by  an  execntor  and  resid- 
uary legatee  administers  tbe  estate;  tbat 
the  bond  is  substituted  for  the  assets,  and 
tbat  creditors  and  legatees  thereafter  cannot 
follow  the  estate,  but  are  confined  to'a  remedy 
upon  the  bond.  It  is  said  by  the  appellee 
that  this  question  has  already  been  determin- 
ed In  this  state  In  the  cases  of  Buel  v.  Dick- 
ey, 9  Neb.  286.  2  N.  W.  884,  and  Herdlitchka 
▼.  Foss,  2  Neb.  (Unof.)  428,  89  N.  W.  300. 
Buel  V.  Dickey  was  an  action  upon  the  bond 
of  a  residuary  legatee,  and  it  was  claimed 
by  him  that  unless  assets  were  shown  to 
have  come  Into  his  bands  he  was  not  liable 
upon  the  bond,  but  It  was  held  that  the  bond 
was  conclusive  evidence  of  assets  with  which 
to  meet  the  debts  and  legacies  of  the  testa- 
tor, citing  Jones  v.  Richardson,  6  Mete 
(Mass.)  247,  and  Coldwell  v.  Alger,  5  Oray 
(Mass.)  67.  It  Is  true  It  Is  said  in  the  opin- 
ion that  by  giving  this  bond  he  "deprived 
the  court  of  tbe  control  over  the  manage- 
ment of  tbe  property,  which,  whether  much 
or  little,  practically  became  bis  own  to 
dispose  of  as  he  saw  fit  Tbe  probate  court. 
It  is  true,  could  fix  a  time  within  which 
tbe  payment  of  debts  and  legacies  should  be 
made,  and  order  it  done;  but  beyond  this 
the  court  could  not  go,  except  upon  prope" 
application  to  authorize  forcible  collection 
by  suit  upon  the  bond,"  but  this  was  unnec- 
essary to  the  decision,  and  Is  mere  dictum. 
In  Herdlitchka  v.  Foss,  2  Neb.  (Unof.)  428, 
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88  N.  W.  300,  two  points  were  decided: 
Flnt,  that  the  legades  in  controversy  were 
made  a  cbarge  upon  the  land  of  the  deceas- 
ed; and,  second,  that  the  bond  wlilch  was 
given  did  not  comply  with  the  provisions  of 
the  statute  with  reference  to  the  giving  of 
bonds  by  an  executor  and  residuary  legatee 
under  section  5030,  Cobbey's  Ann.  St  There 
was  an  obiter  remark  that  when  a  bond  un- 
der this  section  Is  given  the  bond  takes  the 
place  of  the  property  so  far  as  creditors 
and  other  legatees  are  concerned,  citing  Buel 
V.  Di<Aey,  supra^  but  the  point  was  not  In 
issue  in  tills  case,  and  was  not  decided. 
The  question  then  is  of  first  impression  in 
this  state. 

In  order  to  a  proper  determination  of  the 
question  involved,  a  consideration  of  the 
history  of  the  statutory  provisions  is  neces- 
sary. Our  statutes  with  reference  to  the 
collection  and  administration  of  the  estates 
of  deceased  persons  derive  their  origin  in  the 
first  place  from  Massachusetts.  It  has  been 
said  that  they  have  come  to  us  by  way  of 
New  Hampshire,  Michigan,  and  Wisconsin, 
but  whether  this  be  so  or  not,  the  fact  Is 
that,  while  modifications  and  changes  have 
been  made  In  matters  of  procedure,  a  number 
of  the  most  Important  provisions  are  Identi- 
cal with  lawd  of  Massachusetts  which  date 
back  for  many  years.  The  first  statute  with 
reference  to  wUls  in  the  colony  of  Massachu- 
setts Bay  was  passed  in  1649.  This  act  pro- 
vided penalties  for  neglect  upon  the  part  of 
executors  to  make  probate  of  wills  in  the 
county  court,  or  to  file  a  true  Inventory  of  the 
deceased's  estate  and  against  any  one  alienat- 
ing or  embezzling  any  lands  or  goods  of  the  de- 
ceased, and  provided  for  the  administration  of 
intestate  estates.  In  1685,  as  an  addition  to 
this  act,  it  was  provided  that  the  court  might 
summon  any  executor  who  had  ofTered  a  will 
for  probate,  requiring  him  to  give  bond  with 
sufficient  sureties  for  paying  all  debts  or  l^a- 
cles,  or  to  make  and  exhibit  unto  the  court  up- 
on oath  a  Just  and  true  inventory  of  the  es- 
tate of  the  deceased,  and  provided  penalties 
for  refusal  or  neglect  Ancient  Charters  & 
Laws  of  Mass.  Bay,  201.  A  later  statute,  2 
Anne  (1703)  Ancient  Charters,  etc.,  307,  re- 
enacted  the  foregoing  provisions  and  prescrib- 
ed other  matters  of  procedure  in  case  of  de- 
faulting executors,  and  a  still  later  law  im- 
posed paialtles  for  the  failure  to  file  inven- 
tory. 12  <Geo.  II  (1738).  The  first  Massa- 
chusetts case  which  has  any  bearing  upon 
the  question  is  Oore  v.  Brazier,  3  Mass.  523, 
3  Am.  Dec.  182,  decided  in  1807.  A  Massa- 
chusetts statute  of  1783  provided  that  the 
real  estate  of  any  deceased  person  shall  be 
liable  to  be  taken  by  execution  upon  Judg- 
ments recovered  against  executors  or  admin- 
istrators for  debts  of  the  deceased,  the  same 
as  in  other  cases.  Another  provision  enact- 
ed that  the  real  estate  of  which  any  person 
should  die  seised  should  be  chargeable  with 
ail  the  debts  of  the  deceased,  and  that  an 
executor  who  is  residuary  legatee  might  give 


bond  to  pay  the  debts  and  legacies.  The  ex- 
ecutor and  residuary  legatee  of  the  estate  of 
one  0111,  who  had  g^ven  bond  to  pay  the  debts 
and  legacies,  sold  certain  real  estate  belong- 
ing to  the  estate.  Afterwards,  a  creditor  of 
the  deceased  recovered  Judgment  against  the 
estate,  and  caused  an  execution  to  be  levied 
on  the  real  estate.  The  action  was  for  a 
breach  of  the  covenants  in  the  deed  made  to 
the  purchaser  by  the  residuary  legatee.  It 
is  said  by  Chief  Justice  Parsons:  "The  last 
objection  that  remains  to  be  considered  la 
grounded  on  the  probate  bond  given  in  this 
case  for  the  payment  of  debts  and  legacies, 
and,  U  the  giving  of  this  bond  is  In  law  a 
discharge  of  the  testator's  lands  from  a  Hen 
Imposed  upon  them  by  the  statute,  the  defend- 
ant must  recover.  '  But  we  are  of  the  opinion 
that  this  bond  Is  no  discharge  of  the  lien. 
Before  the  provincial  statute  of  1  &  2  Anne, 
c.  6,  all  executors  were  bound  to  inventory 
and  account  for  the  testator's  estate.  Tills 
was  necessary  to  furnish  the  creditors  and 
legatees  with  evidoice  and  charge  them  with 
waste  If  any  assets  ware  embezzled  or  unac- 
counted for.  When  the  legacies  are  spedflc 
or  to  be  ascertained  without  inventory  or 
account  and  the  executor  is  the  residuary 
legatee,  If  the  legatees  and  creditors  can  be 
secured,  there  can  be  no  occasion  for  an  In- 
ventory or  account  In  this  case  the  statute 
relieves  the  executor  from  this  duty  on  his 
giving  bond  with  sureties  to  the  judge  of 
probate  for  the  payment  of  debts  and  legadesL 
•  •  •  This  lien  remains  in  full  force,  and 
the  benefit  to  be  derived  by  the  creditor  or 
legatee  from  the  bond  Is  merely  cumulative." 

In  1819,  Thompson  v.  Brown,  16  Mass.  172, 
was  decided.  The  court  held  that  a  license 
to  an  executor  and  residuary  legateee  who 
had  given  bond  to  pay  debts  and  legacies  was 
void.  That  such  an  executor  ought  not  to 
have  a  license  to  sell  the  real  estate,  and 
discharge  his  obligations,  that  a  license  was 
unnecessary  since  he  could  convey  a  perfect 
title  without  it  It  was  said  by  Parker,  C. 
J.,  speaking  of  the  bond  given  by  the  resid- 
uary legatee:  "The  bond  so  given  is  the 
security  Intended  by  the  statute  for  the  cred- 
itors and  legatees.  •  •  ♦  We  think  it 
clear  that  no  executor,  who  is  residuary  dev- 
isee, and  has  acquired  a  perfect  title  to  the 
estate,  by  giving  the  bond  required  by  law, 
for  the  payment  of  the  debts  and  legacies, 
ought  to  have  license  to  sell  the  real  estate, 
to  discharge  his  obligations.  Nor  Is  such  a 
license  In  any  way  necessary ;  as  an  executor, 
so  circumstanced,  may  sell  without  such  li- 
cense." The  statute  that  the  executor  "trn- 
quired  a  perfect  title  to  the  estate"  while  In 
one  sense  true,  was  unnecessary  to  a  decision 
of  the  case,  and  has  been  the  source  of  much 
confusion  In  later  decisions. 

Again  In  1827,  In  the  case  of  Clarke  t. 
Tufts,  5  Pick.  (Mass.)  337,  following  the  case 
of  Thompson  v.  Brown,  supra,  the  same 
Judge  writing  the  opinion,  said:  "The  Legis- 
lature has  made  the  bond  to  pay  the  debts 
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and  legacies  a  sntmtltiite  for  the  estate  of  the 
deceased,  bo.  that  there  Is  no  longer  any  lien 
upon  the  real  or  personal  estate  of  the  testa- 
tor by  his  creditors  after  the  executor  shall 
have  conveyed  the  same  to  bona  fide  par- 
chasers.  Whether  sach  creditors  having  ob- 
tained judgment  and  execution  against  the 
executor  who  has  given  such  bond  can  levy 
apon  the  estate  devised  before  any  convey- 
ance of  it  may  be  matter  of  inquiry  in  some 
future  action."  The  doctrine  of  these  cases, 
so  far  as  they  bold  that  the  bond  is  substi- 
tuted for  the  estate  and  the  Hen  discharged. 
Is  apparently  inconsistent  with  Qore  y.  Bra- 
xier,  supra,  and  neither  opinion  cites  that 
case.  Tet,  in  view  of  the  above  query  in 
Clarke  v.  Tufts,  it  may  be  questioned  whetb- 
er  Judge  Parker  intended  his  language  to  com- 
▼ey  the  meaning  which  has  been  ascribed 
to  It. 

In  1834  a  commission  which  had  been  ap- 
pointed to  revise  tlie  Statutes  of  Massachu- 
setts reported  to  the  Legislature,  and  in  this 
report  embodied  a  statutory  provision  that 
the  giving  of  a  bond  to  pay  the  debts  snd 
l^ades  by  the  residuary  legatee  should  not 
discharge  the  lien  upon  the  real  estate  of 
the  testator  for  the  payment  of  bis  debts 
except  where  sold  to  a  bona  fide  purchaser. 
With  reference  to  this  new  section  the  com- 
missioners say  in  their  report:  "This  sec- 
tion is  new  in  terms,  but  it  Is  in  conformity 
with  the  construction  given  by  the  Supreme 
Court  to  the  corresponding  provision  in  the 
statute  of  1788,  c.  24.  See  Oore  v.  Brazier,  8 
Mass.  528,  642.  The  exception  as  to  land  con- 
veyed by  the  executor  is  not  noticed  in  that 
case,  bnt  It  may  be  necessary  in  order  to 
enable  the  executor  to  pay  the  debts  and 
legacies  according  to  the  condition  of  his 
bond.  •  •  •  When  an  administrator  has 
■old  a  piece  of  land  belonging  to  the  Intestate 
for  the  payment  of  his  debts,  that  piece  Is 
forever  discharged  from  the  lien,  although 
the  proceeds  of  the  sale  should  be  wasted,  and 
never  applied  to  the  payment  of  the  debts. 
Creditors  in  such  a  case  have  the  remedy 
upon  the  administrator  and  his  sureties,  so. 
In  the  case  under  consideration  the  land,  hav- 
ing been  once  lawfully  appropriated  for  the 
payment  of  the  debts,  ought  to  be  forever 
discharged,  and  the  creditors  should  look  for 
their  remedy  to  the  executor  and  his  sure- 
ties." The  recommendation  of  the  commis- 
sion was  embodied  In  the  Revised  Statutes  of 
1836  as  section  4  of  bhapter  63,  so  that  since 
that  time  in  Massachusetts  the  statutory  pro- 
vision has  been  declaratory  of  the  law  as 
announced  In  Oore  v.  Brazier,  supra.  The 
first  case  arising  after  the  passage  of  this 
act  was  Jones  v.  Richardson,  5  Mete.  (Mass.) 
247,  decided  In  1842,  wherein  It  Is  said  by 
Chief  Justice  Shaw:  "Perhaps  It  may  be 
said  that  by  the  express  condition  of  the  bond 
the  executor  and  his  sureties  are  bound  to 
pay  the  debts  and  legacies;  that  creditors 
and  legatees  have  a  ronedy  in  the  name  of 
the  Judge  of  probate  on  the  bond ;  that  such 


Is  their  only  remedy.  But  this  Is  epposed 
both  by  the  statute,  and  by  a  long  course 
of  decisions."  Later  Massachusetts  cases, 
Holden  v.  Fletcher,  6  Gush.  23S;  Alger  v. 
Colwell,  2  Gray,  404;  Oolwell  v.  Alger, 
S  Gray,  67 ;  National  Bank  of  Troy  v.  Stant- 
on, 116  Mass.  436 ;  Thayer  v.  Winchester,  133 
Mass.  447;  Jenkins  v.  Wood,  134  Mass.  116; 
Jenkins  v.  Wood,  140  Mass.  66;  Ck>llln8  v. 
Collins,  140  Mass.  602,  6  N.  B.  632— are  In 
harmony  with  Gore  v.  Brazier,  supra.  In 
Collins  V.  Collins,  140  Mass.  602,  6  N.  E.  632, 
decided  In  1885,  Collins  had  made  a  will  by 
which  he  gave  his  wife,  who  was  residuary 
legatee  and  executrix,  a  legacy  of  |600  in 
trust  for  bis  granddaughter,  an  infant  The 
executrix  gave  the  statutory  bond  to  pay  the 
debts  and  legacies.  She  died  without  having 
paid  the  legacy,  and  the  defendant  was  ap- 
pointed administrator  de  bonis  non  with  the 
will  annexed,  and  gave  the  usual  bond.  The 
legacy  not  having  been  paid,  the  granddaugh- 
ter sued  the  administrator  de  bonis  non  for  Its 
payment  The  first  defense  relied  on  was 
that  by  the  giving  of  the  statutory  bond  the 
wife  made  the  estate  her  own,  and  that  It 
could  not  be  followed  Into  the  defendant's 
hands  by  a  legatee  having  no  specific  charge 
upon  it  The  court  held  that  this  defense 
could  not  be  maintained,  saying:  "It  Is  true 
that  the  bond  made  the  executrix  personally 
liable  upon  it  to  the  extent  of  its  penalty, 
but  that  Is  not  snfflclent  to  exhaust  the 
estate  unless  the  statutes  provide  that  It  shall 
have  that  efFect  We  find  no  such  provision 
On  the  contrary,  it  Is  expressly  provided  in 
Pub.  St  1882.  c.  129,  |  7,  that  the  lien  Of 
creditors  on  the  real  estate  shall  be  pre- 
served except  on  such  part  as. shall  be  sold 
to  a  bona  fide  purchaser  for  value."  It  will 
be  seen  therefore  that  the  Supreme  Court  of 
Massachusetts  has'  finally  returned  to  the 
sound  basis  of  Gore  v.  Brazier,  and  has  ap- 
parently ignored  the  language  in  Thompson 
V.  Brown  and  Clarke  v.  Tufts. 

In  the  state  of  Michigan  one  of  the  first 
cases  in  which  the  proper  construction  of  the 
statutory  provisions  under  consideration  was 
involved  was  Hatheway  v.  Weeks,  34  Mich. 
237.  This  case  was  decided  in  1876  and  held, 
citing  Colwell  v.  Alger,  5  Gray  (Mass.)  67, 
that  the  giving  of  a  bond  as  residuary  legatee 
and  executor  to  pay  the  debts  and  legacies 
conclusively  admits  assets;  and  that  such 
executor  by  the  giving  of  the  bond  became 
the  absolute  owner  of  the  property  of  de- 
ceased. This  case  was  followed  In  a  series  of 
cases  arising  out  of  the  settlement  of  the 
estate  of  Gilbert  Hatheway.  See  McEIroy  v. 
Hatheway,  44  Mich.  399,  6  N.  W.  867;  Wheel- 
er V.  Hatheway.  64  Mich.  647,  20  N.  W.  679. 
These  cases  held  In  substance  that  by  the 
giving  of  such  a  bond  the  residuary  legatee 
becomes  the  owner  of  the  estate  of  the  de- 
ceased, that  the  property  is  discharged  from 
any  liability  for  the  debts  of  the  deceased, 
and  that  the  creditors  and  legatees  cannot 
look  to  the  estate  of  the  deceased  undisposed 
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of  In  blB  bands,  but  must  rely  exclusively 
upon  blm  and  bis  bondsmen  for  tbe  payment 
of  tbelr  claims.  In  1889,  however,  the  ques- 
tion was  re-ezamlned  In  tbe  case  of  LafTerty 
V.  People's  Savings  Bank,  76  Mich.  35,  43  N. 
W.  34,  and  it  was  held  by  the  court,  two 
of  the  five  Judges  of  the  court  dissenting,  that 
the  title  of  a  residuary  legatee  Is  not  abso- 
lute, but  Is  held  subject  to  the  payment  of 
the  testator's  debts.  That  npon  bis  removal 
the  title  to  the  property  of  tbe  testator  re- 
maining undisposed  of  In  bis  bands  reverts 
to  tbe  estate,  and  becomes  vested  in  the  ad- 
ministrator de  bonis  non.  That  he  cannot 
be  sued  personally  for  a  debt  due  from  the 
testator,  but  only  officially  as  executor.  That 
his  authority  to  sell  real  estate  belonging 
to  tbe  estate  is  as  executor  and  not  person- 
ally, and  that  an  estate  Is  not  regarded  as 
administered  until  the  assets  have  been  col- 
lected and  applied  as  required  by  law  or  the 
will  of  the  testator,  and  that  until  fully  ad- 
ministered tbe  probate  court  has  jurisdiction 
In  the  matter  of  the  proceedings.  The  opin- 
ion is  lengthy  and  elaborate.  It  cites  and 
examines  tbe  course  of  legislation  and  litiga- 
tion in  Massachusetts  upon  tbe  points  in- 
volved. In  tbe  dissenting  opinion  the  argu- 
ment Is  made  that  the  laws  of  Michigan  are 
not  identical  with  those  of  Massachusetts, 
and  that  it  is  violating  all  the  rules  of  de- 
cision to  override  what  has  been  considered 
the  law  of  Michigan,  and  follow  the  decisions 
of  another  state,  and  that  to  overrule  tbe 
prior  cases  would  be  to  throw  the  laws  as 
declared  into  confusion.  Tbe  dissenting  opin- 
ion further  points  out  differences  In  tbe  meth- 
od of  probate  administration  In  Michigan  from 
those  prevailing  In  tbe  state  of  Massachusetts. 
From  this  r6sum6  It  appears  that  the  courts 
of  Massachusetts  and  Michigan  now  take 
tbe  same  view  of  the  effect  of  these  statutes. 
In  Wisconsin,  however,  the  doctrine  of 
Thompson  v.  Brown  is  still  adhered  to.  Cole's 
Will,  62  Wis.  591,  9  N.  W.  664. 

To  give  the  law  tbe  effect  contended  for 
by  the  appellee  would  nullil^  tbe  sections 
which  make  the  estate  of  tbe  deceased  liable 
to  the  claims  of  creditors,  and  would  substi- 
tute In  many  cases  the  uncertainty  and  vexa- 
tion of  an  action  upon  a  bond  for  the  certainty 
of  a  recourse  to  the  estate  of  the  deceased  re- 
maining undisposed  of  In  the  hands  of  the 
executor.  Such  construction  to  our  mind 
would  be  unfair  to  creditors.  In  many,  and, 
perhaps,  in  most  instances  credit  is  extended 
upon  the  faith  of  the  estate  of  the  debtor, 
and  with  tbe  expectation  and  reliance  upon 
tbe  part  of  tbe  creditor  that.  In  case  of 
death,  tbe  property  of  tbe  deceased  will  be 
subject  to  the  payment  of  his  just  demands. 
The  Idea  that  the  giving  of  such  a  bond  re- 
moves tbe  liability  of  tbe  assets  of  tbe  es- 
tate to  be  subjected  to  the  payment  of  tbe 
debts  of  tbe  testator  and  substitutes  there- 
for the  personal  responsibility  of  the  execu- 
tor and  his  sureties  to  the  amount  of  the 
penalty  In  the  bond,  finds  no  support  in  any 


statute,  but  seems,  so  far  as  the  writer  can 
ascertain,  to  have  taken  Its  origin  in  tbe 
opinion  of  Parker,  C.  J.,  in  the  case  of 
Thompson  v.  Brown,  supra,  and  this  doctrine 
was  promptly  repudiated  by  the  people  of  the 
state  of  Massachusetts  upon  the  recommenda- 
tion of  tbe  commissioners  to  revise  tbe  laws. 
We  are  convinced  that  the  reasoning  of  tbe 
later  cases.  First  National  Bank  of  Troy  ▼.. 
Stanton  and  Collins  v.  Collins  In  Massachu- 
setts, and  Lafferty  v.  People's  Savings  Bank 
in  Michigan,  is  much  to  be  preferred  to  that 
of  Chief  Justice  Parker  or  to  tbe  implica- 
tions In  the  earlier  Michigan  cases.  The 
giving  of  a  bond  to  pay  the  debts  and  legacies 
by  an  executor  and  residuary  legatee  there- 
fore is  merely  cumulative,  and  adds  tbe  secur- 
ity of  the  bond  to  the  provisions  already  made 
for  the  preservation  of  tbe  rights  of  credi- 
tors. It  is  true,  as  was  said  in  Buel  v.  Didc- 
ey,  supra,,  that  by  tbe  giving  of  this  bond  tbe 
executor  relieved  himself  of  tbe  duty  of  re- 
turning an  inventory  of  the  estate  and  that 
tbe  property  practically  became  bis  own  t» 
dispose  of  as  he  saw  fit,  but  tbia  does  not 
close  tbe  administration.  Tbe  condition  is 
similar  to  one  of  ordinary  administration 
wherein  the  executor  has  been  ordered  by  the 
probate  court  to  sell  sufficient  of  the  personal 
property  to  pay  the  debts.  The  property 
that  he  disposes  of  for  that  purpose  carries 
with  it  a  perfect  title,  but  that  which  re- 
mains in  his  bands  is  still  subject  to  be 
sold  fbr  tbe  debts  of  the  cistate.  And  so 
with  an  executor  who  has  given  bond  to  pay 
the  debts  and  legacies.  If  he  fall  to  do  so- 
and  there  remains  in  bis  hands  undisposed  of 
assets  of  the  estate,  tbe  creditor  may'  have 
the  same  remedies  against  blm  as  in  other 
cases  by  citation  and  removal  and  the  ap- 
pointment of  an  administrator  de  bonis  non, 
and  may  have  tbe  remaining  assets  applied 
in  satisfaction  of  his  debt  Hence,  when  aucb 
an  executor  appeals  from  tbe  allowance  of  a 
claim  he  appeals  in  bis  representative  capac- 
ity as  executor,  even  though  be  has  a  direct 
personal  Interest  In  reducing  the  amount  of 
the  claims  against  the  estate  In  order  that 
the  mass  of  his  residuary  estate  may  be 
larger.  In  taking  an  ordinary  executor's 
bond,  the  county  court  should  look  to  the 
assets  and  fix  the  penalty  at  an  amount 
sufficient  to  guaranty  a  faithful  administra- 
tion of  tbe  trust  and  to  account  for  tbe  pro- 
ceeds of  tbe  estate,  but  in  case  of  the  bond 
of  an  executor  and  residuary  legatee,  tbe  in- 
terests of  the  creditors  and  legatees  are  to  be 
looked  to  and  the  bond  should  be  ample  to 
cover  all  probable  claims  against  the  estate. 
It  is  true  the  bond  is  an  admission  of  assets, 
but  it  may  be  questioned  whether  it  is  an 
admission  of  assets  to  a  greater  amount  than 
the  penalty  in  the  bond. 

Upon  the  whole  case  we  are  of  opinion 
tliat  an  executor  and  residuary  legatee  who 
has  given  bond  under  tbe  provisions  of  sec- 
tion 5030,  Cobbey's  Ann.  St,  is  absolved  from 
the  necessity  of  giving  an  appeal  bond  lo 
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cases  wblcb  Involve  a  contest  npon  claims 
against  the  estate.  The  judgment  of  the 
district  court  dismissing  the  appeal  Is  there- 
fore erroneous,  and  the  case  is  reversed  and 
remanded  for  further  proceedings. 


WCEKE  et  al.  v.  WORTMANN  et  al. 
(Supreme  Court  of  Nebraska.    Oct.  18,  1906.) 

1.  COTJBTS— PbOBATE  CoUBTS— APPEAL. 

An  appeal  lies  from  a  final  order  or  Judg- 
ment of  a  count;  court  in  probate  matters  to 
the  district  court,  whether  such  order  or  judg- 
ment be  npon  the  merits  or  otherwise. 

2.  bxecutobs  and  anuiristbatobs— sertino 
Aside  Disohabok. 

Petition  examined,  and  held  to  state  a  cause 
of  action  for  relief  against  an  order  of  the  pro- 
bate court  alleged  to  have  been  procured  b; 
fraud  and  imposition. 
(Syllabus  by  the  CSourt) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Thayer  Coun- 
ty;   Hnrd,  Jndge. 

Action  by  Frederick  H.  Weeke  and  others 
against  Henry  Wortmann,  administrator,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs  appeal.    Reversed  and  remanded. 

Baldwin  &  Torgerson,  Chas.  H.  Sloan,  and 
T.  C.  Marshall,  for  appellants.  R.  D.  Suther- 
land and  J.  T.  McCulstion,  for  appellees. 

ALBERT,  C.  On  the  6tb  day  of  January, 
1902,  Henry  William  Weeke  died  Intestate 
In  Thayer  connty.  He  left  a  widow  and  one 
child,  a  son,  plalntlfts  hi  this  case.  On  the 
11th  day  of  January  of  the  same  year  the 
plaintiffs  and  four  of  the  defendants  entered 
into  an  agreement  In  writing  for  the  dis- 
tribution of  the  estate,  which  is  as  follows : 
"This  agreement  entered  into,  this  11th  day 
of  January,  1902,  between  the  heirs  of  Henry 
William  Weeke,  deceased:  WItnesseth  that 
the  undersigned  have  agreed  and  do  hereby 
covenant  and  agree,  with  each  other,  to  settle 
tbe  estate  of  Henry  W.  Weeke,  as  follows: 
(1)  All  debts  shall  be' paid.  (2)  The  wid- 
ow, Katbrlna  E.  Weeke,  shall  receive  all  the 
bousebold  goods,  $200.00  In  cash  and  one- 
third  of  the  balance  of  the  estate.  (3)  Out 
of  tbe  remainder  of  tbe  estate,  Lottie  Knoer- 
enschlld  shall  receive  $200.00  and  Frederick 
H.  Weeke,  shall  receive  $500.00.  (4)  The 
estate  remaining,  after  the  widow  shall  have 
her  portion  and  the  said  sums  have  been 
pntd  Lottie  Knoerenschlld  and  Frederick  H. 
Weeke,  shall  be  divided  Into  five  equal  parts. 
Mrs.  Minnie  Wortmann,  shall  receive  one-fifth, 
Herman  H.  Burstadt  shall  receive  one-fifth, 
Lottie  Knoerenschlld  shall  receive  one-fifth, 
Henry  H.  Stockham,  shall  receive  one-flfth 
and  Frederick  H.  Weeke,  shall  receive  one- 
flfth.  In  witness  whereof,  we  have  hereunto 
set  our  bands,  at  Deshler,  Nebraska,  the  day 
and  year  first  above  written."  Afterward 
tbe  other  defendant  was  duly  appointed  ad- 
ministrator of  the  estate  by  the  county 
court  of  Thayer  county.    On  the  24th  day  of 


October,  1902,  tbe  administrator  rendered  a 
final  account,  which  was  approved  and  al- 
lowed on  the  ISth  day  of  November,  1902, 
and  an  order  of  distribution  was  entered  In 
accordance  with  the  written  agreement  here- 
inbefore set  out  He  made  distribution  In 
accordance  wltb  such  order,  each  distributee 
receipting  for  his  share,  and  on  the  10th  day 
of  January,  1903,  was  discharged  from  his 
trust  On  the  9th  day  of  February,  1905, 
the  plaintiffs  filed  their  petition  In  the  county 
court,  praying  that  the  order  allowing  the 
administrator's  final  account,  the  order  of 
distribution,  and  that  discharging  the  admin- 
istrator, be  vacated  and  set  aside.  A  demur- 
rer was  interposed  and  sustained  and  the 
cause  dismissed. 

Tbe  plaintiffs  appealed  to  the  district 
court  Their  petition  filed  In  the  district 
court  alleges  the  death  and  intestacy  of  tbe 
decedent,  plaintiffs'  relationship  to  blm,  and 
that  they  are  bis  sole  and  only  heirs  at 
law.  It  also  alleges  the  making  of  said 
agreement  for  distribution,  the  appointmect 
of  the  administrator,  the  proceedings  In  the 
matter  of  said  estate  had  in  the  county  court 
and  hereinbefore  mentioned,  and  tbe  distribu- 
tion of  tbe  estate  In  accordance  with  tbe 
order  of  the  county  court 

Tbe  petition  also  contains  tbe  following  al- 
legations : 

"That  tbe  plaintiff  Frederick  H.  Weeke 
Is  mentally  weak,  easily  Infiuenced,  deceived, 
and  defrauded,  and  is  of  weak  mind  and 
memory,  and  on  or  about  the  11th  day  of 
January,  1902,  the  defendant  Henry  W.  Wort- 
mann, with  Intent  to  cheat  and  defraud  this 
plaintiff,  'presented  to  him  an  agreement 
marked  'Exhibit  O'  and  made  a  part  hereof, 
and  falsely  and  fraudulently  and  with  the 
Intent  to  cheat  and  defraud  this  plaintiff 
represented  to  him  that  Minnie  Wortmann, 
who  Is  tbe  wife  of  tbe  defendant  Henry  W. 
Wortmann,  and  Herman  H.  Burstadt  and 
Henry  H.  Stockham,  who  are  brothers-in-law 
of  the  defendant  Henry  Wortmann,  and 
Lottie  Knoerenschlld,  his  sister-in-law,  were 
heirs  of  said  estate  of  Henry  William  Weeke, 
deceased,  and  entitled  to  share  therein,  and 
that  unless  the  plaintiff  would  sign  said 
agreement  the  whole  estate  would  be  squan- 
dered and  wasted  in  litigation,  and  that  If 
plaintiff  would  sign  said  agreement,  and  also 
have  said  defendant  Henry  W.  Wortmann  ap- 
pointed administrator  of  said  estate,  that  he, 
the  plaintiff,  would  be  greatly  benefited  there- 
by and  receive  $500  more  than  he  was  le- 
gally entitled  thereto.  That  plaintiff  Fred- 
erick H.  Weeke,  believing  and  relying  on 
said  false  and  fraudulent  representations, 
as  aforesaid,  was  deceived  thereby  and  was 
fraudulently  Induced  to  sign  said  void  agree- 
ment, without  any  consideration  therefor, 
the  inducements  for  signing  said  void  agree- 
ment being  only  tbe  aforesaid  false  and 
fraudulent  representations,  and  that  said 
void  agreement  was  thereafter  used  by  the 
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defendant  Henry  W.  Wortmann  fraudulent- 
ly, to  Induce,  by  fraud  and  deceit,  the  said 
county  court  to  approve  lila  final  report  aa 
administrator,  and  said  court  was,  by  said 
fraud  and  deception,  thereby  Induced,  on  the 
18th  day  of  November,  1902,  to  make  the 
order  of  distribution,  •  •  •  said  plain- 
tiff was  thereby  defrauded  of  the  sum  of 
$9,000  by  the  said  defendants,  all  of  whom 
shared  in  the  proceeds,  as  shown  by  the 
various  receipts  of  the  defendants,  copies 
of  which  are  hereto  attached,  marked  'Ex- 
hibit H'  and  made  a  part  hereof,  and  that 
said  defendants  were  not,  in  fact,  heirs  of 
said  estate  and  were  not  entitled  to  share 
In  the  proceeds  of  said  estate,  and  said  mon- 
ey was  procured  by  fraud  and  deceit,  and  said 
plaintiff  Frederick  H.  Weeke  was  wronged 
and  defrauded  thereof  and  thereby. 

"(11)  That  the  defendant  Henry  W.  Wort- 
niann,  well  knowing  the  mental  weakness 
of  this  plaintiff  Frederick  H.  Weeke,  and 
with  intent  to  cheat,  wrong,  and  defraud 
said  plaintiff,  employed  one  Henry  Breden- 
beck,  who,  acting  under  the  advice  and  di- 
rection and  on  behalf  of  said  defendant, 
went  to  the  home  of  the  plaintiff  about  the 
24th  day  of  November,  1902,  and  represented 
to  said  plaintiff  that  the  law  required  him, 
said  plaintiff,  to  sign  a  certain  receipt,  a 
copy  of  which  is  hereto  attached,  marked 
'Exhibit  I'  and  made  a  part  hereof,  and  that 
he  had  to  sign  the  same  to  get  any  money 
from  said  estate,  and  that  by  signing  the 
same  he  would  receive  $500  more  than  he 
was  entitled  to  under  the  laws  of  the  state 
of  Nebraska,  all  of  which  was  false  and  un- 
true and  made  for  the  purpose  of  cheating 
and  defrauding  said  plaintiff,  and  were 
made  at  the  instigation  and  under  the  di- 
rection of  said  defendant  and  for  the  pur- 
pose of  deceiving  the  county  Judge  and  to 
thereby  obtain  the  approval  of  the  aforesaid 
false  and  fraudulent  final  report  of  Henry 
W.  Wortmann  as  administrator.  In  fact 
and  In  truth,  said  plaintiff  signed  said  re- 
ceipt without  any  consideration  and  relying 
u|K>n  the  false  and  fraudulent  representa- 
tions aforesaid,  and  said  receipt  was  used 
by  said  defendant  before  the  county  court 
In  procuring  the  final  order  of  discharge, 
set  out  In  Exhibit  F,  and  said  order  was 
thereby  obtained  from  said  court  by  fraud 
and  deceit. 

"(12)  That  the  defendant  Henry  W.  Wort- 
mann, during  all  the  time  that  he  was  acting 
as  administrator  of  said  estate  and  for  a 
long  time  theretofore,  knew  that  said  plain- 
tiff was  mentally  weak,  and  easily  deceived, 
Infiuenced,  and  Imposed  upon,  and  the  same 
was  also  known  by  all  of  the  defendants, 
and  that  all  of  the  defendants  well  knew 
that  said  plaintiff  was  the  sole  heir  at  law 
of  the  said  Henry  William  Weeke,  deceased, 
and  that  the  defendants  were  none  of  them 
heirs  to  the  said  estate  or  any  part  thereof, 
and   that   said   defendants,    with    Intent    to 


cheat  and  defraud  this  plaintiff.  In  the  man- 
ner aforesaid  conspired  together  and  were 
each  and  all  of  them  instrumental  In  per- 
petrating said  fraud  and  in  sharing  In  the 
proceeds  thereof. 

"(13)  That  the  plaintiff  Frederick  H.  Weeke 
bad  no  knowledge  of  said  fraud,  until  wltb- 
In  the  last  six  mouths  prior  to  the  com* 
mencement  of  said  suit  in  the  county 
court    •    •    •" 

They  also  tendered  an  answer  to  the  de> 
fendant  administrator's  petition  •  for  dis- 
cbarge, setting  forth  substantially  the  same 
matters  as  those  alleged  In  their  petition  for 
the  vacation  of  the  orders  of  the  county 
court  The  defendants  demurred  on  three 
grounds:  (1)  That  the  facts  stated  are  in- 
sufficient to  constitute  a  cause  of  action; 
(2)  that  the  court  had  no  jurisdiction  of  the 
subject-matter ;  and  (3)  that  It  had  no  juris- 
diction over  the  x>erson  of  the  defendants. 
The  demurrer  was  sustained;  and,  the  plain- 
tiffs electing  to  stand  on  their  petition,  judg- 
ment was  giveu  for  the  defendants.  The 
plaintiffs  appeal. 

Neither  the  petition  nor  any  other  part  of 
the  record  shows  upon  what  ground  the  de- 
fendants who  entered  into  the  agreement 
with  the  plaintiffs  for  a  distribution  of  the 
estate  claimed  any  iwrtion  thereof.  But 
some  light  Is  thrown  on  this  question  by  the 
brief  filed  in  their  behalf,  from  which  it  ap- 
pears that  the  wife  of  the  deceased,  who  is 
one  of  the  plaintiffs  In  the  case,  had  married 
twice  before  she  married  the  deceased,  and 
bad  children  by  both  former  husbands,  and 
that  upon  her  marriage  to  the  deceased  her 
childrMi  by  her  former  husbands  were  taken 
Into  his  home  and  brought  up  as  members 
of  his  family,  and  they  and  the  plaintiff 
Frederick  H.  Weeke,  the  one  child  of  the 
deceased,  .were  raised  together  as  brothers 
and  sisters.  It  Is  also  stated  in  the  brief 
referred  to  that  upon  the  marriage  of  the  de- 
ceased he  appropriated  all  the  property  left 
by  the  former  busl^ands  of  his  wife,  and 
that  the  estate  left  by  him  Includes  the  es- 
tates of  the  former  husbands ;  but  a^s  before 
stated,  these  things  are  not  matters  of  rec- 
ord, and  we  refer  to  them  merely  as  offering 
an  explanation  of  the  somewhat  extraordi- 
nary state  of  facts  set  forth  in  the  petition. 
We  think  the  petition  states  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  Frederick  H. 
Weeke.  It  shows  that  the  plaintiffs  are  the 
sole  and  only  heirs  at  law  of  the  deceased; 
that  the  order  of  distribution  made  by  the 
county  court  was  based  on  the  written  agree- 
ment entered  into  between  the  plaintiffs  and 
four  of  the  defendants,  whereby  the  latter 
were  allowed  to  share  as  heirs  In  the  distri- 
bution of  the  estate;  that  the  defendant  ad- 
ministrator, in  pursuance  of  a  conspiracy  to 
which  all  the  defendants  were  parties,  and 
for  the  purpose  of  Inducing  the  plaintiff 
Frederick  H.  to  enter  into  said  agreement 
falsely  and  fraudulently  represented  to  him 
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that  tlw  other  defendants  were  joint  helra 
wltL  said  plaintiff  and  entitled  to  share  with 
blm  In  the  dlstrlbatlon  of  the  estate;  that 
said  plaintiff  was  weak-minded,  and  In  con- 
sequence easily  Influenced;  that,  relying  up- 
on the  said  false  and  fraudulent  representa- 
tions and  belleylng  them  to  be  true,  said 
plaintiff  was  thereby  induced  to  enter  into 
tlie  agreement  In  question;  that  he  did  not 
discover  that  said  representations  were  false 
until  about  six  months  before  the  omnmence- 
ment  of  this  suit.  The  foregoing  facts  stand 
admitted  by  the  demurrer;  and,  in  view  of 
the  defendants*  claim  that  those  of  them 
who  liad' Joined  In  the  agreement  had  been 
brought  up  mider  the  same  roof  with  the 
plaintiff  Frederick  H.,  bis  charge  that  he 
relied  upon  the  representationB  and  belleyed 
them  to  be  true  Is  not  inherently  Improbable. 
Those  facts  standing  admitted,  it  is  clear 
that  the  orders  of  the  county  court  based 
upon  the  agreement  obtained  in  the  manner 
charged  were  iwocnred  by  fraud  practiced  by 
the  defendants  and  entitled  Frederick  H.  to 
relief. 

It  Is  contended  that  the  district  court  ac- 
quired no  jurisdiction  of  the  subject-matter 
on  appeal  Item  the  Judgment  of  the  county 
court.  If  we  understand  that  argument  on 
this  point,  It  InTolves  the  proposition  that 
an  aiqseal  will  not  lie  from  the  Judgment  of 
a  county  court  rendered  in  a  matter  within 
Its  exclusive  original  Jurisdiction,  unless 
there  has  been  a  hearing  upon  the  merits, 
and  that  error  is  the  exclusive  remedy  in 
Bnch  case.  We  do  not  think  there  is  any 
authority  for  that  proposition.  While  the 
Constitution  gives  county  courts  exclusive 
original  jurisdiction  In  probate  matters,  sec- 
tion 17,  art  6,  provides  that  appeals  to  the 
district  courts  from  the  Judgments  of  the 
county  courts  shall  be  allowed  In  all  crim< 
Inal  cases  on  application  of  the  defendant, 
and  in  all  civil  cases  on  application  of  ei- 
ther party,  and  In  such  other  cases  as  may 
be  provided  by  law.  Section  42,  c.  20,  Comp. 
St.  1903  (Cobbey's  Ann.  St  1003,  I  4823),  pro- 
vides that  "in  all  matters  of  probate  juris- 
diction, appeals  shall  be  allowed  from  any 
final  order,  Judgment  or  decree  of  the  county 
court  to  the  district  court  by  any  person 
against  whom  any  such  order.  Judgment  or 
decree  may  be  made,  or  who  may  be  affected 
thereby."  The  Constitution  certainly  au- 
thorizes the  foregoing  section,  and  the  only 
condition  precedent  to  an  appeal,  according 
to  this  section,  is  a  final  order,  Judgment  or 
decree,  without  regard  to  whether  the  hear- 
ing was  upon  the  merits  or  otherwise.  As  to 
the  jurisdiction  of  the  district  court  over  the 
person  of  the  defendants,  as  we  have  seen, 
It  had  Jurisdiction  of  the  subject-matter. 
The  defendants  entered  a  general  appear^ 
ance.  Our  attention  has  not  been  called  to 
anything  that  was  lacking  to  give  the  court 
complete  Jurisdiction  over  the  persons  of  de- 
fendants. 

A  considerable  portion  of  the  argument  in 


tills  case  is  baaed  on  matters  entirely  ont- 
side  the  record.  We  cannot  go  into  such 
matters.  The  point  we  decide  is  that  the 
petition  states  a  cause  of  action  in  favor 
of  the  plaintiff  Frederick  H.  Weeke  and 
against  the  defendants,  and  that  the  demur- 
rer thereto  was  erroneously  sustained. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  reversed,  and  the  cause 
remanded  for  further  proceedings  according 
to  law. 

DUFFIE  and  JACKSON,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 


TRACT  et  aL  v.  DEAN. 

(Supreme  Court  of  Nebraska.    Oct  18,  1006.) 

L  Bbokxbs— J9Ai.nh-RioHT  TO  CoionasioNS. 

To  entitle  a  real  estate  broker  to  recover 
a  commission  for  the  sale  of  real  sstate,  he  must 
prove  a  sale  of  the  land  on  such  terms  as  would 
entitle  him  to  a  commission  under  the  provisions 
of  a  written  contract  between  himself  and  the 
owner. 

[Ed.  Note.— For  cases  in  point  see  voL  8, 
Cent  Dig.  Brokers,  If  06,  67.] 

2.  Same— EviDKROB. 

Correspondence  set  out  in  the  opinion  held 
insufficient  to  entitle  the  plaintifl  to  recover 
a  commission. 
(Syllabos  by  the  Court) 

Commissioners'  Opinion.  Department  No.  1. 
Appeal  from  District  Court  Madison  Coun- 
ty; Boyd,  Judge. 

Action  by  Earnest  H.  Tracy  and  others 
against  W.  J.  Dean.  Judgment  for  defend- 
ant and  plaintiffs  appeal.    'AiBrmed. 

Mapes  &  Hazen,  for  appellants.  M.  D. 
Tyler,  for  appellee. 

EPPERSON,  a  Plaintiffs  are  real  estate 
brokers,  and  brought  this  suit  to  recover  a 
commission  alleged  to  be  due  by  reason  of 
a  sale  of  defendant's  property,  situated  in 
the  city  of  Norfolk.  The  case  brought  shows 
the  following  facts:  On  September  28,  1001, 
plaintiffs  wrote  defendant  (Exhibit  A)  as 
follows:  "Do  yon  wish  to  sell  your  residence 
property  in  this  city?  If  so,  kindly  name 
your  lowest  price  for  cash,  also  your  price 
on  time  and  terms,  both  subject  to  a  com- 
mission of  five  per  cent  on  the  first  thou- 
sand and  two  and  a  half  on  balance.  If  you 
will  make  the  price  right  we  think  we  may 
be  able  to  make  sale.  An  early  reply  will 
greatly  oblige."  On  October  3,  1001,  defend- 
ant replied  (Exhibit  B)  as  follows:  "In  re- 
ply to  yours  of  September  28th,  will  say  that 
my  price  on  my  Norfolk  property  Is  $2,000. 
Will  sell  on  time  if  satisfactory  payment 
can  be  made,  or  will  give  you  an  option  for 
6  months  at  $1,800  cash;  meaning  by  this 
that  I  am  to  receive  $1,800  cash,  yon  all 
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above  that  yoa  can  get.  Let  me  hear  from 
you.  It  has  been  in  hands  of  Lamont"  On 
May  21,  1902,  plaintiffs  again  wrote  the  de- 
fendant a  letter  (Exhibit  G)  regarding  this 
property  as  follows:  "We  have  been  en- 
deavoring all  wluter  to  effect  a  sale  on  yoar 
property  at  $2,000,  but  so  far  have  been  un- 
able to  do  so,  as  It  Is  priced  a  little  bit 
strong,  considering  other  properties  which 
have  been  sold  In  town  of  about  the  same 
character.  We  have  an  offer  now  of  $1,250 
cash  and  two  vacant  lots,  45x122  each,  block 
one,  Bear  and  Mathewson's  Addition  to  Nor- 
folk, on  10th  street,  facing  east.  These  lots 
are  in  the  block  where  Dan  Koenlgstein  now 
lives,  and  two  new  houses  costing  about 
$1,500  each  have  been  built  between  'his 
house  and  this  property,  which  Is  the  south- 
east comer  of  the  block.  The  lots  are  prob- 
ably worth  $600  to  $650.  Kindly  advise 
US  whether  you  will  consider  proposition  of 
this  kind,  allowing  ns  a  commission  for  the 
same,  and  greatly  oblige."  To  this  letter  the 
defendant  wrote  and  mailed.  May  81,  1902, 
the  following  reply  (Exhibit  D):  "It  is  Im- 
possible for  me  to  form  a  correct  Judgment 
concerning  the  offer  you  have  on  my  property 
without  knowing  more  about  the  lots.  I  will 
be  in  Norfolk  In  a  few  days,  and  then  If 
the  offer  Is  still  open  it  will  not  take  me 
long  to  decide.  If  I  find  the  lots  are  worth 
$600, 1  will  probably  make  the  trade."  With- 
in a  few  days  after  the  mailing  of  the  letter 
last  above  set  out,  plaintiff  visited  Norfolk, 
and  rented  the  property  in  question  to  one 
Hoffman.  Later  defendant  conveyed  his 
property  to  Hoffman,  and  received  therefor 
$1,300  in  cash  and  the  Iota  described  in 
plaintiff's  letter  (Exhibit  C).  The  deal  was 
finally  consummated  through  correspondence 
between  defendant  and  Hoffman.  While  In 
Norfolk  the  defendant  did  not  negotiate  with 
plaintiffs,  nor  call  upon  them  to  render  as- 
sistance in  bringing  about  a  sale.  There  is 
some  conflict  In  the  evidence  as  to  whether 
the  increase  of  $50  in  the  cash  payment  was 
brought  about  tlirough  the  efforts  of  the 
plaintiffs,  but,  as  we  view  the  case,  it  Is  Im- 
material. Before  the  plaintiffs  may  recover 
they  must  show  a  written  contract  sub- 
scribed by  the  parties,  wherein  is  set  forth 
the  compensation  to  be  allowed  by  the  own- 
er In  case  of  a  sale  by  the  broker  or  agent. 
Cobbey's  Ann.  St.  1903,  i  10,258.  The  plain- 
tiffs rely  upon  the  correspondence  above  set 
out  to  show  such  a  contract  At  most,  such 
correspondence  amounted  to  an  agreement  to 
pay  a  commission  In  the  event  that  the  plain- 
tiffs would  sell  the  property  for  more  than 
$1,800  within  six  months  from  and  after  the 
date  of  defendant's  first  letter  (Exhibit  B). 
Even  had  the  time  therein  limited  been  ex- 
tended by  parol  agreement,  plaintiffs  have 
failed  to  show  that  they  are  entitled  to  a 
commission.  The  evidence  does  not  disclose 
that  the  lots  taken  by  the  defendant  as  a 
jpart  of  the  consideration  for  the  sale  of  his 
property  exceeded  $500  In  value;  and  there- 
fore, giving  the  correspondence  the  most  lib- 


eral construction  favoranle  to  plaintiffs,  they 
did  not  earn  the  commission  under  its  terms. 
The  Judgment  of  the  district  court  was 
for  the  defendant,  and  we  recommend  that 
it  be  affirmed. 

AMES  and  OLDHAM,  CO.,  concur. 

FEB  CUBIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
the  district  court  is  aflarmed. 


In  re  BOBEBTSON'S  BSTAXa 

BOLTOKE  V.  8IPP  et  aL 

(Supreme  Court  of  Nebraska.    Oct  18,  1906.) 

Wills— -ExEotmoR— Presumptions. 

A  presumption  of  the  due  execution  of  a 
wIU  arises  from  the  presence  of  an  attestation 
clause  which  recites  the  facts  necessary  to  the 
validity  of  the  will,  and,  in  the  absence  of  evi- 
dence oiscredlting  the  statements,  the  will  should 
be  admitted  to  probate. 

[Ed.  Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  {  657.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Lancaster 
Conn^ ;  Cornish,  Judge. 

In  the  matter  of  the  estate  of  William  Bob- 
ertson,  deceased.  Application  of  E.  L.  Hoi- 
yoke  for  the  admission  of  the  will  to  probate, 
Mary  Ida  Sipp  and  others  contesting  the 
same.  From  a  Judgment  refusing  to  admit 
the  will,  Holy<dKe  appeals.    Beversed. 

Talbot  ft  Alien,  for  appellant  A.  S.  Tib- 
beta  and  John  S.  Bishop,  for  appellees. 

DTTFFIE,  C.  B.  L.  Holyoke,  the  executor 
named  In  a  paper  purporting  to  be  the  last 
will  and  testament  of  William  Bobertson,  has 
appealed  from  an  order  of  the  district  court 
of  Lancaster  county  refusing  to  admit  the 
will  to  probate.  John  Erumack  and  W.  J. 
Adamson  were  the  subscribing  witnesses. 
The  testator  and  subscribing  witnesses  were 
employed  in  the  frelghthonse  of  the  B.  A  M. 
B.  B.  Co.  at  Lincoln.  The  witnesses  testi- 
fied that  Bobertson  brought  the  paper  to 
them  there,  and  requested  their  signatures. 
It  does  not  appear  that  the  witnesses  were 
employed  in  the  same  room,  and  neither  can 
testify  that  they  subscribed  their  names  in 
each  other's  presence.  This,  under  our  stat- 
ute, is  immaterial.  Dewey  v.  Dewey,  1  Mete. 
S49,  85  Am.  Dec.  867;  Jarman  on  Wills,  vol. 
1,  p.  209.  Their  testimony  Is  also  lacking  In 
certainty  as  to  whether  the  testator  declared 
that  the  paper  on  which  he  desired  their 
signatures  was  his  last  will  and  testament 
but  we  are  satisfied  that  from  prevlons  con- 
versations with  him  both  the  witnesses  un- 
derstood that  It  was  hiai  last  will  and  testa- 
ment and  that  they  were  requested  to  at- 
test it  as  such.  This  we  think  not  fatal  in 
view  of  the  attestation  clause  attached,  and 
the  same  may  be  said  of  the  failure  of  the 
witnesses  to  remember  with  certainty  whetb- 
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er  the  will  waa  signed  by  the  testator  when 
the  aame  was  signed  and  attested  bj  them. 
The  attestation  clause  attached  to  the  will  la 
In  the  following  language:  "Signed,  and 
acknowledged  by  the  above  testator  In  the 
presence  of  us  present  and  In  the  presence  of 
each  other  subscribe  onr  names  this  21st  day 
of  April,  1900,  A.  D.  at  Lincoln,  Neb.  TJ.  S. 
A.  John  Kromack,  Jr.  William  J.  Adam- 
son." 

It  clearly  appears  from  the  evidence  that 
the  testator  wrote  his  own  will,  and  this 
probably  accoimt»  for  the  fact  that  the  at- 
testation clanse  Is  not  as  full  and  formal 
as  In  general  use ;  but  It  states  with  certainty 
that  the  will  was  signed  by  the  testator  In 
the  presence  of.  the  witnesses,  and  acknowl- 
edged by  him,  and  that  their  names  were 
subscribed  in  his  presence.  These  are  the 
essential  requirements  under  onr  statute  to 
the  making  of  a  valid  will.  See  section  4S92, 
Cobbey's  Ann.  St  1903.  There  being  no  sat- 
isfactory evidence  discrediting  the  facts  set 
out  In  the  attestation  clause  of  the  will,  the 
force  and  effect  to  be  given  its  recitals  are 
thus  stated  by  Underhlll  on  Wills,  vol.  1, 
S  201 :  "Where  one  or  more  of  the  witneesea 
are  absmt,  the  will  may  be  admitted  to  pro- 
bate upon  the  presumption  of  regularity  aris- 
ing from  a  perfect  and  formal  attestation 
clause,  which  recites  that  all  statutory  re- 
qnlrements  were  complied  with,  supplement- 
ed by  proof  of  the  handwriting  of  the  testa- 
tor and  of  that  of  the  absent  witnesses.  So, 
when  the  subscribing  witnesses  are  present 
at  the  probate,  and  admit  the  genuineness 
of  their  signatures,  but  deny  or  are  nnable  to 
recollect  some  or  all  of  the  facts  which  were 
attendant  upon  the  execution,  so. that  one  or 
both  of  them  are  unable  or  unwilling  to  tes- 
tify with  positiveness  and  of  their  own 
knowledge  that  all  the  requirements  of  the 
statute  were  complied  with,  a  presumption 
of  due  and  proper  execution  will  arise  from 
the  recitals  of  a  perfect  attestation  clause, 
which  becomes  conclusive  in  the  absence  of 
satisfactory  proof  to  the  contrary."  Numer- 
ous cases  are  cited  by  the  author  supporting 
this  rule. 

We  recommend  a  reversal  of  the  Judgment 
of  the  district  court,  and  that  the  cause  be 
remanded  for  further  proceedings. 

AI3BBT  and  JACKSON,  (X!.,  concur. 

PBR  CUBIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  case  re- 
manded for  further  proceedings. 


HOMB  INV.  CO.  ▼.  CLARSON  et  al. 

(Supreme  Court  of  South  Dakota.    Oct  30, 

190e.) 

1.  Tbiai^Fihdinqb    bt    Cottbt— Infebekces 
VBOM  Facts. 

Though  the  trial  court  cannot  infer  facta 
not  proved,  it  ii  at  liberty  to  draw  all  the  in- 


ferences  wliich   logically   and  naturally  follow 
from  proven  facts. 

2.  SuBBOGATiOR  —  Suit   io    Erfobci  — Bvi- 

DXROB— SUFFICIENCT. 

In  a  suit  by  the  purchaser  at  a  second 
mortgage  sale  to  be  suDrogated  to  the  rights 
of  the  first  and  second  mortgagees,  the  facts 
held  to  warrant  a  finding  that,  when  plaintiff 
paid  the  first  mortgage  and  filed  a  release,  be 
did  not  know  that  no  service  of  summons  had 
been  had  on  the  third  mortgagee,  or  that  such 
fact  was  recited  in  the  decree  foreclosing  the 
second  mortgage. 

3.  SAing— PuBonASEB  at  MoBTOAax  Sale. 

A  decree  foreclosing  a  second  mortgage  re- 
cited that  the  third  mortgagee  was  not  served 
with  summons,  but  the  purchaser  at  the  sale, 
not  knowing  of  the  recital  or  of  the  failure  to 
serve  the  third  mortgagee,  paid  the  first  mort- 
gage and  filed  a  release.  In  the  meantime  the 
third  mortgagee  foreclosed  by  advertisement 
and  obtained  a  certificate  of  sale.  Heid,  that 
the  purchaser  at  the  second  mortgage  sale  had 
acted  under  a  mistake  of  fact  and  was  entitled 
to  have  the  first  and  second  mortgage  restored 
of  record  and  to  be  subrogated  to  the  rights  of 
the  first  and  second  mortgngees. 

[Ed.  Note. — For  cases  in  point,  gee  vol.  44, 
Cent  Dig.  Subrogation,  H  35-41.] 

4.  Same— IRTEBEST. 

Under  Rev.  Civ.  Code,  S  2035,  giving  an 
inferior  lienor  a  ripht  to  redeem  as  the  owner 
might  from  a  superior  lien,  where  the  purchaser 
at  a  second  mortgage  sale,  not  knowing  that  the 
third  mortgagee  had  not  been  served  with  sum- 
mons and  that  such  fact  was  recited  in  the  fore- 
closure decree,  paid  tlie  first' mortgage  and  filed 
a  release,  in  a  subsequent  suit  by  him  to  have 
the  first  and  second  mortgages  restored  of  rec- 
ord and  to  be  subrogated  to  the  rights  of  the 
first  and  second  mortgagees,  and  for  foreclosure 
it  was  proper  on  a  judgment  for  him.  to  allow 
him  interest  from  the  date  of  the  foreclosure 
sale  and  release  of  the  first  mortgage,  as  the 
third  mortgagee  might  have  redeemed  at  any 
time. 

Appeal  from  Circuit  Court,  Sanborn 
County. 

Action  by  the  Home  Investment  Company 
against  George  C.  Clarson  and  the  McCormidc 
Harvesting  Machine  Company.  Judgment 
in  favor  of  plaintiff,  and  the  latter  defend- 
ant appeals.    Affirmed. 

Bates  ft  Parliman,  for  appellant.  M.  B. 
Reed,  for  respondent 

HANEY,  J.  The  facts  constitutlntr  the 
plalntifC's  alleged  cause  of  action  are  set 
forth  In  the  former  decision  of  this  court 
on  appeal  from  an  order  overruling  a  de- 
murrer to  the  complaint  Home  Inv.  Co.  v. 
Clarson,  15  S.  D.  618,  90  N.  W.  153.  They 
may  be  summarized  thus:  Defendant  Clar- 
son executed  three  real  estate  mortgages  up- 
on the  same  premises,  each  of  which  was 
recorded  In  the  order  of  its  execution.  The 
second  having  been  foreclosed  by  action,  the 
premises  were  purchased  by  the  plaintiff  In 
this  action,  who  In  due  time  obtained  a 
sheriff's  deed,  and,  supposing  the  rights  of 
the  defendant  machine  company,  the  third 
mortgagee,  bad  been  foreclosed,  it  paid  the 
amount  of  the  first  mortgage  and  caused 
the  same  to  be  released  of  record.  In  the 
meantime  the  machine  company  foreclosed 
Its  mortgage  by  advertisement  and  obtained 
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a  sherllTa  certlflcate  of  sale.  Upon  the  facta 
then  presented  It  waa  held  that  the  plaintiff 
was  entitled  to  have  the  first  and  second 
mortgages  restored  of  record  and  to  he  sub- 
rogated to  the  rights  of  the  first  and  second 
mortgagees.  The  learned  circuit  court,  hav- 
ing found  the  facts  to  be  substantially  as  al- 
leged in  the  complaint,  rendered  Judgment 
for  the  plaintiff,  denied  the  machine  com- 
pany's motion  for  a  new  trial,  and  this  ap- 
peal was  taken. 

It  Is  contended  that  the  evidence  Is  In- 
8u£Bclent  to  sustain  the  finding  to  the  effect 
that  the  plaintiff  caused  the  release  of  the 
first  mortgage  through  a  mistake  of  fact 
regarding  service  of  summons  upon  the  ma- 
chine company  In  the  action  foreclosing  the 
second  mortgage.  Edwin  S.  Rowley,  the 
second  mortgagee,  testified :  "I  turned  them 
[the  second  mortgage  and  note  secured  there- 
by] over  to  B.  A.  Moses,  of  Woonsocket,  S. 
D.,  my  attorney,  and  directed  him  to  com- 
mence proceedings  to  foreclose  the  mortgage 
and  have  the  land  sold  to  satisfy  the  amount 
due.  *  •  •  I  gave  directions  that  the 
land  be  bid  In  In  the  name  of  the  Home 
Investment  Company,  of  which  company  I 
was  president  I  supposed  the  foreclosure 
proceedings  all  regular  and  that  the  Mc- 
Oormlck  Harvesting  Machine  Company  had 
been  foreclosed  of  all  its  Interests.  •  •  • 
I  would  not  have  bid  In  the  land  at  the 
foreclosure  sale,  and  would  not  have  pro- 
cured the  release  from  Anna  Phelps  [holder 
of  first  mortgage]  and  would  not  Iiave  filed 
the  release  of  record  bad  I  not  supposed  and 
believed  that  the  foreclosure  proceedings 
under  my  own  mortgage  were  regular,  and 
the  Interests  of  the  McCormlck  Harvesting 
Machine  Oompany  were  fully  foreclosed." 
The  machine  company  was  named  as  a 
party  defendant,  but  the  decree  of  fore- 
closure contained  this  recital:  "And  that 
said  defendant,  the  McCormlck  Harvesting 
Machine  Company  was  not  served  with  sum- 
mons in  this  action."  Mistake  may  not  only 
be  expressly  established  but  It  may  be  in- 
ferred from  circnmstancee  and  from  the 
nature  of  the  transaction.  Though  the  court 
cannot  infer  facts  not  proved  It  Is  at  liberty 
to  draw  all  the  inferences  which  logically 
and  natnrally  follow  from  proven  facts. 
Oeib  V.  Reynolds,  85  Minn.  331,  28  N.  W. 
028.  Rowley's  uncontradicted  testimony  is 
consistent  with  his  conduct.  The  only  rea- 
sonable inference  is  that  he  did  not  know 
what  the  decree  disclosed ;  otherwise,  he 
would  not  have  released  the  first  mortgage. 
This  was  a  mistake  of  fact  not  of  law.  Bnt 
appellant  insists  that  the  plaintiff  was 
charged  with  notice  of  what  the  decree  con- 
tained and  that  the  mistake  resulted  from 
its  own  want  of  care.  Ordinarily  a  party 
will  not  be  given  relief  agrainst  a  mistake 
induced  by  his  own  negligence,  especially 
where  others  may  be  prejudlcnlly  affected: 
but  the  degree  of  carelessness  which  will 


prevent  relief  la  stated  In  rarying  terms  and 
depends  largely  upon  the  drcumstances  of 
the  case.  16  Cyc.  69.  So  the  fact  that  a 
mortgage  was  released  in  ignorance  of  tlie 
existence  of  an  intervening  lien  is  deemed 
such  a  mistake  of  fact  as  to  entitle  the  party 
to  relief,  although  such  Intervening  lien  was 
of  record  at  the  time.  Oelb  v.  Reynolds, 
supra ;  Bmse  v.  Nelson,  85  Iowa,  157 ;  Upton 
V.  Hugos,  7  8.  D.  476,  64  N.  W.  623 ;  Bicker 
T.  Stott,  18  &  D.  206,  88  N.  W.  47.  This 
ia  equitable,  because  the  position  of  the 
Junior  lioi  holder  remains  as  it  was  when 
bis  lien  waa  acquired,  and  he  should  not 
be  permitted  to  profit  by  the  mere  mistake 
or  inadvotence  of  another.  The  doctrine 
is  applicable  to  the  case  at  bar.  "Where  the 
reason  Is  the  same  the  mle  should  be  the 
same."  Rev.  Civ.  Code,  i  2410.  With  the 
first  and  second  mortgages  restored,  the  ap- 
pellant's position  will  be  the  same  as  It  was 
when  its  lien  was  acquired  and  certificate 
of  sale  obtained.  The  plaintiff  was  not 
more  negligent  In  failing  to  ascertain  the 
recitals  of  the  foreclosure  Judgment  before 
releasing  the  first  mortgage  than  is  a  mort- 
gagee who  releases  his  lien  without  as- 
certaining what  intervening  liens  are  of 
record.  One  ia  chargred  with  notice  to  the 
aame  extent  as  the  other.  Moreover  the  in- 
terest acquired  by  the  certificate  of  sale  was 
subject  to  the  lien  of  the  two  prior  mort- 
gages and  the  foreclosure  of  the  second 
mortgage  left  nothing  to  the  appellant  ex- 
cept its  right  of  redeptlon,  wliich  is  proper- 
ly foreclosed  by  the  decree  in  this  action. 

The  contention  that  the  plaintiff  should 
not  have  been  allowed  interest  from  the 
date  of  the  foreclosure  sale  and  release  of 
the  first  mortgage  Is  untenable,  because  the 
appellant  might  have  redeemed  at  any  time 
and  thus  have  prevented  the  accumulation  of 
interest  and  coats.  Rev.  Civ.  Code,  |  2035^ 
The  contention  that  the  plaintiff  was  guilty 
of  laches  was  determined  against  the  de- 
fendant on  the  former  appeal.  Home  Inv. 
Co.  T.  Ciarson,  supra. 

There  being  no  other  alleged  errors  which 
merit  consideration,  the  Judgment  of  the 
circuit  court  is  afSrmed. 

CORSON,  J.,  not  sitting. 


GARVET  et  al.  v.  ELDER  et  aL 

(Supreme    Court  of    South   Dakota.    Oct   80, 
1906.) 

Mikes  and  Minebai.8— Looatior  or  Ci^oic— 

Lands   Subject  to   Location. 

A  miniDK  claim  waa  not  subject  to  a  lo- 
cation by  plaintiff  on  the  ground  that  defeud- 
anta,  who  were  prior  locators  of  the  claim,  had 
failed  to  do  the  required  amount  of  assessiDent 
work  for  a  certain  year,  where  the  required 
work  was  not  completed  by  defendant's  servant 
employed  for  that  purpose,  owing  to  the  fact 
that  plaintiff  had  caused  the  servant  to  leave 
the  claim  by  threatening  him  with  arrest  If  he 
continued  at  work. 

[Ed.   Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Mines  and  Minerals,  Sf  51,  57,  03.] 
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Appeal  from  Clicalt  Court,  Lawrence 
Count?. 

Action  by  Jobn  T.  Oarrey  and  another 
aealnat  Willtam  S.  Elder  and  another.  From 
a  Judgment  for  defendants,  plalntlfCc  appeaL 
Affirmed. 

Joaepta  B.  Moore,  for  appellants.  WlUlam 
H.  Parker  and  WUIlam  S.  Elder,  for  respond- 
ents. 

HANI^,  T.  This  Is  an  action  to  determine 
•dTcrse  claims  to  certain  mining  ground 
situate  in  Lawrence  connty.  Defendants' 
rights  rest  upon  valid  lode  relocations  made 
In  1896.  Plaintiffs'  claim  is  founded  npon 
attempted  lode  locations  made  on  Jannary  %, 
1901.  Assessment  worlc  haying  been  resum- 
ed by  the  defendants  December  26,  1900,  and 
continued  until  the  Slst,  it  is  conceded  tbat 
defendants  are  entitled  to  Judgment,  pro- 
Tided  plaintiffs'  conduct  constituted  a  sufB- 
dent  excuse  for  defendants'  failure  to  com- 
plete the  required  annual  labor  for  1900.  On 
this  issue  the  learned  circuit  court  found  in 
substance  that  during  the  afternoon  of  the 
Slat  day  of  December,  1900,  the  plaintiff  Gar- 
▼ey  wrongfully  .entered  npon  the  premises 
In  question  and  forcibly,  and  by  means  of 
threats  of  violence  against  the  defendants 
and  their  employe,  one  J.  T.  Roberts,  who 
was  then  engaged  in  doing  the  assessment 
work  for  the  year  1900,  took  exclusive  posses- 
sion thereof;  that  Oarvey  retained  forcible 
possession,  and  by  force  and  threats  of  vio- 
lence prevented  Roberts  from  continuing  work 
«n  the  morning  of  January  1,  1901 ;  that  Gar- 
vey  made  pretended  locations  at  1  o'clock 
a.  m.,  January  1,  1901,  and  thereafter  retain- 
ed exclusive  and  forcible  possession  until 
May,  1901,  when  the  defendants  re-entered 
and  caused  more  than  $100  In  labor  to  be 
expended  on  each  of  the  claims  during  the 
balance  of  the  year  1901;  that  the  ground 
In  dispute  was  not  subject  to  location  at  the 
time  of  plaintiffs'  attempted  locations;  and 
that  the  defendants  were  forcibly  prevented 
from  doing  assessment  work  for  the  year 
1900  by  tbe  threats  and  tortuous  acts  of  the 
plaintiffs. 

Though  tbe  evidence  may  not  have  justi- 
fied all  the  expressions  employed  by  the 
trial  court  in  its  decision,  with  respect  to 
Oarvey's  conduct,  it  certainly  was  sufficient 
to  sustain  the  finding  that,  ag  to  these  plain- 
tiffs, the  ground  was  not  subject  to  location 
or  relocation  on  January  1,  1901.  On  the 
preceding  day  Roberts  was  in  actual  and 
peaceable  possession,  when  Garvey  notiUed 
him  that  neither  he  nor  any  other  person 
representing  the  defendants  would  be  allow- 
ed to  work  on  the  ground  after  that  day. 
This  was  reported  to  one  of  the  defendants, 
who  sent  Roberts  to  the  grounds  on  January 
1st,  when  the  latter  was  again  told  by  Gar- 
vey that  neither  he  nor  any  one  representing 
tbe  defendants  could  work  thereon,  tbat  any 
one  attempting  to  do  so  would  be  arrested. 


and  because  of  what  Oarvey  said  Robert! 
refused  to  return  to  tbe  claims,  though  re- 
quested to  do  so  by  the  defendants.  It  may 
be  that  Garvey's  threats  did/ not  imply  that 
he  would  do  more  than  cause  Roberts'  arrest 
It  may  be  that  Roberts  did  not  apprehend  or 
have  reason  to  apprehend  any  bodily  injury 
if  he  returned.  Nevertheless,  It  is  evident 
that  Garvey's  conduct  was  the  direct  and 
only  cause  of  his  refusal  to  return,  and, 
as  such  conduct  was  without  color  of  right, 
we  think  tbe  plaintiffs  should  not  be  per- 
mitted to  profit  by  Garvey's  wrongful  acts. 
A  locator  is  entitled  to  protection  In  the  pos- 
session of  his  claim,  and  cannot  be  deprived  ' 
of  bis  rights  by  the  tortuous  acts  of  others; 
nor  can  an  intruder  and  trespasser  initiate 
any  rights  wlilch  will  defeat  those  of  the 
prior  locator.  Erhardt  v.  Boaro,  118  U.  S. 
527,  6  Sup.  Ct  660,  28  li.  Ed.  1113.  In  any 
view  of  the  evidence,  Garvey  was  an  in- 
truder and  trespasser,  with  actual  knowledge 
of  defendants'  possessloq.  He  Intended  to 
prevent  further  work  by  the  defendants.  His 
efforts  were  successfuL  "No  man  can  take 
advantage  of  his  own  wrong."  Rev.  Civ. 
Code,  i  2416.  On  this  maxim  rests  tbe  rule 
that  he  who  prevents  a  thing  being  done  shall 
not  avail  himself  of  the  nonperformance 
he  has  himself  occasioned.  Miller  v.  Taylor, 
6  Colo.  41.  Though  it  may  have  been  tbe 
fear  of  being  arrested  rather  than  the  fear 
of  bodily  injury  which  deterred  the  defend- 
ants from  continuing  the  work,,  it  Is  clear 
that  It  would  have  been  continued  In  good 
faith  but  for  the  unlawful  Interference  of 
the  plaintiff  Oarvey,  and  as  to  him  and  his 
coKilalmant  we  think  the  ground  was  not 
subject  to  location  or  relocation  when  their 
attempted  locations  were  Initiated.  There 
may  be  decisions  which  seem  to  hold  that 
the  prior  locator  in  this  class  of  cases  should 
persist  in  his  efforts  to  pertovm  the  required 
labor  until  prevented  by  the  apprehension  of 
Imminent  physical  violence.  If  so,  we  re- 
spectfully decline  to  follow  tbem,  believing 
they  do  not  rest  npon  sound  principles  and 
are  calculated  to  engender  unnecessary  re- 
sorts to  physical  force. 

Tbe  Judgment  of  tbe  circuit  court  is  af- 
firmed. 

CORSON,  J.,  not  sitting. 


NICHOLS  &  SHBPARD  CO.  v.  HOR- 

STAD  et  al. 

(Supreme   Court   of   South    Dakota.    Oct   30, 
1906.) 

1.  Sales  — Action  fob  Pbick  —  Plbaoino — 
Action— Vabiancs. 

Where,  In  an  action  for  the  price  of  a 
threshing  macliine  outfit,  the  execution  and  de- 
livery of  the  order  were  admitted  in  the  answer, 
and  tbe  only  defense  raised  in  justification  of 
defendant's  repudiation  thereof  after  plaintiff 
bad  fully  complied  with  its  terms  was  that  the 
order  bad  been  procured  by  fraud  and  de- 
ception, defendants  were  not  entitled  to  claim 
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that  the  property  had  been  fully  settled  for  by 
notes  not  yet  due,  and  that  freight  charges  only 
were  collectible. 

2.  Same— Obdeb—Aoceptahoe— Evidence. 

Where  the  identical  machinery  and  equip- 
ment described  in  an  order  therefor  was  ship- 
ped for  the  buyers  from  the  seller's  factory  to 
the  place  of  delivery,  where  it  arrived  in  due 
time  and  was  discovered  on  the  track  by  one  of 
the  buyers,  who  was  there  prepared  to  receive 
it  and  called  on  the  seller's  agent  to  furnish 
assistance  in  unloading  the  same,  there  was  a 
sufficient  acceptance  of  the  order  by  the  seller. 
[Ed.  Note. — For  caaee  in  point,  see  vol,  43, 
Cent.  Dig.  Sales,  S§  46-48.] 

3.  Same— Revocation. 

An  order  given  in  good  faith  for  the  pur- 
chase of  machinery  is  not  revocable  after  being 
accepted  by  appropriate  acts  evincing  mutuality 
of  purpose  to  perform. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  H  46-48.] 

4.  SAifE  —  Eepbesentation  —  Mattkbs    or 
Opinion. 

Where  plaintifTs  agent,  while  ■olidting  an 
order  for  machinery,  stated  that  the  buyers 
could  not  be  compelled  to  take  certain  machin- 
ery previously  ordered  from  others,  as  the  or- 
der had  not  been  legally  approved,  such  state- 
ments were  mere  matters  of  opinion,  on  which 
the  buyers  had  no  right  to  rely. 

Appeal  from  Olrcait  Court,  Hamlin 
County. 

Action  by  the  Nichols  ft  Shepard  Company 
against  Johannes  Horstad  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Case  &  Shnrtleff,  for  appellants.  Lee 
Stover  and  "H.  H.  Potter  (Horner  ft  Stewart,' 
of  counsel),  for  respondent 

FULLER,  P.  J.  On  this  appeal  the  re- 
versal of  a  Judgment  for  respondent  and  new 
trial  is  sought  in  aa  action  to  enforce  pay- 
ment of  $3,808,  as  the  price  and  freight  char- 
ges agreed  upon  for  the  purchase  and  de- 
livery of  a  complete  steam  threshing  outfit 
manufactured  by  respondent  coriraration  and 
ordered  by  appellants  on  the  21st  day  of 
May,  1903,  to  be  shipped  to  them,  on  or  about 
July  16th  of  that  year,  from  Battle  Creek, 
Mich.,  to  the  village  of  Bryant,  in  care  of 
M.  R.  Baskervllle,  the  representative  of  re- 
spondent, through  the  agency  of  whom  the 
sale  was  effected.  In  the  written  order  ap- 
pellants agreed  to  receive  the  outfit  upon  Its 
arrival,  paying  all  freight  charges  from  the 
factory  in  cash,  and  in  settlement  for  the 
property  give  respondent  their  four  promis- 
sory notes,  each  for  a  stipulated  amount  pay- 
able at  a  specified  time,  together  with  8  per 
cent  interest  from  date  until  paid.  They  al- 
so obligated  themselves  to  keep  the  property 
insured,  and  housed  when  not  in  use,  and  the 
contract  was  worded  to  operate  as  a  mort- 
gage thereon  to  secure  full  performance  of 
all  the  terms  of  such  contract.  In  case  of  a 
failure  on  their  part  to  pay  the  freight  and 
settle  fior  the  property  at  the  time  and  place 
of  delivery,  the  entire  amount  thus  secured 
became  immediately  payable  In  cash,  and  the 
right  to  enforce  the  lien  by  a  sale  of  tlie 


property,  under  the  tisnal  proceedings  for  the 
foreclosure  of  chattel  mortgages,  was  ex- 
pressly provided  for.  They  also  stipulated 
that  they  would  not  hold  respondent  respon- 
sible for  any  agreement  not  contained  In  the 
order,  and  that  no  representations  or  guar- 
anties which  were  not  therein  expressed  liad 
been  made  by  the  agents  of  the  company 
transacting  the  business,  and  that  the  order 
was  not  subject  to  countermand  by  such 
purchasers.  About  three  weeks  subsequent 
to  the  execution  and  delivery  of  this  order, 
and  prior  to  the  time  of  its  transmission  to 
respondent  and  in  response  to  the  invitation 
of  Mr,  Baskervllle,  the  sales  agent  through 
whom  the  business  was  transacted,  appel- 
lants visited  his  place  of  business  in  the 
city  of  Watertown  for  the  apparent  purpose 
of  personally  examining  a  similar  outfit 
After  substituting  a  more  powerful  and  ex- 
pensive engine  of  respondent's  manufacture 
for  the  one  described  In  the  original  order, 
they  expressed  entire  satisfactitm  with  every- 
thing, and  said  they  were  ready  to  settle 
for  the  outfit  according  to  their  agreement, 
and  thereupon  executed  and  delivered  to  Mr. 
Baskervllle  the  notes  and  mortgage  provided 
for  therein.  Shortly  after  the  receipt  of  this 
modified  order  at  the  office  of  tiM  company 
in  Grand  Rapids,  Mich.,  and  porraant  to 
agreement,  the  property  was  shipped  from 
that  point  to  Bryant,  in  this  state,  where  it 
arrived  on  the  20th  day  of  July,  1903.  Ap- 
pellant Horstad,  who  resided  in  that  locality. 
Immediately  notified  Mr.  Baskervllle  of  the 
fact  that  the  shipment  had  thus  reached  its 
destination,  and  requested  that  a  man  be 
sent  to  assist  him  in  unloading  it  from  the 
car.  The  witness  John  McDowell,  who  was 
sent  to  Bryant  in  response  to  such  notice 
and  request  testified  as  follows:  "I  live  in 
Watertown,  S.  D.  I  am  a  machine  salesman. 
I  was  in  the  employ  of  M.  R.  Baskervllle  in 
the  year  1903.  I  recollect  making  a  trip  to 
Bryant  with  reference  to  a  deal  with  Hor- 
stad and  Smith  on  July  23d.  I  was  told 
there  was  a  telephone  message,  and  they 
wanted  a  man  to  go  down  to  Bryant  and 
help  unload  a  machine.  This  Is  the  machine 
In  question  here,  and  I  took  the  train  for 
Elrod,  and  there  took  the  Milwaukee,  and 
arrived  at  Bryant  in  the  morning.  I  had 
breakfast  there,  and  stayed  around  until 
noon;  but  I  could  not  find  these  parties,  Hor- 
stad or  Smith.  So  I  made  arrangements  to 
unload  this  machine,  and  took  a  livery  team, 
and  drove  out  something  like  six  miles,  and 
saw  Mr.  Smith  In  regard  to  this  machine. 
I  asked  blm  if  he  was  the  gentleman,  and  tie 
said  be  was,  and  I  introduced  myself,  and 
stated  my  business,  and  he  said  that  he 
would  have  nothing  to  do  with  it  I  told  him 
that  I  had  a  man  unloading  It  and  that  it 
was  probably  unloaded  by  that  time,  and  I 
wanted  him  to  pay  the  freight  and  take  the 
machine ;  but  he  refused  to  have  anything  to 
do  with  it,  and  told  me  I  could  tell  Mr.  Bas- 
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kerrille  that,  It  he  wanted  to  get  anytUng  oat 
of  it  he  would  have  to  flgbt  for  it  That 
was  the  rig  in  ault  here.  The  rig  at  the  tfme 
was  in  Bryant,  on  the  car.  I  had  to  go 
baclE  to  Bryant  and  had  to  telephone  to  Wa- 
tertown  to  hare  them  wire  me  the  money 
to  pay  the  freight  and  I  got  a  wire  bac^ 
and  I  got  the  money  from  the  bank  through 
Mr.  BaskervlIIe  and  paid  the  freight  The 
amount  of  the  freight  was  $146.50.  I  paid 
the  freight  with  the  money.  This  Smith  I 
speak  of  was  one  of  the  defendants  In  this 
action.  This  was  the  24th  day  of  Jnly, 
1903." 

To  jnstlfy  the  repudiation  of  their  contract 
appellants  allege  that  the  agents  of  re- 
spondent resorted  to  fraud  and  deception  in 
procuring  the  execution  ani  delivery  of 
the  same,  and  the  testimony  offered  in  sup- 
port of  the  answer  is  to  the  effect  that  such 
agents  knew  that  appellants  had  previously 
given  a  similar  order  to  a  Mr.  Orabam,  act- 
ing for  the  J.  I.  Case  Threshing  Machine 
Company,  and  were  informed  by  respond- 
ent's agents  that  the  Case  order  tiad  not  been 
legally  accepted  and  was  not  binding  upon 
them.  From  the  testimony  of  appellant 
Horstad  we  quote  as  follows:  "After  the 
ddlvery  of  the  order  to  Mr.  Graham  I  had  a 
conversation  with  Mr.  Weir  and  Mr.  Wilson. 
I  knew  that  Mr.  Wilson  and  Mr.  Weir  were 
with  Mr.  BaskervlIIe.  I  remember  the  time 
that  I  saw  them.  It  was  the  night  before  we 
gave  the  Case  order.  Mr.  Wilson  was  at  my 
place.  I  saw  them  a  few  days  after  I  gave 
the  order.  I  saw  them  about  the  21st  day  of 
May.  That  was  the  day  that  the  Nichols 
ft  Shepard  order  was  signed.  I  saw  them 
out  at  my  farm.  I  talked  with  them  about 
fbe  Nichols  ft  Shei)ard  order.  I  asked  them 
If  Mr.  BaskervlIIe  had  come  down,  but  he 
said  that  he  did  not  have  time,  so  that  he 
had  brought  Mr.  Weir  along,  the  Nichols 
&  Shepard  agent  to  get  the  order  for  their 
rig.  We  told  him  that  we  had  given  an 
order  for  the  Case  rig,  and  that  we  heard 
that  it  had  been  accepted.  Mr.  Weir  asked 
us  if  we  bad  had  written  notice  from  the  J. 
I.  Case  people,  and  I  told  him,  'No,'  and 
then  he  said,  'Tour  order  has  not  been  ac- 
cepted unless  you  have  had  written  notice 
from  the  factory.'  So  we  were  talking  back- 
ward and  forward,  and  Anally  they  got  us 
to  sign  the  order.  •  •  *  Q.  What  did  they 
say  about  canceling  the  Case  order?  A. 
They  said  that  the  order  was  not  accepted, 
and  they  could  do  nothing,  so  that  we  could 
cancel  It  without  any  bother,  and  that  we 
would  not  have  any  trouble  about  getting 
our  order  canceled;  that  the  Case  Company 
would  not  stick  us,  and  make  us  take  it; 
that  the  Case  Company  could  not  do  that 
We  told  them  that  we  did  not  want  but  one 
machine;  that  we  could  not  buy  any  more, 
of  course.  He  said,  'If  you  get  the  Nichols 
ft  Shepard  machine,  you  will  not  get  two 
machines.'  I  had  never  bought  a  threshing 
machine  before  that  time.    I  had  no  prior 


experience  in  the  handling  of  threshing 
machinery  up  to  that  time.  Q.  Did  you  be- 
lieve what  they  told  you  to  be  true?  A. 
Yes ;  I  believed  them.  *  •  *  Q.  Ton  may 
go  on  and  state,  Mr.  Horstad,  what  induced 
you  to  sign  the  Nichols  ft  Shepard  order. 
A.  They  claimed  that  it  was  a  much  better 
machine,  and  was  better  built,  and  a  much 
stronger  machine,  and  that  our  Case  ma- 
chine would  not  be  shipped;  that  the  order 
would  not  be  filled ;  and  we  were  in  a  notion 
that  we  wanted  a  machine,  and  they  claimed 
that  this  was  a  much  l>etter  machine  than 
the  Case  machine  was."  On  cross-examina- 
tion the  witness  testified  in  part  as  follows: 
"T^e  written  countermand,  so  called,  was 
made  on  the  24th  day  of  July.  It  was  made 
at  Bryant  I  was  at  my  brother's  place  that 
morning,  and  Phelps  came  out  to  see  me. 
Joe  Parker  and  Mr.  Case  were  with  Phelps. 
It  was  not  so  very  early  In  the  morning 
when  they  came  out  to  see  me.  It  was 
about  8  or  9  o'clock.  I  had  been  in  Bryant 
the  day  before.  I  had  seen  the  machine  on 
the  car.  I  thought  it  was  there  for  us.  Q. 
That  is  what  you  brought  in  your  team  and 
the  tank  for,  to  take  out  the  rig?  Ton  ex- 
pected to  unload  the  Nichols  ft  Shepard  rig. 
and  take  it  out  on  the  28d  day  of  July? 
A.  I  did  not  expect  to  unload  it;  no,  sir.  I 
expected  that  BaskervlIIe  would  help  un- 
load It  I  wired  him  to  do  that  I  did  not 
see  a  man  there  the  next  morning.  TTp  to 
the  23d  day  of  July  we  Intended  to  take  the 
machine— the  Nichols  ft  Shepard  rig  we  had 
ordered.  We  got  that  far  with  it  and 
thought  It  was  all  right  up  to  the  23d  day  of 
July.  I  then  found  out  that  we  could  not 
countermand  the  J.  I.  Case  order  that  we 
had  given  before."  Appellant  MarUn  L. 
Smith  testified.  In  his  own  behalf,  that  dur- 
ing the  last  20  years  he  had  been  engaged 
In  farming,  but  had  owned  an  Interest  In 
a  J.  I.  Case  threshing  machine  for  several 
years,  and  knew  something  about  such  ma- 
chinery at  the  time  he  gave  the  order  here 
sought  to  be  enforced;  that  the  agents  of 
respondent  securing  the  same,  told  him  that 
the  Case  outfit  would  not  be  shipped;  that 
they  could  not  make  them  take  the  machine ; 
and  that  at  the  time  he  believed  such  state- 
ments of  the  agents  to  be  true.  Both  Wilson 
ft  Weir  denied  upon  the  witness  stand  that 
they  ever  made  any  such  statements,  and 
swore  positively  that  appellants  stated  to 
them,  at  the  time  the  order  was  taken  and 
subsequently,  that  they  had  the  right  to 
countermand  the  Case  order  at  any  time 
prior  to  the  date  of  shipment.  Mr.  Basker- 
vlIIe also  testified  that  Mr.  Horstad  and  Mr. 
Smith  both  told  him  on  the  21st  day  of 
June,  In  his  ofilce  In  the  city  of  Watertown, 
that  they  had  the  right  to  countermand  the 
J.  I.  Case  order  at  any  time  before  the 
machine  was  shipped,  and  that  they  were 
going  to  take  the  Nichols  ft  Shepard  outfit 
just  as  they  had  agreed  to  do. 
That  the  agents  of  the  Case  Company  in- 
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sisted  npon  full  compliance  with  their  con- 
tract, and  entered  into  an  undertaking  to 
defray  appellants'  costs  and  expenses  In  the 
defense  of  any  action  respondent  might  in- 
stitute, was  apparently  their  only  reason  for 
repudiation  after  the  shipment  had  reached 
Bryant  and  had  beea  tacitly  accepted,  and 
the  fact  that  they  actually  received  and 
settled  for  the  other  outfit  is  wholly  im- 
material. It  is  stated  in  the  complaint 
that  the  notes  and  mortgage,  executed  and 
delivered  by  appellants  to  M.  R.  Basker- 
ville  for  the  use  and  benefit  of  respondent, 
are  held  subject  to  any  disposition  that  the 
<!Ourt  may  deem  proper,  and  in  the  answer 
it  is  alleged  that  the  same  were  obtained 
without  consideration,  and  their  cancellation 
and  surrender  to  appellants  is  demanded. 
While  no  special  ground  for  the  objection  to 
the  admission  in  evidence  of  appellants' 
order  for  respondent's  outfit  was  stated  at 
the  trial,  it  Is  now  urged  for  a  reversal  that 
the  same  should  have  been  rejected  for  the 
reason  that  such  property  had  been  fully 
settled  for  by  notes,  not  yet  due,  and  that 
this  action  was  maintainable  only  for  the 
unpaid  freight  charges.  Even  if  a  general 
objection  would  be  sufficient  to  present  the 
ix>lnt  for  review,  If  within  the  Issues,  the 
contention  is  without  merit,  for  the  '  rea- 
son that  the  execution  and  delivery  of  the 
order  is  admitted  in  the  answor,  and  the 
only  defense  attempted  to  be  alleged  in 
Justification  of  Its  repudiation,  after  respond- 
ent had  fully  complied  with  its  terms,  is 
that  the  same  was  procured  by  fraud  and 
deception. 

The  claim  of  counsel  that  the  order  was 
never  approved  by  respondent  is  answered 
adversely  to  appellants  by  the  undisputed 
fact  that,  pursuant  to  the  terms  thereof, 
the  Identical  machinery  and  equipment  de- 
scribed therein  was  shipped  for  appellants 
from  the  factory  in  Michigan  to  the  village 
of  Bryant,  where  it  arrived  in  due  time  and 
was  discovered  on  the  track  by  appellant 
Horstad,  who  was  there  at  the  time  prepared 
to  receive  the  same,  and  called  npon  the 
agent  of  respondent  to  furnish  him  assist- 
ance in  unloading  it  from  the  car.  Manifest- 
ly such  consistent  and  appropriate  acts 
amount  to  an  unqualified  acceptance  of  the 
order  by  respondent  long  before  appellants 
attempted  to  countermand  the  same  for  the 
purpose  of  taking  the  Case  outfit,  but  claim- 
ing that  a  fraud  bad  been  practiced  upon 
them  by  the  soliciting  agents  of  respondent, 
and  they  have  never  Intimated  that  the 
Nichols  &  Shepard  machinery  was  not  of 
superior  quality  and  exactly  what  they 
ordered.  That  such  an  order  taken  in  good 
faith  is  never  revocable  after  being  ac- 
cepted by  appropriate  acts  evincing  mutn- 
allty  of  purpose  is  a  proposition  sustained 
both  by  reason  and  authority.  Mendall  v. 
Wlllyoung  (Sup.)  86  N.  Y.  Supp.  647; 
Houghwout  V.  Bolsaubin,  18  N.  J.  Eq.  315; 
White  y.  Corlles,  46  N.  Y.  467.    "Perform- 


ance of  the  conditions  of  a  proposal,  or  the 
acceptance  of  the  consideration  offered  with 
a  proposal,  is  an  acceptance  of  the  proposaL" 
Rev.  Civ.  C!ode,  i  12ia 

Upon  motion  of  counsel  for  respondent 
the  court  struck  out  certain  testimony  of 
appellants  to  the  effect  that  the  agents  tak- 
ing the  Nichols  &  Shepard  order  stated  that 
they  could  not  be  compelled  to  take  the 
Case  machinery,  as  the  order  for  the  same 
had  not  been  legally  approved;  but  as  all 
such  testimony,  like  that  admitted  and  sent 
to  the  Jury,  was  merely  the  expression  of  an 
opinion,  upon  which  they  had  no  right  to 
rely,  the  same  was  propM'ly  excluded. 
While  It  was  not  competent  for  appellants 
to  thus  testify  as  to  the  view  of  the  law 
taken  by  the  agents,  and  detail  similar 
statements  and  expressions  of  opinion  pur- 
porting to  have  been  made  by  Mr.  Basker- 
ville,  long  after  the  order  had  been  taken, 
their  attorneys  ultimately  succeeded  In  get- 
ting to  the  Jury  with  all  the  testimony 
stated  In  this  opinion,  and  appellants  are  in 
no  position  to  complain. 

Assuming  that  a  valid  defense  Is  stated  In 
the  answer,  and  that  the  testimony  offered 
and  received  on  behalf  of  appellants  was 
entirely  competent,  there  was  a  conflict  in 
the  evidence  which  the  Jury  solved  in  favor 
of  respondent,  and  no  fault  is  foimd  with 
the  instructions  of  the  court.  Being  fully 
convinced  from  a  careful  study  of  the  entire 
record  that  no  errors  of  law  occurred  at  the 
trial,  and  that  the  assignments  of  error  re- 
lating to  the  reception  and  exclusion  of  evi- 
dence present  nothing  to  Justify  a  reversal, 
the  Judgment  appealed  from  is  affirmed. 

CORSON,  J.,  took  no  part  in  this  decision. 


FARMERS'  MUT.  HAIL  &  CYCLONE  INS. 
ASS'N  v.  ROCHE. 

(Supreme  Court  of  South  Dakota.    Oct  30, 
1906.) 

ApPEAI.  —  AfFIBUANCE— iNSUmOIBNT     PBE8- 

ENTATioR  or  Case. 

Where  appellant  files  neither  abstract  nor 
brief,  the  judgment  will  be  affirmed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  U  3108-3110, 
4450-4453.] 

Appeal  from  Circuit  Court,  Spink  County. 

Action  by  the  Farmers'  Mutual  Hail  ft 
Cyclone  Insurance  Association  against  Philip 
Roche.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Thomas  Sterling,  for  appellant  N.  P. 
Bromley,  for  respondent 

HANET,  J.  This  case  having  been  sub- 
mitted under  rule  21,  at  the  April,  190«, 
term,  and  appellant  having  filed  nelthor  ab- 
stract nor  brief,  the  appeal  Is  presumed  to 
have  been  abandoned  <State  v.  Aiilson  [S. 
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D.]  106  M.  W.  650;  Mnrpby  t.  Mlnlnc  CX>. 
[S,  D.]  108  N.  W.  15),  and  the  Jndsment  «f 
the  circuit  court  la  afllrmed. 

OOBSON,  X,  not  slttlns. 


BAUMANN  V.  JEROMR 

(Supreme  Court  of  South  Dakota.    Oct.  90, 
1906.)    ■ 

LA.nDI.OBD  AND    Tknaht— Rentino  OH  Shabes 

— AOnOR— BVIDENCX. 

Where  a  written  contract  between  the 
landlord  and  tenant  of  a  farm  secured  to  the 
fotmer  possession  and  ownership  of  the  crop 
until  personally  divided  by  him,  the  evidence 
\eld  to  warrant  a  finding  that  the  landlord  had 
waived  bis  right  and  authorized  the  tenant  to 
make  the  division. 

Appeal  from  Oircoit  Court,  Mlnnebaba 
County. 

Action  by  Sophia  Baniuann  against  Frank 
Jeromeu  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Joe  Kirby,  for  apjpellant  MuUer  &  Con- 
way, for  respondent. 

FULLER,  P.  J.  To  snstaln  appellanfa 
claim  of  ownership  and  right  to  Immediately 
possess  150  bushels  of  com  grown  on  her 
premises  by  respondent  during  the  year  1901, 
she  relied  solely  upon  a  written  contract  in 
which  it  Is  stipulated  In  substance  that  the 
ownership,  title,  and  possession  of  all  crops 
shall  belong  to  appellant  absolutely  until 
she  shall  divide  the  same  and  deliver  two- 
thirds  thereof  to  respondent  upon  the  farm, 
and  if  he  falls  to  perform  his  agreement  in 
any  particular  he  shall  receive  nothing  for 
his  work  and  labor,  and  all  that  he  has  pro- 
duced upon  the  farm  shall  be  retained  by  her 
as  damages.  As  appellant  introduced  no 
evidence  but  the  written  agreement,  there 
was  nothing  to  show  that  the  covenants  en- 
titling respondent  to  two-tblrds  of  the  crop 
bad  not  been  fully  performed  on  his  part; 
but  the  contention  of  appellant's  counsel  Is 
that  there  has  never  been  a  division,  and  the 
ownership  of  the  entire  crop  Is  still  in  his 
client  That  the  written  contract  secured  to 
appellant  the  possession  and  ovraershlp  of 
all  the  product  of  the  farm,  including  the 
com  In  controversy,  until  the  same  was 
divided  according  to  the  terms  of  that  In- 
strument, cannot  be  doubted;  but  it  was 
competent  for  her  to  waive  the  right  to  per- 
sonally divide  the  com  and  authorize  re- 
spondent to  perform  that  act,  and,  according 
to  the  evidence  objected  to,  but  properly  ad- 
mitted, that  Is  exactly  what  was  done. 
The  undisputed  testimony  of  respondent 
raises  the  presumption  of  a  compliance  with 
the  contract  on  bis  part,  and  shows  what 
was  said  and  done  about  dividing  the  com 
as  follows:  "I  know  the  plaintiff.  In  1904 
I  raised  somewhere  In  the  neighborhood  of 
90  acres  of  corn  on  this  farm.  About  the  1st 
day  of  October,  1904,  on  this  farm,  I  had  a 
conversation   with   the   plaintiff.    Her  new 
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tenant  bad  Just  come  to  the  place  and  was 
boarding  with  me.  The  conversation  was 
that  I  was  to  leave  the  rent  com  on  the 
place  for  the  new  tmant.  Ee  agreed  to  take 
plalntUTs  part  of  it.  Plaintiff  told  me  to 
leave  It  there,  because  it  would  save  the 
trouble  of  drawing  It  "to  the  station.  Later 
I  busked  the  com.  Q.  Relate  the  manner 
in  which  you  divided  It  and  the  manner  of 
husking.  A.  We  went  through  the  field. 
There  was  144  rows.  We  left  48  rows  for 
one  Bliss  to  busk.  My  son  and  another  man 
husked  two-thirds,  and  Bliss  followed  and 
husked  plaintiff's  one-third.  Q.  What  was 
done  with  the  one-third,  which  was  the  rent 
share  of  the  crop,  after  it  was  husked?  A. 
I  put  it  into  the  granary  In  bins,  because  I 
was  requested  to  do  so,  as  fast  as  it  was 
husked.  Q.  What  was  done  with  the '  two- 
thirds  share  of  the  crop?  _  A.  I  put  my  two- 
thirds  in  an  old  machine  shed  by  itself,  five 
or  six  rods  distance  from  the  other.  The 
whole  crop  of  com  was  husked  and  divided 
in  this  manner.  -After  the  com  was  husked 
nobody  asked  me  to  deliver  it  to  market  Q. 
Did  you  remove  any  portion  of  this  one- 
third  of  the  corn  from  the  granary  where  you 
had  deposited  it  after  husking?  A.  No,  sir. 
All  the  plaintiff  said  to  me  was  that  she  had 
sold  her  com  to  the  next  tenant  and  he 
agreed  to  take  the  com  from  her,  in  my 
presence.  She  said  nothing  about  what  I 
was  to  do  with  this  one-third  of  the  com, 
for  she  had  sold  it  as  I  supposed,  to  the 
next  tenant;  but  to  accommodate  the  next 
tenant  and  because  he  wanted  It  she  told 
me  to  leave  the  com  on  the  place,  because 
she  had  sold  her  share  of  It  I  was  present 
when  the  sheriff  replevied  the  com  in  suit, 
which  Is  not  a  part  of  the  one-third  Interest 
which  I  had  deposited  as  plaintiffs  share  of 
the  crop.  It  was  mine  that  I.  had  In  this  old 
machine  shed." 

From  the  foregoing  testimony  and- that  of 
other  witnesses  the  Jury  was  fully  justified 
In  returning  the  verdict  In  favor  of  respond- 
ent and  the  Judgment  accordingly  entered 
and  thereafter  appealed  from  is  In  ail  re- 
spects affirmed. 

CORSON,  J.,  took  no  part  In  this  decision. 


BUCHANAN  v.  RANDALL. 

(Supreme    (3onrt   of   South   Dakota.    O^.  30, 
190e.)i 

1.  AffBAI.  —  FlHDIHCW  OF  (JOXJBT  —  CONCLU- 

BIVENE8S. 

The  findings  of  the  trial  court  on  disputed 
questions  of  fact  are  presumptively  right  and 
must  stand  unless  the  evidence  clearly  prepond- 
erates against  them. 

[Ed.   Note.— For  cases  in  point   see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  J  3990.] 

2.  BaoKEBS  —  Failxtbb  to  Account  fob  Pbo- 
OEEDS  Received  —  Evidence  —  Admissibil- 

ITT. 

Where,  in  an  action  against  a  broker  for 
failing  to  account  for  a  part  of  the  price  re> 
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ceived  by  him,  tih«  iisae  was  whether  the  broker 
sold  the  land  to  the  purchaser  through  a  third 
person  as  his  agent,  or  whether  he  sold  it  to  the 
third  person  who  resold  it  to  the  purchaser,  evi- 
dence of  the  value  of  the  property  at  the  time  of 
the  sale  was  Immaterial. 

8.  EVIDENCB  —  CONOLDBION  OF  WlTRMB. 

A  question  asking  a  purchaser  to  state 
whether  or  not  he  purchased  the  property  from 
a  person  named  called  for  a  conclusion  of  the 
witness,  and  an  objection  to  It  was  properly  sus- 
tained. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  $$  2186,  2192.] 

4.  Witnesses  —  Cbobs-Exaiiihatioh  —  Lm- 

ITATION. 

Where  a  witness  on  his  direct  examination 
only  testified  concerning  what  he  paid  for  prop- 
erty purchased  by  him,  a  question  on  cross-exam- 
ination as  to  whether  or  not  he  purchased  the 
property  from  a  person  named  was  not  proper 
cross-examination. 

[Ed.  Note.— For  cases  in  point  see  vol.  60, 
Cent  Dig.  Witnesses,  §{  949-954.] 

5.  APFEAIi— HaBKLESS   EBKOR— -EXOLUBIOIf   OF 

Evidence. 

Where,  in  an  action  against  a  broker  for 
conversion  of  a  part  of  the  price  of  land  received 
by  him,  the  issue  was  whether  the  broker  sold 
the  land  to  a  purchaser  through  a  third  person 
as  his  agent,  or  whether  be  sold  it  to  the  third 
person  who  resold  it  to  the  purchaser,  the  ex- 
clusion of  testimony  that  the  broker  did  not  sell 
the  land  to  the  purchaser  was  not  prejudicial, 
especially  where  the  broker  was  subsequently 
allowed  to  state  that  he  did  not  enter  into  any 
contract  or  negotiate  any  sale  to  the  purchaser. 

[Ejd.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  J  4194. 

6.  Same— Review— Issues  Pbebentkd. 

Where  a  defense  was  not  Included  In  the 
answer,  and  no  finding  relating  thereto  was  re- 
quested in  the  trial  court,  and  a  contention 
based  on  the  defense  was  not  embraced  by  the 
assignments  of  error,  the  contention  based  on 
such  defense  was  not  reviewable  on  appeal. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {{  1079-1120; 
vol.  8,  Cent  Dig.  Appeal  and  Error,  {  3086. 

Fnller,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court  Miner  County. 

Action  by  Alexander  O.  Buchanan  against 
O.  H.  Randall.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

T.  H.  Null  and  A.  H.  Wilson,  for  appellant 
Wood  &  Fairbank  and  Boyce  &  Warren,  for 
respondent 

HANEY,  J.  Ttie  learned  circuit  court  de- 
cided that  the  defendant  was  the  duly  ap- 
pointed and  authorized  agent  of  the  plaintiff 
for  the  sale  of  two  quarter  sections  of  land 
in  Miner  county  belonging  to  the  latter;  that 
he  sold  the  Ijind  for  $4,800,  receiving  $1,200 
in  casb,  two  notes  of  $900  each  secured  by 
first  mortgagee  upon  the  land,  and  two  notes 
for  $900  each  secured  by  second  mortgages 
upon  the  laud;  that  the  defendant  accounted 
to  bis  principal  for  $2,800;  that  the  remaining 
.$2,000,  consisting  of  $200  in  cash  and  two 
notes  of  $900  each,  secured  by  second  mort- 
gages, were  converted  by  the  defendant  to 
bis  own  use;  and  that  the  plaintiff  was  en- 
titled to  recover  $2,000,  with  Interest  from 
May  1,  1900.    Judgment  having  been  accord- 


ingly entered,  and  an  application  for  a  new 
trial  denied,  the  defendant  appealed. 

It  is  not  disputed  that  Pullen  and  Baldwin,, 
to  whom  the  land  was  conveyed  by  the  plain- 
tiff, gave  $1,200  In  cash,  two  notes  of  $900- 
each  secured  by  first  mortgages,  and  two- 
notes  for  $900  each  secured  by  second  mort- 
gages on  the  land;  tliat  the  notes  secured  by 
first  mortgages  were  drawn  payable  to  the 
plaintiff,  to  whom  th^  were  delivered  by 
the  defendant;  that  the  notes  secured  by 
second  mortgages  were  drawn  payable  to  the^ 
defendant  by  whom  they  were  assigned  to- 
one  B.  S.  Harrison;  and  that  the  plaintiff 
received  $1,000  in  cash,  less  certain  commis- 
sions and  expenses — it  being  contended  by 
the  defendant  that  he  sold  the  land  to  Har- 
rison for  $2,800,  who  sold  It  to  Pullen  and 
Baldwin  at  an  advance  of  $2,000,  to  whom 
conveyances  were  made,  and  that  Harrison 
alone  was  Interested  in  and  owned  ttie  whole 
of  that  amount  On  the  other  band,  the 
plaintiff  contends  tbat  Harrison  was  tbe- 
agent  of  the  defendant;  that  in  fact  there 
was  no  sale  to  Harrison,  but  tbat  the  pre- 
tended sale  to  him  was  a  device  to  avoid  the 
effect  of  defendant's  failure  to  account  for 
the  entire  proceeds  of  the  sale.  tTpon  tliis, 
the  only  issue  of  fact  raised  by  the  pleadings, 
the  court  found  in  favor  of  the  plaintiff. 
The  findings  of  a  trial  court  on  disputed 
questions  of  fact  are  always  presumptively 
right,  and  though,  under  our  statute,  not  as 
controlling  upon  this  court  as  the  verdict  of 
a  jury,  must  stand  nnless  the  evidence  clear- 
ly preponderates  against  them.  In  re  McClel- 
lan's  Estate  (S.  D.)  107  N.  W.  681.  In  view 
of  all  the  circumstances  disclosed  by  the  tes- 
timony, which  has  received  careful  consider- 
ation, we  cannot  conclude  that  there  is  a 
clear  preponderance  against  the  findings  of 
the  learned  circuit  judge. 

The  contention  that  the  court  erred  in  ex- 
cluding evidence  as  to  the  value  of  the  prop- 
erty at  the  time  of  the  sale  is  untenable. 
Such  evidence  was  wholly  immaterial.  The 
plaintiff  was  entitled  to  the  proceeds  of  the 
sale,  less  the  agreed  commissions,  regardless 
of  the  value  of  the  property,  and  Its  valae 
was  not  a  circumstance  which  could  have 
influenced  the  mind  of  the  trial  Judge  in  de- 
termining whether  Harrison  bought  and  re- 
sold the  property  or  only  acted  as  defend- 
ant's agent,  Pullen,  one  of  the  purchasers 
of  the  property,  was  asked  to  state  on  cross- 
examination  whether  or  not  he  purchased  the 
land  from  the  defendant  To  this  the  plain- 
tiff objected  as  taicompetent,  not  cross-exam- 
ination, and  not  the  best  evidence.  The  ob- 
jection was  sustained.  In  order  to  reserve 
an  available  exception  to  the  exclusion  of 
evidence  a  proper  question  must  be  asked. 
8  Bncy.  PI.  &  Pr.  286.  This  question  called 
for  the  conclusion  of  the  witness.  Moreover, 
it  was  not  proper  cross-examination,  as  the 
witness  on  his  direct  examination  testified 
only  concerning  what  he  paid  for  the  proper- 
ty.   Defendant,  as  a  witness  on  his  own  I>e- 
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balf,  waa  asked  to  relate  a  conTeraation  be- 
tween himself,  Harrison,  Pnllen,  and  Bald- 
win, prior  to  the  sale,  which  was  excluded 
on  plaintlfTs  objection.  If  there  was  error 
in  this  ruling  it  was  clearly  not  prejudiciaL 
The  excluded  testimony  conid  have  serred 
no  other  purpose  than  to  show  that  defend- 
ant did  not  sell  the  land  to  Pullen  and  Bald- 
win, and  he  was  subsequently  allowed  to 
state  that  he  did  not  at  any  time  enter  Into 
any  contract  with  on  negotiate  any  sale  to 
either  of  them. 

The  contention  that  the  plalntlir  should 
not  recover  because  be  received  the  full 
amount  for  which  he  consented  to  sell  the 
land  is  untenable,  notwithstanding  testimony 
was  admitted  which  tended  to  prove  that  he 
Informed  defendant  that  if  the  latter  was  not 
satisfied  with  the  commission  agreed  upon 
he  should  get  one  out  of  the  purchaser,  for 
the  reasons,  If  no  other,  that  such  defense 
was  not  Included  in  the  answer,  no  finding 
relating  thereto  was  requested  in  the  court 
below,  and  the  contention  is  not  embraced 
by  the  assignments  of  error  in  this  court 
As  the  action  was  tried  below  it  presented 
but  one  material  issue  of  fact,  namely, 
whether  the  defendant  sold  the  land  to  Pul- 
len and  Baldwin,  through  Harrison  as  his 
agent,  or  whether  he  sold  it  to  Harrison,  who 
resold  it  to  other  parties.  This  was  the  issue 
tendered  by  the  defendant,  upon  which  the 
trial  court  found  against  him,  and  its  finding 
must  stand. 

The  Judgment  and  order  appealed  from 
are  afilrmed. 

FITLLBR,  F.  J.,  dissents. 


STATE  V.  CALKINS. 

(Snvreme  Gonrt  of  Soatli  Dakota.    Oct  80, 

1906.) 

1.  llfDIOTMKHT     AHD     iNrOBMATION   —  ObJKO- 

TIONS— TnrB  OT  Makiro — Waives. 

An  objection  to  the  introduction  of  anv 
evidence  in  a  criminal  case,  after  material  evi- 
dence has  been  received,  Is  properly  overruled. 

2.  OBimNAi,  Law  —  PBn.naiiA.BT  Pbooxed- 

IKOfl— IBBEGULABITIES— Wa  IVKB. 

The  failnre  of  a  transcript  of  the  Justice 
of  the  peace  to  contain  a  Jndfnnent  or  finding 
to  the  effect  that  a  crime  was  committed,  and 
that  there  was  probable  cause  to  believe  de- 
fendant guilty  is  waived  by  a  failnre  to  move 
to  set  aside  the  Information  before  pleading  not 
guilty. 

[Ed.   Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i§  516,  S17.1 

3.  Saiix  —  Retdxk  —  Tbarbcbift  —  Stjffici- 

XKOT. 

Where  a  jnstice  of  the  peace,  as  required 
by  Rev.  Code  Cr.  Proc.  8  158,  returns  to  the 
circuit  court  the  information  indorsed,  as  re- 
quired by  section  146,  with  the  finding  of  the 
commission  of  the  offense  and  the  probable 
gnllt  of  defendant,  an  objection  that  his  tran- 
script fails  to  show  such  facts  is  without  merit 

4.  Same— Tbiax—Instbuction— Repetition. 

Where  a  charge  as  a  whole  sufficiently  em- 
phasizes the  necessity  that  guilt  be  proved  be- 
yond a  reasonable  doubt,  it  is  not  error  to  omit 
the  phrase  in  an  Instruction  as  to  the  court's 


province  which  requires  the  Jury,  "If  y«o  be- 
lieve the  defendant  to  be  gnilty,  to  bring  in  a 
verdict  of  guilty,  and  leave  It  to  the  Bigher 
courts  •  •  •  to  correct"  the  lower  court's 
errors. 

[Ed.  Note.— For  cases  hi  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  SS  10g&-1995.1 

Error  to  Circuit  Court,  Fall  River  County. 

Israel  Calkins  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  L.  Orantham,  for  plaintiff  In  error. 
Philo  Hall,  Atty.  Gen.,  Aubrey  Lawrence, 
Asst  Atty.  Oen.,  and  Elmer  R.  Juckett 
State's  Atty.,  for  the  State. 

HANET,  J.  After  the  first  witness  on  be- 
half of  the  state  had  been  asked,  and  had 
answered,  numerous  questions,  the  defend- 
ant objected  to  "the  introduction  of  any  evi- 
dence •  •  •  for  the  reason  that  the 
transcript  of  the  Justice  of  the  peace  upon 
which  this  proceeding  is  and  must  be  based 
contained  no  Judgment  of  the  said  Justice 
to  the  effect  or  containing  a  finding  that  the 
crime  had  been,  committed,  or  that  there  Is 
probable  cause  to  believe  Israel  Calli.us,  th^ 
defendant  In  this  case,  guilty  thereof."  The 
objection  was  properly  overruled.  It  came 
too  late.  An  objection  to  the  IntroductloD 
of  any  evidence  after  material  evidence  has 
been  received  without  objection  Involves  a 
manifest  absurdity.  Moreover,  Irregularities 
in  the  proceedings  before  the  examining 
magistrate.  If  any  existed,  were  waived  by 
failure  to  move  to  set  aside  the  information 
before  entering  the  plea  of  not  guilty,  and 
the  defect  suggested  by  the  objection  did  not 
exist;  the  magistrate  having  returned  the 
information  or  complaint  filed  with  him,  in- 
dorsed In  the  manner  required  by  the  statute. 
Rev.  Code  Cr.  Proc.  K  146, 168. 

Though  several  portions  of  the  charge  are 
criticised  In  the  brief  of  counsel,  the  record 
discloses  only  one  exception,  stated  thus: 
"Thereupon  the  defendant  specifically  ex- 
cepted to  that  portion  of  the  instructions  of 
the  court  given  to  the  Jury  wherein  the  court 
states  that.  If  the  Jury  believe  the  defendant 
guilty,  they  should  convict  him,  leaving  the 
question  of  mercy  to  the  court  for  the  reason 
that  there  is  not  coupled  with  the  former 
statement  the  expression  'beyond  a  reason- 
able doubt,'  and  the  latter  Is  inflammatory 
and  prejudicial."  It  presumably  refers  to 
the  following  paragraph:  "I  Instruct  you, 
further,  to  be  governed  solely  and  fully  by 
the  testimony  and  the  instructions  of  the 
court  in  this  case,  and  do  not  allow  your- 
selves to  be  governed  or  swayed  by  the 
eloquence  of  counsel,  but  be  governed  by  the 
testimony  of  the  witnesses  on  the  stand,  and, 
88  to  the  law,  you  must  leave  that  to  this 
court.  It  is  not  your  duty  to  attempt  t<» 
correct  the  law  as  given  you  by  this  court 
There  Is  a  higher  court  and  if  this  court 
makes  a  mistake  that  court  will  correct  the 
errors  of  this  court  It  Is  your  duty,  if  you 
believe  the  defendant  to  be  guilty,  to  bring 
In  a  verdict  of  guilty  and  leave  it  to  the 
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lilgber  ooorta  of  fbls  state  to  correct  the  er- 
lon  of  this  oonrt"  As  the  charge  contains 
Bothing  relating  to  "the  question  of  mercy," 
the  only  alleged  defect  demanding  consid- 
eration Is  the  omission  of  the  words  "be- 
yond a  reasonable  donbt"  The  clause  "If 
you  believe  the  defendant  to  be  guilty"  does 
not  In  Itself  express  or  Imply  any  degree  of 
proof.  The  learned  circuit  court  repeatedly 
instructed  the  Jury  that  they  could  not  con- 
Tlct  unless  satlsfled  of  guilt  beyond  a  rea- 
sonable doubt  No  intelligent  person  could 
have  heard  the  entire  charge  without  under- 
standing that  he  must  believe  the  defendant 
guilty  beyond  a  reasonable  doubt  before  he 
could  convict,  and  that  such  belief  must  be 
based  upon  the  evidence  received  at  the  trial. 
This  case  Is  easily  distinguished  from  State  v. 
Weckert,  17  S.  D.  202,  95  N.  W.  824.  In  that 
the  court  Inadvertently  used  language  cal- 
culated to  convey  the  Impression  that  the 
Jury  could  not  acquit  nnless  they  were  satis- 
fied ftom  the  evldenc«>  that  certain  facts  ex- 
isted, which.  In  the  absence  of  proof  to  the 
c(«trary,  beyond  a  reasonable  doubt,  should 
have  been  presumed  to  exist  Here  the 
charge  taken  as  a  whole  was  entirely  con- 
sistent and  correctly  defined  the  degree  of 
proof  required  In  criminal  actions. 

The  Judgment  of  the  drcalt  court  is  af- 
firmed. 

OOBSON,  J„  not  sitting. 


NEW  BIRDSAtiL  CO.  r.  STOBDAIiBN. 

(Supreme  Court  of  South  Dakota.    Oct  80, 
1906.) 

BnXS  AND  NOTBS— InDOBSBBS  in  DlTX  COUBSK 

—Who  Abe. 

An  agent  employed  to  obtain  orders  for 
tiireSblng  ouffits,  obtained  an  order  from  a  buy- 
er who  was  required  to  furnish  farmers'  notes 
as  collateral.  A  third  person  was  induced  to 
•zecote  a  note  as  collateral  on  the  assurance 
of  the  agent  that  it  would  be  returned  to  him  if 
the  buyer  failed  to  do  his  threshing.  The  buyer 
failed  to  do  the  third  person's  thrashing.  Held, 
titat  the  principal,  receivins  the  order  and  the 
note  from  the  agent  and  delivering  the  outfit 
to  tile  buyer,  was  not  an  indorsee  in  due  course, 
and  the  failure  of  the  buyer  to  do  the  third  per- 
■on's  threshing  was  a  defense  to  the  note ;  the 
execution  thereof  being  an  incident  to  the  pro- 
enrement  of  the  order,  and  the  agent  being  re- 
quired to  communicate  his  knowledge  to  the 
principal. 

Appeal  from  Circuit  Court  Boberts  County. 

Action  by  the  New  Birdsall  Company 
against  Anton  Stordalen.  From  a  Judgment 
for    defendant    plaintiff    appeals.    Affirmed. 

B.  O.  Pearson,  E.  T.  Tapbman  (Herreld  & 
Williamson,  of  connsel),  for  appellant  How- 
ard Babco<^  and  J.  3.  Batterton,  for  respond* 
cnt 

HANEY,  J.  This  action  Is  on  a  negotiable, 
promissory  note,  executed  by  the  defendant 
payable  to  C.  W.  Martens,  or  bearer.  Mar- 
tens axecuted  an  order  for  one  of  plain- 


tiff's threshing  outfits,  by  which  he  was  re- 
quired to  furnish  farmers'  notes  to  a  cer- 
tain amount  as  collateral  security.  He  and 
plaintiff's  local  agent  who  solicited  such  or- 
der, were  present  whoi  the  note  in  suit  was 
executed.  As  to  what  took  place  at  that 
time  the  evidence  is  conflicting,  but  the  Jury 
found  that  the  defendant  was  Induced  to  sign, 
by  the  agent's  assurance  that  the  note  would 
be  returned,  if  Martens  failed  to  do  defend- 
ant's threshing,  and  that  the  note  would 
not  have  been  delivered  without  such  assui^ 
ance.  The  note,  with  others,  and  the  order, 
were  transmitted  to  the  plaintiff,  who  de- 
livered a  threshing  outfit  to  Martais.  The 
latter  failed  to  do  defendant's  threshing,  and. 
it  will  be  assumed,  has  not  discharged  the 
obligation  for  which  the  note  is  held  as 
collateral. 

These  facts  would  constitute  a  complete  d» 
fense  In  an  action  on  the  note  by  the  orig- 
inal payee,  and  they  constitute  a  complete 
defense  in  this  action,  unless  the  plaintiff 
occupies  the  position  of  "an  indorsee  In  due 
course."  It  will  be  assumed  that  snch  Is  Its 
position  In  all  respects,  except  as  to  notice 
of  the  condition  upon  which  the  note  was 
delivered  by  the  maker,  and  it  was  without 
notice  of  such  condition,  unless  It  Is  charge- 
able with  the  knowledge  of  its  agent  who 
was  present  when  the  note  was  executed. 
"As  against  a  principal,  both  principal  and 
agent  are  deemed  to  have  notice  of  whatever 
either  has  notice  of,  and  ought  In  good  faith 
and  the  exercise  of  ordinary  care  and  dili- 
gence, to  communicate  to  the  other."  Rev. 
Civ.  Code,  i  1687.  This  agent  was  employed 
to  obtain  such  orders  as  the  one  obtained 
from  Martens.  The  execution  of  the  note  in 
suit  was  an  Incident  to,  and  ccmnected  with, 
the  procurement  of  such  order,  and  he  ought; 
in  good  faith  and  the  exercise  of  ordinary 
care,  to  have  communicated  his  knowledge  to 
his  principal.  The  plaintiff  who  employed 
him,  and  not  the  defendant  should  suffer  be- 
cause of  his  failure  to  perform  such  duty. 

For  these  reasons  the  learned  circuit  court 
did  not  err  in  receiving  evidence  touching 
the  circumstances  attending  the  execution  of 
the  note,  in  refusing  to  direct  a  verdict  for 
the  plaintiff,  or  In  charging  the  Jury  as  It 
did;   and  its  Judgment  must  be  affirmed. 

COBSON.  X,  not  sitting. 


GREENWAU)  v.  FOBD. 

(Supreme   Court   of   South    Dakota.    Oct    SO, 
1906.) 

L  Barks  and  Bahkiro— -Fatuent  or  Fon- 
OED  Check— REcovKBT—Paoor  or  Foboebt 
— EviDENOB— StrrnoiENCY. 

In  an  action  by  a  bank  to  recover  money 

paid  by  It  on  an  alleged  forged  check,  it  ap- 

Cred  that  the  body  of  the  check  was  in  toe 
dwriting  of  the  payee.  Experts  testlBed 
that  the  signature  of  the  check  nas  a  fonery, 
and  the  alleged  maker  denied  signing  it    Inere 
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WM  iM  contradietoiy  erldence.  Held  to  w- 
tabllih  forgery  «f  tb«  check  as  a  matter  of  law. 
Z.  TbiaIi— DmsonoR  of  Vxbdict— Whin  Au- 

THOBIZSD. 

Wbere  It  vonld  be  the  duty  of  the  conrt  t* 
Mt  aaide  a  verdict  in  favor  of  a  party  asking 
fbr  the  sabmigsion  of  the  case  to  the  Jury,  the 
ooort  properly  withheld  it  from  the  Jary  and 
Erected  a  verdict  for  the  adverse  par^. 

[Ed.  Note.— For  cases  in  point,  see  voL  46k 
Gent.  Dig.  Trial,  H  376-380.] 

3.  APPEAI/— HABiiLies   Ebbo»— Adiobsior   ov 

EVIDIHCX. 

Where,  on  the  issue  of  the  forgery  of  a 
check,  the  undisputed  testimony  established  the 
forgery,  without  a  reference  to  checks  snbse- 
qnently  written  and  introduced  in  evidence  for 
uw  purpose  of  comparison,  the  error  in  ad- 
Biitting  In  evidence  the  subsequent  checks  was 
not  reversible. 

[Ed.  Note.— For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal   and  Error,  |i   4iei-417a] 

1.  BviDSnOB— GOKFABISON    OT    Hardwxitiro 

— Stardabd  of  Cokpabibon. 
The  fact  that  a  signature  offered  in  evidence 
as  a  standard  for  comparison  was  made  since 
the  time  of  the  signature  in  dispute  may  be  con- 
sidered as  affecting  its  credibility;  but  It  will 
not  justify  a  denial  of  its  use,  unless  it  is 
shown  that  it  was  manufactured  since  the  con- 
troversy arose,  for  the  purpose  of  comparison, 
by  one  having  a  motive  to  fabricate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  H  2885-2389.] 

5.  Baricb  and  Bahkiro— Patuert  of  Fob- 
OKD  Gizbck— Rkcovebt. 

In  an  action  by  a  bank  for  mone^  i>aid 
on  a  forged  check,  defendant  testified  uat  he 
received  the  check  as  security  for  a  loan  from  a 
comparative  stranger,  whom  he  supposed  was 
a  gambler,  and  that  he  did  not  know  or  make 
any  inquiry  as  to  the  alleged  oigner  of  tlie 
check,  the  bodv  of  which  was  written  by  the 
same  person  who  wrote  the  name  of  the  payee 
on  tJie  back  thereof.  The  check  was  deposited 
with  a  bank  for  collection.  The  dieck  bore 
the  indorsement  of  the  alleged  payee  and  de- 
fendant, and  the  Iwnk  guarantied  the  previous 
indorsements.  The  bank  receiving  the  check 
for  collection  as  agent  of  defendant  was  ad- 
vised of  the  forgery  several  days  before  for- 
warding to  the  afleged  payee  a  certificate  of  de- 
posit for  die  amount,  thereof.  It  was  not  shown 
that  the  certificate  of  deposit  received  from  the 
collecting  bank  had  ever  been  paid.  Defend- 
ant had  received  the  money  loaned  to  the  alleg- 
ed payee  before  the  certificate  was  forwarded  to 
him.  Bad.  that  since  Rev.  Civ.  Code,  {  1687, 
providing  that  as  against  a  principal  both  prin- 
cipal and  agent  are  deemed  to  have  notice  of 
whatever  either  has  notice,  etc.,  defendant 
most  be  deemed  to  have  had  notice  of  the  for- 
gery before  the  transmitting  of  the  certificate  of 
deport  to  the  alleged  payee  of  the  check,  ren- 
dering him  liable  for  the  repayment  thereof. 

6.  Same. 

A  bank  paying  a  check  has  a  right  to  rely 
on  the  indorsements  thereon,  where  one  trans- 
mitting it  to  the  bank  for  payment  guaranties 
the  indorsement,  and  the  bank  supposes  that 
the  check  is  going  through  the  regular  course. 

Appeal  from  Circuit  Conrt,  Minnetiaba 
Connty. 

Actl«Hi  by  W.  A.  Oreenwald  against  O.  A. 
Ford  and  another.  From  a  judgment  for 
plaintiff,  defendant  Ford  appeals.    Affirmed. 

Joe  Kirby,  for  appellant  Boyce  &  War- 
ren, for  respiDDdent 

FULLBB,  P.  J.  This  action,  agalnet  O. 
A.  Ford  and  tbe  State  Banking  &  Trust  Com- 


pany of  Sioux  Fails,  was  to  recover  $475  al- 
leged to  bave  been  paid  to  them  August  IS, 
1904,  by  plalnturs  aasignor,  the  Farmers' 
State  Bank  of  Preston,  Neb.,  on  a  forged 
check  purporting  to  have  been  drawn  in 
favor  of  U  G,  Olbson,  or  bearer,  by  E.  Hosel- 
ton,  whose  checks  the  bank  had  fnll  authori- 
ty to  pay  and  charge  to  tlie  account  of  his 
employer,  W.  A.  Margrave.  Without  intro- 
ducing any  evidence  on  the  part  of  tbe  de- 
fense or  cross-examining  respondent's  wit- 
nesses, and  after  both  parties  had  rested,  a 
motion  was  made  for  the  direction  of  a  ver- 
dict in  favor  of  the  defendants,  on  the  ground 
that  there  la  a  fallare  of  proof  and  that  tbe 
facts  in  evidence  do  not  correspond  with  the 
allegations  of  tbe  complaint  PialntifT  hav- 
ing also  moved  tliat  a  verdict  be  directed  in 
his  favor  against  both  defendants,  the  trial 
conrt  announced  that  a  verdict  would  be  di- 
rected In  favor  of  the  State  Banking  &  Trust 
Company,  bnt  in  his  opinion  the  defendant 
O.  A.  Ford  was  legally  liable  for  the  amount 
of  tbe  check.  Thereupon  counsel  for  the  de- 
fendants requested  tbe  conrt  to  let  the  Jary 
determine,  In  response  to  a  special  interroga- 
tory, whether  such  check,  being  Exhibit  A, 
was  forged;  bnt  this  request  was  denied, 
and  a  verdict  was  directed,  favorable  to*the 
State  Banking  &  Trast  Company  and  against 
the  defendant  Ford,  for  the  fnll  amount 
claimed  by  plaintiff. 

On  this  appeal  from  a  Judgment  according- 
ly entered  and  an  order  overruling  a  motion 
Tor  a  new  trial,  It  is  urged  for  a  reversal 
that  the  question  of  forgery  should  have  been 
submitted  to  tbe  Jury,  and,  as  the  State  Bank 
of  Preston  was  bound  at  its  peril  to  know  tbe 
signature  of  Its  customer,  E.  Hoselton,  re- 
spondent the  assignee  of  said  bank,  would 
not  be  entitled  to  recover  under  any  circum- 
stances. Now  the  nncontroverted  facts  dis- 
closed by  tbe  record  are  In  substance  as  fol- 
lows :  Tbe  check  In  litigation  was  drawn  on 
a  blank  check  of  tbe  American  National 
Bank  of  Kansas  City,  Mo.,  and  through  the 
entire  name  of  such  bank  there  are  two  par- 
allel lines  made  with  a  pen  and  Ink,  and  over 
this  is  written  "Farmers'  State  Bank  of  Pres- 
ton, Neb.."  in  the  same  handwriting  as  tbe 
body  of  the  check,  which  Is  as  follows: 
"Kansas  City,  Mo.,  Ang.  10,  1904.  Pay  to 
L.  C.  Gibson  or  bearer  $476.00  Four  hundred 
and  seventy  five  and  ">/it,o  dollars.  E. 
Hoselton."  In  tbe  same  handwriting  as  tbe 
body  of  this  check,  it  is  Indorsed  on  the 
back  "It  O,  Gibson,"  and  it  also  contains  tbe 
Indorsementfl  "G.  A.  Ford"  and  "Pay  any 
bank  or  banker,  or  order  (all  previous  en- 
dorsements guaranteed).  State  Banking  & 
Trust  Co.,  Sioux  Falls,  S.  D.,  F.  H.  Hoilister, 
Cashier." 

Appellant  Ford,  called  on  tbe  part  of  re- 
spondent testified  as  follows :  "I  am  one  of 
tbe  defendants.  I  received  tbe  check,  E3x- 
hibit  A,  from  this  man  £>,  O.  Gibson  some 
time  during  the  last  carnival  here,  some- 
where within  a  few  days  of  its  date^  I  think. 
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I  do  not  know  that  I  paid  anything  for  it 
I  advanced  him  some  money.  I  conld  not 
say  wliether  It  was  the  nlgbt  before  I  re- 
ceived the  check  or  the  next  morning.  I 
gave  him  $50.  He  gave  me  the  check  to  se- 
cure such  sum.  I  Indorsed  and  deposited  it, 
and  sent  it  through  the  bank,  the  State  Bank- 
ing &  Trust  Company,  for  collection.  I  could 
not  say  how  long  I  had  known  Mr.  GlbsoiL 
I  had  seen  him  around  at  different  times, 
probably  a  month  or  two.  I  could  not  say 
whether  or  not  I  had  met  htm  more  than 
twice,  nor  that  I  Inquired  concerning  his 
business.  I  heard  him  speak  of  St  Paul, 
Minn.,  and  supposed  that  was  the  place  where 
he  lived.  I  do  not  know  Mr.  Hoselton,  and 
do  not  remember  that  I  inquired  of  Mr.  Gib- 
son concerning  him.  It  was  somewhere  with- 
in a  day  or  two  after  I  took  the  check  that 
I  deposited  it  The  bank  took  out  $1  for 
collection  and  gave  me  a  certificate  for  $474. 
I  believe  I  was  down  In  Sioux  City  or  out  in 
Bones.teel  between  the  time  I  made  the  de- 
posit and  received  the  certificate.  I  do  not 
remember  how  long  I  was  away ;  maybe 
somewhere  about  a  week.  When  I  got  home 
I  got  the  certificate,  put  it  Into  my  safe,  and 
afterwards  sent  it  to  Kansas  City  to  this 
mafl  Gibson.  I  did  not  deduct  anything 
therefrom,  as  he  had  already  sent  me  a  draft 
for  the  $50  I  advanced  him.  At  the  time 
he  gave  me  the  check  he  told  me  I  could  take 
out  what  was  coming  and  send  him  the  bal- 
ance of  the  money ;  but  when  I  came  home  I 
found  a  draft  had  been  sent  me  from  Homer,' 
Neb.,  with  a  letter  thanking  me  for  the  favor. 
A  few  days  later  after  I  returned  home  I  got 
a  postal  card  from  Kansas  City,  from  him, 
asking  me  to  forward  the  balance  of  the  mon- 
ey. The  certificate  of  deposit  was  In  my 
safe  for  soiqe  days.  I  sent  It  to  Kansas  City, 
general  delivery.  I  have  not  seen  nor  heard 
of  Mr.  Gibson  since  that  time,  and  do  not 
know  where  he  is.  I  supposed  he  stopped  at 
the  Cataract  while  in  Sioux  Falls,  as  I  met 
him  there  nights.  I  am  in  the  saloon  busi- 
ness. I  do  not  know  whetlier  Mr.  Gibson 
did  any  gambling  while  in  Sioux  Fails.  I 
suppose  he  did.  as  he  was  around  with  peo- 
ple who  played  games.  •  •  •  No  one  In- 
troduced me  to  Mr.  Gibson  that  I  remember 
of.  No;  I  could  not  swear  that  I  know,  in 
fact  whether  he  was  IJ.  0.  Gibson,  or  wheth- 
er that  was  his  true  name." 

The  testimony  of  F.  H.  Holllster,  cashier 
of  the  State  Banking  Sc  Trust  Company, 
shows  that  when  he  received  the  cBeck  for 
collection  he  did  not  know  L.  C.  Gibson  or 
bis  signature;  that  be  paid  G.  A.  Ford  noth- 
ing for  the  check  in  the  way  of  credit  or 
otherwise,  although  it  contained  his  indorse- 
ment and  he  was  a  customer  of  the  bank,  con- 
sidered responsible.  This  check,  thus  de- 
posited for  collection  some  time  between  the 
10th  and  16th  day  of  August  1904,  was  sent 
directly  to  the  Farmers'  State  Bank  of  Pres- 
ton, Neb.,  where  It  was  paid  by  draft,  marked 
E.xhibit  B  at  the  trial,  and  the  amount  was 


charged  to  the  account  on  which  E.  Hoselton 
had  authority  to  draw.  Shortly  after  sucti 
remittance  reached  Mr.  HolUster's  bank,  and 
as  soon  as  the  forgery  was  discovered,  he 
received  a  letter  and  the  following  telegram 
from  the  Farmers'  State  Bank  of  Preston: 
"Stop  payment  of  draft  No.  3,212.  Hoselton's 
check  forgery,"  Mr.  Holllster  testified  with- 
out objection  that  he  received  this  telegram, 
the  original  of  which  had  at  the  time  of  the 
trial  been  destroyed  in  the  telegraph  office 
from  which  It  was  sent  and  it  was  entirely 
proper  to  let  the  ofilcer  of  the  bank,  who  not 
only  dictated  the  same  to  the  operator,  but 
read  and  signed  it  testify  as  to  its  contents. 

By  way  of  dqtositlon  Clyde  Thacker  tes- 
tified in  respondentia  belialf  as  follows: 
"Since  June  1,  1004,  I  have  been  cashier  of 
the  Fanners'  State  Bank  of  Preston,  Neb.,  a 
corporation.  About  August  15,  1004,  the  de- 
fendant State  Banking  &  Trust  Companj- 
presented  to  the  said  Farmers'  State  Bank 
the  check,  Exhibit  A,  by  mall,  for  payment 
with  letters  stating,  'We  enclose  for  retoms.' 
Exhibit  A,  when  presented,  bad  those  in- 
dorsements on  It  I  paid  Exhibit  A  by  draft 
Exhibit  B,  on  St  Louis,  which  I  sent  on  Au- 
gust 16th  to  the  defendant  State  Banking 
8l  Trust  Company.  I  had  no  notice  or  knowl- 
edge they  were  acting  as  agents  for  collec- 
tion only.  At  that  time  I  looked  at  the 
signature  of  E.  Hoselton  to  Exhibit  A,  and 
thought  It  was  genuine.  Q.  Upon  what  oth- 
er evidence,  if  any,  did  you  act  in  making 
payment  of  the  che<^7  A.  Upon  the  indorse- 
ment of  O.  A.  Ford  and  the  State  Banking 
ft  Trust  Company.  Q.  Did  you  scrutinize 
the  purported  signature  of  B.  Hoselton  to 
this  check  as  carefully  as  you  would  liave 
done,  liad  those  Indorsements  not  been  upon 
the  ba<^  of  it?  A.  Well,  I  relied  to  a  certain 
extent  upon  the  indorsement  of  the  bank. 
I  supposed  it  was  all  right  going  through 
the  regular  channel  of  a  bank.  I  had  no 
doubt  wbethra  of  its  being  a  regular  trans- 
action, but  knew  nothing  about  it  The 
draft  Exhibit  B,  was  collected  by  the  defend- 
ant State  Banking  ft  Trust  Company  and 
charged  to  our  account  •  •  *  The  in- 
dorsement 'L.  0.  Oil>son'  on  the  back  of 
Bxliibit  A  is  in  the  same  handwriting  as  the 
body  of  the  check.  I  do  not  know  the  hand- 
writing, and  never  liad  any  knowledge  of 
Mr.  Gibson  whatever.  At  the  time  I  paid 
this  check,  Exhibit  A,  I  was  somewhat  famil- 
iar with  Mr.  Hoselton's  signature.  Since  then 
I  have  carefully  examined  the  signature  of 
Exhibit  A,  and  have  since  frequently  paid 
his  checks,  and  I  now  know.  Ills  signature. 
Q.  Is  that  the  genuine  signature  of  E.  Hosel- 
ton ui)on  the  check,  Exhibit  A?  A.  It  is  not 
On  August  10th  I  discovered  that  this  check 
did  not  bear  the  genuine  signature  of  B. 
Hoselton.  The  Farmers'  State  Bank  then 
wired  the  State  Banking  ft  Trust  Company  , 
at  Sioux  Falls.  •  •  •  Mr.  Hoselton  did 
not  have  any  money  in  his  name  at  the 
time  this  check.  Exhibit  A,  was  paid.    He 
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cbedced  agaliut  tbe  account  of  W.  A.  Mar- 
grave, in  wbooe  name  the  money  was  kept. 
Mr.  Margrave  la  a  atock  grower  residing  near 
Preston,  and  also  president  of  tbis  bank. 
Mr.  Hoaelton  bought  stock  for  him  and 
-drew  checks  on  Margrave's  acconnt.  Q.  Are 
tbe  five  instruments  I  now  show  you  genuine 
checks  drawn  upon  such  blanks  by  Mr.  Hosel- 
ton  npon  the  account  of  Mr.  Margrave?  A. 
Yes,  sir.  The  signatures  of  these  five  In- 
struments are  the  genuine  signatures  of  B. 
Hoselton.  These  Instruments  are  checks 
drawn  by  Mr.  Hoselton  on  the  Farmers'  State 
Bank  on  Mr.  Margrave's  account,  and  paid 
by  the  bank.  (Plaintiff  thereupon  offers  in 
evidence  said  five  checks,  marked,  respective- 
ly, Exhibit  B,  F,  O,  H,  and  I.  To  this  offer 
and  each  of  said  checks,  the  defendants  ob- 
ject as  Incompetent,  Immaterial,  and  irrele- 
vant, as  such  checks  are  of  a  self-serving 
character  and  tendency,  are  made  long  sub- 
sequent to  this  transaction  in  question,  and 
bear  earmarks  of  having  been  manufactured 
for  the  occasion.  Which  obje<^ion  was  over- 
ruled and  to  which  ruling  the  said  defend- 
ants then  and  there  duly  excepted.)  •  •  • 
When  Exhibit  A  was  paid  It  was  charged  to 
the  account  of  W.  A.  Margrave,  and  when 
the  forgery  was  discovered  it  was  charged 
back  to  the  bank,  and  we  credited  Mr.  Mar- 
gravels  account  with  a  like  amount  Nobody 
has  ever  reimbursed  the  bank.  Shortly  after 
the  discovery  of  this  forgery  Mr.  L.  W.  Orem, 
the  former  cashier,  went  to  Slouz  Falls.  W. 
A.  Greenwald  of  Falls  City,  Neb.,  is  tbe 
owner  of  the  claim  in  this  action.  It  was 
assigned  to  him  in  writing  by  the  Farmers' 
State  Bank,  which  assignment  is  received  In 
-evidence.  I  have  known  E.  Hoselton  ten 
years,  during  all  of  which  time  he  has  been 
and  now  is  in  Mr.  Margrave's  employ." 

On  behalf  of  respondent,  B.  Hoselton  tes- 
tified by  deposition  in  substance  that  the 
-checks  offered  in  evidence  for  comparison  and 
payable  to  different  persons  and  for  dif- 
ferent amounts,  and  which  bear  date,  re- 
spectively, August  2  and  30,  1905,  and  Sep- 
tember 7,  9,  and  18,  of  that  year,  each  con- 
tain his  signature;  that  he  did  not  sign, 
make,  or  deliver  the  check  in  controversy, 
and  never  knew  L.  C.  Gibson,  and  that  the 
handwriting  of  the  check,  signature,  and 
name  "L.  0.  Gibson"  on  the  back  thereof  were 
all  unknown  to  him;  that  he  had  not  paid 
the  check,  nor  was  it  charged  to  the  account 
of  Mr.  Margrave  on  which  he  had  been  au- 
thoritatively drawing  checks  for  the  last  15 
years. 

L.  W.  Green,  testifying  on  behalf  of  re- 
spondent by  way  of  deposition,  stated  that  he 
was  cashier  of  the  Farmers'  State  Bank  until 
June,  1004;  that  he  was  familiar  with  E'. 
Hoselton's  signature,  and  that  in  his  opinion 
the  checks.  Exhibits  B,  F,  G,  H,  and  I,  bore 
the  genuine  signature  of  Mr.  Hoselton,  but 
that  In  his  opinion  Exhibit  A  did  not;  "that 
he  resided  at  Reserve,  Kan.,  and  was  engaged 
in  fanning;    that  he  gave  up  his  position  as 


cashier  in  tbe  Farmers'  State  Bank  In  June, 
1S04;  that  during  the  time  he  was  cashier 
he  had  paid  numerous  checks  drawn  by  Mr. 
Hoselton  on  the  account  of  Mr.  Margrave; 
that  he  had  seen  Mr.  Hoselton  write,  and 
knew  bis  signature;  that  dmlng  the  time 
he  was  cashier  Hoselton  drew  on  Margrave's 
account  from  25  to  60  checks  per  month; 
that  he  had  known  Hoselton  between  16  and 
20  years,  and  to  bis  knowledge  Hoselton  bad 
been  employed  by  Margrave  about  20  years, 
and  is  now  so  employed." 

From  appellant's  abstract  we  quote  as  fol- 
lows: "Thereupon  the  plaintiff  offered  in 
evidence  the  deposition  of  W.  A.  Margrave, 
who  testified :  That  during  the  year  1904 
B.  Hoselton  was  in  his  employ  with  authority 
to  draw  checks  upon  his  account.  Some- 
times he  drew  as  high  as  $3,000  a  month. 
That  he  was  acquainted  with  the  signature 
of  Mr.  Hoselton,  and  did  not  believe  it  was 
his  gennlne  signature  to  Exhibit  A.  Q.  Do 
you  furnish  Mr.  Hoselton  with  check  books 
for  drawing  che<&8  upon  your  account?  A. 
Yes,  sir.  Q.  In  the  form  of  checks  shown  In 
Exhibits  E,  F,  G,  H,  and  I?  A.  Tes,  sir;  I 
have  those  printed.  Mr  Hoselton  constant- 
ly carried  such  check  book  with  him,  and 
was  not  in  Kansas  City  on  August  10th. 
He  was  with  me  at  St  Joe,  and  came  back 
the  same  day.'  Witness  further  testified: 
That  he  was  60  years  old,  and  is  a  farmer 
and  stock  raiser  more  than  anything  else; 
lived  on  a  farm  near  Preston.  That  he  had 
known  R  Hoselton  not  lees  than  26  years. 
That  dnrjng  all  that  time  Mr.  Hoselton  had 
been  and  is  now  in  bis  employ.  That  Ex- 
hibits E',  F,  G,  H,  and  I  were  checks  drawn 
by  E.  Hoselton  upon  his  account  in  the  Far- 
mers' State  Bank.  That  he  had  frequently 
seen  Mr.  Hoselton  write  and  sign  his  name, 
and  knew  his  signature.  'Q.  Have  you  care- 
fully compared  the  signature  upon  the  ex- 
hibits Just  mentioned  with  the  signature  of 
tbe  check  marked  Exhibit  A?  A.  Tes,  sir. 
Q.  I  will  ask  you  whether  in  your  Judgment 
from  the  comparison  you  have  made  and 
from  your  knowledge  of  tbe  handwriting  of 
Mr.  Hoselton,  the  signature  of  E.  Hoselton 
attached  to  the  check.  Exhibit  A,  Is  the  gen- 
uine signature  of  B.  Hoselton.  A.  No,  sir, 
I  think  It  is  not.'  That  the  check.  Exhibit 
A,  had  not  been  paid  by  him  to  the  Farmers' 
State  Bank,  nor  to  Mr.  Greenwald,  nor  had 
that  bank  been  reimbursed  by  him  for  the 
money  paid  out  upon  the  check,  nor  had  the 
check  been  charged  to  his  account.  That  the 
handwriting  of  the  name  'L.  C.  Gibson'  on 
the  back  of  the  check  and  the  handwriting 
of  the  body  of  the  check  was  not  that  of  any 
person  known  to  him." 

After  laying  ample  foundation  In  the  usual 
manner  to  enable  respondent  Greenwald  to 
testify  from  personal  knowledge  and  as  a 
handwriting  expert,  he  was  very  properly 
permitted  to  state  that  he  was  ijersonally 
acquainted  with  E.  Hoselton  and  had  seen 
him  write;  as  cashier  of  the  Falls  City  State 
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Bank  he  had  cashed  numerous  checks  signed 
by  Mr.  Boselton,  and  knew  his  signature; 
that  bad  compared  the  signatures  upon  the 
checks  of  B.  Hoselton  offered  In  evidence 
for  comparison  with  the  purported  signature 
of  B.  Hoselton  on  the  check,  Exhibit  A,  and 
that  the  signatures  of  B.  Hoselton  to  the  five 
Instruments  referred  to  are  his  genuine  signa- 
tures, and  that  there  Is  a  material  'difference 
in  such  signatures  from  the  one  in  litigation; 
and  that  in  his  opinion  Exhibit  A  was  never 
signed  by  Hoselton.  While  Mr.  Hoselton  ts 
neither  a  party  to  the  action  nor,  strictly 
speaking,  an  Interested  witness,  the  existence 
of  such  a  relation  may  be  assumed  without 
Justifying  the  application  of  the  doctrine  that 
the  uncorroborated  testimony  of  a  party,  or 
that  of  an  interested  witness.  Is  not  con- 
chislve  upon  the  Jury,  but  may  be  disre- 
garded. If  deemed  unworthy  of  belief.  Al- 
though the  abstract  contains  cumulative  evi- 
dence bearing  upon  the  question  of  forgery 
that  has  been  considered  unnecessary  to 
quote,  enough  appears  in  this  opinion  to 
show  that  he  was  corroborated  by  numerous 
witnesses  entitled  at  least  to  some  credence, 
and  the  fact  that  the  check  was  forged  stands 
proved  by  an  unchallenged  record.  Had  ap- 
pellant's request  been  granted,  and  a  verdict 
returned  contrary  to  the  undisputed  testi- 
mony and  all  the  probative  circumstances, 
It  would  have  been  the  duty  of  the  court  to 
set  aside  such  verdict ;  and  the  question  was 
therefore  properly  withheld  from  the  Jury. 
Ix)ngley  v.  Daly,  1  S.  D.  257,  46  N.  W.  247 ; 
Fromherz  v.  Yankton  Fire  Ins.  C!o.,  7  S.  D. 
187,  63  N.  W.  784 ;  McKeever  v.  ^omestake 
Mining  Co.,  10  S.  D.  599,  74  N.  W.  1063; 
risher  et  al.  v.  Porter  et  al.,  11  8.  D.  811, 
77  N.  W.  112;  Howie  v.  Bratrud,  14  8.  D. 
648,  86  N.  W.  747;  Lockbart  v.  Hewitt,  18 
8.  D.  522,  101  N.  W.  865.  There  being  abun- 
dant undisputed  testimony  to  establish  the 
forgery  of  the  check  in  controversy,  without 
any  reference  to  the  Hoselton  checks  sub- 
sequently written  and  Introduced  In  evidence 
for  the  purpose  of  comparison,  the  overruling 
of  counsel's  objection  to  their  admission, 
even  though  it  should  have  been  sustained, 
would  not  necessitate  a  reversal.  It  may  al- 
so l>e  conceded  that,  where  a  signature  is 
In  dispute,  a  writing  subsequently  prepared 
for  the  special  purpose  of  comparison  is  in- 
admissible; but  the  genuineness  of  the  sig- 
nature on  the  check  made  the  basis  of  this 
action  was  not  even  suggested  by  any  wit- 
ness at  the  trial,  and  the  checks  under  con- 
sideration appear  to  have  been  made  In  the 
usual  course  of  business.  The  fact  that  a  sig- 
nature offered  in  evidence  as  a  standard 
for  comparison  was  made  since  the  time  of 
the  signature  in  dispute  may,  under  certain 
circumstances,  be  considered  as  affecting  its 
credibility;  but  such  fact  will  not  Justify  a 
denial  of  Its  use,  unless  it  is  shown  that  It 
was  manufactured  since  the  controversy 
arose,  for  the  purpose  of  comparison,  by  one 
bavlng  a  motive  to  fabricate.    University  of 


Illinois  ▼.  Spalding,  71  N.  H.  168,  61  Atl. 
731,  62  L.  R.  A.  817;  Singer  Mannfactnrliis 
Co.  V.  McFarlahd  et  al.,  63  Iowa,  540,  5  N. 
W.  739 ;  Tucker  v.  Hyatt,  144  Ind.  635,  4J.  N. 
B.  1047,  43  N.  E.  872;  6  Bnc.  of  Bv.  422. 

Having  found  no  error  in  the  admission  of 
evidence,  nor  in  the  refusal  of  the  court  to 
let  the  Jury  determine  whether  the  check 
was  forged,  we  proceed  to  a  more  difficult 
question,  the  determination  of  which  ts  con- 
clusive as  to  the  rights  of  the  parties.     Up- 
on the  theory  that  the  bank  at  its  peril  was 
bound  to  know  the  signature  of  its  customer, 
it  is  maintained  by  connsel  for  appellant  tliat 
this  case  comes  clearly  within  a  well-recog- 
nized exception  to  the  general  rule  that  mon- 
ey paid  under  a  mistake  of  fact  may  be  re- 
covered back,  and  some  of  the  decisions  cited 
In  his  brief  seem  to  support  such  contention. 
In  2  Daniel  on  Negotiable  Instrumoits,  com- 
mencing at  section  1665,  the  cases  upon  which 
appellant  relies  are  reviewed  with  character- 
istic ability  by  the  author,  who  disaffirms 
the   doctrine  that   a   bank    cannot   recover 
back  money  paid  on  a  forged  check,  and  the 
prevailing  rule  is  stated  thus:    "In  the  ab- 
sence of  actual   fault  or  negligence  on  the 
part  of  the  drawee   bank,   its  constructiye 
fault  in  not  knowing  the  signature  of  the 
drawer,  and  detecting  the  forgery,  will  not 
preclude  its  recovering  back  the  amount,  or 
recalling  its  certificate,  as  against  one  who 
has  received  the  money  or  taken  the  chec^ 
with  knowledge  of  the  forgery,  or  who  took 
the  check  under  circumstances  of  suspicion 
without  proper   precaution,   or   whose   con- 
duct has  been  such  as  to  mislead  the  bank, 
or  to  Induce  payment  or  certification  of  the 
check,   without  the  usual  scrutiny  or  pre- 
cautions  against   mistake  or  fraud."     The 
headnote,  fully  sustained  by  the  opinion.  In 
National  Bank  ▼.  Bangs,  106   Mass.  441.  8 
Am.  Rep.  340,  Is  as  follows:   "The  responsi- 
bility of  the  drawee,  who  pays  a  forged  check, 
for  the  genuineness  of  the  drawer's  signature, 
is  absolute  only  In  favor  of  one  who  has  not 
by  his  own  fault  or  negligence  contributed  to 
the  success  of  the  fraud  or  to  mislead  the 
drawee;    and  if  the  payee  took  the  check, 
drawn  payable  to  bis  order,  from  a  stranger 
or  other  third  person,  without  inquiry,  al- 
though  in  good   faith   and  for  value,   and 
gave  it  currency  and  credit  by  indorsing  it  be- 
fore receiving  payment  of  it,  the  drawee  may 
recover  back  the  money  paid."    The  decision 
consists  of  a  thoroughly  comprehensive  expo- 
sition of  the  subject,  to  the  effect  that  any 
fault,  negligence,  or  mistake  on  the  part  of 
the  person  presenting  a  forged  check,  which 
tends  to    reasonably   lessen   the   efforts   of 
bank  officials  to  ascertain  whether  such  chedc 
really  contains  the  signature  of  a  depositor, 
is  sufficient  to  render  It  Inequitable  for  him 
to  retain  the  money,  which  may  be  recovered 
back;    and  In  the  course  of  the  discussion 
the  court  say:   "We  are  aware  of  no  case  in 
which  the  principle  that  the  drawee  is  bound 
to  know  the  signature  of  the  drawer  of  a 
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bill  or  check,  which  he  undertakes  to  pay, 
has  been  held  to  be  decialTe  In  favor  of  a 
payee  of  a  forged  bill  or  check  to  which  he 
bas  himself  given  credit  by  his  Indorsement" 

With  reference  to  the  proposition  that  a 
bank  should  not  recover  back  money  paid  on 
a  forged  check,  because  the  holder  receiving 
payment  Is  likely  to  be  prejudiced  thereby  In 
the  enforcement  of  his  remedies  against  other 
parties,  It  Is  declared  In  the  case  of  Ellis  & 
Morton  v.  Ohio  Life  Insurance  Company,  4 
Ohio  St,  at  page  660,  Qi  Am.  Dec.  610,  that  no 
such  presumption  should  prevail,  and  In  sup- 
port of  the  view  the  court,  quoting  an  eminent 
author,  say:  "And  such  is  not  only  the  opin- 
ion of  Mr.  Chitty,  but  he  thinks  It  the  fair 
result  of  the  modem  English  cases.  After  al- 
luding to  the  gn*onnds  of  the  contrary  opinion, 
be  says:  'But  on  the  other  baud,  it  may  be 
observed  that  the  holder  who  obtained  pay- 
ment cannot  be  considered  as  having  alto- 
gether shown  sufBcIent  circumspection.  He 
might,  before  be  discounted  or  received  the 
Instrument  in  payment,  have  made  more  in- 
gulrlea  as  to  the  signatures  and  genuineness 
of  the  Instroment,  even  of  the  drawer  or  in- 
dorsers  themselves,  and.  If  he  thought  fit  to 
rely  on  the  bare  representation  of  the  party 
from  whom  he  took  it  there  Is  no  reason  that 
be  should  profit  by  the  accidental  payment 
when  the  loss  had  already  attached  upon  him- 
self; and  why  should  he  be  allowed  to  retain 
the  money,  when,  by  an  immediate  notice  of 
the  forgery,  he  Is  enabled  to  proceed  against 
all  other  parties  precisely  the  same  as  If  the 
payment  had  not  been  made,  and  consequently 
the  payment  to  him  has  not  tat  the  least  al- 
tered his  sltnatlon,  or  occasioned  any  delay  or 
prejudice?  It  seems  that,  of  late,  upon  ques- 
tions of  this  nature,  these  latter  considera- 
tions have  influenced  the  court  in  determining 
whether  or  not  the  money  shall  be  recoverable 
back.' "  In  6  Cyc.  546,  the  true  rule  by  which 
to  determine  the  rights  of  the  parties  in  an 
action  like  the  one  before  us  is  stated  thus: 
"When  payment  is  made  to  the  holder  of  pa- 
per who  has  come  into  possession  of  It  wlth- 
oat  any  fault  on -his  part,  and  his  situation 
would  be  rendered  worse  if  compelled  to  re- 
fund than  it  was  before  receiving  payment, 
the  money  cannot  be  recovered  from  him. 
If,  however,  he  has  been  negligent  In  any  re- 
gard, he  cannot  retain  the  money.  To  justi- 
fy blm  In  doing  so  the  bank  alone  must  have 
t>een  negligent  If  neither  pOr^  has  been 
negligent  or  both  have  been,  then  the  bank 
can  recover  the  money." 

Conformable  to  the  foregoing  rule  we  quote 
from  People's  Bank  v.  Franklin  Bank  (Tenn.) 
12  S.  W.  716,  6  L.  R.  A.  724,  17  Am.  St.  Rep. 
884,  as  follows:  "Notwithstanding  some  con- 
flict of  authority  upon  the  subject,  a  careful 
investigation  of  the  adjudged  cases  and  the 
text-books  leads  xm  to  the  conclusion  that  the 
bank  can  recover  of  a  party  to  whom  pay- 
ment Is  ma'le  on  a  forged  check.  Indorsed  by 
the  party  to  whom  paid,  where  the  party  to 
wbom  paid  bas  been  guilty  of  negligence  In 


receiving  and  Indorsing  the  check;  for,  not- 
withstanding the  negligence  to  some  degree 
that  the  paying  bank  has  been  guilty  of  In 
paying  the  forged  check  without  detecting 
the  forgery  of  its  depositor's  signature.  It 
often  happens,  or  may  happen,  that  the  party 
to  whom  payment  Is  made  has  been  guilty  of 
the  first  negligence  In  purchasing  and  Indors- 
ing the  forged  paper.  The  bank  upon  whom 
the  check  Is  drawn,  in  the  practical  admin- 
istration of  banking  business,  may  well  be 
lulled  to  a  less  careful  scrutiny  of  its  deposit- 
or's signature  of  a  check,  where  the  saine  Is 
Indorsed  by  another  bank  with  which  it  is  in 
correspondence  or  interchange  of  business, 
than  it  would  exercise  In  accepting  and  pay- 
ing the  same  checlt,  not  so  Indorsed,  to  a 
stranger."  Discussing  a  case  similar  to  this 
upon  principle,  but  where  the  equities  were 
conceded  to  be  equal,  the  New  Tork  court 
say:  "No  doubt  the  parties  were  equally  In- 
nocent In  a  moral  point  of  view.  The  conduct 
of  both  was  bona  fide,  and  the  negligence, 
or  rather  misfortune,  of  both  the  same.  It 
was  the  duty,  or,  more  properly,  a  measure 
Of  prudence,  in  each  to  have  inquired  Into  the 
forgery,  which  both  omitted.  But  this  raises 
no  preference  at  law  or  equity  In  favor  of  the 
defendants,  but  against  them.  They  have  ob- 
tained the  plaintiff's  money  without  considera- 
tion ;  not  as  a  gift,  but  under  a  mistake.  For 
the  very  reason  that  the  parties  were  equal- 
ly Innocent,  the  plaintiffs  have  the  right  to 
recover."  Canal  v.  Bank  of  Albany,  1  Hill 
(N.  T.)  287. 

Bearing  In  mind  the  authoritative  rule  of 
action  applied  In  the  cases  that  have  been 
thus  noticed  with  approval,  it  becomes  nec- 
essary to  give  the  evidence  most  studious  ex- 
amination, as  a  complete  understanding  of 
the  facts  and  circumstances  is  vitally  essen- 
tial to  a  proper  determination  of  the  appeal. 
Now  appellant  who  was  engaged  In  the  saloon 
business,  testified  in  substance  that  as  secur- 
ity for  the  loan  of  $60  he  received  the  check 
from  a  comparative  stranger,  and,  while  he 
did  not  know  his  name  or  Inquire  concerning 
his  business,  he  supposed  him  to  be  a  gambler, 
as  he  was  around  with  that  class  of  people. 
Nor  did  he  know  or  make  any  Inquiry  as  to 
E.  Hoselton,  the  purported  maker  of  the 
check,  the  body  of  which  was  apparently  wrlt- 
tto  by  the  same  person  who  wrote  the  name 
"L.  C.  Gibson"  on  the  back  thereof.  If  it  be 
permissible,  the  Inference  that  this  person 
ever  claimed  to  be  L.  C.  Gibson,  or  was  so 
Imown  and  recognized  anywhere,  arises  from 
the  fact  that  such  name  was  written  on  the 
back  of  the  check  when  appellant  received 
and  Indorsed  the  same  before  depositing  it 
for  collection  through  his  agent,  the  State 
Banking  &  Trust  Company  of  Sioux  Falls. 
Nor  did  the  cashier  of  such  bank  know  L.  C. 
Gibson  or  bis  signature,  and  while  he  acted 
as  a  mere  collection  agent  for  appellant  he 
indorsed  the  check  "Pay  any  bank  or  banker, 
or  order  (all  previous  endorsements  guaran- 
teed).    State  Banking  ft  Trost  Co.,   Sioux 
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Falls,  S.  D.,  F.  H.  Holllster,  Casbier."  This 
check,  tbus  deposited  for  collection  some  time 
after  the  10th  daj  of  Auffost,  1904,  reached 
the  Farmers'  State  Bank  of  Preston  in  due 
course  of  mall,  and  shortly  after  the  remit- 
tance therefor,  made  on  the  I6th  day  of  that 
month,  was  received  by  the  State  Banking  & 
Trust  Company,  It  received  the  notice  that 
the  Hoselton  check  was  a  forgery.  The  check 
was  dated  August  10th,  and  appellant  testi- 
fied that  he  received  it  within  a  few  days  of 
that  time  and  within  a  day  or  two  afterward 
left  the  same  at  the  bank  for  collection,  that 
between  that  time  and  when  he  received  a 
certificate  of  deposit  for  the  amount  from  the 
State  Banking  &  Trust  Company  be'  was 
away  from  Sioux  Falls  about  a  week,  and 
that  after  receiving  such  certificate  he  kept 
It  in  his  safe  for  some  days  before  sending  It 
on  to  Gibson,  who  had  In  the  meantime  fully 
paid  the  $50  loan.  It  will  thus  be  seen  that 
the  State  Banking  &  Trust  Company,  as  the 
agent  of  appellant,  was  fully  advised  of  the 
forgery  several  days  before  the  certificate  of 
deposit  was  forwarded  to  Olbson,  and  for  the 
purposes  of  this  case  It  may  be  presumed 
that  the  agent  bank  promptly  notified  ap- 
pellant, for  whom  It  was  acting  In  the  prem- 
ises. It  was  not  showik  at  the  trial  that  this 
certificate  of  deposit,  received  by  appellant 
from  the  State  Banking  &  Trust  Company, 
has  ever  been  paid,  and  the  evidence,  viewed 
in  the  light  of  all  the  circumstances,  sustains 
the  Inference  that  after  appellant  bad  re- 
ceived the  |50,  and  before  the  certificate  was 
forwarded  to  Olbson,  be  bad  actual  notice 
that  the  check  was  a  forgery.  Section  16S7, 
Rev.  Civ.  Code,  Is  as  follows:  "As  against  a 
principal,  both  principal  and  agent  are  deemed 
to  have  notice  of  whatever  either  has  notice 
of,  and  ought,  In  good  faith  and  the  exercise 
of  ordinary  care  and  diligence,  to  communi- 
cate to  the  other." 

Moreover,  the  Indorsement  of  the  State 
Banking  &  Trust  Company  on  the  back  of 
such  check  was  of  a  character  most  likely 
to  mislead,  and  the  cashier  of  the  Farmers' 
State  Bank  of  Preston,  who  was  not  then  very 
familiar  with  the  signature  of  B.  Hoselton, 
was  very  properly  allowed  to  testify  that  he 
measurably  relied  upon  such  Indorsement 
and  that  of  O.  A.  Ford,  supposing  that  the 
check  was  going  through  the  regular  channel 
and  bad  reached  blm  In  the  ordinary  course 
of  the  banking  business.  The  maxim  that, 
"Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  the  third,  he  by  whose 
negligence  It  happened  must  be  the  sufferer," 
was  adopted  as  section  2442  of  our  Revised 
Civil  Code,  and  no  well-reasoned  authority 
can  ever  militate  against  a  precept  so  firmly 
grounded  upon  the  principles  of  natural  Jus- 
tice. Treating  this  as  a  case  where  money 
was  paid  by  one  party  to  another  through  a 
mutual  mistake  of  fact  in  respect  to  which 
both  were  equally  bound  to  Inquire,  the  loss 
must  be  sustained  by  appellant  as  the  party 


to  the  fault  or  negligence  of  -whom  It  la 
plainly  traceable^ 

From  a  careful  examination  of  the  entii* 
record,  which  contains  no  errors  of  law,  either 
in  the  admission  of  evidence  or  oth^wlse,  we 
are  satisfied  that  appellant  is  legally  liable 
to  respondent  for  the  amount  of  the  check; 
and  the  Judgment  appealed  from  is  affirmed. 

COBSON,  J.,  took  no  part  in  this  decUlon. 


STATE  V.  SCHABFFER. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

i;  Prtbicians  and  Sttrosons  —  LicKicas  — 
Revocation— Retboactivb  Statutk. 

Laws  1905,  p.  728,  c  422.  giving  the  dienit 
court  power  to  revoke  a  license  to  practice 
medicine  "which  has  been  heretofore  or  which 
may  be  hereafter  issued"  to  any  person  guilty 
of  immoral  condnct  after  the  passage  of  this 
act,  or  who  has  procured  such  license  by  fraud 
or  perjury,  is  retroactive  so  as  to  permit  a  rev- 
ocation of  the  license  of  a  physician  practi- 
cing after  the  passage  of  the  act  under  a  license 
oDtained  by  fraud  prior  thereto. 

[Ed.  Note.— For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Physicians  and  Surgeons,  §S  2,  15.] 

2.  CoKSTiTtJTiONAi,  Law  —  Bx  Post   Facxo 
Law— Civn.  Psookkdihos— Revocation  of 

LlOSNSB. 

Laws  1905,  p.  726,  c.  422,  providmg  for 
the  revocation  in  a  "civil  action,^'  and  under 
niles  applicable  to  civil  proceedings,  of  a  pby- 
sician'i  license  for  fraud  in  its  procurement  oc- 
curring prior  to  the  adoption  of  the  act,  is  not 
an  ex  post  facto  law  within  the  constitutional 
prohibition. 

[Eid.  Note.— For  cases  in  point,  see  vcd.  10, 
Cent.   Dig.   Constitutional   Law,   H   550,   661.] 

3.  LnoTATioN  OF  Actions  —  Bxvocation  of 
Phtbiciah's  Licknbx. 

A  proceeding  under  Laws  1906,  p.  726, 
c.  422,  authorizing  the  revocation  of  a  phy- 
sician's license  for  fraud  in  the  procnrement 
thereof,  not  being  an  act  for  the  enforcement  of 
a  penalty  or  forfeiture.  Is  not  barred  by  the 
two  years,  or  three  years,  or  any  other  statute 
of  limitations. 

4.  PnTSICIAKB     AND     StmOEONB -REVOCATION 

OF  LioxNBB— Parties. 

The  state  board  of  medical  examiners  is 
not  a  necessary  party  to  a  proceeding  by  the 
state  authorized  by  Laws  1905,  p.  726,  c.  422. 
to  revoke  a  license  to  practice  medicine,  pro- 
cured from  such  board  by  fraud  ot  the  appli- 
cant 

[Bid.  Note.— For  cases  in  point,  see  voL  39, 
Gent.  Dig.  Physicians  and  Surgeons,  {  15.] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  J.  C,  Ludwig,  Judge. 

Action  for  the  revocation  of  a  physician's 
license  by  the  state  of  Wisconsin  against 
Frank  X.  Schaeffer.  From  an  order  over- 
ruling defendant's  demurrer,  he  appeals. 
Affirmed, 

John  Toohey,  for  appellant  A.  O.  TTm- 
breit,  for  respondent  Wisconsin  Board  of 
Medical  Examiners.  F.  B.  McGovem,  Dlst. 
Atty.,   for   respondent   Milwaukee   County. 

CASSODAY,  O.  3.  This  is  an  action  com- 
menced December  21, 1905,  to  revoke  and  an- 
nul the  certificate  of  registration  issued  to 
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<he  defendant  hj  the  WUMonsln  board  of 
medical  examlnen  September  26, 1899,  pursu- 
tint  to  chapter  87,  p.  122,  of  the  Laws  of  1899. 
Tbe  action  was  Instituted  by  the  district  at- 
torney upon  a  verlfled  complaint  In  writing, 
being  made  to  him  December  18,  1906,  by  the 
secretary  of  said  board,  charging  tbe  defend- 
ant with  having  procured  snch  certificate  by 
fraud  and  perjury  and  through  error,  as  pre- 
scribed by  chapter  422,  p.  720,  of  the  Laws 
of  190S.  The  complaint  alleges,  among  other 
things,  in  efTect,  that  the  defendant  Is  and 
had  been  for  more  than  five  years  prior  to 
the  commencement  of  this  action  a  resident 
and  practicing  physician  and  surgeon  in  the 
county  by  reason  and  virtue  of  such  certifi- 
cate; that  the  defendant  procured  such  certi- 
-flcate  by  exhibiting  to  the  members  of  the 
board  a  document  or  paper  purporting  to  be 
«  diploma  from  the  "Collegium  Medlclnae 
Tndependentis"  of  Chicago,  thereby  repre- 
senting that  he  was  entitled  to  practice  med- 
icine and  surgery,  and  that  such  diploma  was 
Issued  by  a  reputable, 'bona  fide  medical  col- 
lege, whereas,  in  truth  and  in  fact,  the  same 
-was  a  corporation  chartered  In  1896  and  con- 
'ducted  for  pecuniary  considerations  only, 
"wltbont  regard  to  the  qualification  or  fitness 
of  the  applicant  to  practice  medicine,  and 
conferred  degrees  upon  persons  wholly  unfit 
and  Incompetent  to  engage  In  such  practice; 
that  tbe  charter  of  said  corporation  was  re- 
voked by  the  Judgment  of  a  court  in  Chica- 
go, February  1, 1899,  and  such  Judgment  was 
affirmed  by  the  Supreme  Court  of  Illinois, 
October  10,  1899:  that  In  his  application  for 
«tich  certificate  prior  to  September  26,  1899, 
the  defendant  falsely  stated  and  represented. 
In  effect,  that  he  was  for  three  years  at  the 
medical  department  of  the  University  of 
Prague  and  a  graduate  thereof  and  held  a 
diploma  therefrom,  and  that  he  was  for  half 
a  year  at  the  Chicago  Institution  mentioned, 
and  a  graduate  thereof  and  held  a  diploma 
therefrom;  that  such  statements  were  false 
and  nntrue,  and  In  mailing  the  same  the  de- 
fendant was  guilty  of  willful  and  corrupt 
perjury  for  the  purpose  of  deceiving  said 
board  and  thereby  obtained  said  certificate 
«f  registration;  that  said  board  was  misled 
and  deceived  by  the  fraud,  perjury,  and  mls- 
Tepresentation  so  committed  by  the  defend- 
ant and  thereby  Induced  to  issue  such  cer- 
tificate, September  25,  1899,  at  which  time 
the  defendant  was  not  a  reputable  resident 
physician  or  surgeon  of  good  moral  charac- 
ter, who  had  prior  to  July  1,  1897,  been  in 
actual  practice  of  medicine  or  surgery  In  this 
state,  as  mentioned.  In  the  statutes  cited,  and 
that  no  anch  certificate  would  have  been 
Issued  except  for  such  fraud,  perjury,  and 
misrepresentation;  that  such  certificate  was 
Isnued  through  error  and  mlstalce  on  the  part 
of  said  board  and  under  the  belief  of  the 
board  that  the  defendant  was  at  the  time  a 
reputable  resident  physician  or  surgeon  of 
-food  moral  character  who  had  been  on  July 
1,  1897,  In  the  actual  practice  of  medicine 


or  surgery  In  this  state;  and  that  he  held  a 
bona  fide  diploma  from  a  reputable  medical 
college;  that  by  reason  of  such  error  and  mis- 
take said  certificate  was  Issued  by  said 
board.  The  defendant  demurred  to  such  com- 
plaint This  Is  an  appeal  from  an  order 
overruling  such  demurrer. 

Chapter  422,  p.  728,  of  the  Laws  of  1905, 
among  other  things,  declares  that:  "The 
circuit  courts  of  this  state  are  hereby  vested 
with  Jurisdiction  and  power  to  revolse  and 
annul  any  license  or  certificate  of  registration 
which  has  been  heretofore  or  which  may  be 
hereafter  issued  to  any  person  to  practice 
medicine  or  surgery,  or  osteopathy  in  this 
state,  who  Is  guilty  of  immoral,  dishonorable 
or  unprofessional  conduct,  after  the  passage 
of  this  act  or  who  has  procured  such  license 
or  certificate  of  registration  by  fraud  or  per- 
jury, or  where  the  same  was  obtained 
through  error."  That  act  went  Into  effect 
June  23,  1905,  and  this  action  was  commenc- 
ed six  months  afterwards.  Counsel  for  the 
defendant  contends  that  the  act  Is  not  re- 
troactive, and  therefore  that  the  complaint 
does  not  state  a  cause  of  action.  This  Is 
based  upon  the  claim  that  "tbe  words  'after 
the  passage  of  this  act,' "  In  tbe  portion  of 
the  act  above  quoted,  "qualify  the  entire 
clause,"  so  quoted.  And  so  It  is  claimed 
that,  "not  only  must  the  dishonorable  and 
unprofessional  conduct,"  therein  mentioned, 
"occur  after  the  passage"  of  the  act,  "but  al- 
so that  the  fraud,  perjury  or  error,  for  which 
It  Is  sought  to  annul  the  certificate,  must  also 
have  occurred  after  the  passage  of  the  act" 
In  other  words,  the  claim  Is  that  the  circuit 
court  had  no  Jurisdiction  or  power  to  revoke 
or  annul  the  certificate  In  question,  although 
obtained  by  fraud,  perjury,  and  misrepre- 
ventation,  as  alleged,  for  the  simple  reason 
that  it  was  Issued  prior  to  tbe  passage  of  the 
act  in  question. 

We  should  be  slow  to  hold  that  the  circuit 
court  has  no  Jurisdiction  or  i>ower  to  set 
aside  a  certificate  of  registration,  thus  ob- 
tained, even  In  the  absence  of  the  act  In  ques- 
tion. But  It  Is  unnecessary  to  consider  that 
question  here,  since  the  act  declares.  In  ef- 
fect that  such  court  may  "revoke  and  annul 
any  license  or  certificate  of  registration 
which  has  been  •  •  •  procured  *  *  • 
by  fraud  or  perjury,  or  where  the  same  has 
been  obtained  through  error."  Tbe  word 
"heretofore,"  In  the  portion  of  the  act  quoted, 
manifestly,  refers  to  "any  license  or  certifi- 
cate of  registration"  Issued  prior  to  the  pas- 
sage of  the  act  So  the  act  declares.  In  effect 
that  such  practitioner  "who  Is  guilty  of  Im- 
moral, dishonorable  or  unprofessional  con- 
duct" as  defined  therein,  "after  the  passage 
of  the  act"  may  have  his  license  or  certifi- 
cate of  registration  revoked  or  annuled,  even 
though  It  was  obtained  without  fraud  or 
perjury  or  misrepresentation.  Tbe  manifest 
purpose  of  the  act  Is  to  prevent  any  incom- 
petent or  unfit  person  from  practicing  med- 
icine or  surgery  or  osteopathy,  and  tbus  pro- 
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tect  the  public  from  the  Injuries  which  might 
otherwise  be  Incurred.  In  the  case  at  bar, 
the  demorrer  admits  that  at  the  time  of  the 
commencement  of  this  action,  December  21, 
1905,  the  defendant  was  residing  In  Milwau- 
kee and  practicing  medicine  and  surgery 
therein,  and  had  been  so  practicing  medicine 
and  surgery  therein  for  more  than  five  yean 
then  last  past,  and  was  then  claiming  the 
right  BO  to  practice  by  reason  of  said  certifi- 
cate of  registration.  Thus,  it  is  confessed 
that  the  defendant  by  reason  of  sold  certifi- 
cate so  practiced  medicine  and  surgery  In  the 
county  for  six  months  after  the  passage  of 
the  act  and  before  the  commencement  of  this 
action,  as  well  as  for  several  years  prior  to 
the  passage  of  the  act  We  must  hold  that 
the  act  In  question  was  retroactive  to  the 
extent  indicated. 

2.  With  such  construction,  counsel  contend 
that  chapter  422,  p.  726,  of  the  Laws  of  1905, 
Is  unconstitutional  and  void.  That  act  de- 
clares, In  effect,  that  "such  action,"  "to  re- 
voke and  annul  any  license  or  certificate  of 
registration,"  "shall  be  commenced  and  pros- 
ecuted as  a  civil  action  In  the  name  of  the 
state  of  Wisconsin  as  plalntlfit,  and  against 
such  person  complained  against,  as  defend- 
ant, and  the  rules  of  pleading,  evidence  and 
practice  In  civil  actions  in  the  circuit  court 
shall  be  applicable  thereto,  and  either  party 
may  appeal  from  the  circuit  court  to  the  Su- 
preme Court  as  in  other  civil  actions."  We 
find  nothing  Itr  the  act  which  Imposes  a  pen- 
alty or  prescribes  a  forfeiture^  The  princi- 
pal contention  is  that  the  act,  as  thus  con- 
strued. Is  an  "ex  post  facto  law,"  and  hence 
forbidden  by  both  the  federal  and  state  Con- 
stltuOona  Section  10,  art  1,  Const  U.  S, 
and  section  12,  art  1,  Const  Wis.  What  la 
and  what  is  not  so  prohibited  has  often  bee)) 
declared  by  the  Supreme  Court  of  the  United 
States.  Thus,  It  was  held  by  that  court  long 
ago,  In  an  opinion  by  Mr.  Justice  Story,  that 
the  clause  referred  to  "does  not  prohibit  the 
states  from  passing  retrospective  laws  gener- 
ally, but  only  ex  post  facto  laws.  It  has  been 
solemnly  settled  by  this  court  that  the  phrase, 
ex  post  facto  laws,  Is  not  applicable  to  civil 
laws,  but  to  penal  and  criminal  laws,  which 
punish  no  party  for  acts  antecedently  done 
which  were  not  punishable  at  all,  or  noc 
punishable  to  the  extent  or  In  the  manner 
prescribed.  Ex  post  facto  laws  relate  to  pe- 
nal and  criminal  proceedings  which  Impose 
punishments  or  forfeitures,  and  not  to  civil 
proceedings  which  affect  private  rights  re- 
trospectively." Watson  V.  Mercer,  8  Pet  (D. 
S.)  88,  8  L.  Bd.  876.  That  court  speaking  by 
the  present  chief  Justice,  has  recently  stated 
that:  "It  may  be  said,  generally  speaking, 
that  an  ex  post  facto  law  is  one  which  im- 
poaea  a  punishment  for  an  act  which  was 
not  punishable  at  the  time  It  was  committed, 
or  an  additional  punishment  to  that  thai  pre- 
scribed, or  changes  the  rules  of  evidence  by 
which  lees  or  different  testimony  is  sufficient 


to  convict  than  was  then  required,  or,  in 
short.  In  relation  to  the  offense  or  its  conse^ 
quences  alters  the  situation  of  the  party  to 
his  disadvantage  •  •  •  But  the  pre- 
scribing of  different  modes  of  procedure,  and 
the  abolition  of  courts  and  creation  of  new 
ones,  leaving  untouched  all  the  substantial 
protections  with  which  the  existing  law  sur- 
rounds the  person  accused  of  crime,  are  not 
considered  within  the  constitutional  Inhibi- 
tion." Duncan  v.  Missouri,  162  U.  S.  882,  14 
Sup.  Ct  670,  88  L.  Ed.  485.  Similar  state- 
ments were  made  by  Mr.  Justice  Harlan, 
speaking  for  the  whole  court  in  a  still  later 
case.  Gibson  v.  State  of  Mississippi,  162  C 
S.  689-680,  16  Sup.  Ct  804,  40  L^  Ed.  1075. 
The  case  coming  the  nearest  to  the  facts  of 
the  case  at  bar  of  any  cited  or  found  Is  Mef- 
fert  V.  Medical  Board,  66  Kan.  710,  72  Paa 
247,  1  L.  R.  A.  (N.  S.)  811,  affirmed  on  writ 
of  error  to  the  Supreme  Court  of  the  United 
States  without  criticism  or  comment  in  195  U. 
S.  626,  25  Sup.  Gt  780,  48  L.  Ed.  850.  It  Is 
there  held  that:  "The  state,  in  the  exex- 
else  of  its  police  power  In  the  Interest  of  the 
health,  good  government  general  welfare,  and 
morals  of  the  people,  may  prescribe  the  qoall- 
flcatlons  of  persons  desiring  to  practice  medi- 
cine, and  may  create  a  board  whose  duty  It 
shall  be  to  hear  and  determine  any  com- 
plaint made  against  any  i)erson  holding  a 
physician's  license  and  revoke  such  license 
for  any  cause  provided  for  in  the  statutes. 
•  •  •  Where  the  statute  prescribes  the 
qualifications  of  a  physician,  and  prescribes 
the  grossly  Immoral,  and  authorizes  the  can- 
cellation of  any  certificate  Issued  to  such  per- 
son, the  application  of  this  law  to  (me  whose 
habits  were  grossly  immoral  before  the  pas- 
sage of  the  law  is  not  in  the  nature  of  a  pun- 
ishment and  therefore  the  statute  Is  not  ex 
post  facto,  but  has  In  view  only  the  qualifi- 
cations of  the  physician  and  the  protection  of 
public  morals."  The  same  case  holds  that 
such  statute  is  no  infringement  of  the  four- 
teenth amendment  In  the  case  at  bar  de- 
fendant received  the  certificate  of  registration 
from  the  board,  on  the  supposition  that  he 
was  a  graduate  from  each  of  the  institutions 
mentioned,  and  so,  of  course,  was  possessed 
of  the  requisite  learning,  skill,  ability,  and 
character  to  practice  medicine  or  surgery. 
That  certificate  gave  to  the  defmdant  the 
special  privilege  of  practicing  such  profes- 
sion, and  he  is  still  enjoying  such  privileges. 
The  complaint  now  is  that  he  procured  such 
certificate  by  fraud,  perjury,  and  miarepresen- 
tation,  and  hmce  that  the  same  should  be  re- 
voked and  annulled  in  order  to  protect  the 
public  from  Incompetency  and  unfitness. 
The  question  involved-  concerns  not  only  the 
defendant  but  also  the  public,  and  in  the 
interest  of  all  should  be  tried  and  determined 
by  an  impartial  tribunal. 

&  As  Indicated,  this  Is  not  an  action  to 
enforce  a  penalty  or  forfeiture,  but  a  civil 
action  to  set  aside  a  certificate  of  registration 
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tor  the  reaamui  atated.  We  perceive  no  gronnd 
tor  the  claim  tiut  the  action  Is  barred  by  the 
two  yeartf  atatate  of  limitation,  or  the  three 
yeara'  atatate  of  limitation,  or  any  other 
statute  of  limitation. 

4.  This  action  is  brought  in  the  name  of 
the  state  of  Wisconsin.  The  Wisconsin  state 
board  of  medical  examiners  Is  not  a  party. 
We  percelre  no  gromid  for  claiming  that 
there  is  a  defect  of  parties.  We  find  no  re- 
versible error  in  the  record. 

The  order  of  the  circuit  conrt  is  affirmed. 


DEWHI  ▼.  FLEISCHER. 
<8iipreme  Conrt  of  Wiaconain.    Nov.  7,  1906.) 

1.  InSUBAJtOa— INSTTKABLK    INTKBK8T. 

Where  plaintiff  and  her  husband  had  loan- 
ed money  to  her  brother,  plaintiff  had  an  in- 
•nrable   interest  in  the   brother's  life. 

[E^.  Note.— For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  8$  158-162.] 

2.  TBtrsTB— Paeol  Pkoof. 

Plaintiff  and  her  liuaband  having  loaned 
certain  money  to  her  brottier,  which  he  vfas  un- 
ahle  to  pay,  he  agreed  to  tnsnre  his  life  for 
plaintiff's  benefit  if  she  would  pay  the  premiums. 
Plaintiff  wrote  the  brother's  wife  that  plaintiff's 
husband  had  agreed  to  take  the  policy  which 
should  be  made  out  in  plaintiff's  name,  but  tliat 
it  belonged  to  plaintiff's  husband,  as  plaintilt 
had  not  sufficient  money  to  pay  the  premiams, 
etc.  The  only  evidence  to  indicate  that  plaintiff 
agreed  to  hold  the  policy  in  trust,  first  for  the 
payment  of  insured's  indebtedness,  and  then 
to  pay  the  l>alance  to  insured's  widow,  was  that 
of  two  witnesses  as  to  some  oral  statements 
made  to  them  by  plaintiff  about  a  week  t>efore 
the  insured's  death,  that  plaintiff  was  carrying 
the  policy  to  protect  herself  for  money  owed 
her  and  to  benefit  the  widow.  Held,  tliat  such 
facts  were  insufficient  to  establish  a  parol  trust 
to  hold  the  policy  first  for  the  payment  of  the 
indebtedness,  then  for  the  benefit  of  the  widow. 

Aiveal  from  Circuit  Court,  Miiwadiiee 
County;  J.  O.  Ludwig,  Judge. 

Action  by  Sadie  Dewey  against  the  Frn- 
dential  Insurance  Company  and  J«mle 
FlelBcber  Impleaded.  From  a  Judgment  in 
favor  of  plaintiff  for  less  than  the  relief 
demanded,  both  she  and  defendant,  Fleisch- 
er, appeal.     Reversed,  with  directions. 

This  action  was  originally  brought  by 
plaintiff  against  the  Prudential  Insurance 
Cmnpany  to  recover  upon  a  policy  of  life 
Insurance  issued  upon  the  life  of  plaintiff's 
brother,  Adolph  Fleischer,  of  which  the  plain- 
tiff was  the  sole  beneficiary.  The  insurance 
company  answered,  admitting  liability  on  the 
policy,  offering  to  bring  the  money  into  court, 
and  alleging  that  one  Jennie  Fleischer,  wid- 
ow of  the  deceased,  claimed  the  same. 
Joinie  Fleischer  made  petition  to  be  made 
a  party  defendant,  claiming  that  the  policy 
was  made  payable  to  the  plaintiff  simply  to 
secure  the  payment  of  a  16an  of  |100,  made 
by  plaintiff  to  Adolph,  and  that  plaintiff 
agreed  to  hold  the  policy  in  trust  for  tiie 
l>eneflt  of  the  petitioner  after  payment  of 
such  loan;  and  further  claiming  that  plain- 
tiff was  flnandaliy  irresponslbie,  so  that,  If 
abe  obtained  possession  of  the  money,  peti- 


tioner would  be  remedlleas.  The  court  or- 
dered Jennie  Fleischer  to  t>e  made  a  party 
defendant,  and  that  her  petition  stand  as 
her  answer  to  the  complaint,  and  also  made 
an  order  discharging  the  insurance  company 
from  liability  upon  the  payment  of  the 
amount  of  the  policy  into  court  The  plain- 
tiff replied  to  Jennie  Fleischer's  answer,  de- 
nying that  the  policy  was  held  in  trust,  and 
alleging  her  ownership  thereof.  The  action 
was  tried  by  the  court,  and  findings  were 
made  to  the  effect  that  the  policy  was  issued 
pursuant  to  an  agreement  between  the  plain- 
tiff and  Adolph  that  the  plaintiff  should  hold 
the  same  as  collateral  security  for  the  repay- 
ment of  certain  loans  previously  made  by  the 
plaintiff,  her  mother,  Sophia  Fleischer,  and  her 
husband,  George  Dewey,  to  Adolph,  amount- 
ing with  interest  and  premiums  paid,  to  $1.- 
190.94,  and  the  balance  in  trust  for  the  benefit 
of  Jennie  Fleischer.  Upon  these  findings.  Judg- 
ment was  entered,  without  costs  to  either 
party,  that  the  plaintiff  be  paid  $1,190.94  out 
of  the  sum  deposited  in  court,  and  the  de- 
fendant be  paid  the  balance,  from  which 
Judgment  both  parties  appeal. 

Kronshage,  McOovern,  Corrigan  &  Fritz, 
for  plaintiff.  Scheiber  &  Orth,  for  defendant 
Jennie  S.   Fleischer. 

WINSLOW,  J.  (after  stating  the  facts).. 
Both  parties  complain  of  certain  rulings  upon 
the  admission  of  evidence,  but  we  find  it 
unnecessary  to  consider  them.  Th^  have 
no  material  bearing  upon  the  decisive  ques- 
tion in  the  case,  which  is  the  question  wheth- 
er the  evidence  is  suiBcient  to  prove  that  the 
plaintiff  agreed  to  hold  the  policy,  or  any 
part  of  It,  in  trust  for  the  defendant  The 
plaintiff  had  an  insurable  Interest  In  her 
brother's  life.  The  policy  was  deliberately 
made  payable  to  her,  and  she  is  entitled  to 
recover  the  full  amount  thereof,  unless  she 
made  an  agreement  to  hold  it  in  trust  for 
another.  There  was  no  written  agreement 
of  trust,  but  the  attempt  was  made  to  prove 
a  parol  agreement  Was  the  proof  sufficient 
for  the  purpose,  in  view  of  the  rule  that 
such  proof  must  t>e  clear  and  convincing, 
and  cannot  consist  of  loose  or  vague  expres- 
sions? 1  Perry  on  Trusts,  {  86;  Allen  v. 
Withrow,  110  U.  &  119,  8  Sup.  517,  28  L. 
Ed.  90.  We  think  not  A  brief  review  of 
the  evidence  on  the  subject  will  be  given. 
The  plaintiff  lived  In  Milwaukee  with  her 
husband,  George  Dewey,  who  was  in  business 
In  that  city.  Sophia  Fleischer,  the  mother 
of  plaintiff  and  of  Adolph  Fleischer,  lived 
with  them.  Adolph  Fleischer  lived  with  his 
wife,  Jennie,  in  Chicago,  doing  a  small  btisi- 
ness  which  proved  unsuccessful.  During  the 
years  1892  and  1893  Sophia  and  Sadie  made 
loans  to  Adolph  to  help  him  in  his  business, 
aggregating  $500,  and  George  made  him  an- 
other loan  of  $100  in  1899.  These  loans  were 
unpaid  In  the  fall  of  1902,  when  the  plaintiff 
went  to  Chicago  and  made  her  brother  a 
visit     There  was  some  talk  at  this  time 
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abont  Adolph  taking  oat  a  policy  of  Insurance 
cm  blB  life  In  favor  of  the  plaintUt.  The 
plaintiff  says  that  A4olph  offered  to  take 
out  a  policy  of  $2,000  In  plaintiff's  faror  if 
she  would  keep  up  the  premiums,  stating 
that  she  and  Oeorge  had  helped  him  finan- 
cially many  times,  and  taken  care  of  his 
mother  20  years,  and  that  was  the  <Mily  way 
he  could  pay  them,  and  that  she  said  she 
would  go  home  and  ask  Oeorge  abont  It, 
and  see  if  be  would  pay  the  premiums.  The 
defendant  says  that  the  talk  was  about 
Adolph  taking  out  some  insurance  to  secure 
plaintiff  for  her  loan  of  $100,  and  that  what- 
ever was  left  after  that  payment  was  to  go  to 
her,  and  plaintiff  said  she  would  go  home 
and  talk  it  over,  and  if  she  could  see  any 
way  to  carry  it  she  would  do  so,  and  that 
plaintiff  did  not  come  to  Chicago  again  to 
speak  about  the  policy.  The  defendant  also 
says  that  plaintiff  said  she  was  willing  to 
carry  it  so  she  would  be  protected,  and  she 
would  hold  It  In  trust  for  defendant 

Subsequently,  and  about  December  iBt, 
Adolpb  made  his  application  for  a  policy 
payable  to  plaintiff,  and  passed  the  examina- 
tion, and  the  policy  was  written,  but  not 
yet  delivered.  These  facts  were  evidently 
communicated  by  defendant  to  the  plain- 
tiff by  letter,  although  no  definite  proof  of 
tbe  contents  of  the  letter  appears;  and, 
on  January  5,  1003,  tbe  plaintiff  sent  a 
letter  to  tbe  defendant,  of  which  the  mate- 
rial part  is  as  follows :  "Dear  Sister :  I  rec. 
your  letter  this  a.  m.  and  hasten  to  answer 
same  1  talked  It  over  with  George  and  have 
finally  persuaded  him  to  take  the  policy.  He 
thinks  the  company  Is  all  right  as  far  as  that 
goes  only  It  takes  the  money  every  year  but 
I  told  him  to  try  It  and  we  could  drop  it 
at  any  time — Oeorge  says  that  It  can  be 
made  out  to  me  because  Adolph  is  my  broth- 
er but  that  the  policy,  is  his — as  I  have  not 
enough  money  to  swing  it — So  It  Is  all  right 
being  his  money  that  is  invested."  A  few 
days  later  plaintiff  wrote  defendant  tbe  fol- 
lowing letter  (undated),  inclosing  a  check  of 
$73 :  "Dear  Sister :  I  am  at  the  store  writ- 
ing this  and  do  not  know  just  what  the  exact 
amount  was  so  sent  check  of  $78.00  and 
you  can  let  me  know  what  you  have  decided 
on.  Sadie.  I  will  send  this  special  so  as 
to  get  there  In  time."  On  January  9th  tbe 
defendant  mailed  the  policy  to  tbe  plaintiff 
with  a  letter,  the  material  part  of  which  Is 
as  follows:  "Dear  Sadie:  We  received  tbe 
check  last  night  at  7  p.  m.  I  send  you  the 
policy  for  $2,000.00  and  the  receipt  for  the 
same  tbe  balance  $2.48  to  apply  on  tbe  $3,000 
one  tbe  agent  does  not  think  be  will  have 
to  be  examined  again  and  I  hope  be  won't 
three  times  before  he  could  pass."  The  de- 
fendant testifies  to  the  sending  of  another 
letter  by  her  to  tbe  plaintiff  about  a  month 
or  more  after  she  learned  that  tbe  policy 
was  payable  to  Mrs.  Dewey,  "It  must  have 
been  In  1903  after  tbe  policy  had  been 
issued,"  but,  as  this  was  after  the  contract 


had  been  fully  completed,  It  can  have  n» 
effect,  and  will  not  be  oonaldered.  It  further 
appears  that  when  tbe  second  premlnns 
fell  due  It  was  paid  by  the  plaintiff. 

Taking  this  testimony  under  its  most  fa- 
vorable aspect  for  tbe  defendant's  conten- 
tion, we  are  unable  to  see  bow  it  can  be- 
held to  establish  the  making  of  any  agree- 
ment to  bold  the  policy  In  trust  Admitttns^ 
it  to  be  proveai  that  there  was  talk  abont 
such  a  trust,  and  that  plaintiff  said  she  wa» 
wllling  to  so  Iiold  it  it  is  Indisputable  by 
the  defendant's  own  admission  that  no  agree- 
ment was  then  made.  She  admits  that  tbe- 
result  of  the  conversation  was  that  Mrs.  Dew- 
ey made  no  definite  promise  to  do  any  tblnc; 
but  said  she  would  go  home  and  talk  it  over,. 
and  If  she  could  see  a  way  to  carry  it  would 
take  it  up.  So,  it  must  be  consldo^d  estab- 
lished that  the  whole  talk,  whatever  it  was, 
was  merely  tentative  But  even  if  this  w&r^ 
otherwise,  tbe  final  arrangement  was  made- 
in  writing  by  tbe  letters  already  quoted 
taken  In  connection  with  tbe  policy,  and  tbi» 
superseded  any  oral  understanding  or  pre- 
liminary conversation.  In  this  written  con- 
tract there  is  no  element  of  doubt  The- 
plaintiff  wrote  that  her  husband  would  carry 
the  policy,  that  It  should  be  made  out  t» 
tbe  plaintiff,  but  was  to  be,  in  fact,  bis.  A 
few  days  later  the  premium  money  was 
sent;  and,  in  response  to  this,  tbe  written 
policy,  payable  to  tbe  plaintiff,  was  returned 
by  tbe  defendant  This  closed  a  contract 
in  writing  absolutely  certain  in  its  terms, 
and  there  Is  no  room  for  varying  it  by  pre- 
vious oral  conversations.  Tbe  only  ottier 
testimony  upon  the  subject  was  the  evidence- 
of  two  witnesses  as  to  some  oral  statements- 
made  to  them  by  tbe  plaintiff  in  tbe  courae- 
of  a  conversation  occurring  about  a  week  be- 
fore Mr.  Fleischer's  death.  One  of  these  wit- 
nesses testified  that  tbe  plaintiff  said  "she 
was  carrying  a  policy  to  protect  herself  for 
money  Mr.  Fleischer  owed  her  and  to  bme- 
fit  Mrs.  Fleischer."  The  other  witness  testi- 
fied that  the  plaintiff  said  she  held  a  policy 
on  her  brother's  life;  that  she  had  loaned 
him  $100;  that  she  had  tried  to  help  her 
brothers  and  sisters,  but  that  she  was  safely 
secured  for  what  her  brother  bad  borrowed 
of  her,  and  she  expected  to  see  Jennie 
through;  that  she  bad  only  loaned  her 
brother  $100,  and  tliat  tbe  balance  would 
go  to  Jennie.  At  the  best,  these  are  but  the 
loose  and  vague  recollections  of  witnesses  as 
to  an  oral  conversation  In  which  they  bad  no 
interest,  occurring  two  years  previously.  On 
their  face  they  may  well  refer  only  to  » 
benevolent  intention,  and  they  certainly  can- 
not be  held  to  satisfy  the  requirements  of  the 
law  as  to  tbe  kind  of  evidence  necessary  to 
establish  a  parol  trust 

Judgment  should  have  been  rendered  for 
the  plaintiff  for  the  whole  sum.  Both  parties 
have  appealed  from  tbe  whole  judgment 
On  the  plaintiff's  appeal  that  part  <tf  the 
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Judgment  awardlns  ber  |1,190.M  out  of  the 
moneys  deposited  In  court  mnst  be  afflrmad ; 
a^  the  remainder  of  the  Judgment  rereraed, 
with  costs,  and  with  directions  to  enter 
Judgment  awarding  the  payment  of  the  r^ 
malnder  of  the  money  in  court  to  the  plain- 
tiff, with  costs.  The  defendant  can  take 
nothing  on  her  appeaL 
It   iB  so  ordered. 


KREMBR  et  al.  y.  SPONHOI^  et  aL 
(Supreme  Court  of  Wiscomdn.    Not.  7,  1906.) 

1.  JuDoiOEivT— Vacation— BssERTiArs  to  Re- 

UET. 

On  an  application  to  set  aside  a  defanlt 
Judgment  against  defendants  and  permit  a  de- 
'«»«  to  be  made,  it  Is  essential  that  the  claim 
of  defendant  shall  appear  from  the  allegations 
in  the  proposed  answer  and  from  the  whole  caie 
made   to   be  meritorions. 

[Ed.  Note.— For  cases  In  point,  see  vol.  80, 
Cent  Dig.  Judgment,  f{  292-^] 

2.  SaICK— PbOCECDINOS— HSABING. 

On  an  application  to  set  aside  a  default 
Judgment  against  defendants  and  permit  a  de- 
fense to  be  made,  the  truth  of  the  allegations 
of  the  proposed  answer  may  be  properly  tested 
by  the  proofs  produced  on  the  motion,  to  deter- 
mine whether,  in  any  reasonable  probability, 
the  claim  of  defendant  can  be  established  on  a 
trial,  and,  if  there  is  none,  the  motion  must  be 
denied. 

[Ed.  Note.— For  cases  In  point,  see  vol.  80, 
Cent  Dig.  Judgment,  {  823.] 

3.  Saicb— SuFnciENOT  oi"  Pboof. 

On  a  motion  to  set  aside  a  defanlt  Judg- 
mmt  against  defendants  and  permit  a  defense 
to  be  made,  the  evidence  produwd  on  the  motion 
considered,  and  held  insufficient  to  show  a  rea- 
sonable probability  that  defendant's  claim  could 
be  established  on  trial. 

Appeal  from  Circuit  Court,  Milwaukee 
County;   J.  C.  Ludwlg,  Judge. 

Action  by  John  Kremer  and  others,  as  ex- 
ecutors of  the  will  of  Valentine  Blatz,  against 
E^ll  A.  Sponholz  and  others.  From  an  order 
refnslng  to  open  a  default  Judgment  against 
defendants  and  permit  a  defense  to  be  Inter- 
posed, they  appeal.     Affirmed. 

Appeal  from  an  order  of  the  circuit  court 
for  Milwaukee  county  refusing  to  open  a 
default  Judgment  and  permit  a  defense  to  be 
interposed. 

The  defendants  in  1892  borrowed  |7,37S.15, 
In  one  sum  and  $650.00,  in  another,  giving 
their  promissory  notes  therefor  and  securing 
each  by  a  mortgage  on  real  estate  occupied 
by  them  for  some  years  prior  to  the  fore- 
closure proceedings  hereafter  mentioned.  Val- 
entine Blatz  acquired  said  securities  and 
subsequently  died.  Some  two  years  there- 
after and  In  February,  1896,  the  circumstan- 
ces being  such  that  the  mortgagee  were  sub- 
ject to  foreclosure,  an  action  was  commenced 
to  that  end  by  the  executors  of  the  last  will 
and  testament  of  said  Blatz,  the  summons  be- 
ing personally  served,  as  Indicated  by  the 
record,  by  a  person  not  an  officer.  Such  pro- 
ceedings were  thereafter  had  In  such  action 
that   in  March,  1896,  a  Judgment  of  fore- 


closure and  sale  and  providing  In  case  of  a 
deficiency  for  a  personal  Judgment  against 
the  defendants,  was  rendered,  the  amount 
of  the  dalm  against  defendants  being  ad- 
judged to  be  18,662.82.  Later  and  in  due  time 
such  proceedings  were  bad  to  enforce  said 
Judgment  that  the  mortgaged  property  was 
sold  at  public  sale  to  the  plaintiffs  for  $6,600.- 
00,  they  making  but  one  and  the  only  bid 
at  the  sale.  On  May  16,  1897,  thereafter 
Judgment  for  deficiency  was  In  due  form  ren- 
dered against  the  defendants  for  $2,688.4& 
No  notice  of  the  entry  of  the  Judgment  was 
given  to  said  defendants.  In  March,  1906, 
finding  their  property,  upon  which  they  de- 
sired to  obtain  a  loan,  to  be  Incumbered  by 
such  last-mentioned  Judgment  they  moved 
the  court  to  vacate  the  foreclosure  proceed- 
ings upon  the  ground  that  the  siuumons  was 
never  served  upon  them.  The  motion  was 
beard  on  affidavits  and  denied  and  the  order 
was  not  appealed  from.  A  motion  was  there- 
after made  to  set  aside  the  foreclosure  Judg- 
ment and  for  permission  to  defend.  Such  mo- 
tion was  heard  on  a  proposed  answer,  af- 
fidavits and  oral  testimony.  In  such  an- 
swer, for  a  defense  there  were  allegations 
to  this  effect:  An  agreement  was  made  be- 
tween the  said  Valentine  Blatz  and  the  de- 
fendants that  In  consideration  of  a  surrender 
of  the  mortgaged  property  without  costs  to 
him  and  without  foreclosure  proceedings  and 
payment  of  an  Indebtedness  of  defendant 
Emll  A.  Sponholz,  which  he  owed  for  beer, 
defendants  might  remain  In  possession  of  the 
premises  till  their  new  bouse  was  done,  wlilch 
was  in  process  of  being  erected,  and  that  no 
further  claim  should  be  made  on  the  mort- 
gage indebtedness,  but  that  the  notes  and 
mortgages  should  be  surrendered  up  and  can- 
celed and  the  mortgages  discharged  of  record, 
and  that  pursuant  to  such  agreement  the  in- 
debtedness for  beer  was  paid  and  the  prop- 
erty was  surrendered.  Defendants  have  al- 
ways been  ready  and  willing  by  a  proper 
conveyance  to  vest  the  title  to  the  mortgaged 
property  In  said  Blatz,  or  his  legal  repre- 
sentatives or  assigns.  At  the  time  of  the 
foreclosure  sale  the  property  was  worth 
$13,000.00,  and  was  worth  at  the  time  of 
making  the  answer  a  sum  In  excess  of  the 
mortgage  Indebtedness  and  costs,  and  was  of 
the  rental  value  of  $600.00  per  year. 

The  affidavits  used  on  the  motion  placed 
the  value  of  the  property  at  the  time  of  the 
foreclosure  sale  at  from  something  less  than 
the  amount  due  on  the  foreclosure  Judgment 
to  several  thousand  dollars  in  excess  thereof. 
Some  of  them  tended  to  show  that  the  value 
was  greater  at  the  time  of  the  commencement 
of  this  proceeding  than  at  the  time  of  such 
sale.  There  was  oral  testimony  by  the  de- 
fendant Emll  A.  Sponholz  to  the  effect  that 
the  new  house  spoken  of  In  the  complaint  was 
in  process  of  erection  in  1897  at  the  time  of 
the  foreclosure  sale;  that  he  did  not  know 
anything  about  the  foreclosure  Judgment  or 
the  Judgment  for  deficiency  till  March,  1906: 
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that  knowledge  thereof  came  to  him  aa  stated 
In  the  proposed  answer;  that  he  mored  out 
of  the  mortgaged  premises  porsnant  to  a 
mutual  understanding  with  a  Mr.  Fridce, 
agmt  for  the  plalntifls,  that  be  should  sur- 
render the  same  but  should  be  permitted  to 
stay  Until  the  house  should  be  finished ;  that 
it  was  not  because  of  any  judgment  that  be 
surrendered  the  property;  that  he  knew  of 
none.  Both  defendants  testified  that  no  sum- 
mons was  aerred  on  them  In  the  foreclosure 
suit. 

There  was  testimony  in  opposition  to  the 
motion  that  on  January  81,  1896,  a  letter 
was  In  due  course  sent  to  the  defendant  Bmll 
A.  Sponholz  on  behalf  of  plaintiffs  to  the 
effect  that  the  formw's  proposition  to  turn 
over  the  mortgaged  property  In  settlement  of 
the  mortgnge  Indebtedness  would  not  be  ac- 
cepted and  that  foreclosure  proceedings  would 
be  commenced.  Mr.  Fricke  testified  that, 
representing  the  plaintiffs,  after  the  fore- 
closure Judgment  was  rendered  he  Inter- 
ylewed  Mr.  Sponholz  about  redeeming  the 
property,  and  that  the  latter  said  h'e  could 
not  redeem.  Mr.  Fi;icke  further  testified 
that  after  the  mortgage  sale  he  called  on 
Mr.  Sponholz  in  respect  to  delivering  up  the 
property  and  that  the  latter  said  that  he  wlsh- 
-ed  to  remain  till  his  new  house  was  done ;  that 
on  such  occasion  Mr.  Sponholz  was  Informed 
of  the  sale  and  that  the  plaintiffs  were  the 
purchasers.  Mr.  Fricke  further  testified  that 
there  was  a  large  crowd  at  the  sale,  but  that 
the  only  bid  was  that  of  the  plaintiffs 
for  $6,500.00;  that  he  understood  from  Mr. 
Sponholz  tliat  the  new  bouse  was  the  prop- 
erty of  his  wife  and  that  be,  Sponholz,  was 
«xecution  proof;  that  when  lie  had  the  talk 
with  Sponholz  after  the  sale  about  surrender- 
ing up  the  property  Sponholz  was  keeping  a 
saloon  thereon.  Sponholz  denied  having  the 
conversation  with  Mr.  Fiicke,  testified  to  by 
him,  and  denied  that  he  was  keying  a  saloon 
at  the  time  of  the  alleged  conversation. 

The  motion  of  the  defendants  was  denied 
and  they  appealed. 

C.  B.  Hamilton,  for  appellants.  A.  C. 
Rletbrock  (George  Sylvester,  of  counsel),  for 
respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
The  appellants'  application  was  addressed 
to  the  sound  discretion  of  the  court  and, 
therefore,  the  result  cannot  be  successfully 
attacked  except  for  abuse  of  such  discretion. 
That  is  elementary.  True,  as  counsel  for 
appellants  contends,  that  rule  contemplates 
the  exercise  of  legal  discretion, — ^that  Is  that 
the  trial  Judge  shall  exercise  sound  Judgment 
upon  the  facts  and  circumstances  of  the  case, 
recognizing  the  spirit  of  the  Code  that  every 
person  having  within  reasonable  probabil- 
ities, apparently,  a  meritorious  cause  of  ac- 
tion or  defense  shall  liave  an  opportunity 
to  present  the  same  for  adjudication,  If  he 
acts  within  the  time  limited  by  the  statute. 


notwithstanding  any  neglect  which  Is  reason- 
ably excusable,  on  such  terms  as  will  ftdrly 
make  the  opposite  party  good  for  the  dis; 
turbance  of  his  situation  by  the  mere  reason 
of  delay. 

One  of  the  most  important  essentlais  In 
an  application  of  this  sort  is  tliat  the  claim  of 
the  petitioner  shall  appear  from  the  allega- 
tlons  In  the  proposed  auswer  and  from  the 
whole  case  made,  to  be  meritorious.  Union 
Lumbering  do.  v.  Board  of  Supervisors  of 
Chippewa  County,  47  Wis.  246,  2  N.  W.  281; 
Port  Huron  Eligine  &  Thresher  Co.  t.  Clem- 
ents, 113  Wis.  249-255,  89  N.  W.  160.  The 
appellants  at  the  outset  faced  an  adjudica- 
tion of  the  court,  nnappealed  from,  that  the 
summons  was  regularly  served  on  them  and 
that  their  sworn  statements  to  tlie  contrary 
were  untrue.  The  trial  court  in  view  of 
that  situation  was  well  warranted  In'  con- 
cluding that  their  claim  as  to  an  agreement 
luvlng  been  made  that  the  property  should 
be  surrendered  and  an  indebtedness  for 
beer  paid  in  satisfaction  of  the  mortgage 
indebtedness,  should  hare  some  fair  sup- 
port in  order  to  raise  a  probability  that 
it  could  be  established  upon  a  trial.  It 
conclusively  appears  that  the  allegations  of 
the  answer  as  to  an  agreemoit  having  been 
made  with  Valentine  Blatz  are  untrue,  be- 
cause'his  death  occurred  two  years  prior 
to  the  happening  of  the  circumstances  which 
it  is  conceded  characterized  such  agreement, 
if  any  was  ever  made.  Blatz  died  before 
the  foreclosure  action  was  commenced  and 
before  appellants  commenced  to  construct 
the  new  house  to  which  they  removed  when 
they  vacated  the  mortgaged  premises.  So 
the  claim  tlut  they  agreed  with  Blabs  during 
the  period  of  the  construction  of  the  new 
house,  as  claimed,  cannot  be  true.  Again 
the  Idea  that  the  appellants  vacated  the 
premises  under  an  agreement,  as  they  claim, 
making  no  conveyance  to  the  holders  of  the 
mortgages  In  execution  thereof  and  that 
appellants  nevertheless  supposed  respondents 
for  the  period  of  some  eight  years  whidi 
followed  before  the  motion  to  open  the  fore- 
closure Judgment  was  made,  exercised  con- 
trol over  the  proi>erty  as  owners  without 
any  title  other  than  a  mere  mortgage  Interest, 
is  so  very  unreasonable  that  the  court  was 
warranted  In  disbelieving  It  Further,  since 
when  Mr.  Sponholz  came  to  testify  orally 
in  respect  to  the  matter  he  made  no  mention 
of  having  made  an  agreement  with  Mr. 
Blatz,  but  claimed  to  have  had  some  sort 
of  an  understanding  with  Mr.  Fricke,  as 
agent  of  respondents,  as  to  vacating  the 
premises,  differing  materially  from  the  agree- 
ment alleged  In  the  answer,  that  warranted 
the  court,  especially  In  view  of  the  testimony 
of  Mr.  Fricke,  in  concluding  that  no  agree- 
ment was  made  of  the  nature  of  that  claimed 
by  appellants.  In  the  answer,  as  we  have 
seen,  It  was  alleged  that  defendants  agreed 
to  surrender  the  mortgaged  premises  and 
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Mr.  Bponholi  agreed  to  pay  an  Inddbtedness 
of  his  for  beer  In  dlscfaarge  of  the  mortgage 
Indditednese,  wbile,  wben  be  came  to  testify 
orally  be  said  nothing  whatever  of  a  definite 
nature  as  to  payment  of  the  beer  bill.  He 
merely  said  that  "there  was  a  mutnal  under- 
standing between  Mr.  Frlcke  and  myself. 
I  told  him  I  was  willing  to  vacate  the  prop- 
erty and  turn  It  over  without  any  law  pro- 
ceedings, and  be  said  It  was  nice,  and  he 
gave  me  a  promise  to  stay  In  there  until 
my  house  was  finished.  It  was  not  because 
of  a  Judgment  of  foreclosure  and  sale.  It 
was  simply  because  there  was  a  mortgage 
on  the  property.  •  •  •  There  never  was 
any   suit." 

In  view  of  the  fact  that  there  was  a 
suit  which  had  proceeded  to  Judgment  long 
before  the  date  of  the  alleged  understanding 
and  the  obvious  fallacy  of  the  answer  as  to 
an  agreement  having  been  made  with  Val- 
entine Blatz,  and  the  highly  unreasonable 
claim  that  an  agreement  somewhat  similar 
to  that  so  alleged  was  made  with  Mr.  Fricke 
and  that  respondents  took  the  property  pur- 
suant thereto  without  any  conveyance  being 
made  to  them  by  appellants,  and  In  face 
of  the  much  more  reasonable  claim  of  re- 
spondents, supported  by  proof,  that  appel- 
lants were  notified  in  writing  before  the 
foreclosure  salt  was  commenced  that  the 
property  would  not  be  taken  In  discharge 
of  the  mortgage  Indebtedness;  that  after 
the  sale  and  sherifF's  deed  to  respondents 
appellants  were  told  of  such  Judgment  and 
requested  to  vacate  the  property,  and  were 
then  at  their  request  permitted  to  ke^  the 
same  for  a  short  time  to  enable  than  to 
finish  their  house,  then  In  process  of  con- 
struction,— It  seems  that  the  trial  court  had 
a  pretty  sound  basis  for  the  conclusion  that 
appellants'  plea  that  the  mortgaged  premises 
were  surrendered  in  discharge  of  the  mort- 
gage Indebtedness,  could  not  be  established 
by  them  to  the  satisfaction  of  any  court.  If 
a  defense  of  that  sort  were  permitted  to  be 
Interposed.  Certainly  the  situation  falls 
far  short  of  satisfying  the  rule  that  a 
strong  case  of  abuse  of  discretion  must  be 
shown  to  warrant  reversing  the  determin- 
ation of  the  trial  court  In  such  a  matter  as 
this.  Seymour  t.  Board  of  Supervisors  of 
Chippewa  County,  40  Wis.  62. 

On  an  application  of  this  sort  the  truth 
of  the  allegations  of  the  proposed  answer 
may  properly  be  tested  by  the  proofs  pro- 
duced on  the  motion,  to  the  extent  of  de- 
termining whether,  in  any  reasonable  prob- 
ability, the  claim  of  the  defendant  can  b« 
established  on  a  trial,  and  if  there  is  none, 
such  answer,  though  meritorious  In  mere 
words,  may  be  condemned  as  unmerltortona 
tn  fact  That  course  was  pursued  here.  The 
proiKised  answer  on  Its  face  was  meritorious 
but  the  proofs  produced  on  the  motion  show- 
ed that  its  material  allegations  could  not 
be   established   by   evidence   and    the   sub- 
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Btitute  therefor  testlfled  to.  Tta.t  tbe  claimed 
understanding  with  Mr.  Frlcke,  the  trial 
court  evidently  concluded  was  without  any 
substantial  support  We  cannot  see  our  way 
clear  to  disturb  that  conclusion. 
The  order  Is  alBrmed. 


AUBR  V.  VAHL  et  aL 
(Supreme  Court  of  Wisconshi.    Nov.  7,  1006.) 

1.  liANDLOBD  AND  TXRAHT— IJCASB— MODIFIOA- 

noR. 

Where  an  oral  agreement  between  a  land- 
lord and  tenant  related  to  certain  ipecified  re- 
pairs, and  was  entirely  separate  and  independ- 
ent of  tlie  written  lease,  it  did  not  constitute 
a  modification  of  a  provision  in  the  lease  re- 
qniring  the  tenant  to  make  Inside  repairs. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  H  05.  541.] 

2.  Samk— Condition  or  Psxiasn. 

In  the  absence  of  any  secret  defect  or 
deceit  warranty,  or  agreement  on  the  part  of  a 
landlord  to  repair,  the  tenant  takes  the  leased 
premises  in  the  Condition  they  are  in  at  the 
time  of  the  letting. 

[Bd.  Note. — ^For  cases  in  point  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  H  441-443, 
536.] 

3.  Same— Abandonvkrt. 

Where  a  lease  provided  that  the  lessor 
should  keep  the  outside  of  the  premises  in  re- 
pair, and  that  the  lessee  should  make  all  neces- 
sary repairs  inside  the  premises,  the  lessee  was 
not  entitled  to  abandon  the  premises  because 
of  the  defective  inside  condition  thereof. 

Appeal  from  Circuit  Court  Milwaukee 
County;  J.  C.  Ludwlg,  Judge. 

Action  by  Louis  Auer  against  Gustav  Vahl 
and  another.  From  a  Judgment  for  plalntifC, 
defendants  appeal.    Affirmed. 

It  appears  from  the  record  that  April  6, 
1004,  the  plaintitr  by  a  written  lease  leased  to 
the  defendants  the  store  and  living  rooms  In 
the  rear  of  tbe  store  and  upper  rear  rooms 
of  the  premises  described  for  the  term  of 
three  years  from  August  1, 1004.  at  the  month- 
ly rent  of  $35,  payable  on  the  Ist  day  of  each 
month  during  the  term,  and  the  first  or  Au- 
gust payment  was  therein  made  payable 
April  11,  1004,  and  was  paid  on  that  day, 
which  lease  contained  several  mutual  agree- 
ments or  covenants,  among  others  the  fol- 
lowing: "It  is  mutually  agreed  and  under- 
stood that  the  said  lessee  shall  keep  tbe  said 
premises  In  as  good  repair  as  the  same  are 
in  at  the  commencement  of  said  term,  reason- 
able use  and  wear  thereof  and  damage  by 
accidental  fire  or  other  accidents,  not  hap- 
pening through  the  neglect  of  said  lessee, 
his  agents,  or  servants,  only  excepted.  It  is 
mutually  agreed  and  understood  that  tbe  said 
lessor  shall  keep  the  outside  of  said  premises 
in  good  repair  and  whole,  and  the  said  lessee 
shall  make  all  necessary  repairs  Inside  of 
said  premises."  And,  further,  "it  Is  mutually 
agreed  ond  understood  that  the  said  lessee 
shall  keep  the  glass  In  the  windows  and  doors 
in  good  repair  and  whole,  damage  by  the 
elements  only  excepted."    At  the  time  of  mak- 
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log  the  lease  tbe  premises  were  occupied  by 
other  persons  who  moved  out  the  latter  part 
of  July,  1904.  The  defendants  claim  that  the 
premises  were  then  In  bad  condition.  »Autr- 
guat  1,  1904,  the  defendants  wrote  to  the 
plaintiff  to  the  effect  that  if  he  was  willing 
to  fit  up  the  store  and  rooms  at  once  as  In- 
dicated therein  at  a  cost  of  $55,  the  defend- 
ants would  be  willing  to  pay  on  such  bill  $20, 
and  designated  the  name  of  a  person  who 
would  do  the  work  for  the  amount  stated. 
August  6,  1904,  the  defendants  again  wrote 
to  the  plaintiff  that  they  could  not  understand 
why  he  did  not  let  the  contract  to  repair  th4 
store  and  rooms,  and  urged  blm  to  do  so. 
August  11,  1904,  the  plaintiff  wrote  to  the  de- 
fendants to  the  effect,  that  their  representa- 
tive had  left  with  the  plaintiff  the  Thiu-sday 
before  the  key  to  the  front  door  of  the  prem- 
ises which  they  leased  from  August  1,  1904, 
nnd  asking  the  plaintiff  to  fix  up  the  same, 
and,  further,  that  "we  have  repapered  the 
walls  of  the  store  and  the  living  rooms  In 
the  rear,  and  painted  tbe  woodwork  In  the 
store,  as  well  as  in  the  rooms  and  the  store 
front  Will  yon  kindly  call  or  telephone  and 
let  us  know  what  disposition  you  desire  to 
have  us  make  of  the  key,  which  will  be  at 
your  office  tomorrow  noon?" 

December  15, 1904,  the  plaintiff  commenced 
this  action.  The  complaint  alleges  two  caus- 
es of  action,  one  to  the  effect  that  the  defend- 
ants bad  voluntarily  and  without  cause 
abandoned  the  premises  on  or  about  August 
12,  1904,  and  had  not  paid  the  rent  for  Sep- 
tember, October,  November,  and  December, 
1904,  amounting  to  $140,  except  that  the 
plaintiff  had  collected  from  other  parties  as 
and  for  rent  of  certain  portions  of  the  prem- 
ises for  those  months  $72,  leaving  a  balance 
of  $68  for  which  he  prayed  Judgment.  For 
a  second  cause  of  action  ttu  complaint  al- 
leges that  the  defendants  agreed  to  pay  to 
the  plaintiff  the  $20  mentioned  for  calclmin- 
ing,  painting,  and  papering  certain  rooms  up- 
on the  premises,  and  also  demanded  Judg- 
ment for  $20.  The  defendants  answered  and 
admitted  the  making  of  the  lease  and  the 
failure  to  pay  rent  during  the  four  months 
mentioned,  and  that  the  premises  were  in 
good  condition  and  repair  at  tbe  time  the 
lease  was  made,  but  denied  that  they  aban- 
doned the  premises  without  cause,  and  al- 
leged in  effect  that  the  former  tenants  had 
left  the  premises  in  an  unfit  condition  for 
tenancy,  and  therefore  notified  the  plaintiff 
that  they  would  not  retain  possession  unless 
the  premises  were  put  In  good  repair,  and 
that  the  plaintiff  had  failed  and  neglected 
to  repair  as  requested  by  the  defendants. 
The  defendants  further  answered  by  way  of 
counterclaim,  and  claimed  $200  damages  for 
such  failure  of  the  plaintiff  to  repair  the 
premises  as  requested,  with  which  the  plain- 
tiff took  issue.  The  court  instructed  the  Jury 
that  the  plaintiff  was  entitled  to  recover  the 
$G8  for  loss  of  rent  as  mentioned,  and  sub- 
mitted to  the  jury  the  question  as  to  tbe  de- 


fendants' 'liability  for  the  $20  mentioned. 
The  Jury  found  that  the  defendants  were 
not  liable  for  the  $20,  but  only  for  the  $68. 
From  the  judgment  entered  thereon  in  favor 
of  the  plaintiff  for  $68  and  costs,  the  defend- 
ants bring  this  appeal. 

McElroy,  Eschweller  ft  Wetzler,  for  ap- 
pellants. Joseph  a.  Hirschberg,  for  respond- 
ent 

GASSODAT,  O.  J.  (after  stating  tbe  facts). 
The  Jury  found  that  the  defendants  were  not 
liable  to  the  plaintiff  for  the  $20  which  the 
defendants  bad  offered  In  August,  1904,  to 
contribute  in  case  tbe  plaintiff  would  make 
certain  repairs.  That  eliminates  from  tbe 
case  all  question  as  to  the  plaintiff's  second 
cause  of  action. 

The  error  assigned  and  relied  ui>on  is  that 
the  court  instructed  the  jury  to  render  a 
verdict  In  favor  of  the  plaintiff  for  the  loss 
of  rent  amounting  to  $68.  This  ruling  was 
evidently  based  upon  the  ground  that  It  ap- 
peared from  the  undisputed  evidence  that 
the  defendants  had  voluntarily  abandoned 
the  premises  without  cause;  and  hence,  under 
the  written  lease,  they  were  liable  for  the 
rent  which  they  had  therein  agreed  to  pay. 
It  is  conceded  In  the  answer,  that  the  prem- 
ises were  In  good  condition  and  repair  at  tbe 
time  of  the  execution  of  the  written  lease. 
As  Indicated  in  the  foregoing  statement,  the 
plaintiff  was  only  to  "keep  the  outside  of 
said  premises  in  good  repair  and  whole,"  and 
the  defendants  therein  expressly  covenanted 
and  agreed  to  "make  all  necessary  repairs  in- 
side of  said  premises"  and  to  "keep  the  glass 
In  the  windows  and  doors  in  good  repair  and 
whole"  and  the  premises  In  good  repair. 
There  is  no  claim  that  the  plaintiff  breached 
such  written  lease,  nor  that  by  the  express 
terms  of  the  written  lease  the  defendants 
were  not  bound  to  "make  all  necessary  re- 
pairs inside  of  said  premises."  The  claim  Is 
that  the  plaintiff  breached  an  alleged  oral 
agreement  made  four  months  after  the  execu- 
tion of  the  written  lease.  It  is  said  that 
when  such  oral  "agreement  was  made  a  new 
element  was  injected  Into  the  contract  of 
leasing,  viz.,  a  covenant  on  the  part  of  the 
lessor  to  make  certain  repairs,  and  from  that 
time  on  the  lease  must  be  treated  as  though 
the  agreement  were  expressly  Incorporated 
and  stated  In  it"  We  find  ni>  evidence  to 
support  such  contention.  Neither  the  an- 
swer nor  the  letters  of  the  defendants  make 
mention  or  reference  to  any  alteration  or 
modification  of  the  written  lease.  The  oral 
agreement  or  attempted  agreement  relating 
to  certain  specified  repairs  was  entirely  sep- 
arate and  independent  of  the  written  lease. 
It  was  the  basis  of  a  separate  and  independ- 
ent cause  of  action  in  the  complaint  and  so 
treated  by  the  defendants  and  the  trial  court 
On  the  undisputed  evidence  we  must  hold 
that  the  written  lease  was  never  altered  not 
modified. 
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As  the  case  stands,  the  defendants  are 
seeking  to  Jnstlfy  their  abandonment  of  the 
premises  and  refusal  to  pay  rent  on  the 
ground  that  the  plaintiff  had  failed  to  do 
what  they  themselves  bad  expressly  covenant- 
ed and  agreed  to  do.  It  Is  well  settled  that, 
to  the  absence  of  any  secret  defect  or  deceit 
or  warranty  or  agreement  on  the  part  of  the 
landlord  to  repair,  the  tenant  takes  the  leased 
premises  in  the  condition  they  happen  to  be 
In  at  the  time  of  the  leasing.  Oole  v.  McKey, 
66  Wis.  500,  606,  606,  29  N.  W.  279,  57  'Am. 
B^.  283,  and  cases  there  cited.  Among  the 
cases  there  cited  is  Hart  ▼.  Windsor,  12  M. 
&  W.  68,  which  seems  to  be  directly  In  point. 
See,  also,  Kohn  v.  Sol.  Heavenrich  Co.,  115 
Wla  447, 91  N.  W.  994,  60  L.  B.  A,  585.  There 
is  no  dispnte  as  to  the  amonnt  of  rent  lost 
by  the  plaintiff  by  reason  of  the  breach  of 
covenants  on  the  part  of  the  defendants. 

The  Jndgment  of  the  circuit  court  Is  af- 
firmed. 


NOBTON  V.  STATE. 
(8npr«ns  Court  of  Wisconsin.    Nor.  T,  1906.) 

1.  POBOERT  —   BSSBNTIAU  —  VAIID  INBTBU- 
IfKNTS — CnSCK  Pa  TABLE  TO  Amotheb. 

The  false  and  frandnlent  ezecutioa  of  a 
check  on  its  face  valid,  though  payable  to  an- 
other than  the  maker,  la  lorgeiT,  and  though  oth- 
er steps  would  have  been  required  if  It  were  (enu- 
ine  to  perfect  it  in  the  forger's  hands. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forgery,  {$  28,  34] 

2.  Samk. 

Since  a  negotiable  Instrument  payable  to 
the  order  of  the  payee  may  be  transferred  with- 
out his  indorsement,  it  cannot  be  contended 
that  a  dieck  falsely  and  fraudulently  executed, 
though  payable  to  another  tluin  the  forger,  is 
without  value  in  his  hands  so  as  to  render  its 
execution  not  a  forgery. 

[E<d.  Note. — ^For  cases  in  point,  see  vol.  28, 
Gent.  Dig.  Forgery,  fS  28,  34.] 

3.  Sa1I»— F»AUDUMHT    IWTKKT  —  BVIDBWCT — 

ScmcnNOT. 

In  a  prosecution  for  forgery,  there  was  evi- 
dence tending  to  show  that  the  signature  was 
without  authority;  that  defoidant  mentioned 
the  fact  of  having  a  check,  and  made  sugges- 
tions as  to  having  It  cashed ;  that  another  check 
than  the  one  forming  the  bairis  of  the  prosecu- 
tion was  held  by  him  when  arrested ;  and  that 
he  could  give  no  satisfactory  explanation  as  to 
how  he  obtained  such  checlis.  He  admitted  to 
the  officer  that  he  had  "been  at  it  again,"  re- 
ferring to  an  alleged  former  forgery.  Beld 
sufficient  to  take  to  the  jury  the  question  of 
fraudulent  intent 

4.  CRnciNALliAW— Afpxai/— BxooBD— Bnj,  or 
EzcKPnoNB— Motion  fob  Nbw  Tbiai<— Bb- 

BONEOtTS     INBTBUCTIORS. 

Where  the  bill  of  exceptions  contains  no 
exception  to  any  portion  of  tha  charge,  and 
the  motion  for  a  new  trial  does  not  specifically 
point  out  the  objectionable  portions  of  the 
charge,  the  Supreme  Court  cannot  consider 
such  questions  on  writ  of  error. 

[Eld.  Note.— For  cases  in  point,  see  vol.  15. 
Cent.  Dig.  Criminal  Law,  f§  2668,  2676,  2683.] 

Error  to  Circuit  Court,  Sheboygan  County; 
Micbad  Kirwan,  Judge. 

Frank  Norton  was  convicted  of  forgery, 
and  brings  error.    Affirmed. 


On  January  6,  1906^  complaint  was  made 
in  the  municipal  court  for  the  city  of  She- 
boygan charging  plaintiff  in  error  with 
forgery  of  an  Instrument  of  the  tenor  follow- 
ing: "Sheboygan,  Wis.,  Jan.  6,  1906,  No.  14. 
Bank  of  Sheboygan.  Pay  to  John  Walsh,  or 
order,  $52t>/ioo  Fifty-Two  Dollars.  Ernest 
Oonzenbach."  A  warrant  was  issued.  Plain- 
tiff in  error  was  arrested  and  bound  over  to 
the  circuit  court.  He  was  there  tried  upon 
the  information  charging  him  with  the 
forgery  of  this  instrument,  and  found  guilty 
by  the  verdict  of  the  jury.  The  court  pro- 
nounced sentence  upon  the  verdict,  imposing 
as  punishment  confinement  at  hard  labor  in 
state  prison  for  the  term  of  18  months.  The 
case  is  before  this  court  for  review  on  writ  of 
error. 

T.  M.  Bowler,  for  plaintiff  in  error.  U  M. 
Sturdevant,  Atty.  Gen.,  and  A.  C.  Titus,  Asst 
Atty.  Oen.,  for  the  State. 

SIEBECKEB,  J.  (after  stating  the  facts). 
The  plaintiff  in  error  was  convicted  on  the 
charge  of  forging  the  check  set  out  in  the 
foregoing  statement  It  is  averred  that  forg- 
ery caimot  be  predicated  on  this  Instrument 
because  It  had  no  legal  efficacy  In  the  bands 
of  defendant  There  Is  no  question  but  that 
an  instrument  which  is  clearly  void  upon  its 
face  cannot  be  made  the  subject  of  forgery. 
John  V.  State,  23  Wis.  504.  The  check  In 
question  upon  its  face  is  in  the  usual  form, . 
aud  in  the  hands  of  the  payee,  if  genuine, 
would  be  a  binding,  obligation.  The  claim 
is  made  however,  that  this  check,  if  genuine, 
was  not  available  to  the  plaintiff  in  error 
without  the  indorsement  of  Walsh,  and  that 
it  must  be  held  to  be  void  and  valueless  in 
his  hands,  since  the  law  could  not  presume 
that  he  could  collude  with  Walsh  to  obtain 
his  indorsement  or  that  he  would  commit  the 
offense  ot  falsely  impersonating  him  or  forg- 
ing bis  name  as  an  indorser.  We,  find  no 
force  In  these  objections.  If  plaintiff  in 
error  were  charged  with  the  offense  of  utter- 
ing this  paper  the  considerations  suggested 
in  support  of  these  contentions  might  have  a 
bearing,  but  no  such  offense  is  here  charged. 
It  Is  Immaterial  that  the  instrument  Is  not 
available  for  reasons  not  appearing  on  the 
face  of  it  If  it  is  falsely  made  with  in- 
tent to  defraud  and  apparently  sufficient  on 
its  face  it  Is  a  forgery,  though  other  steps 
were  required  to  be  taken,  if  it  were  genuine, 
to  perfect  it  in  plaintiff  In  error's  hands. 
This  is  upon  the  ground  that  an  instrument 
apparently  valid  on  its  face,  is  only  voidable, 
if  gmulne,  by  impeaching  it  directly.  And 
BO  here,  if  plaintiff  In  error  had  passed  this 
check,  which  is  complete  and  valid  on  its 
face,  Its  Invalidity  would  be  made  to  appear 
only  by  extrinsic  evidence  impeaching  Its 
apparent  validity.  Under  such  drcum-. 
stances  the  Instrument,  if  falsely  made  with 
intent  to  defraud,  is  held  to  be  a  forgery 
because  it  purports  to  be  good.  Common- 
wealth T.  Costello,  120  Mass.  358;    U.  B.  v. 
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Turner,  7  Pet  (D.  8.)  132,  8  L.  Ed.  633; 
Bammn  v.  State,  15  Ohio,  717,  46  Am.  Dee. 
601;  Harding  v.  State,  64  Ind.  869;  Arnold 
T.  Cost,  3  Gin  and  J.  (Md.)  219,  22  Am.  Dec. 
802;  Hess  t.  State,  6  Oblo,  5,  22  Am.  Dec. 
767;  19  Cyc.  1380.  The  contention  that  the 
check  was  without  value  In  the  hands  of  the 
plaintiff  In  error  without  the  Indorsement  of 
Walsh  Is  refuted  by  the  decision  of  this  court 
to  the  effect  that  a  negotiable  paper  payable 
to  the  order  of  the  payee  may  be  transferred 
without  his  Indorsement.  Esau  y.  Green  & 
Button  Ck).,  94  Wis.  8,  68  N.  W.  406;  Law- 
less V.  State,   114  Wis.  189,  89  N.  W.  891. 

It  Is  urged  that  the  evidence  falls  to  show 
that,  if  the  plalntUf  in  error  fiilsely  made 
this  check,  be  did  so  with  intent  to  defrand. 
There  is  evidence  In  the  case  tending  to 
show  that  plaintiff  In  error  signed  the  name 
of  Ernest  Oonzenbacta  wltbont  antborlty; 
that  he.  in  conversation  with  a  clothing 
merchant,  mentioned  the  fact  of  bla  having 
a  check  and  made  suggestions  as  to  having 
it  cashed;  and  that  a  check,  with  the  one 
which  he  is  charged  with  having  forged, 
was  found  in  his  possession  on  the  day  of  his 
arrest  He  could  give  no  satisfactory  ex- 
planation as  to  how  he  had  obtained  them. 
Coupled  with  his  admission  to  the  officer 
when  arrested,  referring  to  an  alleged  former 
forgery,  that  he  had  "been  at  it  again,"  this 
evidence  furnished  suflScIent  basis  for  submit- 
ting the  question  of  the  fraudulent  Intent  to 
the  Jury.  We  find  that  the  court  fully  ap- 
prised the  jnry  that  in  order  to  justify  a 
conviction,  the  Intent  of  the  plaintiff  In 
error  to  defraud  must  be  fonnd  to  have  ex- 
isted when  he  made  the  chedi.  We  are  of 
the  opinion  that  this  question  of  Intent  to 
defraud  was  properly  submitted  to  the  Jury, 
and,  under  the  circumstances,  their  finding 
Is  warranted  and  binding. 

We  are  of  the  same  opinion  as  to  the  suf- 
ficiency of  the  evidence  that  tlie  offense  was 
committed  In  Sheboygan  county. 

Some  errors  are  assigned  upon  the  charge 
of  the  court  to  the  jury.  The  bill  of  excep- 
tions contains  no  exception  to  any  portion 
of  the  charge  nor  does  the  motion  for  a  new 
trial  specifically  point  out  as  a  ground  for 
a  new  trial,  the  objectionable  portions  of 
the  charga  This  state  of  the  record  does 
not  presont  these  questions  for  review  by 
this  court.  Nisbet  v.  GUI,  38  Wis.  667;  Dean 
V.  O.  ft  N.  W.  Ry.  Oo.,  43  Wis.  806;  Wells 
V.  Perkins,  43  Wis.  160;  Grabowski  T. 
State,  126  Wis.  447,  106  N.  W.  806. 

Judgment  affirmed. 


STEPANOWSKl  v.  CHAIN  BELT  OO. 
(Snpreme  Court  of  Wiaconaln.    Nov.  7,  1006i) 
Hastkb  and  Srbvant  —  Iirjxmn  to  Skbv* 

ANT— PBOXIKATK     CAUSI. 

Plaintiff  was  employed  to  drOI  oat  holes  In 
certain  chain  bdt  linlis  with  a  power  drill. 
The  jig  on  the  machine  was  worn  so  that  it 
did  not  hold  the  link  In  perfect  position,  bnt 


required  plaintlfl  also  to  hold  the  link  witli  his 
fingers.  Plaintiff*!  water  can  with  which  be 
kept  the  links  cool  also  worked  badly  so  that 
the  links  became  too  hot  to  b3  comfortably 
touched  with  the  bare  fingers,  and  the  drill  sup- 
plied became  worn  so  short  that  it  was  neces- 
sary to  drill  from  both  sides  of  the  link.  Plain- 
tiff complained  of  these  defects,  but  was  direct- 
ed to  continue  or  quit,  whereupon  he  construct- 
ed a  wire  hook  with  a  loop  to  fll  around  bis 
two  middle  fingers  to  pull  tne  llnlu  away  from 
the  machine.  While  using  the  hook  the  wire 
caught  and  was  rapidly  wound  around  the 
drill  shaft  and  plaintiff*!  fingers  pulled  oft 
Held,  that  plaintiiT!  use  of  the  book  and  not 
the  defective  condition  of  the  machine  was  the 
proximate  cause  of  his  injury. 

Appeal  from  Circuit  Court  Hllwaoke* 
County;  Orren  T.  Williams,  Judge. 

Action  by  Joseph  Stefanowskl  by  his 
guardian  against  the  Chain  Belt  Company. 
From  a  Judgment  for  defendant;  plalntUT 
appeals.    Affirmed. 

Plaintiff,  when  18%  years  of  age,  was  em- 
ployed in  the  factory  of  the  defendant  which 
was  engaged  in  making  chain  belts  compos- 
ed of  U-shaped  links  joining  the  jaws  of  one 
to  the  base  of  another  by  a  transverse  bolt 
running  through  holes  in  the  Jaws  of  the  one 
link  and  the  straight  base  of  the  otb^. 
These  links  were  about  two  inches  long  and 
two  Inches  wide.  They  were  roughly  cast, 
with  a  transverse  bole  through  each  of  the 
jaws  and  through  the  straight  base,  and 
plaintiff  was  set  to  work  with  a  drill  at 
reaming  out  these  holes.  The  machine  had 
a  table  on  which  the  link  was  placed,  and 
from  above  descended  a  vertical  revolving 
shaft  having  at  the  lower  end  a  sharpened 
drill,  rapidly  revolving,  which  penetrated 
these  holes  and  smoothed  them.  Upon  tiie 
table  was  a  jig  or  bar  of  Iron  calculated  to 
just  fit  within  the  jaws  of  the  link  and  to 
hold  It  rigid  so  that  the  descending  drill 
would  exactly  strike  and  penetrate  the  holes. 
The  drill  was  caused  to  descend  by  pulling 
upon  a  lever  with  the  left  band  of  the  oper- 
ator. The  link  was  placed  upon  the  jig  with 
the  right  hand  of  the  operator,  who,  under 
most  circumstances,  was  also  required  to 
squirt  from  an  ordinary  oilcan,  water  upon 
the  drill  to  keep  it  from  heating.  PlatntlfTs 
testimony  tends  to  show  that  the  jig  on  the 
machine  in  question  had  become  somewhat 
worn  so  that  It  did  not  hold  the  link  In  per- 
fect position,  but  needed  the  aid  of  his  bands; 
also  that  the  water  can  worked  badly  so  that 
the  process  of  drilling  made  the  link  too  bot 
to  be  comfortably  touched  with  bare  fingers; 
also  it  is  claimed  that  the  drill  supplied  him 
had  been  worn  so  short  that  It  would  not 
reach  the  hole  In  the  lower  jaw  of  the  link 
when  in  position,  so  tiiat  after  drilling  a  hole 
in  one  jaw  the  link  bad  to  be  withdrawn, 
turned  over  and  again  pushed  onto  the  Jig 
in  order  to  bore  the  bole  In  the  othw  Jaw. 
PlaintltTs  fingers  became  sore  from  rei>eated 
contact  with  the  hot  links.  He  complained 
of  the  situation  and  of  this  trouble  and  asked 
to  be  put  at  other  work,  but  was  commanded 
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to  go  back  to  tbis  work  or  go  home.  He  ac- 
cordingly returned  to  the  work,  and  at  noon 
constmcted  a  device  of  his  own  inrentlon, 
conalBting  of  a  small  wire  one  end  of  which 
be  bent  at  right  angles  to  constitute  a  hook 
to  insert  in  the  hole  through  the  base  of  the 
link  to  pull  It  away  from  the  machine.  At 
the  other  end  he  bent  the  wire  Into  a  loop  to 
lit  round  the  two  middle  fingers  so  as  to  hang 
there  during  other  operations  with  the  right 
hand,  thus  avoiding  delay  of  laying  the  book 
down  and  picking  It  up  each  time.  This 
wire,  as  it  was  attached  to  the  fingers,  was 
necessarily  brought  into  close  proximity  to 
the  Tertical  revolTing  drill  in  each  operation 
of  turning  over  the  link  and  reinserting  it  on 
the  Jig.  After  about  a  half  hour's  use  it 
caught  thereon,  and  the  wire  was  rapidly 
wound  around  the  drill  shaft,  and  plalntlfTs 
two  middle  fingers  pulled  off.  After  trial 
and  overruling  motions  for  nonsuit  and  for 
direction  of  a  verdict  in  favor  of  the  defend- 
ant, the  Jury  found  a  special  verdict  to  the 
effect  that  plaintiff  was  not  sufllclently  in- 
structed of  danger,  and  had  not  8u£Bclent 
knowledge  to  comprehend  the  risk  of  the 
wire  hook  used  by  him,  and  was  not  guilty 
of  any  want  of  ordinary  care;  that  the  drill 
press  was  defective  and  defendant  charged 
with  knowledge  thereof,  and,  in  answer  to 
the  seventh  question,  that  the  Insufficient 
condition  of  the  drill  press  was  the  proxi- 
mate cause  of  the  plaintiff's  Injury.  Flaln- 
tUTs  motion  for  Judgment  was  denied,  and 
defendant's  motion  to  reverse  the  answer  to 
the  seventh  question  was  granted,  and  Judg- 
ment rendered  in  favor  of  the  defendant, 
from  wbldi  plaintiff  appeals. 

Loyal  H.  McCarthy  and  Ghas.  G.  Woolcock 
(W.  8.  Frazler,  of  comisel),  for  appellant 
Roemer  &  Aarons,  for  respondent 

DODGE,  J.  (after  Stating  the  facts).  The 
sole  error  assigned  Is  that  the  court  held,  as 
matter  of  law,  that  tiie  defective  condition 
■  of  the  drill  was  not  the  proximate  cause  of 
plaintiffs  injury,  against  which  holding  ap- 
pellant's counsel  presents  a  forcible  and 
plausible  argument  While  every  act  or 
event  without  which  some  result  would  not 
have  been  reached,  is,  In  colloquial  sense,  a 
cause  thereof,  not  every  such  act  or  event  is 
the  legal  cause  of  the  injurious  result  in  the 
law  of  torts.  That  legal  proximate  caase 
which,  when  It  Involves  negligence  of  anoth- 
er, results  In  his  liability  has  been  often  de- 
fined and  last  carefully  discussed  In  the  two 
opinions  in  WInchel  v.  Goodyear,  128  Wis. 
271,  105  N.  W.  824.  The  proximate  legal 
cause  is  that  acting  first  and  producing  the 
injmry,  either  Immediately  or  by  setting  other 
events  in  motion,  all  constituting  a  natural 
and  continuous  chain  of  events,  each  having 
a  close  causal  connection  with  Its  Immediate 
predecessor,  the  final  event  In  the  chain  im- 
mediately effecting  the  Injury  as  a  natural 
and  probable  result  of  the  cause  which  first 
acted,  under  such  circumstances  that  the 


person  responsible  for  fb»  first  event  should, 
as  an  ordinarily  prudent  and  intelligent  per- 
son, have  reasonable  ground  to  expect  at  the 
moment  of  his  act  or  default  that  an  injury 
to  some  person  might  probably  result  there- 
from. The  act  of  one  creating  a  peril  may 
none  the  less  be  the  legal  cause  of  an  Injury 
to  another  because  of  Intervening  events 
which  might  or  might  not  take  place,  provid- 
ed such  events  are  natural  and  probable, 
and  provided  the  probability  of  injury  might 
be  reasonably  anticipated.  In  both  the  Wln- 
did  T.  Goodyear  and  Teas  t.  Chicago  Brass 
Co.  (124  Wis.  406,  102  N.  W.  032)  cases  the 
intervening  event  was  a  slipping  of  the  per- 
son injured  by  reason  of  surrounding  con- 
ditions, thus  bringing  himself  wltbln  the  peril 
which  the  defendant  had  created,  and  It  was 
held  that  such  events  might  by  a  Jniy,  be 
considered  natural  and  probable  under  all 
the  circumstances.  A  similar  holding  was 
made  in  Morey  v.  Lake  Superior  T.  &  T.  Co., 
125  Wis.  148, 103  N.  W.  271,  where  the  hiter- 
venlng  event  was  a  fainting  or  falling  of  the 
Injured  person  caused  by  fright  at  the  sud- 
den apparition  of  an  unnotified  and  negligent- 
ly rapid  railroad  train.  In  the  last-cited 
case,  at  page  155  of  125  Wis.,  and  page  273 
of  103  N.  W.,  was  adopted  a  carefully  framed 
description  of  such  an  intervening  event  as 
vtill  break  the  chain  of  legal  proximity  be- 
tween an  earlier  negligent  act  and  the  Injury. 
"Whenever  a  new  cause  intervenes  which  Is 
not  a  consequeffce  of  the  first  wrongful 
cause,  which  Is  not  under  the  control  of  the 
wrongdoer,  which  could  not  have  been  fore- 
seen by  the  exercise  of  reasonable  diligence 
by  the  wrongdoer,  and  except  for  which  the 
final  injurious  consequences  would  not  have 
happened,  then  such  Injurious  consequences 
must  be  deemed  too  remote  to  constitute  the 
basis  of  a  cause  of  action." 

The  question  here  presented  Is  whether 
the  use  by  plaintiff  of  the  wire  hook  could, 
by  any  reasonable  mind,  be  deemed  such  a 
natural  and  probable  event  so  that  a  chain 
of  legal  causation  between  the  defective 
condition  of  defendant's  drill  and  the  in- 
Jury  to  plaintiff's  fingers  was  unbroken. 
Of  course  we  aro  not  advanced  much  to- 
ward an  answer  to  this  Inquiry  by  the  ob- 
vious fact  that  but  for  the  use  of  such 
wire,  the  injury  would  not  have  happened. 
It  Is  equally  true  that  but  for  the  fainting 
or  slipping  In  the  cases  Just  mentioned  the 
injury  would  not  have  occurred,  and  yet  It 
is  doubtless  essential  to  a  holding  that  the 
use  of  the  wire.  Instead  of  being  one  of  a 
chain  of  natural  and  probable  events,  was, 
in  fact,  the  legal  cause  of  the  Injury,  that 
we  should  discover  that  the  Injury  would 
not  have  happened  without  It  therefore, 
it  is  proper  to  mention 'that  entirely  obvious 
fact  Another  fact  which  is  of  some  co- 
gency, though  not  In  all  cases  conclusive, 
Is  that  there  was  no  close  causal  con- 
nection between  the  defective  drill  and  the 
use  of  the  wire  invented  by  the  plaintiff 
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and  used  upon  his  own  Tolition.  But  causa- 
tion of  every  act,  circumstance,  or  condition 
which  participates  In  the  chain  of  events 
leading  to  the  injurious  result  need  not  be 
by  the  event  or  act  which  is  held  the  prox- 
imate cause,  for  in  both  the  Yess  and  Win- 
chel  Cases  the  slipping  of  the  plalntlfT  was 
In  no  wise  caused  by  the  defect  In  the 
machine  from  which  he  Buffered.  Tbelr 
efficacy  was  merely  to  bring  about  a  con- 
dition subjecting  plaintlfiT  to  the  perils  neg- 
ligently created  by  the  defendants  In  the 
respective  cases,  acting  naturally  and  prob- 
ably. It  does,  bowever,  appear  in  the  pres- 
ent case  that  in  the  operation  of  the  drill 
in  question  there  was  no  likelihood  or  dan- 
ger of  plaintlfTs  fingers  being  brought  in 
contact  therewith  if  he  operated  It  in  any 
manner  within  the  knowledge  or  experience 
of  any  person ;  that  the  only  way  in  which 
his  fingers  were  In  fact  brought  Into  that 
peril  was  by  reason  of  the  use  of  a  device 
unique  and  unprecedented,  and  which  can- 
not but  be  considered  the  result  of  very 
unusual  Ingenuity  and  invention  by  the 
plaintiff  himself.  So  far  as  appears  by  the 
evidence,  no  one  had  ever  thought  of  using 
a  hook  for  pulling  the  links  away  from  the 
machine;  but  that  is  not  all  of  the  pecu- 
liarity involved  In  plalntlflT's  device  a 
mere  hook  which  was  to  be  laid  down  pend- 
ing the  other  operations  with  the  right 
liand,  and  picked  up  again  when  used,  would 
not  have  brought  about  the  Injury,  but 
it  would  have  been  inconsistent  with  the 
rapidity  with  which  the  operations  of  the 
insertion,  turning,  and  removal  of  the  links 
needed  to  be  performed.  To  obviate  this 
latter  difficulty  plaintiff's  invention  went  to 
the  extent  of  devising  a  loop  on  one  end 
to  place  over  his  fingers  in  such  a  posi- 
tion that  the  hook  end  would  be  out  of  the 
way  wblle  he  was  manipulating  the  links 
with  his  fingers,  and  yet  not  involve  the 
delay  of  laying  it  down  and  picking  it  up 
again.  But  it  was  this  very  circumstance 
of  the  arrangement  of  the  wire  with  this 
loop,  so  that  in  a  certain  position  of  his 
hand  It  was  brought  into  close  proximity 
to  the  vertical  shaft  of  the  drill,  that  en- 
abled it  to  come  In  contact  with  that  re- 
volving shaft  and  thus  tear  away  his  fin- 
gers. Obviously  here  was  such  novelty  of 
invention  as  would  almost,  If  not  quite, 
satisfy  the  most  hypercritical  patent  exam- 
iner. Surely  it  cannot  be  that  an  event 
which  never  occurred  before  In  years  of 
human  experience,  and  which  could  not 
happen  without  what  amounts  to  a  spasm 
of  Inventive  genlous  in  an  inexperienced 
boy,  is  either  probable  or  within  reasonable 
anticipation.  The  contrast  presented  by 
Ooolldge  T.  Hallauer,  126  Wis.  244,  lOS  N. 
W.  568,  Is  Instructive.  There,  the  Inter- 
vening act  or  event  which  Immediately  ren- 
dered the  defect  in  a  lathe  efficient  to  in- 
jure, was  the  application  of  a  file  by  the 
Injured  man,  but  that  act  was  one  known 


by  the  employer  to  be  customary  and  fre- 
quent with  operatives,  and  the  file  had  been 
provided  for  that  purpose.  Further  inter- 
estingly instructive  cases  have  been  gather- 
ed by  respondent's  counsel.  Nelson  v.  N. 
BS.  L.  Co.,  26  B.  I.  258,  58  Ati.  802,  67  Lu  R. 
A.  116,  106  Am.  St  Rep.  711;  Stephenson  v. 
Corder  (Kan.)  80  Pac.  938,  69  L.  R.  A.  246; 
Flshbum  v.  Railway  Co.,  127  Iowa,  483, 
103  N.  W.  481}  Conley  v.  Am.  Btt.  Co.,  87 
Me.  862,  32  Atl.  965;  Pryor  v.  Railway  Co., 
90  Ala.  82,  8  South,  55;  B.  T.,  etc.,  R.  Co. 
T.  Reynolds,  93  Ga.  570,  20  S.  E.  70;  Mc- 
Farlane  v.  Town  of  Sullivan,  99  Wis.  361, 
74  N.  W.  659,  76  N.  W.  71;  Holdrldge  v. 
Mendenball,  108  Wis.  1,  5,  83  N.  W.  1109, 
81   Am.   St   Rep.   871. 

We  conclude  that  the  trial  court  correct- 
ly decided  that  the  evidence  conclusively 
established  that  the  act  of  the  plaintiff  in 
using  the  wire  device  was  the  efficient  cause 
of  the  injury,  and  that  It  was  neither  prob- 
able nor  within  reasonable  anticipation  of 
an  ordinarily  prudent  and  Intelligent  per- 
son, and,  as  a  result,  that  the  defects  in 
the  drill  were  not  proximately  connected 
with  the  injury  so  as  to  nuiks  tbem  the 
legal  cause  thereof. 

Judgment  affirmed. 


BECKER  V.  BLUEMEL  et  al. 
(Sopreme  Court  of  Wisconaln.    Nov.  7,  1906.) 

1.  MOBrOAOSS  —  PATmifT— EVIDBNCB  —  SUF- 

noiiCROT. 

In  a  Bait  to  foreclose  a  mortgage,  evidence 
considered,  and  held  Insufficient  to  show  tliat 
the  same  was  paid. 

2.  Sau— LiBR    AND    Pbiositt— NoncK— Er- 
TBT  or  Satisfaction. 

PlalntiS,  the  assignee  of  a  mortgage,  failed 
to  record  the  assignment,  but  sutMequently  turn 
ed  the  note  and  mortgage  over  to  an  agent  for 
collection.  The  agent  was,  and  had  t>een  since 
the  execution  of  the  mortgage,  attorney  in  fact 
for  the  original  mortgagee,  and  such  agent 
thereafter,  acting  for  defendant  procured  for 
her  another  mortgage  on  tl>e  land  from  the 
vendee  of  the  first  mortgagor,  and  the  agent 
executed  a  satisfaction  of  the  first  note  and 
mortgage,  but  it  was  not  recorded.  Neither 
defendant  nor  the  first  mortgagee  knew  that 
the  first  mortgage  was  discharged,  but  the  agent 
knew  at  the  time  he  executed  the  satisfaction 
that  the  first  mortgage  had  in  fact  not  been 
paid.  Held  that  though  the  second  mortgagee 
took  her  mortgage  after  the  satisfaction  of  the 
first  mortgage,  the  first  mortgagee,  under  the 
circumstances,  was  entltied  to  enforce  her  mort- 
gage as  a  prior  lien. 

Appeal  from  Circuit  Court,  Milwaukee 
County;    Ijawrence  W.  Halsey,  Judge. 

Action  by  August  Becker  against  Johanns 
Bluemel  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Action  to  foreclose  a  real  estate  mortgage^ 
On  May  10,  1900,  Herman  J.  Llndenmann 
gave  a  mortgage  on  real  estate  he  then 
owned  to  secure  his  note  for  I860,  payable 
to  the  order  of  Mary  Kurth.    G.  W.   MU- 
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bratb,  as  her  attorney  In  fact,  under  power 
of  attorney  giving  authority  to  make  an  as- 
signment of  this  note  and  mortgage,  trans- 
ferred them  by  written  agreement  to  Bliza- 
betb  Becker,  plaintiff's  wife.  This  assign- 
ment has  not  been  recorded,  and  Is  eltber 
lost  or  destroyed.  On  August  21,  1906, 
Elizabeth  Becker  transferred  this  note  and 
mortgage  by  written  assignment  to  the  plain- 
tiff. This  assignment  Is  unrecorded.  After 
the  giving  of  this  mortgage  Lindenmann 
conveyed  the  premises,  subject  to  the  mort- 
gage, to  Charles  Eisner,  who  on  June  21, 
1900,  conveyed  it  by  warranty  deed  to  the 
defendants  Haase  and  Orube;  the  grantees 
assuming  payment  of  the  debt  secured  by 
this  mortgage  on  the  land.  The  note  ma- 
tured May  10,  190S.  On  May  19,  1906,  plain- 
tiff, as  agent  of  his  wife,  Elizabeth  Becker, 
delivered  this  note  and  mortgage  to  the  O. 
W.  Milbrath  Company  for  collection.  The 
Milbrath  Company  bad  acted  as  collecting 
agents  for  her  of  like  secured  claims,  and, 
whenever  so  directed,  reloaned  the  proceeds 
and  gave  releases  to  the  paying  debtors.  In 
the  month  of  March,  1905,  the  Milbrath 
Company  received  |800  for  the  defendant 
Jolianna  Bluemel.  This  was  paid  to  It  on  a 
note  and  mortgage  then  due  and  owned  by 
her,  and  In  the  hands  of  the  Milbrath  Com- 
pany for  collection.  Under  an  agreement 
with  her  the  company  was  authorized  to 
roloan  the  money  on  real  estate  for  her.  The 
Milbrath  Company  entered  the  receipt  of 
this  money  in  their  books  of  account  in  the 
name  of  Johanna  Bluemel  under  "Bills  Pay- 
able," and  as  received  from  the  mortgagor 
of  the  loan.  Johanna  Bluemel  never  re- 
ceived this  money,  or  any  part  thereof,  from 
the  Milbrath  Company.  About  May  25,  1905, 
Herman  J.  Lindenmann,  the  maker  of  the 
note  and  mortgage  now  sought  to  be  en- 
forced by  plaintiff,  agreed  with  the  Milbrath 
Company,  for  himself  and  the  defendants 
Haase  and  Grube,  the  present  owners  of  the 
land  covered  by  plaintiff's  mortgage,  that 
the  present  owners  should  execute  a  new 
note  for  $850  and  a  new  mortgage  on  the 
same  lands  securing  Its  payment,  and  that 
such  note  and  mortgage  should  be  received 
by  the  Milbrath  Company  as  payment  of 
plaintiff's  note  and  mortgage.  Pursuant  to 
such  agreement,  on  May  26,  1906,  Haase 
and  Orube  made  a  note  for  $860  payable 
after  five  years  to  Mary  Kurth,  and  gave  a 
mortgage  on  the  same  premises  to  Mary 
Knrth  to  secure  its  payment  This  note 
and  mortgage  they  delivered  to  Herman  J. 
Lindenmann.  He  delivered  them  to  the 
Milbrath  Company  under  the  arrangement 
with  its  officers  that  such  note  and  mort- 
gage should  be  received  by  them  In  payment 
of  plaintiff's  note  and  mortgage,  which  they 
then  held  for  collection  as  agente  of  plain- 
tiff's wife,  Elizabeth  Becker.  Upon  receipt 
from  Lindenmann  by  the  Milbrath  Company 
of  the  Haase  and  Grube  note  and  mortgage, 
the  Milbrath  Company,  as  attorney  in  fact 


for  Mary  Kurth,'  on  May  25,  1906,  executed 
a  satisfaction  of  the  note  and  mortgage  now 
sued  on  by  plaintiff  and  delivered  the  note 
and  mortgage  to  Lindenmann,  who  ever  since 
has  kept  them  and  the  satisfaction  piece  In 
his  possession  wltbont  placing  the  satisfac- 
tion on  record. 

The  Milbrath  Company,  at  the  time  of  the 
transaction,  had  an  account  upon  its  ledger 
In  the  name  of  Elizabeth  Becker,  and  there- 
in credited  her  with  $850  as  the  proceeds  of 
the  Haase  and  Grube  note  and  mortgage, 
debited  their  "loan  account"  on  the  books 
with  a  like  sum,  specifying  tliat  it  pertained 
to  a  loan  of  "Johanna  Bluemel,"  and  made 
other  Ix)ok  entries  to  the  effect  tliat  they 
bad  paid  $860  of  the  money  of  Johanna 
Bluemel  to  Haase  and  Grube,  and  that  they 
had  collected  from  Haase  and  Grube  a  like 
sum  In  paymoit  of  plaintUTs  note  and  mort- 
gage. No  money  was  in  fact  received  or 
paid  by  the  Milbrath  Company  on  account 
of  this  transaction,  except  the  sum  of  $60 
paid  to  it  by  Johanna  Bluemel,  and  these 
entries  were  In  fact,  except  as  to  the  $50,  mere 
colorable  Ixwk  entries.  At  the  time  of  these 
transactions,  on  or  about  May  25,  1905,  ttie 
Milbrath  Company  did  not  have  the  $800 
collected  by  them  In  March,  1905,  for  Johan- 
na Bluemel,  and  It  was  in  fact  insolvent 
It  was  owing  to  Ite  clients,  who  had  given 
it  money  to  invest  &n  amount  exceeding 
$6,000.  The  cash  it  had  at  this  time  was 
deposited  to  the  i>ersonal  account  of  G.  W. 
Milbrath,  an  officer  of  the  company,  and  was 
somewhere  between  $200  and  $300  in  amount 
The  company's  financial  condition  did  not 
Improve  up  to  the  time  it  went  into  bank- 
ruptcy on  the  following  August  18,  1905.' 
The  note  and  mortgage  for  $850,  given  by 
Haase  and  Grube  on  May  26,  1905,  and  de- 
livered to  tUb  Milbrath  Company  by  Linden- 
mann in  the  manner  above  related,  was  as- 
signed by  the  company,  in  the  name  of  0. 
W.  Milbrath,  as  attorney  In  fact  for  Mary 
Kurth,  to  Johanna  Bluemel,  and  on  Instru- 
ment of  assignment,  together  with  such,  note 
and  mortgage,  was  delivered  to  her,  and 
with  such  assignment  was  recorded  August 
19,  1906.  The  transfer  of  the  Haase  and 
Gmbe  note  and  mortgage  was  conducted  by 
the  officers  of  the  Milbrath  Company  for 
Johanna  Bluemel.  None  of  the  defendants 
had  actual  knowledge  of  the  rights  of  Eliza- 
beth Becker,  or  of  the  assignment  of  the 
note  and  mortgage  sued  on.  Elisabeth  Beck- 
er and  the  plaintiff  had  no  knowledge  of 
the  transactions  respecting  the  execution,  de- 
livery, and  assignment  of  tiie  note  and  mort- 
gage .of  Haase  and  Gruhe,  given  May  26, 
1906,  nor  of  the  satisfaction  and  delivery  to 
Lindenmann  of  the  note  and  mortgage  sued 
on.  The  court  found  that  the  plaintiff's 
note  and  mortgage  had  never  been  paid  or 
discharged,  and  that  notice  of  lis  pendens 
was  duly  filed  at  the  commencement  of  the 
action  August  23,  1906,  and  decreed  that  the 
full   amount  of  the  principal   and  Interest 
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due  on  tbe  note  be  recovere^l  by  the  plaintiff, 
that  foreclosnre  of  all  the  right,  title  and 
Interest  of  the  defendants  In  and  to  the 
lands  be  had,  that  Herman  J.  Llndenmann 
deliver  the  note  and  mortgage  to  the  clerk 
of  the  court  for  the  use  of  the  plalntiflT  and 
Johanna  Bluemel,  that  the  satlgfactlon  of 
them  as  executed  by  C.  W.  MUbrath,  as 
attorney  in  fact  for  Mary  Kurth,  be  canceled 
and  held  for  naught,  and  the  Haase  and 
Grube  note  and  mortgage,  now  held  by 
Johanna  Bluemel,  to  be  without  considera- 
tion and  void,  and  that  they  should  be  can- 
celed. From  this  Judgment  Johanna  Blue- 
mel appeals. 

Edgar  Lk  Wood,  for  appellants.  Turner, 
Hunter,  Pease  &  Turner,  for  respondent 

SEIBEOKBB.  J.  (after  stating  the  facts). 
The  appellant  assails  the  finding  of  the  court 
to  the  effect  that  the  plaintitTs  note  and 
mortgage  were  not  paid  by  the  acceptance 
of  the  new  note  and  mortgage  given  by 
Haase  and  Orube  and  delivered  to  the  MU- 
brath Company.  It  is  beyond  question  that 
the  Mllbrath  Company,  as  plaintiff's  agent 
for  the  collection  of  the  note  and  mortgage, 
was  restricted  to  receiving  payment  of  them 
in  money.  Tb^  bad  no  authority  to  receive 
payment  In  any  other  way.  The  claim  that 
the  coarse  of  dealing  between  them  and 
Elizabeth  Becker,  before  they  undertook  the 
collection  of  this  note,  shows  that  they  had 
full  power  to  deal  with  defendant's  note 
and  mortgage  as  owners,  is  not  sustained. 
It  Is  apparent  that  their  authority  to  deal 
with  these  securities  was  limited  to  that 
of  collection  agents,  under  which  they  could 
receive  payment  of  them  only  In  money.  We 
must  then  ascertain  whether  the  finding  that 
nothing  was  In  fact  paid  to  them  as  such 
agents,  except  the  sum  of  $50  paid  \ff  appel- 
lant on  May  25,  1905,  Is  sustained  by  the 
evidence. 

The  contention  Is  that  the  Mllbrath  Com- 
pany had  collected  $800  in  money  for  appel- 
ant In  the  month  of  March  and  held  It  for 
her  to  reloan  It,  and  that  the  books  of  ac- 
counts show  that  th^,  as  agents  of  Mrs. 
Bluemel,  applied  this  sum  and  the  $50  deliv- 
ered to  them  by  her  to  the  payment  of  plain- 
tiff's note.  While  the  book  entries  which 
are  relied  on  tend  to  show  such  a  transac- 
tion, yet  the  facts  established  by  the  other 
evidence  in  the  case  are  that  the  Mll- 
brath Company,  at  the  time  of  surrendering 
'plaintiflTs  note  and  mortgage  to  Llndenmann 
on  May  26,  1905,  accepted  the  Haase  and 
Grube  note  and  mortgage  as  payment  of 
them,  and  that  the  oflBcers  of  this  company 
did  not  at  any  time  thereafter  pay  the  $800 
of  appellant's  money  In  consideration  of 
transferring  the  Haase  and  Grube  securities 
to  her.  The  MUbrath  Company  did  not  have 
OD  hand  the  |800  which  they  had  collected 


for  appellant  In  the  preceding  March,  and 
they  could  not,  therefore,  at  the  time  of  the 
alleged  payment  of  plaintiff's  note  and  mort- 
gage, apply  this  money  In  payment  of  them 
as  claimed  upon  their  books  of  accounts. 
Under  the  facts  and  circumstances,  these 
are  mere  colorable  entries  and  amount  to  a 
bookkeeping  transfer  of  appellant's  credit  to 
Elizabeth  Becker.  This,  of  course,  did  not 
operate  as  a  payment  of  plalntlfTs  note 
and  mortgage.  The  court's  conclusion  that 
the  Mllbrath  Company  was  insolvent  at  the 
time  of  these  transactions  is  fully  warranted 
by  the  evidence.  Large  sums  Intrusted  to 
the  company  to  be  loaned  for  its  clients 
had  been  converted  by  the  officers  to  the  use 
of  the  company,  and  it  was  unable  to  pay 
them,  and  soon  thereafter  was  forced  Into 
bankruptcy.  The  plaintiff's  mortgage  was 
recorded  long  before  appellant's  mortgage 
was  made  and  recorded,  and  remained  un- 
satisfied of  record  up  to  the  time  this  action 
was  commenced.  There  Is  no  proof  showing 
that  appellant  had  been  informed  that  this 
mortgage  was  discharged.  Her  agents,  the 
officers  of  the  Mllbrath  Company,  had  ac- 
tual notice  that  It  was  a  subsisting  mortgage 
and  bad  not  in  fact  been  paid  at  the  time 
they  assigned  the  Haase  and  Orube  securi- 
ties to  her.  It  Is  obvious  from  these  facts 
that  plaintiff  Is  entitled  to  Insist  upon  his 
mortgage  security  and  to  enforce  It  In  this 
action. 

Exception  is  urged  to  the  point,  found  by 
the  court,  that  the  assignment  of  the  Haase 
and  Orube  mortgage  to  appellant  was  with- 
out consideration  and  therefore  void.  From 
the  foregoing  facts  it  Is  clear  that  the  as- 
signment was  based  on  the  transaction 
through  which  they  sought  to  effect  payment 
of  plaintiff's  notes  by  the  application  of  ap- 
pellant's credit  for  the  $800  of  her  money 
they  had  collected.  Since  the  accomplish- 
ment of  that  object  failed  for  the  rea- 
sons above  stated,  it  must  necessarily  fol- 
low that  Haase  and  Grube  received  no  con- 
sideration for  the  note  and  mortgage  they 
made  in  favor  of  Mary  Kurth,  and  which 
they  delivered  to  Llndenmann  in  payment  of 
the  note  and  mortgage  in  question.  Nor 
was  there  consideration  for  its  subsequent 
assignment  by  the  Mllbrath  Company  to  ap- 
pellant Upon  these  facts  the  court  declared 
the  note  and  mortgage  void  In  appellant's 
hands. 

It  is  urged  that  the  doctrine  of  estofipel 
as  applied  in  Marling  v.  Milwaukee  Realty 
Company  (Wis.)  106  N.  W.  844,  and  the  other 
cases  cited,  has  application  to  the  plaintiff 
In  the  instant  case.  We  discover  no  similari- 
ty In  the  facts  of  this  case  to  the  facta  and 
circumstances  there  presented,  and  hence  no 
basis  for  the  application  of  the  rule.  There 
is  no  reversible  error  in  the  casa 

Judgment  affirmed. 


Digitized  by 


Google 


Wte.) 


HABLING  T.  MAYNARD. 


637 


MARLING  r.  UAYNARD  et  aL 
(Supreme  Gout  of  Wisconsin.    Not.  7,  1900.) 

1.   MOBTGAOn     —  FOBl!OI.OSTraB  —  DBTIOISNCT 

JooaMCNT. 

Rev.  St  1898,  |  31S6,  proTidcn  that,  in  no- 
t-'iona  to  foreclose,  the  plaintiff  may  unite  in 
his  complaint  with  his  claim  for  foreclosure 
and  sale  a  demand  for  judgment  for  any  de- 
ficiency against  ever;  party  who  may  be  per- 
■onally  liable  for  the  debt  secured  by  the  mort- 
gage, and  that  such  deficiency  judgment  shall 
be  ordered  in  the  original  judgment,  and  sep- 
arately rendered  against  the  party  liable  on  or 
after  the  coming  in  and  confirmation  of  the  re- 
port of  nle,  and  be  docketed  and  enforced  as 
In  other  cases.  Held,  that  where  complainant, 
in  a  suit  to  foreclose  a  mortgage,  was  not  en- 
titled to  a  judgment  of  foreclosure,  she  was  not 
entitled  in  that  action  to  a  personal  judgment 
against  the  defendants  personally  liable  an  the 
debt  for  which  the  mortgage  was  deposited  aa 
collateral. 

[EM.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Mortgages,  |  1G04.] 

S.   SAKz—AFPEAir—RBVBBSAi<—M  Alt  DATE— Ef- 
fect. 

In  an  action  by  an  assignee  of  a  mortgaga 
deposited  as  collateral  security  to  foreclose 
and  for  a  deficiency  as  against  the  defendants 
individuplly  liable  for  the  debt,  a  bona  fide  pur- 
chaser of  the  premises  subject  to  the  mortgage 
was  made  a  defendant  and  filed  a  counterclaim 
praying  that  the  complaint  be  dismissed ;  that 
the  purchaser's  claim  be  established  against 
plaintiff's  claim  In  and  to  the  premises;  that 

J>Ia<nttff's  claim  be  barred  and  for  costs.  A 
udgment  in  favor  of  plaintiff  for  foreclosure 
waa  reversed  on  appeal  under  a  mandate  recit- 
ing "judgment  reversed  and  cause  remanded 
with  directions  to  enter  judgment  in  accord- 
ance with  the  prayers  of  appellant's  counter- 
claim as  to  her  and  for  further  proceedings  ac- 
cording to  law."  Beld  that,  nnder  such  mandate, 
complainant  could  not  recover  a  personal  judg- 
ment against  those  individually  liable  on  the 
debt  for  which  the  mortgage  was  deposited  as 
collateral. 

Appeal  from  Oircnit  Court,  Mllwaoltee 
County;  Lawrence  W.  Halsey,  Judge. 

Suit  by  Cella  Marling  against  Charles  A. 
Maynard  and  others.  From  a  Judgment  for 
piaintitr,  defendants  appeal.  Reversed  and 
remanded. 

This  action  was  commenced  May  8,  1903, 
to  foreclose  a  note  and  mortgage  executed  by 
the  Mllwauicee  Realty  Company  November  8, 
1897,  to  the  order  of  Henry  Herman  for 
$1,800,  payable  three  years  from  the  date 
thereof,  wbich  mortgage  was  on  the  land 
therein  described,  and  was  recorded  Novem- 
ber 6,  1897,  in  volume  398  of  Mortgages  on 
page  183. '  The  amended  complaint  alleges  in 
effect  the  facts  stated;  also  that  November 
3,  1887,  the  defendants  Maynard  and  Aguew 
for  a  valuable  consideration  guarantied  in 
writing  the  payment  of  the  note  and  waived 
demand,  notice,  and  protest  of  the  same; 
that  December  10,  1897,  for  valuable  con- 
^(leration  Herman  duly  assigned  said  note 
and  mortgage  to  the  plaintiff,  and  that  such 
assignment  was  recorded  April  17,  1903;  that 
the  realty  company  failed  to  pay  the  amotmt 
due  November  3,  1900;  that  the  plaintiff  was 
the  owner  of  the  note  and  mortgage,  and  that 
there  was  due  thereon  |1,800  with  Interest 


thereon  from  November  S,  1902,  at  8  per  cent, 
per  annum ;  that  July  6,  1902,  the  defendant 
Emma  Nommensen  agreed  to  purchase  the 
mortgaged  premises  from  the  realty  company 
and  received  a  warranty  deed  fiom  that  com- 
pany of  said  premises  September  12,  1902, 
and  the  same  was  recorded  July  6,  1908 ;  that 
the  Henry  Herman  Company  and  Bmma  Nom- 
mensen had  or  claimed  to  have  some  interest 
in  or  lien  upon  the  mortgaged  premises  or 
some  part  thereof,  which  interest  or  lien,  if 
any,  liad  accrued  subsequently  to  the  lien 
of  said  mortgage;  that  no  proceedings  had 
been  had  at  law  or  otherwise  for  the  recovery 
of  the  sum  secured  by  said  note  and  mort- 
gage or  any  part  thereof,  and  that  no  part 
thereof  had  been  paid  or  collected  except  a 
portion  of  the  Interest  as  stated;  that  the 
premises  were  inadequate  security ;  and  then 
demands  judgment  for  $1,800  with  Interest 
from  November  8,  1002,  at  the  rate  of  8  per 
cent  Iter  annum,  and  that  unless  tlie  same 
should  be  paid  within  a  year  from  the  ren- 
dition of  the  judgment  the  premises  be  sold 
and  conveyed  to  the  purchasers;  that  if  the 
moneys  arising  from  the  sale  sliould  be  in- 
sufficient to  satisfy  the  judgment,  then,  upon 
the  flOng  and  confirmation  of  the  sherilTs 
report  of  the  sale,  specifying  the  amount  of 
such  deficiency,  judgment  be  rendered  against 
the  defendants,  the  Milwaukee  Realty  Com- 
pany and  Maynard  and  Agnew,  who  were 
personally  liable  for  the  payment  of  the  debt 
secured  by  the  mortgage,  for  the  amount  of 
such  deficiency  with  interest  thereon  from 
the  date  of  the  sherlfTs  report  of  such  sale, 
and  that  the  plaintiff  have  execution  therefor. 
The  Milwaukee  Realty  Company  and  May- 
nard and  Agnew  answered  and  therein  ad- 
mitted that  the  mortgage  was  collateral  se- 
curity for  the  payment  of  the  note,  and  that 
the  same  was  recorded  as  alleged,  and  that 
Maynard  and  Agnew  in  writing  guarantied 
the  payment  of  said  note;  and  alleged  that 
September  9,  1902,  the  note  and  mortgage 
were  fully  paid  and  discharged,  and  that  the 
land  was  at  the  same  time  conveyed  to 
Emma  Nommensen  who  thereupon  tools  pos- 
session of  the  premises,  and  prayed  that  she 
be  made  a  party  defendant  The  defend- 
ant Emma  Nommensen  was  thereupon  made 
a  party  defendant,  and  made  answer  and 
counterclaim  and  claimed  to  be  a  bona  fide 
purchaser  for  value  of  said  mortgaged  prem- 
ises free  and  clear  of  all  incumbrances.  The 
plaintiff  replied  to  such  counterclaim. 

At  the  close  of  the  trial  of  such  issues  the 
court  found  In  effect  that  all  the  allegations 
of  the  complaint  were  true ;  that  at  the  time 
of  the  execution  and  delivery  of  the  note 
and  mortgage  Maynard  and  Agnew  for  value 
received  guarantied  in  writing  the  payment 
of  the  note  and  waived  demand,  notice  and 
protest;  that  the  note  and  mortgage  were 
assigned  by  Herman  to  the  plaintiff  and  the 
assignment  thereof  recorded  as  alleged  with- 
out any  notice  to  the  plaintiff  of  any  fact 
impairing  the  validity  m  value  thereof;  that 
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neltber  the  principal  nor  Interest  bad  been 
paid  except  as  stated ;  that  July  6,  1902.  the 
Milwaukee  Realty  Company  contracted  to 
sell  the  premises  to  Nommensen  for  $2,950, 
which  contract  of  sale  recited  that  there  was 
on  the  premises  a  mortgage  of  $1,800  which 
the  purchaser  or  her  assigns  agreed  to  as- 
sume as  part  of  the  purchase  price  of  the 
premises,  and  that  Nommensen  immediately 
entered  Into  possession  under  the  contract, 
and  has  continued  in  such  possession  ever 
since;  that  September  12,  1902,  the  defend- 
ants or  some  of  them  through  Agnew  paid  to 
Herman  the  $1,800  remaining  unpaid,  and 
received  from  blm  a  satisfaction  of  the  mort- 
gage and  a  warranty  deed  of  the  premises 
executed  by  the  realty  company ;  that  at  the 
time  of  such  payment  Agnew  demanded  the 
note  and  mortgage  and  was  Informed  by 
Herman  that  he  had  not  either  of  them  in 
bis  possession  at  that  time,  but  agreed  to 
procure  and  deliver  them  at  some  future 
time;  that  the  satisfaction  so  received  from 
Herman  was  dnly  recorded  May  8,  1903,  and 
the  deed  from  the  realty  company  to  Nom- 
mensen was  duly  recorded  July  6,  1903 ;  that 
the  plaintiff  at  no  time,  prior  to  the  begin- 
ning of  this  action,  had  any  knowledge  of 
the  negotiation  for  or  purchase  of  said  prop- 
erty by  Nommensen,  nor  of  the  payment  of 
said  money,  nor  of  the  execution  or  delivery 
of  said  satisfaction,  and  Nommensen  had  no 
Information  that  the  plaintiff  was  the  owner 
of  said  note  and  imortgage ;  that  at  the  time 
of  such  payment  to  Herman  he  did  not  have 
the  note  or  mortgage  In  his  possession  nor 
under  his  control,  nor  at  any  time  since  De- 
cember 10,  1897,  when  they  were  assigned  to 
the  plaintiff,  and  that  Herman  had  no  author- 
ity to  receive  payment  therefor;  that  the 
allegations  of  payment  of  the  note  and  mort- 
gage were  untrue.  And  as  conclusions  of 
law  the  court  found  in  effect  that  the  plain- 
tiff was  entitled  to  the  relief  demanded  In 
the  complaint,  and  that  the  notice  of  lis  pen- 
dens was  filed  May  14,  1903.  July  25,  1905, 
it  was  ordered  in  effect  that  the  plaintiff  was 
entitled  to  the  usual  Judgment  of  foreclosure 
and  sale,  and  that,  in  case  of  deficiency  aris- 
ing after  applying  the  proceeds  of  sale,  the 
usual  judgment  against  the  Milwaukee  Realty 
Ck)mpany  as  maker  and  Maynard  and  Agnew 
as  guarantors  be  entered  according  to  law 
and  the  rules  and  practice  of  the  court 
Thereupon  Judgment  was  entered  accordingly. 
November  23,  1905,  the  defendant  Nom- 
mensen appealed  to  this  court  from  the 
Judgment  so  rendered  and  entered  directing 
the  sale  of  the  mortgaged  premises  to  satisfy 
the  sum  of  $2,427.38,  and  from  the  whole  of 
said  Judgment.  Upon  that  appeal  this  court 
held  In  effect  that  the  debt  secured  by  the 
note  and  mortgage  wak  not  paid;  that  the 
plaintiff  was  not  protected  by  the  recording 
acts  (section  2241,  Rev.  St.  1808),  and  that 
the  withholding  of  the  assignment  of  Decem- 
ber 10,  1897,  from  Herman  to  the  plaintiff 
from  record  until  after  Nommensen  bad  pur> 


chased  the  premises  and  gone  into  possession, 
and  paid  the  mortgagee  foi  the  same  and  re- 
ceived from  blm  a  release  of  the  mortgage 
and  a  warranty  deed  from  the  realty  com- 
pany, was  a  persistent  declaration  to  all 
persons  dealing  merely  with  the  title  that 
the  mortgagee  owned  the  mortgage  and  "that 
plaintiff  was  estopped,  as  against  defendant, 
to  deny  the  mortgagee's  continued  owner- 
ship and  authority  to  discharge  the  mort- 
gage, and  that  therefore  defendant  held  the 
land  discharged  from  the  lien  of  the  mort- 
gage." Marling  v.  Milwaukee  Realty  Co., 
127  Wis.  363,  365,  106  N.  W.  844.  The  man- 
date of  this  court  was  "Judgment  reversed, 
and  cause  remanded  with  direcUons  to  enter 
Judgment  in  accordance  with  the  prayers  of 
appellant's  counterclaim,  as  to  her,  and  for 
further  proceedings  according  to  law."  127 
Wis.  871,  106  N.  W.  846.  The  prayers  of 
appellanlfs  counterclaim  therein  mentioned 
read:  (1)  that  the  plaintiff's  complaint  be 
dismissed;  (2)  that  the  claim  of  this  de- 
fendant be  established  against  any  clgim  of 
the  plaintiff  In  and  to  said  premises^  (8) 
that  the  plaintiff  be  forever  barred  against 
having  or  claiming  any  right  or  title  to  the 
land  above  described  adverse  to  this  defend- 
ant; (4)  for  the  costs  and  disbursements 
of  this  defendant. 

The  remittitur  having  been  filed  in  the  trial 
court,  snch  proceedings  were  had  thereon 
that,  on  May  29,  1906,  the  court  ordered 
and  adjudged  that  the  Judgment  of  July  25, 
1905,  be  and  the  same  was  thereby  reversed, 
and  the  complaint  dismissed  as  to  Emma 
Nommensen;  that  her  claim  as  against  the 
plaintiff  in  and  to  the  premises  be  estab- 
lished ;  that  the  plaintiff  be  forever  barred 
against  having  or  claiming  any  right  or  title 
to  the  premises  adverse  to  Emma  Nommen- 
sen, and  that  Nommensen  liave  and  recov^* 
from  the  plaintiff  her  costs.  And  said  Judg- 
ment contained  this  further  provision:  "It 
is  further  ordered  and  adjudged  that  there 
is  now  due  to  the  said  plaintiff  Cella  Mar- 
ling from  the  said  defendants  Milwaukee 
Realty  Company,  Charles  A.  Maynard,  and 
Andrew  D.  Agnew,  the  sum  of  $2,314.40 
principal  and  interest  on  the  said  note,  and 
the  sum  of  $64.79  for  costs  and  disburse- 
ments, and  that  the  said  plaintiff  Cella  Mar- 
ling shall  have  and  recover  said  amounts 
from  the  said  defendants  Milwaukee  Realty 
Company,  Charles  A.  Maynard,  and  Andrew 
D.  Agnew,  and  from  each  of  them."  On  the 
several  orders  to  show  cause  why  said  last- 
named  judgment  should  not  be  set  aside 
having  been  heard,  the  trial  court  on  June 
28,  1906,  ordered  that  the  said  several  mo- 
tions of  the  defendants,  the  Milwaukee  Real- 
ty Company  and  Maynard  and  Agnew,  to 
vacate  said  Judgment,  etc.,  which  were  com- 
bined  and  heard  as  one  motion,  be  and  the 
same  were  thereby  denied  with  $10  costs 
in  favor  of  the  plaintiff  and  against  the  said 
defendants.  July  11,  1906,  the  defendants 
Maynard  and  Agnew  appealed  to  this  court 
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from  that  part  of  the  Judgment  entered  May 
20,  1906,  wherein  it  is  adjudged  that  there  is 
<lue  to  the  plaintiff  from  the  defendants  May- 
nard  and  Agnew  and  the  Mllwauiiee  Realty 
Oompany  $2^14.40  on  the  note  and  $61.79 
costs  and  disbursements,  and  that  the  plain- 
tiff shall  have  and  recover  said  amounts 
from  the  three  defendants  last  named,  and 
from  each  of  them;  and  the  said  Maynard 
and  Agnew  included  in  their  said  appeal 
the  order  of  June  28,  1906,  which  denied 
their  motions  to  vacate  and  set  aside  said 
Judgment,  and  that  appeal  is  from  the 
whole  and  every  part  of  said  order  and  from 
that  part  of  said  judgment  which  Is  against 
them. 

W.  B.  &  F.  P.  Burke  and  C.  T.  HIckoz,  for 
apiiellants.  Turner,  Hunter,  Pease  &  Tur- 
ner, for  re^wndent 

OASSODAT,  0.  J.  (after  stating  the  facts). 
The  question  presented  is  whether  the  Judg- 
ment entered  May  29,  1906,  to  the  effect  that 
the  plaintiff  recover  from  Maynard  and 
Agnew  and  each  of  them  the  amount  due 
on  the  note  with  costs  is  Justified  by  the 
mandate  of  this  court  on  the  former  appeal. 
It  Is  conceded  by  the  plaintiff  that.  In  pur- 
suance of  that  mandate,  the  Judgment  of  July 
25, 190S,  was  to  be  reversed,  and  that  the  com- 
plaint for  the  foreclosure  of  the  mortgage  and 
the  sale  of  the  mortgage  premises  should  be 
dismissed ;  and  that  Emma  Nommensen's 
claim  to  such  premises  be  established;  and 
that  the  plaintiff  be  forever  barred  from 
having  or  claiming  any  right  or  title  to  said 
premises.  But  it  is  claimed  on  the  part  of 
the  plaintiff  that  the  mandate  permitted  the 
action  to  continue  so  far  as  to  enable  the 
plaintiff  to  recover  the  amount  due  on  the 
note  from  those  personally  liable  for  Its 
payment.  There  are  some  difficulties  in  the 
way  of  such  contention.  At  common  law  no 
such  personal  liability  could  be  enforced  In 
an  action  to  foreclose  the  mortgage.  Thus, 
It  was  held  in  New  York  at  an  early  day 
that  "on  a  bill  to  foreclose  a  mortgage,  the 
mortgagee  is  confined  to  his  remedy  on  the 
mortgage.  The  suit  cannot  be  extended  to 
the  mortgagor's  other  property,  or  against 
his  person,  In  case  the  property  mortgaged  is 
not  Bufllcient  to  pay  the  debt  for  which  it  is 
pledged.  The  mortgagee's  further  remedy  is 
at  law,  where  he  may  sue  at  the  same  time, 
on  bis  bond,  or  on  the  covenant  to  pay  the 
money,  and,  after  a  foreclosure  of  the  mort- 
gage In  equity,  he  may  gne  on  his  bond,  at 
law,  for  the  deficiency."  Dunkley  v.  Tan 
Bnren,  3  Johns.  Cb.  330;  Burroughs  v.  Toste- 
van,  75  N.  Y.  672;  Frank  v.  Davis,  135  N. 
Y.  277-278,  31  N.  B.  1100,  17  L.  R.  A.  306. 
It  la  only  in  so  far  as  such  rules  have  been 
changed  by  statute,  that  personal  liability 
can  be  enforced  In  such  foreclosure  action. 
For  several  years  prior  to  the  enactment  of 
chapter  243,  p.  143,  of  the  Laws  of  1862,  such 
roles  of  the  common  law  were  recognized 


and  as  modified  by  statute  in  respect  to  the 
Joinder  of  causes  of  action  were  enforced  in 
this  state.  Walton  v.  Ooodnow,  13  Wis.  661 ; 
Saner  v.  Steinbauer,  14  Wis.  70;  Jesup  v. 
City  Bank  of  Racine,  14  Wis.  331;  Gary  v. 
Wheeler,  14  Wis.  281 ;  Faesl  v.  Goetz,  15  Wis. 
281;  Conn.  M.  L.  J.  Co.  v.  Cross,  18  Wis. 
109.  This  last  case  Indicated  the  change  In 
such  rules  by  the  statute  cited.  Such  statute 
was  modified  from  time  to  time,  but  for 
nearlySO  years  it  has  been  the  same  as  found 
in  section  3156,  Rev.  St  1878,  and  Rev.  St. 
1898.  By  virtue  of  that  statute,  the  com- 
plaint in  this  action  contained  a  demand  for 
Judgment  for  any  deficiency  which  may  re- 
main due  to  the  plaintiff  after  sale  of  the 
mortgaged  premises  against  the  Milwaukee 
Realty  Company  and  Maynard  and  Agnew 
who  were  "personally  liable  for  the  debt  se- 
cured by  the  mortgage,  *  *  •  upon  the 
"same  contract  which  the  mortgage"  was 
"given  to  secure."  That  was  the  only  com- 
plaint authorizing  such  judgment  for  de- 
ficiency, and  that  complaint  was  dismissed 
pursuant  to  the  mandate  of  this  court.  The 
same  section  of  the  statutes  authorized  the 
rendition  of  "judgment  of  foreclosure  and 
sale,  and  also  for  any  such  deficiency  remain- 
ing after  applyling  the  proceeds  of  sale  to  the 
amount  adjudged  to  be  due  for  principal,  in- 
terest and  costs,"  and  provided,  that  "such 
Judgment  for  deficiency  •  *  *  be  ordered 
in  the  original  judgment  and  separately 
rendered  against  the  party  liable  on  and 
after  the  coming  in  and  confirmation  of  the 
report  of  sale,  and  be  docketed  and  enforced 
as  in  other  cases."  Pursuant  to  8uc&  stat- 
ute the  judgment  of  July  25, 1905,  was  entered 
and  It  provided  that  in  case  of  deficiency 
arising  after  applying  the  proceeds  of  sale, 
the  usual  Judgment  for  such  deficiency  could 
be  entered  against  the  persons  so  personally 
liable.  No  appeal  has  ever  l>een  taken  from 
that  part  of  the  Judgment.  No  sale  of  the 
mortgaged  premises  has  ever  been  made, 
much  less  confirmed.  And  so  no  proceeds 
of  sale  have  ever  been  so  applied  and  no 
deficiency  on  such  sale  has  ever  been  deter- 
mined, much  less  adjudged.  Such  statute 
gave  no  authority  for  the  rendition  of  the 
personal  Judgment  against  Maynard  and  Ag- 
new entered  May  29,  1906.  Such  personal 
judgment  seems  to  have  been  rendered  in- 
dependent of  the  mandate  and  regardless  of 
the  statute.  Id.  and  section  8071,  Rev.  St 
1898.  It  does  not  seem  to  be  authorized  by 
any  adjudication  of  this  court  See  Pereles  v. 
Leiser,  123  Wis.  233,  101  N.  W.  413 ;  Fanning 
V.  Murphy,  117  Wis.  408,  94  N.  W,  335; 
Fuller  V.  Abbe,  114  Wis.  127.  8  N.  W.  825; 
Kuener  v.  Smith,  108  Wis.  549,  84  N.  W.  850; 
Kasson  v.  Tousey,  96  Wis.  511,  71  N.  W.  894 ; 
Witter  V.  Neeves,  78  Wis.  547,  47  N.  W.  938; 
Danforth  v.  Coleman,  28  Wis.  528.  As  In- 
dicated, the  personal  Judgment  against  May- 
nard and  Agnew  is  not  covered  by  the  man- 
date  nor   authorized   by   the   statutes,  nor 
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justified  at  common  law,  and,  hence.  Is  er- 
roneous. 

On  the  appeal  of  Maynard  and  Agnew,  so 
much  .of  the  Judgment  of  the  circuit  court 
of  May  29,  1906,  as  is  against  them,  and  the 
order  of  that  court  refusing  to  set  aside  such 
Judgment,  June  28,  1906,  are  reversed,  and 
the  cause  is  remanded,  with  directions  to  dis- 
miss the  action  as  to  such  appellants. 

WINSLOW,  J.  (concurring).  I  fully  agree 
with  the  decision  reached  In  this  caa'e,  but 
I  desire  to  add  a  few  words  on  account  of 
what  seems  to  me  an  Inaccuracy  in  the  opin- 
ion of  the  court  It  is  true,  as  stated  in 
the  opinion,  that  at  common  law  the  prin- 
ciple was  well  established  that  the  personal 
liability  of  the  mortgagor  could  not  be  en- 
forced in  the  equitable  action  to  foreclose 
the  mortgage.  In  Walton  r.  Ooodnow,  13 
Wis.  661,  a  foreclosure  complaint,  which  also 
demanded  a  personal  Judgment  for  deficiency 
was  demurred  to,  and  the  demurrer  was 
stricken  out  as  frivolous  by  the  trial  court 
Upon  appeal,  this  court  recognized  the  prin- 
ciple above  stated  as  existing  under  the 
old  practice,  and  held  that  the  question 
whether  it  still  obtained  under  the  Revised 
Statutes  of  1858  was  a  fair  question  for 
argument  and  hence  tliat  the  demurrer 
should  not  have  been  held  frivolous.  Thus 
it  will  be  seen  that  in  this  case  the  court 
did  not  decide  that  the  common-law  prin- 
ciple still  prevailed  in  this  state,  but  simply 
held  that  it  was  a  question  open  to  argument 
The  next  case  was  that  of  Saner  v.  Stein- 
bauer,  14  Wis.  70,  which  was  a  foreclosure 
action  "brought  against  the  mortgagor  alone, 
and  it  was  held  that  In  such  case  the  person- 
al liability  could  be  enforced  in  the  fore- 
closure action  under  the  code  provision  au- 
thorizing Joinder  of  actions;  but  the  question 
whether  the  personal  claim  could  be  Joined, 
where  there  were  other  defendants  in  the 
foreclosure  action  not  personally  liable,  was 
not  involved  and  not  decided.  The  latter 
question  was  presented  in  the  immediately 
following  case  of  Caiy  v.  Wheeler,  14  Wis. 
281,  and  it  was  held  that  such  Joinder  could 
not  be  bad  if  the  proper  demurrer  was  tak- 
en, but  that  otherwise  the  objection  was 
waived,  and  both  causes  of  action  could  pro- 
ceed to  a  judgment  in  the  same  action. 
These  principles  were  followed  in  Jesup  v. 
City  Bank,  14  Wis.  331;  Stllwell  v.  Kellogg, 
Id.,  461 ;  Faesi  v.  Goetz,  15  Wis.  231.     . 

After  these  decisions  came  the  enactment 
of  chapter  243,  p.  143,  of  the  Laws  of  1862, 
waich  authorized  a  Judgment  for  deficiency 
against  the  defendants  personally  liable  in 
all  foreclosure  actions,  when  such  Judgment 
was  demanded  in  the  complaint  Thus,  prior 
to  the  passage  of  this  act  the  law  in  this 
state  was  that  the  action  at  law  could  be 
Joined  with  the  foreclosure  action  where 
the  mortgagor  was  the  sole  defendant  and 
could  also  be  Joined  when  there  were  other 
defendants  in  the  absence  of  a  demurrer  on 
the  ground  of  misjoinder.    The  common-law 


principle,  on  the  contrary,  was  that  there 
could  be  no  enforcement  of  personal  llabilitT' 
In  any  actiim  of  foredosore.  So  It  seems 
to  me  Inaccurate,  if  not  absolutely  incorrect; 
to  say  that  the  common-law  principle  was 
enforced  in  this  state  by  the  decisions  <dted 
even  in  a  modified  form.  See  Bndress  T. 
Shove,  110  Wis.  133,  85  N.  W.  653,  where  tbe 
effect  of  the  decisions  on  this  subject  prior 
to  the  passage  of  chapter  243  aforesaid  1b 
explained.  This  conclusion,  however,  doea 
not  affect  the  ultimate  question  in  tbe  pres- 
ent case.  The  complaint  was  a  statutory 
complaint  under  section  3156,  Rev.  St  Wis. 
1896,  which  section  authorizes  a  personal 
judgment  in  a  foreclosure  action  for  any 
deficiency  remaining  after  applying  the  pro- 
ceeds of  the  sale  of  the  mor^;aged  premises 
to  the  debt  and  costs.  It  does  not  authorize 
a  personal  Judgment  for  the  debt  generally, 
but  only  for  the  deficiency  after  the  applica- 
tion .of  the  security.  Where  there  is  no 
security,  no  foreclosure,  and  no  sale,  there 
can  be  no  deficiency  after  sale,  and  hence  no 
Judgment  for  deficiency. 

MARSHALL,  J.    I  concur  In  the  foregoing 
opinion  of  Mr.  Justice  WINSLOW. 


MY  LAUNDBT  CO.  T.  SOHMBLINO. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  iNJuncTion  —  Bestbairiho   Bbbaoh  or 

OONTKAOT^-COMPLArNT— SurnClKNCT. 
A  complaint  in  an  action  to  restrain  a 
seller  of  bis  interest  in  a  business  from  vio- 
lating his  contract  not  to  easage  in  similar 
business,  which  alleges  that  notwithstanding 
his  agreement  tbe  seUer  has  engaged  in  similar 
business  by  associating  himself  with  others, 
and  that  the  inevitable  result  of  said  connection, 
if  the  same  be  pennitted  to  contlnne,  will  be 
a  large  diminution  in  tbe  value  of  the  good 
will  of  the  business,  sufficiently  alleges  that 
the  restraint  sought  to  be  imposed  Is  necessaiy 
for  tbe  protection  of  plaintilfs  business. 

[Ed.  Note.— For  cases  in  point  see  voL  27, 
Cent  Dig.   Injunction,  ii  227-232.] 

2.  Samk— Matebialitt  of  Oontbaoi  roB  Fbo- 
I'ECTioN  or  Business. 

Where  a  person  sells  his  Interest  in  a  busi- 
ness and  agrees  not  to  enter  into  tbe  same 
kind  of  busmess  or  be  concerned  in  it  in  com- 
petition with  that  sold,  the  agreement  by  im- 
plication is  materia)  to  the  protection  of  such 
business. 

[Ed.  Note.— For  cases  in  point  see  vol.  27, 
Cent  Dig.  Injunction,  |i  120-123.] 

8.  Save— INADEQUAOT  or  Reubdt  ax  Law- 
Right  TO  Maintain. 

A  buyer  of  a  business  may  maintain  an  ac- 
tion to  restrain  a  selier  from  violating  bis  con- 
tract not  to  engage  in  a  similar  business  where 
he  shows  that  the  seller  has  breached  bis  agree- 
ment, which  breach,  unless  restrained,  will 
cause  injury  to  the  buyer  of  a  nature  not  reme- 
diable at  law. 

[Ed.  Note.— For  cases  in  0010%  see  vol.  27, 
Cent  Dig.   Injunction,  |§  12(>-123.] 

4.  CoNTBAOTS— Restbaint  or  Tbaob— Vaudi- 

TT. 

Since  public  policy  requires  that  a  man 
shall  be  free  to  sell  his  biuiness  in  the  most 
advantageous  way,  the  same  policy  permits 
him   to  enter  'nto  a  restrictive  agreement  ia 
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«Id  of  the  bnalnesa  sold,  provided  th«  restrlc- 
tlona.  In  the  judgment  of  the  court,  are  not 
anreaaonable,  having  regard  to  the  inbject- 
matter  of  the  contract. 

fEd.   Note.— For  cases   in  point,  see  TOl.  11, 
Cent.  Dig.  Ck>ntracts,  H  64^{SR4.1 

tS.  Saus. 

A  seller  of  his  interest  in  a  laundry  basl. 
ness  in  a  city,  executed  as  a  part  of  the  trans- 
action a  contract  binding  hun  for  five  years 
not  to  engage  in  the  city  in  any  manner  "either 
by  conducting  a  laundry  establishment  on  his 
own  belialf  or  in  conjunction  or  jointly  with 
any  other  persona  or  by  entering  the  employ 
«f  any  person,  firm  or  corporation  engaged  in 
■nch  huslnesa  in  the  capacity  of  an  officer,  man- 
ager, solicitor  or  any  other  capacity  whatso- 
«ver."  Held,  that  the  contract  bound  the  seller 
not  to  engage  in  the  laundry  busiaess  by  enter- 
ing into  the  employ  of  a  person  engaged  in  such 
business  to  work  therein  in  any  capacity  and 
wa*  valid. 

[Ed.  Note.— For  cases  in  point,  see  vol.  11, 
Ont  Dig.  Contracts,  U  S42-644.  654-656^.] 

9.  SAMB— C!ON8TDEHATION. 

A  seller  sold  his  interest  in  a  going  tmsi- 
ness  in  a  city,  including  the  good  will  thereof 
«nd  all  property  in  use  and  in  connection  there- 
witli,  and  a  specified  sum  was  to  be  paid  there- 
for. As  a  part  of  the  transaction  he  executed 
a  contract  binding  himself  not  to  engage  in  sim- 
ilar business  in  ti^e  city  for  a  spocified  term  of 
years.  Held,  that  the  contract  entered  into, 
and  became  a  part  of.  the  equivalent  for  the 
sum  paid,  and  was  supported  by  valid  con- 
•ideration. 

7.  Appiai/— BuFnonitCT   or   Bvidkrcs— Ri- 

VIIW. 

Where  there  is  no  assignment  of  error  that 
tiie  findings  are  not  supported  by  the  evidence, 
tlw  Supreme  Oourt  Is  warranted  in  refusing 
to  examine  the  record  as  to  the  sufficiency  of 
the  evidence. 

[Ed.   Note. — For   cases   in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {{  308&-3089.1 

&  INJ17RCTI0R  —  Restraikiro  —  Breach  of 
CoNTBACT— Complaint.  . 

In  an  action  to  restrain  a  seller  of  bis 
interest  in  a  business  from  violating  bis  con- 
tract not  to  engage  in  a  similar  business,  it 
is  sufficient  to  allege  an  actual  breach  of  the 
agreement,  and  that  damages  have  accrued  or 
will  accrue,  nnlesa  the  court  interferes  to  pre- 
vent a  continuance  of  the  breach,  which  will 
otherwise  occur,  together  with  allegations  bring- 
ing the  case  within  the  jurisdiction  of  equity. 
[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent  Dig.  Injunction,  H  227-232.] 

9.  SAiaB-^XTBiSDicnoR— OBARTirco  Coupler 

Relikt. 
Where,  In  an  action  to  restrain  a  seller  of 
•  business  from  violating  his  contract  not  to 
«ngage  in  similar  business,  the  primary  right 
is  established  in  favor  of  plaintiff,  the  court, 
having  jurisdiction  of  the  parties  and  subject- 
matter  may  do  complete  justice  in  the  matter 
and  award  a  recovery  for  damages  happening 
daring  the  litigation  as  ancillary  to  the  prin- 
cipal matter  of  relief. 

[Ed.  Note.— For  eaVes  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  i  417.] 

18.  Appeal— Exclusion  op  Bvidxnoe— Habh- 
les8  esrob. 

Where  a  party  to  an  agreement,  who  claim- 
ed that  a  clause  therein  was  included  by  the 
fraud  of  the  other  party,  testified  that  he  did 
not  read  the  writing  before  signing  it,  that 
k»  read  a  few  lines  and  then  signed  it  relying 
«n  tite  assurance  of  the  adverse  party  that  it 
was  according  to  the  oral  agreement  that  he 
t«ad  very  little  English,  but  took  papera  at 
homob  ana  the  court  found  that  he  examined  the 


paper  with  care,  that  It  was  read  to  hfan,  and 
that  no  fraud  was  perpetrated  on  him,'  the  re- 
fusal to  permit  him  to  testify  as  to  what  kind 
of  papers  he  took  or  what  language  he  used 
in  his  family,  or  whether  if  he  had  rend  the 
contract  he  could  have  understood  It,  or  wheth- 
er he  would  have  signed  it  had  he  known  that 
it  contained  the  objectionable  danse,  was  not 
prejudicial. 

11.  lNJX7NonoN  —  Restbainino  Bbkaok  of 
Contract— BviDENCB—ADiassiBiLiTT. 

Where,  in  an  action  to  restrain  a  seller  of 
his  interest  in  a  laundry  business  from  violat- 
ing his  agreement  not  to  engage  in  a  similar 
business,  the  seller  was  jwrmitted  to  testify 
as  to  the  capacity  in  which  he  was  employed 
by  a  laundry  company  and  that  the  position  he 
occupied  there  was  that  of  bookkeeper  and  with- 
in the  prohibition  of  the  contract  evidence  aa 
to  his  purpose  in  going  to  work  for  the  com- 
pany was  immaterial. 

12.  Same. 

Where,  in  an  action  to  restrain  a  seller 
of  his  interest  in  a  burineas  from  violating 
his  contract  not  to  engage  in  similar  business, 
the  contract  was  reasonable,  evidence  directed 
to  the  subject  of  whether  the  seller  was  de- 
pendent for  a  livelihood  in  or  about  such  a  busi- 
ness was  immaterial. 
18.  Pleading  —  Counterclahi  —  Rkplt  — 

Waives. 

Where  a  trial  proceeded  from  the  beginning 
to  the  end  on  the  theory  that  the  allegations 
in  a  counterclaim  were  in  issue,  a  formal  reply 
was  waived. 

[Ed.  Note.— For  cases  In  point,  see  vol.  39, 
Cent  Dig.  Pleading,  «  1389.T 

14.  Injunction  —  Violation  —  Pbooxedings 
to  Puni8h-^3ontempt. 

The  complaint  In  an  action  to  restrain  a 
seller  of  his  interest  in  a  business  from  violat- 
ing his  contract  not  to  engage  in  a  similar 
business  stated  a  cause  of  action.  A  temporary 
injunction  was  issued  which  the  seller  violated. 
Beld,  that  proceedings  to  punish  the  seller  for 
contempt  were  in  the  action  and  not  independ- 
ent of  it 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  H  S02-S04.1 

15.  Appeal  —  Absionicent  of  Ebrob  — Fail- 
ure to  Abou»— Eitect. 

Oenerally  an  asEignment  of  error  without 

any  attempt  to  support  It  by  argument  in  the 

brief  or  orally  will  not  be  considered  on  appeal. 

[Ed.   Note.— For  cases   in   point,   see  vol.   3, 

Cent  Dig.  Appeal  and  Error,  H  425&-4261.1 

16.  Same- Habuless  Ebbob-Refbbencb— Re- 
fusal to  Vacate  Reference. 

The  refusal  to  vacate  a  reference  to  a 
referee  on  the  ground  that  he  was  prejudiced 
was  not  prejudicial  where  the  referee  subse- 
quentiy  resigned  and  the  order  appointing  him 
was  in  form  vacated  and  another  i>erson  ap- 
pointed referee  in  his  place. 

[Ed.   Note.— For  cases   in  point  see  vol.   3, 
Cent  Dig.  Appeal  and  Error, )  4122.] 

17.  Rrfebenoe  —  Refusal  of  Refebek  to 
Serve— FiLLino  Vaoahot  —  Authobitt  of 

COUBT. 

The  rule  that  a  judgment  cannot  be  vacat- 
ed by  the  trial  court  after  the  term  at  which  it 
was  rendered  except  in  case  of  mistake,  in- 
advertence, or  surprise  within  Rev.  8t  1898, 
{  2832,  or  in  case  of  an  applicailon  for  a  new 
trial  for  newly  discovered  evidence  under  sec- 
tion 2879,  does  not  apply  to  orders  made  in 
the  progress  of  a  case  essential  to  its  termina- 
tion, and,  where  a  referee  appointed  by  the 
court  declines  to  serve,  the  court  at  any  time 
has  authority  to  fill  the  vacancy. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42. 
Cent  Dig.  Reference,  f  70.] 
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18.  APPEAI/— C0NDT7CT  OF  Tbtal  Befobe  Ref- 
EEEB-M5BJEOnONS— Necessitt. 

Where  a  referee  without  objection  beard  to- 
gether  two  matters  referred  to  him  and  no  ex- 
ception was  taken,  the  act  of  the  referee  was 
not   reviewable. 

[Ed.   Note.— For   cases   in   point,   see  vol.   2, 
Cent  Dig.  Appeal  and  Error,  {  1251,  1252.] 

19.  Damages  —  Bbeacu  of  Contbact  —  Evi- 
dence. 

In  an  action  to  restrain  a  seller  of  his 
laundry  business  from  violating  his  contract 
not  to  engage  in  a  similar  business,  the  evidence 
showed  that  employes  left  the  services  of  plain- 
tiff and  were  hired  by  a  laundry  company  with 
which  the  seller  was  connected,  and  that  the 
places  thus  vacated  were  filled  at  an  increased 
expense.  The  employes  had  been  working  for 
plaintiff  by  the  week  and  the^  had  the  right 
at  the  end  of  any  week  to  terminate  the  service. 
There  was  nothing  to  show  that  the  employes 
would  have  remained  with  plaintiff  any  con- 
siderable length  of  time  had  the  opportunity 
not  been  afforded  them  of  taking  service  with 
the  other  company.  Held  insufficient  to  sup- 
port a  judgment  for  damages  for  breach  of  the 
agreement. 

20.  Contempt— Punishment— Statutes. 

The  purpose  of  Rev.  St  1898,  S  8400,  pro- 
viding that,  where  an  actual  loss  has  been  pro- 
duced by  a  party  proceeded  against  for  con- 
tempt of  court,  the  court  shall  order  a  sufficient 
sum  to  be  paid  by  him  to  the  party  injured  to 
indemnify  him  and  to  satisfy  the  costs  and  ex- 
penses, and  where  no  actual  loss  has  been  pro- 
duced, a  fine  not  exceediug  $250  over  and  above 
the  costs  and  expenses  of  the  proceedings,  shall 
be  imposed,  is  that  the  costs  and  expenses  in 
proceedings  to  adjudge  a  person  f^iilty  of  con- 
temijt  shall  go  to  the  party  incurring  them,  and 
the  indemnity  referred  to  In  the  statute  refers 
to  actual  loss  only. 

[Ed.  Note. — For  casep   in  jpoint,  see  vol.  10, 
Cent  Dig.  Contempt,  H  257^260.] 

21.  Same. 

The  words  "actual  loss"  in  Rev.  St  1808. 
{  3490,  providing  that,  where  an  "actual  loss" 
has  been  produced  to  any  party  by  one  adjudged 
guilty  of  contempt,  the  court  tliall  order  a 
sufficient  sum  to  be  paid  by  him  to  such  party 
to  indemnify  him,  etc.,  means  loss  recoverable  in 
an  action  and  do  not  include  costs  and  expenses 
of  prosecuting  the  contempt  proceedings. 

[Ed.  Note.— For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Contempt  M  257-260.] 

22.  SAMB— JUDOUKHT— FOBM— SUFFICIXNOT. 

A  judgment  adjudging  one  guilty  of  con- 
tempt recited  that,  ''as  punishment  for  his  said 
conduct,"  the  accused  pay  over  to  the  attorney 
for  the  adverse  party  a  specified  sum  to  In- 
demnify such  party  for  actual  loss  and  Injury 
and  to  satisfy  the  costs  and  expenses.  The 
items  included  in  the  sum  were  entirely  costs 
and  expenses  of  prosecuting  the  contempt  pro- 
ceedings. Held,  that  the  Judgment,  tbongh  ir- 
regular because  awarding  tne  costs  and  expenses 
to  the  party  incurring  them  as  for  his  indemnity, 
was  not  prejudicial  to  the  person  adjudged 
guilty,  as  ne  was  not  reauired  to  pay  a  fine  in 
addition  to  the  coats  and  expenses. 

23.  Samb— Costs— Counsel  Pees 

Under  Rev.  St  1888,  {  3490,  providing 
that,  where  actual  loss  has  been  produced  to 
any  party  by  the  misconduct  of  one  adjudged 
guilty  of  contempt,  the  court  shall  order  a  suffi- 
cient sum  to  be  paid  by  him  to  such  party  as 
indemnity  and  to  satisfy  the  costs  and  expenses, 
counsel  fees  incurred  in  proceedings  to  ad- 
judge one  guilty  of  contempt  are  properly  taxed 
•gainst  him. 

fKd.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Contempt,  i  250.] 


Appeal  from  Circuit  Court,  MUwaiike» 
County;  E.  Ray  Stevens,  Judge. 

Action  by  My  liaundry  Company  against 
August  W.  Schmellng.  From  a  Judgment 
for  plaintiff,  and  from  an  order  adjudging 
defendant  guilty  of  contempt,  defendant  ap- 
peals.   Modified  and  a£9rmed. 

Action  to  restrain  defendants  from  Tlolat- 
Ing  a  comtract  not  to  engage  in  or  be  coa- 
cemed  in  the  laundry  business. 

The  differences  between  the  parties,  as 
Indicated  by  the  complaint,  answer  and 
reply,  are  shown  with  sufficient  clearness 
for  the  purposes  of  this  appeal  by  the  fol- 
lowing summary  of  the  findings: 

(1)  Plaintiff  Is  a  duly  organized  corpora- 
tion engaged  in  general  laundry  business  In 
the  city  of  Milwaukee.  (2)  Defendant  for 
the  last  twenty  years  has,  been  a  resident  of 
said  city.  (3)  For  some  time  prior  to  Octob- 
er 3,  1903,  defendant  and  Eugenie  M.  Corn- 
stock  were  copartners  in  the  laundry  busi- 
ness In  said  city  of  Milwaukee,  said  defend- 
ant spending  most  of  his  time  In  outside 
work  and  the  success  of  the  business  being 
largely  due  to  his  ability  to  secure  customers. 
(4)  On  said  date  by  mutual  consent  such  co- 
partnership was  dissolved  and  defendant 
sold  his  Interest  In  the  copartnership  prop- 
erty for  $3,500.00,  the  agreement  in  that  re- 
gard being  reduced  to  writing.  (5)  As  part 
of  the  sale  contract  defendant  agreed,  In 
these  words,  not  to  enter  the  laundry  busi- 


"The  said  August  W.  Schmellng  does  fur- 
ther promise  and  agree  and  covenant  to 
and  with  the  said  Robert  W.  Mueller  and  to 
and  with  the  said  Eugenie  M.  Gomstock  and 
their  assigns,  that  he,  the  said  Schmellng, 
will  and  shall  not,  for  a  period  of  five  (5) 
years  from  the  date  hereof,  engage  in  any 
manner  in  the  laundry  business  In  the  city 
of  Milwaukee,  either  by  conducting  a  laun- 
dry establishment  on  hlg  own  behalf  or  in 
conjunction  or  Jointly  with  any  other  per- 
sons, or  by  entering  the  employ  of  any  other 
person,  firm  or  corporation  engaged  in  such 
business.  In  the  capacity  of  an  officer,  man- 
ager, solicitor  or  any  other  capacity  what- 
soever." 

(6)  The  contract  was  read  to  the  defend- 
ant and  he  examined  it  with  care  and  sign- 
ed it  He  was  not  Induced  to  do  so  by 
any  fraud  or  misrepresentations.  Previous 
to  the  commencement  of  this  action  he  enter- 
ed the  employ  of  the  Badger  Laundry  Com- 
pany, a  concern  engaged  In  carrying  on 
laundry  business  In  the  city  Of  Milwaukee. 
(7)  After  the  commencement  of  this  action 
and  while  a  temporary  Injunctional  order 
granted  In  the  case  restraining  defoidant 
during  the  litigation  from  violating  his 
agreement  as  to  being  concerned  in  the  laun- 
dry business,  was  in  full  force,  he  built  on 
lands  owned  by  him  in  the  city  of  Milwaukee 
a  building  peculiarly  adapted  to  such  busl- 
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ness,  borrowing  93,000.00,  tor  that  purpose, 
and  refused  to  rent  the  bnllding  to  a  laundry 
concern  desirous  of  securing  the  same,  but 
leased  it  to  one  Plehler,  who  was  not  of 
sufScient  means  to  conduct  a  laundry  busi- 
ness without  assistance  from  the  former's 
wife.  Defendant  bought  the  machinery  with 
which  to  equip  the  building  and  business 
and  paid  partly  therefor  by  checks  on  his 
own  bank  account  and  prepared  the  premises 
for  such  business.  He  conducted  the  negoti- 
ations leading  up  to  the  partnership  relations 
between  his  wife  and  Plehler  and  subse- 
quently participated  In  negotiations  result- 
ing In  the  formation  of  the  Sanitary  Laundry 
Company,  a  corporation  formed  to  carry  on 
laundry  business  In  the  city  of  Milwaukee, 
which  corporation  was  composed  of  defend- 
ant's wife,  Plehler  and  W.  A,  Hayes.  After 
the  laundry  was  started  defendant  was  in 
and  around  the  same  and  took  part  to  some 
extfflit  in  Its  management  His  wife  bad  no 
knowledge  of  such  business  and  relied  on 
blm  In  the  matter.  The  said  laundry  busi- 
ness was  started  by  the  assistance  of  de- 
fendant's wife  as  a  subterf}ige  for  the  pur- 
pose of  avoiding  the  order  of  the  court  and 
the  provisions  of  defendant's  contract  afore- 
said. The  said  laundry  company  has  hired 
help  employed  by  the  plaintiff  company  and 
taken  customers  from  plaintiff  through  the 
association  of  the  defendant  with  the  said 
laundry  company  and  the  use  of  his  name  in 
the  business.  (8)  After  the  making  of  said 
agreement  between  the  defendant  and  R.  W. 
Mueller  a  copartnership  was  formed  between 
the  latter  and  Eugenie  M.  Omstock  to  which 
was  transferred  the  property,  assets,  stock 
In  trade  and  the  good  will  formerly  owned 
by  the  defendant  and  said  Comstock,  and 
thereafter  plaintiff  company  was  formed 
and  all  such  property  was  sold  thereto  in- 
cluding the  benefits  of  the  contract  made 
by  defendant  as  aforesaid,  which  benefits 
were  necessary  to  protect  the  good  will  of 
the  business  In  the  possession  of  the  new 
owner  as  successor  to  defendant  and  Eugenie 
M.  Comstock.  (8)  Plaintiff  now  owns  the 
ben^dal  rights  under  such  contract  which 
has  been  violated  by  defendant  to  plaintiff's 
damage. 

As  conclusions  of  law  the  court  found  that 
the  restraint  upon  the  liberty  of  the  defend- 
ant provided  for  In  his  contract  was  fairly 
protective  only  of  the  Interests  of  the  plain- 
tiff and  not  so  large  as  to  Interfere  with  the 
Interests  of  the  public;  that  the  contract 
was  valid,  and  that  an  Interlocutory  Judg- 
ment should  be,  therefore,  entered  in  accord- 
ance with  the  findings,  reserving  the  question 
of  damages  till  the  coming  in  of  the  report 
of  the  referee  to  be  appointed  to  take  evi- 
dence and  ascertain  the  same. 

The  Judgment  so  provided  for  was  accord- 
ingly entered  and  the  matter  of  ascertaining 
the  damages  recoverable  was  referred  to  Hon. 
Fred.  Scheiber. 

Proc(><!dlngs  were  commenced  In  due  form 


to  punish  the  defendant  for  contempt  In  hav- 
ing violated  the  temporary  Injunctlonal  or- 
der, as  set  forth  la  the  foregoing  findings,  in 
which  be  was  in  due  form  found  guilty  and 
the  matter  of  ascertaining  the  sum  necessary 
to  Indemnify  plaintiff  for  the  actual  loss 
caused  to  blm  by  the  defendant's  said  con- 
temptuous conduct  and  the  amount  necessary 
to  Indemnify  plaintiff  for  costs  and  expenses 
In  the  contempt  proceedings  were  referred  to 
said  Scheiber,  and  it  was  ordered  as  punish- 
ment for  the  defendant's  iH>nduct  that  Im- 
mediately upon  the  referee's  report  being 
confirmed,  defendant  should  pay  plaintifTs 
attorney  the  sum  finally  determined  to  be 
necessary  for  Indemnity,  as  aforesaid. 
Special  proceedings  were  Instituted  on  be- 
half of  defendant  to  vacate  the  reference  to 
Mr.  Scheiber  on  the  ground  of  prejudice. 
The  application  was  denied.  Thereafter  Mr. 
Scheiber  resigned  his  position  as  referee  and 
later  at  a  term  of  court  subsequent  to  that 
of  bis  appointment,  on  application  of  the 
plaintiff,  the  orders  In  that  regard  were 
formally  vacated  and  the  matters  Involved 
were  referred  to  Hon.  W.  J.  McElroy,  who 
subsequently  performed  the  duties  of  referee 
In  the  matter  and  reported  the  evidence  taken 
by  blm  and  bis  conclusions  to  the  court  Such 
conclusions  were  to  this  effect:  By  reason 
of  the  breach  of  the  agreement  set  forth  In 
the  complaint  plaintiff  was  compelled  to  In- 
cur extra  expense  for  an  engineer  to  the 
amount  of  $66.00,  $8.00,  extra  expense  for 
filling  the  place  of  another  employ^  and 
195.00,  for  services  of  an  attorney.  By  rea- 
son of  the  violation  of  the  temporary  In- 
junctlonal  order  plaintiff  was  damaged  to 
the  extent  of  $19.25,  for  a  copy  of  the  testi- 
mony and  $409.84,  for  attorney's  services. 
There  was  a  motion  to  set  aside  such  report, 
which  was  denied.  Thereafter,  on  applica- 
tion of  plaintiff,  tbe  report  was  modified  by 
striking  out  tbe  item  of  $95.00,  and  as  so 
modified  was  confirmed.  Judgment  was 
thereafter  perfected  In  the  main  action,  the 
recoverable  damages  therein  being  placed  at 
$74.00,  and  Judgment  was  also  perfected  in 
the  contempt  proceedings,  defendant  being 
required  within  10  days  to  pay  plaintiff's 
attorney  $429.09,  as  indemnity  for  actual 
loss  and  Injury  to  plaintiff  by  defendant's 
violation  of  the  temporary  injunction,  and 
to  satisfy  Its  costs  and  expenses  arising  out 
of  such  misconduct. 

Exceptions  were  taken  on  behalf  of  the 
defendant  to  preserve  for  review  the  ques- 
tions referred  to  In  the  opinion.  The  de- 
fendant appealed  from  the  judgment  In  the 
main  action  and  In  the  contempt  proceedings 
and  from  various  orders  affecting  such  judg- 
ments. 

W.  A.  Hayes,  for  appellant  O.  EL  Hamil- 
ton for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
There  is  no  assignment  of  error  that  the 
findings  of  fact  or  any  of  them  are  contrary 
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to  or  not  supported  by  the  evidence.  Some 
branches  of  the  appellant's  argument  refer 
to  that  subject;  but  as  there  Is  no  assign- 
ment of  error,  specially,  In  respect  thereto 
we  shall  not  examine  any  question  In  that 
regard,  except  where  it  is  deemed  to  be  nec- 
essarily called  for  by  some  assignment  of 
error  as  to  rulings  on  motions. 

I.  The  first  four  assignments  of  error  re- 
late to  the  subject  of  whether  the  complaint 
states  a  cause  of  action.  The  various  propo- 
sitions suggested  ■  for  consideration,  so  far 
as  they  seem  material,  will  be  treated  In 
their  order. 

1.  There  la  no  allegation  In  the  complaint 
that  the  restraint  sought  to  be  imposed  on 
the  defendant  is  necessary  to  the  protection 
of  plaintiff's  business. 

The  complaint  contains  this  all^atlon: 
"Notwithstanding  said  agreement,  and  con- 
trary to  the  terms  thereof,  the  said  defendant 
has  nevertheless  again  engaged  in  the  laun- 
dry business  In  the  city  of  Milwaukee  by 
associating  himself  with  the  Badger  Laundry, 
*  *  *  and  that  the  inevitable  result  of 
said  connection.  If  the  same  be  permitted  to 
continue,  *  •  •  will  be  a  large  diminu- 
tion In  the  value  of  the  good  will  of  said 
business."  That  seems  to  sufficiently  nega- 
tive the  proposition.  Moreover,  when  a  per- 
son sells  out  his  interest  in  an  establlsed 
business  and  agrees  not  to  enter  Into  the 
same  Iclnd  of  business  or  be  concerned  In  It 
In  competition  with  that  so  sold,  by  neces- 
sary Implication,  such  agreement  is  material 
to  the  protection  of  such  business. 

2.  Tbo-e  is  nothing  In  the  complaint  show- 
ing that  d^endant  before  the  conmiencement 
of  the  action  breached  the  agreement  by 
doing  anything  injurious  to  the  plaintiff. 

What  has  been  said  is  a  sufficient  answer 
to  that  proposition.  It  was  not  essential  that 
actual  injury  should  have  been  caused  before 
the  commencement  of  the  action  In  order  to 
enable  respondent  to  maintain  the  same.  It 
was  sufficient  that  there  was  an  actual  breach 
of  the  agreement  mentioned,  which,  unless 
restrained,  would  cause  Injury  to  plaintiff 
of  a  nature  not  remediable  adequately  In  an 
action  at  law. 

3.  The  contract  la  one  in  restraint  of  labor 
and  is  invalid  on  that  ground. 

We  are  not  favored  with  any  authority 
to  the  effect  that  one  may  not  In  selling  out 
his  interest  in  a  business  surrender  for  a 
reasonable  length  of  time  and  wltliln  reason- 
able limits  as  to  territory,  bis  liberty  to 
engage  In  a  competing  business,  either  as 
proprietor  or  empIoy&  It  would  seem  that 
the  same  rule  which  permits  a  person  In 
selling  out  his  Interest  In  a  business,  as  a 
part  of  the  transaction  to  restrict  his  liberty 
to  impair  the  value  of  the  thing  sold  by 
engaging  in  the  same  kind  of  trade  in  one 
capacity,  would  justify  restraining  such  lib- 
erty as  to  engaging  In  such  business  in  any 
other  capacity.  That  contracts  of  the  former 
character,  reasonable  aa  to  time  and  space. 


are  valid  is  not  questioned.  They  have  been 
sustained  by  this  and  other  courts  generally. 
Berlin  Machine  Works  v.  Perty,  71  Wis.  485, 
88  N.  W.  82,  6  Am.  St.  Rep.  236;  Richards 
T.  American  Desk  &  Seating  Co.,  87  Wis.  S03, 
68  N.  W.  787 ;  Pabnei  v.  Toms,  06  Wi&  868, 
71  N.  W.  064;  Tecktonius  V.  Scott;  110  Wis. 
441,  86  N.  W.  672 ;  Cottlngton  v.  Swan  (Wis.) 
107  N.  W.  336;  Ross  v.  Sadgbeer,  21  Wend. 
(N,  X.)  166;  Cowan  v.  Falrbrother,  118  N. 
C.  406,  24  S.  E.  212;  Hoagland  v.  Segur, 
38  N.  J.  Law,  230;  Perkins  ▼.  Clay,  54  N.  H. 
618;  Ouerand  v.  Dandelet,  82  Md.  661,  8 
Am.  Rep.  164;  Warren  v.  Jones,  61  Me.  146; 
Anchor  Electric  Company  v.  Hawkes,  171 
Mass.  101,  60  N.  E.  609,  41  Ll  R.  A.  189, 
OS  Am.  St  R^.  403 ;  Hitchcodt  v.  Anthony, 
83  Fed.  779,  28  a  0.  A.  80;  Sternberg  v. 
O'Brien,  48  N.  3.  Bq.  370,  22  AtL  848;  Barr 
V.  Craven,  88  U  T.  Rep.  674;  Diamond 
Match  Co.  V.  Roeber,  106  N.  T.  473,  13  N.  B. 
419,  60  Am.  Rep.  464;  Wood  v.  Company, 
166  N.  Y.  546,  69  N.  K.  857;  National  En- 
ameling Sc  Stamping  Co.  v.  Haberman  (C.  C.) 
120  Fed.  416;  Bancroft  v.  Union  Embossing 
Co.,  72  N.  H.  402,  67  Atl.  87,  64  Li  R.  A.  298. 

The  reason  of  the  rule  aforesaid.  In  terms 
or  effect,  is  stated  In  the  cases  dted  thia 
wise:  Inasmuch  as  public  policy  reqoirea 
that  a  man  should  be  free  to  sell  in  the 
most  advantageous  way  what  he  has  obtained 
by  his  skill  or  othw  means,  the  same  policy 
should  permit  him  to  enter  Into  restrictive 
agreements  In  aid  of  the  thing  sold,  pro- 
vided the  restrictions.  In  the  Judgment  of 
the  court  are  not  unreasonable,  having  re- 
gard to  the  subject-matter  of  the  contract 

If  the  scope  of  the  contract  here  were  so 
broad  aa  counsel  -fbr  appellant  contends, 
there  might  be  some  question  as  to  its  valid- 
ity in  Its  entirety.  It  is  argued  that  the 
language  "In  any  manner,  either  by  con- 
ducting a  laundry  establishment  on  his  own 
behalf  or  In  conjunction  or  Jointly  with  any 
other  persons,  or  by  entering  the  employ 
of  any  person,  firm  or  corxK>ratlon  engaged 
in  such  business.  In  the  capacity  of  an  of- 
ficer, manager,  solicitor  or  any  other  capaci- 
ty whatsoever"  if  enforced,  would  deprive 
appellant  of  liberty  to  pursue  any  manner  of 
labor  for  any  person  or  concern  engaged  In 
the  laundry  business.  It  does  not  seem  so. 
The  words  "in  the  capacity  of  an  officer, 
manager,  solicitor  or  any  other  capacity 
whatsoever"  refer  to  the  words  "engage  la 
any  manner  in  the  laundry  business  in  the 
d^  of  Milwaukee."  The  real  meaning  Is 
that  appellant  shall  not  engage  in  the  laun- 
dry business  by  entering  Into  the  employ  of 
a  person  engaged  In  such  business  to  work 
therein  in  any  capacity  whatever.  Uke 
contracts  have  been  elsewhere  similarly  coa- 
strued. 

In  Barr  ▼.  Craven,  supra,  the  fbcts  were 
that  an  agent  of  an  insurance  company  em- 
ployed to  serve  in  a  particular  district  con- 
tracted "that  he  would  not  interfere  directly 
or  indirectly  with  the  boslneaS"  after  re- 
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signing  or  being  dlsmlsaed  from  his  agency. 
Tbe  contract  waa  construed  to  mean  tbe 
business  of  tbe  society  In  the  district  In 
which  the  agent  contracted  to  aid  It,  and 
as  so  construed  It  waa  held  valid. 

Sternberg  v.  O'Brien,  supra,  seems  to  touch 
this  case  In  respondent's  favor  at  all  points. 
Tbe  defendant  entered  tbe  employ  of  tbe 
plaintiff,  wbo  was  engaged  In  the  Installment 
clothing  business,  In  the  capacity  of  collec- 
tor, agreeing  in  consideration  of  the  employ- 
ment that  for  one  year  after  Its  termination 
"he  would  not  engage  In,  or  be  concerned 
or  Interested  In  tbe  installment  clothing 
business,  in  the  city  of  Newark  or  Jersey 
City,  on  his  own  account,  or  as  the  agent  or 
employe  of  any  other  person  or  persons,  In 
any  capacity."  Tbe  court  construed  the  con- 
tract as  If  it  read  will  not  engage  In,  or  be 
crncemed  or  interested  In  the  installment 
clothing  business  in  the  city  of  Newark  or 
Jersey  City  in  any  capacity,  saying: 

"It  tbns  appears  that  the  defendant's 
pi-c<ntse  la  that  he  will  not  take  employment 
in  a  particular  business  In  any  capacity. 
When,  therefore,  the  whole  of  the  restrictive 
clause  Is  read.  It  Is  made  entirely  plain  that 
the  restraint  which  the  defendant  put  upon 
himself  is  not  general,  but  partial,  and  that 
the  only  thing  which  he  has  prevented  him- 
self from  doing,  after  he  ceases  to  be  an  em- 
ploye of  tbe  complainant,  Is  engaging  In,  or 
being  concerned  or  interested  in  tbe  install- 
ment clothing  business.  He  cannot  serve  or 
assist  a  rival  business  in  any  capacity,  In 
either  of  the  two  cities  named,  but  tbe  inter- 
diction is  'confined  to  that  particular  business. 
As  to  any  other  business  or  employment  he 
Is  unbound  and  free.  Anything  outside  of 
tbe  installment  clothing  business  he  is  Just 
as  much  at  liberty  to  do  for  a  rival  of  tbe 
complainant  as  though  be  had  not  made  the 
contract  in  question." 

The  position  taken  that  the  agreement  was 
a  restriction  upon  the  right  to  labor  was  con- 
demned and  the  contract  held  valid.  We 
have  quoted  at  considerable  length  from 
the  opinion  as  it  meets  with  our  approval  and 
covers  fully  the  point  raised  by  appellant's 
counsel. 

There  are  many  cases  In  the  books  in 
harmony  with  the  foregoing.  In  Hitchcock  v. 
Anthony,  83  Fed.  779,  28  0.  C.  A.  80,  an  agree- 
ment was  sustained  of  a  person,  who  pur- 
chased from  another  some  land  adjacent  to 
that  used  by  such  other  In  conducting  a  coal 
and  fish  business,  not  to  engage  In  tbe  coal  or 
fish  business  for  a  specified  term  of  years, 
"or  to  do  anything  that  will  conflict  with 
the  said  coal  or  fish  business  of  the  grantor.'^ 

In  Lange  v.  Werk,  2  Ohio  St  519,  an  agree- 
ment not  to  "establish  or  be  connected  either 
directly  or  indirectly  with  any  person  (with- 
out the  consent  of  the  other  party  to  tbe 
agreement),  in  the  tar  candle  business,"  was 
condemned  solely  because  it  was  not  rea- 
sonably limited  as  to  territory. 

100  N.W.— 35 


In  Alger  ▼.  Thatcher,  19  Pick  (Mass.)  51, 
31  Am.  Dec  119,  an  agreement  not  to  "at 
any  time  hereafter  in  his  own  name,  or  in 
the  name  of  another,  conduct,  carry  on,  use 
or  employ  the  art,  trade,  or  occupation  of  an 
Iron  founder  or  caster,  or  be  concerned,  in- 
terested, employed  or  engaged,  directly  or 
indirectly.  In  any  manner  whatsoever,  or  un- 
der any  pretense  whatsoever,  in  the  business 
of  founding  or  casting  Iron,"  was  held  void 
only  because  of  its  being  unlimited  as  to 
time  and  space. 

In  Ouerond  v.  Dandelet,  S2  Md.  661,  S  Am. 
Rep.  164,  an  agreement,  limited  as  to  time 
and  space,  not  to  "directly  or  Indirectly  com- 
pete" with  the  vendee  in  conducting  the  busi- 
ness leased  by  the  party  so  agreeing,  was  sus- 
tained. 

In  Cowan  v.  Falrbrother,  118  N.  0.  406,  24 
N.  B.  212,  an  agreement  by  the  vendee  of  a 
printing  business,  limited  as  to  time  and 
space,  not  to  "edit,  print  or  conduct  a  news- 
paper or  magazine,  nor  be  in  any  wise  con- 
nected with  one  printed  anywhere"  within 
the  territory  mentioned,  was  sustained. 

The  foregoing  precedents  seem  to  sufficient- 
ly answer  the  claim  of  appellant's  counsel 
that  the  contract  in  question  is  void  as  a 
general  restraint  upon  the  right  to  labor, 
and  the  claim  that  the  agreement  Is  contrary 
to  public  policy.  The  appellant  is  free  to 
engage  in  the  city  of  Milwaukee  in  any  kind 
of  business  except  the  laundry  business.  He 
Is  free  to  accept  employment  of  a  rival  in 
such  business  In  such  city  outside  of  the  com- 
peting business.  He  Is  free  to  engage  In 
tbe  laundry  business  outside  of  Milwaukee 
at  any  time,  and  therein  after  tbe  five-year 
period.  The  restraint  is  limited  to  the  kind 
of  business  sold  and  as  to  time  and  space  In 
a  manner  commonly  sustained,  as  we  have 
seen.  Such  restrictions  satisfy  every  essen- 
tial of  the  doctrine  lately  announced  in  Cot- 
tiugton  V.  Swan,  supra.  "The  restraint  im- 
posed is  reasonable,  under  the  circumstances, 
with  reference  to  the  situation,  business  and 
object  of  the  parties."  It  was  "contracted 
for  •  •  *  the  protection  of  the  legitimate 
Interests  of  the  party  In  whose  favor  it  Is  im- 
posed." It  "is  reasonable  as  between  them 
(the  parties)  and  not  specially  Injurious  to 
the  public."  Reasonableness  between  the  par- 
ties has  reference  to  time,  space  purpose 
and  scope.  If  all  the  tests  in  that  regard 
are  satisfied  the  public  interests  are  satisfied. 
Tbe  time  and  space  must  not  be  so  great  as 
to  have  the  effect  of  a  general  restraint  The 
purpose  must  have  reference  to  the  protection 
of  the  business  sold,  or  in  which  the  party 
restrained  is  In  some  capacity  engaged,  and 
which  Is  reasonably  benefited  by  the  restraint 
The  scope  of  the  restraint  must  be  germane 
to  such  purpose. 

Our  attention  Is  earnestly  directed  to  what 
was  said  in  Palmer  v.  Toms,  06  Wis.  369,  71 
N.  W.  654,  where  the  court  mentioned  one  of 
several  exceptions  to  the  general  rule  that 
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contracts  In  restraint  of  trade  are  not  per- 
mitted. The  exception  bad  reference  to  rea- 
sonable restraints  upon  the  liberty  of  a  per- 
son as  to  engaging  In  business  Injurious  to 
the  good  will  of  a  business  sold  by  blm,  Im- 
posed as  an  aid  to  the  sale.  It  seems  to  be 
thought  that  the  court  restricted  such  con- 
tracts to  those  made  wholly  for  the  protection 
of  good  will.  That  Is  not  strictly  accurate. 
The  court  mentioned  one  exception  to  a  gen- 
eral rule  which  was  appropriate  to  the  case. 
One  may  by  contract,  legitimately,  partially 
restrict  the  scope  of  his  activity  for  the  pro- 
tection of  a  business  sold  by  him  or  in  which 
be  Is  engaged  whether  he  Is  a  trader  or  not 
and  whether  the  business  sold  has,  as  In- 
cident thereto,  a  good  will.  The  restriction 
may  extend  to  his  engaging  In  a  competing 
business  as  proprietor  or  In  any  other  capac- 
ity, subject  to  the  limitations  suggested. 
This  sufficiently  answers  all  contentions  of 
appellant's  counsel  up  to  the  next  stated 
proposition. 

4.  Neither  plalntlflT  nor  its  snccessors  paid 
anything  for  the  good  will  claimed. 

The  written  evidence  of  what  defendant 
sold  and  what  was  acquired  by  plaintiff 
shows  that  It  was  an  entire  going  business, 
Including  the  good  will  thereof  and  all  prop- 
erty In  use  in  connection  therewith  and  that 
$3,600.00,  was  paid  therefor.  It  seems  to  fol- 
low, necessarily,  that  the  thing  sought  to  be 
protected  by  the  restraint  Imposed  on  the 
liberty  of  the  defendant  was  the  subject  of 
the  sale  and  that  such  restraint  entered  into 
and  became  part  of  the  equivalent  for  the 
$3,500.00. 

5.  The  next,proposltion  is  that  there  Is  no 
evidence  supporting  the  findings  and  judg- 
ment for  an  injunction. 

As  stated  at  the  outset,  there  is  no  assign- 
ment of  error  that  the  findings  are  not  sup- 
ported by  the  evidence.  That  would  warrant 
us  in  not  examining  the  record  as  to  this 
proposition.  However,  we  have  examined  the 
same  sufficiently  to  satisfy  ns  that  the  find- 
ings as  to  appellant's  having  violated  his 
agreement  are  not  against  the  clear  prepon- 
derance thereof. 

6.  The  court  erred  In  awarding  plaintiff 
damages. 

That  is  predicated  on  the  theory,  in  part, 
that  the  complaint  contains  no  claim  for  dam- 
ages, which  seems  contrary  to  the  fact;  and 
again  upon  the  theory  that  no  damages  were 
recoverable,  except  such  as  were  suffered  be- 
fore the  action  was  commenced.  In  an  ac- 
tion of  this  sort  it  Is  sufficient  to  allege  an 
actual  breach  of  the  agreement  and  that  dam- 
ages have  accrued,  or  will  accrue,  unless  the 
court  Interferes  to  prevent  a  continuance  of 
the  breach,  which  will  otherwise  occur,  and 
allegations  otherwise  bringing  the  case  under 
a  recognized  head  of  equity  jurisdiction.  In 
case  of  the  primary  right  Involved  being 
established  in  favor  of  the  plaintiff,  the  court 
having  jurisdiction  of  the  parties  and  sub- 
ject-matter may,  properly,  do  complete  Jus- 


tice in  the  matter,  rendering  It  unnecessary 
to  sue  at  law  for  damages  happening  during 
the  litigation,  as  ancillary  to  the  principal 
matter  of  relief,  award  plaintiff  compensation 
for  such  damages.  The  rule  on  that  subject 
is  quite  ancient 

In  Nelson  v.  Bridges,  2  Beav.  239,  the  facta 
were  that  during  the  pendency  of  a  suit  for 
specific  performance  of  an  agreement  the  sub- 
ject of  such  agreement  was  In  part  taken 
away  by  the  defendant,  but  the  matter  was 
not  brought  to  the  attention  of  the  court  be- 
fore judgment  in  plaintiff's  favor  as  to  the 
primary  right  Upon  an  application  for  re- 
lief in  the  action  Lord  Langdale  said: 

"If  that  circumstance  had  been  known  at 
the  first  hearing,  I  cannot  have  the  least 
doubt  but  that  the  court  would  In  the  exer- 
cise of  Its  jurisdiction,  have  put  In  a  due 
course  of  investigation  the  question  of  the 
amount  of  compensation  which  ought  to  t>e 
made  to  the  plaintiff." 

It  being  suggested  that  relief  could  be  ob- 
tained, or  might  have  been  obtained  at  law 
he  said: 

"I  am  of  the  opinion  that  It  is  not  neces- 
sary for  this  court  when  it  has  once  enter- 
tained jurisdiction  In  a  case  to  resort  to 
that  circuitous  mode  of  giving  relief;  I  think, 
moreover,  that  if  this  matter  had  been  before 
the  court  at  the  first  hearing,  it  would  have 
been  put  in  a  proper  train  of  investigation." 

IX.  The  fifth  and  sixth  assignments  of  er- 
ror cover  matters  Indicated  in  the  prosecu- 
tions following. 

1.  The  court  improperly  excluded  evidence 
offered  by  the  defendant  showing  that  the 
clause  of  the  agreement  claimed  to  have  lieen 
violated,  restraining  the  defendant  from  l>e- 
ing  concerned  in  a  rival  laundry  business  as 
an  employe,  was  included  in  such  agreement 
by  fraud. 

Appellant  testified  at  length  that  he  did 
not  read  the  writing  before  signing;  that  in 
the  oral  agreement  nothing  was  said  as  to 
his  not  working  In  a  laundry ;  that  he  read  a 
few  lines  of  the  writing  and  then  signed  It 
relying  upon  Mr.  Ck>mstoclc's  assurance — act- 
ing for  the  adverse  party — ^tbat  it  was  ac- 
cording to  the  oral  agreement;  that  be  read 
very  little  English,  but  took  papers  at  home. 
He  was  not  permitted  to  testify  as  to  what 
kind  of  papers  be  took  or  what  language 
was  used  in  his  family,  or  whether  if  be  had 
read  the  contract  be  could  have  understood 
it ;  or  whether  be  would  have  signed  It  had  he 
known  of  its  containing  the  objectionable 
clause;  or  whether  he  Intended  to  forego  bis 
right  to  be  employed  in  a  laundry.  We  are 
unable  to  see  any  harmful  error  in  the  ex- 
clusion of  such  evidence  In  view  of  the  evi- 
dence which  was  permitted.  When  the  de- 
fendant testified  that  be  did  not  read  the 
paper;  that  he  read  very  little  English;  that 
the  original  agreement  did  not  contain  any- 
thing as  regards  his  not  taking  employment 
In  a  rival  business  and  that  he  signed  the 
paper    relying    upon    Oomstock's    assurance 
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that  It  was  drawn  according  to  tbe  oral 
understanding,  he  covered  everything  that 
■was  material  from  his  standpoint,  especially 
in  view  of  the  court's  findings  of  fact 

The  court  did  not  bold,  as  It  seems,  that 
If  appellant  did  not  know  the  contents  of 
the  paper  he  was  necessarily  bound  by  reason 
of  Inexcusable  negligence,  but  found  specif- 
ically that  he  examined  the  paper  with  care; 
that  it  was  read  to  him;  that  he  then  signed 
It,  and  that  no  fraud  was  perpetrated  upon 
him  in  the  matter.  With  his  statements 
that  he  did  not  read  the  paper;  that  It  was 
not  read  to  him,  and  that  he  relied  wholly 
upon  the  assurance  of  Mr.  Comstock  as  to 
Its  contents,  disproved  to  tbe  satisfaction  of 
tbe  court,  it  Is  not  probable  that  the  result 
could  have  been  different  though  the  excluded 
evidence,  If  proper,  had  been  received.  There- 
fore, In  any  event,  the  exclusion  was  not 
harmful. 

2.  The  court  improperly  excluded  evidence 
ns  to  appellant's  purpose  in  going  to  work 
for  the  Badger  Laundry  Company. 

We  are  unable  to  see  any  materiality  to 
Buch  evidence.  If  what  he  did  constituted 
n  violation  of  his  agreement  whether  he  had 
such  a  purpose  In  view  or  not  could  not  affect 
tbe  matter.  He  was  permitted  to  testify 
fully  as  to  the  capacity  In  wblcb  he  was 
employed  by  the  Badger  Laundry  Company, 
which  was  that  of  bookkeeper  and  general 
office  work,  and  clearly  within  the  prohibition 
of  the  contract. 

3.  Tbe  court  Improperly  excluded  evidence 
tending  to  show  the  unreasonable  nature  of 
the  contract. 

The  evidence  excluded  was  directed  to  tbe 
subject  of  whether  appellant  was  dependent 
for  a  llvellbood  on  work  In  or  about  a  laun- 
dry. We  are  unable  to  see  that  such  cir- 
cumstance, bad  it  been  established,  could 
have  affected  tbe  result  As  we  have  seen, 
whether  such  a  contract  Is  reasonable  or  un- 
reasonable Is  a  matter  of  law  to  be  determin- 
ed from  the  writing,  having  regard  to  the 
limitation  as  to  time  and  place  and  tbe  pur- 
IKwe  and  scope  of  the  restraint  They  being 
reasonable  all  essentials  of  a  valid  contract 
are  present,  because  even  If  the  party  re- 
strained of  bis  liberty  Is  deprived,  partially, 
from  participating  In  a  particular  vocation 
for  a  limited  period,  there  is  left  ample  op- 
portiuilty  for  him  to  do  so  outside  of  the 
territory  covered  by  his  agreement. 

IIL'  Tbe  next  assignment  of  error  is  that 
the  court  erred  In  denying  defendant  judg- 
snent  on  his  counterclaim. 

That  Is  based  on  the  theory  that  there  was 
no  reply.  There  are  two  answers  to  that 
First  Though  no  reply  is  found  in  the  rec- 
ord, tbe  court  In  tbe  decree  recited  that  there 
was  one  in  fact.  Second :  The  trial  proceed- 
ed from  tbe  beginning  to  the  end  upon  tbe 
theory  on  both  sides  that  the  allegations  of 
the  counterclaim  were  in  Issue.  That  was 
a  waiver  of  any  formal  reply.    KlUmau  v. 


Gregory,  91  Wis.  478,  65  N.  W.  53 ;  Bowman 
v.  Van  Kuren.  29  Wis.  209,  9  Am.  Kep.  554. 

IV.  Tbe  next  two  assignments  of  error  re- 
fer generally  to  this  proposition. 

The  contempt  proceedings  must  fail,  for 
such  proceedings  cannot  be  maintained  In- 
dependently of  the  action. 

That  proposition  seems  to  be  grounded  on 
tbe  theory  that  neither  the  facts  alleged  nor 
those  proved  show  any  ground  for  that  ac- 
tion, and  that  tbe  findings  of  fact  are  con- 
trary to  tbe  evidence.  Tbose  matters  are 
all  sufficiently  answered  in  other  parts  of 
tbe  opinion.  Certainly  the  contempt  proceed- 
ing was  in  tbe  action,  not  independent  of  it. 
The  complaint  stated  a  cause  of  action  and 
tbe  facts  found  both  in  tbe  main  action  and 
tbe  contempt  proceedings  show  a  violation 
of  tbe  temporary  Injunction.  There  Is  no 
assignment  of  error,  as  we  have  seen,  that 
such  findings  are  contrary  to  the  evidence, 
and  if  It  were  otherwise,  our  examination 
ol  the  record  leads  us  to  the  conclusion  that 
counsel's  contention  would  have  to  be  over- 
ruled. 

V.  Brror  Is  further  assigned  upon  the  ex- 
clusion of  evidence  offered  by  the  defendant 
upon  the  Issue  of  contempt 

Under  this  bead  we  are  referred  to  several 
pages  of  the  printed  case  where  It  Is  shown 
that  tbe  evidence  of  witnesses  tendered  by 
appellant  was  excluded,  but  tbe  error  claimed 
is  not  supported  by  argument  in  tbe  brief, 
nor  was  It  orally.  Generally  speaking,  an 
assignment  of  error  without  any  attempt  to 
so  support  It  is  not  considered  on  appeal. 
Butler  V.  State,  102  Wis.  364,  78  N.  W.  590; 
Cornell  v.  State,  104  Wis.  527,  80  N.  W.  74r> ; 
Nix  V.  C.  Relss  Coal  Co.,  114  Wis.  493-505, 
eo  N.  W.  437.  That  has  not  been  strictly 
applied  here,  but  will  be  as  to  treating  tbe 
matter  in  detail  in  this  opinion.  We  are 
\mable  to  discover  any  harmful  error  in  any 
of  tbe  rulings  on  evidence  found  at  the  pages 
of  tbe  printed  case  suggested.  Some  of  the 
questions  called  for  mere  conclusions  and 
were  ruled  out  on  that  ground.  Some  of  the 
questions  were  ruled  out  as  leading.  Some 
of  tbe  evidence  was  stricken  out  as  not 
responsive.  Some  of  tbe  questions  were 
asked  upon  the  mistaken  theory  that  the 
agreement  was  void  as  a  general  restraint 
upon  tbe  appellant.  It  is  considered  that  no 
harmful  error,  if  error  at  all,  was  commit- 
ted by  the  court  in  this  field. 

VI.  Complaint  Is  made  because  the  court 
denied  tbe  motion  to  vacate  the  reference  to 
Mr.  Schelber  on  the  ground  that  be  was 
ptejudiced. 

Appellant's  motion  In  that  regard  was 
heard  on  aflldavits  and  denied,  as  it  appears, 
because  tbe  proofs  were  not  sufficient  to 
sustain  bis  claim.  We  are  unable  to  see 
wherein  the  court  clearly  committed  error  at 
that  point,  but  In  any  event  It  was  not 
harmful  since  Mr.  Schelber  resigned,  the  or- 
ders appointing  blm  were  in  form  vacated 
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and   Hon.   W.   X   McElroy   was   appointed 
referee  In  his  place. 

VII.  E^rther  error  Is  claimed  because  the 
court  vacated  the  order  of  reference  to 
Mr.  Scbelber. 

The  Idea  of  counsel  at  this  point  Is  that  the 
rule,  that  a  Judgment  cannot  be  vacated  by 
the  trial  court  after  the  term  at  which  It  was 
entered,  except  under  section  2832  or  section 
2879,  Rev.  St  1808,  applies  and  that  the  mat- 
ter Is  governed  by  Whitney  v.  Kamer,  44 
Wis.  563;  Turner  v.  Nachtshein,  71  Wis.  16, 
36  N.  W.  637;  and  Dufur  v.  Home  Investment 
Co.,  122  Wis.  470,  100  N.  W.  831 ;  and  sim- 
ilar cases.  True,  except  in  case  of  mistake, 
inadvertence,  surprise  or  excusable  mistake 
within  section  2832,  or  an  application  for  a 
new  trial  on  newly  discovered  evidence  under 
section  2879,  a  judgment  or  final  order  In  an 
action  cannot  be  vacated  by  the  court  entering 
it  after  the  term  of  the  entry.  That  does  not 
apply  to  those  necessary  orders  in  the  prog- 
ress of  a  case  essential  to  Its  termination, 
such  as  one  to  fill  the  office  of  referee  after 
the  resignation  or  removal  by  the  court  of 
one  previously  appointed.  Here,  the  first 
referee  declined  to  serve  by  resigning.  The 
only  effect  of  the  order  complained  of  was 
to  recognize  the  existence  of  the  office  as 
vacant  and  to  fill  It  in  order  that  the  case 
might  proceed.  The  court  at  all  times  has 
general  authority  over  Its  referees,  to  remove 
them  for  cause  and  to  afford  the  parties  the 
benefit  of  such  Instrumentality  In  determin- 
ing the  truth  of  the  matters  in  controversy, 
by  refilling  the  office.  17  Enc.  P.  &  P.  p.  1085. 
That  must  necessarily  Include  authority  to 
change  the  terms  of  an  order  of  reference  by 
naming  a  new  referee  whenever  the  place 
as  first  filled  shall  have  become  vacant  by  any 
means.  Unless  the  law  permitted  snch  ac- 
tion our  system  of  procedure  would  be  quite 
infirm.  The  following  cases  bear  on  the 
question.  Parkhurst  v.  Berdell,  87  N.  Y. 
145;  Forrest  v.  Forrest,  3  Bosw.  (N.  Y.) 
650;    Norvell  v.  Gibson,  6  Mo.  App.  581. 

In  Forrest  v.  Forrest,  supra,  the  court 
vacated  the  order  of  reference  after  a  lapse 
of  some  three  years,  because  the  referee  did 
not  proceed  expeditiously  to  close  up  the  mat- 
ter referred  to  him.  In  disposing  of  the 
subject  this  language  was  used  by  Wood- 
ruff. J.: 

"The  court  would  not  of  course  compel  a 
referee  to  act,  against  his  inclination  •  •  * 
when  there  are,  no  doubt,  many  who  are  not 
only  willing  but  desirous  of  rendering  such 
services.  *  •  •  That  the  court  can  vacate 
the  order  of  reference  and  direct  a  refer- 
ence to  some  person  whose  engagements  are 
such  that  the  reference  will  be  proceeded  In 
with  reasonable  dispatch  is  not  doubtful." 

VIII.  The  next  claim  Is  that  the  court 
erred  in  refusing  to  set  aside  the  report  of 
the  referee. 

The  motion  was  based  on  want  of  evi- 
dence to  support  the  findings.     Some  com- 


plaint Is  now  made  because  the  referee 
heard  the  two  matters  referred  to  him  to- 
gether, but  no  exception  seems  to  have  been 
made  to  the  report  on  that  ground,  and  if 
there  were  we  should  be  constrained  to  hold 
that  there  was  no  liarm  done  appellant  by 
the  procedure.  Moreover,  it  does  not  appear 
tliat  there  was  any  objection  at  the  hearing 
before  the  referee  to  the  trial  of  both  of  the 
referred  matters  together. 

On  this  branch  of  the  case  It  Is  insisted 
that  there  was  no  proof  produced  before 
the  referee  of  damages  caused  by  the  breach 
of  appellant's  agreement  as  set  forth  In  the 
complaint  though  the  referee  found  that 
there  were  such  damages  to  the  amount  of 
$169.00,  and  the  court  confirmed  the  finding 
as  to  174.  True,  all  the  evidence  offered  on 
that  matter  was  directed  to  loss  caused  after 
the  commencement  of  the  action.  So  it 
was  Inaccurate  to  characterize  the  damages 
found  as  was  done.  However,  that  is  not 
material.  The  more  serious  question  is 
whether  such  damages  were  established. 
They  were  composed  of  $66.00,  Increase  in 
expense  of  filling  the  place  of  engineer,  be- 
cause of  an  employs  in  such  place  going  over 
to  the  Sanitary  Laundry  C!ompany,  and  an 
increase  of  $8.00,  in  the  cost  of  filling  the 
place  of  another  employ^  from  the  same 
cause. 

There  was  ample  evidence  that  the  two 
employes  left  the  service  of  respondent  and 
were  hired  by  the  Sanitary  Laundry  Com* 
pany,  with  which  appellant  was  connected, 
and  that  the  places  thus  vacated  were  filled 
at  the  Increased  expense  found  by  the  referee. 
There  was  no  direct  evidence  that  such  em- 
ployes were  Influenced  to  do  as  they  did  by 
appellant,  but  conceding  that  the  court  was 
warranted  In  finding  from  the  drciunstances 
that  "the  said  Sanitary  Laundry  Company 
has  hired  help  employed  by  the  plalnlffi 
company  and  taken  customers  from  the  plain- 
tiff through  the  associations  of  the  defendant 
with  the  said  Sanitary  Laundry  Company 
and  the  use  of  his  name  In  the  business 
thereof,"  and  that  such  finding  was  binding 
on  the  referee,  as  it  probably  was,  there  was 
left  to  the  latter  the  duty  of  determining 
whether  respondent  actually  suffered  loss 
by  such  conduct  of  appellant  and  if  so,  how 
much. 

On  the  subject  of  increased  expense  there 
was  ample  evidence,  but  there  seems  to  be 
this  serious  infirmity  in  the  proof.  It  does 
not  appear  that  either  of  the  employes  broke 
any  contract  with  respondent  in  leaving  its 
employ,  or  how  long  they  would  have  re- 
mained with  respondent  after  the  time  they 
left  its  service  but  for  the  conduct  of  ap- 
pellant. That  was  left  by  the  proof  to  mere 
conjecture  since  the  employes  were  under  no 
obligation  to  so  rema'in.  On  the  whole,  we 
cannot  see  any  sound  basis  for  charging  the 
increased  cost  of  filling  their  places  to  ap- 
pellant. The  learned  referee,  seemingly, 
ooncluded  that  such  cost  was  so  chargeable 
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as  a  neceBsary  result  of  the  flndlnc  that  tbe 
Sanitary  Laundry  Company  hired  the  em- 
ployes after  they  left  tbe  service  of  respond- 
ent We  do  not  think  such  result  would  nec- 
eesarlly  follow.  Unless  such  employes  would 
bare  remained  with  respondent  for  some 
length  of  time,  ascertainable  with  reasonable 
certainty,  bad  tbe  opportunity  not  been  of- 
fered them  of  taking  service  with  tbe  Sani- 
tary Laundry  Company,  there  wonl<%  be  no 
definite  basis  for  charging  the  Increased 
wages  paid  to  fill  their  places  to  appellant 
It  appears  that  they  were  working  for  re- 
spondent by  the  week.  It  was  their  right  at 
the  end  of  any  week  to  terminate  the  service. 

IX.  The  further  point  is  made  that  there 
was  no  proper  basis  shown  for  charging  ap- 
pellant In  the  contempt  proceedings  with  the 
costs  and  expenses  Incurred  by  respondent 
therein,  because  no  actual  loss  was  shown. 
Tbitt  matter  is  governed  by  the  statute,  sec- 
tion 3490,  Rev.  St  1898,  which  provides  that, 
"If  an  actual  loss  or  injury  has  been  pro- 
duced to  any  party  by  tbe  misconduct  alleged 
the  court  shall  order  a  sufficient  sum  to  be 
paid  by  tbe  defendant  to.  such  party  to  In- 
demnify him  and  to  satisfy  his  costs  and  ex- 
penses. Instead  of  Imposing  a  fine  upon  such 
defendant  •  •  •  Where  no  such  actual 
loss  or  Injury  has  been  produced  the  fine 
shall  not  exceed  two  hundred  and  fifty  dollars 
over  and  above  tbe  costs  and  expenses  of 
the  proceedings." 

It  will  be  seen  from  tbe  wording  of  the 
statute  thot  Indemnity  refers  to  actual  loss 
but  that  the  imposition  of  costs  and  expenses 
does  not  depend  upon  there  being  such  loss. 
Without  that  element,  under  tbe  rule  in  Em- 
erson T.  Buss  (Wis.)  106  N.  W.  518,  a  fine 
should  be  imposed  to  go  Into  tbe  school  fund 
when  paid,  but  costs  and  expenses  follow 
the  conviction  just  tbe  same  as  if  there  was 
actual  loss.  It  Is  considered  that  the  pur- 
pose of  tbe  statute  is  that  such  costs  and 
expenses  shall  go  to  the  party  incurring 
them.  That  subject  was  not  Involved  in 
Emerson  v.  Hubs,  supra.  In  a  civil  con- 
tempt proceeding  there  is  no  reason.  It  seems, 
why  tbe  costs  and  expenses  should  not  go 
to  tbe  complainant  upon  a  conviction  of  the 
alleged  wrong-doer  the  same  In  one  case  as 
In  another.  Tbe  party  making  the  expendi- 
tures in  either  Is  the  complainant  There- 
fore, If  they  are  to  be  paid  at  all  by  tbe 
wrong-doer  It  would  require  some  unmis- 
takable language  in  the  statute  to  warrant 
holding  that  they  constitute  a  part  of  and 
follow  tbe  fine  proper.  True,  tbe  words  of 
tbe  statute  "the  fine  shall  not  exceed  two 
hundred  and  fifty  dollars  over  and  above 
the  cost  and  expenses  of  the  proceedings" 
rather  suggests  that  the  fine,  In  tbe  whole. 
Includes  the  costs  and  expenses,  but  tbe  as- 
certainment of  those  elements  Is  plainly  con- 
templated, the  purpose  being,  it  is  thought, 
that  it  is  the  net  fine  only,  as  in  other  cases, 
wblcb  shall  go  to  the  school  fund,  and  that 
the  balance,  as  In  such  cases,  shall  go  to  re- 


imburse the  party  making  tbe  expenditure. 
Section  2,  art  10  State  Constitution;  State 
V.   De   Lano,   80   Wis.   250,  40   N.    W.   808. 

The  Supreme  Court  of  Michigan  in  con- 
sidering Its  statute  corresponding  to  our  sec- 
tion 3490,  Rev.  St  1898,  exclusive  of  the  last 
sentence,  in  Holland  v.  Weed,  87  Mich.  581, 
49  N.  W.  877,  held  a  finding  of  actual  loss 
to  be  Indispensable  to  the  Imposition  on  tbe 
wrong-doer,  for  tbe  complainant's  benefit,  of 
tbe  latter's  costs  and  expenses  In  tbe  pro- 
ceedings. It  seems,  however,  that  such  con- 
clusion was  arrived  at  without  reference  to  a 
companion  statute,  which  Is  substantially 
Identical  with  the  last  sentence  of  such  sec- 
tion 3490.  We  are  constrained  not  to  follow  tbe 
Michigan  decision.  It  seems  that  had  tbe 
court  there  construed  the  two  sections  to- 
gether a  dlfTerent  conclusion  would  bave 
been  reached. 

Tbe  language  of  tbe  court's  findings  and 
Judgment  Is  "that  as  punishment  for  bis 
said  misconduct,  tbe  said  August  W.  Schmeling 
do  •  •  *  pay  over  to  tbe  attorney  for 
plaintiff  the  said  sum  of  four  hundred  and 
for^-nlne  and  «*/ioo  dollars  ($449.09),  to 
Indemnify  the  plaintiff  for  its  actual  loss 
and  injury  •  *  «  and  to  satisfy  Its 
costs  and  expenses  arising  out  of  such  mis- 
conduct on  tbe  part  of  said  defendant" 
The  actual  loss  spoken  of  In  the  statute  Is 
such  as  an  action  will  He  for.  In  re  Ida 
Louise  Pierce,  44  Wis.  411;  State  ex  rei. 
Lanning  v.  Lonsdale,  48  Wis.  348,  4  N.  W. 
390.  That  of  course  does  not  include  costs 
and  expenses  of  prosecuting  the  contempt 
proceedings.  Tbe  Items  found  by  the  referee 
and  Included  In  the  final  result  are  wholly 
of  that  character.  So  no  sum  should  have 
been  awarded  to  tbe  respondent  as  for  in- 
demnity. The  wording  of  tbe  final  order 
and  Judgment  In  that  regard  Is  Irregular, 
but  appellant  was  not  banned,  because  be 
was  not  made  to  pay  a  sum  as  a  fine  in  ad- 
dition to  costs  and  expenses. 

It  Is  earnestly  contended  that  the  sum 
awarded  for  costs  and  expenses  Is  excessive. 
It  seems  large  but  we  are  unable  to  discover 
that  It  includes  anything  but  what  Is  legiti- 
mate, if  counsel's  fees  are  recoverable,  and 
no  objection  appears  to  be  made  on  that 
ground.  It  would  seem  that  in  harmony 
with  Wisconsin  F.  &  M.  Ins.  Co.  Bank  v. 
Dumer.  114  Wis.  869,  90  N.  W.  435,  they 
should  be  held  proper  matters  of  expense. 
Though  the  counsel  fees  there  dealt  with  re- 
lated to  tbe  dissolution  of  an  Injunction,  why 
such  expenditures  are  legitimate  recoverable 
expenses  In  one  case  and  not  in  tbe  other  is 
not  perceived.  In  many  jurisdictions,  and 
we  think  by  tbe  weight  of  authority,  such  ex- 
penditures are  recoverable  In  a  proceeding 
of  this  sort  where  tbe  statute  provides  gener- 
ally for  recovery  of  expenses,  4  Ene  P.  Sc 
P.  807  Note  3 ;  9  Cyc.  53  Note  5 ;  State  v. 
Dureln.  4»5  Kan.  605.  27  Pac.  148;  Stahl  v. 
Ertel  (C.  a)  62  Fed.  920.  The  holdings 
are  somewhat  In  conflict  on  tills  subject,  but 
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we  think  that  the  better  view  is  the  one  wo 
adopt  here.  The  Items  maklitg  up  the  amount 
allowed  as  conns^'s  fees  were  testified  to  by 
respondent  In  detail,  both  as  to  necessity 
for  the  services  and  reasonableness  of  the 
charges,  and  his  evidence  was  supported  by 
considerable  other  evidence  and  there  was  no 
opposition  thereto.  We  are  unable  to  see 
with  sufficient  clearness  that  any  item  Is 
exorbitant  for  the  service  rendered  or  that 
the  labor  was  not  reasonably  necessary,  to 
warrant  us  In  disregarding  the  uncontrovert- 
ed  evidence  and  the  deliberate  judgment  of 
the  trial  court. 

The  foregoing  covers  all  matters  that  seem 
to  require  special  mention  In  this  opinion. 

The  Judgment  In  the  action  so  far  as  It 
awards  $74  damages  to  the  respondent  Is 
modified  by  striking  out  such  award,  and  as 
so  modified  It  is  affirmed.  The  final  order 
and  judgment  In  the  contempt  proceedings 
is  affirmed,  as  are  all  ocders  specially  ap- 
pealed from.  Costs  are  allowed  to  the  ap- 
pellant to  the  extent  of  clerk's  fees  only. 


STATE  ex  rel.  PRAT  et  al.  ▼.  YANKEE, 

Ashland  County  Clerk. 

(Supreme  Court  of  Wisconsin.     Nov.  7,  1906.) 

Elections  —  Primaries  —  Ballots  —  Wbit- 
TEN  Names. 

Primary  Election  Law  (Laws  1903,  pp. 
759,  762,  763,  766,  c.  451)  M  12,  16,  20.  25, 
declares  that  the  provisions  of  the  statutes 
previously  in  force  with  reference  to  conduct- 
ing elections,  counting  bnllots,  and  making  re- 
turns thereof,  and  all  kindred  subjects  shall 
apply  to  primaries  in  so  far  as  they  are  consist- 
ent with  tlie  act  Section  9  (page  758)  pro- 
vides for  the  printing  on  the  ofliclal  primary 
ballot  of  the  names. of  all  candidates  for  whom 
nomination  papers  have  been  duly  filed,  but 
the  form  of  the  ballot  prescribed  declares  that 
"to  vote  for  a  person  whose  name  is  not  printed 
on  the  ballot,  write  or  paste  his  name  in  blank 
space  for  that  purpose."  Rev.  St  1898,  {  41, 
declares  that  any  voter  may  write  on  his  ballot 
the  name  of  any  person  for  whom  he  desires  to 
vote  for  any  office  so  designated  as  to  indicate 
the  office,  and  such  vote  shall  be  counted  the 
same  as  if  printed  on  the  ballot  and  marked  by 
the  voter.  Laws  1903,  p.  760,  c.  451,  §  12, 
sui)d.  3.  declares  that  if  any  elector  write  on  his 
ticket  the  name  of  the  person  who  is  a  candi- 
date for  the  same  office  on  some  other  ticket 
the  ballot  shall  be  counted  for  such  person  only 
as  a  candidate  of  the  party  on  whose  ticket  the 
name  is  written  and  section  18,  subd.  1  (page 
7G3)  provides  that  the  person  receiving  tlie 
greatest  number  of  votes  at  a  primary  as  the 
candidate  of  a  party  for  an  office  shall  be  th« 
candidate  of  that  party  for  such  office,  etc. 
Held,  that  where  the  official  party  ballot  at  a 
prlmaiT  election  contained  no  candidate  for  cer- 
tain offices  voters  were  entitled  to  fill  the  blank 
spaces  reserved  with  the  name  of  any  person 
for  whom  they  desired  to  vote  as  a  candidate 
for  such  office,  though  such  persons  had  not 
filed  nomination  papers,  and  were  therefore  not 
entitled  to  have  their  names  printed  on  the 
official  ballot 

Appeal  from  Circuit  Court,  Ashland  Coun- 
ty; Chester  A.  Fowler,  Judge. 
Mandamus  by  the  state,  on  relation  of  Al- 


lan T.  Pray  and  another,  against  Theodore 
R.  Yankee,  county  clerk  of  Ashland  county. 
From  a  judgment  granting  a  peremptory 
writ,  defendant  appeals.    Affirmed. 

Upon  the  verified  petition  of  the  relators 
an  alternative  writ  of  mandamus  was  issued 
by  the  circuit  court  for  Ashland  county, 
September  2^,  1906,  commanding  the  defend- 
ant, as^  clerk  of  that  county,  to  place  upon 
the  official  ballot  to  be  used  at  the  general 
election  to  be  held  In  that  county  November 
6,  1906,  as  the  candidate  of  the  Democratic 
Party  for  the  office  of  district  attorney  in 
that  county  the  name  of  the  relator  Allan 
T.  Pray,  and  as  the  candidate  of  the  Dem- 
ocratic Party  for  the  office  of  county  treas- 
urer of  said  county  the  name  of  the  relator 
George  W.  Dopp,  or  show  'cause  to  the  con- 
trary before  said  court  October  1,  1906,  and 
make  due  return  to  the  writ  The  defendant 
having  made  return  to  the  writ,  and  a  mo- 
tion to  quash  the  alternative  writ  of  manda- 
mus having  been  denied,  and  a  demurrer  to 
the  petition  and  alternative  writ  on  the 
ground  that  the  same  stated  no  facts  suffi- 
cient to  constitute  a  cause  of  action  having 
been  overruled,  the  trial  court,  on  the  un- 
disputed and  admitted  facts,  on  October  4, 
1906,  adjudged,  in  effect,  that  a  peremptory 
writ  of  mandamus  be  and  tbe  same  was 
thereby  awarded  to  tbe  relators  against  tbe 
defendant,  commanding  bim  to  place  the 
names  of  tbe  said  relators  upon  the  said  of- 
ficial ballot;  that  Is  to  say,  tbe  name  of  tbe 
said  Allan  T.  Pray  as  the  candidate  of  the 
Democratic  Party  for  the  office  of  district  at- 
torney of  said  county,  and  the  name  of 
George  W.  Dopp  as  tbe  candidate  of  the 
Democratic  Party  for  the  office  of  county 
treasurer  of  said  county,  and  for  costs. 
From  sucb  judgment  entered  therein  and  tbe 
whole  thereof,  the  defendant  brings  ttaia  ap- 
peal. 

M.  E.  Dillon  (W.  M.  Tompkins,  of  counsel), 
for  appellant  Sanborn,  Lamoreux  &  Pray, 
for  respondent 

CAS-SODAY,  O.  J.  (after  stating  the 
facts).  The  facts  are  undisputed.  The  re- 
lators were  both  Democrats;  but  no  Demo- 
cratic candidate  had  been  nominated  for  the 
office  of  district  attorney  of  Ashland  county 
prior  to  tbe  primary  election  held  September 
4,  1900,  and  no  Democratic  candidate  bad 
been  nominated  for  tbe  office  of  county  treas- 
urer of  that  county,  prior  to  that  date. 
Neither  of  tbe  relators  bad,  at  the  time  of 
said  election,  filed  nomination  papers  en- 
titling him  to  have  bis  name  printed  on  any 
official  ballot,  used  at  the  primary  election; 
and  neither  of  their  names  was  printed  on 
any  official  ballot  at  tbe  time  of  such  elec- 
tion. There  were  printed  on  the  official 
primary  ballot  of  the  Democratic  Party  used 
at  sucb  election  the  names  of  candidates  for 
the  several  state  offices  and  for  representa- 
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tlve  in  Congress  and  member  of  assembly, 
but  no  name  was  printed  on  said  ballot  for 
any  connty  office,  except  for  the  offices  of 
sheriff  and  register  of  deeds.  There  was 
printed,  however,  on  the  official  primary  bal- 
lot of  the  Republican  Party,  lued  at  such 
election,  the  names  of  two  or  more  candi- 
dates for  the  respective  offices  of  county 
treasurer  and  district  attorney.  On  Septem- 
ber 13,  1006,  the  county  board  of  canvassers, 
consisting  of  the  county  cleric,  the  defend- 
ant in  this  action,  and  two  supervisors,  one 
of  whom  was  a  Republican  and  the  other  a 
Democrat,  certified  "that  the  foregolni^  and 
within  tabular  statement  Is  correct  and  true, 
as  compiled  from  the  original  returns  made 
to  the  county  clerk  of  said  county,  and  as 
compared  therewith  by  us."  It  appears  from 
snch  "tabular  statement,"  on  the  bade  of 
snch  certificate  and  forming  a  part  thereof, 
that  40  votes  were  cast  for  the  office  of  coun- 
ty treasurer,  but  27  of  them  were  rejected  by 
said  board  for  the  only  reason  suggested  that 
they  were  cast  for  persons  whose  names,  re- 
spectively, had  not  been  printed  on  the  "of- 
flcia]  primary  ballot  of  the  Democratic  Par- 
ty," but  had  been  written  in  thereon  by  the 
respective  persons  casting  such  votes;  that 
among  the  27  votes  so  rejected,  were  22, 
each  having  the  name  of  Mr.  Dopp  written 
in  thereon,  as  the  Democratic  candidate  for 
county  treasurer.  The  other  19  names  so 
written  in  on  snch  primary  Democratic  bal- 
lot were  cast  for  two  different  persons,  one 
receiving  11  votes,  and  the  other  8  votes,  and 
were  counted  by  the  board  as  "given  for 
connty  treasurer  on  the  Democratic  ticket," 
because,  as  claimed,  each  of  such  two  per- 
sons bad  filed  nomination  papers  as  candi- 
dates for  county  treasurer  on  some  other  of- 
ficial primary  ballot  than  that  of  the  Demo- 
crntic  Party;  and  their  respective  names 
were  printed  on  snch  other  primary  ballot. 
Thus  It  appears  that  Mr.  Dopp  had  a  large 
plurnilty  of  the  votes  for  county  treasurer 
appearing  on  the  primary  Democratic  ballot 
in  writing.  So  it  appears  from  such  "tabu- 
lar statement,"  that  45  votes  were  cast  for 
the  office  of  district  attorney,  but  32  of  them 
were  rejected  by  the  board  for  the  only  rea- 
son suggested,  that  they  were  cast  for  per- 
sons whose  names,  respectively,  liad  not 
been  printed  on  the  "official  primary  ballot 
of  the  Democratic  Party,"  but  had  been 
written  in  thereon  by  the  respective  per- 
sons casting  such  votes;  ttiat  among  the  82 
votes  so  rejected  were  26,  each  having  the 
name  of  Allan  T.  Pray  written  in  thereon  as 
the  Democratic  candidate  for  district  attor- 
ney. The  other  13  names  so  written  in  on 
such  primary  Democratic  ballot  were  cast  for 
three  different  persons,  and  were  counted  by 
the  board  as  "given  for  district  attorney  on 
the  Democratic  ticket"  because,  as  claimed, 
each  of  snch  three  persons  bad  filed  nomina- 
tion papers  as  candidates  for  district  at- 
tom«i7  on  aome  other  official  primary  ballot 


than  that  of  the  Democratic  Party,  and  their 
respective  names  were  printed  on  such  other 
primary  ballot  The  question  recurs  wheth- 
er upon  the  facts  thus  certified  to  be  "cor- 
rect and  true"  by  the  "board  of  county  can- 
vassers" the  relators  are  entitled  to  have 
their  names  placed  upon  the  official  ballot 
to  be  used  at  the  generaj  election  to  be  held 
in  the  county  of  Ashland  November  C,  190C, 
as  candidates  of  the  Democratic  Party  for 
the  offices,  respectively,  of  district  attorney 
and  county  treasurer  of  that  county.  Did 
the  fact  that  neither  of  them  filed  nomination 
papers  entitling  them  to  have  their  names 
printed  on  the  official  primary  election  ballot 
preclude  voters  from  votlAg  for  them  at  the 
primary  election  September  4,  1906?  Where, 
as  here,  a  voter  receives  his  package  of  pri- 
mary ballots  and  selects  the  one  which  pur- 
ports to  be  his  own  party  ticket,  but,  upon 
inspection,  he  finds  that  for  one  office  there 
is  no  printed  name  upon  the  Irallot,  does  the 
primary  act  preclude  him  from  voting  for 
some  person  in  his  own  party?  Subdivision 
3,  i  12.  c.  451,  p.  760,  Laws  1903.  Or,  Is  he 
precluded  from  voting  at  all,  unless  he  votes 
for  some  person  whose  name  is  printed  on 
the  primary  ballot  of  some  other  party  which 
he  Is  trying  to  beat?  Id.  In  other  words. 
Is  It  the  purpose  of  the  primary  election 
law  to  secure  to  each  voter  tbe  right  of 
free  choice  in  the  selection  of  candidates,  or 
is  it  tbe  purpose  to  build  up  or  tear  down 
political  parties? 

The  act  declares  that  the  provisions  of  the 
statutes  previously  in  force  in  relation  to 
holding  and  conducting  elections,  counting 
the  ballots  and  making  returns  thereof,  and 
all  other  kindred  subjects,  should  apply  to 
all  primaries  in  so  far  as  they  were  con- 
sistent with  the  act  Sections  12,  16.  20.  25, 
c.  451,  pp.  769,  762,  763,  766,  Laws  1903. 
That  required  the  board  of  connty  can- 
vassers, to  make,  as  they  did,  a  succinct  tabu- 
lar statement  of  tbe  votes  cast  at  such  pri- 
mary election  for  each  office  voted  for,  wheth- 
er canvassed  or  not,  and  to  certify  such  state- 
ment to  be  correct  Sections  83,  84,  Rev.  St 
1898.  It  is  true  the  act  only  provides  for 
the  printing  upon  the  official  ballot  to  be  used 
at  such  primary  election  the  names  of  all 
candidates  for  the  respective  offices,  for  whom 
nomination  papers  had  been  duly  filed.  Sec- 
tion 9,  c.  451,  p.  758.  Laws  1903.  The  same 
section  declares  that  such  official  ballot  shall 
be  printed  "in  the  form  provided  herein 
and  annexed  hereto."  Tbe  form  of  ballot  so 
prescribed,  after  giving  direction  as  to  the 
manner  of  voting  "for  a  person  whose  name 
is  printed  on  the  ballot,"  declares  that,  "to 
vote  for  a  person  whose  name  Is  not  printed 
on  the  ballot,  write  or  paste  his  name  in 
blank  space  provided  for  that  purpose."  This 
Is  substantially  the  same  as  prescribed  by  the 
statute  in  the  case  of  general  elections,  which, 
as  we  have  seen,  is  made  applicable  to  the 
primary  election,  wherein  it  la  declared,  that: 


Digitized  by 


Google 


552 


100  NORTHWESTERN  REPORTER. 


(Wi& 


"Bat  any  voter  may  write  upon  bis  ballot 
tbe  name  of  any  i)er8on  for  whom  he  desires 
to  vote  for  any  office,  in  such  place  or  so 
designated  as  to  indicate  the  office,  and  such 
vote  shall  be  counted  the  same  as  If  printed 
upon  the  ballot  and  marked  by  the  voter." 
Section  41,  Rev.  St  1898.  In  obedience  to 
such  requirements,  22  of  the  voters  of  Ash- 
land county  wrote  in  on  the  Democratic  tick- 
et tbe  name  of  Mr.  Dopp  for  the  office  of 
county  treasurer,  giving  him  double  the  num- 
ber of  votes  of  any  other  person  whose  name 
was  so  written  in  on  that  ticket  for  that 
office.  And  so  in  obedience  to  tbe  same  re- 
quirements 26  of  the  voters  of  that  county 
wrote  In  on  the  Democratic  ticket  the  name  of 
Allan  T.  Pray  for  tbe  office  of  district  at- 
torney, giving  him  a  majority  of  all  the 
votes  so  written  in  on  that  ticket  for  that 
office. 

Another  section  of  tbe  act  declares  that, 
"if  any  elector  write  upon  bis  ticket  tbe 
name  of  any  person  who  is  a  candidate  for 
tbe  same  office  upon  some  other  ticket  than 
that  upon  wbich  bis  name  is  so  written,  this 
ballot  shall  be  counted  for  such  person  only 
as  a  candidate  of  the  party  upon  whose 
ticket  tbe  name  Is  written,  and  shall  In  no 
case  be  counted  for  such  person  as  a  candi- 
date ui>on  any  other  ticket."  Subdivision  8, 
(  12,  c.  451,  p.  760,  Laws  1003.  It  is  then 
provided  therein,  that  in  case  tbe  same  per- 
son is  nominated  upon  more  than  one  ticket, 
be  shall  designate  upon  which  his  name  shall 
be  printed  on  the  official  ballot    Id. 

Another  provision  of  the  act  in  question 
declares,  that:  "The  person  receiving  the 
greatest  number  of  votes  at  a  primary  as 
tbe  candidate  of  a  party  for  an  office  sbail  be 
the  candidate  of  that  party  for  such  office, 
and  his  name  as  such  candidate  shall  be 
placed  on  the  official  ballot  at  tbe  following 
election."  Subdivision  1,  {  18,  c.  451,  p.  763. 
This  provision  certainly  means  what  it  says ; 
and  so  tbe  words,  "tbe  greatest  number  of 
votes  at  a  primary,"  necessarily  Include  tbe 
votes  for  persons  whose  names  are  not  printed 
on  any  ballot  but  are  written  in  on  tbe 
primary  ballot  of  bis  party,  as  well  as  those 
that  are  written  In  and  also  printed  on  the 
ballot  of  some  other  party.  And  this  seems 
to  be  in  harmony  with  the  purpose  of  tbe 
act,  as  Indicated  in  its  title,  which  Is  "An 
act  to  provide  for  party  nominations  by  direct 
vote."  The  trial  court  properly  held,  in  ef- 
fect that  it  appears  upon  tbe  face  of  the 
act  that  voters  of  a  party  have  the  right 
to  write  in  upon  tbe  primary  election  ballot 
tbe  name  of  their  choice,  as  the  party  can- 
didate, for  any  office,  and  that  such  vote 
should  be  counted;  and  that  the  person  re- 
ceiving tbe  greatest  number  of  votes  for  an 
office  at  such  primary  election  should  be 
tbe  candidate  of  bis  party,  and  have  bis  name 
put  on  the  ballot  for  the  general  election. 

The  judgment  of  tbe  circuit  court  is  af- 
firmed. 


In   re   GEITH'S   ESTATE. 

ZAHORKA  et  al.  v,  6EITH. 

(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  Afpeai,   and   EBBoa—RsQnisiTES— Notice 

or  APPEAIr— Sebvice. 
Rev.  St   1898,  {  3049,  requiring   that   the 
notice  of  appeal  be  "served"  on   ctie  clerk   of 
the  lower  court,  does  not  require  tliat  the  no- 
tice be  directed  to  such  clerk. 

[Eid.  Note. — For  cases  in  point  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {  2140.] 

2.  Same— Sebvice  on  Cucbk— Sufficiknot. 

Tlie  filing  of  ttie  notice  of  appeal  witti  the 
clerk  of  the  circuit  court  in  a  "service"  on  him 
as  required  by  Rev.  St  lS9a  i  3049. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {  2162.] 

3.  WnxB  —  Pbobate  —  CouNTT   CouBT  — Re- 
view—Appeal  Bond — Sufticienct. 

Rev.  St  1898,  {  4013,  declares  that  bonds 
in  the  county  court  shall  be  for  the  benefit  of 
all  persons  interested,  and  requires  them  "to 
be  taken  to  the  Judge  of  tbe  county  court 
except  where  they  are  required  by  law  to  be 
taken  to  the  adverse  par^."  Rev.  St  189S, 
{  4032,  requires  one  appealing  from  tbe  county 
court  to  file  with  such  court  a  l>ond  to  prosecute 
his  appeal  and  "pay  all  damae^  and  costs 
which  may  be  awarded  against  bim." ,  In  ad- 
mitting a  will  to  probate  a  contest  arose  between 
the  heirs  of  tbe  decedent  naaied  also  as  legatees 
and  devisees,  and  one  claiming  to  l>e  the  widow, 
as  to  whether  she  was  in  fact  snob  widow  and 
entitled  to  statutory  rights  as  such.  Held,  that 
on  appeal  by  the  heirs  from  a  Judgment  of  tbe 
county  court  an  appeal  bond  following  tbe 
words  of  section  4032  and  approved  by  tbe 
county  court  as  to  form  and  sureties  was 
sufficient  to  give  the  circuit  court  jurisdiction. 

4.  DivoEOE—JuBiSDicTioN— Nonresident  De- 
fendant—Service  BY  Maii^-Pboof. 

Where,  in  a  divorce  proceeding  against  a 
nonresident  defendant,  a  copy  of  the  summons 
and  complaint  was  actually  mailed  to  defend- 
ant prior  to  tbe  entry  of  judgment,  it  was  not 
material  that  tbe  affidavit  as  to  such  mailing 
required  by  Rev.  St.  1898,  {  2642,  subd.  4,  was 
not  filed  until  after  the  entry  of  judgment. 

6.  Saue— Obdeb    of   Pubucatiok— Reason- 
able  Time. 

Tbe  order  of  publication  in  divorce  for  non- 
resident defendants  required  by  Kev.  St  1803, 
(  2040,  was  made  and  entered  on  the  fourth 
day  after  the  affidavit  for  publlcalion  was  made 
and  on  the  third  day  after  a  return  of  tbe 
sheriff  that  the  defendant  could  not  l>e  found. 
Held,  that  the  order  of  publication,  being  with- 
in a  reasonable  time,  was  sufficient 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  §  201;  vol.  40,  Cent  Dig. 
Process,  t  115.] 

6.  Mabriagb— Invalidity— Effect. 

Under  the  direct  provisions  of  Rev.  St 
1898,  g  2.S49.  a  marriage  contracted  contrary  to 
section  23.30  between  parties,  one  of  whom  is 
already  married.  Is  absolutely  void  without  any 
legal  process. 

[Ed.  Note.— For  cases  in  point  see  vol.  34, 
Cent  Dig.  Marriage,  §  30.] 

7.  Divorce— Judgment— What  OOHBrrrorEs. 

A  declaration  of  the  court  upon  full  bear- 
ing of  a  divorce  proceeding  that  "judgment  is 
ordered  for  plaintiff  and  against  defendant" 
constitutes  a  pronouncing  of  a  Judgment  of 
divorce,  and  not  a  mere  order  for  judgment  not 
affecting   the  status  of  the   parties. 

[Ed.  Note.— For  cases  In  point,  see  voL  17, 
Cent  Dig.  Divorce,  {S  514,  551.] 
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&  Same  —  Failube  to  Bntkb  —  Nunc  Pbo 

Tunc  Obdkb. 
Whert  a  judgment  of  divorce  Is  daly  pro- 
aounced  in  a  divorce  proceeding,  but  the  clerk 
fails  to  enter  judgment,  a  later  order  and  entry 
of  judgment  nunc  pro  tunc  as  of  the  date  of 
the  former  judgment  is  sufficient  to  dissolve  the 
marriage  relation  as  of  the  date  of  the  former 
judgment 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  S  552.] 

Appeal  from  Circuit  Coart,  Milwaukee 
County ;  Orren  T.  Williams,  Judge. 

In  the  probate  of  the  will  of  Carl  Gelth, 
deceased,  questions  were  raised  by  Maria 
Zahorka  and  others  against  the  rights  of  Her- 
mlne  Geith.  From  a  Judgment  in  favor  of 
defendant,  plaintiffs  appeal.    Affirmed. 

Lenlcbeck,  Falrcbild  &  Boesel  and  John  J. 
Tlach,  for  appellants.  Nohl,  Nohl,  Poss  ft 
Maogan,  for  respondent 

CASSODAT,  C.  J.  In  the  matter  of  ad- 
mitting to  probate  the  last  will  and  testa- 
ment of  one  Carl  Oelth,  deceased,  the  ques- 
tion arose  whether  the  defendant  was  the 
wife  of  the  testator  at  the  time  of  bis  death, 
end  hence  whether  she  was  entitled  to  the 
rights  given  to  her  as  widow  by  the  statute. 
The  county  court  on  February  7,  1905,  found 
as  matters  of  fact  that  at  the  time  of  the 
testator's  death  the  defendant  was  his  wife, 
and  thereupon  adjudged  that  as  his  widow 
■he  was  Interested  In  the  matter  and  a  statu- 
tory heir  at  law  of  said  deceased;  and  the 
8ame  was  thereby  declared  to  be  fully  and 
finally  established  in  said  matter.  Thereupon 
the  legatees  and  devisees  named  in  said  will 
and  heirs  at  law  of  said  deceased  appealed 
from  such  judgment  of  the  county  court  to 
the  circuit  court,  whereupon  the  question 
whether  the  defendant  was  the  wife  of  the 
testator  was  retried  in  the  circuit  court,  and 
at  tbe  close  of  the  trial,  and  on  December  8, 
1906,  that  court  found  as  matters  of  fact,  In 
effect,  that  at  the  time  of  the  testator's  death 
tbe  defendant  was  his  wife,  and  as  his  widow 
was  and  Is  an  Interested  party  In  tbe  pro- 
bate of  such  will,  and  that  tbe  case  involves 
the  determination  as  to  whether  tbe  defend- 
ant Is  the  statutory  beir  of  said  deceased, 
and  as  conclusions  of  law  tbe  circuit  court 
found,  in  effect,  that  the  defendant  was  the 
lawful  widow  and  statutory  heir  at  law  of 
said  deceased  and  an  Interested  party  In 
the  matter  of  said  estate,  and  her  heirship 
and  interest  was  thereby  declared  to  be  fully 
and  finally  established,  and  tbe  order  and 
Judgment  of  the  county  court  was  therein 
and  thereby  confirmed  in  each  and  every  re- 
spect, and  that  the  defendant  was  entitled  to 
costs  and  disbursements  against  such  dev- 
isees and  their  sureties,  and  ordered  Judg- 
ment to  be  entered  accordingly.  From  tbe 
Judgment  so  entered,  the  heirs  at  law  and 
legatees  and  devisees  named  In  said  will 
bring  this  appeal. 

Tbe  decision  of  the  case  turns  upon  tbe 
qnestion  whether  the  defendant  was  divorced 


from  her  former  husband  before  she  married 
the  testator.  It  appears  from  the  record, 
and  Is  undisputed,  that  In  or  about  1870  the 
defendant  married  one  Aschback,  who  died 
soon  after;  that  March  16,  1872  or  1873,  the 
defendant  married  one  E^dward  Baehr  In  Ger- 
many ;  that  in  1885  tbe  defendant  left  Baehr 
and  came  to  tbe  United  States,  where  she 
has  since  resided;  that  June  17,  1890,  tbe 
defendant  began  an  action  for  divorce  against 
Baehr- in  the  circuit  court  on  tbe  ground  of 
willful  desertion;  that  June  18,  1890,  tbe 
sheriff  returned  the  summons  that  tbe  de- 
fendant therein,  Edward  Baehr,  could  not  be 
found ;  that  June  21,  1890,  an  order  was  ob- 
tained from  Judge  Johnson  in  such  divorce 
action  for  the  service  of  such  summons  by 
publication ;  that  August  18, 1890,  tbe  defend- 
ant went  through  the  form  of  marrying  the 
testator,  but  there  Is  no  claim  that  such  mar- 
riage was  valid;  that  on  September  6,  1890, 
tbe  following  action  by  the  circuit  court,  in 
effect,  was  taken  and  entered  of  record  in 
the  divorce  action,  that  tbe  plaintiff,  Her- 
mlne  Baehr,  now  comes  "by  her  attorneys, 
and  no  one  appearing  for  the  defendant," 
Edward  Baehr,  "he  being  In  defanlt,  upon 
proofs  taken  in  open  court.  Judgment  Is  or- 
dered for  plaintiff  and  against  defendant." 
December  8,  1884,  the  defendant  In  this  ac- 
tion was  married  to  the  testator. 

Some  time  In  1903  tbe  defendant  had 
trouble  with  the  testator  and  left  him.  No- 
vember 10,  1903,  the  testator  executed  a  will 
In  which  he  stated  in  effect  that  he  bad  mar- 
ried the  defendant  as  his  second  wife,  but 
that  at  the  time  of  such  marriage  she  had 
another  husband  living  in  Germany,  and 
bence  that  his  marriage  to  the  defendant  was 
null  and  void,  and  that  she  bad  left  him, 
and  consequently  he  was  at  liberty  to  dis- 
pose of  his  property  to  his  children  and 
grandchildren  as  therein  expressed.  April 
15,  1904,  the  testator  died,  leaving  children  by 
his  first  wife  and  grandchildren  by  some  of 
bis  deceased  children.  May  16,  1904,  there 
was  filed  in  the  divorce  action  an  affidavit 
duly  verified  by  John  M.  Clarke,  one  of  tbe 
attorneys  of  record,  for  Mrs.  Geith,  the  plain- 
tiff In  that  action,  wherein  It  was  stated  in 
effect  that  on  June  21,  1890,  be,  as  such 
attorney,  deposited  In  the  post  office  In  Mil- 
waukee a  copy  of  the  summons  and  com- 
plaint on  file  In  that  action,  securely  in- 
closed In  an  envelope,  the  postage  duly  paid 
thereon,  addressed  to  the  said  Edward  Baehr 
at  his  post  office  at  Stargard,  Pomeranla, 
Germany,  and  left  the  same  there  to  be  car- 
ried without  any  direction  to  the  postal  offi- 
cers upon  such  wrapper  for  the  return  there- 
of In  case  of  nondelivery  to  the  person  ad- 
dressed; that  tbe  said  Clarke  therein  stated 
that  be  was  informed  and  verily  believed  that 
before  September  6,  1890,  be  duly  filed  with 
the  clerk  of  said  circuit  court  a  proper  affi- 
davit, showing  such  service  by  mailing;  and 
that  before  September  Q,  1890,  the  said  Ed- 
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ward  Baehr  was  duly  and  properly  served  by 
publishing  the  summons  and  by  mailing  the 
summons  and  complaint  as  above  stated,  all 
in  accordance  with  the  order  of  the  court  In 
the  divorce  action.  May  19,  1904,  an  order 
'was  made  by  the  court  and  entered  In  said 
divorce  action,  which,  with  the  recitals  there- 
in. Is  as  follows:  "Upon  the  records  and 
files  In  the  above-entitled  action,  Nohl  & 
Nohl  appearing  as  attorneys  for  the  plain- 
tiff, no  one  appearing  to  oppose,  on  the  testi- 
mony of  plaintiff  and  other  witnesses  taken 
in  open  court  May  16  and  May  18,  1904,  In 
addition  to  the  proofs  of  the  allegations  of 
the  complaint  heretofore  taken  In  open  court 
before  this  court,  It  satisfactorily  appearing 
from  such  testimony,  proof,  and  the  orders 
heretofore  made  In  the  above-entitled  action 
that  the  summons  and  complaint  In  the 
above-entitled  action  have  been  duly  served 
on  the  above-named  defendant,  and  that  no 
answer  or  demurrer  to  the  complaint  has 
been  served  on  the  plaintiff  or  any  person 
representing  her  as  attorney;  that  due 
proofs  of  service  of  such  summons  and  com- 
plaint on  the  defendant  have  been  made; 
that  the  allegations  set  forth  In  the  complaint 
have  been  duly  proven;  that  the  plaintiff 
has  resided  In  the  state  of  Wisconsin  more 
than  one  year  immediately  preceding  the 
commencement  of  the  above-entitled  action; 
that  the  defendant  has  been  guilty  of  willful 
desertion  of  the  plaintiff  for  more  than  one 
year  Immediately  preceding  the  commence- 
ment of  this  action,  and  has  failed  to  support 
the  plaintiff  for  a  period  of  Ave  years  im- 
mediately before  the  commencement  of  this 
action  and  ever  since,  the  action  having  been 
submitted  to  the  court,  now  upon  motion  of 
Nohl  &  Notil  as  attorneys  for  the  plaintiff, 
it  is  ordered  that  the  marriage  contract  exist- 
ing between  the  plaintiff  and  the  defendant 
be,  and  hereby  is,  dissolved,  and  said  plaintiff. 
Hermlne  Baehr,  and  said  defendant,  Edward 
Baehr,  be^  and  they  hereby  are,  forever 
divorced  from  the  bonds  of  matrimony  and 
freed  from  the  obligations  thereof  nunc  pro 
tunc  as  of  the  6tb  day  of  September, 
1800.  Ijet  Judgment  be  entered  accordingly." 
Thereupon,  and  on  said  May  19,  1904, 
Judgment  was  entered  In  said  divorce  action, 
as  follows:  "This  action  having  been  at 
l8su$  and  having  been  heard  before  the 
above-named  court,  and  the  order  of  the 
court  having  been  made  and  entered  where- 
in and  whereby  the  court  orders  Judgment 
for  the  plaintiff  and  against  the  defendant, 
now  upon  motion  of  Nohl  &  Nohl,  attorneys 
for  the  plaintiff.  It  Is  hereby  adjudged  and 
decreed  that  the  marriage  contract  existing 
between  the  plaintiff  and  the  defendant  be, 
and  hereby  Is,  dissolved,  and  It  Is  further 
adjudged  and  decreed  that  said  Hermlne 
Baehr,  and  said  defendant,  Edward  Baehr, 
be,  and  they  hereby  are,  forever  divorced 
from  the  bonds  of  matrimony  and  freed  from 
th*   obligations  thereof   In  nunc  pro   tunc 


as  of  the  0th  day  of  September,  1800.    By  tbe 
court,  A.  A.  Wleber,  clerk." 

1.  The  claim  on  tbe  part  of  the  defendant 
that  tbe  notice  of  appeal  to  this  court  Is 
Insufficient  and  gives  no  Jurisdiction  because 
it  is  not  in  form  directed  to  the  clerk  of  tbe 
circuit  court,  as  well  as  her  attorneys,  is 
without  foundation.  The  section  of  tbe  stat- 
ute relied  upon  does  not  require  that  it 
should  be  so  directed,  but  simply  that  such 
notice  shall  be  served  "on  the  adverse  party 
and  on  tbe  clerk  of  the  court  in  which  the 
Judgment  or  order  appealed  from  Is  entered." 
Section  3049,  Rev.  St.  1896.  Tbe  notice  In 
question  was  duly  filed  with  the  clerk,  and 
must,  therefore,  be  deemed  to  have  been 
served  upon  him.  There  is  no  claim  that 
It  was  not  duly  served  on  the  defendant's 
attorneys;  so  the  claim  made  under  section 
4013  of  the  statutes,  that  the  circuit  court 
did  not  get  Jurisdiction  because  on  the  ap- 
peal from  the  county  court  tbe  appellants 
did  not  give  a  bond  running  "to  the  Judge  of 
the  county  court"  for  the  security  and  bene- 
fit of  all  persons  Interested,  seems  to  be 
without  merit  That  section  has  no  applica- 
tion where  the  bond  or  undertaking  Is  "re- 
quired by  law  to  be  taken  to  the  adverse 
party."  Id.  Here  the  controversy  was  be- 
tween tbe  heirs  at  law  of  Carl  Oeith,  de- 
ceased, named  as  legatees  and  devisees  in 
his  will,  and  this  defendant,  claiming  to  be 
the  lawful  widow  of  said  deceased.  Such 
heirs  at  law,  on  .their  appeal  from  the  county 
court  to  the  circuit  court  and  at  the  time  of 
filing  their  notice  of  appeal,  gave  and  filed 
with  the  county  court  an  undertaking  where- 
in they  did  undertake  in  the  sum  of  $2S0 
that  they  would  diligently  prosecute  their 
appeal  to  effect,  and  to  pay  all  damages  and 
costs  which  might  be  awarded  against  them 
on  such  appeal.  That  undertaking  was  "ap- 
proved as  to  form,  amount,  and  sufildency 
of  sureties"  by  the  county  court  Such  un- 
dertaking conformed  strictly  to  tbe  statute. 
Section  4032,  Rev.  St  189a  It  was  called 
for  by  the  nature  of  the  controversy  and  was 
certainly  sufficient  to  give  the  circuit  court 
Jurisdiction.  C.  Sc  J.  M.  B.  Co.  v.  Estate  of 
Wlghtman,  97  Wis.  657,  73  N.  W.  316 ;  Ellis 
V.  Barron  County,  111  Wis.  576,  87  N.  W. 
552;  Kasson  v.  Estate  of  Brocker,  47  Wis. 
79.  1  N.  W.  418;  Charmley  v.  Charmley,  125 
Wis.  297,  301,  103  N.  W.  1106;  In  re  Box's 
Will   (Wis.)   106  N.  W.  1063. 

2.  The  appellants  contend  that  tbe  circuit 
court  had  no  Jurisdiction  September  6,  1890, 
to  order  Judgment  for  divorce  for  the  reason 
that  there  was  not  at  that  time  on  file 
therein  proof  that  a  copy  of  the  summons 
and  complaint  had  been  deposited  in  the 
post  office  as  required  by  the  statute.  Sub- 
division 4,  {  2642,  Rev.  St  189a  The  answer 
to  such  claim  Is,  as  mentioned  in  the  fore- 
going statement  that  such  proof  consist- 
ing of  an  affidavit  of  .John  M.  Clarke,  one  of 
the  attorneys  of  record  In  the  divorce  action, 
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was  placed  on  file  tberetn  May  16,  1904,  and 
showed  such  mailing  and  posting  June  21, 
1890.  This  court  has  recently  held  that  It 
is  the  fact  of  service  and  not  the  mere  proof 
of  It  that  gives  the  court  Jurisdiction. 
Schmidt  V.  Stolowski,  126  Wis.  55,  105  N.  W. 
44.  In  that  case  it  was  expressly  held  that, 
"If  the  summons  was  in  fact  served  upon 
defendants,  the  court  has  jurisdiction,  al< 
though  the  proof  of  service  be  faulty;  and 
In  such  a  case  the  court  may,  even  after 
Judgment,  permit  the  record  to  be  amended 
so  as  to  show  the  service  actually  made." 
See  Estate  of  Newman,  75  Cal.  213,  16  Pac. 
887,  7  Am.  St.  Rep.  146.  So  the  mere  fact 
that  such  affl^a'^'t  showing  the  mailing  and 
posting  of  copies  of  the  summons  and  com- 
plaint, as  required  by  the  statute,  was  not 
on  file  June  21,  1890,  did  not  deprive  the 
court  of  Jurisdiction  to  order  Judgment  in 
the  divorce  action  September  6,  1890. 

3.  It  is  claimed  that  the  court  had  no 
Jurisdiction  to  order  Judgment  September  6, 
1890,  because  the  affidavit  for  publication 
was  made  and  sworn  to  June  17,  1890,  and 
the  complaint  was  not  filed  or  the  order  of 
publication  made  and  entered  until  June  21, 
1890.  Section  2640,  Rev.  St.  1898.  June  18, 
1890,  the  sheriflF  returned  that  the  defendant 
in  the  divorce  action  could  not  be  found,  and 
three  days  afterwards  the  complaint  was 
filed  with  the  clerk  and  the  order  of  pub- 
lication made  and  entered  of  record  and 
copies  of  the  summons  and  complaint  mailed 
and  posted.  This  court  has  held  that  the 
order  of  publication  must  follow  the  af- 
fidavit for  the  same  "within  a  reasonable 
time."  Roosevelt  v.  Land  &  River  Co.,  108 
Wis.  653.  84  N.  W.  157;  Rockman  v.  Acker- 
man,  100  Wis.  639,  86  N.  W.  491;  Gallun  v. 
Well,  lie  Wis.  230,  243,  92  N.  W.  1091.  In 
the  case  at  bar  we  think  the  order  of  publica- 
tion was  made  within  such  reasonable  time. 

4  The  Important  question  presented  is 
whether  the  defendant  In  this  action  bad 
been  divorced  from  her  former  husband,  Ed- 
ward Baehr,  before  she  was  married  to  the 
deceased,  Carl  Gelth,  December  8,  1894.  Of 
course.  If  she  had  not  been  so  divorced  before 
such  marriage,  then  such  marriage  was  "ab- 
solutely void,  without  any  Judgment  of  di- 
vorce or  other  legal  proceeding."  Sections 
2349, 2330,  Rev.  St.  1898.  In  obedience  to  such 
statutes  this  court  has  so  declared.  Williams 
V.  Williams,  63  Wis.  58,  61.  23  N.  W.  110.  53 
Am.  Rep.  253.  Upon  full  hearing  of  the 
divorce  action  and  at  the  close  of  the  trial 
thereof,  the  circuit  court  on  September  6, 
1800,  declared  that  "Judgment  is  ordered 
tor  plaintiff  and  against  defendant"  This 
Is  claimed  to  be  a  mere  order  for  Judgment 
which  did  "not  affect  the  status  of  the 
parties  so  as  to  render  them  capable  of  con- 
tracting marriage  with  others."  In  support 
of  such  claim  counsel  rely  on  State  v.  Baton, 
85  Wis.  587,  56  N.  W.  890,  39  Am.  St  Rep. 
867,  where  such  language  was  used.  That 
was   a   criminal    action   for   adultery,   and 


this  court  also  held  that  "If  the  Judgment, 
when  entered,  can  for  any  purpose  take 
effect  from  the  date  of  the  order  therefor, 
it  cannot  operate  to  make  an  act  a  crime 
which  was  not  so  when  committed,  or,  if 
then  a  crime,  to  make  it  one  of  a  higher 
grade."  The  ruling  of  this  court  In  that 
case  seems  to  assume  that  when  such  Judg- 
ment of  divorce  should  be  entered,  pursu- 
ant to  such  order,  it  might  take  effect  for 
some  purposes  "from  the  date  of  the  order 
therefor."  It  has  been  held  that  "Judgment 
of  divorce,  after  being  signed  by  Judge  and 
filed  with  clerk,  Is  binding  upon  the  parties 
and  their  privies,  although  not  entered  by 
the  clerk."  Estate  of  Newman,  76  Cal.  213, 
16  Pac.  887,  7  Am.  St  Rep.  146.  In  a  later 
case  in  that  state  It  was  held,  that  "Judg- 
ment becomes  rendered  and  the  rights  of  the 
parties  established  at  the  time  the  court 
pronounces  its  decision ;  and  It  Is  not  neces- 
sary to  Its  validity  that  It  should  be  in  writ- 
ing or  signed  by  the  Judge.  *  •  •  Judg- 
ment of  divorce  becomes  effective  at  the  time 
of  its  rendition,  although  it  is  not  entered 
by  the  clerk  until  a  subsequent  date."  Es- 
tate of  Cook,  77  Cal.  220,  19  Pac.  431,  1  L. 
R.  A.  567,  11  Am.  St  Rep.  267;  Allen  v. 
Voje,  114  Wis.  1,  89  N.  W.  924.  In  order- 
ing Judgment  for  the  plaintiff  and  against  the 
defendant  in  the  divorce  action  here  under 
consideration,  there  was  no  claim  nor  men- 
tion of  alimony  to  be  awarded  as  In  the 
divorce  action  considered  In  State  y.  Eaton, 
supra.-  There  can  be  no  question  but  what 
the  circuit  court  In  the  language  quoted 
above  pronounced  Judgment  of  divorce  in 
favor  of  this  defendant  and  against  Eidward 
Baehr,  then  residing  in  Germany.  German 
American  Bank  v.  Powell,  121  Wis.  575, 
90  N.  W.  222.  There  was  nothing  further 
to  be  done  except  for  the  clerk  to  enter  Judg- 
ment In  obedience  to  such  direction  of  the 
court.  The  court  had  fully  performed  Its 
Judicial  functions.  The  clerk  failed  to  per- 
form bis  duty  as  clerk.  The  question  recurs 
whether  upon  the  records  of  the  court  and 
the  proofs  taken  in  open  court  and  the 
findings  of  the  court  made  May  19,  1904,  as 
to  the  facts  as  they  were  September  6,  1890, 
the  trial  court  was  Justified  in  ordering  Judg-  . 
ment  in  the  divorce  action  nunc  pro  tunc  as  of 
September  6, 1890,  and  whether  the  Judgment 
entered  May  19,  1904,  pursuant  to  such  order 
nunc  pro  tunc  as  of  September  6,  1890,  was 
binding  and  effectual  In  dissolving  the  mar- 
riage relation  between  this  defendant  and 
EMward  Baehr  as  of  September  6,  1890. 
After  careful  consideration,  we  are  con- 
strained to  hold  that  such  Judgment  of  di- 
vorce was  binding  and  effectual.  Thus  It 
is  said  by  Mr.  Freeman  that  "the  entry  of 
Judgment  nunc  pro  tunc  is  always  proper 
when  a  Judgment  has  been  ordered  by  the 
court,  but  the  clerk  has  failed  or  neglected 
to  copy  it  into  the  record."  Freeman  on 
Judgments  (4th  Ed.)  i  61.  In  support  of 
such  proposition  he  cites,  among  other  cases. 
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Howell  ▼.  Morlan,  78  111.  162;  People  ▼. 
Quick,  92  111.  580;  Metzger  t.  Marley,  197 
111.  210,  64  N.  E.  280.  90  Am.  St  Rep.  158; 
Belkln  v.  Rhodes,  76  Mo.  643.  So,  on  the 
authority  of  the  Estate  of  Cook,  supra,  he 
states  that  "if  a  Judgment  of  divorce  has 
been  rendered  which  the  clerk  of  the  court 
has  neglected  to  enter  until  after  the  death 
of  one  of  the  parties,  he  may  be  directed  to 
enter  It  nunc  pro  tunc  as  of  some  day  In 
the  lifetime  of  the  decedent,  on  application 
of  one  who  was  not  a  party  to  the  cause,  and 
when  entered  It  becomes  operative  as  of  the 
day  of  its  rendition,  and,  If  collaterally 
drawn  In  question,  it  is  conclusive  as  to  all 
matters  of  evidence  necessary  to  Its  valid- 
ity." Freeman  on  Judgments  (4th  Ed.)  { 
61.  So  In  1  Black  on  Judgments  (2d  Ed.) 
S  130,  it  Is  said  that  "the  riUe  is  that  in  any 
case  where  the  court  did  actually  render  a 
formal  Judgment,  but  the  same  has  not  been 
entered  on  the  record,  in  consequence  of 
any  accident  or  mistake,  or  through  the  neg- 
lect or  misprison  of  the  clerk,  the  coiurt 
has  power  to  order  that  the  Judgment  once 
pronounced  be  entered  nunc  pro  tunc,  upon 
the  production  of  proper  evidence  to  estab- 
lish the  fact  of  the  Judgment  and  to  show  its 
terms  and  character  and  the  relief  granted ; 
and  this  may  be  done  after  the  expiration 
of  the  term  at  which  the  Judgment  was 
originally  given."  Many  cases  are  there 
cited  In  support  of  the  proposition. 

We  must  bold  that  the  defendant  in  this 
action  was  divorced  from  Edward  Baehr 
September  6,  1890 ;  and  hence  that  the  mar- 
riage of  this  defendant  to  Carl  Gelth  Decem- 
ber 8,  1894,  was  valid  and  binding.  It  fol- 
lows that  this  defendant  Is  the  lawful  widow 
of  Carl  Gelth,  deceased. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


CLARK  V.  SLAUGHTER  et  al, 
(Supreme  Court  of  Wisconsin.    Nov.  7.  1900.) 

1.  Plkadino— Evidence— Vabianck— Waives 
OF  Objection. 

Where,  In  an  action  under  Rev.  St  1898, 
(  4532,  to  recover  money  alleged  to  have  been 
lost  at  gaming,  the  complaint  alleged  that  the 
money  was  lost  on  a  roulette  wheel,  but  there 
was  no  objection  to  evidence  showing  the  money 
to  have  been  lost  playing  craps,  the  variance 
was  waived. 

[Ed.   Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Pleading,  {$  1438-1440.] 

2.  Trial— Question   fob  Jubt— Confliotin* 
Evidence. 

Where  the  evidence  for  plaintiff  in  any 
reasonable  view  of  it  will  sustain  a  finding  in 
his  favor,  though  there  are  reasonable  inferences 
conflicting  therewith,  the  case  is  one  for  the 
jury. 

[BM.  Note.— For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {{  33S-S43.] 

8.  Gaming — Action  to  Recoveb  Monet  Lost 
-Sufficiency  of   Evidence. 

In  an  action  under  Rev.  St.  1898,  f  4.^2, 
to  recover  money  lost  at  gaming,  the  evidpnce 
held  stifficient  to  show  that  the  money  was  lost 
to  defendant 


4.  PLXADINO— BVIDENOB— Vabianob— Waitkb. 

Where,  in  an  action  under  Rev.  St  1808, 
f  4532,  to  recover  money  alleged  to  have  been 
lost  at  gaming,  the  complaint  contained  a  bill 
of  particulars  showing  specified  sums  lost  oo 
specified  dates,  ail  aggregating  the  amount  sued 
for,  but  there  was  no  objection  at  any  time  to 
evidence  as  to  other  losses  than  those  specified 
in  the  bill  of  particulars,  plaintiff  was  entitled 
to  recover  for  such  losses ;  the  variance  having 
been  waived. 

[Ed.  Note.— For  cases  in  point  see  voU  39, 
Cent  Dig.  Pleading,  {<  1438-1440.] 

5.  Appeai. — Review — Conflictino  Evidbncc 

On  appeal,  a  judgment  cannot  be  reverseil 
for  want  of  evidence  to  support  the  verdict,  un- 
less It  clearly  appears  that  there  was  no  credi- 
ble evidence  which,  in  the  moat  favorable  view 
that  can  reasonably  be  taken  of  it  will  sup- 
port the  verdict 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  Charles  Clark  against  J.  L. 
Slaughter  and  another.  From  a  Judgment 
in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Action  under  section  4632,  Rev.  St  1808. 
to  recover  money  alleged  to  have  been  lost 
at  gambling. 

The  complaint  stated  in  substance  tbis: 
Defendants  during  the  times  mentioned  were 
copartners  in  operating  a  gambling  house 
in  the  city  of  Milwaukee.  Various  methods 
of  gambling  were  carried  on,  among  them 
gambling  by  the  use  of  a  roulette  wheel. 
whereby  the  loss  went  to  the  defendants. 
Plaintiff  between  March  28th,  1004,  and 
March  lOtb,  1905,  lost  on  the  said  roulette 
wheel  specified  sums  of  money  aggregating 
$788.00.  Such  money  was  received  and  re- 
tained by  the  defendants  though  a  retnm 
thereof  before  suit  was  demanded. 

The  defendants  answered  by  a  general  de- 
nial. 

The  cause  was  submitted  to  the  Jury  on 
the  evidence  and  a  verdict  was  rendered  in 
plaintiff's  favor  for  $748.  Motions  for  Juds- 
ment  In  defendants'  favor  notwithstanding 
the  verdict  and  for  a  new  trial  were  made. 
Both  motions  were  denied  and  Judgment 
was  thereupon  rendered  in  plalntUTB  favor. 
The  defendants  appealed. 

Rubin  &  Zabel,  for  appellants.  Harry  M. 
Silber,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
It  is  said  by  appellants'  counsel  that  there 
was  a  fatal  variance  t>etween  the  evidence 
and  the  complaint  The  gravamen  of  the 
charge  was  that  during  the  time  mentioned 
the  respondent  lost  a  specified  amount  of 
money  to  the  appellants  at  gambling.  There 
was  ample  evidence  that  be  bo  lost  money 
In  a  place  kept  by  defendants,  but  It  was 
conceded  that  the  loss  happened  while  ha 
was  playing  at  the  gambling  game  of  craps 
Instead  of,  as  alleged,  on  a  roulette  wheel. 
There  was  no  objection,  however,  to  the 
evidence  or  the  submission  of  the  case  to 
the  jury  on  that  groond.  The  cause  pro- 
ceeded from  the  beginning  to  the  end  as  U 
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the  puticalar  means  of  gambling  by  wblcb 
the  money  '«ras  loat  was  not  material.  Un- 
der those  circumstances  the  variance  most 
be  deemed  to  have  been  waived  by  appel- 
lants. Matthews  v.  Town  of  Baraboo,  39 
Wla.  674;  Rnasell  &  Co.  v.  Loomls,  43  Wis. 
645.  The  trial  court  might  and  would  have 
ordered  the  complaint  amended  bad  atten- 
tion been  called  to  the  matter  and  a  request 
been  made  therefor.  On  appeal,  as  Indicated 
In  the  cases  cited,  the  complaint  must  be 
treated  as  amended,  so  far  as  necessary  to 
■nstaln  the  Judgment 

Section  4532,  Rev.  St.  1898,  under  which 
the  action  was  broui^t  provides  that  "any 
person  who,  by  playing  at  any  game,  etc., 
shall  have  put  up,  staked  or  dei)08lted  with 
any  stakeholder  or  third  person  any  money, 
property  or  thing  in  action,  or  shall  have 
lost  and  delivered  the  same  to  any  winner 
thereof  may,  within  three  months  after 
snch  putting  up,  staking  or  depositing,  sue 
for  and  recover  the  same  from  such  stake- 
bolder  or  third  person  whether  such  money, 
property  or  thing  In  action  has  been  lost 
or  won  or  whether  It  has  been  delivered 
over  by  snch  stakeholder  or  third  person 
to  the  winner  or  not,  and  may,  within  six 
months  after  such  delivery  by  such  person 
or  stakeholder,  sue  for  and  recover  such 
money,  property  or  thing  In  action  from  the 
winner  thereof  If  the  same  has  been  de- 
livered over  to  such  winner;  and  if  he  shall 
not  so  sue  for  and  recover  such  money, 
property  or  thing  In  action  within  the  time 
above  limited  then  any  other  person  may.  In 
his  behalf  and  in  his  name,  sue  for  and  re- 
cover the  same  for  the  use  and  benefit  of 
hia  family  •  •  •  from  the  winner  there- 
of within  one  year  from  the  delivery  thereof 
to  snch  winner." 

The  claim  Is  made  tbat  no  cause  of  action 
was  established  by  the  evidence  under  said 
section,  because  the  proof  did  not  show  that 
appellants  were  the  winners  of  respondent's 
money  and  tbat  they  received  the  same. 
True,  the  evidence  was  not  very  definite  on 
those  points,  though  It  seems  there  was 
enough  to  carry  the  case  to  the  Jury  under 
the  rule  that  where  the  evidence  of  the 
plaintiff  In  any  reasonable  view  of  it,  ac- 
cording thereto  the  most  favorable  Inferences 
In  favor  of  the  plaintiff  which  it  will  rea- 
sonably bear,  will  snstain  a  finding  in  his 
favor  and  there  are  reasonable  Inferences 
conflicting  therewith  the  case  should  be  sent 
to  the  Jury  for  a  determination  of  the  truth 
of  the  matter  Involved,  and  the  determina- 
tion thns  made,  confirmed  by  the  Judgment 
of  the  circuit  court,  should  not  be  disturb- 
ed on  appeal.  Cawley  v.  La  Crosse  City 
nailway  Company,  101  Wis.  145.  TT  N.  W. 
179;  Imboff  v.  Chicago  ft  Milwaukee  Rail- 
road Company,  22  Wis.  681;  Dodge  v.  Mc- 
Donnell, 14  Wis.  553. 

There  was  ample  evidence  that  appellants 
were  the  proprietors  of  the  establishment 
"Where  respondent  claimed  to  have  lost  his 
money;  tbat  the  appearances  In  the  operation 


of  such  establishment  were  that  the  persons 
who  dealt  with  respondent  were  appellants' 
employes;  that  there  was  one  person  called 
a  "banker"  and  one  called  a  "dealer";  that 
the  money  lost  went  into  a  drawer  In  the 
crap  table,  and  when  the  business  of  the 
day  was  over  that  it  was  taken  charge  of 
by  one  of  the  appellants.  They  made  no 
explanation  of  those  circumstances.  In  tbat 
situation,  notwithstanding  there  was  no  di- 
rect evidence  that  the  persons  who  attend- 
ed the  crap  table  were  appellants'  employes, 
it  was  reasonably  inferable  that  they  were, 
and  that  the  winnings  deposited  in  the  table 
went  to  appellants. 

It  Is  contended  that  the  evidence  was  not 
sufficiently  definite  as  to  the  amount  of 
money  loat  to  appellants  to  remove  the 
question  In  regard  thereto  from  the  realms 
of  mere  conjecture,  and,  therefore,  tbat  the 
rule  laid  down  In  Hyer  v.  City  of  Janes- 
vllle,  101  Wis.  871,  77  N.  W.  729,  and  sim- 
ilar cases  should  have  been  applied  by  tak- 
ing the  case  from  the  Jury  on  appellants' 
motion. 

It  is  not  considered  that  the  evidence 
was  so  weak  as.  to  leave  the  Jury  no  legit- 
imate basis  for  a  verdict  There  was  am- 
ple evidence  tbat  respondent  lost  consider- 
able sums  of  money  to  appellants  during  the 
period  covered  by  the  complaint  and  on 
or  about  the  particular  dates  therein  men- 
tioned. He  testified  to  such  sums  aggre- 
gating $520.00,  and  testified  generally  to 
having  lost  to  appellants  during  such  period 
as  much  as  $800.00.  True,  the  evidence 
was  not  very  certain  as  to  the  precise 
amount  lost  on  each  occasion  specified  In 
the  complaint  and  respondent's  evidence 
at  some  points  was  Inconsistent  with  his 
evidence  at  others.  For  example,  be  testi- 
fied that  his  earnings  were  $90.00,  per 
month  and  the  amount  he  claimed  to  have 
lost  at  gambling  during  some  months  with 
the  amount  he  testified  to  having  used 
otherwise  during  the  same  times  consider- 
ably exceeded  his  wages,  but  all  such  mat- 
ters were  for  the  Jury  to  consider.  They 
were  reconcilable  to  the  extent  of  enabling 
the  Jury  to  name  a  simi  which  to  a  rea- 
sonable certainty  was  lost  as  claimed,  and 
that  was  sufficient  to  carry  the  case  to 
them. 

The  further  claim  Is  made  that  the  ver- 
dict is  excessive.  It  seems  that  such  claim 
has  good  support  In  the  record,  if  the  amoimt 
recoverable  must  be  confined  to  the  bill  of 
particulars  contained  In  the  complaint  The 
action  was  not  brought  merely  to  recover 
$788.00,  lost  by  respondent  to  appellants  at 
gambling  during  the  time  stated  In  the  plead- 
ing. The  purpose  was  to  recover  specified 
sums  of  money  so  lost  on  specified  dates,  all 
aggregating  $788.00.  Of  such  sums,  exclud- 
ing one  which  was  without  the  year  period 
covered  by  the  action,  testimony  was  given 
as  before  indicated  as  to  only  $520.00.  Such 
evidence  was  In  substance  as  follows:    "In 
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May  I  lost  about  $40.00.  About  the  iBt  of 
July  I  lost  in  the  neighborhood  of  $50.00. 
The  latter  part  of  July  I  lost  $20.00,  1 
guess.  In  August  I  lost  in  the  neighborhood 
of  $30.00,  or  $40.00.  In  October  the  same 
year  I  lost  about  $50i00.  In  November  there- 
after I  lost  $80.00.  In  December  following, 
I  think  about  the  20th,  I  lost  $80.00.  In 
January  thereafter  I  lost  $60.00,  the  Feb- 
ruary succeeding  $80.00,  and  in  March  there- 
after $80.00." 

In  view  of  the  foregoing,  If  the  recovery 
were  to  be  confined  to  the  allegations  of  the 
complaint  as  to  the  specific  sums  lost.  It  is 
difflcult  to  see  how  a  verdict  of  more  than 
$520.00,  could  be  Justified  on  the  most  favor- 
able view  for  respondent  that  can  be  taken 
of  the  evidence.  But  it  does  not  appear  that 
the  trial  was  conducted  on  the  theory  that 
only  evidence  of  the  losses  specifically  stated 
was  proper.  Without  objection,  the  proceed- 
ings upon  the  trial  were  substantially  as  If 
no  bill  of  particulars  was  contained  In  the 
complaint  Evidence  was  given  without  ob- 
jection to  the  effect  that  during  the  year  pre- 
ceding the  commencement  of  the  action  re- 
spondent earned  $1,080.00;  that  the  amount 
he  paid  tberefrom  to  his  family  did  not  ex- 
ceed $300.00,  and  that  the  balance,  in  the 
main,  be  lost  at  gambling  at  appellants'  place. 
True,  there  was  some  evidence  that  a  greater 
sum  than  $300.00,  was  paid  to  the  family,  but 
we  must  look  at  the  evidence  as  a  whole  In 
the  most  favorable  light  it  will  reasonably 
bear  for  respondent.  He  testified  at  one 
point  that  he  did  not  think  be  lost  any  money 
at  appellants'  place  in  September,  though 
$80.00,  of  the  sum  alleged  in  the  complaint 
to  have  been  so  lost  was  laid  out  In  that 
month,  but  be  also  testified,  "I  was  there 
once  or  twice,  sometimes  three  or  four  times 
a  month  when  I  bad  money.  I  wish  to  be 
understood  that  throughout  the  year  from 
March  10th,  1904,  to  March  10th,  1905,  I 
gambled  through  every  month.  My  loss  for 
the  year  aggregated  somewhere  around 
$800.00."  He  repeated  several  times  the 
statement  that  be  lost  at  appellants'  place  In 
all  the  sum  mentioned.  He  further  testified 
to  the  effect  that  he  made  the  statement 
contained  In  the  complaint  a  year  before  the 
preceding  March,  from  his  then  best  recol- 
lection ;  that  be  might  have  lost  other  sums 
than  those  specifically  mentioned  In  his  testi- 
mony ;  that  he  could  not  remember  accurate- 
ly particular  dates  and  amounts.  There  be- 
ing no  objection  at  any  time  to  the  wide  de- 
parture In  the  evidence  from  the  particular 
items  stated  In  the  complaint,  the  variance 
between  such  evidence  and  the  pleading  must 
be  regarded  as  Immaterial  under  the  rule 
heretofore  stated  In  this  opinion.  The  motion 
for  a  non-suit  and  that  for  a  new  trial  can- 
not be  regarded  as  such  an  objection.  When 
tbe  evidence  came  in  there  was  no  objection 
and  the  subsequent  motions  appear  to  have 
been  based  wholly  on  Indeflniteness  In  tbe 
evidenoai 


Viewing  tbe  case  as  It  was  trted,  viz. :  as 
one  to  recover,  without  strict  regard  to  the 
bill  of  particulars,  $788.00,  lost  during  a  year 
preceding  the  commencement  of  tbe  action 
In  gambling  operations,  without  any  precon- 
ceived notion  of  enforcing  restitution  of  the 
loss,  the  evidence  was  about  as  definite  as 
could  be  expected. 

Of  course,  it  was  the  dwty  of  the  jury  la 
making  up  the  verdict  to  place  the  amount  of 
loss  at  a  sum  sufficiently  low  as  not  to  rest 
on  mere  conjecture,  but  the  rule  Is,  as  sug- 
gested, that  on  appeal  a  Judgment  cannot  be 
reversed  for  want  of  evidence  to  support  the 
verdict  upon  wblch  it  Is  based,  unless  it 
clearly  appears  that  there  Is  no  credible  evi- 
dence, which  In  the  most  favorable  view 
that  can  reasonably  be  taken  of  It,  will  sup- 
port such  verdict. .  Bohn  v.  City  of  Racine, 
119  Wis.  841,  96  N.  W.  813.  As  there  said.  In 
case  of  room  for  conflicting  reasonable  In- 
ferences on  tbe  record  as  It  comes  to  us,  as 
to  whether  there  was  evidence  warranting 
the  verdict  a  proper  regard  for  the  deliber- 
ate Judgment  of  tbe  circuit  court  refusing  to 
set  tbe  verdict  aside  and  grant  a  new  trial 
should  incline  us  to  tbe  view  that  It  Is  right 

The  evidence  was  quite  like  that  In  Lear  et 
al.  v.  McMlilen,  17  Ohio  St.  464,  cited  to  o^^ 
attention  by  counsel  for  respondent  where 
the  court  very  properly  said: 

"We  perceive  (no)  objection  to  allowing  a 
recovery  In  one  action,  for  tbe  aggregate  sums 
lost  at  different  times,  or  for  the  sum  of  loss- 
es between  certain  dates,  without  showing 
tbe  particular  dates  or  amounts  of  each  loss. 
•  •  •  The  (respondent)  was  entitled  to 
recover  of  the  (appellants)  all  the  money 
they  had  won  from  blm,  and  what  tbe  whole 
amount  was,  must  be  arrived  at  by  tbe  best 
evidence  the  nature  of  tbe  case  will  admit" 
That  does  not  go  so  far  as  to  allow  a  recovery 
upon  mere  conjecture.  Tbe  result  must  be 
limited  to  such  sum  as  can  be  seen  from  the 
evidence,  with  some  reasonable  degree  of 
deflnlteness,  to  be  proper.  We  cannot  say 
that  it  appears  with  clearness  sufficient  to 
disturb  the  decision  of  tbe  trial  court  that 
It  was  not  so  limited  In  this  case. 

The  Judgment  is  affirmed. 


HURLEY  V.  WALTER  et  at. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  JuBY— Right   to   Jdbt   Tbiai^Waiveb. 

In  replevin,  an  intervener  allowed  to  de- 
fend claimed  title  under  a  bill  of  sale  executed 
by  plaintiff,  who  asked  in  an  amended  complaint 
that  the  bill  of  sale  be  set  aside.  The  interven- 
er made  answer  on  the  merits.  Held  that  as 
the  issues  raised  were  equitable  issues,  the 
intervener  waived  any  rignt  to  a  jury  trial 
granted  by  Rev.  St  1898,  S  2843,  providing  that 
an  issue  of  fact  in  an  action  for  the  recovery 
of  specific  personal  property  mast  be  tried  by 
a  jury,  etc 

[Ed.  Note.— For  cases  in  point  see  voL  81, 
-       -         9,1^4 


Cent  Dig.  Jury,  H  53,  58, 
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2.  REFOBUATIOIt     OF     iNSTBtnCEHTft— BfLI.     OV 
SALJ:— MiSBCPBBSENTATIONS  —  EVIDENCE     — 

Sufficiency. 

Id  a  suit  to  set  aside  a  bill  of  sale  and 
adjudge  the  same  to  be  a  powet'  of  attorney, 
based  on  the  ground  that  the  transferee  there 
in  was  guilty  of  fraudulent  representations 
inducing  the  execution  of  the  bill  of  sale  in- 
stead of  a  power  of  attorney,  evidence  examined, 
and  held  insufficient  to  establish  fraudulent 
representations. 

3.  TKnsTS— Kntobcement. 

A  transferee  in  a  bill  of  sale,  receiving  by 
virtue  of  the  bill  of  sale  personalty  in  trust 
for  a  particular  purpose,  may  be  compelled  to 
carry  out  his  agreement 

[Ed.  Note. — For  cases  In  point,  see  voL  47, 
Cent.  Dig.  Trusts,  {  42.] 

4.  REPtEvTN— Scope  or  Inquibt. 

In  replevin,  an  intervener  claimed  the 
property  under  a  bill  of  sale  which  plaintiff 
claimed  was  procured  by  the  intervener's  fraud- 
ulent representations.  Plaintiff  asked  that  the 
bill  of  sale  be  set  aside  and  adjudged  to  be  a 
power  of  attorney.  The  evidence  failed  to  es- 
tablish fraud.  Held,  that  the  question  as  to 
the  creation  of  a  trust  in  the  property  trans- 
ferred by  the  bill  of  sale  might  be  tried  in  the 
action. 

[Ed.  Note.-— For  cases  In  point .  see  vol.  42, 
Cent  Dig.  Replevin,  8f  336-338,  26&] 

5.  Appeai/— Judgment— Affibmanoe. 

In  replevin,  a  third  person  intervened  and 
claimed  the  property.  The  judgment  dischar- 
ged defendant  and  adjudged  plaintiff  to  be  the 
owner  of  the  property.  The  notice  of  appeal 
served  on  defendant  and  on  plaintiff  stated 
that  the  appeal  was  taken  from  the  whole  judg- 
ment, but  no  assignment  of  error  was  made  or 
argued  on  the  part  of  the  judgment  dischar- 
ging defendant  Held  that  as  to  that  part  of 
the  judgment,  it  must  be  affirmed. 

6.  Costs— APPBAI/—DI8CBBTI0N  oi  Coubt. 

Where  one  of  the  successful  parties  does 
not  appear  in  the  Supreme  Court,  and  the  judg- 
ment in  its  favor  is  affirmed  because  of  the  fail- 
ure to  assign  or  argue  error  in  respect  thereto, 
the  affirmance  will  be  without  cosits,  under  the 
discretion  given  to  the  Supreme  Court  by  the 
express  provisions  of  Rev.  St  1898,  {  2949. 

Appeal  from  Superior  Court,  Milwaukee 
County;   J.  C.  Ludwlg,  Judge. 

Action  by  Harry  P.  Hurley  against  the 
Chicago,  Milwaukee  ft  St.  Paul  Railway  Com- 
pany, in  which  Alexander  A.  Walter  and 
another  Intervene.  From  a  Judgment  dis- 
charging defendant  from  liability  and  grant- 
ing the  relief  asked  for  by  plaintiff,  inter- 
veners appeal.  AfiSrmed  in  part,  and  re- 
versed in  part 

This  was  originally  an  action  of  replevin 
commenced  by  the  plaintiff  against  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany to  recover  possession  of  a  quantity  of 
surgical  instruments,  books,  medicines,  etc., 
which  were  in  possession  of  the  railway  com- 
pany at  Milwaukee  as  common  carrier,  con- 
signed to  the  intervener  TlUie  Walter.  An 
affidavit  for  immediate  delivery  was  made, 
and  an  undertaking  given,  and  the  goods 
were  seized  and  delivered  to  the  plaintiff. 
The  railway  company  answered,  denying 
wrongful  detention  and  denying  knowledge 
as  to  plalntlfTs  ownership  or  right  of  posses- 
sion, and  alleging  that  it  held  the  goods  as 
common  carrier,  and  that  TlUIe  Walter  was 


named  as  consignee.     Subsequently  the  ap- 
pellants, who  are  husband  and  wife,  peti- 
tioned the  court  to  be  let  In  as  defendants, 
claiming  to  be  the  owners  of  the  property  In 
question  by  virtue  of  a  bill  of  sale  made  by  ' 
plaintiff  to  the  appellant  Alexander  Walter, 
and  a  second  bill  of  sale  by  Alexander  to 
Tlllie.    The  court  made  an  order  allowing 
them  to  intervene  and  directing  amendment 
of  the  summons  and  complaint.    By  the  sec- 
ond amended  complaint  the  plaintiff  alleged 
that  prior  to  September  6,  1904,  he  was  a 
physician   In  good  practice  at  the  city  of 
Detroit,  and  owned  the  property  In  question, 
and  at  about  that  time  made  an  arrangement 
with  the  appellant  Alexander  (also  a  physi- 
cian) to  go  into  partnership  with  him  and 
establish    a    sanitarium    at    Milwaukee   and 
ship  the  goods  In  question  to  Milwaukee  for 
use  in  the  business ;  that  it  was  agreed  that 
Hurley  should  go  to  Milwaukee  In  advance 
to    find    a    location,    and    that    Alexander 
should  remain  in   Detroit  for  a  time  and 
crate,  pack,  and  ship  the  goods,  and  that 
Hurley  should  give  Alexander  written  au- 
thority empowering  him  to  so  handle  ana 
ship  the  goods ;  that  they  went  to  a  lawyer's 
office  to  execute  an  agreement  of  partner- 
ship and  a  paper  authorizing  Alexander  to 
X)ack  and  ship  the  goods;   that  plaintiff  was 
unable  to  read  without  glasses,  owing  to  an 
infirmity  of  the  eyes,  and  had  broken  >tls 
glasses,  and  that  the  appellant  Walter  false- 
ly and  fraudulently  Induced  him  to  sign  a 
bill  of  sale  of  the  goods,  representing  that  it 
was  simply  a  paper  authorizing  him  to  pack 
and  ship  the  same;    that  there  was  no  con- 
sideration for  the  bill  of  sale;    that  Alex- 
ander afterwards,  without  consideration,  pre- 
tended to  convey  the  goods  to  the  appelllant 
Tillle.     Judgment    was    demanded    setting 
aside  the  bill  of  sale  and  declaring  the  same 
a   power   of   attorney,   and   that  plaintiff's 
right  In  the  property  be  established,  and  for 
such  other  relief  as  should  be  Just  and  equi- 
table.   To    this    complaint    the    Interveners 
answered,  denying  plaintiffs'   ownership  of 
the  property,  and  claiming  that  the  goods 
were  actually  sold  by  the  plaintiff  to  the 
intervener  Alexander,  and  by  him  sold  to 
his  wife,  Tlllie.    The  case  came  on  for  trial, 
and  the  interveners  demanded  a  Jury  trial, 
but  the  demand  was  overruled  and  the  case 
tried  by  the  court    The  plaintiffs'  witnesses 
were  examined,  but  the  interveners  offered 
no  testimony  except  the  bill  of  sale  fron' 
Alexander  to  Tlllie.    The  court  made  find- 
ings of  fact  In  effect  finding  the  original 
ownership  of  the  property,  the  agreement  to 
form   a   partnership,   and  the  agreement  to 
give  Alexander  authority  to  pack  and  ship 
the   goods,   substantially    as   alleged   In   the 
complaint    The  court  further  found  that  the 
plaintiff  signed  the  bill  of  sale  with  the  In- 
tention of  authorizing  Alexander  to  pack  and 
ship  the  goods,  and  that  It  was  entirely  with- 
out consideration.    As  conclusions  of  law  the 
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ccnrt  fonnd  that  a  title  to  the  goods  was  In 
the  plaintiff,  that  the  bill  of  aale  was  In 
fact  a  power  of  attorney,  that  the  plaintiff 
had  the  right  of  possession  of  the  same  and 
should  recover  costs  of  the  Interveners. 
Judgment  was  entered  In  accordance  with 
the  finding  In  favor  of  the  plaintiff,  and 
against  the  Interveners,  and  discharging  the 
railway  company  from  any  further  liability, 
and  the  Interveners  appeal. 

W.  B.  &  F.  P.  Burke,  for  appellants. 
Schwefel  &  Knoell,  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts). 
The  appellants'  first  contention  Is  that  It  was 
error  to  refuse  a  jury  trial.  An  Issne  of  fact 
In  an  ordinary  replevin  action  is,  of  course, 
an  Issue  for  the  Jury.  Rev.  St  Wis.  1898,  t 
2843.  Whether  it  remains  a  Jury  Issue  after 
the  original  defendant  has  brought  the  prop- 
erty into  court  and  procured  the  substitution 
of  a  rival  claimant  as  defendant  under  the 
last  clause  of  section  2610,  Rev.  St  Wis,  1898, 
may  be  a  question  open  to  doubt  It  has 
been  held  in  New  York,  under  a  similar 
statute,  that  In  an  action  on  an  Insurance 
policy,  where  the  original  defendant  has 
brought  the  money  into  court  and  a  rival 
claimant  has  been  substituted  as  defendant 
the  action  becomes  an  equitable  one  In 
the  nature  of  the  old  action  of  Interpleader. 
Clark  V.  Mosher,  107  N.  T.  118,  14  N.  E.  96, 
1  Am.  St  Rep.  798.  The  present  case,  how- 
ever, was  not  a  case  of  substitution  of  a 
rival  claimant  upon  deposit  of  the  fund  or 
property  in  conrt,  but  simply  a  case  under 
the  first  clause  of  the  section  cited,  where 
third  parties  on  their  own  application  and  for 
the  protection  of  their  alleged  interests  in 
the  subject-matter  of  the  controversy  were 
interpleaded  as  additional  defendants;  the 
original  defendant  being  still  before  the  court 
It  is  very  apparent  that  under  the  broad 
provisions  of  this  section,  equitable  claims 
of  various  kinds  may  be  Injected  into  an  a<v 
tlon  at  law,  and  that  the  proper  method  of 
disposition  of  the  issues  so  raised  may  not 
be  free  from  doubt  and  difficulty.  We  do 
not  think,  however,  that  we  are  obliged  to 
enter  this  field  In  the  case  before  as. 

If  it  be  conceded  that  the  interveners  orig- 
inally had  a  right  to  a  Jury  trial,  they  could 
waive  that  right  If  they  chose,  and  we  think 
they  have  efl^ectually  done  so  in  this  case. 
The  order  of  Intervention  made  upon  the  mo- 
tion of  the  interveners  required  the  plain- 
tiff to  amend  his  summons  and  complaint 
so  as  to  make  the  Interveners  defendants 
"with  apt  words  to  charge  them  as  setting 
up  such  claim  as  their  petition  sets  forth, 
as  plaintiff  may  l>e  advised,"  and  gave  the 
interveners  the  usual  time  after  service  to 
answer  such  amended  complaint.  The  peti- 
tion of  the  interveners  set  forth  title  under 
tlie  bill  of  sale,  and  thus  by  the  order  of 
Intervention  the  plaintiff  was  required  to  set 
forth  in  an  amended  complaint  the  Interven- 


ers' claim  nnder  the  bill  of  sale,  and  he  most 
ex  necessitate  meet  that  title  and  show  by 
his  complaint  that  it  was  Invalid,  by  other 
allegations  in  his  complaint  or  be  turned 
out  of  court  He  did  this  by  serving  a  com- 
plaint which  is  unmistakably  a  complaint 
in  equity,  asking  for  the  setting  aside  of 
the  Instrument  and  the  quieting  of  the  in- 
terveners' claim  of  title.  To  this  complaint 
in  equity  the  interveners  made  answer  upon 
the  merits,  thus  forming  an  equitable  Issue 
by  consent  It  appears  by  the  recitals  of 
the  findings  that  when  the  case  was  called 
for  trial  all  parties,  including  the  railway 
company,  appeared  by  their  respective  coun- 
sel, and  that  the  counsel  for  the  railway 
claimed  that  the  property  having  been  de- 
livered to  the  plaintiff,  and  the  consignee 
having  become  a  party  defendant  "the  case 
should  proceed  upon  the  Issues  in  said  ac- 
tion between  the  plaintiff  and  the  interplead- 
ed defendants,  and  this  Idea  was  acquiesced 
In  by  all  concerned,"  whereupon  the  case 
proceeded  to  trial.  The  Issues  between  the 
plaintiff  and  the  Interveners,  as  they  had 
been  framed,  were  distinctly  equitable  is- 
sues, and  we  think  that  under  the  facts 
stated  the  interveners  had  waived  any  right 
which  they  might  have  had  to  a  jury  trial 
and  consented  that  the  action  should  be 
treated  and  tried  as  an  action  In  equity. 

The  question  remains,  however,  whether 
any  fraud  was  proven  sufficient  to  justify  the 
cancellation  of  the  bill  of  sale.  The  com- 
plaint charged  substantially  that  the  bill  was 
signed  by  the  plaintiff  without  knowledge 
of  Its  contents,  relying  upon  fraudulent  rep- 
resentations as  to  Its  character  made  by 
Walter,  and  under  circumstances  excusing 
the  plaintiffs'  neglect  to  read  it  The  evi- 
dence of  the  plaintiff  himself,  however,  show- 
ed beyond  question  that  he  knew  be  was 
signing  a  paper  purporting  to  put  the  title 
of  the  property  in  Walter;  but  he  insists 
that  It  was  simply  done  so  that  it  would  ap- 
pear that  Walter  owned  the  goods,  In  order 
that  he  would  have  no  trouble  in  packing 
and  shipping  them.  In  accordance  with  this 
testimony,  the  court  found  neither  fraudulent 
representations  as  to  the  character  of  the 
instrument  by  Walter,  nor  Ignorance  of  Its 
character  by  the  plaintiff,  but  simply  that 
plaintiff  signed  it  with  the  intention  of  em- 
powering Walter  to  pack  and  ship  the  prop- 
erty, that  there  was  no  consideration  paid, 
and  hence  that  the  instrument  was  In  fact 
simply  a  power  of  attorney.  We  have  been 
unable  to  follow  the  trial  court  to  the  con- 
clusion reached.  If  without  fraud  or  mis- 
take of  fact  the  plaintiff  deliberately  chose 
to  execute  an  Instrument  transferring  the 
title  of  his  property  to  Walter,  In  trust  for 
certain  purposes,  the  court  cannot  set  aside 
the  Instrument  or  convert  It  Into  a- power  of 
attorney  because  Walter  did  not  carry  out 
his  trust  A  valid  trust  in  personal  prop- 
erty may  be  created  by  parol.  1  Perry  on 
Trusts,  {  8&     If  the  title  was  placed  in 
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Walter  simply  In  trnst  for  certain  purposes, 
doubtless  Walter  may  be  compelled  to  carry 
•ut  bis  agreement,  and  the  trust  may  be  en- 
forced under  proper  pleadings,  but  no  such 
contention  was  made  by  the  pleadings.  The 
•nly  Issue  raised  or  tried  was  the  issue  of 
fraud,  and  on  this  the  plaintifr  has  failed. 

This  conclusion  necessitates  reversal  of  the 
Judgment  We  are  not  inclined,  however,  to 
direct  Judgment  without  giving  the  plaintiff 
opportunity  to  try  the  real  question  in  the 
case.  No  reason  is  perceived  why  the  ques- 
tion as  to  the  creation  of  a  trust  In  the  prop- 
erty may  not  be  tried  out  In  this  action,  and 
the  mandate  will  so  provide.  The  Judgment 
discbarges  the  railway  company  from  fur- 
ther liability,  and  the  notice  of  appeal  serv- 
ed upon  the  railway  company  as  well  as  upon 
the  plaintiff  states  that  the  appeal  is  taken 
from  the  whole  Judgment  No  assignment  of 
error,  however,  is  made  or  argued  upon  this 
part  of  the  Judgment,  hence,  as  to  the  rail- 
way company  the  Judgment  will  be  affirmed. 
The  railway  company  did  not  appear  In  this 
court,  and  the  affirmance  will  be  without 
costs,  under  the  discretion  given  to  this 
court  by  section  2949,  Rev.  St  Wis.  1898,  In 
cases  where  the  Judgment  is  affirmed  as  to 
■ome  parties  and  reversed  as  to  others.   • 

That  portion  of  the  Judgment  discharging 
the  defendant  railway  company  from  liabil- 
ity Is  affirmed,  without  costs;  the  remain- 
der of  the  Judgment  is  reversed,  with  costs, 
and  the  cause  remanded  with  directions  to 
enter  Judgment  dismissing  the  complaint  un- 
less the  trial  court,  upon  notice  and  applica- 
tion made  within  30  days  after  service  of  no- 
tice of  the  remittitur  herein,  shall  in  its  dis- 
cretion, and  upon  such  terms  as  may  be  Just 
and  equitable,  grant  leave  to  the  plaintiff  to 
amend  his  complaint  so  as  to  raise  the  ques- 
tion of  trust  as  indicated  In  the  opinion.  In 
which  case  a  new  trial  shall  be  had. 


KAUFEB  V.  STUMPP  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  Fbauds,  Statute  of— Pleading  Statute 
AS  Defense. 

Where  a  complaint  alleged  that  one  of  de- 
fendants agreed  to  indorse  the  other's  note 
and  pay  it,  in  consideratioo  of  the  transfer  of 
land  to  the  malier  of  the  note,  defendants  were 
entitled  to  rely-  on  the  statute  of  frauds  (Rev. 
St.  1898,  §  2307),  relating  to-  oral  agreements 
to  answer  for  the  debt  of  another,  though  they 
bad  not  pleaded  it 

[Ed.  Note.— For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  {}  363-365.] 

2.  Same— AoBEEMENTS  Relaxino  to  Reai,  Es- 
tate. 

An  agreement  whereby  plaintiff  was  to 
purchase  land  at  mortgage  foreclosure  and  take 
the  title  in  his  own  name  and  transfer  it  to 
defendant  on  his  reimbursing  plaintiff  for  such 
advance,  the  agreement  being  carried  out  to 
the  extent  of  acquiring  the  property  at  the 
Bale,  was  within  the  statute  of  frauds  (Rev. 
St  1898,  {  2302),  requiring  Jigreements  relating 
to  real  estate  to  be  in  writing. 

[Ed.  Note.— For  cases  in  point  see  vol.  23, 
Cent  Dig.  Frands,  Statute  of,  {  131.] 
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8.  Sa)(i>— PaoMisE  TO  Anbwkb  roB  Debt  ov 
Anothbb— Bzibtino    Liabiutt   or   Pbov- 

ISOB. 

Defendant  made  an  oral  agreement  with 
plaintiff  whereby  the  latter  was  to  purchase 
land  at  foreclosure  sale  and  convey  to  defend- 
ant on  reimbursement  Subsequently,  plaintiff 
conveyed  .the  property  to  defendant's  brother, 
in  reliance  on  defendant's  oral  agreement  to 
gnaranty  his  brother's  note.  Held  that  prior 
to  the  agreement  as  to  the  note,  there  was  an 
agreement  void  under  the  statute  of  frauds 
(Rev.  St  1898,  <  2302),  requiring  agreements 
relating  to  real  estate  to  be  in  writing,  and 
hence  the  agreement  toguaranty  the  note  was 
not  without  section  2307,  requiring  agreements 
to  answer  for  the  debt  or  default  of  another  to 
be  in  writing,  on  the  theory  that  it  was  an 
argeement  by  defendant  to  pay  his  own  debt 
[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  g  22.] 

4.  Appeai/— Habhless  Ebbob— Costs. 

Where  no  personal  claim  was  made  against 
a  defendant  but  she  was  merely'  Joined  as  the 
wife  of  the  other  defendant  there  was  no  preju- 
dicial error  in  allowing  judgment  in  her  favor 
for  costs,  where  the  two  defendants  joined  in 
answering  the  complaint  and  appeared  by  the 
same  attorneys,  and  there  was  nothing  to  show 
that  the  costs  were  greater  than  if  the  judg- 
ment had  been  renderel  in  favor  of  the  husband 
only. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error.  (  4240.] 

Appeal  from  Circuit  Court,  Milwaukee 
Ctounty;  Warren  D.  Tarrant  Judge. 

Action  by  Nathan  Kaufer  against  Charles 
J,  Stumpf  and  otbera  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Action  to  foreclose  a  mortgage  and  to  ob- 
tain a  Judgment  against  Charles  J.  Stumpf 
as  one  {)er8onally  liable  for  the  mortgage  In- 
debtedness, as  well  as  against  John  Stumpf, 
Jr.,  maker  of  the  note .  mentioned  In  the 
mortgage. 

The  complaint  contained  all  the  usual  al- 
legations for  the  foreclosure  of  a  mortgage 
as  to  the  defendant  John  Stumpf,  Jr.  The 
note  was  for  $3,500.00,  payable  two  years  aft- 
er date  with  Interest  at  the  rate  of  8  per 
cent  per  annum,  payable  according  to  the 
tenor  and  effect  of  coupons  attached  thereto, 
which  provided  for  interest  at  the  rate  of 
7  per  cent  per  annum  after  due.  There 
were  appropriate  allegations  showing  the  due 
execution  of  the  mortgage,  the  conditions 
thereof,  the  recording  of  the  same  and  der 
fault  in  the  performance  of  such  conditions 
creating  the  cause  of  action  for  foreclosure. 
There  were  also  allegations  as  grounds  for 
the  alleged  liability  of  Charles  J.  Stumpf, 
In  effect,  as  follows :  On  or  about  May  29th, 
1899,  at  a  sheriff's  sale  to  enforce  a  Judg- 
ment of  foreclosure  of  a  mortgage  wherein 
Charles  J.  Stumpf  was  adjudged  to  be  per- 
sonally liable  for  the  mortgage  indebtedness, 
the  property  Involved  was  bid  la  by  the  plain- 
tiff, acting  through  an  agent,  in  bis  own 
name  for  said  Charles  J.  Stumpf  for  $3,400.- 
00,  pursuant  to  an  agreement  between  them 
that  the  sheriff's  deed  should  run  to  the 
plaintiff,  and  upon  the  sale  being  confirmed 
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that  be  should  deed  the  property  to  said 
Stumpf  and  receive  from  hiin  reimbursement 
tor  all  money  advanced  In  so  securing  the 
property.  The  total  sum  so  advanced  was 
$3,500.00.  Subsequent  to  the  sale  It  was  du- 
ly confirmed,  and  thereafter  on  or  about 
June  13th,  1899,  said  Oharles  J.  Stumpf  In- 
formed plalntitt  that  be  was  unable  at  once 
to  pay  back  the  advances,  but  could  and 
would  secure  the  same  by  a  mortgage  on  the 
premises;  that  he  would  have  the  title  to 
the  property  vested  In  bis  brother  John 
Stumpf,  Jr.,  and  then  hare  the  latter  give  a 
note  for  $3,500.00,  and  a  mortgage  on  the  prop- 
erty to  secure  the  payment  thereof,  and  that 
he,  the  said  Charles  J.  Stumpf,  would  Indorse 
said  note  and  would  pay  the  Indebtedness 
with  Interest  as  provided  In  said  note.  Plaln- 
t[tt  accepted- the  proposition  of  said  Charles 
J.  Stumpf,  deeded  tbe  property  to  said  John 
Stumpf,  Jr.,  delivering  the  deed  to  Charles  and 
receiving  from  him  the  note  of  John  Stumpf, 
Jr^  and  the  mortgage  on  tbe  property  in  suit 

The  defendant  Charles  J.  Stumpf  answered, 
among  other  things,  admitting  that  plain- 
tiff purchased  the  property  involved  under 
tbe  circumstances  stated  In  the  complaint, 
and  alleging  that  It  was  agreed  that  plain- 
tiff should  convey  the  property  to  said 
Charles  J.  Stumpf  or  such  person  as  should 
be  mutually  agreed  upon  and  that  he  should 
pay  plaintiff  such  sum  over  and  above  $3,500.00i 
as  might  be  necessary  to  make  up  tbe  differ- 
ence between  tbe  latter  sum  and  tbe  amount 
due  under  the  judgment  of  foreclosure  and 
as  security  for  tbe  said  $3,500.00,  a  mortgage' 
should  be  given  by  the  person  so  receiving 
the  conveyance  of  the  premises ;  that  pursu- 
ant thereto  $638.00,  was  paid  plaintiff  and  he 
conveyed  the  property  to  John  Stumpf,  Jr., 
who  executed  the  note  and  mortgage  In  suit 
and  delivered  the  same  to  plaintiff.  The  an- 
swer contained  a  specific  denial  that  Charles 
J.  Stumpf  agreed  to  pay  the  note. 

As  a  defense  section  2302,  Rev.  St.  1898, 
was  Invoked  upon  the  ground  that  the  agree- 
ment between  plaintiff  and  Charles  J.  Stumpf 
was  merely  verbal. 

No  issue  was  taken  on  any  of  the  allega- 
tions of  tbe  complaint  as  to  tbe  cause  of  ac- 
tion against  John  Stumpf,  Jr. 

The  court  found  all  tbe  facts  requisite  to 
a  Judgment  of  foreclosure  as  to  John  Stumpf, 
Jr.,  and  found  that  there  was  Justly  due 
plaintiff  upon  the  note  and  mortgage  cover- 
ing tbe  Indebtedness  of  Charles  J.  Stumpf, 
for  which  tbe  note  and  mortgage  were  given, 
$5,038.62.  The  court  further  found,  as  re- 
gards tbe  liability  of  Charles  J.  Stumpf,  that 
be  merely  promised  orally  to  guaranty  tbe 
payment  of  the  note  and  mortgage  and  that 
such  promise  was  void  under  the  statute  of 
frauds. 

The  court  further  found,  as  to  the  liability 
of  Charles  J.  Stiunpf:  Plaintiff  purchased 
the  mortgaged  property  for  Charles  J.  Stumpf 
at  a  foreclosure  sale,  as  alleged  in  the  com- 
plaint, under  an  agreement  that  the  sheriff's 


deed  should  run  to  tbe  plaintiff  and  that 
upon  its  being  confirmed  Charles  J.  Stumpf 
should  reimburse  plaintiff  for  all  moneys  ad- 
vanced by  blm  in  the  matter.  To  complete 
the  purchase  plaintiff  advanced  $3,400.00, 
took  the  sheriff's  deed,  and  the  same  was 
thereafter  confirmed.  Plaintiff  also  ad- 
vanced for  said  Charles  J.  Stumpf,  at  his 
request,  a  further  sum  of  $100.00,  towards 
discliarging  tbe  deficiency  of  $738)44^  doe  on 
the  foreclosure  Judgment,  for  wtiich  said 
Charles  J.  Stumpf  was  liable.  Thereafter, 
having  in  view  tbe  carrying  out  of  the  afore- 
said agreement,  said  Charles  J.  Stumpf,  rep- 
resenting that  he  was  unable  at  once  to  pay 
back  the  said  sum  of  $3,600.00,  said  to  plain- 
tiff's agent  that  he  would  secure  the  same  by 
a  mortgage  on  the  premises;  that  to  avoid 
Injuring  his  financial  standing  he  would  have 
the  title  to  the  property  transferred  to  his 
brother  John  Stumpf,  Jr.,  and  have  him  give 
the  mortgage  to  plaintiff  to  secure  said  sum 
of  $8,600.00,  and  that  he  would  guaranty  tlw 
payment  of  his  brother's  note.  On  June  IStli. 
1899,  $638.44,  the  balance  of  the  deficiency 
on  the  foreclosure  Judgment,  was  paid  by 
said  Charles  Stumpf.  Relying  upon  such 
representations  and  promises  plaintiff  deed- 
ed the  property  in  question  to  said  John 
Stumpf,  Jr.,  and  received  from  him,  at  the 
same  time,  the  note  and  mortgage  In  suit. 
Such  note  and  mortgage  were  given  to  se- 
cure the  $3,500.00,  and  Interest  due  to  plain- 
tiff from  said  Charles  J.  Stumpf  at  the  time 
the  note  and  mortgage  were  given. 

Upon  such  decision  and  findings  the  court 
concluded  that  Charles  J.  Stumpf  was  not  lia- 
ble for  the  mortgage  indebtedness  and  that 
he  and  bis  wife  Agnes,  who  was  made  a  de- 
fendant, were  entitled  to  Judgment  against 
plaintiff  dismissing  the  complaint  as  to  tliem. 
with  costs.  Judgment,  In  due  form,  for  a 
foreclosure  sale  was  rendered  as  to  John 
Stumpf,  Jr.,  and  as  to  Charles  J.  Stumpf  and 
wife  In  accordance  with  tbe  foregoing.  From 
such  Judgment,  dismissing  the  cause  with 
costs,  as  to  Charles  J.  Stumpf,  this  appeal 
was  taken. 

Nath.  Pereles  &  Sons,  O.  S.  Garter,  and 
W.  N.  CburchlU,  for  appellant  McKlroy, 
Bschweller  A  Wetzler,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facta). 
At  tbe  outset  on  this  appeal  stands  the  con- 
tention of  appellant  that  respondents  waived 
the  statute  of  frauds  (section  2307,  Rev.  St 
1898),  relating  to  tbe  validity  of  any  agree- 
ment to  answer  for  the  debt  default  or  mis- 
carriage of  another,  by  not  pleading  It  and, 
therefore,  that  tbe  court  erred  in  applying 
such  statute  to  tbe  guaranty  found  to  have 
been  made  by  respondent  and  upon  which  his 
liability  rests,  if  he  is  liable  at  all. 

As  no  contract  of  guaranty,  valid  or  in- 
valid,  was  set  forth  in  tbe  complaint  respond- 
ent was  in  no  position  to  plead  the  statute 
on  that  subject  as  a  defense.  The  claim 
set  fortb  in  the  complaint  was  that  respond- 
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ent  agreed  to  Indorse  John  Stvunprs  note 
and  agreed  to  pay  It  In  consideration  of  the 
transfer  of  tbe  land  to  John.  That  was  put 
in  lasne  and  tbe  finding  was  substantially  in 
respondent's  favor.  There  is  much  authority 
to  tbe  effect  that  when  the  contract  pleaded 
Is  put  In  Issue  the  plaintlCt  In  order  to  re- 
cover must  establish  a  valid  agreement  Tbe 
defendant  Is  not  called  upon  to  anticipate 
that  an  invalid  contract  will  be  established 
and  to  plead  thereto.  Taylor  v.  Merrill,  55 
111.  52;  Hunter  v.  Randall,  62  Me.  423,  16 
Am.  Rep.  490;  Russell  v.  Wisconsin,  Minne- 
sota &  Pacific  Ry.  Ck>.,  39  Minn.  145,  39  N. 
W.  302;  Bernhardt  v.  Walls,  29  Ma  App. 
206 ;   Allen  v.  Richard,  63  Mo.  60. 

Tbe  principal  contention  relied  on,  as  It 
seems.  Is  that  tbe  court  erred  in  deciding 
that  tbe  agreement  made  by  Charles  Stumpf 
to  guaranty  the  payment  of  John  Stumpf's 
note  was  a  purely  collateral  promise  and  so 
void  under  section  2307,  Rev.  St  1898,  before 
referred  to.  It  is  Insisted  by  appellant's  coun- 
sel that  the  promise  was  original  In  character 
in  that  It  was  to  pay  the  promisor's  own 
debt  to  appellant  This  court  has  often 
held,  as  claimed  by  counsel,  that  a  promise, 
in  form,  by  one  person  to  guaranty  pay- 
ment of  the  debt  of  another,  where  such 
promise  is  In  fact  to  pay  such  person's  own 
debt  is  not  within  tbe  statute  because  not  col- 
lateral. Dyer  v.  Gibson,  16  Wis.  657;  Wy- 
man  v.  Goodrich,  26  Wis.  21;  Putney  v. 
Fambam,  27  Wis.  187,  9  Am.  Rep.  459; 
young  V.  French,  36  Wis.  Ill;  Holle  ▼. 
Bailey,  58  Wis.  484,  17  N.  W.  822;  McCord 
V.  Edward  Hines  Lumber  Co.,  124  Wis.  509, 
102  N.  W.  834.  In  order  that  such  doctrine 
could  be  applied  here,  It  would  be  necessary 
for  It  to  appear  that  at  the  time  Charles 
Stumpf  made  the  agreement  to  guaranty  bis 
brother's  note  he  was  indebted  to  appellant 
and  that  the  agreement  was  in  reality  to 
ray  such  indebtedness. 

Whether  an  Indebtedness  existed  as  above 
suggested  depends  upon  tbe  facts  found  by 
tbe  court,  not  upon  mere  language  contained 
In  the  findings  referring  to  the  relations  be- 
tween appellant  and  respondent  Charles 
Stumpf  as  those  of  debtor  and  creditor.  It 
seems  that  tbe  court  did  not  mean  in  using 
such  language  that  a  valid  Indebtedness 
existed  between  tbe  parties,  because  that 
would 'be  plainly  inconsistent  with  the  de- 
cision that  the  guaranty  was  a  mere  col- 
lateral promise.  True,  with  considerable 
significance  the  court  mentioned  such  rela- 
tions as  those  of  debtor  and  creditor.  It 
was  said  In  the  findings  that  the  note  and 
mortgage  made  by  John  Stumpf  were  de- 
livered to  appellant  to  secure  Charles 
Stump's  Indebtedness,  and  further,  that  when 
Charles  Stumpf  suggested  to  appellnnt  the 
deeding  of  the  property  to  John  he  said  be 
would  secure  his  Indebtedness  to  appellant 
by  a  note  and  mortgage  on  the  property 
given  by  John  and  that  he  would  guaranty 


such  note.  We  do  not  deem  the  use  of  such 
language  by  any  means  conclusive  that  the 
trial  court  held  that  there  was  a  valid  in- 
debtedness of  Charles  Stumpf  to  appellant, 
and  if  It  were  otherwise  such  holding  would 
be  in  tbe  nature  of  a  conclusion  of  law  and 
not  stand  in  tbe  way  of  the  real  relations 
between  the  parties  as  shown  by  tbe  facta 
found. 

Now  at  the  time  tbe  arrangement  was 
made  between  appellant  and  Charles  Stumpf 
as  to  the  property  acquired  by  the  former 
being  deeded  over  to  John  Stumpf,  there 
existed,  according  to  tbe  findings  merely,  an 
agreement  that  appellant  sbould  advance  the 
necessary  money  to  buy  in  the  property 
at  the  foreclosure  sale,  take  the  title  in  bis 
own  name  and  transfer  it  to  Charles  there- 
after upon  the  latter's  reimbursing  him  for 
such  advance,  such  agreement  being  carried 
out  to  the  extent  of  acquiring  the  property 
at  such  sale  and  making  such  advances.  We 
are  unable  to  see  why  at  that'  stage  the 
agreement  was  not  within  the  statute  of 
frauds  (section  2302,  Rev.  St  1898),  requir- 
ing agreements  relating  to  real  estate  to  be  in 
writing,  which  was  pleaded.  It  seems  to  fall 
clearly  within  the  principle  of  Scheuer  v. 
Cochem,  126  Wis.  209,  105  N.  W.  673,  where 
it  was  held,  as  indicated  by  tbe  syllabus: 
"An  oral  agreement  by  which  the  parties 
were  to  become  Jointly  Interested,  as  part- 
ners. In  the  purchase  of  land— one  to  advance 
the  whole  purchase  price  and  take  tbe  title 
In  bis  own  name  and  afterwards,  on  repay- 
ment to  him  of  one-half  the  sum  so  advanced, 
with  interest,  to  convey  an  undivided  half  to 
the  other  party.  Is  within  the  statute  of 
frauds  (section  2302,  Rev.  St  1898)  ;  and  it 
Is  Immaterial  whether  the  party  so  orally 
agreeing  to  convey  was  the  owner  of  tbe 
land  at  the  time  or  whether  he  afterwards 
acquired  the  title."  Tbe  basic  idea  of  tbe 
decision  Is  that  so  long  as  tbe  obligation  to 
convey  the  land  rests  In  a  mere  oral  agree- 
ment it  is  void. 

It  seems  to  follow  necessarily  that  when 
Charles  Stumpf  agreed  to  guaranty  his 
brother's  note  there  was  no  binding  agree- 
ment existing  between  him  and  appellant 
to  take  tbe  land  and  repay  the  advances. 
There  existed  a  mere  void  promise  in  that 
regard.  It  would  seem  to  logically  follow 
that  the  agreement  as  to  the  note  was  col- 
lateral, as  the  court  found,  and  within 
section  2307  of  the  statute  of  frauds  (Rev. 
St  1898).  While  It  does  not  clearly  appear 
that  the  learned  circuit  Judge  thus  reached 
a  conclusion  we  apprehend  that  he  did,  and 
in  any  event,  it  seems  that  such  conclusion 
is  the  necessary  result  of  the  facts  found 
and  the  law  as  laid  down  In  the  decisions 
of  this  court. 

Error  is  claimed  because  the  court  allowed 

Judgment  to  go  In  favor  of  respondent  Agnes 

G.   Stumpf   for   costs   although   no  personal 

i  claim  was  made  against  her,  she  being  Joined 
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as  a  defendant,  as  the  wife  of  Charles 
Stnmpf.  At  the  worst  that  was  a  mere 
harmless  Irregularity.  The  two  defendants 
Joined  In  answering  the  complaint  They 
appeared  by  the  same  attorneys.  So  far 
as  we  can  discover  the  costs  were  no  greater 
than  they  would  have  been  had  judgment 
been  rendered  therefor  in  fayor  of  Charles 
Stumpf  only. 
Judgment  affirmed. 


STATE  ex  rel.  THOMPSON  y.  SUPERVIS- 
ORS OF  TOWN  OF  LAKE. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 
Towns— OmcEBs—CaKATioN    ot   Oitick   or 

ATTOKNEY — STATtfTlB. 

Rev.  St.  1898.  {  778,  authorizing  a  town  to 
make  all  contracts  necessary  and  convenient 
for  the  exercise  of  its  corporate  power,  and  sec- 
tion 776,  providing  that  the  electors  at  the  an- 
nual town  meeting  shall  have  power  to  direct 
the  Institution  and  defense  of  all  actions  in 
which  the  town  Is  Interested  and  to  employ  at- 
torneys therefor,  do  no  authorize  the  electors 
of  a  town  to  adopt  a  resolution  directing  the 
employment  of  a  certain  attorney  for  the  town 
by  the  year,  the  resolution  being  an  attempt  to 
create  the  office  of  town  attorney  and  to  fill  It. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  J.  C.  Lndwlg,  Judge. 

Mandamus  proceedings  by  the  state  on  the 
relation  of  Jared  Thompson,  Jr.,  against  the 
supervisors  of  the  town  of  Lake  to  compel 
defendants  to  execute  a  contract  with  re- 
lator. From  an  order  refusing  to  quash  an 
alternative  writ,  defendant  appeals.  Revers- 
ed, with  directions  to  qnasb  writ  and  dis- 
miss the  proceedings. 

Boden  &  Benscher,  for  appellant  O'Con- 
nor, Schmltz  &  Wild  (Jared  Thompson, 
Jr.,  of  oonnsel),  for  respondent 

WINSLOW,  J.  This  Is  an  appeal  from  an 
order  refusing  to  quash  an  alternative  writ 
of  mandamus.  It  appears  by  the  relation 
and  alternative  writ  that  the  electors  of  the 
town  of  Lake  (one  of  the  country  towns  of 
Milwaukee  county),  at  the  annual  town  meet- 
ing In  April,  1906,  passed  a  resolution  pur- 
porting to  direct  the  employment  of  an  attor- 
ney for  the  term  of  two  years,  to  prosecute 
and  defend  all  actions  in  which  the  town 
should  be  a  party  or  Interested,  and  to  ad- 
vise the  town  officers  on  legal  matters  at  an 
expense  of  not  more  than  $500  per  annum, 
payable  quarterly,  and  also  directing  the 
Incoming  board  of  supervisors  to  make  a  con- 
tract with  the  relator  for  such  service  if  the 
relator  so  agrees;  that  at  the  first  meeting 
of  the  new  board  of  supervisors  the  relator 
was  present  and  notified  the  board  In  writ- 
ing that  he.  accepted  the  employment  and 
also  submitted  a  form  of  contract  signed  by 
tilm  in  accordance  with  the  resolution,  and 
requested  that  the  board  execute  It,  which 
they  refused  to  do.  Thereupon  the  relator 
flued  out  an  alternative  writ  of  mandamus 


requiring  the  board  to  execute  the  contract 
or  show  cause  to  the  contrary. 

Assuming,  for  the  purposes  of  the  case  only, 
that  the  board  of  supervisors  may  be  com- 
pelled by  mandamus  to  execute  a  contract 
which  the  electors  of  the  town  have  legally 
directed  them  to  make,  the  question  to  be 
considered  and  decided  is  whether  the  statute 
expressly  or  Impliedly  authorizes  the  electors 
of  a  town  to  direct  the  employment  of  an 
attorney  by  the  year.  It  Is  well  settled  that 
a  town  is  a  quasi  corporation  only,  with  limit- 
ed powers,  and  can  do  nothing  which  is  not 
expressly  authorized  or  clearly  implied  from 
authority  expressly  conferred  by  statuteb 
Eaton  V.  Supervisors,  44  Wis.  489;  State  v. 
Bayne,  100  Wis.  35,  76  N.  W.  403.  There  are 
but  two  statutory  provisions  which  have  any 
material  bearing  upon  the  power  to  make  the 
contract  in  question.  Section  773  Wis.  Rev. 
St.  1898,  relating  to  the  corporate  powers  of 
towns,  authorizes  a  town,  among  other  things, 
"to  make  all  contracts  necessary  and  con- 
venient for  the  exercise  of  its  corporate  pow- 
er," and  section  776,  Id.,  provides  that  the 
electors  of  any  town  at  the  annual  town 
meeting  shall  have  power  "(2)  to  direct  the 
Institution  and  defense  of  all  actions  in 
which  the  town  Is  a  party  or  Interested;  to' 
employ  all  necessary  agents  and  attorneys 
for  the  prosecution  or  defense  of  the  same, 
and  raise  such  sums  of  mon^  for  that  pnr^ 
pose  as  they  may  deem  proper."  It  is  argued 
that  a  contract  with  an  attorney  to  transact 
the  legal  business  of  a  town  by  the  year  is 
a  contract  convenient  at  least  for  the  ex- 
ercise of  the  corporate  powers,  and,  tf  the 
provision  stood  alone,  the  argument  would 
have  much  force,  but  it  does  not  stand  alone. 
The  Legislature  thought  best  to  specifically 
treat  the  subject  of  the  employment  of  attor- 
neys by  the  electors  In  the  second  section 
above  cited,  and  this  section  is,  of  course, 
controlling  over  mere  general  provisions. 
Careful  reading  of  this  last  provision  makes 
it  clear  that  the  legislative  purjxtse  was  that 
the  electors  of  the  town  should  have  powa 
to  employ  attorneys  to  prosecute  or  defend 
actions  pending  or  about  to  be  instituted,  not 
to  employ  an  attorney  by  the  year.  The  at- 
torney was  to  be  employed  for  a  specific  ac- 
tion or  actions,  not  to  become  counsel  gen- 
erally for  the  town.  Had  it  been  thought 
necessary  that  a  town  should  have  an  attor^ 
ney  by  the  year,  the  natural  course  would 
have  been  to  provide  for  the  election  of  a 
town  attorney  as  In  the  case  of  villages  and 
cities,  but  no  such  officer  has  been  provided 
for  or  thought  necessary.  The  resolution  In 
question  seems  to  us  to  amount  substantially 
to  an  attempt  to  create  the  office  of  town  at- 
torney and  to  fill  it  In  our  judgment  this 
Is  neither  within  the  express  or  implied  pow- 
ers of  the  town  meeting,  and  is  contrary  to 
the  legislative  policy,  as  clearly  expressed  In 
the  statutes. 

Neither  the  appellant's  case  nor  brief  was 
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8err«d  within  the  time  required  by  the  mlea, 
and  the  respondent  moved  at  the  argument 
for  the  imposition  of  the  penalty  prescribed 
by  rule  46  of  the  rules  of  this  conrt,  but  did 
not  desire  a  continuance.  No  reason  ap- 
pears why  the  penalty  should  not  be  Imposed, 
and  it  will  be  so  provided  In  the  mandate. 
Order  reversed,  and  action  remanded  with 
directions  to  quash  the  writ  and  dismiss  the 
proceedings.  A  penalty  of  ^26  is  imposed  on 
the  appellant  for  failure  to  serve  the  case 
and  brief  within  the  time  prescribed  by  the 
rules,  the  same  to  be  deducted  from  appel- 
lant's costs  In  this  court 


In  re  TANK'S  GUARDIANSHIP. 

(Supreme  Court  of  Wlaconsin.    Nov.  7,  1906.) 

1.  Ottabdiar     ahd    Waxd  —  Cubtodt    of 
Ward's  Pbbsoh— Rioht  of  Mothkb— CJom- 

PBTENCY. 

A  mother  of  minors  secnred  a  divorce  from 
ber  husband,  the  father  of  the  minors.  On  the 
death  of  the  father  she  applied  for  the  appoint- 
ment of  herself  as  {rnardfan  for  the  minors.  It 
wafl  shown  that  about  12  years  before,  the 
snother  had  been  guilty  of  immoral  conduct 
which  prior  to  her  divorce  her  husband  for- 
KBve,  and  that  subsequent  thereto  she  had 
been  faithful  to  her  marriage  vows  with  her 
second  husband  and  had  maintained  a  prop- 
er and  suitable  home.  Beld,  that  a  finding  that 
■he  was  a  proper  person  to  have  the  custody 
of  the  minors  was  warranted,  and  the  mere  fact 
that  she  had  been  guilty  of  Immoral  conduct 
was  not  alone  a  ground  for  refusing  her  peti- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Guardian  and  Ward,  {  25.] 

i.  Same. 

Though  the  conrt,  on  an  application  for 
the  appointment  of  a  guardian  for  Infants, 
will  give  weight  to  the  request  of  the  deceased 
father,  yet  the  court  will  recognize  the  surviv- 
ing parent's  right  to  the  care  and  custody  of 
the  Infants,  and  consider  the  question  of  their 
welfare  in  determining  whether  the  surviving 
parent  should  he  appointed  guardian. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Guardian  and  Ward,  {  32.] 

Appeal  from  Circuit  Court.  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

In  the  matter  of  the  guardianship  of  Carl 
Tank  and  another,  minors.  From  an  order 
appointing  the  mother  of  the  minors  the 
guardian  of  their  persons,  Robert  Rom  and 
others  appeaL    Affirmed. 

This  Is  a  proceeding  for  the  appointment 
of  a  guardian  for  two  minor  children.  The 
petitioner  and  the  father  of  the  children  were 
husband  and  wife  from  1892  to  1895.  Peti- 
tioner In  1895  secured  a  divorce  because  of 
the  husband's  failure  to  support  her  and  be- 
cause of  bis  cruel  and  Inhuman  treatment 
It  appears  that  the  mother  was  at  the  time 
of  the  divorce  without  means,  and  that  the 
father  had  threatened  not  to  pay  for  the 
maintenance  of  the  cbildroi  if  the  children 
were  taken  from  bim.  Under  these  circum- 
stances the  care  and  custody  of  the  children 
was  given  to  the  father,  but  the  mother  was 
given  the  rlgbt  to  visit  them.    This  she  did 


very  regularly  as  long  as  the  children  re- 
mained in  Milwaukee,  where  the  mother  has 
been  since  the  divorce.  Both  parties  again 
married.  The  mother,  who  has  no  other 
dilldroi,  is  now  living  with  her  second  hus- 
band. After  his  second  marriage  the  father 
lived  most  of  the  time  in  New  York  City.  He 
died  July  11,  1906;  bis  second  wife  having 
died  previously.  Some  time  before  the  fa- 
ther's death  the  children  were  brought  back 
to  Milwaukee,  and  shortly  after  the  death 
the  mother  instituted  these  proceedings  for 
her  appointment  as  general  guardian  of  their 
persons.  An  issue  was  raised  by  the  answer 
of  the  appellants  to  the  petition.  This  an- 
swer was  In  the  nature  of  a  cross-petition, 
and'  asked  for  the  appointment  of  Otto  J. 
Tank  as  general  guardian.  The  mother  filed 
a  reply,  and  the  matter  was  referred  to  a 
court  commissioner  as  referee.  The  answer  to 
the  mother's  petition  alleges  that  the  mother 
is  an  unfit  person  to  have  the  care  and  cus- 
tody of  the  children.  It  is  alleged  that  ber 
unfitness  is  shown  by  the  fact  that  she  sus- 
tained immoral  relations  with  a  roomer  at 
their  house  about  a  year  and  a  half  before 
the  divorce,  that  she  is  not  a  good  housekeep- 
er, and  that  ber  home  Is  not  a  fit  place  for 
the  children.  It  is  further  claimed  that  she 
has  not  a  mother's  affection  for  the  children, 
that  she  was  cruel  and  Inhuman  in  her  treat- 
ment of  the  father  of  the  children,  and  that 
she  Is  Irreligious.  Otto  J.  Tank,  one  of  the 
petltionets  In  the  cross-petition,  is  a  brother" 
of  the  father  of  the  children,  and  sets  up 
that  he  has  been  married  for  four  years,  and 
that  be  and  his  wife  have  no  children;  that 
they  are  warmly  attached  to  the  children,  are 
regular  attendants  at  the  Lutheran  church, 
which  was  the  church  the  father  of  the  chil- 
dren attended;  that  they  have  ample  means 
to  support  and  educate  the  children  without 
Impairing  the  estate  left  them  by  their  father; 
and  that  the  father,  knowing  that  his  death 
was  near,  wrote  to  him,  asking  bim  to  be  ap- 
pointed administrator  of  his  estate  and  guar- 
dian of  his  children,  and  to  be  a  father  to 
the  boys.  He  now  asks  to  be  appointed  as 
such  guardian.  The  petitioner  In  ber  reply 
denies  the  allegations  of  the  cross-petition 
which  allege  her  unfitness.  Both  parties  otTer 
to  support  and  care  for  the  children  without 
Impairing  the  estate  left  them  by  their  father 
and  to  give  the  children  the  religious  training 
desired  by  the  father.  The  referee  found 
that  the  mother  was  a  fit  and  suitable  person 
to  have  the  care  and  custody  of  the  children. 
that  the  Immoral  relation  which  was  so  large- 
ly the  basis  of  the  charge  of  unfitness  had 
continued  for  but  a  short  time,  that  it  had 
been  confessed  to  and  condoned  by  the  hus- 
band, and  that  the  petitioner  had  lived  a 
virtuous  and  blameless  life  in  this  respect 
ever  since — a  space  of  over  12  years.  The 
referee  also  found  that  the  evidence  tending 
to  sustain  the  charge  that  petitioner  was  a 
poor  housekeeper,  that  she  was  without  a 
mother's  aCFectlon  for  the  children,  that  bei 
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borne  was  not  a  roltable  one  for  the  cbildrai, 
and  that  she  and  her  present  husband  do 
not  lire  In  peace  and  harmony,  bat  constant- 
ly quarrel,  to  be  of  slight  probative  force,  and 
that  these  charges  were  ontrue.  The  referee 
reported  that  the  best  Interests  of  the  chil- 
dren would  be  served  by  the  appointment  of 
the  mother  as  general  guardian.  The  findings 
of  the  referee  were  approved  by  the  circuit 
court,  and  an  order  was  made  accordingly. 
This  Is  an  appeal  from  the  order  of  the  cir- 
cuit court  , 

Kanneberg  &  Cocbems  and  Harry  M.  Sllber, 
for  appellants.  A.  C.  Umbrelt,  for  respon- 
dent 

SIBBEGKBR,  J.  (after  stating  the  facts). 
The  controversy  In  the  proceeding  turned 
upon  the  point  of  the  mother's  suitableness 
to  have  the  custody  of  the  persons  of  the 
two  children  and  the  care  of  their  education. 
Section  3964,  Rev.  St  1898.  The  natural  right 
of  the  parent  to  bave  the  care  and  custody 
of  her  children  Is  freely  conceded,  but  It  is 
strenuously  contended  that  the  evidence  ad- 
duced clearly  shows  that  the  petitioner's  con- 
duct and  character  and  her  condition  In  life 
render  her  unfit  and  unsuitable  to  be  in- 
trusted with  the  children's  care,  custody,  and 
education.  In  support  of  this  contention  re- 
liance is  mainly  placed  upon  the  fact  that 
she  was  guilty  of  and  confessed  to  having 
bad  adulterous  relations  with  a  person  who 
had  resided  at  the  home  of  her  first  bus- 
band.  This  was  while  she  was  living  as 
bis  wife  with  the  father  of  the  children  and 
about  a  year  and  a  half  before  she  was  di- 
vorced from  him  In  1895.  No  point  was 
made  of  this  occurrence  in  the  divorce  pro- 
ceedings. The  facts  that  petitioner  volun- 
tarily communicated  her  incontinence  to  her 
husband  shortly  after  Its  occurrence,  that  he 
condoned  her  transgression,  and  that  they 
continued  their  marital  relations  for  a  year 
and  a  half  before  the  petitioner  instituted  the 
divorce  proceedings,  probably  explain  why  no 
allusion  was  made  to  this  occurrence  In  the 
divorce  action.  In  this  divorce  action  she  al- 
lied cruel  and  Inhuman  treatment  as  the 
ground  for  divorce,  and  the  court  found  it  to 
be  established.  It  appeared  in  this  divorce 
proceeding  that  petitioner  bad  no  means  for 
supporting  the  chlldrai,  and  that  the  father 
was  a  fit  and  proper  person  to  have  their 
cnstody,  care,  and  education,  and  that  he 
was  able  to  support  them.  No  finding  was 
made  by  the  court  as  to  petitioner's  fitness  or 
unfitness  to  have  custody  of  them.  Under 
the  Judgment  In  this  action  the  children  -were 
In  the  father's  care  and  custody  up  to  the 
time  of  his  death,  July  11,  1905.  The  claim 
that  petitioner's  unfaithfulness  In  the  re- 
spect charged  is  in  Itself  sufficient  ground  to 
render  her  unsuitable  to  assume  the  trust  she 
now  seeks  cannot  be  assented  to.  Such  con- 
duct must  be  given  proper  weight  and  con- 
sideration, and  be  considered  in  the  liglit  of 


all  the  facts  and  clrcomstances  of  the  case. 
In  order  to  ascertain  her  present  fitness  to 
assume  the  duties  and  respoaslbiUties  of  the 
care,  custody,  and  education  of  her  children. 

The  following  facts  are  material  and  bear 
upon  this  inquiry:  The  nnfaittafulness 
charged  occurred  over  12  years  before  this 
proceeding  was  commenced.  She  resided  for 
a  year  and  a  half  thereafter  with  her  husband 
as  his  wife,  and  during  that  time  cared  for 
these  children.  At  the  expiration  of  this  peri- 
od she  instituted  a  divorce  action,  in  which 
her  husband  appeared,  but  In  whldi  he  made 
no  charges  of  this  nature.  Two  years  after 
her  divorce  she  married  Mr.  Meyer,  her  pres- 
ent husband.  She  has  since  then  lived  with 
him  as  his  wife,  and  during  this  marriage  she 
has  been  faithful  to  her  marriage  vows,  and 
has  performed  her  duty  for  the  maintenance 
of  a  proper  and  suitable  home.  From  the 
time  of  her  divorce  from  the  children's  father 
she  visited  them  while  they  resided  in  MIl- 
waulcee,  and  thereafter,  by  speaking  of  tbem 
to  friends  and  In  other  ways,  manifested  a 
solicitude  concerning  their  welfare,  and 
evinced  that  she  entertained  a  mother's  in- 
terest in  and  affection  for  them.  She  now 
offers  to  care  for  them  at  the  expense  of 
herself  and  husband  in  her  own  home,  to 
have  tbem  suitably  educated  In  the  schools, 
and  to  give  them  such  religious  Instruc- 
tion as  their  father  desired  they  should  re- 
ceive. Her  husband  Joins  in  her  request,  and 
pledges  proper  and  adequate  support  to  the 
children.  If  tbelr  mother  be  appointed  their 
guardian.  The  referee  found  that  petition- 
er's conduct  clearly  showed  reformation  as 
to  her  alleged  unchaste  disposition  and  sucli 
a  reliant  probity  of  character  as  to  remove 
any  claim  that  she  Is  now  nnfit  In  this  re- 
spect to  assume  full  charge  of  the  care  and 
education  of  the  children.  An  examination 
of  the  record  persuades  as  that  this  con- 
clusion Is  well  supported  by  the  evidence 
and  must  be  approved.  Nor  do  we  find  that 
any  exception  can  be  sustained  to  the  court's 
and  the  referee's  finding  to  the  effect  that 
petitioner  is  possessed  of  acceptable  accomp- 
lishments as  a  housekeeper,  and  that  she 
and  her  husband  so  deport  themselves  In 
their  family  life  as  to  render  their  home  a 
suitable  place  for  these  children  to  live. 

Much  stress  is  placed  on  the  father's  re- 
quest that  his  brother  be  made  guardian  aft- 
er his  demise.  Courts  always  attach 
weight  to  such  a  request  of  departed  par- 
ents, but  they  are  not  bound  to  control  the 
court  In  determining  the  question  of  suit- 
ableness between  the  person  so  designated 
and  those  who  sustain  the  parental  relation- 
ship to  the  child.  The  courts  have  always 
recognized  the  sanctity  of  the  parental  rela- 
tion and  the  parent's  right  to  the  care  and 
custody  of  the  children,  unless  it  clearly  ap- 
pears that  the  parent  is  an  Improper  and  in- 
competent person  to  be  Intrusted  with  them. 
In  considering  this  question  the  welfare  of 
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tbe  child  la  always  to  be  kept  In  mlad.  An 
Important  consideration  In  tbls  respect.  Is 
tbat  tbe  cblld  shonld  not  be  snbjected  to 
tbe  contempt  and  derision  consequent  on  hav- 
ing Its  parent  declared  to  be  an  nnwortby 
person,  nnfit  to  care  for  and  nurture  him. 
Applying  these  considerations  to  the  sltna- 
tlon  presented  by  this  record,  we  do  not 
find  snfflclent  evidence  to  Impeach  the  ref- 
eree's and  the  court's  conclusion,  to  warrant 
the  Inference  that  their  Judgment  Is  not 
well  founded,  and  to  sustain  the  claim  that 
the  court  erred  In  awarding  the  guardian- 
ship to  the  mother  and  in  denying  tbe  relief 
prayed  for  by  appellanta 
Order  affirmed. 


MORICB  V.  MIIiWAUKEB  BriECTRIC  RT. 

&  LIGHT  CO. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

Stbeet  Ratlboads  —  Injury  to  Person  on 
Track — Contributory'  Neoligknce. 

A  passenger,  on  allKbting  from  a  street 
car,  passed  over  the  track  behind  the  car  and 
towards  a  parallel  track,  where  Le  was  struck 
by  a  car  coming  from  tiie  opposite  direction. 
He  was  familiar  with  the  surroundings  and  the 
ordinary  speed  of  cars.  He  looked  for  an  ap- 
proaching car  on  alighting,  but  did  not  look 
again  until  he  was  struck.  The  approaching 
car  was  well  illuminated  by  electricity  and  by 
a  headlight.  Had  he  looked  he  could  have  seen 
the  approaching  car  at  a  distance  of  about  half 
a  mile.  Beld,  that  he  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  §§  207,  208.] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  Evan  K.  Morlce  against  the 
Milwaukee  Electric  Railway  &  Light  Com- 
pany. From  a  Judgment  directing  a  verdict 
In  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  Is  an  action  for  damages  on  account 
of  personal  Injuries  sustained  by  plaintiff  by 
reason  of  being  struck  and  Injured  by  one  of 
defimdant's  street  cars  In  the  city  of  Mil- 
waukee on  April  1,  1903.  In  the  city  of 
Milwaukee,  Downer  avenue  runs  north  and 
south  and  Is  Intersected  at  right  angles  by 
Summit  Place  Defendant  operated  a  double- 
track  line  of  electric  railway  consisting  of 
two  parallel  tracks  along  and  upon  Downer 
avenue.  Tbe  tracks  extend  from  Summit 
Place  directly  north  without  curve  for  a 
distance  of  six  or  seven  blocks — one-half  or 
three-quarters  of  a  mile — ^and  from  the  inter- 
section of  tbe  two  streets  In  question  a  car 
can  be  seen  coming  from  tbe  north  for  a 
distance  of  five  blocks.  The  gauge  of  each 
track,  or  the  distance  between  the  rails,  was 
the  standard  gauge,  4  feet  8%  Inches.  The 
width  of  space  Intervening  between  the  east- 
erly and  westerly  tracks  was  4  feet  9% 
inches,  measured  from  the  center  of  the  rails, 
or  4  feet  6  Inches  from  the  outside  of  one 
track  to  the  outside  of  the  other.  The  car 
from  which  plaintiff  alighted,  and  also  the 


one  which  came  from  the  opposite  direction 
and  struck  him,  were  41  feet  in  length,  over 
all,  and  43  feet  Including  the  fender.  Tbe 
steps  of  these  cars  project  about  18  inches 
beyond  the  rails,  and  the  body  of  the  car 
about  12  inches.  On  the  1st  day  of  April, 
1903,  at  9  p.  m.,  plaintiff,  who  had  been  car- 
ried northward  upon  Downer  avenue  upon 
defendant's  electric  railway,  alighted  from 
the  rear  platform  of  the  car  at  the  north 
cross-walk  at  the  intersection  of  Summit 
Place  and  Downer  avenue.  The  car  from 
which  he  alighted  was  proceeding  on  the 
easterly  track,  and,  after  he  alighted,  the 
car  proceeded,  and  plaintiff  walked  across 
the  track  behind  tbe  car,  and  was  struck. 
Just  after  he  crossed  the  space  between  the 
two  tracks  and  entered  upon  the  westerly 
track,  by  a  south-bound  car.  From  a  Judg- 
ment directing  a  verdict  in  favor  of  defend- 
ant, plaintiff  appeals. 

Churchill,  Bennett  &  Churchill,  for  appel- 
lant   Clarke  M.  Rosecrantz,  for  respondent. 

KERWIN,  3.  (after  stating  the  facts). 
The  only  questions  involved  upon  this  appeal 
are:  (1)  Negligence  of  defendant;  (2)  con- 
tributory negligence  of  tbe  plaintiff.  If  tbe 
plaintiff  was  guilty  of  contributory  negli- 
gence, he  cannot  recover,  and  the  question 
of  negligence  of  the  defendant  need  not  be 
considered. 

It  appears  from  the  evidence,  without  dis- 
pute, that  the  plaintiff  alighted  from  the 
rear  platform  on  the  east  side  of  the  car 
going  north  upon  the  east  track;  that  he 
stepped  back  a  short  step  to  the  east  and 
looked  north,  but  saw  no  car  approaching; 
that  he  waited  until  the  car  from  which  he 
alighted  moved  on,  then  walked  slowly  be- 
hind the  north-bound  car  across  the  east 
track,  listening  for  the  sound  of  an  approach- 
ing car,  or  gong,  but  beard  neither;  that 
when  he  got  between  the  east  and  west  tracks 
he  stopped  and  looked  north  to  learn  whether 
any  car  was  coming,  and  as  be  did  so  a 
south-bound  car  on  the  west  track  going  at  a 
high  rate  of  speed  struck  him  and  threw  him 
backward  a  distance  of  from  25  to  30  feet; 
that  the  car  from  which  he  alighted  stopped 
at  the  usual  and  customary  place  on  the 
north  cross-walk;  that  plaintiff  listened  up 
to  the  time  he  was  struck;  that  tbe  car  in 
which  he  was  traveling,  as  well  as  the  one 
which  struck  him,  were  well  illuminated  by 
electricity,  with  windows  all  around  and  so 
situated  as  to  emit  light  therefrom;  that  the 
car  which  struck  him  had  a  headlight  burn- 
ing. The  point  of  injury  was  In  the  suburbs 
of  the  city  between  three-quarters  and  one 
mile  Inside  of  the  city  limits.  Plaintiff  had 
lived  for  a  period  of  about  six  months  about 
two  blocks  from  the  point  where  he  alighted. 
This  portion  of  the  city  is  well  settled,  there 
being  quite  a  number  of  residences  there 
and  considerable  travel  on  the  streets. 
Plaintiff  was  familiar  with  the  speed  at 
which  the  cars  ordinarily  ran  at  the  point 
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Of  injury,  and  knew  that  a  car  from  the 
north  might  be  expected  at  the  time  of  in- 
Jury,  and  that  cars  ordinarily  were  run  at  a 
fairly  good  speed.  At  the  time  of  injury  the 
car  which  struck  plaintiff  was  nmnlng  at  a 
much  higher  rate  of  speed  than  ordinarily. 
Plaintiff  testified  that  the  car  from  which  he 
alighted  had  gone  4  or  6  feet  north  when 
he  reached  the  east  rail  of  the  north-bound 
track,  and  that  when  he  reached  the  west  rail 
It  had  gone  about  10  or  15  feet ;  that  he  did 
not  look  to  the  north  at  any  time  for  an 
approaching  car  after  he  Io<Aed  Just  ag  he 
alighted  from  the  east  side  of  the  car,  and 
that  about  the  instant  he  saw  the  south- 
bound car  he  was  struck ;  and,  further,  that 
when  he  was  between  the  tracks  he  could  tell 
that  the  headlight  on  the  approaching  car 
was  burning. 

So  it  appears  from  the  uncontradicted  evi- 
dence that  plaintiff  did  not  look  for,  an 
approaching  car  at  any  time  after  he  first 
looked  immediately  upon  alighting,  and  when 
a  short  step  east  of  the  rear  platform.  Ob- 
viously at  this  time  the  car  from  which  be 
alighted  so  obstructed  the  view  that  be  could 
not  see  the  south-bound  car  upon  the  west 
track,  although  it  is  clear  from  the  evidence 
that,  had  he  stepped  back  two  steps,  be 
could  have  seen  It.  The  view  being  obstruct- 
ed until  he  passed  the  west  rail  of  the  east 
track,  he  was  bound  as  soon  as  the  view  be- 
came unobstructed  to  look  before  he  entered 
the  path  of  danger.  Had  he  looked  after  be 
crossed  the  west  rail  of  the  north-bound 
track  and  while  out  of  danger,  he  could  have 
seen  the  approaching  car  at  a  distance  of 
about  half  a  mile.  This  was  ample  op-, 
portunity,  and  he  should  have  availed  him- 
self of  It,  especially  since  the  view  was  ob- 
structed from  the  time  he  alighted  until  he 
crossed  the  west  rail  of  the  east  track.  In 
Koester  v.  Chicago  &  N.  W.  R.  Co.,  106  Wis. 
464,  82  N.  W.  295,  this  court  said:  "If, 
during  any  part  of  his  course,  the  track  Is 
obscured  from  his  vision,  the  duty  is  ail  the 
more  Imperative  to  avail  himself  of  every 
possible  unobscured  opportunity,  and,  If  par- 
tial obstruction  to  vision  or  hearing  exist, 
to  make  effort  to  overcome  such  obstruction. 
Omission  of  any  reasonable  effort  likely  to 
be  effective  is  negligence  as  matter  of  law; 
not  merely  is  It  evidence  of  negligence." 
Plaintiff  testified  that  about  the  instant  he 
saw  the  car  he  was  struck.  The  failure  to 
lo<^  in. time  to  avoid  being  struck  when  he 
had  opportunity  to  do  so,  and  when  be  knew 
that  a  car  was  likely  to  pass  at  a  fairly 
good  rate  of  speed  at  any  time,  was  negli- 
gence. Dummer  v.  Milwaukee  E.  R.  &  L. 
Co.,  108  Wis.  680.  84  N.  W.  853.  "Due  care 
in  approaching  a  railway  track  can  be  satis- 
fied only  by  full  use  of  the  senses  of  sight 
and  hearing  at  the  last  moment  of  oppor- 
tunity before  passing  the  line  between  safety 
and  peril."  Goldmann  v.  Milwaukee  E.  R. 
ft  L.  Co.,  123  Wis.  170.  101  N.  W.  384 ;  Mar- 
shall T.  Green  Bay  &  W.  R.  Co.,  125  Wis. 


96,  103  N.  W.  249 ;  White  v.  Chicago  &  N.  W, 
R.  Co.,  102  Wis.  480,  78  N.  W.  585;  Guhl 
V.  Whitcomb  et  al.,  109  Wis.  60,  85  N.  W.  142. 
83  Am.  St  Rep.  889 ;  Schroeder  v.  Wisconsin 
C.  R.  Co.,  117  Wis.  33,  93  N.  W.  837. 

We  are  cited  by  counsel  for  appellant  to 
the  rule  that  the  proof  of  contributory  neg- 
ligence must  be  so  clear  and  decisive  as 
to  leave  no  room  for  unbiased  and  impartial 
minds  to  come  to  any  other  conclusion  than 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. We  are  mindful  of  the  rule,  and 
have  given  it  due  weight  bi  this  case.  In 
connection  with  this  rule  it  may  be  observed 
that  due  weight  should  also  be  given  to  the 
decision  of  the  trial  court  on  the  question  of 
the  sufficiency  of  the  evidence.  Clifford  et 
al.  V.  Minneapolis,  St  P.  &  S.  S.  M.  R.  Co., 
106  Wis.  618,  81  N.  W.  143;  Powell  v.  Ashland 
I,  &  8.  Co.,  98  Wis.  35,  7g  N.  W.  573.  We 
have  been  cited  to  several  cases  outside  of 
this  state,  by  counsel  for  both  parties,  but 
we  think  the  case  before  us  Is  ruled  by  de- 
cisions of  this  court  and  consideration  of 
other  authorities  is  wmecessary. 

We  are  of  opinion  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  the  Judgment  below  must  be 
affirmed. 

The  Judgment  of  the  court  below  la  af- 
firmed. 


SPELIOPOULOS  V.  SCHICK  et  ml. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  CONTBACTS  —  PeBFOBMAROX  —  SnVTICIEHOT 

OF  Pebtobkance. 

The  tenants  of  a  store  building  gave  plain- 
tiff permisBlon  to  erect  a  bootblacking  stand  on 
the  sidewalk  alongside  the  building  In  consider- 
ation of  a  Bum  of  money  paid  down  and  a 
monthly  rental,  the  agreement  providing  that 
the  tenants  did  not  guaranty  plaintiff  the  right 
to  keep  the  premises  without  molestation  on  the 
part  of  the  city  or  other  persons  than  them- 
selves. Held  that,  plaintiff  having  been  com- 
pelled by  the  city  authorities  to  remove  the 
stand,  he  was  not  entitled  to  recover  damages 
from    the   tenants. 

2.  Tbial—  Ikstbxjctionb—  Affucatioh  to 
Evidence. 

In  an  action  against  the  tenants  for  dam- 
ages, an  instruction  to  the  effect  that  plaintiff 
was  entitled  to  recover  if  prevented  from  erect- 
ing the  stand  by  either  the  tenants  or  the_  land- 
lord w^s  erroneous;  there  being  no  evidence 
that  the  landlord  had  interfered. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent.  Dig.  Trial,  I  596.] 

S.  OoNTBACTS  —  Action  fob  Bbxach  —  Evi- 
dence— ADiaSSIBILITT. 

It  was  error  to  admit  in  evidence  a  writ- 
ten permit  from  the  mayor  of  the  city  for  the 
erection  of  the  stand;  the  mayor  having  had  no 
authority  over  the  subject  wlilch  was  vested  in 
the  board  of  public  works. 
4.  WiTRESsEB  —  Cboss-Exahiratior  —  Scope 
OF  DiBBCr  Examination. 

Plaintiff  having  testified  on  the  subject  of 
his  Intelligent  understanding  of  the  sitnanon  be- 
fore making  the  contract  there  was  no  ground 
for  excluding  a  question  to  him  on  cross-examin- 
ation whether,  before  making  the  contract  he 
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consulted  an  attorney  aa  to  bia  right  to  build 
the  stand. 

[Ed.  Ncte.— For  cases  in  point,  see  toL  60, 
Cent.  Dig.  Witnesses,  H  871,  949.] 

Appeal  from  Qlrcalt  Court.  Milwaukee 
County;  J.  G.  Ludwlg,  Judge. 

Action  by  James  gpelloponloB  against 
George  A.  Schick  and  another.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  ap- 
peal.   Reversed,  and  remanded  for  new  trial. 

Defendants,  being  tenants  under  lease  of 
a  store  building  at  the  comer  of  Third  street 
and  Grand  avenue,  in  Milwaukee,  entered 
Into  a  written  agreement  with  the  plaintiff 
that,  in  consideration  of  |225  then  paid  and 
for  the  further  consideration  of  $25  per 
month  to  be  paid  on  the  first  day  of  each 
subsequent  month,  "permission  is  hereby  giv- 
en by  us  to  James  Speliopoulos  to  maintain 
and  conduct  a  bootbiacklng  stand  on  the  east 
side,  of  Third  street  north  of  Grand  avenue 
alongside  of  the  store  bntldlng  occupied  by 
Schick  &  Ducey."  Further,  that  it  was  un- 
derstood that  such  permit  should  continue 
for  two  years  upon  the  above  terms,  and  be 
renewable  by  plaintiff  for  further  two  years 
at  the  rate  of  $80  per  month,  and  further 
provided  that  permission  was  given  upon 
the  understanding  that  should  Speliopoulos 
leave  or  remove  his  bootbiacklng  stand  for 
any  reason  whatsoever  he  forfeits  all  claim, 
right,  and  title  to  the  |22S  above  mentioned ; 
also,  "In  permitting  said  James  Speliopoulos 
to  conduct  said  business,  the  said  Schick  & 
Ducey  to  not  in  any  way  whatsoever  guaranty 
said  James  Speliopoulos  the  rigbt  to  keep 
these  premises  without  molestation  on  the 
part  of  the  city  or  other  persons  than  them- 
selves."  Plaintiff,  before  the  making  of  the 
agreement,  had  obtained  a  written  formal 
permission  to  maintain  the  stand  on  the  side- 
walk from  the  mayor,  wlx>  had  no  authority 
whatever  to  give  It,  the  board  of  public 
works  being  vested  with  all  such  authority, 
and  exhibited  same  to  the  defendants.  Aft- 
er making  of  the  contract,  plaintiff  employed 
a  carpenter  to  construct  the  stand,  some  20 
feet  In  length,  four  feet  in  width,  and 
brought  It  to  the  place  where  he  commenced 
its  erection.  He  was  there  interrupted  by 
a  policeman,  to  wbom  plaintiff  exhibited  his 
permit,  whereupon,  according  to  the  plaln- 
titTs  evidence,  the  policeman  said,  "go 
ahead,"  and,  according  to  the  policeman's 
testimony,  forbade  further  proceedings  until 
a  proper  permit  from  the  board  of  public 
works  was  obtained.  The  carpenter  contin- 
ued to  construct  the  stand,  when  It  was 
again  forbidden  by  a  wholly  unascertained 
person  described  as  a  man  who  called  him- 
self a  lawyer.  Plaintiff  appealed  repeatedly 
to  the  defendants,  and  as  to  their  conduct  a 
distinct  Issue  of  fact  arises,  the  defendants 
claiming  that  they  repeatedly  said  to  him 
that  they  had  nothing  to  do  with  other 
people's  objections,  they  were  willing  he 
should  proceed  and  thought  be  bad  a  perfect 
rigbt  to ;  plaintiff  claiming  that,  after  first  so 


stating,  they  afterwards  told  him  that  ta* 
could  not  build,  but  must  take  his  stuff  and 
go  away.  This,  after  some  days,  he  did,  and 
demanded  return  of  his  money,  which  th^ 
refused,  and  this  action  was  brought  to  recov- 
er his  damages  from  the  breach  of  their 
agreement  The  jury  returned  a  verdict  In 
favor  of  the  plaintiff  for  $225  "forfeit"  and 
$125  paid  to  the  cari)enter.  From  judgment 
entered  upon  such  verdict,  after  motion  to 
set  it  aside,  defendants  appeal. 

Churchill,  Bennett  &  Churchill,  for  appel- 
lanta  W.  B.  Rubin  and  W.  C.  Zabel,  for 
respondent 

DODOB,  J.  (after  stating  the  facts).  Ob- 
viously the  erection  and  maintenance  of  a 
bootbiacklng  stand  upon  the  sidewalk  ad- 
joining premises  is  an  Invasion  of  two 
distinct  rights;  tliose  of  the  person  lawfully 
in  possession  of  the  premises;  and  those  of 
the  public  at  large  In  the  street  Whether 
it  also  infringes  upon  any  rights  of  the  owner 
of  a  reversionary  title  in  the  premises  need 
not  be  decided  in  this  case.  As  each  person 
whose  rights  are  so  Invaded  can  object  to 
the  erection  of  such  structun,  he  can  also 
waive  such  rigbt  to  object  but  merely  as  to 
himself.  Neither  can  grant  .a  fully  effective 
privilege  to  maintain  such  a  structure. 
Clearly,  the  written  instrument  executed  by 
the  defendants  was  a  mere  permission,  a 
mere  agreement  not  to  urge  the  objections 
which  they  might  against  the  plaintllTB  erect- 
ing and  maintaining  the  stand  at  the  place 
designated.  Such  would  be  quite  obviously 
the  effect  of  the  instrument  even  without 
the  last  paragraph,  but  that  puts  beyond 
dispute  their  purpose  to  confer  no  rights  up- 
on the  plaintiff  against  any  one  but  them- 
selves, and  they  could  be  guilty  of  no  breach 
of  that  contract  except  by  raising  the  objec- 
tions which  they  thereby  agreed  to  waive. 
Further,  It  is  apparent  that  the  $200  paid  in 
advance  was  in  no  sense  a  forfeit  or  security, 
but  a  price  paid  for  the  permission  given,  to 
which  was  to  t>e  added  the  monthly  install- 
ments of  $25  each  as  further  compensation 
for  that  same  permission.  In  the  light  of  this 
construction  of  the  contract  there  could  be  no 
breach  thereof  on  the  defendants'  part  by 
reason  of  the  Interference  with  plaintiff's  oc- 
cupancy by  any  one  except  themselves  or 
one  acting  under  their  authority.  There  was 
evidence  from  which  the  jury  might  have 
found  that  the  defendants  did  so  interfere, 
hence  that  question  was  a  legitimate  one  for 
the  jury.  There  was  also  evidence  that  plain- 
tiff's failure  to  erect  and  maintain  his  stand 
was  due  to  prevention  by  a  police  ofiBcer  act- 
ing as  representative  of  the  city,  the  guardian 
of  the  rights  of  the  public  In  the  street 
There  Is  also  some  evidence  of  Interference  by 
a  somewhat  mythical  "man"  who  "called  him- 
self a  lawyer,"  to  which,  so  far  as  the  evi- 
dence goes,  plaintiff  need  have  paid  no  atten- 
tion, but  for  which  no  responsibllll^  of  de- 
fendants Is  shown.    In  this  situation,  dearly 
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the  only  question  for  the  Jury  to  pass  upon 
was,  on  the  one  hand:  Was  plaintiff  pre- 
vented from  maintaining  his  stand  by  the 
defendants?  On  the  other  band:  Did  he 
refrain  from  so  doing  entirely  by  reason  of 
the  acts  of  either  the  city  or  this  supposed 
lawyer?  If  the  former,  he  may  have  been 
entitled  to  recoyer  back  that  which  defend- 
ants bad  received  from  blm  and  to  recover 
such  damages  as  were  reasonably  to  be  antici- 
pated from  a  breach  of  the  contract  If  the 
latter,  he  had  no  right  to  recover  against 
the  defendants  at  all.  Two  instructions  to 
the  Jury,  which  are  assigned  as  error,  de- 
parted radically  from  this  vie«r.  Those  in- 
structions were  to  the  effect  that  If  plaintiff 
were  prevented  from  erecting  his  stand  by 
either  the  defendants,  the  city  or  the  landlord, 
be  would  be  entitled  to  recover  back  the  mon- 
ey paid  by  him;  and  that  if  he  were  pre- 
vented either  by  the  defendants  or  by  the 
landlord,  he  was  entitled  to  recover  from  the 
defendants  the  sums  expended  by  him  In 
preparation  to  erect  In  both  of  these  in- 
structions, by  the  reference  in  the  one  to  the 
city  or  the  landlord,  and  in  the  other  to  the 
landlord,  fatn  error  was  committed,  for 
which  the  Judgment  must  be  reversed. 

The  reference  to  prevention  by  the  land- 
lord was  also  erroneous  upon  another  ground, 
namely,  that  it  carried  to  the  Jury  the  im- 
pression that  there  was  evidence,  in  the  opin- 
ion of  the  Judge,  upon  which  they  might 
find  that  the  landlord  had  interfered  with  the 
plaintiff,  while  the  record  is  wholly  barren 
of  any  evidence  having  such  tendency.  Such 
an  instruction  is  misleading  and  erroneous. 
Musbach  v.  Wisconsin  Chair  Company,  108 
Wis.  57,  69,  84  N.  W.  36. 

Certain  detail  errors  are  assigned,  to  which, 
perhaps,  some  attention  should  be  given. 
In  view  of  the  fact  that  a  new  trial  may  en- 
sue. Plaintiff  was  allowed  to  Introduce,  over 
objection,  a  so-called  permit  from  the  mayor 
to  erect  the  stand.  It  appearing  by  the 
charter  of  Milwaukee  that  the  mayor  bad 
no  authority  whatever  over  the  subject  but 
that  all  authority  was  vested  in  the  board 
of  public  works,  from  whom  only,  if  any  one, 
could  a  legal  permit  be  issued,  it  is  difficult  to 
see  any  materiality  to  this  paper.  Its  preju- 
dice, however,  is  not  so  obvious,  though  it  is 
argued  that  it  was  made  use  of  to  urge  upon 
the  Jury  the  good  faith  of  plaintiff  and  to 
arouse  sympathy  in  his  behalf.  If  so,  it  may  be 
that  it  was  prejudicial.  It  is  always  best  to 
exclude  evidence  that  has  no  relation  to  the 
issues  on  trial,  for  it  is  difficult  to  measiure 
its  effect  on  such  false  issues  as  that  above 
^  suggested.  The  paper  should  have  been  ex- 
cluded. 

We  can  see  no  reason  for  excluding  a  ques- 
tion asked  of  the  plaintiff  on  cross-examina- 
tion, whether  before  making  the  contract  he 
consulted  an  attorney  as  to  his  right  to  build 
the  stand.  He  had  testified  on  the  subject 
of  his  intelligent  understanding  of  the  situa- 
tion before  making  the  contract,  and  this  ques- 


tion was  entirely  In  line  with  the  evidence 
so  given. 

Complaint  is  made  because  plaintiff's  at- 
torney attempted  to  show  an  Imperfect  under- 
standing by  the  plaintiff  of  the  contract,  and 
undertook  to  impress  that  as  a  fact  upon  the 
Jury  in  his  argument  The  court,  however, 
at  every  step  overruled  him  in  such  attempts, 
hence,  no  tectmical  error  on  the  part  of  the 
court  was  committed,  and,  since  the  Judg- 
ment must  be  reversed  on  other  grounds,  we 
need  not  consider  whether  such  prejudice 
could  have  resulted  from  the  conduct  of  the 
plaintiff's  attorney  as  to  vitiate  the  verdict 
We  are  moved  to  say,  however,  that  as  plain- 
tiff was  suing  upon  the  contract  the  fact  of 
incomplete  understanding  thereof  could  have 
been  offered  for  no  reason  but  with  a  view  to 
invoke  sympathy  from  the  Jury,  which  would 
have  been  an  entirely  false  issue,  and,  if 
effective  at  all,  would  but  have  tended  to 
obscure  the  legal  rights  of  the  parties,  which 
are  wholly  independent  of  It  No  counsel, 
bound  by  his  oath  as  he  should  be  by  bis 
conscience  to  the  promotion  of  Justice  ac- 
cording to  law,  ought  to  permit  himself  to 
so  obstruct  or  obscure  it,  even  in  the  fervor 
of  a  Jury  trial. 

None  of  the  other  assignments  of  error 
are  of  sufficient  gravily  to  warrant  discus- 
sion. 

Judgment  reversed,  and  cause  remanded 
for  new  trial. 


HARLEY  V.  LINDBMANN  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  SCII00U9   AND   School   Distbicts— Admis- 
sion TO  School  Pbivilkqes— Mandamus. 

Where  a  school  board,  actinic  without  au- 
thority, orders  a  change  in  text-books,  manda- 
mus will  lie  to  compel  the  granting  of  school 
privileges  to  a  child  not  complying  with  sach 
regulation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4o. 
Cent  Dig.  Schools  and  School  Districts,  I!  319, 
346;  vol.  33,  Cent  Dig.  Mandamus,  8!  24,  17a] 

2.  iNJUNonoN— Action  of   School  Boabd— 
Remedy  at  Law— Mandamus. 

Mandamus  to  compel  the  granting  of  school 
privileges  to  a  child  not  complying  with  an  il- 
legal requirement  of  a  school  board  for  a  change 
,of  text-books  is  such  an  adequate  remedy  at  law 
as  to  preclude  an  equitable  action  restraining  a 
threatened  adoption  by  the  school  board  of  such 
a  requirement 

Appeal  from  Circuit  Court,  Milwaukee 
County;  J.  C.  Lndwig,  Judge. 

Action  by  William  R.  Harley  against  Aug- 
ust S.  Undemann  and  others.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  apx>eal. 
Reversed  and  remanded,  with  directions. 

The  action  was  equitable  to  restrain  per- 
sons assuming  to  act  as  the  board  of  school 
directors  of  the  city  of  Milwaukee  from 
carrying  out  a  threatened  purpose  to  make  a 
change  in  text  books  used  in  the  schools  of 
such  city. 

The  following  is  a  fair  synopsis  of  the 
amended  verified  complaint  which  Is  the  foun- 
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datlon  of  the  order  appealed  trom:  Plaintiff 
complains  on  behaU  of  himself  and  others 
similarly  situated.  He  Is  a  citizen  and  tax- 
payer of  the  city  of  Milwaukee  and  a  patron 
of  Its  public  schools,  having  three  children 
attending  the  same.  The  defendants  claim 
to  hare  been  appointed  and  assume  to  act,  as 
members  of  ttie  school  board  of  said  city,  and 
threaten  as  such  board  to  abolish  the  use 
of  certain  text  books  in  use  In  the  public 
schools  of  such  city  and  to  adopt  others  In 
place  thereof.  Said  defendants  for  their  au- 
thority to  act  as  members  of  such  board  refer 
only  to  chapter  273,  p.  403,  Laws  of  1905, 
which  In  fact  confers  no  authority  upon 
them.  Such  chapter  purports  to  create  a 
board  of  school  directors  for  said  city  and 
provides  that  a  committee  consisting  of  the 
president  of  the  board  and  four  members 
selected  by  him  shall  examine,  certify,  em- 
ploy, classify,  transfer  and  promote  teachers, 
subject  to  amendment,  rejection  or  confirma- 
tion by  the  board;  that  a  committee  also 
consisting  of  the  president  and  four  members 
selected  by  him  shall  be  appointed  to  select 
and  determine  the  courses  of  study  and  text 
books  to  be  used,  subject  to  approval  by  the 
board,  as  in  case  of  teachers.  Said  chapter 
further  purports  to  confer  upon  said  board 
power  to  make  by-laws  for  Its  own  govern- 
ment and  the  government  of  the  schools  of 
said  city,  and  also  the  usual  powers  exer- 
cised by  similar  boards.  Prior  to  November 
1,  1905,  the  defendants  adopted  a  rule  that 
the  two  committees  mentioned  should  con- 
sist of  the  same  persons ;  also  a  rule  of  pro- 
cedure for  the  change  or  adoption  of  text 
books,  to  the  effect  that  the  superintendent 
of  schools  shall,  prior  to  March  Ist,  in  each 
year,  receive  such  suggestions  as  may  be 
offered  respecting  such  subject  and  by  May 
15th  thereafter  submit  to  the  committee  on 
courses  of  instruction  the  text  books  and  list 
of  changes  which  he  deems  advisable  to 
have  considered  with  bis  reasons  therefor; 
that  at  the  regular  meeting  In  April  there- 
after such  committee  shall  report  to  the  board 
a  list  of  subjects  out  of  the  list  submitted 
by  the  superintendent  regarding  which  the 
committee  will  consider  the  change  or  adop- 
tion of  text  books,  such  report  to  serve  as 
a  notice  to  the  publishers  of  such  books  enab- 
ling them,  If  they  wish,  to  submit  samples 
and  prices ;  and  that  at  the  regular  meeting 
in  May  thereafter  the  committee  shall  report 
to  the  board  such  changes  or  adoptions  out 
of  such  list  as  may  be  recommended  by  the 
superintendent  and  approved  by  the  commit- 
tee, which  report  shall  be  acted  upon  finally 
by  the  board  at  the  regular  meeting  in  June 
thereafter.  Plaintiff  Is  Informed  and  believes 
that  the  defendants  threaten  to,  and  tmless 
restrained  by  the  court,  will,  abolish  "Harp- 
er's Readers"  in  the  grades  two  to  five 
Inclusive  In  such  school  and  substitute  there- 
for "Stepping  Stones  to  Literature,"  books 
1  to  6  inclusive,  which  are  more  expensive 
though  inferior  to  said  "Harper's  Readers." 


By  reason  of  the  premises  defendants  purpose 
without  any  authority  of  law  to  force  the 
patrons  of  said  school  to  purchase  more  ex- 
pensive and  less  suitable  books  than  those  in 
use,  though  propositions  have  been  made  to 
furnish  cheaper  and  better  books  than  the 
said  "Stepping  Stones  to  Literature"  in  case 
"Harper's  Readers"  are  to  be  abolished. 
Such  propositions  Included  offers  to  furnish 
such  superior  books  in  place  of  "Harper's 
Readers"  free  of  cost,  while  the  proposition  of 
the  board  is  to  compel  the  surrendering  of 
"Harper's  Readers"  and  payment  of  18  cents 
to  35  cents  per  copy  for  the  new  books  to  the 
injury  of  the  patrons  of  the  schools,  in  the 
aggregate  of  about  $10,000.00,  and  to  their 
irreparable  Injury.  When  defendant  makes 
a  change  In  text  books  the  law  prohibits  any 
subsequent  change  in  that  particular  regard 
under  five  years  so  that  the  board,  in  case  It 
shall  be  permitted  to  proceed,  will  impose  on 
the  patrons  of  the  schools  of  said  city  the 
burden  of  purchasing  from  time  to  time  the 
new  books  for  a  period  of  five  years.  The 
defendants  in  fact  have  no  lawful  authority  to 
do  the  act  so  threatened.  Plaintiff  and  those 
similarly  situated  are  remediless  to  prevent 
the  doing  of  such  threatened  act  and  the  sub- 
sequent loss  to  them,  unless  a  court  of  equity 
will  Interfere  In  their  behalf. 

There  was  a  proper  prayer  for  permanent 
relief  and  for  an  Interim  Injunction  restrain- 
ing defendants  from  doing  the  alleged  threat- 
ened act  during  the  pendency  of  the  litigation. 
The  temporary  restraining  order  was  granted. 
The  defendants  by  verified  amended  answer 
admitted  that  they  claimed  to  be  members 
of  the  board  of  school  directors  of  the  city 
of  Milwaukee,  deriving  their  authority  from 
chapter  273,  p.  403,  Laws  of  1905,  and  alleged 
that  they  were  in  fact  duly  qualified  members 
of  the  school  board  of  said  city  and  that 
as  such  had  full  authority  to  make  the  change 
In  text  books  sought  to  be  prevented ;  that  so 
far  as  they  had  gone  in  the  matter  they  had 
proceeded  in  due  course  under  such  law  and 
the  rules  of  the  board  adopted  pursuant  there- 
to ;  that  the  recommendations  of  the  commit- 
tee to  make  the  change  In  text  books  men- 
tioned in  the  complaint  was  pending  before 
the  board ;  that  until  action  thereon  by  such 
board  defendants  could  not  state  whether 
"Harper's  Readers"  would  be  displaced  by 
"Stepping  Stones  to  Literature,"  but  that 
whatever  the  board  should  finally  do  in  the 
matter  would  be  pursuant  to  and  Justified  by 
such  chapter.  The  answer  contained  ap- 
propriate allegations  putting  in  issue  that 
part  of  the  complaint  charging  the  commit- 
tee of  the  board  in  considering  the  matter. 
of  changing  text  books  with  indiscreet  con- 
duct, and  allegations  to  the  effect  that  all 
proceedings  In  respect  to  the  matter  were 
justified  by  said  law  of  1905. 

At  the  outset  on  a  verified  complaint  a 
temporary  injunction  was  granted.  Upon 
the  amended  pleadings  and  affidavits  a  motion 
made  by  defendants  for  an  order  vacating 
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such  temporary  Injunction  was  considered  and 
denied,  the  court  rendering  an  opinion  In  the 
matter  showing  that  as  It  viewed  the  same  It 
turned  on  the  constitutionality  of  chapter  273, 
p.  403,  Laws  of  1906.  Such  opinion  was  to  the 
effect  that  the  constitutionality  of  the  act 
was  challenged,  first,  because  It  wasa  private 
law  attempting  to  amend  the  charter  of  the 
city  of  Milwaukee;  second,  because  It  vio- 
lated the  uniformity  of  the  school  system  con- 
trary to  the  Constitution;  third,  because  It 
Imposed  upon  circuit  Judges  nonjudicial  du- 
ties. The  court  disapproved  of  the  second 
and  third  grounds  but  expressed  an  opinion 
that  the  first  ground  was  well  talien,  but 
nevertheless  overruled  plaintiffs  contention 
in  that  regard  and  refused  to  declare  the  act 
unconstitutional  and  continued  the  tempo- 
rary injunction  upon  the  theory  that  there  was 
a  probability  that  plaintiff  might  finally  re- 
cover, in  which  event,  without  the  temporary 
restraining  order  being  left  in  force,  the 
Judgment  would  be  Ineffectual,  and  that  to 
continue  the  same  during  the  litigation  would 
not  injure  defendants  or  the  public.  From 
the  order  accordingly  entered  refusing  to  va- 
cate the  temporary  injunctlonal  order  defend- 
ants appealed. 

John  T.  Kelly,  City  Atty.,  and  Benjamin 
Fobs,  Asst  City  Atly.  (James  G.  Jenkins, 
of  counsel),  for  appellants.  A.  C.  Umbrelt 
(Charles  Quarles,  of  counsel),  for  respondent. 

MARSHALL,  J.  (after  Stating  the  facts). 
The  order  complained  of,  as  will  be  seen 
from  the  statement,  was  entered  upon  the 
theory  that  chapter  273,  p.  403,  Laws  of  1906 
may  be  unconstitutional  and  that  respond- 
ent may  on  that  account  finally  obtain  Judg- 
ment as  prayed  for,  and  that  withont  the 
status  quo  being  preserved  in  the  meantime 
the  purpose  of  the  litigation  will  neverthe- 
less be  defeated,  to  respondent's  irreparable 
injury,  while  such  preservation  will  not  work 
any  material  damage  to  the  public. 

The  motion  to  vacate  the  temporary  In- 
junction challenged  the  sufficiency  of  the 
complaint  Jndd  v.  Town  of  Foz  Lake,  28 
Wis.  683,  so  all  questions  In  that  regard  are 
before  us  for  consideration. 

It  is  a  cardinal  principle  In  the  adminis- 
tration of  Justice  that  a  legislative  enact- 
ment should  not  be  adjudged  void  in  any  ac- 
tion unless  the  solution  of  the  question  In 
that  regard  Is  deemed  necessary  In  order  to 
reach  a  Just  conclusion  in  the  cause.  That 
rule,  it  seems,  should  be  given  all  the  force 
reasonably  attributable  thereto  in  this  case, 
since  the  constitutional  question  considered 
by  the  trial  court,  and  upon  which  counsel  for 
respondent  relies,  has  not  been  argued  upon 
the  opposite  side.  Counsel  for  appellants 
Insist  that  the  facts  alleged  in  the  complaint 
afford  no  ground  for  the  relief  prayed  for, 
even  If  the  law  of  1905  be  invalid  as  claimed. 
So,  as  stated,  they  have  declined  to  reply  to 
counsel  for  respondent  on  tlie  constitutional 
question. 


Up  to  the  time  of  the  commencement  of 
the  action,  as  shown,  no  Injury  had  been 
done  to  respondent.  The  moat  that  is  claim- 
ed Is  that  a  wrong  was  threatened  and  un- 
less prevented  by  the  court  the  threat  would 
be  carried  out  So  the  purpose  of  the  action 
is  to  guard  against  the  mere  danger  of  such 
threat  being  executed.  The  change  In  text 
books  sought  to  be  prevented,  obviously,  can- 
not occur  till  the  school  board  shall  have 
adopted  the  report  of  Its  committee  recom- 
mending the  same.  There  Is  no  showing  of 
facts  in  the -complaint  nor  can  it  be  implied, 
that  should  such  adoption  occur  plaintiff 
would  not  thereafter  liave  ample  opportunity- 
by  some  appropriate  action  to  prevent  any 
injury  to  him.  The  situation  is  wholly  un^ 
like  those  where  the  issue  of  municipal  bonds 
was  threatened,  which  might  go  into  tha 
hands  of  Innocent  purchasers  and  in  such 
hands  be  valid  obligations,  or  there  was  a 
threatened  Improper  diversion  or  disburse- 
ment of  public  money  or  disposal  of  public 
property,  any  of  which  threats  would  neces- 
sarily involve  danger  of  irremediable  pe- 
cuniary loss  to  the  tax-payers  of  the  munic- 
ipality. The  following  were  cases  involving 
such  situations.  Peck  v.  Scliool  District  No. 
4,  etc.,  21  Wis.  S16;  Lawson  ▼.  Schnellei. 
83  Wis.  288 ;  Lynch  v.  Eastern,  La  Fayette  & 
M.  By.  Co.,  57  Wis.  430,  15  N.  W.  743,  825 ; 
WlUard  v.  Comstock,  58  Wis.  565,  17  N.  W. 
401,  46  Am.  St  Rep.  657 ;  Fowler  v.  City  of 
Superior  et  al.,  85  Wis.  411,  54  N.  W.  800; 
Kyes  V.  St  Croix  County,  108  Wis.  126,  83 
N.  W.  637.  Here  the  threatened  act  if  car- 
ried out  would  not  involve  any  irreparable 
injury  whatever  to  respondent  unless  he 
would  be  entirely  without  an  adequate  rem- 
edy for  any  wrong  done  to  him  In  case  of  the 
action  being  Illegal. 

Counsel,  fully  recognizing  that  it  was  essen- 
tial to  a  good  complaint  In  the  action  to  show 
that  If  the  tlureatened  act  was  not  prevented 
it  would  occur  not  only  to  his  Injury  but 
to  his  Irreparable  loss,  alleged  "plaintiff  and 
ttiose  similarly  situated  have  no  adequate 
remedy  at  law  In  the  premises  and  are  help- 
less to  prevent  the  great  loss  and  expense" 
referred  to  In  the  complaint  "unless  a  court 
of  equity  shall  interfere  to  prevent  same." 
Consistently  with  that  as  we  understand  it 
counsel  conceded  on  the  argument  tliat  un- 
less the  equitable  remedy  Invoked  when  the 
action  was  commenced  was  necessary  to 
plaintiff's  protection,  it  was  improperly  in- 
voked. 

Obviously,  the  mere  act  of  the  appellant 
should  it  approve  the  report  of  its  committee 
as  to  making  the  change  in  text  books  rec- 
ommended would  not  injure  respondent 
The  injury  would  come  to  him,  if  at  all, 
when  the  determination  of  the  board  should 
be  enforced  by  denying  to  his  children  the 
benefit  of  the  public  schools  unless  he  com- 
piled with  the  new  regulation  and  he  could 
then,  as  It  seems,  by  a  plain  legal  action  of 
mandamus  redress  the  wrong,  fully,  by  corn- 
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pelllns  recognition  of  the  right  of  bis  cbiU 
dren  to  such  benefits  regardless  of  sncb  regu- 
lation, as  was  done  In  State  ex  rel.  Adams  v. 
Burdge,  95  Wis.  390,  70  N.  W.  347,  37  U  B. 
A.  157,  60  Am.  St  Rep.  123.  Tbere  tbe  re- 
lator's children  had  been  denied  school  priT> 
lieges  except  upon  condition  of  tbelr  sub- 
mitting to  a  regulation  of  the  state  board 
of  health  requiring  applicants  for  such  priv- 
ileges to  present  certificates  of  vaccination. 
The  same  principle  was  applied  In  State  ex 
reL  Howe  v.  Board  of  Education  of  the  City 
of  Fond  du  Lac,  63  Wis.  234,  23  N.  W.  102, 
53  Am.  Rep.  282,  and  State  ex  rel.  Smith  v. 
Board  of  Education  of  the  City  of  Eau 
aalre,  96  Wis.  95,  71  N.  W.  123.  In  the 
former  the  court  held  as  a  general  principle, 
as  stated  In  the  syllabus : 

"The  parent  of  a  child  wrongfully  suspend- 
ed from  a  public  school  may  proceed  direct- 
ly, by  mandamus,  against  the  board  of  edu- 
cation which  has  the  power  and  whose  duty 
it  Is  to  reinstate  the  child." 

In  tbe  latter  tbe  wrongful  exaction  of  a 
tuition  fee  by  tbe  teacber  and  principal  of 
tbe  school  as  a  condition  of  allowing  a  pu- 
pil to  remain  In  school,  was  remedied  by  a 
mandamus  action.  The  following  cases  from 
other  jurisdictions  are  to  the  same  effect: 
State  ex  reL  Flowers  v.  Board  of  Education, 
35  Ohio  St  368;  State  ex  rel.  'Roberts  t. 
School  Directors  of  Springfield,  74  Mo.  21; 
Smith  y.  Directors  of  tbe  Independent  School 
District  of  Keokuk,  40  Iowa,  518 ;  Dovey.  Inde- 
pendent School  District  of  Kecdcuk,  41  Iowa, 
688 ;  People  v.  Board  of  Education  of  Detroit, 
18  Mich.  400 ;  Ward  v.  Flood,  48  Cal.  86,  17 
Am.  Rep,  405.  State  ex  rel.  Flowers  y. 
Board  of  Education  of  the  City  of  Columbus, 
supra,  seems  to  be  directly  in  point  on  the 
facts  and  principle  Involved  as  well.  There 
had  been  an  Illegal  change  In  text  books  de- 
termined upon  and  put  in  execution.  The 
procedure  leading  up  thereto  was  very  much 
tbe  same  as  that  detailed  in  the  complaint 
In  this  case.  A  mandamus  action  was  there- 
upon commenced  compelling  the  board  of 
education  and  the  superintendent  of  schools 
to  allow  tbe  relator's  child  and  all  other 
pupils  in  the  school  to  use  tbe  text  books 
claimed  to  have  been  Illegally  discarded. 
Tbe  question  of  whether  tbe  relator  Invoked 
the  proper  remedy  was  specially  considered 
and  decided  in  the  affirmative,  tbe  court, 
speaking  by  Ollmore,  C.  J.,  saying: 

"Tbe  relator  was  a  resident  tax-payer  of 
tbe  city  of  Columbus,  and  of  tbe  school  dis- 
trict, and  was  also  tbe  father  of  a  child 
who  was  of  school  age;  wbo  was  attending 
school  in  tbe  dty,  and  for  whose  use,  in 
school,  he  had  purchased  and  paid  for  Har- 
per's geographies  *  *  * .  He  had,  there- 
fore, a  pecuniary,  and  also  a  parental  in- 
terest in  having  the  public  schools  of  tbe 
district  controlled  and  conducted  in  the  man- 
ner prescribed  by  the  statute;  and  these 
interests  are  sufiiclent  to  enable  him  to  main- 
tain this  proceeding." 


Tbe  same  remedy  was  resorted  to,  to  re- 
Instate  a  pupil  excluded  from  the  schools  on 
tbe  ground  of  color,  the  superintendent  of 
schools  being  proceeded  against,  in  Ward  v. 
Flood,  supra;  and  In  Smith  v.  Directors  of 
the  Independent  School  District  of  Keokuk, 
supra,  the  same  remedy  was  used  for  a  like 
purpose.  See,  also,  Merrill  on  Mandamus,  I 
115,  and  High's  Extraordinary  Legal  Reme- 
dies  (3d  Ed.)   I  832. 

An  examination  of  the  authorities  referred 
to  show  very  clearly  that  in  all  cases  where 
a  child  wbo  Is  entitled  to  attend  the  public 
schools  is  Illegally  excluded  therefrom  upon 
any  ground,  or  who  has  been  received  into 
such  schools  and  Is  nevertheless  Illegally  de- 
prived of  his  rights  therein,  the  parent  or 
guardian  of  such  child  is  clearly  entitled  to 
the  legal  remedy  by  mandamus  to  redress 
tbe  wrong. 

It  follows  from  the  foregoing  that,— admit- 
ting all  the  allegations  in  tbe<  complaint  to 
be  true  as  regards  want  of  authority  of  the 
defendants  to  do  the  alleged  threatened  act; 
that  such  want  of  authority  grows  out  of 
chapter  273,  p.  403,  Laws  of  1906,  being  un- 
constitutional and  that  unless  restrained  by 
the  court  they  will  adopt  the  report  of  tbe 
committee  as  to  changing  text  bo<As  and  put 
their  determination  In  force, — instead  of  re- 
spondent and  tliose  similarly  situated  being, 
as  alleged,  helpless  to  redress  tbe  wrong  done 
to  them,  the  legal  remedy  by  mandamus  will 
be  available  for  that  purpose;  will  afFord 
a  safe,  speedy  and  efficient  remedy  and  the 
use  of  it  under  tbe  circumstances  will  be  in 
accordance  with  the  uniform  practice  of  this 
and  courts  generally. 

So  we  have  presented  tbe  question  of 
whether.  In  case  of  a  mere  threatened  act  of 
a  public  nature  which  in  case  it  should  oc- 
cur would  Injuriously  affect  tax-payers  and 
citizens  of  tbe  municipality,  but  not  irrep- 
arably, because  of  a  plain  legal,  speedy  and 
adequate  remedy  to  redress  the  wrong,  the  ju- 
risdiction of  equity  should  be  usable  to  pre- 
vent the  threat  from  being  carried  out  It 
seems  that  the  decision  must  be  in  tbe  nega- 
tive and  that  the  question  is  thus  ruled  by 
several  decisions  of  this  court,  particularly 
Judd  v.  Town  of  Fox  Lake,  28  Wis.  583; 
Gllkey  v.  City  of  Merrill,  67  Wis.  459,  30 
N.  W.  733.  and  Sage  v.  Town  of  Fifleld,  68 
Wis.  546,  32  N.  W.  629.  In  the  first  case 
cited,  after  stating  tbe  facts  alleged  show- 
ing tbe  claim  of  the  plaintiff  to  be  that  there 
was  merely  an  Injury  threatened,  which, 
should  it  occur,  would  be  remediable,  tbe 
court  said: 

"The  complaint  presents,  therefore,  tbe 
naked  question,  whether  under  such  circum- 
stances the  aid  of  equity  can  be  success- 
fully Invoked  to  declare  In  advance  that  cer- 
tain acts  of  public  officers,  proposed  or 
threatened  in  the  future  to  be  done,  will, 
if  performed,  be  illegal  and  void.  We  ere 
clearly  of  tbe  opinion  that  It  cannot" 

In  the  last  case  cited,  which  was  a  tax- 
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payer's  action  to  restrain  a  threatened  ln> 
Jnry,  the  conrt,  speaking  by  Justice  Taylor, 
said: 

"If  the  authorities  of  the  municipality 
fraudulently  squander  Its  property  and  as- 
sets, the  tax-payer  Is  Irreparably  Injured,  be- 
cause It  necessitates  the  collection  of  greater 
taxes  to  pay  the  legitimate  charges  against 
the  municipality ;  and  unless,  therefore,  the 
tax-payer  can  restrain  the  unlawful  and 
fraudulent  disposition  of  such  property  of 
the  municipality,  he  Is  entirely  remediless. 
None  of  the  cases  In  this  court,  since  the 
case  of  Judd  v.  Fox  Lake,  are  In  conflict 
with  the  decision  In  that  case.  The  rule 
there  laid  down  was  approved  and  acted  up- 
on In  the  case  of  Gilkey  v.  Merrill,  67  Wis. 
459,  80  N.  W.  733.  We  think  that  the  circuit 
court  should  have  dissolved  the  injunction 
on  the  ground  that  the  complaint  did  not 
state  facta  sufhclent  to  constitute  an  equi- 
table cause  of  action." 

From  what  has  been  said  we  feel  bound 
to  hold  that  the  complaint  falls  to  state  any 
cause  of  action.  If  any  action  could  be 
brought  in  equity  at  all  It  could  not  properly 
be  commenced  because  of  a  mere  threatened 
Illegal  act,  which.  If  It  were  to  occur,  would 
be  readily  remediable.  This  renders  It  un- 
necessary to  examine  the  constitutional  ques- 
tion BO  ably  presented  by  counsel  for  re- 
spondent. 

The  order  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  vacate  the  tem- 
porary Injnnctional  order. 


GERMANIA  NAT.  BANK  OF  MILWAUKEE 

T.   MARINER  et   al. 
(Supreme  Conrt  of  Wisconsin.    Nov.  7,  1906.) 

BlIXS    AND    NOTSS  — CkjNSTBUCTION  — SlQNA- 
TOBE   IN    REPKEaENTATIVB    CArACITY. 

Ne^tinble  Instrument  Law  (Laws  1899, 
p.  694,  c.  356)  i  1675-20,  provides  that,  where  a 
person  adds  to  his  signature  words  Indicating 
that  he  signs  for  or  on  behalf  of  a  principal 
or  in  a  representative  capacity,  ho  is  not  liable 
on  the  instrument,  if  he  was  duly  authorized. 
Section  1675-17  (page  603)  provides  that,  where 
a  signature  is  "so  placed"  on  an  instrument 
that  it  is  not  clear  in  what  capacity  the  per- 
son makine  the  same  intended  to  sign,  he  Is  to 
be  deemed  an  indorser,  and  section  1677-3 
(page  712)  provides  that  a  person  placing  his 
signature  on  an  instrument,  otherwise  than 
as  maker,  drawer,  or  acceptor,  is  deemed  to  be 
an  indorser,  unless  he  clearly  indicates  by  ap 
propriate  words  his  intention  to  be  bound  in 
some  other  capacity.  A  note  read:  "Four 
months  after  date  the  Northwestern  Straw 
Works  promise  to  pay  *  *  * ,"  and  was 
signed  "The  Northwestern  Straw  Works,  B.  R. 
S.,  Treas.  .1.  W.  M."  In  an  action  on  the  note 
brought  against  the  corporation  and  M.,  by  one 
who  took  the  note  from  the  payee  in  due  course 
and  for  value,  and  with  no  information  as  to 
the  capacity  in  which  M.  signed,  further  than 
that  affordeil  by  the  note  Itself,  it  appeared  that 
the  note  was  given  for  a  loan  to  the  corpora- 
tion, that  S.  was  the  treasurer  and  M.  was  the 
secretary  of  the  corporation,  anii  that  it  was 
not  intended  to  bind  the,  officers  individually. 
Held,  that  M.  was  not  personally  li.ible. 

[Ed.   Note.— For  cases   in   point,   see   voL   7, 
Cent.  Dig.  Bills  and  Notes,  tt  260-267.] 


Appeal  from  Circuit  CJourt,  Milwaukee 
Ctounty;  Orren  T.  Williams,  Judge. 

Action  by  the  Oermanla  National  Bank  of 
Milwaukee  against  John  W.  Mariner  and  an- 
other. From  a  Judgment  In  favor  of  plain- 
tlfT,  defendant  Mariner  appeals.  Reversed 
and  remanded,  with  instructions  to  dismiss 
the  complaint. 

Van  Dyke  &  Van  Dyke,  for  appellant 
Austin,  Fehr  &  Gehrz,  for  respondent. 

WINSLOW,  J.  The  plaintiff  sued  the  ap- 
pellant and  the  Northwestern  Straw  Works 
as  makers  of  the  following  promissory  note: 

"Milwaukee,  January  6,  1905. 
"Four  months  after  date  the  Northwestern 
Straw  Works  promise  to  pay  to  the  order  of 
F.  O.  Blgelow  ($20,000)  Twenty  Thousand 
Dollars  at  the  First  National  Banlc,  Milwau- 
kee. Value  received. 

"The  Northwestern  Straw  Works, 

"E.  R.  Stillman,  Treas. 
"John  W.  Mariner." 

The  defendants  answered  Jointly,  alleging 
that  the  note  was  the  note  of  the  Northwest- 
ern Straw  Works  (a  corporation)  alone,  and 
was  signed. by  Mariner  as  secretary  of  the 
corporation  and  not  In  his  Individual  capac- 
ity. The  case  was  tried  without  a  Jury,  and 
the  evidence  showed  without  dispute  that 
the  plaintiff  purchased  the  note  from  the 
payee  In  due  course  and  for  value  before 
due;  that  It  represented  a  loan  made  to  the 
corporation  defendant  alone;  that  the  by- 
laws of  the  corix>ratlon  required  Its  notes  to 
be  signed  by  two  officers,  either  the  president 
or  treasurer  and  the  secretary;  that  Mr.  Still- 
man  was  the  treasurer  of  the  corporation 
and  Mr.  Mariner  the  secretary;  that  Mr. 
Mariner  signed  his  name  thereto  simply  for 
the  purpose  of  making  It  the  note  of  the 
corporation,  and  not  intending  to  bind  him- 
self, but  neglected  to  add  the  word  "Secre- 
tary" to  his  name;  that  the  plaintiff  had  no 
information  as  to  the  capacity  In  which  Mar- 
iner signed  the  note,  further  than  that  af- 
forded by  the  note  Itself;  and  that  the  de- 
fendant corporation  went  Into  bankruptcy 
after  the  maturity  of  the  note  and  made  a 
composition  with  its  creditors  under  which 
there  was  paid  to  the  plaintiff  on  the  note 
$4,020.  There  was  no  proof  that  the  cor- 
poration had  ever  held  out  to  the  plaintiff  or 
the  public  that  Mr.  Stillman  or  any  single 
officer  had  authority  to  execute  notes  for  It 
Upon  these  facts  the  court  upon  motion,  or- 
dered the  complaint  amended  so  as  to  charge 
Mr.  Mariner  as  Indorser,  found  him  liable  as 
such,  and  entered  Judgment  against  him  for 
the  balance  due  upon  the  note,  from  which 
Judgment  Mariner  appeals. 

The  question  as  to  the  liability  of  Mariner 
under  the  facts  stated  Is  certainly  not  free 
from  difficulty.  The  general  rule  Is  well  sup- 
ported that  when  It  clearly  appears,  either  In 
the  body  of  the  note  or  by  appropriate  words 
added  to  the  signatures  themselves,  that  a 
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corporation  Is  the  part7  making  the  promise, 
there. is  no  Individual  liability  on  the  part 
of  the  signers.  1  Randolph  on  Com.  Paper 
(2d  Ed.)  {  ISS.  In  an  early  case  in  this 
.state,  however  (Dennlson  t.  Austin,  16  Wis. 
334),  this  principle  was,  in  effect,  modified, 
as  it  is  modified  In  some  other  Jurisdictions, 
by  a  proviso  to  the  effect  that,  if  the  signers 
in  fact  had  no  anthority  to  bind  the  corpora- 
tion, they  bind  themselves  individually.  The 
negotiable  Instmment  law  (chapter  356,  p. 
682,  Laws  of  1899)  recognizes  both  the  gen- 
eral principle  and  the  proviso,  in  section 
1675-20  (page  694),  in  these  words:  "Where 
the  instrument  contains  or  a  person  adds  to 
his  signature  words  indicating  that  he  signs 
for  or  on  behalf  of  a  principal,  or  In  a  repre- 
sentative capacity,  he  Is  not  liable  on  the  In- 
strument, if  he  was  duly  antborized."  As  It 
appears  without  dispute  in  the  present  case 
that  the  signers  of  the  note  were  authorized 
to  execute  it  on  behalf  of  the  corporation,  the 
proviso  need  not  be  considered.  In  the  pres- 
ent case  the  body  of  the  note  declares  that 
the  "Northwestern  Straw  Works"  (presum- 
ably a  corporation)  is  the  promisor.  It  does 
not  say  "I"  or  "we"  promise  to  pay,  but 
specifically  names  a  corporation  as  the  prom- 
isor. Hence,  so  far  as  Mr.  Stlllman  is  con- 
cerned, the  note  itself  makes  it  clear  that 
be  signed  only  on  behalf  of  tbe  corporation. 
Parol  evidence  would  not  be  admissible  to 
show  that  he  signed  as  a  Joint  maker.  Llet>- 
Bcher  V.  Kraus,  74  Wis.  387,  43  N,  W.  166, 
5  Lu  R.  A.  496,  17  Am.  St  Rep.  171.  The 
same  claim  is  forcibly  made  as  to  the  signa- 
ture of  the  defendant  Mariner,  and  It  is  not 
without  authority  to  support  it  Shaver  v. 
Ocean  Mining  Company,  21  Cai.  46. 

We  are  not  Inclined,  however,  to  rest  tbe 
case  upon  any  doubtful  proposition.  Grant- 
ing that  the  section  does  not  apply  as  to  the 
signature  of  Mr.  Mariner,  we  think  it  would 
be  conceded  that  upon  its  face  it  is  ambiguous 
so  far  as  Mr.  Mariner  is  concerned.  The  in- 
stmment says  that  the  "Northwestern  Straw 
Works"  promises  to  pay.  The  signature  of 
Mariner  is  the  bare  signature  of  an  individ- 
ual. This  Is  certainly  not  usual,  and  should 
arrest  the  attention  of  any  one  dealing  with 
It  at  once.  People  do  not  ordinarily  sign 
contracts  purporting  on  their  face  to  be  con- 
tracts of  others.  If  they  do,  the  fact  Itself 
suggests  at  once  a  doubt  as  to  what  they 
mean  \)y  it  In  other  words,  the  instrument 
becomes,  as  to  such  signatures,,  ambiguous. 
The  negotiable  instrument  law,  before  refer- 
red to,  contains  several  provisions  with  refer- 
ence to  tbe  construction  of  negotiable  instru- 
ments bearing  the  signatures  of  persons  who 
have  not  made  their  Intentions  clear,  and 
these  must  be  considered.  Subdivision  6,  { 
1675-17,  p.  603,  provides  that  "where  a  signa- 
ture is  so  placed  on  an  instrument  that  it  is 
not  clear  in  what  capacity  the  person  making 
the  same  intended  to  sign,  he  Is  to  be  deoned 
an  indorse."    This  provision,  by  Its  very 


terms,  applies  only  to  a  case  of  doubt  arising 
out  of  the  location  of  the  signature  upon  the 
instrument  Names  are  sometimes  placed  at 
the  side,  on  the  end,  or  across  the  face  of 
the  Instrument  and  thus  a  doubt  arises  as 
to  whether  the  signer  Intended  to  be  bound 
as  a  maker  or  an  indorser,  or  perhaps  as  a 
guarantor,  and  to  solve  these  doubts  the  sec- 
tion in  question  was  evidently  framed.  It 
was  to  settle  a  doubt  fairly  arising  from  the 
ambiguous  location  of  the  name,  and  applies 
to  no  other.  In  the  present  case  there  Is 
no  doubt  of  this  nature.  Tbe  signature  of 
Mr.  Mariner  Is  placed  in  the  usual  and  prop- 
er, in  fact  the  only  proper,  place  for  a  maker. 
The  doubt  arising  is  not  a  doubt  whether 
be  intended  to  sign  as  maker,  indorser,  or 
guarantor,  for  it  Is  clear  from  the  location  of 
tbe  name  that  he  did  not  intend  to  sign  as 
indorser  or  guarantor,  but  simply  a  doubt 
whether  he  intended  to  sign  in  an  individual 
or  In  a  representative  capacity  as  maker.  To 
say  that  where  it  conclusively  appears  from 
the  instrument  that  the  signer  intended  to 
sign  as  a  maker,  the  statute  Is  Intended  to 
make  him  an  Indorser,  would  be  little  short 
of  ridiculous.  The  statute  was  passed  to 
meet  a  case  where  it  Is  doubtful  from  tbe 
Instrument  whether  a  man  Intended  to  be- 
come an  indorser,  not  to  make  an  Indorser 
out  of  a  person  who,  without  doubt  Intended 
to  sign  as  maker,  either  Individually  or  as 
representative  of  another.  We  have  no  doubt, 
therefore,  that  this  section  has  no  application 
to  the  present  case. 

Sections  1677-3  and  1677-4,  p.  712,  are  also 
referred  to  as  having  some  bearing  on  the 
question.  Section  1677-3  provides  that  "a 
person  placing  his  signature  upon  an  instru- 
ment otherwise  than  as  maker,  drawer  or  ac- 
ceptor, is  deemed  to  be  an  indorser,  unless 
be  clearly  indicates  by  appropriate  words 
bis  Intention  to  be  bound  in  some  other  capac- 
ity." Section  1677-4  provides  that  "where  a 
person  not  otherwise  a  party  to  an  Instru- 
ment places  thereon  his  signature  in  blank 
before  delivery,  he  Is  liable  as  an  Indorser  In 
accordance  with  the  following  rules,"  etc.  As 
to  the  last-named  section.  It  is  manifest  that 
it  has  no  application,  because  Mr.  Mariner 
did  not  place  his  signature  upon  the  note  in 
blank.  Tbe  first-named  section  is  equally  In- 
applicable, because  it  is  certain,  from  the  In- 
strument Itself,  that  he  placed  his  signature 
thereon  as  maker,  either  individually  or  in  a 
representative  capacity;  hence  the  contingen- 
cy named  in  the  section  has  not  arisen.  It 
seems  entirely  clear  from  tbe  language  of 
these  two  sections,  and  from  the  notes  there- 
to, that  they  were  intended  to  lay  down  In 
statutory  form  the  propositions  already  de- 
cided by  this  court  in  Cady  v.  Shepard,  12 
Wis.  *68»,  and  King  v.  Ritchie,  18  Wis.  •554, 
and  other  cases  following  them.  There  are 
no  other  sections  of  the  negotiable  instrument 
law  which  can  be  reasonably  claimed  to  have 
any  material  bearing  on  the  question  now  un- 
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der  consideration,  and  tt  mnst  therefore  be 
determined  npon  general  principles  of  the 
common  law. 

It  is  elementary  that,  in  case  a  written 
contract  is  ambiguous  In  Its  terms,  parol 
proof  of  the  facts  and  circumstances  nnder 
which  it  was  executed  may  be  Introduced  to 
aid  in  its  construction.  This  rule  applies 
to  commercial  paper,  even  in  the  hands  of 
third  persons,  because,  where  the  ambiguity 
is  apparent  to  a  reasonably  prudent  man  on 
the  face  of  the  paper,  he  Is  necessarily  put 
npon  inquiry.  Mechem  on  Agency,  S  443; 
Hood  T.  Hallenbeck,  7  Hun,  362;  10  Cyc. 
p.  1051 ;  4  Thompson  on  Corporations,  {  6141. 
The  parol  evidence  in  the  present  case  showed 
without  dispute  that  Mr.  Mariner's  signature 
was  attached  simply  in  his  representative 
capacity  and  as  agent  of  the  corporation. 
There  being  a  plain  ambiguity  in  this  respect 
appearing  on  the  face  of  the  note,'  the  evi- 
dence was  properly  received,  and  the  judg- 
ment against  Mariner  Individually  was  er- 
roneously rendered. 

Judgment  reversed,  and  action  remanded, 
with  directions  to  dismiss  the  complaint. 


DAVIDOR  v.  BRADFORD. 
(Supreme  Oourt  of  Wisconsin.    Nov.  7,  1906.) 

1.  Damaobs  — CoRTBAOT— Bbeaoh— Durr  to 
Minimize. 

Plaintiff  indnced  defendant  to  give  bis  notes 
to  a  mining  company  for  20,000  shares  of  its 
stock  at  8%  cents  a  share  on  plaiutiflTs  promise 
that  he  could  and  would  immediately  sell  such 
stock  In  smaller  lota  at  30  cents  and  35  cents 
a  share;  but,  after  defendant  purchased  the 
stock,  plaintiff  refused  to  perform,  or  to  pay 
hii  note  to  defendant  for  one-half  of  the  amount. 
Held,  that  on  plaintiff's  breach  of  contract  it 
was  defendant's  duty  to  minimize  the  damages, 
and  that  he  therefore  properly  procured  a  sur- 
render of  half  of  the  stock  at  the  price  paid 
therefor  in  consideration  of  a  release  of  one- 
half  of  his  obligation  to  the  mining  company. 

[Ed.  Note.— For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damages,  M  128-132.] 

2.  JoiwT  Adventdres— RiaiiTS  of  Pabtibs— 
Salk  or  Pbopebtt. 

Where  plaintiff  and  defendant  pnrchased 
mining  stock  for  resale  on  their  joint  account, 
plaintiff  was  entitled  to  use  his  best  judgment 
to  promote  the  welfare  of  the  joint  enterprise 
by  disposing  of  the  property  to  the  best  advant- 
age possible  and  paying  what  wa^  unavoidable 
to  prevent  further  loss. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Joint  Adventures,  \i  3,  4.] 

8.    OOHTBACTS— TEBMINATION— BBEAOH. 

Where,  prior  to  the  expiration  of  the  full 
time  within  which  plaintiff  had  agreed  to  per- 
form  his  part  of  a  contract  for  the  purchase 
and  sale  of  mining  stock,  he  refuHed  to  per- 
form either  by  marketing  the  stock  or  paying 
his  share  of  the  price,  his  act  constituted  such 
an  anticipatory  breach  as  authorized  defendant 
to  treat  the  contract  as  at  an  end. 

[EkL  Note.— For  cases  in  ooint,  see  vol.  11, 
Cent.  Dig.  Contracts,  U  12TO-12S0,  1411.] 

4.  Joint  Advedvubes—Contbact— Breach— 
Damages. 

Where  plaintiff  induced  defendant  to  pur- 
chase for  their  joint  account  a  block  of  mining 
stock,  plaintiff  agreeing  to  pay  one-half  of  the 


cost  and  sell  the  stock  at  an  advance  for  their 
joint  interest,  and  thereafter  refused  either  to 
sell  the  stock  or  pay  his  share  of  the  price,  de- 
fendant had  a  cause  of  action  for  damages 
caused  by  plaintiff's  breach  of  his  agreement, 
and  also  an  action  for  contribution  from  plain- 
tiff of  one-half  of  the  expense  necessarily  in- 
curred in  the  joint  enterprise. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Joint  Adventures,  §}  3-7.] 

S,  Oanoxixatjor  or  Instbttuents^Defekses 
—CouNTEBCLAiu— Scope  or  Rkuet. 

Where  plaintiff  sued  in  equity  for  the  can- 
cellation of  a  note  given  for  plaintiff's  share 
of  certain  mining  stock  purchsaed  by  plaintiff 
and  defendant  on  joint  account,  and  the  com- 
plaint contained  an  offer  to  pay  such  sum  as 
defendant  was  entitled  to  recover  from  plaintiff, 
and  defendant's  answer  set  up  facts  showing 
a  breach  of  contract  by  plaintiff  and  expenses 
incurred  by  defendant  in  the  enteiprise  both  by 
way  of  defense  and  counterclaim,  a  decree 
awarding  defendant  one-half  of  the  expense  in- 
curred by  him  In  the  enterprise  was  properly 
within  the  equitable  jurisdicnon  of  the  court. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Cancellation  of  Instruments,  H  119- 
125.] 

Appeal  from  Circuit  Court,  MUwaake« 
Coimty;  E.  Ray  Stevens,  Judge. 

Action  by  Samuel  V.  Davldor  against  B.  B. 
Bradford.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Plaintiff,  being  solicitor  for  the  sale  of 
stock  of  a  certain  mining  company,  ap- 
proached defendant  and  represented  to  him 
that  a  block  of  20,000  shares  of  stock  could 
be  obtained  at  price  of  8%  cents  per  share, 
and  that  he,  the  plaintiff,  could  promptly 
dispose  of  said  stock  In  smaller  lots  at  30 
or  35  cents  per  share,  and  proposed  that  the 
two  jointly  purchase  such  block  of  20,000 
shares,  defendant  to  give  his  notes  to  the 
company  for  $1,760  therefor,  and  the  plain- 
tiff to  give  his  note  to  the  defendant  for 
half,  viz.,  1875,  and  agreed  that  the  plaintiff 
should  at  once  devote  his  time  to  selling  said 
stock,  and  would  realize  proceeds  therefrom 
to  pay  all  of  said  notes  before  they  were 
due.  Such  agreement  was  entered  Into  and 
the  respectlTe  notes  given,  but  plaintiff  made 
no  effort  to  sell  stock  or  pay  his  note  to  the 
defendant,  and  when  defendant's  notes  to  the 
company  became  due  he  was  unable  to  pay 
them  and  plaintiff  refused  to  pay  his  note 
and  notified  the  defendant  that  he  would 
not  carry  out  his  part  of  the  agreement 
either  In  that  respect  or  by  selling  the  stock, 
whereupon  the  defendant  secured  an  adjust- 
ment with  the  company  whereby  he  sur- 
rendered one-half  of  bis  stock  subscription 
and  received  back  one  of  his  notes,  but  was 
obliged  to  pay  one  note  of  $875  and  received 
a  certificate  of  10,000  shares  of  stock.  Said 
stock  was  at  the  time  unsalable,  and,  as 
the  court  found,  such  settlement  was  for 
the  best  Interest  of  the  joint  enterprise  to 
relieve  them  from  further  loss  and  was  mads 
necessary  by  failure  of  the  plaintiff  to  per- 
form his  part  of  the  agreement  Some  time 
thereafter  plaintiff  commenced  this  suit  to 
procure  a  cancellation  of  tals  note,  then  over- 
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due  and  in  tbe  hands  of  the  defendant, 
praying  that  It  be  adjudged  void  and  be  de- 
Urered  np  and  the  defendant  restrained  from 
attempting  to  transfer  or  collect  It,  and  for 
general  relief ;  offering  to  pay  any  smn  which 
might  be  found  to  be  actually  due  from 
plaintiff  to  the  defendant  Defendant  an- 
swered, setting  up  substantially  the  forego- 
ing facts,  and,  by  way  of  counterclaim,  pray- 
ed recovery  from  the  plaintiff  of  the  whole 
sum  he  had  been  obliged  to  pay  to  the  com- 
pany by  reason  of  plaintiff's  misrepresenta- 
tions and  failure  to  carry  out  his  contract 
Upon  the  trial,  all  claims  in  tort  were  aban- 
doned and  recovery  according  to  contract 
rights  was  insisted  on.  The  court  made 
findings  substantially  in  accord  with  the  fore- 
going statement  and  rendered  Judgment  that 
the  plaintiff  pay  defendant  one  half  of  $875 
paid  by  the  latter,  to-wlt,  $437.60,  and  that 
the  plaintiff's  note  be  canceled  as  an  obliga- 
tion against  him,  and  that  the  defendant  hold 
the  10,000  shares  of  stock  for  the  Joint 
benefit  of  plaintiff  and  defendant,  to  be 
delivered  to  purchasers  when  sold  and  the 
proceeds  retained  by  the  defendant  and  ap- 
plied to  the  repayment  of  the  sum  which  he 
bad  paid  for  the  stock,  or,  upon  payment  of 
the  Judgment,  one-half  thereof  to  be  de- 
livered to  the  plaintiff,  from  which  Judg- 
ment the  plaintiff  appeals. 

William  Kaumhelmer  and  C.  H.  Hamilton, 
for  appellant.  Kanneberg  &  Cochems  and 
Barry  M.  Sllber,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  We 
have  DO  difficulty  in  finding  support  for  the 
findings  of  the  trial  court  If  not  always  in 
direct  words  of  any  witness,  at  least  in 
the  inferences  reasonably  deduclble  from  the 
facts  and  situation  shown:  especially  in 
view  of  the  fact  that  the  plaintiff's  veracity 
stands  impeached  both  by  undisputed  proof 
of  reputation  and  by  Intrinsic  evasions  and 
self-contradiction.  The  situation  presented, 
then.  Is  a  Joint  enterprise  rendered  hopeless 
of  profit  by  plaintiff's  failure  and  refusal 
to  perform  his  agreed  duty  therein.  There- 
by defendant  was  laden  with  a  quantity  of 
unsninhie  mining  stock  and  confronted  with 
the  liability  to  pay  $1,750  which  could  be 
considered  only  as.  loss.  At  this  point  ei- 
ther or  both  of  two  rules  of  law  became  ap- 
plicable. The  contract  being  breached  in 
a  respect  rendering  its  accomplishment  im- 
possible, defendant  had  the  right,  nay  owed 
a  duty,  to  exercise  due  diligence  to  minimize 
his  damages.  Also,  as  one  engaged  In  a 
Joint  enterprise.  In  effect  a  partnership,  he 
was  entitled  to  use  his  best  Judgment  and 
efforts  to  promote  the  welfare  of  that  Joint 
enterprise  by  disposing  of  the  property  there- 
of to  the  best  advantage  possible,  and  pay- 
ing what  was  unavoidable  to  prevent  further 
loss.  Bradley  v.  Denton,  3  Wis.  557;  Hill 
y.  Palmer,  56  Wis.  123,  14  N.  W.  20,  43  Am. 
Rep.  708;  Ward  v.  Am.  H.  P.  Co.,  119  Wis. 
12,  25,  96  N.  W.  388;  Kelley,  Maus  &  Co.  r. 
109  N.W.-87 


La  Crosse  Carriage  Co..  120  Wis.  84,  97  N. 
W.  674, 102  Am.  St  Bep.  971 ;  Bates  t.  Lane, 
62  Mich.  132,  28  N.  W.  768;  Lee's  Ex'x  v. 
Dolan's  Adm'x,  39  K.  J.  Bq.  193.  Bven  if 
the  full  time  for  plaintiff  to  perform  bis 
part  of  the  contract  bad  not  expired,  bis 
deliberate  declaration  that  he  would  not  per- 
form, either  by  marketing  the  mining  stock 
or  paying  his  half  of  the  price,  constituted 
such  an  anticipatory  breach  as  gave  the  de- 
fendant a  right  to  treat  the  contract  as  term- 
inated, and  to  take  measures  accordingly. 
Kelley,  Maus  &  Co.  v.  La  Crosse  Carriage 
Co.,  supra;  Merrldc  ▼.  N.  Ins.  Co.,  124  Wis. 
221,  102  N.  W.  693;  Woodman  ▼.  B.  G.  Oo., 
125  Wis.  489,  103  N.  W.  236.  104  N.  W. 
920;  Roehm  v.  Horst,  178  U.  S.  1,  20  Sup. 
Ct  780,  44  L.  Ed.  953.  The  findings  fully 
establish  that  the  surrender  of  half  of  the 
mining  stock  at  cost  price  was  beneficial, 
and  beyond  any  price  obtainable  by  him 
otherwise;  hence  It  is  not  open  to  criticism, 
whether  viewed  as  an  attempt  to  minimize 
damages  or  an  act  by  one  partner  in  protect- 
ing the  Joint  property  and  interests.  From 
the  above-stated  situation  there  doubtless 
resulted  to  defendant  a  cause  of  action  for 
damages  by  reason  of  plaintiff's  breach  of 
his  agreement  and  also  a  right  of  action  for 
contribution  from  plaintiff  of  one-half  of 
the  expense  necessarily  Incurred  In  the  Joint 
enterprise.  Hill  v.  Palmer,  supra.  The 
adoption  of  the  latter  alternative  by  the 
court  Is  favorable  to  plaintiff,  for  the  evl- 
Cenoe  is  clear  that  the  profits  which  would 
have  resulted  to  defendant  from  perform- 
ance of  plaintiff's  agreement  to  sell  the  stock 
at  30  or  35  cents  per  share,  and  which  de- 
fendant has  lost  by  the  breach,  would  have 
far  exceeded  the  present  recovery. 

Some  contention  Is  made  that  defendant 
breached  the  contract  in  that  he  never  pro- 
corct*  the  actual  issue  to  himself  of  a  certif- 
icate for  the  20,000  shares  so  that  plaintiff 
could  have  it  In  his  possession  to  make  sales. 
To  this  there  are  two  very  sufficient  auswer^: 
First,  the  evidence  preponderates  in  favor 
of  the  agreement  that  the  stock  was  to  re- 
main to  the  credit  of  the  defendant  U)>on 
the  company's  books  and  to  be  issued  from 
time  to  time  to  any  customers  the  plaintiff 
found,  in  certificates  for  the  amount  sold 
them ;  and,  secondly,  it  was  the  plaintiff  and 
not  the  defendant  who  was  to  procure  the 
assent  of  the  company  to  the  issue  of  20,000 
shares  of  stock  upon  defendant  giving  his 
notes  for  $1,750.  Hence  there  Is  in  this  no 
obstacle  to  defendant's  recovery.  It  Is  quite 
Immaterial  whether  or  not  the  Judgment  In 
this  case  be  considered  as  rendered  upon, 
and  supported  by,  defendant's  counterclaim, 
whether  that  be  construed  as  an  action  at 
law  for  damages  for  breach  of  contract  or 
a  demand  merely  for  a  contribution  from 
a  partner,  either  in  law  or  equity.  The 
cause  of  action  set  forth  In  the  complaint 
Is  one  In  equity  for  the  cancellation  of 
plaintiff's  note,  accompanied  by  an  offer  of 
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such  sum  u  tbe  defendant  may  be  enti- 
tled to  from  him.  Tbe  answer  sets  up  all 
the  facts,  as  well  by  way  of  defense  as  of 
counterclaim;  bence  tbe  rights  of  the  par- 
ties arising  out  of  tbe  transaction  were  all 
submitted  to  the  equitable  Jurisdiction  of  the 
court,  and  Its  decision  that  plaintiff  should 
pay  to  tbe  defendant  one-half  of  tbe  expense 
Incurred  by  blm  In  this  enterprise  Is  with 
sufficient  propriety,  and  certainly  without 
prejudice  to  tbe  plalntltt,  embodied  In  a 
Judgment  for  tbe  recovery  of  that  sum, 
guarded,  as  that  Judgment  is,  by  full  pro- 
vision for  protection  of  plaintiff  against  all 
further  liability  on  bis  note,  and  for  the 
transfer  to  blm  of  one-half  of  the  10,000 
shares  of  stock  held  by  the  defendant  for 
their  Joint  interest  whenever  plaintiff  shall 
pay. 
Judgment  affirmed. 


CliAWSON  V.  STATE. 
(Supreme  Court  of  Wlacoosin.    Nov.  7,  1906.) 

1.  False  Pbetenbzs— Elements  of  Offense 
— Natubb  of  Pbopebty  Obtained— Stat- 
utes—Oonbtruction. 

Rev.  St.  1898,  {  4423,  punishing  one  ob- 
taining by  false  pretenses  "any  money,  goods, 
wares,  mercbandlse  or  other  property  when 
considered  in  connection  with  section  4972, 
subds.  3,  4,  defining  the  word  "property"  as 
including  real  and  personal  property  and  de- 
fining the  words  "personal  property"  as  includ- 
ing things  in  action  and  evidences  of  debt,  makes 
it  a  criminal  offense  to  ol>tain  by  false  pre- 
tenses a  promissory  note,  notwithstanding  the 
rule  noscitur  a  sociis. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  False  Pretenses,  8  15.] 

2.  Save. 

To  constitute  the  offense  of  obtaining  prop- 
erty by  false  pretenses  there  must  be  an  intent 
to  defraud,  there  must  l>e  an  actual  fraud  com- 
mitted, false  pretenses  must  be  used  for  the 
purpose  of  perpetrating  the  fraud,  and  the 
fraud  must  be  accomplished  by  means  of  the 
false  pretenses  made  use  of  for  that  purpose. 
[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  False  Pretenses,  {  1.] 

3.  Same — Evidence— Sufficiency. 

An  owner  employed  a  broiier  to  procure  a 
buyer  for  a  commission.  The  brolier  procured 
a  customer  ready,  able,  and  willing  to  buy  at 
the  price  fixed  by  the  owner,  who  accepted  the 
buyer  on  the  condition  that  he  pay  the  pur- 
chase money  when  clear  title  was  deposited  with 
a  specified  bank.  The  owner  executed  a  note 
to  the  liraker  for  the  commission.  The  owner 
failed  to  make  out  a  good  title,  though  he 
claimed  that  he  could  have  done  so  had  the 
money  first  been  deposited.  The  owner  received 
a  letter  purporting  to  be  signed  by  the  buyer 
offering  to  complete  tbe  purchase  on  the  terms 
named.  Neither  the  broker  nor  the  owner  had 
been  thereafter  able  to  find  the  buyer,  but  the 
fact  of  his  existence  and  responsibilitv  was 
testified  to  by  two  witnesses,  and  the  presence 
of  such  a  iierson  in  company  with  the  broker 
inspecting  the  property  m  question  was  also 
proved.  Held,  that  the  broker  was  not  guilty 
of  obtaining  the  note  by  means  of  false  pre- 
tenses on  the  theory  that  the  alleged  buyer  was 
a  myth. 


Error  to  Municipal  Court,  Brown  County; 
Nicholas  J.  Monahan,  Judge. 

W.  H.  Clawson  was  convicted  of  obtaining 
propery  by  means  of  false  pretenses,  and  he 
brings  error.    Reversed  and  remanded. 

Information  charginf  tbe  defendant  with 
obtaining  a  promissory  note  by  the  false  rep- 
resentation that  he  had  sold  for  $7,600  for 
the  prosecuting  witness  a  boat  owned  by  the 
latter  to  one  H.  H.  Hayward,  a  man  who  re- 
sided at  Elks  Rapids,  Mich.,  and  was  worth 
$100,000,  the  information  charging  that  the 
statement  that  be  had  so  sold  tbe  boat,  and 
that  H.  H.  Hayward  lived  at  Elks  Rapids, 
Mich.,  was  false,  as  defendant  well  knew. 
Evidence  was  given  that  the  prosecuting  wltr 
ness,  Hagerty,  being  half  owner  of  a  certali) 
boat,  agreed  with  defendant  in  writing  to 
give  him  a  commission  of  $S00  if  be  "makes, 
tbe  sale,  or  is  instrumental  in  making  sale,  of 
tbe  steamer  Belle  at  $7,600."  On  the  follow- 
ing day,  June  19th,  Clawson  produced  a  tele- 
gram  dated  Chicago  and  signed  H.  H.  Hay- 
ward, directing  him  to  close  deal  at  $7,500, 
provided  clear  title  was  made  in  Hayward's 
name  by  Wednesday  and  placed  In  Kellogg 
National  Bank.  On  the  following  day  be 
asked  for  his  commission,  and  Hagerty  in^ 
quired  as  to  who  Hayward  was,  and,  as  he 
testified,  was  Informed  that  he  was  a  man 
living  at  Elks  Rapids,  Mich.,  and  was  worth 
about  $100,000.  Whereupon,  relying  upon 
this  statement,  Hagerty  gave  to  the  defend- 
ant his  promissory  note  payable  to  tbe  lat- 
t«  or  order,  in  30  days,  for  $500,  and  wrote 
on  the  foot  of  It  below  his  signature,  the  fol- 
lowing :  "Due  July  20th.  This  note  is  given 
in  accordance  with  agreement  with  Mr.  Claw- 
son." Evidence  was  offered  that  no  such  man 
lived  at  Elks  Rapids,  Mich.  There  was  evi- 
dence tending  to  prove  that  Hagerty  was  in 
some  trouble  with  his  partner  as  to  accounts 
of  tbe  vessel  and  their  respective  Interests, 
and  was  not  able  to  produce  a  good  bill  of 
sale  Wednesday,  tbe  22d  of  June,  as  specified 
In  that  telegram.  There  was  evidence  of  his 
attempting  to  buy  out  bis  partner  at  a  less 
price  and  of  bis  having  commenced  foreclo- 
sure and  asking  Clawson  to  attempt  to  get 
postponement  for  a  few  days,  and  the  latter 
produced  Id  response  thereto  a  telegram 
dated  Chicago,  June  23d,  signed  Hayward,  as 
follows :  "Perfect  title  in  my  name  and  place 
same  in  charge  of  Kellogg  Bank.  Ton  in- 
spect same,  advise  me  by  Friday.  Will  not 
entertain  further  delay."  On  Friday  Hager- 
ty was  still  In  controversy  with  his  partner 
and  did  not  produce  at  the  bank  the  bill  of 
sale,  although  he  testifies  that  If  the  money 
bad  been  there  he  could  have  obtained  it 
Defendant  testified,  with  confirmation  by 
another  witness,  that  at  that  time  be  bad  re- 
ceived and  had  in  his  possession  a  certltied 
check  for  $7,500  from  Hayward,  payable  to 
Kellogg  National  Bank,  which,  under  his  di- 
rections from  Hayward,  he  could  only  delirei: 
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when  satlBfactoTT  conTcyance  was  placed 
with  that  bank,  and,  no  sncb  conveyance  be- 
ing 80  deposited,  be  returned  the  check  to 
Hayward  on  the  following  day.  Hagerty,  on 
July  8th,  received  a  letter  signed  H.  H.  Hay- 
ward,  care  of  Courtland  Hotel,  Chlcfigo,  of- 
fering to  complete  the  purchase  on  the  terms 
named  if  title  were  made  by  August  Ist. 
To  this  Hagerty  replied,  but  the  substance 
of  his  reply  is  not  In  evidence.  Neither  party 
has  since  been  able  to  And  Hayward,  the 
Courtland  Hotel,  where  he  made  his  head- 
quarters in  Chicago,  having  burned  shortly 
after  this  time.  The  fact  of  the  existence 
and  apparent  responsibility  of  H.  H.  Hay- 
ward  was  testified  to  by  two  Chicago  wit- 
nesses, and  the  presence  of  such  a  man  in 
company  with  the  accused  on  the  17th  of 
June  Inspecting  the  boat  in  question  was  also 
proved.  After  motion  to  direct  a  verdict  in 
favor  of  the  defendant,  a  verdict  of  guilty 
was  found  by  the  jury,  and,  after  motion  for 
a  new  trial,  Judgment  and  sentence  were  pro- 
nonnced,  to  which  defendant  sued  out  writ  of 
error. 

M.  E.  DavlB,  for  plaintiff  in  error.  Ei.  M. 
Sturdevant,  Atty.  Oen.,  and  A.  C.  Titus,  Asst. 
Atty.  Gen.,  for  the  State. 

DODGE,  J.  (after  stating  the  facts).  At 
the  very  threshold  of  this  case  we  are  con- 
fronted by  a  very  important  and  doubtful 
question  of  law,  affecting  the  general  scope 
of  this  part  of  the  criminal  law  of  this  state, 
on  which  we  have  received  no  aid  from  coun- 
sel on  either  side,  and  upon  which  the  field 
of  at  least  suggestive  decisions  is  quite 
extended,  and  has  Involved  us  in  much  labor 
and  research.  That  question  is  whether  our 
statute  (section  4423,  Rev.  St  1898)  makes 
criminal  the  obtaining  by  false  pretenses  a 
promissory  note  or  other  evidence  of  indebt- 
edness. Our  statute,  adopted  originally  from 
Massachusetts,  makes  criminal  only  the '  ob- 
taining of  "money,  goods,  wares,  merchandise 
or  other  property."  The  Massachusetts  stat- 
ute was  snbstantlally  an  adoption  of  the 
'Bngllsb  acts  of  80  Geo.  II,  a  24,  and  52  Geo. 
Ill,  c.  64.  Since  the  respective  adoptions  the 
statutes  have  been  modified  both  In  England 
and  Massachusetts  by  an  addition  to  the  list 
of  property  which  might  be  the  subject  of 
th^  crime,  of  apt  words  to  describe  evidences 
of  indebtedness,  and  In  the  overwhelming  ma- 
jority of  other  states  the  statutes  defining  the 
crime  of  false  pretenses  either  nominate  ex- 
pressly "evidence  of  indebtedness"  or  do  not, 
like  oars,  contain  such  a  category  of  tangi- 
ble material  property  as  to  suggest,  by  "nos- 
citnr  a  sociis,"  a  limitation  of  the  final  gen- 
eral words  to  sim'ilarlty  to  such  a  preced- 
ing category.  We  have  been  unable  to  find 
either  in  England  or  in  Massachusetts  a  de- 
cision whether  evidences  of  debt  might  be 
the  subject  of  obtaining  goods  under  false 
pretenses  during  the  period  that  their  stat- 


utes failed  to  cover  them  specifically.  Our 
own  statute  was  first  considered  in  State  v. 
Green,  7  Wis.  677,  wherein  tlie  charge  was 
of  obtaining  a  check,  which,  however,  seems 
to  have  been  cashed,  so  that  the  accused  did 
in  fact  obtain  the  money,  although  that  fact 
seems  not  to  have  been  charged  in  the  indict- 
ment No  question  was  raised  or  considered 
by  the  court  as  to  the  sufficiency  of  this  alle- 
gation to  satisfy  the  clause  of  the  statute,  the 
Indictment  being  held  bad  on  other  grounds. 
The  next  case  was  State  v.  Kube,  20  Wis. 
217,  91  Am.  Dec.  390,  which  was  a  charge  of 
obtaining  "a  package  of  money  containing  the 
sum  of  $60  in  l>ank  bills."  The  court  held, 
not  that  bank  bills  were  included  in  the  ex- 
pression "other  property,"  but  were  described 
by  the  word  "money";  for  the  reason  that 
such  word,  in  reasonable  and  colloquial  use, 
signified  whatever  customarily  passed  current 
as  a  medium  of  exchange  and  commerce  and 
was  not  necessarily  confined  to  coined  metals. 
The  next  case  of  significance  is  State  v. 
Black,  75  Wis.  493,  44  N.  W.  635,  where  the 
ultimate  decision  was  that  the  obtaining  of 
board  and  lodging,  or,  as  the  court  character- 
ized it,  a  mere  credit  was  not  penal  under 
this  section.  But  it  was  there  said :  "We  are 
to  remember  that  It  is  a  criminal  statute  we 
are  construing.  It  should  not  be  so  construed 
as  to  multiply  crimes,  unless  required  by  the 
context  The  word  'property'  Is,  In  many 
cases,  construed  to  include  'things  In  action 
and  evidences  of  debt'  Subds.  3,  4,  {  4972, 
Rev.  St  1808.  But  the  words  'other  property,* 
in  the  statute  quoted,  must,  under  the  famil- 
iar rule,  'noscitur  a  sociis,'  be  limited  to 
such  tangible  classes  of  property  as  are 
therein  previously  enumerated ;  that  is  to 
say,  'money,  goods,  wares,  merchandise,  and 
other  property'  of  that  description."  In 
Bates  V.  State,  124  Wis.  612,  103  N.  W.  251, 
the  holding  was  that  a  charge  of  obtaining 
money  was  not  satisfied  by  proof  of  obtaining 
drafts  by  one  bank  on  another,  although 
In  course  of  discussion  it  was  said  that  for 
the  obtaining  of  such  drafts  the  defendant 
could  be  prosecuted.  That  was  said  upon  the 
authority  of  Commonwealth  v.  Coe,  115  Mas.<3. 
481,  overlooking  the  distinction  between  the 
present  statutes  of  that  state  and  our  own. 
This  seems  to  be  the  extent  of  decision  on  the 
subject  In  Wisconsin,  and,  as  a  result,  we 
may  fairly  consider  the  question  an  open  one 
here.  The  words  quoted  from  State  v.  Black 
are  perhaps  a  more  deliberate  and  author- 
itative expression  of  the  view  of  this  court  as 
to  the  true  construction  of  this  statute  than 
the  remark  droopped  In  Bates  v.  State,  but  in 
both  the  court  was  speaking  arguendo  and  not 
directly  considering  the  question  whether  the 
words  "other  property"  were  Intended  by  the 
Legislature  to  Include  such  an  evidence  of 
debt  as  a  formal  promissory  note,  bank  draft, 
or  a  check,  all  of  which  are  doubtless  gener- 
ally Included  within  the  word  "property," 
when  used  in  other  statutes^^Sectlon  4972. 
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Bnbds.  3,  4,  ReT.  St.  1896;  Stonn  t.  Cotzbau- 
sen,  88  Wis.  139;  State  v.  Coyle,  41  WIb.  267; 
Wayland  University  v.  Boorman,  66  Wis.  657, 
14  N.  W.  819. 

In  other  states,  wbere  tbe  statutes  do  not 
by  clear  expression  Include  bills  and  notes, 
the  decisions  are  In  favor  of  their  Inclusion 
under  such  expressions  as,  "other  property," 
or  "other  valuable  thing,"  or  "valuable  ef- 
fects." State  V.  Tomlln,  29  N.  J.  Law,  13; 
State  V.  Thatcher,  35  N.  J.  Law,  445,  453; 
State  v.  Swltzer,  63  Vt  604,  607,  22  Atl.  724, 
25  Am.  St  Rep.  789;  People  v.  Stone  (N.  T.) 
9  Wend.  182,  190;  State  v.  Patty,  97  Iowa, 
373,  377,  66  N.  W.  727.  In  the  Thatcher  and 
Stone  Cases  the  court  reaches  this  conclu- 
sion by  somewhat  dogmatically  declaring 
that  the  Intention  of  tbe  Legislature  was 
obviously  to  Include  all  things  which  might 
be  the  subject  of  larceny,  and  hence  that  the 
words,  "or  other  property,"  must  be  viewed 
as  an  Intended  addition  to  the  more  specific 
designations  of  property  preceding  them. 
In  other  words,  that  the  rule  "noscltur  a 
soclls"  should  not  be  applied  to  restrain  the 
concluding  words  from  their  full  effect.  In 
Iowa  the  application  of  the  words  "other 
property"  to  evidences  of  Indebtedness  Is 
predicated  on  a  provision  of  tbe  Code  similar 
to  our  section  4972,  to  the  effect  that  property 
Includes  personal  and  real  property,  and  per- 
sonal property  Includes  evidences  of  debt 
and  things  in  action — an  argument  which 
has  generally  been  denied  full  effect,  for, 
uniformly,  "other  property,"  in  these  stat- 
utes, has  been  held  not  to  include  real  estate. 
State  V.  Burrows,  33  N.  C.  477:  Comm.  v. 
Woodrun.  4  Clark  (Pa.)  207;  People  v.  Cum- 
mhigs,  114  Cal.  437.  46  Pac.  284. 

The  rule  "noscltur  a  sociis"  is,  of  course, 
only  a  rule  of  construction,  although  among 
those  most  frequently  applied  and  perhaps 
most  in  accord  with  the  real  fact  as  to  at- 
tempts to  express  in  words  those  things  as 
to  which  It  was  intended  to  legislate.  If, 
however,  the  court  Is  convinced  that  a  gener- 
al et  csetera  expression  Is  appended  to  a  list 
of  specific  designations  with  the  intent  to 
broaden  the  same,  it  is,  of  course,  its  duty 
to  give  such  words  that  effect  "Other  prop- 
erty," literally.  Is,  of  course,  broad  enough 
to  Include  a  promissory  note  or  bill  of  ex- 
change; hence,  unless  a  court  is  convlDcecl 
by  the  association  of  such  words  with  others 
that  they  are  used  to  express  some  more 
limited  conception,  there  Is  ample  Justifica- 
tion for  applying  them  to  the  full  extent  of 
their  literal  meaning.  Doubtless  there  Is 
cogent  argument  that  such  articles  of  prop- 
erty as  those  now  under  consideration  are 
as  likely  to  be  the  objects  of  cupidity,  are 
as  likely  to  be  obtainable  by  misrepresenta- 
tion, as  any  other  forms  of  personal  proper- 
ty, and  that  the  injury  to  be  done  the  de- 
frauded person,  and  perhaps  others,  is,  if 
anything,  more  imminent  than  in  the  case  of 
tangible  chattels.    From  considerations  such 


aa  these,  after  giving  due  weight  to  the  ex- 
pression hereinbefore  quoted  from  Black  v. 
State,  the  court  has  concluded  that  the  true 
Intention  of  the  Legislature  will  be  best  given 
effect  by  holding  that  a  promissory  note  is 
within  the  meaning  of  the  words  "or  other 
property"  In  section  4423 — a  conclusion  with 
which,  I  may  be  permitted  to  say,  without 
a  formal  dissenting  opinion,  my  personal 
views  do  not  accord. 

2.  The  trial  court  correctly  Instructed  the 
Jury  that  the  offense  of  obtaining  property 
by  false  pretenses  Involved  at  least  four 
essential  elements:  (1)  There  must  be  an  In- 
tent to  defraud;  (2)  there  must  be  a&  ac- 
tual fraud  committed;  (3)  false  pretenses 
must  be  used  for  tbe  purpose  of  perpetrat- 
ing the  fraud;  and  (4)  the  fraud  must  b« 
accomplished  by  means  of  the  false  pretenses 
made  use  of  for  that  purpose.  State  v.  Clark, 
46  Kan.  65,  26  Pac.  481;  State  v.  Palmer,  50 
Kan.  318,  324,  32  Pac.  29;  People  v.  Wakely, 
62  Mich.  297,  28  N.  W.  871;  Owens  v.  State. 
88  Wis.  496,  53  N.  W.  736.  In  application  of 
this  rule  it  has  been  held  that  the  first  two 
of  these  elements  do  not  exist  where  the 
property  sought  to  be  obtained,  and  In  fact 
obtained,  was  only  such  as  the  accused  hnd 
a  perfect  and  complete  legal  right  to  receive. 
Ke.\  V.  Williams,  7  Car.  &  P.  354;  Comm.  ▼. 
McDuffy,  126  Mass.  467:  Comm.  v.  Harklns, 
128  Mass.  79,  82;  People  v.  Thomas,  3  Hill 
(N.  Y.)  169;  State  v.  Hurst,  11  W.  Va.  54; 
Comm.  V.  Thompson,  2  Clark  (Pa.)  33;  Coram, 
v.  Henry,  22  Pa.  256.  The  special  applica- 
tion in  most  of  these  has  been  to  the  obtain- 
ing by  means  of  falsehood  merely  tbe  pay- 
ment of  money  to  which  the  accused  waa 
legally  entitled,  it  being  held  that  thereby 
no  fraud  is  worked  upon  the  otlier  party, 
and  no  Intent  to  defraud  can  be  inferred 
from  such  act  Applying  that  principle  to 
the  present  case,  we  have,  without  hesitation, 
reached  the  conclusion  that  the  proof  in  the 
record  Is  conclusive  that  at  the  time  the 
defendant  obtained  the  $500  note  from  Hager- 
ty,  the  latter  owed  him  that  amount  of 
money:  that,  if  defendant  had  sued  Hagerty 
for  $500,  commissions  for  making  sale  of 
his  vessel,  any  court  must  upon  the  same 
evidence,  have  rendered  Judgment  in  the 
former's  favor.  There  is,  of  course,  no  dis- 
pute that  Hagerty  agreed  to  pay  the  de- 
fendant $500  for  making  sale.  The  evidence 
is  overwhelming  and  undisputed  that  defend- 
ant found  a  customer  ready,  able,  and  will- 
ing to  take  the  property  at  the  price  fixed 
by  the  owner,  at  $7,500,  and  that  Hagerty 
accepted  such  customer  and  the  condition 
that  he  was  to  pay  only  when  clear  title  waa 
deposited  with  a  q>eclfied  bank.  Thereafter 
Hagerty  failed,  for  reasons  of  his  own,  to 
make  out  such  title.  He  has  offered  some 
proof  that  he  could  have  made  It  out  any 
time  had  the  money  first  been  deposited. 
But  the  prior  deposit  of  the  money  was 
not  in  accordance  with  the  terms  of  the  sale. 
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and  he  refrained  from  perfecting  title  ap- 
parently by  reason  of  his  desire  to  acquire 
IiIh  partner's  balf  Interest  at  some  less  rate, 
either  by  foreclosure  of  a  mortgage  which 
he  held  thereon,  or  by  purchase.  It  matt»s 
not,  however,  what  reasons  controlled  Hager- 
ty.  It  suffices  that  he  did,  In  fact,  fall  to 
perform  on  his  part  the  terms  of  the  sale 
effected  by  the  defendant,  to  which  Hagerl7 
had  agreed.  True,  some  of  these  facts  de- 
pen^  upon  the  testimony  of  the  defendant 
although  in  many  respects  he  Is  confirmed 
by  testimony  of  others.  But  there  is  nothing 
In  the  case  to  throw  his  testimony  either 
In  conflict  with  other  facta  or  evidence,  or 
under  suspicion.  Evidence  was  offered  by 
the  defendant  of  his  good  character,  standing 
In  the  community,  and  financial  responsibil- 
ity, whereby  the  door  was"  opened  to  the 
prosecution  to  attack  him  In  those  respects. 
No  evidence  was  offered  that  he  was  oth- 
er than  he  described  himself.  There  is  a 
yague  suggestion  in  argument  that  the 
nonappearance  of  the  proposed  purchaser, 
Hayward.  at  the  time  of  trial,  and  de- 
fendant's Inability  to  produce  him,  justified 
a  suspicion  that  he  was  a  myth.  But  It 
must  be  remembered  that  approximately  a 
year  had  been  allowed  to  elapse  between  the 
obtaining  of  the  note  and  any  complaint  by 
Hagerty,  and  that,  during  that  time,  the 
hotel  where  Hayward  made  bis  headquarters, 
and  where  alone  defendant  had  known  him, 
had  gone  out  of  existence,  and  defendant  had 
no  starting  i>oint  from  which  to  search  for 
the  man.  No  reason  is  suggested  for  this 
delay  on  Hagerty's  part.  The  note  was 
protested  against  him  only  one  month  after 
It  was  given  as  being  already  transferred 
to  a  third  party.  The  defendant  was  at  least 
monthly  in  Green  Bay,  where  he  was  well 
known  and  easy  of  access,  either  for  de- 
mand of  explanation,  or  for  arrest  If  Hager- 
ty believed  him  guilty  of  the  crime  now 
charged.  Neither  was  there  anything  In 
defendant's  conduct  Immediately  following 
the  transaction  to  Justify  suspicion.  He  re- 
mained at  Green  Bay  In  contact  with  Hager- 
ty for  nearly  a  week  after  he  received  the 
note.  He  at  first  used  it  only  as  a  collateral 
security  for  a  small  sum  of  money,  so  that 
it  was  open,  in  the  main,  to  any  defenses  that 
Hagerty  might  have.  With  this  uncontra- 
dicted evidence  that  defendant  obtained  noth- 
ing from  the  prosecutor  except  what  he  was 
entitled  to  and  which  should  have  been  given 
him  upon  demand  without  the  representa- 
tions charged  as  false  In  the  information.  It 
Is  clear  that  the  evidence  did  not  establish, 
either  that  Hagerty  was  defrauded,  or  that 
the  representations  were  made  with  Intent 
to  defraud.  It  was  error  to  refuse  defend- 
ant's motion  for  the  direction  of  verdict  in 
his  favor. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


FIGGE  r.  BBHGENTHAI/  et  al. 

(Supreme  Court  of  Wisconsin.    Nor.  7,  1906.) 

L  Cobpobations—Officebs— Duties— Fkaud 
—  What  Constitutes  —  Bobbowikq   of 

MOREt. 

A  corporation,  by  its  manager,  borrowed 
money  and  turned  It  over  to  his  wife,  the  con- 
trollini;  stockholder,  who  paid  the  note  given 
therefor,  together  with  the  interest  accruing 
thereon.  Improper  bookkeeping  resulted  in  the 
transaction  not  appearing  on  the  company's 
books,  but  the  note  was  considered  as  the  stock- 
holder's obligation,  and  the  result  was  the  same 
as  though  she  had  been  charged  therewitli  and 
paid  interest  thereon  to  the  company,  to  be  by 
it  turned  over  to  the  payee.  Held  not  a  fraudu- 
lent transaction  as  against  the  corporation. 
2.  Same  —  Manageuknt  or  Cobfobate  Av- 

7AIB8 — POWEB  OF  COTJBTS. 

The  courts  cannot.  In  the  absence  of  fraud, 
and  contrary  to  the  wishes  of  a  majority  of 
directors  and  stockholders,  regulate  the  affairs 
of  a  corporation  acting  within  the  scope  of  its 
powers. 

[Bd.  Note.— For  cases  in  point,  see  vol.    12, 
Cent  Dig.  Corporations,  f  1365.] 

8.  Same— Fbaud— PuBCHASK    of    Pbopebtt. 

A  corporation,  acting  through  its  manager, 
the  husband  of  the  majority  stockholder,  bought 
merchandise  from  her  at  a  fair  market  price, 
entering  the  transaction  on  the  company's  books. 
A  promise  by  the  manager  was  claimed  by  an 
objecting  stockholder  to  take  the  merchandise 
off  the  corporation's  hands,  but  nothing  was 
done  for  seven  years.  The  manager  obviously 
regarded  the  purchase  as  good  policy,  and, 
though  he  complained  about  this  time  in  his  re- 
ports of  the  large  stock  on  hand,  yet  such  com- 
plaint was  based  on  poor  sales,  rather  than 
large  purchases,  whirh  was  the  company's  cus- 
tomary policy.  HeJd,  that  though  such  pur- 
chases were,  as  claimed,  poor  business  policy, 
the  purchase  objected  to  did  not  show  fraud  as 
against  the  company. 

[Ed.  Note.— For  cases  In  point  see  vol.  12, 
Cent  Dig.  Corporations,  |i  696,  607.] 

4.  Same — Actions — Pebsonai.  Claimb. 

A  claim  for  a  credit  which  those  controlling 
a  corporation  had  agreed  to  personally  give  a 
minority  stockholder  and  o£Scer  in  case  of  a 
continuance  of  their  salaries  cannot  be  deter- 
mined in  an  action  brought  by  such  stockhold- 
er under  Rev.  St  1898,  K  3237-3230,  authorii- 
ing  an  objecting  officer  to  bring  equitable  ac- 
tion in  case  of  fraud  against  a  corporation  by 
those  In  control. 

[Ed.  Note. — For  cases  in  point  see  vol.  12, 
Cent  Dig.  Corporations,  {  1426.] 

6.  Same— Stockholdebs— Pebsons   Bntitxbd 

TO  Sue— Estoppel. 

A  minority  stockholder  who  has  for  years 
acquiesced  to  the  official  salaries  paid  the  con- 
trolling stockholders,  and  sought  to  gain  a  per- 
sonal benefit  from  the  continuance  thereof,  can- 
not, in  opposition  to  all  the  other  stockholders, 
maintain  an  equitable  action  on  behalf  of  the 
corporation  for  their  reduction. 

[Ed.  Note.— For  cases  in  point,  see  voL  12, 
Cent  Dig.  Corporations,  |  1391.] 

6.  Same  —  Officebs  —  Fbatjd— What  Consti- 
tutes—Use or  COBPOEATB  Pbopebtt. 

Those  in  control  of  a  corporation  executed 
personally  two  notes,  pledging  private  stock  as 
collateral  to  one,  the  avails  of  which  they  re- 
ceived personally,  and  corporation  property  as 
collateral  to  the  other,  the  avails  of  which  the 
corporation  received.  The  form  of  note  used 
contained  a  provision  that  the  collateral  was 
deposited  as  collateral  also  "for  the  payment  of 
♦    •    •    any     other    •    ♦    •    liability    ♦    ♦    • 
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of  ours  to  said  bank,"  bat  the  making  of  the  cor- 
poration property  collateral  to  the  individual 
note  was  apparently  an  anconscious  error,  and 
was  corrected  by  the  bank  without  harm  to  the 
corporation,  and  as  soon  as  discovered,  though 
after  suit  had  been  commenced  by  a  minority 
stockholder  and  o£Scer  claiming  fraud  in  the 
transaction.  Held  not  fraudulent  in  law,  eo  as 
to  authorize  injunction  restraining  the  control- 
ling stockholders  from  the  further  private  use  of 
corporate  proi>erty. 

TEd.  Note.— For  cases  in  point,  see  vol.  12, 
Gent.  Dig.  Ciorporations,  |  1401.]' 

7.  LiMiTATiow  OP  Actions— Fbaud. 

Under  the  direct  provisions  of  Rev.  St.  1898, 
{  4222,  sul)d.  7,  an  action  based  on  fraud,  and 
cognizable  only  in  a  court  of  equity,  ia  barred 
in  six  years  from  the  discovery  of  the  fraud. 

[E3d.  Note.— For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  AcUons,  H  182-186.] 

8.  SAVB— DtFFBBENT  OArSES  OF  ACTION. 

In  an  action  brought  under  Rev.  St.  1898, 
§3  8237-3239,  authorizing  proceedings  by  an 
officer  in  case  of  fraud  against  a  corporation 
by  those  in  control,  plaintiff  alleged  a  fraudu- 
lent loaning  of  the  company's  credit  to  the  ma- 
jority stockholder,  who  was  the  wife  of  the 
manager,  a  fraudulent  purchase  of  merchandise 
from  her,  excessive  salaries  to  her  and  her  hus- 
Imnd,  a  fraudulent  pledge  of  corporation  property 
to  secure  her  private  debt,  and  the  fraudulent 
keeping  on  hand  of  a  swollen  stock  of  merchan- 
dise. An  accounting  waa  sought,  together  with 
a  reduction  of  stock,  and  a  receiver.  Held  that, 
the  action  being  based  on  fraud,  the  fact  that 
diCCerent  causes  of  action  were  asserted  would 
not  affect  the  applicability  of  Rev.  St  1898,  i 
4222,  subd.  7,  fixing  six  years'  limitations  after 
discovery  of  the  fraud  in  cases  based  on  fraud, 
and  cognizable  only  In  equity. 

9.  Same— Computation  of  Pbbiod.— Dekai^d. 

No  demand  for  the  righting  of  fraud  prac- 
ticed against  a  corporation  by  those  in  control 
ia  necessary  to  set  running  the  six-year  limita- 
tions after  the  discovery  of  the  fraud  provided 
by  Rev.  St.  1898,  |  45^2,  subd.  7. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  SI  363,  364.] 

10.  Same  —  Fbaud  —  RuHHiRG     Acoounts  — 
Statute  Appuoable. 

An  action  by  an  objecting  officer  brought 
under  Rev.  St  1808,  «{  3237-32,39,  authorizing 
«iuitable  proceedings  in  case  of  improper  alien- 
ation or  acquiring  of  corporate  property  by 
those  In  control,  alleged  improper  dealings  with 
corporate  property  between  the  manager  and 
his  wife,  the  majority  stockholder,  and  also  ex- 
cessive salaries  to  both.  There  was  a  running 
open  account  between  the  corporation  and  ma- 
jority stockholder.  Held,  that  It  could  not  be 
contended  that  the  action  was  not  based  on 
fraud,  but  to  recover  on  such  account,  and  hence 
governed  by  the  limitations  for  actions  on  run- 
ning account  provided  by  Rev.  St  1898,  §  4226. 

11.  CoRPOBATioNB  —  Management  or  Cobpo- 

RATE   APFAIBS — POWEB   OF    COUBTS. 

The  courts  cannot  at  the  behest  of  a  mi- 
nority stockholder  and  officer,  ortier  the  reduc- 
tion of  a  stock  of  merchandise,  the  carrying  of 
which  is  not  shown  to  be  fraudulent  on  the 
part  of  the  interests  in  control. 

[Bid.  Note.— For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  |  1365.] 

12.  Same— Actions— Attorney's  Fees. 

Where,  in  an  action  under  Rev.  St  1898, 
IS  3237-32.39,  authorizing  proceedings  by  an  of- 
ficer in  case  of  fraud  agamst  a  corporation  by 
those  in  control,  no  case  is  made  against  the  in- 
dividual defendants,  it  is  proper  that  the  cor- 
I>oration,  made  a  defendant,  should  pay  attor- 
ney'* fees  for  the  defense  of  the  action. 


Appeal  from  Circuit  Court,  Milwaukee 
County ;  Warren  D.  Tarrant,  Judge. 

Action  by  Henry  Flgge  against  William 
Bergentbal  and  others.  From  a  Judgment 
in  favor  of  plaintiff,  defendants  appeal. 
Reversed  and  remanded,  with  Instructions. 

This  is  an  appeal  from  an  interlocutory 
Judgment  of  the  circuit  court  of  Milwaukee 
county.  The  case  was  commenced  October 
10,  1902,  by  the  respondent  vice  president, 
and  director  of  the  Wm.  Bergentbal  Com- 
pany, under  sections  3237-3239,  Rev.  St  1896. 
The  issues  Involved  appear  by  the  findings 
of  fact  The  court  found  as  facts,  sub- 
stantially : 

(1)  That  to  April,  1879,  the  Wm.  Bergen- 
thal  Company  was  tocorporated  under  the 
laws  of  Wisconsin,  with  a  board  of  three 
directors,  and  a  capital  stock  of  $100,000. 
divided  Into  1,000  shares  of  $100  each,  and 
was  authorised  to  carry  on  the  bustoess  of 
distilling,  redistilling,  and  rectifying  alco- 
holic spirits,  and  of  wholesale  and  retail 
liquor  business  In  Milwaukee  and  elsewhere. 

(2)  Defendants  William  and  Anna  M. 
Bergentbal  are  husband  and  wife,  and  at  all 
times  after  March  26,  1888,  Anna  M.  Bergen- 
tbal owned  604  shares,  and  William  1  share 
of  stock,  and  were  two  of  the  three  directors. 
William  Bergentbal  was  president  and 
treasurer,  and  Anna  M.  Bergentbal  secretary 
of  the  Wm.  Bergentbal  Company.  Anna  M. 
Bergentbal  took  no  active  part  to  the  busi- 
ness, but  William,  by  virtue  of  holding  the 
majority  of  the  board  of  directors  and  the 
principal  offices,  ,at  all  times  directed  and 
dominated  the  business  policy. 

(8)  March  26,  1888,  plaintiff  purchased 
from  Anna  M.  Bergentbal  169  shares  of  tho 
capital  stock  of  the  Wm.  Bergentbal  Com- 
pany for  $17,400,  paying  $1,690  down  and 
executing  to  Anna  M.  Bergentbal  four  notes 
of  $3,975  each,  with  interest  at  6  per  cent., 
payable  annually,  running  two,  three,  four, 
and  five  years  respectively.  Plaintiff  also 
deposited  the  168  shares  of  stock  as  col- 
lateral security  for  the  payment  of  Interest 
and  principal  on  these  notes  under  an 
agreement  that  the  dividends  upon  the  stock 
should  be  applied  first  to  toterest  due  upon 
said  notes,  the  earliest  maturing  notes  first, 
and  then  to  the  principal  in  the  same  order, 
and  as  each  note  was  fully  paid  a  pro- 
portionate amount  of  stock  should  be  re- 
leased to  the  plaintiff,  but  until  surrendered 
Anna  M.  Bergentbal  should  have  the  right 
to  vote  upon  said  stock  at  all  meetings  of  the 
stockholders. 

(4)  On  or  about  February  16,  1889,  the 
Wm.  Bergentbal  Company  held  the  note  of 
one  William  F.  Bergentbal,  one  of  its  stock- 
holders, for  $6,000,  and  other  retiring  stodc- 
holders  held  notes  of  said  corporation  for 
$16,768,  and  said:  William  F.  Bergoithal 
owed  the  corporation  $20,768  and  had  176 
shares  of  the  capital  stock  of  the  corpora- 
tion pledged  as  collateral  security  to  said 
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debt  Plaintiff  about  this  time  purchased  58 
additional  shares  out  of  said  176  shares, 
and  agreed  to  pay  said  corporation  therefor, 
Which  together  with  one  other  share  held  In 
his  name  gave  him  60  shares  of  the  capital 
stock  of  the  corporation  fully  paid,  and 
said  plaintiff  was,  at  the  time  of  the  com- 
mencement of  this  action,  and  since  March 
28,  1888,  the  other  director  and  vice  presi- 
dent of  the  corporation,  and  held  1  share  of 
stock  absolutely  and  the  equity  In  159 
fihares  and  the  equity  in  said  60  shares  up 
to  the  time  of  payment,  which  was  the  2eth 
day  of  January,  1903,  in  all  219  shares  of  the 
par  value  of  $21,900,  but  really  of  much 
greater  value  on  account  of  the  large  sur- 
plus ■  hereinafter  mentioned.  That  plaintiff 
was  engaged  during  all  this  time  as  a 
traveling  salesman  for  the  corporation  on 
B  salary  and  spent  most  of  his  time  on  the 
road  traveling  In  Wisconsin,  Michigan,  and 
parts  of  Illinois  selling  liquors  to  retail 
dealers,  and  although  attending  directors' 
and  stockholders'  meetings  and  to  some  ex- 
tent at  the  taking  of  annual  Inventory,  was 
not  familiar  with  the  business  transactions 
of  the  corporation  In  detail,  or  with  Its 
books  of  account 

(5)  June  16,  1888,  plaintiff  and  defendants 
William  and  Anna  M.  Bergenthal  entered 
Into  the  following  agreement: 

"Milwaukee,  June  16th,  1888. 

"I  hereby  agree  to  give  Henry  FIgge  three 
and  one-half  per  cent  credit  as  his  interest 
may  appear  in  the  William  Bergenthal  Go. 
for  interest  on  notes  given  to  Anna  M. 
Bergenthal  upon  March  26th,  1888,  until 
the  time  I  shall  reduce  my  salary  from 
six  thousand  to  three  thousand  dollars  as 
officer  of  the  William  Bergenthal  Go.  Wil- 
liam Bergenthal. 

"I  accept  the  above  agreement.  Anna  M. 
Bergenthal.  In  witness  of  Emilia  Pickm- 
ton." 

After  March  26,  1888,  the  defendant  cor- 
poration, through  its  directors  William  and 
Anna  M.  Bergenthal,  and  with  the  consent 
of  plaintiff  carried  on  the  collection  of  the 
principal  and  Interest  on  the  Indebtedness  of 
plaintiff  on  the  contracts  of  March  26,  1888, 
June  16,  1888,  and  February  16,  1889,  by 
crediting  certain  dividends  and  other  ac- 
counts of  plaintiff  with  said  corporation  to 
plaintiff  on  the  books  of  the  corixiration 
and  debiting  him  with  moneys  paid  by  said 
corporation  on  said  notes,  and  plaintiff 
was  credited  with  a  portion  of  said  3^  per 
cent  ander  the  contract  of  June  10,  1888, 
and  tbe  parties  to  said  contract  of  June  16, 
1888,  nnderstood  that  the  3%  per  cent, 
should  be  computed  on  tbe  face  value  of  the 
plaintiff's  stock,  |21,900,  and  entered  credits 
to  blm  accordingly. 

(fl)  The  principal  trade  of  defendant  cor- 
poration was  in  whlskys  In  barrels.  Whiskys 
after  being  distilled  are  delivered  to  the 
United  States  and  by  It  Inspected,  gauged. 


and  put  Into  bonded  warehouses,  and  ware- 
house receipts  issued  to  the  distiller,  which 
are  known  as  "United  States  bonded  ware- 
house receipts,"  and  the  whisky  represented 
thereby  Is  bought  and  sold  by  indorsement 
and  transfer  of  such  receipts.  All  whisky 
lawfully  on  the  market  must  have  originally 
come  from  some  bonded  warehouse  of  the 
United  States,  the  first  market  value  of  new 
distilled  whisky  Is  from  20  to  60  cents  per  gal- 
lon, and  the  gallon  tax  of  the  United  States 
thereon  Is  $1.10  per  gallon,  based  upon  the 
number  of  gallons  shown  by  the  gauge  made 
by  the  United  States  at  the  time  of  recepti(m 
Into  the  warehouse,  less  estimated  allowance 
for  shrinkage  up  to  seven  years.  The  gallon 
tax  and  other  charges  must  be  paid  before 
the  whisky  can  be  removed  from  the  United 
States '  warehouse.  Since  1894  whiskys  can- 
not be  left  in  United  States  warehouses  longer 
than  eight  years,  and  at  the  end  of  that 
time  must  be  taken  ont  and  the  gallon 
tax  and  other  charges  paid,  unless  the 
whisky  is  Intended  for  exportation  to  for- 
eign countries.  In  which  case  it  must  be 
taken  out  at  the  end  of  eight  years,  but  the 
gallon  tax  need  not  be  paid.  On  whisky 
imported  Into  the  United  States,  which  was 
previously  exported,  there  Is  a  custom  duty 
of  11.10  per  gallon.  Prior  to  1894  when  the 
bonded  warehouse  period  was  three  years 
a  custom  sprang  up  of  exporting  American 
made  whiskys  to  Europe  Just  before  expira- 
tion of  permissible  bonded  warehouse  period, 
and  storing  them  In  European  warehouses, 
not  with  the  intention  of  selling  In  Europe, 
but  of  Importing  back  to  the  United  States 
when  the  owner  would  be  able  to  pay  the 
gallon  tax  thereon,  thus  postponing  the  time 
of  payment  to  the  United  States  of  the 
gallon  tax,  and  this  practice  has  continued 
after  the  bonded  warehouse  period  was  ex- 
tended to  eight  years,  but  the  practice  has 
fallen  off  and  Is  unprofitable  where  whiskys 
have  remained  a  long  time  In  EiUrope. 
Whisky  In  barrels  shrinks  In  quantity,  and 
this  adds  to  cost  of  carrying  It  but  Improves 
Its  quality.  After  eight  years.  Improvement 
in  value  or  quality  Is  not  equal  to  loss  In 
quantity  and  cost  of  carrying.  Old  whiskys 
are  very  costly  by  reason  of  losses  of 
shrinkage,  storage,  investment  In  taxes,  and 
other  expenses,  and  the  market  therefor  Is 
limited  compared  with  the  market  for  newer 
whiskys.  Old  whiskys  are  liable  to  be  lost 
by  accidental  leakage  or  rendered  worthless 
by  acquiring  a  woody  taste  from  contact 
with  the  inside  of  insufficiently  charred  bar- 
rels. Besides  postponement  of  time  of  pay- 
ment of  gallon  tax  an  advantage  results 
from  exporting  to  Europe  In  that  the 
quantity  upon  which  custom  duty  is  paid 
is  the  actual  quantity  contained  in  the  bar- 
rel, but  this  advantage  is  insufficient  to  off- 
set losses  from  year  to  year  after  whisky  is 
about  8  years  old.  Whisky  after  being  taken 
out  of  the  United  States  bonded  warehouses 
and  the  gallon  tax  paid  must  either  be  sold. 
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carried  in  owoer'a  store,  or  carried  in  private 
-waretiouses  at  fixed  charges  for  storage  and 
Insurance,  and  the  latter  warehouses  are 
known  as  "free  warehouse"  in  contradistinc- 
tion to  the  bonded  warehouses  of  the  United 
States.  Defendant  William  Bergenthal  dom- 
inating the  business  of  the  corporation  since 
January  1,  1889,  so  increased  the  unsold 
stock  of  goods  on  band  that  the  amount  and 
value  of  whisky  carried  in  private  ware- 
houses Increased  from  nothing  on  January 
1,  1889,  to  $52,825.81  on  January  1,  1904. 
The  amount  exported  and  remaining  in 
warehouses  in  Europe  Increased  from  $2,- 
345.18  on  January  1,  1889,  to  $117,932.85  on 
January  1,  1904.  The  liabilities  of  the  cor- 
IMratlon  increased  from  $44,127.89  on  Janu- 
ary 1,  1889,  to  $100,190.76  on  January  1,  1904. 
The  annual  sales  decreased  from  $335,356.14 
for  the  year  ending  January  1,  1889,  to  $216,- 
356.42  for  the  year  ending  January  1,  1904, 
and  the  amount  of  merchandise  in  bonded 
warehouses  and  in  store  at  Milwaukee  was 
also  increased.  January  1,  1904,  the  surplus 
carried  by  the  corporation  In  merchandise 
and  accounts  and  bills  receivable  over  and 
above  debts  and  capital  stock  was  $276,- 
936.74,  and  the  fiscal  condition  of  the  cor- 
poration January  1,  1904,  according  to  valu- 
ations carried  on  the  books  was  as  follows : 

Resources. 

Cash  on  hand  and  in  bank $  14,329  74 

Real  estate,  fixtures,  bills  receiv- 
able, and  outstanding  accounts, 
etc. 116,633  43 

Merchandise  in  store  and  in  ware- 
hoase  o>  which  gallon  tax  is 
paid  158,000  76 

Merchandise  in  United  States  bond- 
ed warehouses  subject  to  gallon 
tax 86,172  33 

Merchandise  exported  to  Europe 
subject  to  gallon  tax 117,932  85 

$493,069  11 
Liabilities. 

To  capital  stock $100,000  00 

To  bills  and  accounts 
payable,  with  ac- 
crued interest,  tak- 
ing Anna  M.  Ber- 
gentbal's  private 
account  as  It  ap- 
pears on  the  books.     100,190  76      200,190  76 

Surplus    $292,878  35 

On  account  of  the  peculiarities  of  the  whole- 
sale liquor  business,  losses  and  expense  In- 
cident to  carrying  large  stocks  of  old  whiskys, 
Insufficient  market  therefor,  and  expense  of 
shipping  to  Europe,  the  carrying  and  ac- 
cumulation of  such  large  surplus  stock  Is 
particularly  injurious  to  the  business  of  the 
defendant  cori)oration  and  must  result  in  loss, 
and  the  longer  it  is  carried,  the  greater  ap- 
parently such  loss  will  be.  William  Bergen- 
thal having  knowledge  of  the  fact  that  plain- 
tiff's stock  was  In  pledge  under  contract 
referred  to  and  liable  to  be  released  by  pay- 
ment of  dividends,  and  knowing  that  de- 
fendant corporation  had  too  large  a  surplus 


stock,  that  its  debts  were  Increasing,  and 
that  It  was  not  an  advantage  to  the  other 
stockholders  to  carry  such  large  surplus, 
continued  to  Increase  such  surplus  and  pre- 
vented further  dividends,  and  still  continued 
his  salary  at  $6,000,  and  refused  to  credit 
the  3^  per  cent,  on  plaintiff's  notes.  Such 
credits  of  dividends  as  were  made  were  di- 
vided up  and  made  partly  on  each  note  with- 
out reference  to  time  of  maturity.  That  such 
acts  by  William  Bergenthal  were  with  fraud- 
ulent Intent  while  he  occupied  the  fiduciary 
relation  to  the  plaintiff  of  president  and  rep- 
resented the  plaintiff  pledge,  and  dominated 
the  business  of  the  corporation  through  him- 
self and  his  wife  constituting  a  majority  of 
the  board  of  directors  and  controlling  offices 
of  the  corporation. 

(7)  Since  March  26,  1888,  defendant  Wil- 
liam Bergenthal  has  annually  drawn  a  salary 
of  $6,000  and  Anna  M.  Bergenthal  $o0a 
Both  salaries  were  fixed  by  the  board  of 
directors,  William  .and  Anna  M.  Bergenthal 
constituting  a  majority,  and  with  the  con- 
ditional consent  of  plaintiff  as  evidenced  by 
the  agreement  of  June  16,  1888.  Anna  M. 
Bergenthal  performed  no  substantial  duties 
for  the  corporation,  nor  kept  Its  records  in 
person. 

(8)  From  March  26,  1888,  there  was  kept  on 
the  books  of  the  corporation,  under  direction 
of  William  Bergenthal,  an  account  current 
between  Anna  M.  Bergenthal  and  the  defend- 
ant corporation,  which  consisted  of  charges 
made  against  her  for  miscellaneous  Items 
of  Indebtedness  on  account  of  moneys  of  the 
corporation  paid  out  by  the  company  for  her, 
and  debited  to  her,  and  on  the  other  side  of  a 
great  niunber  of  credits,  cash,  merchandise, 
and  sundries  in  favor  of  Anna  M.  Bergen- 
thal, which  account  was  the  record  of  mutual 
dealings  between  the  corporation  and  Anna 
M.  Bergenthal  incurred  by  the  parties  with 
the  intention  and  expectation  of  offsetting 
one  against  .the  other,  and  was  in  Its  sub- 
stantial nature  a  mutual  open  account  cur- 
rent between  Anna  M.  Bei-genthal  and  the 
Wm.  Bergenthal  Company,  kept  under  the 
direction  of  William  Bergenthal,  and  Anna 
M.  Bergenthal  was  not  familiar  with  the 
transactions  therein  contained,  although  sanc- 
tioning the  same  by  acquiescence. 

(9)  March  2,  1891,  without  the  knowledge 
of  plaintiff,  or  any  other  officer,  director,  or 
stockholder  of  defendant  corporation,  Wil- 
liam Bergenthal  executed  and  delivered  to 
the  Merchants'  Exchange  Bank,  of  Milwaukee, 
a  note  of  the  corporation  for  $10,747.96,  and 
on  that  day  received  credit  on  the  books  of 
the  bank  for  said  amount  in  favor  of  the 
corporation.  This  amount  was  Immediately 
and  surreptitiously  checked  out  by  the  cor- 
poration acting  through  William  Bergenthal 
for  the  use  of  Anna  M.  Bergenthal,  and  the 
items  of  credit  to  the  corporation  of  $16,- 
747.96,  the  avails  of  the  note,  and  the  checks 
withdrawing  the  same  were  Intentionally 
omitted  from  the  books  of  account  of  the 
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corxxiratlon,  so  that  the  books  althongb  kept 
In'  detail  and  particularity  in  general  show 
neither  the  receipt  nor  the  disbursement 
of  said  sum,  or  any  part  thereof,  until  years 
later.  The  note  was  a  demand  note,  and  was 
carried  by  the  bank  against  the  corporation 
from  March  2,  1891,  to  July  1,  1893,  when  It 
was  renewed  and  was  then  carried  from 
July  1,  1S93,  to  December  2, 1893,  when  $1,247 
was  paid  by  said  corporation,  and  charged  to 
Anna  M.  Bergenthal  In  her  account,  and 
the  remaining  $16,500  was  renewed  In  notes 
executed  by  the  corporation  to  the  bank  and 
carried  as  its  debt  until  after  Anna  M.  Berg- 
enthal had  acquired  credits  against  said 
corporation  for  the  proceeds  of  the  malt 
exchanged  by  her  September  29,  1894,  at 
which  time  the  $15,500  of  outstanding  In- 
debtedness on  said  note  was  debited  to  her 
In  her  account  as  an  Item  of  cash  paid 
by  the  corporation  to  the  bank  for  her. 
The  corporation  paid  interest  on  this  note 
and  charged  such  Items  of  Interest  to  Anna 
M.  Bergenthal  In  said  mutual  account  cur- 
rent. 

(10)  At  the  close  of  the  year  1891,  the  books 
of  the  corporation  showed  Anna  M.  Bergen- 
thal a  creditor  to  the  amount  of  $4,706.25, 
while  If  the  avails  of  the  discount  of  said 
note  of  March  2,  1891,  had  been  charged  to 
her  she  would  have  been  a  debtor  to  the 
corporation  to  the  amount  of  $12,041.74,  and 
notwithstanding  this,  interest  was  allowed 
her  daring  said  year  on  a  pretended  credit 
balance  in  her  favor  In  the  mutual  account 
current  as  if  she  were' continuously  a  creditor 
of  said  corporation.  In  subsequent  years  the 
avails  of  said  note  were  not  charged  to  her 
so  that  the  amount -of  her  indebtedness  to 
the  corporation  as  appeared  by  her  account 
was  much  less  than  it  would  have  been  had 
such  charges  been  made.  Such  Indebtedness 
to  the  corporation  was  fraudulently  concealed 
by  William  and  Anna  M.  Bergenthal  from 
all  the  stockholders.  Plaintiff  did  not  know 
until  about  the  time  of  the  commencement 
of  this  action  that  the  Indebtedness  of  Anna 
M.  Bergenthal  at  any  time  exceeded  the 
amount  shown  by  said  mutual  account  on 
the  books  of  the  corporation.  January  1, 
1892,  there  came  to  the  notice  of  plaintiff 
a  demand  for  interest  from  the  bank  on  a  note 
on  which  the  corporation  api)eared  to  be 
held  as  surety  or  Indorser.  He  remonstrated 
with  William  Bergenthal,  but  did  not  know 
that  the  corporation  had  received  any  money 
on  said  note,  or  that  Anna  M.  Bergenthal 
had  drawn  out  the  avails  of  the  discount  of 
said  note  from  said  corporation,  or  that  it 
was  not  charged  to  her,  but  believed  the  mat- 
ter had  been  taken  up  by  her  and  the  cor- 
poration released,  and  did  not  know  that  the 
corporation  continued  for  any  length  of  time 
CD  the  note,  or  that  said  note  was  renewed 
by  the  corporation,  or  carried  Into  the  other 
bills  payable,  or  any  of  the  facts  and  circum- 
stances relative  to  the  fraudulent  omissions 
of  said  sum  from  the  account  of  Anna  M. 


Bergenthal,  or  from  the  books  of  the  corpora- 
tion, but  believed  that  the  corporation  bad 
temporarily  signed  as  surety  In  some  form  or 
as  accommodation  indorser  a  note  for  Anna 
M.  Bergenthal.  After  making  objection  be  un- 
derstood and  believed  that  the  obligation  had 
been  taken  up  by  Anna  M.  Bergenthal. 

(11)  The  defendant  corporation  had  for 
some  time,  through  William  Bergenthal,  pur- 
chased rye  upon  commission  of  one  cent 
per  bushel,  for  Kentucky  distillers,  and  had 
on  its  books  a  "Rye  Account"  and  William 
Bergenthal  frequently  bought  rye  in  the 
name  of  Anna  M.  Bergenthal,  advanced 
therefor  the  money  of  the  corporation,  and 
charged  the  same  to  Anna  M.  Bergenthal. 
At  the  close  of  the  year  1893  Anna  M.  Berg- 
enthal had  a  large  amount  of  barley  on  hand, 
which  she  could  not  sell  at  cost,  and,  acting 
through  William  Bergenthal,  In  the  early 
part  of  1894  had  this  barley  malted,  paying 
for  such  malting  with  the  money  of  the  de- 
fendant corporation,  bnt  debiting  the  amount 
to  Anna  M.  Bergenthal  in  said  mutual  ac- 
count current  For  several  years  William 
Bergenthal  in  his  annual  r^orts  to  the 
stockholders  deprecated  the  large  accumula- 
tion of  surplus  merchandise,  and  he  knew  It 
was  not  for  the  Interest  of  the  corporation 
to  load  up  further  with  additional  merchan- 
dise and  incur  liability  for  the  gallon  tax, 
but  notwithstanding  this,  he  exchanged  said 
barley  malt  belonging  to  Anna  M.  Bergen- 
thal with  distillers  for  whlskys  of  the  in- 
spection of  1894,  to  the  amount  of  more  than 
1,000  barrels,  then  In  United  States  bonded 
warehouses  subject  to  the  gallon  tax,  giving 
Anna  M.  Bergenthal  credit  therefor  to  the 
amount  of  $21,000  in  her  mutual  account  cur- 
rent and,  after  she  had  obtained  credit  from 
this  source  in  her  account  he  caused  to  b» 
charged  to  her  said  $15,600  of  the  bills  pay- 
able of  the  corporation,  on  September  29, 
1894.  More  than  775  barrels  of  this  whisky 
are  still  on  hand,  and  most  of  it  has  been 
shipped  to  Elurope.  William  Bergenthal  used 
said  rye  account  to  conceal  the  transaction 
relative  to  the  barley  malt  on  the  books  of 
the  corporation  by  crediting  whisky  received 
In  exchange  for  the  malt  in  account  with 
Anna  M.  Bergenthal  under  designation  rye 
account 

(12)  In  the  spring  of  1895  plaintiff  discov- 
ered that  the  malt  owned  by  Anna  M.  Berg- 
enthal had  been  exchanged  for  whisky  and 
the  whisky  turned  over  to  the  corporatioB; 
and  then  protested,  whereupon  William  Berg- 
enthal, for  himself  and  Anna  M.  Bergenthal, 
agreed  to  rescind  the  malt  transaction,  and 
take  the  whisky  so  exchanged  for  malt  off 
the  hands  of  the  corporation,  and  thereafter 
repeated  said  agreement  until  February,  1901, 
at  which  time  the  gallon  tax  was  due,  when 
he  repudiated  such  agreement  and  for  the 
first  time  claimed  that  the  corporation  must 
keep  the  whisky  and  pay  Anna  M.  Bergen- 
thal and  all  other  charges  and  taxes  there- 
on, that  the  carrying  of  said,  whisky  Involv- 
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ed  no  expense  to  the  corporation  because 
there  were  no  charges  thereon  until  It  was 
taken  oat  of  the  United  States  bonded  ware- 
bonse,  and  no  payments  of  any  kind  made  by 
the  corporation  on  any  of  said  whisky  not 
taken  out  of  said  bonded  warehouse  for  con- 
sumption, sale,  or  export,  and  the  whisky 
In  bonded  warehouses  was  represented  by 
warehouse  receipts,  up  to  the  time  It  was 
necessary  to  remore  It,  and  the  only  charge 
up  to  that  time  was  that  Anna  M.  Bergenthal 
bad  In  said  account  a  credit  for  the  whisky 
so  received  In  exchange  for  malt,  and  a 
debit  given  her  September  29,  1894,  for  the 
moneys  of  the  corporation  which  she  had 
drawn  out  in  March,  1891. 

(IS)  In  1893,  while  the  defendant  corpora- 
tion was  in  great  stress  for  money,  and  did 
not  have  sufficient  to  carry  on  its  business, 
it  was  aided  by  plaintiff  procuring  loans 
from  his  personal  friends. 

(14)  It  was  the  practice  of  the  defendant 
corporation  to  secure  its  bills  payable  to 
the  bank  by  warehouse  receipts  through  a 
form  of  collateral  note  commonly  used  by 
the  bank  with  a  power  of  sale  and,  in  order 
to  enable  him  to  use  warehouse  receipts  of 
the  corporation  as  collateral  security  to  the 
individual  Indebtedness  of  Anna  M.  Bergen- 
thal to  said  bank,  William  Bergenthal  caus- 
ed to  be  executed  to  said  bank  one  of  said 
collateral  notes  with  power  of  sale  for  $10,000 
by  himself  and  Anna  M.  Bergenthal,  but  for 
a  part  of  the  indebtedness  owed  said  bank 
by  the  corporation.  He  then  pledged  ware- 
house receipts  of  the  corporation  as  collateral 
to  this  note,  and  caused  to  be  executed  by 
himself  and  Anna  M.  Bergenthal  another 
note  to  the  bank  for  $10,000,  money  borrow- 
ed by  Anna  M.  Bergenthal  from  the  bank,  so 
causing  warehouse  receipts  of  the  corpora- 
tion to  be  held  as  collateral  security  to  the 
individual  indebtedness  of  Anna  M.  Bergen- 
thal to  the  amount  of  $10,000.  During  the 
argument  of  this  case  William  Bergenthal 
procured  from  the  bank  a  release  of  said 
warehouse  receipts  as  collateral  to  said 
$10,000  note  of  Anna  M.  Bergenthal. 

(15)  While  the  trial  was  In  progress,  Wil- 
liam Bergenthal  caused  a  meeting  of  the 
stockholders  to  be  held,  all  the  stockholders 
at  that  time  being,  plaintiff,  William  Bergen- 
thal, Anna  M.  Bergenthal,  William  F.  Berg- 
enthal and  one  Adelheld  Gran,  a  relative 
of  William  Bergenthal.  At  this  meeting  a 
resolution  was  proposed,  against  the  protest 
of  plaintiff,  attempting  to  ratify  and  confirm 
the  exchange  of  malt  for  whisky,  and  Wil- 
liam and  Anna  M.  Bergentlial  voting  a 
majority  of  the  shares  of  the  corporation 
thereon  were  guilty  of  actual  fraud  in  the 
transactions  and  were  interested  parties. 
Adelheld  Grau  had  no  knowledge  of  the  facts 
and  circumstances  concerning  the  transac- 
tion and  William  F.  Bergenthal  was  under 
the  control  and  domination  of  William  Berg- 
enthal, 


(16)  May  29,  1902,  plaintiff  demanded  In 
writing  of  defendants  Wiliiain  and  Anna  M. 
Bergenthal  as  president  treasurer,  and  sec- 
retary of  the  corporation,  that  the  surplna 
merchandise  be  reduced  by  immediate  sales 
at  market  rates,  and  applied  In  reduction  of 
corporate  debts  and  as  dividends  to  stock- 
holders, and  that  they  take  out  whisky  ex- 
changed for  malt  to  the  amount  of  $37,O00, 
and  that  the  salaries  of  William  and  Anna 
M.  Bergenthal  be  reduced.  June  9,  1902,  a 
special  meeting  of  the  directors  of  the  cor- 
poration was  called  by  William  Bergentbal, 
at  which  he  announced  his  intention  of  go- 
ing to  Europe,  and  resolutions  were  ijassed 
excluding  plaintiff  as  vice  president  from  any 
control  of  or  action  In  said  business  during 
the  absence  of  William  Bergenthal  Plain- 
tiff was  present  at  said  meeting  and  en- 
deavored to  have  resolutions  passed  reducing 
the  surplus  stock,  reducing  the  salaries  of 
William  and  Anna  M.  Bergenthal,  g^Iving  tbe 
vice  president  authority  in  the  absence  of 
tbe  president,  and  requiring  exchanged  whis- 
kys  to  be  taken  off  the  hands  of  the  corpor- 
ation by  William  and  Anna  M.  Bergentbal. 
all  of  which  were  refused  by  said  William 
and  Anna  M.  Bergenthal,  although  all  direc- 
tors were  present  That  it  Is  not  and  was 
not  the  intention  of  William  and  Anna  M. 
Bergenthal  to  take  said  whiskys  off  the  hands 
of  tbe  corporation,  or  any  part  thereof,  or 
to  reduce  said  surplus  stock  or  to  reduce 
their  salaries,  or  to  correct  said  accounts  in 
any  particular.  On  February  14,  1903,  Wil- 
liam Bergenthal,  as  president  of  said  com- 
pany discharged  plaintiff  from  the  employ- 
ment of  said  company  by  attempting  to  cut 
down  his  salary,  and  plaintiff  thereafter 
started  in  tbe  wholesale  liquor  business  on 
his  own  account 

(17)  William  and  Anna  M.  Bergenthal, 
against  the  plaintiff's  objection,  procured 
the  passage  of  a  resolution  at  the  stockhold- 
er's meeting,  held  during  the  trial  of  this 
action,  to  the  effect  that  the  attom^'s  fees 
of  the  defendant  in  this  action  be  paid  oat 
of  the  funds  of  tbe  corporation,  and  that  they 
have  been  paying  such  attorney's  fees. 

As  conclusions  of  law: 

(1)  That  all  transactions  respecting  the 
note  of  March  2,  1891,  and  its  renewals  and 
the  exchange  of  malt  for  whisky  were  fraud- 
ulent and  void.  That  the  pledge  of  ware- 
house receipts  of  the  corporation  as  security 
for  the  individual  indebtedness  of  Anna  M. 
Bergenthal  and  the  transactions  connected 
therewith  were  fraudulent  in  law.  That  the 
resolution  passed  at  the  meeting  of  stockhold- 
ers during  the  trial  of  this  action  attempting 
to  ratify  the  exchange  of  malt  for  whisky  la 
▼old. 

(2)  That  tbe  plaintiff  is  entitled  to  have 
the  salaries  of  William  and  Aima  M.  Bergen- 
thal reduced  to  a  reasonable  amount,  or  to 
have  credits  agreed  to  be  made  on  notes  to 
Anna  M,   Bergentbal   in  the  order   agreed 
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upon,  and  that  the  court  wonid  determine 
the  relief  to  be  given  upon  the  coming  In  of 
the  referee's  report. 

(3)  Plalntltr  Is  entitled  to  a  decree  that  the 
corporation  reduce  Ita  surplus  merchandise 
■<Hi  band  and  in  Europe  by  requiring  Anna 
M.  Bergenthal  to  take  off  the  hands  of  the 
-corporation  whiskys  which  it  received  from 
lier  as  a  result  of  the  barley  malt  transac- 
tion, and  to  surcharge  and  correct  her  ac- 
count accordingly,  and  to  recover  from  her 
■-wliatever  she  owes  the  corporation. 

■<4)  The  court  reserves  until  the  coming  in 
<of  the  referee's  report  the  question  of  neces- 
aity  and  extent  of  reduction  of  surplus  mer- 
chandise in  European  warehouses  necessary 
to  proper,  prudent  business  management, 
leaving  a  reasonable  discretion  in  the  board 
4tt  directors. 

(5)  The  question  of  whether  William  and 
.Anna  M.  Bergenthal  account  for  and  refund 
moneys  paid  out  of  corporate  funds  in  de- 
fense of  this  action  held  in  abeyance  until 
the  coming  In  of  the  referee's  report,  but 
plaintiff  is  entitled  to  have  amounts  so  paid 
■•out  ascertained  upon  reference  and  is  en- 
titled to  an  Injunction  restraining  William 
and  Anna  M.  Bergenthal  from  further  pay- 
.m^it  and  from  using  the  credit  or  ware- 
lioase  receipts  or  other  property  of  the  cor- 
poration on  private  account 

<6)  That  this  cause  be  referred  by  inter- 
locutory decree  to  some  person  to  be  agreed 
upon  or  appointed  by  the  court  to  take  evi- 
dence upon  the  questions  reserved  and  state 
accounts  and  report  to  the  court,  and  that 
the  referee  shall  report  the  reasonable  mar- 
ket value  of  the  services  of  William  and 
Anna  M.  Bergenthal,  and  the  amount  each 
has  received,  and  ascertain  and  report  the 
:  amount  which  should  be  credited  to  Anna  M. 
Bergenthal  under  agreement  of  June  16, 
1888;  also  take  evidence  upon  and  respect- 
ing Anna  M.  Bergen thal's  private  account 
•on  the  books  of  the  corporation;  and  further 
-ascertain  and  report  the  amonnt  In  gallons, 
■the  value  of  and  the  amount  necessary  to 
'be  paid  for  expenses  and  custom  duty  in 
-getting  back  into  the  United  States  all  mer- 
'Cbandlse  of  said  corporation  in  European 
warehouses  and  the  price  at  which  the  same 
can  be  sold  In  the  market  and  ascertain 
iand  report  what  part,  if  any,  of  the  present 
-stock  of  merchandise  of  defendant  corpora- 
■tlon  on  hand  over  and  above  that  carried  in 
Xhiropean  warehouses  ought  to  be  sold  and 
'Converted  Into  money  and  applied  on  debts 
and  dividends  of  said  corporation,  and  ascer- 
tain and  report  other  things  specified  In  this 
conclusion. 

<7)  The  court  further  finds  that  the  statute 
of  limitation  pleaded  is  no  bar  to  the  action, 
and  that  plaintiff  has  not  been  gnilty  of 
laches,  but  reserves  its  decision  until  the 
coming  in  of  the  referee's  report  as  to  wheth- 
er the  statute  of  limitation  may  be  a  bar  to 
any  claim  which  might  then  be  made  to 
jreoover  the  salary  of  William  Bergenthal, 


which  he  received  more  than  six  years  prior 
to  the  commencement  of  the  action. 

Judgment  was  entered  in  favor  of  the 
plaintiff  In  accordance  with  the  findings  of 
fact  and  conclusions  of  law.  Exceptions 
were  duly  filed,  and  an  appeal  taken  from  the 
judgment  to  this  court. 

George  Sylvester  and  George  P.  Miller  (Mil- 
ler, Mack  &  Falrchlld,  of  counsel),  for  ap- 
pellants. Timlin  &  Gllcksman,  for  respond- 
ent. 

KERWIN,  J,  (after  stating  the  facts). 
The  controversy  arising  upon  this  appeal  so 
far  as  we  regard  It  necessary  to  consider 
the  questions  presented  may  be  classified  in 
a  general  way  under  the  following  heads: 
(1)  The  note  transaction;  (2)  the  malt  and 
whisky  transaction;  (3)  salaries  of  William 
and  Anna  M.  Bergenthal;  (4)  pledge  of  ware- 
house receipts;  (5)  statute  of  limitation;  (6) 
reduction  of  merchandise;  (7)  attorney's  fees 
paid  out  of  corporate  funds.  The  findings  of 
fact  present  a  complete  history  of  the  ques- 
tions involved,  and  there  is,  with  few  excep- 
tions, but  little  dispute  upon  the  facts.  The 
findings  respecting  fraud  upon  the  part  of 
the  defendants  are  based  more  npon  infer- 
ences drawn  from  admitted  facts  than  from 
findings  upon  the  controverted  questions  of 
fact 

1.  It  is  undisputed  that  Anna  M.  Bergen- 
thal received  the  avails  of  the  $10,747.90 
note,  and  that  it  was  not  charged  to  her 
until  long  after  it  was  received,  as  found  by 
the  court  But  it  is  also  established  beyond 
question  that  she  paid  the  full  amount  of 
the  note,  together  with  interest  True,  the 
transaction  was  not  regularly  entered,  and 
If  it  had  been  the  account  of  Anna  M.  Ber- 
genthal would  have  appeared  differently  on 
the  books,  as  found  by  the  court  There 
would  have  been  a  large  debit  against  her, 
which  did  not  appear.  But  we  are  unable 
to  see  how  the  corporation  was  In  any  way 
Injured  by  the  irregular  bookkeeping.  The 
avails  of  the  note  simply  did  not  appear 
on  the  account  of  Anna  M.  Bergenthal  with 
the  corporation,  but  she  paid  the  interest  by 
being  charged  in  her  account  with  the  com- 
pany as  the  same  was  paid  upon  the  original 
note  as  well  as  upon  all  renewals.  The  loan 
was  considered  and  treated  as  her  loan, 
and  aside  from  the  irregular  bookkeeping 
there  seems  to  have  been  no  attempt  to  con- 
ceal the  facts  teom  any  one.  In  addition 
to  paying  the  Interest  as  it  fell  due  upon  the 
original  note  and  all  renewals  thereof,  Anna 
M.  Bergenthal  paid,  December  2,  1893, 
$1,247.90,  leaving  a  balance  of  $15,500,  which 
was  on  September  29,  1894,  paid.  So,  it 
appears  that  the  whole  amount  of  this  note 
and  interest  was  paid  by  Anna  M.  Bergm- 
thal,  and  the  only  burden  assumed  by  the 
corporation  was  that  of  loaning  its  credit 
In  consequence  of  being  a  party  to  the  note, 
and  it  does  not  appear  that  it  was  in  any 
way  Injured  by  so  dolus,    Cx>nnsel,  however, 
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claims  that  tbe  traiisactlon  amounted  In  ef- 
fect to  tbe  loaning  of  the  money  of  tbe  cor- 
poration to  Anna  M.  Bergentbal,  and  that  It 
was  entitled  to  Interest  tbereon.  Tbls  con- 
tention, bowever.  Is  not  supported  by  tbe  evi- 
dence. It  is  perfectly  clear  that  the  money 
was  borrowed  at  the  bank  for  the  use  and 
benefit  of  Anna  M.  Bergentbal,  and  Immedi- 
ately upon  tbe  execution  of  tbe  note  tbe 
whole  amount  was  taken  by  her  and  the 
note  given  therefor  always  regarded  as  her 
obligation.  It  was  In  effect  a  loan  from  tbe 
bank  for  her  use.  Had  tbe  company  paid 
tbe  Interest  to  the  bank,  of  course,  Anna 
M.  Bergentbal  would  then  be  obligated 
to  It  for  such  Interest,  and  tbe  principal, 
if  paid  by  it  It  Is  argued  that  if  tbe 
avails  of  this  note  bad  been  charged  to 
Anna  M.  Bergentbal,  she  would  have  bad  a 
much  larger  debit  in  her  account  with  tbe, 
corporation,  and,  under  tbe  mode  of  doing 
business  and  system  adopted  and  carried  on, 
would  be  paying  interest  upon  such  debt. 
But  it  was  entirely  Immaterial  to  tbe  cor- 
poration whether  sbe  paid  interest  to  it, 
and  it  paid  interest  to  the  bank,  or  whether 
she  paid  tbe  interest  direct  to  the  bank.  The 
result  to  tbe  corporation  would  be  precisely 
the  same.  Tbe  effect  of  tbe  bookkeeping  re- 
specting this  loan  was  that  tbe  note  trans- 
action was  kept  off  tbe  account  of  Anna  M. 
Bergentbal,  and  sbe  paid  the  Interest  and 
principal,  and  the  corporation  lost  notbing 
financially  by  the  transaction.  Tbe  court 
found,  bowever,  that  tbe  money  was  taken 
surreptitiously  from  tbe  bank,  and  that  tbe 
transaction  was  fraudulent  We  do  not  think 
tbls  finding  is  supported  by  the  evidence. 
The  history  of  this  note  transaction  as  es- 
tablished by  tbe  evidence  shows  that  tbe 
irregularity  of  bookkeeping  was  with  no 
fraudulent  intent  It  is  quite  obvious  that  if 
the  purpose  was  to  misappropriate  tbe  mon- 
ey of  tbe  corporation  a  different  course  would 
have  been  pursued.  The  note  and  the  renew- 
als were  carried  as  tbe  loan  of  Anna  M.  Ber- 
gentbal and  although  tbe  money  was  not 
charged  to  ber  when  sbe  received  it  it  was 
treated  in  all  transactions  thereafter  as  ber 
loan  and  the  note  as  ber  obligation,  and 
never  considered  or  treated  as  an  obligation 
of  tbe  company.  When  tbe  first  Interest  fell 
due  tbe  bookkeeper  was  Informed  by  William 
Bergentbal  that  tbe  note  was  the  obligation 
of  Anna  M.  Bergentbal  and  not  that  of  tbe 
company,  and  tbe  interest  was  accordingly 
charged  to  her,  and  all  subsequent  install- 
ments of  interest  as  they  fell  due  were  char- 
ged to  her  in  her  account  on  tbe  books  of 
tbe  corporation.  So,  it  is  not  easy  to  see 
how  William  or  Anna  M.  Bergentbal  could 
have  bad  any  fraudulent  purpose  in  mind  or 
any  intent  to  injure  tbe  William  Bergentbal 
Company.  While  resulting  in  Irregular  and 
improper  bookkeeping,  It  worked  out  precise- 
ly tbe  same  as  though  tbe  avails  of  the  note 
bad  at  tbe  time  of  discount  been  charged 
to  Anna  M.  BergentbaL 


2.  Tbe  court  found  that  the  so-called  malt 
transaction  was  fraudulent  but  we  fall  to 
discover  any  evidence  establishing  fraud. 
Tbe  court  below  obviously  drew  inferences 
of  fraud  from  the  nature  of  tbe  transaction 
and  course  of  dealing,  which,  we  think,  are 
not  warranted  by  the  evidence.  There  is  no 
evidence  that  the  sale  was  not  open  and  fair 
and  at  a  reasonable  market  price.  There 
can  be  no  doubt  but  that  William  and  Anna 
M.  Bergentbal,  because  of  their  fiduciary  re- 
lation to  tbe  corporation  as  officers  and  di- 
rectors, owed  the  highest  good  faith,  dili- 
gence, and  endeavor  to  promote  tbe  interest 
of  tbe  William  Bergentbal  Company,  but 
they  were  not  prohibited  from  selling  their 
property  to  the  corporation,  provided  the 
transaction  was  open  and  fair.  William  and 
Anna  M.  Bergentbal  constituted  a  majority 
of  tbe  directors  and  officers  of  the  corpora- 
tion. Their  acts,  therefore,  in  dealing  with 
it  must  be  closely  scrutinised.  But  after 
careful  examination  of  the  evidence  we 
fail  to  find  anything  tending  to  show  that 
they  did  not  so  act  in  tbe  utmost  good 
faith.  In  1804,  Anna  M.  Bergentbal,  through 
William  Bergentbal,  sold  to  tbe  corpora- 
tion 1,161  barrels  of  whisky,  which  had 
been  received  in  exchange  for  malt  owned 
by  her,  and  sbe  was  given  credit  on  her 
account  for  said  whisky  at  a  fair  market 
value,  so  the  company,  by  the  transaction,, 
was  buying  whisky  at  Its  fair  market  Talu& 
Such  a  transaction,  although  carried  out 
through  tbe  directors  in  disposing  of  their 
own  property  to  the  corporation  Is  valid. 
Spauldlng  et  al.  v.  North  Milwaukee  T.  S. 
Co.,  106  Wis.  481,  81  N.  W.  1064;  Milwaukee 
C.  S.  Co.  v.  Dexter  et  al.,  80  Wis.  214,  74 
N.  W.  876,  40  L.  R.  A.  887;  Franey  v.  Warn- 
er et  al.,  06  Wis.  222,  71  N.  W.  81;  Twin 
Lick  Ca  V.  Marbury,  81  U.  S.  687,  23  U 
Ed.  828;  Richardson  t.  Green,  138  U.  S. 
80,  10  Sup.  Ct  280,  83  L.  Ed.  516.  Tbe  sale 
was  not  only  for  the  fair  maifcet  value,  but 
was  open  and  the  transaction  entered  upoD 
the  books  and  known  to  the  stockholdera. 
The  plaintiff  admits  that  he  had  knowledge 
of  the  transaction  as  early  at  least  aa  1886. 
but  claims  at  that  time  he  objected  and  that 
William  Bergentbal  promised  to  take  tbe 
whisky  off  tbe  bands  of  the  corporation,  but 
nothing  was  done  to  carry  out  such  alleged 
promise  from  1885  to  1802.  Moreover,  during 
this  time  the  company  was  buying  whislcy 
from  other  parties.  In  the  purchase  firom 
Anna  M.  Bergentbal,  the  company  simply 
pursued  Its  customary  business  policy,  bought 
the  whisky  at  a  fair  market  price,  and  enter- 
ed the  transaction  respecting  it  on  the  books 
of  the  corporation.  Under  such  circumstan- 
ces, there  can  be  no  inference  of  fraud.  La* 
vassar  v.  Washbume,  50  Wis.  200,  6  N.  W. 
516;  Baumann  et  al.  v.  Luplnskl  et  al.,  106 
Wis.  451,  84  N.  W.  836;  Bumham  v.  Bum- 
ham  et  al.,  118  Wis.  508,  87  N.  W.  176,  100 
Am.  St  Rep.  885. 

It  is  argued  that  the  company  was  over- 
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stocked  with  whisky  at  the  time  of  the  piir< 
chase  from  Anna  M.  Bergentbal,  and  that 
William  Bergenthal  so  nnderstood  and  said 
In  talB  report  to  the  stockholders,  In  conse- 
^laence  of  which  the  condition  of  the  com- 
pany was  deplorable,  but  an  examination  of 
the  reports  and  correspondence  referred  to 
shows  that  the  complaint  was  based  largely 
apon  the  falling  oS  of  sales,  and  not  upon 
bad  business  policy  In  the  purchase  of  whis- 
ky. As  appears  from  the  evidence,  William 
Bergenthal  purchased  the  whisky  In  question 
from  Anna  M.  Bergenthal  for  the  corpora- 
tion, and  on  March  2,  1891,  credited  to  her 
npon  the  books  of  the  corporation  $15,500 
In  payment  for  such  whisky,  which  was  the 
balance  due  upon  the  116,747.96  note  and  its 
renewals.  William  Bergentbal  obviously  re- 
garded this  purchase  as  good  business  policy, 
and  there  is  no  evidence  to  show  that  it  was 
not  as  fair  and  open  and  upon  as  fair  terms 
as  purchases  of  whisky  from  other  parties. 
&'o  it  must  follow  that  if  any  mistake  was 
made  which  worked  Injury  to  the  corpora- 
tion. It  resulted  from  error  of  Judgment,  and 
not  from  any  fraud  on  the  part  of  William 
Bergentbal.  There  Is  abundance  of  evidence 
that  in  view  of  the  nature  of  the  company's 
trade  the  purchase  and  holding  of  large 
quantities  of  whisky  was  good  business  pol- 
icy. But,  whether  this  be  true  or  not,  courts 
cannot.  In  the  absence  of  fraud,  engage  in 
regulating  the  conduct  of  the  business  of 
corporations  against  the  wishes  of  a  majority 
of  the  directors  and  stockholders,  so  long  as 
the  corporation  is  acting  within  the  scope  of 
its  powers.  As  said  In  Gamble  v.  Queens  C. 
W.  Co.  et  al..  128  N.  Y.  99,  25  N.  B.  202, 
9  L.  R.  A.  627:  "It  Is  not,  however,  every 
<]uestlon  of  mere  administration  or  of  policy 
In  which  there  Is  a  difference  of  opinion 
among  the  stockholders  that  enables  the  mi- 
nority to  claim  that  the  action  of  the  ma- 
jority is  oppressive,  and  which  justifies  the 
minority  in  coming  to  a  court  of  equity  to 
obtain  relief.  Generally,  the  rule  must  be 
that  in  such  cases  the  will  of  the  majority 
shall  govern.  The  court  would  not  be  justi- 
fied in  interfering  even  in  doubtful  cases, 
where  the  action  of  the  majority  might  be 
susceptible  of  different  constructions.  To 
warrant  the  interposition  of  the  court  in  fa- 
vor of  the  minority  shareholders  In  a  cor- 
poration or  joint-stock  association,  as  against 
tlie  contemplated  action  of  the  majority, 
where  such  action  is  within  the  corporate 
powers,  a  case  must  be  made  out  which  plain- 
ly shows  that  such  action  Is  so  far  opposed 
to  the  true  Interests  of  the  corporation  it- 
self as  to  lead  to  the  clear  Inference  that  no 
one  thus  acting  could  have  been  influenced 
by  any  honest  desire  to  secure  such  interests, 
but  that  he  must  have  acted  with  an  intent 
to  subserve  some  outside  purpose,  regardless 
of  the  consequences  to  the  company  and  in 
a  manner  Inconsistent  with  its  interests. 
Otherwise,  the  court  might  be  called  upon  to 


balance  probabilities  of  profitable  results  to 
arise  from  the  carrying  out  of  the  one  or  the 
other  of  different  plans  proposed  by  or  on  be- 
half of  different  shareholders  In  a  corporation, 
and  to  decree  the  adoption  of  that  line  of  policy 
which  seemed  to  it  to  promise  the  best  results, 
or,  at  least,  to  enjoin  the  carrying  out  of  the 
opposite  policy.  This  is  no  business  for  any 
court  to  follow."  Thels  v.  Durr  (Wis.)  104  N. 
W,  985;  Clark  &  Marshall,  Private  Corp. 
554  (a),  and  cases;  Leslie  v.  LorUlard  et  al., 
110  N.  T.  519,  18  N.  B.  363,  1  L.  E.  A.  450 ; 
Hawes  V.  Oakland,  104  U.  S.  450,  26  U  Ed. 
82T;  Rothwell  v.  Robinson,  44  Minn.  538; 
Shaw  V.  Davis  et  al.,  78  Md.  308,  28  AO.  619, 
23  L.  R.  A.  294;  Waldoborough  v.  Railway 
Co.,  84  Me.  469,  24  Aa  042;  Pratt  v.  Pratt, 
Read  &  Co.,  83  Conn.  446.  The  court  found 
that  the  resolution  passed  ratifying  this 
malt-wtilsky  transaction  was  fraudulent,  that 
WlUlaiA  and  Anna  M.  Bergenthal  were  In- 
terested parties,  and  that  William  dominated 
the  stockholders  and  directors.  But  all  the 
stockholders,  except  plaintiff,  voted  for  the 
resolution.  Furthermore,  the  transaction  ap- 
peared on  the  books  of  the  corporation  from 
the  time  of  sale  and  appeared  continuously 
In  the  treasurer's  report,  and  was  approved 
at  each  annual  meeting  by  at  least  a  majori- 
ty of  the  stockholders.  Besides,  part  of  the 
whisky  was  sold  long  before  this  action  was 
brought  It  is  quite  clear  from  the  evidence 
that  had  the  agreement  referred  to  in  the 
statement  of  facts  respecting  the  payment 
to  plaintiff  of  SVi  per  cent  on  his  note  to 
Anna  M.  Bergentbal  been  complied  with,  this 
action  would  not  have  been  Instituted,  and 
that  plaintiff's  real  purpose  in  so  doing  was 
not  to  forward  the  Interest  of  the  corpora- 
tion, but  bis  own.  So,  It  can  hardly  be  said 
that  plaintiff  occupies  the  position  of  an  In- 
nocent stockholder  so  as  to  bring  him  within 
the  right  to  invoke  the  aid  of  a  court  of 
equity  when  all  other  stockholders  are  op- 
posed to  the  maintenance  of  the  action. 

3.  An  annual  salary  of  $6,000  to  William 
Bergenthal,  president  of  the  corporation,  and 
$500,  to  Anna  M.  Bergenthal,  secretary,  have 
been  paid  since  1888.  These  salaries  have 
been  annually  allowed  by  all  the  stockholders 
including  respondent  After  the  commence- 
ment of  this  action  and  in  1898,  respondent 
presented  a  resolution  to  reduce  the  presi- 
dent's salary  to  $3,000  and  the  secretary's  to 
$25,  which  resolution  was  defeated  by  a  vote 
of  781  to  219  shares,  and  the  salaries  were 
again  placed  at  $6,000  and  $600  respectively 
as  formerly.  True,  respondent  had  an  agre^ 
ment  with  William  and  Anna  M.  Bergenthal 
that  he  should  receive  SMt  per  cent  upon 
his  interest  in  the  William  Bergenthal  Co. 
so  long  as  William  Bergenthal's  salary  re- 
mained at  $6,000.  It  seems  to  be  conceded 
by  counsel  for  respondent  that  this  agree- 
ment was  void  as  against  public  policy,  and 
there  is  very  respectable  authority  so  holding. 
Guernsey  v.  Cook,  120  Mass.  601 ;  Fennessy  v. 
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Bobs  {Stip.)  Sd  'S.  T.  SupiK  323.  Obviously, 
respondent's  objection  Is,  not  tbat  the  salary 
of  the  president  Is  too  high,  but  that  the  presi- 
dent and  secretary  have  failed  to  keep  their 
agreement  to  pay  him  3%  per  cent  upon  his 
Interest  In  the  William  Bergentbal  Co.,  while 
the  salary  remained  so  fixed.  Whether  re- 
q>ondent  lias  any  claim  for  the  3^  per  cent 
cannot  be  determined  In  this  action.  This 
is  a  personal  not  a  corporate  claim,  and  not 
one  contemplated  or  authorized  by  sections 
3237-3239,  Rev.  St  1896,  under  which  this 
action  is  brought  South  Bend  O.  S.  P.  Co. 
V.  Crlbb,  97  Wis.  230,  72  N.  W.  749;  Gores  v. 
Day,  99  Wis.  276,  74  N.  W.  787;  Jenkins  et 
al.  V.  Bradley  et  al.,  104  Wis.  652,  80  N.  W. 
1025 ;  Killen  v.  Barnes,  106  Wis.  546,  82  N.  W. 
536.  The  court  below  found  that  the  respond- 
ent is  entitled  to  have  the  salaries  of  William 
and  Anna  M.  Bergenthal  reduced,  or  else 
have  credit  on  his  notes  as  agreed  and  that 
the  court  should  determine  which  relief  be 
granted  on  the  coming  In  of  the  referee's  re- 
port All  the  stockholders,  Including  respond- 
ent having  voted  to  fix  the  salaries  at  |6,000 
and  $500  respectively,  from  1888  down  to 
the  commencement  of  the  action,  respondent 
cannot  now  be  heard  in  a  court  of  equity  on 
behalf  of  the  corporation  in  an  action  to  re- 
duce them  because  of  a  personal  grievance  of 
his  own.  Klilen  v.  Barnes,  supra;  Harrlgan 
V.  Gilchrist  121  Wis.  127,  99  N.  W.  909.  In 
Morawetz  on  Private  Corporations,  vol.  1 
(2d  Ed.),  I  262,  it  Is  said:  "There  is,  how- 
ever, evident  propriety  In  refusing  to  allow 
a  shareholder  to  sue  on  account  of  a  wrong 
which  he  has  voluntarily  acquiesced  in  and 
condoned,  even  although  the  corporation 
might  sue  for  bis  benefit  The  plaintiir  un- 
der these  circumstances  would  have  no  meri- 
torious causes  of  complaint  and  he  would  be 
allowed  to  share  in  the  benefits  of  a  recovery 
by  the  corporation,  merely  because  It  would 
be  Impossible  to  separate  his  interest  from 
the  Interests  of  the  other  shareholders.  If 
the  remaining  shareholders  should  subse- 
quently acquiesce  in  the  transaction,  the  cor- 
poration Itself  would  be  bound,  and  the  en- 
tire cause  of  complaint  be  barred.  Individ- 
ual shareholders  who  have  acquiesced  should 
at  least  be  disqualified  from  suing  where  the 
other  shareholders  and  the  company  through 
its  agents  have  taken  no  steps  to  assert  Its 
rights." 

4.  William  and  Anna  M.  Bergenthal  execut- 
ed on  November  6, 1901,  two  notes  of  $10,000, 
each  to  the  First  National  Bank  of  Milwau- 
kee, the  makers  received  the  avails  of  one  of 
these  notes,  and  the  proceeds  of  the  other 
were  received  by  the  William  Bergenthal 
Company,  and  credited  to  it  on  the  books  of 
the  company.  To  secure  one  of  these  notes 
the  makers  deposited  103  shares  of  the  capital 
stock  of  the  William  Bergenthal  Company, 
owned  by  Anna  M.  Bergenthal.  To  secure 
the  other  were  deposited  warehouse  receipts 
of    the    William    Bergenthal    Company    for 


1,414  barrels  of  wbidcy.  The  regular  form, 
of  collateral  note  used  by  the  bank  contain- 
ing the  provision  that  the  collateral  Is  de- 
posited as  collateral  "for  the  payment  of 
this  or  any  other  direct  or  indirect  liability 
or  liabilities  of  ours  to  said  bank,  due  or 
to  become  due,  that  may  be  hereafter  con- 
tracted or  existing,  however,  acquired  by  said 
bank,"  was  given.  This  form  of  note  in  legal 
effect  made  the  warehouse  receipts  collateral 
to  the  note,  the  proceeds  of  which  William 
and  Anna  M.  Bergenthal  received.  During  tbe- 
trlal  the  bank  executed  and  delivered  an  in- 
strument canceling  so  much  of  ttiis  collateral 
agreement  as  provided  that  the  warehouse  re- 
ceipts be  applied  or  held  as  security  for  any 
individual  ind^tedness  of  the  makers.  Ttae- 
court  below  found  that  die  pledge  of  these- 
warehouse  receipts  was  fraudulent  in  law,, 
and  that  plalntlfl^  was  entitled  to  an  injunc- 
tion restraining  William  and  Anna  M.  Ber- 
genthal from  using  the  credit  or  property  of 
the  corporation  for  private  purposes.  We- 
cannot  discover  from  the  evidence  that  there 
was  any  intention  to  defraud  in  the  pledge- 
of  the  warehouse  receipts.  It  seems  the 
clause  making  them  collateral  to  Individual 
indebtedness  was  an  unconscious  erron 
promptly  corrected  when  discovered,  and  it- 
does  not  appear  that  the  company  was  in- 
jured ther^y.  There  is  nothing  in  the  evi- 
dence indicating  that  defendants  threatened 
or  intend  to  use  the  company's  credit  fraodn- 
lently  or  to  its  injury,  and- under  such  cir- 
cumstances tlie  injunction  should  not  Iiave- 
tieen  awarded.  Cobb  et  al.  v.  Smith  et  al., 
10  Wis.  661;  Quin  v.  Havener  et  al.,  118 
Wis.  53,  94  N.  W.  642; 

6.  Whether  tlie  note  transaction  or  the 
malt  and  whisky  transaction  resulted  in  any 
wrong  to  the  corporation,  or  whether  tbe- 
flndlngs  of  fact  in  regard  thereto  are  sup- 
ported by  the  evidence,  we  deem  wholly  Im- 
material, because  it  is  clear  that  if  any  cause- 
of  action  ever  existed  respecting  these  claims 
the  same  is  barred  by  the  statute  of  limita- 
tion. Conceding  these  transactions  to  have- 
been  fraudulent,  there  can  be  no  doubt  the 
William  Bergenthal  Company  could  immedi- 
ately after  the  sale  of  the  whislcy  to  the 
corporation  have  repudiated  the  transaction, 
and  sued  at  law  for  damages,  or  brought  an 
action  in  equity  to  avoid  the  sale,  and  to- 
reptore  the  corporation  to  its  former  rights, 
and  either  action  would  have  been  barred  in 
six  years  from  the  time  the  right  of  action  ac- 
crued. Buttles  V.  De  Baun,  116  Wis.  323,  98 
N.  W.  5 ;  Boyd  et  al.  v.  Mutual  F.  A.  et  aL. 
116  Wis.  165,  90  N.  W.  1086,  94  N.  W.  171, 
61  L.  R.  A.  918,  96  Am.  St  Rep.  948 ;  Pietscb 
V.  Milbrath  et  al.,  128  Wis.  647,  101  N.  W. 
388,  102  N.  W.  342,  68  U  R.  A.  945,  107  Am. 
St  Rep.  1017;  Kane  v.  Bloodgood,  7  Johns. 
Ch.  (N.  Y.)  90,  11  Am.  Dec.  417.  Where  the 
remedy  at  law  and  in  equity  are  concurrent 
upon  the  same  state  of  facts,  the  action  in 
equity  is  barred  Irrespective^  the  discovery- 
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of  tbe  facts  conatltutlu^  the  fraud,  when 
tbe  action  at  law  Is  barred.  But,  wh«re  tbe 
action  is  one  for  relief  upon  tbe  gnmnd  of 
fraud  In  a  case  which  was  on  or  faefore  the 
28th  day  of  February,  1857,  solely  Cognizable 
by  a  court  of  chancery,  the  cause  of  action 
Is  not  deemed  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts 
constituting  the  fraud.  Subdivision  7,  sec- 
tion 4222,  Bev.  St  188&  The  right  of  action, 
therefore,  having  accrued  at  least  as  early 
as  1895  Is,  In  any  event,  governed  by  the  six- 
year  statute,  and  was  barred  in  1902  when 
this  action  was  commenced.  We  think  the 
ac-tlon  before  us  is  one  for  relief  upon  the 
ground  of  fraud  in  a  case  where  law  and 
equity  have  concurrent  jurisdiction,  and  Is 
governed  by  Boyd  et  al.  v.  Mutual  F.  Associa- 
tion et  ai.,  supra  and  Peltsch  v.  MUbrath, 
sapra.  But  if  it  be  conceded  as  claimed  by 
counsel  for  respondent  that  the  action  is 
one  cognizable  solely  by  a  court  of  equity, 
we  cannot  see  how  tbe  respondent  is  in  any 
better  position,  since  in  such  case  tbe  cause 
of  action  would  be  barred  within  six  years 
after  the  discovery  of  the  facts  constituting 
the  fraud,  under  subdivision  7,  section  4222, 
Rev.  St  1898.  As  we  understand  tbe  argu- 
ment of  counsel  for  respondent  it  is  claimed 
that  the  particular  kind  of  action  here 
brought  is  not  one  falling  within  tbe  con- 
current jurisdiction  of  law  and  equity,  be- 
cause antecedently  to  the  statutes  upon  the 
subject  the  jurisdiction  was  vested  exclu- 
sively in  courts  of  chancery,  and  has  al- 
ways BO  continued,  and  that  the  power  given 
by  section  8237,  Rev.  St  1898,  Is  such  power 
as  can  only  be  exercised  by  a  court  of  equity. 
But  subdivision  7,  section  4222,  Rev.  St  1898, 
is  expressly  made  to  apply  generally  to  causes 
of  action,  which  before  the  Code  were  solely 
cognizable  by  a  court  of  chancery,  where  tbe 
relief  sought  was  upon  tbe  ground  of  fraud, 
and  makes  the  limitation  six  years  after  the 
discovery  of  the  facts  constituting  tbe  fraud. 
So  It  seems  to  us  that,  upon  any  theory  of 
the  case,  the  action  must  be  barred,  and  we 
are  unable  to  see  that  it  would  make  any  dif- 
ference whether  in  an  action  brought  under 
this  statute  against  a  corporation  various  and 
different  causes  of  action  might  be  asserted, 
provided  in  such  action  the  right  of  recovery 
was  primarily  based  upon  fraud,  and  the  re- 
lief sought  upon  that  ground.  Of  course,  in 
tbe  case  at  bar  the  right  to  any  of  the  relief 
prayed  for  must  necessarily  depend  upon 
whether  the  officers  of  the  corporation  were 
guilty  of  fraud.  The  alleged  cause  of  action 
to  reduce  the  salaries  and  the  claims  made 
in  consequence  of  the  so-called  note  trans- 
action and  malt-whisky  transaction  are  based 
upon  fraud,  and  the  relief  sought  in  the  ac- 
tion respecting  accounting,  reduction  of  stock 
and  appointment  of  receiver  are  Incidental 
to  the  question  of  fraud.  So,  the  cause  of 
action  here  must  stand  or  fall  upon  the  ques- 
tion of  fraud. 

But  It  is  argued  that  because  of  tbe  fidu- 


ciary relattott  ittlslitag  between  the  corpora' 
tlon  and  Its  offlcen,  and  tbe  system  of  mu- 
tual charges  and  credits  kept  between  the 
corpon&tion  and  Anna  M.  Bergenthal,  the 
right  of  action  did  not  accrue  In  favor  of 
the  corporation  until  not  only  a  d^nand  had 
been  made,  but  there  was  refusal  or  neglect 
of  the  agent  to  comply  with  the  demand,  and 
that  "here  no  demand  could  have  been  made 
by  tbe  corporation  and  there  was  no  re- 
fusal until  1902."  It  is  established  in  the 
case,  however,  that  the  directors  and  at 
least  a  majority  of  the  stockholders  includ- 
ing the  respondent  knew  of  the  alleged  fraud 
as  early  as  1893,  the  dealings  respecting  the 
malt  and  wblsky  transaction  and  tbe  salary 
transaction  being  the  ones  upon  which  re- 
spondent's right  of  action.  If  any,  rested^ 
There  is  evidence  that  In  1895,  and  there- 
after, the  respondent  made  complaint  re- 
specting tbe  malt-whisky  transaction,  and 
that  defendant  William  Bergenthal  promised 
to  take  tbe  whisky  ofT  the  hands  of  the  cor- 
poration, but  that  this  was  never  done,  and 
the  fraud,  if  any  existed,  was  discovered  as 
early  as  1895,  and  upon  any  theory  of  tbe 
statute  of  limitation  the  right  of  action  then 
accrued.  The  contention  made  by  counsel 
for  respondent  that  the  right  of  action  did 
not  accrue  until  demand  and  refusal  in  a 
case  like  the  one  at  bar  has  been  repudiated 
by  this  court.  Boyd  et  al.  v.  Mutual  F.  As- 
sociation et  al.,  116  Wis.  155,  90  N.  W.  108G, 
94  N.  W.  171,  61  L.  R.  A.  918,  06  Am.  St 
Rep.  948;  Buttles  v.  De  Baun,  116  Wis.  32S, 
93  N.  W.  5;  Pietsch  v.  MUbrath,  123  Wis. 
647,  101  N.  W.  388,  102  N.  W.  342,  68  I*  R. 
A.  945,  107  Am.  St  Rep.  1017.  The  cases 
cited  by  counsel  for  respondent  upon '  tbe 
proposition  that  an  action  by  the  principal 
for  accounting  is  not  barred  so  long  as  the 
fiduciary  relation  continues  are  not  applica- 
ble. They  rest  mainly  upon  the  doctrine  that 
concealment  of  fraud  postpones  the  operation 
of  tbe  statute,  or  upon  some  other  relation 
existing  between  the  agent  and  principal 
which  prevents  the  bringing  of  notice  home, 
to  tbe  principal,  in  action  solely  cognlzabIe> 
by  courts  of  equity.  Kane  v.  Bloodgood,  7." 
Johns.  Ch.  (N.  Y.)  90,  90  Am.  Dec.  417^,; 
Teasley  v.  Bradley  (Ga.)  35  S.  B.  782,  78< 
Am.  St  Rep.  113;  Wilson  t.  Miller  et  al.. 
(Va.)  61  S.  B.  837;  McIIarry  v.  Irvln's  Ex'r., , 
85  Ky.  322,  3  S.  W.  374.  4  S.  W.  800;  Cox«- 
et  aL  V.  Huntsvllle  6.  L.  Co.,  106  Ala.  373,. 
17  South.  626;  Danville,  H.  &  W.  R.  Co.  v. 
Kase  (Pa.)  39  Atl.  301.  Some  of  the  cases ; 
cited  by  counsel  for  respondent  bold  that- 
while  the  agent  is  In  the  performance  of  his 
duty  his  possession  of  money  or  property  is 
presumed  to  be  rightful,  and  subordinate  to . 
tbe  principal,  and  the  statute  does  not  begin 
to  run  until  demand  Is  made.  But  tbjse 
cases  can  have  no  application  here  wbere  - 
the  action  Is  based  upon  fraud  of  wiilch  the 
corporation  had  actual  notice  and  the  facts 
show  that  tbe  acts  of  tbe  agent  are  utterly 
inconsistent  with  an  innocent  construction. . 
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Buttles  ▼.  De  Bann,  118  Wis.  323,  83  N.  W. 
S;  Pletscb  t.  Milbratb,  123  Wis.  647,  101  N. 
W.  388,  102  N.  W.  342,  68  I*  R.  A.  945, 
107  Am.  St.  Rep.  1017.  The  contention  that 
the  action  is  to  recover  upon  a  mutual  open 
account  current  cannot  be  sustained.  The 
action  is  based  upon  fraud  aud  not  upon  con- 
tract, to  which  the  limitation  of  section  4226 
applies.  This  section  manifestly  has  refer- 
ence to  an  action  contractural  in  its  nature, 
based  upon  an  obligation  to  pay  the  balance 
due  upon  an  open  account  We  think  it  clear 
that  sections  3237,  3239,  Rev.  St.  1898, 
under  which  this  action  Is  brought,  are  not 
based  upon  any  right  to  enforce  a  contract 
obligation  against  the  corporate  officers.  So, 
the  only  claims  here  which  constitute  any 
basis  whatever  for  an  action  under  sections 
3237,  3239  were  barred  by  the  statute  of  limi- 
tation at  the  time  ot  the  commencement  of 
this  action. 

6.  We  think  that  no  reduction  of  merchan- 
dise should  be  ordered.  We  have  heretofore 
referred  to  the  doctrine  that  business  policy 
or  wisdom  of  officers  of  a  corporation  when 
not  ultra  vires  and  free  from  fraud  should 
not  be  Interfered  with  by  courts,  where  a 
majority  of  the  stockholders  and  directors 
favor  such  policy.  The  Judgment  below  re- 
served until  the  coming  In  of  the  referee's 
report  the  question  of  necessity  and  extent 
of  reduction.  The  record  does  not  present 
such  a  case  as  to  warrant  Interference  by  the 
court  There  is  no  sufficient  evidence  to  war- 
rant the  finding  that  the  stock  was  carried 
fraudulently,  or  for  any  unlawful  purpose. 
On  the  contrary,  there  Is  ample  evidence  to 
support  a  finding  that  It  was  good  busiuess 
policy  to  pursue  the  course  adopted.  Re< 
spondent  admits  that  the  question  is  one  of 
business  policy.  Such  matters  much  be  set- 
tled by  the  stockholders.  As  said  in  Dur- 
fee  v.  Old  Colony  R.  Co.,  5  Allen  (Mass.) 
230:  'It  may  be  stated  as  an  indisputable 
proposition  that  every  person  who  "becomes 
a  member  of  a  corporation  aggregate  by  pur- 
abasing  and  holding  shares  agrees  by  neces- 
sary implication  that  be  will  be  bound  by  all 
acts  and  proceedings  within  the  scope  of  the 
powers  and  authority  conferred  by  the  char- 
ter, which  shall  be  adopted  or  sanctioned  by 
a  vote  of  the  majority  of  the  corporation, 
duly  taken  and  ascertained  according  to 
law.    This  is  the  unavoidable  result  of  the 


fundamental  principle  tbat  the  majority  of 
the  stockholders  can  regulate  and  control  the 
lawful  exercise  of  the  powers  conferred  on 
a  corporation  by  Its  charter."  The  authori- 
ties are  quite  uniform  that  in  the  lawful 
affairs  of  a  corporation  It  must  be  left  to 
govern  itself  as  to  the  wisdom  or  policy  of 
pursuing  one  course  or  another  in  the  con- 
duct of  Its  business.  And  to  what  extent 
stock  shall  be  accumulated  is  ordinarily  with- 
in the  discretion  of  the  managing  officers  of 
the  corporation.  Morey  v.  Fish  Bros.  W. 
Works,  108  Wis.  520,  84  N.  W.  826;  Trim- 
ball  V.  American  S.  R.  Co.  (N.  J.  Ch.)  48  Ati. 
012;  New  York,  L.  E.  &  W.  R.  Co.  v.  Nickals, 
119  U.  S.  206,  7  Sup.  Ct  209,  30  L.  Ed.  303; 
Park  V.  Grant  L.  Works,  40  N.  J.  Eq.  114, 
3  Atl.  1G2;  McNab  v.  McNab  &  H.  M.  Co.. 
C2  Hun,  18.  10  N.  Y.  Supp.  448;  Burden  v. 
Burden,  159  N.  Y.  287,  64i  N.  E.  17;  Storrow 
V.  T.  C.  C.  &  M.  Ass'n,  87  Fed.  612,  31  C. 
C.  A.  139.  We  fall  to  find  any  evidence  of 
bad  faith  or  Improper  motive  in  the  accumu- 
lation of  merchandise,  or  manner  of  carry- 
ing it  or  any  warrant  In  the  record  sufficient 
to  Justify  the  court  in  interfering. 

7.  Respecting  the  payment  of  attorney's 
fees  out  of  corporate  funds  in  the  defense 
of  this  action  little  need  be  said.  Clearly, 
if  no  case  is  made  against  defendants  It  Is 
not  Improper  or  unjust  that  the  corporation 
should  pay  for  the  defense  of  the  action.  It 
follows  from  what  has  been  said  tbat  the 
matters  growing  out  of  the  so-called  note 
and  malt-whi.sky  transactions  were  barred  by 
the  statute  of  limitation  at  the  time  of  the 
commencement  of  this  action.  That  the  sal- 
aries of  William  and  Anna  M.  Bergeutbal 
were  allowed,  voted  and  ratified  by  all  the 
stockholders  and  directors  including  respond- 
ent, and  that  he  cannot  be  heard  to  question 
them  In  this  action,  and  that  his  claim  for 
percentage  cnnnot  be  considered.  That  ther« 
is  no  evidence  to  warrant  the  finding  of 
fraud  in  the  pledge  of  warehouse  receipts, 
nor  sufficient  evidence  to  Justify  Interfer^ice 
by  the  court  in  reduction  of  merchandise. 
That  the  corporate  funds  were  lawfully  used 
in  defense  of  this  action.  The  respondent 
therefore,  has  no  cause  of  action,  and  th« 
Judgment  below  must  be  reversed. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  In- 
ttructlons  to  dismiss  tb«  complaint. 
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MITRPHT  T.  RBNNBIR  et  nz. 
(Sapreme  Ck>art  of  Minnesota.    Nov.  16,  1906.) 

HOKESIKAO— COHVKTAnCE-^OINDKB    OF  WlFE. 

An  attempted  conyeyance,  by  deed,  mort- 
gage, or  otherwise,  of  liis  homesteiad  by  a  mar- 
ried man  without  his  wife's  si^ature  is  void, 
altliough  at  the  time  she  may  have  aliandoned 
him  and  her  home,  and  may  be  living  an  adul- 
terooa  life. 

TEd.  Note.— For  cases  in  point,  see  vol.  25, 
Gent.  IHg.  Homestead,  H  203-209.] 

(Syllabas  by  the  Court) 

Appeal  from  District  Coart,  Renville  Coun- 
ty;   Gorbam  Fowers,  Judge. 

Action  by  Thomas  Murpby  against  Gnstay 
Renner  and  Bmelle  Renner.  Verdict  for 
plaintiff.  From  an  order  denying  a  motion 
for  Judgment,  but  granting  a  new  trial,  de- 
fendants appeal.    Affirmed. 

A.  V.  Rieke,  John  Lind,  and  W.  A.  Mc- 
Dowell, for  appellants.  Daly  &  Barnard, 
for  respondent 

START,  C.  J.  Ttals  action  was  brought  in 
tbe  district  court  of  the  county  of  Renville 
to  recover  from  the  defendants  the  possession 
of  80  acres  of  land.  Tbe  trial  court  directed 
a  verdict  for  the  plaintift.  The  defendants 
made  a  motion  for  judgment  notwithstand- 
ing tlie  verdict,  or  for  a  new  trial.  The 
court  made  its  order  denying  tbe  motion  for 
judgment,  and  granting  the  motion  for  a 
new  trial.  Tbe  defendants  appealed  from«the 
order.  If  tbe  evidence  is  practically  con- 
clusive that  the  plaintiff  has  no  interest  what- 
ever In  the  land  then  the  order  denying  de- 
fendants' motion  for  judgment  was  errone- 
ous, otherwise  not. 

There  is  but  little  conflict  in  the  evidence 
and  by  it,  with  the  admissions  in  the  plead- 
ings and  the  concession,  for  tbe  purpose  of 
this  appeal,  in  the  defendants'  brief  to  the 
effect  that  John  and  Bridget  Murphy  were 
husband  and  wife,  the  following  facts  are 
established,  namely:  The  defendants  are  hus- 
band and  wife,  and  in  possession  of  the  land. 
On  April  2,  1884,  title  to  tbe  land  was  in 
the  state  of  Minnesota,  and,  on  that  day,  It 
executed  to  John  Murphy  certain  certificates 
whereby  It  agreed  to  convey  the  land  to  him 
upon  his  mailing  payment  of  the  balance  of 
the  purchase  price  therein  stipulated.  He 
was  tben  a  married  man,  Bridget  Murpby 
being  his  wife,  and  with  her  be  entered  into 
possession  of  the  land  and  they  lived  thereon 
and  It  became  and  was  their  homestead. 
Some  two  years  thereafter,  and  in  1886,  she 
abandoned  ber  home,  her  husband,  and  their 
five  minor  children  then  living  on  tbe  land, 
without  any  just  cause.  She  went  to  Dulutb 
and  other  places  without  any  intention  of 
ever  returning  to  ber  husband  and  home.  In 
1889  sbe  went  through  the  form  of  a  marriage 
ceremony  with  another  man  by  the  name 
of  William  Henry  Whitney.  Thereafter  they 
lived  together  as  husband  and  wife  for  sev- 
eral years.  While  so  living  together,  sbe 
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gave  birth  to  a  child  of  whom  Whitney  was 
the  father.  She  and  this  spurious  husband 
purchased  a  house  in  Dulutb  in  which  they 
were  then  living  and  held  it  for  two  years. 
How  long  they  lived  together  does  not  clear- 
ly appear  from  the  record,  but  It  Is  clear 
that  they  so  lived  together  until  tbe  year 
1894.  Some  time  thereafter  and  before  John 
Murphy's  death,  sbe  and  Whitney  were  sep- 
arated, and  sbe  assumed  a  new  role,  and 
went  to  live  with  a  man  by  the  name  of 
Louis  Sheppo,  and  was  known  as  Mrs.  Sheppo. 
She  was  so  living  with  him  at  tbe  time 
John  Murpby  died.  Some  seven  years  after 
she  BO  abandoned  ber  home  and  husband,  and 
on  October  6,  1893,  John  Murpby,  who  had 
continued  to  reside  on  tbe  land  as  his  home- 
stead ever  since  such  abandonment,  assigned 
the  state  certificates  so  held  by  bim,  and 
quitclaimed  the  land  for  a  valuable  considera- 
tion to  the  grantors  of  the  defendants.  His 
wife  never  signed  or  executed  tbe  instruments 
whereby  he  purported  to  assign  and  convey 
bis  Interest  in  tbe  land,  but  in  one  of  them 
he  described  himself  as  a  widower,  and  in 
another  one  as  an  unmarried  man.  Tbe  gran- 
tees of  Jolm  Murphy  for  a  valuable  considera- 
tion purported  to  convey  tbe  land  to  the  de- 
fendant Bmelle  Renner,  and  she  and  ber  hus- 
band thereupon  entered  into  possession  of 
the  land.  John  Murpby  died  Intestate  July 
29,  1004,  leaving  him  surviving  bis  wife, 
Bridget  Murphy,  four  sons,  one  of  whom  is 
the  plaintiff,  and  one  daughter.  The  plain- 
tiff has  acquired  by  proper  conveyances  the 
interest  in  the  land.  If  any,  of  bis  mother, 
sister,  and  brothers. 

It  Is  tbe  contention  of  tbe  plaintiff  that 
the  assignment  and  deed  whereby  John 
Murpby  attempted  to  convey  his  interest  In 
the  land  to  the  defendant's  grantors  was  void 
because  it  was  bis  homestead,  and  his  wife 
did  not  sign.  On  the  other  hand,  the  de- 
fendants claim  that  while  tbe  land  was  oc- 
cupied by  John  Murphy  as  a  homestead,  yet 
his  wife,  by  ber  conduct  as  disclosed  by 
tbe  record,  has  estopped  herself  from  assert- 
ing any  homestead  rights  In  the  land,  and 
has  forfeited  all  right  thereto.  If  this  were 
a  case  where  Bridget  Murphy  was  claiming 
homestead  rights  in  the  land  as  against  the 
children  of  herself  and  John  Murphy,  there 
Is  ample  authority  to  sustain  the  proposition 
that  sbe  would  be  estopped  by  ber  conduct 
from  asserting  such  homestead  rights  against 
them.  Prater  v.  Prater,  87  Tenn.  78,  9  S.  W. 
861,  10  Am.  St  Rep.  623 ;  Freeman  v.  Free- 
man, 111  Tenn.  151,  76  S.  W.  825;  Oockrell 
V.  Curtis,  83  Tex.  105,  18  S.  W.  436;  Fare- 
well Brick  Co.  V.  McKenna,  86  Mich.  283,  48 
N.  W.  959;  Dlckman  v.  Birkhauser,  16  Neb. 
686,  21  N.  W.  896. 

Tbe  question  here  to  be  determined,  how- 
ever, Is  not  whether  Bridget  Murpby,  or  those 
claiming  under  her,  have  any  homestead 
rights  to  the  land,  for  it  ceased  to  be  tbe 
homestead  of  her  husband  some  years  be- 
fore bis  death,  for,  after  he  attempted  to 
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convey  It  he  removed  therefrom  and  aban- 
doned It  as  a  homestead.  The  sole  question 
to  be  decided  is  whether  the  deed  of  John 
Murphy  was  void  at  the  time  he  made  It  for 
the  reason  that  be  was  then  a  married  man, 
the  land  his  homestead,  and  his  wife  did  not 
sign  the  deed.  The  hardship  of  this  particu- 
lar case  must  not  be  permitted  to  obscure  the 
real  question,  for,  if  tbe  deed  was  void  under 
the  facts  in  this  case,  then  no  title  passed  by 
the  deed,  John  Murphy  died  seised  of  the 
laud,  and  upon  his  death  the  title  thereto 
vested  in  his  heirs,  his  children,  and  widow. 
The  plaintiff,  one  of  the  heirs,  claims  the 
land  as  heir,  and  as  the  grantee  of  the  other 
heirs  and  bis  mother.  Our  statute,  for  a 
wise  purpose,  forbids  the  alienation  of  the 
lioraestead  by  the  owner,  if  a  married  man, 
without  the  signature  of  his  wife,  and  de- 
clares that  no  such  alienation  shall  be  valid 
without  her  signature.  Gen.  St  1894,  |  6522 
(Rev.  Laws  1905,  §  8456).  This  statute  has 
tieen  often  construed  by  this  court,  and  we 
Invariably  have  held  that  alienation  of  the 
homestead,  except  to  secure  the  purchase 
price  thereof,  by  a  married  man  without  the 
signature  of  bis  wife  is  void  for  all  purposes, 
not  simply  voidable.  Barton  v.  Drake,  21 
Minn.  299;  Conway  v.  Elgin,  38  Minn.  469, 
38  N.  W.  370;  Law  v.  Butler,  44  Minn.  482, 
47  N.  W.  53,  9  L.  R.  A.  856;  Weltzner  v. 
Thlngstad,  55  Minn.  244,  66  N.  W.  817.  Nor 
Is  a  conveyance  by  tbe  husband  without  his 
wife's  signature  purporting  to  convey  the 
homestead  rendered  valid  by  the  fact  that  tbe 
premises  subsequently  lose  their  character  as 
a  homestead.  Alt  v.  Banholzer,  39  Minn.  511, 
40  N.  W.  830,  12  Am.  St  Rep.  681. 

The  attempted  conveyance  by  John  Murphy 
in  this  case  was  made  while  he  was  occupying 
the  land  as  a  homestead  with  his  children; 
hence,  it  was  absolutely  void  without  the 
signature  of  his  wife,  unless  the  fact  that 
his  wife  at  that  time  had  willfully  deserted 
him,  and  was  then  leading  an  adulterous 
life,  in  some  way  affects  the  question  of  its 
validity.  Upon  principle,  it  is  difficult  to 
see  how  such  fact  can  be  read  into  the  stat- 
ute as  an  exception.  The  statute  speciflcaiiy 
and  absolutely  provides  how  a  homestead 
must  be  conveyed,  if  at  all,  and  declares  that 
no  conveyance  thereof  by  a  married  man  shall 
be  valid  without  the  signature  of  tbe  wife. 
The  homestead  law  is  not  alone  for  tbe  bene- 
fit of  the  husband,  or  for  the  wife,  but  for 
their  children  as  well,  and  the  Joint  act  of 
both  is  essential  to  a  valid  conveyance  of  It, 
each  having,  in  legal  effect  the  power  to  veto 
any  such  conveyance  by  refusing  to  sign  it 
A  wife  may  have  wrongfully  abandoned  her 
husband  and  home  and  yet  l>e  desirous  of 
having  the  homestead  kept  for  her  children. 
In  the  case  of  Lies  v.  De  Dlablar,  12  Cai.  328, 
the  husband  was  the  owner  of  a  lot  which 
was  occupied  by  him,  bis  wife,  and  two  chil- 
dren as  a  homestead.  She  eloped  from  her 
husband,  and  lived  an  adulterous  life.  Af- 
ter she  had  so  abandoned  her  husband  and 


home,  he  gave  a  mortgage  on  his  homestead 
which  was  not  signed  by  her.  It  was  held 
that  the  mortgage  was  void.  See,  also,  Flege 
V.  Garvey,  47  Gal.  871,  and  Gleasou  r.  Spray, 
81  Cal.  217,  22  Paa  651,  16  Am.  St  Rep.  47. 

In  the  case  of  Herron  v.  Knapp  Co.,  T2 
Wis.  553,  40  N.  W.  149,  the  husband  owned, 
and  with  his  wife  occupied,  the  land  as  a 
homestead.  She  voluntarily  left  him  and  ber 
home,  and  continued  to  live  separate  and 
apart  from  him  until  his  death.  After  she 
left  him,  he  executed,  without  the  signature 
of  his  wife,  a  mortgage  on  the  land  for  food 
and  tbe  necessaries  of  life.  After  his  death, 
in  an  action  by  his  son  to  set  aside  the  mort- 
gage and  tbe  foreclosure  thereof,  it  was  held 
that  the  mortgage  was  void  because  it  was  not 
signed  by  the  wife.  Anent  the  abandonment 
of  ber  hnsband  and  home  by  the  wife,  the 
court  said:  "Were  we  to  say  the  husband 
could  execute  a  valid  mortgage  on  the  home- 
stead without  his  wife's  signature  because  she 
was  living  apart  from  him,  we  should  create 
an  exception  where  the  Legislature  has  made 
none."  We  hold  upon  principle  and  authority 
that  an  attempted  conv^ance  by  deed,  mort- 
gage, or  otherwise,  of  his  homestead  by  a 
married  man  without  his  wife's  signature  Is 
void,  although  at  tbe  time  she  may  have 
abandoned  him  and  her  home,  and  may  be 
living  an  adulterous  life. 

It  follows  in  this  case  that  Jotm  Murphy 
died  slesed  of  the  land  in  question  and  that 
the  0rder  granting  a  new  trial  should  be 
affirmed.    So  ordered. 


McCUB  V.  BARRETT  et  aL 
(Supreme  (}ourt  of  Minnesota.    Nov.  16,  1006.) 

1.  Dexdb— Conditions    SuBKSEqxnBirr  — Gon- 

STBDCTION— BkBAOB. 

Conditions  subsequent  are  to  be  strictly 
construed  and  taken  most  strongly  against  the 
grantor.  A  forfeiture  for  a  breacn  of  a  condi- 
tion subsequent  may  be  waived  by  acts  as  well 
as  by  express  agreement,  and  once  waived,  the 
grantor  cannot  take  advantage  of  it 

[Ed.   Note.— For  cases  in  point  see  vol.  16, 
Gent  Dig.  Deeds,  |  488.] 

2.  Sahk— LiNB  Fences. 

An  agreement  l)etween  the  grantors  of  the 
parties  hereto  construed,  and  held  that  it  is  a 
conveyance  of  the  land  therein  de8crlt>ed  upon 
the  condition  subsequent  that  the  grantee,  his 
heirs  and  assigns  should  build  a&d  forever 
maintain  a  line  fence. 

3.  Same— Waiver  or  Fobtiitur*. 

The  grantee  built  ttie  fence,  and  afterwards, 
with  tbe  full  knowledge  and  consent  of  the  plain- 
tiff, the  defendants  removed  it  and,  with  hi» 
consent,  it  remained  down  for  some  12  years. 
Held,  tliat  such  facts  justified  the  finding  and 
conclusion  of  the  trial  court  that  tbe  plaintiff 
had  waived  a  forfeiture  of  defendants'  rights  in 
the  land  for  tbe  breach  of  the  condition. 

[Bid.  Note.— For  cases  in  point,  see  vol.  16» 
Cent.  Dig.  Deeds,  §{  522-626.] 

(Syllabus  by  the  Court) 

Appeal  from  District  (3ourt,  Scott  Coun- 
ty; P.  W.  Morrison,  Judge. 
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Action  by  John  McCne  against  Edward 
Barrett  and  John  Barrett.  Judgment  for  de- 
f«idant8,  and  plaintiff  appeals.    Affirmed. 

W.  H.  Leeman,  tor  appellant  F.  O.  Irwin, 
for  rei^ndents. 

START,  O.  J.  This  is  an  appeal  by  the 
plaintiff  from  a  Judgment  of  the  district 
court  of  the  county  of  Scott  In  favor  of  the 
defendants  in  an  action  to  recover  posses- 
sion of  a  strip  of  land  one  rod  wide  on  the 
east  side  of  the  west  half  of  the  southeast 
quarter  of  section  13,  town  113,  range  26. 
There  is  no  settled  case  or  bill  of  exceptions, 
and  the  question  to  be  determined  Is  whether 
the  facts  found  by  the  trial  court  are  suf- 
ficient to  sustain  its  conclusions  of  law  di- 
recting judgment  for  the  defendants  on  the 
merits. 

The  facts  fonnd,  briefly  stated,  are  these: 
On  April  3,  1881,  Bdward  Malz  was  the 
owner  of  the  land  In  controversy,  and,  on 
that  day,  be  duly  executed  a  written  agree- 
ment nnder  seal  to  and  with  James  Barrett 
whereby,  In  consideration  of  the  covenants 
to  be  performed  by  Barrett,  his  heirs  and 
assigns,  he  released,  granted,  and  conveyed 
the  land  to  Barrett,  his  heirs  and  assigns,  for 
the  purposes  of  a  private  cartway.  The 
agreement  contained  the  covenants  and  con- 
ditions following:  "In  consideration  of  the 
foregoing  release  and  conveyance  of  the 
above-described  strip  of  land  to  him,  James 
Barrett  for  himself,  his  heirs  and  assigns, 
hereby  agrees  to  and  with  Edward  Malz, 
his  heirs  and  assigns,  that  be  will  keep  and 
maintain  at  his  own  expense,  from  this  time 
forth  forever,  a  good  and  lawful  fence  4% 
feet  high,  made  of  split  rails  with  stake 
and  rider,  the  rails  to  be  laid  sufficiently 
close  to  turn  sheep  and  hogs,  on  the  east 
line  of  the  strip  of  land  so  conveyed,  and  to 
rebuild  and  repair  the  same  at  any  and  all 
times  when  such  rebuilding  and  repairing 
shall  be  necessary,  and  upon  notice  of  the 
same  by  Malz,  his  heirs  and  assigns.  And 
it  is  further  mutually  agreed  and  under- 
stood by  and  between  the  parties,  their  heirs 
and  assigns,  that  in  case  Barrett,  his  heirs 
and  assigns,  shall  fall  to  build  and  main- 
tain such  fence,  or  shall  refuse  to  build  or 
repair  the  same  when  necessary,  then,  and 
In  that  case.  It  is  mutually  understood  and 
agreed  that  this  agreement  shall  be  void, 
and  of  no  effect,  and  all  rights  hereby  con- 
veyed and  released  by  Malz  to  Barrett  shall 
revert  to  Malz,  hia  heirs  and  assigns  forever. 
Tbe  release  and  conveyance  of  the  strip  of 
land  Is -upon  the  express  condition  of  build- 
ing and  maintaining  such  fence,  and  the  fail- 
ure to  so  build  and  maintain  the  same  and 
repair  the  same  is  to  work  a  forfeiture  of 
all   rights  thereunder." 

This  instrument  was  duly  recorded.  Upon 
the  execution  thereof,  James  Barrett  took 
possession  Of  the  strip  of  land,  and  It  has 
ever  since  been  used  by  blm  and  bis  grantees 


as  a  private  cartway.  The  fence  was  built 
and  maintained  until  the  year  1888,  as  pro- 
vided by  the  agreement.  The  plaintiff  on 
March  28,  1888,  succeeded  to  all  the  Interest 
and  rights  of  Edward  Malz  In  and  to  the 
land  and  the  agreement  The  defendants 
have  succeeded  to  all  the  interest  and  rights 
of  James  Barrett  therein.  At  the  time  of 
the  making  of  the  agreement  the  land  of 
the  plaintiff  on  the  west  side  of  the  cartway 
was  used  for  a  pasture,  but  ever  since  1888 
it  has  been  used  as  a  cultivated  field  by  the 
plaintiff,  and,  by  reason  of  such  change  in 
Its  use,  there  has  since  been  no  necessity 
for  maintaining  the  fence.  After  such 
change,  and  in  the  year  1888,  the  fence  was 
entirely  removed  by  the  defendants  with  the 
full  knowledge  and  consent  of  the  plaintiff, 
and  with  his  knowledge  and  consent  It  re- 
mained down  until  April  16,  1903.  On  that 
day  the  plaintiff  served  a  written  notice  on 
the  defendants  to  build  tbe  fence  in  accord- 
ance with  the  terms  of  the  agreement  with- 
in 30  days  after  service  of  the  notice;  and 
further,  that.  If  they  failed  so  to  do,  all  their 
rights  and  Interest  in  the  .strip  of  land  In 
question  would  be  forfeited.  The  plaintiff, 
at  the  time  he  served  this  notice,  had  waived 
his  right  under  the  contract  to  insist  upon 
having  the  fence  rebuilt,  by  reason  of  his 
knowledge  and  consent  to  the  removal  of 
the  fence  for  a  period  of  more  than  12  years, 
and  by  his  acquiescence  In  the  fence  remain- 
ing down  during  that  time.  Other  than  as 
stated,  there  has  been  no  breach  of  tbe  con- 
ditions of  the  agreement 

It  Is  the  contention  of  the  plaintiff  that  the 
finding  of  fact  as  to  the  change  In  the  use 
of  his  land  and  the  necessity  for  rebuilding 
tbe  fence  Is  immaterial,  and,  further,  that 
the  fact  that  the  fence  was  removed  and  re- 
mained down  for  12  years  with  his  knowledge 
and  consent  does  not  Justify  the  conclusion 
that  he  waived  bis  right  to  enforce  a  for- 
feiture of  the  defendants'  rights.  The  de- 
fendants claim  that  the  covenant  in  the 
agreement  on  their  part  Is,  in  legal  effect  a 
condition  subsequent,  and  the  breach  thereof 
was  waived  by  the  plaintiff.  This  necessi- 
tates a  construction  of  tbe  agreement  It  Is 
urged  by  the  plaintiff  that  it  grants  an  eai^e- 
meiit  only.  It  Is  to  be  noted  In  this  connec- 
tion that  the  grantor  reserved  no  rights  In 
or  dominion  over  the  premises  except  In  cnse 
the  conditions  as  to  the  fence  were  not  com- 
piled with.  Nor  does  It  contain  any  provi- 
sion that  In  case  the  land  is  not  used  as  a 
private  cartway  it  shall  revert  In  the  case 
of  Soukup  V.  Topkn,  54  Minn.  66,  65  N.  W. 
824,  a  deed  conveyed  two  adjoining  tracts 
of  land,  and  immediately  following  the  de- 
scription of  the  last  tract  were  added  the 
words  "for  a  road  to  and  from  said  premises 
first  above  described,"  and  it  was  held  that 
these  words  did  not  limit  tlie  grant  to  an 
easement.  In  the  case  cited  the  court  dis- 
tinguished the  cases  of  Sanborn  v.  City  of 
Minneapolis,  35  Minn.  314,  29  N.  W.  126,  and 
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Flaten  t.  City  of  Moorhead,  61  Minn.  618, 
63  N.  W.  807,  19  L.  R.  A.  196,  relied  upon 
by  the  plaintiff.  The  grant  in  this  case  was 
not  limited  to  an  easement;  on  the  contrary, 
the  strip  of  land  Itself  was  granted  and  con- 
veyed by  the  Instrument  In  question  upon 
the  condition  subsequent  that  the  grantee,  his 
heirs  and  assigns,  should  build  and  forever 
maintain  the  fence.  If,  as  plaintiff  seems  to 
contend,  the  words  of  the  Instrument  were 
to  be  construed  as  covenants  on  the  part  of 
the  grantee,  and  not  as  creating  a  condition 
subsequent,  he  would  simply  have  a  lien  by 
reservation  to  secure  the  performance  of  the 
covenants.  See  Doescher  v.  Bpratt,  61  Minn. 
826,  63  N.  W.  736,  and  Graham  v.  Graham, 
84  Minn.  328,  87  N.  W.  92a  Ckindlttons  mib- 
sequent  are  to  be  strictly  construed  and  taken 
most  strongly  against  the  grantor  to  prevent 
a  forfeiture  of  the  estate.  A  forfeiture  for  a 
breach  of  a  condition  subsequent  may  be 
waived  by  acta  as  well  as  by  express  agree- 
ment, and  once  waived  the  grantor  can  never 
take  advantage  of  It ;  but  mere  silence  of  the 
grantor  after  the  breach  Is  not  sufficient  to 
constitute  a  waiver  of  forfeiture.  A  waiver, 
however,  may  result  from  the  fallnre  of  the 
grantor  for  an  unreasonable  time  to  act  after 
knowledge  of  the  breach,  or  where  he  con- 
sents to  the  breach.  13  Cyc.  689,  708 ;  Fam- 
ham  V.  Thompson,  84  Minn.  830,  26  N.  W. 
9,  57  Am.  Rep.  59 ;  Maglnnis  v.  Ice  Co.,  112 
Wis.  385,  88  N.  W.  300,  60  L.  R.  A.  833 ;  Bar- 
rle  V.  Smith,  47  Mich.  130,  10  N.  W.  168; 
notes  to  Cross  v.  Carson,  44  Am.  Dec.  746. 

The  sufficiency  of  the  findings  of  the  trial 
court  to  support  Its  conclusions  of  law 
must  be  determined  by  the  application  of 
the  elementary  rules  we  have  suggested. 
The  plaintiff's  first  assignment  of  error  Is  to 
the  effect  that  the  court  erred  In  finding  that, 
by  reason  of  a  change  in  the  use  of  his  land 
on  the  west  side  of  the  strip  of  land  con- 
veyed, there  was  no  necessity  for  maintain- 
ing the  fence.  The  finding  Is  of  an  eviden- 
tiary fact,  which  may  or  may  not  have  been 
material  on  the  issue  whether  the  fence  was 
removed  and  remained  dovm  with  the  con- 
sent of  the  plaintiff.  It  Is  an  unnecessary 
finding,  and  perhaps  an  immaterial  one ;  but 
It  is  not  reversible  error,  for  it  is  not  es- 
sential to  support  the  conclusions,  of  law. 

The  second  assignment  of  error  Is,  in  sub- 
stance, that  the  court  erred  In  finding  that 
the  plaintiff,  at  the  time  he  served  his  notice, 
bad  waived  his  right  under  the  contract  to 
insist  upon  having  the  fence  rebuilt  by  rea- 
son of  his  knowledge  of  and  consent  to  Its 
removal,  and  to  Its  remaining  down  for  more 
than  12  years.  This  finding  is  an  inference 
of  fact  and  law  from  the  finding  of  the 
court  that  In  the  year  1888  the  fence  was  en- 
tlrel.v  removed  by  the  defendants  with  the 
full  knowledge  and  consent  of  the  plaintiff, 
and  remained  down  with  his  knowledge  and 
consent  for  some  12  yeara    Tlila  last  find- 


ing Is  sufficient  to  support  the  Inference  of 
fact  and  law  that  tlie  plaintiff  had  waived 
the  forfeitnre,  for  it  does  not  rest  npon  his . 
mere  silent  acquiescence,  or  upon  his  knowl- 
edge alone,  but  also  upon  bis  consent  to  the 
act  and  omission  of  the  defendants  In  re- 
moving the  fence  and  failing  to  rebuild  it  for 
12  years.  Clearly,  if  the  defendants  acted 
upon  Ills  consent,  he  waived  the  forfeiture. 
How  such  consent  was  given  does  not  appear 
from  the  record,  as  the  evidence  was  not 
brought  up,  and  we  must  accept  and  act  npon 
this  specific  finding  of  the  ultimate  fact  that 
the  plaintiff  consented  to  the  removal  of  the 
fence  and  to  Its  remaining  down. 

The  other  assignments  of  error  relate  to 
the  conclusions  of  law,  and  are  to  the  effect 
that  they  are  not  supported  by  the  facts 
found.  They  are  correct,  for  they  are  a  nec- 
essary conclusion  from  the  tacts  found. 

Judgment  affirmed. 


WHALBY  T.  BATBB. 
(Sapreme  Court  of  Minnesota.    Oct  18,  1906.) 

Appeal  from  DlBtrict  Court,  Clay  County; 
L.  L.  Baxter,  Judge. 

Action  by  Archie  Wlialey  against  John  M. 
Bayer.  From  an  order  discharging  an  order 
to  show  cause  and  denying  the  relief  sought, 
plaintiff  appeals.     Reversed  and  remanded. 

F.  H.  Peterson  and  Edwin  Adams,  for  ap- 
pellant C.  A.  Nye,  Chas.  S.  Marden,  and 
Douglas  &  Griggs,  for  respondent 

PER  CURIAM.  The  appellant  was  a 
candidate  at  the  last  primary  election  for 
nomination  for  the  office  of  sheriff  of  the 
county  of  Clay.  He  instituted  a  prinury 
election  contest  \yj  affidavit  and  ordor  to 
show  cause,  returnable  before  the  district 
court  of  the  county  of  Clay,  pursuant  to  Rev. 
Laws  1905,  |  203.  The  district  court,  with- 
out a  hearing  of  the  contest  on  the  merits, 
made  Its  order  discharging  the  order  to  show 
cause  and  denying  the  relief  sought  The 
appellant  appealed  from  the  order  to  this 
court 

The  Interests  of  the  parties  and  of  the 
public  require  that  the  questions  raised  on 
the  hearing  of  the  appeal  should  be  det»- 
mlned  without  unnecessary  delay.  We  there- 
fore defer  the  filing  of  a  formal  opinion  to 
a  later  day,  and  at  this  time  simply  an- 
nounce the  general  conclusion  reached,  name- 
ly, that  the  order  appealed  from  must  be 
reversed,  and  the  cause  remanded,  with  di- 
rection to  the  district  court  to  hear  and  de- 
termine the  contest  upon  the  merits. 

It  Is  ordered  that  judgment  be  so  entned, 
without  costs,  and,  further,  that  the  remit- 
titur be  sent  down  as  soon  as  the  Judsment 
is  entered. 
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JBNNINO  T.  ROHDB  et  nx. 
(Supreme  Oonrt  of  Minnesota.    Nov.  0,  1006.) 

1,  MONKT  LKHT— BJVIDBHO*— DKFENSEB— QlIT. 

Action  for  recovery  of  money  loaned.  An- 
■wer,  general  denial.  Bvidence  was  admissible 
on  the  part  of  the  defense  that  the  money  was 
paid  as  a  (ift.  It  was  unnecessary  to  plead 
facts  which  directly  contradicted  the  allega- 
tions and  proofs  of  the  opposite  party. 

2.  Evidence — ADia88io;«8. 

Statements  made  by  appellant  to  a  third 
party  that  he  had  given  Iiis  son-in-law  $1,400. 
and  intended  to  |nve  him  $600  more,  and  that 
he  was  worth  $S2,000,  were  admissible  in  evi- 
dence as  admiasions  «maracterizing  the  nature 
of  the  payments. 

8.  Parent  and  Ohii.d— Bvidenj*— Gut — In- 
■raccnoNa. 

In  the  absence  of  fraud  or  undue  influence, 
a  voluntary  payment  of  money  by  a  parent  to 
his  children  will  be  presumed  to  be  a  gift.  No 
error  was  committed  in  instructing  the  Jury 
upon  the  questions  of  the  burden  of  proof,  pre- 
sumption, and  the  intention  of  the  donor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Gent  Dig.  Parent  and  Child.  K  129.  180.1 

(Syllabus  by  the  0>urt) 

Apiieal  from  Dletrlct  Court,  Redwood 
Oonnty:    B.  F.  Webber,  Judge. 

Action  by  Henry  Jennlng  against  August 
Rohde  and  Ida  Rohde.  Verdict  for  defend- 
ants. From  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Albert  Hanser  and  Somerville  &  Olsen, 
for  appellant  Tbos.  B.  Davis  and  A.  O.  Doll- 
Iff,  for  respondents. 

LEWIS,  J.  Respondents  are  husband  and 
wife,  and  Ida  Rohde  is  tbe  daughter  of  appel- 
lant The  action  was  commenced  to  recover 
tbe  sums  of  $200  and  $1,285,  respectively, 
alleged  to  have  been  loaned  to  reftpondents 
by  appellant  The  answer  is  a  general  de- 
nial. At  the  trial  respondents  admitted  hav- 
ing received  the  money,  bat  contended  It  was 
a  gift  A  verdict  was  returned  for  respond- 
ents. 

1.  Appellant,  having  been  called  as  a  wit- 
ness in  his  own  behalf,  was  asked  the  follow- 
ing question  on  cross-examination  by  respond- 
ents' counsel:  "Q.  Didn't  yon  say,  after 
yon  bad  been  to  tbe  farm  and  were  going 
back  —  Didn't  Mr.  Zano  say  to  you,  'I  wish 
I  had  a  rich  father-in-law  like  thaf  •  *  • 
and  didn't  you  say,  'I  am  going  to  give  him 
$000  more ;  I  am  worth  $52,000?'  "  Objected 
to  as  irrelevant  and  Immaterial.  Later  on 
In  tbe  trial  Mr.  Zano  was  called  as  a  witness 
on  behalf  of  respondents,  and  the  following 
offer  of  proof  was  made  in  writing:  "We 
offer  to  show  by  this  witness.  C.  A.  Zano, 
that  in  June,  1908,  plaintiff  said  to  blm:  'My 
son-in-law  lives  over  there  and  is  poor.  I 
gave  him  $1,400,  and  I  am  going  to  give 
him  $600  more.  •  •  •  I  am  worth  $52,- 
000.' "  Objected  to  as  Incompetent,  Irrele- 
vant and  immaterial,  and  too  remote  from  the 
time  of  tbe  alleged  gift  The  question  put 
to  appellant  was  aslied  for  tbe  purpose  of 
laying  the  foundation  for  impeachment    The 


objection  to  it  was  that  tbe  subject-matter  re- 
ferred to  an  entirely  collateral  matter,  not 
the  proper  subject  for  impeachment  and  was 
prejudicial,  although  the  witness  answered  It 
In  the  negative.  From  Mr.  Zano's  testimony 
it  appears  that  in  June,  1903,  he  was  riding 
with  appellant  by  the  place  where  respondents 
resided,  and  that  appellant  entered  Into  a 
general  conversation  with  him  regarding 
them,  during  wblcb  the  statements  referred 
to  were  made.  It  was  competent  to  prove  any 
admissions  of  api)ellant  which  reasonably 
tended  to  Indicate  the  Intention  with  which 
he  gave  resp<mdent8  the  money.  The  state- 
ment that  he  had  given  his  son-ln-Iaw  $1,400, 
and  was  grolng  to  give  blm  $C00  more,  had 
a  reasonable  tendency  to  characterize  the 
nature  of  the  previous  payment,  and,  while 
tbe  other  declaration  that  he  was  worth 
$52,000  was  not  Immediately  connected  with 
tbe  previous  statement  as  to  point  of  time. 
It  was  during  tbe  same  ride  and  a  part  of 
tbe  same  general  conversation  on  the  subject 
Whether  the  subject-matter  of  the  conversa- 
tion was  irrelevant  and  too  far  removed  to 
I  form  the  proper  basis  of  Impeachment  need 
not  be  determined;  the  declarations  having 
been  properly  received  as  admissions. 

2.  During  the  cross-examination  of  appel- 
lant, who  testified  In  bis  own  behalf,  be  was 
shown  exhibits  5  and  6,  and  denied  the  sig- 
natures. Later  In  tbe  trial,  the  assessor  of 
the  township  In  which  appellant  resided  was 
called  as  a  witness  and  testified  that  the 
signatures  attached  were  made  by  api)ellant 
whereupon  tbe  papers  were  received  In  evi- 
dence over  objections,  and  the  witness  testi- 
fied as  follows:  "In  the  year  1904  did  you 
ask  Mr.  .Tenning  If  he  did  not  have  $1,400 
loaned  out  to  Mr.  Rohde?  A.  Yes,  sir.  Q. 
What  did  he  say?  A.  No ;  he  gave  his  money 
to  bis  children.  Q.  He  said,  'No,'  that  be 
gave  bis  money  to  his  children?  A.  Yes,  sir.** 
Later  on  the  witness  testified  that  appellant 
said  be  bad  given  bis  money  '  all  away  to 
his  children.  The  instruments  referred  to  by 
the  assessor  were  the  sworn  statements  of  ap- 
pellant as  to  bis  taxable  property,  and  were 
admissible  as  bearing  upon  the  issue.  Tuck- 
wood  V.  Hanthom,  67  Wis.  326,  30  N.  W.  705. 

3.  After  stating  the  issue  on  trial,  tbe 
court  instructed  the  jury  as  follows:  "Now, 
If  the  jury  find  from  the  evidence  that  the 
plaintiff  donated  this  sum  of  $200  and  that  be 
paid  these  four  notes  by  Herman  Rohde 
without  any  request  from  the  defendants, 
and  there  is  no  evidence  that  they,  or  either 
of  them,  requested  him  to  pay  them,  then 
tbe  plaintiff  cannot  recover."  This  Is  as- 
signed as  error  upon  the  ground  that  It  Im- 
plied that  appellant  could  not  recover  un- 
less he  bad  been  requested  by  respondents 
to  pay  tbe  notes.  That  portion  of  the  charge 
excepted  to  was  to  the  effect  that.  If  tbe 
Jury  should  find  that  the  money  paid  by  ap- 
pelllant  for  tbe  purpose  of  taking  up  the 
Herman  Rohde  notes  was  voluntarily  paid, 
then  be  could  not   recover.     A  voluntary 
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payment  is  not  a  loan,  and,  when  conald«red 
In   connection   witb   the  entire  charge   and 
the  evidence,  the  above  excerpt  was  not  mls- 
'  leading. 

4.  Appellant  objected  to  the  introduction 
of  any  evidence  to  prove  a  gift,  on  the  ground 
that  it  was  inadmissible  under  the  pleadings. 
It  Is  unnecessary  to  plead  facts  which  direct- 
ly contradict  the  allegations  and  proofs  of 
the  opposite  party.  There  was  no  confession 
and  avoidance  in  the  defense  that  the  money 
was  paid  as  a  gift  and  not  as  a  loan.  Han- 
son V.  D.  I.  M.  Co.,  87  Minn.  505,  92  N.  W. 
447;  Loftus-Hubbard  El.  Co.  v.  Smith- Alvord 
Co.;  90  Minn.  418,  97  N.  W.  125. 

5.  As  to  the  burden  of  proof  and  presump- 
tion, the  court  charged  that  the  law  will  raise 
the  presumption  of  a  gift  from  parent  to 
child  from  circumstances  where  It  would  not 
bfe  presumed  between  strangers,  and  that 
it  requires  less  positive  evidence  to  establish 
a  delivery  of  a  gift  from  a  father  to  his 
children  than  It  does  between  persons  who 
are  not  related.  This  part  of  the  charge 
may  be  considered  in  connection  with  the 
following  of  appellant's  requests,  which  were 
refused:  (1)  "To  constitute  a  valid  gift  the 
delivery  must  be  made  with  present  inten- 
tion of  making  a  gift  and  complete  renun- 
ciation of  title  to  the  property;  a  mere  de- 
livery of  property  without  such  Intention 
passes  no  title.  (2)  In  order  to  support  a 
gift  to  a  person  standii^  in  a  confidential 
relation  to  the  giver,  the  evidence  must  show 
In  the  clearest  and  most  unequivocal  man- 
ner that  the  donor  well  understood  the  trains- 
action,  and  that  it  was  his  deliberate  and 
voluntary  act"  It  Is  necessary  to  consider 
some  of  the  circumstances  surrounding  the 
case  in  determining  whether  the  court  sub- 
mitted the  case  upon  proper  rules  of  law. 
All  parties  concerned  were  farmers.  Her- 
man Rolide,  father  of  respondent  August 
Rohde,  owned  IGO  acres  of  land  upon  which 
there  was  a  mortgage  of  about  $1,800,  and 
this  farm  he  agreed  to  give  his  son  when- 
ever he,  August  Rohde,  would  pay  otC  the 
incumbrance.  Appellant  is  the  father  of 
respondeat  Ida  Rohde,  and  knew  of  the  in- 
cumbrance and  the  contemplated  gift  of 
Herman  Rohde  to  his  son.  $1,235  of  the 
amount  Involved  was  paid  the  bank  for  the 
express  purpose  of  taking  up  part  of  those 
notes  which  had  become  due.  The  incum- 
brance was  removed,  and  the  farm  was 
thereafter  deeded  by  Herman  Rohde  to  bis 
son.  There  is  nothing  in  the  record  to  indi- 
cate that  respondents  exercised  any  undue 
influence  over  appellant  In  securing  the  mon- 
ey, and  there  is  no  foundation  for  any  charge 
of  fraud.  The  money  was  paid  without  tak- 
ing any  receipt,  or  anything  to  indicate  that 
It  was  intended  otherwise  than  as  a  volun- 
tary payment,  and  it  is  the  general  rule, 
in  the  absence  of  fraud  or  undue  Influence, 
that  a  voluntary  payment  by  a  parent  to 
a  child  will  be  presumed  to  be  a  gift  It 
la  true  that  the  circumstances  attending  all 


such  transactions  should  be  carefully  scrutin- 
ized in  order  to  ascertain  whether  there  has 
been  undue  influence  or  fraud,  but,  no  fraud 
or  undue  Influence  appearing,  the  presump- 
tion is  in  favor  of  the  validity  of  the  gift. 
Townson  v.  Moore,  173  U.  S.  17,  19  Sup.  Ct 
332,  43  L.  Ed.  597;  Yeakel  v.  McAtee,  156 
Pa.  600,  27  Atl.  277 ;  Smith  v.  Montgomery's 
Adm'r,  5  T.  B.  Mon.  (Ky.)  502;  Bauer  T. 
Bauer,  82  Md.  241,  33  Atl.  643.  The  trial 
court  correctly  Instructed  as  to  the  question 
of  presumption.  Although  the  first  of  ap- 
pellant's requests  is  abstractly  correct.  It 
was  not  error  to  refuse  it  because  the  same 
idea  had  already  been  covered  by  the  general 
instructions.  If  the  payments  were  made 
as  a  loan,  then  there  was  no  Intention  to 
make  it  otherwise,  and  vice  versa.  The 
Jury  could  not  have  been  misled  upon  the 
question  of  Intention  simply  because  the 
court  did  not  use  that  express  word.  As 
to  the  second  request,  it  does  not  embody 
correct  principles  of  law.  It  was  not  neces- 
sary that  the  contention  of  respondents  be 
supported  by  the  clearest  and  most  une- 
quivocal evidence. 
Order  affirmed. 


STATE  T.   STRAIT. 
(Supreme  Court  of  Minnesota.    Nov.  9,  1906.) 

Banks  and  Banking— Reoeivino  Deposits 

While   Insolvent— Evidence. 

Appellant  was  convicted  of  the  offense  of 
receiving  a  $90  deposit  in  hia  bank,  knowing 
it  was  unsafe  and  insolvent.  Evidence  ex- 
amined, and  held  that  althoagh  the  testimony 
la  sufficient  to  show  that  appellant  knew,  or 
had  rea^n  to  know,  the  bank  and  himself  were 
In  an  unsafe  and  insolvent  condition,  it  Is  not 
sufficient  to  prove  that  he  voluntarily,  knowing- 
ly, or  negligently  received  the  money,  or  per- 
mitted it  to  be  received  as  a  deposit. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  McLeod  (}oan 
ty;    P.  W.  Morrison,  Judge. 

H.  Burton  Strait  was  convicted  of  unlaw- 
fully receiving  deposits;  the  flrm  of  which 
he  was  a  member  being  Insolvent  From 
an  order  denying  a  new  trial,  he  appeals. 
Reversed  and  new  trial  granted. 

W.  0.  Odell,  Frank  M.  Nye,  and  Eu  H. 
Crooker,  for  appellant  Edward  T.  Toung, 
Atty.  Geo.,  O.  S.  Jelley,  Asst  Atty.  Gen., 
F.  J.  Leonard,  Co.  Atty.,  and  F.  C.  Irwin, 
for  respondent 

LEWIS,  J.  Appellant  was  Indicted  and 
convicted  for  unlawfully  and  feloniously  re- 
ceiving and  accepting  the  sum  of  $90  while 
engaged  in  carrying  on  a  private  banking 
business,  as  a  member  of  the  firm  of  the 
Scott  County  Bank,  a  copartnership,  consist* 
lug  of  himself  and  Henry  Schreiner. 

Throughout  the  trial  the  state  assumed 
the  burden  of  proving  three  principal  facts, 
which  it  deemed  necessary  in  order  to  con- 
stitute the  elements  of  the  crime  charged. 
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(1)  That  the  bank  was  condncted  by  appel- 
lant and  Henry  Schrelner,  as  copartners,  at 
the  time  the  money  was  received  on  the  31st 
day  of  October,  1008;  (2)  that  appellant 
knew,  or  bad  reason  to  know,  that  the  bank 
was  at  that  time  In  an  unsafe  and  Insolvent 
condition;  (3)  that  tbe  money  was  deposited 
and  received  In  the  bank  under  such  circum- 
stances as  to  make  appellant  guilty,  within 
the  meaning  of  chapter  219,  p.  504,  Iaws 
189B.  While  Schaefer,  the  cashier,  a  witness 
on  behalf  of  the  state^  was  on  the  stand, 
tbe  defense  Introduced  In  evidence  certain 
documents  for  the  purpose  of  disproving 
the  state's  first  proposition,  and  to  show  that 
tbe  partnership  had  been  dissolved  on  tbe 
18tb  of  March,  1903.  Exhibit  B  purported 
to  be  a  bill  of  sale  of  all  of  Mr.  Scbrelner's 
Interests  In  the  bank  to  appellant,  and  Ex- 
hibit C  an  agreement  under  the  terms  of 
which  Schrelner  agreed  to  remain  in  the  em- 
ploy of  appellant  as  manager  of  the  bank, 
with  tbe  option  to  repurchase  a  one-half 
interest  Tbe  state  then  Introduced  in  re- 
buttnl  Exhibits  132  <ind  133.  Exhibit  132 
was  an  affidavit  made  for  the  purpose  of 
securing  an  amendment  to  an  answer  In  an 
action  then  pending  against  the  copartner- 
ship, and  Exhibit  133  was  tbe  amended  an- 
swer In  the  action,  and  contained  an  admis- 
sion that  the  parties  mentioned  were  copart- 
ners in  the  business  under  the  firm  name  of 
tbe  Scott  County  Bank,  and  was  verified  by 
Schrelner  on  the  27th  of  April,  1903.  These 
exhibits  were  objected  to  on  tbe  part  of  the 
defense  as  irrelevant;  incompetent,  and 
Immaterial,  and  that  the  declarations  of 
Schrelner  would  not  be  binding  upon  Strait 
They  were  received  for  the  purpose  of  im- 
peaching tbe  statements  of  Schrelner,  con- 
tained in  Exhibits  B  and  C.  The  state  in- 
sists that  the  copartnership  was  not  a  ma- 
terial issue,  and  that,  if  It  was  error  to  re- 
ceive Exhibits  132  and  133  In  evidence,  It  was 
error  without  prejudice.  The  defense  con- 
tends that,  the  state  having  made  copart- 
nership an  Issue  all  through  the  trial  and 
insisted  upon  the  introduction  of  Exhibits 
132  and  133  to  prove  copartnership,  the  ef- 
fect was  prejudicial  because  the  Jury  were 
permitted  to  pass  upon  the  question  whether 
a  fraud  bad  been  perpetrated  by  at)pellant 
In  the  execution  of  E'xhtbits  B  and  C,  which 
depended  upon  a  subsequent  declaration  by 
Schrelner,  who  was  not  a  witness  in  the 
case.  Whether  appellant  was  conducting  the 
business  as  a  copartner  or  as  a  private  party 
was  immaterial,  unless  the  defense  was  prej- 
udiced as  claimed.  Whether  there  was  such 
prejudice  we  deem  it  unnecessary  to  deter- 
mine at  this  time,  inasmuch  as  a  new  trial 
must  be  granted  upon  other  grounds,  and 
It  will  not  be  presumed  that  the  same  ques- 
tion will  arise  again. 

It  appears  that  Schrelner  and  appellant 
bad  been  engaged  as  copartners  in  tbe  bank- 
ing business  under  the  name  of  the  Scott 


Ck>nnty  Bank  from  1898  until  October  31, 
1903,  unless  tbe  partnership  had  been  dis- 
solved,' as  claimed  by  the  defense,  March 
18,  1903.  During  all  of  that  period  Schrelner 
was  tbe  active  manager  in  charge^  and  ail 
tbe  routine  banking  business  was  conducted 
by  himself  and  the  cashier.  During  all  of 
this  period  appellant  resided  either  in  St. 
Paul  or  Minneapolis,  and  was  engaged  in 
other  business.  It  was  his  custom  to  visit 
the  bank  about  once  a  week,  or  when  called 
to  Jordan  for  some  special  purpose.  While 
he  did  not  make  himself  acquainted  with  tbe 
details  of  the  business  from  day  to  day,  be 
held  the  nominal  position  of  president,  ex- 
amined the  books  to  some  extent  on  each  of 
bis  visits,  was  in  consultation  with  the  other 
officers,  and  during  the  year  1903  negotiated 
several  loans  for  the  benefit  of  the  bank.  No 
serious  question  Is  raised  by  tbe  defense  as 
to  tbe  insolvency  of  the  bank  for  a  consider- 
able time  prior  to  October  81,  1903,  and  tbe 
evidence  was  sufficient  to  warrant  tbe  Jury 
in  holding  that  appellant  knew,  or  had  rea- 
sonable cause  for  knowing,  that  the  bank, 
Schrelner,  and  himself  were  financially  im- 
safe  and  Insolvent  on  the  Slst  day  of  Octo- 
ber, 1903.  On  this  point  we  think  the  case  ib 
governed  by  the  general  principles  announced 
In  State  v.  Quackenbush  (Minn.)  108  N.  W. 
953,  viz.:  "A  man  has  good  reason  to  know 
all  facts  of  which  he  would  have  acquired 
knowledge  had  he  Investigated  conditions 
suggested  by  circumstances  which  were 
known  to  him."  No  reasonable  doubt  can  be 
raised  upon  tbe  record  that  appellant  knew, 
or  had  reason  to  know,  the  financial  condition 
of  the  bank  at  the  time  the  alleged  deposit 
was  received. 

Tbe  important  question  in  this  case,  how- 
ever, is  whether  on  October  31,  1906,  a  de- 
posit was  made  and  received  as  charged  in 
the  indictment  In  connection  with  what 
has  already  been  said  as  to  appellant's  con- 
nection with  the  active  business  of  the  bank 
and  his  knowledge  of  its  details,  the  follow- 
ing evidence  has  a  direct  bearing  upon  tbe 
question:  On  October  80th  Schaefer,  the 
cashier,  had  a  conversation  with  appellant 
at  Jordan,  stating  that  the  funds  of  the  bank 
were  getting  rather  low,  and  that  It  would 
be  necessary  to  make  provision  for  meeting 
the  demands  that  might  come  In.  In  response 
tq  this  information,  appellant  drove  at  once 
to  Chaska  and  Shakopee,  villages  not  far 
distant,  and  made  an  efTort  to  borrow  money 
for  the  purpose  of  replenishing  the  funds  of 
the  bank,  and,  falling  in  his  effort  at  these 
places,  took  the  afternoon  train  for  St  Paul 
and  tried  to  procure  the  money  there,  and  upon 
being  unable  to  do  so  went  to  Minneapolis, 
where  he  resided,  and  at  an  early  hour  the 
morning  of  October  Slat  visited  the  office 
of  bis  attorney  and  laid  the  whole  situation 
before  him,  and  asked  for  legal  advice.  As 
a  result  of  tbe  consultation,  it  was  determin- 
ed that  the  bank  should  at  once  be  dosed. 
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Api)eIUuit  Immediately  attempted  to  get  Into 
telephonic  communication  with  the  cashier  at 
Jordan,  and,  though  considerable  time  elaps- 
ed before  connection  could  be  secured,  snc- 
ceeded  In  reaching  him  about  10  o'clock  and 
Informed  him  that  the  bank  must  be  Im- 
mediately closed,  and  dictated  a  notice  to 
that  effect  He  also  Inquired  If  any  money 
had  been  received  that  morning,  and,  upon 
being  told  that  two  deposits  had  been  made, 
directed  the  cashier  to  pat  the  amounts  of 
spch  deposits  In  envelopes,  marking  eadi 
envelope  with  the  name  of  the  person  from 
whom  the  deposit  was  received,  and  return 
the  same  immediately  to  sndi  d^osltors. 
The  cashier  testified  that  he  followed  appel- 
lant's InstructionB,  put  the  amount  (though 
he  could  not  say  It  was  the  Identical  money) 
received  by  the  two  depositors  that  morning 
In  separate  envelopes,  addressed  to  the  re- 
spective depositors,  and  laid  the  same  in  the 
safe.  It  appears  that  after  the  closing  of  the 
bank,  but  before  the  money  bad  been  return- 
ed to  the  two  depositors,  a  committee  repre- 
senting the  bank's  depositors,  headed  by  the 
county  attorney,  visited  the  bank,  and  in  the 
excitement  the  actual  delivery  of  the  en- 
velopes was  overlooked  and  the  receiver  in 
bankruptcy  took  charge  of  appellant's  estate, 
including  the  bank  and  Its  contenta  We  will 
assume  that  the  referee  In  bankruptcy  ac- 
quired title  to  the  money  for  the  creditors 
as  against  the  depositors,  so  that,  conceding 
there  was  technically  a  deposit,  in  the  sense 
that  the  depositors  lost  title  to  their  money, 
yet  is  the  inference  warranted  from  the  facta 
and  circumstances  stated  that  there  was  a 
deposit  such  as  to  constitute  the  criminal 
offense  contemplated  by  chapter  219?  It 
is  argued  on  behalf  of  the  state  that  it  was 
Immaterial  what  effort  api)ellant  may  have 
made  to  prevent  the  deposits  being  made, 
so  long  as  It  did  not  in  fact  result  in  the 
actual  return  of  the  money  to  the  depositors; 
that  what  his  intention  may  have  been  was 
immaterial,  and  he  was  bound  absolutely  by 
the  technical  legal  result  of  his  cashier  per- 
mitting the  money  to  remain  in  the  bank  and 
pass  into  the  hands  of  the  referee.  Such  is 
not  our  view  of  the  law.  We  are  decidedly 
of  the  opinion  that,  if  the  evidence  referred 
to  is  true,  appellant  took  every  reasonable 
precaution  which  could  be  taken  to  prevent 
the  occurrence  of  the  very  act  for  which  he 
stands  charged  In  the  indictment  The  In- 
evitable Inference  from  the  declarations  and 
acts  of  appellant  and  from  all  the  evidence. 
Is  that  the  accused  did  not  willfully  or  neg- 
ligently receive,  or  permit  bis  agents  to  re- 
ceive, the  money.  While  It  Is  unnecessary  to 
cite  authorities  upon  such  a  question,  we  may 
refer  to  McClure  v.  People,  27  Ciolo.  358,  61 
Pac.  612,  where,  under  a  similar  statute,  the 
court  in  discussing  the  duties  of  an  officer, 
sold:  "After  the  bank  was  insolvent  and 
after  defendant  knew  It,  or  would  have 
known  it  had  he  not  kept  himself  in  igno- 


rance of  its  financial  condition  by  criminal 
negligence,  he  neither  revoked  the  author- 
ity of  the  teller,  nor  did  anything  to  dis- 
courage or  put  a  stop  to  the  taking  of  de- 
posits by  closing  the  doors,  or  giving  notice 
that  deposits  would  not  be  received."  By 
this  language  the  court  made  the  distinction 
between  that  case  and  the  one  now  under  con- 
sideration. See,  also,  Commonwealth  v.  Jun- 
kin,  170  Pa.  194.  82  Atl.  617,  31  L.  R.  A.  124. 
Order  reversed.    New  trial  granted. 


SARJA  V.  GREAT  NORTHERN  RT.  OO. 
(Supreme  Court  of  Minnesota.    Nov.  9,  1906.) 

1.  Railboads  —  KiixiNO    Stock— CoNTBiBU- 

TOBT   NeOLIOENCE. 

When  animals  pass  upon  an  unfenced  rail- 
road track  and  ate  iniured,  the  mere  fact  that 
the  owner  permitted  them  to  unlawfully  run  at 
large  does  not  constitute  contributoiy  negli- 
gence,  per  se. 

[Ed.  Note.—For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  S  1521.J 

2.  Same— Question  fob  Jubt. 

Evidence  examined,  and  held  the  facts  do 
not  warrant  the  conclusion  as  a  matter  of  law 
that  the  owner  proximately  contributed  to  the 
injury  by  taming  his  stock  into  a  clearing  up- 
on his  own  land,  knowing  that  the  fence  ad- 
joining the  right  of  way  was  insufBclent  to  hold 
them.  Whether  he  was  guilty  of  contributory 
negligence,  was  a  question  of  fact  for  the  jury. 
lEA.  Note.— For  cases  in  point  see  voU  41, 
Cent  Dig.  Railroads,  8  1639.] 

(Syllabus  by  the  C3ourt) 

Appeal  from  District  Court  St  IajuIs 
County;  J.  D.  Ensign,  Wm.  A.  Cant  and 
Homer  B.*  Dlbell,  Judges. 

Action  by  Felix  Sarja  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Wm.  R.  Begg,  J.  A.  Murphy,  and  Heber 
McHugh,  for  appellant  Miller  &  Clapp,  for 
respondent 

LEWIS,  J.  Respondent  Is  the  owner  of 
40  acres  of  land  In  an  unsettled  portion 
of  St.  Louis  county.  Appellant's  right  of 
way  crosses  one  comer  thereof.  About  20 
acres  of  the  land  was  cleared,  and  the  house 
stood  In  the  clearing,  a  few  hundred  feet 
from  the  right  of  way.  Respondent  had 
built  a  fence  around  the  cleared  portion  of 
his  land,  and  that  part  of  the  fence  oppo- 
site the  right  of  way  was  of  a  temporary 
nature,  probably  built  of  trees  and  brush 
when  the  land  was  cleared  some  four  years 
before.  The  rest  of  the  fence  was  sufficient 
to  turn  stock.  Respondent  owned  eight  head 
of  cattle,  and,  during  the  summer,  in  ac- 
cordance with  the  general  custom  of  that 
part  of  the  country,  they  were  permitted  to 
run  at  large  in  the  woods,  'i'ne  country  was 
generally  quite  swampy,  and  there  was  no 
permanent  roadway  between  respondent's 
house  and  the  right  of  way  except  in  win- 
ter.   During    the    summer    the    land    was 
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swampy  along  the  right  of  way  opposite 
the  clearing.  The  temporary  fence  next  td 
the  right  of  way  on  respondent's  land  was 
not  kept  In  repair,  and  It  was  possible  foi* 
stock  to  go  In  that  direction  to  the  woods, 
or  over  the  right  of  way  upon  the  railroad 
track;  no  railroad  fences  having  been  con- 
structed. May  12,  1905,  respondent's  cattle 
"were  left  grazing  In  the  clearing  as  usual, 
and,  during  his  absence,  crossed  OTer  the 
right  of  way  and  got  npon  the  railroad 
tracks  at  a  point  a  considerable  distance 
to  the  east  of  respondent's  land.  It  does 
not  appear  whether  they  went  upon  the 
track  Immediately,  or  whether  they  escap- 
ed upon  adjoining  premises,  and  afterwards 
crossed  over  the  right  of  way  and  got  on 
the  track;  but  while  there  a  freight  train 
ran  Into  them,  killing  two  and  Injuring  one. 
Respondent  having  recovered  a  verdict,  ap- 
pellant has  submitted  the  case  to  this  court 
for  review  upon  certain  questions  of  law. 

It  Is  asserted  that  It  conclusively  appears 
from  the  evidence  that  the  plaintlfF  was 
guilty  of  contributory  negligence.  In  that 
his  cattle  had  been  allowed  to  run  at  large 
contrary  to  law,  and  appellant  company 
were  not  responsible  for  the  Injury  unless 
guilty  of  willful  or  wanton  negligence  In 
controlling  its  train,  after  discovering  the 
presence  of  stock  on  the  tracks.  The  cor- 
rect rule  in  such  cases  is  well  stated  in 
Erlcson  T.  Duluth  &  Iron  Range  R'  C3o.,  67 
Minn.  26,  58  N.  W.  822,  as  follows:  "It 
is  the  settled  doctrine  of  this  court  that, 
while  the  statutory  liability  of  railway  com- 
panies for  domestic  animals  killed  or  In- 
jured by  reason  of  their  failure  to  fence 
their  roads  Is  subject  to  the  general  rule 
that  a  person  cannot  recover  whose  negli- 
gence has  proximately  contributed  to  the  in- 
Jury  complained  of,  yet  the  mere  fact  of 
voluntarily  permitting  animals  to  unlaw- 
fully  run  at  large  does  not,  as  between  the 
owner  and  the  railway  company,  amount, 
per  se,  to  contributory  negligence  •  •  • 
that  in  such  cases,  to  establish  contributory 
negligence  there  must  be  some  act  or  omis- 
sion of  the  plaintiff  proximately  affecting 
the  question  of  the  exposure  of  the  animal 
to  danger,  or  contributing  to  the  accident 
To  charge  the  owner  with  contributory  neg- 
ligence. It  must  appear  that  he  allowed  his 
stock  to  run  at  large  under  such  circumstan- 
ces that  the  natural  and  probable  conse- 
quence of  so  doing  was  that  the  stock  would 
go  upon  the  railroad  track  and  be  injured." 
In  that  case  plaintiff  permitted  his  cow  to 
run  at  large  during  the  daytime,  and  graze 
on  the  commons  and  In  the  village  streets, 
and  she  got  upon  the  railroad  track  at  a 
place  two  miles  from  the  station  and  was 
struck  and  killed  by  one  of  defendant's 
trains.  It  was  held  that  the  question  of  con- 
tributory negligence  was,  under  those  cir- 
cumstances, a  question  of  fact  for  the  jury. 
The  authorities  cited  In  support  of  the  doc- 
trine were:    Johnson  r.  C  M.  &  St.  P.  Ry. 


Co.,  29  Minn.  425,  13  N.  W.  678 ;  Watler  v. 
C,  St  P.,  M.  &  O.  Ry.  Co.,  81  Minn.  91,  16 
N.  W.  637;  and  Gre«i  v.  St.  P.,  M.  A  M. 
Ry.  Co.,  55  Minn.  192,  56  N.  W.  762.  In 
the  Watter  Case,  plaintiff's  horse  was  turn- 
ed loose  In  the  city  of  Stillwater,  from  where 
it  had  wandered  several  miles,  got  on  the 
railroad  track,  and  was  killed  by  a  pass- 
ing train.  It  was  held  that  the  question  of 
contributory  negligence  was  for  the  jury. 
In  the  Green  Case,  plaintHTs  horse  was 
running  at  large,  entered  defendant's  track, 
and  ran  along  it  for  some  distance  until  it 
was  struck  and  killed  by  an  engine.  It  was 
held  that  the  question  of  contributory  neg- 
ligence was  for  the  Jury.  In  both  these 
cases,  Moser  y.  St  P.  &  D.  B.  Co.,  42  Minn. 
480,  44  N.  W.  530,  relied  upon  by  appel- 
lant was  distinguished;  and,  viewed  from  the 
standpoint  of  later  decisions,  that  case  can 
no  longer  be  regarded  as  authority. 

From  the  record  In  the  case  under  con- 
sideration, we  are  satisfied  that  it  does  not 
conclusively  appear  that  respondent  con- 
tributed proximately  to  the  accident  by 
permitting  his  cattle  to  remain  npon  the 
clearing,  knowing  that  the  fence  he  had 
constructed  upon  his  own  land  adjoining  the 
right  of  way  was  InsuflScient  to  keep  them 
from  escaping  in  that  direction.  It  would 
be  different  had  respondent  fenced  all  oth- 
er sides  of  the  clearing  to  the  railroad  track 
and  left  that  side  exposed,  knowing  that  cat- 
tle, in  search  of  pasturage,  would  neces- 
sarily go  upon  the  track.  As  we  understand 
the  record,  the  side  fences  were  not  con- 
structed beyond  the  right  of  way,  and  it 
was  possible  for  cattle  to  go  at  large  by 
passing  around  the  ends  of  such  fences  with- 
out coming  near  the  track  itself.  In  brief, 
there  is  nothing  to  indicate  that  respond- 
ent relied  upon  the  track,  or  the  grade  upon 
which  It  rested,  as  a  barrier  to  ke^  his 
stock  inclosed.  The  case  Is,  therefore,  no 
different  than  it  would  be  had  there  been 
no  fences  at  all  around  the  clearing. 

The  trial  court  was  correct  in  submitting 
to  the  Jury  the  question  of  contributory  neg- 
ligence, and  in  refusing  to  Instruct  the  Jury 
that  In  no  event  was  appellant  liable,  unless 
its  servants  were  guilty  of  willful  and  wan- 
ton negligence. 

Order  affirmed. 


McCAUi  v.  CALHOUN  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.    Nov.  7,  1906.) 

1.  STATtTTES— TnXES  OP  ACS. 

The  sole  object  of  Act  No.  272,  p.  418, 
Pub.  Acts  1005,  being  to  designate  places  for 
holding  court  in  a  certain  circuit,  tnoogh  de- 
tails for  rendering  the  act  effective  are  pro- 
vided, the  title,  "An  act  to  designate  the  places 
for  holding  the  circuit  court  in  the  37th  Ju- 
dicial Circuit,"  is  sufficient  within  Const  art. 
4,  {  20,  providing  that  no  law  shall  embrace 
more  than  one  object  which  shall  be  expressed 
in  its  title. 

[EiJ.  Note.— For  cases  in  point  see  voU  44, 
Cent  Dig.  Statutes,  {{  133,  184-186.] 
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2.  Save— Speciai,  Statdtk  Aided  by  Gbneb- 
AL  Statute. 

Act  No.  272,  p.  418,  Pub.  Acta  1905,  pro- 
viding that  two  of  tlie  terms  of  court  of  a  cer- 
tain circuit  stiall  be  held  in  M.  and  two  in  B.,  suf- 
ficiently designates  the  place  of  holding  the  terms 
at  M.  bT  stating  that  M.  is  the  county  seat; 
Comp.  Laws  1897,  §  305,  providing  that  the 
terms  of  the  circuit  court  in  each  county  shall 
be  held  in  the  courthouse  therein  if  there  be  one. 
[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  §S  302,  303,  305.] 

3.  Same  —  Amendment  —  Refebbnce  to  Act 

AlOCRDBD. 

Act  No.  272,  p.  418,  Pub.  Acts  1905,  pro- 
viding that  two  of  the  terms  of  court  of  a  cer- 
tain circuit  shall  be  held  at  the  county  seat  and 
two  in  another  city,  and  which  does  not  refer 
to  Comp.  Laws  1897,  S  305,  providing  that  the 
place  of  holding  the  terms  of  the  circuit  court 
shall  be  In  the  courthouse,  modiiiea  by  implica- 
tion, to  the  extent  of  the  repugnancy,  the  latter 
statute,  but  does  not  amend  it,  within  Const, 
art  4, 1  25,  providing  that  no  law  shall  be  amend- 
ed by  reference  to  its  title  only,  but  that  the 
act  amended  shall  be  re-enacted  and  published 
at  length. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
CenL  Dig.  Statutes,  {$  209,  210.] 

4.  Constitutional  Law  —  Deuboation  of 
Legislative  Poweb. 

Act  No.  272,  p.  418,  Pab.  Acta  1905,  pro- 
viding that  two  of  the  terms  of  the  circuit  court 
for  a  iertain  circuit  shall  be  held  in  the  city  of 
B.,  does  not  delegate  the  legislative  power  by 
the  proviso,  provided  that  the  council  of  said 
city  or  its  citizens  shall  furnish  a  suitable  place 
of  holding  the  court,  and  a  fireproof  vault  and 
a  suitable  jail ;  the  same  to  be  inspected  and 
approved  by  the  judge  of  the  court  or  the  prose- 
cuting attorney,  the  approval  to  be  filed  with 
the  clerk  of  the  county. 

5.  Coxtbts — Ordebs   Designating   Time  and 
Place  of  Holding  Terms. 

Act  No.  272,  p.  418,  Pub.  Acts  1905,  pro- 
vides that  after  the  year  1905  the  term  of 
court  of  a  certain  circuit  shall  be  held  alternate- 
ly in  B.  and  M.,  and  that  the  judge  of  the  circuit 
shall  after  this  act  takes  effect,  when  fixing 
the  times  of  holding  the  terms,  designate  which 
shall  be  held  in  B.  and  which  in  M.  The  judge 
of  the  circuit,  under  Comp.  Laws  1897.  §  302, 
before  November  1,  1905,  fixed  the  times  for 
holding  the  terms  for  the  succeeding  two  years. 
Held,  that  the  order  of  his  successor,  made  aft- 
er the  act  went  into  effect,  making  no  change  in 
the  time  already  fixed  for  holding  the  terms, 
but  ordering  that  they  should  hold  in  the  places 
designated   dj  the  act  for  them,  was  valid. 

Application  by  George  N.  McCall  for  writs 
of  prohibition  and  mandamns  to  the  Calhoun 
circuit  Judge.    Writs  denied. 

Argued  before  CARPENTER,  0.  J.,  and 
McALVAY,  OSTRANDER,  HOOKER,  and 
MOORE,  JJ. 

Edward  J.  Dennlson,  for  petitioner.  Jo- 
seph L.  Hooper,  Pros.  Atty.  (Arthur  B,  Wil- 
liams, of  counsel),  for  respondent 


MoiALVAY,  J.  Petitioner,  regularly  in- 
formed against,  and  arraigned  In  the  circuit 
court  for  Calhoun  county  for  the  crime  of 
forgery,  prays  for  a  writ  of  prohibition 
against  the  circuit  Judge  of  said  county,  re- 
straining and  prohibiting  him  from  proceed- 
ing to  try  petitioner  In  the  city  of  Battle 
Creek,  in  said  county,  according  to  the  terms 
of  an  order  heretofore  duly  made  and  entered 


by  said  circuit  Judge  In  said  court,  and  also 
for  a  writ  of  mandamus  compelling  the  vaca- 
tion of  said  order. 

The  questions  raised  In  the  case  challenge 
the  constitutionality  of  an  act  of  the  Legis- 
lature, being  act  No.  272,  page  418,  of  the 
Pub.  Acts  of  1905,  entitled  "An  act  to  desig- 
nate the  places  for  holding  the  circuit  court 
In  the  37th  Judicial  Circuit"  The  provisions 
of  said  act  necessary  to  be  examined  in  the 
determination  of  the  case  are  as  follows: 

"Section  1.  After  the  year  nineteen  hun- 
dred five,  two  of  the  regular  terms  of  the 
circuit  court  for  the  Thirty-seventh  Judicial 
circuit,  said  circuit  being  made  up  of  Cal- 
houn County,  shall  be  held  each  year  within 
the  city  of  Battle  Creek,  In  said  County; 
Provided,  That  the  common  council  of  said 
city,  of  Battle  Creek,  or  the  citizens  thereof, 
shall  furnish  and  provide,  free  of  expense 
to  said  county,  a  suitable  place.  Including 
light,  heat  and  Janitor,  for  holding  said  Court 
within  said  city  and  transacting  the  business 
thereof,  and  also  a  suitable  and  sufficient 
Jail  for  the  incarceration  of  prisoners,  who 
may  be  held  therein  for  trial,  during  the  sit- 
tings of  said  court,  and  also  a  fire-proof  safe 
or  vault  within  which  to  keep  the  files  and 
records  of  cases  on  the  calendar  for  any  such 
terms  of  court;  the  place  for  the  holding  of 
said  court  and  the  Jail,  together  with  the 
sufficiency  of  said  vault  or  safe,  to  be  In- 
spected and  approved  by  the  Judge  of  said 
court  or  the  prosecuting  attorney  of  said 
county,  which  approval  shall  be  in  writing 
and  shall  be  filed  with  the  clerk  of  said 
county. 

"Sec.  2.  After  the  year  nineteen  hundred 
five,  two  of  the  regular  terms  of  the  circuit 
court  for  said  thirty-seventh  Judicial  Circuit 
shall  be  held  each  year  within  the  city  of 
Marshall,  the  county  seat  of  said  county. 

"Sec.  3.  After  the  year  nineteen  hundred 
and  five,  the  terms  of  court  to  be  held  at  the 
city  of  Battle  Creek,  under  the  terms  of  this 
act,  shall  be  respectively  alternated  with  the 
terms  of  said  court  to  be  held  at  the  said  city 
of  Marshall,  the  county  seat  of  said  county 
of  Calhoun;  and  the  Judge  of  said  circuit 
court  shall,  after  this  act  takes  eficect,  when 
fixing  and  appointing  the  times  of  holding 
the  several  terms  of  said  court  within  said 
county  as  provided  by  law,  designate  which 
of  the  regular  terms  thereof  shall  be  held 
within  the  said  city  of  Battle  Creek,  and 
which  of  the  regular  terms  thereof  shall  be 
held  within  the  said  city  of  Marshall,  which 
designation  shall  be  In  writing  and  shall  be 
immediately  thereafter  transmitted  by  him 
to  the  clerk  of  said  county." 

The  remaining  sections  authorize  the  court 
in  Its  discretlMi,  when  expedient  and  proper, 
to  adjourn  court  from  one  of  these  places  to 
the  other  for  the  trial  and  hearing  of  cases 
and  otho:  proceedings,  and  when  the  court 
is  held  in  Battle  Creek  the  county  clerk  is 
required  under  the  direction  of  the  circuit 
Judge,  to  deposit  the  necessary  records  and 
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tiles  of  the  court  in  the  building  designated 
for  tliat  purpose. 

The  authority  of  the  L^slature  under-the 
CJoustltution  to  enact  legislation  of  this  char- 
acter Is  not  questioned;  it  being  admitted 
that  the  case  of  Whallon  v.  Ingham  Circuit 
-Judge,  51  Mich.  503,  16  N.  W.  876,  has  deter- 
mined that  proposition  afBrmatlveiy.  The 
proTisions  of  the  act  under  consideration  in 
that  case  are  in  many  respects  identical  with 
those  of  the  act  now  before  us,  and  It  ia 
-conceded  that  the  body  of  this  act  is  substan- 
tially Iwrrowed  from  the  Ingham  county  act. 

The  first  objection  discussed  is  that  the 
«b]ect  of  the  law  is  not  expressed  in  Its 
title,  as  required  by  section  20,  art  4,  of  the 
<3onstitution.  This  act  is  entitled  "An  act 
to  designate  the  places  for  holding  court  in 
the  37th  Judicial  Circuit."  The  Constitu- 
tion provides  that  no  law  shall  embrace  more 
than  one  object,  which  shall  be  expressed 
in  its  title.  We  do  not  discover  any  force 
in  this  objection.  There  is  nothing  in  the 
body  of  the  act  incongruous  with  the  title. 
In  a  leading  case  in  this  state  it  was  said  by 
Justice  Cooley:  "The  purpose  of  this  provi- 
sion is  accomplished  when  the  law  has  but 
one  general  object,  which  is  fairly  indicated 
by  Its  title."  People  v.  Mahaney,  13  Mich. 
481,  495.  The  sole  object  of  the  act,  as 
gleaned  from  Its  provisions,  is  to  designate 
the  places  for  holding  court  in  the  Judicial 
circuit  named.  This  object  the  title  express- 
es in  apt  terms.  The  details  provided  for 
rendering  the  act  effective  are  not  objec- 
tionable because  confined  "to  the  means  sup- 
posed to  be  important  to  the  end  indicated." 
People  V.  Mahaney,  supra.  The  act  provides 
that  after  the  year  1905  two  of  the  regular 
terms  of  said  court  shall  be  held  each  year 
within  the  city  of  Marshall,  the  county  seat 
of  said  county,  and  two  of  the  terms  within 
the  city  of  Battle  Creek.  Provision  is  made 
how  and  by  whom  the  place  for  holding  said 
court  in  Battle  Creek  is  to  be  provided  and 
designated,  but  nothing  is  said  designating 
the  place  at  Marshall.  This  is  urged  as  not 
being  within  the  object  of  the  law  as  ex- 
pressed in  its  title,  and  further,  that  it  alters 
and  amends  section  306,  Comp.  Laws  1897, 
which  provides  that  the  terms  of  the  several 
circuit  courts  in  each  county  shall  be  held 
In  the  courthouse  therein  if  there  be  one; 
such  amendment  being  contrary  to  the  pro- 
visions of  section  25,  art  4,  of  the  Constitu- 
tion, relative  to  amendments  of  laws.  This 
court  in  the  case  of  Whallon  v.  Ingham  Cir- 
cuit Judge,  supra,  decided  that  it  was  within 
the  power  of  the  Legislature  to  designate 
a  place  other  than  the  county  seat  for  hold- 
ing certain  terms  of  the  circuit  court  This 
is  conceded  by  the  petitioner.  No  necessity 
arose  for  the  Legislature  to  make  other 
designation  of  the  place  for  holding  the  terms 
of  court  at  Marshall  than  the  statement  that 
it  was  'Qie  county  seat.  In  that  regard  sec- 
tion 305,  Comp.  Laws  1897,  which  provides 
that  the  place  of  holding  the  terms  of  the 


circuit  court  in  each  county  shall  be  the 
courthouse  therein,  controls  and  determines. 
Such  would  seem  to  have  been  the  legislative 
intent  This  act,  as  for  as  Calhoun  county 
is  concerned,  modifies  section  305  only  in 
so  far  as  it  is  repugnant  to  it,  and  leaves 
the  remainder  of  the  section  in  force.  Con- 
nors V.  Carp  River  Iron  Co.,  54  Mich.  171, 
19  N.  W.  938;  Musseiman  v.  Wright,  107 
Mich.  639,  65  N.  W.  669. 

It  is  next  urged  that  the  legislative  power 
of  the  state  has  been  delegated  by  the  pro- 
viso of  section  1  to  the  common  council  of 
Battle  Creek  or  its  citizens,  upon  the  theory 
that  the  furnishing  of  a  building  in  the  city 
of  Battle  Creek  by  such  parties  at  their  own 
expense  is  a  designation  by  them  of  tne  place 
for  holding  court  in  that  circuit,  and  that  the 
statute  was  not  effective  without  such  action. 
This  act  when  it  left  the  Legislature  was 
complete.  Every  required  legislative  step  had 
been  taken  to  make  it  a  law.  The  places, 
Marshall  and  Battle  Creek,  bad  been  desig- 
nated as  the  places  for  holding  court.  The 
law  was  to  take  effect  provided  the  parties 
mentioned  furnished  the  building  in  which 
court  was  to  be  held.  The  Legislature  may 
enact  a  valid  law  to  take  effect  upon  the  hap- 
pening of  any  future  event  certain  or  con- 
tingent which  does  not  Involve  the  exercise 
by  others  of  that  legislative  will  and  dis- 
cretion, which  cannot  be  constitutionally  dele- 
gated. "The  event  on  which  a  law  may  be 
made  to  take  effect  must  be  such  as  in  the 
Judgment  of  the  Legislature  affects  the  ques- 
tion of  the  expediency  of  the  law.  *  •  • 
When  the  law  is  made  to  take  effect  upon  the 
happening  of  such  an  event  the  Legislature, 
in  effect,  declares  the  law  inexpedient  if  the 
event  should  not  happen."  People  v.  Collins, 
3  Mich.  354,  427;  Walton  v.  Greenwood,  60 
Me.  356.  For  the  statement  of  the  rule  as 
to  valid  contingent  legislation  and  citation 
of  authorities,  see  vol.  6,  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  1031.  This  principle  was 
recognized  by  this  court  in  a  recent  opinion 
written  by  Justice  Carpenter.  The  court 
said:  "The  Legislature  cannot  delegate  a 
power  to  make  a  law,  but  It  can  delegate  a 
power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes,  or  intends 
to  make,  its  own  action  to  depend."  King  v. 
Concordia  Fire  Ins.  Co.,  140  Mich.  258,  103 
N.  W.  61&  Section  1  of  this  act  is  identical 
with  a  section  of  the  Ingham  county  act 
above  referred  to. 

The  third  proposition  contended  for  is  that 
this  statute,  in  providing  for  the  inspection 
of  the  building  and  jail  by  the  circuit  judge, 
confers  upon  him  functions  that  are  not  Ju- 
dicial, and  that  the  said  judge,  in  making  an 
order  approving  the  building  and  jail  fur- 
nished by  the  common  council  of  Battle 
Creek,  and  designating  the  terms  of  court  to 
be  beld  in  said  building  for  the  years  1906 
and  1907,  unlawfully  exercised  legislative 
power.  As  to  the  Inspection  and  approval 
in  writing  by  the  circuit  judge  or  the  prose- 
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cutlnc  attorney,  If  considered  as  connected 
wltb  fumlshlnc  a  building  and  jail  by  the 
city  of  Battle  Greek  or  Ita  citizens  before  the 
act  could  take  effect,  what  bas  been  said  rel- 
ative to  that  matter  In  this  opinion  need 
not  be  repeated.  The  authority  of  Inspection 
and  approval  given  to  the  circuit  judge  was 
not  legislative,  but  while  it  was,  in  its  nature, 
more  ministerial  than  judicial,  it  was  such 
a  power  as  could  be  granted  to  and  exercised 
by  him.  Jackson  Cio.  v.  State,  147  Ind.  476, 
492,  46  N.  E.  906.  Whether  the  order  In  ques- 
tion contains  the  language  which  might  indi- 
cate that  the  judge  exceeded  the  authority 
given  by  the  statute  need  not  be  considered. 
If  so  construed,  such  language  would  be 
surplusage  merely.  The  statute  further  pro- 
vides that  after  1905  the  terms  of  court 
shall  alternate  between  Marshall  and  Battle 
Creek,  and  also  for  a  designation  by  the 
circuit  Judge,  when  fixing  and  appointing 
the  times  of  holding  terms  of  court  as  pro- 
vided by  law,  which  of  the  regular  terms 
sbull  be  held  at  Battle  Greek  and  which  at 
Marshall.  His  predecessor,  under  section 
302,  Gump.  I>awa  1887,  had  before  November 
1,  1905,  fixed  and  appointed  the  times  for 
holding  the  terms  of  said  court  for  the  suc- 
ceeding two  years.  The  order  made  by  Judge 
North  made  no  change  in  the  times  already 
fixed  for  holding  the  terms  of  court,  but, 
complying  with  the  statute,  he  ordered  that 
said  terms  should  be  held  In  the  places  desig- 
nated by  the  Legislature  for  holding  the  cir- 
cuit court  in  his  judicial  circuit  In  the  case 
already  cited,  this  court  held  a  similar  order 
valid.  Whallon  t.  Ingham  Glrcult  Judge,  51 
Mich,  603,  508,  16  N.  W.  876. 

Other  objections  to  the  statute  raised  in  his 
petition  are  not  urged  or  discussed  by  the  pe- 
titioner, and  upon  examination  we  do  not 
find  any  of  those  not  discussed  meritorious. 

This  opinion  should  not  be  taken  as  imply- 
ing that  petitioner  would  be  entitled  to  this 
remedy  In  any  event  Upon  that  we  express 
no  opinion.  The  question  was  not  raised  on 
the  hearing.    The  writs  are  denied. 


BENNETT  r.  CITT  OP  ST.  JOSEPH. 
(Sapreme  Court  of  Michigan.    Nov.  13,  1906.) 

MUNICIPAI,  COBFOKATIONS  —  TOBTS  —  DEFBCTB 
IN  StDKWALKS. 

A  city  is  not  guilt;  of  negll^nce  in  permit- 
ting a  depression  of  1%  Inches  m  the  center  of 
a  lO-foot  cement  sidewalk,  such  as  to  render 
it  liable  for  injuries  to  a  pedestrian  resulting 
therefrom. 

[Ed.   Note.— For  cases  in  point  see  vol.  86, 
Cent.  Dig.  Mmiicipal  Corporations,  {  1624.] 

Error  to  Circuit  Court  Berrien  County; 
Orvllle  W.  Coolldge,  Judge. 
-  Action  by  Bebecca  Bennett  against  the 
city  of  St  Joseph.  Prom  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Beversed, 
and  no  new  trial  granted. 

The  defendant  city  bas  18  miles  of  ce- 
ment sidewalk*  and  2  miles  of  board  side- 


walks. On  one  of  its  irrtaiclpal  streets  the 
cement  walk  was  10  feet  wide,  and  was 
conu>osed  of  two  tiers  of  cement  blocks  or 
slabs,  each  block  l>elng  five  feet  square 
There  was  a  depression  in  one  place  at  the 
junction  of  the  blocks,  probably  caused  by 
the  excavation  of  a  sewer  underneath,  is 
refilling  which  the  ground  had  not  been  solid- 
ly packed.  The  greatest  depression  was  In 
the  center  of  the  walk,  and  was  only,  by 
actual  measurement  1%  Inches,  and  from 
the  center  approached  to  the  level  at  the 
edge  of  the  sidewalk.  In  her  statement  filed 
with  the  common  council,  claiming  damages, 
she  stated  that  the  depression  was  from 
1)6  to  2  Inches  in  deptlL  The  court  was  re- 
quested at  the  close  of  the  evidence  to  di- 
rect a  verdict  for  the  defendant  which  re- 
question  the  court  refused. 

Argued  before  6BAMT,  P.  J.,  and 
BLAIB.  MONTGOMEBT,  OSTBANDEB, 
and  HOOKEB.  JJ. 

N.  A.  Hamilton,  tor  appellant  Samuel  H. 
Kelley,  for  appellee. 

GBANT,  J.  (after  stating  the  facts).  Mu- 
nicipalities are  not  required  to  keep  tbdv 
streets  and  sidewalks  absolutely  smooth. 
There  have  always  been  depressions  and  ele- 
vations in  both.  A  condition  of  reasonable 
safety  is  all  that  the  law  requires.  This 
court  has  repeatedly  held  that  depressions 
equal  to,  and  deeper  than,  this,  and  eleva- 
tions constituting  as  great  or  greater,  ob- 
structions than  this  depression,  do  not  con- 
stitute negligence  on  the  part  of  municipali- 
ties. Jackson  t.  City  of  Lansing,  121  Mich. 
279,  80  N.  W.  2,  and  authorities  there  cited. 
One  of  the  plalntifTs  witnesses,  a  physician, 
on  his  direct  exsmlnanon,  testified  that  be 
had  passed  over  this  every  day  of  his  life 
and  bad  never  met  with  an  accident  "I 
lifted  up  my  feet  and  stepped  over  It  It 
was  not  much  of  a  step.  A  little  notch 
there — anyone  going  along  and  not  looking 
might  stub  their  toe,  but  I  never  stubbed  my 
toe  there." 

This  disposal  of  the  case  renders  a  discus- 
sion of  the  other  questions  Immaterial. 

Judgment  reversed,  and  no  new  trial  gran^ 
ed. 


NBALON  T.  McGABOILL  et  aL  (McINTTBEJ. 

Intervener). 
(Supreme  Court  of  Nebraska.    Not.  10,  1906.) 

On  Behearlng.    Modified. 

For  former  opinion,  see  108  N.  W.  170. 

W.  P.  Crltchfleld  and  T.  P.  Lanlgan,  for 
appellant  Boy  J.  Abbott  and  Abbott  & 
O'Malley,  for  appellees  McGargill  et  aL  T.J. 
Doyle  and  J.  B.  S'waln,  for  appellee  Nealon. 

DDPPIE,  a  Our  attention  has  been  call- 
ed to  the  fact,  not  noticed  in  the  briefs  filed 
In  this  case,  that  the  appellant  paid  $200 
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on  his  contract  of  pnrcbase,  which  has  been 
Mt  aside  by  the  court  Plaintiff,  on  com- 
mencing this  action,  paid  Into  court  the  sum 
of  $371,  which  has  not  been  disposed  of  by 
the  decree.  It  la  quite  apparent  that  I^dla 
McOarglll  and  Ellen  Nealon  have  had  the 
benefit  of  the  payment  made  upon  this  land 
by  the  Intervener  and  appellant.  Bqulty  re- 
quires the  repayment  of  this  money  upon  the 
cancellation  of  his  contract  of  purchase,  and 
the  money  paid  Into  court  for  the  bene- 
fit of  the  defendants  should  be  used  for  that 
purpose.  The  defendants  and  Intervener 
were  Jointly  taxed  with  the  payment  of  all 
the  costa  Under  our  statute  an  Intervener 
who  falls  In  his  action  can  be  charged  only 
with  the  costs  made  by  his  Intervwitlon. 
Cobbey's  Ann.  St  1908,  S  104& 

The  decree  of  the  district  court,  and  the 
Judgment  aft  this  court  heretofore  entered, 
will  be  so  modified  as  to  require  the  payment 
to  the  appellant  of  $200  from  the  money 
deposited  In  court  by  the  plaintiff,  and  to 
direct  the  district  court  to  ascertain  the 
.  amount  of  costs  made  by  the  Intervention  of 
the  appellant,  and  to  tax  him  with  the  pay- 
ment of  such  costs,  and  for  this  purpose  the 
case  will  be  remanded  to  the  district  court 

AJJBVSRT  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict count,  and  the  judgment  of  this  court 
heretofore  entered,  Is  modified,  and  the  cause 
is  remanded  to  the  district  court  with  di- 
rections to  require  the  payment  to  the  ap- 
pellant of  $200  from  the  money  deposited  In 
court  by  the  plaintiff,  and,  further,  to  ascer- 
tain the  amount  of  costs  made  by  the  Inter- 
vention of  the  appellant  and  to  tax  him 
with  the  payment  of  such  costs. 


•  HBLM  V.  ANCHOR  FIRE  INS.  CO. 
(Supreme  Court  of  Iowa.    Nov.  13,  1906.) 

1.  EVIDEKCB  —  IhTENT    AND    MOTIVl!  —  QCKS- 
TIOKB   FOB   JXTBT. 

In  an  action  on  an  insurance  policy,  where 
defendant  pleaded  a  provision  that  It  should 
not  be  liable  beyond  the  actual  cash  value  of 
the  property,  and  alleged  fraudulent  representa- 
tions by  plaintiff  in  his  application  and  proofs 
of  loss  as  to  its  value,  it  was  proper  to  permit 
plaintiff  to  testify  that  in  making  his  appli- 
cation and  proofs  of  loss,  he  had  no  intention 
to  deceive  defendant  as  to  the  value,  as  it  was 
a  question  of  fact  for  the  jury  whether  he  did 
not  knowingly  make  a  false  statement  as  to 
values. 

[Ed.  Note.— For  cases  In  point  see  vol.  20, 
Cent.  Dig.  Evidence,  i  440.] 

2,  APP»AI/— BXCLUSIOH   0»   BVIDBNOB— PBBJU- 
DICK.  .  , 

The  exclusion  of  a  question  on  cross-exami- 
nation of  plaintiff  as  to  the  value  at  which  the 
Jiroperty  was  listed  for  taxation,  was  not  pre- 
ndiclal  to  defendant  where  plaintiff  subse- 
quently gave  the  assessment  value. 

[Ed.   Note.— For  cases   in   point  see  vol.  8, 
Cent  IHg.  Appeal  and  Enor,  {{  4200-4204.] 


8.   IllSURANCK  —  MiSREFBBSENTATIORa     AB     TO 
VaLXTB— KWOWLBDGB     OF     AOKNT— IHSTIIUO- 

TI0N8. 

In  an  action  on  an  insurtuice  policy,  where 
defendant  relied  on  a  provision  that  it  should 
liot  be  liable  beyond  the  actual  cash  value  of 
the  property,  and  alleged  fraudulent  representa- 
tion by  plamtiS  in  bis  application  as  to  its 
value,  and  it  appeared  that  defendant's  agent 
solicited  the  insurance,  "looked  around  at  the 
building  some,"  and  was  not  called  as  a  wit- 
ness for  defendant  though  present  at  the  trial, 
it  was  not  error  to  Instruct  that  defendant  was 
bound  by  the  agent's  knowledge  gained  in  solicit- 
ing the  msurance,  though  he  failed  to  communi- 
cate it  and  if  he  received  the  application,  de- 
fendant must  be  deemed  to  have  known  the 
value  when  it  issued  the  policy,  and  could  not  be 
held  to  have  been  deceived  by,  or  have  relied 
on,  plaintiffs  representations. 

4.  KviDBNOB  —  Opinions    as    to    VALtTKs  — 
Khowucdgk  of  Jubobs. 

In  an  action  on  an  insurance  policy,  where 
the  value  of  the  buildings  insured  is  in  issue, 
an  instruction  is  proper  that  the  Jury  are  not 
obliged  to  rely  wholly  on  the  opinions  of  the 
witnesses  as  to  the  value,  but  may  be  guided 
by  their  own  Judgment  and  general  knowledge 
of  such  Yslue  in  connection  with  the  opinions 
of  the  witnesses. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  |  2392.] 

5.  iNBtiBANOB— Action  on  Pouoy— Findings 

— EVIDENCK — SUFFICIKNOT. 

In  an  action  on  an  insurance  policy  where 
defendant  alleged  fraudulent  representations  by 
plaintiff  as  to  the  value  of  the  property,  a 
finding  that,  in  his  application  and  proofs  of 
loss,  plaintiff  gave  his  nonest  opinion  concern- 
ing the  value,  held  sustained  by  the  evidence. 

6.  AFPKAI/— VEBDIOT— EXCESaiVENEBB. 

A  verdict  approved  by  the  court  will  not 
be  disturbed  for  ezcessiveness,  where  it  is  clear- 
ly within  the  evidence. 

[Ed.  Note.— For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  |  3945.] 

Appeal  from  District  Court,  Cerro  Oordo 
County;   Clifford  P.  Smith,  Judge 

Action  at  law  to  recover  upon  two  fire  in- 
surance policies  issued  by  defendant  to  plain- 
tiff. One  of  the  policies  covered  the  store 
building,  furniture,  and  fixtures  of  plaintiff 
situated  in  Rocic  Falls,  Cerro-  Gordo  coimty, 
and  the  other  the  stock  of  merchandise  con- 
tained in  such  store  building.  By  the  special 
findings  and  verdict,  a  recovery  was  awarded 
to  plaintiff  on  both  policies.  A  motion  for 
new  trial  having  been  made  and  submitted, 
the  verdict  was  set  aside  as  to  the  amount 
awarded  on  the  merchandise  policy,  and  a 
new  trial  granted.  The  motion  was  over- 
ruled as  to  the  amounts  awarded  on  the  build- 
ing, furniture,  and  fixture  policy,  and  judg- 
ment was  entered  accordingly.  Therefrom 
the  defendant  appeals.     Affirmed. 

Edmund  H.  McVey  and  Blythe,  Markley 
&  Rule,  for  appellant  Cllggitt,  Rule  &  Kee- 
ler,  for  appellee. 

BISHOP,  J.  The  policy  involved  on  this 
appeal  dated  In  November,  1904,  was  written 
to  insure  plaintiff  on  his  store  building  In  the 
sum  of.  $1,500,  and  on  the  furniture  and  fix- 
tures therein  contained  in  the  stui  of  $300. 
In  the  written  application  for  the  policy,  the 
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value  of  the  building  was  stated  to  be  $2,000, 
and  the  value  of  the  furniture  and  fixtures 
was  stated  to  be  $450.  In  December,  1904, 
the  property  covered  by  the  policy  was  entire- 
ly consumed  by  fire.  In  due  time,  plaintiff 
presented  to  defendant  verified  proof  of  loss, 
in  which  the  values  of  the  property  were 
stated  In  the  same  amounts  as  in  the  original 
application.  In  its  answer  the  defendant  ad- 
mitted the  Issuance  of  the  policies,  and  that 
the  property  covered  thereby  had  been  burned. 
As  matters  of  defense  thereto  defendant 
pleaded  a  provision  of  the  policy  to  the  effect 
that  It  should  not  be  liable  thereunder  be- 
yond the  actual  cash  value  of  the  property  at 
the  time  of  fire,  "and  the  loss  of  damage  shall 
be  ascertained  or  estimated  according  to  said 
actual  cash  value,  *  •  •  and  shall  in  no 
event  exceed  what  it  would  then  cost  the  in- 
sured to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality."  A  fur- 
ther provision  was  also  pleaded  to  the  effect 
that  the  entire  policy  should  be  void  "If  the 
Insured  has  omitted,  concealed,  or  misrepre- 
sented any  fact  or  circumstance  concerning 
this  insurance  or  the  subject  thereof ;  or,  in 
case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  the 
Insurance,  or  the  subject  thereof,  whether 
before  or  after  a  loss."  Fraud  and  false  rep- 
resentation, by  which  defendant  was  deceived, 
Is  then  pleaded  In  that  while  plaintiff,  in  his 
application  and  proofs  of  loss,  stated  and  rep- 
resented the  value  of  the  property  insured  to 
be  the  gross  sum  of  $2,460,  the  actual  cash 
value  thereof  was  no  more  than  the  gross 
sum  of  $300.  In  ansW'er  to  special  interroga- 
tories, and  as  related  to  the  policy  here  in- 
volved, the  Jury  found  the  value  of  the  build- 
ing to  be  $1,200,  and  the  value  of  the  furni- 
ture and  fixtures  to  be  $300,  and  the  general 
verdict  was  for  said  sums  with  interest 

1.  Errors  occurring  in  connection  with  the 
taking  of  the  evidence  are  contended  for. 
The  plaintiff  was  permitted  to  testify  over  the 
objections  of  defendant  that,  in  making  his 
application  and  his  proofs  of  loss,  -be  had  no 
intention  or  purpose  to  deceive  or  mislead  the 
defendant  on  the  subject  of  values.  Ckiunsel 
for  appellant  invoke  the  rule  to  the  effect  that 
where  a  false  statement  is  knowingly  made, 
the  intent  to  deceive  is  a  conclusive  Inference 
to  be  drawn  therefrom,  consequently  the 
party  insured  cannot  be  heard  to  testify  that 
he  had  no  Intent  to  deceive.  Giving  recogni- 
tion to  the  rule,  still,  it  must  be  said  there 
was  no  error.  Whether  plaintiff  did  or  did 
not  knowingly  make  a  false  statement  as  to 
values  became  an  issue  of  fact  to  be  submit- 
ted to  the  jury,  and  In  such  cases  It  Is  well 
settled  that  the  party  charged  may  testify 
directly  to  his  Intent  or  motive.  Frost  v. 
Rosecrans,  66  Iowa,  405,  23  N.  W.  895 ;  Over 
V.  Sblffllng,  102  Ind.  191,  26  N.  E.  91 ;  Tasker 
V.  Stanley,  153  Mass.  148,  26  N.  E.  417,  10 
li.  R.  A.  468 ;  Oardom  v.  Woodward,  44  Kan. 
758,  26  Pac.  199,  21  Am.  St  Rep.  310.  Plain- 
tiff was  asked  ou  cross-examination  If,  at 


the  time  of  his  making  application  for  thc- 
policy  In  suit  bis  property  was  not  listed  for 
taxation  at  a  total  valuation  of  $400.  As 
objection  by  plaintiff  was  sustained,  and  of 
this  defendant  complains.  If  error  there 
was,  it  must  be  held  to  be  without  prejudice, 
for,  later  on  In  the  cross-examination,  plain- 
tiff. In  answer  to  further  questions,  testified 
that  the  assessment  valuation  put  upon  bis 
property  by  the  assessor  was  the  sum  of  $400. 
Several  witnesses  were  called  by  plaintiff  to 
testify  to  the  cost  and  value  of  the  burned 
property,  and  to  the  cost  of  replacing  the 
building.  Objection  was  made  to  the  testi- 
mony of  each  for  the  reason  that  qualification 
to  speak  in  the  way  of  an  opinion  was  not 
shown.  Our  reading  satisfies  us  that  each  of 
the  witnesses  possessed  qualification  in  a  de- 
gree sufficient  to  warrant  the  admission  of  hl» 
evidence.  The  weight  of  it  was  for  the  Jury. 
Sadler  v.  Bean,  87  Iowa,  439;  Wlnklemans 
V.  Railway,  62  Iowa,  11,  17  N.  W.  82;  Moore 
v.  Railway,  78  Wis.  120,  47  N.  W.  273;  Bedell 
V.  Railway,  44  N.  Y.  867,  4  Am.  Rep.  688: 
Gere  v.  Insurance  (3o.,  67  Iowa,  272,  28  N.  W. 
137,  26  N.  W.  159. 

2.  The  fourth  instruction  given  to  the  Jury 
was  addressed  to  the  fraud  issue.  Therein 
it  was  said  that  the  burden  of  proving  the 
falsity  of  the  representations  as  to  value  was 
upon  defendant  and,  among  other  things.  It 
was  further  said  that  a  necessary  element  of 
the  fraud  was  that  defendant  was  deceived  by 
the  representations  and  relied  upon  them  in 
issuing  the  policy.  This  paragraph  of  the  In- 
struction then  followed:  "The  defendant 
would  be  bound  by  any  knowledge  which  its 
agent,  Drake,  gained  while  soliciting  insur- 
ance or  taking  applications  for  it  even  if  he 
failed  to  communicate  such  knowledge  to  the 
other  agepts  or  officers  of  the  defendant  com- 
pany. Therefore,  if  he  learned  or  knew  the 
value  of  the  property  when  he  received  plain- 
tiffs application  for  insurance,  the  defendant 
must  be  deemed  to  have  known  the  value 
thereof  when  it  Issued  the  policy,  and  in  that 
case  It  could  not  be  held  to  have  been  de- 
ceived by,  or  to  have  relied  upon,  the  plain- 
tiff's representations."  The  giving  of  the  por- 
tion thus  quoted  is  complained  of  as  error, 
and  the  grounds  of  the  complaint  are  that 
there  was  no  evidence  in  the  case  to  show  that 
Drake  had  any  knowledge  of  the  value  of 
property  in  Rock  Falls,  and  hence  the  inclu- 
sion of  the  paragraph  was  without  warrant ; 
further,  that  the  fact  that  Drake  saw  plain- 
tiff's property  would  not  in  any  event  justify 
the  making  by  plaintiff  of  a  false  statement 
in  his  application.  We  think  there  was  no 
error.  The  evidence  made  It  appear  that 
Drake  resided  in  Mason  City,  several'miles 
distant  from  Rock  Falls;  that  he  went  to 
Rock  Fails  to  solicit  plaintiff's  application  for 
insurance,  and  -while  there  he  "looked  around 
at  the  building  some."  As  be  was  not  called 
as  a  witness  by  defendant — although  he  was 
shown  to  be  at  the  time  of  the  trial  in  Mason 
City  where  the  case  was  being  tried — It  must 
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be  presumed  that  he  was  a  man  of  average 
Intelligence,  and,  being  engaged  In  the  In- 
surance buslnees,  that  he  had  some  knowl- 
edge at  least  of  Insurance  values.  Having 
gone  to  Rock  Falls  and  to  the  place  of  busi- 
ness of  plaintiff  for  the  purpose  of  soliciting 
insurance.  It  may  fairly  be  presumed  that  as 
be  "looked  around  at  the  building  some"  be 
acquired  a  general  knowledge  of  the  size, 
character,  and  condition  of  the  property,  and 
of  its  value,  this  sufficiently,  at  least,  to  pre- 
vent the  imposition  upon  him  of  a  $300  build- 
ing at  a  cash  valuation  of  $2,450.  And  the 
knowledge  acquired  by  him  on  the  subject, 
would  be  the  knowledge  of  the  defendant 
Stone  V.  Insurance  Co.,  68  Iowa,  737,  28  N. 
W.  47,  56  Am.  Rep.  870;  811tz  v.  Insurance 
Co.,  71  Iowa,  710,  29  N.  W.  605;  Scott  v.  In- 
surance Co.,  98  Iowa,  67,  66  N.  W.  1054.  A 
reading  of  the  evidence  discloses  that  all  the 
witnesses  were  agreed  that  the  property  in- 
sured had  no  market  value  In  the  stricter 
sense  in  which  that  term  Is  used.  Of  course, 
intrinsic  value  was  tbere,  bat  the  amount 
could  only  be  arrived  at  as  a  matter  of  Judg- 
ment based  upon  estimates  and  opinions. 
Conceding  then,  as  we  may  for  present  pur- 
poses, that  the  valuations  as  fixed  by  plain- 
tiff were  excessive,  still,  in  determining 
whether  or  not  this  operated  as  a  fraud  upon 
the  defendant,  it  was  material  to  consider 
the  knowledge  of  Drake,  however  much  or 
slight,  as  bearing  upon  the  element  of  deceit 
Fairly  construed,  the  instrnction  did  not  re- 
quire the  jury  to  determine  whether  or  not 
Drake  bad  gone  so  far  as  to  place  an  estimate 
of  value  on  the  property.  Nor  was  it  neces- 
sary that  he  should  have  done  so.  If  it  was 
fairly  apparent  to  him  that  the  property  was 
not  worth  $2,450,  cash  value,  he  was  not  de- 
ceived, and  the  defendant  was  not  deceived. 
So  considered,  there  was  enough  evidence  to 
take  the  question  to  the  Jury.  It  is  manifest 
from  our  reading  that  the  paragraph  of  the 
instruction  thus  complained  of  could  not  he 
so  construed  as  to  convey  the  Idea  that  from 
the  mere  fact  that  Drake  saw  the  building  at 
the  time  of  the  application  plaintiff  could  Jus- 
tify any  false  statement  made  by  him  as  to 
values. 

3.  Complaint  is  made  of  the  ninth  instruc- 
tion wherein  the  Jnry  was  told:  "Tou  are 
not  obliged  to  rely  wholly  on  the  opinions  of 
the  witnesses  as  to  the  value  of  the  property 
in  question.  Tou  may  use,  and  be  guided  by, 
your  own  Judgment,  and  general  knowledge 
of  such  values  In  connection  with  the  opinions 
of  the  witnesses."  An  Instruction  similar  in 
its  wording  had  express  approval  In  Hoyt 
V.  Railway,  117  Iowa,  297,  00  N.  W.  724.  But 
counsel  for  appellant  points  out  that  the  Hoyt 
Case  was  one  to  recover  damages  arising 
from  the  condemnation  of  a  right  of  way 
across  land,  and  they  insist  that  a  difference 
exists  between  such  a  case  and  the  one  pres- 
ently being  considered.  The  argument  is  that 
the  cost  and  value  of  a  building  Is  a  subject 
of  expert  evidence,  and  not  a  matter  of  com- 


mon knowledge,  whereas  the  ralne  of  land  Is 
not  a  qnestlon  for  expert  evidence,  and  Is  a 
subject  familiar  to  the  ordinary  Juror.  We 
fall  to  perceive  on  what  grounds  such  a  dis- 
tinction can  be  planted.  Neither  the  cost  and 
value  of  a  building  nor  the  cost  and  value  of 
land  is  a  subject  for  expert  evidence  In  any 
strict  sense  of  the  term.  As  to  either  subject, 
any  on6  having  knowledge  is  competent  to 
speak,  and  it  can  make  no  difference  bow  the 
knowledge  was  obtained,  whether  from  obser- 
vation or  practical  experience.  Eivery  man  is 
more  or  less  familiar  with  buildings  as  he  Is 
with  lands.  If,  in  the  one  case  or  the  other, 
be  has  given  attention  to  the  matters  of  cost 
and  value,  be  Is  competent  to  speak  on  the 
subject;  otherwise,  be  should  not  be  heard. 
It  Is  not  material  that  such  person  may  not 
be  able  to  take  pen  and  paper  and  figure  out 
the  precise  cost  of  a  building.  Such  goes  on- 
ly to  the  extent  and  accuracy  of  his  knowl- 
edge, and  hence  to  the  weight  to  be  attached 
to  his  estimate.  Sadler  v.  Bean,  supra; 
Tubbs  V.  Garrison,  68  Iowa,  44,  25  N.  W.  921 ; 
State  V.  Tennelom,  92  Iowa,  651,  61  N.  W. 
193;  State  v.  Hathaway,  100  Iowa,  225,  69 
N.  W.  449. 

4.  On  the  fraud  Issue  the  Jury  returned 
special  findings  to  the  effect  that,  in  bis  ap- 
plication for  Insurance  and  proofs  of  loss, 
plaintiff  gave  his  honest  Judgment  and  opin- 
ion concerning  the  value  of  bis  property.  Ap- 
pellant contends  that  such  findings,  together 
with  the  general  verdict,  had  no  warrant  in 
the  evidence,  and  were  the  result  of  passion 
and  prejudice.  We  think  otherwise.  It  wilt 
be  remembered  that  the  charge  of  fraud  is 
bottomed  solely  on  the  asserted  overvaluation 
by  plaintiff  of  his  property.  Without  stop- 
ping to  review  the  evidence,  we  may  concede 
that,  by  the  weight  thereof,  a  case  of  over- 
valuation was  made  out  But  this  was  not 
conclusive  on  the  question  of  fraud,  the  over- 
valuation must  have  been  willful,  and  made 
with  an  intent  to  deceive  which  was  success- 
ful. Bonham  v.  Insurance  Co.,  25  Iowa,  328 ; 
Behrens  v.  Insurance  Co.,  64  Iowa,  19,  19  N. 
W.  838;  Petty  v.  Insurance  Co.,  Ill  Iowa, 
359,  82  N.  W.  767.  Does  the  evidence  show 
conclusively  that  there  was  an  overvaluation 
made  with  Intent  to  deceive?  That  there  is 
room  for  an  argument,  based  on  detached  por- 
tions of  the  evidence,  to  the  effect  that  plain- 
tiff must  have  known  his  valuation  was  too 
high,  may  be  conceded.  But  as  against  this 
we  have  the  fact  that  the  building  was  situat- 
ed in  ^  small  village,  and,  while  having  an 
intrinsic  value — capable  of  being  established 
only  on  resort  to  opinions — It  had  no  mar- 
ket value.  Tbere  is  then  the  evidence  of  at 
least  one  witness  who  placed  the  cost  of  re- 
building at  even  bigher  figures  than  those 
named  by  plaintiff,  and  the  evidence  of  sev- 
eral other  witnesses  who  gave  estimates  of 
the  value  of  the  building  as  It  stood  before 
the  fire,  and  of  the  cost  of  rebuilding.  In  sums 
not  radically  below.  To  these  may  be  added 
the  significant  fact  that  Drake,  the  agent  of 
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defendant,  was  on  the  groond,  and  examined 
the  bnlldlng  at  the  time  the  application  was 
written,  and,  presnmably,  was  satisfied  that 
plaintlfTs  valuation  was  a  fair  one.  Scott 
V.  Insurance  Co.,  supra.  Considering  all 
these  matters,  we  think  the  conclusion  might 
fairly  be  drawn  that  without  any  evil  Intent 
or  purpose,  but  yielding  to  that  partiality 
with  which,  as  commonly  known,  mobt  men 
estimate'  their  own  property,  plaintiff  went 
to  the  extreme  In  giving  expression  to  his 
opinion  of  values.  It  follows  that  the  ques- 
tion with  which  we  started  this  branch  of  the 
Inquiry  must  be  answered  in  the  negative. 

6.  Finally,  It  is  said  that  the  verdict  was 
excessive.  It  was  clearly  within  the  range  of 
the  evidence,  and  we  are  not  disposed  to  in- 
terfere with  the  ooncloslon  reached  by  the 
Jury,  and  sanctioned  by  the  trial  court 

Finding  no  error  the  judgment  Is  affirmed. 


WBSTBROOK  et  al.  v.  GRIFFIN  et  al. 
(Supreme  Court  of  Iowa.    Nov.  13,  1906.) 

1.  Associations  — Aotior  —  Pabtiu  Pi.air- 
Tirr, 

An  action  by  members  of  an  unincorporat- 
ed telephone  association,  broncht  for  a  large 
number  of  unnamed  persona  alleged  to  consti- 
tute the  association,  and  brought  for  a  breach 
of  contract  with  such  association,  is,  in  effect, 
a  suit  for  the  association  which  cannot  be  main- 
tained. 

[EkL  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Associations,  H  36,  87,  40.] 

2.  PABTIBS— PABOIEa    lit     IRTEBEST— MEUBEBS 
or    UnlNOOBFOBATBD    ASSOCIATIOH. 

Under  Code,  {  3459,  providing  that  every 
action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest  except  as  to  contracts 
made  for  the  benefit  of  others,  members  of 
an  unincorporated  telephone  association  cannot 
maintain  an  action  for  other  members  who  are 
also  members  of  a  branch  unincorporated  as- 
sociation, which,  contrary  to  the  rights  of  such 
other  members,  is  violating  its  contract  with 
the  general  association,  on  which  violation,  and 
the  resulting  breach  of  such  other  members* 
rights,  the  action  is  based. 

[Ed.  Note.— For  cases  in  point  see  vol.  87, 
Cent  Dig.  Parties,  H  6,  7.] 

Appeal  from  District  Court,  Muscatine 
County;  Jas.  Bollinger,  Judge. 

Appeal  from  a  Judgment  of  dismissal. 
Affirmed. 

E.  M.  Warner  and  Rlchman  &  Rlchman, 
for  appellants.  Jayne  &.  Hoffman  and  0.  A. 
Carpenter,  for  appellees. 

SHERWIN,  3.  This  Is  a  suit  in  equity 
brought  by  D.  H.  Westbrook  and  J.  H.  Letts 
for  themselves  and  a  large  numb»  of  un- 
named persons,  all  of  whom  it  Is  alleged  con- 
stitute the  membership  of  a  voluntary  unin- 
corporated association  known  as  the  Musca- 
tine &  Louisa  Counties  Mutual  Telephone 
Company,  and  for  Henry  Hendrix  and  H.  H. 
Westbrook,  who  are  members,  with  the  de- 
fendants, of  an  independent  voluntary  unln- 
-corporated   telephone   company,   known   as 


"Lhie  No.  46."  The  petition  alleges  that  the 
Muscatine  &  Louisa  Counties  Mutual  Tele- 
phone Company  was  organized  for  the  pur- 
pose of  providing  and  maintaining  a  central 
switchboard  for  the  accommodation  of  the 
several  independent  companies  connected 
therewith.  It  Is  further  alleged  that  inde- 
pendent line  No.  46  entered  into  an  agreement 
with  the  Muscatine  &  Louisa  Counties  Mutu- 
al Telephone  Company  by  the  terms  of  which 
It  bound  itself  to  maintain  connection  there- 
with for  a  period  of  10  years,  and  to  pay,  dur- 
ing all  of  said  time.  Its  proportionate  share 
of  the  expenses  of  said  company;  tiiat  the 
Muscatine  &  Louisa  Counties  Mutual  Tele- 
phone Company  entered  into  a  contract  with 
the  Mississippi  Valley  Company  for  long  dis- 
tance service  for  a  period  of  three  years; 
that  the  defendants,  a  majority  of  the  mem- 
bers of  Line  No.  46,  without  the  consent  of 
the  said  Henry  Hendrix  and  H.  H.  Westbrook, 
and  without  the  assent  of  the  members  of  the 
other  Independent  lines  connected  with  the 
Muscatine  &  Louisa  Counties  Mutual  Tele- 
phone Company,  and  In  violation  of  their  con- 
tract, have  severed  their  connection  with  the 
switchboard  of  said  Muscatine  &  Louisa 
Counties  Mutual  Company  and  have  connec- 
ted with  the  Iowa  Telephone  Company,  and 
have  refused  to  pay  their  share  of  the  ex- 
penses of  the  former  company.  The  plahi- 
tlffs  ask  that  Line  No.  46  be  compelled  to 
make  and  maintain  connection  with  the 
switchbonrd  of  the  Muscatine  &  Louisa  Oonn- 
ties  Mutual  Telephone  Company,  and  that 
the  members  of  said  Line  No.  46  be  com- 
pelled to  pay  an  assessment  for  expenses  al- 
leged to  have  been  Incurred  by  the  last-nam- 
ed telephone  company,  and  be  ordered  to  re- 
spect the  rights  of  Henry  Hendrix  and  H.  H. 
Westbrook  and  pay  the  damages  they  have 
sustained  by  reason  of  their  acts.  The  ap- 
pellees plead  and  now  urge  that  the  plaintiffs 
cannot  maintain  this  action  because  they 
have  not  the  legal  capacity  to  sue  in  the  form 
in  which  It  Is  brought  while  the  appellants 
take  the  position  that  an  unincorporated  so- 
ciety organized  for  business  or  commercial 
purposes  is  a  partnership  that  Is  liable  on 
its  contracts,  and  that  may  sue  and  be  sued. 
As  an  abstract  proposition  the  appellants' 
contention  is  undoubtedly  correct  25  Am. 
&  Eng.  Enc.  of  Law,  1130,  and  cases  cited  (2d 
Eld.).  But  aside  from  the  alleged  interests  of 
Henry  Hendrix  and  H.  H.  Westbrook  as 
members  of  Line  No.  46,  the  plaintiffs  do  not 
sue  as  partners  or  persons  joinUy  interested. 
The  entire  effect  of  the  petition  is  that  they 
are  suing  for  an  unincorporated  society,  and 
we  have  held  that  a  suit  of  such  churacter 
cannot  be  maintained.  Pipe  et  al.  v.  Bate- 
man  et  al.,  1  Iowa,  369;  Drake  v.  Board  of 
Trustees,  11  Iowa,  64.  As  we  understand 
the  record,  neither  Hendrix  nor  H.  H.  West- 
brook are  named  as  parties  to  this  suit  and 
the  question  arises  whether  the  plaintiff  may 
maintain  this  action  for  them  against  their 
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copartners.  We  think  not.  Code,  {  3469, 
provides  that  every  action  must  be  prosecut- 
ed In  the  name  of  the  real  party  in  interest, 
except  "that  a  party  with  whom  or  In  whose 
name  a  contract  is  made  for  the  benefit  of 
another  may  sue  in  bis  own  name."  As  we 
have  already  said,  the  plalntifTs  cannot  main- 
tain an  action  for  the  unincorporated  associa- 
tion, nor  can  they  maintain  an  action  for  the 
two  parties  named  because  of  their  connec- 
tion with  the  Muscatine  &  Louisa  Company, 
hence  they  are  not  within  the  exception  made 
by  the  statute,  and  appear  as  parties  plaln- 
tltr  having  no  possible  Interest  in  the  action. 

The  Judgment  dismissing  the  petition  Is 
right  and  It  Is  therefore  affirmed. 

AfRrmed. 


STATE  V.  DOIiAN. 
(Supreme  Court  of  Iowa.     Nov.   18,  1906.) 

1.  Seducttoh  —  Intiuact  wrrn  Othebs  —  IH- 
srmucTioKS. 

Where,  in  a  prosecution  for  seduction, 
there  was  evidence  of  various  decrees  of  inti- 
macy between  prosecutrix  and  a  man  other  than 
defendant,  an  instruction  that  such  evidence 
miKht  be  considered  to  show  that  another  than 
the  defendant  was  or  uiicht  have  been  the  fnther 
of  pro«:ecutrix's  child.  If  siie  was  with  child,  to 
discredit  her  claim  that  dpfendant  had  seduced 
her.  and  to  show  the  improbabili^  of  her  claim 
that  she  and  defendant  were  In  fact  engaged 
to  be  married,  was  erroneous ;  such  evidence  be- 
ing also  relevant  to  the  question  of  prosecutrix's 
previous  chastity. 

fEd.  Note.— For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Seduction,  §g  73,  74,  91.] 

2.  Sams— Evidence— Birth  of  Child. 

In  a  prosecution  for  seduction,  proof  of 
the  birth  of  a  child,  while  evidence  of  seduction, 
does  not  tend  to  connect  defendant  with  the 
act  of  seduction. 

8.  Same— Instkuctions— CoBBOBORATiOH. 

In  a  prosecution  for  seduction,  an  in- 
■tmction  that  mere  proof  of  opportunity,  that 
proserutrli  was  for  a  time  a  member  of  the  fam- 
ily of  defendant's  father  and  associated  with 
him  ns  such,  or  even  the  birth  of  a  child,  was 
not  alone  sufficient  corroboration,  though  they 
might  be  considered  with  other  facts  and  cir- 
cumstances established  In  the  case  for  that  pur- 
pose, was  erroneous  as  authorizing  the  jury  to 
consider  the  birth  of  the  child,  with  other  facts 
and  circumstances  that  they  might  deem  corrobo- 
rative, in  order  to  find  the  necessary  corrobora- 
tion. 
4.  Same— luPEACHUENT. 

Where,  In  a  prosecution  for  seduction,  test!- 
mony  in  contradiction  of  prosecutrix  was  not 
only  Impeaching,  but  substantive  in  character, 
an  Instruction  that  evidence  bad  been  given  tend- 
ing to  show  statements  made  by  prosecutrix  con- 
flicting with  her  testimony  and  also  tending  to 
contradict  other  testimony  given  by  her,  which 
was  to  be  considered  for  the  purpose  of  impeach- 
ment, was  erroneous. 

Appeal  from  District  Court,  Jackson  Coim- 
ty;   A.  P.  Barker.  Judge. 

Defendant  was  Indicted,  tried,  and  con- 
victed of  the  crime  of  seduction,  and  from 
the  judgment  imposed,  he  appeals.  Be- 
versed. 

Murray  &  Fan*  and  M.  J.  Wade,  for  appel- 
lant    Chas.   W.    Mullan,   Atty.   Gen.,  and 
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I^wrence  De  Graff,  Asst  Atty.  Gen.,  for  the 
State. 

DEEMEH,  J.  The  trial  court  gave  the  fol- 
lowing instruction:  "(7)  Evidence  has  been 
introduced  In  this  case  tending  to  show  vari- 
ous degrees  of  intimacy  of  the  prosecuting 
witness  with  other  men  than  the  defendant, 
especially  with  William  Patterson  and  Henry 
Rodewal,  prior  to  and  about  the  time  she 
claims  to  have  been  seduced  by  defendant, 
also  tending  to  prove  that  she  admitted  being 
too  free  with  said  Patterson,  all  of  which 
she  now  denies.  The  purpose  of  such  testi- 
mony Is:  (1)  To  show  that  another  than  the 
defendant  Is  or  may  be  the  father  of  her 
child,  If  she  was  with  child,  and  so  discredit 
her  claim  that  the  defendant  seduced  her. 
(2)  To  show  the  improbability  of  her  claim 
that  she  and  the  defendant  were  In  fact  en- 
gaged to  be  married.  You  should  give  such 
evidence  the  consideration  you  deem  It  to 
merit  for  that  purpose,  bearing  In  mind,  how- 
ever, that  the  ultimate  question  for  your  de- 
termination Is,  not  who  was  In  reality  the 
father  of  such  child,  but,  rather,  did  defend- 
ant debauch  and  seduce  her  as  hereinbefore 
explained,  and,  if  so,  was  she,  previous  to 
the  time  of  such  seduction,  of  chaste  char- 
acter? Even  should  yon  be  satisfied  that, 
another  than  defendant  was  the  father  of  ^ 
such  child,  you  might  convict  defendant  of 
seducing  her.  If  you  believed  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  he 
first  bad  Intercourse  with  her  by  means  of 
seductive  arts  of  false  promises  as  herein- 
after explained;  she  being  previously  thereto 
of  chaste  cliaracter."  This  Instruction  was 
erroneous  for  the  reason  that  such  Intimacy 
as  is  referred,  to  should  also  be  considered 
as  bearing  upon  the  previous  chastity  of  the 
prosecuting  witness. 

In  another  Instruction  the  court  said: 
"Mere  proof  of  opportunity,  that  she  for  a 
time  was  a  member  of  his  father's  family 
and  associated  with  him  as  such,  or  even 
of  the  birth  of  a  child,  are  not  alone  suffi- 
cient corroboration,  though  they  may  be  con- 
sidered by  you,  in  connection  with  other 
facts  and  circumstances  established  In  the 
case,  for  tliat  purpose."  The  rule  In  this 
state  Is  that,  while  the  birth  of  a  child  is 
evidence  of  seduction,  it  does  not  tend  in  any 
way  to  connect  defendant  with  the  act. 
State  V.  McGinn,  109  Iowa,  641,  80  N.  W. 
106S;  State  v.  Klssock,  111  Iowa,  690,  83  N. 
W.  724;  State  v.  Coffman,  112  Iowa,  8,  83 
N.  W.  721.  Even  if  the  testimony  as  to  birth 
of  a  child  may  be  considered,  with  other 
facts  and  circumstances,  as  corroboration, 
these  other  facts  and  circumstances  are  no- 
where explained  in  the  court's  charge.  Un- 
der the  instruction  as  given,  the  Jury  was 
authorized  to  take  the  fact  of  the  birth  of  a 
child  Into  consideration,  with  such  other 
facts  and  circumstances  as  they  might  deem 
corroborative,  and  thus  conclude  there  was 
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the  necessary  corroboration.  This  was  mani- 
festly erroneons. 

In  its  tenth  Instruction  the  court  said: 
"Evidence  has  been  given  you  tending  to 
show  statements  made  by  the  prosecuting 
witness  at  other  times  and  places  conflicting 
with  her  testimony  In  this  case;  alto  tending 
to  contradict  other  material  testimony  given 
by  her.  Such  evidence  Is  called  Impeaching 
evidence,  and  Is  for  the  iTarpose  of  casting 
doubts  upon  the  truth  of  her  testimony. 
You,  In  this,  as  in  all  other  matters  of  evi- 
dence, are  the  sole  Judges.  If  you  believe 
the  impeaching  evidence,  and  that  It  is  Ir- 
reconcilable with  her  own  testimony  In  this 
case,  then  you  are  at  liberty  to  disregard  all 
of  her  testimony.  If  you  see  fit  You  are  not, 
however,  obliged  to  do  so,  for  yon  may  con- 
sider It,  and  allow  it  such  weight  as  you 
deem  It  Justly  entitled  to.  If  any  of  her 
testimony  Is  corroborated  or  supported  by 
other  evidence,  either  direct  or  circumstan- 
tial, then  you  cannot  disregard  it  entirely, 
but  must  consider  it,  with  the  other  evidence 
In  the  case,  allowing  it  such  force  and  effect 
as  you  deem  proper  and  Just"  The  part  of 
this  Instruction  which  we  have  italicized 
was  clearly  erroneous.  Testimony  in  con- 
tradiction of  the  prosecutrix  was  not  only 
impeaching,  but  substantive  in  character,  and 
should  have  been  considered  with  reference 
to  the  entire  case,  and  not  simply  for  Im- 
peaching purposes.  All  defendant's  testi- 
mony was  in  contradiction  of  the  material 
testimony  given  by  prosecutrix,  and,  If  it 
were  to  be  considered  simply  as  impeach- 
ing her,  the  defendant  was  placed  In  a  very 
awliward  position.  His  testimony  was  not 
substantive,  but  simply  for  Impeachment,  un- 
der this  instruction. 

The  instruction  as  to  flight  was  in  accord 
with  the  rule  announced  in  State  v.  Poe,  123 
Iowa,  118,  98  N.  W.  587,  101  Am.  St  R^.  807. 

No  other  prejudicial  error  is  shown;  but, 
for  the  reasons  pointed  out,  the  Judgment 
must  be,  and  it  Is,  reversed. 


KUPKA  V.  KUPKA. 
(Supreme  Court  of  Iowa.     Nov.  18,  1906.) 

1.  DivoBCE — Desertion— Elements. 

Under  Code,  §  3174,  autborizlDg  a  divorce 
for  willful  desertion,  and  absence  without  rea- 
sonable cause  for  a  space  of  two  years,  there 
must  be  not  only  a  separation,  but  an  intent 
to  cease  to  live  together  as  husband  and  wife, 
together  with  an  abnegation  of  all  the  duties 
of  the  marital  relation. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  §{  107-110.] 

2.  Saue— EvinENCE. 

ShorUy  after  the  birth  of  a  child,  defend- 
ant was  in  poor  health,  and,  after  consulting 
local  nhysicians  without  benefit,  she  concluded 
to  seek  medical  aid  in  another  city,  where  she 
went  to  her  parents'  home,  promising  to  return 
in  a  few  days,  but,  on  the  advice  of  a  physician, 
she  underwent  an  operation,'  and  remained  some 
three  weelcs  in  a  nospital,  during  which   she 


frequently  wrote  aCEectionnte  letters  to  her 
husband.  When  she  was  ready  to  leave  the 
hospital,  he  toolc  her  to  the  home  of  her  parents, 
she  being  unable  to  ride  to  their  own  home. 
She  promised  to  return,  however,  bnt  he  later 
stated  that  he  did  not  care  for  her  any  more, 
sold  their  household  goods  at  auction,  and,  with- 
out any  claim  that  he  ever  requestedber  to  re- 
turn, instituted  proceedings  for  divorce  for 
desertion.  Beld,  that  such  facts  were  insuf- 
ficient to  establish  an  intent  on  the  wife's  part 
to  desert. 

Appeal  from  District  Court,  Johnson  Coan- 
ty;    O.  A.  Byington,  Judge. 

Decree  of  divorce  was  granted  as  prayed. 
The  defendant  appeals.    Reversed. 

Ranck  &  Bradley,  for  appellant 


LADD,  J.  This  is  a  suit  for  divorce  on  the 
ground  of  desertion,  and  was  begim  July  30, 
1904.  The  defendant  denied  that  she  had 
left  her  husband  and,  by  way  of  cross-peti- 
tion, alleged  that  be  had  been  guilty  of  cruel 
and  inhuman  treatment,  and  on  this  g^und 
prayed  for  the  dissolution  of  the  marital 
relations.  To  this  cross-petition  plaintiff 
pleaded  in  bar  a  former  adjudication  wherein 
relief  sought  on  the  same  ground  was  denied 
defendant  in  a  decree  entered  April  14,  1908. 
No  evidence  was  adduced  In  support  of  the 
cross-petition,  and  that,  bearing  on  the  issues 
raised  by  the  petition  and  answer,  was  insuf- 
ficient to  establish  the  charge  of  desertion. 
To  warrant  a  decree  of  divorce  on  this 
ground  the  defendant  must  have  willfully  de- 
serted her  husband,  and  absented  herself 
without  reasonable  cause  for  the  space  of 
two  years.  Section  3174,  Coda  Analyzing 
this  it  will  be  found  that  as  said  by  Mr. 
Nelson  in  his  work  on  Divorce  and  Separa- 
tion, I  51,  "four  elements  are  essential  to  a 
divorce  l>ecau8e  of  desertion:  (1)  The  cessa- 
tion of  the  marriage  relation,  ^)  The  Intent 
to  desert,  (3)  The  continuance  of  the  deser- 
tion during  the  statutory  period,  and  (4) 
the  absence  of  consent  or  misconduct  of  the 
deserted  party."  See,  also.  Rose  v.  Rose 
(Mich.)  14  N.  W.  711.  Separation  Is  not 
necessarily  desertion.  The  latter  may  oc- 
cur long  after  the  former  has  taken  place, 
and  even  when  both  occnr  at  the  same  tftne 
the  guilty  party  Is  not  always  the  one  who 
leaves  the  maMmonlal  home.  Doolittle  v. 
Doollttle,  78  Iowa,  691,  43  N.  W.  616,  6  L. 
R.  A.  187;  Wam»  v.  Warner  (Mich.)  20 
N.  W.  557. 

To  constitute  desertion  there  must  be  not 
only  a  separation,  but  an  Intent  to  cease  to 
live  together  as  hnsband  and  wife,  an  ab- 
nei^tion  of  all  the  duties  of  the  marriage  re- 
lation. While  this  must  be  wrong^l;  that 
is.  In  disregard  of  the  marital  obligations, 
it  is  not  essential  that  It  be  with  any  pur- 
pose of  working  an  injury.  Thus,  in  Benkeit 
V.  Benkert  32  Cal.  467,  the  court  In  defining 
"willful  desertion,"  said  that  It  "ordinarily 
signifies  Intentional,  and  that  we  think.  Is 
its  signification  here.    It  does  not  imply  any 
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malice  or  wrong  towards  the  other  party. 
The  word  does  not  seem  to  have  limited  the 
meaning   of    the    term    'desertion'  as    con- 
strued in  the  cases  and  employed  by  text- 
writers.     The  cessation  of  the  matrimonial 
cohabitation  Is  never  treated  as  desertion, 
unless  It  Is  both  Intentional  and  wrongful. 
There  may  be  mallclons  Intent  In  the  deser- 
tion, but  its  presence  Is  accidental.    It  does 
not  form  a  necessary  ingredient"    In  Ogilvle 
V.  OgUvie  (Or.)  61  Pac.  827  the  court.  In  con- 
structing a  like  statute,  said:  "An  Intentional 
desertion  Is  a  willful,  within  the  meaning 
of  the  term  as  defined  by  statute.    The  term 
does  not  carry  with  it  the  element  of  malice, 
or  a  purpose  of  doing  injury.    The  act  is  frill- 
ful  when  there  is  a  design  to  forsake  the 
other  spouse  wrongfully  or  without  cause, 
and  thereby  break   up  the  marital  union. 
Before  plaintiff  can  prevail,  he  must  there- 
fore show  that  the  defendant  willfully;   that 
Is,  intentionally  and  wrongfully  or  without 
cause  deserted  him,  and  continued  in  such 
desertion  for  the  space  of  one  year."    The 
mere  separation  of  the  parties  for  a  tempor- 
ary purpose,  as  to  enable  the  one  to  obtain 
medical  treatment  or  the  other  to  earn  sup- 
port for  the  family,  as  the  intent  permanent- 
ly to  sever  the  relations  as  husband  and  wife 
is    lacking    does    not    constitute    desertion. 
"The  separation  must  be  with  the  purpose  or 
breaking  up  the  marital  union,"  as  said  In 
the  last  case  cited;  or,  as  declared  in  Wil- 
liams V.  Williams,  130  N.  T.  193,  29  N.  a  96, 
27  Am.  St  517,  14  L.  R.  A.  220,  "with  inten- 
tion of  not  returning."    In  Johnson  v.  John- 
son, 22  Colo.  20,  43  Pac.  130,  56  Am.  St  112, 
the  court  says:    "Desertion  consists  la  the 
actual  ceasing  of  co-habitation  and  the  In- 
tent In  the  mind  of  the  offending  party  to 
desert  the  other,"  and  hi  Trltz  v.  Fritz  (III.) 
14  L.  R.  A.  685,  28  N.  B.  1058,  32  Am.  St 
Rep.  150,  it  was  decided  to  be  "the  abnegation 
of  all  the  duties  of  the  marital  relation,  and 
not  one  only."    There  is  no  claim  in  the  case 
at  bar  that  the  defendant  had  cause  for 
learing  the  plaintiff.    On  the  contrary,  she 
contends  (1)  that  she  did  not  desert  him,  and 
(2)  that  even  if  she  did,  the  statutory  period 
of  two  years  had  not  elapsed  prior  to  the 
beginning  of  this  action.     Bearing  in  mind 
that,  to  make  out  a  case,  it  should  appear 
not  only  that  she  left  him,  but  that  this  was 
done  with  the  purpose  of  terminating  their 
relations  as  husband  and  wife,  of  not  re- 
turning, or  that  such  intention  was  subse- 
quently   formed,    let   us    examine   the   evi- 
dence. 

The  parties  were  married  March  9,  1901, 
and  on  December  7tb  of  the  same  year  to 
them  a  child  was  bom.  Thereafter  she  was 
In  poor  health.  Several  physicians  were  con- 
sulted without  beneficial  results,  and  she  con- 
cluded to  seek  medical  aid  at  Iowa  City.  He 
conveyed  her  with  a  sister  to  the  railroad 
station,  some  seven  miles  distant,  but  in- 
sists that  be  was  not  advised  of  the  pur- 


pose of  her  departure  save  that  It  was  to 
visit  her  parents,  while  both  women  testify 
that  the  matter  was  discussed.    As  nothing 
occurred  to  suggest  the  thought  that  she  was 
leaving  him,  the  dispute  is  immaterial.     If 
she  took  all  her  clothes  they  were  no  more 
than  necessary.    If  she  merely  went  to  her 
parents'  home  for  a  visit,  promising  to  re- 
turn in  a  couple  of  days,  she  rightly  consult- 
ed a  competent  physician  who  ascertained 
that  her  uterus  had  been  lacerated  in  confine- 
ment and,  upon  his  advice,  rightly  remained 
for  treatment  and  an  operation.    If  the  plain- 
tiff objected  to  this,  save  the  expense  incur- 
red, the  record  does  not  disclose  the  fact  He 
visited  her  both  before  and  after  the  opera- 
tion which  occurred  July  3d  and,  throughout 
this  period,  she  wrote  frequently  and  affec- 
tionately.   She  remained  at  the  hospital  over 
three  weeks,  when  he  took  her  to  the  home 
of  her  parents,  about  a  half  mile  distant, 
though  the  Inference  to  be  drawn  from  the 
record   is   that   he   had   expected  that  she 
would  then  return  home  with  him,  a  distance 
of  23  miles.    The  sufficiency  of  her  explana- 
tion that  she  did  not  feel  able  to  ride  so  far, 
and  that  the  physician  had  advised  her  that 
she  should  not  Indulge  in  sexual  Intercourse 
prior  to  January  Ist  following,  necessarily 
depends  somewhat  on  her  condition  at  the 
time,  and  the  nature  of  her  husband  certainly 
cannot  be  regarded  as  so  unreasonable  as 
to    Indicate   bad    faith.     Indeed,    She   then 
promised  him  that  she  would  return,  and  the 
record  is  void  of  any  circumstance  indicating 
an  intention  not  to  do  so,   aside  from  the 
mere  remaining  at  her  parents  until  she  In- 
stituted  divorce   proceedings    In    December. 
The    plaintiff    admits    that    she    repeatedly 
promised  to  return  to  his  home,  but  com- 
plains that  she  never  did  so.    On  the  other 
hand,    defendant   testified    that,   when    she 
offered  to  return,  he  declared  that  he  did  not 
want  her,  and  this  is  corroborated  by  the 
testimony  of  her  sister  that,  in  response  to 
defendant's  proposition  to  go  home  with  him, 
he  declined,  saying:    "I  don't  care  for  Annie 
any  more,"  and  also  by  the  fact  that  on  Oc- 
tober 1st,  be  caused  to  be  sold  at  public  auc- 
tion  all   their   household   goods   and  other 
property  for  which  more  than  $1,400  was  je- 
celved.    During  all  the  time  of  her  absence, 
be  bad  given  her  only  a  few  dollars.    More- 
over, he  does  not  claim  ever  to  have  re- 
quested her  to  return.     In  view  of  all  the 
circumstances  we  are  Inclined  to  hold  that 
the  evidence  showed   that   the  defendant's 
departure  from  her  home  was  justifiable,  and 
that,    subsequent   to   going   to   her   parents 
from  the  hospital,  she  remained  away,  owing 
to  the  indifference  of  the  plaintiff.    Certainly- 
the  record  fails  to  show  any  intention  on  her 
part  to  sever  the  relation  that  existed  be- 
tween them  prior  to  the  time  she  began  suit 
for  divorce   in    December,    1902.      Whether 
her  claim  that  she  was  led  into  this  by  rea- 
son of  the  sale  of  their  household  goods  by 
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her  husband  and  the  solicitation  of  an  at- 
torney need  not  be  determined,  nor  need 
we  decide  whether  this  establlsbed  an  Inten- 
tion to  desert.  Such  intention  did  not  exist 
prior  to  September  30,  1902,  at  least  and  for 
this  reason  the  statutory  period  had  not 
elapsed  when  this  action  was  begun.  There 
is  no  good  reason  why  these  parties  should 
not  adjust  their  differences  which  are  not 
serious,  and  fulfill  the  marital  obligations 
they  have  assumed.  We  are  of  the  opinion 
that  the  petition  should  have  l>e«i  dismissed. 
Reversed^ 


L.  H.  KURTZ  CO,  v.  POLK  COUNT!. 

(Supreme  Court  of  Iowa.     Nor.  13,  1906.) 

Hospitals  —  Pesthousks  —  Constbuotiom  — 
Liability  fob  Matebials. 

Code  Supp.  {  2670a,  as  amended  by  Laws 
Thirtieth  Gen.  Assem.,  p.  102,  c.  88,  provides 
that  all  bills  for  expenses  incurred  in  establish- 
ing, maintainlDg,  or  raising  a  quarantine,  de- 
tention, or  other  hospital  shall  be  filed  with  the 
clerk  of  the  local  board  of  health,  which  shall 
act  thereon,  and  certify  the  amount  allowed  to 
the  county  auditor  and  to  the  county^  board  of 
supervisors,  which  shall  act  on  each  bill  as  thus 
certified;  that  the  expenses  paid  shall  in  no 
case  exceed  the  reasonable  value  of  the  property 
furnished  or  services  rendered ;  and  that  the 
county  shall  not  advance  such  expenses  until 
the  same  have  been  allowed  by  the  supervisors. 
The  section  also  provides  for  ascertaining  the 
expenses  incurred  for  the  care  of  persons  sick 
of  contagious  diseases,  and  apportioning  the  ex- 
iranses  among  the  persona  so  served,  and,  on 
their  inability  to  pay  their  share,  the  amount 
is  to  be  paid  in  the  first  instance  by  the  county, 
which  may  reimburse  itself  by  a  tax  levied  on 
the  city,  town,  or  township  where  the  expense 
was  incurred.  Beld,  that  the  expenses  so  ap- 
portionable  were  limited  to  expenses  of  attend- 
ance, nursing,  board,  and  treatment  of  detained 
persons,  and  did  not  include  the  expense  of  pro 
viding  and  furnishing  a  detention  hospital, 
which  was  a  proper  charge  against  the  county. 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 
Hie  opinion  states  the  case.    AflBrmed. 

Halloran  &  Starkey,  for  appellant  Sulli- 
van &  Sullivan,  for  appellee. 

WEAVER,  3.  The  city  council  of  Des 
Moines  acting  as  a  board  of  health,  under- 
took to  provide  and  furnish  a  detention  hos- 
pital In  which  to  seclude  and  care  for  such 
persons  in  said  city  as  might  be  suffering 
with  smallpox  or  other  contagions  diseases, 
and.  In  the  performance  of  said  work,  or- 
dered from  the  plaintiff  company  materials 
and  repairs  suitable  to  be  used  therein.  For 
the  value  of  these  materials  and  repairs 
plaintiff  presented  its  claim  to  the  city  coun- 
cil, sitting  as  a  board  of  health,  which  ap- 
proved the  same  as  Just  and  correct  There- 
after the  claim  so  approved  was  duly  pre- 
sented to  the  board  of  supervisors  as  a  proper 
charge  against  Polk  county,  but  said  board 
refused  to  allow  It  or  order  It  paid,  and  this 
action  is  brought  to  recover  thereon.  No 
question  is  raised  as  to  the  propriety  or 


necessity  of  providing'  a  detention  hospital, 
nor  Is  it  denied  that  the  materials  furnished 
and  repairs  made  by  plaintiff  were  reason- 
ably worth  the  full  amount  claimed.  The 
single  question  raised  by  the  defense  is 
whether  said  claim  is  properly  chargeable 
against  the  county.  The  district  court  found 
for  the  plaintiff,  and  the  defendant  appeals. 
It  may  be  conceded  for  the  purposes  of  this 
case  that  statutory  authority  must  be  foimd 
for  the  enforcement  of  such  a  claim,  and 
that.  If  there  be  qo  such  authority,  the  Judg- 
ment cannot  t>e  sustained.  Without  attempt- 
ing to  follow  the  history  of  the  develop- 
ment of  the  statute  through  Its  various 
amendments,  it  may  be  said  that,  at  the  date 
of  the  creation  of  the  claim  sued  upon,  it 
was  provided  that  each  local  board  of  health 
should  have  authority  to  take  charge  of  per- 
sons suffering  from  contagious  diseases,  and 
remove  them  to  pestbouses,  or  detention  hos- 
pitals, and  there  give  them  needful  care  and 
attention.  It  was  further  provided  that  "all 
bills  for  expenses  Incurred  In  carrying  out 
the  provisions  of  this  section  in  establishing, 
maintaining  or  raising  a  quarantine,  deten- 
tion or  other  hospital  shall  be  filed  with  the 
clerk  of  the  local  board  of  health,  which 
board  shall  examine  the  same,  and  act  there- 
on at  Its  first  regular  meeting  after  the  same 
has  been  filed  with  the  clerk,  and  certify  the 
amount  allowed  by  It  to  the  county  auditor, 
and  to  the  county  board  of  supervisors,  which 
shall  act  upon  each  bill  as  thus  certified  at 
Its  first  regular  meeting  thereafter.  The  ex- 
penses paid  under  the  provisions  of  this  act, 
and  the  chapter  of  which  It  is  amendatory 
shall  in  no  case  exceed  the  reasonable  value 
of  the  property  furnished  or  services  render- 
ed, and  the  county  shall  not  advance  such  ex- 
penses imtll  the  same  have  been  audited  and 
allowed  by  the  board  of  supervisors."  Code 
Supp.  i  2570a,  as  amended  by  chapter  9S,  p. 
102,  Laws  Thirtieth  Oen.  Assem.  The  same 
section  further  provides  for  ascertaining  the 
amount  of  expenses  Incurred  for  the  care  of 
persons,  sick  of  contagious  diseases,  and  ap- 
portioning such  expense  among  the  persons 
so  served,  and,  in  case  of  their  Inability  to 
pay  such  share,  the  amount  Is  to  be  paid  in 
the  first  instance  by  the  county,  which  has 
power  to  reimburse  itself  in  part  by  levying 
a  tax  on  the  city,  town  or  township  where  the 
expense  was  Incurred.  It  is  argued  for  the 
appellant  that  the  intention  of  the  statute  is 
to  assess  the  cost  of  erecting,  furnishing,  and 
repairing  pestbouses,  and  detention  hospitals 
to  the  persons  who  are  so  unfortunate  as  to 
require  treatment  therein,  and  that  no  llabtl- 
Ity  was  Intended  to  be  Imposed  upon  the  coun- 
ty. If  such  Intention  was  clearly  and  ex- 
plicitly expressed,  and  the  provision  were  to 
be  treated  as  a  valid  exercise  of  the  police 
power  of  the  state,  we  should,  of  course,  give 
It  effect  but.  In  the  absence  of  such  clear  ex- 
pression, we  thing  the  court  should  hesitate 
long  before  approving  a  construction  Involv- 
ing the  imreasonable  and  oppressive  results 
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wblcb  would  follow  an  adoption  of  the  theory 
of  the  appellant.  To  say  that  the  board  of 
health  may  buy  or  erect  a  detention  hospital, 
supply  It  with  a  beating  plant,  and  all  the  fur- 
niture, and  conveniences,  required  for  its 
proper  use  and  charge  all  the  expenses  thus 
incurred  to  the  person  or  persons  who  may  be 
Involuntarily  removed  thereto  for  temporary 
care  and  treatment  is  to  attribute  to  the  Leg- 
islature an  Intention,  which  our  respect  for  a 
co-ordinate  branch  of  the  government  forbids. 
While  the  power  and  discretion  conferred  up- 
on boards  of  health  are  of  necessity  somewhat 
drastic  and  arbitrary,  and,  In  the  hands  of 
reckless  and  autocratic  ofiScers,  are  easily 
made  the  instruments  of  hardship  and  op- 
pression, we  regard  It  very  clear  that  the  stat- 
ute does  not  contemplate  any  such  result  aa 
the  appellant  here  contends  for.  On  the  con- 
trary that  part  of  section  2570a  which  pro- 
vides for  Imposing  a  charge  upon  the  patients 
detained  In  hospital,  speaks  solely  of  "the 
expense  Incurred  for  the  care  of  such  per- 
sons." Given  its  plainest  and  most  obvious 
meaning  the  phrase  "expenses  for  the  care" 
of  a  sick  perscm  means  only  such  expenses  as 
pertain  to  attendance,  nursing,  board,  and 
treatment,  and  certainly  not  to  the  expense  of 
erecting  and  tumlshlng  the  building  In  which 
such  care  Is  furnished.  If  a  sick  person  ad- 
mitted to  one  of  our  city  hospitals  is  received 
with  the  assurance  that  the  charge  against 
him  will  be  limited  to  the  expense  Incurred 
in  his  care  while  he  remains  an  Inmate,  be 
could  hardly  be  blamed  for  manifesting  some 
surprise  If,  on  being  discharged,  he  finds  the 
cost  of  erecting,  heating,  and  furnishing  the 
hospital  charged  up  tn  his  bill.  We  are  not 
disposed  to  enlarge  the  apparent  meaning  of 
the  statute  to  make  i>0S8lble  such  an  inequi- 
table result  The  patient  Is  not  to  be,  and 
ought  not  to  be,  charged  for  any  exi)ense  other 
than  such  as  has  been  reasonably  Incurred  In 
his  care,  giving  that  term  its  usual  and  ordi- 
nary signification.  As  to  other  expenses,  if 
any,  and  especially  expenses  made  in  estab- 
lishing and  fitting  up  property  of  a  perma- 
nent character  which  remains  the  property 
of  the  city  or  county,  while  the  statute  does 
not  in  express  terms  say  they  are  to  be  paid 
by  the  county,  the  provision  that  they  shall 
be  certified  to,  and  audited  by,  the  board  of 
supervisors  clearly  Indicated  that  such  was 
the  legislative  intent  The  Judgment  of  the 
district  court  was  right  and  It  is  affirmed. 


STATE  V.  HATLESTAD. 

(Supreme  Court  of  Iowa.     Nov.  18,  1906.) 

1.  Cbimirai.  Law— Evidence— Weight  and 
SuFFiciENCT- Indictment— Altebatioh. 
The  only  evidence  of  alteration  of  an  in- 
dictment wax  a  discrepancy  tietween  the  copy 
delivered  to  defendant  and  the  original  on  wliich 
the  trial  was  had.  The  copy  was  a  carbon 
daplicate  of  the  original,  and  the  discrepancy 
was  in  one  of  the  figures  designating  the  date 
of  the  commission  of  the  offense,  the  figure  and 


the  copy  being  obscure,  evidently  dne  to  an 
erasnre  and  substitution  of  anotner  figure  in 
both  the  original  and  the  daplicate.  Held  that 
in  the  atwence  of  evidence  as  to  when  the 
erasure  was  made,  the  court  properly  found  that 
the  indictment  had  not  been  materially  changed 
after  it  was  returned  by  the  grand  jnry. 

2.  Same— Appeai/— Recobd — SumciEWOY  of 

Evidence. 

A  prosecntion  for  maintaining  a  liquor 
nnisance  was  tried  on  the  theory  tlmt  requests 
for  the  sale  of  intoxicating  liquors  on  which 
sales  were  made  to  three  persons  particularly 
named  were  introduced  in  evidence,  and  showed 
sales  made  to  such  persons.  Held  that  in  the  / 
absence  of  a  showing  in  the  record  that  such 
requests  were  introduced  in  evidence  at  the 
trial,  a  conviction  could  not  be  sustained. 

[EJd.  Note.— For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  (f  8075,  307&] 

Appeal  from  District  Court,  Hardhi  Coun- 
ty;   J.  R.  Whltaker,  Judge. 

Defendant  was  indicted  and  convicted  for 
maintaining  a  liquor  nuisance,  and  appeals. 
Reversed  and  remanded. 

Ward  ft  Williams,  for  appellant  Chas. 
W.  Mullan,  Atty.  Gen.,  and  Lawrence  De 
Graft,  Asst  Atty.  Gen.,  for  the  State. 

McCLAIN,  C.  J.  The  offense  charged  In 
the  indictment  was  maintaining  a  place  with 
Intent  to  unlawfully  keep  and  sell  intoxicat- 
ing liquors  therein,  and  selling  intoxicating 
liquor  within  such  place  contrary  to  law.  Evi- 
dence showed  that  defendant  was  a  registered 
pharmacist,  and  had  returned  to  the  county 
auditor  requests  for  liquor  on  which  sales 
had  been  made,  and  the  prosecution  attempt- 
ed to  prove  that  some  of  the  sales  thus  re- 
turned had  been  made  to  persons  In  the  habit 
of  becoming  intoxicated. 

1.  The  first  alleged  error  of  the  court  was 
In  convicting  the  defendiant  under  an  Indict- 
ment which  had  been  materially  chauged  be- 
tween the  time  of  its  being  returned  by  the 
grand  Jury  and  the  time  of  trial.  The  only 
evidence  of  this  change  was  a  discrepancy 
between  the  copy  of  the  indictment  delivered 
to  the  defendant  and  the  original  on  which 
the  trial  was  had.  We  have  examined  the 
original  indictment  and  defendant's  copy, 
certified  to  us  from  the  lower  court  and  are 
unable  to  discover  that  there  is  any  difference. 
The  defendant's  copy  is  evidently  a  carbon 
duplicate  of  the  original  Indictment,  and  the 
supposed  discrepancy  is  in  one  of  the  figures 
designating  the  date  of  the  commission  of  the 
offense.  In  the  carbon  copy  the  figure  is  ob- 
scure, but  this  obscurity  is  evidently  due  to 
an  erasure  and  substitution  of  another  figure 
in  both  the  original  and  the  duplicate.  There 
is  no  evidence  as  to  when  this  erasure  was 
made,  but  as  it  was  evidently  made  before 
the  duplicate  was  delivered  to  the  defendant, 
there  is  no  reason  to  assume  that  it  was  sub- 
sequent to  the  approval  of  the  Indictment  by 
the  grand  Jury.  This  whole  matter  was  prop- 
erly for  the  determination  of  the  trial  court, 
and  we  think  that  its  conclusion  that  the 
Indictment  had  not  been  modified  between  its 
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approval  b;  the  grand  Jury  and  the  trial  of 
the  case  was  correct. 

2.  The  case  was  tried  by  the  county  attor- 
ney and  Is  presented  on  this  appeal  on  the 
theory  that  requests  for  the  sale  of  Intoxicat- 
ing liquors  on  which  sales  were  made  to 
three  persons  particularly  named  were  Intro- 
duced in  evidence,  and  tended  to  show  that 
sales  had  been  made  to  such  persons;  and 
the  state  proceeded  to  prove  that  each  of  these 
three  persons  was  In  the  habit  of  becoming 
« intoxicated  at  the  time  these  sales  were  made. 
^Tiie  contention  of  the  defendant  Is  that  the 
requests  for  Intoxicating  liquor  returned  by 
the  defendant  to  the  auditor  showing  sales  to 
these  three  persons  were  not  Introduced  In 
evidence,  and  that  there  was  no  evidence 
whatever  that  any  sales  to  such  persons  had 
been  made.  As  there  was  no  evidence  of  sales 
to  such  persons  unless  the  requests  referred 
to  were  introduced  In  evidence,  we  have  ex- 
amined the  record  particularly  in  this  respect 
and  have  been  unable  to  find  that  at  any  time 
these  requests  were  introduced  In  evidence  or 
properly  before  the  court  or  jury.  The  state, 
by  an  amended  abstract,  seeks  to  Incorporate 
these  requests  as  covered  by  certain  exhibits 
which  were  introd^iced  in  evidence,  but  the 
correctness  of  the  amended  abstract  in  this 
respect  is  denied  by  appellant,  and  the  ex- 
hibits themselves  have  been  certified.  The 
exhibits  as  thus  certified  are  the  defendant's 
bimonthly  statements  to  the  county  auditor 
showing  purchases  of  liquor  by  him,  and  pur- 
port to  Include  requests  for  liquors,  but  no 
such  requests  are  attached.  From  the  testi- 
mony of  the  auditor  we  infer  that  certain  re- 
quests were  returned  by  the  defendant  in  con- 
nection with  his  bimonthly  report,  and  that 
they  were  sent  to  the  grand  Jury,  but  It  does 
not  appear  that  they  were  ever  stamped  as 
filed  with  the  auditor,  or  that  they  are  now  a 
part  of  the  record  in  the  auditor's  office,  and, 
so  far  as  the  certification  shows,  they  were 
never  introduced  in  evidence  in  the  trial 
court,  and  are  no  part  of  the  record  of  the 
case  in  that  court  If  these  requests  were  not 
in  evidence,  then  there  was  no  evidence  of 
sales  to  the  parties  who  were  proven  to  have 
been  In  the  habit  of  becoming  intoxicated.  In 
this  condition  of  the  record  we  cannot  sustain 
the  conviction,  for  It  is  without  support  in 
the  evidence  introduced. 

The  Judgment  of  the  trial  court  is  therefore 
reversed,  and  the  ease  Is  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion. 

Reversed  and  remanded. 


SCHULTZ  V.  FORD  BROS. 

(Supreme  Court  of  Iowa.    Nov.  13,  1906.) 

1.  Masteb  and   Servant  —  Compensation  — 
•   Contracts  —  Usage  ok  Tbade  —  Question 

FOB  .TUBY. 

Wliere  a  contract  with  a  sa1e<:nian  provided 
for  a  commission  In  addition  to  his  salary  on 


sales  exceeding  a.  specified  amount,  its  meaning 
as  determined  by  the  usage  of  the  trade  was  a 
question  for  the  jury,  and  the  mere  solicitation 
of  sales,  communicated  to  the  employer,  frova 
which  sales  afterwards  followed,  did  not  entitle 
such  salesman  to  commissions  aa  a  matter  of 
law. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  S  122.] 

2.  Same— Instbuctions— Evidence. 

In  an  action  on  such  contract  for  commis- 
sions, an  instruction  that  the  salesman  was  en- 
titled to  commissions  on  all  orders  solicited  for 
defendant  on  which  sales  thereafter  followed, 
if  he  was  the  indncinf;  cause  of  such  sales  by 
defendant,  was  erroneous,  where  the  evidence 
was  conflicting  as  to  the  usage  in  the  trade  that 
sales  included  the  soliciting  of  sales  that  the  em- 
ployer was  willing  to  accept  or  which  he  did 
accept 

3.  evidehob  —  juoioiax  noticit  —  dsaoe  of 
Tbadb. 

The  court  cannot  take  judicial  notice  that 
according  to  general  usage  and  custom  among 
traveling  salesmen,  sales  include  the  soliciting 
of  sales  that  the  employer  is  willing  to  accept 
or  which  he  does  accept;  it  not  appearing  to 
have  become  universal  in  respect  to  the  trade. 

[Ed.   Note.— For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  g  25.] 

4.  Tbial— Stbikin«  Oct  Evidence.  . 

A  motion  to  strike  out  the  entire  testimony 
of  a  witness  was  properly  overruled,  where  some 
of  it  was  competent 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  i  248.] 

5.  Customs  and  Usaoes— Evidenob— Admissi- 

BILITT. 

In  an  action  for  commissions  on  sales  un- 
der contract  testimony  by  defendants  that  there 
was  no  such  custom  in  the  business  as  was 
claimed  by  plaintiff  was  imprm)erly  excluded, 
as  tending  to  contradict  plaintiff's  evidence. 

[Ed.  Note. — For  cases  in   point,  see  vol.  15, 
Cent  Dig.  Customs  and  Usages,  {  45.] 

6.  Witnesses  —  Competency — Enowusdob  of 
Facts — Customs  and  Usaoes. 

A  witness,  who  was  not  shown  to  be  famil- 
iar with  the  custom  of  a  particular  business, 
nor  of  the  locality,  was  not  competent  to  testify 
in  respect  thereto. 

[Ed.  Note.— For  cases  in  point  see  vol.  50, 
Cent  Dig.  Witnesses,  {  80.] 

7.  Masteb  and   Sebvant  —  Compensation  — 
Fobkeitubb—Waiveb— Questions  fob  Jubt. 

Where  defendant  was  to  withhold  part  of 
plaintiff's  salary  as  a  guaranty  of  faithful  per- 
formance of  his  contract,  and  on  discharging 
him  retained  part  of  it,  and  plaintiff,  in  an  ac- 
tion for  commissions,  claimed  the  amount  so  re- 
tained, the  question  whether  defendant  had 
waived  any  claim  on  account  of  plaintiff's  ac- 
tion being  Involved,  his  right  to  recover  should 
have  been  submitted  to  the  Jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  {  122.] 

8.  Appeal  —  Stbikinq    Out    Akoument    of 
Counsel. 

An  argument  will  not  be  stricken  out  merely 
because  it  fails  to  comply  strictly  with  the  rules. 
[Bid.   Note. — For  cases   in  point   see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  |{  31(K2,  3101.] 

9.  Same— JuBiBDiCTioN— Amount  in  Dispute 
—Dismissal. 

A  motion  to  dismiss  a  cross-appeal  because 
the  amount  in  controversy  is  less  than  $100,  the 
minimum  jurisdictional  amount  rpnnot  be  sus- 
tained, where  the  entire  amount  involved  on  both 
appeals  is  $600. 

[Ed.   Note.— For  cases  in   point,   see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  i  238.] 
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Appeal  from  District  Conrt,  Polk  Ciounty; 
Hngh  Brennan,  Judge. 

Suit  at  law  to  recover  for  services  ren- 
dered under  a  written  contract  of  employment 
and  for  money  alleged  to  have  been  collected 
by  the  defendants  for  the  use  and  benefit  of 
the  plaintiff.  Trial  to  a  jury,  and  verdict  and 
Judgment  for  the  plalntlft.  Both  parties  have 
appealed,  but  the  defendants  will  be  herein 
desi^ated  as  appellants.    Reversed. 

Ghas.  E.  Bond,  Thos.  J.  Outhrie,  and  Carr, 
Hewitt,  Parker  &  Wright,  for  appellants. 
A.  D.  Pugh,  for  appellee. 

SHERWIN,  J.  The  defendants  are  manu- 
facturers of  art  glass,  and  in  January,  1901, 
they  entered  into  a  written  general  contract 
of  employment  with  the  plaintiff  for  one 
year  from  the  1st  day  of  February,  1901. 
Defendants  were  to  pay  him  $1,040  for  the 
year's  work,  and  In  addition  thereto  the  con- 
tract provided  for  further  conditional  com- 
I)ensatlon  as  follows:  "In  addition  to  the 
above  salary  it  is  agreed  that  if,  during  the 
time  of  the  contract,  the  sales  of  the  party 
of  the  second  part  shall  amount  to  thirty 
thousand  dollars  ($30,000.00),  then  the  party 
of  the  first  part  agrees  to  pay  party  of  the 
second  part  an  extra  sum  amounting  to  1 
per  cent  on  such  sales.  If  the  sales  of  the 
party  of  the  second  part  shall  exceed  thirty 
thousand  dollars  ($30,000.00)  for  the  term 
of  this  contract,  then  the  party  of  the  first 
part  agrees  to  pay  the  party  of  the  second 
part  a  commission  of  2V^  per  cent,  on  ail  sales 
in  excess  of  thirty  thousand  dollars  ($30,- 
000.00).  In  addition  to  the  1  per  cent  payable 
on  the  sales  np  to  thirty  thousand  dollars." 
The  plaintiff  alleges  that  by  oral  mutual 
agreement  he  began  work  under  said  written 
contract  on  or  about  January  16,  1901,  and 
that  between  said  date  and  the  1st  day  of 
February,  1902,  he  made  sales,  within  the 
meaning  of  the  contract,  amounting  in  the 
aggregate  to  $34,401,  on  which  sum  he  asks 
the  commission  provided  for  in  the  contract 

Some  of  the  sales  scheduled  In  the  ex- 
hibit attached  to  the  petition  as  having  been 
made  by  the  plaintiff  nnder  the  contract  were 
either  solicited  or  made  before  the  1st  day 
of  February,  1901,  and  others  were  not  closed 
nor  actual  sales  made  until  after  February  1, 
1902.  The  largest  item  In  the  schedule  will 
illustrate  the  latter  condition.  In  April,  1901, 
the  plaintiff  visited  San  Francisco,  Cal.,  in 
the  Interests  of  the  defendants  and  there 
solicited  the  art  glass  work  for  the  First 
Presbyterian  Church.  No  negotiations  were 
entered  Into  with  the  church  at  that  time, 
but  the  plaintiff  advised  the  defendants  of  the 
situation,  and  thereafter  one  of  the  firm  went 
to  San  X'ranclsco  and  in  person  presented  the 
claims  of  the  defendants.  A  contract  for 
the  San  Francisco  Job  was  finally  made  on 
the  Ist  day  of  April,  1902.  amounting  to 
$10,000.  There  are  several  items  of  the 
schedule  where  sales  were  made  in  practical- 


ly the  same  way,  and  two  or  three  items 
where  the  solicitation  was  made  after  the 
1st  day  of  February,  1902.  The  plaintiff 
contends  that  be  is  entitled  to  commissions 
on  all  of  such  sales.  The  trial  court  instruct- 
ed, in  substance,  that  the  plaintiff  was  en- 
titled to  commissions  on  all  orders  solicited 
and  communicated  to  the  defendants  while 
he  was  working  under  the  contract  on  which 
sales  thereafter  followed,  if  it  appeared  that 
he  was  "the  inducing  cause  which  culminated 
in  the  sales  by  the  defendants" ;  and  the  Jury 
was  directed  that  it  would  make  no  difference 
whether  the  sales  and  delivery  of  the  goods 
in  pursuance  of  such  soliciting  was  after  the 
expiration  of  the  contract  The  Instruction 
following  was  also  given:  "If  you  further 
find  from  the  evidence  that  the  plaintiff 
solicited  orders  from  the  various  persona,  or 
some  part  thereof,  referred  to  in  his  itemized 
statement,  and  that  such  orders  resulted  in 
sales  by  the  defendants,  as  before  stated  In 
these  Instructions,  and  you  further  find  that, 
in  addition  to  the  original  order  so  solicited 
by  the  plaintiff,  the  purchaser  giving  such 
order  made  a  further  order  for  additional 
glass  windows  for  the  same  building,  then  the 
plaintiff  would  be  entitled  to  the  credit  for 
the  sale  of  the  additional  order  so  made." 
The  plaintiff  pleaded  "that,  according  to  gen- 
eral usage  and  custom  among  traveling  sales- 
men, commercial  travelers,"  and  those  who 
employ  such  representatives,  the  words 
"sales,"  "sell,"  and  "sold"  have  acquired  a 
meaning  that  includes  the  soliciting  of  sales 
that  the  employer  is  willing  to  accept  or 
which  he  does  accept  or  fill,  and  that  said 
words  in  the  contract  in  question  were  used 
and  intended  in  that  sense  by  the  parties,  and 
that  the  defendants  had  reason  to  suppose 
that  the  plaintiff  understood  them  in  that 
sense,  and  none  other,  when  the  contract  was 
entered  into. 

The  appellants  complain  of  the  instnictions 
to  which  we  have  referred,  first,  because  they 
assume,  or  decide  as  a  matter  of  law,  the 
existence  of  the  custom  and  usage  pleaded, 
when  the  question  should  have  been  left  to 
the  Jury;  and,  second,  because  the  effect  of 
the  Instructions  was  to  direct  the  jury  to 
find  against  them  for  the  amount  of  the  com- 
missions claimed.  In  answer  to  this  the  ap- 
pellee contends  that  where  a  contract  is  In 
writing  Its  construction  is  for  the  court 
and  that  the  present  contract  should  be  con- 
strued in  harmony  with  the  instructions  giv- 
en; that  the  court  may  take  judicial  notice 
of  a  general  and  notorious  custom  of  the 
business  world,  and  that  the  evidence  of  the 
trade  usage  as  affecting  the  meaning  of  the 
words  "sells,"  "sale,"  and  "sold"  was  im- 
material; or,  if  not,  that  there  was  no  con- 
flict in  the  evidence  on  that  point,  and  that 
the  question  was  still  for  the  court  and  not 
for  the  Jury.  Where  the  intent  and  meaning 
of  a  written  contract  Is  plain  and  clear  from 
an  ordinary  interpretation  of  the  lan^tniage 
used,  the  contract  is,  of  course,  to  be  construed 
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by  the  conrt,  bat  not  otherwise.  And,  to  an- 
tborize  tbe  courts  to  take  Judicial  notice  of 
a  castom  or  usage,  it  must  be  general  as  to 
territory  and  not  Ibnited  to  a  certain  class. 
29  Am.  &  Eng.  Enc.  of  Law,  410.  We  are  of 
tbe  opinion  that  this  contract,  In  tbe  particu- 
lars mentioned,  Is  not  so  clear  and  unam- 
biguous as  to  warrant  the  construction  con- 
tended for  by  the  appellee.  Tbe  business 
was  of  a  peculiar  character  it  is  true;  but 
we  do  not  think  that  from  its  nature  alone, 
as  disclosed  by  the  contract,  it  can  be  said  as 
a  matter  of  law  that  tbe  mere  solicitation  of 
sales  entitled  tbe  plaintiff  to  tbe  commission 
sued  for.  Hence  the  meaning  of  tbe  words 
used,  as  determined  by  the  usage  and  custom 
of  those  engaged  in  the  trade,  was  a  question 
for  tbe  Jury  and  not  for  the  court.  It  is 
a  general  rule  that  where  a  certain  thing  is 
to  be  done  by  a  certain  day,  time  Is  of  the 
essence  of  the  contract  Sturgeon  v.  Hock, 
43  Iowa,  155.  And  the  most  that  can  be  said 
in  favor  of  the  appellee's  claim  is  that  tbe 
Intent  of  the  parties  on  this  point  is  doubt- 
ful. 

Nor  do  we  agree  with  tbe  appellee  in  bis 
claim  that  the  conrt  should  take  Judicial 
notice  of  the  custom  pleaded.  It  does  not 
appear  to  have  become  so  universal  In  respect 
to  trade,  territory,  and  class  as  to  bring  It 
within  tbe  rule  of  tbe  authorities.  It  is 
apparent,  then,  that  tbe  instructions  were 
erroneous,  unless,  as  tbe  appellee  claims, 
there  was  no  conflict  In  tbe  evidence  touch- 
ing the  usage.  There  was  evidence  of  such 
usage,  and,  under  tbe  ruling  of  tbe  court  ex- 
cluding tbe  defendant's  evidence  on  tbe  same 
subject.  It  was  undisputed.  So  far,  then,  as 
tbe  Instructions  under  present  consideration 
are  concerned,  we  find  no  error.  The  appel- 
lants urge,  bowever,  that  tbe  plaintitTs  evi- 
dence on  tbe  point  should  have  been  excluded 
on  motion,  and  that  It  is  inaufflclent  In  any 
event  Some  of  the  answers  on  the  subject 
were  mere  opinions  and  Incompetent;  but 
tbe  motion  to  strike  went  to  the  entire  testi- 
mony of  the  witness,  and  as  some  of  It  was 
clearly  competent,  the  motion  was  properly 
overruled. 

Tbe  defendants  attempted  to  prove  by  one 
of  tbe  defendants  that  there  was  no  such 
custom  in  the  business  in  question  as  was 
claimed  by  tbe  plaintiff,  and  the  testimony 
offered  was  rejected,  and  they  were  not  even 
permitted  to  fully  show  tbe  competency  of 
tbe  witness.  There  was  prejudicial  error  in 
tbe  rulings.  The  witness  was  asked  questions 
which  tended  to  contradict  the  evidence  of 
tbe  plaintiff  on  tbe  subject,  and  he  should 
have  been  permitted  to  answer.  We  think 
there  was  no  error  in  excluding  tbe  testimony 
of  tbe  witness  Frantz.  He  was  not  shown 
to  be  familiar  with  the  custom  of  the  par- 
ticular business,  nor  of  tbe  locality,  and, 
unless  it  was  made  to  appear  to  the  conrt 
that  the  custom  was  universal  as  to  both 
locality  and  business,  he  was  not  a  competent 
witness.    We  shall  not  consider  the  other  er- 


rors assigned  in  the  brief  of  appellants,  be- 
cause of  their  Indeflnlteness. 

Tbe  parties  hereto  entered  into  a  new  con- 
tract for  a  year  from  tbe  Ist  day  of  February, 
1902,  and  thereunder  the  defendants  were  to 
keep  a  part  of  the  plaintiff's  salary  as  a 
guaranty  that  he  would  faithfully  perform 
bis  contract  He  bought  a  similar  business 
in  Des  Moines  during  tbe  life  of  tbe  con- 
tract, and  was  discharged  by  tbe  defend- 
ants on  account  thereof,  they  at  the  time  re- 
taining $80  of  his  wages.  He  sued  for  this 
amount,  also,  and  after  the  evidence  was  all 
in  the  court  directed  that  he  was  not  en- 
titled to  recover  it  The  defendants  have 
not  argued  this  branch  of  tbe  case,  although 
tbe  plaintiff  has  filed  a  separate  argument  in 
support  of  his  appeal.  We  gather  from  that, 
without  going  to  tbe  abstract,  that  the  ques- 
tion whether  the  defendants  bad  waived  any 
claim  on  account  of  tbe  plaintiff's  action,  was 
Involved,  and.  If  that  be  true,  the  matter 
of  tbe  plaintiff's  right  to  recover  on  that 
count  of  his  petition  should  have  been  submit- 
ted to  tbe  Jury.  Tbe  Judgment  must  there- 
fore be  reversed  on  both  appeals. 

Tbe  appellee's  motion  to  strike  tbe  appel- 
lants' argument  is  overruled.  Tbe  argument 
does  not  strictly  comply  with  our  rules,  but 
we  do  not  ordinarily  strike  an  argument  from 
tbe  file  on  account  thereof.  The  appellants 
move  to  dismiss  the  appellee's  appeal  because 
the  amount  in  controversy  is  less  than  |100. 
The  motion  Is  overruled.  Tbe  entire  amount 
of  bis  claim  is  about  $600,  and  that  fixes  the 
Jurisdiction  of  this  court  Tuthill  y.  Smith, 
90  Iowa,  331,  67  N.  W.  858;  Brock  v.  Barr, 
70  Iowa,  339,  80  N.  W.  662. 

The  Judgment  is  reversed. 

Reversed. 


STATE  V.  MATHEWS. 
(Supreme  (3ourt  of  Iowa.     Nov.  18.  1906.) 

1.  INDICTHXNT— SlGHATUBE     Or     COUHTT     AT- 
TOBNET. 

Code,  i  5281,  prescribing  the  substantial 
form  of  an  indictment,  does  not  require  that  it 
be  signed  by  the  county  attorney. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  ({  132, 
133.] 

2.  Samk. 

The  signature  of  the  county  attorney  is  not 
essential  to  the  validity  of  an  indictment. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  SS  132, 
133.] 

3.  Same— Deputy    Attobnet— Sioniko     Ih- 
dictment. 

Under  Code,  g  303,  anthorizing  county  at- 
torneys to  appoint  deputies  to  assist  the  connty 
attorney  in  tbe  discbarge  of  hia  duties, 
a  deputy  in  a  county  attorney's  office  properly 
signed  the  county  attorney's  name  to  an  indict- 
ment by  his  authority. 

[Ed.  Note.— For  cases  in  point  see  vol.  27, 
(}ent  Dig.  Indictment  and  Information,  {  134.] 

4.  JuBT— Challenoes— Waiveb. 

Where,  after  the  court  overruled  a  chal- 
lenge to  a  juror,  accused  waived  one  of  hia 
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peremptory  challenges,  he  could  not  thereafter 
object  to  the  ruling. 

[Ed.  Note. — For  cases  In  point,  see  voL  81, 
Cent.  Dig.  Jury,  {  620.] 

5.  Cbimirai   Law— Tbiai/— Notiot   of  Wit- 

HESSEa 

Prior  to  the  trial  of  an  indictment  for  mur- 
der, the  state  gave  notice  that  it  would  call 
"Alec  Sanders,  whose  name  waa  not  indorsed 
on  the  indictment.  He  had  previously  testified 
on  the  trial  of  another  indictment  against  de- 
fendant, and  waa  referred  to  as  "Alec,"  though 
when  placed  on  the  stand  he  testified  that  his 
name  was  "H.  S.  Sanders,"  but  also  that  be 
was  commonly  called  "Alec."  He  was  the  only 
"Sanders"  who  had  been  used  as  a  witness  in 
the  case,  and  defendant  had  fall  knowledge  of 
what  he  would  testify  to.  Beld,  that  the  vari- 
ance in  the  witness  name  between  the  name 
nsed  in  the  notice  and  his  actual  name  waa  not 
sufficient  to  exclude  his  testimony. 

ySid.  Note.— For  cases  in  point,  see  toL  14, 
Cent.  Dig.  Criminal  Law,  f  1424.] 

6.  Witnesses— Divorce— Wife— CoMPBTENOT. 

Where  a  witness  was  the  wife  of  accused 
at  the  time  of  the  shooting,  but  bad  been  di- 
vorced from  him  prior  to  the  trial,  her  testi- 
mony was  not  objectionable,  under  Code,  {  4606, 
erovidlng  that  neither  husband  nor  wife  shall 
e  a  witness  against  the  other, 
[Ed.  Note.— For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  g  743.] 

7.  HomciDE— FiBST  Deqsee  Mubdeb. 

Where  accused  entered  the  hooss  of  D., 
and  after  shooting  him  shot  T.,  and  seriously 
wounded  D.'s  wife,  and  there  was  evidence  that 
he  intended  to  kill  T.,  as  well  as  D.,  he  was 
properly  convicted  of  murder  In  the  first  degree, 
under  an  indictment  charging  that  offense  with 
reference  to  the  killing  of  T. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  gi  14,  36-38.] 

8.  Cbiminal  Law— Pbobecctikg  Attobnet— 

MiSCONDDCT— ABOUUENT. 

During  the  county  attorney's  closing  argu- 
ment in  a  homicide  case,  he  stated  that  there 
bad  not  been  a  day  during  his  incumbency  of 
the  office  that  murderers  were  not  in  jail  await- 
ing trial.  The  statement,  however,  was  at  once 
withdrawn,  and  the  jury  was  directed  by  the 
court  not  to  consider  it  Beld,  that  the  state- 
ment was  not  prejudicial  to  defendant 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  g(  1676,  1692.] 

Appeal  from  District  Court,  Polk  County; 
A.  H.  McVey,  Judge. 

The  defendant  was  found  guilty  of  mur- 
der In  the  first  degree,  and  appeals  from  a 
jndgment  of  life  Imprisonment.    Affirmed. 

Woodson  and  Brown,  for  appellant.  Chas. 
W.  Mullan,  Atty.  Gen.,  Lawrence  De  Graft, 
Asst  Atty.  Gen.,  and  Jesse  A.  Miller,  Co. 
Atty.,  for  the  State. 


SHERWIN,  J.  In  November,  1904,  the  de- 
fendant entered  the  home  of  Roland  Diggs, 
In  the  city  of  Des  Moines,  and  therein  shot 
and  killed  Roland  Diggs  and  Bnd  Travis,  and 
shot  and  seriously  wounded  Mrs.  Diggs,  the 
wife  of  Roland  Diggs.  He  was  indicted  for 
both  murders,  and  was  first  tried  on  the  in- 
dictment for  the  murder  of  Diggs.  On  that 
trial  be  was  conyicted  of  murder  in  the  first 
degree,  but  tbe  verdict  was  set  aside  by  the 
trial  court:  and  when  be  was  again  put  on 
trial  it  was  on  tbe  Indictment  charging  tbe 


murder  of  Travis.  He  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals. 

The  appellant's  first  contention  Is  that  the 
indictment  Is  fatally  defective  because  the 
name  of  the  county  attorney  was  signed  there- 
to by  bis  assistant,  and  be  relies  on  sections 
5281  and  6282  of  the  Code  to  sustain  his  con- 
tention. The  statute  does  not  require  tbe 
signature  of  the  county  attorney  to  an  in- 
dictment Section  6281  does  no  more  than 
to  prescribe  tbe  substantial  form  of  tbe  in- 
dictment, and  this  court  has  held  that  the 
signature  of  tbe  county  attorney  Is  not  es- 
sential to  tbe  yalldlty  of  an  Indictment 
State  y.  Kovolosky,  92  Iowa,  498,  61  N.  W. 
223;  State  v.  Ruby,  61  Iowa,  80,  15  N.  W. 
848;  State  v.  Wllmotb,  63  Iowa,  380,  19  N. 
W.  249.  Moreover,  tbe  record  shows  that  the 
county  attorney's  name  was  signed  by  his 
assistant  with  full  authority  so  to  do,  and 
this  would  be  sufficient,  were  it  necessary 
for  the  county  attorney  to  sign  the  Indict- 
ment Code,  i  803,  expressly  authorizes  tbe 
appointment  of  deputies  to  assist  in  the  dis- 
charge of  the  duties  of  the  offlca 

Complaint  is  made  of  the  overruling  of  a 
challenge  to  one  of  the  trial  jurors.  After 
the  ruling,  tbe  defendant  waived  one  of  bis 
peremptory  challenges,  and  he  cannot  now 
complain.  State  v.  Tyler,  122  Iowa,  125,  97 
N.  W.  988;  State  v.  Tetzer,  97  Iowa,  423,  68 
N.  W.  737. 

The  state  gave  the  defendant  due  notice 
that  it  would  call  as  a  witness  one  Alec  S'an- 
ders.  Sanders  bad  not  appeared  before  tbe 
grand  jury,  and  his  name  was  not  Indorsed 
on  the  Indictment  Wlien  the  witness  was 
put  on  tbe  stand  he  gave  bis  name  as  H.  S. 
Sanders.  Thereupon  evidence  was  received 
as  to  the  Identity  of  H.  S.  and  Alec  Sanders, 
after  which  the  objection  to  the  witness  was 
overruled.  There  was  no  error  In  permitting 
him  to  testify.  There  was  evidence  tending 
to  show  that  he  was  known  as  and  com- 
monly called  "Alec."  On  the  trial  of  the  de- 
fendant for  killing  Diggs,  he  was  a  witness 
for  the  state,  testifying  substantially  as  he 
did  on  this  trial,  and  was  there  addressed 
or  referred  to  by  the  present  counsel  of  tbe 
defendant  as  "Alec  Sanders."  After  a  sub- 
poena had  been  Issued  for  bim,  a  deputy  re- 
quested him  to  accept  service  thereof;  but 
he  refused  to  do  so,  giving  as  a  reason  there- 
for that  his  name  was  not  "Alec,"  but  "H. 
S.,"  Sanders,  and  this  circumstance  he  com- 
municated to  defendant's  counsel  some  time 
before  the  trial.  Tbe  fact  that  this  same 
witness  bad  testified  on  the  trial  of  the  de- 
fendant for  killing  Diggs,  that  he  was  tbe 
only  Sanders  who  bad  been  used  as  a  wit- 
ness, that  the  defendant  knew  what  be  would 
testify  to,  and  that  he  had  himself  recognized 
the  fact  that  he  was  known  as  "Alec  Sand- 
ers," clearly  show  that  the  defendant  had 
Information  and  knowledge  as  to  the  Identity 
of  the  witness  named  In  tbe  notice.  The 
purpose  of  the  notice  Is  to  give  to  the  ac- 
cused knowledge  of  the  testimony  that  will 
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be  given  against  him,  so  that  be  may  pre- 
pare to  meet  it,  and,  wben  this  is  done,  the 
statute  has  been  compiled  with.  State  t. 
Dale,  109  Iowa,  97,  80  N.  W.  208;  State  v. 
Ostrander,  18  Iowa,  435;  State  t.  Anderson, 
125  Iowa,  601, 101  N.  W.  201;  State  v.  Bem- 
stlen,  99  Iowa,  5,  68  N.  W.  442. 

Anna  Becton,  wbo  was  a  witness  for  the 
state,  was  at  the  time  of  the  shooting  the 
wife  of  the  defendant  Before  the  trial,  how- 
ever, she  had  been  divorced  from  him.  Her 
testimony  was  admissible.  Code,  {  4606,  pro- 
vides that  neither  husband  nor  wife  shall 
be  a  witness  against  the  other;  but  when 
she  testified  the  relation  had  ceased,  and  un- 
der our  decisions  she  was  a  competent  wit- 
ness. Hltt  V.  Sterling-Goold  Mfg.  Co.,  Ill 
Iowa,  458,  82  N.  W.  919 ;  Parcell  v.  McRey- 
nolds  et  al.,  71  Iowa,  623,  33  N.  W.  139.  No 
testimony  was  offered  which  would  make  the 
witness  incompetent  under  section  4607. 

While  the  indictment  charges  murder  In 
the  first  degree,  the  appellant  urges  that  the 
evidence  did  not  warrant  the  submission  of 
that  degree  to  the  Jury,  and,  further,  that  the 
intent  of  the  defendant,  if  any  there  was,  was 
directed  against  Diggs,  and  that  the  Icilling  of 
Travis  could  be  no  more  than  murder  In  the 
second  degree.  These  propositions  we  shall 
consider  in  their  Inverse  order.  If  the  shot 
that  Iiilled  Travis  had  been  fired  at  Dlggs, 
with  all  of  the  essentials  necessary  to  con- 
stitute murder  In  the  first  degree  present, 
the  killing  of  the  former  would  constitute 
murder  in  the  first  degree.  State  v.  Williams, 
122  Iowa,  115,  97  N.  W.  992,  and  eases  cited 
therein.  Furthermore,  there  is  evidence  suffi- 
cient to  sustain  a  finding  that  the  defendant 
Intended  to  kill  Travis  as  well  as  Diggs. 

Complaint  Is  made  of  the  eighth  Instruc- 
tion, but  It  Is  based  on  an  erroneous  state- 
ment of  Its  language.  Considered  In  connec- 
tion with  the  other  Instructions  given,  it  pre- 
sented the  law  correctly.  The  instructions 
as  a  whole  were  very  full  and  fair,  and  no 
Just  complaint  can  be  made  of  them. 

In  bis  closing  argniment  to  the  Jury  the 
county  attorney  made  the  statement  that 
there  had  not  been  a  day  during  his  incum- 
bency of  the  office  that  muderers  were  not 
In  Jail  awaiting  trial.  The  statement  was  at 
once  withdrawn,  and  the  Jury  was  directed 
by  the  court  to  give  It  no  consideration,  and 
It  must  be  presumed  that  It  did  not  While 
the  statement  was  not  based  on  evidence  In 
the  record.  It  was  not  of  such  character  as 
to  prejudice  the  defendant  State  v.  Cal- 
houn, 72  Iowa,  432,  2  Am.  St  Rep.  252.  For 
language  used,  see  34  N.  W.  194.  State  v. 
Tippet  94  Iowa,  646,  63  N.  W.  445 ;  State  v. 
Beabout,  100  Iowa,  155,  69  N.  W.  429. 

The  appellant's  final  contention  is  that  the 
verdict  is  not  sufficiently  supported  by  the 
evidence;  but  with  this  claim  we  cannot 
agree.  After  a  careful  consideration  of  all 
of  the  evidence,  we  are  fully  satisfied  that  the 
verdict  Is  right    The  defendant  received  a 


fair  and  impartial  trial,  and  be  must  now 
pay  the  penalty  for  his  crime.    The  Judgment 
is  affirmed. 
Affirmed. 


McBRIDB  T.  DES  MOINES  CITY  RT.  CO. 
(Supreme  Conrt  of  Iowa.    Nov.  13,  1906.) 

1.  Tbial— Instructions— Refebehce  to  Evi- 
dence. 

In  an  action  for  personal  Injariea,  it  was 
error  for  the  court  to  saggest  in  an  instruction 
that  the  jury  should  take  into  consideration  cer- 
tain facts  constituting  circumstances  from  which 
negligence  might  be  inferred,  and  omit  reference 
to  facts  favorable  to  defendant 

[Ed.   Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  U  577-^79.] 

2.  Same— APFI.ICATION  to  Evidence. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  member  of  the  fire  department 
in  a  collision  Iwtween  a  hose  wagon  and  a  car, 
an  instruction  tliat  the  jury  must  consider 
whether  the  motorman  was  negligent  in  not 
stopping  or  checking  the  speed  of  the  car,  if  he 
could  have  stopped  it  was  erroneous;  there  be- 
in^  no  question  under  the  evidence  as  to  the 
ability  of  the  motorman  to  stop  the  car  or 
check  its  speed  in  time  to  have  avoided  the  ac- 
cident but  the  question  being  whether  he  was 
negligent  in  not  doing  so. 

[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Trial,  8S  506,  507,  599,  601^603.] 

8.  Stbeet  Railboads— Collision  with  Ve- 
hicle—Action— Evidence— Admissibiutt. 
In  an  action  against  a  street  railroad  for 
the  death  of  a  member  of  a  municipal  fire  de- 
partment in  a  collision  between  a  hose  wagon 
and  a  car,  while  the  wagon  was  crossing  the 
track,  it  was  proper  to  admit  in  evidence  a  sec- 
tion of  the  city  ordinances  providing  that  ap- 
paratus of  the  fire  department  responding  to  an 
alarm  should  have  the  right  of  way. 

[E3d.   Note.— For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  f  230.] 

4.  Same- Regulations  as  to  Right  of  Wat. 

Where  a  section  of  a  city  ordinance  pro- 
vided that  the  apparatus  of  the  fire  department 
should  have  the  right  of  way  while  goin^  to 
and  at  any  fire,  and  another  section  provided 
that  the  cars  of  a  street  railroad  company  should 
be  entitled  to  the  track,  and  that  in  all  cases 
where  any  team  should  meet  or  be  overtaken, 
the  team  or  vehicle  should  give  way  to  the  car, 
the  former  section  was  controlling  as  to  the 
right  of  way  as  between  a  street  car  and  fire 
apparatus  responding  to  an  alarm. 

5.  Same  — Action    fob    Injubiss  —  Instbiic- 

TI0N8. 

Where,  in  an  action  against  a  street  rail- 
road for  the  death  of  a  meml>er  of  a  municipal 
fire  department  in  a  collision  between  a  hose 
wagon  and  a  car,  a  city  ordinance  giving  fire 
apparatus  the  right  of  way  while  going  to  and 
at  any  fire  was  admitted  In  evidence,  it  was  not 
error  to  set  out  the  ordinance  in  an  instmction 
in  which  the  jury  were  Informed  as  to  the  legal 
effect  of  it. 

6.  Same— Evidence— Admissibilixt. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  member  of  a  municipal  fire  de- 
partment in  a  collision  between  a  hose  wagon 
and  a  car,  it  was  proper  to  refuse  to  admit  in 
evidence  on  behalf  of  plaintiff  rules  of  the  fire 
department  intended  for  the  guidance  of  mem- 
bers thereof  and  issued  only  to  them. 

7.  Negligence— iMPtTTED  Negligence. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  member  of  a  municipal  fire  de- 


Digitized  by 


Google 


Iowa) 


MoBEIDE  V.  DBS  MOINJiS  CITY  BY.  CO. 


619 


partment,  who  was  riding  on  a  hose  wagon,  in 
a  collision  between  the  wagon  and  the  car,  the 
negligence  of  the  driver  of  the  wagon  was  not 
impotable  to  decedent 

[Ed.  Note. — For  cases  in  point,  see  vol.  3H, 
Cent.  Dig.  Negligence,  S  147.] 

8.  Afpeai/— Habuless  Ebbor— Admission  or 

EVIOKNCS. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  fireman  in  a  collision  between 
a  hose  wagon  and  a  car,  a  witness  was  inter- 
rogated as  to  the  distance  within  which  a  car 
could  be  stopped  with  the  use  o£  a  different 
kind  of  controller  ttian  that  used,  bnt  subse- 
qnently,  on  the  request  of  counsel  who  intro- 
dnced  the  witness,  bis  testimony  was  stricken, 
and  the  jury  instructed  to  disregard  it  After 
the  witness  had  fixed  a  shorter  distance  than 
that  fixed  by  the  expert  witnesses  previously 
testifyin|;.  he  changed  his  testimony  so  that  it 
substantially  accorded  with  that  of  the  other 
witnesses.  Held  that  under  the  circumstances, 
there  was  no  error  resulting  from  the  admis- 
sion of  the  testimony  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §{  4171,  4172.] 

9.  TBIAL — iNSTBUCriONB— IBSUES. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  fireman  in  a  collision  between  a 
hose  wa^on  and  a  oar,  it  was  not  error  to  re- 
fuse an  instruction  that,  in  determining  whether 
plaintiff's  intestate  was  guilty  of  contributory 
negligence,  the  jury  should  not  take  into  ac- 
count the  instinct  of  self-preservation,  where 
the  attention  of  the  jury  was  not  in  any  way 
called  to  such  doctrine. 

[Bd.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §f  584,  59&-fi03.] 

Appeal  from  District  Court,  Polk  County; 
Hngb  Brennan,  Judge. 

Action  to  recover  damages  resulting  to  the 
estate  of  plaintiff's  intestate  by  reason  of 
bis  death,  due  to  Injuries  received  In  a  col- 
lision between  a  car  operated  by  the  defend- 
ant company  and  a  hose  wagou,  belonging  to 
the  lire  department  of  the  city  of  Des  Moines, 
on  which  the  deceased,  a  member  of  tbe  de- 
partment was  riding.  There  was  a  verdict 
for  plaintiff,  and  from  the  judgment  rendered 
thereon  defendant  appeals.    Reversed. 

N.  T,  Guernsey,  for  appellant  Thomas  A, 
Cbesbire,  for  appellee. 

McCLAIN,  C.  J.  Tbe  facts  appearing  In 
tbe  record  which  are  essential  to  the  de- 
termination of  the  questions  of  law  raised  on 
tbls  appeal  are  as  follows:  Plaintiff's  intes- 
tate was  a  member  of  the  paid  fire  d^art- 
ment  of  tbe  city  of  Des  Moines,  and  in  re- 
sponse to  a  fire  alarm,  about  half  past  10 
In  tbe  morning,  with  eight  other  members  of 
tbe  department,  be  started  on  a  bose  wagon 
from  tbe  flre  station  on  Eighth  street  going 
nortb.  One  Nagle  was  tbe  driver  of  the 
wagon.  PlaintliTs  Intestate  rode  In  bis  prop- 
er place  on  a  running  board  or  step  on  tbe 
west  side  of  tbe  wagon,  fadng  east  and  near 
the  rear  end.  As  tbe  wagon  approached  tbe 
crossing  of  Orand  avenue  running  east  and 
west,  on  which  there  was  a  double  track  of 
defendant's  railway,  the  driver  saw  a  car 
coming  from  the  west,  and  without  checking 
the  speed  of  tbe  wagon  drove  on  across  tbe 


track  on  which  the  car  was  approaching. 
Tbe  car  struck  the  rear  wheel  on  the  west 
side  of  tbe  wagon,  and  deceased  was  violent- 
ly thrown  to  the  pavement  and  his  skull 
was  fractured.  From  tbis  Injury  he  died 
within  a  few  liours. 

1.  After  stating  very  elaborately  and  In 
great  detail  the  claims  of  the  parties  as  to 
the  facts  bearing  upon  the  question  of  tbe 
negligence  of  the  defendant's  motorman.  In 
charge  of  the  car  which  collided  with  tbe 
hose  wagon  on  which  plaintifTs  Intestate 
was  riding,  and  defining  negligence,  the  court 
■Instructed  the  Jury  to  consider  "whether  or 
not  the  motorman  having  charge  of  tbe  run- 
ning and  operating  of  the  car  in  question 
was  negligent  or  not  In  not  stopping  or 
checking  tbe  speed  of  the  car  before  the 
collision  with  the  fire  hose  wagon  occurred"; 
and  he  then  proceeded  to  detail  a  variety 
of  circumstances  which  the  evidence  for 
plaintiff  tended  to  establlsti^  such  as  tbe 
clearness  and  calmness  of  tbe  day,  the  ring- 
ing of  the  bell  on  the  bose  wagon,  and  tbe 
distance  at  which  such  bell  might  be  beard, 
the  rate  of  speed  of  the  wagon,  etc.,  none 
of  which  were  controlling  on  the  question 
of  tbe  motorman's  negligence.  And  be  con- 
cluded tbe  instruction  with  this  sentence: 
"After  carefully  considering  these  facts,  if 
they  be  facts,  and  ail  other  facts  and  cir- 
cumstances proved  on  tbe  trial.  If  you  believe 
from  the  preponderance  of  tbe  evidence  that 
the  motorman  by  the  use  of  tbe  means  at 
his  command  could  have  stopped  the  car,  or 
checked  the  speed  thereof,  in  time  to  have 
avoided  the  accident,  and  that  he  failed  to 
do  so,  that  would  be  negligence  on  his  part; 
and  his  negligmce,  if  he  was  so  negligent, 
would  be  the  negligence  of  the  defendant, 
and  your  verdict  should  be  for  the  plaintiff, 
unless  you  find  the  deceased,  B.  KIjcBrlde, 
was  negligent,  and  that  his  own  negligence 
contributed  to  his  injury  in  any  degree,  in 
which  case  you  woulS  find  for  tbe  defend- 
ant." The  first  objection  urged  to  tbls  In- 
struction as  a  whole  is  that  therein  the  court 
called  to  the  attention  of  the  jury  the  facts 
which  the  evidence  tended  to  establish  favor- 
able to  plaintiff's  recovery,  and  omitted  spe- 
cial reference  to  those  relating  to  defendant's 
theory  of  tbe  accident  This  objection  we 
think  was  well  taken.  An  instruction  was 
asked  on  behalf  of  defendant,  calling  at- 
tention to  other  circumstances  which  tbe  evi- 
dence tended  to  establish,  whlcb  should  have 
been  considered  as  bearing  on  the  motor- 
man's  negligence,  and  which  were  favorable 
to  •  defendant's  contentions  in  tbe  case.  It 
was  clearly  improper  for  the  court  to  thus 
emphasize  the  circumstances  from  which 
negligence  might  be  inferred,  and  omit  any 
reference  to  circumstances  tending  to  sup- 
port the  opposite  inference.  Perhaps  the 
court  might  properly  have  omitted  to  cata- 
logue the  circumstances  which  the  testimony 
tended  to  establish  bearing  on  tbe  question 
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of  negligence,  and  slinply  have  referred  In 
a  general  way  to  the  facts  and  circumstances 
proved  on  the  trial.  But  In  suj^gestlng  to  the 
jnry  that  they  should  take  into  consideration 
some  of  the  circumstances  which  were  favor- 
able to  the  plaintiff,  and  omitting  reference 
to  others  favorable  to  defendiant,  be  put  the 
case  unfairly  to  the  jury. 

Another  serious  objection  to  the  instruction 
is  that  the  portion  thereof  above  set  out 
withdraws  from  the  Jury  the  question  wheth- 
er the  motorman  was  negligent  In  not  stop- 
ping the  car  or  checking  the  speed  thereof 
in  time  to  have  avoided  the  accident.  There 
could  be  no  question  under  the  evidence  as 
to  the  ability  of  the  motorman  by  the  use 
of  the  means  at  his  command  to  stop  the 
car  or  check  the  speed  thereof  In  time  to 
have  avoided  the  accident,  if  be  had  en- 
deavored to  do  so  a  sufficient  length  of  time 
before  the  accident  occurred,  nor  was  there 
any  doubt  that  be  failed  to  stop  the  car  or 
check  its  speed  so  as  to  prevent  the  result 
of  a  collision;  and  the  court  specifically  in- 
structs the  Jury  that  this  ability  on  the 
part  of  the  motorman  and  bis  failure  to 
act  constituted  negligence.  The  real  ques- 
tion In  the  case  was,  not  whether  the  motor- 
man  could  have  stopped  the  car,  but  wheth- 
er be  was  negligent  In  not  doing  so;  and 
this  was  -a  question  for  the  Jury,  and  not 
for  the  court.  Had  the  evidence  shown  with- 
out controversy  that  the  motorman,  in  the 
exercise  of  care,  could  and  should  have  an- 
ticipated the  collision  long  enough  before- 
hand to  enable  him  to  stop  the  car  or  check 
its  speed  so  as  to  avoid  the  accident,  then 
the  Instruction  might  have  been  correct.  But 
the  facts  were  In  dispute.  There  were  cir- 
cumstances supporting  either  conclusion,  and 
the  question  of  negligence  should  have  been 
left  to  the  Jury.  It  is  no  answer  to  this 
position  to  say  that  in  the  first  part  of  the 
instruction  the  Jury  were  told  that  they  must 
consider  whether  or  not  the  motorman  was 
negligent  In  not  stopping  or  checking  the 
speed  of  the  car.  After  this  general  state- 
ment, the  court  proceeded  to  enumerate  a 
large  number  of  circumstances  Indicating 
that  the  motorman  was  negligent,  and  then 
told  the  Jury  that  If  these  clrcumsfances 
were  found  to  be  established,  and  they  be- 
lieved from  these  and  other  circumstances 
proved  on  the  trial  that  the  motorman  could 
have  stopped  the  car,  he  was  negligent 
It  was  not  the  physiclal  ability  of  the  mo- 
torman to  stop  or  check  the  speed  of  the 
car  that  was  In  question,  but  his  failure  to 
use  due  care.  The  Instructions  as  a  whole 
are  lengthy  and  Intricate  in  their  statements, 
and  the  one  now  specially  under  considera- 
tion Is  particularly  obscure;  and  the  bald 
statement  at  its  conclusion  that  the  motor- 
man  was  negligent  If  he  could  have  stopped 
or  checked  the  speed  of  the  car  in  time  to 
avoid  the  accident,  and  failed  to  do  so,  may 
well  have  been  seized  upon  by  the  Jury  as 


the  solution  of  the  whole  difficulty.  We 
reach  the  conclusion  that  in  the  two  respects 
pointed  out  the  instruction  was  erroneous 
and  misleading. 

2.  Over  the  defendant's  objection  the  court 
allowed  the  plalntlfC  to  introduce  in  evidence 
a  section  of  the  city  ordinances  relating  to 
the  fire  department  as  follows:  "Sec.  353. 
Fire  Department  Not  to  be  Obstructed.  Sec, 
8.  The  engines,  hose  carriages,  officers,  men 
and  apparatus  of  the  fire  department,  shall 
have  the  right  of  way  while  going  to  and 
at  any  fire,  and  any  person  willfully  ob- 
structing the  firemen  in  the  performance  of 
their  duty  shall  be  deemed  guilty  of  a  mis- 
demeanor and  be  liable  to  punishment  for 
such  offense."  And  the  court  refused  on 
plaintiff's  objection  to  allow  the  defendant 
to  introduce  a  section  of  the  city  ordinance 
relating  to  the  operation  by  defendant  of 
Its  street  cars  as  follows:  "Sec.  1304.  Penal- 
ty. Sec.  8.  The  cars  of  said  company  shall 
be  entitled  to  the  track,  and  In  all  cases 
where  any  team  or  vehicle  shall  meet  or  be 
overtaken  upon  either  of  the  street  railways 
In  said  city,  such  team  or  vehicle  shall  give 
way  to  said  car;  nor  shall  any  person  will- 
fully or  maliciously  obstruct,  hinder,  or  Inter- 
fere with  any  of  said  railway  cars,  by  pla- 
cing, driving,  or  stopping,  or  causing  to  be 
placed,  or  driven  in  a  slow  pace,  or  stopped, 
any  team,  vehicle  or  other  obstacle  in,  upon, 
across,  along,  or  near  the  tracks  of  said  rail- 
way, or  either  of  them,  after  being  notified 
by  the  driver  or  conductor  by  the  ringing  of 
the  car  bell,  or  otherwise,  and  whoever  shall 
willfully  violate  any  of  the  provisions  of  this 
section  shall,  upon  conviction  thereof  before 
the  police  Judge  of  said  city,  be  fined  In 
any  sum  not  less  than  $5  nor  more  than  $50." 
With  reference  to  the  section  of  the  ordi- 
nances which  was  admitted  in  evidence,  the 
court,  after  quoting  it  in  an  Instruction,  char- 
ged as  follows:  "You  are  instructed  that, 
while  the  defendant  had  the  right  to  operate 
its  cars  upon  the  streets  of  the  city,  it  was 
bound  to  use  ordinary  care  and  caution  In  the 
operation  thereof.  And  if  yon  find  from  the 
evidence  that  the  hose  wagon  In  question  was 
being  driven  upon  said  street  In  response  to 
the  alarm  of  fire,  the  driver  of  the  hose 
wagon,  the  decedent  riding  upon  such  wagon, 
and  the  defendant  are  presumed  to  have  been 
familiar  with  this  ordinance;  and  In  view  of 
this  ordinance  the  hose  wagon  was  entitled 
to  the  right  of  way,  and  the  conduct  of  the 
driver  and  the  person  riding  upon  the  hose 
wagon,  as  well  as  the  defendant,  must  be 
Judged  In  the  light  of  the  conditions  of  this 
ordinance.  And  if  you  find  that  the  defend- 
ant failed  to  use  ordinary  care  and  cantlon 
In  stopping  Its  car  or  checking  the  speed 
thereof,  and  that  that  was  the  proximate 
cause  of  the  accident  and  the  injury  wbldi 
resulted  in  the  death  of  intestate,  yoa  will 
find  for  the  plaintlfl^  unless  you  farther  find 
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that  intestate  was  himself  guilty  of  negli- 
gence whlnh  contributed  to  his  Injury." 

The  section  of  the  orrtlnance  first  quoted 
above  was  properly  admitted  as  bearing  on 
the  question  of  the  duty  of  the  motorman 
to  assume  that  the  hose  wagon  would  not 
be  stopped  for  the  purpose  of  allowing  the 
car  to  pass  by  In  front  of  It,  but  that  on  the 
other  hand  the  driver  of  the  hose  wagon 
would  proceed  on  the  theory  that  he  had  the 
prior  right  at  the  crossing.  While  the  ordi- 
nance does  not  require  a  higher  degree  of 
care  on  the  part  of  the  motorman  with  ref- 
erence to  the  firemen  on  the  hose  wagon 
than  with  reference  to  any  other  person, 
it  would  charge  the  motorman  with  knowl- 
edge of  a  fact  very  material  In  determining 
whether  he  exercised  the  care  required  un- 
der the  circumstances.  The  section  of  the 
ordinance  relating  to  the  operation  of  de- 
fendant's cars  and  giving  them  the  right 
of  way  as  to  teams  or  vehicles  on  the  street 
was  properly  rejected,  because  It  had  no  ap- 
plication to  the  case  of  a  hose  wagon  be- 
longing to  the  fire  department  The  fire  de- 
partment ordinance  was  later  In  enactment 
than  the  street  car  ordinance,  and  Its  provi- 
sions would  control  as  to  the  specific  sub- 
ject-matter referred  to  therein.  It  Is  argued 
than  these  two  ordinances  were  subsequently 
included  In  the  Revised  Ordinances  of  the 
dty  and  therefore  were  to  be  construed  to- 
gether, but  It  appears  that  the  so-called 
Revision  of  the  Ordinances  of  1900,  published 
In  1904,  was  not  an  enactment,  but  merely  a 
republication,  and  we  do  not  think  that  such 
a  republication  would  affect  the  rule  of  con- 
struction otherwise  applicable  that  the  later 
ordinance  would  control  the  former  as  to 
any  subject-matter  covered  by  the  subse- 
quent enactment.  However  this  may  be,  the 
specific  provision  of  the  ordinance  as  to  the 
engines  and  carriages  of  the  fire  department 
constitute  exceptions  to  the  general  provi- 
sions relating  to  teams  and  vehicles.  That 
the  provisions  of  a  statute  or  ordinance  as 
to  a  specific  subject-matter  will  prevail  over 
general  provisions  which,  but  for  the  specific 
provision  on  the  same  subject,  would  have 
covered  the  subject-matter  of  the  latter.  Is  a 
proposition  too  elementary  to  require  discus- 
sion. In  Christy  v.  Des  Moines  City  R.  Co., 
126  Iowa,  428,  102  N.  W.  194,  it  was  held 
that  the  ordinances  of  the  city  regulating  the 
conduct  of  the  employes  of  the  street  railway 
company  in  operating  Its  road  were  properly 
rejected  when  ottered  in  evidence;  but  in 
that  case  the  question  was  whether  plaintiff, 
seeking  to  recover  for  personal  Injuries  re- 
ceived by  reason  of  negligence  of  the  street 
car  employes,  could  establish  the  measure 
of  their  duty  by  showing  the  provisions  of 
the  ordinances  on  the  subject,  and  all  that 
was  held  was  that  the  duties  imposed  by  the 
ordinances  were  not  different  from  those  im- 
posed by  law,  and  therefore  the  provisions 
«f  the  ordinances  were  wholly  Immaterial. 
We  are  satisfied  with  the  rulings  of  the  court 


admitting  the  section  of  the  ordinances  relat- 
ing to  the  fire  department  and  excluding 
the  section  relating  to  the  operation  of  street 
cars  with  reference  to  teams  and  vehicles  in 
general. 

It  is  objected  that  the  court  should  have 
construed  the  section  of  the  fire  department 
ordinance,  and  not  submitted  it  to  the  Jury 
for  their  construction.  But  this,  we  think, 
is  Just  what  the  court  did.  Perhaps  It  was 
unnecessary  to  set  out  the  section  of  the 
ordinance  in  the  Instruction,  but  the  court 
proceeded  to  tell  the  Jury  what  was  the  effect 
of  the  ordinance,  and  th^e  could  have  been 
no  prejudicial  error  In  setting  out  its  lan- 
guagce.  In  this  connection  may  be  noticed 
the  ruling  of  the  court  sustaining  an  objec- 
tion on  behalf  of  the  plaintiff  to  the  offer 
in  evidence  of  the  rules  of  the  fire  department 
offered  by  the  defendant.  These  rules  were 
Intended  for  the  guidance  of  members  of 
the  department,  and  were  Issued  only  to 
them.  They  were  not  Issued  for  the  purpose 
of  advising  the  public  what  the  conduct  of 
the  firemen  would  be  under  any  particular 
emergency,  and  the  public  had  no  reason  to 
know  what  they  were  or  to  rely  upon  them. 
The  motorman  of  the  defendant  cannot  be 
assumed  to  have  acted  with  reference  to  or 
In  reliance  on  any  such  rules,  for  he  had 
no  reason  to  know  of  their  existence,  and 
there  is  nothing  to  Indicate  that  he  did  know 
what  they  were,  or  rely  upon  them  In  any 
way.  These  rules  could  not,  therefore,  have 
had  any  bearing  on  the  question  whether  the 
motorman  was  negligent.  The  bearing  of 
the  rules  on  the  conduct  of  the  deceased  and 
of  the  driver  of  the  hose  wagon  will  here- 
after be  considered. 

3.  The  jurors  were  instructed  that.  In 
determining  whether  the  deceased  was  neg- 
ligent In  any  way  contributing  to  his  In- 
juries, so  as  to  defeat  recovery,  they  need 
not  consider  the  action  of  the  driver  of  the 
team  drawing  the  hose  wagon,  as  his  action 
and  conduct  could  not  be  imputed  to  the  de- 
ceased. The  evidence  shows  that  deceased 
was  near  the  rear  end  of  the  hose  wagon, 
standing  on  a  running  board  and  holding  on- 
to a  railing  provided  for  the  purpose,  while 
the  driver  was  on  the  front  seat,  guiding 
the  horses  and  urging  them  onward  in  re- 
sponse to  the  fire  call,  and  it  is  quite  ap- 
parent that  deceased  was  in  no  way  respon- 
sible for  the  actltm  of  the  driver,  unless, 
from  the  mere  fact  that  the  deceased  was  be- 
ing transported  on  the  hose  wagon  managed 
by  the  driver,  the  conduct  of  the  latter  was 
to  be  imputed  to  the  former.  And  counsel 
for  appellant  concede  this  to  be  the  situation; 
for,  in  a  requested  instruction,  the  rule  Is 
announced  that,  if  the  proximate  cause  of  the 
collision  was  the  negligence  of  the  driver, 
and  such  collision  would  not  have  occurred, 
had  the  driver  exercised  reasonable  and  ordi- 
nary care,  then  the  plaintiff  could  not  re- 
cover. The  bald  question  Is  thus  presented 
whether  the  negligence  of  the  driver  of  the 
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bose  wagon,  If  there  was  any  negligence 
on  his  part  contributing  In  any  way  to  the 
Injury,  should  be  Imputed  to  deceased  and 
defeat  plaintiff's  recovery.  This  court  has,  in 
several  cases,  refused  to  countenance  the  doc- 
trine of  imputed  negligence.  Nesblt  v.  Town 
of  Gamer,  75  Iowa,  314,  39  N.  W.  616,  1  L. 
R.  A.  152,  9  Am.  St  Rep.  486;  Wymore  v. 
Mahaska  County,  78  Iowa,  396,  43  N.  W. 
264,  6  L.  R.  A.  545,  16  Am.  St  Rep.  449; 
Larkln  t.  Burlington,  C.  R.  &  N.  R.  Co.,  85 
Iowa,  492,  52  N.  W.  480;  Bailey  v.  Center- 
Tllle,  115  Iowa,  271,  88  N.  W.  379;  WlUfong 
V.  Omaha  &  St  L.  R.  Co.,  116  Iowa,  548, 
90  N.  W.  358.  •  It  Is  argued,  however,  that 
the  caoe  before  ns  falls  within  the  rule  of  a 
class  of  cases  In  which  Imputed  negligence 
or  something  akin  to  It  Is  recognized,  and 
that  these  cases  are  not  only  not  expressly 
overruled,  but  are  regarded  as  still  announ- 
cing the  law  of  this  state.  The  leading  case 
of  this  group  is  Payne  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  89  Iowa,  523,  which,  with  other 
cases  following  It  is  commented  on  In  Nesblt 
V.  Town  of  Garner,  snpra.  The  ground  of 
the  decision  In  the  Payne  Case  is  very  briefly 
and  inadequately  stated,  and  that  case  has 
been  cited  In  other  courts  (see  Dean  v.  Penn- 
sylvania R.  Co.,  129  Pa.  614,  18  Atl.  718,  6 
L.  R.  A.  143,  16  Am.  St  Rep.  733;  New 
York,  P.  &  N.  B.  Co.  v.  Cooper,  85  Va.  939, 
9  S.  E.  321;  Noyes  v.  Boscawen,  64  N.  H. 
361,  10  Atl.  690,  10  Am.  St  Rep.  410)  as 
supporting  the  general  rule  of  imputed  neg- 
ligence announced  In  Thorogood  v.  Bryan,  8 
C.  B.  114,  which  has  been  expressly  repudi- 
ated In  practically  all  the  courts  of  last 
resort  In  this  country  In  which  the  question 
has  been  considered.  See  Little  v.  Hackett 
116  U.  S.  366,  6  Sup.  Ct  391,  29  L.  Ed.  652: 
Union  Pacific  R.  Co.  v.  Lapsley,  51  Fed.  174, 
2  C.  C.  A.  149,  16  L.  R.  A.  800;  Kowalskl  v. 
Chicago  &  G.  W.  R.  Co.  (C.  C.)  84  Fed.  586; 
Robinson  v.  New  York  C.  &  H.  R.  B.  Co., 
66  N.  Y.  11,  23  Am.  Rep.  1,  and  note;  1 
Thompson,  Negligence  (2d  Ed.)  {{  77,  298. 
497.  But  in  the  Nesblt  Case  this  court  ex- 
plains the  Payne  C^se  and  other  cases  like  It  as 
announcing  the  general  rule  that  where  sev- 
eral persons  are  engaged  in  a  common  enter- 
prise In  the  carrying  on  of  which  each  Is 
participating,  the  negligence  of  one  of  them 
may  be  Imputed  to  the  others.  It  is  the  con- 
tention of  counsel  for  appellant  In  this  case 
that  the  common  oiterprlse  doctrine  should 
be  applied.  We  are  satisfied,  however,  that 
the  facts  do  not  afford  the  slightest  occasion 
for  applying  or  even  discussing  the  comm<m 
enterprise  rule.  The  deceased  was  not  riding 
on  the  hose  wagon  In  the  prosecution  of  any 
common  enterprise  In  which  he  and  the  other 
members  of  the  fire  department  had  volun- 
tarily engaged,  but  In  the  pursuance  of  his 
individual  duty  as  a  member  of  the  fire  de- 
partment and  In  that  capacity  a  servant  of 
the  city.  He  had  nothing  to  do  with  the 
selection  of  the  driver,  and  he  had  no  control 
over  his  acts.    Under  such  circumstances  It 


has  been  frequently  held  by  other  courts 
that  there  Is  no  relation  of  common  enterprise 
which  would  justify  the  Imputation  to  the 
deceased  of  any  negligence  on  the  part  of  the 
driver  of  the  hose  wagon.  See  the  following 
cases,  which  seem  to  be  exactly  in  point: 
Geary  v.  Metropolitan  St  R.  Co.  (Sup.)  82 
N.  Y.  8.  1016;  Bailey  v.  Jourdan  (Sup.)  46 
N.  Y.  S.  299;  Elytou  Land  Co.  v.  Mlngea, 
89  Ala,  521,  7  South.  660;  Birmingham  R. 
&  B.  L.  Co.  V.  Baker,  132  Ala.  507,  31  South. 
618;  Houston  City  R.  Co.  v.  Relchart  (Tex. 
Civ.  App.)  27  S.  W.  918,  on  appeal  87  Tex. 
539,  29  S.  W.  1040. 

The  rules  of  the  fire  department  offered  in 
evidence  had  no  bearing  on  this  question. 
So  far  as  it  appears  from  the  record,  the 
sections  relate  to  the  conduct  of  the  driver 
and  the  captain  or  assistant  chief,  and  they 
do  not  purport  to  authorize  another  fireman 
riding  on  the  hose  wagon  to  exercise  any 
control  over  the  driver.  So  far  as  they 
affect  the  conduct  of  the  driver,  even  if 
admissible  for  the  purpose  of  lowing  his 
negligence,  they  would  not  be  material  as 
affecting  the  deceased,  in  view  of  the  con- 
clusion just  indicated  that  negligence  of  the 
driver  was  not  Imputable  in  any  way  to  the 
deceased.  The  question  as  to  the  alleged 
negligence  of  the  deceased  himself  in  not  look- 
ing out  for  the  approaching  car  or  endeavor- 
ing to  avoid  Injury  to  himself  from  the  col- 
lision was  submitted  to  the  jury  in  an  in- 
struction as  to  which  no  complaint  Is  made. 
Counsel  does  complain  of  the  refusal  to  give 
a  specific  Instruction  on  this  subject  but  the 
Instruction  given  sufficiently  covered  the  one 
asked.  In  another  requested  Instruction  the 
doctrine  of  the  last  fair  chance  was  Invoked, 
on  the  theory  that  the  evidence  tended  to 
show  that  the  driver  saw  the  car  approaching 
in  time  to  have  avoided  the  .injury,  not- 
withstanding the  negligence  of  the  motorman 
In  falling  to  stop  or  check  the  speed  of  bis 
car;  but  such  doctrine  has  no  application 
here,  as  negligence  of  the  driver  would  not 
be  the  negligence  of  deceased.  We  find  no 
error  in  the  record  with  reference  to  the  ques- 
tion as  to  the  exercise  of  reasonable  care 
on  the  part  of  the  deceased  to  avoid  the 
Injnry. 

4.  An  Instruction  was  refused  in  which  the 
general  rule  was  stated  that  the  testimony 
of  a  witness  In  answer  to  hypothetical  ques- 
tions based  upon  the  assumption  of  matters 
of  fact  Is  of  no  value  whatever,  if  any  one 
of  the  material  facts  assumed  is  not  sustained 
by  the  evidence;  but  we  think  that  there 
was  no  occasion  under  the  record  for  the 
giving  of  such  an  instruction.  The  only  ex- 
pert whose  testimony  was  allowed  to  go  to  the 
jury  was  a  motorman  who  had  previously 
been  in  the  employ  of  defendant  and  the 
hypothetical  questions  propounded  to  him 
related  to  the  distance  within  which  a  car 
could  have  been  stopped  with  certain  appli- 
ances and  under  certain  conditions.  Counsel 
does  not  call  onr  attention  to  any  conflict 
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In  the  evidence  as  to  tbe  appliances  or  condi- 
tions referred  to  In  tbe  questions,  nor  does 
be  claim  tbat  tbere  was  a  want  of  evidence 
as  to  sucb  appliances  or  conditions.  Tbere 
was  no  occasion,  tberefore,  to  instruct  tbe 
jury  on  tbis  subject  Another  witness,  who 
bad  been  at  one  time  a  motorman,  was  asked 
wltb  reference  to  tbe  distance  within  which 
a  car  could  be  stopped. with  tbe  use  of  a 
different  kind  of  controller  than  tbat  in  use 
on  tbe  car  which  collided  wltb  tbe  hose 
wagon;  but  subsequently,  on  tbe  request  of 
counsel  for  plaintiff,  who  had  Introduced  this 
witness,  his  testimony  was  stricken  out,  and 
In  an  instruction  tbe  jury  were  directed  to 
disregard  it  Tbe  circumstances  attending 
the  offer  of  this  evidence,  as  appears  from  the 
record,  were  somewhat  i>eculiar,  and.  If  coun- 
sel for  plaintiff  bad  in  fact  got  before  tbe 
jury  the  opinion  of  this  witness  on  a  matter 
on  which  there  was  no  other  evidence,  we 
might,  perhaps,  feel  inclined  to  say  tbat  preju- 
dice was  not  removed  by  the  action  of  tbe 
court  in  striking  It  out  and  directing  the 
jury  to  give  it  no  consideration.  But  as  a 
matter  of  fact,  after  tbe  witness  had  fixed  a 
shorter  distance  than  tbat  fixed  by  the  expert 
witness  previously  testifying  as  to  tbe  time 
within  which  the  car  might  have  been  stopped, 
he  changed  his  testimony  so  that  It  substan- 
tially accorded  with  that  of  the  previous 
witness  and  furnished  corroboration  only,  and 
not  new  or  different  testimony  on  that  point 
Under  such  circumstances  we  cannot  think 
tbat  tbere  was  any  error  resulting  from  tbe 
admission  of  tbe  testimony  of  tbe  witness 
which  was  not  fully  cured  by  tbe  action  of 
the  court  Neither  before  nor  after  tbe 
testimony  of  this  witness  was  stricken  out 
was  tbere  any  real  conflict  in  tbe  evidence 
on  the  subject  At  least  counsel  does  not 
call  attention  to  any  such  conflict  nor  Indi- 
cate In  any  way  bow  prejudice  could  have 
resulted,  and,  in  the  absence  of  any  sugges- 
tions that  tbere  could  have  been  prejudice 
not  removed  by  the  action  of  the  court,  we 
are  not  called  upon  to  Interfere ;  for  we  must 
assume,  In  the  absence  of  anything  in  tbe 
record  to  lead  to  a  contrary  conclusion,  tbat 
the  jury  accepted  and  followed  the  direc- 
tions of  the  court  In  the  matter. 

S.  The  refusal  of  tbe  court  to  give  an 
instruction  to  the  effect  that,  In  determining 
whether  plaintiff's  intestate  was  guilty  of 
contributory  negligence,  the  jury  should  not 
under  tbe  facts  and  circumstances  disclosed 
by  the  evidence,  take  Into  account  or  consid- 
eration the  instinct  of  self-preservation,  is 
complained  of.  But  as  tbere  is  nothing  in 
the  record  to  indicate  that  tbe  attention  of 
tbe  jury  was  in  any  way  called  to  that 
doctrine,  the  refusal  of  the  Instruction  was 
certainly  not  error.  Plaintiff  had  not  in  any 
way  suggested  to  the  jury  that  there  was 
any  presumption  that  deceased  was  acting  in 
accordance  with  such  an  Instinct,  and  we  are 
not  to  assume  that  the  rule  of  law  on  the 
subject  was  known  to  the  jury,  or  would  b« 


improperly  applied  by  them  at  their  own  in- 
stance without  their  attention  being  called 
to  It 

For  the  errors  pointed  out  in  .the  first 
division  of  this  opinion,  tbe  judgment  is  re- 
versed. 


BOYLD  et  al.  v.  ROBINSON. 
(Supreme  CJourt  of  Wisconsin.    Nov.  7,  1906.) 

1.  Deeds  — VAUDrrr  —  lNcoMPEiEwoT  —  Evi- 

nENCE — SUFilOIBNCT. 

In  a  suit  to  set  aside  a  deed  on  tbe  ground 
of  incompetency  of  the  grantor,  evidence  ex- 
amined, and  held  insufficient  to  show  Incom- 
petency. 

2.  Samb— Dndths    Inpluencb. 

In  a  suit  to  set  aside  a  deed  on  the  ground 
of  undue  influence,  the  evidence  showed  that 
the  grantor  had  stated  ttiat  she  was  going  to 
give  the  property  to  the  grantee ;  that  she  made 
the  deed  and  consulted  her  neiRhbors  with  ref- 
erence thereto.  The  grantee  kept  the  transfer 
a  secret  and  gave  instructions  when  the  deed 
was  recorded  to  prevent  publication  of  the  re- 
cording thereof.  The  grantee  testified  that  this 
was  done  at  the  wish  of  the  grantor.  At  about 
the  time  of  the  making  of  the  deed  the  grantee 
remonstrated  and  said  that  she  did  not  want 
the  grantor,  her  mother,  to  execute  the  deed, 
because  it  would  make  trouble  with  the  grantee's 
sister.  Held,  to  establish  a  prima  facie  case  of 
want  of  undue  influence. 

3.  Cangbixatior  of  Ikbtbuicents  —  Judg- 
ment. 

In  a  suit  to  set  aside  a  deed,  it  appeared 
that  the  grantee.  In  consideration  of  the  con- 
veyance, had  entered  into,  an  agreement  bind- 
ing her  to  pay  specified  sums  to  plaintiff.  The 
court  adjudged  that  the  conveyance  was  valid. 
Held,  that  a  judgment  making  the  payment  of 
the  amonnts  specified  in  the  agreement  con- 
ditional on  payment  of  costs  and  disbursements 
of  the  action  was  proper,  but  a  provision  mak- 
ing such  payment  condititional  on  the  payment 
of  defendant's  expense  in  connection  witii  the 
action,  and  conditional  further  on  the  final  de- 
termination of  the  action  by  consent  or  other- 
wise in  accordance  with  the  judgment  was  im- 
proper. 

4.  Witnesses  —  CoNFiDENTiAi-     ComnjNiOA- 
TiONS— Attorney  and  Client. 

An  attorney  drew  a  deed  and  an  agreement 
binding  the  grantee  therein  to  make  specified 
payments,  and  at  the  request  of  tbe  grantor  he 
signed  the  papers  as  a  witness.  Held,  that  the 
attorney  was  competent  to  testify  with  respect 
to  the  mental  competency  of  the  grantor  at 
the  time  of  the  execution  of  the  papers. 

[Ed.  Note.— For  cases  in  point,  see  voL  60, 
Cent  Dig.  Witnesses,  U  757,  756.] 

5.  Same— Physician  and  Patient. 

A  physician  who  signed  a  deod  as  a  witness 
is  cOTnpetent  to  testify  with  respect  to  the 
mental  competency  of  the  grantor,  where  the 
answers  of  the  physician  involved  no  disclosure 
of  any  communications  received  by  him  while 
attending  the  grantor  as  a  physician. 

[Ed.  Note.— For  cases  In  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  §§  773,  771.] 

6.  Appeal  —  Harwless    Bbbob  —  XIbbonbotts 
Admission    of   Evidbncb. 

Where  a  finding  is  supported  by  proper  evi- 
dence, the  error  in  admitting  improper  evi- 
dence in  support  thereof  cannot  afreet  the  judg- 
ment 

[Ed.   Note.— For  cases   In  point,   see  vol.   8, 
Cent   Dig.  Appeal  and  Error,   {ii  4161-4170.] 

Appeal    from    Circuit    Court,    Milwaukee 
Goanty ;  Warren  D.  Tarrant,  Judge. 
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Action  by  Mary  Boyle  and  another  against 
Margaret  Robinson.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.  Modified  and 
affirmed. 

This  Is  an  action  to  set  aside  a  certain 
deed  and  an  alleged  assignment  or  transfer 
of  certificates  of  deposit  from  one  Bridget 
Duffy  to  the  defendant,  Margaret  Robinson, 
on  the  ground  of  undue  Influence  and  in- 
competency. The  appellants  are  children 
of  Bridget  Duffy  by  her  first  husband,  one 
WtlUam  Whalen,  now  deceased,  and  respond- 
ent a  daughter  by  a  second  marriage  with 
one  Michael  Duffy,  now  deceased.  Bridget 
Duffy,  prior  to  October  7,  1903,  owned  real 
estate  In  the  city  of  Milwaukee  valued  at 
$25,000,  subject  to  a  $6,000  mortgage;  also 
certificates  of  deposit  In  the  Second  Ward 
Savings  Bank  for  $3,843,  together  with  some 
furniture  situate  In  her  home  valued  at  about 
$100. 

The  complaint  alleges  the  death  of  Bridget 
Duffy  July  2,  1904,  Intestate;  that  she  left 
surviving  the  appellants  and  respondent  as 
her  only  heirs  at  law;  that  on  October  7, 
1903,  and  prior  thereto,  she  was  the  owner 
and  in  possession  of  certain  real  estate  in  the 
city  of  Milwaukee,  describing  It,  and  was 
82  years  of  age  at  the  time  of  her  death,  and 
had  been  prior  thereto  feeble  In  mind  and 
body,  and  for  a  year  or  more  preceding  her 
death  was  Incompetent  to  have  the  care 
and  management  pf  her  estate,  or  to  care 
for  herself;  that  on  October  2,  1903,  she 
took  up  her  abode  with  defendant,  Margaret 
Robinson,  and  continued  to  live  and  reside 
with  her  until  the  time  of  her  death;  that 
Bridget  Duffy,  by  reason  of  her  old  age  and 
bodily  and  mental  Infirmities,  was  easily 
Infiuenced  and  subject  to  the  control  of  de- 
fendant, and  In  consequence  thereof  defend- 
ant Induced  her  by  persuasion  and  the  ex- 
ercise of  undue  influence,  while  she  was 
not  of  sound  and  disposing  mind,  to  deed  to 
defendant  the  real  estate  In  question  for 
the  expressed  consideration  of  $1,  and  that 
there  was  in  fact  no  valid  or  good  consider- 
ation moving  from  grantee  to  grantor  for 
such  conveyance;  that  between  October  2, 
1893,  and  the  time  of  the  death  of  Bridget 
Duffy,  defendant  Induced  her  by  undue  in- 
fluence to  transfer  without  consideration 
certain  certificates  of  deposit  Issued  by  one 
of  the  Milwaukee  banks  for  about  $3,800. 
The  complaint  prays  Judgment  setting  aside 
and  canceling  the  deed  In  question  and  for 
general  relief. 

The  answer  denies  the  allegations  of  fraud, 
want  of  consideration,  and  imdue  Infiuence, 
and  alleges  that  the  defendant  for  a  long 
time  prior  to'  October  7,  1908,  resided  next 
door  to  Bridget  Duffy,  and  with  her  from 
October  7,  1908;  admits  the  execution  and 
delivery  of  the  deed  from  Bridget  Duffy  to 
defendant,  also  the  transfer  of  the  certifi- 
cates of  deposit,  and  alleges  that  the  real 
estate  in  question  was  glren  and  conveyed  to 
Bridget  Duffy  by  ber  husband,  Michael  Duf- 


fy, father  of  defoidant,  and  by  one  Charles 
Duffy,  a  brother  of  defendant,  and  bod  of 
said  Bridget  and  Michael  Duffy,  and  that 
the  money  for  which  the  certificates  of  de- 
posit were  issued  was  given  to  Bridget 
Duffy  by  said  Michael  and  Charles  Duffy, 
or  came  from  the  Income  of  the  property  so 
conveyed  and  given  to  Bridget  Duffy  by 
said  Michael  and  Charles  Duffy;  and  fur- 
ther alleges  that,  by  reason  of  the  plaintiffs 
being  In  no  wise  related  to  or  of  the  blood  of 
the  said  Michael  Duffy  and  his  noa.  Charles 
Duffy,  they  have  no  right,  title,  or  Inter- 
est as  heirs  at  law  or  otherwise  of  Bridget 
Duffy  In  any  of  the  property  described  in 
the  complaint,  according  to  the  provisions 
of  section  2272,  Rev.  St.  1898.  The  answer 
further  alleges  that,  at  the  time  of  the  exe- 
cution and  delivery  of  the  deed  by  Bridget 
Duffy  to  defendant,  defendant  executed  an 
agreement  in  writing  which  was  delivered 
to  and  accepted  by  Bridget  Duffy,  to  the  ef- 
fect that  the  defendant  would  support,  care 
for,  maintain,  nnrse,  and  In  every  way  pro- 
Tide  for  said  Bridget  Duffy  during  her  life, 
and  at  the  time  of  her  death  would  pay 
to  Mary  Boyle,  her  half-sister,  $1,000  in 
cash,  to  James  Whalen,  her  half-brother, 
$500  In  cash,  and  to  the  Gesu  Church,  of  the 
city  of  Milwaukee,  or  to  the  proper  ofllcera 
thereof,  $1,000  for  masses,  and  cause  to 
be  paid  to  the  Little  Sisters  of  the  Poor  of 
the  city  of  Milwaukee  $500;  that  defend- 
ant has  been  at  all  times  ready  and  willing 
to  carry  out  the  conditions  of  this  agree- 
ment on  her  part;  that  no  demand  was 
made  upon  her  by  plaintiffs,  or  either  of 
them,  before  the  commencement  of  this  ac- 
tion, for  any  matter  or  thing  concerning 
the  estate  or  property  of  said  Bridget  Duffy ; 
and  that  she  complied  with  all  the  con 
ditions  of  this  agreement  as  to  the  care  and 
custody  of  Bridget  Duffy,  and  is  ready  and 
willing  to  carry  out  the  other  terms  and  con- 
ditions thereof,  and  denies  the  other  mater- 
ial allegations  of  the  complaint,  and  prays 
that  the  same  be  dismissed  with  costs. 

The  court  found:  "(8)  That  for  many 
years  prior  to  October.  1908,  the  defendant 
had  resided  next  door  to  said  Bridget  Duffy 
and  had  looked  after,  cared  for,  and  visited 
the  said  Bridget  Duffy  daily.  (4)  That,  from 
on  or  about  the  2d  day  of  October,  1903.  to 
the  time  of  the  latter's  death,  the  defendant 
lived  with  said  Bridget  Duffy  and  had  looked 
after,  supported,  cared  for,  maintained,  and 
in  every  way  provided  for  the  said  Bridget 
Duffy.  (5)  That,  at  the  time  of  the  death 
of  said  Bridget  Duffy,  she  was  about  82 
years  of  age,  and  had  been  for  some  time 
prior  to  that  time  feeble  in  body.  (6)  That 
on  or  about  Octol>er  7,  1903,  the  said  Bridget 
Duffy  executed  and  delivered  to  the  defend- 
ant a  warranty  deed '  of  the  hereinbefore 
described  real  estate.  (7)  That  between 
October  7,  1903,  and  prior  to  January,  1804, 
said  Bridget  Duffy  assigned  and  trans- 
ferred to  the  defendant  certain  certlflcatea 
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of  deposit,  Issaed  by  the  Second  Ward  Sat- 
Ings  Bank  of  the  dty  of  Milwaukee,  aggre- 
gating about  the  Bum  of  ^,800.  (8)  That 
at  the  time  of  the  execution  and  delivery 
of  the  aforesaid  warranty  deed  by  Bridget 
Diifly  to  Margaret  Robinson,  and  In  part 
consideration  for  the  same,  the  said  Mar- 
garet  Robinson  made  and  executed  a  certain 
agreement  in  writing  and  delivered  the  sAme 
to  the  said  Bridget  Duffy,  and  the  same  was 
received  and  accepted  by  Bridget  Duffy  at^ 
the  time  of  the  execution  thereof,  viz.,  Octo- 
ber 7,  1903.  (9)  That  said  agreement,  in 
substance,  was  a  promise  on  the  part  of 
Margaret  Robinson  to  support,  care  for, 
maintain,  nurse,  and  In  every  way  provide 
for  Bridget  Duffy,  her  mother,  from  the  date 
thereof  to  the  death  of  Bridget  Duffy;  and, 
at  her  death,  to  pay  or  cause  to  be  paid  to 
Mrs.  Mary  Boyle  and  James  Whalen  one 
thousand  dollars  ($1,000.00)  and  five  hun- 
dred dollars  ($500.00)  in  cash,  respectively, 
and  to  pay  or  cause  to  be  paid  to  the  Oesu 
Church,  of  the  city  of  Milwaukee,  Wis.,  the 
sum  of  one  thousand  dollars  ($1,000.00)  for 
masses,  and  to  pay  or  cause  to  be  paid  the 
sum  of  five  hundred  dollars  ($5(X>.00)  to  the 
Little  Sisters  of  the  Poor,  of  the  city  of  Mil- 
waukee, Wis.  (10)  That  at  the  time  of  the 
execution  and  delivery  of  the  aforesaid  war- 
ranty deed  by  Bridget  Duffy  to  Margaret 
Robinson,  and  in  part  consideration  for  the 
same,  the  said  Margaret  Robinson  paid  to 
the  said  Bridget  Duffy  the  sum  of  one  dol- 
lar ($1.00).  (11)  That,  at  the  time  that 
Bridget  Duffy  executed  and  delivered  the 
aforesaid  warranty  deed,  she  was  of  sound 
and  disposing  mind  and  memory,  and  men- 
tally competent  to  comprehend  the  nature 
and  effect  of  such  transaction.  (12)  That, 
at  the  times  that  Bridget  Duffy  assigned 
and  transferred  the  said  certificates  of  de- 
posit, she  was  of  sound  and  disposing  mind 
and  memory,  mentally  competent  to  compre- 
hend the  nature  and  effect  of  such  trans- 
actions and  of  each  of  them.  (13)  That  the 
execution  and  delivery  of  the  said  warranty 
deed  was  not  procured  by  fraud,  duress, 
or  undue  influence.  (14)  That  the  assign- 
ment and  transfer  of  said  certificates  of  de- 
posit were  not  procured  by  fraud,  duress, 
or  undue  Influence."  The  court  made  con- 
clusions of  law  in  accordance  with  the  find- 
ings, and  Judgment  was  entered  upon  the 
findings  dismissing  the  complaint  upou  the 
merits,  and  ordering  defendant  to  pay  to 
plaintiffs  their  respective  sums  provided  for 
In  the  written  agreement  executed  and  de- 
livered by  Margaret  Robinson  to  Bridget 
Duffy  October  7,  1903,  such  payments  to  be 
conditioned  upon  payment  by  plaintiffs  of 
the  amount  for  which  they  are  respectively 
liable  for  costs  and  disbursements  and  de- 
fendant's expenses  In  connection  herewith, 
and  conditioned  further  upon  the  final  termi- 
nation of  the  action  by  consent  or  otherwise, 
in  accordance  with  the  Judgment;  and  fur- 
ther ordering  that  defendant  have  and  re- 

109  N.W.-40 


cover  from  plaintiffs  the  sum  of  $146.04, 
costs  and  disbursements  of  the  action. 

From  the  judgment  entered  plaintiff  ap- 
pealed to  this  court,  and  assigned  the  follow- 
ing errors:  That  the  court  erred  In  finding 
that  Bridget  Duffy  assigned  and  transferred 
the  certificates  of  deposit  to  the  defendant. 
That  the  court  erred  in  finding  ttiat,  at  the 
time  of  the  execution  and  delivery  of  the 
warranty  deed,  Margaret  Robinson  executed 
and  delivered  the  agreement  In  question  to 
Bridget  DufCy,  and  the  same  was  received 
by  her.  The  court  erred  in  finding  that,  at 
the  time  Bridget  DufCy  executed  and  deliver- 
ed the  warranty  deed,  she  was  of  sound  mind 
and  competent  to  comprehend  the  nature  of 
the  transaction.  The  court  erred  In  finding 
that,  at  the  time  Bridget  Dufty  transferred 
the  certificates  of  dei)Oslt,  she  was  of  sound 
mind.  The  court  erred  in  finding  that  the 
execution  and  delivery  of  the  warranty  deed 
was  not  procured  by  fraud,  duress,  or  undue 
Influence.  The  court  erred  In  finding  that 
the  transfer  of  the  certificates  of  deposit 
was  not  procured  by  fraud,  duress,  or  undue 
Influence.  The  court  erred  In  adjudging  that 
the  defendant  pay  to  the  plaintiffs  the  respec- 
tive sums  provided  for  in  their  behalf  In 
the  agreement  executed  and  delivered  by 
Margaret  Robinson  to  Bridget  Duffy  on  the 
7th  day  of  October,  1903;  such  payments  to 
be  conditioned  upon  the  payment  by  plaln,- 
tiffs  of  the  amount  for  which  they  are  re- 
spectively liable  for  costs  and  disbursements 
and  the  defendant's  expenses  In  connection 
herewith,  and  conditioned  further  upon  the 
final  termination  of  the  action  by  consent 
or  otherwise  in  accordance  with  the  Judg- 
ment. The  court  erred  In  the  admission  of 
evidence.  The  court  erred  in  refusing  to 
flnd  facts  requested  by  the  plaintiffs. 

Ryan,  Merton  &  Newbury  (McCabe  &  Dahl- 
man,  of  counsel),  for  appellants.  McElroy. 
Eschweiler  &  Wetzler,  for  respondent. 

KBRWIN.  J.  (after  stating  the  facts). 
The  execution  of  the  deed  and  the  transfer 
of  the  certificates  of  deposit  by  deceased, 
Bridget  Dufty,  are  attacked  by  plaintiffs  on 
the  ground  of  want  of  consideration,  undue 
Influence,  and  Incompetency.  The  court  be- 
low found  against  the  contention  of  appel- 
lants on  these  questions  of  fact,  and  upon 
well-established  principles  such  findings  must 
be  sustained,  unless  the  clear  preponderance 
of  the  evidence  Is  against  them.  Chase  r. 
Hinkley,  126  Wis.  76,  105  N.  W.  230,  2  L. 
R.  A.  (N.  S.)  738;  First  National  Bank  of 
Milwaukee  v.  Buetow,  123  Wis.  285,  101 
N.  W.  927;  Tate  v.  Jerman,  123  Wis.  368, 
101  N.  W.  679;  Hutchlns  v.  Bautch  et  al., 
123  Wis.  394, 101  N.  W.  671, 107  Am.  St  Rep. 
1014. 

1.  Respecting  want  of  consideration  or 
failure  on  the  part  of  Margaret  Robinson  to 
carry  out  her  agreement  made  contemporane- 
ously with  the  deed,  providing  for  the  sup- 
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port,  care,  and  maintenance  of  the  deceased, 
Bridget  Duffy,  during  her  life,  and  at  her 
death  the  payment  of  certain  amounts  speci- 
fied to  the  beneflclarleB,  there  can  be  no  Ques- 
tion upon  this  appeal,  so  we  shall  confine 
our  discussion  here  to  the  question  of  incom- 
petency and  undue  Influence.  The  deceased, 
Bridget  Duffy,  and  defendant's  father,  Mi- 
chael Duffy,  Intermarried  OTer  40  years  be- 
fore the  execution  of  the  deed.  The  defend- 
ant is  the  only  surviving  child  of  Michael 
and  Bridget  Duffy.  Plaintiff  Mary  Boyle  Is 
a  married  woman  apparently  In  good  circum- 
stances, and  plaintiff  James  Whalen  testi- 
fled  that  he  went  out  of  the  laundry  business 
In  1898,  since  which  time  be  bas  lived  on  bis 
principal,  and  has  no  family  dependent  up- 
on bim  for  support;  that  he  lived  in  the  fam- 
ily of  Michael  Duffy  only  six  or  eight  montlis. 
The  defendant,  Margaret  Robinson,  is  the 
mother  of  five  children.  Her  husband  t>ecame 
paralyzed  in  1878  and  since  has  l>een  unable 
to  worlc  or  aid  in  the  support  of  the  family, 
during  which  time  defendant  has  supported 
herself  and  family,  with  the  exception  of 
some  aid  received  from  her  son  and  daugh- 
ters, l^ere  is  testimony  tending  to  show 
that  it  was  the  desire  of  the  defendant's 
father  that  defendant  should  have  the  prop- 
erty in  question;  that  the  deed  was  pre- 
pared after  Bridget  DufCy  had  fully  con- 
sidered the  matter,  and  had  been  advised 
in  respect  thereto,  so  it  appears  that  the 
transaction  was  not  carried  out  hastily  or 
without  due  consideration  on  the  part  of 
Bridget  DufCy.  Testimony  was  offered  on  the 
part  of  the  plaintiffs  respecting  the  peculiar 
actions  of  Bridget  Duffy  for  some  time  prior 
to  the  execution  of  the  deed,  to  the  effect 
that  deceased  was  falling  rapidly  and  was 
wcalc  in  mind  for  some  time  before  her  death; 
also  testimony  in  a  general  way  that  she  was 
not  fit  to  do  business  from  May,  1902,  that 
she  would  at  times  do  peculiar  things,  and 
appeared  to  exhibit  symptoms  of  forgetful- 
ness,  and  at  times  when  on  the  street  would 
lose  her  way  when  within  a  block  of  her 
home,  and  that  she  would  make  large  pur- 
chases, far  beyond  what  was  necessary;  al- 
so testimony  by  servants  that  she  appeared 
strangely,  would  go  about  the  house  from  top 
to  bottom  as  though  looking  for  something, 
that  she  would  go  to  bed  at  9  or  10  o'clock 
in  the  forenoon  and  ask  if  It  were  not  night, 
and  would  go  to  bed  three  or  four  times  a 
day  and  get  up  again,  that  defendant  at 
times  said  she  did  not  know  what  she 
was  going  to  do  with  deceased,  and  that  a 
guardian  ought  to  be  appointed  over  her,  that 
deceased  would  at  times  offer  to  pay  for 
things  purchased  a  second  time,  and  did  not 
seem  to  know  clerks  at  the  store  with  whom 
she  had  previously  traded,  and  that  she 
would  get  up  at  all  hours  of  the  night  and 
very  early  in  the  morning,  did  not  know 
persons  with  whom  she  had  been  well  ac- 
quainted. 


While,  on  the  part  of  the  defendant,  there 
is  evidence  tending  to  show  that  up  to  about 
the  time  of  her  death  deceased  was  of  sound 
mind  and  competent  to  do  business ;  that  she 
did  the  purchasing  for  the  house;  although 
weak  physically  did  not  seem  weak  mental- 
ly; talked  about  selling  her  property;  was 
perfectly  rational,  active,  and  smart  until 
shortly  before  her  death;  was  a  very  clear- 
headed, sensible,  astute,  keen  woman  tliree 
weeks  before  her  death,  unlettered,  but  clear- 
headed; was  mentally,  though  not  physical- 
ly, strong  three  weeks  before  death;  talked 
about  things  that  happened  many  years  be- 
fore; was  secretive  about  her  affairs,  and 
kept  her  own  counsel,  and  was  competent  to 
transact  business  at  the  time  the  deed 
was  made ;  that  she  lived  nine  months  after 
execution  of  the  deed.  Some  of  the  wit- 
nesses who  testified  on  the  part  of  the  de- 
fendant had  known  deceased  for  many  years 
and  were  intimately  acquainted  with  her. 
Mr.  Kershaw,  who  witnessed  the  deed,  testi- 
fied that  be  bad  known  deceased  for  many 
years,  and  tliat  he  drew  the  deed  in  question 
at  Mrs.  Duffy's  direction  and  took  her 
acknowledgment,  and  that  she  was  mentally 
competent  when  the  deed  was  executed.  Dr. 
Burgess,  a  physician  In  Milwaukee,  whom 
deceased  consulted  concerning  the  transfer 
of  her  property,  testified  that  the  day  pre- 
ceding the  execution  of  the  deed,  when  he 
had  a  conversation  with  her  about  her  prop- 
erty, and  during  the  time  he  was  there,  up  to 
the  time  Mrs.  Robinson  began  to  speak  abont 
her  mother's  physical  condition,  deceased 
was  mentally  competent  to  transact  busi- 
ness; that  he  had  a  high  appreciation  of 
her  Intelligence.  Jeremiah  Quln,  a  prominent 
and  respected  resident  of  the  city  of  Mil- 
waukee, who  had  known  Bridget  Duffy  for 
over  30  years,  testified  that  he  conversed 
with  deceased  about  three  weeks  before 
she  died ;  that  she  was  a  very  clear-headed, 
sensible,  astute,  keen  woman,  unlettered,  but 
very  clear-headed,  and  that  she  was  in  mind 
mentally  sound  and  competent,  unquestion- 
ably ;  considered  ber  of  very  sane  mind,  clear 
in  her  faculties  and  all  right  in  every  way; 
nothing  In  her  actions,  behavior,  or  conversa- 
tion at  any  time  prior  to  her  death  indicating 
that  her  mind  was  losing  its  power  or  that  she 
was  Incompetent;  she  was  certainly,  to  his 
mind,  as  vigorous  three  weeks  before  she 
died  as  she  had  been  a  year  before;  there 
was  no  substantial  difference  in  her  appear- 
ance or  manner  mentally,  or  the  way  she 
talked  three  weeks  before  her  death,  and 
conversations  had  for  years  past.  We  have 
pot  attempted  to  review  all  the  evidence,  nor 
shall  we  do  so.  We  have  given  merely  a 
general  idea  of  the  evidence  offered  on 
both  sides  respecting  the  competency  of 
Bridget  Duffy. 

On  the  question  of  undue  Influence  there 
la  but  little  evidence.  Counsel  for  appellants 
relies  mainly  upon  Inferences  drawn  from 
the  relation  of  the  parties,  the  fact  that  de- 
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fendant  Installed  herself  In  the  home  of  Mrs. 
Duffy,  and  shortly  thereafter  obtained  the 
deed,  together  with  the  alleged  claim  that 
the  transfer  by  Mrs.  Dufty  was  Improrldent, 
and  made  no  ample  provision  for  protection. 
There  Is  evidence  that  Mrs.  Dufty  was  a  self- 
willed  woman,  and  when  her  mind  was  made 
up  she  could  not  be  turned;  that  she  stated 
that  she  was  going  to  give  the  property  to 
defendant,  because  she  was  poor  and  needed 
it,  and  because  her  father  wanted  her  to' 
have  it  She  made  the  deed  and  took  the 
agreement  after  consultation,  not  only  with 
her  lawyer,  but  with  one  of  her  neighbors 
In  whom  she  had  confidence.  Obviously  she 
entered  into  the  transaction  with  care  and 
deliberation.  Some  point  is  made  by  ap- 
pellants upon  the  fact  that  defendant  kept 
the  transfer  to  her  a  secret,  and  did  not  in- 
form relatives  of  It,  and  also  gave  instruc- 
tions when  the  deed  was  recorded  to  prevent 
publication  of  the  recording  thereof  in  the 
Milwaukee  papers.  But  defendant  testified 
that  this  was  the  wish  of  her  mother.  It 
also  appears  that  at  or  about  the  time  of 
the  making  of  the  deed  defendant  remon- 
strated, and  said:  "I  don't  want  mother  to 
do  this.  It  will  make  trouble  with  my 
sister."  And  Mrs.  Duffy  said  she  had  been 
thinking  about  It  a  long  time,  and  that  was 
what  she  wanted  to  do,  and  that  there  would 
be  no  trouble  If  defendant  would  keep  her 
mouth  shut  So  It  Is  very  evident  that  Mrs. 
Duffy  desired  the  matter  kept  quiet  Hence 
the  Instructions  that  the  recording  of  the 
deed  be  not  published.  There  is  nothing  In 
the  evidence  tending  to  show  that  the  burden 
of  proof  was  upon  defendant  In  Winn  v. 
Itael,  125  Wis.  32,  103  N.  W.  226,  referring 
to  Davis  et  al.  v.  Dean  et  al.,  66  Wis.  100, 
26  N.  W.  787,  cited  by  counsel  for  appellants, 
this  court,  speaking  through  Mr.  Justice 
Wlnslow,  said :  "After  as  well  as  before  that 
decision  it  was  the  duty  of  the  court  at  the 
close  of  the  plalntifTs  case  to  decide  whether 
a  prima  facie  showing  of  fraud  had  been 
made,  if  the  question  was  raised  by  proper 
motion  on  the  part  of  the  defendant  After 
an  well  as  before  that  decision,  In  case  tha 
trial  court  held  that  a  prima  facie  showing 
of  fraud  had  been  made,  the  defendant  could 
either  stand  upon  the  plaintiff's  proofs  and 
challenge  their  sufficiency  In  this  court,  or 
be  could  introduce  his '  own  proofs  tending 
to  rebut  the  plaintifTs  case  and  establish 
bis  innocence.  In  this  sense,  and  In  this 
sense  only,  the  burden  of  proof  shifts. 
When  the  plaintiff  makes  a  prima  facie  case, 
entitling  him  to  relief  If  the  proof  stops 
there,  the  defendant  must  take  up  the  burden 
and  meet  the  case  so  made  by  other  evidence. 
This  Is  the  case  in  all  contests  of  fact  It  Is 
not  peculiar  to  fraud  cases.  The  rule  of 
Davis  V.  Dean  did  not  change  the  long-estab- 
lished rule,  nor  did  it  tend  to  do  so.  It 
simply  announced  what  facts  would  be  con- 
sidered as  prima  facie  proof  of  fraud,  requir- 
ing explanation  by  the  defendant" 


2.  Respecting  the  certificates  of  deposit,  it 
is  clear  that  they  were  freely  and  voluntar- 
ily turned  over  to  defendant  by  Bridget  Duf- 
fy, and  that  defendant  drew  the  money  and 
deposited  It  In  her  own  name,  and  afterwards 
drew  It  at  various  times  from  October  13, 
1903,  to  August  10,  1904,  In  amounts  varying 
from  1100  to  |1,200,  and  $1,000  of  It  was 
drawn  after  Mrs.  Duffy's  death.  It  also  ap- 
pears that  defendant  applied  part  of  the  mon- 
ey so  drawn  with  the  consent  and  for  the 
use,  of  Mrs.  Duffy,  and  there  is  evidence  to 
the  effect  that  part  of  the  money  was  applied 
by  defendant  In  payment  of  Mrs.  Duffy's 
debts.  But  Just'how  much  was  so  applied 
does  not  definitely  appear.  We  do  not  think 
the  evidence  shows  that  defendant  became 
the  owner  of  these  certificates.  We  are  in 
doubt  whether  the  court  below  intended  to  so 
find,  or  whether  the  Judgment  is  capable  of 
such  construction.  The  Judgment  decrees 
that  the  certificates  were  transferred  to  de- 
fendant, but  whether  In  her  own  right  or  for 
the  use  and  benefit  of  Bridget  Duffy,  does 
not  clearly  appear.  The  Judgment  should 
therefore  be  so  modified  as  to  make  It  clear 
that  the  defendant's  title  to  this  money,  or 
the  imrtlon  remaining  at  the  time  of  Mrs. 
Duffy's  death,  is  not  passed  upon  in  this  ac- 
tion. 

3.  Complaint  Is  also  made  by  appellants 
because  the  Judgment  makes  the  payments 
specified  in  the  agreement  of  October  7,  1903, 
referred  to  In  the  statement  of  facts,  con- 
ditioned upon  the  payment  of  costs  and  dis- 
bursements by  the  plaintiffs,  "and  the  defen- 
dant's expenses  In  connection  herewith,  and 
conditioned  further  upon  the  final  termina- 
tion of  the  action  by  consent  or  otherwise  in 
accordance  with  this  Judgment"  We  think 
the  Judgment  should  be  further  modified  by 
striking  out  the  above-quoted  portion,  but  we 
see  no  objection  to  the  part  which  makes  the 
payment  of  the  amounts  specified  in  said 
agreement  conditioned  upon  payment  of  the 
costs  and  disbursements  of  this  action. 

4.  Brror  Is  assigned  upon  the  admission 
of  evidence  of  Mr.  Kershaw,  an  attorney  who 
drew  the  deed  and  agreement  in  question. 
He  was  requested  by  Mrs.  Duffy  to  sign  the 
papers  as  a  witness,  and  did  so.  Upon  the 
trial  he  was  Interrogated  respecting  the  men- 
tal competency  of  Mrs.  Duffy  at  the  time  of 
the  execution  of  the  papers,  and  the  testimony 
was  objected  to  and  the  objection  overruled. 
The  admission  of  his  evidence  was  proper. 
McMaster  v.  Scrlven,  Ex'r,  85  Wis.  162,  56 
N.  W.  149,  39  Am.  St  Rep.  828 ;  In  re  Will  of 
Coleman,  111  N.  Y.  220,  19  N.  B.  71.  Dr. 
Burgess,  a  prominent  physician  of  Milwau- 
kee, was  also  called  and  examined  as  a  wit- 
ness respecting  the  mental  competency  of 
Mrs.  Duffy,  and  objection  was  made  to  bis 
evidence  on  the  ground  of  privilege.  It  does 
not  appear,  however,  from  the  evidence  that 
the  answers  to  the  questions  asked  Dr.  Bur- 
gess Involved  disclosure  of  any  communica- 
tions received  by  him  while  attending  her  as 
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a  physician.  Besides,  It  appears  be  signed 
the  deed  as  a  witness.  His  evidence  was 
therefore  competent.  There  may  be  doubt  as 
to  whether  the  testimony  of  Dr.  Kelly  was 
proi)erIy  admitted,  but  It  Is  wholly  Immaterial 
In  this  case  whether  competent  or  not,  since 
there  is  abundance  of  evidence  to  support  the 
findings  without  it,  and  therefore,  upon  well- 
established  principles,  Its  admission,  even  If 
improper,  cannot  affect  the  judgment  Winn 
V.  Itzel,  125  Wis.  19,  103  N.  W.  220;  Har- 
rigan  v.  Gilchrist  et  al.,  121  Wis.  127,  99  N. 
W.  900;  Hill  V.  American  S.  Co.,  112  Wis. 
627,  88  N.  W.  642;  Duncan  v.  Duncan,  111 
Wis.  75,  86  N.  W.  562. 

The  judgment  of  the  court  below  is  modi- 
fled  by  adjudging  that  the  certificates  of  de- 
posit were  transferred,  but  defendant's  title 
to  the  money  thereby  represented  is  not  pass- 
ed upon;  and  further  modified  by  striking 
out  the  last  part  of  the  nineteenth  paragraph, 
which  reads,  "and  the  defendant's  expenses 
in  connection  herewith,  and  conditioned  fur- 
ther, upon  the  final  termination  of  the  action 
by  consent  or  otherwise,  in  acccordance  with 
this  judgment";  and  as  so  modified  is  af- 
firmed. No  costs  will  be  allowed  either  party 
In  this  court,  except  that  respondent  pay  the 
clerk's  fees. 


STATE  ex  rel.  RINDEB  ▼.   GOFF,   County 
Clerk. 

(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  CouBTS  —  Appri-late    Ooxntrrs  —  Originai, 
Jurisdiction — Scope. 

The  original  jurisdiction  of  the  Supreme 
Court  to  protect  the  general  intei-est  and  wel- 
fare of  the  state  and  its  people  by  the  use  of 
prerogative  or  quasi  prerogative  writs  granted 
by  Const,  art.  7,  !  3,  will  not  be  exercised  ex- 
cept with  reference  to  questions  affecting  the 
sovereignty  of  the  state,  its  franchises,  preroga- 
tives, or  the  liberties  of  the  people. 

2.  Sake. 

Where  an  original  proceeding  In  the  Su- 
preme Court  to  determine  which  of  two  oppos- 
ing candidates  at  a  primary  election  was  entitled 
to  have  his  name  placed  on  the  official  ballot 
also  involved  abstract  legal  questions  concern- 
ing proper  construction  of  a  primary  election 
law,  which  questions  were  of  Interest  to  the 
whole  state,  the  proceeding  would  be  retained 
for  the  puriKwe  of  determining  such  questions 
only. 

3.  Elections— Primaries— Statctes—Cebtit- 
ICATE  OF  Election— RioiiTS  or  Holder. 

lisws  1903,  p.  762,  c.  451,  {  16,  as  amended, 
provides  that  the  canvass  of  votes  of  primary 
elections,  except  as  otherwise  provided,  shall 
be  made  in  the  same  manner  and  by  the  same 
officers  as  the  canvassing  of  an  election,  iivi  ih.it 
the  county  canvass  shall  be  made  by  the  same 
officers  and  in  the  manner  provided  bv  Rev.  St. 
1808,  c.  5.  Section  25,  c.  451,  p.  766,  Laws 
1903,  declares  that  the  provisions  of  the  stat- 
utes now  in  force  in  relation  to  elections,  the 
counting  of  ballots,  and  the  making  of  returns 
thereof,  and  all  other  kindred  subjects,  shall 
apply  to  primaries,  in  so  far  as  they  are  con- 
sistent with  the  act,  etc.  Rev.  St  1898,  !§  81- 
84,  provide  for  the  canvass  of  the  votes  of  an 
election  by  county  canvassers,  and  require  pub- 
lication of  a  certified  statement  of  the  results 
of  the  election,  and  section  85  requires  the  clerk 


to  Immediately  make  out  a  certificate  of  elec- 
tion for  each  successful  candidate  and  deliver 
the  same  to  him  on  application.  Held  that. 
where  a  person  has  l>een  elected  as  a  party  can- 
didate at  a  primary  election  and  has  received 
a  certificate  thereof,  he  is  the  holder  of  the 
quasi  office  of  a  nominated  candidate,  entitled  to 
have  his  name  printed  on  the  official  ballot,  of 
which  be  oould  not  be  deprived  by  a  subsequent 
recanvass  of  the  vote  or  other  act  of  the  board 
of  canvassers. 

4.  Same— Contest— Quo  Warranto. 

Where  a  person  elected  at  a  primary  elec- 
tion bad  received  a  certificate  of  election,  his 
right  to  have  his  name  printed  on  the  ballot 
could  be  contested  only  on  a  writ  of  quo  war- 
ranto. 

5.  Mandamus— Scope  o»  Writ— Elections— 
Primaries. 

Where  a  certificate  of  nomination  at  a 
primary  had  been  issued  to  a  candidate,  and 
no  proceeding  was  instituted  to  contest  his 
election  and  set  aside  the  certificate,  he  was  en- 
titled to  mandamus  to  compel  the  county  clerk 
to  place  his  name  on  the  official  l>allot  as  the 
regular  nominee  of  his  party. 

Original  action  by  the  state,  on  relation  of 
Christian  F.  Rlnder,  against  Frank  B.  Goff. 
as  county  clerk  of  Dane  county.  Order  di- 
recting tiie  Issuance  of  a  peremptory  writ  of 
mandamus  and  dismissing  certiorari  proceed- 
ings. 

At  the  opening  of  court  on  the  9th  day  of 
October,  1906,  application  was  made  to  tbe 
court  by  tbe  Attorney  General,  on  the  sworn 
complaint  or  relation  of  Ctaristiaa  F.  Kinder, 
for  leave  to  commence  an  action  in  equity 
in  this  court  to  enjoin  tbe  defendant,  as 
county  clerk  of  Dane  county,  from  prhntlng 
the  name  of  one  W.  S.  Packard  as  Republican 
candidate  for  county  treasurer  of  said  coun- 
ty upon  the  official  ballot  for  the  general 
election  In  November  following,  and  to  com- 
mand him  to  print  tbe  name  of  the  relator 
as  such  candidate  upon  such  ballot  Tbe 
proposed  complaint  or  relation,  after  stat- 
ing the  official  character  of  the  defendant 
and  the  fact  of  the  holding  of  a  general 
primary  election  under  the  primary  law, 
September  4, 1909,  alleged.  In  substance,  that 
the  relator  and  W.  S.  Packard  and  one 
Roloff  were  candidates  upon  the  primary  bal- 
lot for  the  Republican  nomination  for  coun- 
ty treasurer  of  said  county  at  said  primary 
election;  that  in  the  Third  Ward  of  the  city 
of  Madison  (being  one  of  the  election  pre- 
cincts In  said  county)  the  relator  actually 
received  83  votes,  Packard  49  votes,  and 
Roloff  27  votes,  and  that  the  precinct  in- 
spectors so  counted  and  announced  the  re- 
sult and  that  the  same  so  appeared  upon 
the  (written  tally  sheet  provldiid  by  the 
Secretary  of  State  for  the  purixwe  of  comput- 
ing the  result,  but  that  the  inspectors,  in 
making  their  written  statement  of  the  re- 
sult required  by  the  statute,  by  mistake 
certified  that  Packard  had  received  83  votes, 
Roloff  49  votes,  and  Rinder  27  votes,  and  that 
said  statement  and  tally  sheet,  as  well  as 
the  ballots  cast,  were  duly  returned  In  a 
sealed  package  to  the  county  cle''k;  that  a 
like  mistake  of  6  votes  was  made  In  tbe 
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town  of  Mlddleton,  another  election  pre' 
dnct  of  the  county;  that  the  connty  board 
of  canvassers  of  said  county  met  on  Septem- 
ber 7th  following  and  canvassed  the  votes, 
and  determined  and  certified,  among  other 
things,  that  Kinder  bad  received  2,007  votes 
and  Packard  2,000  votes  at  said  primary,  and 
adjourned  sine  die;  that  on  September  19th 
following,  the  defendant,  as  county  clerk.  Is- 
sued and  delivered  to  the  relator  a  certificate 
of  his  election  as  Republican  candidate  for 
county  treasurer,  which  relator  still  holds; 
that  afterwards,  on  September  24tb,  said  can- 
vassing board  pretended  to  meet  again  to 
take  further  action,  and  passed  a  resolution 
reciting  that  the  board  had  canvassed  the 
tally  sheets  instead  of  the  inspectors'  cer- 
tificates, that  there  was  a  discrepancy  be- 
tween t;he  tally  sheets  and  tbe  certificates  of 
the  Inspectors,  that  the  tally  sheets  show 
tbe  nomination  of  Binder  and  tbe  certifi- 
cates the  nomination  of  Packard,  and  re- 
solving that  the  certificate  therefore  issued 
to  Binder  be  rescinded,  and  that  a  certificate 
of  election  be  issued  to  Packard,  in  accord- 
ance with  tbe  Inspectors'  certificates;  that 
tbe  defendant  declares  and  threatens  that 
be  will  print  tbe  name  of  Packard  upon  the 
oflScial  ballot,  and  not  the  name  of  Binder; 
tbat  Binder  actually  received  the  greater 
number  of  votes;  and  tbat  tbe  relator  has 
no  other  remedy  in  the  premises  unless  this 
court  entertain  tbe  action.  A  temporary 
Injunctlonal  order  was  also  prayed  for  and 
an  ancillary  writ  of  certiorari  directing  the 
defendant  to  certify  to  this  court  the  origi- 
nal returns  and  ballots. 

The  court  took  this  application  under  ad- 
visement, and  on  tbe  10th  day  of  October 
dented  tbe  application  for  leave  to  commence 
an  action  in  equity,  but  directed  that  an 
alternative  writ  of  mandamus  issue,  return- 
able forthwith,  commanding  the  defendant  to 
place  Binder's  name  on  the  ofilclal  ballot 
or  show  cause  to  the  contrary.  An  ancillary 
writ  of  certiorari  to  bring  np  the  records  and 
ballots  had  previously  been  issued  as  prayed 
in  tbe  original  relation,  and  the  said  records 
bad  been  returned  when  tbe  alternative  writ 
of  mandamus  was  Issued.  The  defendant 
made  return  to  the  alternative  writ  on  Oc- 
tober 12th,  admitting  tbe  holding  of  tbe 
primary  election,  the  candidacy  of  Binder  and 
Packard,  tbe  discrepancy  between  tbe  tally 
sheets  and  the  certificates  from  the  pre- 
cincts in  question,  tbe  canvass  of  the  re- 
turns by  the  county  canvassing  board,  and 
tbat  "said  canvassing  board  computed  the 
number  of  votes  received  for  said  Binder  and 
said  Packard  from  the  tally  sheets  in  the 
first  Instance,  with  the  result  as  alleged  in 
said  complaint"  The  return  further  ad- 
mlts  tbat  the  board  reassembled  and  cor- 
rected their  mistake,  and  determined,  upon 
tbe  Inspectors'  certificates,  that  Packard  bad 
rocelved  a  majority  of  the  rotes,  and  al- 
leges tbat  on  the  24tb  of  September,  1900, 


he  executed  and  delivered  a  certificate  of 
nomination  to  Packard,  which  Padtard  still 
has.  The  return  further  alleges  that  tbe  re- 
count was  made  on  advice  of  counsel,  that 
Padurd  claims  to  bare  actually  received  the 
greater  niuuber  of  votes,  and  admits  that, 
unless  otherwise  directed,  he  will  cause  Pack- 
ard's name  to  be  printed  on  the  official  ballot, 
and  prays  that  the  action  be  dismissed.  Aft- 
erwards, and  before  argument  of  the  cause, 
both  parties  appeared  in  court  by  their  coun- 
sel and  applied  for  an  order  appointing  com- 
missioners to  count  the  ballots  actually  cast. 
This  application  was  also  taken  under  ad~ 
vlsement,  and  on  October  15th  was  denied, 
and  tbe  following  statement  of  tbe  reasons 
for  such  denial  was  filed: 

"Per  Curiam.  Serious  questions  as  to  the 
construction  of  the  primary  law  ana  the 
duties  of  executive  ofificers  thereunder  may 
properly  be  considered  as  questions  affecting 
the  prerogatives  of  the  state  and  the  liber- 
ties of  the  whole  people,  and  on  that  account 
this  court  may  properly  consider  them  In 
the  exercise  of  its  original  Jurisdiction,  be- 
cause the  decision  of  such  questions  neces- 
sarily prescribes  a  rule  of  conduct  for  all 
election  officers  in  tbe  state,  though  the  case 
in  which  they  arise  may  affect  only  the  nom- 
ination for  a  local  office.  Especially  should 
this  be  so  held  in  view  of  the  fact  that  an 
authoritative  decision  of  such  questions  could 
rarely  be  reached  through  the  exercise  of  the 
appellant  Jurisdiction,  on  account  of  the  short- 
ness of  the  time  between  the  primary  elec- 
tion and  the  general  election,  when  the  ques- 
tion must  be  tested.  If  tested  at  all.  But  a 
controversy  as  to  who  received  tbe  most 
votes  at  a  primary  election  for  the  nomina- 
tion for  a  local  office,  not  involving  any  con- 
struction of  the  primary  law  Itself,  is  not 
a  question  affecting  prerogatives  of  tbe  state 
or  liberties  of  the  people,  so  as  to  call  for 
the  exercise  of  the  original  Jurisdiction  of 
this  court  In  tbe  Binder  Case  the  question 
whether  tbe  certificate  Issued  to  Binder  or 
the  one  afterwards  issued  to  Packard  by 
tbe  canvassing  board  is  controlling  upon  the 
county  clerk  in  printing  the  ballots  Is  con- 
sidered a  question  within  the  original  Ju- 
risdiction of  this  court;  but  this  court  will 
not  go  into  tbe  question  as  to  which  candi- 
date received  the  most  votes  either  by  count- 
ing the  ballots  or  by  taking  other  testimony. 
Tbe  court  will  confine  Itself  to  the  question 
as  to  tbe  duty  of  the  county  clerk  under  the 
primary  law  in  view  of  the  action  of  the 
canvassing  board." 

On  the  16tb  day  of  October  the  relator 
moved  to  quash  tbe  return,  and  the  case  was 
argued  by  counsel  and  taken  under  advise- 
ment On  October  18th  Judgment  was  ren- 
dered quashing  the  return  and  adjudging  tbat 
the  peremptory  writ  of  mandamus  issue. 

Tenney,  Hall  &  Tenney  and  Smith  & 
Bogers,  for  plaintiff.  Ernest  W.  Warner,  for 
defendant 
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WINSLOW,  J.  (after  stating  the  facts). 
Tbe  importance  of  this  case,  as  being  the 
first  case  Involving  the  construction  of  the 
new  primary  election  law  (chapter  461,  p.  754, 
of  the  Laws  of  1903),  was  fully  appreciated 
by  this  court  from  its  inception.  It  was 
manifest  at  once  that,  if  any  remedy  were  to 
be  given,  it  must  be  given  quickly,  if  It  were 
to  be  effective.  At  the  same  time  It  was 
realized  that  the  importance  of  the  questions 
involved  Imperatively  demanded  deliberate 
and  well-considered,  rather  than  hasty,  action. 
The  court  has  made  an  earnest  effort  to 
meet  these  requirements,  and  It  is  tbe  office 
of  this  opinion  to  malce  clear,  if  possible,  the 
grounds  upon  which  the  several  orders  and 
the  final  Judgment  are  based. 

The  three  separate  grants  of  Jurisdiction 
made  by  section  3  of  article  7  of  the  state 
Constitution  are  now  well  understood.  They 
are  the  appellate  Jurisdiction,  which  enables 
it  to  revise  finally  the  decisions  of  Inferior 
courts  in  all  litigation  brought  to  It  by  appeal 
or  proper  appellate  writ;  superintending 
Jurisdiction,  for  tbe  purpose  of  controlling 
the  course  of  ordinary  litigation  in  all  In- 
ferlor  coiuta  when  such  courts  overstep  their 
Jurisdiction  or  refuse  to  act  within  it  and 
there  Is  no  other  adequate  remedy;  and 
original  Jurisdiction,  to  protect  the  general 
Interests  and  welfare  of  the  state  and  Its 
people,  which  is  exercised  by  tbe  use  of  the 
prerogative  and  quasi  prerogative  writs 
named  or  referred  to  in  the  section.  Attorney 
General  v.  Blossom,  1  Wis.  317;  Attorn^ 
General  v.  Railroad  Companies,  35  Wis.  ^S; 
State  ex  rel.  Bank  v.  Johnson,  103  Wis.  611, 
79  N.  W.  1081,  61  L.  R.  A.  33;  State  ex  rel. 
Cook  V.  Houser,  122  Wis.  634,  100  N.  W.  964. 
It  Is  well  settled,  also,  that  this  original 
Jurisdiction  was  not  given  to  this  court  for 
the  primary  purpose  of  enabling  It  to  enter- 
tain and  decide  mere  private  or  local  ques- 
tions, of  which  the  circuit  court  has  full 
Jurisdiction,  but  to  make  it  a  court  of  first 
resort  on  all  Judicial  questions  "affecting  the 
sovereignty  of  the  state,  its  franchises  or 
prerogatives,  or  the  liberties  of  its  people." 
Attorney  General  v.  Railroad  Companies, 
supra.  This  principle  is  important,  and  has 
been  frequently  acted  upon  by  this  court  tiy 
refusing  to  exercise  Its  original  Jurisdiction  in 
cases  Involving  mere  private  or  local  Interests. 
Indeed,  were  It  to  be  overloolied,  and  the 
doors  opened  to  ordinary  actions,  even  of 
great  Importance,  it  seems  very  certain  that 
tbe  volume  of  such  business  would  be  so  great 
as  to  serloiisly  hamper,  If  not  overwhelm,  the 
court  in  its  effort  to  perform  its  other  con- 
stitutional duties.  In  re  Mlelke,  120  Wis. 
501,  98  N.  W.  245. 

The  present  application,  as  at  first  made, 
was  an  application  for  the  exercise  of  the 
last-named  Jurisdiction,  by  means  of  manda- 
tory as  well  as  restraining  Injunction  In  an 
action  In  equity,  and  our  attention  was  first 
directed  to  tbe  question  whether  the  matters 
Involved  were  such  as  could  be  properly  said 


to  affect  the  sovereignty  of  tbe  state,  its 
franchises,  or  prerogatives,  or  the  liberties 
of  its  people.  Questions  of  the  title  to  local 
public  office,  or  of  performance  of  local  official 
duty,  though  publlcl  Juris,  are  not  ordinarily 
such  questions,  and  only  In  very  exceptional 
cases  will  this  court  entertain  them  In  the 
exercise  of  its  original  Jurisdiction.  Attorney 
General  v.  Eau  Claire,  87  Wis.  400;  State 
ex  reL  Wood  v.  Baker,  38  Wis.  71;  State 
ex  rel.  Cash  v.  Supervisors,  Id.  554;  State 
ex  rel.  Radl  v.  Shaughnessey,  86  Wis.  646, 
57  N.  W.  11(» ;  In  re  Town  of  Holland,  107 
Wis.  178,  83  N.  W.  319.  The  ordinary  Juris- 
diction of  the  circuit  court  is  ample  for 
such  cases.  It  did  not  seem  that  any  ex- 
ceptionally Important  circumstance  or  fact 
was  present  here.  The  bare  question  whether 
the  name  of  Mr.  RInder  or  Mr.  Packard 
should  be  placed  on  the  official  ballot  was 
largely  a  personal  question.  Important  to  no 
one  except  the  two  gentlemen  named.  In  any 
event  some  person  presumably  competent 
would  be  chosen  treasurer,  and  the  public 
business  would  be  transacted  without  percep- 
tible difference,  or.  If  there  was  any  disturb- 
ance In  the  public  business,  It  would  concern 
only  the  affairs  of  one  municipality.  It  was 
manifestly  an  entirely  different  question  from 
that  Involved  In  the  case  of  State  ex  rel.  Cook 
v.  Houser,  supra,  where  the  question  vras 
as  to  the  placing  of  the  names  of  an  mtire 
ticket  for  state  officers  upon  the  official  bal- 
lot, thus  probably  affecting  governmental 
policies,  as  well  as  business,  and  hence  deemed 
to  seriously  affect  tbe  liberties  of  the  people. 
Thus  it  seemed  to  us  certain  that  the  ques- 
tion whether  Mr.  Rinder  or  Mr.  Packard 
received  the  greater  number  of  votes  at  the 
primaries  was  clearly  not  within  the  lines 
which  have  been  laid  down  within  which 
this  court  will  exercise  Its  original  Juris- 
diction. It  appeared,  however,  by  the  rela- 
tion, that  abstract  questions  were  Involved 
concerning  the  proper  construction  of  the 
new  primary  election  law  and  the  rights  of 
one  holding  a  regularly  Issued  certificate  of 
nomination,  and  as  to  such  questions  there 
were  very  different  considerations.  The 
primary  election  law  was  a  new  and  Import- 
ant law,  operative  In  every  election  precinct 
and  county  of  the  state,  making  a  radical 
change  in  the  conduct  of  all  general  and  mu- 
nicipal elections,  and  creating  a  new  office 
or  quasi  office,  namely,  the  office  of  nominated 
candidate.  Although  this  new  office  or  right 
was  one  of  very  short  duration  and  carried 
but  one  privilege,  namely,  the  privilege  of 
having  tbe  name  printed  properly  on  tbe 
official  ballot,  nevertheless  the  right  was  Im- 
portant. Evidently  any  serious  abstract  ques- 
tion as  to  the  proper  construction  of  the  law 
clearly  affected,  not  only  the  local  candidates 
between  whom  it  might  arise,  but  also  the 
operation  of  the  law  throughout  the  entire 
state.  Furthermore,  the  time  within  which 
such  a  question  must  be  tested,  if  at  all,  was 
so  brief  that  it  would  be  rarely   possible 


Digitized  by 


Google 


Wis.) 


STATE  T.  GOFF. 


631 


(except  by  consent)  to  obtain  a  decision  there- 
on in  a  trial  court  and  review  thereof  by 
tlilB  court  before  the  right  would  be  lost  and 
a  decision  fruitless.  These  persuasive  con- 
siderations impelled  us  to  the  conclusion  that 
the  court  ought  to  exercise  its  original  juris- 
diction for  the  purpose  of  determining  such 
questions,  for  the  reason  that  they  were  not 
merely  questions  of  local  interest  or  local 
o£BciaI  duty,  but  concerned  the  duty  of  all 
election  officers  in  the  state,  and  so  affected 
the  sovereignty  of  the  state  and  the  lil>erties 
of  the  whole  iteople. 

But,  If  original  Jurisdiction  were  to  be 
assumed  for  this  purpose,  the  question  then 
presented  itself  whether  the  question  as  to 
whether  Kinder  or  Packard  actually  re- 
ceived the  more  votes,  tliough  a  mere  local 
controversy,  should  not  be  also  entertained 
and  decided,  as  ancillary  to  the  main  ques- 
tion. The  proposed  action  was  an  action  in 
equity,  and  the  proposed  complaint  alleged 
that  Kinder  in  fact  received  the  greater  num- 
ber of  votes.  This  allegation  might  well  l>e 
put  in  issue.  No  reason  was  perceived  wliy, 
if  the  action  were  allowed  to  proceed  as  an 
action  In  equity,  Packard  sliould  not  be  In- 
terpleaded for  bis  own  protection,  and  l>e 
entitled  to  plead  and  prove  that  he  himself 
received  the  greater  numl>er  of  votes,  and 
thus  convert  the  action  But>stantlally  into  an 
election  contest  over  a  nomination  for  a 
local  office.  If  this  were  to  be  done  for 
one.  It  should  t>e  done  for  all  In  a  similar 
situation,  and  thus  the  court  would  In  ef- 
fect t>ecome  a  tribunal  for  the  settlement  of 
all  contests  over  primary  nominations  for  all 
offices,  state  or  local,  or,  in  other  words,  an 
appellate  canvassing  board  for  the  entire 
state.  The  considerations  before  mentioned, 
and  which  must  be  apparent  to  all,  forbade 
such  a  course,  and  thus  we  reached  the  con- 
clusion that,  while  we  would  entertain  and 
decide  an  Important  question  as  to  the  con- 
struction of  the  primary  law  and  the  duties 
of  local  officials  thereunder,  we  would  not 
entertain  or  decide  the  question  as  to  which 
of  two  candidates  for  nomination  for  a  local 
office  received  the  greater  number  of  votes. 
We  therefore  declined  to  entertain  the  action 
in  equity,  which  would  necessarily  open  up 
the  whole  field  as  to  the  conduct  of  the  elec- 
tion, the  legality  of  the  votes  cast,  and  the 
number  cast  for  each,  and  directed  simply 
the  issuance  of  an  alternative  writ  of  man- 
damus, not  for  the  purpose  of  settling  an 
election  contest,  for  mandamus  is  not  so  used, 
but  only  to  determine  the  duty  of  the  county 
clerk  upon  the  record  before  him  as  to  the 
printing  of  the  official  ballot  By  this  course 
it  seemed  certain  that  the  questions  over 
which  this  court  should  assume  original  ju- 
risdiction would  be  clearly  presented,  with- 
out embarrassment  from  the  presence  of  other 
issues  and  claims  not  germane  to  the  question 
of  the  proper  construction  of  the  primary 
law.  In  so  holding  we  are  not  unmindful  of 
the  general  principle  laid  down  in  State  ex 


rel.  V.  Hunter,  111  Wis.  582,  87  N.  W.  485, 
that  mandamus'  will  not  generally  be  availa- 
ble In  advance  of  the  time  when  a  duty  is  to 
be  performed,  nor  of  the  fact  that  the  county 
clerk  is  not  required  by  law  tO  print  the 
official  ballots  until  four  days  i)e£ore  the  gen- 
eral election,  and  hence  that  no  duty  would 
be  actually  due  at  the  time  of  the  Issuance 
of  the  alternative  writ  But  it  was  recog- 
nized In  that  case  that  extreme  cases  might 
well  arise  demanding  the  use  of  mandamus 
to  control  the  performance  of  prospective 
duties,  and  it  seemed  to  us  that  this  was 
just  such  a  case.  The  act  to  be  controlled 
here  was  necessarily  required  to  be  done 
within  a  little  more  than  three  weeks,  and  It 
might  legally  be  performed  at  once.  Under 
the  allegations  of  the  proposed  complaint  or 
relation  the  county  clerk  bad  already  made 
bis  determination  and  was  threatening  to 
carry  it  out.  There  was  no  provision  for  a 
recount  of  the  ballots  by  any  board  or  officer, 
except  In  an  action  of  quo  warranto  or  other 
proper  proceeding  to  contest  an  election;  no 
such  action  or  contest  being  then  pending  or 
practically  possible  within  the  limited  avail- 
able time.  Kev.  St.  1^8,  S  80,  as  amended 
by  chapter  287,  p.  429,  Laws  of  1905.  If  the 
relator's  position  was  correct,  the  county 
clerk  was  about  to  disobey  the  law,  eliminate 
the  relator's  name  from  the  official  ballot, 
and  effectually  destroy  his  right  to  have  his 
name  go  before  the  people  as  a  candidate. 
Moreover,  If  the  writ  were  delayed  until  four 
days  before  election,  it  would  be  fruitless. 
No  hearing  or  judgment  could  then  be  obtain- 
ed in  time  to  be  of  any  use.  Under  these 
circumstances  we  found  little  difficulty  in 
reaching  the  conclusion  that  an  exceptional 
case  was  made,  justifying,  and  even  requir- 
ing-, the  use  of  the  writ  to  control  prospec- 
tive action  on  the  part  of  a  public  officer. 
For  the  reasons  given  the  court  refused  to 
entertain  an  action  In  equity  which  would 
be  substantially  an  action  to  contest  the 
election,  and  ordered  the  issuance  of  its  al- 
ternative writ  of  mandamus  to  determine 
simply  the  duty  of  the  county  clerk  upon  the 
record  before  him,  and  for  the  same  reasons 
the  court  refused  the  subsequent  application 
to  count  the  ballots. 

Upon  the  allegations  of  the  relation,  the 
writ,  and  the  return,  there  is  no  substantial 
contest  as  to  the  facts.  The  election  inspec- 
tors, according  to  a  well-known  custom,  re- 
turned the  tally  sheets  which  had  been  fur- 
nished them,  with  their  certified  statements 
of  results,  to  the  county  clerk.  The  tally 
sheets  in  two  precincts  did  not  agree  with 
the  certified  statements,  and  the  difference 
was  such  that  If  the  tally  sheet  results  were 
accepted  Kinder  was  nominated,  and  if  the 
certified  statements  were  accepted  Packard 
was  nominated.  The  county  board  of  can- 
vassers duly  met,  canvassed  the  returns,  dis- 
covered the  discrepancies,  and  accepted  the 
tally  sheet  results  In  the  two  precincts,  de- 
clared   Binder    nominated,    and    adjourned 


Digitized  by  ^OOQIC 


632 


109  NORTHWESTERN  REPORTER. 


(Wia. 


Bine  die.  The  county  clerk  Issued  and  de- 
livered a  certificate  of  election  to  Binder. 
Some  days  afterwards  the  board  of  canvas- 
6ers,  upon  advice  of  counsel  and  of  their 
own  motion,  reconvened,  assumed  to  recan- 
vass  the  vote,  accepting  the  certified  state- 
ments. Instead  of  the  tally  sheets,  resolved 
that  their  former  action  be  rescinded,  and 
declared  Packard  nominated,  and  the  clerk 
Issued  a  certificate  of  election  to  Packard. 
Upon  these  admitted  facts,  In  Tlew  of  the 
absence  of  any  statutory  provision  for  re- 
count of  the  ballots,  except  in  an  election 
contest,  and  in  View  of  the  absence  of  contest 
and  the  apparent  impossibility  of  the  prosecu- 
tion and  determination  of  such  a  contest 
within  the  time  available  for  such  purpose, 
what  name  should  the  county  clerk  place 
upon  the  oflSlcial  ballot?  This  is  the  question 
presented  by  the  motion  to  quash  the  return, 
and  its  determination  requires,  in  the  first 
place,  consideration  of  the  provisions  of  the 
primary  election  law  which  govern  the  can- 
vass of  votes.  Upon  this  subject  the  law  does 
not  purport  to  contain  a  complete  system  of 
procedure,  but  attempts  to  adopt  the  methods 
provided  by  law  for  the  canvass  of  the  re- 
turns of  the  general  election  in  November. 
Section  16  (chapter  461,  p.  762,  Laws  of 
1903,  as  amended)  provides  that  the  canvass 
of  votes  shall,  except  as  therein  otherwise 
provided,  be  made  in  the  same  manner  and 
by  the  same  officers  as  the  canvass  of  an 
election.  It  further  provides,  after  prescrib- 
ing the  duties  of  precinct  canvassers,  that 
the  "county  canvass  *  •  •  shall  be  made 
by  the  same  officers  and  In  the  manner  pro- 
vided in  chapter  5  Statutes  of  1898  for  the 
canvass  of  the  returns  of  a  November  elec- 
tion." Section  25  further  provides:  "The 
provisions  of  the  statutes  now  in  force  in 
relation  to  the  holding  of  elections,  the  solic- 
itation of  voters  at  the  polls,  the  challenging 
of  votes,  the  manner  of  conducting  elections, 
of  counting  the  ballots  and  making  return 
thereof,  and  all  other  kindred  subjects,  shall 
apply  to  all  primaries  in  so  far  as  they  are 
consistent  with  this  act  the  intent  of  this 
act  being  to  place  the  primary  nnder  the 
regulation  and  protection  of  the  laws  now 
in  force  as  to  elections." 

The  intention  to  import  into  the  primary 
law  all  provisions  of  the  general  laws  relative 
to  the  canvassing  of  the  returns,  not  incon- 
sistent with  special  provisions  of  the  primary 
law,  cannot  be  mistaken.  Turning  to  the 
Revised  Statutes  of  189S,  we  find  that  the  sub- 
ject of  the  county  canvass  is  covered  by  sec- 
tions 81  to  88,  Inclusive.  Section  81  pro- 
vides for  the  meeting  of  the  board  and  of 
whom  it  shall  be  composed ;  section  82  provides 
for  the  opening  of  the  returns  and  the  pro- 
curement of  amended  returns  in  case  of  in- 
formalities or  defects ;  sections  83  and  84  pro- 
vide for  the  actual  canvass,  the  determination 
of  results,  the  making  of  a  certified  statement 
of  such  results,  and  the  publication  thereof; 
section  85  requires  the  clerk  to  immediately 


make  out  a  certificate  of  election  for  each 
successful  candidate  and  deliver  the  same  to 
him  on  application;  sections  86  and  87  pro- 
ride  for  tiie  making  of  duplicate  statements 
as  to  oljier  than  county  officers;  and  section 
88  provides  for  the  canvaw  of  the  returns 
upon  a  proposed  constitutional  amendment 
or  other  question  submitted  to  the  people. 
These  are  the  provisions  governing  the  county 
canvass  of  the  returns  of  a  November  elec- 
tion, and  the  primary  law  says  that  the  can- 
vass of  the  returns  of  the  primary  election 
shall  be  made  by  the  same  officers  and  In  the 
same  manner;  and,  further,  that  the  provi- 
sions of  the  general  statutes  relating  to  the 
conduct  of  elections,  the  counting  of  ballots, 
the  making  of  returns,  and  all  other  kindred 
subjects  shall  apply  to  primary  elections.  Is 
the  execution  and  delivery  of  a  certificate 
of  election  to  the  successful  candidate  one 
of  the  provisions  thus  imported  into  the 
primary  law?  The  county  clerk  so  construed 
the  law  in  the  present  instance,  and  we  think 
rightly.  We  think  It  quite  clear,  from  In- 
spection of  the  general  statutes,  that  the 
Legislature  regarded  the  execution  of  the  cer- 
tificate of  election  as  an  integral  part  of  the 
county  canvass.  The  section  providing  for  It 
is  included  within  the  subdivision  of  chapter 
5  of  the  general  statutes  which  bears  the 
heading  "County  Canvass."  The  execution  of 
the  certificate  is  an  act  which  might  well 
be  done  by  the  whole  board,  and  in  many 
jurisdictions  is  so  done ;  bu^  even  though  not 
required  to  be  done  by  the  whole  board.  It  is 
required  to  be  done  by  the  county  clerk,  who 
is,  when  able  to  act,  required  to  be  a  member 
of  the  board.  It  Is  also  required  to  be  done 
immediately  upon  the  execution  of  the  certi- 
fied statement  of  results  and  apparently  as 
the  necessary  final  act  attendant  upon  that 
result  As  we  have  seen,  the  necessary  ef- 
fect of  the  primary  law  Is  to  give  an  official 
character  and  standing  to  a  man  who  has 
received  the  plurality  of  the  votes  of  his  party 
at  a  primary  election.  It  may  not  be  strictly 
accurate  to  call  him  a  public  officer,  but  the 
law  gives  him  a  certain  and  definite  legal 
standing,  and  endows  him  with  at  least  one 
valuable  privilege  or  right  which  he  may  en- 
force. Until  the  time  of  the  election  he  Is 
guarantied,  and  in  fact  holds,  a  recognized 
legal  position,  which  may  be  called,  in  def aalt 
of  a  better  term,  a  "quasi  office,"  namely, 
that  of  a  nominated  candidate.  The  giving 
of  a  certificate  of  election  to  a  man  who  has 
received  the  necessary  plurality  at  a  primary 
election,  upon  the  determination  of  that  fact 
by  the  proper  board,  is  entirely  logical;  In 
fact,  just  as  logical  as  the  giving  of  a  certif- 
icate of  election  to  a  man  who  has  received 
the  majority  of  the  votes  for  an  ordinary 
office.  His  rights  under  it  are  not  so  valuable 
and  last  a  shorter  time,  but  they  are  substan- 
tial. In  view,  therefore,  of  the  provisions  of 
the  general  statutes  which  make  the  execution 
of  the  certificate  a  part  of  the  county  can- 
vass, and  the  very  sweeping  sections  which 


Digitized  by 


Google 


WI&) 


BARLEY  T.  WINN. 


Incorporate  these  proTlaions  Into  tbe  primary 
law,  we  cosdude  that  the  law  contemplates 
the  execution  of  a  certificate  ot  election  to  the 
daly  nominated  primary  candidate. 

From  this  conclusion  it  naturally  follows 
tbat  such  a  certificate  must  be  given  like 
effect,  80  far  as  the  rights  of  a  nominated 
candidate  are  concerned,  as  a  certificate  of 
election  to  an  ordinary  office.  This  court  has 
held  that  one  who  has  been  declared  by  the 
proper  canvassing  board  to  have  been  elected 
to  an  office,  and  has  received  the  proper  cer- 
tificate of  election  and  duly  qnallfled,  is  en- 
titled to  the  possession  of  the  office  and  Its 
property  and  emoluments  as  against  all  the 
world  except  a  de  facto  officer  already  in 
possession  under  color  of  authority,  and  that 
this  right  persists  until  a  different  result  is 
reached  in  a  quo  warranto  action  or  other, 
proper  proceeding  to  contest  the  right  of  the 
certificate  holder.  State  ex  rel.  Jones  v. 
Gates,  86  Wis.  634,  57  N.  W.  296,  89  Am.  St 
Rep.  912;  State  ex  rel.  McGoale  v.  Kersten, 
118  Wis.  287,  95  N.  W.  120.  If  this  principle 
be  applied  to  the  present  case,  and  we  see  no 
reason  why  It  should  not  be  so  applied,  it  is 
decisive  In  favor  of  Binder's  right  to  have 
his  name  placed  upon  the  ticket  No  act  of 
qualification  is  required  of  a  candidate  nom- 
inated at  a  primary  election.  So,  when  the 
vote  has  been  canvassed  by  tbe  proper  board 
and  he  has  received  his  certificate,  he  is  at 
once  in  possession  of  his  quasi  office  so  far  as 
any  one  can  be  in  possession  of  it  and  en- 
titled to  its  single  privilege,  namely,  tbe  right 
to  have  his  name  put  on  tbe  official  ballot  In 
the  proper  place,  as  against  all  the  world,  un- 
til In  some  proper  action  or  proceeding  to 
contest  his  right  It  is  decided  that  another 
person  was  in  fact  nominated.  It  is  not 
necessary  now  to  decide  what  action  might 
be  brought  to  contest  his  prima  facie  right 
No  reason  Is  perceived  why  quo  warranto 
proceedings  would  not  be  the  proper  remedy; 
but  it  is  sufficient  to  say  that  no  action  of 
any  kind  has  been  brought  or  la  pending 
to  test  the  relator's  prima  facie  title.  Nor 
IB  It  seen  how  any  voluntary  action  of  the 
canvassing  board  In  coming  together  again 
and  attempting  to  rescind  their  former  ac- 
tion and  bestow  the  title  to  the  office  upon 
another  can  affect  tbe  relator's  prima  facie 
title  to  .the  quasi  office  of  which  he  was  In  pos- 
session. It  would  hardly  be  claimed  for  a 
moment  tbat  the  Incumbent  of  an  ordinary 
office,  wtx>  had  qualified  and  taken  possession 
of  it  under  a  certificate  of  election,  could  be 
ousted  of  his  right  by  a  resolution  passed 
at  a  second  meeting  of  the  canvassing  board. 
He  Is  not  a  party  to  the  proceedings  of  the 
canvassing  board,  nor  can  such  proceedings  be 
called  an  action'  or  proceedings  to  contest  an 
election.  We  are  not  now  attempting  to  de- 
cide whether  tbe  canvassing  board  had  any 
power  to  reassemble  and  make  a  second  can- 
vass, or  whether  they  could  be  compelled  to 
do  80  by  mandamus.  These  are  questions 
concerning  which  there  Is  some  conflict  In 


the  decisione.  15  Cyc.  pp.  388,  884,  and  notes 
89-91.  We  simply  hold  that,  where  a  canvass 
has  been  made  and  a  certificate  issued,  the 
certificate  holder  cannot  be  deprived  of  bis 
prima  facie  right  to  the  office  by  any  subse- 
quent action  of  the  canvassing  board.  His 
right  must  be  contested  and  set  aside  In  a 
proper  action  or  proceeding  brought  for  the 
purpose,  and  until  this  has  been  done  manda- 
mus will  lie  to  place  him  in  possession  of  the 
property  and  privileges  of  the  office  to  which 
he  has  prima  facie  title.  These  considera- 
tions seem  to  us  to  demonstrate  that  the  per- 
emptory writ  of  mandamus  should  issue,  re- 
quiring tbe  county  clerk  to  place  the  name 
of  the  relator  upon  the  official  ballot 

Before  closing  this  opinion  it  seems  not  im- 
proper to  say  that  tbe  present  case  must 
serve  to  bring  sharply  to  attention  the  fact 
that  there  Is  no  provision  made  in  the' pri- 
mary law  for  the  speedy  settlement  of  con- 
tests arising  over  primary  elections.  The 
frequency  with  which  such  questions  are  lia- 
ble to  arise  is  apparent  and  the  practical 
impossibility  of  settling  them  by  means  of 
ordinary  processes  of  law  in  the  courts,  by 
reason  of  the  very  limited  time  within  which 
they  must  t>e  settled,  seems  equally  apparent. 
It  would  seem  the  part  of  legislative  wisdom 
to  provide  some  tribunal  clothed  with  the 
power  to  entertain  and  finally  decide  In  a 
speedy  manner  all  such  questions ;  otherwise, 
there  is  certainly  danger  of  rights  being  lost 
and  Injustice  done  simply  because  no  remedy 
is  provided. 

The  demurrer  to  the  return  is  sustained, 
and  the  peremptory  writ  of  mandamus  is 
adjudged  to  issue  as  prayed  In  tbe  relation. 
The  certiorari  proceedings  are  dismissed, 
without  costs. 


BARL.BT  V.  WINN. 
(Supreme  Court  of  Wisconsin.    Oct  9,  1906.) 

1.  SLANDEB  —  MlTIQATIOW   —  REPUTATION    OF 

Pebson  Dbfaued. 

Proof  of  reputation  in  partial  denial  of 
damages  for  slander  must  be  confined  to  repu- 
tation in  respect  to  the  trait  of  character  in- 
volved in  the  ofEense  charged  in  the  slander. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  §g  161,  316.] 

2.  Saue. 

In  slander  for  charging  plaintiff  with  hav- 
ing whipped  her  mother,  evidence  of  plaintiff's 
reputation  as  to  illtreatment  of  her  mother,  but 
without  pbysicial  abuse,  was  admissible  in 
partial  denial  of  damages. 

[Ed.  Note. — For  cases  in   point,  see  vol.  32, 
Cent   Dig.  Libel  and  Slander,  {{  315-322.] 

3.  Same. 

In  slander  for  charging  plaintiff  with  hav- 
ing whipped  ber  mother,  the  admission  of  evi- 
dence of  the  bad  reputation  of  plaintiff  for 
quarreling  with  and  illtreating  her  mother  at 
the  time  of  the  trial  was  prejudicial  error,' as 
abuse  of  plaintiff,  and  as  inclining  the  jury  to 
l>elieTe  In  the  truth  of  the  slander. 

[Ed.  Note.— For  eases  in  point  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  U  815-322.] 
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4.  Save— EviDsnoB— InsiBUcnoNS. 

Where  in  slander  the  evidence  of  tlie  bad 
reputation  of  plaintiff  prior  to  the  date  of  the 
Blander  and  at  the  time  of  the  trial  was  admitted, 
it  was  the  duty  of  the  court  to  charge  that  oni; 
the  reputation  prior  to  the  slander  could  be  con- 
sidered on  the  question  of  damages. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  |  370.] 

5.  Afpeaj>-Befubai.  to  Instbvct— Habioxbs 
Erbob. 

Where  in  slander  the  jury  found  for  de- 
fendant, the  refusal  to  give  a  correct  char^  as 
to  the  question  of  damages  was  not  prejudicial. 
[Ed.   Note. — For  cases   in   point,   see   vol,  3, 
Cent  Dig.  Appeal  and  Error,  K  422S-1230.] 

6.  Slandkb— Btidekoe— Advissibiutt. 

In  slander,  for  charging  plaintiff  with  hav- 
ing whipped  her  mother,  proof  of  specific  in- 
stances of  verbal  quarrels  between  plaintiff  and 
her  mother  prior  to  the  alleged  slander  was 
inadmissible  on  the  issue  of  whether  plaintiff 
whipped   her  mother  at  the  time  charged. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  U  307,  308.] 

7.  Same  —  Evidence  of  Kkputation  —  Proof 
OF  Specific  Instances— Admissibii-ity. 

The  evidence  was  inadmissible  on  the  issue 
of  plaintiff's  reputation,  for  specific  instances, 
even  of  the  same  acts  as  those  charged  in  the 
slander,  cannot  be  proved  to  establish  that  issue. 
[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  H  315-322.] 

8.  EVIDENCH— HEABSAT- ADMISSIBrLITT. 

Where  in  slander  for  charging  plaintiff  with 
bavinjj  whipped  her  mother  the  witnesses  of 
plaintiff,  including  the  mother,  testified  that 
there  had  been  no  whipping  at  the  time  charged 
in  the  slander,  the  admission  of  evidence  of 
statements  made  by  the  mother  to  witnesses 
relative  to  the  treatment  received  by  her  from 
plaintiff  was  erroneous  because  hearsay. 
6.  Witnesses— Iitpeachment—Pkoof  of  Con- 
tradictory Statements — Materialitt. 

Where  in  slander  the  issues  were  whether 
plaintiff  whipped  her  mother,  as  charged  in  the 
slander,  and  whether  she  had  a  general  repu- 
tation for  such  acts  prior  to  the  slander,  and 
the  mother  testified  that  the  whipping  did  not 
occur  at  the  time  charged,  proof  of  statements 
made  by  the  mother  to  witnesses,  showing  plain- 
tiff's iiltreatment  of  her,  was  not  admissible 
as  impeaching  the  mother,  though  a  proper 
foundation  had  been  laid  for  impeachment 
since  such  statements  were  not  material. 

[Ed.  Note.— For  eases  in  noint,  see  voL  50, 
Cent  Dig.  Witnesses,  8§  1223.  1224.] 

10.  Slander- ExPBESs  Mamok  —  Evidencb— 

Admibsibilitt. 

It  is  error  to  permit  a  defendant  in  an 
action  for  slander  for  charging  plaintiff  with 
having  whipped  her  mother,  to  testify,  for  the 
purpose  of  showing  absence  of  express  malice, 
that  before  the  uttering  of  the  alleged  slander 
the  mother  had  told  him  that  plaintiff  had  mis- 
treated her. 

[Ed.  Note.— For  cases  in  point  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  H  2S4,  317,  323.] 

IL  Same. 

One  who  utters  a  slander  on  his  own  an- 
thority  and  as  of  his  own  knowledge  cannot 
to  defeat  the  inference  of  express  malice,  offer 
the  unsworn  statements  of  others  or  current 
rumors  injurious  to  plaintiff. 
12.  Appeai/— DiscBETiON  of  Loweb  Cotnrr— 
Examination  of  Witnesses. 

The  placing  of  limitations  on  the  cross- 
examination  of  witnesses  is  within  the  discre- 
tion of  the  trial  court,  and  the  appellate  court 
will  not  disturb  the  trial  court's  ruling  unless 
the  discretion  has  been  abused. 


13.  Witnesses— Cboss-Examimatioii. 

Where,  in  slander  for  charging  plaintiff 
with  having  whipped  her  mother,  a  witness  for 
plnintiff,  who  testified  with  respect  to  what  hap- 
pened at  the  time  when  it  was  claimed  by  plain- 
tiff that  certain  of  the  slanderous  words  were 
uttered,  testified  to  a  conversation  with  'certain 
persons,  a  question  on  cross-examination  as 
to  whether  toe  witness  did  not  tell  such  persons 
that  he  knew  nothing  of  the  occurrence  was 
proper  cross-examination,  either  as  contradict- 
ing  the  witness,  or  as  a  basis  for  impeaching  the 
testimony. 

[Ed.  Note.— For  cases  in  point,  see  -vol.  50, 
Cent  Dig.  Witnesses,  SS  035-037,  1228-1232.] 

14.  Evidence— Admission  of  Parts  or  Co:«- 
vebsation— Right  to  Show  Ehtibb  Cok- 
tbrsation. 

Where,  on  a  trial  for  slander  for  charging 
plaintiff  with  having  whipped  her  mother,  a 
witness  for  defendant,  who  overheard  part  of 
the  conversation  between  plaintiff  and  her 
pother  after  the  slander,  testified  that  the  moth- 
er exclaimed  that  the  daughter  was  honnding 
her  to  death,  which  exclamation,  it  was  claim- 
ed, referred  to  coercion  of  the  mother  into  giv- 
ing testimony,  it  was  competent  for  plaintiff  to 
state  other  things  that  were  said  in  that  con- 
versation, as  explanatory  of  the  portion  testi- 
fied to,  and  to  show  that  the  exclamation  of 
the  mother  was  not  in  response  to  an  improi>er 
insistence  that  she  ought  to  go  to  court  and 
testify  in  favor  of  plaintiff. 

15.  Slander— Instructions. 

Where  in  slander  the  complaint  charged 
two  slanders  at  two  different  times,  an  instruc- 
tion that  If  the  jurv  found  that  defendant  did 
not  speak  substantially  the  words  alleged  in 
the  complaint,  defendant  was  entitled  to  a  ver- 
dict, was  erroneous  for  failing  to  inform  the 
jury  that  they  might  find  a  verdict  for  plain- 
tiff on  finding  that  the  speaking  of  any  of  the 
words  sufficient  to  constitute  a  cause  of  action 
was  substantially  proved. 

16.  Same. 

The  complaint  for  slander  alleged  that 
defendant  charged  that  plaintiff,  on  a  specified 
day,  in  the  presence  of  a  person  named  and 
others,  was  whipping  her  mother,  and  that  defend- 
ant and  another  went  to  plaintiff's  residence ; 
that  defendant,  addressing  plaintiff,  said 
"Shame,  shame,  whipping  your  mother.  She 
abuses  her  mother,  and  this  isn't  the  first  time 
either."  Held,  that  the  question  whether  the 
complaint  charged  that  plaintiff  had  whipped  her 
mother  on  previous  occasions  was  for  the  Jury. 
rendering  an  instruction,  that  if  the  jury  found 
that  plaintiff  whipped  her  mother  at  the  time 
charged  in  the  alleged  slander  they  diould  find 
for  the  defendant  erroneous;  as  mere  proof  of 
the  act  of  whipping  at  that  time  was  not  a 
complete  justification,  as  a  matter  of  law. 

17.  Same— Causes  of  Acnon. 

The  complaint  in  slander  alleged  that  de- 
fendant stated  at  a  specified  time,  in  the  pres- 
ence of  a  person  named  and  others,  that  plain- 
tiff was  whipping  her  mother;  that  a  few 
minutes  later,  at  plalntifTs  house,  defendant 
uttered  other  defamatory  words,  and  allegea 
that  "said  false  and  defamatory  words  were 
maliciously  spoken"  In  the  presence  of  persons 
named  and  divers  other  persons  at  divers  times 
and  places.  Beld,  that  the  complaint  did  not 
constitute  a  charge  of  distinct  slanders  at  other 
times  and  places  and  to  other  persons,  though 
Rev.  St  180S,  §  2647,  authorizes  plaintiff  to 
unite  several  causes  of  action  arising  out  of 
injuries  to  character,  and  plaintiff  should  have 
set  np  the  same  as  separate  causes  of  action. 
[Bid.  Note.— For  cases  in  point  see  vol.  32, 
Cent  Dig.  Idbel  and  Slander,  §|  184,  200.] 

18.  Same  —  Charging  One  With  Cbime  — 
Words  Actionable  Per  Se. 

I  A  false  charge  that  a  daughter  has  whipped 
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her  mother  !•  actionable  per  ae  becauae  it  cliargea 
a  crime  punishable  by  imprisonment  in  tlie 
county  jail,  by  force  of  Rev.  St.  1898,  t  4388. 
[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  S§  19,  20,  31.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty ;   E.  Ray  Stevens,  Judge. 

Action  by  Bertba  Earley  against  L.  A. 
Winn.  From  a  Judgment  for  defendant, 
pIalntI£F  appeals.    Reversed. 

Action  of  slander,  for  that  the  defendant 
spoke  of  and  concerning  the  plaintiff,  on  Oc- 
tober 25tb,  in  the  presence  of  one  James  Lake 
and  divers  other  persons,  the  following: 
"We  want  you  to  come  with  us  to  Woods.' 
Something  Is  wrong.  Bertha  (meaning  this 
plaintiff)  is  whipping  her  mother."  Where- 
upon the  person  addressed,  the  city  marshal, 
with  the  defendant,  repaired  to  the  plaintUTs 
residence,  where  defendant  said,  "Shame, 
shame.  Bertha  Wood  (meaning  this  plaintiff), 
whipping  your  mother.  She  abuses  her 
mother,  and  this  isn't  the  first  time  either. 
Why  don't  she  come  down  and  vindicate  her- 
self." The  complaint  also  alleged  that  the 
said  false  and  defamatory  words  were  ma- 
liciously spoken  In  the  presence  of  several 
persons  named  and  divers  other  persons  at 
divers  other  times  and  places.  The  answer 
denies  the  utterance  of  the  libel,  and  justifies 
that  at  the  time  referred  to  plaintiff  was  in 
fact  engaged  in  the  act  of  whipping  her 
mother,  and  tliat  any  statements  of  his  were 
made  only  to  persons  then  present  who  had 
knowledge  of  the  fact  The  answer  further 
alleges  that  plaintifTs  mother  had  prior  there- 
to stated  to  the  defendant  that  she  was  In 
danger  of  injury  at  the  hands  of  her  daugh- 
ter, the  plaintiff,  and  had  requested  him  to 
come  to  her  aid  In  case  he  should  hear  any 
disturbance  at  the  bouse.  A  general  verdict 
for  the  defendant  was  rendered  upon  trial, 
from  Judgment  on  which  plaintiff  brings'  this 
appeal. 

Daniel  H.  Grady,  for  appellant  A.  F: 
Kellogg  (Olln  .&  Butler,  of  counsel),  for  re- 
spondent 

DODGE,  J.  (after  stating  the  facts).  The 
exceptions  reserved  and  the  assignments  of 
error  predicated  thereon  are  very  niunerous, 
and  many  of  them  wiil  be  found  unnecessary 
of  consideration.  An  attempt  will  be  made, 
as  far  as  possible,  to  summarize  those  which 
present  questions  relevant  to  the  Integrity  of 
the  judgment  or  likely  to  arise  upon  another 
trial. 

1.  Several  assignments  of  error  rest  upon 
admission  of  evidence  of  a  general  reputation 
of  the  plaintiff  for  quarreling  with  and  ill- 
treating  her  mother  before  the  utterance  of 
the  Blander,  of  which  the  only  actionable  words 
cliarged  the  offense  of  "whipping"  her.  /  The 
law  is  well  settled  elsewhere  and  in  Wiscon- 
sin that  in  any  attempt  to  prove  reputation, 
other  than  general  reputation,  in  mitigation, 
or,  to  speak  more  accurately,  in  partial  de- 


nial, of  damages,  the  proof  must  be  confined 
to  reputation  in  respect  to  the  fault  or  trait 
of  character  involved  in  the  offense  charged. 
B.  V.  I.,  22  Wis.  372,  94  Am.  Dec.  604;  Wil- 
son v.  Noonan,  27  Wis.  598;  Wilson  v.  Young, 
31  Wis.  674,  578;  Kimball  v.  Fernandez,  41 
Wis.  329 ;  18  Am.  &  B.  Bncy.  of  Law,  1100. 
Thus,  under  charge  of  fornication,  reputa- 
tion for  general  unchastity,  and,  under  charge 
of  accepting  money  to  influence  action  as  a 
state  senator,  bad  reputation  for  official  hon- 
esty and  integrity,  were  held  admissible. 
The  Wisconsin  cases  declare  that  the  reputa- 
tion must  relate  to  the  very  fault  or  offense 
charged  in  the.libel  or  slander,  although  text- 
writers  use  the  expression  "trait  of  charac- 
ter involved"  It  is  plain  from  the  testi- 
mony of  several  witnesses  that  they  knew  of 
no  reputation  for  pliyslcal  abuse,  such  as 
whipping,  but  had  heard  that  the  mothei 
complained  that  plaintiff  was  no  daughter  to 
her;  that  she  (the  mother)  was  nothing  in 
the  house.  Doubtless  the  same  attribute  of 
character  involved  in  any  llltreatment  is  also 
involved  in  an  assault  or  whipping,  but  it 
may  well  be  argued  that  other  traits,  differ- 
ing not  only  in  degree  or  Intensity  but  In 
kind,  are  to  be  found  In  the  latter.  Illustra- 
tions from  the  authorities,  however,  seem  to 
bring  the  objected  evidence  within  the  rule. 
Thus,  under  charge  of  perjury,  a  generally 
bad  reputation  for  truth  and  veracity  has 
been  sustained  (Moyer  ▼.  Moyer,  49  Pa.  210) ; 
also,  under  charge  of  adultery,  general  reputa- 
tion for  licentiousness  and  unchastity,  though 
fornication,  not  criminal  (Brldgman  v.  Hop- 
kins, 34  Vt  532);  under  charge  of  larceny, 
general  reputation  for  want  of  honesty  and 
Integrity  (Warner  v.  Lockerby,  31  Minn.  421, 
18  N.  W.  145,  821) ;  charge  of  embezzlement 
by  Jockey  of  horses'  winnings  Justified  general 
reputation  for  want  of  integrity  in  account- 
ing to  employers  for  the  earnings  jot  their 
horses  (Ptoley  v.  Widner,  112  Mich.  230,  70 
N.  W.  433).  Illustrations  of  reputation  ex- 
cluded as  not  presenting  the  same  traits  of 
character  a're  Cole  v.  Perry,  8  Cow.  (N.  Y.) 
214;  Dlllard  v.  Collins,  25  Grat  (Va.)  343. 
We  conclude,  with  some  hesitatl<m,  that  no  er- 
ror was  committed  In  admitting  against  plain- 
tiff the  evidence  of  a  general  reputation  for 
quarreling  with  and  iUtreating  her  mother. 

2.  The  evidence  of  reputation  was  not  con- 
fined  to  a  period  prior  to  the  date  of  the  al- 
leged slander,  but  In  large  part,  was  in  re- 
sponse to  questions  which  apparently  related 
to  the  time  of  trial.  Later  some  of  the  wit- 
nesses were  recalled,  and  testified  again  to 
the  existence  of  bad  reputation  prior  to  the 
date  of  the  slander,  but  this  left  standing  the 
testimony  of  ntmierous  witnesses  that  at  the 
time  of  the  trial  the  plaintiff's  reputation 
was  bad  for  quarreling  with  and  IUtreating 
her  mother.  Of  course  such  testimony  was 
wholly  Inadmissible,  and  probably  highly  pre- 
judicial as  vilification  and  abuse  of  the  plain- 
tiff, and  perhaps,  also,  inclining  the  jurors' 
minds  to  belief  In  the  truth  of  the  alleged 
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slander.  There  Is  some  qnestton  whether  the 
objections  were  such  as  to  call  the  attention 
of  the  court  to  the  vice  now  criticised  by  the 
appellant  We  shall  content  ourselves  with 
the  above  expression  of  views  as  to  the  pro- 
priety ot  such  evidence,  and  presume  the 
question  win  not  present  itself  again.  In  the 
same  connection  an  instruction  was  requested 
and  refused  that  only  the  reputation  prior  to 
the  slander  could  be  considered  upon  the 
question  of  damages.  This,  or  some  equiva- 
lent for  it,  should  certainly  have  been  given, 
but  no  reversal  can  be  predicated  upon  this 
refusal,  since  the  jury  found  no  cause  of  ac- 
tion to  exist;  hence,  no  failure  to  instruct 
them  as  to  the  measure  of  damages  could  be 
prejudicial. 

3.  Error  is  assigned  upon  admission  ot 
proof  of  specific  instances  of  verbal  quarrels 
between  the  plaintiff  and  her  mother.  On  one 
occasion,  about  six  hours  before  the  time 
of  the  alleged  whipping  set  up  in  the  answer; 
on  another,  by  the  testimony  of  a  witness  to 
the  entire  period  from  the  preceding  noon  un- 
til the  time  of  such  supposed  whipping  at  mid- 
night; and  again  the  testimony  of  the  moth- 
er herself,  generally  to  the  effect  that  there 
had  been  a  good  deal  of  trouble  In  the  fami- 
ly within  the  last  three  years,  and  that  people 
had  overheard  quarrels  and  disturbances  fre- 
quently, and  that  plaintiff  had  been,  when  in 
anger,  loud  and  quarrelsome.  This  evidence 
bad  no  bearing  whatever  on  the  question 
whether  plaintiff  did  in  fact  whip  her  mother 
at  the  specific  time  alleged,  except,  possibly, 
some  of  the  testimony  of  Woolston,  confined 
to  the  time  of  the  alleged  assault  The  fact 
that  high  words  and  jangling  were  heard 
twelve  hours  before  or  six  hours  before  cer- 
tainly could  not  have  tendency  to  prove  the 
fact  of  physical  assault  at  the  time  in  ques- 
tion. The  only  other  issue  presented  by  the 
defense  was  that  of  the  plaintiff's  reputation, 
and  no  rule  Is  better  settled  than  that  speci- 
fic instances,  even  of  the  same  acts  as  those 
charged  In  the  slander,  cannot  be  proved  to 
establish  that  issue.  Muetze  v.  Tuteur,  77 
Wis.  236,  46  N.  W.  123,  9  L.  R.  A.  86.  20  Am. 
St  Rep.  115;  Uaboney  ▼.  Belford,  132  Mass. 
393.  We  can  conceive  no  justification  for  the 
admission  of  this  evidence,  and  its  prejudi- 
cial effect,  in  tending  generally  to  vilify  and 
discredit  plaintiff  before  the  jury,  is  so  entire- 
ly obvious  that  we  cannot  doubt  that  in  Its 
admission  prejudicial  error  was  committed, 
for  which  the  judgment  must  be  reversed. 

4.  Error  is  assigned  upon  the  admission 
of  hearsay  evidence,  specially  the  testimony 
of  others  as  to  statements  made  to  them  by 
Mrs.  Wood,  the  plaintUTs  mother.  Illustra- 
tions are:  The  testimony  of  the  defendant 
that  she  said  to  him,  "My  life  is  not  safe 
down  there,  the  way  I  am  treated."  And 
again,  that,  after  the  slander  she  said  to  him, 
on  one  occasion,  that  she  was  not  allowed  to 
eat  at  the  table  with  them;  that  she  was 
treated  like  a  dog.  and  that  Bertha  bad  talien 
up  the  very  treatment  of  her  that  her  father 


bad  been  using  for  years.  Also  testimony  ot 
Mr.  and  Mrs.  Lake  that  after  the  slander 
Mrs.  Wood  said  to  them  that  she  could  hardly 
live  with  Bertha  (plaintiff)  and  the  rest  of 
them,  and  that  she  also  referred  to  the  night  in 
question  as  "that  night  after  I  got  the  pound- 
ing." "Got  that  awful  pounding,  she  said." 
It  is  difficult  to  conceive  of  any  more  improp- 
er or  prejudicial  testimony  than  this.  The 
plaintiff's  witnesses.  Including  Mrs.  Wood, 
had  all  testified  that  there  was  no  whipping, 
striking,  or  assault  on  the  night  in  question, 
and  the  last  quotation  from  Mrs.  Wood  tend- 
ed directly  to.  establish  defendant's  justifica- 
tion that  there  was,  by  conveying  to  the  jury 
the  idea  that  she  had  stated  that  there  was 
pounding  that  night  Being  hearsay,  it  was 
excluded  by  the  most  elementary  rules  of  evi- 
dence. O'Tooie  V.  State.  106  Wis.  18,  80  N. 
W.  915;  Koepke  v.  City  of  Milwaukee,  112 
Wis.  475,  88  N.  W.  238.  Apparently  this  tes- 
timony was  offered  as  Impeaching  Mrs.  Wood, 
but  it  sufilces  to  say  tliat  the  reference  to 
receiving  a  pounding  on  the  night  In  question 
was  admitted  without  laying  any  foundation 
by  asking. Mrs.  Wood  whether  she  Iiad  made 
the  statement  or  not  As  to  the  other  three 
statements,  some  attempt  at  foundation  was 
made,  but  one  of  the  elementary  qualifica- 
tions of  the  right  to  prove  statements  made 
by  a  witness  contradictory  to  her  cross-exam- 
ination is  that  such  statements  must  be  ma- 
terial to  the  controversy.  Barton  v.  Bruley, 
119  Wis.  32?,  327,  96  N.  W.  815.  The  issues, 
as  already  stated,  were  whether  the  plaintiff 
did  whip  her  mother  on  the  night  of  October 
25th,  and  whether  she  had  a  general  reputa- 
tion in  the  community  for  such  acts  prior  to 
the  Blander.  It  is,  of  course,  obvious  that 
none  of  Mrs.  Wood's  statements  above  quoted, 
except  the  last,  could  be  in  any  wise  material 
to  either  of  those  Issues.  This  assignment  of 
error  must  therefore  be  sustained,  and,  since 
the  prejudice  to  the  plaintiff  is  very  obvious, 
is  ground  of  reversal. 

5.  A  question  is  presented  which,  though 
not  argued,  is  perhaps  important  upon  anoth- 
er trial,  as  to  the  admissibility  of  the  first 
of  these  statements  as  bearing  on  the  defend- 
ant's express  malice.  He  testified,  over  ob- 
jection at  all  points,  that  some  time  before 
the  25th  of  October  Mrs.  Wood,  plalntifTs 
mother,  had  said  to  him,  "If  you  hear  any 
noise  or  rumpus  down  there,  I  wish  you 
would  investigate;  my  life  Isn't  safe  down 
there,  the  way  I  am  treated";  also  that  he 
went  to  the  plaintiff's  house  on  account  of 
that  request  on  the  evening  of  the  25th  be-' 
cause  one  James  Lake  reported  some  trouble 
that  he  (Lake)  thought  was  in  progress.  The 
answer  sets  forth  that  prior  to  the  alleged 
whipping  Mrs.  Wood  had  given  some  such 
information  to  the  defendant,  and  that  the 
only  reason  of  his  going  to  the  house  was  to 
aid  Mrs.  Wood,  and  that  he  said  nothing  to 
anybody  about  such  whipping,  or  what  he  h»d 
seen,  except  pursuant  to  rendering  aid  to  Mrs. 
Wood.    The  answer  elsewhere  denied,  as  did 
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tbe  witness  on  the  stand,  that  he  had  ever 
told  any  one  that  plaintiff  whipped,  or  that 
she  was  whipping,  her  mother.  While  It 
must  be  conceded  that  this  Is  a  very  hiade- 
quate  pleading  of  preTlous  circumstances 
tending  to  show  absence  of  express  malice 
In  the  defendant  by  inducing  him  to  believe 
that  plaintiff  did  whip  her  mother  on  the 
night  of  the  25th  of  October,  or  indeed  at  any 
other  time,  we  have  been  led  to  examine  the 
qnestion  whether,  if  sufficiently  pleaded,  such 
a.  statement  would  be  admissible.  Tbe  weight 
of  authority,  with  some  confusion,  is  in  favor 
of  the  proposition  that  the  defendant  may 
give  In  evidence,  to  show  his  belief  in  the 
truth  of  tbe  statements  made  by  him,  and 
tbns  In  some  degree  to  refute  the  inference 
of  express  malice,  such  facts  and  circumstan- 
ces, as  were  within  his  Ijuow ledge  tending 
to  arouse  such  belief.  In  Immediate  connec- 
tion with  this  doctrine  are  a  multitude  of 
rather  Ill-considered  cases  upon  the  question 
bow  far  he  can  prove  mmors,  reports,  or 
statements  which  have  come  to  his  know- 
ledge, and  which,  of  course,  would  ordinar- 
ily be  excluded  as  mere  hearsay.  Snch  re- 
ports and  rumors  have  been  offered  and  dis- 
cussed as  affecting  two  issues  usually  pres- 
ent In  cases  of  slander  and  libeUr  First, 
as  bearing  npon  the  pre-existing  general 
reputation  of  tbe  plaintiff,  and  thus  tend- 
ing, not  to  mitigate  damages,  but  to  dis- 
prove, in  some  degree,  the  amount  of  dam- 
ages actually  suffered;  and,  secondly,  to  show 
reason  for  a  belief  by  the  defendant  in  the 
facts  which  he  states,  and  thus  acquit  him 
of  uttering  intentional  falsehood.  Of  course, 
a  statement  such  as  this  from  Mrs.  Wood 
could  have  no  bearing  upon  plaintiff's  gener- 
al reputation.  But  If  she  had  stated  cate- 
gorically to  defendant  that  plaintiff  had 
whipped  her,  could  defendant  offer  It  In  dis- 
proof of  his  malice  In  stating,  as  of  his  own 
knowledge,  such  fact?  For  such  a  proposi- 
tion we  have  succeeded  in  finding  no  direct 
authority,  except  the  declaration'  above  men- 
tioned, that  defendant  may  prove  facts  and 
drcumstances,  though  in  some  cases,  appar- 
ently, the  distinction  between  facts  of  a  wit- 
ness' own  knowledge  and  reports  and  hearsay 
Is  not  noticed.  Other  cases  have  held  that 
where  the  slander  or  libel  on  Its  face  stated 
something  as  said  by  others,  or  declared  by 
common  rumor,  the  defendant  might  prove, 
not  the  defamatory  fact,  but  the  report  of  It, 
since  that  was  the  matter  which  he  had  as- 
serted, not  as  defense,  but  as  tending  to  re- 
fute his  express  malice.  Kennedy  v.  Gregory, 
1  Bin.  (Pa.)  90;  Orth  v.  Featherly,  87  Mich. 
320,  49  N.  W.  640;  Fowler  v.  Fowler,  113 
Mich.  575.  71  N.  W.  1084;  Lewis  v.  Humph- 
ries, 64  Mo.  App.  466;  Eviston  v.  Cramer,  54 
Wis.  220,  11  N.  W.  556.  That  distinction 
has  been  applied  most  commonly  to  news- 
paper publications,  made  upon  the  faith  of 
either  Investigation  or  information,  or  of 
other  similar  publications.  Generally,  how- 
ever, it  is  said  It  is  no  defense  that  the  speak- 


er did  not  originate  tbe  scandal,  but  heard 
it  from  another,  even  though  it  was  a  mere 
current  rumor,  and  he  in  good  faith  believed 
it  to  be  true.  Newell,  Siand.  &  L.  (2d  Ed.) 
p.  350.  The  inadmissibility  of  rumors  or  re- 
ports to  establish  plaintUTs  belief  In  the 
truth  of  his  statement  has  been  declared  In 
many  cases.  Thompson  v.  Bowers,  1  Doug. 
(Mich.)  321;  Bodwell  v.  Swan  (Mass.)  3  Pick. 
376,  378;  Wolcott  v.  Hall,  6  Mass.  514,  4  Am. 
Dec.  173;  Peterson  v.  Morgan,  116  Mass.  350; 
Treat  v.  Browning,  4  Conn.  408,  10  Am.  Dec. 
156;  Matson  v.  Buck,  5  Cow.  (N.  Y.)  499; 
Inman  v.  Foster,  8  Wend.  (N.  T.)  602;  Hlasa- 
tel  V.  Hoffman,  204  111.  532,  68  N.  E,  400; 
Sickra  v.  Small,  87  Me.  493,  33  Atl.  9,  47  Am. 
St  Rep.  344.  The  subject  first  received  con- 
sideration in  Wisconsin  in  Hasklns  v.  Lums- 
den,  10  Wis.  359,  where  it  was  held  in  an  ac- 
tion of  libel  ttiat  the  defendant  could  not 
prove  rumors  or  reports  or  information  deriv- 
ed from  credible  sources.  The  court  first 
pointed  out  the  inapplicability  of  such  hear- 
say under  the  rule  admitting  proof  of  facts 
and  circumstances  naturally  Inducing  a  belief 
In  the  truth.  Many  authorities  were  there 
considered,  and  it  was  pointed  out  that  some 
of  them  supported  only  the  admissibility  of 
such  general  rumors  and  reports  as  far  as 
relevant  to  plalntifTs  reputation;  others  au- 
thorized proof  of  acts  of  the  plaintiff  himself 
within  the  knowledge  of  the  defendant,  and  a 
distinction  was  also  drawn  between  cases 
where  the  defendant  had  asserted  the  deroga- 
tory fact  as  of  his  own  knowledge,  instead 
of  making  it  expressly  and  declaredly  upon 
the  authority  of  another's  statement  It  was 
said  that  none  of  the  authorities  went  to 
the  extent  of  admitting  such  evidence  as 
was  there  offered  which  was  not  within 
either  of  these  three  reasons,  and  it  was  held 
Inadmissible.  Thus  it  seems  that.  In  a  some- 
what controverted  field  of  authority,  this 
court  at  an  early  day  adopted  the  view,  then 
as  now  well  sustained  by  the  weight  of  au- 
thority, tliat  mere  hearsay  by  the  way  of  ru- 
mor, report,  or  information  could  not  be  prov- 
ed to  establish  defendant's  belief  in  the  truth 
of  a  nonprlvlleged  statement  made  by  him 
as  of  his  own  knowledge.  Such  conclusion 
has  never  been  departed  from,  and  the  case 
of  Hasklns  v.  Lumsden  has  often  been  cited 
as  authority,  although  not  very  exactly  upon 
this  point,  and  In  both  Eviston  v.  Cramer,  54 
Wis.  220, 11  N.  W.  556,  and  Delaney  v.  Kaetei, 
81  Wis.  353,  51  N.  W.  559,  It  is  referred  to 
as  authority  for  the  distinction  between  a 
statement  by  defendant  as  of  his  own  knowl- 
edge and  a  statement  of  what  has  been  char- 
ged by  others  or  by  common  rumor. 

Nothing  is  more  elementary  in  the  law  than 
that  information  prejudicial  to  either  party 
shall  be  given  to  the  Jury  only  by  the  sworn 
testimony  of  him  who  knows,  and  it  is  matter 
of  common  knowledge  tha^  however  inad- 
missible any  evidence  or  a  piece  of  hearsay 
testimony  may  be,  and  however  carefully  a 
court   may   endeavor   to   Instruct  the  jury 
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against  giving  it  any  weight,  as  tending  to 
prove  the  fact  alleged  In  the  hearsay,  such 
evidence  unayoldably  does  have  weight ;  and 
if  the  statement  made  is  prejudicial  to  a 
party,  It  may  often  tnm  the  scale  against  him 
In  the  verdict  It  Is,  therefore,  the  policy  of 
the  law  to  exclude  such  hearsay,  except  where 
It  is  unavoidably  admitted  to  prove  some 
other  fact  Courts  may  well  hesitate  between 
the  interest  of  a  defendant  to  let  a  jury  know 
that  somebody  else  had  told  him  the  fact 
which  he  had  published  against  the  plaintiff, 
In  order  to  show  his  good  faith  In  repeating 
the  charge,  and  the  great  detriment  to  the 
plalntlfC  from  having  such  unsworn  state- 
ments placed  before  the  jury;  for  If  that 
were  to  be,  it  might  often  subject  an  entirely 
innocent  plaintiff  to  having  the  loosest  and 
most  Irresponsible  calumnies  published  to 
the  world  against  him,  and  the  jury  preju- 
diced unfavorably.  In  Bodweli  v.  Swan, 
supra,  It  is  said:  "These  very  stories  may 
have  originated  in  slander,  and  character 
could  not  be  protected  If  the  third  or  fourth 
circulator  should  be  able  to  defend  himself 
or  reduce  the  damages,  because  he  only  gave 
more  publicity  and  added  the  weight  of  his 
character  to  calumny  which  had  been  origi- 
nated by  others."  Again,  in  Wolcott  v.  Hall, 
supra,  page  518  of  6  Mass.  (4  Am.  Dec.  173), 
by  Parsons,  C.  X:  "The  evidence  of  such  re- 
ports would  therefore  be  extremely  oppressive 
to  the  plaiutifiF,  and  would  encourage  slan- 
der in  the  country  by  leading  people  to  sup- 
pose that  they  were  excusable  in  relating 
scandal  if  they  were  not  the  authors  of  It 
•  •  •  And  if  such  reports  could  be  givai. 
In  evidence,  the  subject  of  them,  however  in- 
nocent, instead  of  seeking  redress  from  the 
laws,  had  better  sink  privately  under  the 
weight  of  unmerited  calumny,  lest  by  attempt- 
ing his  Justification  be  should  give  notoriety 
to  slanders  which  had  before  been  circulated 
only  in  whispers."  In  Inman  v.  Foster,  su- 
pra (page  6),  Savage,  O.  J.,  urges:  "Al- 
though such  evidence  may  tend  to  diminish 
the  malice,  yet  it  does  not  disprove  It,  and  the 
effect  it  is  calculated  to  produce  on  the  plain- 
tiff is  to  render  his  character  suspicious.  Its 
tendency  is,  if  not  to  prove  the  truth,  yet  to 
create  suspicions  of  the  plalntilTs  guilt,  when 
the  defendant  dare  not  attempt  to  prove  It, 
and  therefore  such  testimony  Is  inadmissible." 
In  Treat  v.  Browning,  supra  (page  417),  Hos- 
mer,  C.  J.,  In  commenting  on  the  injuries  to 
the  plaintiff,  said:  "It  Is  by  far  more  just 
that  the  defendant,  Catharine,  who  made  an 
unquallfled  charge  on  the  plaintiff,  by  a  direct 
affirmation,  and  on  her  own  personal  credit, 
thus  virtually  assuming  the  responsibility  of 
it,  should,  as  was  very  expressively  said  by 
Chief  Justice  Gibbs,  'be  answerable  for  the 
full  measure  of  her  slander.'  "  These  reasons, 
and  others  like  them,  appeal  to  us  with  great 
force,  and  persuade  us  that  we  should  adhere 
to  the  view  adopted  by  this  court  in  Hasklns 
V.  Lumsden,  supra,  in  holding  that  one  who 
utters  a  slander  upon  his  own  authority  and 


as  of  his  own  knowledge  cannot,  in  order  to 
minimize  or  defeat  the  inference  of  express 
malice,  offer  the  unsworn  statements  of  others 
or  current  rumors  injurious  to  the  plaintiff. 
As  a  result  we  must  hold  that  the  statement 
of  Mrs.  Wood  to  the  defendant  should  not 
have  been  admitted  In  evidence. 

6.  Error  Is  assigned  upon  denial  of  privi- 
lege of  cross-examination  of  certain  of  de- 
fendant's witnesses.  We  are  Impressed  by 
the  contrast  between  the  restrictions  whlcli 
were  imposed  ui)on  the  plaintiff  in  this  field 
and  the  wide  liberality  accorded  the  defend- 
ant in  cross-examining  the  plaintiff's  wit- 
nesses. The  subject  is,  however,  peculiarly 
within  the  discretion  of  the  trial  court,  and  it 
Is  seldom  that  the  appellate  court  can  be  con- 
vinced that  discretion  is  so  abused  as  to  fur- 
nish ground  of  reversal. 

Plaintiff's  witness,  Woolston,  who  gave  tes- 
timony to  the  occasion  on  the  night  of  Oc- 
tober 25th,  when  it  was  claimed  by  the  plain- 
tiff that  certain  of  the  slanders  were  uttered, 
and  by  the  defendant  that  an  assault  and 
whipping  took  place,  was  asked  the  question 
whether  he  did  not  tell  certain  persons  that 
he  knew  nothing  of  the  occurrence.  Objec- 
tion was  sustained.  It  appears  from  the  bllt 
of  exceptions  that  just  before  the  same  wit- 
ness had  been  testifying  to  a  conversation 
with  certain  persons,  and  apparently  this 
question  referred  to  the  same  one.  If  that 
were  the  fair  understanding  of  It,  so  that  the 
occasion  was  fully  Identified  to  the  witness, 
this  question  was  entirely  legitimate,  either 
as  contradicting  the  witness,  or  as  basis  for 
impeaching  testimony.  There  may  be  some 
doubt  however,  as  to  whether  the  occasion 
was  so  clearly  defined,  although  the  objection 
was  not  made  on  that  ground.  We  think, 
also,  that  the  restrictions  placed  upon  cross- 
examination  of  the  defendant's  witness  Rob- 
inson, in  an  attempt  to  show  his  partiality 
and  willingness  to  aid  the  plaintiff  and  not 
the  defendant,  and  in  preventing  him  from 
identifying  a  certain  newspaper  publication, 
apparently  as  preliminary  to  some  showing 
that  be  was  responsible  for  the  information 
there  published,  were  at  least  an  extreme  ex- 
ercise of  the  court's  discretion  in  that  field; 
but  we  are  not  prepared  to  say  that  such  dis- 
cretion was  so  overstepped  that  we  should 
find  ground  of  reversal. 

7.  Defendant  having  been  allowed  to  give 
testimony  of  a  witness  who  overheard  part  of 
a  conversation  between  the  plaintiff  and  her 
mother  after  the  slander,  in  which  the  moth- 
er exclaimed  you  are  "hounding  me  to  death," 
which  was  claimed  to  refer  to  some  coercion 
of  her  Into  giving  testimony,  the  plaintiff  was 
recalled,  and  asked  to  state  other  things  that 
were  said  in  that  conversation  as  explanatory 
of  the  portion  al>ove  mentioned,  which  she 
did,  but  which,  upon  objection  by  defendant 
was  stricken  out  The  testimony  so  stricken 
out  tended  directly  to  explain  the  mother's 
exclamation,  and  to  show  that  It  was  In  re- 
sponse to  a  not  Improper  Insistence  that  the 
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motber  ongbt  to  go  to  court  and  testify  as  to 
what  took 'place  on  the  occasion  of  the  alleged 
whipping.  It  Is  a  rule  of  evidence  fully  es- 
tablished, and  resting  In  reason,  that  trben 
one  party  gives  In  evidence  a  portion  of  a 
conversation  material  to  the  controversy,  the 
other  party  may  give  the  whole  thereof,  at 
least  so  far  as  It  has  any  relation  to  the  por- 
tion already  offered.  Smith  t.  H.  E.  Ry.  & 
L.  Co.  (Wis.)  106  N.  W.  829.  This  exclusion 
of  the  plaintiff  from  explaining  the  conversa- 
tion might  well  have  prejudiced  her  before 
the  jury,  and  we  must  hold  was  error. 

8.  Error  is  assigned  upon  an  instruction  to 
the  Jury:  "If  you  find  that  the  defendant  did 
not  speak  substantially  the  words  alleged  In 
the  complaint,  then  the  defendant  Is  entitled 
to  a  verdict  at  your  hands."  This  Is  com- 
plained of  because  It  did  not  Inform  the  Jury 
that  they  might  find  a  verdict  for  the  plain- 
tiff If  they  found  any  of  the  words  sufficient 
to  constitute  a  cause  of  action  substantially 
proved.  Doubtless  such  is  the  law.  Kloths 
V.  Hess,  126  Wis.  591.  106  N.  W.  251.  In  the 
complaint  before  us  at  least  two  slanders  are 
charged.  One,  the  assertion  that  plaintiff 
was  whipping  her  mother,  made  by  the  de- 
fendant to  the  village  marshal,  and,  a  few 
minutes  later,  his  exclamation  In  the  presence 
of  several  people  at  the  bouse  of  the  plaintiff, 
"Shame,  shame.  Bertha  Wood,  whipping  your 
motber.  She  abuses  her  mother,  and  It  Isn't 
the  first  time  either."  Of  course.  If  the  jury 
found  either  of  these  utterances  to  be  proved, 
the^  could  not  find  a  verdict  for  the  defend- 
ant In  absence  of  Justification.  Hence  the  In- 
struction is  open  to  the  criticism  now  urged. 
However,  as  that  criticism  Is  based  upon  mere 
absence  of  amplification  of  the  Idea  conveyed, 
doubtless  the  plaintiff's  counsel  should  have 
challenged  the  court's  attention,  and  request- 
ed such  amplification  or  modification  as 
would  convey  the  correct  idea  to  the  Jury. 
We  shall  not  decide  whether,  In  the  absence 
of  such  request,  this  Instruction  was  so  clear- 
ly error  as  to  necessltete  a  reversal  upon  that 
ground. 

The  court  instructed  the  Jury  that  if  they 
found  that  the  plaintiff  did  whip  her  mother 
on  the  occasion  mentioned  on  October  25, 
1902,  they  should  find  for  the  defendant 
The  justification  In  the  answer  extended  on- 
ly to  this  single  occasion.  The  words  alleged 
to  have  been  uttered  at  the  plalntitTs  house, 
and  of  which  some  proof  was  offered,  were, 
"Shame,  shame,  Bertha  Wood,  whipping 
your  mother.  She  abuses  her  mother,  and 
this  Is  not  the  first  time  either.  Why  doesn't 
she  come  down  and  vindicate  herself."  It 
is  claimed  by  the  plaintiff  that  the  words 
"she  abuses  her  mother,  and  this  isn't  the 
first  time  either,"  are  capable  of  being  un- 
derstood by  the  hearers  as  charging  that  at 
other  times  she  had  been  guilty  of  such  whip- 
pings; hence,  that  mere  proof  of  an  act  of 
whipping  on  October  25th  was  not  complete 
justification,  and  would  not,  as  matter  of  law. 


entitle  defendant  to  a,  verdict  The  rule  Is, 
of  course,  well  settled  that  the  meaning  of 
words  alleged  as  slander  is  for  the  Jury.  The 
court  can,  at  most  decide  whether  or  not 
they  are  capable  of  a  slanderous  meaning. 
Schlld  V.  Legler,  82  Wis.  73,  75,  51  N.  W. 
1099;  Robertson  v.  Edelsteln,  101  Wis.  440, 
443,  80  N.  W.  T24;  Dabold  v.  Chronicle  Pub. 
Co.,  107  Wis.  357,  362,  83  N.  W.  639;  Sco- 
fieid  V.  Milwaukee  Free  Press  Co.,  126  Wis. 
81,  87,  105  N.  W.  227,  2  L.  R.  A.  (N.  S.)  691. 
We  are  persuaded  that  the  words  "this  isn't 
the  first  time  either,"  being  Immediately  con- 
nected with  the  assertion  that  the  plaintiff 
liad  just  been  whipping  her  mother,  are  at 
least  capable  of  being  understood  as  assert- 
ing that  there  had  been  other  like  abuse  on 
previous  occasions,  and,  if  so  capable,  the 
question  should  have  been  left  to  the  jury 
whether  they  had  that  meaning  to  those  who 
beard  It 

9.  It  is  assigned  as  error  that  the  court 
In  effect  ruled  that  the  complaint  was  not 
broad  enough  to  admit  proof  of  a  similar 
statement  made  by  defendant  on  another  oc- 
casion to  one  Stephens.  It  is  not  very  clear 
whether  the  court  made  a  ruling  on  the  sub- 
ject or  not;  but  as  the  construction  of  the 
complaint  may  be  important  upon  another 
trial,  we  should  perhaps  express  ourselves 
thereon.  The  complaint  as  already  stated, 
alleged  certain  declarations  to  the  city  mar- 
shal and  others,  and  a  few  minutes  later,  at 
the  plaintiff's  house,  certain  other  defama- 
tory words,  and  then  proceeds  to  allege  "that 
said  false  and  defamatory  words  were  mal- 
iciously spoken  in  the  presence  of  James 
Lake,  E.  C.  Earley,  Alexander  Wood,  Finn 
Robinson,  and  divers  other  persons  at  divers 
times  and  places."  It  is  claimed  that  this 
constitutes  a  charge  of  distinct  slanders  at 
other  times  and  places  and  to  other  persons. 
We  think  the  complaint  Is  open  to  no  such 
construction.  Each  occasion  constitutes  a 
separate  cause  of  action.  Townsh.  Sland.  & 
L.  (4th  Ed.)  a  113,  327.  If  the  defendant 
did  at  any  other  time  and  place  make  the 
same  charge  in  the  presence  of  one  Stephens, 
as  claimed,  it  was  a  separate  and  Independ- 
ent slander,  and  the  subject  of  another  suit 
or  of  a  separate  count  In  this  complaint  If 
it  was  Intended  to  set  out  such  cause  of  ac- 
tion, it  should  have  been  as  a  separate  one. 
SecUon  2647,  Rev.  St  1898;  Luther  v.  The 
C.  J.  Luther  Co.,  118  Wis.  112,  120,  94  N.  W. 
69,  99  Am.  St  Rep.  977.  In  absence  of  such 
pleading,  no  inference  of  such  Intent  Is  in- 
ferable, for  the  allegation  of  such  repetitions, 
not  so  separately  steted,  and  In  connection 
with  the  single  charge,  was  proper  enough 
In  a  complaint  attempting  to  set  up  one  cause 
of  action,  for  such  repetitions  were  proper 
of  allegation  and  proof  as  bearing  upon  the 
question  of  malice.  Bom  v.  Rosenow,  84 
Wis.  020,  54  N.  W.  1089;  Hacker  v.  Helney, 
111  Wis.  313,  316,  87  N.  W.  249.  It  seems  to 
us  clear  that  if  plaintiff  desired  to  offer  proof 
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of  such  publication  as  an  Independent  slander, 
be  should  bave  so  notified  tbe  defendant  by 
setting  It  up  as  a  separate  cause  of  action. 
10.  Resixindent's  counsel  devote  mucb  of 
tbelr  brief  to  a  learned  and  Interesting  dis- 
cussion of  tbe  history  of  the  law  of  oral  de- 
famation, and  tbe  fundamental  reasons  wblcb 
control  tbe  definitions  of  actionable  words. 
Seemingly,  tbe  conclusion  reached,  after 
mucb  wavering  by  English  courts,  is  that  any 
words  charging  a  crime  punishable  by  Im- 
prisonment in  the  first  Instance  are  action- 
able per  se.  Newell,  Sland.  &  L.  (2d  Ed.)  p. 
96.  American  courts  have  differed  widely, 
but  many  have  accepted  a  rule  formulated 
by  Spencer,  J.,  In  Brooker  v.  CoflSn,  6  Johns. 
(N.  y.)  180,  4  Am.  Dec.  337:  "In  case  the 
charge.  If  true,  will  subject  the  party  charged 
to  Indictment  for  a  crime  involving  moral 
turpitude,  or  subject  him  to  an  Infamous 
punishment,  then  tbe  words  will  be  In  them- 
selves actionable."  That  rule  has  been  adopt- 
ed In  Wisconsin  In  Montgomery  v.  Deeley,  3 
Wis.  700,  and  different  views  elsewhere  need 
not  be  considered.  Tbe  adoption  of  this  rule 
is,  however,  by  no  means  the  end  of  dlfllculty 
in  ascertaining  whether  a  given  charge  is 
slanderous  per  se.  It  suffices  to  that  end 
either  that  tbe  crime  charged  Involves  moral 
turpitude,  or  that  the  punishment  denounced 
be  Infamous.  What  crimes  involve  moral 
turpitude  has  been  the  subject  of  vast  con- 
tention, extending  from  the  view  that  moral 
turpitude  Inheres  In  every  willful  breach  of 
a  criminal  statute,  to  the  position  that  only 
those  crimes  that  present  such  vlleness  and 
depravity  as  arouses  the  abhorrence  of  all 
mankind  are  Intended.  Again,  tbe  decalogue, 
or  some  other  scriptural  inhibition,  has  been 
thought  suflflcient  by  some  courts  to  conclu- 
sively ascribe  moral  turpitude  to  an  act 
Several  courts  have  denied  that  any  such 
characteristic  inheres  in  mere  assault  and 
battery,  even  when  the  act  charged  was  whip- 
ping a  mother  (Speaker  v.  McKenzle,  26  Mo. 
255);  or  "snaking  bis  mother  out  of  doors 
by  the  hair  of  her  head  •  •  •  the  day  be- 
fore she  died"  (Billings  v.  Wing,  7  Vt  439). 
It  Is  probably  true  that  moral  turpitude  de- 
pends on  the  conception  of  the  community, 
which  Is  reflected  in  the  utterances  of  Its  Judg- 


es. Keeping  a  gambling  resort  is  so  charac- 
terized in  some  places.  Buckley  v.  One!  II, 
113  Mass.  103,  18  Am.  Rep.  466.  We  doubt 
whether  a  similar  view  would  have  been  gen- 
eral in  Monaco,  or  even  in  some  of  the  Uni- 
ted States  a  few  years  ago.  Wisconsin  flnda 
moral  turpitude  In  selling  watered  milk. 
Geary  v.  Bennett,  63  Wis.  444,  10  N.  W.  602. 
We  confess  to  the  view  that  such  act  Is  in  no 
considerable  degree  lower  in  the  moral  scale 
than  physical  violence  to  one's  mother.  Not 
only  in  the  respect  above  mentioned  la  tbe 
aforesaid  rule  uncertain,  but  In  the  use  of  tbe 
expression  "infamous  punishment"  Respond- 
ent's counsel  contend  that  this  expression  bad 
a  definite  meaning  at  common  law,  wblcb 
necessitated  some  element  in  addition  to  mere 
Imprisonment  such  as  castlgation,  branding, 
the  pillory,  and  the  like,  and  that  we  must 
assume  such  limitation  for  it  in  this  rule. 
Such  significance  seems,  a  priori.  Improbable 
when  we  remember  that  hardly  any,  If  indeed 
any,  of  those  elements  characterized  the  pun- 
ishment for  any  crime  at  the  time  of  declar- 
ing that  rule  in  Wisconsin.  While  there  Is 
pretty  general  holding  in  other  states  tliat 
mere  fine  Is  not  infamous  punishment  and 
much  confilct  as  to  whether  mere  imprison- 
ment in  county  jails  should  be  so  considered, 
we  do  not  deem  essential  review  or  analysis 
of  those  cases,  for  we  consider  the  latter  ques- 
tion settled  in  this  state  by  Geary  v.  Bennett 
53  Wis.  444,  446,  10  N.  W.  602,  where,  with 
full  deliberation,  this  court  held  that  fine  or 
imprisonment  in  tbe  county  jail  constituted 
"Infamous  punishment  within  the  meaning  of 
tbe  rule  above  stated."  That  case  has  been 
frequently  cited  with  ai^roval,  thougb  tbe 
exact  question  now  raised  has  not  again  been 
up  for  consideration.  Campbell  v.  Campbell,. 
84  Wis.  90,  96,  11  N.  W.  456;  Ellsworth  v. 
Hayes,  71  Wis.  427,  434.  87  N.  W.  249.  We 
can  see  no.  sufllclent  reason  now  to  depart 
from  a  rule  of  so  long  standing,  and  therefore 
hold  that  the  charge  set  forth  In  tbe  com- 
plaint Is  actionable  per  se,  because  it  asserts 
a  crime  punishable  by  Imprisonment  in  the 
county  jail,  by  force  of  section  4388,  Rev.  St 
1898. 

Judgment  reversed,  and  cause  remanded 
for  new  trial. 
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AUJRICH  T.  RAMOE. 

(Supreme   Court   of  South   Dakota.     Not.   16, 
1906.) 

Justices  of  th«  Peace— Appbai/— Record— 
Statemeht  of  Facts  —  Necessitt  —  New 
Trial  ik  Apfeixate  Court. 

Section  100  of  the  ReTiaed  Jostices'  Code 
provides  that,  where  an  appeal  is  taken  on 
questions  of  law  alone,  or  a  review  of  ques- 
tions of  law  and  fact  npon  which  the  appeal 
was  taken  is  desired,  a  statement  containing 
■o  much  of  the  evidence  as  may  be  necessary  to 
explain  the  groands  of  asserted  error  must  be 
supplied  bf  the  justice  and  transmitted  with  a 
copy  of  his  docket  and  other  papers  and  files 
to  be  used  on  the  hearing  in  the  appellate  court. 
Section  101  obviates  the  necessity  of  such  state- 
ment where  a  demand  for  new  trial  in  the  ap- 
pellate court  is  inserted  in  the  notice  of  appeal. 
Beld,  that  an  appeal  was  defective  where  the 
notice  thereof  stated  that  it  was  taken  upon 
questions  of  both  law  and  fact,  where  no  state- 
ment of  the  case  was  ever  prepared  or  settled, 
and  where  new  trial  In  the  appellate  court  was 
not  demanded. 

Appeal  from  Circuit  Court,  Codington 
County. 

Action  by  Charles  Aldricb  against  T. 
Ramoe.  EYom  a  judgment  of  the  circuit 
court  on  appeal  by  defendant  from  a  judg- 
ment of  a  justice  court,  defendant  appeals. 
AfBrmed. 

C.  O.  Sherwood,  for  appellant  Wilbur  S. 
Glass,  for  respondent 

FULLER,  P.  J.  On  the  20th  day  of  Octo- 
ber, 1901,  respondent  obtained  judgment  In 
justice  court,  and  appellant's  counsel  duly 
served  a  notice  of  appeal  which,  so  far  as 
material  to  the  two  questions  presented,  is 
as  follows:  "Please  take  notice  that  the 
above-named  defendant  appeals  to  the  cir- 
cuit court  of  the  county  of  Codington,  In  the 
state  of  South  Dakota,  in  the  Third  judicial 
circuit  from  the  judgment  rendered  in  the 
above-entitled  action  by  Job  Trenholm,  jus- 
tice of  peace  of  said  county,  on  the  20th  day 
of  October,  A.  D.  1904,  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  sum 
of  twenty-five  dollars  ($25)  damages,  and 
ten  dollars  ($10)  costs.  This  appeal  Is  tak- 
en from  the  whole  of  said  judgment,  and  Is 
taken  upon  questions  of  both  law  and  fact." 
While  It  is  stated  In  this  notice  that  the  ap- 
peal is  taken  npon  questions  of  both  law  and 
fact  a  new  trial  is  not  demanded,  nor  was 
a  statement  of  the  case  ever  prepared  or  set- 
tled as  required  by  statute  where  a  review  is 
desired  upon  the  evidence  Introduced  at  the 
trial  below.  Long  after  the  time  for  taking 
an  appeal  from  the  justice  of  the  peace  had 
expired  and  when  the  case  was  reached  for 
trial  in  the  circuit  court  It  was  decided  that 
the  foregoing  notice  did  not  entitle  appel- 
lant to  a  trial  de  novo.  Without  yielding  his 
right  to  urge  that  such  ruling  Is  erroneous, 
counsel  for  appellant  thereafter  moved  to 
amend  the  notice  by  inserting  a  demand  for 
a  new  trial.  (Consequently  the  sufflclency  of 
the  notice  of  appeal  to  justify  a  new  trial 
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and  the  right  to  amend  the  same,  if  insuf- 
ficient, are  the  only  questions  presented  for 
review. 

That  the  notice  state  whether  the  appeal 
is  taken  on  questions  of  law  or  tact,  or  both, 
is  a  requisite  of  section  99  of  the  Revised 
Justices'  Code,  and,  so  far  as  applicable  to 
the  questions  here'  presented,  the  procedure 
is  further  specified  as  follows: 

"Sec.  1(X).  When  a  party  appeals  to  the 
appellate  court  on  questions  of  law  alone,  or 
desires  a  review  therein,  upon  the  evidence 
appearing  on  the  trial  below,  either  of  ques- 
tions of  fact  or  law,  he  must,  within  ten  days 
from  the  rendition  of  judgment  prepare  a 
statement  of  the  case  and  file  the  same  with 
the  justice.  The  statement  must  contain  the 
grounds  upon  which  the  party  intends  to  rely 
on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds, 
and  no  more.  Within  ten  days  after  he  re- 
ceives notice  that  the  statement  is  filed,  the 
adverse  party,  if  dissatisfied  with  the  same, 
may  file  amendments.  The  proposed  state- 
ment and  amendments  must  be  settled  by  the 
justice,  and  if  no  amendments  be  filed  the 
original  statement  stands  adopted.  The  state- 
ment thus  adopted  or  as  settled  by  the  jus- 
tice, with  a  copy  of  the  docket  of  the  jus- 
tice, and  all  motions  filed  with  him  by  tho 
parties  during  the  trial  and  the  notice  of  ap- 
peal, may  be  used  on  the  hearing  of  the  ap- 
peal before  the  appellate  court. 

"Sec.  101.  When  a  party  appeals  to  the  ap- 
pellate court  on  questions  of  fact,  or  on  ques- 
tions of  both  law  and  fact,  and  demands  in 
his  notice  of  appeal  a  new  trial  In  the  appel- 
late court,  no  statement  must  be  made,  but 
the  action  must  be  tried  anew  In  that  court." 

Had  the  appeal  been  taken  on  questions  of 
law  alone,  or  a  review  of  the  questions  of 
law  and  fact  upon'  which  the  appeal  was  tak- 
en been  desired,  a  statement  In  the  nature  of 
a  bill  of  exceptions  containing  so  much  of 
the  evidence  as  may  be  necessary  to  explain 
the  grounds  of  asserted  error  must  be  settled 
by  the  Justice  of  the  peace  and  transmitted 
with  a  copy  of  his  docket  and  other  papers 
and  files  to  be  used  on  the  hearing  in  cir- 
cuit court  Therefore  the  only  way  to  obvi- 
ate the  necessity  of  such  a  statement  Is  to 
make  a  demand  for  a  new  trial  In  the  ap- 
pellate court  by  Inserting  such  demand  in  the 
notice  of  appeal,  but  the  notice  In  question 
conforms  to  neither  method  of  appealing  and 
is  therefore  defective.  In  the  case  of  Tschet- 
ter  V.  Helser,  9  8.  D.  285,  68  N.  W.  744,  it 
was  held,  in  the  absence  of  such  a  statement, 
that  the  circuit  court  had  no  jurisdiction  of 
an  appeal  taken  on  questions  of  law  alone, 
but  this  appeal  is  on  both  questions  of  law 
and  fact  and,  as  no  jurisdictional  question  Is 
argued  in  appellant's  brief,  it  will  be  assum- 
ed, for  the  purposes  of  this  case  only,  that  the 
proposed  amendment  was  within  judicial  dis- 
cretion. 

As  appellant  has  shown  no  abuse  of  such 
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discretion  or  other  errors  of  law  occurring 
at  tbe  trial,  the  Judgment  appealed  from  is 
aflSrtned. 

CORSON,  J.,  not  sitting. 


BWING  ft  HARSCH  ▼.  LUNN. 

(Supreme   Court  of   South   Dakota.     Not.   16, 
1906.) 

APPBAIy— DOUBUB   AFPEAXi— DiSMJSSAI. 

An  attempted  appeal  by  plaintiffs  from  an 
order  vacating  a  judgment  in  their  favor,  and 
from  a  judgment  in  favor  of  defendant  on  a 
second  trial  will  be  dismissed  for  duplicity. 

[£<d.  Note.— For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §§  59,  60.] 

Appeal  from  Circuit  CQurt,  Hanson  Coun- 
ty. 

Action  by  8.  D.  Ewlng  and  anotber 
against  Christie  Lunn,  executrix.  From  an 
order  vacating  a  verdict  and  judgment  for 
plaintiffs,  and  from  a  judgment  in  favor  of 
defendant  on  a  second  trial,  plaintiffs  ap- 
peal.    Dismissed. 

E.  E.  Wagner,  for  appellants.  Zollman  & 
Kelso  and  Preston  &  Haunett,  for  respondent 

FULLER,  P.  J.  TBe  first  trial  of  this 
action  to  recover  a  land  agent's  commission 
terminated  In  a  verdict  and  judgment  for 
plaintiffs  which  was  entered  in  circuit  court 
February  18,  1904,  and  vacated  therein  on 
the  27th  day  of  July  following  by  an  oi;der 
j?rantlng  the  defendant  a  new  trial.  Service 
of  this  order  was  duly  admitted  by  counsel 
for  plaintiffs  who  appeared  for  his  clients 
at  the  second  trial  held  at  the  April,  1005, 
term  and  which  resulted  in  a  verdict  favor- 
able to  defendant  upon  which  judgment  was 
rendered. 

A  motion  for  a  new  trial  made  in  plaintiffs' 
behalf  after  the  entry  of  judgment  was  de- 
nied on  the  24th  day  of  October,  1905,  and 
a  notice  of  appeal  was  duly  served  on  op- 
posing counsel  and  the  clerk  of  the  circuit 
court  as  follows:  "Please  take  notice^  That 
the  plaintiffs  appeal  to  the  Supreme  Court 
of  the  state  of  South  Dakota  from  the  order 
of  the  circuit  court,  made  and  entered  in 
said  cause  on  the  27th  day  of  July,  A.  D. 
1004,  vacating  and  setting  aside  the  verdict 
of  th^  Jury  and  the  judgment  of  the  court, 
entered  in  said  cause  February  18,  1904,  and 
granting  a  new  trial  of  said  cause;  also  from 
the  judgment  entered  In  said  cause  April  20, 
1905,  and  from  the  order  of  the  court  deny- 
ing plaintiffs'  motion  for  a  new  trial  thereof, 
dated  September  16,  1005,  and  duly  entered 
herein,  and  from  the  whole  thereof."  A  mo- 
tion is  made  in  this  court  to  dismiss  the  ap- 
peal on  the  ground  of  duplicity.  While  but 
one  und^taklng  on  appeal  was  given,  tbe 
abstract  contains  the  record  of  two  separate 
and  distinct  trials,  Including  two  bills  of  ex- 
ceptions with  assignments  of  error  predi- 
cated on  each,  and  the  case  is  argued  In  the 


brief  as  a  double  appeaL  The  order  vacating 
the  first  judgment  and  granting  a  new  trial, 
on  motion  of  respondent,  and  the  order  de- 
nying ap^>ellants'  motion  to  vacate  the  sec- 
ond judgment  and  grant  him  a  new  trial  be- 
ing each  the  subject  of  an  independent  ap- 
peal, calling  for  the  review  of  alleged  errors 
occurring  at  two  separate  trials,  the  appeal 
cannot  be  entertained.  It  has  long  been  set- 
tled in  this  jurisdiction,  and  in  other  states 
having  a  similar  statute,  that  an  appeal  can- 
not be  taken  from  two  separate  and  distinct 
appealable  orders.  Hackett  v.  Gnnderson, 
1  8.  D.  479,  47  N.  W.  546;  Anderson  v.  Halt- 
man,  12  S.  D.  105,  80  N.  W.  165. 

From  this  uniform  rule  of  practice  nothing 
is  here  presented  to  justify  a  departure,  and 
the  appeal  is  dismissed. 

COfiSON,  J^  not  sitting. 


INTERNATIONAL    HARVESTER    OO.    OP 
AMERICA   V.   McKEBVER. 

(Supreme   (>>urt  of   South   Dakota.     Nov.   16, 
1906.) 

1.  APPBAI.  —  FiRDINOS  BY  COtJBT  —  OOHOLU- 
SIVENESS. 

Where  the  record  on  appeal  in  an  action 
for  an  accounting  does  not  show  a  dear  pre- 
ponderance of  evidence  against  the  finding  of 
the  trial  court  such  finding  will  not  be  disturbed. 

2.  PaiNoiPAi,  AND  Agent  —  Settlement  — 
Notes  Taker  bt  Aqent  —  Rejeoiion  bt 
Pbincipal. 

A  harvester  machine  company,  on  settle- 
ment with  its  agent,  was  entitled  to  reject 
doubtful  or  worthless  notes  taken  by  the  agent 
on  tlie  Eale  of  certain  machines  where  the  con- 
tract of  agency  provided  that  in  case  sales  were 
made  by  tbe  agent  to  parties  who  were  adjudged 
by  the  company  to  have  been  doubtful  or  worth- 
less at  the  time  of  the  sale,  the  notes  taken 
for  such  sales  should  be  applied  to  payment  of 
commissions  due  the  agent  upon  sales  ap- 
proved by  the  company,  and  also  that,  in  case 
the  company  should,  within  three  months,  find 
that  any  notes  taken  and  passed  upon  at  settle- 
ment were  doubtful  or  worthless  at  the  time  of 
the  sale,  then  the  agent  should  take  such  notes 
and  replace  them  with  cash  or  notes  secured 
by  good  and  responsible  parties  acceptable  to 
tne  company. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  §S  105-110.] 

8.  TBiAii— Adkibsion  of  Evidence— Oerebat. 

Objections. 

Where  parties  met  to  consult  with  witness 
as  attorney  and  mutual  friend  for  the  purpose 
of  settling  differences  existing  between  them, 
and  witness  was  asked  to  relate  what  was  said 
between  the  parties  in  r^[ard  to  the  settlemoit 
the  sustaining  of  a  general  objection  to  the  ques- 
tion as  Incompetent  was  not  reversible  error  in 
the  absence  of  any  offer  disclosing  what  the  tes- 
timony would  be. 

[Ed.  Note.— For  cases  in  point  see  vol.  46, 
Cent.    Dig.   Trial,   Si    111,    ld4-aK).l 

Appeal  from  Circuit  Court  Roberts  County. 

Action  by  the  Intematlonai  Harvester  Com- 
pany of  America  against  J.  A.  McKeever. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 
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J.  X  Batterton,  for  appellant.  A.  W.  Camp- 
bell and  L.  W.  Orofoot,  for  respondent 

HANEY,  J.  Tbe  defendant  and  the  Mc- 
Cormick  Harvesting  Machine  Company  ex- 
ecuted a  written  "Commlssloii  Agency  Con- 
tract" such  as  Is  usually  required  by  the  ma- 
chine companies;  also  certain  written  con- 
tracts with  reelect  to  particular  articles  han- 
dled by  the  company  for  tbe  season  of  1902. 
The  parties  having  been  unable  to  reach  a 
settlement  at  the  close  of  the  season,  this 
action  for  an  accounting  was  Instituted,  and 
a  receiver  was  appointed  to  preserve  the  prop- 
erty in  dispute.  Subsequently  tbe  company's 
rights  were  assigned  to  this  plaintiff.  The 
court  before  whom  the  cause  was  tried,  with- 
out a  Jury,  decided  that  the  plaintiff  was  en- 
titled to  recover  $6,03S.ll,  and  the  posses- 
sion of  certain  rakes  and  sickle  grinders  or 
their  value  in  the  sum  of  $194.26;  tliat  the 
receiver  should  deliver  to  the  plaintiff  cer- 
tain property;  and  that  the  plaintiff  should 
recover  costs  In  the  sum'  of  $189.56.  Judg- 
ment having  been  accordingly  entered  and 
defendant's  motion  for  a  new  trial  denied, 
this  appeal  was  taken. 

It  Is  alleged  in  the  answer  and  shown  by 
the  evidence  that  this  entire  controversy 
arose  from  a  dispute  regarding  1,500  pounds 
of  twine  remaining  in  defendant's  possession, 
which  he  claimed  belonged  to  tbe  plaintiff, 
and  for  the  value  of  which  he  should  receive 
credit,  while  tbe  plaintiff  claimed  that  the 
twine  belonged  to  tbe  defendant,  and  should 
not  be  Included  In  the  settlement  So,  in 
reality,  the  only  difference  between  the  par- 
ties was  whether  the  plaintiff  should  receive 
the  twine  or  Its  value  in  money.  As  to  this 
issue  tbe  learned  circuit  court  found,  in  sub- 
stance, that  all  the  twine  delivered  to  the 
defendant  by  the  McCormIck  Company  was 
sold  by  tbe  defendant;  that  at  the  time  of 
the  attempted  settlement  the  defendant  re- 
fused to  settle  unless  the  company  would  ac- 
cept and  give  defendant  a  credit  of  1,500 
pounds  of  twine  which  he  had  in  his  irassee- 
slon  and  which  he  wrongfully  claimed,  he 
was  entitled  to  return  to  tbe  McCormIck  Com- 
pany or  to  this  plaintiff.  The  findings  of  a 
trial  court  on  disputed  questions  of  fact  are 
always  presumptively  right  and  though,  un- 
der our  statute,  not  as  controlling  upon  this 
court  as  the  verdict  of  a  Jury,  must  stand, 
unless  the  evidence  clearly  preponderates 
against  them.  Feldman  v.  Tmmbower,  7  S. 
D.  408,  64  N.  W.  189;  Randall  v.  Burk  Tp.,  4 
S.  D.  337,  67  N.  W.  4;  Beld  v.  Kellogg.  8  S. 
D.  596,  67  N.  W.  687;  Webster  v.  White.  8 
S.  D.  479,  66  N.  W.  1148;  McKenna  v.  Whit- 
taker,  9  S.  D.  442,  69  N.  W.  587:  Hulst  v. 
Association,  9  S.  D.  144,  68  N.  W.  200;  Grew- 
Ing  V.  Machine  Co.,  12  S.  D.  127,  80  N.  W.  176. 
It  is  undisputed  that  30,000  pounds  of  twine 
were  received  and  sold  by  the  defendant 
with  which  he  was  charged  by  the  plaintiff 
and  tbe  court  in  its  findings  of  fact  It  is 
also  undisputed  that  he  purchased  twine  of 


other  dealers.  With  respect  to  what  remain- 
ed at  the  close  of  the  season  the  evidence  Is 
confiictlng;  defendant's  evidence  tending  to 
prove  that  it  was  received  from  a  local  agent 
by  reason  of  an  order  given  by  the  McCor- 
mIck Company;  plaintifTs  evidence  tending 
to  prove  that  it  was  returned  to  the  defenduut 
by  such  agent  pursuant  to  an  arrangement 
with  the  defendant  to  which  the  plaintiff  was 
not  a  party.  No  useful  puri>ose  would  be 
served  by  reproducing  this  conflicting  testi- 
mony. It  is  enough  to  state  that  the  entire 
record  falls  far  short  of  showing  a  clear  pre- 
ponderance against  the  finding  of  tbe  trial 
court  and  such  finding  cannot  be  disturbed. 
It  is  contended  tbe  court  erred  In  deciding 
that  the  plaintiff  was  not  required  to  accept 
In  settlement  certain  notes  taken  by  defend- 
ant for  property  other  than  that  received 
from  tbe  McCormIck  Company.  JThe  conten- 
tion is  not  tenable.  It  is  clear  from  a  read- 
ing of  tbe  entire  Instrument  that  the  com- 
mission contract  only  contemplated  the  ac- 
ceptance by  the  plaintiff  of  notes  taken  for 
company  goods  sold  by  tbe  defendant  to  good 
and  responsible  parties,  according  to  tbe 
terms  of  such  contract;  an  entirely  reason- 
able stipulation.  Presumably  the  company 
would  be  acquainted  with  the  quality  of  its 
goods.  As  a  rule  the  goods  were  to  be  sold 
with  express  written  warranties  provided  by 
the  company.  Two  important  factors  In  de- 
termining tiie  value  of  the  paper  which  it 
agreed  to  accept  In  payment  for  Its  property. 
Whether  the  acceptance  by  the  company,  un- 
der previous  contracts,  of  other  notes,  would 
operate  as  a  waiver  of  its  rights  in  this  re- 
spect under  the  present  contract  need  not  be 
considered,  because  the  testimony  as  to  wheth- 
er It  had  knowingly  done  so  was  conflicting, 
and  the  learned  circuit  court,  in  effect,  found 
that  it  had  not  It  is  further  contended  tliat 
the  court  erred  In  not  requiring  the  plaintiff 
to  receive  certain  notes,  on  the  ground  that 
they  were  doubtful  or  worthless  when  the 
sales  were  made.  This,  too,  is  not  tenable. 
The  contract  provides:  "Commissions  shall 
be  only  paid  on  machines  sold  and  settled 
for,  and  none  shall  be  paid  on  machines  re- 
turned, condemned,  or  on  orders  not  filled; 
and  In  case  sales  are  made  to  parties  who  are 
discovered  or  adjudged  by  said  company  or 
Its  general  agent,  to  have  been  doubtful  or 
worthless  at  the  time  of  sale,  the  notes  taken 
for  such  sales  shall  be  received  by  said 
agent  to  apply  on  payment  of  commissions 
due  upon  sales  recognized  and  approved  by 
said  company;  and  if  tbe  machine  account 
at  the  time  of  settlement  is  overpaid  by 
notes,  such  surplus  notes  shall  be  received  by 
said  ag«it  as  payment  in  full  or  part  of  the 
commissions  due.  Commissions  are  to  be- 
come due  and  payable  at  the  time  account 
of  sales  Is  rendered  and  settlement  made,  or 
at  any  time  within  six  months  thereafter  at 
the  option  of  said  company  or  its  general 
agent  It  is  further  agreed  that  In  cnse 
said  McCormick  Harvesting  Machine  Corn- 
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pany,  or  Its  general  agent,  shall  within  three 
months  from  time  of  settlement  find  that  any 
note,  or  notes  taken  and  passed  upon  at  set- 
tlement were  doubtful  or  worthless  at  the 
time  of  sale,  then  said  agent  shall  take  said 
note  or  notes  and  replace  them  with  cash,  or 
note  secured  by  good  and  responsible  parties 
acceptable  to  said  company  or  Its  general 
agent"  It  was  found  by  the  trial  court, 
from  conflicting  evidence,  that  none  of  the 
notes  had  been  accepted  by  the  company; 
It  Is  undisputed  that  no  settlement  was  ef- 
fected; therefore,  at  the  time  the  plaintiff 
served  Its  notice  of  refusal  to  accept  these 
notes,  its  right  to  reject  doubtful  or  worth- 
less paper  was  clearly  conferred  by  the  con- 
tract and  It  cannot  be  claimed  that  Its  action 
was  unreasonable  because  the  trial  court 
found  from  conflicting  evidence  that  the  notes 
were  in  feet  doubtful  or  worthless  at  the 
time  they  were  taken. 

Mr.  Howard  Babcock,  an  attorney  and  coun- 
selor at  law,  called  as  a  witness  by  the  de- 
fendant, having  testified  that  an  agent  of  the 
piaintift  and  the  defendant  came  to  his  ofBce 
and  talked  over  with  him  the  matter  of  a 
settlement  and  It  having  been  suggested  that 
he  was  acting  as  an  attorney  for  the  parties, 
the  witness  stated:  "The  parties  met  and 
consulted  with  me  as  an  attorney  and  friend 
of  both  parties  with  a  view  of  settling  their 
differences.  I  was  not  retained  by  either 
party  so  far  as  the  transaction  was  concern- 
ed. Mr.  Begemann  suggested  that  we  talk  the 
matter  over,  and  they  would  pay  me  for 
ttie  time,  They  took  a  good  share  of  the 
afternoon,  and  Mr.  Begemann  paid  me  $5. 
I  don't  know  in  what  way  I  was  employed 
in  the  matter.  I  was  not  acting  for  either 
party,  but  for  both  in  attempting  to  make  a 
settlement"  Thereupon  he  was  asked  this 
question:  "Yon  may  relate  what  was  said 
between  the  parties  at  that  time  in  regard 
to  the  settlement"  This  was  objected  to 
"as  incompetent,"  and  the  objection  was  suh- 
talned.  Conceding  that  where  a  trial  Judge 
sustains  a  general  objection  such  as  was  here 
interposed,  he  should  be  reversed  if  under 
any  view  of  the  case  the  evidence  was  ad- 
missible and  the  error  not  cured  by  other 
proof  of  the  fact  sought  to  be  established 
(Bright  V.  Bcker,  9  S.  D.  449,  69  S.  W.  824), 
the  exclusion  of  this  testimony  was  not  re- 
versible error.  The  parties  met  to  consult 
with  the  witness  as  an  attorney  and  mutual 
friend  for  the  purpose  of  settling  their  dif- 
ferences. In  the  absence  of  any  offer  dis- 
closing what  the  testimony  would  l>e  the  only 
reasonable  inference  is  that  the  conversation 
exclusively  related  to  the  matter  of  a  settle- 
ment The  question  called  for  the  entire  con- 
versation, necessarily  involving  statements 
made  for  the  purpose  of  efFectlng  a  compro- 
mise. It  suggested  no  competent,  inde- 
pendent fact  Unaccepted  offers  made  dur^ 
ing  negotiations  for  the  purpose  of  effecting 
a  compromise  are  in  general  inadmissible; 


especially  when  expressly  made  without  prej- 
udice, and  the  better  rule  is  that  if  they 
are  clearly  offers  of  compromise,  or  tbe 
circumstances  are  such  that  tbe  court  can 
see  they  were  made  only  for  that  purpose, 
they  are  not  in  reality  admissions,  or  at 
all  events  it  will  be  presumed  that  they  were 
made  without  prejudice,  and  under  «.  tacit 
agreement  or  understanding  that  no  advan- 
tage should  be  taken  of  them  by  the  oppo- 
site party.  1  Elliott  on  Ev.  |  240 ;  Reagan  v. 
McKlbben,  11  S.  D.  270,  76  N.  W.  943.  Though 
the  excluded  conversation  may  not  have  been 
privileged  as  involving  confidential  commu- 
nlcations  between  an  attorney  and  client, 
for  the  reason  that  the  attorney's  advice 
was  sought  by  both  parties,  nevertheless 
the  fact  that  the  witness  was  an  attorney 
flius  employed  strongly  supports  the  infer- 
ence that  neither  intended  or  expected  his 
statements  to  be  used  against  him  should 
litigation  arise.  So,  It  is  clear  that  the 
entire  conversation  was  not  admissible  un^ 
der  any  view  of  the  case,  and  the  nfling 
must  be  sustained. 

The  Judgment  of  tbe  circuit  court  Is  af- 
firmed. 

OORSON,  J.,  not  sitting. 


HARRIS    V.    KINO,    County    Auditor. 

(Supreme  Court  of  South  Dakota.    Nov.  16, 
1900.) 

Eleotions  —  Nominations  —  NoifiNATioH  bt 
Electors— Requisites  of  Petition. 

Rev.  Pol.  Code,  {  1902,  provides  for  a 
nomination  by  petition  signed  by  20  electors 
when  the  election  is  for  an  office  to  be  filled  by 
the  electors  of  a  division  less  than  the  statt!, 
and  provides  that  each  elector  signing  a  certifi- 
cate shall  add  to  bis  signature  his  place  of  resi- 
dence, business,  and  post  office  address.  Held 
that,  where  of  tbe  24  persons  who  signed  a  pe- 
tition for  the  nomination  of  one  for  the  office 
of  state  senator,  only  15  added  to  his  signature 
his  place  of  residence,  the  petition  was  insuffi- 
cient 

Mandamus  by  the  state,  on  the  relation  of 
George  W.  Harris,  to  compel  W.  A-  King, 
as  county  auditor  of  Hughes  county  to  print 
relator's  name  on  ballots  as  candidate  for 
state  senator  for  the  Twenty-Fourth  senato- 
rial district    Proceedings  dismissed. 

Byron  S.  Payne  and  John  Sutherland,  for 
plaintiff.    GafTy  &  Stephens,  for  defendant 

HANBX,  X  This  was  an  application  to 
this  court  in  the  name  of  the  state,  on  tbe 
relation  of  George  W.  Harris,  for  a  peremp- 
tory writ  of  mandamus  commanding  the  de- 
fendant, as  auditor,  to  print  relator's  name 
as  a  candidate  for  state  senator  within  and 
for  the  Twenty-Fourth  senatorial  district 
consisting  of  the  counties  of  Hughes,  Hyde, 
and  Sully,  on  the  ballots  to  be  used  at  the 
recent  general  election  in  Hughes  county. 
It  appearing  that  tbe  Attorn^  General  had 
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neither  authorized  nor  refused  to  Institute 
the  proceedings,  the  application  was  amend- 
ed by  substituting  the  relator  as  party  plain- 
tiff. Smith  T.  Lawrence,  2  9.  D.  18S,  49  N. 
W.  7.  It  appeared  that  a  petition  or  certlfl- 
«ite,  -purporting  to  be  signed  by  24  electors, 
naming  the  plaintiff  as  a  candidate  (or  state 
senator  within  and  for  the  Twoity-Fourth 
district,  had  been  filed  with  the  defendant, 
as  county  auditor,  within  the  time  prescrib- 
ed by  the  statute;  that  a  protest  calling  at- 
tention to  certain  defects  in  and  objections 
to  the  certificate  had  also  been  filed;  and 
that  the  defendant  had  refused  to  print  the 
plaintlfTs  name  on  the  ofilclal  ballots. 

Numerous  objections  to  the  granting  of 
plalntUTs  application  were  Interposed,  only 
one  of  which  was  considered  by  the  co^ut 
In  making  Its  decision.  It  related  to  a  de- 
fect appearing  on  the  face  of  the  certificate. 
It  was  defendant's  duty  to  print  the  name 
of  every  candidate  whose  nomination  had 
been  certified  or  filed  "In  the  manner  provid- 
ed by  law,"  and  to  exclude  all  others.  Rev. 
Pol.  Oode,  S  1886.  If  the  plaintiff  bad  not 
been  nominated  "in  the  manner  provided  by 
law"  It  was  defendant's  duty  to  exclude  his 
name  from  the  ballots.  If  nominated  at  all, 
plaintiffs  nomination  was  by  an  elector's 
certificate,  or  what  Is  commonly  called  a 
nomination  "by  petition."  Concerning  such 
nominations  the  statute  contains  these  pro- 
visions: "Candidates  for  public  office  may 
be  nominated  otherwise  than  by  convention 
or  primary  meeting,  in  the  manner  follow- 
ing: A  certificate  of  nomination  containing 
the  name  of  the  candidate  for  the  office  to  be 
filled,  and  such  other  Information  as  Is  re- 
quired to  be  given  in  certificates  of  nomina- 
tion provided  for  in  section  1900  of  this 
article,  may  be  signed  by  electors  residing 
within  the  district  or  political  division  in 
and  for  which  such  officer  or  officers  are  to 
be  elected  In  the  following  numbers,  to  wit: 
Two  hundred  or  more  when  the  nolnination 
Is  for  an  office  to  be  filled  by  the  electors 
of  the  entire  state;  twenty  or  more  when  the 
election  Is  for  an  office  to  be  filled  by  the 
electors  of  a  coun^,  district,  or  other  divi- 
sion less  than  the  entire  state;  and  five  or 
more  when  the  nomination  Is  for  an  office 
to  be  filled  by  the  electors  of  a  township, 
precinct,  or  ward;  provided,  however,  that 
the  said  signatures  need  not  all  be  appended 
to  one  paper.  Each  elector  signing  a  certifi- 
cate of  nomination  shall  add  to  his  signature 
his  place  of  residence,  his  business,  and  his 
post  office  address.  Such  certificate  of  nom- 
ination may  be  filed  with  the  same  officer. 
In  the  same  manner,  and  with  the  same  ef- 
fect as  certificates  of  like  character  made  by 
convention  or  primary  meeting."  Id.  1902. 
The  relevant  portions  of  section  1900  read  as 
follows:  "The  certificate  of  nomination 
shall  be  in  writing,  and  shall  contain  the 
name  of  each  person  nominated,  his  resi- 
dence, his  business  address,  and  the  office 
for  which  be  is  named,  and  shall  designate 


in  not  more  than  five  words  the  party  or 
principle  which  sucb  convention  or  primary 
meeting  represents."  The  language  of  the 
statute  Is  clear  and  unambiguous;  Its  mean- 
ing unmistakable.  There  is  no  room  for 
doubt  as  to  the  legislative  Intent  It  re- 
quires that  a  certificate  by  electors  shall  be 
In  writing;  that  It  shall  contain  the  name 
of  the  person  nominated,  his  residence,  his 
business  address,  and  the  office  for  which  be 
Is  named ;  that  it  shall  designate  in  not  more 
than  five  words  the  principle  wbicb  the  can- 
didate represents;  that  it  shall  be  signed  by 
the  prescribed  number  of  electors  (in  this  In- 
stance 20  or  more) ;  and  that  each  elector 
signing  the  same  "shall  add  to  his  signature 
his  place  of  residence,  his  business,  and  bis 
post  office  address."  Any  one  who  wishes 
to  avail  himself  of  the  benefits  of  this  law 
must  substantially  comply  with  Its  provis- 
ions. Lucas  V.  RIngsrud,  8  S.  D.  855,  53  N. 
W.  426. 

What  are  its  requirements  with  re^>ect  to 
the  certificate  In  question?  (1)  Such  certifi- 
cate must  have  been  signed  by  20  or  more 
persons  who  were  In  fact  residoit  electors  of 
the  Twenty-Fourth  senatorial  district;  (2) 
It  must  have  contained  the  prescribed  recit- 
als as  to  the  name  of  the  candidate,  his  res- 
idence, his  business  address,  the  principle  be 
represented  and  the  office  for  which  be  was 
named;  and  (3)  It  must  have  been  authenti- 
cated by  the  genuine  signatures  of  the  req- 
uisite number  of  electors,  each  of  whom  must 
have  added  to  his  signature  his  residence,  hi  a 
business,  and  his  post  office  address.  It  will 
readily  be  conceded  that  nominations  should 
not  be  made  by  persons  who  are  not  resident 
electors  of  the  distriot  or  political  division 
in  and  for  which  the  officer  la  to  be  elected. 
It  would  be  absurd  to  contend  that  a  person 
might  file  a  paper  containing  the  required 
recitals  and  number  of  names  without  the 
consent  of  any  elector  residing  within  the 
district,  and  the  county  auditor  would  be 
compelled  to  recognize  such  paper  as  a  valid 
certificate  of  nomination.  To  guard  against 
such  an  imposition  the  statute  requires  that 
each  elector  joining  in  the  nomination  shall 
sign  bis  own  name,  adding  thereto  bis  place 
of  residence,  his  business,  and  his  post  office 
address.  This  Is  the  method  provided  for 
determining  whether  or  not  the  candidate 
has  been  named  by  the  requisite  number  of 
electors  residing  within  the  district.  It  af- 
fords the  only  means  of  ascertaining  from 
an  Inspection  of  the  certificate  whether  or 
not  it  is  genuine.  Csually  such  certificates 
are  required  to  be  authenticated  by  affidavits, 
and  when  they  are  the  requirement  must  he 
strictly  complied  with,  otherwise  there  would 
be  no  check  upon  idle  or  unsubstantial  can- 
didacies. People  V.  Board  (Sup.)  31  N.  T. 
8"upp.  469;  People  v.  Board  (Sup.)  81  N.  T. 
Supp.  467.  Hence,  the  contentlin  that  the 
statements  required  to  be  added  by  the  elect- 
or to  his  own  signature  may  be  supplied  by 
recitals  In  the  body  of  the  certificate  la  clear- 
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ly  untenable.  The  statute  expressly  declares 
what  the  recitals  shall  be,  and  what  the 
elector  shall  do.  The  reason  for  requiring 
the  elector's  residence,  business,  and  post  of- 
fice address  to  be  stated  In  his  own  hand- 
writing Is  at^arent  If  one  of  these  matters 
may  be  disregarded,  all  may  be,  and  a  type- 
written certificate  which  In  fact  represents 
the  will  of  but  one  person  would  be  effectual 
to  secure  the  printing  of  a  candidate's  name 
on  the  official  ballots.  This  court  cannot 
say  that  the  resid«ice  of  the  signer  is  less 
or  more  important  than  his  signature,  his 
business,  or  his  post  office  address,  because 
the  Legislature  has  put  each  upon  the  same 
footing,  and  declared  In  plain  and  unmis- 
takable terms  that  each  shall  appear  In  the 
handwriting  -of  the  subscribing  elector.  Of 
the  24  persons  who  signed  the  plaintiff's  cer- 
tificate, only  15  added  to  his  signature  his 
place  of  residence.  Therefore,  though  the 
certificate  recited  that  all  were  residents  of 
the  senatorial  district,  the  Instrument  itself 
afforded  no  evidence  that  20  or  more  electors' 
residing  therein  had  Joined  In  the  nomina- 
tion. 

There  was  a  substantial  defect  apparent 
on  the  face  of  the  certificate,  and  the  auditor 
was  entirely  Justified  in  refusing  to  print 
the  plalntifTs  name  as  a  candidate.  It  may 
or  may  not  be  true  that  all  the  signers  were 
qualified  electors  of  the  senatorial  district. 
It  may  or  may  not  be  true  that  the  auditor 
believed  or  knew  them  to  be  such.  All  that ' 
was  Immaterial.  The  question  was  whether 
the  paper  itself  afforded  the  statutory  evi- 
dence of  Its  own  prima  facie  validity.  It 
clearly  did  not,  and,  for  that  reason,  it  was 
properly  rejected.  It  may  be  argued  that  cit- 
izens should  be  facilitated  in  the  exercise  of 
their  right  to  present  Independent  candidates. 
They  have  been  by  the  extremely  liberal 
rules  prescribed  by  the  statute.  The  rules  are 
so  plain,  simple,  and  easily  complied  with  that 
a  departure  from  their  requirements,  such 
as  was  disclosed  by  this  proceeding,  is  whol- 
ly Inexcusable.  However  regrettable  In  this 
Instance,  the  exclusion  of  plalntlfTs  name 
could  not  have  been  avoided  without  over- 
ruling a  former  decision  of  this  court  (Lucas 
V.  Rlugsrud,  supra);  the  effect  of  which  has 
not  been  changed  by  farther  legislation  since 
1892,  without  having  established  a  precedent 
which  would  have  removed  every  safeguara 
against  fraud  and  imposition  in  the  making 
of  Independent  nominations,  and  without 
having  disregarded  the  clear  and  explicit  di- 
rections of  the  legislative  department  If 
this  law  is  unwise,  unjust,  or  Inexpedient,  tt 
should  be  modified  by  the  Legislature,  not 
by  this  court 

For  these  reasons,  the  plaintiff's  applica- 
tion was  denied,  and  the  proceeding  dismiss- 
ed on  the  merits. 

CORSON,  J.,  having  been  absent,  took  no 
part  In  the  decision. 


GRIFFING  V.  GISLASON  at  aL 

(Supreme  Court  ol  South  Dakota.    Nor.  16* 
1906.) 

1.  Wiixs — Revocation— Mabbiaox  of  Testa- 

tor— Statutes. 
Under  the  express  provisions  of  Rev.  CSv. 
Code,  f  1023,  subd.  2,  Uie  subsequent  marriase 
of  a  testator  operates  as  a  revocation  of  his 
will  as  a  matter  of  law  where  the  wife  is  neither 
mentioned  in  the  will,  nor  otherwise  provided 
for. 

[Ed.  Note.— For  cases  in  point,  see  voL  49, 
Cent.  Dig.  Wills,  {  409.] 

2.  Descent  and  Distbibvtion— Invaliditt 
OF  Will— AoRBacMKNTS  Between  Dibtbibu- 
TERS— Rescission- Mistake. 

Rev.  Civ.  Code  H  1195,  1207,  provide  that 
apparent  consent  to  a  contract  is  not  real  or 
free  when  obtained  through  mistake,  including 
mistake  of  law  arising  from  a  similar  misappre- 
hension of  the  law  by  all  parties  or  a  mistake 
by  one  party  of  which  the  others  are  aware  at 
the  time  of  contracting,  but  which  they  do  not 
rectify.  Sections  1283,  1285,  declare  that  a  pai^ 
tv  to  a  contract  may  rescind  if  the  consent  of 
the  party  rescinding  or  of  any  party  jointly 
contracting  with  him  was  given  by  mistake,  pro- 
vided he  acts  promptly  on  discovering  the  facts. 
etc.  Held,  that  where  a  widow  was  clearly  mis- 
taken as  to  her  le«al  rights  in  her  husband's 
estate  at  the  time  she  signed  an  agreement  with 
the  other  distributees  to  accept  one-sixth  of  the 
estate,  and  such  other  distributees  appeared  at 
the  time  to  have  understood  that  the  widow  was 
entitled  to  one-third  of  her  husband's  proper^, 
she  was  entitled  to  rescind  such  agreement  she 
having  acted  immediately  on  ascertaining  her 
rights  before  any  change  bad  occurred  in  the  sit- 
uation of  the  parties. 

[Ed.  Note. — For  cases  In  point  see  vol.  16, 
Cent.  Dig.  Descent  and  Distribution,  i  319.] 

Appeal  from  Circuit  Court,  Deuel  County. 

Action  by  Flora  A.  Grifflng  against  EQe  C 
Glslason  and  others.  From  a  Judgment  far 
plaintiff;  defendants  appeal.    Affirmed. 

T.  J.  Law  and  Hail,  Lawrence  &  Roddle. 
for  appellants.  Hanten  ft  Loacks,  for  re- 
siwndent 


F-ULLBR,  P.  3.  The  undisputed  evldaice 
received  at  the  trial  of  this  action  to  rescind 
a  contract  on  the  ground  of  mistake  and 
want  of  consideration  Is  In  substance  as  fol- 
lows: On  the  29th  day  of  March,  1892,  Den- 
nison  J.  Grilling,  a  widower  and  the  father  of 
the  defendants,  made  bis  last  will,  bequeath- 
ing and  devising  all  his  property  In  equal 
shares  to  them  and  to  any  of  bis  children 
that  might  be  bom  subsequently.  On  the 
following  day,  he  married  the  plaintiff  who  la 
in  uo  manner  mentioned  In  the  will,  and  for 
whom  no  provision  was  ever  made  by  mar- 
riage contract  or  otherwise.  On  the  13th 
day  of  January,  1905,  the  testator  died  leav- 
ing, as  adult  survivors,  the  parties  to  this 
action  and  a  minor  son,  Warren  J.  Grifflng, 
issue  of  the  marriage  above  mentioned.  In 
the  early  part  of  the  day  immediately  follow* 
Ing  the  obsequies,  the  clerk  of  courts,  George 
L.  Almond,  produced  the  will  at  plaintiffs 
place  of  residence,  and  read  the  same  In 
presence  of  all  the  parties  interested.  That 
plaintiff  had  not  been  provided  for  appeared 
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TO  be  a  matter  of  unlTersal  aurprise  and  the 
testimony,  tbougb  controTerted  in  some  par- 
ticulars, must  be  regarded  sufficient  to  sus- 
tain tlie  finding  that  Mr.  Almond  stated  at 
such  meeting  of  the  parties  that  the  will  was 
Invalid,  and  that  the  property  to  which  the 
widow  could  succeed  was  the  homestead  and 
$750,  but  nothing  more.  The  defendants  ex- 
pressed the  belief  that  it  was  the  intention 
of  their  father  that  plaintiff,  as  his  surviTing 
wife,  should  share  in  the  estate  amounting 
to  $20,000  equally  with  them  and  with  ttie 
minor  son,  Warren  J.  Griffing,  who  at  the 
time  of  his  father's  demise  was  about  11 
years  of  age.  Being  well  acquainted  with 
Mr.  Almond  and  wholly  ignorant  of  her 
rights  as  the  surrlTing  wife,  plaintiff  reposed 
full  confidence  in  his  statements  and  believ- 
ing  that  one-sixth  of  the  property  was  better 
for  her  than  the  homestead  and  $750,  she 
consented  to  the  proposition  expressed  In  the 
following  contract,  which,  according  to  her 
testimony,  was  executed  so  hurriedly  that 
she  was  unable  to  consider  .anything  about 
It:  "We,  the  undersigned,  Effle  C.  Oislason, 
formerly  Effle  G.  Orlfflug,  Lulab  J.  Stevens, 
formerly  Lulab  J.  Griffing,  Milton  D.  Griffing, 
Birdie  B.  Griffing,  and  Warren  J.  Griffing, 
minor,  by  Flora  A.  Griffing  his  legal  guard- 
ian; waive  all  rights  under  the  will  of  Den- 
nlson  J.  Griffing  and  agree  that  his  widow. 
Flora  2,  Griffing,  shall  share  and  share  alike 
with  the  other  heirs  of  Deunlson  J.  Griffing. 
Said  Flora  A.  Griffing  agrees  to  accept  said 
share  with  the  other  heirs  as  her  full  in- 
twest  In  said  estate."  The  foregoing  Instru- 
ment dated  January  16,  1905,  was  signed  and 
duly  acknowledged  by  all  the  parties  inter- 
ested except  the  minor  son  Warren  J.  Grlft- 
ing  for  whom  there  was  no  one  qualified  to 
act 

Concluding  her  redirect  and  cross-examina- 
tion plaintiff  testified  as  follows:  "I  did  not 
Intend  to  waive  my  right  of  exemptions  when 
I  signed  this  contract.  I  first  found  that  I 
could  have  a  third  interest  In  the  estate  out- 
side of  the  homestead  and  exemptions  when 
I  went  to  Watertown.  I  saw  Mr.  Hanten  at 
Watertown.  This  was  the  next  Wednesday 
after  I  signed  the  agreement,  a  week  after. 
Q.  Was  It  the  same  day  that  you  made  uut 
the  notice  of  your  intention  to  withdraw  your 
consent  to  that  instrument?  A.  Yes,  sir; 
that  is  the  same  day  I  found  out  what  my 
rights  were.  I  had  no  information  other  than 
that  I  have  stated  Mr.  Almond  told  me  be- 
fore I  signed  that  agreement  as  to  what  my 
rights  were.  I  believe  he  said  the  will  was 
not  good,  and  that  it  would  be  broken.  When 
Mr.  Almond  made  the  statement  that  the  will 
was  no  good  and  could  be  broken  I  believed 
that  bis  statement  was  true.  I  took  him  at 
his  word.  At  the  time  I  signed  this  agree- 
ment I  did  not  understand  that  I  had  any 
rights  In  bis  estate  as  the  surviving  wife  as 
the  will  read.  I  had  been  told  that  the  will 
was  not  good,  was  invalid,  and  then  Mr.  Al- 


mond  said  all  I  could  bav*  wai  the  home- 
stead and  $750.  No  one  at  the  time  of  sign- 
ing the  agreement  or  before  had  told  me 
otherwise.  At  the  time  I  signed  this  agree- 
ment I  considered  that  I  was  getting  more 
than  the'  clerk  had  told  me  I  was  entitled  to, 
that  one-sixth  would  be  more.  At  the  time 
I  signed  this  agreement  I  did  not  under- 
stand that  I  would  have  one-sixth  of  the  es- 
tate and  also  the  homestead  and  $750 — ^just 
the  one-sixth.  That  Is  ail  I  considered  I  was 
going  to  get  under  the  agreement" 

The  well-corroborated  testimony  of  Mrs. 
Scballer  Is  as  follows:  "I  reside  at  Water- 
town,  S.  D.,  and  am  a  sister  of  Mrs.  Griffing. 
I  was  present  on  the  day  that  Exhibit  A  was 
signed.  I  was  at  the  house  when  that  con- 
versation was  had.  The  five  children  of  Mr. 
Griffing,  Mr.  Stevens,  Mr.  Gisiason  and  Mr. 
Almond  were  also  present  The  way  myself 
and  the  others  came  to  be  present  was  this: 
Mr.  Almond  came  first  and  said  he  had 
brought  the  will,  and  wanted  the  children 
there.  Sister  said  the  children  weren't  there, 
but  that  slie  would  send  for  them.  He  says, 
'Why  they  told  me  they  would  all  be  here  at 
around  11  o'cIo<Jc  to  hear  the  will  read.' 
There  is  no  telephone  In  the  house,  so  she 
sent  Warren,  and  presently  they  came  up 
there.  After  the  will  was  read,  my  sister  did 
not  say  anything  for  some  time.  She  seemed 
Just  paralyzed.  She  did  not  seem  to  be  able  to 
speak,  and  no  one  spoke  until  Mrs.  Gisiason 
said — she  first  asked  in  regard  to  heirs,  and 
then  Mr.  Almond  said,  'This  will  Is  no 
good,  it  is  subject  to  break,'  and  then  she 
says,  'I  don't  think  father  meant  that  Flora 
should  have  nothing.  I  think  be  meant  she 
should  have  an  equal  share  with  the  rest  of 
us,'  and  Milton  spoke  up  and  said,  'Yes, 
Flora  should  have  something.'  He  would  be 
willing — and  said,  'Yes,  Flora,  we  are  willing 
you  should  share  with  us,'  and  then  the 
other  two  girls  said  so,  too,  afterwards.  My 
sister  did  not  make  any  answer  at  all,  and 
then  Mr.  Almond  spoke  up  and  said,  'I  sup- 
pose you  know  this  will  is  subject  to  break,' 
and  Flora  asked  him  if  it  was  subject  to 
break  what  would  be  her  share,  and  he 
said,  'You  can  have  $750  and  your  home- 
stead,' and  then — well,  then  they  all  rose  to 
go  because  it  was  Just  dinner  time,  and  they 
all  went  out  Into  the  dining  room  except  Mr. 
Almond,  who  was  near  the  door,  and  Flora 
said,  'You  mean  all  I  can  have  Is  my  home- 
stead and  $750  out  of  this,'  and  he  said, 
'Yes,  that  is  all  you  can  have,'  and  Flora 
looked  at  me  and  said,  'Isn't  that  dreadful?' 
and  I  said  one-sixth  l3  better  than  that'  It 
was  then  suggested  that  she  talk  .to  the  chil- 
dren In  the  dining  room,  and  said  if  they 
were  willing  she  should  have  the  one-sixth 
she  would  rather  have  it  In  writing,  and 
then  they  said  they  would  meet  at  Holden's 
Bank  after  dinner,  so  after  dinner  we  went 
down  town,  and  I  said  to  Flora,  'It  does  not 
seem  to  me  that  you  understand  Mr,  Al> 
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mond  right.'  I  said,  1  know  that  la  what 
he  said  becanse  he  said  it  to  us  twice,  but 
let's  go  and  see  Mr.  Almond.'  We  had  known 
Mr.  Almond  ever  since  we  had  been  In  Dako- 
ta, and  be  had  always  been  a  very  good 
friend  of  ours,  and  I  had  perfect  confidence 
In  Mr.  Almond,  and  he  has  been  clerk  of 
courts  for  so  many  years,  and  I  felt  what- 
ever he  said  was  right,  and  he  ought  to  know 
so  he  could  tell,  and  we  went  to  find  him, 
and  we  cotild  not  find  him,  and  we  went  to 
the  bank,  and  be  was  there,  and  Just  a  little 
while  after  the  children  came,  and  the  agree- 
ment was  drawn  up." 

On  plaintlfiT's  behalf  Warren  J.  Orlfling 
testified  that  he  was  present  during  all  the 
conversation  at  the  house,  and  that  Mr.  Al- 
mond told  his  mother  that  the  homestead 
and  $750  was  all  that  she  could  have,  and 
that  nothing  was  said  about  her  being  en- 
titled to  one-third  of  bis  father's  estate.  The 
defendants  corroborated  Mr.  Almond  to  the 
effect  that  immediately  after  the  will  was 
read  in  their  presence  he  told  them  all  that 
it  might  be  broken  for  the  reason  that  the 
widow  had  not  been  provided  for;  that,  in 
addition  to  the  homestead  and  $750,  she 
would  be  entitled  to  one-third  of  the  property 
In  case  the  will  was  set  aside,  and  that  the 
agreement  was  entered  into  for  the  purpose 
of  avoiding  litigation.  While  the  testimony 
shows  that  plaintiff  was  suffering  great  men- 
tal anguish  which  tended  to  Impair  her  abil- 
ity to  fully  realize  what  was  said  and  done, 
the  evidence  is  considered  snfllcient  to  sus- 
tain an  material  findings  of  fact,  and  it  is 
very  plain  that  none  of  the  parties  exactly 
knew  her  legal  rights,  or  that  the  marriage 
of  the  testator  operated  to  revoke  the  will 
as  a  matter  of  law.  In  re  Larsen's  Estate 
(S.  D.)  100  N.  W.  738;  Corker  v.  Corker.  87 
Cal.  643,  25  Pac.  922.  The  undisputed  evi- 
dence shows  that  plaintiff  received  nothing  in 
the  way  of  money  or  property  as  considera- 
tion for  her  promise  to  accept  less  than  half 
the  amount  to  which  she  was  lei;ally  en- 
titled, and,  unless  affected  by  the  agreement, 
her  status  and  defendant's,  with  reference  to 
tbe  property,  had  not  changed  prior  to  the 
commencement  of  this  action,  the  determina- 
tion of  which  concerns  other  parties  not  at 
all.  By  adopting  a  provision  of  the  Cali- 
fornia statute,  the  general  rule  that  marriage 
of  the  testator  unqualifiedly  revokes  all  pre- 
vious wills  has  been  modified  In  this  Juris- 
diction as  follows:  "If,  after  having  made  a 
will,  the  testator  marries  and  has  issue  of 
such  marriage,  born  either  in  his  lifetime  or 
after  his  death,  and  the  wife  or  issue  sur- 
vive him,  the  will  is  revoked  unless  provi- 
sion has  been  made  for  such  Issue  by  some 
iiettleuieut,  or  unless  such  issue  are  provided 
fur  In  the  will,  or  In  such  way  mentioned 
tlierein  as  to  show  an  intention  not  to  make 
such  provision;  and  no  other  evidence  to  re- 
but the  presumption  of  such  revocation  can 
be  received.    (2)  If,  after  making  a  will,  the 


testator  nrarrles,  and  the  wife  sorvives  the 
testator,  the  will  is  revoked,  unless  provision 
has  been  made  for  her  by  marriage  contract, 
or  unless  she  Is  provided  for  in  the  will,  or  in 
such  way  mentioned  therein  as  to  show  an  in- 
tention not  to  make  such  provision;  and  no 
other  evidence  to  rebut  the  presumption  of 
revocation  must  be  received."  Section  1023, 
Rev.  Civ.  Code.  The  first  clause  above  quoted 
was  originally  taken  from  the  common  law, 
and  is  a  copy  of  section  567  of  the  "Civil 
Code"  prepared  for  the  State  of  New  York 
by  David  Dudley  Field.  Under  such  provi- 
sion the  marriage  of  a  man  subsequent  to  tbe 
execution  of  his  will  was  not  of  itself  suffi- 
cient In  law  to  operate  as  a  revocation  there- 
of, unless  he  had  Issue  by  such  marriage, 
but  In  that  event  marriage  and  tbe  birth  of 
issue  revoked  the  will  although  tbe  husband 
survived  the  wife.  1  Redfield  on  Wills,  p. 
293;  Cassaday  on  Wills,  {  230;  Bowers  v. 
Bowers,  53  Ind.  430.  By  subdivision  2  of  the 
above-quoted  section  the  effect  of  the  sub- 
sequent marriage  of  a  man  on  his  previously 
executed  will  Is  pronounced  to  be  revocation, 
as  a  matter  of  law,  where  the  wife  Is  neither 
mentioned  in  the  will  nor  provided  for  by 
marriage  contract,  and  such  is  this  case 
precisely. 

In  answer  to  the  contention  that  the  con- 
tract In  suit  is  wholly  without  consideration, 
counsel  for  defendants  maintain  that  the 
compromise  of  prospective  litigation  between 
relatives  is  a  good  and  sufficient  considera- 
tion, and  numerous  cases  are  cited  in  their 
brief  to  the  effect  that  the  settlement  of  a 
doubtful  claim  Is  highly  favored  In  equity 
when  made  with  full  understanding  of  exist- 
ing conditions.  Although  it  is  convincingly 
demonstrated  that  plaintiff  signed  the  con- 
tract under  the  erroneous  belief  that  the 
defendants  were  making  a  substantial  con- 
ceoslon  of  more  pi-operty  than  she  could 
hold  under  the  law,  the  point  we  consider 
controlling  renders  it  needless  to  determine 
whether  there  was  sufficient  conslderatioa 
for  her  promise,  bat  the  question  is  im- 
portant in  its  equitable  relation  to  the  right 
of  rescission  on  the  ground  of  a  mistake  of 
law.  While  the  Insufficiaicy  of  the  evidence 
is  argued  generally  and  at  considerable  length 
by  counsel  for  defendants,  there  seems  to  be 
no  specific  objection  to  the  following  find- 
ing of  the  court,  and  its  verity  may  be  rea- 
sonably inferred  from  the  facts  and  circum- 
stances of  the  case:  "The  plaintiff  at  the 
time  was  grief  stricken,  her  husband  having 
died  within  four  days,  and  been  buried  with- 
in one  day  next  prior  to  such  meeting,  and 
was  in  no  condition  mentally  to  attend  to  any 
important  business,  or  to  fully  and  clearly 
consider  the  nature  or  purport  of  such  agree- 
ment" Regardless  of  a  confiict  of  the  testi- 
mony as  to  whether  plaintiff  was  advised 
that  she  was  entitled  to  one-third  of  her 
deceased  busl)and's  property  it  is  quite  ap- 
parent from  all  the  evidence  that  neither 
Mr.  Almond  nor  any  of  tbe  parties  to  the 
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action  were  familiar  with  the  full  Import 
of  the  statute  relating  to  the  revocation  of 
wills,  nor  did  any  one  seem  to  understand 
that  her  only  right  In  the  homestead  was  to 
occupy  the  same  until  otherwise  disposed 
of  according  to  law,  and  that  the  minor  son 
was  entitled  to  one-half  of  the  $760  exemp- 
tions. While  mutual  concessions  In  the  way 
of  compromise  among  members  of  the  same 
family  are  not  usually  disturbed  for  any 
mistake  of  law,  there  has  constantly  existed 
a  forceful  Inclination  to  relieve  a  party  who 
has,  without  substantial  recompense,  sur- 
rendered property  unquestionably  his  own 
through  a  misconception  as  to  the  extent  of 
his  Interest  therein,  and  the  courts  have 
quite  uniformly  dealt  with  snch  mistakes 
aa  analogous  to  mistakes  of  fact 

In  the  course  of  an  extended  and  character- 
istically able  dissertation  on  the  subject,  Mr. 
Pomeroy  says:  "A  person  may  be  Ignorant  or 
mistaken  as  to  his  own  antecedent  existing 
legal  rights,  interests,  duties,  liabilities,  or  oth- 
er relations,  while  he  accurately  understands 
the  legal  scope  of  a  transaction  Into  which  he 
enters,  and  its  legal  effect  upon  his  rights  and 
llal>ilities.  It  will  be  found  that  the  great 
majority.  If  not.  Indeed,  all,  of  the  well-con- 
sidered decisions  in  which  relief  has  been  ex- 
tended to  mistakes  pure  and  simple,  fall  with- 
in this  class;  and,  also,  that  whenever  cases 
of  this  kind  have  arisen,  relief  has  almost 
always  been  granted,  although  not  always 
on  this  ground.  Courts  have  felt  the  Impera- 
tive demands  of  justice,  and  have  aided  the 
mistaken  parties,  although  they  have  often 
assigned  as  the  reason  for  doing  so,  some  in- 
equitable conduct  of  the  other  party  which 
they  have  Inferred  or  assumed.  The  real 
reason  for  this  judicial  tendency  Is  obvious, 
although  It  has  not  always  been  assigned." 
2  Pom.  Eq.  Juris,  p.  313.  Apparently  famil- 
iar with  the  fundamental  principles  of  jus- 
tice and  that  Ignorance  of  the  law  may 
under  certain  circumstances  be  excused  In 
equity,  the  Legislature  of  this  state  has  for- 
mulated a  statute  by  which  relief  is  clearly 
obtainable  from  mistakes  of  law  arising  in 
a  case  like  the  one  under  consideration. 

Under  the  law  of  this  state  apparent  con- 
sent to  a  contract  is  not  real  or  free  when 
obtained  through  mistake,  and  mistakes  of 
law  are  expressly  brought  within  the  mean- 
ing of  its  provisions  when  they  arise  from  a 
similar  misapprehension  of  the  law  by  all 
parties,  or  a  misapprehension  of  the  law  by 
one  party  of  which  the  others  are  aware  at 
the  time  of  contracting,  but  which  they  do 
not  rectify.  Sections  1195,  1207,  Eev.  Civ. 
Code.  A  party  to  a  contract  may  rescind 
the  same  "if  the  consent  of  the  party  rescind- 
ing, or  of  any  party  Jointly  contracting  with 
him.  was  given  by  mistake.  •  *  •  He 
must  rescind  promptly,  upon  discovering  the 
facts  which  entitle  blm  to  rescind,  If  he  Is 
free  from  duress,  menace,  undue  Influence, 
or  disability,  and  is  aware  of  his  right  to 


rescind.-  Secttona  1283, 1285,  Rev.  Civ.  Code. 
Manifestly,  plaintiff  was  mistaken  as  to  a 
clear  legal  right  which  the  defendants  did 
not  rectify,  although  they  all  appear  to 
have  understood  from  Mr.  Almond  that  she 
was  entitled  to  one-third  of  her  deceased  hus- 
band's property,  and,  in  any  event,  the  facts 
and  drcxunstances  disclosed  by  the  record 
call  for  the  application  of  the  foregoing  stat- 
utory rule.  Due  diligence  In  ascertaining  her 
rights  and  promptness  In  rescinding  has  pre- 
vented any  change  In  the  situation  of  the 
parties  and,  with  the  mistake  corrected,  their 
legal  relations  with  reference  to  the  prop- 
erty are  wholly  restored. 

In  the  absence  of  any  errors  of  law  oc- 
curring at  the  trial,  the  Judgment,  annulling 
the  contract,  Is  affirmed  for  the  reasons 
herein  stated. 

CORSON,  J.,  not  sitting. 


GRIFFING  T.  GISLASON  et  al. 

(Supreme  Court  of  South  Dakota.    Nov.  16. 
1900.) 

Appeal  from  Circuit  Court,  Deuel  County. 

Action  by  Flora  A.  Griffing  against  Effle 
O.  Glslason  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

T.  J.  Law  and  Hall,  Lawrence  &  Roddle, 
for  appellants.  Hanten  &  Loucks,  for  re- 
spondent. 

FULLER,  P.  J.  The  only  question  present- 
ed by  this  appeal  has  been  decided  at  this 
term  In  favor  of  plaintiff  on  the  same  state 
of  facts  and  in  an  action  between  the  same 
parties.  Griffing  v.  Glslason  (S.  D.)  109  N. 
W.  646. 

For  the  reason  stated  in  that  opinion,  the 
repetition  of  which  would  accomplish  no  use- 
ful purpose,  the  Judgment  appealed  from  Is 
affirmed. 


CORSON.  X,  not  Bitting. 


NELSON   V.    KING,    County    Auditor. 

(Supreme  Court  of  South  Dakota.    Nov.  16, 
1906.) 

Mandamus— ELEOTioNB—BAlxoTS—GBOUPiRa 
09  Candidates. 

Where  a  Republican  county  convention 
nominated  no  county  commissioners,  but  a  peti- 
tion for  the  nomination  of  a  certain  person  for 
the  ofiSce  of  county  commissioner  designated  him 
as  a  "Republican,"  mandamus  would  not  lie  on 
the  relation  of  a  signer  of  bis  petition  to  compel 
the  county  auditor  to  print  such  candidate's 
name  In  the  Republican  column,  and  not  to 
print  the  name  of  a  certain  other  person  in  the 
Republican  column. 

Mandamus  by  the  state  on  the  relation  of 
Wllmer  D.  Nelson  to  compel  W.  A.  King,  as 
county  auditor  of  Hughes  county,  to  print 
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tbe  name  of  Frank  L.  Fuller,  as  a  candidate 
for  tbe  office  of  county  commissioner.  Pro- 
ceedings dismissed. 

John  L.  Sutherland  and  Byron  S.  Payne, 
for  plalntift.  GafTy  &  Stephens  and  Qood- 
ner  &  Ooodner,  for  defendant 

HANET,  J.  This  was  an  original  appli- 
cation, upon  notice,  for  a  peremptory  writ  of 
mandamus  commanding  the  defendant  as 
county  auditor  to  print  the  name  of  Frank 
Lk  Fuller,  as  a  candidate  for  county  commis- 
sioner from  the  second  district,  on  the  bal- 
lots to  l)e  used  at  tbe  recent  general  election 
in  Hughes  county,  and  to  not  print  the  name 
of  George  L.  Fay  thereon.  In  the  Republican 
column,  as  a  candidate  for  the  same  office. 
It  was  made  in  tbe  name  of  the  state  on  the 
relation  of  Wllmer  D.  Nelson,  who,  upon  the 
hearing,  was  substituted  as  plaintiff,  for  the 
reason  that  the  Attorney  General  bad  neither 
authorized  nor  refused  to  institute  the  pro- 
ceeding. Smith  T.  Lawrence,  2  S.  D.  185,  49 
N.  W.  7.  It  was  agreed  that  the  Republican 
county  convention  nominated  no  county  com- 
missioners and  that,  though  Mr.  Filler's  pe- 
tition or  certificate  was  signed  by  electors 
only,  be  was  designated  therein  as  a  "Re- 
publican"; a  designation  l)elonging  exclusive- 
ly to  candidates  of  the  Republican  Party. 
The  auditor  was  not  authorized  to  print  bis 
name  under  any  other  designation  than  that 
stated  In  the  certificate.  State  v.  Metcalf, 
18  S.  D.  893.  100  N.  W.  928,  67  li.  R.  A.  .<?31. 
It  could  not  be  printed  under  that  designa* 
tion  for  the  very  obvious  reason  that  Mr. 
Fuller  was  not  nominated  by- the  Republican 
Party.  Under  the  caucus  law  a  party  nom- 
ination for  the  office  of  county  commissioner 
could  be  made  only  by  the  county  convention. 
State  V.  Rexford  (S.  D.)  109  N.  W.  216.  In- 
dependently of  that  law,  be  could  not  be  re- 
garded as  representing  the  Republican  Party, 
because  the  electors  who  signed  bis  certifi- 
cate were  not  authorized  to  select  candidates 
for  the  party.  Hence,  bis  name  properly 
could  not  appear  at  any  place  on  the  ballots. 
With  Mr.  Fuller's  name  excluded  and  Mr. 
Fay's  alone  remaining  it  was  clearly  Imma- 
terial to  plaintlGT  (a  signer  of  the  Fuller  cer- 
tificate) as  to  what  place  tbe  latter  occupied. 
Plaintiff  offered  to  show  that  after  the  time 
for  filing  certificates  bad  expired  and  after 
this  proceeding  was  commenced,  an  amended 
certificate  nominating  Mr.  Fuller,  signed  by 
the  electors  who  executed  the  first  certificate, 
containing  a  different  designation,  had  been 
tendered  to  the  auditor.  This  offer  was  re- 
jected for  the  reason  that  It  was  not  rele- 
vant to  the  issues  raised  by  the  application 
and  answer.  And  the  court,  in  view  of  all 
the  circumstances,  declined  to  allow  an 
amendment  of  tbe  application,  which,  in 
effect,  would  have  Involved  a  state  of  facta 
not  existing  when  tbe  proceeding  was  in- 
stituted. 

So,  without  considering  when,  to  what  ex- 


tent, or  in  what  manner,  a  certificate  of  nom 
inatlon  might  be  amended  by  the  electors 
who  signed  it,  the  application  for  a  peremp- 
tory writ  was  denied,  and  tbe  proceeding 
dismissed. 

CORSON,  J.,  baving  been  absent,  tovik  no 
part  in  this  decision. 


COJMPTT   V.   C.   H.   STARKE   DREDGE   « 

DOCK  CO. 
(Supreme  Court  of  Wisconsin.    Nov.  7,  1906.) 

1.  Municipal  Cobpobations— Use  of  Stbketb 

—  INCUXBBANCES  —  BUILDINO   MATEBIALS  — 
IHJTTBIXS   TO    CHILDBEN. 

Where  'lefendant  placed  material*  ia  the 
street  opposite  tbe  property  on  which  it  was 
working,  as  it  had  a  right  to  do,  that  fact  did 
not  establish  that  children  playing  in  the  street 
were  trespassers,  so  that  defendant  did  not 
have  the  duty  ot  exercising  ordinary  care  not 
to  injure  them. 

2.  Saue — Use  bt  aHii.DBBN— Injubies. 

Tbe  use  of  a  street  by  a  child  nearly  three 
years  old  as  a  place  in  which  to  play  was  not 
80  unlawful  as  to  deprive  him  of  the  right  to 
demand  the  exercise  of  ordinary  care  on  tlie 
part  of  a  person  using  the  highway  as  a  place 
for  the  deposit  of  building  materials. 

3.  NEOLiaxNOK  —  Injuries  —  Dxraonvx   Ma- 
tebiai.. 

Where  plaintiff  was  injared  by  a  splinter 
from  a  pile  being  driven  by  defendant,  evidence 
held  sufficient  to  constitnte  negligence. 

4.  Same  —  Imputed  Neouqence  —  Contbibu- 
TORT  Neolioence. 

Plaintiff,  a  boy  nearly  three  years  old, 
lived  with  his  mother,  who  earned  her  living 
as  a  nurse  and  did  her  own  housekeeping. 
Just  before  the  accident  alie  had  given  plamtiff 
his  lunch,  and  while  she  was  engrossed  in  other 
duties  he  escaped  through  the  yard  to  the  high- 
way, and  had  not  been  out  of  sight  more  than 
15  or  20  minutes  when  he  was  injured  at  a 
point  about  two  blocks  away.  Held,  that  she 
was  not  guilty  of  contribute^  negligence  as  a 
matter  of  law  in  not  more  effectually  restrain- 
ing plaintiff's  conduct 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  {{  136-1.59.] 

Appeal  from  Circuit  Court,  Milwaukee 
County;    Z<awrence  W.  Halsey,  Judge. 

Action  by  Emmett  Compty,  by  bis  guardian, 
etc.,  against  C.  H.  Starke  Dredge  ft  Dock 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Defendant  was  engaged  by  contract  In  the 
driving  of  foundation  piles  within  the  limits 
of  property  of  its  employer  at  the  southeast 
corner  of  Michigan  and  Jefferson  streets  in 
Milwaukee,  and  for  that  purpose  had  a  num- 
ber of  piles  scattered  along  opposite  said 
property  upon  the  easterly  side  of  Jefferson 
street  People  were  In  the  habit  of  passing 
along  such  street,  and  children  were  often 
present,  either  in  passing  or  in  play.  While 
defendant  was  engage  in  driving  a  pile, 
tbe  plaintiff,  aged  2  years  and  10  months 
In  company  with  two  other  boys,  was  seated 
upon  one  of  the  logs  within  the  limits  of 
tbe  street  and  bad  been  from  5  to  16  minutes, 
according  to  varying  testimony.    Soon  after 
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commencing  to  drive  the  pile  at  the  second  or 
third  stroke  or  later,  the  pile  broke  trans- 
versely In  two  or  three  places,  such  breakage 
being  apparent  to  obserration.  Thereupon 
another  blow  was  struck,  whereupon  one  of 
the  sections  of  the  broken  pile  flew  out  of 
the  pile  driver  and  fell  upon  the  plaintiff, 
causing  him  severe  injury.  In  an  action  for 
damages  charging  negligence  of  the  defend- 
ant, a  general  verdict  was  rendered  In  favor 
of  the  plaintiff,  after  overruling  motion  for 
nonsuit  and  for  direction  of  verdict  In  favor 
of  the  defendant  After  denial  of  motion  for 
a  new  trial.  Judgment  was  rendered  upon  ver- 
dict In  favor  of  the  plaintiff,  from  which 
the  defendant  brings  this  appeal. 

C.  H.  Van  Alstlne,  for  appellant  yilas, 
Vilas  ft  Freeman,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  The 
sole  assignment  of  error  Is  upon  refusal 
to  order  nonsuit  or  to  direct  verdict  for  de- 
fendant, which  rests  uxx>n  the  contentions 
that  no  n^llgence  was  proved  against  It, 
that  It  Is  liable  only  for  gross  negligence, 
and  that  contributory  negligence  was  estab- 
lished against  plaintiff's  mother.  Of  course, 
as  appellant  argues,  mere  carelessness  Is 
not  ground  of  liability,  unless  a  breach  of 
some  duty  to  others  and  committed  under 
such  circumstances  as  to  render  injury  to 
the  person  or  rights  of  another  probable. 
Everyone,  however,  owes  a  dnty  to  exercise 
due  care  whenever  negligence  is  likely,  to 
the  apprebeuRion  of  an  ordinarily  Intelligent 
and  prudent  person,  to  injure  another  In  his 
lawful  rights.  There  Is  abundant  evidence 
of  the  frequent  presence  In  Jefferson  street, 
to  the  knowledge  of  the  defendant's  operatives, 
of  people  passing  or  pausing  there  In  such 
proximity  to  the  pile  driver  as  to  be  In  peril 
from  flying  portions  of  piles,  should  they 
break.  Hence  the  reasonable  anticipation 
of  some  Injury  from  such  an  event  might  by 
the  jury  have  been  found.  But  appellant 
argues,  no  duty  rested  upon  defendant  toward 
such  people,  except  to  refrain  from  gross 
negligence,  for  they  were  trespassers;  and 
this  because,  by  the  exercise  of  defendant's 
lawful  right  to  place  In  the  strpet  building 
materials  Inconsistent  with  occupation  there- 
of for  travel,  it  had  temporarily  ceased  to 
foe  subject  to  such  latter  use.  True,  some 
limited  right  in  the  lot  owner  to  Incumber 
an  adjoining  street  with  building  materials 
Is  recognized.  Hundhansen  v.  Bond,  36  Wis. 
29;  Raymond  v.  Keseberg,  84  Wis.  302,  54 
N.  W.  612,  19  L.  R.  A.  643.  The  exercise  of 
such  right  does  not,  however,  transpose  the 
street  into  private  property.  It  Is  merely 
one  of  the  lawful  uses  of  the  space  as  a  pub- 
lic street  and  is  in  deference  to  the  rights 
of  others  to  make  all  lawful  use  thereof. 
Raymond  t.  Keseberg,  supra ;  Van  O'Llnda 
V.  Lothrop,  21  Pick.  (Mass.)  292,  82  Am.  Dec. 
261.  The  presence  of  a  vehicle  in  the  street, 
while   entirely   lawful.   Is  not  exclusive  of 


the  right  of  another  to  be  there,  nor  does 
such  lawfulness  absolve  the  owner  from  the 
duty  of  due  care  toward  the  other.  Wljy 
should  lawfulness  of  building  materials  have 
any  greater  effect?  We  cannot  at  all  agree 
with  the  proposition  that  because  defendant 
had  placed  some  materials  within  the  limits 
of  Jefferson  street,  all  others  using  the  street 
were  trespassers,  nor  that  defendant  was  ab- 
solved from  the  general  duty  of  ordinary 
care  toward  them. 

At  this  point  counsel  further  Insists  that 
whatever  may  be  true  as  to  a  traveler,  one 
using  the  street  otherwise  than  for  persistent 
travel  is  unlawfully  using  it,  and  therefore 
a  trespasser,  and  contends  that  one  standing 
in  the  street  from  motives  of  curiosity,  or  a 
child  using  the  street  for  purposes  of  play, 
is  within  the  application.  He  cites  cases 
denying  liability  of  municipalities  to  non- 
travelers  and  the  definitions  of  travel  there 
announced;  but  such  cases  present  little 
analogy,  for  they  go  ai)on  a  strict  construc- 
tion of  the  statute  imposing  municipal  lia- 
bility, and,  while  holding  that  one  must  be 
a  traveler  In  order  to  have  the  benefit  of 
such  statute,  by  no  means  decide  that  every 
other  person  is  unlawfully  within  the  street 
or  a  trespasser.  Reed  v.  City  of  Madison, 
83  Wis.  171,  1T7,  63  N.'W.  547,  17  I*  R.  A. 
733.  It  is  settled  that  one  is  not  an  outlaw 
merely  because  «ngaged  In  an  unlawful  act 
within  the  street,  but  Is  nevertheless  entitled 
to  recover  for  an  injury  to  which  the  unlaw- 
fulness of  his  own  act  has  no  proximate 
causal  relation.  Sutton  v.  Town  of  Wau- 
watosa,  29  Wis.  21,  9  Am.  Rep.  534.  High- 
ways are  devoted  to  all  such  uses  as  are 
ordinarily  made  of  them,  and  we  are  not 
prepared  to  declare  that  standing  therein 
to  study  a  show  window,  or  to  discuss  busi- 
ness or  politics,  may  not  to  a  reasonable  ex- 
tent be  within  the  traditional  uses  of  the 
public  street  The  question  of  the  use  of  the 
streets  by  children  is  so  fully  discussed  In 
Busse  V.  Rogers,  120  Wis.  443,  98  N.  W.  219, 
64  li.  R.  A.  183,  that  little  need  be  added. 
Children,  since  long  prior  to  the  dedication 
of  any  of  our  streets,  have  used  public  places 
for  play  and  satisfaction  of  their  childish 
instincts  and  propensities.  Such  fact  Is 
known  of  all  men,  is  involved  in  the  use  for 
which  streets  are  dedicated,  and  Is  and  must 
be  taken  into  account  by  ordinarily  prudent 
and  humane  persons  in  the  regulation  of 
their  conduct  Melbus  v.  Dodge,  38  Wis.  300, 
20  Am.  Rep.  6;  Johnson  v.  Railway  Co.,  49 
Wis.  529,  5  N.  W.  886 ;  Hemmlngway  v.  Rail- 
way Co.,  72  Wis.  42,  50,  37  N.  W.  804,  7 
Am.  St  Rep.  823.  It  is  difficult  to  discover 
any  respect  in  which  appellant's  contention 
is  not  directly  refuted  by  Johnson  v.  Railway 
Co.  There  a  little  boy  was  playing  upon 
defendant's  tracks  at  a  street  crossing.  The 
tracks  were  lawfully  there.  The  court  nev- 
ertheless held  that  although  yielding  to 
childish  Impulse,  the  boy  had  stopped  to 
play,  be  was  lawfully  In  the  street  and  the 
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defendant  owed  blm  the  duty  of  due  care 
In  operating  its  trains,  and  was  liable  for 
failure  therein. 

Appellant's  principal  reliance  Is  upon 
Friedman  v.  Snare,  etc,  71  N.  J.  Law,  605, 
61  Atl.  401,  70  L.  K.  A.  147,  and  Pueschell 
T.  K.  G.  I.  Co.,  79  Mo.  App.  459.  These 
cases,  while  In  ultimate  decision  perhaps 
distinguishable  from  Busse  v.  Rogers,  supra, 
rest  largely  on  reasoning  quite  In  conflict 
with  our  views  as  there  expressed,  and  we 
should  hesitate  to  accord  them  full  force  as 
authority.  They  are,  howeyer,  so  clearly  dis- 
tinguished from  the  case  at  bar  as  to  be  of 
little  significance.  In  both  the  injury  was 
caused  by  the  material  itself,  which  had  been 
piled  in  the  street,  and  was  Immediately  In- 
duced by  acts  of  the  injured  person  In  tamp- 
ering with  or  climbing  upon  the  piled-up 
beams.  The  trespass  there  declared  to  exist 
was  trespass  upon  the  personal  property,  and 
the  holding  was  tliat  one  lawfully  placing 
material  in  the  street  owed  no  duty  to  make 
such  materials  safe  as  playthings.  In  the 
present  case  the  material  in  the  street  bad 
nothing  to  do  with  causing  the  Injury.  Its 
presence  is  merely  invoked  to  convict  plain- 
tiff of  trespass  In  being  at  the  place  where 
he  was  injured  by  acts  of  defendant  In  op- 
erating its  pile  driver  claimed  to  be  negli- 
gent We  can  discover  no  reason  to  avert 
the  conclusion  that  defendant  owed  towards 
persons  lawfully  In  the  street  the  duty  of 
due  care  In  operating  its  pile  driver,  and 
that  plaintiff's  presence  was  not  unlawful  un- 
der the  circumstances  disclosed  by  the  evi- 
dence most  favorable  to  him. 

Appellant's  contention  that  there  was  no 
evidence  of  any  negligence  in  operating  the 
pile  driver  cannot  be  sustained.  Three  wit- 
nesses testified  that  at  the  penultimate  stroke 
of  the  hammer  the  pile  broke  transversely  in 
two  or  three  places,  so  as  to  make  obvious 
that  another  blow  might  well  cause  one  or 
other  of  the  segments  to  fly  out  of  place. 
This  breakage  was  plainly  obvious  to  wit- 
nesses 20  to  50  feet  away.  Defendant's  fore- 
man, whose  duty  was  to  signal  the  engineer 
as  to  frequency  and  force  of  the  blows,  stood 
but  3  or  4  feet  away  from  the  pile,  look- 
ing directly  at  it.  The  engineer  was  located 
but  10  or  15  feet  from  the  pile,  also  watch- 
ing It  at  each  stroke  of  the  hammer.  The 
inference  was  entirely  reasonable  that  they 
saw  what  was  obvious  to  their  eyes.  If, 
knowing  the  breakage,  the  foreman  permitted 
or  the  engineer  caused  the  additional  blow, 
we  deem  the  Inference  of  negligence  entirely 
legitimate  within  the  Jury's  province. 

Upon  the  Issue  of  contributory  negligence 
of  plaintiff's  mother,  the  evidence  tends  to 
show  that  she  lived  In  a  house  something 
more  than  a  block  and  a  half  from  the 
place  of  injury,  and  around  two  street  cor- 
ners; that  she  was  a  woman  who  earned 
her  own  living  as  a  nurse,  and  had  the  care 
of  the  housekeeping  for  her  family,  consist- 
ing ot  her  mother,  an  adult  brother,  herself, 


and  three  children;  that  she  bad  never 
known  the  plaintiff  to  go  where  the  pile 
driver  was  at  work ;,  that  on  the  day  in  ques- 
tion her  brother  was  sick  In  bed,  and  she 
was  engaged  with  her  Saturday  house-clean- 
ing; that  she  gave  plaintiff  his  lunch  in  the 
kitchen,  which  had  a  door  leading  to  the 
back  yard  that  was  not  locked;  that  after 
giving  him  bis  lunch  she  turned  to  ber  work 
in  another  room  and  was  out  of  sight  only 
15  or  20  minutes  when  she  learned  of  bis 
Injury.  To  reach  this  place  of  danger  be 
must  have  gone  from  the  kitchen  into  tbe 
back  yard,  thence  into  the  street  In  front, 
and  around  by  the  streets  to  the  place  of 
Injury.  We  think  that  the  ordinary  mother 
of  a  family,  under  these  circumstances, 
would  be  very  much  surprised  to  learn  that 
she  had  been  guilty  of  negligence  in  the 
care  of  an  approximately  three  year  old 
child.  Certainly  tbe  fact  of  such  negligence 
is  not  clear  enough  to  be  declared  as  matter 
of  law.  Jolmson  ▼.  Railway  Co.,  supra; 
Hoppe  V.  Railway  Co,  61  Wis.  357,  21  N. 
W.  227;  Holdridge  v.  Mendenhall,  108  Wis. 
1,  83  N.  W.  1100,  81  Am.  St  Rep.  8T1;  Deck- 
er V.  McSorley,  111  Wis.  91,  86  N.  W.  664. 
Judgment  affirmed. 


In  re  tiUElFT  et  nz. 
(Supreme  Court  of  Wisconsin.    Nor.  7,  1908.) 

1.  WiiXB  —  CoMSTBiTcrnoN  —  Ckkatioh  or 
TansT  Estates  —  AcTHORiTT  to  Mobtoaqb 
Estate. 

A  testator  gave  the  residue  of  his  real  and 
personal  estate  to  his  executors,  in  trust  "to  bold, 
manage,  invest,  •  •  •  lease,  sell,  •  •  • 
grant,  and  convey  the  whole  or  any  part  there- 
of, ••  •  and  generally  to  •  *  •  manage 
and  control"  the  said  estate  as  fully  as  the 
testator  mieht  do,  if  living,  and  to  nse  the  in- 
come for  the  support  of  his  son.  Held  that, 
on  the  trnst  estate  yielding  no  income  above  the 
necessary  expenses  of  repairs,  taxes,  and  in- 
surance, the  executors  were  anthorized  to  bor- 
row money  and  execute  a  mortgaKe  on  the  trust 
estate  to  secure  the  same,  for  the  purpose  ot 
making  improvements  thereon  and  thereby  make 
the  estate  yield  an  Income  sufficient  to  famish 
the  BOD  the  care,  required  by  the  will. 

2.  Infants  —  Peopbbtt  —  MoBTOAGB  Urdeb 
Obdeb  of  Coobt. 

A  testator  gave  the  residue  of  hit  real 
and  persona)  estate  to  his  executors,  in  trust 
for  the  snpport  of  his  son  W.,  and  provided 
that,  if  W.  died  without  issue,  the  executors 
should  convey  the  realty  to  his  son  P.  for  life, 
with  remainder  to  his  issue.  W.  died  without 
issue.  P.  had  an  infant  child.  The  executor* 
had  lawfully  mortgaged  the  premises.  Held 
that,  on  there  being  no  available  means  of 
satisfying  the  mortgage,  the  Interest  of  the  in- 
fant child  was  promoted,  within  Laws  1899, 
p.  525,  c.  300,  authorizing  the  mortgaging  of  real 
estate  for  the  benefit  of  minors,  by  the  execu- 
tion of  a  mortgage  to  secure  a  loan  to  obtain 
money  to  pay  the  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Infanta,  H  84,  68,  67,  71.] 

a.  samk. 

I^e  court,  authorising  the  execution  of  a 
mortgaRe  of  real  estate  to  protect  the  interests 
of  an  infant  remainderman  therein,  may  direct 
that  delinquent  taxes  be  paid  out  ot  the  money 
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raised  by  the  mortgage,  though  It  was  the  duty 
«f  th«  life  tenant  to  pay  the  tazoL  for  a  delay 
of  redemption  nntil  payment  could  be  enforced 
against  tiie  life  tenant  might  Imperil  the  in- 
fant's Interests. 

4.  Saue. 

Where  ezecntors  had  power  nnder  the  will 
to  make  a  mortgage  on  an  estate  held  in  trust 
by  them,  the  question  whether  the  ezecntors 
exceeded  their  trust  in  the  application  of  the 
net  income  of  the  trust  estate  was  immaterial 
«n  the  issue  of  the  propriety  of  the  court  order- 
ing  a  new  loan  to  provide  for  the  payment  of 
the  mortgage  to  protect  the  interest  of  an  in- 
fant in  the  estate  from  loss  as  threatened  if 
the  mortgage  was  not  paid. 
Gasaoday,  O.  J.,  dissentiog. 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Warren  D.  Tarrant  Judge. 

In  the  matter  of  the  application  of  Phillip 
Lneft,  Jr.,  and  another  for  leave  to  mortgage 
real  estate.  From  an  order  authorizing  the 
execution  of  a  mortgage  and  directing  the  ap- 
plication of  the  money  borrowed,  Flora  Annie 
Lneft,  by  her  guardian,  appeals.    Affirmed. 

An  appeal  from  an  order  of  the  circuit 
court  authorizing  a  referee  to  mortgage  lands 
in  which  a  minor  has  an  interest  under  a  will. 
On  February  17,  1895,  Phillip  Lneft,  a  resl- 
d«(it  of  Milwaukee,  died  testate.  His  will 
was  admitted  to  probate  April  5,  1895.  The 
executors  named  in  the  will  duly  qnallfled, 
and  letters  testamentary  Issued  to  them, 
and  they  continued  to  act  as  executors  and 
trustees  during  the  continuance  of  the  trust 
nnder  the  will.  The  will  of  Phillip  Lueft, 
deceased,  gave  $20,000  out  of  his  personal 
estate  to  his  son,  Phillip  Lueft,  Jr.,  and  then 
provided  as  follows: 

"All  the  rest  and  residue  of  my  estate,  real 
or  personal,  and  wherever  situate  at  the 
time  of  my  death,  I  give,  devise,  and  be- 
queath to  my  said  executors,  In  trust,  how- 
ever, for  the  following  purposes,  to- wit:  to 
hold,  manage,  invest,  and  reinvest  the  same, 
collect  the  rents,  profits  and  Income  arising 
therefrom;  to  make  all  necessary  repairs, 
and  pay  the  taxes,  assessments  and  Insurance 
thereon;  to  lease,  sell,  deliver,  transfer,  grant 
and  convey  the  whole  or  any  part  thereof; 
to  Invest  and  reinvest  the  proceeds  of  sale, 
and  generally,  to  have,  manage  and  control 
my  said  estate  as  fully  as  I  might,  If  living, 
do  myself;  all  subject,  however,  to  the  pro- 
visions, conditions,  limitations  and  restric- 
tions hereinafter  contained. 

"(A)  I  direct  that  during  the  continuance  of 
this  trust,  my  said  executors  and  trustees 
shall  use  the  net  income  arising  from  the  es- 
tate hereby  devised  and  bequeathed  to  them 
as  aforesaid,  or  so  much  of  said  income  as 
may  be  necessary  therefor,  for  the  purpose  of 
properly  caring  for  and  maintaining  my  son 
William  Lneft,  and  his  family,  If  any;  it  be- 
ing my  Intention  that  my  said  son  shall.  In  so 
far  as  said  net  Income  shall  suffice,  be  main- 
tained In  the  manner  we  have  heretofore 
lived,  and  receive  all  necessary  care,  assist- 
ance and  comforts. 

"(B)  All    personal    property    herein    be- 


queathed to  my  said  racecutors  and  trustees 
shall  be  Invested,  kept  invested  and  rein- 
vested by  my  said  executors  and  trustees  In 
good  Interest  bearing  securities,  secured  by 
first  mortgage  on  real  estate,  situate  In  the 
city  of  Milwaukee,  county  of  Milwaukee,  and 
slate  of  Wisconsin. 

"(C)  In  case  my  said  executors  and  trustees 
shall  sell  any  of  the  real  estate  hereinbefore 
devised  to  them,  I  direct  that  the  proceeds 
of  such  sale  or  sales  shall  be  Invested,  kept 
invested  and  reinvested  by  my  said  executors 
and  trustees  In  good  Interest  bearing  securi- 
ties secured  by  first  mortgage  on  real  estate 
situate  in  the  said  city  of  Milwaukee;  for 
the  purposes  of  this  will  the  proceeds  of  such 
sales  shall  be  deemed  real  estate  and  shall 
be  disposed  of  by  my  executors  and  trustees 
In  the  manner  hereinafter  provided  for  the 
dl^wsal  of  my  real  estate. 

"(D)  This  trust  shall  terminate  on  the 
death  of  my  said  son  William  Lueft.  In  the 
event  that  on  the  termination  of  this  trust 
my  said  son  William  Lueft  shall  leave  him 
surviving  lawful  issue  I  will  and  direct  that 
my  said  trustees  shall  convey  and  pay  over 
all  the  estate  then  In  their  hands  to  such  law- 
ful issue  forever." 

The  will  provided,  further,  that  If  this 
son,  William  Lneft,  Should  leave  no  lawful 
issue,  then  the  executors  were  to  convey  and 
dispose  of  the  estate  In  their  hands  as  fol- 
lows: (a)  To  transfer  to  his  son  Phillip 
Lneft,  Jr.,  all  personalty  In  hand  absolutely, 
and  to  convey  to  him  all  real  estate  for  life 
with  remainder  In  fee  to  his  lawful  issue 
surviving  him,  and  If  he  should  die  leaving 
no  lawful  Issue  then  to  testator's  legal  heirs; 
(b)  if  the  son  Phillip  Lueft,  Jr.,  should  not 
then  be  living  to  transfer  the  property  to  his 
lawful  heirs;  and  (c)  If  he  should  leave  no 
lawful  Issue  then  they  were  to  transfer  the 
estate  In  their  hands  to  testator's  legal  heirs. 
At  the  time  of  testator's  death  his  son  Wil- 
liam was  Insane,  and  had  been  In  an  asylum 
for  the  insane  for  some  seven  or  eight  years. 
He  died  September  7,  1901,  unmarried  and 
leaving  no  issufc  The  son  Phillip  Is  married, 
and  at  the  time  of  William's  death  had,  and 
still  has,  one  child,  a  daughter.  Flora  Annie, 
who  is  a  minor.  She  appears  by  guardian 
and  prosecutes  this  appeal. 

Testator's  estate  at  the  time  of  his  death 
consisted  of  personal  property  amounting  to 
$26,474,  and  two  pieces  of  real  estate — one 
piece  situated  on  Twelfth  street,  appraised 
at  $8,600,  and  another  situated  on  Wells 
street,  appraised  at  $5,000.  The  Twelfth 
street  property  consisted  of  a  lot  and  a  half, 
upon  which  was  located  an  old  brick  struc- 
ture. About  five  years  after  testator's  death, 
the  executors,  by  moving  the  old  structure  to 
the  rear  of  the  lot  and  by  constructing  a  new 
flat  building  on  It,  made  Improvements  on 
the  Twelfth  street  property  at  a  cost  of  about 
$36,000,  which  was  paid  by  applying  the 
legacy  to  Phillip  Lueft,  Jr.,  amounting  to 
$20,000,  by  using  $1,000  of  cash  on  hand  be- 
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longing  to  the  residue  of  the  estate,  and  by 
applying  $15,000,  raised  by  a  loan  on  Sep- 
tember 18, 1901,  by  the  executors  and  trustees 
under  the  will,  payment  thereof  being  se- 
cured by  a  mortgage  on  the  real  estate  so 
improved.  Tliey  also  expended  $1,S00  in  Im- 
provements on  the  Wells  street  property,  put- 
ting It  in  proper  condition  for  letting.  This 
action  of  the  executors  is  alleged  to  have 
been  taken  under  the  powers  of  the  will,  and 
for  the  purpose  of  increasing  the  Income, 
which  was  InsufDcient  to  pay  taxes,  assess- 
ments, necessary  repairs,  expenses  for  the 
maintenance  of  the  property,  and  the  support, 
as  directed  by  the  will,  of  the  son  William.. 
On  March  30,  1903.  Phillip  Lueft,  Jr.,  and  his 
wife,  under  chapter  300,  Laws  1899,  peti- 
tioned the  circuit  court  to  authorize  a  mort- 
gage of  $18,000  on  this  real  estate,  the  avails 
of  such  mortgage  to  be  applied  In  payment  of 
the  $16,000  mortgage  given  by  the  executors 
and  trustees  and  Interest  due  thereon,  and 
to  pay  the  unpaid  taxes  on  the  real  estate  for 
the  years  1900,  1901,  and  1902.  NoUce  of 
such  application  was  given  to  appellant  and 
her  guardian  ad  litem. 

The  petition  set  forth  substantially  the 
foregoing  facts  and  further  alleged  that  the 
executors,  as  directed  by  the  will,  had  sup- 
ported the  son  William  in  an  agylum  for  the 
Insane  until  the  time  of  his  death;  that  the 
income  from  the  real  estate  as  so  improved 
was  insulBclent  to  so  maintain  him  and  pay 
the  expense  of  administration,  the  debts,  tax- 
es, assessments,  and  improvements  on  the 
real  estate;  that  there  was  no  money  of  the 
estate  on  hand  to  pay  the  mortgage  when 
due,  and  that  there  were  taxes  unpaid  on 
the  estate  for  the  years  1900,  1901,  and  1902; 
that  a  mortgage  loan  of  $18,000  on  the  prop- 
erty would  well  promote  the  Interests  of  the 
daughter.  Flora  Annie,  prevent  the  probable 
foreclosure  of  the  mortgage,  pay  the  former 
loan  of  $15,000  with  Interest,  and  by  redemp- 
tion of  the  outstanding  tax  certificates  pre- 
vent the  Issuance  of  tax  deeds  on  the  prem- 
ises. The  court,  after  a  hearing  and  a  refer- 
ence respecting  the  application,  made  an  or- 
der, based  on  this  petition,  in  which  it  found: 
"that  the  interests  of  said  Flora  Annie  Lueft, 
and  of  any  after-bom  children  of  said  Phillip 
Lueft,  Jr.,  who  will  also  own  and  become 
interested  In  said  real  estate  under  and  by 
said  last  will  and  testament  of  said  Phillip 
Lueft,  deceased,  require  and  will  be  substan- 
tially promoted  by  the  mortgaging  of  the  real 
estate  mentioned  in  said  petition  and  herein- 
after described  for  the  sum  of  eighteen  thou- 
sand ($18,000.00)  dollars,  for  the  reasons  set 
forth  in  said  petition,"  authorized  the  exe- 
cution of  a  mortgage,  and  directed  the  appli- 
cation of  the  money  so  borrowed  in  discbarge 
of  the  former  mortgage  and  Interest  due  on 
It  and  the  payment  of  unpaid  taxes.  This 
is  an  appeal  from  such  order. 

F.  H.  Bottum  and  (Ryan,  Ogden  &  Bottum, 
of  counsel),  for  appellant  Austin  Fehr  & 
Gehrz  sad  Emil  Wallber,  for  respondenta. 


SIEBECKER,  J.  (after  stating  the  facts). 
Under  the  provisions  of  the  will  it  Is  un- 
questioned that  the  executors  took  the  resi- 
due of  the  estate  for  the  purpose  of  applying 
the  net  income  thereof.  If  necessary,  to  the 
care  and  maintenance,  during  his  life,  of  tes- 
tator's son,  William,  and  of  his  family.  If 
he  had  any.  In  their  administration  of  ttie 
trust,  for  the  purposes  and  in  the  manner  set 
out  In  the  statement  of  facts,  they  mortgaged 
the  real  estate  for  $15,000,  to  pay  In  part  for 
the  Improvements  made  on  It.  The  inquiry  is 
whether  the  executors  had  power  so  to  mort- 
gage the  real  estate  under  the  powers  con- 
ferred by  the  will.  The  chief  difficulty  arises 
in  determining  whether  the  power  to  make 
disposition  of  the  real  estate,  given  In  the 
will,  included  the  power  to  mortgage  It  for 
the  purposes  of  administering  the  trust  with 
respect  to  the  care  and  maintenance  of  the 
son  William.  The  decisions  on  the  subject  of 
the  right  of  trustees  to  mortgage  real  estate 
under  a  simple  power  of  sale  are  not  harmon- 
ious. Larduer  v.  Williams,  98  Wis.  614,  74 
N.  W.  346.  The  weight  of  authority  seems 
to  be  that  a  mere  power  to  sell,  such  as  tbat 
of  a  power  of  attorney  to  sell  real  estate,  con- 
fers no  power  to  mortgage.  1  Jones  on  Mort- 
gages, 5  129,  and  cases  cited ;  2  Washburn  on 
Real  Property,  {  1690,  and  note.  But  when 
such  powers,  coupled  with  charges  upon  the 
estate,  are  conferred  by  wills  or  other  in- 
struments, and  the  executors  are  Intrusted 
with  its  management  to  carry  out  and  dis- 
charge such  obligations  no  such  limitation 
is  implied.  Under  such  circumstances,  the 
extent  of  the  power,  conferred  by  such  words 
as  "to  sell,"  "convey"  and  their  equivalents, 
is  to  be  ascertained  from  the  intention  of  the 
donor  of  the  power  In  the  light  of  the  purposes 
and  objects  of  the  trust  as  expressed  in  the 
grant 

In  the  construction  of  powers  conferred  for 
such  objects,  we  again  find  the  decisions  up- 
on the  subject  irreconcilable.  Some  of  the 
courts  have  adopted  the  strict  construction, 
and  hold  that  no  power  to  mortgage  is  im- 
plied by  the  language  granting  power  to  sell, 
convey,  and  dispose  of  the  real  estate,  for 
the  reason  that  such  terms  negative  an  In- 
tent of  the  donor  to  authorize  mortsasing  the 
estate.  Of  this  class  are  the  following  cases: 
Bloomer  v.  Waldron,  8  Hill  (N.  Y.)  361 ;  Pot- 
ter V.  Hodgman,  81  App.  Div.  (N.  T.)  233,  80 
N.  Y.  Supp.  1056 ;  Price  v.  Courtney,  87  Mo. 
387,  56  Am.  Rep.  453 ;  Parkhurst  v.  Trumbull. 
130  Mich.  408,  90  N.  W.  25 ;  Greene  v.  Greene, 
19  R.  I.  619,  35  Atl.  1042,  35  L.  R.  A.  790. 
Other  courts  adopt  a  liberal  interpretation 
of  such  terms  when  employed  In  granting 
such  powers,  and  have  construed  them  as  ex- 
pressly including  the  authority  to  mortgage. 
This  rule  Is  followed  in  Pennsylvania  and 
other  jurisdictions.  Zane  v.  Kennedy,  73 
Pa.  182;  McCreary  v.  Bomberger,  151  Pa. 
323,  24  Aa  1066,  31  Am.  St  Rep.  760;  Jack- 
son V.  Everett  3  Tenn.  Cas.  811;  Stelfel  ft 
Pfelfer  v.  Clark,  9  Baxt  (Tenn.)  466 ;  Ruther- 


Digitized  by 


Google 


wis.) 


IN  BE  LUBFT. 


655 


ford  Land  A  Imp.  Co.  r.  Sanntrock,  60  N.  J. 
Eq.  471.  46  Atl.  648;  Mills  v.  Banks,  3  Peere 
Wms.  1;  Ball  t.  Harris,  4  Myl.  &  G.  264;  4 
Kent's  Comm.  S45.  This  court  In  tire  case  of 
Lardner  v.  Williams,  98  Wis.  514,  74  N.  W. 
346,  treating  of  the  question  here  involved, 
adopted  the  rule  followed  In  many  Jurisdic- 
tions of  looking  Into  the  Instrument  creating 
the  trust  and  of  giving  effect  to  the  manifest 
Intent  of  the  donor  as  shown  by  the  light  of 
the  surrounding  circumstances.  The  principle 
of  this  rule  Is  that  If  the  purpose  of  the  trust 
can  be  answered  and  best  accomplished  by 
mortgaging  the  estate  and  If  this  is  not  In 
violation  of  the  intention  of  the  donor,  thMi 
this  method  of  administration  is  proper  and 
within  the  grant  of  the  power.  Such  constmc- 
tlon  was  followed  In  Starr  v.  Moulton,  97 
111.  625;  Faulk  v.  Dasblell,  62  Tex.  642,  60 
Am.  Rep.  542;  Loebenthal  v.  Raleigh,  86  N. 
J.  Eq.  169;  Waterman  v.  Baldwin,  68  Iowa, 
255,  26  N.  W.  435;  Kelt  v.  Morrison,  158 
Mass.  187,  26  N.  B.  427,  10  L.  R.  A.  756,  26 
Am.  Bt  R^.  616.  See,  also,  4  Kenf  s  C!omm. 
346,  and  cases  cited ;  Perry  on  Trusts,  S  768. 
The  will  clearly  declares  the  object  of  the 
trust  conferred  on  the  executors.  They  were 
to  employ  the  residue  of  the  estate  trans- 
ferred to  them  so  that  his  son  William 
should  be  cared  for  and  maintained.  In  the 
manner  In  which  he  had  theretofore  received 
"all  necessary  care,  assistance,  and  comforts," 
and  the  cost  thereof  was  to  be  defrayed  out 
of  the  net  Income  of  the  estate.  To  accomp- 
lish this  purpose  the  executors  were  vested 
with  the  residue  of  the  estate,  after  a  be- 
quest of  $20,000  out  of  the  personal  estate 
to  hl8  son  Phillip,  "to  hold,  manage,  Invest, 
and  reinvest  the  same^  collect  the  rents, 
profits  and  Income  arising  therefrom ;  to 
make  all  necessary  r^alrs,  and  pay  the  taxes, 
assessments  and  Insurance  thereon ;  to  lease, 
sell,  deliver,  transfer,  grant  and  convey  the 
whole  or  any  part  thereof;  to  Invest  and 
reinvest  the  proceeds  of  sale,  and  generally, 
to  have,  manage  and  control  my  said  estate 
as  fully  as  I  might,  If  living,  do  myself." 
In  Its  terms  and  phraseology  this  language 
Is  significant,  showing  that  the  testator  In- 
tended to  confer  on  the  executors  all  neces- 
sary authority  under  the  power  to  manage 
the  property  throughout  William's  life  so 
as  to  provide  for  him  as  the  testator  had 
done  In  his  lifetime.  It  Is  evident  that  he 
Intended  to  Invest  them  with  broad  and  dis- 
cretionary powers  in  the  control  and  manage- 
ment of  the  property,  and  in  the  conduct 
of  William's  affairs  for  bis  benefit  The 
terminology  necessarily  Implies  that  the  ex- 
ecutors were  to  handle  the  property  in  such 
ways  as  they  found  best  uuder  the  circum- 
stances to  meet  the  charge  imposed  by  the 
win.  The  terms  of  the  will  and  the  direc- 
tions It  Imposed  negative  the  idea  that  the 
executors  were  to  be  limited  to  an  at>solute 
sale  of  the  real  estate  and  to  reinvesting  the 
proceeds  In  interest-bearing  securities.    Tes- 


tator manifestly  contemplated  that  they 
should  secure  the  largest  possible  Income  from 
the  estate.  The  accomplishment  of  such  an 
object  Implies  thot  they  were  vested  with 
a  discretion  to  adopt  such  management  as 
they,  in  their  Judgment,  found  would  best 
attain  the  desired  result  No  portion  of  the 
will  indicates  an  Intention  to  restrict  this 
authority  by  limiting  the  management  and 
the  disposition  of  the  property  to  any  ^eclflc 
method. 

We  should  look  to  all  parts  of  the  will  to 
ascertain  the  testator's  Intention.  Taking  this 
view  of  the  will,  we  think  that  the  language, 
"generally,  to  have,  manage  and  control  my 
said  estate  as  fully  as  I  might  if  living,  do 
I  myself,"  an  expression  of  testator's  intention 
i  to  confer  broad  and  comprehensive  powers 
I  for  the  purposes  of  this  trust  and  that  It 
I  should  be  construed  as  Intending  to  give  the 
I  language  of  the  will  a  significance  inclusive 
I  of  every  meaning  In  which  the  words  may 
i  be  used,  Instead  of  a  restricted  one.    It  ap- 
I  pears  that  the  real  estate  held  In  trust  yleld- 
{  ed  no  Income  al>ove  the  necessary  expenses  of 
repair,  taxes,  and  Insurance.    After  It  was 
Improved,  as  shown.  It  yielded  a  net  Income 
I  sufficient  to  furnish  the  son  William  the  care 
and  maintenance  directed  and  the  executors 
were  thus  enabled  to  accomplish  the  purposes 
of  the  trust    In  the  light  of  these  facts,  It 
seems  obvious  that  the  provisions  of  the  will 
were  complied  with  by  the  executors  In  mak- 
ing  the  Improvements   and  that  their   ad- 
ministration was  in  harmony  with  testator's 
Intention    that    the    powers    granted    them 
should  be  co-extenslve  with  the  purposes  of 
the   trust   and   Included   those   required   to 
carry  out  the  improvements  of  the  real  es- 
tate, and  for  this  purpose  they  had  authority 
to  execute  the  mortgage  for  $16,000.     This 
mortgage  being  valid,   and  there  being  no 
means  of  payment  available,  It  seems  ob- 
vious that  the  only  way  to  protect  the  Infant's 
Interest  and  to  prevent  a  sale  of  the  premises 
In  satisfaction  of  this  mortgage  is  to  author- 
ize another  loan  to  secure  money  to  pay  It 
Such  a  course  is  promotive,  within  the  con- 
templation of  chapter  300,  p.  525,  Laws  1899, 
of  her  interests  in  the  property. 

It  is  suggested  that  the  court  erred  in  di- 
recting that  the  delinquent  taxes  be  paid  out 
of  the  money  so  to  be  raised  in  this  proceed- 
ing, because  the  law  Imposes  the  duty  of 
paying  them  on  the  life  tenant  Notwith- 
standing such  duty  of  the  life  tenant  the 
court  may  very  properly  direct  redemption 
from  a  sale  for  delinquent  taxes,  to  prevent 
the  Issuance  of  tax  deeds,  thereby  protect- 
ing the  infant's  estate.  A  delay  of  redemp- 
tion until  payment  could  be  enforced  against 
the  life  tenant  might  seriously  Imperil  the 
Infant's  Interests. 

It  Is  urged  that  the  executors  exceeded 
their  trust  In  applying  more  than  the  net  In- 
come to  William's  support  Whether  or  not 
there  is  a  basis  for  such  a  claim  Is  immateri< 
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al  In  this  proceeding.  The  executors  had 
power  under  the  will  to  make  the  $15,000 
mortgage,  and  It  was  prc^r  for  the  court 
to  order  a  new  loan  to  provide  for  its  pay- 
ment to  protect  the  Infant's  estate  from 
loss  as  threatened  if  it  were  not  paid. 

We  discover  no  error  In  the  record,  and 
find  that  the  order  of  the  circuit  court  was 
'well  founded. 

The  order  appealed  from  Is  affirmed. 

CA8SOP.VY,  0.  J.,  dissents. 


KIrUG  v.  SHERIFFS. 

{Supreme  CJourt  of  Wisconsin.    Nov.  7,   1906. 

Dissenting  Opinion  Nov.  20, 1906.) 

Contracts— Use  of  Pobtbait— Iicplied  Cok- 

TBACT— Bkkach. 

Where  defendant  left  two  photographs  of 
his  deceased  wife  with  an  artist  to  aid  him  in 
palatini^  a  portrait  of  her,  and  the  artist  after 
completing  the  portrait,  painted  a  second  one 
without  the  anthority  or  consent  of  defendant, 
this  constitated  a  breach  of  implied  contract  to 
use  the  photographs  only  for  the  pari>ose  for 
which  they  were  furnished,  so  that  defendant, 
though  receiving  the  second  portrait,  and  re- 
fusing to  return  it  to  the  artist,  was  not  liable 
to  the  artist  for  Its  value. 

[Ed.  Note. — For  cases  In  point,  see  vol.  11, 
Cent  Dig.  Contracts,  !§  122-127 ;  vol.  50,  Cent 
Dig.  Work  and  Labor,  {{  3,  2&] 

Dodge,  J.,  dissenting. 

Appeal  from  Superior  Court,  Milwaukee 
County ;  J.  C.  Lndwlg,  Judge. 

Action  by  Alexander  Klug  against  George 
D.  Sheriffs.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

This  Is  an  appeal  from  a  Judgment  of  the 
circuit  court  of  Milwaukee  county  dismissing 
the  plaintiff's  complaint  The  plaintiff,  an 
artist,  contracted  with  defendant  to  paint  a 
portrait  of  his  deceased  wife,  and  for  such 
purpose,  at  plaintiff's  request,  defendant  fur- 
nished two  photographs,  one  taken  In  doors ; 
and  the  other,  a  group  photograph,  taken  out 
of  doors,  In  which  she  appeared  with  others. 
The  photographs  were  furnished  for  the  pur- 
pose of  aiding  plaintiff  In  the  work.  It  was 
agreed  between  plaintiff  and  defendant  that 
a  portrait  should  be  painted  from  the  "out- 
ing" photograph  for  $175,  which  was  done, 
and  the  portrait  delivered  and  paid  for.  A 
few  days  after  defendant  received  the  por- 
trait plaintiff  wrote  him  that,  without  any 
direction,  be  had  painted  a  portrait  of  bis 
deceased  wife  from  the  "outdoor"  photo- 
graph, and  asked  whether  defendant  desired 
to  see  it  Defendant,  by  letter,  requested 
that  the  second  portrait  be  brought  to  his 
bouse,  which  was  done.  The  painting  was 
never  returned  or  paid  for.  This  action  was 
brought  to  recover  for  goods  sold  and  deliver- 
ed of  the  alleged  value  of  $190.  The  case 
was  tried  by  the  court  without  a  Jury,  and 
the  court  found:  "That,  without  any  au- 
thority, contract,  or  permission  from  said 
defendant,  said  plaintiff  painted  and  prepared 
a  second  portrait  of  defendant's  deceased 
wife  from  the  aforesaid  photographs,  while 


the  same  were  still  In  bis  possession.  That 
after  said  plaintiff  had  delivered  the  first  por- 
trait to  said  defendant,  and  had  received  the 
agreed  price  therefor,  be,  the  said  plaintifC, 
notified  said  defendant  that  he  had  painted 
a  second  portrait  of  defendant's  deceased 
wife  from  said  photographs,  and  inquired 
whether  said  defendant  desired  to  see  said 
second  portrait,  to  which  Inquiry  said  de- 
fendant replied,  and  instructed  said  plaintiff 
to  bring  said  second  portrait  to  his  bouse; 
and,  in  response  to  said  suggestion  so  made 
by  said  defendant,  the  plaintiff  brought  said 
second  portrait  to  the  house  of  defendant, 
and  upon  inquiry  as  to  the  price  of  said  sec- 
ond portrait,  stated  that  the  same  would  be 
one  hundred  and  seventy-five  ($175.00)  dol- 
lars, which  price  said  defendant  refused  to 
pay  him  therefor,  and  also  refused  to  surren- 
der to  him,  the  said  plaintiff,  the  said  por- 
trait, for  the  reason  that  said  plaintiff  bad 
received  no  instruction,  authority,  or  direc- 
tion to  paint  same,  and  the  defendant  then 
and  there  offered  to  destroy  said  portrait, 
which  said  plaintiff  refused  to  have  done. 
That  at  the  time  of  the  delivery  of  said 
portrait,  as  aforesaid,  said  defendant  offered 
to  bave  the  picture  removed  from  the  frame, 
which  said  plaintiff  had  placed  thereon ;  and, 
prior  to  the  commencement  of  this  action,  tbe 
defendant  offered  and  tendered  to  said  plain- 
tiff the  frame  in  which  said  picture  was  set, 
and  the  plaintiff  refused  same,  and  still  re- 
fuses same;  that  said  defendant  baa  ever 
since  said  day  held  himself  in  position,  and 
bas  been  ready  and  willing  to  return  said 
frame,  but  said  plaintiff  refused,  and  still 
refuses,  to  receive  tbe  same.  That  said  plain- 
tiff had  no  authori^  to  paint  said  second 
portrait  from  the  photographs  In  bis  posses- 
sion, thus  received  for  the  purpose  of  paint- 
ing said  first  portrait,  and  that  the  doing  of 
the  same  was  a  breach  of  faith  on  tbe  part 
of  said  plaintiff,  and  be  acquired  no  property 
rights  or  interest  in  said  picture  by  reason 
thereof."  Judgment  dismissing  tbe  plaintlflTs 
complaint,  with  costa,  was  entered,  from 
which  this  appeal  was  taken. 

A-  O.  Umbreit,  for  appellant  J.  W.  Wef- 
ner,  for  respondent. 

EERWIN,  J.  (after  stating  the  facta). 
The  facts  in  this  case  are  substantially 
undisputed,  and  tbe  questions  of  law  are: 
(1)  Whether  the  painting  of  tbe  second  por- 
trait was  an  Invasion  of  the  so-called  "right 
of  privacy";  and  (2)  whether  the  painting  of 
the  second  portrait  was  a  breach  of  trust, 
contract,  or  confidence,  and  whether  tbe  plain- 
tiff acquired  any  property  in  tbe  second  por- 
trait 

1.  Upon  tbe  first  proposition,  as  regards 
tbe  right  of  privacy,  the  autborlties  seem  to 
leave  tbe  question  in  some  uncertainty,  aa 
to  tbe  extent  to  which  courts  will  go  in 
enforcing  tbe  right  In  Atkinson  v.  Doberty, 
121  Mich.  872,  80  N.  W.  285,  46  li.  R.  A.  210. 
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80  Am.  St  Eep.  607,  It  was  beld  that  equity 
will  not  reBtralo  the  use  of  the  name  and 
likeness  of  a  deceased  person  as  a  label  for 
a  brand  of  cigars  named  after  him,  though 
offensive  to  the  family  of  the  deceased,  so 
long  as  it  did  not  amount  to  a  libel.  In 
Schuyler  t.  Curtis  et  al.,  147  N.  T.  434,  42 
N.  E.  22,  31  L.  R.  A.  286,  49  Am.  St.  Rep. 
6T1,  It  was  held  that  the  Individual  right  of 
privacy,  which  any  person  has  during  life, 
dies  with  the  person,  and  any  right  of  prl- 
Tacy  which  survives,  is  a  right  pertaining  to 
the  living  only.  In  this  case  the  plalntlfT 
brought  an  action  to  restrain  defendants  from 
making  a  statute  or  bust  of  deceased,  Mrs. 
Schuyler,  or  from  receiving  subscriptions  for 
the  purpose  of  defraying  the  cost  of  making 
the  same,  and  also  restraining  them  from 
using  the.  name  of  Mrs.  Schuyler,  or  circulat- 
ing any  description  of  her  in  connection  with 
the  "Woman's  Memorial  Fund  Association." 
The  action  was  brought  by  relatives  of  Mrs. 
Schuyler,  and  It  was  held  that  the  action 
could  n<St  be  maintained;  it  appearing  that 
the  motive  of  the  parties  interested  In  erect- 
ing a  bust  was  to  do  honor  to  the  memory 
of  the  deceased.  Again,  the  question  was 
considered  by  the  Court  of  Appeals  of  New 
York,  in  Roberson  v.  Rochester  F.  B.  C!o. 
et  al.,  171  N.  Y.  538,  64  N.  E.  442,  59  L.  R.  A. 
478,  89  Am.  St  Rep.  478,  Chief  Justice  Park- 
er writing  the  opinion,  in  which  be  reaches 
the  conclusion  substantially:  "An  individu- 
al's so-called  'right  of  privacy,'  founded  upon 
the  claim  that  he  has  the  right  to  pass 
through  this  world,  if  he  wills,  without  hav- 
ing his  picture  published,  his  business  enter- 
prises discussed,  bis  successful  experiments 
written  up  for  the  benefit  of  others,  or  bis 
eccentricities  commented  upon  either  in  hand- 
bills, circulars,  catalogues,  periodicals,  or 
newspapers,  and,  necessarily,  that  the  things 
which  may  not  be  written  and  published  of 
blm  must  not  be  spoken  of  him  by  bis  neigh- 
bors, whether  the  comment  be  favorable  or 
otherwise,  does  not  exist  In  the  law,  and  is 
not  enforceable  in  equity.  •  •  •  An  in- 
junction cannot  be  granted  to  restrain  the 
unauthorized  publication  and  distribution  of 
lithographic  prints,  or  copies,  of  a  photo- 
graph of  a  young  woman  as  part  of  an  ad- 
vertisement of  a  legitimate  manufactured  ar- 
ticle, where  there  is  no  allegation  that  the 
picture  is  libelous  in  any  respect;  but,  on  the 
contrary,  the  gravamen  of  the  complaint  is 
that  the  likeness  is  so  good  that  it  Is  easily 
recognized,  and  that  it  has  been  and  is  used 
to  attract  attention  to  the  advertisement  upon 
which  it  is  placed,  although  the  publication 
has  caused  her  great  mental  and  physical 
distress,  necessitathig  the  employment  and 
attendance  of  a  physician."  There  is,  how- 
ever. In  each  of  these  cases  a  vigorous  dis- 
senting opinion  by  Justice  Gray.  The  late 
case  of  Pavesich  v.  New  England  L.  Ins.  Co. 
(Ga.)  60  S.  E.  68,  69  L.  R.  A.  101,  by  the 
Supreme  Court  of  Georgia,  approves  the 
doctrine  laid  down  in  the  dissenting  opinion 
109  N.W.— 42 


of  Justice  Gray  In  the  New  York  cases,  and. 
In  a  very  able  and  exhaustive  opinion  re- 
viewing the  cases,  holds  that  the  right  of 
privacy  Is  a  form  of  property  as  much  as 
the  right  of  immunity  of  one's  person.  Most 
of  the  leading  cases  are  collected  and  discuss- 
ed In  this  case.  In  the  opinion  the  court 
quotes  approvingly  the  following  language 
from  the  dissenting  opinion  of  Justice  Gray, 
In  Roberson  v.  Rochester  F.  B.  Oo.  et  al., 
supra:  "The  right  of  privacy,  or  the  right 
of  the  individual  to  be  let  alone,  is  a  personal 
right  which  is  not  without  judicial  recogni- 
tion. It  Is  the  complement,  of  the  right  to 
the  immunity  of  one's  person.  The  Individ- 
ual has  always  been  entitled  to  be  protected 
in  the  exclusive  use  and  enjoyment  of  that 
which  is  his  own.  The  common  law  regard- 
ed his  person  and  property  as  inviolate,  ami 
he  lias  the  absolute  right  to  be  let  alone. 
Cooley,  Torts,  p.  29.  The  principle  is  funda- 
mental and  essential  in  organized  society 
that  every  one,  in  exercising  a  personal  right, 
and  in  the  use  of  his  property,  shall  respect 
the  rights  and  properties  of  others.  He  must 
BO  conduct  himself,  in  the  enjoyment  of  the 
rights  and  privileges,  which  belong  to  him  as 
a  member  of  society,  as  that  he  shall  preju- 
dice no  one  in  the  possession  and  enjoyment 
of  those  which  are  exclusively  his.  When, 
as  here,  there  Is  an  alleged  invasion  of  some 
personal  right  or  privilege,  the  absence  of 
exact  precedent  and  the  fact  that  early  com- 
mentators upon  the  common  law  have  no 
discussion  upon  the  subject  are  of  no  mate- 
rial Importance  in  awarding  equitable  relief. 
That  the  exercise  of  the  preventive  power  of 
a  court  of  equity  is  demanded  in  a  novel 
case  Is  not  a  fatal  objection."  It  will  be 
seen,  however,  upon  examination  of  the 
cases  cited  as  sustaining  the  so-called  "right 
of  privacy,"  that  many  of  them  turn  upon 
property  rights  or  breach  of  trust  contract 
or  confidence.  Levyeau  v.  Clements,  175 
Mass.  S76,  56  N.  E.  736,  60  L.  R.  A.  397; 
Morlson  v.  Moat  9  Hare,  241;  Prince  Al- 
bert V.  Strange  et  al.,  2  De  Oex  &  S.  6t^; 
Tuck  &  Sons  V.  Prlester,  19  Law  Rep.  Q.  B. 
Dlv.  629;  Pollard  v.  Photographic  Co.,  40 
Law  R^.  Ch.  Dlv.  845;  Gee  v.  Prlchard,  2 
Sawnston,  428;  Woolsey  v.  Judd  et  al.,  4 
Duer,  379.  See,  also,  4  Harvard  Law  Re- 
view, 193,  and  3  Northwestern  Law  Review, 
1;  Corliss  v.  Walker  (C.  0.)  67  Fed.  434,  64 
Fed.  280,  31  L.  R.  A.  283. 

2.  We  think  the  case  before  us  does  not 
turn  upon  the  so-called  "right  of  privacy," 
but  upon  contract  relations.  The  plaintiff 
seeks  to  recover  at  law  for  the  alleged  value 
of  the  picture,  upon  the  ground  that  he  had 
a  property  right  in  It,  and  that  the  defend- 
ant by  retaining  It  became  liable  as  a  pur- 
chaser. The  complaint  is  to  recover  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered to  the  defendant  The  plaintiff,  un- 
der a  contract  to  paint  the  portrait,  received 
the  two  photographs  for  the  purpose  of  aiding 
him  In  the  painting  of  the  original  picture. 
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wblch  be  painted,  and  was  paid  for  In  ac- 
cordance with  the  contract  He  thm  under- 
took without  any  authority  from  the  defend- 
ant to  paint  the  second  portrait;  and,  as  be 
says  In  bis  letter  to  defendant,  "decided  to 
risk  having  one  painted,  which  I  should  be 
pleased  to  have  you  see,  either  at  your  home 
or  mine,  as  it  aults  your  convenience."  There 
Is  no  claim  that  -plaintiff  ever  had  authority 
to  paint  the  second  portrait,  or  that  defend- 
ant ever  assented  thereto.  Under  the  con- 
tract, plaintiff  had  no  right  to  hold  the  photo- 
graphs or  use  them  for  any  other  purpose 
than  to  aid  him  in  painting  the  original  pic- 
ture. No  express  autbbrity  to  use  them  for 
any  other  purpose  was  given,  and  none  can 
be  implied  from  the  nature  of  the  engage- 
ment When  the  original  picture  was  paint- 
ed, plaintiff's  contract  with  defendant  was 
performed,  and  he  bad  no  right  to  retain  the 
photographs  for  any  other  purpose.  Whai 
he  undertook  to  produce  another  picture  from 
the  indoor  photograph,  be  violated  his  con- 
tract with  defendant,  and  such  act  amounted 
to  a  breach  of  the  trust  reposed  in  him  under 
the  contract  relation  existing  between  them. 
In  Levyeau  v.  Clements,  sapra,  defendant 
contracted  with  plaintiff  for  a  certain  num- 
ber of  cuts  from  defendant's  dies  to  be  used 
by  defendant  in  his  business.  The  plaintiff. 
In  addition  to  the  number  of  cuts  contracted 
for  by  defendant,  printed  a  certain  number 
extra  for  his  own  use  without  the  knowledge 
of  defendant.  By  mistake,  the  extra  cuts  or 
folders  were  delivered,  with  the  others,  to 
defendant  which  was  immediately  discover- 
ed, and  demand  made  upon  defendant  for 
them,  which  was  refused.  Defendant  kept 
the  extra  cuts  not  ordered,  and  used  them  the 
same  as  the  others.  In  an  action  of  trover, 
the  lower  court  ruled  plaintiff  could  recover, 
and  the  Judgment  was  reversed  upon  appeal. 
The  court  said  (page  379  of  175  Mass.  and 
page  736,  of  58  N.  B.,  60  L.  R.  A.  397):  "The 
plaintiff  had  no  right  to  use  the  dies  to  have 
impressions  of  them  printed  for  his  own  use, 
and  bis  use  of  them  in  having  80  extra 
copies  of  the  folder  struck  off  for  himself, 
for  the  purpose  of  advertising  his  own  busi- 
ness of  making  dies,  was  a  breach  of  trust 
toward  the  defendant,  which  would  have 
entitled  the  latter  to.  liave,  at  least,  If  the 
matter  were  of  sufficient  consequence,  an  In- 
junction to  restrain  the  plaintiff  from  using 
the  folders  thus  wrongfully  obtained,  and 
to  a  decree  ordering  them  to  be  destroyed." 
In  Tuck  &  Sons  v.  Prlester,  supra,  the  plain- 
tiffs employed  defendant,  who  was  a  printer 
in  Berlin,  to  make  for  them  copies  of  draw- 
ings. Defendant  made  the  copies  ordered, 
and  also,  without  the  knowledge  or  consent 
of  plaintiffs,  made  other  copies,  and  Imported 
them  to  England.  It  was  held  that  there  was 
an  Implied  contract  that  defendant  should 
not  make  any  copies  of  the  drawing  otber 
than  those  ordered  by  plaintiffs,  and  that 
plaintiffs  were  entitled  to  an  injunction  and 
damages  by  reason  of  the  defendant's  breach 


of  contract  In  Pollard  r.  Photographic  Co., 
supra,  a  photographer  who  had  taken  a  nega- 
tive likeness  under  agreement  to  supply  the 
person  with  copies  was  restrained  from  sell- 
ing or  exhibiting  copies,  on  the  ground  that 
there  was  an  Implied  contract  not  to  use 
the  negative  for  such  purpose;  and,  further, 
because  such  sale  or  exhibition  was  a  breach 
of  confidence.  In  Prince  Albert  T.  Strange, 
2  De  Gex  &  S.  652,  it  was  held  that,  where  a 
workman  instrusted  with  copperplates  for 
the  purpose  of  taking  impressions  for  the 
plaintiff  of  etchings  made  by  the  latter,  and 
not  Intended  for  publication,  took  impressions 
for  himself,  in  violation  of  the  trust  and  sold 
the  Impressions  to  the  defendant,  who  pub- 
lished a  catalogue  of  them,  accompanied  by 
remarks  of  his  own,  the  plaintiff  was  en- 
titled at  hearing  to  a  perpetual  Injunction  to 
restrain  the  publication  of  the  catalogue,  and 
to  a  decree  ordering  the  Impressions  to  be 
destroyed.  We  think  the  doctrine  of  the 
above  cases  rules  the  case  before  us,  and  that 
plaintiff  had  no  right  to  paint  the  second 
picture  or  use  the  photographs  for  such  pur- 
pose. The  plaintiff,  being  guilty  of  a  breach 
of  contract,  and  of  trust  and  confidence  as 
well  In  painting  the  second  portrait  could 
acquire  no  property  In  It,  and  therefore  bad 
none  to  sell  to  defendant  or  any  one  else. 

It  follows  that  the  plaintiff  was  not  oititled 
to  recover. 

The  Judgment  of  the  court  below  Is  affirmed. 

DODGE,  J.  (dissenting).  No  rule  Is  moi« 
elementary  than  that  one  who  knowingly  ac- 
cepts and  avails  himself  of  services  perform- 
ed by  another  is  bound  by  implied  promise  to 
pay  for  such  services  although  neither  re- 
quested nor  authorized  in  advance.  Wheeler 
V.  Hall,  41  Wis.  447,  451;  Wellauer  v.  Fel- 
lows, 48  Wis.  106,  4  N.  W.  114;  Goodland  t. 
Le  Clair,  78  Wis.  176,  47  N.  W.  268;  Williams 
V.  Williams,  114  Wis.  79,  84,  89  N.  W.  835; 
Manitowoc  Steam  Boiler  Co.  v.  Manitowoc 
Glue  Co.,  120  \v  Is.  1,  8,  97  N.  W.  515;  In- 
diana Mfg.  O.  V.  Hayes,  1S5  Pa.  160,  26  Atl. 
6;  Bartholomae  &  Co.  v.  Paull,  18  W.  Va. 
771;  Ford  v.  Ward,  26  Ark.  363;  Abbot  t. 
Hermon,  7  Me.  118.  Here  the  plaintiff  paint- 
ed the  picture  In  question,  knowing  that  de- 
fendant would  not  thereby  be  placed  under 
any  liability,  but  would  have  the  right  after 
its  completion  to  avail  himself  of  the  service 
or  reject  it  At  defendant's  request  it  was 
placed  In  his  possession  to  enable  him  to 
decide  whether  he  would  reject  or  would 
accept  it,  with  complete  understanding  that 
plaintiff  expected  payment  In  the  latter  event 
Defendant  has  retained  it  He  cannot  now 
be  heard' to  say  that  he  did  not  expect  to 
pay  for  It  His  acts  give  him  full  benefit  of 
plaintifTs  work,  and  he  should  not  by  his 
own  testimony  to  a  mental  state  of  di8apprt>- 
val,  be  permitted  to  deny  the  legal  effect  of 
such  acts.  He  could  have  refused  or  sur- 
rendered the  picture.  If  dissatisfied,  with  no 
prejudice  to  any  so-called  "rights  of  privacy ,'* 
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as  they  existed  before  plaintiff,  at  defendant's 
request,  put  It  In  the  latter's  possession.  The 
cases  cited  In  the  court's  opinion  (Levyeau  v. 
Clements,  Tuck  v.  Prlester,  Pollard  v.  Photo- 
graphic Co.,  and  Albert  t.  Strange)  clearly 
have  no  relevancy.  In  them  the  plaintiff  was 
attempting  to  acquire  advantage  to  himself 
In  breach  of  the  understanding  under  which 
be  had  acquired  an  opportunity  to  do  so. 
His  motive  was  bad;  approximately  fraudu- 
lent. Here,  on  the  contrary,  plaintiff  was  at- 
tempting to  confer  a  boiefit  upon  defendant; 
In  good  faith  believing  that  the  latt^'s  de- 
sire for  a  picture  of  his  deceased  wife  would 
be  best  satlsfled  by  the  service  rendered  and 
tendered  for  acceptance  or  rejection'  by  the 
latter.  I  think  plaintiff  is  entitled  upon  the 
facts  to  recover  the  reasonable  value  of  the 
benefit  conferred  on  defendant,  and  there- 
fore must  dissent  from  the  court's  decision. 

I  fear  that  the  marked  prominence  given  to 
quotation  from  a  dissenting  opinion  In  Rob- 
erson  v.  Rochester  &  Co.,  171  K.  T.  S38,  64 
N.  B.  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep. 
82S,  may  suggest  approval  of  the  views 
quoted  as  to  existence  of  any  legal  right  of 
privacy.  I  certainly  am  not  prepared  to 
yield  concurrence  therewith,  nor  did  I  under- 
stand that  the  court  in  any  degree  adopted 
them;  but,  on  the  contrary,  decided  to  ex- 
press no  opinion  on  that  important  and  vexed 
subject. 


STONE   V.   FOX   MACH.   OO.  et  al. 

(Snpreme  Court  of  Michigan.     Sept.  20,  190S. 
Rehearing  Denied  Nov.  13,  1906.) 

1.  Pbincepai,  ahd  Aqknt— Contbaot  of  Eit- 

PLOTMBNT     —     LTABILITT     OF    BMPLOTEB     — 

TxBinnATioK  of  Agknct. 

A  manufacturer  employed  an  agent  to  sell 
his  product.  Subsequently  a  corporation  to 
carry  on  the  business  was  formed,  and  it  con- 
tinued dealing  with  the  agent.  The  transac- 
tions between  the  manufacturer  and  the  agent 
were  settled  at  the  time  the  relationa  between 
the  corporation  and  the  agent  began.  Held, 
that  the  agent  had  no  claim  against  the  manu- 
facturer. 

2.  Sakb— GoNSTBTTcrnon. 

A  manufacturer  employed  an  agent  under 
a  contract  stipulating  that  the  agent  should  be 
the  sole  agent  for  the  manufacturer  for  the 
sale  of  its  product  throughout  Europe,  and  that 
ha  was  to  prosecute  the  business  of  selling  the 
product  ana  further  the  Interests  of  the  manu- 
facturer, the  agency  to  continue  for  a  specified 
time,  and  from  year  to  year  thereafter  until 
terminated  In  a  manner  prescribed.  Held,  that 
the  contract  contemplated  that  the  agent  alone 
shbuld  be  the  representative  of  the  manufactur- 
er, to  the  exclusion  of  others,  and  obligated  it  to 
make  its  sales  through  him. 

3.  Sake. 

A  manufacturer  employed  an  agent  under 
a  contract  for  three  years  and  from  year  to  year 
thereafter  until  terminated  by  six  months'  writ- 
ten notice.  This  contract  was  made  June  14, 
1890.  On  May  1,  1902,  a  corporation  succeeded 
to  the  business  of  the  manufacturer.  It  con- 
tinned  to  comply  with  the  terms  of  the  contract. 
On  November  7,  1903,  it  sent  a  letter  to  the 
agent,  stating  that  the  contract  had  expired.  On 
B^bruary  9,  1904,  the  manufacturer  by  letter 


terminated  the  contract.    Held,  that  the  con- 
tract terminated  June  14,  1905. 

4.  COBPORATIONS— CONTBAOTS   BEFOBK   ObOAN- 

iZATioN— LiABiLrrr. 

In  1899  a  manufacturer  employed  an  agent 
imder  a  contract  stipulating  that  he  should 
be  the  sole  agent  for  the  manufacturer  for  the 
sale  of  its  product,  and  that  the  agency  should 
continue  for  three  years,  and  from  year  to  year 
thereafter  until  terminated  by  a  specified  notice. 
In  May,  1902,  a  corporation  succeeded  to  the 
business  of  the  manufacturer,  and  it  continued 
to  comply  with  the  contract  of  employment,  and 
gave  the  agent  to  understand  that  It  was  willing 
to  continue  business  under  the  contract,  to  which 
he  consented.  Held,  that  the  corporation  was 
not  liable  for  any  transactions  between  the 
manufacturer  and  the  agent  prior  to  its  succeed- 
ing to  the  business,  nor  did  the  agent  have  a 
claim  against  the  manufacturer  on  transactions 
had  with  the  corporation. 

5.  Pbincipai,  and  .\oewt— Constbuctiow. 

A  manufacturer  employed  an  agent  under  a 
contract  stipulating  that  he  should  be  the  sole 
agent  for  the  manufacturer  for  the  sale  of  its 
product  throughout  Europe,  and  declaring  that 
It  was  understood  that  the  manufacturer  should 
do  no  advertising  "in  any  European  papers  with- 
out including  the  name  and  address  of  the 
agent  as  its  sole  European  agent,  "the  intention 
being  to  bring  before  the  public  •  •  •  the 
fact  that"  the  agent  "was  the  sole  agent  for  the 
manufacturer."  Held,  that  the  contract  pro- 
vided that  the  manufacturer  should  not  advertise 
in  European  papers  without  including  the  name 
and  address  of  the  agent  as  sole  European  agent, 
but  the  manufacturer  might  advertise  in  Ameri- 
can papers  without  doing  so. 

Appeal  from  Circuit  Court,  Kent  County, 
In  Chancery;  Willis  B.  Perkins,  Judge. 

Suit  by  James  B.  Stone  against  the  Fox 
Machine  Company  and  others.  From  a  de- 
cree for  complainant,  defendants  appeal.  Re- 
versed, and  bill  dismissed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  HOOKER,  and  MOORE. 
JJ. 

Clapperton  &  Owen  (Butterfieid  &  Keener , 
of  counsel),  for  appellants.  Henry  B.  Fai- 
iass,  for  appellee. 

HOOKER,  J.  William  R.  Fox  was  carry- 
ing on  the  business  of  manufacturing  mn- 
Chlnery  tools,  among  which  was  a  trimmer 
which  he  had  Invented,  and  Stone,  the  com 
plalnant,  was  his  traveling  agent.  In  18!ii> 
Stone  went  to  England  to  introduce  the  trim- 
mers there,  under  an  arrangement  with  Fox. 
which  need  not  be  stated  In  detail.  What- 
ever It  was,  he  found  the  opening  such  as  to 
Induce  him  to  enter  business  there  as  an  In- 
dependent dealer,  associating  with  one  Stan- 
ton, whom  he  supposed  and  represented  t<>' 
Fox  to  be  able  and  willing  to  furnish  tlif 
necessary  working  capital,  and  business  wns 
afterwards  done  with  them  imder  the  firm 
name  of  "J.  B.  Stone  &  Co."  This  arranKf- 
ment  began  about  March  1,  1891.  The  new 
firm  did  business  until  some  time  in  18!»2, 
when  Mr.  Stone  succeeded  to  Its  business  anrt 
made  a  written  contract  with  the  Pox  M;i- 
chlne  Company,  a  corporation,  which  hnd 
been  organized  meantime,  and  which  ni>- 
pears  to  have  continued  to  do  bu^iiy-ss  with 
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Fox  and  Stanton  after  It  began  business,  as 
the  successor  of  Pox.  The  date  of  Its  or- 
ganization may  be  stated  in  the  record,  but 
■we  do  not  readily  find  it,  and  it  Is  not  very 
Important  The  contract  of  October  11,  1892, 
was  in  writing  and  was  made  in  pursuance 
of  an  adjustment  of  differences  between  the 
parties  while  Stone  was  In  America  In  1892, 
•where  he  was  sued  by  the  machine  company, 
or  Fox,  upon  the  Stone  &  Go.  account  Stone 
did  business  under  this  writing  for  some 
years.  It  is  claimed  that  this  contract  ex- 
pired by  Its  own  limitation  in  1894.  How- 
ever that  may  be,  the  parties  continued  to 
do  business  upon  substantially  unchanged 
terms  until  1897.  There  was  much  com- 
plaint of  Stone's  failure  to  pay  for  his  pur- 
chases, and  in  1897  the  Fox  Machine  Com- 
pany refused  to  give  him  further  credit. 
This  resulted  in  an  arrangement  whereby 
the  Fox  Machine  Company  made  one  Ma- 
honey,  of  London,  their  agent;  be  becoming 
responsible  to  them  for  goods  sold  him.  Ma- 
honey  made  a  contract  with  Stone,  agreeing 
to  continue  the  arrangement  of  the  Fox  Ma- 
chine Company  as  to  giving  him  the  sale  of 
trimmers  In  territory  named,  which,  in  this 
contract  (which  was  In  writing),  did  not  In- 
clude Germany.  It  is  claimed  that  it  was 
afterwards  included  under  a  later  conces- 
sion, which  apears  to  have  been  oral,  If  It 
was  made,  so  far  as  we  can  ascertain  from 
the  evidence.  This  arrangement  .ended  in 
trouble  between  the  Fox  Machine  Company 
and  Mahoney  in  1898,  or  1899,  and  he  be- 
came largely  indebted  to  the  Fox  Machine 
Compan.r,  a  large  portion  of  which  Indebted- 
ness it  never  collected. 

In  1899  Stone  owed  Mahoney  $6,000  or  over, 
and  Stone  also  owed  the  Fox  Machine  Com- 
pany something  more  than  that  according 
to  Its  claim.  In  June,  1899,  Mr.  Widdlcomb, 
a  director  of  the  Fox  Machine  Company, 
went  to  London,  carrying  an  assignment  to 
his  company  of  the  Mahoney  claim  against 
Stone,  and  he  and  Stone  made  a  settlement, 
whereby  a  new  contract  was  made  on  June 
14.  1899.  At  that  time  Stone  paid  in  cash, 
the  assigned  claim,  and  for  all  goods  shipped 
him  after  Mahoney  ceased  to  do  business. 
All  subsequent  purchases  were  thereafter 
paid  for  In  cash,  as  had  been  arranged 
prior  to  the  malclng  of  this  contract  The 
Fox  Typewriter  Company  was  a  corpora- 
tion organized  May  1,  1902,  and  succeeded 
to  the  business  of  the  Fox  Machine  Company. 
It  continued  the  sale  of  goods  to  the  com- 
plainant. There  was  a  steady  falling  off  In 
bis  purchases  and  much  correspondence  grew 
out  of  this  and  of  his  claim  that  the  com- 
pany was  selling  goods  to  other  persons  and 
dealers  In  Europe,  and  otherwise  breaking 
the  contract.  On  November  7,  1003,  a  letter 
signed  "Fox  Typewriter  Company"  was  sent 
to  complainant,  stating  that  the  contract  had 
expired.  This  was  in  reply  to  some  charge 
that  the  contract  was  not  being  lived  up 
to  by   the  company.    On  February  9,  1904, 


a  letter  signed  "Fox  Machine  Company,"  wa» 
sent  It  was  received  by  Stone  March  5, 
1904.  It  was  as  follows:  "Messrs.  J.  B. 
Stone  &  Co.,  Finsbury  Pavement,  London, 
Eng.— Gentlemen :  In  respect  to  the  so-call- 
ed agreement  bearing  date  June  15,  1899, 
signed  Fox  Machine  Company,  by  John  Wid- 
dlcomb, and  J.  B.  Stone  &  Company,  upon 
which  you  have  commeuced  suit  here,  we 
desire  again  to  state  what  we  have  hereto- 
fore repeatedly  stated  to  you,  that  the  Fox 
Machine  Company  went  out  of  business  In 
May,  1902;  that  the  Fox  Typewriter  Com- 
pany, Limited,  an  Independent  organization, 
purchased  most  of  its  assets  and  continued 
the  manufacture  of  machinery  theretofore 
made  by  the  Fox  Machine  Company,  but  never 
knowingly  took  over  or  assumed  any  rights 
or  obligations  under  the  aforesaid  agreement 
and  has  not  knowingly  or  intentionally  recog- 
nized it  In  any  manno'.  To  avoid  any  pos- 
sible future  misunderstanding  in  regard  to 
that  agreement  we  hereby  repeat  the  notice 
that  has  already  been  given  to  you;  tand  in 
case  said  agreement  should  be  held  to  be  in 
any  way  binding  upon  the  Fox  Typewriter 
Company,  Limited,  it  is  hereby  declared 
terminated  and  cancelled,  and  further,  that 
the  prices  and  terms  for  goods  as  mentioned 
therein,  are  and  will  be  changed  in  accord- 
ance with  quotations  already  sent  you  or 
that  may  be  sent  from  time  to  time."  This 
suit  had  been  commenced  when  the  letter 
was  written.  The  bill  made  Fox,  the  Fox 
Machine  Company,  and  the  Fox  Typewriter 
Company,  defendants. 

It  alleged  that  the  several  defendants  fail- 
ed to  perform  the  contracts  mentioned,  and 
that  by  reason  thereof  the  business  of  the 
complainant  had  been  injured  and  crippled, 
and  that  he  had  suffered  damage  by  reason 
thereof;  that  Fox  was  in  reality  the  owner 
of  all  or  substantially  ail  of  the  stock  in 
and  controlled  by  the  policy  of  the  Fox  Ma- 
chine Company  and  the  Fox  Typewriter  Com- 
pany; and  that  the  organization  of  the  lat- 
ter was  a  fraudulent  device  of  Fox  to  avoid 
the  contract  between  complainant  and  the 
Fox  Machine  Company.  It  prayed  (a)  that 
the  defendants  be  ordered  to  come  to  a  fair 
and  Just  accounting,  touching  the  amount  due 
to  complainant,  by  reason  of  the  misconduct 
aforesaid,  and  that  they,  or  some  of  them, 
be  decreed  to  pay  the  amount  found  due 
him;  (b)  that  the  defendants  he  required  to 
disclose  the  whole  extent  of  their  business 
In  Europe  in  said  trimmers  since  April,  1897, 
with  persons  other  than  complainant  and 
Mahoney;  (c)  that  Fox  be  decreed  to  be  a 
party  to  all  of  the  contracts  mentioned;  (d) 
that  the  Fox  Typewriter  Company  be  de- 
creed to  be  a  party  to  the  contract  of  June 
14,  1899.  instead  of  the  Fox  Machine  Com- 
pany; (e)  an  injunction  against  the  further 
sale  of  trimmers  for  sale  in  Europe,  and  the 
quotation  of  prices  to  any  one  except  com- 
plainant; (f)  that  the  injunction  be  continu- 
ed In  force  until  the  contract  should  be  term- 


Digitized  by 


Google 


Mich.) 


STONE  T.  POX  MACH.  CO. 


6«1 


Inated  by  proiMr  notice;  (g)  that  It  be  de- 
creed that  advertising  by  defendants  In  Eu- 
rope was  fraudulent  In  not  mentioning  com- 
plainant as  "sole  agent  In  Europe,"  and  that 
each  defendant  be  decreed  to  pay  the  amount 
of  damage  done  by  him  to  complainant  The 
complainant  obtained  a  decree  for  several 
thousand  dollars  damages  against  all  defend- 
ants, and  they  have  appealed. 

As  the  defendants  answered  and  went  to 
bearing  upon  the  merits  without  objection  to 
the  jurisdiction  or  pleadings,  we  shall  discuss 
no  such  questlonB.  This  should  not  be  con- 
atmed  as  an  intimation  that  this  la  a  con- 
tract Boaceptible  of  enforcement  specifically, 
or  that  equity  is  a  proper  forum  for  the  re- 
covery of  damages  for  breach  of  contract 
We  do  not  pass  upon  these  questions  as  they 
bave  not  been  presented  to  us.  An  examina- 
tion of  the  record  has  convinced  us:  (1)  That 
the  transactions  with  Fox  were  closed  and 
■ettled  at  the  time  relations  between  the 
complainant  and  the  Fox  Machine  Company 
began,  and  that  complainant  has  no  Just 
claim  arising  out  of  such  transaction  against 
any  of  the  defendants.  (2)  that  the  Fox  Ma- 
chine Company  was  a  lawful  corporation, 
and  that  after  ita  organization  the  dealings 
of  the  complainant  were  with  It  or  its  suc- 
cessor, the  Fox  Typewriter  Company,  Limit- 
ed, and  not  with  Fox  personally.  It  follows 
that  the  bill  of  complaint  should  have  been 
dismissed  with  costs  as  to  Fox,  whatever  the 
conclusion  should  have  been  as  to  the  liabil- 
ity of  other  defendants.  (8)  That  the  differ- 
ences between  complainant  and  the  Fox  Ma- 
chine Company  were  settled  at  the  time  that 
the  contract  of  June  14,  1899,  was  made. 
It  follows  that  earlier  transactions  cannot  be 
the  subject  of  damage.  (4)  The  writing  of 
June  14,  1899,  was  made  at  a  time  when  the 
parties  were  at  variance  over  the  delay  of 
the  complainant  In  paying  for  goods,  and  the 
question  of  his  right  to  be  the  sole  represen- 
tative of  the  Fox  Machine  Company  In  Eu- 
rope, which  the  latter  had  repeatedly  and 
strennonsly  denied  In  Its  correspondence,  on 
the  grounds,  first,  that  it  had  not  agreed  to 
make  bim  Its  sole  representative;  and,  sec- 
ond, that  while  it  bad  been  willing  to  forego 
selling  to  others  so  long  as  he  should  reason- 
ably push  sales  in  the  respective  countries 
he  had  not  done  so,  although  it  had  persist- 
ently and  repeatedly  urged  him  to  do  so.  At 
this  time  It  was  requiring  payment  for  the 
goods  before  delivery,  and  that  practice  was 
adhered  to  afterward.  The  writing  is  as 
follows:  "June  14th,  1890.  It  is  hereby  un- 
derstood and  agreed  between  John  Wlddl- 
comb,  representing  the  Fox  Machine  Co.,  and 
J.  B.  Stone  &  Co.,  that  the  said  J.  B.  Stone 
Sc  Co.  shall  continue  to  be  the  sole  agents  for 
the  Fox  Machine  Company  for  the  sale  of 
Fox  trimmers  throughout  the  United  King- 
dom and  Europe,  and  that  they  are  to  prose- 
cute the  business  of  selling  trimmers  and  fur- 
ther the  interests  of  the  Fox  Machine  Co. 
faithfully  aa  In  the  past;  such  agency  to  con- 


tinue for  the  term  of  three  (3)  years  and  from 
year  to  year  thereafter  imtU  terminated  by 
either  party  by  giving  six  (6)  months'  written 
notice  posted  in  a  registered  letter  In  London 
by  J.  B.  Stone  &  Co.,  or  in  Grand  Rapids  by 
the  Fox  Machine  Co.  The  said  J.  B.  Stone 
&  Co.  are  not  to  handle  any  other  conflict- 
ing machines,  and  they  are  to  anticipate 
their  wants  In  the  line  of  goods  to  be  furnish- 
ed by  the  Fox  Machine  Co.,  as  far  in  ad- 
vance as  possible,  in  order  to  give  the  Fox 
Machine  Go.  reasonable  time  in  which  to  exe- 
cute tbeir  orders.  The  prices  and  terms  at 
which  goods  bave  been  sold  to  J.  B.  Stone  & 
Co.  so  far  during  the  present  year,  shall 
govern  for  the  term  of  one  year  from  this 
date,  and  no  change  shall  be  made  at -the 
expiration  of  the  said  one  year  unless  three 
(3)  months'  previous  notice  is  given  and  a 
written  notice  to  this  effect  posted  in  Grand 
Rapids,  by  registered  letter,  which  letter 
shall  be  considered  as  received  in  London  on 
that  date,  should  the  same  be  received  and 
receipted  for.  After  the  expiration  of  such 
term,  six  (8)  months^  notice  must  be  given 
as  above.  It  is  the  Intent  of  the  Fox  Ma- 
chine Co.  that  no  advance  is  to  be  made  in 
price  unless  the  cost  of  labor  and  material  In- 
crease over  the  cost  of  labor  and  material  at 
the  date  of  this  agreement  It  Is  understood 
that  the  Fox  Machine  Co.  do  no  advertising 
In  any  European  papers  without  Including  the 
name  and  address  of  J.  B.  Stone  &  Co.  as 
tbeir  sole  European  agents,  the  intention  be- 
ing to  bring  before  the  public  of  the  United 
Kingdom  and  Europe  the  fact  that  J.  B. 
Stone  Sc  Co.  are  the  sole  agents  for  the  Fox 
Trimmers  in  such  territory,  and  that  all  In- 
quiries from  such  territory  received  by  the 
Fox  Machine  Co.  shall  be  referred  to  J.  B. 
Stone  &  Co.  and  that  the  Fox  Machine  Co. 
will  not  knowingly  supply  any  trimmers  to 
any  person  or  persons  In  that  territory  except- 
ing through  J.  B.  Stone  tt  Co.  It  Is  further 
understood  that  the  name  and  address  of  J.  B. 
Stone  &  Co.  as  sole  European  agents,  shall 
be  by  nameplate  or  other  suitable  manner 
affixed  to  each  trimmer,  furnished  to  J.  B. 
Stone  &  Co.  excepting  it  may  be  in  the  case 
of  machines  now  on  order  in  course  of  con- 
struction, which  cannot  be  so  labeled  on  ac- 
count of  ladt  of  time.  Fox  Machine  Com- 
pany, by  John  Wlddlcomb.  Witness:  B.  M. 
Kennedy.  J.  B.  Stone  &  Co."  We  agree  with 
the  circnlt  Judge  that  the  contract  of  1899 
contemplated  that  complainant  alone  should 
be  the  representative  of  Fox  Machine  Com- 
pany to  the  exclusion  of  others,  and  obligated 
It  to  make  its  sales  of  trimmers  through  him, 
and  that  the  notice  given  terminated  such  con- 
tract on  June  14,  1906,  and  not  before.  The 
Fox  Typewriter  Company  was  a  legal  corpo- 
ration, and  It  appears  to  have  been  willing  to 
carry  on  the  business  of  the  machine  com- 
pany under  Its  contract  and  we  think  It  made 
the  performance  of  such  contract  as  to  all 
sales  made  by  it,  its  own,  but  we  discover 
nothing   warranting   the   Inference   that    it 
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can  be  made  liable  for  any  prior  transactions. 
On  the  other  hand,  It  gave  complainant  a 
right  to  understand  that  it  was  willing  to 
continue  business  under  such  contract  to 
which  he  appears  to  have  consented,  and 
therefore  he  can  have  no  valid  claim  against 
the  Fox  Machine  Cktmpany  upon  such  trans- 
actiong. 

It  is  unnecessary  to  include  in  this  opinion 
an  analysis  of  the  evidence.  It  would  re- 
<iuire  many  pages,  and  would  not  elucidate 
any  legal  question.  We  have  endeavored  to 
examine  it  critically,  with  a  view  to  a  dis- 
position of  the  meritorious  questions  Involved. 
We  do  not  discover  that  the  defendant  "Fox 
Typewriter  Company,  Limited,"  ever  refused 
to  sell  its  trimmers  to  complainant,  and  we 
think  that  his  claim  that  it  unreasonably 
raised  the  price  is  not  sustained  by  the  proof. 
We  are  also  of  the  opinion  that  the  proof 
shows  that  the  complainant  did  not  use  such 
diligence  in  the  countries  of  the  continent  as 
the  terms  of  the  contract  required,  and  that 
to  this  fact,  and  the  further  fact  that  he  was 
unwilling  to  make  a  price  upon  the  trimmers 
that  would  enable  him  to  sell  them  in  com- 
petition with  other  similar  goods  of  other 
makes,  his  failure  to  obtain  business  upon  the 
continent  was  due.  Tbe  record  is  full  of 
testimony  indicating  a  sincere  desire  on  the 
part  of  the  defendants  to  protect  complainant, 
and  to  aid  him,  and  not  to  undermine  him, 
and  that  they  made  but  few  sales  where  the 
goods  went  to  the  continent,  and  that  these 
in  no  sensible  degree  lessened  his  profits,  or 
his  prospective  business. 

The  claim  that  the  contract  required  the 
defendants  to  advertise  defendant  as  sole 
agent  in  Europe  is  untenable.  It  did  provide 
that  it  should  not  advertise  in  European 
papers  without  including  his  name  and  ad- 
dress as  sole  European  agents.  We  construe 
this  to  mean  papers  printed  and  published  in 
Europe,  and  not  to  American  papers  printed 
in  this  country.  We  are  of  the  opinion  that 
the  testimony  shows  no  breach  of  this  agree- 
ment entitling  complainant  to  damages. 
There  was  no  occasion  for  the  preliminary  In- 
junction. 

The  bill  will  therefore  be  dismissed  aa  to 
all  defendants,  with  costs  of  both  conrta. 


liOFVANDER  v.  LOPVANDER. 
(Supreme  Court  of  Michigan.    Nov.  13,  1906.) 

1.  DivoBCB— Alimony— WiFB  GtnLTT  Pabtt— 
Statutobt  Provisions. 

Under  Comp.  Laws,  {  8638,  providing  that 
upon  every  divorce  for  any  cause  except  adul- 
tery committed  by  the  wife.  If  the  estate  award- 
ed to  the  wife  is  insufficient  for  the  suitable 
support  of  herself  and  children,  the  court  tnay 
further  decree  such  alimony  as  it  shall  deem  rea- 
sonable, a  wife,  whose  husband  has  been  granted 
a  divorce  on  the  grounds  of  extreme  cruelty, 
mny  nevertlieless  be  entitled  to  alimony, 

[EJd.   Note.— For  cases  in  point  see  vol.  17, 
Cent  Dig.  Divorce,  f  671.] 

2.  Same— AMoaNi  of  Alimoht. 

A  husband  and  wife  were  48  and  32  years 
old   respectively.    He   was   a   baker,   living    in 


rooms  over  his  shop  and  boarding  his  employes. 
The  wife,  prior  to  marriage,  was  a  domestic, 
and  knew  how  he  lived.  She  contributed  nothing 
to  the  property  of  the  family  (about  $7,000), 
was  fault-finding  while  in  the  home,  and  lelt 
him  without  cause  in  about  30  days.  Soon  aft- 
erwards she  had  a  miscarriage.  Held,  that  on 
the  grandng  of  a  divorce  to  the  husband,  $5(X> 
permanent  alimony  for  the  wife,  and  $100  so- 
licitor's fee  was  snfficient,  rather  than  the 
$1,(XXI  alimony  granted  by  the  lower  court 

[E5d.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig,  Divorce,  H  675-678.] 

Appeal  from  Circuit  Coort,  Mmomlnee 
County,  In  chancery;  John  W.  Stone,  Judge. 

Action  for  divorce  by  Anna  Steverson  Lof- 
vander  against  Alfred  Lofvander.  Decree, 
granting  defendant  divorce,  but  requiring  a 
payment  of  alimony  by  him.  From  the  por- 
tion of  the  decree,  regarding  payment  of  ali- 
mony, he  appeals.    Decree  modified. 

After  a  married  life  of  31  days  the  com- 
plainant left  her  husband,  and  soon  after 
filed  this  bill  for  a  divorce,  charging  ex- 
treme cruelty.  The  defendant  filed  an  an- 
swer, claiming  the  benefit  of  a  cross-bill, 
charging  extreme  cruelty  on  the  part  of  the 
complainant  All  the  testimony  except  that 
of  the  complainant  and  defendant  was  taken 
before  a  commissioner.  The  testimony  of 
the  parties  was  taken  in  open  court  The 
court  found  that  complainant  had  failed  to 
substantiate  her  charge  of  extreme  cruelty, 
and  that  the  defendant  had  sustained  his 
charge,  and  granted  him  a  divorce,  but  pro- 
vided that  he  should  pay  the  complainant 
f  1,000  permanent  alimony.  From  the  decree 
as  to  alimony  the  def aidant  has  appealed. 

Argued  before  QRANT,  P.  J.,  and  BLAIR, 
MONTGOMERY,  OSTRANDER,  and  HOOK- 
ER, JJ. 

Yelland  &  Norblad,  for  appellant  A.  H. 
Byall,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
It  is  urged  that  when  the  wife  is  the  guilty 
party,  she  is  not  entitled  to  alimony.  This 
is  true  at  the  common  law.  The  statute  of 
Michigan  (Comp.  Laws,  (8638)  provides  that 
"upon  every  divorce  from  the  bond  of  matri- 
mony for  any  cause  except  that  of  adultery 
committed  by  the  wife,  and  also  upon  every 
divorce  from  bed  and  board  for  any  cause, 
if  the  estate  and  effects  awarded  to  the  wife 
shall  be  Insufficient  for  the  suitable  support 
and  maintenance  of  herself  and  such  chil- 
dren of  the  marriage  as  shall  be  oommltted 
to  her  care  and  custody,  the  court  may 
further  decree  to  her  such  part  of  the  per- 
sonal estate  of  the  husband  and  such  alimony 
out  of  his  estate  real  and  personal,  to  be 
paid  to  her  in  gross  or  otherwise,  as  It  shall 
deem  just  and  reasonable,  having  regard  to 
the  ability  of  the  husband  and  the  character 
and  situation  of  the  parties,  and  all  the 
other  circumstances  of  the  case."  We  can- 
not agree  with  counsel  in  their  contention 
that  the  statute  does  not  authorise  the  grant- 
ing of  alimony  to  the  wife  when  the  husband 
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obtains  a  dlroicsL  Tbe  purpose  of  the  stat- 
ute evldentljr  was  to  provide  for  sucb  a  de- 
cree. Its  object  was  to  change  the  rule  of 
tbe  common  law.  The  decision  of  Reynolds 
V.  Reynolds,  92  Mich.  104.  52  N.  W.  296,  Is 
an  authoritative  declarati<m  of  tbe  construc- 
tion of  this  statute. 

2.  It  Is  next  contended  that  the  amount 
'granted  was  excessive.  Complainant  was  a 
domestic,  living  in  Chicago,  and  spent  her 
v.ac'fitlons  with  friends  in  Escanaba,  the 
home  of  the  def«idant  There  he  became 
acquainted  with  her,  and  that  acquaintance 
continued  for  seven  years  before  tbe  mar- 
riage. She  was  82  and  he  48  years  of  age 
when  they  were  married.  He  was  a  baker. 
Lived  in  rooms  over  his  bake  shop,  and  board- 
ed bis  employ^  She  knew  where  and  bow 
he  lived,  and  bad  visited  his  home.  She 
brought  nothing  to  the  home,  and  contribu- 
ted nothing  to  the  property  (about  $7,000  in 
value),  which  tbe  defendant,  by  his  labor,  had 
earned  and  saved.  She  at  once  became  dis- 
contented and  fault-flnding,  although  he  com- 
plied with  her  request  for  furniture  and  other 
things  for  tbe  bouse.  She  left  him  without 
cause,  and  is  entitled  to  but  very  little  con- 
sideration. Soon  after  she  left  him  she  bad 
a  miscarriage.  This  entitles  her  to  some  pe- 
cuniary consideration.  We  think  $600  as 
permanent  alimony,  and  $100  solicitor's  fee 
is  tbe  full  extent  of  the  pecuniary  considera- 
tion to  which  she  is  entitled. 

The  decree  will  be  modified  accordingly. 
No  costs  of  this  court  will  be  allowed  ei- 
ther party. 


LEWIS  V.  CITY  OP  MARSHALL. 
<Snpreme  Court  of  Michigan.    Nov.  IS,  1S06.) 

MUNICIPAI.  COBPORATIONS— DeFBCTIVB  SiDK- 
WAUt  —  CONTBIBUTOBT  NXOUOKNCE  —  EVI- 
DKNCe. 

Evidence  in  an  action  for  injury  to  a  pedes- 
trian from  a  defective  sidewalk  held  sufficient  to 
go  to  the  jury  on  the  question  of  her  having 
used  proper  care. 

Error  to  Circuit  Court,  Calhoun  County; 
Walter  H.  North,  Judge. 

Action  by  Eva  A.  Lewis  against  tbe  city  of 
Marshall.  Judgement  for  defendant.  Plain- 
tifr  brings  error.  Reversed,  and  new  trial 
granted. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER.  and  HOOKEflR,  JJ. 

H.  J.  portright  and  Hatch  &  Page,  for 
appellant.    William  H.  Porter,  for  appellee. 

OSTRANDER,  J.  Upon  the  case  made  by 
tbe  plaintlfl!,  the  trial  court  directed  a  verdict 
for  defendant,  for  the  reason  that  piaintitTs 
negligence  contributed  to  her  injury.  The 
case  for  tbe  plaintiff  tended  to  prove  that 
both  east  and  west  of  the  point  where  the 
injury  occurred,  the  walk  had  been  removed 
a  year  or  more,  and  pedestrians  walked  upon 
the  ground.  Opposite  to  a  gateway  leading 
to  private  property,  a  portion  of  the  walk. 


consisting  of  boards  running  east  and  west, 
remained,  and  at  each  end  of  this  driveway, 
connected  with  it,  there  were  a  few  boards 
running  north  and  south,  a  part  of  tbe  old 
sidewalk.  PlaintifT,  on  the  morning  of  Au- 
gust 11,  1906,  while  passing  over  this  short 
piece  of  sidewalk,  and  when  near  tbe  west 
end  of  it,  was  thrown  down  and  injured. 
She  either  stepped  in  a  bole  made  by  a  brcriien 
plank,  or  caught  ber  foot  under  a  plank. 
She  was  at  tbe  time,  carrying  a  few  apples 
In  her  apron.  Four  weeks  previously,  in 
going  over  tbe  walk  With  ber  husband.  In 
tbe  evening,  she  bad  caught  ber  foot,  on  the 
north  side  of  the  walk,  in  a  wire  which  was 
in  use  across  the  ends  of  the  boards  to  keep 
them  in  place.  Upon  the  occasion  of  her  in- 
jury, she  was  looking  for  and  seeking  to 
avoid  this  wire.  Pedestrians,  to  some  extent, 
avoided  this  piece  of  walk  and  in  doing  so 
made  beaten  paths  on  the  north  and  south 
Bides  of  it  Plaintlit  testified:  "The  fact 
that  there  was  a  pathway  on  each  side  had 
not  attracted  my  attention,  only  I  knew  there 
was  a  walk,  and  a  beaten  path  on  each  side. 
I  am  sure  of  that.  I  never  walked  on  that 
path.  •  •  .  •  There  was  a  path  on  each 
Bide  of  this  piece  of  walk,  a  path  that  people 
walked  around,  bad  walked  there.  Tbey 
was  worn  down  so  there  was  no  grass  there 
— down  to  tbe  dirt — hard.  Q.  Do  you  know 
why  they  had  done  so?  A.  I  suppose  because 
the  walk  was  bad.  I  didn't  go  around  be- 
cause I  seldom  walk  on  the  ground.  I  rather 
walk  on  tbe  boards  there  where  it  ain't 
dirty,  as  much  as  I  can.  It  had  not  been 
raining  any  that  day  that  I  remember  of.*' 
She  also  testified:  "Q.  Well  now,  if  there  was 
a  depression  or  hole  in  this  walk,  you  could 
have  seen  It  there  if  you  Iiad  been  looking, 
couldn't  you?  A.  If  I  had  been  looking  for 
a  bole,  yes,  if  I  bad  known  it  was  there, 
and  I  bad  been  looking  for  a  bole.  Q.  You 
knew  before  that  the  sidewalk  was  bad?  A. 
I  knew  about  that  wire,  yes,  I  knew  the  wire 
was  there,  but  I  did  not  know  the  sidewalk 
was  bad.  I  had  never  be«i  over  it  very 
many  times." 

It  is  unnecessary  to  set  out  more  of  tbe 
evidence.  There  is  some  of  it  which  tends  to 
prove  tiiat  plaintiff  did  not  exercise  tbe  care 
in  the  use  of  the  way  that  conditions  which 
were  apparent  and  her  previous  acquaintance 
with  those  conditions  enjoined.  For  tbe  pur- 
poses of  this  case,  her  testimony  and  that  of 
ber  witnesses  must  be  viewed  in  the  light 
most  favorable  to  ber.  It  cannot  be  said, 
in  view  of  previous  decisions  of  this  court, 
that  ber  want  of  due  care  is,  as  matter  of 
law,  establlBhed.  We  have  had  occasion  re- 
cently (Hodge  V.  City  of  St  Louis  [Mich.] 
109  N.  W.  252)  to  review  the  cases,  and  to 
again  distinguish  those  in  which  it  has  been 
held  that  the  negligence  of  plaintlfT  is,  as 
matter  of  law,  made  out  Tbe  cases  are 
collected  in  the  briefs  of  counsel.  A  care- 
ful examination  of  tbe  record  leads  to  tbe 
conclusion  that  it  cannot  be  said  tbat  tbe 
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public  was  not  Invited  to  use  the  walk  In 
question,  that  the  defect  which  caused  the 
Injury  was  obvious,  or  that  plaintiff  was  not 
using  care  to  pass  over  the  walk  lu  safely, 
giving  especial  attention  to  the  particular  de- 
fect therein  of  which  she  had  knowledge. 
Whether  she  was,  under  all  the  circumstan- 
ces,  using  proper  care  either  In  going  upon 
the  walk,  or  In  her  passage  over  It,  was, 
upon  this  record,  a  question  for  the  Jury. 

The   Judgment   is    reversed,    and   a   new 
trial  granted. 


RIKBRD  LUMBER  CO.  v.  CHABLBS 

HOERTZ  &  SON. 

(Supreme  Court  of  Michigan.    Nov.   18,  1900.) 

1.  APFEAIr-OBJZCnONS— FAJLinx  TO  EXCEPT. 

BnlingB  of  a  trial  court  cannot  be  reviewed 
on  appeal  where  exceptions  thereto  were  not  re- 
served. 

[Ed.  Note.— For  cases  in  point  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  (  1482.] 

2.  SAI.BS— Action  fob  Pbioe— Evidenob— Ma- 

TEBIALITT, 

In  an  action  for  the  price  of  building  ma- 
terial, testimonv  by  one  who  personally  knew 
nothing  about  the  contract,  but  who  had  figured 
the  work  for  the  seller  "as  to  what  was  figured," 
was  immaterial. 

3.  Samk  —  TaiAi.  — IKSTBUCTIONS  — iNSunn- 

OIKNCT. 

In  an  action  for  the  price  of  building  ma- 
terial, the  dispute  being  over  certain  items 
claimed  by  the  plaintiff,  an  instruction  setting 
forth  the  contention,  an<l  making  plaintiff's  right 
to  recovery  dependent  upon  a  finding  as  wheuer 
or  not  the  Items  in  dispute  were  indnded  in  the 
contract,  was  proper. 

4.  OoiiPBOUiSE  AND  Settlement— Rbquisites. 

Where  the  parties  to  a  contract  in  an 
effort  to  adjust  the  matters  in  dispute,  met  and 
agreed  upon  the  terms  of  the  contract,  the  agree- 
ment was  binding;  but  if  they  met  to  compro- 
mise, and  a  settlement  was  not  effected,  conces- 
sions made  would  not  be  binding. 

Error  to  Circuit  Court,  Ingham  County; 
Howard  Wiest,  Judge. 

Action  by  Rikerd  Lumber  Company  against 
Charles  Hoertz  &  Son.  From  a  Judgment  for 
defendants,  plaintiff  brings  error.    Affirmed. 

Defendants,  contractors,  contracted  to  erect 
a  building  for  the  Michigan  Agricultural  Col- 
lege. They  made  an  oral  contract  with  the 
plaintiff,  to  furnish  the  frames,  sash,  doors, 
and  inside  finish,  for  |1,000.  It  furnished  the 
material  and  defendants  paid  it  ail  they  con- 
ceded to  be  due.  Defendants  also  purchased 
other  material  outside  of  the  contract  Plain- 
tiff brought  suit  claiming  $151.68.  From 
this  it  was  conceded  should  be  deducted 
$31.84,  leaving  in  dispute  $119.84.  The  main 
controversy  arises  over  certain  items  claimed 
by  plaintiff  to  be  extras,  and  by  the  defend- 
ants to  have  been  Included  in  the  contract 
The  case  was  submitted  to  the  Jury,  who 
rendered  a  verdict  for  the  defendants. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  33. 

Frank  L.  Dodge,  for  appellant  Lombard 
ft  Hext,  for  appellee. 


GRANT,  J.  (after  staUng  the  facta).  L 
Sevoi  errors  ara  assigned  upon  the  rulings  of 
the  court  during  the  trial.  To  six  of  these 
rullnga  no  exceptions  were  taken.  They 
therefore  cannot  be  considered.  Selby  v.  De- 
troit Railway,  122  Mich.  311,  81  N.  W.  106. 
The  ruling  to  which  exception  was  taken 
related  to  the  testimony  of  plaintifTs  super- 
intendent, who  testified  that  be  knew  some-' 
thing  about  the  plans  of  the  building,  and  that 
he  figured  the  work  for  the  plaintiff.  The 
question  was  then  asked:  "Now,  will  you  tell 
the  Jury  what  was  figured  in  that  work?" 
The  question  was  objected  to  as  Immaterial, 
the  question  being  not  what  he  figured,  but 
"what  the  contract  called  for."  The  wit- 
ness had  no  oonversations  with  the  defend- 
ants, and  knew  notiiing  about  the  oontract, 
except  what  the  plalntttTs  president  told 
him.    The  testimony  was  properly  excluded. 

2.  Errors  are  assigned  upon  portions  of  the 
charge.  The  instructions  completely  covered 
the  claims  of  both  parties.  The  court  fully 
and  fairly  stated  the  theory  of  each,  and  then 
Instructed  the  Jury  that  if  the  oontract  did 
not  include  the  items  in  dispute,  the  plaintiff 
was  entitled  to  recover  $119.84;  but  that  if 
they  were  included  In  the  contract,  it  could 
not  recover.  There  was  no  error  in  the 
charge  read  in  its  entirety. 

8.  After  suit  was  oomm«iced,  negotiations 
were  entered  into  for  a  settlement  Upon 
the  theory  that  a  compromise  was  agreed 
upon  by  which  the  defendants  were  to  pay 
plaintiff  $84  in  settlement  they  inclosed  their 
check  for  that  amount  to  the  plaintiff.  The 
plaintiff  at  once  returned  the  check,  denying 
that  such  a  compromise  was  made.  The 
court  Instructed  the  Jury:  "If  you  find  from 
the  evidence  that  these  parties  in  an  effort 
to  adjust  their  matters  met  together,  and 
went  over  their  claims  and  agreed  upon  the 
terms  of  their  contract,  and  wliat  was  in- 
cluded within  the  contract,  then  the  agree- 
ment would  be  binding  upon  them,  but  if  they 
met  for  the  purpose  of  an  adjustment  and 
made  concession,  not  because  they  admitted 
the  contract  required  the  concessions,  but  in  or- 
der to  reach  a  settlement  of  their  matters,  and 
a  settlement  was  not  consummated,  then  con- 
cessicHiB  made  under  those  drcomstances 
would  not  l>e  binding  upon  either  party  to  the 
case."  The  Instructions  were  correct  It 
was  evident  that  the  Jury  determined  that  no 
compromise  was  made. 

The  Judgment  is  affirmed. 


SCHOOL  BOABD  OF  DI8T.  NO.  6,  HAMIL- 
TON TP.,  CLABB  COUNTY,  v.  BOABD 
OF  HAMILTON  TP.,  CLABB  COUNTY. 

(Supreme  Court  of  Michigan.    Nor.  13,  1900.) 

Schools  and  School  Distbicib— C^oation 
or  New  Dibtbict— Cebtiobabi  to  Bkview. 
Under  the  principle  that  the  issuance  of 
a  writ  of  certiorari  is  largely  discretionary,  and 
that  it  will  not  be  permitted  to  accomplish  a 
palpable  injustice,  it  would  not  issue  to  vacate 
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proceedinn  of  a  township  board,  setting  aside 
the  organization  of  a  school  district,  Trnere  it 
appeared  that  the  district  had  been  formed  by 
detaching  territorr  from  two  other  districts,  and 
that,  by  reason  of  a  reduced  assestted  valuation, 
none  of  the  districts  would  be  able  to  maintain 
their  schools  without  imposing  an  unjust  burden 
upon  the  residents  thereof. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Schools  and  School  Districts,  S§  68, 
60.] 

Petition  by  school  board  of  district  No.  B, 
Hamilton  township,  Clare  county,  for  a  writ 
of  certiorari  against  the  township  board  of 
Hamlltmi  township,  Clare  comity.  Dis- 
missed. 

Argned  before  CARPENTBR,  O.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MONT- 
60MERT.  JJ. 

George  J.  Cummins,  for  appellant  John 
Quinn,  for  appellee. 

PER  CURIAM.  A  writ  of  certiorari 
brings  before  us  for  review  the  proceedings 
of  defendant,  setting  aside  the  organization 
of  the  plalntlfT  school  district  That  dis- 
trict was  organized  June  9,  1906,  by  the 
school  Inspectors  of  Hamilton  township, 
Clare  county.  It  wja  composed  of  four  sec- 
tions, two  of  which  were  taken  from  dis- 
trict No.  2,  and  two  from  district  No.  3  of 
Hamilton  township.  It  appears  from  the  re- 
turn of  defendant,  which  must  be  taken  as 
true,  that  the  property  of  the  new  district 
has  an  assessed  valuation  of  $14,610,  and  that 
the  effect  of  its  organization  will  be  to  re- 
duce the  properly  in  school  district  No.  2 
from  an  assessed  valuation  of  $29,760  to 
$24,020,  and  that  of  district  No.  3  from 
$27,110  to  $19,360.  The  organization  was 
set  aside  by  defendant  because  "with  this 
territory  detached,  said  districts  (2  and  3) 
will  be  unable  to  maintain  their  schools  as 
tb^  should  be,  without  imposing  a  greater 
burden  upon  the  residents  than  they  are 
able  to  bear,  and  the  new  district  proposed 
to  be  formed  *  *  *  will  be  in  the  same 
condition,  so  that  two  good  school  districts 
are  sacrificed  for  the  sake  of  having  three 
poor  ones."  PlalntifF  In  certiorari  asks  us 
to  reverse  the  action  of  the  township  board 
because  of  various  irregularities  in  its  pro- 
ceedings. If  plaintiff  had  a  legal  right  to 
have  a  court  review  those  proceedings,  it  Is 
possible  that  its  claim  of  error  would  t>e  al- 
lowed. But  it  has  no  such  right.  At  least 
it  has  not  that  right  In  this  case.  As  here- 
tofore stated,  this  case  is  brought  before  us 
by  writ  of  certiorari.  That  writ  the  issu- 
ance of  which  is  largely  discretionary,  will 
not  be  permitted  to  accomplish  a  palpable  in- 
justice (West  V.  Parkinson,  180  Mich.  401, 
90  N.  W.  27,  and  authorities  there  cited),  and 
It  is  clear  for  the  reason  stated  by  respond- 
ent that  injustice  would  be  accomplished  by 
setting  aside  the  order  under  consideration, 
and  sustaining  the  organization  of  the  plain- 
tlflT  school  district. 

The  writ  of  certiorari  Is  dismissed. 


BARRIBBAU  v,  CITY  OF  DETROIT. 

(Supreme  Court  of  Michigan.    Nov.  13,  1906.) 

Appeai.   aud   Ebbob— Wbit   or  Ebbob— Dis- 
KTssAX.— Want  or  Jubisdiotior. 

Where  the  return  to  a  writ  of  error  shows 
that  a  verdict  was  directed,  and  a  motion  to  i^et 
it  aside  and  grant  a  new  trial  denied,  but  does 
not  show  that  any  judgment  was  entered,  the 
writ  must  bt  dismissed. 

[Eld.  Note. — For  cases  in  point,  see  vol.  2. 
Cent  Dig.  Appeal  and  Error,  {{  875-^1.] 

Error  to  Circuit  Court  Wayne  County; 
Morse  Robnert  Judge. 

Action  by  Dnllce  Barrlbean  against  the 
city  of  Detroit  Judgment  in  favor  of  de- 
fendant and  plaintiff  brings  error.  Dis- 
missed. 

Charles  McPherson  and  John  C.  Bills,  for 
appellant  J.  Walter  Dohany  and  Denton 
Guinness  (Timothy  B.  Tarsney,  of  counsel)^ 
for  appellee. 

PER  CURIAM.  The  printed  record  af- 
fords no  evidence  that  a  judgment  in  this 
cause  was  ever  entered.  An  examination  of 
the  return  to  the  writ  of  error  discloses  the 
fact  that  the  case  has  not  proceeded  to  judg- 
ment A  verdict  was  directed,  and  a  motion 
to  set  it  aside  and  grant  a  new  trial  was- 
denied.  No  farther  proceedings,  except  to- 
settle  a  bill  of  exceptions,  ai^tear  to  have 
been  bad. 

^e  writ  of  error  is  dismissed,  with  costs 
to  appellee.  Delaney  v.  Michigan  Elm  Hoop 
&  Lumber  Ooii4>any  (Mich.)  108  N.  W.  77. 


STAPLETON  et  al.  v.  SCHAFPBR  et  al. 
(Supreme  Ck>urt  of  Michigan.    Nov.  13,  1906.) 

Rbfokmatior  of  Deed— Mistakx— AonoN  bt 

Verdob. 

A  vendor  can  maintain  an  action  for  the  ref- 
ormation of  a  deed  which  by  mistake  includes 
other  land  than  that  intended  by  the  parties. 

[EA.  Note. — For  cases  in  point  see  vol.  42,. 
Cent.  Dig.  Reformation  of  Instruments,  {g 
44,  45.1 

Appeal  from  Circuit  Court  Livingston  Coun- 
ty, In  Chancery;  Steams  F.  Smith,  Judge. 

Action  by  John  Stapleton  and  another  against 
Christopher  C.  Schaffer  and  another.  From 
a  judgment  in  favor  of  plaintifFs,  defendants 
appeal.    Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Shields  ic  Shields,  for  appellants.  Louis  E. 
Hewlett  for  appellees. 

BLAIR,  J.  The  bill  of  complaint  in  this 
case  was  filed  to  reform  a  deed  from  com- 
plainants to  defendant  Christopher  C.  Schaf- 
fer, on  the  ground  that  by  mistake  the  deed 
included  a  strip  of  land  off  the  west  side  of 
complainants'  homestead  17  feet  and  6  inches 
wide  at  the  north  end  and  14  feet  wide  at 
the  south  end.    The  description  of  the  deei 
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Is  as  follows:  "Village  lota  number  thlrty- 
flve  (35)  and  thirty-seven  (37)  of  Crane  & 
Brook's  Plat  in  the  village  of  Howell  as 
duly  laid  out,  platted  and  recorded;  also  a 
piece  of  land  commencing  at  the  northwester- 
ly comer  of  lot  number  thirty-four  (34)  of 
aforesaid  plat,  running  thence  southerly  on 
the  westerly  line  of  said  lot,  to  the  southwest 
corner  of  the  same,  thence  westerly  to  the 
southeasterly  corner  of  lot  number  thirty-flve 
of  said  plat;  thence  northerly  along  the  east- 
erly line  of  said  lot  thlrty-flve  to  the  north- 
easterly comer  thereof;  thence  easterly  to  the 
place  of  beginning."  The  strip  of  land  In 
controversy  in  this  suit  is  on  the  easterly  side 
of  the  4x8  piece  described  above  by  metes 
and  bounds,  and  Is  bounded  on  the  west  by 
complainants'  west  boundary  fence,  and  had 
been  Included  in  and  occupied  by  him  as  part 
of  his  homestead  for  39  years.  The  4x8  piece 
was  originally  laid  out  as  part  of  a  street, 
but  the  street,  as  actually  laid  out  and 
worked  and  used,  ended  at  the  east  and 
west  street  bounding  the  property  on  the 
north,  and  complainant  acquired  the  unused 
portion  by  purchase.  The  complainant  Sta- 
pleton  is  a  laboring  man  over  80  years  of 
nge,  unable  to  write;  and  his  son-in-law  repre- 
sented him  in  the  negotiations  culminating  In 
the  deed.  The  circuit  Judge  found  that  the 
proofs  sustained  the  allegations  of  the  bill 
of  complaint,  and  entered  a  decree  for  the 
reformation  of  the  deed.  From  this  decree, 
defendants  appeal  to  this  court. 

The  case  Involves  a  question  of  fact  solely. 
Defendants'  contention  that  complainants  are 
not  entitled  to  relief,  as  a  matter  of  law,  be- 
cause not  holding  under  the  deed  sought  to 
be  reformed — citing  Ballentine  v.  Clark,  88 
Mich.  395,  and  other  cases — is  based  upon 
»  misapplication  of  the  principles  of  those 
cases.  We  think  It  satisfactorily  appears 
from  the  testimony  that  the  complainant  In- 
tended to  sell,  and  defendant  Schaffer  In- 
tended to  buy,  the  land  west  of  the  fence. 
The  mistake  of  Including  a  strip  east  of  the 
fence  arose  through  the  mistake  of  the  son- 
in-law  In  supposing  that  the  fence  was  the 
east  boundary  of  the  discontinued  street. 
The  defendants'  acts  In  Improving  the  prop- 
erty and  otherwise,  after  the  deed,  convince 
us  that  he  supposed  that  he  had  only  pur- 
chased the  land  west  of  the  fence. 

We  think  the  circuit  judge  reached  the 
right  conclusion,  and  the  decree  is  affirmed, 
with  costs. 


KNAPP  V.  JESSLP  et  al. 

(Supreme  Court  of  Michigan.    Nov.  18,  1906.) 

1.  Administsatobs  —  Manaoxvent  of  Es- 
tate—Deposit ii»  Bank— Neoi.igbnce. 
Where  it  was  understood  among  the  heirs 
that  an  adtninistrator  might  retain  funds  for 
the  care  of  the  decedent's  widow,  be  was  not 
guilty  of  n^ligence  in  retaining  the  proceeds 
of  the  mortgage  and  permitting  the  amount  to 
remain  on  deposit  in  a  iMnk  until  its  failure 


three  months  later,  and  he  wag  therefore  not 
liable  for  the  loss. 

[Bid.  Note. — For  cases  in  point,  see  vol.  22 
Gent.  Pig.  Executors  and  Administrators,  H 
472,  479.f 

2.  Sahb— CoNSTBUonoN  OF  Vault— Repairs. 

An  allowance  to  an  administrator  of  $4.~iO 
for  the  construction  of  a  vault,  and  of  a  rea- 
sonable amoimt  to  keep  the  vault  in  repair,  was 
a  proper  charge  against  the  estate  of  the  de- 
cedent. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  { 
436.] 

3.  SAira— Interest  on  Funds  of  Estate. 

On  the  settlement  of  the  accounts  of  an 
administrator  after  his  death,  he  was  properly 
charged  with  the  face  of  a  mortgage  which  he 
collected,  and  interest  only  to  the  time  of  the 
appraisal  of  the  assets  of  the  estate;  the  pre- 
sumption being,  in  the  absence  of  proof,  that 
past-due  debts  of  the  estate  were  promptly  col- 
lected, so  that  interest  is  not  chargeable  against 
him  after  the  appraisal. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22, 
Cont.  Dig.  Executors  and  Administrators.  U 
423-432.] 

4.  Same— Compensation. 

Where  an  administrator  collected  the  fnnds 
of  an  estate,  took  care  of  a  farm  constituting 
a  part  of  it,  looked  after  the  decedent's  widow, 
and  promptly  divided  to  each  of  the  heirs  his 
share,  the  heirs  could  not  complain  of  the  M- 
lowance  of  the  statutory  fees  to  him. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  18 
2009.  2084-2087.] 

5.  Sake— Evidence. 

Evidence  hdd  to  justify  a  credit  of  $750  lo 
an  administrator  for  the  care  of  the  decedent's 
widow. 

Error  to  Circuit  Court,  Uvingston  County ; 
Steams  P.  Smitli,  Judge. 

Proceedings  by  Grace  Knapp,  administra- 
trix de  bonis  non,  for  settlement  of  her  ac- 
count; Alma  Jessup  and  another  objecting  to 
the  allowance  of  the  account  filed.  Prom  a 
judgment  in  favor  of  the  administratrix,  the 
respondents  bring  error.    Affirmed. 

Freeman  Plshbeck  died  July  21,  1882,  leav- 
ing a  widow  and  five  children, — ^three  sons, 
named  William,  Charles,  and  John,  and  two 
daughters,  Mrs.  Ida  Smock  and  Alma  Jessop. 
Upon  the  petition  of  Mrs.  Jessup,  Charles 
was  appointed  adjolnlstrator,  and  filed  a 
bond  with  John  and  Wlillam  aa  sureties. 
September  6,  1882,  an  Inventory  was  filed 
stiowing  an  appraisal  of  personal  property  of 
$11,752.47,  real  estate,  $2,500— total,  $14,252.- 
47.  The  personal  prc^erty  consisted  of 
notes,  merchandise,  farm  stock,  tools,  and 
household  goods.  Charles  continued  as  ad- 
ministrator until  his  death,  March  21,  1903. 
He  never  rendered  an  annual  or  final  ac- 
count, and  no  account  was  found  showing  an 
itemized  statement  of  receipts  and  disburse- 
ments. For  four  years  he  was  also  judge  of 
probate.  No  commissioners  on  claims  were 
appointed,  and  no  claims  were  presenttni  to 
or  allowed  by  the  probate  judge.  His  wUiow 
lived  upon  the  small  farm,  the  homestead, 
about  17  acres  of  which  only  was  Improved, 
until  her  death  in  1882.    Her  estate  was  ner- 
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er  probated.  She  bad  nothing  except  that 
to  which  she  waa  entitled  from  her  husband's 
estate.  No  allowance  was  made  for  her  sup- 
port and  maintenance,  neither  waa  a  dower 
admeasured  to  her.  The  lunall  farm  waa 
leased,  evidently  with  the  understanding  on 
the  part  of  all  the  heirs,  to  a  tenant,  who 
took  care  of  their  mother,  with  what  assist- 
ance Charles  provided  her  with  out  of  the 
estate.  Mrs.  Steock  teetlfled  that  she  was 
"perfectly  willing  that  Charles  should  take 
whatever  needed,  and  pay  it  to  her.  I 
thought  he  was  doing  it"  On  January  1, 
1883,  the  administrator  distributed  among 
the  heirs  $7,500;  April  16,  188S,  $1,000;  May 
20,  1882,  $3,250.  In  ail  he  has  distributed  to 
each  of  his  brothers  and  sisters  out  of  the 
estate  the  sum  ^f  $3,146.05,  making  a  total. 
Including  the  same  amount  to  himself,  of 
$15,730.25.  Upon  the  death  of  the  adminis- 
trator, his  daughter  Grace  Knapp  was  ap- 
pointed administratrix  de  bonis  non,  and 
filed  an  account  as  near  as  it  could  be  as- 
certained of  receipts  and  disbursements  by 
her  father.  To  this  allowance  Mrs.  Smock 
and  Mrs.  Jessup  objected.  The  account  waa 
allowed  by  the  probate  court,  and  an  appeal 
taken  to  the  circuit  court  The  trial  was 
there  had  before  a  Jury.  The  account  as 
filed  showed  credits  of  $19,843.18  and  debits 
.amounting  to  $19,266.28.  In  this  account  the 
jury  made  one  correction,  charging  the  ad- 
ministrator with  an  Item  of  $355.47.  Among 
the  Items  so  allowed  was  an  item  of  services 
hy  the  administrator  for  21  years  of  $750. 
The  court  in  rendering  judgment  reduced 
this  item  to  the  statutory  allowance,  so  that 
the  judgment  as  rendered  made  the  credits 
$19,330.37  and  the  debits  $19,266.28.  It  thus 
appears  that  the  administrator  had  paid  out 
$64.09  more  than  he  received.  The  objec- 
tions relate  (1)  to  amount  paid  heirs  at  law ; 
{2)  to  a  loss  by  the  administrator  of  funds 
deposited  In  a  bank  known  as  the  "Weimels- 
ter  Bank";  (3)  to  the  payment  of  certain 
debts  without  their  allowance  by  commission- 
ers, or  by  the  probate  Judge  acting  as  com- 
missioner ;  (4)  expenses  in  erecting  the  vault ; 
(5)  a  mortgage  known  as  the  "Telland  mort- 
gage"; (6)  administrator's  fees;  (7)  the  item 
of  $750,  allowed  to  the  administrator  as  paid 
to  the  widow  of  Freeman  F^ishbeck. 
.  Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER.  JJ. 

Louis  B.  Howlett  and  William  P.  Van 
Winkle,  for  appellants. 

GRANT,  3,  (after  stating  the  facts).  Free- 
man Fishbeck  left  no  debts  except  the  ex- 
penses of  bis  last  sickness,  and  perhaps  two 
other  small  Items.  These  were  paid  by  the 
administrator.  The  contestants,  Mrs.  Smock 
and  Mrs.  Jeesnp,  admit  in  their  answer  that 
the  charge  of  $182.52  for  services  of  physi- 
cians during  their  father's  illness  was  rea- 
■onable  and  a  fair  charge,  that  the  funeral 
expense  was  also  reasonable  and  a  proper 


charge,  and  that  the  physiciana'  bills  for 
their  mother  should  be  allowed.  The  holding 
of  this  court  In  Brown  v.  Forche,  43  Mich. 
492,  5  N.  W.  1011,  tweaking  through  Justice 
Cooley,  is  at^licable  to  this  case:  "A  pro- 
bate case  on  appeal  Is  to  be  tried  and  deter- 
mined on  the  same  principles  that  would 
be  administered  by  the  probate  court  itself. 
That  court  hi  adjusting  the  accounts  of  ad- 
ministrators, Is  governed  by  the  broad  prin- 
ciples of  equity;  and  It  Is  at  all  times  com- 
petent for  the  administrator,  unimpeded  by 
technical  rules,  to  show  the  fairness  of  his 
dealings,  the  real  nature  of  his  transactions, 
and  to  restrict  the  amount  for  which  he 
should  be  held  liable  to  that  which  equity 
demands."  This  case  must  be  examined  and 
determined  upon  equity  principles.  The 
contestants  are  presumed  to  know  the  law. 
There  is  no  claim  that  they  did  not  The 
first  distribution  gave  each  of  the  heirs  the 
full  amount  of  the  personal  property  aside 
from  that  which  should  have  been  assigned 
to  the  widow.  There  was  no  necessity  of 
administration,  except  to  pay  the  insignifi- 
cant amount  of  the  debts  and  distribute  the 
estate^  While  there  le  no  evidence  of  any  ex- 
press agreement  between  the  heirs  of  Free- 
man Fi8hbe<^  that  the  estate  should  be  di- 
vided without  further  expense  of  administra- 
tion, the  conclusion  Is  Irresistable  that  they 
trusted  their  brother  Charles,  the  adminis- 
trator, to  divide  the  estate,  which  he  prompt- 
ly did,  to  retain  enough  for  the  care  of  their 
mother,  and  to  preserve  the  homestead  for 
her  use  while  she  lived.  That  the  adminis- 
trator faithfully  and  honestly  did  this  Is  be- 
yond dispute.  Upon  the  death  of  the  mother 
the  real  estate  was  sold  by  the  heirs  and  the 
amount  received  divided  between  them. 

We  will  now  discuss  the  several  claims  of 
the  respondent: 

1.  Without  entering  much  into  detail,  we 
think  it  is  clearly  shown  by  the  evidence 
that  both  contestants  received  each  the  same 
amount  as  the  brothers  received,  to  wit: 
$3,146.05.  Mrs.  Jessup  was  not  a  witness, 
neither  was  her  deposition  taken.  The  dis- 
pute In  her  case  arises  over  a  certificate  of 
deposit  for  $700.  It  is  sufficient  to  say  that 
she  received  it  from  the  administrator,  and 
It  was  a  payment  upon  her  distributive 
share.  Mrs.  Smock  claims  that  her  amount 
is  $300  short  This  $300  is  accounted  for  by 
the  fact  that  her  husband  received  it  for 
her,  and  with  the  understanding  that  he  re- 
ceived it  as  a  part  of  her  distributive  share. 
She  testified:  "If  my  husband  got  It  I  am 
willing  to  have  It  apply  on  my  share."  He 
testified  that  he  did  get  It  and  that  It  was  to 
apply  on  her  share  of  the  estate. 

2.  The  administrator  deposited  money  as 
administrator  in  the  Welmeister  Bank.  The 
bank  then  had  good  credit  and  standing 
In  the  community.  It  subsequently  failed. 
The  percentage  received  by  the  administra* 
tor   from   the   bank   was  promptly   divided 
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among  the  heirs  and  receipted  for  by  them. 
There  Is  nothing  in  the  record  to  show  that 
the  administrator  was  guilty  of  negligence 
In  so  depositing  the  funds.  The  law,  there- 
fore, does  not  hold  bim  liable  for  the  loss. 
In  re  Grammel's  Estate,  120  Mich.  487,  79 
N.  W.  706,  and  authorities  there  cited.  It 
Is,  however,  claimed  that  the  administra- 
tor's estate  la  liable  for  the  loss,  because 
he  was  dilatory  in  the  settlement  of  the 
estate,  and  that  bad  he  divided  the  estate 
seasonably  the  loss  would  not  have  occurred; 
citing  Wood  V.  Myrick,  17  Minn.  408  (Gil. 
386)  Palmer's  Appeal,  1  Dong.  422;  7  Am.  & 
Eng.  Enc.  Law  (Ist  Ed.)  862,  and  note.  This 
money  was  received  by  the  administrator  In 
payment  of  a  mortgage  on  June  18,  1889. 
The  bank  failed  three  months  and  seven  days 
thereafter.  The  administrator  had  the  right 
to  retain  funds  in  his  hands  for  the  care  of 
his  mother,  and  it  was  evidently  so  under^ 
stood  by  all  the  heirs  that  be  should  do  sok 
She  might  at  any  time  apply  for  her  share 
of  the  estate.  The  principle  of  those  cases 
therefore  does  not  apply. 

3.  Whether  under  any  circumstances  an  ad- 
ministrator may  pay  the  debts  of  the  estate 
which  have  not  been  allowed  by  commission- 
ers or  by  the  probate  Judge  we  find  it  un- 
necessary to  determine.  The  administrator 
kept  no  regular  book  account.  In  a  tin  box 
were  found  some  receipted  bills  and  memo- 
randa of  payments  made  by  him  for  varioos 
items.  Some  are  dated  and  some  are  not; 
the  receipted  bills  not  being  printed  in  the 
record  and  the  date  not  given.  They  were 
In  evidence  before  the  jury  and  the  court 
All  the  record  shows  in  regard  to  the  Item 
of  $85.60  for  merchandise,  purchased  from 
Hlckey  &  (Joodnoe,  appears  from  a  witness 
who  produced  the  papers  from  the  tin  box. 
After  testifying  to  certain  small  items,  con- 
sisting of  repairs  upon  the  bam,  dated  July 
12,  1892,  the  witness  said:  "The  next  item 
of  merchandise  to  Hickey  &  Goodnoe,  $3SJJ0, 
I  got  from  the  items  in  the  tin  box."  Its 
date  is  not  shown,  and  we  cannot  determine 
whether  it  was  incurred  by  the  deceased  In 
his  lifetime,  or  expended  by  the  administrator 
for  the  support  of  his  mother,  or  for  repairs. 
As  already  stated,  the  answers  of  the  respon- 
dents conceded  the  correctness  of  the  serv- 
ices for  medical  attendance.  This  concession 
eliminates  them  from  consideration.  Aside 
from  these  items,  the  amount  Is  so  small  that 
it  is  not  equal  to  the  balance  due  the  ad- 
ministrator as  allowed  by  the  court. 

4.  The  administrator  was  allowed  $460  for 
the  construction  of  a  vault,  and  subsequently 
other  itenu  were  allowed  for  repairing  It 
The  three  brothers  contributed  $200  apiece 
out  of  their  own  funds  towards  Its  construc- 
tion. Mrs.  Jessup  subsequently  contributed 
$100  towards  repairing  it  This  repair  was 
necessary  for  the  preservation  of  the  vault 
and  the  bodies  there  reposing.  The  erection 
of  the  vault  was  in  accordance  with  the 
expressed  wish  of  the  father.    The  amount 


was  reasonable  and  was  properly  allowed. 
Jackson  v.  Leech's  Estate,  113  Mich.  391,  71 
N.  W.  846.  To  construct  a  vault  for  the  re- 
pose of  the  dead  is  as  proper  as  the  erection 
of  a  monument  In  re  Shlmpen's  Estate, 
82  Hun  (N.  Y.)  108,  31  N.  T.  Supp.  671.  The 
two  cemetery  lots  were  purchased  on  which 
to  erect  the  vault  The  title  of  one  lot  was 
taken  in  the  name  of  the  mother.  The  title 
of  the  other  was  taken  'n  the  name  of  the 
three  sons  and  the  mother.  It  is  Immaterial 
that  the  title  to  the  lots  was  taken  In  the 
names  of  the  mother  and  the  sons.  Blrk- 
bolm  T.  Warden,  42  N.  J.  Eq.  337,  7  Atl. 
569.  The  expenditure  of  a  reasonable  amount 
of  money  to  keep  the  vault  In  repair  was  a 
proper  charge  against  the  estate.  Bell  v. 
Brlggs,  63  N.  H.  692,  4  Atl.  702. 

5.  One  of  the  assets  of  the  estate  was  a 
mortgage,  dated  February  27,  1877,  due  five 
years  from  date,  and  given  by  one  Yelland 
for  $700.  This  mortgage  was  found  among 
the  papers  of  the  administrator  after  his 
death.  The  administratrix  with  the  will  an- 
nexed, in  the  honest  belief  that  this  had  not 
been  paid,  commenced  foreclosure  suit.  Tb» 
bill  was  dismissed ;  the  court  finding  that  tbft 
mortgage  had  been  paid.  The  foreclosure 
proceedings  are  not  in  the  record,  and  It  does 
not  appear  when  the  mortgage  was  paid  to 
the  administrator.  He  was  charged  with  the 
face  of  the  mortgage  and  the  Interest  up 
to  the  time  of  the  appraisal  of  the  assets 
of  the  estate.  It  is  stated  in  the  brief  of 
counsel  for  the  appellee  that  the  court  found 
that  the  mortgage  must  have  been  paid  soon 
after  the  death  of  Freeman  FIshbeck,  or  soon 
after  It  became  due.  Why  it  was  not  dis- 
charged does  not  appear.  In  the  absence  of 
proof,  the  presumption  is  that  past-due  debts 
of  the  estate  were  promptly  collected  by  the 
administrator.  The  court  so  held.  It  fol- 
lows that  the  administrator  Is  not  chargeable 
with  Interest  on  this  Item. 

6.  The  administrator  was  allowed  the  stat- 
utory fees.  Considering  that  the  administra- 
tor collected  the  funds,  of  this  estate,  took 
care  of  the  farm,  looked  after  the  care  of 
his  mother,  and  promptly  divided  to  each 
his  share,  the  court  might  with  propriety 
have  allowed  some  extra  compensation.  The 
petitioners  cannot  Justly  find  fault  with  the 
allowance  of  the  statutory  fees. 

7.  It  Is  evident  that  the  mother  could  not 
be  properly  cared  for  upon  the  income  from 
the  little  farm  on  which  she  lived.  It  is 
shown  from  the  memoranda  made  by  the 
administrator  found  In  the  tin  box  that  from 
July,  1882.  to  October  4,  1884,  he  paid  her 
cash  amounting  to  $171.76.  In  making  out 
the  account  the  administratrix  de  bonis  non 
credited  him  with  $76  a  year  for  the  baiefit 
of  the  mother.  We  think  the  evidence  Jus- 
tifies this  allowance. 

8.  It  Is  entirely  clear  that  the  administra- 
tor acted  with  promptness  In  the  collection 
and  distribution  of  the  estate  among  his 
brothers  and  sisters;  that  by  the  assent  ot 
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all  he  provided  for  bis  mother,  took  her  to 
his  home  during  her  last  illness,  paid  her 
pbyglclans'  bills  and  funei'al  expenses;  and 
that  after  her  death  he  promptly  divided 
among  them  what  he  had  retained  for  her 
support  It  is  impossible  to  read  this  record 
without  reaching  the  conclusion  that  he  acted 
honestly,  that  none  of  the  estate  remained  in 
his  hands,  and  that  all  understood  that  the 
entire  estate  was  divided.  The  contestants 
and  their  brothers  were  intelligent,  were  ful- 
ly cognizant  of  their  rights,  and  it  is  Impos- 
sible to  believe  that  tbey  would  have  waited 
20  years  after  the  death  of  their  father  and 
10  years  after  the  death  of  their  mother, 
if  they  had  supposed  that  their  brother  still 
retained  In  his  hands  moneys  belonging  to 
them.  Undoubtedly  the  discovery  of  the  Yel- 
land  mortgage  after  his  death  caused  the  pro- 
ceedings for  the  appointment  of  an  admin- 
istratrix de  bonis  non.  It  proved  that  there 
was  no  estate  left  to  administer. 
The  Judgment  is  affirmed. 


HOLLIDAY  V.  MATHBWSON  et  al 
{Supreme  Court  of  Michigan.     Nov.  18,  190&) 

1.  MscHARics'  Liens— Pbooebdingb  to  Peb- 
ixcT— Claim  oir  Lien— Time  fob  Filiko. 

Comp.  Laws,  g  10,713,  In  relation  to  me- 
chanics' liens,  provides  that  the  original  con- 
tractor shall,  wneuever  any  payment  of  money 
shall  become  due  from  the  owner,  make  out 
and  give  to  tlie  owner  a  statement  under  oath 
of  the  number  and  names  of  every  Butxx>ntractor 
or  laborer  and  peison  fumishine  materials, 
giving  the  amount  of  anything  which  is  due 
or  to  become  due  them,  and  section  10,714  pro- 
vides that  every  person  seeking  to  avail  hiinself 
■of  the  statute  shall  file  in  the  office  of  the  regis- 
ter of  deeds  a  statement  of  the  demand  due  him, 
etc  A  statement  under  section  10,713  was 
served  after  the  filing  of  a  claim  under  section 
10,714,  but  both  steps  were  taken  within  the 
period  prescribed  by  the  statute  for  filing  the 
statement.  Held,  that  the  claim  of  lieu  was 
not  invalid  because  filed  before  the  statement 
was  served;  the  lien  having  l>ecome  effective 
«n  service  of  the  statement. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Oent  Dig.  Mechanics'  Liens,  S  190.] 

2.  Homestead— What    Constitutes— Ikteb- 
E8T  in  Pbopebtt. 

Where  the  father  of  a  married  man  agreed 
to  give  him  a  lot  if  he  would  build  a  home  on 
it,  and  the  son  bnilt  a  house  and  moved  into  it 
and  occupied  it  as  a  home,  and  he  owned  no 
other  real  estate,  though  the  father  had  not 
transferred  the  title,  the  house  and  lot  consti- 
tuted a  homestead. 

[Bd.  Note.— For  cases  In  point,  see  vol.  25, 
Cent  Dig.  Homestead,  H  114-118.] 

.8.  Homestead— iMeohakics'  Liens— Impbovb- 

HKNTS. 

Comp.  Laws  1897,  t  10,711,  provides,  in 
relation  to  mechanics'  liens,  that  if  the  lands 
on  which  improvements  are  made  are  occupied 
as  a  homestead,  the  iien  shall  attach  to  the 
lands,  if  the  improvements  l>e  made  in  pur- 
suance of  a  contract  signed  by  both  the  husband 
and  wife.  Section  10,710  gives  every  person 
who,  in  pursuance  of  any  contract  between 
himself  and  the  owner,  part  owner,  or  lesRoe 
of  any  interest  in  real  estate,  builds  any 
building  on  the  premises,  a  lien  on  the  boild- 
-ing,  and  the  interest  of  the  owner,  etc.    Sec- 


tion 10,712  provides  that  any  person  furnish- 
ing services  or  materials  for  the  erection  of 
a  new  building  on  land  to  which  the  person 
contracting  for  such  erection  lias  no  legal  title 
shall  have  a  lien  on  the  building.  Pub.  Laws 
1891,  p.  284,  Act  No.  179,  g  9,  snbd.  4.  in 
relation  to  medianics'  liens,  provided  that, 
where  materials  and  labor  should  be  furnished 
in  the  construction  of  an  original  building, 
since  the  attaching  of  any  prior  title  to  the 
land,  the  court  might  direct  the  Itailding  to 
l>e  separately  sold,  and  the  purchaser  might 
remove  it  In  1897,  section  9,  subd.  4,  was 
amended  so  as  to  provide  that  liens  should 
attach  to  buildings  subject  to  any  prior  re- 
corded title,  etc.,  but  the  declaration  to  the 
effect  that  the  building  miiht  be  directed  to 
be  sold,  etc.,  was  omitted.  Held  that  irrespec- 
tive of  the  change  in  section  9,  under  section 
10,711  and  10,712,  where  one  who  had  no 
legal  title  to  land  contracted  for  the  erec- 
tion of  a  building  thereon,  and  his  wife  did  not 
sign  the  contract  though  the  land  and  build- 
ing constituted  a  homestead,  the  contractor 
was  entitled  to  a  direction  for  the  sale  of  the 
building. 

[Ed.  Note.— For  cases  in  point  see  vol.  25, 
Cent  Die.  Homestead,  {  154;  vol.  34,  Cent 
Dig.  Mechanics'  Liens,  g  16.] 

Appeal  from  Circuit  Court,  Genesee  Coun- 
ty, hi  Chancery;  Charles  H.  Wlsner,  Judge. 

Suit  by  Franklin  B.  Holliday  against  Ed- 
ward C.  Slathewson  and  others  to  enforce  a 
mechanic's  lien.  From  an  order  overruling 
a  demurrer  to  the  bill,  defendants  appeal. 
Affirmed  and  remanded. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY,  GRANT,  HOOKER,  and  MOORE. 
JJ. 

Carton  &  Bray,  for  appellants.  Black  & 
Rot)erts,  for  appellee. 

HOOKER,  J.  A  bill  filed  to  enforce  a 
meclianic's  iien  was  demurred  to.  Upon  the 
hearing  the  parties  filed  a  stipulation,  setting 
forth  the  facts  of  the  case,  and  consenting 
that  they  should  be  considered  as  incorpor- 
ated in  the  bill  of  complaint  for  the  purposes 
of  the  hearing.  Stephen  Mathewson  is  the 
father  of  Edward  C.  Mathewson,  who  Is  the 
husband  of  Lena  B.  Mathewson.  They  have 
two  children.  Some  time  prior  to  the  erec- 
tion of  the  dwelling  house  upon  the  prem- 
ises described  in  the  bill  Stephen  said  to  Ed- 
ward, "If  you  will  build  a  house  for  yourself 
upon  the  premises  [described  in  the  bill],  I 
will  glv?  yon  the  lot,  and  you  can  have  it 
for  your  home."  Thereupon  Edward  made 
a  contract  with  complainant  for  the  erection 
of  the  house  in  controversy.  At  that  time 
Edward  owned  no  other  real  estate,  and  had 
no  home  of  which  he  was  owner.  He  caused 
this  house  to  be  erected  for  the  purpose  of 
making  a  permanent  home  for  himself  and 
family,  and  he  now  lives  in  said  house,  and 
occupies  It  with  his  family  for  a  home,  and 
owns  no  other  house,  lot,  or  premises.  Lena 
was  not  a  party  to  the  contract  in  writing 
between  the  parties,  but  was  fully  cogni- 
zant of  its  execution  by  the  complainant, 
and  took  part  in  and  gave  advice  In  relation 
to  the  manner  of  the  construction  of  said 
dwelling,  and  about  changes  and  alterations 
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made  in  the  plans,  and  was  fully  aware  that 
said  contract  bad  been  made  and  waa  being 
performed  by  complainant,  and  she  contrib- 
nted  no  money  to  pay  for  the  sam&  When 
the  house  was  nearly  completed,  the  defend- 
ant Edward  and  hla  family  moved  Into  it, 
where  they  have  resided  since.  On  July  1, 
1903,  complainant  filed  his  claim  of  lien  iu 
the  usual  form  with  the  register  of  deeds, 
but  at  that  time  he  had  not  served  upon  the 
defendants,  or  any  of  them,  a  sworn  state- 
ment of  the  number  and  names  of  every  sub- 
contractor or  laborer  in  his  employ,  and  of 
every  person  furnishing  materials,  giving 
the  amount  due  or  to  become  due  to  them 
for  work  done  or  material  fumtsbed,  as  re- 
quired by  statute.  It  was  served  upon  Ed- 
ward the  third  day  later;  1.  e.,  July  3,  1908. 
The  time  within  which  complainant  might 
file  his  lien  did  not  expire  until  July  5,  1903. 
The  bill  was  filed  after  December  1,  1903, 
and  at  that  time  Stephen  Matbewson  held 
title  to  the  land,  not  having  transferred  it 
to  Edward. 

The  grounds  of  demurrer  are:  (1)  The 
claim  of  lien  was  invalid  because  filed  before 
the  statutory  statement  was  served.  (2)  The 
dwelling  house  is  the  homestead  of  Edward 
and  Lena  Matbewson,  and  not  subject  to  Hen. 
The  demurrer  was  overruled,  and  the  defend- 
ant has  appealed. 

We  are  of  the  opinion  that  the  delay  In 
serving  the  statement  is  not  fatal  to  the  lien. 
No  lien  attached  by  the  filing  of  the  claim, 
but  when  the  statement  was  served,  the 
claim  became  effective.  It  is  unimportant 
that  the  statement  was  served  after  the 
claim  was  filed.  Both  were  done  within  the 
statutory  period,  and  a  Hen  was  perfected 
on  July  3d  by  the  service  of  the  statement 
There  is  nothing  in  the  various  cases  cited 
Inconsistent  with  this  holding.  Comp.  Laws, 
S  10,714.  Sterner  v.  Haas.  108  Mich.  488,  66 
N.  W.  348:  Martin  v.  Warren,  109  MI<A. 
584,  67  N.  W.  807;  Barnard  v.  McLeod,  114 
Mich.  73,  72  N.  W.  24;  Wlltsie  v.  Harvey, 
114  Mich.  331,  72  N.  W.  134;  Dittmer  v. 
Bath,  117  Mich.  671,  76  N.  W.  89;  Kerr-Mur- 
ray Co.  V.  Kal.  Heat  Co.,  124  Mich.  Ill,  82 
N.   W.  801. 

We  are  also  of  the  opinion  that  the  lands 
in  question  were  devoted  to  the  purposes  of 
a  homestead  under  the  several  cases  cited 
by  counsel.  Reske  v.  Reske,  61  Mich.  641, 
16  N.  W.  805,  47  Am.  Rep.  694;  Bunker  v. 
Paquette,  37  Mich.  79;  Mills  v.  Hobbs,  76 
MIcb.  122,  42  N.  W.  1084 ;  Maatta  v.  Klppola, 
102  Mich.  116,  60  N.  W.  300.  The  lot,  there- 
fore, is  not  subject  to  the  Hen,  the  contract 
not  having  been  signed  by  Mrs.  Matbewson. 

Counsel  for  the  complainant  asserts  that, 
although  the  land  be  a  homestead,  and  was 
so  when  the  contract  for  building  the  dwel- 
ling was  made,  be  is  entitled  to  a  lien  upon 
the  building  under  the  statute  (Comp.  Laws, 
i  10,712),  and  that  it  may  be  sold  and  remov- 
ed from  tlie  premises  under  the  decision  in 
Jossman  v.  Rice,  121  Mich.  270,  80  N.  W. 


25,  80  Am.  St.   Rep.  498.    That  case  may 

appear  to  turn  upon  subdivision  4  of  section- 
9  of  the  Public  Laws  of  1891  (Act  No.  17&, 
p.  234),  therein  quoted.  We  held  that  the 
land  was  a  homestead,  within  our  prior 
decisions,  and  that  the  wife's  oral  consent  to 
the  contract  for  the  erection  of  a  new  bnild-* 
ing  would  not  avail  to  support  a  lien  upon 
the  land.  But  we  also  held  that,  under  the 
statute,  Mrs.  Rice  had  a  title  (L  e.,  a  home- 
stead interest  in  land,  the  legal  title  to  whleb 
was  in  her  husband  and  herself  Jointly)  that 
was  not  affected  by  the  contract  made  with 
her  husband,  the  building  being  an  original 
one,  erected  by  the  contractor,  and  that  a 
Hen  attached  to  the  building,  and  that  the 
building  might  be  sold  and  removed  under 
the  provisions  of  subdivision  4,  section  9, 
hereinbefore  cited.  While  that  case  did  not 
mention  sections  1,  3,  Act  No.  179,  pp.  228, 
229,  Pub.  Acts  1891,  which  have  been  since 
continued  and  are  now  in  force  as  (jomp. 
Laws,  §8  10,710  and  10,712,  those  sections 
provided  for  a  lien  upon  new  buildings.  Sec- 
tion 9  would  not  alone  cover  this  case,  be- 
cause here  the  person  contracting  for  the- 
bouse  had  no  legal  title,  though  he  had  a 
homestead,  but  section  10,712,  which  was 
then  in  existence,  would,  together  with  sub- 
division 4  of  section  0,  have  Justified  the  same 
holding  had  there  been  an  absence  of  legal 
title.  Under  the  circumstances  of  that  case, 
there  was  no  occasion  to  mention  section  3, 
1,  e.,  section  10,712.  But  now  we  have  such 
a  case,  and  this  case  must  follow  Jossman 
V.  Rice,  unless  certain  changes  in  subdivisicHi 
4,  section  9,  warrant  a  different  conclusion. 
Section  9,  Is  principally  devoted  to  the  question 
of  priority  of  liens,  and  that  was  true  under 
the  law  of  1893,  by  which  the  Jossman  Case 
was  ruled.  It  refers  to  liens  provided  for 
by  earlier  sections.  While  these  provided  for 
liens  upon  buildings,  it  may  be  said  that  none 
of  them  have  been  expressly  held  to  give  a 
Hen  for  the  erection  of  a  new  building  pre- 
cedence over  a  homestead  right  in  the  same. 
We  have,  however,  been  cited  to  no  case  that 
holds  to  the  contrary.  We  must  therefore 
hold  that  the  early  sections  give  the  right 
of  a  lien  upon  buildings,  or  that  it  was  first 
given  by  tbe  provisions  of  subdivision  4, 
section  9,  which  provides  that  such  liens  (1. 
e.,  as  are  provided  in  the  prior  sections)  shall 
attach  to  the  building  to  which  they  are  fur- 
nished or  done  In  preference  to  any  other 
prior  title,  etc.,  to  or  upon  the  land,  and  if 
furnished  in  the  erection  of  an  original  build- 
ing, commenced  since  the  attaching  or  ex- 
ecution of  such  prior  title,  the  building  may 
be  sold  separately,  etc,  providing  for  a  pro> 
cedure.  When  we  consider  that  section  9  ap- 
pears to  have  had  for  its  primary  object 
the  declaring  priorities,  rather  than  declar- 
ing what  liens  shall  attach,  and  that  sections 
1  and  3  clearly  provide  for  liens  upon  build- 
ings, and  that  section  9  can  confer  no  greater 
rights  against  the  provisions  of  the  Constitu- 
tion than  sections  1  and  2,  we  must  conclude- 
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tbat  the  spirit  of  that  decision  was  that  a 
homestead  claim  could  not  be  acquired  In  an 
original  bnildlng  against  a  right  of  lien  npon 
snch  building,  though  the  contractor  has  been 
Induced  to  place  It  upon  land  devoted  to  a 
homestead.  There  Is  Justice  In  snch  a  hold- 
ing where  the  building  can  be  moved  from 
the  premises.  It  this  Is  so,  the  changes  which 
have  been  made  In  subdivision  4,  section  9, 
are  unimportant  They  consist  In  the  Inser- 
tion of  the  word  "recorded"  before  the  word 
"title"  In  section  10,718,  and  the  omission  of 
the  provisions  relating  to  the  procedure.  The 
several  sections  may  be  compared  by  consult- 
ing Pub.  Acta  1893,  p.  322,  and  Oomp.  Laws, 
S  10,718. 

Being  of  the  opinion  that  the  result  In 
the  Josaman  Case  could  have  been  as  con- 
sistently reached  under  sections  1  and  8  (If, 
Indeed,  they  were  not  taken  Into  considera- 
tion), as  under  section  9,  and  that  the  Con- 
stitution Is  no  greater  Impediment  In  the  one 
case  than  the  other,  the  order  will  be  affirmed, 
with  costs,  and  the  cause  remanded  for 
further  proceedings. 


JULIUS  KBSSLER  Se  00.  v.  LACKIB  et  al. 
(Supreme  Court  of  Michigan.    Nov.  13,  1006.) 

Sau8— TBANsrEB  or  T1TI.B— Bonded  Wabe- 

HonsE  Reoeift. 

A  buyer  made  a  contract  to  purchase 
whisky  in  a  bonded  warehouse,  gave  his  notes 
for  the  purchase  price,  and  received  a  ware- 
house receipt  purporting  to  transfer  the  whisky 
to  him,  and  reciting  that  there  was  stored  in 
the  bonded  warehouse  a  specified  quantity  of 
whisky,  to  be  held  by  the  seller  on  8tora<^ 
and  on  account  of  and  subject  to  the  order  of 
the  buyer,  and  to  be  delivered  on  payment  of 
the  United  States  taxes  and  charges  and  stor- 
age, and  the  payment  of  the  purchase  price. 
Held,  that  title  passed  to  the  buyer. 

[Ed.  Note.— For  cases  in  noint,  see  vol.  43, 
Cent.  Dig.  Sales,  S!  674-6re;  vol.  48,  Cent 
Dig.  Warehousemen,  SS  27-87.] 

Error  to  Circuit  Court  Clare  County;  Peter 
F.  Dodds,  Judge. 

Action  by  Julius  Kessler  &  Co.  against 
James  Lackle  and  another.  There  was  a 
judgment  for  plaintiff,  and  defendant)!  bring 
error.    Affirmed. 

This  action  was  brought  to  recover  on  one 
of  a  series  of  notes  given  by  defendants  to 
plaintiff  for  a  quantity  of  whisky  purchased 
from  plaintiff  by  defendants,  and  for  which 
plaintiff  delivered  defendants  a  bonded  ware- 
house receipt 

Argued  before  GRANT,  BLAIR,  MONT- 
QOiSERY,  OSTRANDBR,  AND  HOOKER, 
JJ. 

Arthur  J.  Lacy,  for  appellants.  C.  W. 
Perry,  for  appellee. 

GRANT,  J.  Aside  from  names,  dates,  and 
amounts,  the  warehouse  receipt  Involved  In 
this  case  Is  the  same  as  those  Involved  In 
Kessler  &  Co.  v.  Velo  (Mich.)  106  N.  W.  73, 
and  Kessler  &  Co.  v.  Zacharlas  (Mich.)  108  N. 
W.  1012.    The  purchase  of  the  goods,  the  giv- 


ing of  the  notes  and  of  the  receipts  are  the 
same    as    In    Kessler   &    Co.    v.    Zacharlas. 

The  defense  in  this  case  Is  based  upon  the 
alleged  nonnegotlabillty  of  the  warehouse 
receipt  under  the  statute  of  Kentucky,  and 
npon  ftaud  alleged  to  consist  In  the  state- 
ment made  by  the  plaintiffs  that  the  re- 
ceipt given  was  a  genuine  warehouse  re- 
ceipt These  warehouse  receipts  were  recog- 
nized as  valid  In  the  cases  above  cited. 
There  was  no  fraud,  as  the  court  correctly 
found.  Defendants  read  the  receipt  and 
knew  just  what  tb^  were  taking.  They 
made  a  valid  contract  for  the  purchase  of 
the  goods.  Under  the  decisions  above  cited 
title  had  passed  to  them,  and  all  that  re- 
mained was  to  pay  the  notes  and  take  their 
goods.  The  Ck>urt  of  Appeals  of  Kentucky 
has  decided  two  cases  Which  rule  this.  Un- 
der similar  receipts  In  the  hands  of  trans- 
ferees the  lien  of  the  vendor  was  held  valid 
as  against  the  transferees.  Western  Bank  v. 
Marlon  County  Distilling  CV).  (Ky.)  6  S.  W. 
458;  Pike  v.  Greenbaum,  14  S.  W.  600,  12 
Ky.  Law  Rep.  423. 

Judgment  aflrmed. 


CITI  OF  DETROIT  v.  O.  H.  LITTLE  CO. 
(Supreme  Court  of  Michigan.    Nov.  18,  1906.) 

1.  BUIRSNT  DOUAIN  —  Gbadb  Cbobsinqs — 
Sbpabatior  of  Gbade— Dakaoes  to  Lease- 
hold. 

In  a  proceeding  by  a  city  for  the  separa- 
tion of  street  and  railroad  crossing  grades,  it 
was  not  error  to  refuse  to  adopt  as  a  tenant's 
measure  of  damages  the  value  of  his  term  less 
the  rent  reserved,  the  tenant  being  entitled  In 
addition  to  compensation  foi;  the  interruption 
of  bis  business  and  damage  thereto  caused  by 
the  changed  condition  of  the  locality. 

[Bid.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  {$  291-293,  895.] 

2.  Railboads— Lease  of  Right  of  Wat — 
PUBLio  Policy. 

A  lease  by  a  railroad  company  of  a  portion 
of  Its  right  of  way  for  business  purposes  with 
a  view  to  securing  freight  is  not  contrary  to 
public  policy. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  f  182.] 

8.  EMINENT   DoHAiN— Sbpabatior   of  Rail- 

boad  ard   Stbeet   Gbades  —  Removal  or 

Buildirob. 

Where  a  city  permitted  certain  streets  to 
be  torn  up  and  rendered  impassable  before  tak- 
ing necessary  legal  proceedings  for  the  separa- 
tion of  certain  grades,  it  could  not  object  that, 
because  the  holder  of  an  adjoining  leasebold 
moved  its  buildings  before  such  judicial  proceed- 
ings were  instituted,  it  could  not  recover  dam- 
ages for  such  removal. 
4.  Evidence  — Adhissiorb    bt    Attobney  — 

Fobmeb  Tbial. 

In  a  proceeding  for  the  assessment  of  daja- 
ages  to  a  leasehold  caused  by  the  separation  of 
grades  and  the  abolition  of  a  railroad  grade 
crossing,  an  admission  made  by  petitioner's  at- 
torney for  the  purpose  of  expediting  a  former 
trial,  to  the  effect  that  defendant's  witnesses, 
if  called,  would  testify  that  defendant's  dam- 
ages amounted  to  a  specific  sum,  was  properly 
rejected. 

[Ed   Note.— For  cases  in  point  see  voL  20,. 
Cent  Dig.  Evidence,  $  728.] 
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5.  Tbial  —  MiscoNDTjoT  or  CouHSH.  —  Con- 
demnation Pboceedinob. 

Ad  allowance  of  damages  in  condemnation 
proceedings  should  not  be  set  aside  for  improper 
argument  of  defendant's  counsel  as  to  the  dam- 
ages recoverable  where  the  court  has  carefully 
charged  the  proper  rules  for  the  determination 
of  the  damages  sustained,  and  instructed  the 
jury  to  disregard  the  argument  complained  of, 
unless  it  is  probable  that  the  argument  affected 
the  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  816.] 

'6.  Eminent    Domain  —  Dakaoxs  —  Separate 

lUPROVEMBNTB. 

Where  proceedings  were  instituted  for  the 
-serration  of  grades  and  the  abolition  of  certain 
railroad  grade  crossings,  the  owner  of  a  lease- 
hold could  only  recover  damages  sustained  be- 
-cauae  of  the  improvement  on  which  his  property 
abutted. 

Appeal  from  Recorder's  Court  of  Detroit; 
William  F.  Connolly,  Judge. 

Petition  by  the  city  of  Detroit  for  the  sepa- 
ration of  railroad  and  street  grades  against 
the  O.  H.  Little  Company,  Impleaded,  etc. 
From  a  Judgment  awarding  damages,  both 
parties  appeal.     A£Srmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
■GOMERT,  OSTRANDBR,  and  HOOKER,  JJ. 

P.  J.  M.  Hally,  for  petitioner.  Willard  E. 
Warner,  for  respondent 

BLAIR,  J.  On  July  3,  1903,  the  city  of 
Detroit  entered  into  an  agreement  with  tbe 
Lake  Shore  &  Michigan  Southern  Railway 
-Company  and  otber  railway  companies  for 
the  separation  of  grades  at  tbe  intersections 
ot  the  several  streets  in  the  district  between 
Woodward  and  Michigan  avenues,  inclusive, 
with  the  rights  of  way  of  said  companies. 
On  November  8,  1903,  the  common  council, 
by  resolution,  declared  it  necessary  for  the 
public  benefit  to  make  the  separation  of 
grades  In  accordance  with  the  plan  pre- 
scribed in  tbe  agreement  On  December  16th, 
the  city  filed  its  petition  as  commencement 
of  judicial  proceedings  for  the  separation  of 
grades  in  accordance  with  the  provisions  of 
chapter  102,  p.  1337,  Comp.  Laws  1S97.  Re- 
-spondent  was  not  mentioned  In  tbe  proceed- 
ings, but  on  its  petition,  was  permitted  to 
implead  and  present  its  claim  for  damages. 
On  the  19tb  of  April,  1901,  respondent  entered 
into  a  lease  with  the  Lake  Shore  Company, 
for  tbe  term  of  one  year,  covering  a  strip  of 
land  of  60  feet  frontage  on  tbe  soutb  side 
of  Michigan  avenue  by  220  feet  depth  upon 
tbe  right  of  way  of  said  company.  The  com- 
pany's warehouse  fronted  on  Michigan  ave- 
nue with  Its  east  side  on  tbe  west  line  of  Clark 
avenue.  Tbe  lease  provided  for  annual  re- 
newals, and  was  renewed  on  April  19,  1908. 
Tbe  lease  provided  that  it  might  be  termi- 
nated by  tbe  lessor  at  any  time  upon  00  days' 
notice,  and  further  provided  that  tbe  lands 
leased  "should  be  held  by  said  second  party 
for  tbe  purpose  only  of  receiving,  storing, 
handling  and  shipping  sewer  pipe,  cement  or 
■other  freight  coming  to  or  shipped  by  the 
«ald  second  party  over  tbe  railway  of  tbe 


said  first  party."  The  work  of  separatinc 
tbe  grades  at  intersections  of  the  Michigan 
Central  right  of  way,  some  000  feet  east  of 
respondent's  premises,  was  begun  prior  to 
respondent's  removal  of  Its  buildings  and 
property,  and  Michigan  avenue  from  Clark 
and  Scotten  avenues  east  was  practically  im- 
passable at  that  time.  Tbe  work  adjacent  to 
respondent's  premises  under  tbe  Lake  Shore 
contract  was  not  begun,  however,  till  Sep- 
tember 22,  1903,  several  weeks  after  such 
removal  A  further  statement  of  facts  will 
be  found  In  City  of  Detroit  v.  C  H.  Little 
Co.  (Mich.)  104  N.  W.  1108,  In  which  case 
this  court  reversed  the  Judgment  of  tbe  re- 
corder's court  rendered  upon  tbe  first  trial 
of  this  matter.  A  second  trial  has  been  bad, 
resulting  in  a  verdict  and  judgment  for  re- 
spondent of  $474.76,  and  both  parties  have 
appealed  to  this  court 

Counsel  for  tbe  city  insist  that  a  verdict 
should  have  been  directed  in  favor  of  the  city 
for  tbe  reasons:  "(1)  The  statute  does  not 
contemplate  an  award  of  damages  to  a  steam 
railroad,  and,  since  in  case  of  injury  to  a 
leasehold  Interest  tbe  damages  are  to  be  ap- 
portioned, the  Legislature  has  failed  to  pro- 
vide damages  for  injury  to  tbe  Interest  of  a 
tenant  of  a  railroad  right  of  way.  (2)  The 
measure  of  damages  is  the  value  of  the  term 
less  tbe  rent  reserved  and  there  was  no  evi- 
dence of  the  value  of  tbe  term.  (3)  The 
lease  was  against  public  policy,  invalid,  and 
respondent  could  obtain  no  rights  under  it" 

1.  This  point  is  disposed  of  by  our  previous 
decision. 

2.  Tbe  court  did  not  err  in  refusing  to 
adopt  as  the  measure  of  damages  the  value 
of  tbe  term  less  tbe  rent  reserved.  Railroad 
Co.  V.  Weiden,  70  Mich.  390,  88  N.  W.  294; 
Railroad  Co.  t.  Chesebro,  74  Mich.  466,  42  N. 
W.  66;  Commissioners  v.  Chicago,  etc..  Rail- 
road, 91  Mich.  291,  51  N.  W.  934;  Commission- 
ers V.  Moeeta,  91  Mich.  149, 154,  51  N.  W.  903; 
City  of  Detroit  t.  Brennan,  93  Mich.  338,  03 
N.  W.  526. 

3.  This  point  is  disposed  of  by  Michigan 
Central  Railroad  Co.  v.  Ballard,  120  Mich. 
416,  79  N.  W.  636. 

It  was  also  contended  by  i>etitIoner  that, 
since  respondent  voluntarily  moved  its  build- 
ings before  judicial  proceedings  were  instita- 
ted  to  determined  the  necessity  for  the  pro- 
posed separation  of  grades,  It  could  recover 
no  damages  for  such  removal.  Petitioner, 
having  permitted  the  work  of  tearing  np  tbe 
streets  to  be  begun  and  the  streets  to  be  ren- 
dered impassable  before  taking  the  necessary 
legal  proceedings,  is  not  in  a  position  to  ot>- 
Ject  that  respondent,  in  good  faith,  treated 
its  unlawful  proceedings  as  lawful  and 
moved  his  buildings  to  lessen  the  damages. 

Respondent  contends  that  tbe  court  erred: 
"(1)  In  refusing  to  receive  evidence  of  an  al- 
leged admission  of  tbe  amount  of  respond- 
ent's damages  by  petitioner's  attorney  on  the 
former  trial.  (2)  In  permitting  improper  ar- 
guments to  be  addressed  to  the  Jury  by  coao* 
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sel  for  petitioner.  (3)  In  leaving  the  qnes- 
tlon  to  the  Jury  whether  or  not  the  respond- 
ent was  compelled  to  move  by  reason  of  the 
separation  of  grades.  (4)  In  refnslng  to 
grant  a  new  trial  for  the  reason,  among 
others,  that  the  Jnry  did  not  follow  the  un- 
controTerted  testimony  as  to  the  amount  of 
respondent's  damages." 

1.  This  point  Is  disposed  of  by  onr  previous 
decision.  The  admission  was  made  for  the 
purpose  of  expediting  the  trial,  and  was.  In 
effect,  that  respondent's  witnesses,  If  called, 
would  testify  that  the  damages  amounted  to 
$1,807.40.  The  evidence  was  properly  re- 
jected. 

2.  We  do  not  think  the  argument  of  peti- 
tioner's counsel,  of  which  complaint  is  made, 
If  erroneous,  could  have  prejudiced  the  Jury 
BO  far  as  respondent's  damages  are  con- 
cerned. In  view  of  the  charge  of  the  court 
upon  that  subject,  which  respondent's  coun- 
sel concede  was  correct.  We  do  not  think 
that  verdicts  should  be  set  aside  In  such  pro- 
ceedings upon  the  ground  of  Improper  ar- 
gument as  to  the  damages  recoverable  where 
the  court  has  carefully  given  to  the  Jury  the 
proper  rules  for  their  guidance,  and  Instruct- 
ed them  to  disregard  the  argument  principal- 
ly complained  of,  as  In  this  case,  unless  it 
seems  probable  that  such  arguments  affected 
the  verdict 

3.  Among  other  things,  the  court  Instructed 
the  Jury  as  follows :  "Ton  are  to  say  wheth- 
er  or  not,  as  reasonable  men,  they  were  com- 
pelled to  move  by  reason  of  the  separation  of 
grades.  If  they  were  compelled  to  move 
their  warehouse,  by  reason  of  the  separation 
of  grades,  you  are  to  say,  as  reasonable  men, 
nnder  the  evidence,  what  damage,  what  cost 
they  were  put  to  by  reason  of  their  moving." 
"Now,  It  la  the  claim  of  the  petitioner  here 
that  there  was  no  necessity  imposed  upon 
them  by  reason  of  the  separation  of  grades  to 
move  at  all  from  the  old  site ;  that  is  to  say, 
they  could  have  remained  where  th^  were 
and  accomodated  themselves  upon  the  old 
site,  to  the  new  situation,  and  go  on  doing 
business  there  Just  the  same.  That  la  a  prop- 
er element  for  you  to  consider  in  your  award 
of  damages,  whether  or  not  they  were  nnder 
the  necessity  of  moving  on  account  of  the  8^>- 
aratlon  of  grades,  or  of  moving  entirely  to 
meet  the  expanding  and  growing  needs  of 
their  business.  What  the  statute  contemplates 
Is  that  they  shall  be  Justly  compensated 
for  any  Injury  they  may  have  received  by 
reason  of  the  separation  of  the  grades,  and 
by  reason  of  nothing  else  than  that"  Re- 
spondent's counsel  contend  that  the  testi- 
mony of  their  witness  Tucker,  that  "they 
were  handicapped  for  room  on  the  south 
side,"  etc.  Is  only  subject  to  the  Interpreta- 
tion that  such  testimony  related  to  the  situa- 
tion Ma  It  would  exist  after  the  excavation 
in  fhmt  «f  the  premises  and  with  the  build- 
ing Bored  back  on  Clark  avenue.  We  do  not 
regard  this  as  a  necessary  view  of  the  testi- 
mony.   The'  Jnry  viewed  the  premises,  and 
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we  think  the  court  did  not  err  In  leaving  It 
to  them  to  determine  from  such  view,  from 
the  fact  that  they  moved  the  building  back 
on  the  lot  before  work  began  in  front  of  the 
premises,  from  the  testimony  of  the  witness 
and  the  surrounding  circumstances,  whether 
respondent  did  not  move  its  buildings  to 
meet  the  demands  of  its  expanding  business. 
4.  The  Items  of  respondent's  damages  as 
claimed  were: 

To  paid  extra  men  under  Torrey. ...  I     78  94 

To  paid  e^tra  man  under  Taylor. . . .  133  93 
To  value  of  double  teams  for  extra 

time  . . : 1,236  00 

To  value  of  single  wagons  for  extra 

time    48440 

To   value   of   various   items  of   ex- 
pense    210  01 

To  value  of  damage  to  building 300  00 

Total    $2,443  30 

Interest  on  the  above  total  from  February 
Ist,  1904,  the  average  date,  $261.85,  which 
added  to  the  above,  makes  a  total  of  $2,705.- 
15. 

The  basis  of  the  claim  for  damages  "for 
extra  time"  of  teams  was,  as  testified  by  the 
foreman  of  the  south  yard  and  the  man  in 
charge  of  the  teaming:  "We  kept  an  average 
of  two  double  teams  and  one  single  wagon  at 
that  yard,  and  they  would  draw  an  average 
of  six  loads  a  day,  each,  from  the  south  yard. 
After  Michigan  avenue  became  Impassable, 
the  hauls  were  much  longer.  From  the  south 
yard,  we  bad  to  go  south  on  Clark  avenue  to 
Toledo  avenue,  the  first  paved  east  and  west 
street  then  east  or  west  on  that  avenue  to 
the  first  paved  street  back  to  Michigan  ave- 
nue and  up  that  street  to  Michigan  avenue 
again,  making  an  extra  distance  of  about  two 
miles  for  each  load.  From  the  north  yard 
we  had  to  go  north  on  Scotten  avenue  to 
Buchanan,  the  first  paved  east  and  west 
street,  then  east  or  west  to  the  first  paved 
street  back  to  Michigan  avenue,  and  down 
that  street  to  .Michigan  avenue  again,  mak- 
ing an  extra  haul  of  about  two  miles  for  each 
load.  Just  about  the  same  extra  distance  on 
both  sides  of  Michigan  avenue.  This  extra 
distance  for  each  load  amounts  to  12  miles 
extra  travel  for  each  team  and  wagon  per 
day.  Or  a  loss  of  time  which  it  takes  the 
teams  to  go  that  extra  distance.  During  the 
fall  and  winter  of  1003-4  and  the  summer  of 
1904,  Michigan  avenue  was  in  such  shape 
that  teams  could  not  traverse  nor  cross  It 
We  could  not  get  from  one  yard  to  the  other 
without  going  way  around.  During  the  later 
part  of  the  work  of  improvement,  teams  could 
drive  through  Michigan  avenue  on  the  south 
half  of  the  avenue,  but  we  could  not  cross  it 
until  it  was  completed,  which  was  some  time 
In  S'eptember,  1004.  The  single  wagons  or* 
dlnarily  haul  from  2,000  to  3,000  pounds  to  a 
load,  and  the  double  teams  from  3,000  to 
5,000  pounds  per  load.  The  teams  have  to 
keep  on  the  paved  streets  with  such  loads. 
A  double  team  with  a  man  Is  worth  50  cents 
per  hour,  and  a  single  wagon  with  a  man  la 

Digitized  by  ^OOQIC 


674 


109  NORTHWESTERN  REPORTER. 


(Mkb. 


worth  40  cents  per  hoar,  the  man  In  each 
case  costing  the  same.  In  making  deliveries 
from  the  south  yard,  on  the  south  side  of 
Michigan  avenue  daring  the  time  that  Michi- 
gan avenue  was  impassable,  the  teams  had 
to  go  south  on  Clark  avenue  to  Toledo  ave- 
nue, the  first  paved  street  running  east  and 
west,  then  east  or  west  on  Toledo  to  the  first 
paved  street  running  north  and  south,  then 
north  on  that  street  back  to  Michigan  avenue. 
From  the  yard  on  the  north  side  of  Michigan 
avenue,  the  teams  had  to  go  north  an  Scotten 
avenue  to  Breckenrldge  street,  the  first  paved 
street  mnnlng  east  and  west,  then  east  or 
west  on  that  street  to  the  first  paved  street 
running  north  and  south,  then  south  on  that 
street  back  to  Michigan  avenue.  This  made 
an  extra  haul  of  about  two  miles  for  each 
load.  A  loaded  team  will  not  walk  more 
than  three  miles  per  hour.  Toledo  avenue 
Is  Just  about  the  same  distance  south  of 
Michigan  avenue  that  Breckenrldge  is  north 
of  It  The  teams  returned  by  the  same  routes 
as  going.  To  the  aontb  of  Michigan  avenue 
there  Is  a  short  street  between  Michigan  and 
Toledo,  but  It  Is  not  paved,  and  between 
Michigan  and  Breckenrldge  there  are  some 
nnpaved  streets.  Our  teamsters  take  the 
same  route  on  the  return  as  going.  I  did 
not  go  with  every  load,  but  drove  around 
from  day  to  day  In  a  carriage  to  keep  track 
of  the  teams  and  men.  They  could  not  de- 
liver as  many  loads  per  day,  going  around 
the  long  way,  as  out  by  the  way  of  Michigan 
avenue.  I  heard  the  testimony  of  Mr.  Held- 
en  as  to  the  extra  distances  for  the  hauls  and 
the  extra  time  which  It  took,  from  which  I 
have  made  the  computations  of  the  value  of 
the  teams  and  men  fOr  such  extra  time  for 
an  average  of  six  loads  per  day  for  each 
team  and  wagon.  For  the  double  teams  this 
amounts  to  the  sum  of  |1,236.  For  the  single 
wagons  this  amounts  to  the  sum  of  $484.40. 
I  have  computed  it  for  the  i)eriod  of  one 
year,  as  It  took  that  long  at  least  when 
Michigan  avenue  was  Impassable  for  our 
teams;  1.  e.,  from  the  latter  part  of  August, 
1003,  into  September,  1904.  It  was  a  little 
longer  than  one  year,  but  I  have  used  that  aa 
a  basis."  This  testimony  la  not  very  satis- 
factory. It  does  not  appear  how  many  loads 
were  hauled  during  the  year  nor  upon  any 
given  day,  nor  what  route  was  traversed  by 
any  team,  nor  how  far  any  particular  team 
traveled,  nor  what  the  basis  was  of  the  wit- 
nesses' statement  of  the  average  number  of 
loads,  nor  the  weight  of  load  that  any  par- 
ticular team  hauled,  nor  that  all  of  the  loads 
had  to  be  drawn  on  paved  streets,  nor  what 
time  was  consumed  in  returning  with  the 
empty  wagons,  nor  what  part  of  the  extra 
haul  was  due  to  the  separation  of  the  Lake 
Shore  grades  alone,  nor  what  effect,  If  any, 
the  procuring  of  additional  room  upon  the 
north  side  and  the  admitted  expansion  of  the 


business  had  upon  the  number  of  loads  hauled 
from  the  south  side.  None  of  the  teamsters 
was  called,  and  a  part  of  the  testimony,  at 
least,  upon  this  subject  was  based  upon  bear- 
say.  Respondent  was  not  entitled  to  recover 
any  compensation  for  damages  due  to  the 
separation  of  grades  at  the  intersections  of 
Michigan  avenue  or  any  other  streets  within 
the  Michigan  Central  and  Grand  Trunk  rights 
of  way,  but  only  for  the  Lake  Shore  improve- 
ment, upon  which  his  property  abutted.  As 
to  the  other  Improvements,  while  the  damages 
may  have  been  greater  to  respondent  than 
to  others  having  occasion  to  use  Michigan 
avenue,  the  difference  was  one  of  degree  and 
not  of  kind. 

Respondent's  counsel  admitted  that  they 
claimed  nothing  for  loss  of  profits  and  It 
is  fairly  inferable  from  his  statements  that 
there  bad  been  no  loss  of  profits.  The  Judge 
who  tried  the  case  admitted  it  to  the  Jury 
in  a  very  fair,  lucid,  and  comprehensive 
charge,  and  after  considering  respondent's 
motion  for  a  new  trial,  said :  "The  case  was, 
in  my  Judgment,  fully  and  fairly  tried  by  12 
Intelligent  and  Impartial  Jurors,  and  I  can 
see  no  reason  at  this  time  to  disturb  their 
verdict" 

We  are  not  prepared  to  say  upon  this  rec- 
ord that  his  conclusion  was  errcmeooB.  The 
Judgment  is  affirmed. 


CITT  OP  MUSKEGON  t.  HANBS. 
(Supreme  Court  of  Michigan.    Nov.  13,  1906.) 

Cbivinal  Law  —  Affeal  —  Review— Bxcxp- 

noNs  Beforb  Sentence. 

The  Supreme  Court  cannot  consider  on  ex- 
ceptions before  sentence  a  conviction  for  the 
violation  of  a  city  ordinance. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  S  2580.1 

EiXceptlons  from  Circuit  Court  Muskegon 
County;  Clarence  W.  Sessions,  Judge. 

Mary  A.  Hanes  was  convicted  before  a 
Justice  of  violating  a  city  ordinance,  and  ap- 
pealed to  the  circuit  court  On  trial  before 
the  court  she  was  found  guilty,  and  brings 
exceptions  before  sentence.  Dismissed,  with 
directions  to  the  circuit  court  to  render  Judg- 
ment 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  33. 

Cross,  Lovelace  &  Ross,  for  aH>ellant 
James  B.  Sullivan,  for  appellee. 

HOOKER,  3.  This  cause  was  brought  to 
this  court  on  exceptions  before  sentoice  firom 
the  circuit  court  for  the  county  of  Muskegon. 
We  cannot  consider  It  for  the  reasons  stated 
In  the  case  of  People  v.  Isaac  J.  Smith  (In 
an  opinion  by  Mr.  Justice  Ostrander  filed  (>c- 
tobcr  29,  1906)  100  N.  W.  411. 

The  cause  is  dismissed,  with  directions  to 
the  circuit  court  to  render  Judgment  th»el&. 
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KINTON  T.  CUNNINGHAM  et  al. 

(Supreme  Court  of  Michigan.    Nov.  13,  1906.) 

1.  REroaicATion   or  Irstbuicknts — Contbact 
— MiBTAK»— MuTUArrrY. 

A  writt«i  contract  will  not  be  reformed 
for  a  mistake  in  ita  draft,  nnleaa  the  mistake 
waa  mntuaL 

[Bd.  Note.— For  cases  in  point,  see  voL  4% 
Cent.  Dig.  BeformatloB  of  Inatrumenta,  (I 
74-7a] 

2.  Sahb— Sunromior  or  Psoor. 

A  written  contract  will  not  be  reformed 
for  a  mistake  in  Its  draft,  unless  the  mistake 
is  proven  by  clear  and  satisfactory  evidence 
stronger  than  a  mere  preponderance. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42, 
Omt.  Dig.  Reformation  of  Instruments,  11  167- 

ieo.j 

3.  Saxs— SxrmcisNCT  or  Evidekcb. 

Evidence,  in  an  action  for  the  reformation 
of  a  contract  for  the  sale  of  property,  on  the 
gionnd  of  mistake,  hOd  insnfDcfent  to  show  that 
tlie  seller  intended  to  convey  coal  sheds  situated 
on  leased  land,  and  sufficient  to  show  Uiat  he 
intended  to  convey  all  the  land  ha  owned,  in- 
cluding his  prescriptive  right  to  a  part  of  an  alley. 

Appeal  from  Circuit  Court,  Hillsdale  Coun- 
ty, in  Chanceiy;   Ouy  M.  Chester,  Judge. 

Action  by  Daniel  B.  Kinj  on  against  Isaiah 
Cnnnlngbam  and  another,  for  the  reforma- 
tion of  a  contract  From  a  Judgment  for 
complainant,  defendants  appeal.    Affirmed. 

Argued  before  CABPK'NTEB,  O.  J.,  and 
McALVAY,  GRANT,  BLAIR,  MONTGOM- 
CRT,  OSTRANDBR,  HOOKER,  and  MOORE, 
JJ. 

H.  W.  Cavanagh,  for  appellants.  F.  A. 
I«yon  and  Morton  FItzpatrick,  for  appellee. 

08TRANDER,  J.  Defendant  Cunningham 
was  owner  and  posseesed  of  certain  real  es- 
tate in  the  cltT  of  Hillsdale.  Just  north  of 
Um  said  premises  is  a  strip  of  land  two  rods 
wide,  called  and  known  as  "Warehouse  Al- 
ley," which  strip  the  bill  charges  was  own- 
ed by  the  city  of  Hillsdale.  North  of  tbe 
alley  is  land  owned  by  the  Lake  Shore 
&  Michigan  Southern  Railway  Company,  ad- 
jacent to  the  tracks  of  that  company.  De- 
fendant bad  a  lease  of  some  of  the  land  north 
of  said  alley  and  of  the  north  one-half  of  tbe 
alley  from  the  Lake  Shore  &  Michigan  South- 
em  Railway  Company,  the  lease  containing  a 
covenant  that  tbe  land  should  not  be  underlet 
or  the  lease  assigned  without  the  consent,  in 
writing,  of  the  said  railway  company,  and  a 
further  covenant  that  the  lessee  would  erect, 
finish,  put  to  use,  and  maintain,  upon  the 
leased  premises,  a  coal  shed.  Otlier  provi- 
sions of  the  lease  indicate  that  tbe  land 
was  leased  for  a  nominal  rental  to  secure 
the  carrying  on  of  a  business  out  of  which 
profit  would  accrue  to  tbe  said  company.  Tbe 
lease  was  made  for  one  year  and  had  been 
twice  renewed,  tbe  last  time  for  one  year 
from  June  16,  1906.  Defendant  had  sent  In 
the  lease  for  renewal  befoi'e  June  16th.  He 
actually  signed  for  the  last  renewal  on  June 
29tb.    Defendant  carried  on  tbe  business  of 


selling  coal  and  wood,  using.  In  so  doing, 
a  portion  of  the  premises  first  above  men- 
tioned, the  alley,  and  tbe  leased  land.  He 
had  bnilt  a  series  of  sheds  upon  bis  own  land 
and  upon  the  leased  land  and  said  alley. 
It  is  evident  that  he  understood  that  be  might 
by  occupancy  come  some  day  to  have  a  title 
to  a  portion  of  the  all^. 

It  is  the  contention  of  complainant  that 
he  bargained  with  defendant  to  purchase  all 
of  the  property,  except  stock  on  hand,  which 
defendant  owned  and  used  In  bis  business, 
inclndlng  tbe  two  rods  strip  of  land  and  tbe 
sheds  on  that  land  and  oa  tbe  leased  land, 
and  that  by  a  mutual  mistake  the  written 
execDtory  contract  of  purchase  described  only 
the  premises  first  above  mentioned.  The  con- 
tract in  question  was  dated  June  19,  190S. 
The  bill  of  complaint  was  filed  September  26,. 
1906,  and  prays  that  defendants  be  requirea 
to  execute  and  deliver  to  complainant  a  con- 
tract in  conformity  with  the  alleged  bargain. 
There  was  a  general  prayer  for  other  or  fur- 
ther relief.  The  proofs  were  taken  in  open 
court  and  an  opinion  given  favorable  to  com- 
plainant When  the  decree  (which  was  sign- 
ed) was  proposed,  it  contained  the  finding 
that  tbe  property  conveyed  and  agreed  to  be 
conveyed  by  defendants  to  CMuplalnant  in- 
cluded, besides  that  described  in  the  vrritten 
contract  all  the  right  title,  and  Interest  of 
defendants  In  and  to  Warehouse  alley,  all  of 
the  buildings  in  said  alley  and  on  the  leased 
grounds  and  the  term  or  leasehold  created 
by  the  deed  of  lease  which  has  been  mention- 
ed, and  required  defendants  to  execute  a 
contract  in  ail  respects  the  same  as  the  one 
executed  In  June,  1905,  except  tbe  descrip- 
tions of  property  which  were  to  be  corrected, 
etc.  It  was  objected  that  the  bill  did  not 
ask  for  transfer  of  tbe  leasehold  interest 
whereupon  the  court  stated  that  complain- 
ant might  amend  his  bill  to  make  it  accord 
with  the  testimony  given,  overruled  the  ob- 
jection, and  signed  tbe  decree  as  presented. 
Whether  the  bill  was  amended  does  not 
appear. 

The  questions '  Involved  are  questions  of 
fact  The  single  rule  of  law  to  whIcB  it  Is 
proper  to  call  attention  is  that  to  Justly  tbe 
reformation  of  a  written  contract  upon  the 
ground  of  mistake  in  drafting  the  same,  the 
alleged  mistake  must  be  proved  by  clear  and 
satisfactory  evidence,  and  ttiu  mistake  mut : 
have  been  mutual  and  common  to  both  par- 
ties to  tbe  contract  Burns  v.  Caskey,  100 
Mich.  94,  68  N.  W.  642;  Sbepard  v.  Shepard, 
86  Mich.  179.  The  argument  of  counsel  for 
appellee  proceeds  upon  an  assumption,  whicb 
it  is  evident  the  court  below  also  used,  for 
which  I  find  no  warrant  or  support  Com- 
plainant like  defendant  was,  and  is,  a  dealer 
in  coal,  and,  at  tbe  time  tbe  bargain  in  ques- 
tion was  made,  occupied.  In  tbe  conduct  of 
that  business,  other  premises.  If,  and  the 
assumption  referred  to  involves  this,  It  had 
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been  understood  by  defendant  tbat  complain- 
ant was  purchasing  his  premises  for  the  pur- 
pose of  carrying  on  the  coal  business  there, 
■ome  support  might  be  found  for  the  In- 
ference tbat  defendant  must  hare  also  under- 
stood that  complainant  supposed  that  he  was 
purchasing  the  paraphernalia  of  the  business, 
Including  the  coal  sheds  along  the  railroad 
tracks.  Indeed,  the  bill  of  complaint  charges 
that  the  property  bargained  for  was  Inclusive 
of  "all  things  In  connection"  with  said  coal 
and  wood  business  except  the  coal  and  wood 
then  on  hand.  It  is  undisputed  that  the  de- 
fendant had  no  title  to  any  land  excepting 
that  described  In  the  contract  It  is  undis- 
puted that,  when  he  gave  the  real  estate 
broker  a  price  upon  his  property,  nothing 
whatever  was  said  (Indeed,  no  mention  was 
at  any  time  made  before  the  execution  of  the 
contract)  about  the  coal  sheds  or  any  sheds, 
nor  did  the  defendant  then  know  to  whom 
the  premises  were  to  be  sold.  He  was  told 
by  the  broker  that  the  purchaser  was  a  busi- 
ness man  in  Hillsdale  who  Intended  the  erec- 
tion upon  the  property  of  a  business  block  to 
cost  $6,000.  It  does  not  appear  that  at  any 
time  prior  to  the  execution  of  the  written 
contract  was  defendant  Informed  that  com- 
plainant proposed  to  use  the  premises  to  car- 
ry on  the  coal  business.  It  Is  true,  defend- 
ant bad  stated  that  he  was  Iwthered  alMut 
getting  hard  coal  and  that  he  should  go  out 
of  the  business  of  dealing  In  hard  coal.  He 
also  said  be  sliould  continue  to  deal  In 
soft  coal  and  wood.  But  it  does  not  appear 
that  complainant  knew  anything  about  de- 
fendant's business  projects  or  had  heard 
of  these  statements.  The  statements  were 
made  to  no  one  who  had  any  interest  In  the 
subject,  were  tentative,  and  must  have  been 
80  considered  by  those  who  heard  them.  De- 
fendant produced  b\B  deed  of  the  premises 
to  the  scrivener,  who  followed  the  descrip- 
tion of  the  property  therein  given.  Defend- 
ant owned  no  other  real  estate  In  the  vicin- 
ity. He  covenanted  to  convey  to  complain- 
ant a  fee-simple  title  to  the  premises.  I  am 
satisfied  that  defendant  bairgalned  and  valu- 
ed the  precise  premises  described  In  the  con- 
tract If  there  was  a  mistake  of  fact  it 
arose  out  of  complainant's  l)elief — he  cannot 
be  said  to  have  tiad  an  understanding  of  the 
matter — ^that  the  sheds  in  question  were  on 
the  land  described  in  the  deed  to  defendant 
and  In  the  written  contract  He  knew  that 
if  they  were  not  on  that  land  they  were  not 
described  In  the  contract  The  premises  de- 
scribed are,  and  the  dimensions  are  stated 
in  the  contract  101  feet  by  9  rods  In  size, 
the  9  rods  dimension  being  on  Union  street 
and  running  tiom  the  comer  of  lot  194. 
Oomplalnant  had  lived  in  Hillsdale  for  up- 
wards of  30  years,  knew  that  the  sheds  in 
question  were  built  to  within  six  feet  of  the 
railroad  track,  did  not  know,  he  testifies, 
they  were  on  railroad  property,  and  had  ner- 
«r  beard  of  Warehouse  ail^.    "Mr.  Howard 


[the  broker]  came  to  me  on  the  19th  of  June 
last  and  wanted  to  buy  a  strip  of  land  from 
me,  and  be  did  not  buy  it  There  was  no 
particular  strip  of  land;  be  said  he  had  a 
customer  that  wanted  to  buy  a  strip  of  land, 
and  he  didn't  say  what  for,  and  I  think  I 
mentioned  to  him,  I  says,  'I  haven't  got  land 
enough,  but  I  would  like  to  buy  out  the 
Cunningham  corner.'  That  was  the  first  time 
It  ever  entered  my  head,  and  be  went  it 
seems,  and  bargained  for  it,  although  I  didn't 
suppose  he  could  buy  It"  Mr.  Howard  tes- 
tifies that  he  told  complainant:  "'I  think 
I  can  buy  it  for  you.'  By  this  I  meant  his 
business  and  property,  and  I  soon  after  told 
Mr.  Klnyon  what  it  would  cost  liim.  •  •  • 
After  talking  with  Mr.  Cunningham  I  went 
back  to  Mr.  Klnyon  and  I  says,  'Ton  can  buy 
it  for  so  and  so,  for  so  much  money."*  No 
one  had  asked  Mr.  Howard  to  buy  or  bad 
expressed  the  desire  to  purchase  the  business 
of  Mr.  Cunningham.  The  actual  conversa- 
tions, so  far  as  related,  imply  neither  a  pro- 
posal to  buy  the  business  or  an  offer  to  sell 
the  business.  Complainant  testified :  "When 
I  signed  the  contract  I  certainly  did  suppose 
that  I  was  getting  the  sheds  in  question  or  I 
wouldn't  have  bought  the  proper^.  Tbat  la 
the  main  thing  I  wanted  it  for.  *  *  *  It 
would  materially  depreciate  the  value  of  that 
property  tor  coal  business  if  I  didn't  have 
those  sheds,  and  it  would  cost  probably  26 
cents  a  ton  to  move  ttiat  coal  and  get  it  in 
my  sheds."  It  is  unfortunate  that  complain- 
ant did  not  assure  himself  that  he  was  se- 
curing the  "main  tiling"  for  which  he  pur- 
chased the  property,  and  that  a  dimension  of 
9  rods  was  not  one  of  more  than  11  rods. 

The  decree  cannot  be  sustained  by  a  con- 
sideration of  what  was  said  and  done  by  the 
parties  to  tlie  time  the  contract  was  executed 
and  delivered.  A  careful  analysis  of  the 
testimony  will  show  that  setting  aside  the 
Idea  that  complainant  was  purchasing  the 
property  and  business  location  of  a  rival  witb 
the  avowed  purpose  of  continuing  the  busi- 
ness, there  remains  nothing  leading  to  the 
conclusion  that  the  rlgfit  of  way  sheds  were 
considered,  nor  Is  there  an  intimation  that 
the  property  purchased  is  worth  less  than 
the  agreed  price.  What  the  parties  said  and 
did  after  the  contract  was  executed  is  not 
convincing  in  favor  of  either.  I  am  not  able 
to  say  that  there  was  a  mutual  mistake  of 
fact    It  is  not  claimed  there  was  any  fraud. 

A  decree  should  be  entered  reversing  the 
decree  below,  and  dismissing  the  bill  of  cont- 
plalnt  witb  costs  of  both  courts  to  de- 
fendants. 

GRANT  and  HOOKEB,  JX,  concurred  witb 
OSTBANDEB,  J. 

BliAIB,  J.  I  concur  In  the  opinion  of  Mr. 
Justice  OSTRANDER  that  the  bill  of  mkd- 
plaint  was  not  sustained  by  the  proofs  as 
to  the  averment  tbat  tb«  contract  was  mn- 
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tually  intended  to  cover  the  sbeds  on  the  rall< 
road  land.  I  am  of  the  opinion  that  the  con- 
tract was  Intended  to  relate  to  real  estate 
alone,  and  was  not  Intended  to  oonrey  any 
Bheds  not  standing  upon  the  land  conveyed. 
Wblle  the  complainant  may  have  supposed 
that  the  sheds  upon  the  railroad  land  were 
upon  the  land  described  In  the  contract,  the 
defendant  certainly  knew  that  they  were  not, 
and  I  am  not  satisfied  from  the  evidence  that 
he  Intended  to  convey,  or  supposed  he  had 
conveyed,  them  by  the  contract  I  am  satis- 
fled,  however,  that  the  defendant  intended 
to  convey  all  <rf  the  land  that  he  owned  or 
supposed  that  he  owned  at  the  particular  lo- 
cality, Including  his  Interest  In  the  so-called 
Warehouse  alley. 

Mr.  Howard,  who  negotiated  the  sale,  tes- 
tified: "When  Mr.  Cunningham  apoke  about 
Belling  out,  be  did  not  say  anything  about 
lands  or  buildings  or  anything  else,  but  Just 
the  whole  proposition  there,  and  my  under- 
standing was  that  he  bought  out  the  whole 
business."  Mr.  Fitzpatrlck,  who  drew  the 
contract,  testified:  "Mr.  Cunningham  said 
he  was  selling  all  his  property  over  there, 
pointing  to  it  from  my  office."  Defendant 
Cunningham  testified:  "I  didnt  Just  Itnow 
positively  whether  Kinyon  or  whether  How- 
ard was  going  to  have  the  whole  of  that  lot 
or  not,  and  so  I  Just  slipped  down  there, 
thought  it  would  be  better  to  know,  maybe  he 
didn't  want  the  whole  of  it,  and  I  Just  slip- 
ped in  and  asked  Kinyon  if  he  wanted  the 
whole  lot,  and  I  fodnd  out  that  he  did,  and 
I  went  on  over  to  dinner."  Neither  Howard 
nor  Kinyon  knew  anything  about  the  Ware- 
house alley  nor  that  there  was  such  an  alley. 
Defendant  Cunningham  did  know  about  the 
alley,  and  understood  that  it  belonged  to  him 
by  virtue  of  his  title  deed  and  the  adverse 
possession  of  himself  and  his  predecessors  In 
title.  He  testified  that  when  he  purchased 
the  lot:  "Why,  they  sold  that  Warehouse 
alley  to  me.  Q.  Oh,  they  sold  the  Ware- 
house alley  to  you?  A.  Tea,  sir.  Q.  Where 
Is  your  deed  of  It?  A.  Well,  I  will  tell  you ; 
In  selling  that  property  he  conveyed  the  idea 
that  there  was  two  rods  there  and  an  alley 
there,  that  by  taking  possession  of  it  that  I 
could  hold  and  do  business  on  it  Q.  Then  you 
didn't  buy  it  of  the  Stewarts?  A.  Yes,  yes, 
be  said  that  I  should  have  possession,  told 
me  to  go  and  take  possession  of  that  Q. 
Yon  claimed  to  own  It?  A.  See  here;  I  cal- 
culated virtually  that  It  was  my  property. 
Q.  Yes?  A.  That  is  all  there  is  of  it— that 
is,  that  half  of  It"  Shortly  before  the  mak- 
ing of  the  contract  in  question  Mr.  Moore 
negotiated  with  defendant  for  the  purchase 
of  the  property  and  went  with  htm  to  look 
at  the  property  and  defendant  showed  him 
"as  near  as  he  could  where  the  lien  was  be- 
tween the  alley  and  the  railroad  ground,  how 
much-  of  the  shed  stood  on  the  railroad 
PTound,  and  spoke  about  the  alley  through 
there,  but  be  said —    I  said  to  him,  'Maybe 


tb^  would  make  me  trouble  here.'  He  says. 
They  can't'  He  says.  They  can't  take  that 
alley  away  from  you,  because  that  has  been 
held  here  by  this  property  for  so  many 
years.'  Q.  And  he  claimed  at  that  time  to 
own  this  alley  there?  A.  Well,  he  said  it 
would  always  go  with  that  proper^;  It  had 
been  used  there  so  long,  so  many  years,  be 
said,  It  couldn't  go  back  to  the  city,  be  didn't 
think." 

I  think  it  £airly  appears  from  defendant's 
own  testimony  that  when  he  signed  tlie  con- 
tract he  understood  and  Intended  that  his  in- 
terest in  the  all^  would  "ga  with  that  prop- 
erty," and  that  all  the  persons  connected 
with  the  transaction  understood  that  the  con- 
tract covered  all  of  the  defendant's  real  es- 
tate at  the  particular  place. 

I  think  the  decree  should  l>e  modified  in 
accordance  with  this  opinion,  and  affirmed, 
with  costs  of  this  court  to  defendants. 

CARPENTBB,  C.  J.,  and  McALVAY, 
MONTGOMERY,  and  MOORB,  JJ.,  concur- 
red with  BLAIR,  J. 


SAGINAW    SUBURBAN   R.    CO.   t.    CON- 
NELLY. 
(Supreme  Court  of  Mlcliigan.'  Nov.  13,  1006.) 

1.  PBOPEHa?r— OWNEBSHIP — Etidxnoe— SUFTI- 
OIBNOT. 

On  an  issue  as  to  whether  certain  rails 
sold  by  the  president  of  a  street  railroad  in  his 
indiviaual  capacity  were  the  property  of  the 
president  or  of  the  corporation,  evidence  con- 
sidered, and  held  to  warrant  a  finding  that  the 
rails  belonged  to  the  corporation. 

Z  -EVIDKNCB  —  ADUISSIORB  —  OWNKBSHIP      OF 

Pbopeett. 

Where  the  president  of  a  street  railroad 
company  sold  certain  rails  in  his  individual  ca- 
pacity, and  the  company  sued  to  restrain  the  re- 
moval of  the  rails  by  the  purchaser,  the  fact  that 
that  president  bad  inciaded  the  rails  in  a  memo- 
randum of  assets  made  by  him  and  furnished 
to  those  nesotiatine  to  purchase  a  controlling  in- 
terest in  the  road  amounted  to  an  admission 
against  him. 

[Ed.   Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  SS  684r-687,  706.] 
8.  Estoppel — Plkadinq. 

An  equitable  estoppel  mast  be  pleaded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Estoppel,  S  300.] 

4.  AppbaI/— Discretion  of  Tbiai.  Coubt— Re- 
hearing— SUBFBIBE. 

The  Supreme  Court  will  not  review  the 
action  of  the  trial  court  on  an  application  for 
a  rehearing  in  equity  on  the  ground  of  surprise 
bv  the  production  of  certain  evidence  and  newly 
discovered  evidence  relative  thereto  unless  an 
abuse  of  discretion  dearly  appears. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error.  }{  8874.  3875.] 

Appeal  from  Circuit  Court,  Genesee  Coun- 
ty, in  Chancery;  Charles  H.  Wisner,  Jndge. 

Suit  by  the  Saginaw  Suburban  Rail- 
road Company  against  John  E.  Connelly. 
From  a  decree  in  favor  of  complainant,  de- 
fendant appeals.    Affirmed. 

Argued  before  McALVAY,  GRANT,  MONT- 
GOMERY, HOOKER,  and  MOORB,  JJ. 
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James  H.  Davltt,  for  appellant  BladE  & 
Roberts,  for  appellee. 

McALVAT,  J.  Complainant,  a  Midiigan 
corporation  organized  under  the  train  rail- 
way act  for  the  purpose  of  constructing  a 
railway  between  Flint  and  Saginaw,  filed  its 
bill  of  complaint  against  defendant,  setting 
forth,  among  other  things,  that,  after  Its 
organization,  It  proceeded  to  construct  an 
electric  railway  by  making  a  certain  amount 
of  grade  and  putting  thereon  ties  and  steel 
rails ;  that,  after  this  labor  had  been  perform- 
ed and  expenditure  for  materials  made,  the 
work  of  construction  was  suspended;  that  In 
May,  1903,  George  Sllsby  was  deposed  from 
his  office  as  president  of  said  road  and  Ar- 
thur G.  Bishop  elected  In  his  place ;  that  on 
January  26, 1904,  defendant  John  E.  Connelly 
caused  to  be  filed  in  the  office  of  the  city  clerk 
of  Flint  a  bin  of  sale  executed  by  said  Sllsby 
In  his  Individual  capacity  to  said  defendant 
January  6,  1903,  purporting  to  convey  to  him 
156  60-pound  T  rails,  the  property  of  com- 
plainant, a  large  part  of  which  rails  had  al- 
ready been  laid  in  the  track  upon  its  road- 
bed In  the  townships  of  Genesee  and  Burton, 
Genesee  county;  that  this  sale  was  made 
without  any  authority  whatever,  and  without 
consideration  to  eomplainant;  that  complain- 
ant bad  no  knowledge  that  such  bill  of  sale 
had  been  made  until  after  It  was  filed  as 
above  stated;  that  defendant,  claiming  said 
property  under  said  bill  of  sale,  on  May  24, 
1904,  entered  upon  the  roadbed  of  complain- 
ant In  the  said  townships  and  proceeded  to 
tear  up  and  remove  a  large  quantity  of  the 
railroad  iron  from  said  track  and  procured 
the  same  to  be  drawn  to  the  Pere  Marquette 
Railroad  for  the  purpose  of  shipping  the  same 
away;  that  defendant  threatens  to  tear  up 
and  carry  away  all  of  said  rails  now  on 
complainant's  roadbed  and  take  the  same 
from  Its  possession  and  convert  the  'same  to 
his  own  use.  An  Injunction  was  prayed  for 
and  Issued,  damages  were  aaked  to  be  as- 
sessed on  account  of  tearing  up  and  removing 
said  steel  rails,  and  a  prayer  for  general  re- 
lief added.  Defendant  answered  and  an  Is- 
sue was  joined.  Upon  the  hearing,  a  decree 
was  granted  complainant  Defendant  seeks 
a  reversal  of  this  decree:  (1)  Because  It  was 
not  supported  by  the  evidence.  (2)  Because 
an  estoppel  conid  not  be  proved  and  a  decree 
based  upon  it  without  proper  allegations  of 
estoppel  In  the  bill  of  complaint 

The  entire  dispute  upon  the  facta  relates 
to  the  question  of  the  title  to  the  steel  rails 
and  angle  bases  mentioned  In  the  bill  of  sale. 
We  find  the  following  to  be  the  facts  estab- 
lished by  the  proofs:  Mr.  Sllsby  had  pro- 
moted the  organization  of  this  road  without 
any  considerable  amount  of  money,  expecting 
to  Interest  others  who  would  Invest  enough 
money  to  make  sufficient  showing  so  that  the 
stodk  would  be  salable.  Mr.  Ode  Russ, 
through  previous  arrangements  made  with 
Sllsby  on  October  9, 1901,  induced  Mr.  W.  H. 


Denbel  of  Tpsllantl  to  Invest  In  the  enter- 
prise. An  arrangement  was  made  whereby 
Deubel  was  to  pay  $2,500,  Rnsa  to  do  work  for 
his  share  amounting  to  ^,500,  and  the  three 
men,  Sllsby,  l^eubel,  and  Russ,  were  each 
to  own  a  one-third  Interest  In  the  road, 
and  afterwards  stock  was  Issued  to  Deubd 
and  Russ  on  this  understanding.  Sllsby  be- 
came president  Russ,  vice  president  and 
Deubel,  treasurer  of  the  company.  Denbel's 
money  was  to  be  used  to  start  the  work 
and  put  the  road  In  condition  so  that  Sllsby 
could  finance  It  Neither  the  company  nor 
Sllsby  at  that  time  bad  any  money.  Deubel 
and  Sllsby  at  once  went  to  Chicago  to  buy 
rails.  Denbel  put  $1,000  or  $1,600  In  one  of 
the  Chicago  banks,  and  the  rails  In  question 
were  purchased.  They  were  shipped  to  Flint 
billed  to  Sllsby  as  president  of  the  Saginaw 
Suburban  Railroad  Company.  The  rails  were 
received  and  unloaded  by  Russ,  who  was  su- 
perintending the  work,  and  placed  along  the 
roadway  from  Flint  towards  Mt  Morris. 
Angle  bars,  plates,  and  spikes  were  also 
bought  In  Detroit  with  money  furnished  by 
DeubeL  Later  Messrs.  A.  Q.  Bishop,  D.  D. 
Aitkin,  and  E  D.  Black  of  Flint  became  In- 
terested and  agreed  to  purchase  a  controlling 
Interest  In  the  road.  One  share  of  stock  was 
Issued  to  each  of  them,  and  248  shares  were 
Issued  to  Clinton  Roberts,  trustee,  by  trans- 
fer from  Sllsby,  Russ,  and  Deubel,  making 
a  majority  of  the  stock,  for  which  Bishop, 
Aitkin,  and  Black  paid  $7,800.  Of  this 
amount  $3,000  was  paid -to  Deubel  for  his 
Interest  In  full  being  the  amount  of  cash  he 
had  paid  In.  When  these  parties  were  nego- 
tiating this  purchase  Sllsby  furnished  them  a 
statement  in  writing  showing  the  assets  and 
liabilities  of  the  company,  and  among  these 
assets  were  Included  the  steel  rails  la  ques- 
tion. This  statement  appears  In  the  record. 
After  this  purchase  by  Bishop,  Aitkin,  and 
Black  these  rails  were  placed  upon  the  ties 
which  were  on  the  roadbed.  They  were  bolt- 
ed together  In  a  continuous  line,  and  spiked 
to  the  ties,  Sllsby  being  present  and  assist- 
ing by  furnishing  the  gauge  and  showing 
how  It  was  to  be  used.  The  spiking  was  not 
completed  nor  was  the  roadbed  ballasted.  It 
was  desired  to  make  as  much  show  as  pos- 
sible of  a  road  under  construction. 

Mr.  Sllsby  testifies  for  defendant  that  these 
steel  rails  were  bought  by  him  with  the  mon- 
ey Deubel  paid  to  him  for  stock  be  sold  him ; 
that  the  rails  never  belonged  to  the  company 
and  were  only  allowed  by  blm  to  be  put 
upon  the  road  for  the  purpose  of  appearan- 
ces. He  denies  that  he  furnished  the  state- 
ment of  assets  and  liabilities  as  claimed.  De- 
fendant Connelly  testifies  that  be  bought  this 
property  In  good  faith  and  paid  $500  cash  for 
it  There  Is  a  great  preponderance  of  proof 
in  this  record  to  show  that  the  steel  rails 
were  purchased  as  the  property  of  complain- 
ant company,  and  that  no  sale  or  transfer 
of  It  was  ever  afterwards  made  or  author- 
ized.   The  stock  of  the  concern  at  the  time 
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of  the  purchase  had  no  vahie  whatever. 
Deubel  waa  not  buying  stock  of  Sllsby.  He 
was  taking  a  third  Interectt  In  this  enterprise. 
His  money  was  to  go  Into  the  corporation  for 
Immediate  use.  It  was  expected  to  start  the 
work,  and  Deabel's  money  was  to  buy  rails 
and  pay  the  expenses  of  the  construction,  to 
make  such  a  showing  of  actual  progress  tiiat 
SUsby  could  finance  the  enterprise.  There  is 
no  evidence  In  the  case  that  any  one  claimed 
at  that  time  that  Silsby  purchased  and  owned 
these  rails.  His  bill  of  sale  is  the  first  inti- 
mation In  the  record  of  such  claim.  The 
memorandum  of  assets,  furnished  without 
doubt  by  Silsby,  as  testified  to  by  Bishop, 
Aitkin,  and  Black,  supports  the  testimony  of 
Denbel  and  Rnss  that  the  rails  were  bought 
for  the  company.  It  amounts  to  an  admis- 
sion on  the  part  of  Silsby  of  complainant's 
contention.  Complainant  Is  entitled  to  Its  de- 
cree from  this  record  upon  the  question  of 
title  to  the  property.  As  against  complain- 
ant the  claims  of  defendant  to  this  property 
as  a  good  faith  purchaser  are  not  entitled 
to  consideration.  It  was  In  complainant's 
possession,  fastened  to  the  ties  npon  Its  road- 
bed, whether  permanently  or  temporarily  Is 
Immaterial.  There  was  sufficient  appearing 
from  the  location  of  this  property  and  Its 
possession  by  complainant  to  put  a  prudent 
man  upon  his  inquiry  as  to  its  title. 

The  court,  In  the  oral  opinion  given  at  the 
time,  granted  complainant  relief  upon  the 
ground  that  Silsby  was  estopped  by  his  con- 
duct from  claiming  title  to  the  property,  and 
that  the  condition  of  the  property  as  It  was 
located  was  notice  to  the  public  of  some 
rights  of  complainant  therein.  It  is  urged 
that  In  this  state  in  a  court  of  equity  estoppel 
mast  be  pleaded,  and  that,  under  Its  bill  of 
complaint,  no  basis  of  right  by  estoppel  hav- 
ing been  alleged,  complainant  cannot  be 
awarded  relief  upon  that  ground.  The  rule 
la  recognized  that.  In  equity  in  this  state, 
"an  estoppel  In  pals  must  be  pleaded  where 
It  constitutes  the  basis  of  a  right  to  sue  and 
ground  of  relief,  or  as  relied  upon  as  a  de- 
fense." Dean  v.  Crall,  98  Mich.  691-593,  67 
N.  W.  813,  39  Am.  St  Rep.  671,  and  oases 
cited.  When  this  question  was  raised  upon 
the  hearing  It  was  claimed  by  complainant's 
counsel  that  the  estoppel  was  specifically 
pleaded.  An  examination  of  the  pleading 
.  shows  that  he  was  mistaken.  From  the  rec- 
ord in  the  case  we  find  that  the  property  be- 
longed to  complainant  and  was  never  the 
property  of  Mr.  Silsby.  The  court  arrived  at 
a  right  conclusion,  and  granted  complainant 
relief.  This  court  has  repeatedly  said  that  a 
case  will  not  be  reversed  on  account  of  a 
wrong  reason  given  by  a  trial  court  for  a 
proper  condnslon. 

A  rehearing  was  asked  on  the  ground  that 
defendant  was  taken  by  surprise  by  the  pro- 
dnctlon  In  evidence  of  the  statement  of  assets 
and  liabilltiee  claimed  to  have  been  furnished 
by  Silsby,  and  newly  discovered  evidence  rela- 
tive thereto.    This  motion  was  supported  by 


affidavits  of  Silsby  and  Buss  claiming  that  a 
large  portion  of  the  railroad  ties  included  In 
that  statement  were  not  delivered  until  after 
the  purchase  by  Bishop,  Aitkin,  and  Bladt, 
and  that  they  remembered  that  ttie  statement 
was  not  made  until  April  3,  1902,  for  use 
in  negotiating  a  deal  with  some  Detroit  par- 
ties. The  motion  was  denied.  It  is  urged 
that  this  court  should  review  that  decision. 
The  rule  is  that  this  court  will  not  review 
the  action  of  the  trial  Judge  upon  such  ap- 
plication except  when  It  clearly  appears  that 
there  has  been  an  abuse  of  his  discretion. 
An  examination  of  these  affidavits,  and  the 
affidavit  of  the  bookeeper  of  the  company 
which  sold  the  railroad  ties  to  complainant 
company,  opposing  such  motion,  together  with 
the  statement  of  assets  and  liabilities  furnish- 
ed by  Silsby,  satisfies  us  that  the  action  of 
the  court  was  supported  by  the  evidence  of- 
fered, and  the  record  of  the  case. 
The  decree  is  affirmed  with  costs. 


FLOTD  V.  MANN  et  at. 

(Supreme  Ck>nrt  of  Michigan.    Nov.  13,  1906.) 

1.  Stipui.ation»— Set-Oit— Adhisbibujtt  op 
bvidencb. 

In  an  action  for  the  price  of  a  car  load  of 
lumber,  where  the  plea  was  the  general  issue, 
with  notice  of  a  claim  for  damage  for  the  fail- 
ure of  plaintiff  to  deliver  five  car  loads  of  lumber 
which  be  had  contracted  to  deliver  to  defendant, 
a  stipulation  that  the  defendants  should  have 
the  right  to  set  off  against  the  claim  of  the 
plaintiff  any  right  of  action  which  the  defendant 
had  growing  out  of  a  contract  alleged  by  him 
for  the  sale  of  the  five  car  loads  of  lumber,  and 
that  no  assignment  of  the  ri^ht  of  action  to  the 
defendant  prior  to  the  beginning  of  the  suit 
need  be  proved  on  the  trial,  was  sufficient  to  au- 
thorize the  admission  of  evidence  of  the  set-off, 
though  the  pleadings  were  not  sufficient  to  justi- 
fy such  admiRsion. 

2.  Sales  —  Requisites  or  C!ontbact  —  Meet- 
IRO'  or  Minds. 

Where  correspondence  showed  a  meeting  of 
the  minds  as  to  the  price  and  place  and  time 
of  delivery  of  five  car  loads  of  lumber,  there  waa 
a  contract  of  sale,  for  the  breach  of  which  the 
buyer  was  entitled  to  damages,  though  there 
was  a  short  delay  by  the  buyer  in  sending  ship- 
ping directions,  and  he  requested  a  variance 
from  the  terms  of  the  contract,  though  recog- 
nizing its  binding  effect  on  him. 

3.  Customs  and  Ubaobs— Evidence— Adiiib- 
sibilitt. 

In  an  action  in  which  a  buyer  claimed 
damages  for  breach  of  a  contract  to  sell  five 
car  loads  of  lumiier,  evidence  of  common  usage 
was  permissible  to  show  what  a  car  load  of  lum- 
ber consisted  of. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Customs  and  Usages,  {I  30,  32.] 

4.  Sales— Breach  or  Contbaot— Measuee  or 
Damages. 

The  measure  of  damages  for  breach  of  a 
contract  of  sale  of  lumber  waa  the  difference 
between  the  price  the  buyer  contracted  to  pay 
and  the  market  price  he  was  compelled  to  pay  for 
the  lumber  at  the  place  of  delivery,  and  not  the 
difference  between  the  price  he  contracted  to  pay 
and  the  price  for  which  he  had  previously  con- 
tracted to  sell  it. 

FEd.   Note.— For  cases  In  point,  see  vol.  43, 
Cent.  Dig.  Sales,  Sf  1174,  1195.] 


Digitized  by 


Google 


680 


100  NORTHWESTERN  REPORTER. 


(Mich. 


Error  to  drcnlt  Court,  Muskegon  County; 
Clarence  W.  Sesslona,  Judge. 

Action  by  John  F.  Floyd  against  Robert 
K.  Mann  and  another.  From  a  judgment  In 
favor  of  defendants,  plaintiff  brings  error. 
Affirmed. 

Argned  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER, 
J  J. 

NIms,  fioyt,  Erwln  &  Vanderwerp,  for  ai»- 
pellant    William  Carpenter,  for  appellees. 

HOOKER,  J.  The  plalnUtf  brought  this 
action  In  assumpsit  to  recover  the  price 
($152.9S)  of  a  car  load  of  lumber  purchased 
from  him  by  the  defendants.  The  defendants 
did  not  deny  his  claim  for  the  car  of  lumber, 
but  sought  to  set  off  against  it  a  claim  for 
damages,  arising  from  a  failure  to  deliver 
other  lumber  which  the  defendants  claim  to 
have  been  contracted  for,  by  Robert  K. 
Mann,  one  of  their  number,  nie  learned  cir- 
cuit Judge  directed  a  verdict  for  the  defend- 
ants, and  judgment  for  $161.86  was  rendered. 
The  plaintiff  has  brought  the  case  to  this 
court  by  writ  of  error. 

The  questions  argued  are  four:  (1)  That 
the  evidence  offered  to  prove  defendant's 
claim  was  not  admissible  under  tbe  plead- 
ings, for  the  reason  that  the  claim  was  not 
a  proper  subject  of  set-off.  (2)  That  it  was 
error  to  admit  evidence  that  it  was  the  cus- 
tom to  order  lumber  by  car  loads,  and  as  to 
what  constitutes  an  average  car  of  lumber. 
(3)  That  the  court  erred  In  his  charge  upon 
the  measure  of  damages.  (4)  That  the  evi- 
dence failed  to  establlsfi  defendants'  alleged 
contract 

The  Stipulation. 

The  plea  was  the  general  issue,  with  no- 
tice of  a  claim  for  damages  from  the  failure 
of  plaintiff  to  deliver  to  Robert  K.  Mann 
five  car  loads  of  lumber,  which  he  had  con- 
tracted to  deliver  to  him,  which  claim  and 
the  cause  of  action  therefor  said  Mann  had 
assigned  to  the  defendants.  It  Is  conceded 
that  this  testimony  was  not  admissible  under 
this  plea  and  notice  standing  alone,  but  It  is 
said  to  have  been  properly  admitted  under 
the  following  stlpnlatlon,  viz.:  "State  of 
Michigan.  The  Circuit  Court  for  the  County 
of  Muskegon.  John  F.  Floyd,  Plaintiff,  T. 
Robert  K.  Mann  and  William  G.  Watson,  De- 
fendants. It  is  hereby  stipulated  that  on  the 
trial  of  this  cause  the  above-named  defend- 
ants shall  have  the  right  to  set  off  against 
the  claim  of  the  plaintiff  any  right  of  action 
which  the  defendant  Robert  K.  Mann  has  or 
has  had  growing  out  of  a  contract  alleged  by 
him  to  have  been  made  between  him  and  the 
plaintiff,  under  the  name  of  the  J.  F.  Floyd 
Lumber  Company,  on  or  about  the  twenty- 
fourth  day  of  December,  1900,  for  the  sale 
to  him  of  five  car  loads  of  pine  lumber,  and 
that  no  assignment  of  said  right  of  action  to 
the  defendants  prior  to  beginning  of  this 


suit  need  be  proved  on  said  trial.  Dated 
February  21,  1905.  Walter  L  LUIle,  Attor- 
ney for  Plaintiff.  Wm.  Carpenter,  Attor- 
ney for  Defendant"  The  plalntUTs  counsel 
contend  that  this  stipulation  should  be  con- 
strued to  mean  that  this  right  to  set  off  tbe 
claim  mentioned  was  to  be  qualified  by  an 
implied  proviso  that  there  was  «  proper 
pleading  to  Justify  it;  or,  in  short  it  is  con- 
tended that  this  stipulation  merely  waived 
proof  of  the  assignment  of  the  claim.  To  so 
hold  wouI3  be  to  treat  all  but  the  last  ttiree 
lines  of  the  stipulation  as  surplusage  We 
are  of  Che  opinion  that  this  stipulation  was 
broad  enough  to  permit  the  plaintiff  to  make 
a  counterclaim  of  tills  Item,  although  not 
otherwise  admissible  as  a  defense  under  any 
plea  and  notice  that  oonid  be  devised;  it  be- 
ing the  plain  intent  of  the  plaintiff  to  consent 
to  the  settiement  of  their  differences  in  this 
one  suit 

The  Contract 

The  alleged  contract  is  in  writing,  being 
contained  in  certain  letters  and  a  telegram. 
It  was  therefore  proper  for  the  court  to  de- 
termine whether  they  amoimted  to  a  contract 
or  not  The  plalntiCTs  offer  was  contained  in 
a  letter  to  Mann,  dated  December  14,  1900. 
In  substance,  it  offered  one  to  five  cars  of 
lumber  for  shipment  as  fast  as  transporta- 
tion could  be  obtained,  in  "1x6  to  1x12  inch 
assorted,  good  proportion  of  1x8,  1x10,  and 
1x12.  10  to  16,  proportion  of  10  very  small, 
75  to  85  p^  cent  1st  and  2d  clear,  balance 
good  8  clear  Arkansas  kiln  dried  short  leaf 
rough  yellow  pine  finishing  at  $21  per  1,000, 
f.  o.  b.  your  station  [Muskegon,  Mich.],  set- 
tlement as  per  terms  printed  above  on  ar- 
rival of  each  car.  This  quotation  for  im- 
mediate acc^tance  by  return  mail  only."  An 
answer,  dated  December  19,  1900,  declined 
the  offer,  but  on  December  20th,  Mann  wir- 
ed, "Have  sold  tbe  five  cars  finish  lumber, 
per  letter  14,  consigned  South  Bend  Indiana. 
See  letter." 

December  21st  Mann  wrote  as  follows: 
"Dec.  21,  1900.  J.  F,  Floyd  Lumber  Co., 
Texarkana,  Ark. — Dear  Sirs:  I  wired  you 
late  yesterday  afternoon  stating  that  I  had 
sold  five  cars  finish  lumbo'  as  per  your  letter 
of  the  14th.  Those  are  to  be  consigned  to  So. 
Bend,  Ind.  I  figured  this  rate  as  being  26c 
which  would  make  the  lumber  $1.00  less 
than  what  It  would  be  if  shipped  to  Muske- 
gon. Did  I  figure  it  correcOy?  I  received 
word  from  there  by  telephone  and  they  stat- 
ed that  the  regular  order  would  follow  by 
mall.  I  have  not  received  the  same  yet  but 
will  expect  to  so  as  to  forward  the  same  to 
you  tomorrow.  Trusting  this  to  be  satisfac- 
tory, I  am  Yours  truly,  R.  K.  Mann.  P.  S. 
All  of  the  cars  will  not  need  to  be  shipped 
at  once.  You  can  do  so  at  your  convenience 
but  I  probably  would  want  one  or  two  of 
them  to  go  as  soon  as  possible." 

Plaintiff  sent  the  following  letter:   "12-22 
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—1900.  R.  K.  Mann,  Mnskegon,  MIcb. — ^Dear 
Sir:  We  bare  no  objection  to  shipping  tbe 
five  cars  of  rough  flnlBta  so  that  they  will 
reach  destination  at  Intervals  during  tbe  next 
60  or  00  days,  but  each  car  must  be  tsettled 
for  promptly  on  arrival.  So  many  instruc- 
tions have  been  received  from  you  that  we 
wish  you  would  send  as  by  return  mail  an 
order  (or  tbe  five  cars  of  finish  in  accord- 
ance with  ours  of  tbe  14tb  Inst,  tbe  first  car 
to  be  loaded  at  once,  and  tbe  remaining  four 
to  go  during  January  and  February,  barring 
all  unavoidable  delays.  Your  car  I.  C.  8479 
passed  Bffingham  111.  on  Dec.  22nd,  and 
should  have  reached  you  on  the  day  ot  your 
letter.  You  understand  this  five  car  deal  la 
between  ourselves,  and  your  South  Bend  cus- 
tomers understanding  with  you,  must  have 
nothing  to  do  with  our  trade  with  you  unless 
Bubmitted  with  order  and  agreeable.  Our  fin- 
Isb  is  all  right  In  every  respect.  We  sell  It 
In  Detroit,  Lansing,  Kalamazoo,  Toledo,  and 
other  places  where  it  would  not  go  unless  It 
were  well  manufactured  and  dry.  Awaiting 
your  reply,  we  remain.  Yours  truly,  Tbe  J. 
F.  Floyd  libr.  Co.,  by  E.  J.  K." 

Apparently  this  was  not  an  answer  to 
Mann's  letter  of  December  2lBt,  for  on  De- 
cember 24tb  platotlfT  wrote:  "12—24—1900. 
R.  K.  Mann,  Muskegon,  Mich. — Dear  Sir: 
Your  favor  of  19tb  and  21st  Inst  and  telegram 
of  20th  all  received,  and  enter  your  order 
for  five  car  loads  finishing  lumber.  In  ac- 
cordance with  our  quotations  of  the  14th 
Inst,  except  that  we  make  the  price  for  de- 
livery at  South  Bend  |20.00  instead  of  $21.- 
00.  We  quote  our  finish  in  most  of  the  prin- 
cipal Michigan,  Indiana,  and  Ohio  cities,  but 
If  you  can  furnish  us  orders  for  certain 
points  we  will  not  make  quotations  in  con- 
flict with  yours.  Our  prices  on  dressed  fin- 
ish do  not  correspond  with  special  prices  on 
car  loads  of  rough  stock.  Thanking  you  for 
favors  received,  we  remain,  Yours  truly,  Tbe 
J.  F.  Floyd,  Lbr.  Co.,  by  E.  J.  K." 

Here  was  a  clear  meeting  of  the  minds  of 
tbe  parties  upon  the  five  cars  of  lumt>er,  of 
tbe  characto-  described  in  plaintlfTs  first  let- 
ter, to  be  shipped  to  South  Bend,  Ind.,  at 
plalntltTs  convenience,  one  or  two  cars  as 
soon  as  possible,  at  $20  per  1,000  feet. 

On  December  24th  Mann  wrote,  stating 
tbat  be  would  like  to  have  one  of  the  cars 
shipped  to  blm  at  South  Bend  at  once.  He 
added  that  he  bad  not  beard  from  plaintiff 
in  response  to  his  telegram  or  letter,  but  pre- 
sumed tbat  everything  was  all  right  for  the 
shipment  of  tbe  five  cars.  On  tbe  26th  of 
December  plaintiff  answered  that  be  was  on- 
ly waiting  for  empty  car  "to  load  the  first 
of  yoor  five  cars  of  finish  to  So.  Bend."  It 
agalo  called  attention  to  tbe  terms  of  tbe 
•ffer  of  December  I4tb,  and  expressed  tbe 
hope  tbat  there  were  no  Instructions  la 
Mann's  "regular  order"  to  confilct  therewith. 
December  27tb  Mann  wrote  asking  some  de- 


lay in  shipment  of  tbe  five  cars  to  accommo- 
date South  Bend  customers. 

On  January  Stb  the  following  letter  was 
a«it  by  Mann:  "Jan.  S,  1901.  J.  F.  Floyd 
Lumber  Co.,  Texarkana,  Ark. — Ooitlemen: 
Your  favor  of  the  28th  Inst  is  at  hand.  In 
regard  to  the  orders  for  yellow  pine  would 
say  that  the  one  order  Is  plain  enough,  and 
tSat  Is  to  ship  to  South  Bend,  Ind.  I  «c- 
pect  within  tbe  next  few  days  to  be  In  posi- 
tion to  give  the  orders  for  tiie  balance  a  lit- 
tle more  intelligently  than  what  I  can  do 
Just  at  the  presoit  time.  Kindly  ship  this 
one  car  as  soon  as  possible,  and  I  will  try 
and  send  the  other  orders  at  least  as  soon 
as  It  will  be  convenient  for  you  to  ship  the 
stock,  which  I  trust  will  be  entirely  satis- 
factory." What  called  out  this  lettCT  Is  not 
clear,  as  letter  of  December  2Sth  is  not  In 
tbe  record. 

Again  plaintiff  wrote:  "January  7tb,  1901. 
R.  K.  Mann,  Muskegon,  Mich. — Dear  Sir: 
Your  favor  of  the  6th  Inst  to  hand.  Regard- 
ing tbe  proposed  five  car  order,  we  quoted 
you  five  cars  finish  at  $21,  delivered  your 
city,  and  you  wired  us  that  you  had  sold 
five  cars  in  South  Bend,  following  this  by 
mail  with  questions  as  to  time  of  shipment, 
and  stating  regular  order  would  follow  with- 
in a  day  or  two.  We  have  no  order  from  you 
to  fact  except  one  car  to  be  shipped  you  at 
South  Bend,  at  $20  per  thousand.  Have  been 
waiting  for  settlement  of  tbe  matter.  Two 
cars  can  go  forward  at  once  as  soon  as  emp- 
ties are  placed  for  them,  but  we  do  not  wish 
to  ship  even  one  car  until  you  advise  fully 
by  return  mail  whether  you  Intend  to  order 
the  other  four  cars,  and,  if  so,  within  what 
time  they  may  go  forward.  If  we  do  not 
hear  from  you  by  return  mall  with  order  for 
the  four  additional  cars  to  be  shipped  within 
sixty  or  ninety  days,  we  shall  have  to  re- 
fuse to  make  good  tbe  quotation,  as  we  are 
now  getting  more  money  for  our  finish. 
Yours  truly,  The  J.  F.  Floyd  Lbr.  Co.  by 
B.  J.  K." 

Mr.  Mann  replied:  "Jan.  8,  1901.  J.  F. 
Floyd  Lumber  Co.,  Texarkana,  Ark. — Gentle- 
men: Inclosed  I  band  you  order  for  20,000 
ft  of  clear  finish  lumber.  I  have  made  this 
up  In  two  car  loads,  as  I  am  desirous  of  hav- 
ing all  of  tbe  order  shipped,  and  thought 
it  would  be  too  much  for  one  car;  however, 
you  can  convenience  yourself  regarding  same. 
I  trust  you  will  be  able  to  furnish  the  6  and 
6-4  as  stated,  and  tbat  prices  are  satis- 
factory. Will  you  Kindly  let  me  know  If  it 
win  be  possible  for  me  to  get  lumber  of  this 
kind  dressed  from  you  there,  and  If  prices 
would  be  tbe  same  on  It?  Regarding  the 
other  cars,  I  will  know  as  to  the  shipping 
conditions  of  these  within  a  day  or  two,  and 
will  advise  you  fully.  Kindly  acknowledge 
receipt  of  Inclosed  order,  and  oblige,  Yours 
truly,  R.  K.  Mann." 

And  again:  "Jan.  9,  1901.  J.  F.  Floyd 
Lumber  Co..  Texarkana,  Ark. — Gentlemen: 
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Your  teror  of  the  7tb  Is  at  band  this  evening. 
I  do  not  want  you  to  feel  any  questlcm  but 
what  I  wUI  take  tbe  five  cars  of  flnisb  lum- 
ber. I  thought  I  had  written  you  de&iitely 
about  this,  since  you  agreed  to  bold  them 
60  or  90  days.  I  expect  to  furnish  the  or- 
ders very  soon.  Tbey  may  not  all  go  to 
South  Bend,  but  if  I  ship  elsewhere  I  pre- 
sume that  it  is  all  the  same  to  yon.  My 
customer  at  South  Bend  expects  to  take 
them,  but  as  I  had  thought  tbey  might  not 
allow  me  to  ship  in  time  to  suit  you.  I  tbougbt 
I  might  ask  you  to  ship  eisewhow  one  order 
for  which  I  sent  you  last  night  to  go  to 
Jackson,  Ohio.  Concerning  the  car  shipped 
to  me,  I  am  ready  to  send  the  check  in  set- 
tlement at  any  time,  and  have  tried  to  get 
tbe  railroad  company  to  correct  the  expense 
bill  today.  My  experience  Is  that  tbe  best 
time  to  have  this  done  is  before  the  freight 
Is  paid.  Tours  truly,  R.  K.  Mann.  P.  8. 
Tbe  order  mentioned  above  should  be  D. 
Jackson  &  Co.,  Barbert(»i,  Ohio,  instead  of 
Jackson,  Ohio." 

The  correspoiidence  continued  as  follows: 
"1—10—1901.  R.  K.  Mann,  Muskegon,  Mich.— 
Dear  sir:  We  return  herewith  your  orders 
of  the  8th  Inst,  and  regret  to  advise  that 
we  cannot  accept  tbem  at  the  prices  offered. 
The  fact  Is  we  have  all  the  lanlshlng  orders 
we  can  handle  conveniently  at  present,  and 
the  proposed  order  for  five  cars  must  be 
placed  with  us  by  tbe  last  of  this  week,  or 
the  deal  must  be  considered  off.  We  thank 
you,  however,  for  the  tender  of  the  present 
business,  and  hope  yon  will  succeed  in  finding 
the  stock  elsewhere.  Tours  truly.  The  J.  P. 
Floyd  Lbr.  Co..  by  B.  J.  K. 

"Mr.  Mann :  This  one  that  was  refused,  tbe 
order  of  January  8th,  was  the  Barberton 
car." 

"1—12—1901.  R.  K.  Mann,  Muskegon, 
Mich. — Dear  Sir:  Tour  favor  of  10th  Inst, 
at  hand.  The  form  of  remittance  would 
have  been  very  satisfactory  If  your  check  had 
been  signed.  We  Inclose  it  herewith  to  you 
for  signature— your  number  1044,  date  Jan'y 
10,  amount  $113.46.  We  will  put  In  claim 
with  Vandalla  line  fOr  the  overcharge,  but  If 
your  agent  should  refund  the  amount  you 
may  advise,  and  remit  Sorry  to  state  that 
we  cannot  handle  the  bill  of  celling  ]ust  now 
having  considerable  orders  for  common  cell- 
ing and  not  making  3"  clg.  Awaiting  your 
reply  with  signed  check,  we  remain.  Tours 
truly,  Tbe  J.  F.  Floyd  Lbr.  Co." 

"Jan.  12,  1900.  J.  F.  Floyd  Lumber  Co., 
Texarkana,  Ark. — Qentlemen:  Tours  of  the 
10th  Inst  is  at  hand,  with  the  orders  retiu-ned 
as  stated.  One  of  these  orders  was  sent  on 
the  basis  of  the  five  cars  which  I  ordered. 
It  varies  only  In  the  fact  that  It  calls  for  8, 
10,  and  12  Inch.  However,  if  you  will  flU 
this  and  insist  upon  putting  In  the  proportion 
-3f  4  and  5  inch  I  would  like  to  ask  that  you 
lay  It  oat  of  this  car  and  I  will  take  it  in  an- 
other ona.  Ton  can  put  It  Into  the  car  which 
yon  are  now  shipping  to  South  Bend.    In 


regard  to  the  five  cars  I  presume  you  received 
my  letter  whereby  it  is  explicitly  stated  that 
I  will  take  them  all  In  accordance  with  your 
letter  if  I  ship  them  within  the  60  or  90  days 
allowed.  I  will  endeavor  to  famish  orders 
to  your  oitlre  satisfaction.  Trusting  the 
same  to  be  satisfactory,  I  am  Tours  truly,  R. 
K.  Mann." 

"Jan.  14,  1901.  J.  F.  Floyd  Lumber  Co., 
Texarkana,  Ark. — Gentlemen:  I  am  very 
sorry  concerning  tbe  omission  of  the  signa- 
ture to  this  check.  I  return  the  same  hereby 
duly  signed.  I  note  what  you  say  In  regard 
to  the  claim,  and  I  will  be  governed  accord- 
ingly. I  note  also  what  you  say  In  regard  to 
the  bill  of  celling.  I  wish  I  could  under- 
stand clearly  what  I  might  do  with  yoa  In 
the  line  of  yellow  pine  orders.  I  have  busi- 
ness that  is  offered  to  me  continually,  but 
have  been  refusing  It  on  account  of  not  know- 
ing a  way  to  handle  It  I  returned  one  of  the 
orders  to  you.  Inasmuch  as  I  thought  that  It 
could  apply  on  tbe  five  car  load  order.  I 
presume  you  are  shipping  the  one  car  that 
Is  ordered  to  go  to  South  Bend.  H(H)lng  that 
you  will  get  this  oat  for  me  as  quickly  as  pos- 
sible, I  am,  Tours  truly,  R.  K.  Mann." 

"1—15—1901.  R.  K.  Mann,  Muskegon, 
Mich. —  Dear  Sir:  Returning  your  order  for 
Barberton,  Ohio,  would  state  that  it  cannot 
be  accepted.  It  Is  not  In  any  respect  ap- 
plicable on  our  quotation  of  December  14th. 
If  yoa  want  one  car  now  in  transit  shipped 
to  South  Bmd,  we  nrast  ask  you  to  furnlsb 
order  for  it  by  return  mall,  based  on  our  quo- 
tation of  December  14th,  and  this  Is  all  that 
we  can  furnish  you  on  said  quotation,  which 
was  made  you  for  Immediate  acceptance  by 
return  mall.  Tou  have  advised  a  time  or 
two  that  you  had  sold  stock  which  would 
enable  you  to  give  us  orders  for  the  five  cars, 
saying  that  the  orders  would  follow,  but  they 
have  not  been  received,  and  in  Justice  to  oar- 
selves  we  cannot  hold  the  quotation  open 
any  Imiger.  Awaiting  your  reply,  we  remain, 
Tours  truly,  The  J.  F.  Floyd  Lbr.  Co.,  by  E. 
J.  K." 

"1—16—1901.  R.  K.  Mann,  Muskegon, 
Mich. — ^Dear  Sir :  Tour  favor  of  the  14th  Inst., 
with  check  $113.46,  Is  received,  and  the 
amount  Is  credited  to  balance  account  Tbe 
situation  with  regard  to  yellow  pine  Is  this: 
The  market  is  advancing,  the  mills  are  fall 
of  orders  at  good  prices,  and  stocks  are  gen- 
erally broken.  We  are  not  taking  orders  for 
anything  low  In  stock,  and  have  very  llttie 
to  offer  Just  now.  We  wrote  you  yesterday 
in  answer  to  one  of  your  letters  regarding  the 
shipment  of  one  car  to  South  Bend,  Ind.  It 
may  seem  to  you  a  lot  of  delay  and  corres- 
pondence about  one  car  load  of  yellow  pine, 
but  we  find  It  Is  better  for  all  vsrties  con- 
cerned to  have  no  misunderstanding  where 
stock  passes  tlirough  two  or  three  hands. 
Our  quotation  to  you  was  for  a  percentage 
of.  third  clear,  and  if  you  have  sold  first 
and  second  clear  to  your  South  Bend  cus- 
toms there  might  be  some  trouble.    We  no- 
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Uced  that  the  Barberton  order  called  for 
clear  rough  finish.  Tours  truly,  The  J.  F. 
Floyd  Lbr.  Co..  by  E.  J.  K." 

"1—17—1901.  R.  K.  Mann,  Muskegon, 
Mich. — ^Dear  Sir:  Your  South  Bend  car,  aa 
preylonsly  adviaed,  has  gone  forward,  and, 
not  doubting  that  It  will  be  all  right,  we  In- 
cloae  herewith  Invoice  for  the  same.  In  the 
meantime  we  suppose  you  will  have  sent  us 
the  straight  out  order  for  the  car.  We  think 
It  Is  nicer  stock  than  we  shipped  yon  at 
Muskegon.  Tours  truly,  The  J.  F.  Floyd  Lbr. 
Co.,  by  B.  J.  K." 

"Jan.  18,  1901.  J.  F.  Floyd  Lumber  Co., 
Texarkana,  Ark. — Oentlemen:  Tours  of  the 
15th  Inst  is  at  hand.  I  have  not  Interpreted 
your  letters  to  mean  according  to  what  you 
haTe  stated.  As  I  understand  now,  you  ar« 
Bhipping  for  me  one  car  of  finish  lumber  to 
go  to  South  Bend,  Ind.  If  my  letters  have 
not  been  sufflctently  plain  to  concey  this  mean- 
ing, I  Inclose  a  direct  order  herewith,  to  be 
shipped  In  accordance  with  the  quotation  you 
made  me  on  December  14th.  Kindly  let  me 
know  If  you  can  ship  this  one  at  once.  I 
had  sold  the  five  cars  In  South  Bend,  but  they 
did  not  want  them  shipped  right  away,  but 
as  you  stated  that  you  would  ship  them  with- 
in 00  or  90  days  I  supposed  It  was  settled. 
I  do  not  understand  why  you  want  to  return 
the  order  for  Barberton,  Ohio,  as  It  Is  the 
same  rate  as  Muskegon,  and  the  only  differ- 
ence Is  that  It  specifies  8,  10,  and  12  Inch.  I 
would  not  mind  If  you  do  put  In  some  4  and 
6  inch,  and  you  can  ship  the  same  grade  as 
yon  sent  to  me.  I  change  the  order  In  this 
respect  and  return  It  herewith,  hoping  that 
It  will  be  satisfactory.  Tours  truly,  R.  K. 
Mann." 

"Jan.  19,  1901.  J.  F.  Floyd  Lumber  Co., 
Texarkana,  Arte. — Gentlemen:  Tours  of  the 
18th  Inst.  Is  at  hand.  I  presume  that  my 
letter  of  yesterday  will  make  clear  my  pres- 
&it  attitude  In  regard  to  orders,  and  sincerely 
wish  that  what  has  been  sent  forward  will 
be  accepted  on  the  basis  of  your  letter  of  De- 
cember 14,  1900,  as  stated.  I  do  not  wish  to 
convey  to  you  the  Idea  that  I  would  expect 
anything  different  from  what  you  had  writ- 
ten In  that  letter.  Trusting  the  same  to  be 
satisfactory,  I  am.  Tours  truly,  R.  K.  Mann." 

"Jan.  21,  1901.  J.  F.  Floyd  Lumber  Co., 
Texarkana,  Ark. — Oentlemoi:  Inclosed  I 
herewith  hand  you  orders  for  the  remaining 
cars  of  clear  finish  lumber,  which  you  can 
ablp  at  once  or  at  your  earliest  convenience. 
One  of  my  sales,  .en  has  just  returned  from  a 
trip,  and  In  seeing  the  customers  they  have 
arranged  to  take  care  of  them  now,  or  as 
soon  as  you  can  ship  them.  In  their  letters 
to  me  they  stated  that  they  would  take  them 
inside  of  the  60  days,  but,  as  they  have 
agreed  to  have  them  come  forward  at  this 
time,  I  trust  you  will  see  that  they  are  got- 
ten off  as  soon  as  possible.  Tours  truly,  B. 
K.  Mann." 

•a— 21— 1901    B.    K.    Mann,     Muskegon, 


Micb. — ^Dear  Sir:  We  Inclose  Invoice  here- 
with for  your  South  Bend  car  of  finish,  of 
which  kindly  acknowledge  receipt  Tour  fa- 
vors of  the  18th  and  19th  Inst,  are  received 
with  order  for  Barberton,  Ohio,  returned  to 
us  again.  Now,  It  is  not  because  we  doubt 
your  fairness  that  we  do  not  want  to  ship 
the  Barberton  order,  but  because  from  your 
own  correspondence  you  are  not  familiar 
with  yellow  pine  trade,  and  because  you 
have  sold  your  Barberton  customer,  accord- 
ing to  the  original  order,  a  carload  of  1x8,  10 
and  12  Inch  clear  rough  finish,  whereas  our 
offer  Is  1x6  to  1x12  Inch  clear,  partly  1st  and 
2d  clear  and  a  proportion  of  3d  clear.  If  we 
should  follow  your  suggestion  and  put  In 
stock  not  wanted  by  your  customer,  there 
would  be  dissatisfaction  sure,  not  only  be- 
cause the  grade  was  not  as  ordered,  but  on 
account  of  the  6  Inch  not  ordered.  If  you 
guaranty  us  against  claim  for  rebate,  we 
will  send  the  car  to  you  at  Barberton  on  a 
basis  of  quotation  of  Dec.  14tb.  Awaiting 
your  reply,  we  remain.  Tours  truly.  The 
J.  F.  Floyd  Lbr.  Co.,  By  B.  J.  K." 

"1—24—1900.  R.  K.  Mann,  Muskegon, 
Mich. — Dear  sir:  Notwithstanding  what  we 
wrote  you,  yours  of  the  21st  Is  to  hand  with 
more  orders  for  finish.  We  return  them 
herewith,  also  the  Barberton  order,  and  will 
ask  you  to  destroy  or  return  our  Invoice  for 
I.  C.  No.  15,950,  which  we  have  diverted  en 
ront&  Tours  truly.  The  J.  F.  Floyd  Lbr. 
Co.,  by  B.  J.  K." 

"Jan.  81,  1901.  J.  F.  Floyd  Lumber  Co., 
Texarkana,  Ark. — Gentlemen:  I  am  in  re- 
ceipt of  your  letter  returning  the  orders,  as 
stated.  Tou  request  also  that  I  return  the 
Invoice  for  the  car  that  was  shipped,  as  you 
bad  diverted  same  In  transit.  Will  you  kind- 
ly let  me  know  why  you  have  done  this? 
Tou  must  have  some  reason  for  It,  and  I  have 
hardly  expected  this  of  you.  Now  If  I  am 
to  return  the  Invoice,  I  feel  that  I  must  de- 
mand of  you  what  profit  there  is  to  me  on 
the  car.  Do  you  mean  that  you  have  re- 
fused to  fill  this  order,  and  have  canceled 
the  bill  of  lading,  and  have  sold  the  stock 
elsewhere?  Do  you  refuse  to  fill  the  order 
which  I  have  already  Invoiced  to  my  custom- 
er at  South  Bend,  who  certainly  will  look 
to  me  to  ship  the  stock.  Kindly  let  me  hear 
from  you  in  explanation.  I  sent  you  In  the 
four  orders  because  I  thought  yon  demanded 
that  they  should  be  In  your  possession,  and 
I  tried  to  make  them  out  In  accordance  with 
your  letter  of  December  14th,  and  with  the 
view  that  I  would  take  all  the  responsibility  ' 
of  any  kicks.  Just  so  that  you  gave  me  lum- 
ber equally  as  good  as  what  you  shipped  to 
me  here.  Kindly  let  me  bear  from  you,  and 
oblige.  Tours  truly,  R.  K.  Mann." 

As  we  have  already  stated,  we  are  of  the 
opinion  that  the  minds  of  the  parties  met 
upon  the  basis  of  the  letter  of  December  14th, 
as  modified  by  a  change  of  destination  to 
South  Bend,  and  price  to  ^20.    The  plain' 
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tiff  had  a  contract  right  to  ship  to  Sooth 
Bend  at  any  time,  and,  while  he  had  the 
right  to  refuse  to  ship  anywhere  else,  he  was 
not  released  from  his  contract  to  ahlp  to 
South  Bend,  nor  did  Mann'B  short  delay  in 
sending  shipping  directions  justify  him  in 
abandoning  or  refusing  to  perform  the  con- 
tract Mann's  requests  for  variance  from  ita 
terms  were  not  a  breach  of  the  contract  on 
bis  part  The  letter  of  January  9th  shows 
that  Mann  recognised  his  obligation  to  take 
lumber  at  South  Bend  If  plaintiff  insisted 
upon  it,  and  this  la  reiterated  in  his  letter 
of  January  18th.  He  was  entitled  to  per- 
formance of  the  contract  and,  falling  that, 
to  damagea  If  he  mistalned  any. 

Custom. 

It  will  be  remembered  that  this  contract 
was  for  five  car  loads  of  lumber.  It  was 
necessary  to  determine  what  was  meant  by  a 
car  load  of  lumber.  There  was  no  otner  way 
of  ascertaining  except  to  show  what  a  car 
load  of  lumber  of  this  kind  ordinarily  eaa- 
sisted  of.  We  think  that  the  objection  to  the 
evidence  of  the  common  usage  was  properly 
OTermled. 

Measure  of  Damages. 

Under  a  notice  claiming  damages  for  loss 
of  profits,  the  defendant  offered  evidence  of 
the  value  of  the  lumber  at  South  Bend  at 
the  time  be  should  have  received  it,  and  that 
he  was  obliged  to  pay  that  price  to  supply 
his  customers.  It  is  c<mtended  that  the 
measure  of  damages  should  not  have  been 
the  difference  betwem  the  price  he  had  con- 
tracted to  pay  to  the  plaintiff,  and  the  mark- 
et price  at  South  Bend,  but  the  difference 
between  the  price  he  had  contracted  to  sell 
It  for  and  the  purchase  price  he  had  agreed 
to  pay.  No  objection  was  made  to  the  evl- 
d^ice,  nor  was  any  request  to  charge  offer- 
ed Indicating  any  other  rule  than  that  claim- 
ed by  the  defendant 

It  Is  said  by  counsel,  by  way  of  Illustration, 
that  It  may  be  that  defendant  had  contracted 
to  sell  this  lumber  for  $21  per  1,000  feet,  and 
In  such  case  his  damages  would  be  only  the 
difference  between  the  purchase  price  (1.  e., 
$20)  and  the  contract  price  of  sale  (i.  e.,  $21). 
This  Is  fallacious,  for  If  be  was  obliged  to 
pay  the  market  value,  his  actual  loss  would 
be  the  difference  between  $20  and  the  price 
he  was  obliged  to  pay.  This  contention  is 
made  to  rest  upon  the  notice  that  alleges  that 
he  lost  the  profits  that  he  would  have  made 
on  a  resale  of  the  lumber.  His  right  to  recov- 
er damages  does  not  under  this  notice,  de- 
pend upon  his  having  or  not  having  made  a 
specific  contract  for  this  particular  lumber. 
It  does  not  predicate  his  claim  upon  an  alleg- 
ed sale,  and  limit  it  to  that  Whether  he  had 
contracted  it  to  some  one  else  or  not,  he  cer- 
tainly did  not  deliver  It,  and  whether  this 
was  due  to  the  plalntiflTs  failure  to  furnish  or 
his  own  deliberate  refusal  to  deliver.  It  must 
be  clear  that  he  could  have  sold  the  lumber  to 


others,  and   presumably  have  obtained  the 
market  price. 

We  find  no  error  In  the  csoord,  and  tba 
Judgment  la  affirmed. 


STOUFFKB  V.  rLETCHEB  et  aL 
(Supreme  Court  of  Michigan.    Nov.  IS,  190ft,) 

BiLxs  AMD  Notes— Bona  Fidk  Pubohasks— 

BuBOSK  or  Paoor. 

A  purchaser  of  an  accepted  draft  obtained 
by  the  fraud  of  the  drawer,  has  the  burden  of 
proving  that  he  is  a  bona  fide  holder. 

lEd.  Note.— For  cases  in  point,  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  gg  1675-1687.] 

Error  to  Circuit  Court,  Kent  Oonnty;  Al- 
fred Wolcott,  Judge. 

Action  by  Josqih  C.  Stouffer  agahist  Ed- 
ward Fletcher  and  another.  There  was  a 
Judgment  for  defendants,  and  plaintiff  brings 
error.    AfiSnued. 

This  suit  is  based  upon  two  drafts  for  $95 
each,  drawn  by  the  Puritan  Manufacturing 
Company  of  Iowa  City,  Iowa,  upon  the  defend- 
ants, a  copartnership,  doing  busineas  In  Grand 
Rapids,  Mich.,  under  the  firm-name  of  K  B. 
Fletcher  &  Co.,  and  acc^ted  by  them.  One 
was  payable  four  and  the  other  six  months 
after  date.  The  Puritan  Manufacturing 
Company  is  a  manufacturer  of  cheap  Jewelry. 
Its  agent  one  McGlaIn,  a  traveling  salesman 
tor  the  Puritan  Manufacturing  Company, 
visited  the  defendants,  and  solicited  an  order. 
The  defendants  are  father  and  daughter. 
The  father  was  confined  to  the  house  from  ill- 
ness, and  the  daughter  managed  the  business, 
a  small  dry  goods  store.  The  consideration 
for  these  two  drafts  with  two  others  execu- 
ted at  the  same  time,  was  an  order  for  Jewel- 
ry. This  order  was  part  of  a  contract  which 
provided  that,  before  becoming  valid,  it  was 
to  be  accepted  by  the  Puritan  Mannfacturing 
Company,  and  that  company  might  at  Its 
option  reduce  the  amount  of  the  order.  De- 
fendants, with  their  plea,  gave  notice  that 
they  would  show  upon  the  trial  that  the  order 
was  obtained  by  fraud;  tliat  the  contract 
was  canceled  and  terminated  before  plaintiff 
bad  acquired  any  rights  thereunder,  and  that 
he  was  not  a  bona  fide  purchaser  for  value 
before  maturity.  Plaintiff  Introduced  the  ac- 
cepted drafts,  and  rested.  Defendants  gave 
evidence  tending  to  show  that  McCIaIn  tried 
to  induce  defendant  Caroline  at  defendants' 
store  to  give  an  order;  tibat  she  declined; 
that  the  agmt  and  Caroline  then  went  to  the 
house  of  defendant  Edward,  and  be  refused; 
that  Caroline  returned  to  the  storey  leaving 
McClain  and  her  father  at  the  house;  that 
McClain  soon  returned  to  the  store  and  In- 
formed Caroline  tibat  ha  father  had  conclud- 
ed to  make  the  purchase,  and,  upon  the 
strength  of  this  representation,  the  order  waD 
given  by  her  and  a  copy  of  the  contract  left 
with  her.  Returning  to  the  house  in  a  few 
hours,  she  Informed  her  father  what  she  had 
done^  and  what  tlie  agent  McClain  had  said. 
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Tbe  father  denied  any  radi  agreement 
Thereupon,  McClaln  was  Immediately  notified 
by  defendant  Caroline  of  the  fact  who  de- 
manded the  cancellation  of  the  order;  that 
McGIaIn  agreed  to  this,  and  took  np  the  con- 
tract; that  some  10  days  thereafter  the 
Puritan  Manufacturing  Company  notified  de- 
fendants of  the  shipment  of  the  goods.  De- 
fendants promptly  notified  the  Puritan  Manu- 
facturing Compcmy  of  the  action  of  their 
agent,  and  refused  to  accept  the  goods.  Two 
special  queetlonB  were  submitted  to  the  jury, 
namely :  "Did  the  plaintiff  in  this  case  pur- 
chase from  the  Puritan  Manufacturing  Com- 
pany, of  Iowa  City,  Iowa,  on  January  7, 1905, 
tbe  two  drafts  fbr  which  this  suit  was 
brought,  as  plaintiff  alleges  In  his  deposition, 
and  was  the  plaintiff  tbe  owner  of  the  drafts 
when  this  suit  was  brought?  Did  the  plain- 
tiff have  actual  notice  at  the  time  of  such 
purchase  that  the  defendants  in  this  case 
claimed  that  said  drafts  had  been  procured 
through  the  fraud  of  the  Puritan  Manufac- 
turing Company  or  its  agent?"  The  first 
question  was  answered  in  the  negative,  the 
second  in  the  affirmative.  The  case  was  sub- 
mitted to  the  Jury  under  instructions  as  to 
the  law,  and  a  verdict  rendered  for  the  de- 
fendants. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMBRT,  OSTRANDBR,  and  HOOKER,  JJ. 

Don  B.  Minor  (R.  P.  Howell,  of  counsel), 
for  appellant  Knappea,  Kllenhans  ft  Knap- 
pen,  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  The 
assignmoits  of  error  relate  to  the  charge  of 
the  court,  and  the  refusals  to  give  certain 
requests  preferred  by  the  plaintiff.  The  snl>- 
stance  of  most  of  the  requests  was  correctly 
given  In  a  clear  and  well-connected  charge,  a 
practice,  we  think,  much  preferable  to  read- 
ing each  specific  request  The  evidence  was 
ample  to  sustain  the  finding  that  the  order 
and  the  drafts  based  thereon  were  obtained 
by  false  representations,  and  were  void  in 
the  tiands  of  the  Puritan  Manufacturing  Com- 
pany. The  court  correctly  Instructed  the 
Jury  that  If  they  so  found,  tbe  burden  of 
proof  was  then  upon  the  plaintiff  to  sliow 
that  be  was  a  bona  fide  bolder.  This  was 
correct  Berry  v.  Whitney,  40  Mich.  65; 
Conley  v.  Winsor,  41  Mich.  253,  2  N.  W.  81; 
Horrlgan  v.  Wyman,  90  Mich.  121,  61  N.  W. 
187;  Twp.  of  Grant  v.  Reno,  114  Mich.  41, 
72  N.  W.  18.  The  court  held  as  requested 
by  plaintur  that  this  was  an  Iowa  contract 
The  false  representations  upon  which  the 
contract  Is  based  were  made  in  Michigan,  and 
tbe  rules  of  procedure  in  our  own  courts 
must  prevail.  The  court  however,  said  to 
tbe  jury  that  If  the  drafts  were  obtained 
by  fraud.  It  was  then  the  duty  of  the  plain- 
tiff "In  tbe  language  of  the  Iowa  statute,  to 
show  that  he  was  a  holder  in  due  course." 
He  further  instructed  the  Jury  that  "the 
clrenmstances  coming  to  the  knowledge  of  the 
parcbaser  before  the  purchase  of  said  in- 


strument must  be  such  as  to  require  that  he 
shall,  in  good  faith,  inquire  as  to  the  validity 
of  the  acceptances,  and  It  is  only  where  tbe 
failure  to  inquire  evinces  an  actual  bad  faith 
that  such  notice  Is  sufficient  *  *  *  It 
must  l>e  shown,  either  directly  or  by  circum- 
stances that  the  purchaser  had  notice  of  such 
infirmity.  Simple  proof  of  such  facts  and 
circumstances  as  will  put  a  reasonable  man 
upon  inquiry  in  relation  thereto  is  not  suf- 
ficient" This  appears  to  be  tbe  rule  in  Iowa. 
First  Natl.  Bank  v.  Dougherty,  29  Iowa, 
280;  Letmian  v.  Press,  106  Iowa,  390,  76 
N.  W.  818.  It  is  strenuously  urged  by  plain- 
tUTs  counsel  that  the  evidence  conclusively 
shows  that  tbe  plaintiff  was  a  "holder  In  due 
course."  On  the  contrary,  there  was  ample 
evidence  to  support  the  finding  of  the  jury, 
that  the  plaintiff  was  not  in  fact  the  owner 
of  these  drafts,  but  that  they  were  still  owned 
by  the  Puritan  Manufacturing  Company,  and 
that  the  plaintiff  was  a  mere  "stool-pigeon" 
or  "fence,"  used  for  the  purpose  of  avoiding 
the  defense  of  fraud.  The  cross-examination 
of  plaintiff  afforded  evidence  sufficient  to 
Justify  the  finding  of  the  jury,  that  be  was 
not  a  bona  fide  holder  and  purchaser  of  these 
drafts  In  due  course.  But  there  was  othv 
cogent  evidence  to  support  such  finding.  It 
Is  unnecessary  to  state  the  evidence. 

The  case  was  properly  submitted  to  the 
Jury,  and  the  judgment  Is  affirmed. 


8T0UFFER  v.  CLARK. 
(Supreme  Court  of  Michigan.    Nov.  18,  1906.) 

Error  to  Circuit  Court  Saginaw  County; 
Ohauncey  H.  Gage,  Judge. 

Action  by  Joseph  C.  Stouffer  against  Wil- 
liam F.  Clark.  There  was  a  judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Henry  B.  Naegely,  for  appellant  Thom- 
as G.  BaiUie,  for  appellee. 

BLAIR,  J.  This  action  was  commenced 
by  tbe  plaintiff  to  recover  on  four  accepted 
bills  of  exchange  of  $95  each  indorsed  to 
the  plaintiff  by  the  Puritan  Manufacturing 
Company,  alias  the  Lyon-Taylor  Company, 
of  Iowa  City,  Iowa.  Defendant  with  his 
plea  of  the  general  issue  gave  notice  of  fail- 
ure of  consideration  and  fraudulent  represoi- 
tations.  There  was  sufficient  proof  of  fraud- 
ulent representations  to  cast  the  burden  upon 
plaintiff  of  showing  that  he  was  a  purchaser 
in  good  faith,  and  this  was  the  principal 
question  litigated.  Plaintiff  contends  that 
there  was  no  evidence  to  impeach  the  good 
faith  of  his  purchase  and  that,  even  if  there 
were,  the  defendant's  remedy  was  plainly 
prescribed  in  the  contract  contained  hi  the 
order  for  jewelry,  upon  which  alone  he  could 
rely.    Plaintifl  also  assign*  error  upon  the 
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mllngs  of  tbe  court  as  to  the  admission  of 
testimony,  and  challenges  portions  of  the 
charge.  In  Its  essential  features,  this  case 
Is  similar  to  and  ruled  by  Lyon  et  al.  t.  Llnd- 
Wad  (Mich.)  108  N.  W.  069;  Stoufter  t. 
Fletcher  (decided  herewith)  109  N.  W.  684. 

We  find  no  errors  in  the  charge  of  the 
court  nor  in  bis  rulings  as  to  the  admission 
of  testimony  and  the  Judgment'  is  affirmed. 


BROWN  T.  rLBTCHBR'S  ESTATE. 
(Supreme  Court  of  Michigan.    Not.  18,  1906.) 

1.  JXTDOHENT-^UDGHENT  AGAINST  ADlUiaS- 
IBATOB—SATISr  ACTION . 

A  suit  in  equity  in  a  Massachusetts  court 
was  begun  by  personal  eerrlce  of  process  on  de- 
fendant within  the  Jurisdiction  of  the  court. 
Pending  the  action,  defendant,  a  resident  of 
Michigan,  died  there,  leaving  a  will,  and  leaving 
an  estate  In  Massachuaetta.  The  court  in  Mas- 
sachusetts allowed  the  will,  and  appototed  an 
administrator  with  will  annexed,  and  continued 
the  suit  against  him,  and  rendered  a  decree  in 
favor  of  complainant  against  the  administrator. 
Held,  that  the  decree  was  satisfied  when  the 
administrator  had  distributed  tbe  estate  In 
Maaaachusetts  according  to  ths  laws  of  that 
state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  S(  1689-1094;  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  St 
2326-2381.] 

2.  SAHK— PKBSONS  OONaLUDBI>— Pbivitt  Bx- 
TWBXN  EXZCUTOB  AND  FOBEION  AdMINIS- 
TBATOB. 

A  suit  in  equity  in  a  Massachusetts  court 
wss  begun  by  personal  service  of  process  on 
defendant  within  the  jurisdiction  of  the  court. 
Pending  tbe  suit,  defendant,  a  resident  of  Mich- 
igan, died  there,  leaving  a  will,  and  an  estate 
in  Maasadiusetts.  The  cause  was  continued 
against  the  administrator  with  will  annexed.  A 
decree  was  rendered  against  tbe  administrator. 
Held  that,  as  the  administrator  appointed  in 
Massachusetts  and  the  executor  appointed  in 
Michigan  on  the  probate  of  the  will  there  were 
not  in  privity,  the  decree  did  not  bind  the 
executor. 

[Ed.  Note.— For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  I  1211 :  vol.  22.  Cent  Dig. 
Executors  and  Administrators,  H  2326-2331.] 

3.  Same. 

The  parties  to  a  suit  In  equity  in  a  Massa- 
chusetts court  begun  by  personal  service  on 
defendant  within  the  jurisdiction  of  the  court 
stipulated  for  an  arbitration,  and  defendant 
covenanted  therein  that  he,  his  heirs,  executors, 
and  administrators,  would  perform  the  terms  of 
any  award  whldi  might  be  made  by  the  arbitra- 
tor. Defendant  appeared  before  the  arbitrator, 
but  died  before  the  accounting  was  completed. 
The  cause  was  continued  against  his  administra- 
tor appointed  in  Massachusetts.  Defendant  was 
a  reenaent  of  Michigan,  and  died  there  testate. 
Held,  that  a  decree  on  an  award  against  the  ad- 
ministrator was  without  effect  save  as  to  the 
administrator,  and  did  not  bind  the  executor 
appointed  in  Michigan  on  the  probate  of  the 

win; 

Error  to  Circuit  Court,  Wayne  County; 
Flavlus  L.  Brooke,  Judge. 

Action  by  Albert  Brown  against  tbe  es- 
tate of  George  N.  Fletcher,  deceased.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Oeorge  N.  Fletcher,  a  citizen  of  Michigan, 
domiciled  at  Detroit,  Mlcb.,  died  at  Detroit 


November  5,  1899.  By  bis  last  will,  dated 
December  6,  1884,  be  nominated  his  wife  and 
his  two  sons  and  the  survivors  of  them  bla 
executors.  The  will  disposes  of  bis  entire 
estate,  was  admitted  to  probate  in  Wayne 
county,  Mich.,  December  6,  1899,  and  tbe 
sons  were  appointed  to  administer  tbe  prop- 
erty. In  due  course  of  such  administration 
a  claim  against  tbe  estate  was  presented  to 
tbe  commissioners  on  claims,  was  by  tbem 
disallowed,  and,  npon  amteal  to  tbe  clrcnit 
court  for  the  county  of  Wayne,  the  case  com- 
ing on  to  be  heard  before  tbe  court  and  a 
Jury,  the  claimant,  to  maintain  tbe  issue 
on  his  part.  Introduced  in  evidence :  (1)  Tbe 
claim  presented  before  tbe  commissioners  on 
claims,  hereinafter  set  out  (2)  A  duly  certi- 
fied copy  of  the  record  of  tbe  cause  of  Bafns 
H.  Spalding,  administrator  of  tbe  estate  of 
William  White,  deceased,  complainant;  v. 
George  N.  Fletcher,  James  Campbell,  and 
Eliza  White,  defendants,  In  tbe  Supreme  Ju- 
dicial Court  of  tbe  commonwealth  of  Mas- 
sachusetts. (3)  A  duly  certified  copy  of  tbe 
proceedings  of  tbe  probate  court  of  Middle- 
sex county,  Mass.,  in  tbe  matter  of  tbe  es- 
tate of  George  N.  Fletcher  In  that  state, 
consisting  of  the  petition  for  tbe  appoint- 
ment of  an  administrator  with  tbe  will  an- 
nexed, the  notice,  tbe  appointment  of  an  ad- 
ministrator with  the  will  annexed,  tbe  bond 
of  the  administrator,  tbe  inventory  of  tbe 
estate,  petition  for  leave  to  sell  real  estate, 
order  allowing  tbe  sale  of  real  estate,  and 
final  account  of  tbe  administrator  with  tbe 
will  annexed.  (4)  A  duly  certified  copy  of 
the  appointment,  by  the  probate  court  of  Suf- 
folk county,  Mass.,  on  December  26,  1902,  of 
Albert  W.  Brown  as  administrator  de  bonis 
non  of  tbe  estate  of  William  White,  deceas- 
ed. (5)  A  dnly  certified  copy  of  tbe  ap- 
pointment, by  tbe  probate  court  of  Wayne 
county,  on  November  2,  190S,  of  Albert  W. 
Brown  as  executor  of  the  last  will  and  tes- 
tament of  Frances  M.  Brown,  deceased.  In- 
cluding a  copy  of  the  will  of  Frances  U. 
Brown.  (6)  A  duly  certified  copy  of  the 
appointment,  by  tbe  probate  court  of  Alpena 
county,  Mich.,  on  March  IS,  1904,  of  Albert 
W.  Brown  as  administrator  de  Ixmls  non  of 
the  estate  of  William  White,  deceased.  (7) 
Tbe  Revised  Laws  of  Massachusetts  of  tbe 
issue  of  1902.  (8)  Tbe  will  of  Oeorge  N. 
Fletcher,  which  was  probated  in  Wayne  coan- 
ty,  and  the  letters  testamentary  issued  by 
said  court  on  DecemlMr  8,  1899,  to  Frank 
W.  Fletcher  and  Allan  M.  Fletcher,  as  «x- 
ecntors  thereof;  also  the  inventory  of  tbe 
estate  filed  In  said  court  on  December  7,  1900, 
showing  total  assets  amoanttng  to  ^75.806.02. 
Claimant,  sworn  as  a  wltneea  in  bis  own 
behalf,  testified  that  there  were  no  debts 
against  the  estates  of  William  White  or  of 
Frances  M.  Brown  in  Michigan  nor  In  Mas- 
sachusetts; that  he  was  administrator  de 
bonis  non  of  the  estate  of  White,  and  executor 
of  the  last  will  of  B'ranceB  M.  Brown. 
To  maintain  and  prove  tbe  Isswi  on  Ita 
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part,  the  estate  of  George  N.  Fletcher  Intro- 
daced  the  following  evidence:  (1)  Against 
the  objection  and  exception  of  the  claimant, 
that  the  record  speaks  for  Itself,  and  that 
the  clerk  can  only  certify  as  to  what  Is  In 
the  record,  a  certificate  of  the  clerk  of  the 
Supreme  Jadiclal  Court  of  Massachnsetts, 
showing  that  there  were  no  appearances  in 
that  court  oa  beliaU  of  the  defendant  estate 
after  the  death  of  Oeorge  N.  Fletcher  on 
November  6,  1899,  except  the  appearance  of 
the  administrator  with  the  will  annexed. 
(2)  Against  the  objection  and  exception  of 
the  claimant  on  the  same  ground,  a  certificate 
showing  the  docket  entries  In  the  cause  after 
the  death  of  Oeorge  N.  Fletcher.  All  of  the 
testimony  and  evidence  so  offered  was  re- 
ceived, and  thereupon  counsel  for  the  claim- 
ant, moved  the  court  to  direct  the  Jury  to 
render  a  verdict  in  his  favor  for  the  amount 
due  him  under  the  decree  offered  in  evidence, 
which  motion  the  court  then  and  there  over- 
ruled, and  counsel  for  the  claimant  excepted 
to  the  action  of  the  court  in  so  doing.  Cioun- 
ael  for  the  defendant  estate  moved  the  court 
to  direct  the  Jury  to  render  a  verdict  in  favor 
of  said  estate,  disallowing  the  claim  of  the 
claimant,  which  motion  was  granted.  Coun- 
sel ftor  the  claimant  duly  excepted  to  the  ac- 
tion of  the  court  in  granting  the  motion  of 
counsel  for  defendant  estate.  The  Jury,  un- 
der the  instructions  of  the  court,  rendered  a 
verdict  in  favor  of  the  delcendant  estate.  Af- 
terwards, and  on  September  9, 190S,  Judgment 
was  entered  on  the  verdict  A  motion  for  a 
new  trial  having  been  made,  it  was  denied. 
The  grounds .  of  the  motion  were  that  the 
court  had,  In  directing  a  verdict  and  in  en- 
tering Judgment  for  the  defendant  estate, 
failed  to  give  full  faith  and  credit  to  the  rec- 
ords and  Judicial  proceedings  of  the  Supreme 
Judicial  Court,  in  equity,  for  the  county  of 
Suffolk,  Mass.,  In  accordance  with  (1)  article 
4,  section  1,  of  the  Constitution  of  the  United 
States;  (2)  with  section  905  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St  1901,  p.  677].  Claimant  has  brought  the 
record  of  the  proceedings  Into  this  court  by 
writ  of  error,  assigning  as  error  the  refusal 
of  the  court  to  direct  a  verdict  for  claimant 
the  directed  verdict  failure  of  the  court  to 
give  full  faith  and  credit  to  the  records  of 
Judicial  proceedings  of  the  Massachusetts 
court,  and  the  denial  of  the  motion  to  set 
aside  the  verdict  and  Judgment  and  grant  a 
new  trial. 

The  claim  which  is  In  question  is  formally 
stated  as  follows:  "To  Frederick  W.  Whit- 
ing and  Charles  A.  Rathbone,  Conmiissioners 
on  Claims  In  said  matter — Gentiemen:  You 
the  hereby  notified  that  Albert  W.  Brown  is 
a  creditor  of  said  estate  in  the  sum  of  four 
hundred  and  four  thousand  two  hundred 
and  fifty-four  dollars  and  twelve  cents  ($401,- 
254.12),  and  Interest  thereon  at  the  rate  of 
six  (6)  per  cent  per  annum,  from  the  four- 
teenth day  of  April,  1903.  Said  claim  Is 
based  upon  the  final  decree  of  the  Supreme 


Judicial  Court  tor  the  commonwealth  of 
Massachusetts  entered  on  the  fourteenth  day 
of  April,  1908,  and  which  decree  was  entered 
In  a  suit  in  said  court  to  which  the  said 
George  N.  Fletcher,  deceased,  in  his  lifetime, 
was  a  party  defendant  and  which  decree 
purports  to  and  does  bind  the  estate  of  the 
said  decedent  to  the  payment  of  the  full 
amount  decreed  to  be  paid,  as  aforesaid,  un- 
der its  provisions.  A  copy  of  the  said  de- 
cree and  the  proceedings  in  said  suit,  duly 
certified  and  attested  under  the  act  of  Con- 
gress and  the  law  of  this  state,  is  ready  to 
be  produced  and  proved  before  you  as  the 
commissioners  on  claims  in  said  estate,  and 
the  said  claimant  Albert  W.  Brown,  does 
and  will  claim  for  the  said  decree,  when 
produced  and  proven  according  to  law,  the 
same  full  force,  faith,  and  credit  to  which 
the  same  is  entitied  under  the  laws  of  the 
said  commonwealth  of  Massachusetts,  with- 
in the  state  of  Michigan,  agahist  the  estate 
of  said  Oeorge  N.  Fletcher,  deceased.  The 
said  Albert  W.  Brown  therefore  demands 
and  claims  against  the  estate  of  the  said 
Oeorge  N.  Fletcher,  deceased,  the  full  sum 
of  $404,254.12,  with  interest  thereon  at  the 
rate  of  six  (6)  per  cent  per  annum  from 
the  14th  day  of  April,  1008.  You  are  also 
notified,  that  the  said  claimant  Is  now  ready 
to  present  and  prove  his  said  claim  without 
delay,  and  you  are  respectfully  requested  to 
fix  an  early  date  for  the  hearing  thereof,  in 
accordance  with  the  statute  in  such  case 
made  and  provided.  Dated,  April  6th,  1904. 
Albert  W.  Brown,  by  John  Miner,  His  At- 
torney." 

The  documentary  evidence  of  the  claimant 
consists  of  the  record  and  files  In  a  certain 
Judicial  proceeding  which  eventuated  in  a 
decree  of  the  Supreme  Judicial  Court,  in 
equity,  for  the  county  of  Suffolk,  Mass.,  con- 
firming, in  favor  of  the  claimant  and  ap- 
pellant certain  awards  of  an  arbitrator  or 
referee,  and  concluding  as  follows :  "And  It 
Is  further  ordered,  adjudged,  and  decreed 
that  Frank  B.  Cotton,  as  he  Is  the  adminis- 
trator with  the  will  annexed  de  bonis  non  of 
the  estate  of  the  said  Oeorge  N.  Fleteher, 
deceased,  be,  and  he  la  hereby,  ordered  and 
directed  to  pay  to  Albert  W.  Brown,  the 
now  plaintiff  in  this  suit.  In  accordance  with 
said  final  award,  the  full  sum  of  three  hun- 
dred and  ninety-four  thousand  three  hun- 
dred and  seventy-two  dollars  and  eighty- 
seven  cents  ($391,372.87)  awarded  to  be  paid 
by  the  final  award  of  the  said  William  L. 
Putnam,  with  Interest  thereon  from  the  fifth 
day  of  February,  In  the  year  nineteen  hun- 
dred and  three,  the  date  of  the  filing  of  said 
final  award,  at  the  rate  of  six  per  cent  per 
annum,  amounting  at  the  date  of  entry  of 
this  decree  to  the  snm  of  four  thousand  and 
four  hundred  and  ninety-five  dollars  and 
eighty-five  cente  ($4,495.85) ;  together  with  the 
costs  of  this  suit  to  be  taxed  herein,  with  In- 
terest upon  the  whole  sum  thereof  at  the  rate 
of  six  per  cent  per  annum  from  the  date  of 
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the  entry  of  this  decree.  And  It  U  further 
ordered,  adjudged,  and  decreed,  for  the  pur- 
pose of  enabling  the  plaintiff  to  enforce  the 
corenanta  of  said  submisaion,  that  the  ex- 
ecutors of  the  last  will  and  testament  of 
the  said  George  N.  Fletcher  are  bound  to 
abide  by  and  perform  the  final  award  of  the 
said  William  L.  Putnam,  and  are  liable  to  pay 
unto  the  said  Albert  W.  Brown,  the  now 
plaintlfC  In  this  suit,  in  accordance  with  said 
final  award,  the  full  sum  of  tliree  hundred 
and  ninety-four  thousand  three  hundred  and 
seventy-two  dollars  and  elghty-seren  cents 
($391372.87)  awarded  to  be  paid  by  the  final 
award  of  the  said  William  Li.  Putnam,  with 
interest  thereon  from  the  fifth  day  of  Febru- 
ary, In  the  year  nineteen  hundred  and  three, 
the  date  of  the  filing  of  said  award,  at  the 
rate  of  six  per  cent  per  anniun,  amounting 
at  the  date  of  the  entry  of  this  decree  to  the 
sum  of  four  thousand  four  hundred  and  nlne- 
ty-flre  dollars  and  eighty-five  cents  ($4,49S.- 
85),  together  with  the  costs  of  this  suit  to 
be  taxed  herein,  with  Interest  upon  the  whole 
sum  thereof  at  the  rate  of  six  per  cent  per 
annum  from  the  date  of  the  entry  of  this 
decree.  And  It  is  further  ordered,  adjudged, 
and  decreed,  for  the  purpose  of  enabling  the 
plaintiff  to  enforce  the  covenants  of  said  sub- 
mission, that  the  said  Frank  W.  Fletchor, 
Allan  M.  Fletcher,  and  Orace  Fletcher,  as 
the  legal  representatives  of  the  said  Oeorge 
N.  Fletcher,  deceased,  are  bound  to  abide  by 
and  perform  tbe  final  award  of  the  said  Wil- 
liam L.  Putnam,  and  are  liable  to  pay  onto 
tbe  said  Albort  W.  Brown,  the  now  plaintiff, 
such  part  of  the  full  sum  of  three  hundred 
and  ninety-four  thousand  three  hundred  and 
seventy-two  dollars  and  eighty-seven  cents 
($394,872.87),  awarded  to  be  paid  by  the  final 
award  of  the  said  William  L.  Putnam,  with 
interest  thereon  from  tbe  fifth  day  of  Feb- 
ruary in  the  year  nineteen  hundred  and  three, 
the  date  of  the  filing  of  said  final  award,  at 
the  rate  of  six  per  cent  per  annum,  amount- 
ing at  tbe  date  of  the  entry  of  this  decree  to 
the  sum  of  four  thousand  and  four  hundred 
and  ninety-five  dollars  and  eighty-five  cents 
($4,495.85),  together  with  tbe  costs  of  this 
suit  to  be  taxed  herein,  with  Intn«st  upon 
the  whole  sum  thereof  at  the  rate  of  six  per 
cent  per  annum  from  the  date  of  the  entry 
of  this  decree,  as  may  be  unsatisfied  after 
applying  such  part  of  the  estate  of  tbe  said 
deorge  N.  Fletcher,  deceased,  as  may  remain 
undistributed  in  tbe  bands  of  the  said  ad- 
ministrator or  executors  of  his  said  last  will 
and  testament  And  the  court  doth  further 
order,  adjudge,  and  decree  that  the  plaintiff 
In  this  suit  do  recover  all  of  his  costs  In  this 
suit,  to  be  taxed  by  the  clerk  In  accordance 
with  the  rules  and  practice  of  this  court 
And  it  is  further  ordered,  adjudged,  and 
decreed  that  the  bill  of  complaint  In  this 
cause  and  all  proceedings  thereunder  be,  and 
the  same  Is  hereby,  dismissed  as  to  the  de- 
fendants James  Campbell  and  Eliza  Wbit&" 


The  suit  In  which  this  decree  was  made 
was  begun  In  April,  1874.  Process  was  per- 
sonally served  within  the  Jurisdiction  of  the 
court  upon  each  defendant,  and  each  appear- 
ed and  filed  an  answer.  There  was  a  refer- 
ence to  a  master  to  take  testimony  and  report 
the  facts  and  state  accounts.  He  filed  a  re- 
port, in  which  he  set  forth  the  facts  found  by 
him,  but  he  did  not  state  the  account  between 
the  parties.  The  matter  was  again  committed 
to  the  master  to  determine  certain  stated  is- 
sues, and  he  again  made  a  report  It  was 
April  15,  1891,  when  this  point  in  the  pro- 
ceedings was  reached.  In  April,  1892,  the  ex- 
ceptions to  the  report  not  having  been 
brought  on  for  argument,  an  agreement  was 
made  and  was  reduced  to  writing,  which  is 
here  set  out:  "Said  complainant,  Rufoa  H. 
Spalding,  and  said  defoidant,  Oeorge  N. 
Fletcher,  and  Frances  M.  Brown,  who  has 
been  made  a  party  to  said  suit,  agree  to  sub- 
mit to  the  arbitration  of  Hon.  William  G. 
Bndlcott,  of  Salem,  Mass.,  all  the  claims  and 
demands  set  forth  In  said  suit,  and  all  other 
claims  and  donands  which  either  party  may 
have  against  the  other;  and  especially  all 
claims  and  demands  which  said  Spalding 
as  administrator  may  have,  or  which  the  es- 
tate of  his  intestate  may  have,  against  said 
Fletcher,  and  all  claims  which  the  said 
Fletcher  may  have  against  said  Spalding  as 
administrator,  or  against  said  estate,  whether 
represented  by  said  Spalding  or  by  any  snc- 
cessor  in  the  administration  of  said  estate, 
and  all  claims  which  the  said  Frances  M. 
Brown  may  have  against  said  Fletcher,  or 
that  said  Fletcher  may  have  against  said 
Frances  M.  Brown.  And  the  said  Oeorge  N. 
Fletcher  and  the  said  Frances  M.  Brown 
each  respectively  covenant,  promise,  and 
agree  to  and  with  each  other,  for  themselves 
and  their  respective  heirs,  executors,  and  ad- 
ministrators, that  they  will  abide  by  and 
faithfully  perform  and  fulfill  all  tbe  terms 
and  conditions  of  any  award  which  may  l>e 
made  by  said  arbitrator,  or  by  any  substitute 
or  successor  as  hereinafter  provided;  and 
said  Oeorge  N.  Fletcher,  for  himself  and  his 
heirs,  executors,  and  administrators,  and  said 
Rufus  H.  Spalding,  for  himself  and  for  the 
estate  which  he  represents,  covenants,  prom- 
ises, and  agrees,  each  to  and  with  the  other, 
as  follows:  The  said  Fletcher  covenants, 
promises,  and  agrees  that  he  will,  and  his 
heirs,  executors,  and  administrators  shall, 
faithfully  fulfill  and  perform  all  the  terms 
and  conditions  of  any  award  which  may  be 
made  by  said  arbitrator,  or  his  substituts 
or  successor,  as  aforesaid,  for  tbe  doing  of 
any  act  or  the  payment  of  any  siun  of  money 
which  said  arbitrator  may  award  that  he 
shall  do  or  pay  to  said  Spalding,  as  admin- 
istrator of  tbe  estate  of  said  Wtilte,  and  that 
he  will,  and  his  heirs,  executors,  and  admin- 
istrators shall  likewise,  perform  and  pay  any 
such  award  to  any  successor  of  said  Spalding 
In  the  administration  of  said  estate^  and  said 
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Spalding  cOTOnants,  for  himself  and  his  suc- 
cessors, not  personally,  bnt  as  an  obligation 
of  the  estate,  that  said  estate  shall  perform 
and  fulfill  any  award  and  pay  any  snm  which 
■aid  arbitrator  shall  award  to  be  paid  by 
■aid  estate  to  said  Fletcher;  and  said  Fran- 
ces M.  Brown  covenants,  promises,  and  agrees 
to  and  with  said  Fletcher  that  If  said  Spald- 
ing shall  decease  or  be  remoyed  from  the  ad- 
ministration of  said  estate,  his  snccessor  shall 
well  and  truly  abide  by  and  perform  all  the 
terms  and  conditions  of  any  award  made  by 
■aid  arbitrator,  or  his  substitute  or  successor, 
■a  aforesaid,  which  are  to  be  performed  and 
(nlflUed  by  said  estate  or  by  its  administrator 
to  said  Fletcher;  It  being  the  Intention  of 
this  submission  to  forever  settle  all  contro- 
rersles  between  all  said  parties,  and  that  the 
decease  of  any  party  shall  not  revoke  said 
submission,  but  that  said ,  arbitration  shall 
continue,  and  that  the  successors  of  said 
Spalding,  and  the  legal  representatives  of 
•aid  Brown  and  said  Fletcher,  shall  be  bound 
by  the  final  award  therein.  And  It  is  further 
agreed  by  the  said  parties  that,  if  said  arbi- 
trator shall  decease,  or  shall  become  Incapac- 
itated to  act  as  arbitrator,  then  in  that  case 
the  parties  shall  agree  upon  an  arbitrator 
who-  shall  take  his  place,  with  all  the  power 
and  authority  herein  submitted  to  the  arbi- 
trator herein  named,  and  if  the  iwrtles  shall 
fall  to  agree  to  make  such  appointment  with- 
in thirty  days  from  the  decease  or  Incapacity 
«f  said  arbitrator,  either  party  may  apply  to 
any  Judge  of  the  Supreme  Court  to  appoint 
an  arbitrator  in  the  place  of  the  arbitrator 
bereby  appointed,  who  shall  have  all  the 
powers  and  authority  vested  in  the  arbitra- 
tor herein  named.  And  it  Is  further  agreed 
that  all  the  evidence  hereinbefore  taken  in 
■aid  cause,  either  under  the  commissions  ap- 
pointed by  the  court,  or  before  the  master  ap- 
pointed in  said  cause,  and  the  reports  of  said 
master,  shall  be  submitted  to  said  arbitrator, 
but  the  reports  shall  not  have  the  same  force 
and  ^ect  as  the  same  would  have  had  and 
received  in  a  hearing  before  said  court,  but 
they  shall  have  only  such  force  and  effect, 
if  any,  as  the  arbitrator  may  see  fit  to  give 
them;  it  being  agreed  that  a  judgment  of 
the  arbitrator  shall  be  final  upon  all  the  ques- 
tions of  law  and  fact,  except  as  hereinafter 
provided,  and  that  any  of  said  evidence  which 
may  be  regarded  by  said  arbitrator  as  inad- 
missible or  incompetent  may  be  rejected  by 
blm.  And  it  is  agreed  that  in  the  hearing  of 
the  questions  submitted  to  the  arbitrator  be 
■hall  first  pass  upon  the  general  question  of 
liabllUy  or  nonliability,  and  announce  his 
decision  without  taking  any  additional  evi- 
dence; and  in  case  he  shall  decide  that  a 
liability  exists,  the  parties  shall  have  a  rea- 
sonable time  to  produce  evidence,  and  deter- 
mine the  amount  of  said  liability.  And  when 
the  final  award  shall  be  made  by  said  arbi- 
trator, either  party  may  apply  to  said  court 
for  a  decree  to  enforce  the  same,  or  the  same 
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may  be  enforced  by  a  decree  or  Judgment  in 
any  other  court  having  jurisdiction  of  the 
parties.  And  the  prevailing  party  shall  be 
entitled  to  have  a  decree  or  judgment  enter- 
ed in  any  court  having  jurisdiction  over  the 
party  against  whom  such  award  may  be 
made,  in  conformity  with  the  award  so  made, 
as  a  judgment  entered  by  consent,  which  is 
bereby  given.  Upon  the  final  report  of  the 
arbitrator  any  questions  of  law  except  those 
arising  upon  the  admissibility  and  weight  of 
the  evidence  shall  be  reserved  for  the  de- 
cision of  the  court,  upon  the  request  of  either 
party,  and  in  this  connectloa  the  statutes 
and  decisions  of  Michigan  shall  be  admissible 
without  other  proof  thkn  the  recognized 
books  of  statutes  and  reports,  and  any  ques- 
tion arising  thereon  shall  be  treated  as  a 
question  of  law  and  not  of  fact  The  sub- 
mission is  to  be  made  under  a  rule  of  this 
court,  and  not  to  operate  as  a  discontinuance 
of  said  suit  In  witness  whereof  the  parties 
hereto  have  set  their  hands  and  seals  this 
fourth  day  of  April,  1892.  [Signed]  Geo.  N. 
Fletcher.  [Seal.]  Frances  M.  Brown.  [Seal.] 
Rufns  H.  Spalding,  Administrator.  [Seal.]" 
The  Hon.  William  L.  Putnam,  then  and  now 
Judge  of  the  Circuit  Court  of  the  United 
States  for  the  First  Circuit,  was  finally 
selected  by  the  parties  as  arbitrator,  and  was 
by  a  consent  order,  appointed  by  the  court. 
In  April,  1894,  he  filed  a  preliminary  award. 
In  which  he  adjudged  that  defendant,  Fletch- 
er was  liable  as  trustee  to  the  other  par- 
ties to  the  reference,  and  directed  and 
awarded  an  accounting,  as  such  trustee,  by 
Fletcher.  Thereafter  he  proceeded  to  de- 
termine the  amount  due  to  Frances  M.  Brown 
as  administratrix  and  as  heir  of  White.  De- 
fendant, Fletcher,  appeared  before  the  arbi- 
trator personally  and  by  attorney,  but  died 
before  the  accounting  was  completed  and 
the  second  and  final  award  made.  His  death 
was  suggested  of  record,  and  in  accordance 
with  the  laws  of  the  state  of  Massachusetts, 
decedent  having  some  estate  in  that  Jurisdlc- 
dictlon,  the  suit  was  revived  against  Frank 
B.  Cotton,  who  had  been  appointed  by  the 
local  authority,  upon  the  petition  of  com- 
plainant, administrator  with  the  will  annexed 
of  his  (Fletcher's)  Massachusetts  estate. 
The  Michigan  executors  of  the  will  of  Fletch- 
er were  requested  to  come  In  and  defend 
the  suit  Upon  their  refusal  so  to  do,  the 
complainant  filed  a  , petition  in  the  Massa- 
chusetts court  setting  up  the  proceedings 
had  in  that  court,  the  stipulation  or  agree- 
ment for  arbitration,  the  death  of  Fletcher, 
and  tbe  probate  of  his  will  in  Michigan, 
the  names  of  bis  beirs  and  his  executors, 
that  the  estate  In  Massachusetts  was  not 
valued  at  more  than  $1,000,  and  that:  "Your 
petitioner  further  represents  that  the  aald 
executors,  although  requested  so  to  do,  failed 
to  come  into  or  to  be  represented  in  this 
cause,  but  declined  and  refused  to  further 
regard  the  proceedings  therein  as  having  any 
binding  effect  upon  them  or  the  estate  which 
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they  held  as  sncb  executors  In  Michigan  or 
elsewhere  outside  of  this  commonwealth,  and 
your  petitioner  shows  that  the  counsel  who 
appeared  for  and  represented  the  defendant, 
George  N.  Fletcher,  In  his  lifetime  in  this 
suit,  caused  bis  appearance  as  such  counsel 
to  be  withdrawn,  on,  to  wit,  the  Ist  day  of 
May,  1900.  •  •  *  Your  petitioner  Is  ad- 
vised and  therefore  submits  that,  in  order 
that  this  court  may  regularly  make  and 
enter  a  valid  decree  In  this  cause,  which  will 
be  personally  binding  and  conclusive  upon 
the  said  heirs  at  law  of  the  said  defendant, 
George  N.  Fletcher,  it  is  necessary  that  the 
said  Frank  W.  Fletcher,  Allan  M.  Fletcher, 
and  Grace  Fletcher  i>er8onally  be  made  par- 
ties defendant  to  this  suit  •  ♦  •  Your 
petitioner  therefore  prays  that  an  order  or 
decree  of  this  court  may  be  entered  in  said 
cause,  specifying  and  declaring  as  follows: 
First  That  Frank  W.  Fletcher  and  Allan  M. 
Fletcher,  the  executors  of  the  last  will  and 
testament  of  the  deceased,  George  N.  Fletdi- 
er,  as  aforesaid,  and  the  said  Frank  W. 
Fletcher,  Allan  M.  Fletcher,  and  Grace 
Fletcher,  the  children  and  legal  representa- 
tives of  the  said  deceased,  George  N.  Fletch- 
er, may  be  summoned  in  to  defend  this  suit, 
In  order  that  the  cause  may  proceed  to  a 
final  decree  as  contemplated  by  the  covenant 
of  submission  of  the  parties  to  said  cause, 
hereinbefore  referred  to.  Second.  That  all 
necessary  amendments  to  the  pleadings  in 
this  cause  may  be  made  by  either  party, 
pursuant  to  the  stipulation  ot  the  parties 
to  that  effect  already  on  file  in  this  cause. 
Third.  That  the  court  may  make  such  other 
and  further  or  different  orders  and  decrees 
In  the  premises  as  shall  be  agreeable  to 
equity  and  the  rights  of  the  parties,  respec- 
tively." 

Upon  this  petition,  the  court  made  the 
following  ordor:  "On  the  petition  of  Frances 
M.  Brown,  now  plaintiff  in  said  cause,  for 
the  summoning  of  additional  parties  to  de- 
fend this  suit  filed  October  second,  1901:  It 
appearing  to  the  court  that  upon  an  agree- 
ment of  submission  and  reference  between 
the  defendant  George  N.  Fletcher,  during  his 
life  and  the  plaintiff,  dated  April  4,  1892, 
and  by  a  rule  of  this  court  dated  October  18, 
1898,  this  cause  was  referred  to  the  deter- 
mination of  William  L.  Putnam;  and,  it  fur- 
ther appearing  that  during  the  lifetime  of 
the  said  George  N.  Fletcher  a  report  was 
made  by  said  referee  to  this  court  that  the 
plaintiff  was  entitled  to  an  account,  and 
thereupon  hearings  were  had  as  to  the  amount 
due  upon  such  accounting,  and  while  said 
hearings  were  in  process  the  said  defendant 
George  N.  Fletcher,  died,  and  that  said 
George  N.  Fletcher  was  resident  of  Michigan, 
and  left  three  children,  Frank  W.  Fletcher, 
Allan  M.  Fletcher,  and  Grace  Fletcher,  and 
the  last  will  and  testament  in  which  said 
Frank  W.  Fletcher  and  Allan  M.  Fletcher 
were  named  as  executors  has  been  probated 
la  said  Michigan,  said  executors  have  been 


duly  qualified,  and  that  by  said  will  and 
testament  the  said  three  children  are  residu- 
ary legatees  and  devisees  of  the  said  de- 
fendant George  N.  Fletcher;  and,  it  further 
appearing  that  In  the  said  agreement  of  sub- 
mission and  reference  the  said  George  N. 
Fletcher  covenanted  for  his  heirs  and  repre- 
sentatives that  he  would,  and  bis  heirs,  execu- 
tors, and  administrators,  should,  faithfully 
fulfill  and  perform  all  the  terms  and  condi- 
tions of  any  award  which  may  be  made  by 
said  arbitrator  or  his  substitute  or  success- 
ors, and  it  was  covenanted  by  all  the  parties 
to  said  agreement  of  submission  and  refer- 
ence that  said  agreement  of  submission  and 
reference  should  forever  settle  ail  contro- 
versies between  all  of  said  parties,  and  that 
the  decease  of  any  party  should  not  revoke 
said  agreement  of  submission,  but  that  said 
arbitration  should  continue,  and  the  success- 
ors of  said  Spalding  and  the  legal  representa- 
tives of  said  Brown  and  said  Fletcher  should 
be  bound  by  the  final  award  therein;  and, 
it  further  appearing  by  said  agreement  of 
submission  and  reference  that  when  the  final 
award  should  be  made  by  said  arbitrator 
either  party  might  apply  to  the  court  for  a 
decree  to  enforce  the  same,  and  the  same 
might  be  enforced  by  a  decree  or  judgment 
in  any  other  court  having  Jurisdiction  of  the 
parties,  and  that  the  prevailing  party  should 
be  entitled  to  have  a  decree  or  judgment 
entered  In  the  court  having  jurisdiction  over 
tile  parties  against  whom  such  award  might 
be  made.  In  conformity  with  the  award  so 
made  as  a  judgment  entered  by  consent, 
which  was  thereby  given;  and,  it  further  ap- 
pearing that  by  the  terms  of  the  rule  re- 
ferring the  said  cause  to  the  said  William  L. 
Putnam  It  was  provided  that  If  either  party 
neglected  to  appear  on  due  notice,  then  the 
reference  to  proceed  ex  parte;  and.  It  also 
appearing  to  the  court  that  the  counsel  of 
record  who  represented  said  George  N. 
Fletcher  during  his  lifetime  had  withdrawn 
their  appearance,  and  no  appearance  had 
been  since  entered  for  his  children  or  legal 
representatives  except  that  an  administrator 
with  the  will  annexed  had  been  appointed 
in  the  state  of  Massachusetts,  who  has  ap- 
peared, and  who  has  not  objected  to  the 
granting  of  this  petition;  and,  it  further  ap- 
pearing in  order  that  the  hearings  before 
said  arbitrator  may  properly  proceed  and 
final  decree  be  entered  In  this  cause,  as  con- 
templated by  the  said  agrreement  of  sub- 
mission and  reference,  that  the  said  children 
of  the  said  George  N.  Fletcher  and  his  execu- 
tors should  be  summoned  in  to  defend  this 
suit — ^It  is  ordered  that  the  said  Ftank  W. 
Fletcher,  Allan  M.  Fletcher,  and  Grace 
Fletcher,  children  of  the  said  George  N. 
Fletcher  and  the  said  Frank  W.  Fletcher 
and  Allan  M.  Fletcher,  execotors  ot  the  last 
will  and  testament  of  the  said  deceased 
George  N.  Fletcher,  have  until  one  month 
from  the  first  Monday  of  October  current, 
being  the  rule  day  next  succeeding  the  date 
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of  this  order,  to  appear  in  said  cause,  and 
upon  default  of  appearance  by  tbat  date  tbat 
this  cause  proceed  before  the  arbitrator  ex 
parte  as  to  such  parties."  And  copies  were 
duly  served  upon  the  heirs  and  executors  in 
Michigan.  They  did  not  appear,  their  de- 
fault was  entered,  and  the  accounting  pro- 
ceeded. The  arbitrator  filed  his  final  award 
February  5,  1903.  The  estate  of  Mr.  Fletch- 
er In  Massachusetts  was  found  to  be  ex- 
hausted and  wholly  Insolvent,  nothing  being 
realized  therefrom  In  reduction  of  the  amount 
of  the  decree.  The  validity  of  those  provi- 
sions of  the  decree  which  in  terms  affect  the 
heirs  of  the  decedent,  Fletcher,  with  respect 
to  a  possible  deficiency  of  tbe  assets  In  the 
control  of  the  executors,  is  not  asserted. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  BLAIR,  OSTBANDBB,  and 
MOORE,  JJ. 

Joba  Miner  (Oeer,  Williams,  Martin  A  But- 
ler, of  counsel),  for  appellant  Ruasel  ft 
Campbell,  for  appellee. 

OSTRANDER,  J.  (after  making  the  fore- 
going statement  of  the  case).  The  question 
presented  Is  whether  the  records  and  judg- 
ment put  in  evidence  by  the  claimant  estab- 
lish his  demand  upon  the  defendant  estate, 
and  is  answered  by  determining  the  effect 
which  shall  be  given  here  to  tbe  proceedings 
and  the  decree  of  the  Massachusetts  court 
"By  the  Constitution  of  the  United  States 
it  is  declared  that  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts, 
records,  and  Judicial  proceedings  of  every 
other  state.  And  Congress,  In  pursuance  of 
tbe  power  given  them  by  the  Constitution  in 
a  succeeding  clause,  have  declared  that  the 
Judgments  of  state  courts  shall  have  tbe 
same  faith  and  credit  In  other  states  as  they 
have  In  the  state  where  they  are  rendered. 
They  are  therefore  put  upon  tbe  same  footing 
as  domestic  Judgments.  But  this  does  not 
prevent  an  Inquiry  into  tbe  Jurisdiction  of 
tbe  court  In  which  the  original  Judgment  was 
rendered  to  pronounce  the  Judgment  nor  an 
inquiry  Into  tbe  right  of  the  state  to  exercise 
authority  over  the  parties  or  the  subject-mat- 
ter, nor  an  inquiry  whether  the  Judgment  la 
founded  In  and  Impeachable  for  a  manifest 
fraud.  Tbe  Constitution  did  not  mean  to  con- 
fer any  new  power  upon  the  states,  but  sim- 
ply to  regulate  tbe  effect  of  their  acknowl- 
edged Jurisdiction  over  persons  and  things 
within  their  territory.  It  did  not  make  the 
Judgments  of  other  states  domestic  Judg- 
ments to  all  intents  and  purposes,  but  only 
gave  a  general  validity,  faith,  and  credit  to 
them  as  evidence.  No  execution  can  issue 
upon  such  Judgments  without  a  new  suit  In 
tbe  tribunals  of  other  states.  And  they  en- 
Joy,  not  tbe  right  of  priority  or  privilege,  or 
lien  which  they  have  In  the  state  where  they 
are  pronounced,  but  that  only  which  the  lex 
fori  gives  to  them  by  its  own  laws  In  their 


character   of  .foreign   Judgments.'*      Story, 
Conflict  of  Laws,  {  609. 

Counsel  for  appellant,  as  we  understand 
tbe  briefs,  make  certain  concessions  with  re- 
spect to  propositions  advanced  and  discussed 
at  length  in  the  briefs  for  the  appellees,  the 
effect  of  which  concessions  is  to  relieve  this 
court  from  discussion  and  application  of 
those  propositions.  It  Is  to  be  added  that 
whether  Intended  as  concessions  or  as  state- 
ments arguendo  of  concessions  which  might 
be  safely  made,  an  examination  of  them  and 
of  tbe  authorities  discloses  no  reason  for  dis- 
agreeing with  any  of  them.  Thus,  for  the 
purposes  of  this  opinion.  It  is  assumed:  (1) 
That  the  powers  of  an  executor  or  adminis- 
trator do  not  extend  Iseyond  -the  territorial 
Jurisdiction  in  which  he  may  have  qualified. 
(2)  Tbat  such  executor  or  administrator  can- 
not sue  or  be  sued  in  bis  representative  ca- 
pacity in  any  other  state  than  that  In  which 
be  may  qualify.  (3)  That  a  pending  suit 
may  not  be  revived  against  a  foreign  execu- 
tor who  has  failed  to  qualify  In  the  Jurisdic- 
tion In  which  the  suit  is  pending.  (4)  Tbat 
as  between  representatives  of  a  decedent's  es- 
tate appointed  in  different  states,  no  privity 
Is,  In  general,  recognized  In  law  as  existing. 
(6)  That  no  state  has  authority  to  Invade 
the  Jurisdiction  of  another,  and,  by  service 
of  Its  process,  compel  parties  resident  there 
to  submit  their  controversies  to  the  determin- 
ation of  Its  courts.  (6)  That  parties  cannot 
confer  jurisdiction  over  a  subject-matter  by 
their  consent  upon  courts  from  which  the 
law  has  withheld  it  Counsel  for  both  par^ 
ties  are  agreed  that  the  Massachusetts  court 
acquired  Jurisdiction  of  the  subject-matter 
and  of  the  original  parties  to  the  suit;  tbat 
after  the  death  of  Mr.  Fletcher  the  suit  was 
properly  revived  and  properly  proceeded  to 
a  final  decree  which  had  some  force  and 
effect.  It  Is  also  agreed  that  the  submission 
of  issues  to  arbitration  was  a  step  merely  In 
the  proceedings  depending  in  court;  that  the 
decree,  and  not  the  award,  constituted  the 
final  adjudication.  This  is  in  accord  with 
the  settled  law  of  the  state  of  Massachusetts. 
Woodbury  v.  Proctor,  9  Gray  (Mass.)  19; 
Seavey  v.  Beckler,  132  Mass.  208;  Haskell 
V.  Whitney,  12  Mass.  49;  Wllley  v.  Dorgin, 
118  Mass.  64. 

In  behalf  of  appellant  the  grounds  relied 
upon  are  somewhat  broadly  stated  in  the 
briefs  In  the  following  words:  "The  appel- 
lant rests  his  contention  In  support  of  tbe 
decree  in  this  ease  upon  the  plenary  Jurisdic- 
tion possessed  by  the  Supreme  Judicial  Court 
In  equity  over  both  the  subject-matter  of  the 
suit  and  the  person  of  the  defendant,  George 
N.  Fletcher,  prior  to  the  death  of  said  Fletch- 
er, and  which  Jurisdiction  was  not  lost  by 
reason  of  Cls  death,  but  remained  fully  vest- 
ed in  that  court  for  the  purposes  of  entering 
the  final  decree  In  the  cause,  notwithstanding 
the  death  of  said  Fletcher.  That  the  Juris- 
diction over  the  cause  and  the  parties  nt- 
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malned  in  Ibe  Ifanachnsetts  court  notwtth- 
■tandlng  the  death  of  the  defendant,  George 
N.  Fletcher,  because  of  the  stipulation  of  the 
parties  entered  in  the  cause,  and  the  inherent 
power  of  the  court.  That  the  Jurisdiction 
attached  to  the  executors  of  the  deceased, 
Fletcher,  as  his  personal  representatives, 
and  that  the  service  upon  them  at  any  place 
either  within  or  without  the  territorial  Juris- 
diction of  the  Massachusetts  court  of  notice 
of  a  step  in  the  proceedings  in  the  cause  was 
witliln  the  lawful  power  of  tliat  conrt  to  <x- 
der  for  the  purpose  of  making  its  Jurisdic- 
tion effectlTe  and  final.  It  is  our  contention 
that,  even  if  counsel  for  tiie  defendant  estate 
are  right  In  their  claim  that  the  court  had 
no  power  to, revive  the  suit  against  the  ex- 
ecutors in  Michigan,  and  that  the  service  of 
the  notice  upon  them  In  Michigan  did  not 
give  the  court  Jurisdiction  to  make  a  valid 
decree  against  them,  still,  the  suit  having 
been  commenced  in  the  lifetime  of  Fletcher, 
and  process  liavlng  been  served  upon  him 
within  the  Jurisdiction  of  the  court,  and  he 
having  appeared  in  the  cause  and  litigated 
the  matters  involved  as  above  set  forth;  in 
other  words,  that  the  court  having  acquired 
Jurisdiction  of  the  subject-matter  and  of  the 
parties  In  the  lifetime  of  Fletcher,  It  had 
the  power  to  revive  the  suit  against  the  ad- 
ministrator with  the  will  annexed,  and  make 
a  decree  that  would  be  valid  as  a  claim 
against  bis  estate  In  Michigan.  *  *  *  If 
the  decree  Is  valid  against  the  estate  In  Mas- 
sachusetts— and  we  shall  show  that  it  Is — 
then  it  is  our  contention  that  under  article  4, 
section  1,  of  the  Constitution  of  the  United 
States,  and  section  905  of  the  Revised  Stat- 
utes of  the  United  States,  the  decree  is  valid 
as  a  claim  against  the  estate  of  Fletcher  In 
Michigan." 

Two  principal  propositions  are  asserted: 
One,  that  the  lawful  course  and  practice  of 
the  Massachusetts  court  and  the  relation  of 
the  administrator  with  the  will  annexed  to 
the  court  (as  a  party  to  the  suit  properly 
brought  on  the  record),  and  to  the  estate  of 
the  decedent  (by  reason  of  his  privity  with 
the  domiciliary  executors  and  the  estate), 
have  the  effect  to  make  the  judgment  pro- 
nounced by  that  court  conclusive  and  binding 
upon  the  estate  of  Mr.  Fletchw  wherever 
found  and  upon  the  domiciliary  r^resenta- 
tives.  The  other  position  is  that  the  Massa- 
chusetts tribunal  acquired,  by  virtue  of  the 
stipulation  of  the  parties,  Jurisdiction  to  pro- 
nounce, after  the  death  of  Mr.  Fletcher,  a 
Judgment  giving  effect  to  the  provisions  of 
the  stipulation;  at  least,  the  court  bad  Juris- 
diction to  declare  what  the  force  and  effect 
of  the  stipulation  should  be,  and,  having  giv- 
en its  Judgment  accordingly,  vis.,  to  the  ef- 
fect that  the  estate  and  the  local  and  domi- 
ciliary representatives  were  alike  bound, 
such  Judgment,  given  full  faith  and  credit, 
must  be  received  here  as  conclusive  upon 
the  estate  and  Its  representatives. 


1.  At  the  common  law.  the  death  o£  a 
party  to  a  suit  terminated  the  salt  A  differ- 
ent rule  was  adopted  by  courts  of  equity. 
"An  abatement,  in  the  sense  of  the  common 
law.  Is  an  entire  overthrow  or  destruction 
of  tiie  suit,  so  that  it  Is  quashed  and  ended. 
But  In  the  sense  of  courts  of  equity,  an  abate- 
ment signifies  only  a  present  suspension  of 
all  proceedings  in  the  suit,  from  the  want  of 
proper  parties  capable  of  proceedins  therein. 
At  the  common  law,  a  suit,  when  abated,  is 
absolutely  dead.  But  In  equity  a  suit  when 
abated  is  (If  such  an  expression  be  allowable) 
merely  In  a  state  of  suspended  animation, 
and  It  may  be  revived."  Story,  Bq.  PI.  & 
Pr.  I  864.  See,  also,  Clarke  v.  Mathewaon, 
12  Pet  CU.  S.)  164.  9  L.  Ed.  1041;  Melius  t. 
Thompson,  1  Cliff.  129,  Fed.  Cas.  No.  9,405; 
Hoxle  V.  Carr,  1  Sunm.  178,  Fed.  Cas.  No. 
6,802;  Sanford  v.  Sanford,  28  Conn.  6.  This 
rule  of  the  equity  courts  has  been  made.  In 
most  of  the  states,  the  rule  of  the  law  courts, 
by-  the  adoption  of  statutes  which  pre- 
scribe the  practice  which  shall  be  followed, 
in  the  evmt  of  the  death  of  a  party  to  the 
suit  for  the  purpose  of  continulns  the  suit 
Commonly,  these  statutes  apply  alike  to  pro- 
ceedings at  law  and  in  equity.  By  section 
17,  chapter  171,  p.  1647,  Mass.  Bev.  Laws 
1002,  it  is  provided:  "If  a  party  to  a  suit 
in  equity  dies  and  the  cause  by  the  rules  of 
equity  may  be  revived  against  or  In  favor  of 
an  executor,  administrator,  heir  or  devisee, 
or  otba  person,  such  represmtatlve  may,  in 
Hen  of  proceedings  to  revive  the  same,  ai>- 
pear  or  be  summoned  to.  prosecute  or  defend 
In  like  manner  as  in  an  action  at  law."  OUi- 
er  relevant  sections  of  the  statute  are  sec- 
tions 5,  6,  and  7: 

"If  the  sole  plaintiff  or  defendant  in  a  per- 
sonal action,  the  cause  of  which  survives, 
dies  before  the  entry  thereof  or  of  an  appeal 
from  a  Judgment  rendered  therein,  the  action 
or  appeal  may  be  entered  and  his  death  sug- 
gested upon  the  record.  After  the  entry  of 
such  action  or  appeal  and  of  the  suggestion 
of  his  death  as  aforesaid,  his  executor  or 
administrator  may,  within  such  time  as  the 
court  or  trial  Justice  allows,  appear  and  pros- 
ecute or  defend  in  the  same  manner  as  if  the 
action  bad  been  commenced  by  or  against 
him.  If  he  does  not  voluntarily  appear  the 
court  or  trial  Justice  before  whom  the  action 
Is  pending  shall,  upon  motion  of  the  surviv- 
ing party,  cite  him  to  appear  and  prosecute 
or  defend  it" 

"Such  citation  shall  be  returnable  at  such 
time  as  the  court  or  trial  Justice  may  order 
and  shall  be  served  fourteen  days  at  least 
before  the  return  day;  but  It  shall  not  issue 
titter  the  expiration  of  two  years  from  the 
time  such  executor  or  administrator  has 
given  bond,  if  he  has  given  the  notice  of  bis 
appointment  as  required  by  law." 

"If  the  executor  or  administrator  does  not 
appear  on  the  return  of  the  citation  or  with- 
in such  further  time  as  the  court  or  trial  Ju«- 
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tlce  allows,  he  shall  be  nonsuited  or  default- 
ed and  judgment  rendered  against  him  In 
like  manner  as  If  the  action  had  been  com- 
menced by  or  against  him  In  his  said  capac- 
ity, except  that  he  shall  not  be  personally 
liable  for  costs;  but  the  estate  of  the  deceas- 
ed In  his  hands  shall  be  liable  for  the  costs, 
as  well  as  for  the  debt  or  damages  recov- 
ered." 

The  statute  procedure  which  resulted  In  the 
allowance  of  the  will  in  Massachusetts  and  In 
the  appointment  there  of  an  administrator 
was  essentially  a  proceeding  in  rem.  It  was 
the  exercise  of  the  sovereign  authority  of  the 
state  over  things  within  the  state.  The  per- 
son appointed  administrator  was  brought  tip- 
on  the  record  of  the  eqnlty  court  as  a  party 
to  the  proceeding  there  depending,  and  was 
personally  before  the  court  This  in  no  way 
enlarged  his  powers  or  the  duties  of  his  of- 
fice, "^ey  were  defined  and  limited  by  the 
law  of  nie  forum  of  his  appointment,  and  by 
the  estate  of  the  decedent  coming  to  his  -pos- 
session or  under  his  control.  The  ancillary 
character  of  his  administration  was  disclosed 
by  the  record.  The  equity  court  did  not,  and 
did  not  assume  to,  act  upon  the  estate,  but 
upon  the  administrator.  As  to  him,  its  de- 
cree was  satisfied  when,  giving  it  due  credit 
and  effect,  he  had  distributed  the  estate  ac- 
cording to  the  law  of  the  fomm.  That  es- 
tate has  been  administered  and  the  decree 
of  the  equity  court  satisfied,  so  far  as  it  is 
possible  to  satisfy  it  by  any  person  upon 
whom,  personally,  the  court  had.  In  conform- 
ity with  Jurisdiction  acquired  through  its 
process  or  by  volnntary  appearance,  author- 
ity to  Impose  its  judgment.  It  is  said  that: 
"While  a  court  ought  to  cease  the  exercise 
of  its  jurisdiction  over  a  party  on  his  death, 
Its  failure  to  do  so  can  only  be  corrected  In 
a  direct  proceeding.  The  court  having  pos- 
sessed jurisdiction  in  the  lifetime  of  the 
party,  and  having  retained  such  jurisdiction 
nntU  the  final  determination  of  the  suit,  Its 
exorcise  of  that  jurisdiction,  even  after  the 
death  of  a  party,  is  not  subject  to  collateral 
attack." 

The  record  answers  the  argument.  The 
suit  abated,  was  revived,  and  proceeded 
thereafter  against  the  legal  representative 
of  the  deceased.  The  decree  Is  not  in  form 
against  the  deceased;  it  Is  in  form  against 
his  representatives.  So,  too,  the  argument 
that  the  final  decree  might  have  been  entered 
none  pro  tunc  a  day  prior  to  the  death  of 
Mr.  Fletcher,  and  being  so  entered  could  not 
be  collaterally  attacked.  Is  in  the  same  way 
answered.  It  is  not  intended,  however,  to 
admit  that  in  the  case  supposed  the  question 
mooted  could  not  be  raised  and  determined. 
Bat  It  Is  said  the  executors  In  Michigan  and 
the  administrator  In  Massachusetts  are  In 
privity,  and,  therefore^  the  decree  established 
a  valid  claim  enforceable  In  this  jurisdiction. 
"It  is  our  contention,"  counsel  say,  "that  the 
administrator  with  the  will  annexed  had  the 
same  powers  and  duties  regarding  the  ad- 


ministration of  Fletcher's  estate  In  Massa- 
chusetts as  the  executors  would  have  had  if 
they  had  qualified  as  such  in  that  state ;  that 
If  a  decree  could  have  been  made  against 
them,  if  they  had  qualified  In  that  state, 
which  would  have  been  valid  as  a  claim 
against  Fletcher's  estate  in  Michigan,  then 
that  the  decree  against  the  administrator 
with  the  will  annexed  is  valid  aa  a  claim 
against  that  estate  in  Michigan."  This  rests 
upon  the  idea  that  the  judgment  pronounced, 
the  administrator  being  properly  in  court,  is 
a  judgment  In  effect  against  the  estate  wher- 
ever it  may  be  situated.  It  rests,  also,  fur- 
ther, upon  the  fact  that  the  court  had  ac- 
quired jnrlsdlctlcm  to  render  a  personal  judg- 
ment against  Mr.  Fletcher  had  he  survived 
the  litigation;  that  the  suit  in  which  the 
judgment  was  pronounced  was  pending  when 
Mr.  Fletcher  died.  If  Mr.  Fletcher  had  had 
no  estate  in  Massachusetts,  no  judgment 
could  have  been  pronounced  there  which 
would  bind  the  executors  or  the  estate,  un- 
less the  executors  had  applied  and  had  been 
admitted  to  conduct  the  case.  Because, 
whatever  the  rule  as  to  survival  of  equity 
causes,  such  causes  cannot  in  fact  survive 
the  death  of  a  party  so  far  as  the  rights  of 
that  party  are  concerned,  except  by  the  ac- 
tion of  some  one  with  the  legal  authority  to 
represent  him.  If  Mr.  Fletcher  had  left  no 
estate  in  Massachusetts,  there  would  have 
been  no  person  and  no  thing  connected  with 
his  estate  within  the  jurisdiction  of  the  court. 
And,  as  it  was,  the  Massachusetts  adminis- 
trator derived  none  of  his  interest  or  pow- 
ers from  Mr.  Fletcher.  To  Mr.  Fletcher  and 
his  testamentary  disposition  of  {Property  he 
was  a  stranger.  The  notion  of  the  unity  or 
identity  of  the  res  and  the  one  of  the  privity 
of  the  r^resentatlves  of  the  estate,  which 
are  essential  to  the  theory  of  claimant,  are 
not  available  here.  The  fact  that  the  ad- 
ministrator in  Massachusetts  took  the  title  of 
administrator  with  the  will  annexed  did  not 
have  the  effect  to  create  privity  with  the 
domiciliary  executors.  It  was  the  act  of  a 
person  with  Interests  adverse  to  those  of  the 
estate,  permitted  by  the  law  of  the  forum  in 
the  interest  of  creditors  of  the  decedent  In 
this  view,  Latine  v.  Clements,  3  Ga.  428,  Oar- 
land  V.  Garland,  84  Va.  181,  4  8.  B.  3S4,  and 
other  cases  in  accord  with  these  are  not  au- 
thority here.  Whatever  may  be  the  relations 
of  two  or  more  coexecutors,  residing  in  differ- 
ent states,  in  each  of  which  states  the  testa- 
tor left  property,  and  whatever  the  liability 
of  a  sole  executor,  who,  for  the  purpose  of  ad- 
ministering the  estate,  secures  his  own  ap- 
pointment in  a  state  other  than  that  having 
primary  probate  jurisdiction,  to  admit  in 
every  jurisdiction  the  force  and  validity  of 
a  judgment  properly  pronounced  against  him 
in  any  jurisdiction,  it  is  clear  that  the  domi- 
ciliary executor  and  the  estate  in  the  state 
of  decedent's  domicile  cannot  be  affected  by 
the  acts  of  a  foreign  administrator,  or  by 
any  Judgment  or  decree  rendered   against 
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mch  foreign  administrator  In  the  state  of 
bis  appointment  And  the  case  is  not  clian- 
ged  because  the  suit  In  which  the  Jud$rment 
is  rendered  against  the  foreign  administrator 
was  pending  in  the  foreign  Jurisdiction  at 
the  time  of  the  death  of  the  testator. 

In  Creighton  v.  Mnrphy,  8  Neb.  349,  1  N. 
W.  138,  it  appeared  that  in  an  action  begun 
against  Creighton,  in  Iowa,  he  appeared  and 
filed  an  answer  to  the  petition.  He  was  a 
resident  of  Nebraska,  and  before  trial  died 
In  that  state.  The  administrator  of  his  es- 
tate, appointed  in  Nebraska,  applied  to  be 
and  was  appointed  administrator  in  Iowa  up- 
on his  petition,  which  alleged  as  ground  for 
such  appointment  the  pendency  of  said  ac- 
tion. He  filed  an  answer,  denying  the  facts 
set  out  in  the  petition  and  the  Jurisdiction 
of  the  court.  Judgment  went  against  him, 
and  he  was  directed  to  pay  It  out  of  assets 
of  the  estate.  A  transcript  of  the  Judgment 
having  been  brought  into  Nebraska,  it  was 
there  allowed  as  a  claim  against  the  estate  in 
Nebraska.  It  does  not  seem  to  have  been 
dolmed  by  the  answer  filed  in  Nebraska  that 
the  allowance  of  the  claim  in  Iowa  was  not 
binding  upon  the  Nebraska  estate,  and  the 
case  was  heard  on  demurrer  to  the  answer. 
In  the  Supreme  Court,  the  question  Is,  how- 
ever, considered,  and  the  opinion,  recognizing 
the  rule  that  where  administration  is  granted 
to  different  persons  in  different  states  they 
are  so  far  independent  of  each  other  that  a 
Judgement  against  one  will  furnish  no  right 
of  action  against  the  other,  says  that  as  to 
coexecutors  the  rule  Is  different  because  they 
derive  the  same  privities  from  the  same  es- 
tate from  the  same  will— citing  Goodall  v. 
Tucker,  IS  How.  460,  14  L.  Ed.  227.  It  is 
said:  "Whatever  the  rule  may  be  as  to 
Judgments  recovered  against  ancillary  ad- 
ministrators upon  claims  filed  after  the  death 
of  the  intestate,  it  cannot  affect  this  case. 
•  •  "  •  The  court  had  acquired  Jurisdiction, 
and  the  death  of  the  defendant  did  not  oust 
it  of  that  Jurisdiction.  The  court  therefore 
had  authority  to  revive  the  action  against  the 
administrator,  and  to  bear  and  determine  the 
rights  of  the  parties,  and  such  Judgment  is 
conclusive  as  to  the  matters  in  issue."  See, 
also.  Melius  v.  Thompson.  1  Cliff.  126,  Fed. 
Oas.  No.  9,405 ;  Judy  et  al.,  Adm'r,  v.  Kelley, 
11  III.  211,  50  Am.  Dec.  456;  Greer  v.  Fer- 
guson, 66  Ark.  324,  19  S.  W.  966.  As  to 
claims  presented  after  death  of  the  testator 
in  different  Jurisdictions,  the  rule  of  the  fed- 
eral courts  is:  "That  as  the  interest  of  an 
executor  in  the  testator's  estate  is  what  the 
testator  gives  him,  while  that  of  an  adminis- 
trator is  only  that  which  the  law  of  his  ap- 
pointment enjoins,  executors  In  different 
states  are,  as  regards  the  creditors  of  the 
testator,  executors  in  privity,  bearing  to  the 
creditors  the  same  responsibility  as  If  there 
was  only  one  executor.  And  that  although 
a  Judgment  obtained  against  one  executor  in 
one  state  is  not  conclusive  upon  an  executor 
in  another,  yet  it  is  admissible  in  evidence 


to  show  that  a  demand  has  been  carried  int« 
Judgment,  and  the  other  executors  are  pre- 
cluded by  It  from  pleading  prescription  or 
the  statute  of  limitations  upon  the  original 
cause  of  action."  Hill  v.  Tucker,  13  How. 
(U.  S.)  458,  14  L.  Ed.  223.  Vide  opinion  of 
Fuller,  C.  J.,  in  Carpenter  v.  Strange.  141 
U.  S.  87,  104,  11  Sup.  Ct  960,  85  li.  Ed.  640. 
In  Johnson  v.  Powers,  139  U.  S.  136,  11  Sup. 
Ct  525,  35  li.  Ed.  112,  the  following  language 
from  the  opinion  In  Stacy  v.  Thrasher,  6 
How.  58.  12  L.  Ed.  337,  is  cited  with  ap- 
proval: "In  answering  the  objection  that 
to  apply  these  principles  to  a  Judgment  ob- 
tained in  another  state  of  the  Union  would 
be  to  deny  it  the  faith  and  credit  and  the 
effect,  to  which  It  was  entitled  by  the  Oon- 
sltution  and  laws  of  the  United  States,  he  ob- 
served that  It  was  evidence,  and  conclusive  by 
way  of  estoppel,  only  between  the  same  parties 
or  their  privies,  or  on  the  same  subject^atter 
when  the  proceeding  was  In  rem;  aft  that 
the  parties  to  the  Judgments  in  question  were 
not  the  same;  neither  were  they  privies  in 
blood,  in  law,  or  by  estate,  and  proceeded  as 
follows:  'An  administrator  under  grant  of 
administration  in  one  state  stands  in  none  of 
these  relations  to  an  administrator  in  an- 
other. Each  is  privy  to  the  testator,  and 
would  be  estopped  by  a  Judgment  against 
him;  but  they  have  no  privity  with  each 
other,  In  law  or  In  estate.  They  receive  their 
authority  from  different  sovereignties,  and 
over  different  property.  The  authority  of 
each  Is  paramount  to  the  other.  Each  is 
accountable  to  the  ordinary  from  whom  he 
receives  his  authority.  Nor  does  the  one 
come  by  succession  to  the  other  Into  the 
trust  of  the  same  property,  incumbered  by 
the  same  debts.  It  is  for  those  who  assert 
this  privity  to  show  wherein  it  lies,  and 
the  argument  for  it  seems  to  be  this :  That 
the  Jndgmoit  against  the  administrator  is 
against  the  estate  of  the  intestate,  and  that 
bis  estate,  wheresoever  situate,  in  liable  to 
pay  his  debts ;  therefore  the  plaintiff  having 
once  established  his  claim  against  the  estate 
by  the  Judgment  of  a  court,  should  not  be 
called  on  to  make  proof  of  It  again.  This 
argument  assumes  that  the  Judgment  is  in 
rem,  and  not  in  personam,  or  that  the  estate 
has  a  sort  of  corporate  entity  and  unity.  But 
this  is  not  true,  either  in  fact  or  in  legal 
construction.  The  Judgment  is  against  the 
person  of  the  administrator,  that  he  shall 
pay  the  debt  of  the  intestate  out  of  the  funds 
committed  to  his  care.  If  there  be  another 
administrator  In  another  state,  liable  to  pay 
the  same  debt,  he  may  be  subjected  to  a  like 
Judgment  upon  the  same  demand,  but  the 
assets  in  his  hands  cannot  be  affected  by  a 
Judgment  to  which  he  is  personally  a  stran- 
ger. The  laws  and  courts  of  a  state  can  only 
affect  persons  and  things  within  their  Juris- 
diction. Consequently,  both  as  to  the  admin- 
istrator and  the  property  confided  to  him,  a 
Judgment  in  another  state  is  res  Inter  alios 
acta.    It  caimot  be  even  prima  facie  evidence 
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of  a  debt ;  for  If  It  have  any  effect  at  all,  it 
must  be  as  a  Judgineut,  and  operate  by  way 
of  estoppeL' "  To  the  same  effect  are  Low 
y.  Bartlett,  90  Mass.  259 ;  Ela  t.  Edwards,  95 
Mass.  49,  90  Am.  Dec.  174;  Clark  v.  Blacking- 
ton,  110  Mass.  3C9.  In  that  state,  too,  It  Is 
held  that  there  is  no  privity  between  the  ex- 
ecutor and  an  administrator  de  bonis  non 
com  testamento  annezo.  Grout,  Adm'r,  v. 
Chamberlin,  4  Mass.  611.  In  that  case  the 
executor,  after  Judgment  bad  been  rendered 
against  him,  died.  The  administrator  sued 
out  a  writ  of  error  to  reverse  the  Judgment 
The  writ  was  quashed  for  the  reason  stated. 
Later,  a  statute  was  passed  to  cover  the  sub- 
ject The  Massachusetts  administrator  and 
the  Michigan  executors  are  not  In  privity, 
and,  considered  apart  from  the  effect  to  be 
given  to  the  stipulation  of  the  parties,  tbe 
decree  of  the  Massachusetts  court  bad  no 
force  or  effect  to  bind  any  one  except  the 
administrator  appointed  in  that  Jurisdiction. 
2.  As  to  the  force  and  effect  to  be  given  to 
the  stipulation  signed  by  Mr.  Fletcher.  Cer- 
tain of  the  coimsel  for  appellant  assert  that 
the  instrument  is  a  contract  and  that,  the 
awards  having  berai  made  by  the  arbitrator 
and  confirmed  by  tbe  decree  of  tbe  court,  in 
strict  compliance  with  tbe  contract,  the  de- 
cree is  a  valid  claim  against  the  estate  in 
Hlcblgan  by  virtue  of  tbe  provisions  of  the 
contract  Of  sabmission  to  arbitration,  gen- 
erally, it  has  been  said:  "A  submission  is  a 
contract;  consequently,  the  parties  must  have 
a  general  legal  capacity  to  contract"  Morse 
on  Arbitration  and  Award,  1.  "Submission 
is  the  technical  designation  of  that  contract 
by  which  parties  agree  to  refer  matters  which 
are  in  dispute,  difference,  or  doubt  between 
them,  to  be  finally  decided  by  the  award  of 
Judges  named  by  the  parties,  and  called 
•arbitrators.'"  Id.  36.  Other  counsel  for 
appellant  assert  that  the  stlpuiatiou  of  the 
parties  ladced  the  essential  elements  of  a 
contract;  that  "the  stipulation  had  no  force 
or  efficacy  whatever  from  tbe  mere  will  and 
consent  of  tbe  parties.  It  bad  no  vitality  or 
legal  ^ectlveness  until  it  was  accepted  and 
approved  by  the  court  The  mere  consent  of 
the  parties  might  discontinue  the  cause,  and 
withdraw  the  Issues  from  the  court  but  with- 
out the  rule  of  the  court  which  was  a  Judi- 
cial act,  tbe  case  could  not  be  referred. 
The  stipulation,  indeed,  evidenced  tbe  terms 
upon  wtalcta  the  parties  had  agreed  to  make 
the  referoice,  but  no  efficacy  attached  to  that 
agreement  until  after  tbe  court  had  approv- 
ed it  by  tbe  entry  of  its  rule  of  reference. 
After  the  court  bad  entered  its  rule  refer- 
ring the  case,  it  was  beyond  tbe  power  of  tbe 
parties  to  modify  or  revoke.  The  rule  was 
tbe  act  of  tbe  court  and  it  belonged  exclu- 
sively to  the  power  of  the  court  to  modify 
or  set  aside  its  own  rule."  Haskell  v.  Whit- 
ney, 12  Mass.  49;  Wllley  v.  Durgin,  118  Mass. 
70.  "Tbe  proceedings  in  the  suit  belonged 
to  the  exclusive  power  of  the  court  In  which 
the  suit  was  peuding  to  control    Hence,  no 


right  of  action  could  arise  out  of  the  stipu- 
lation except  as  the  court,  from  its  own 
view  of  tbe  justice  of  the  case,  might  allow." 
Dlst  of  Columbia  v.  Bailey,  171  U.  S.  161, 
18  Sup.  Ct  868,  43  L.  Ed.  11&  Tbe  same 
counsel  contends  that  the  court  had  exclu- 
sive control  for  tbe  purpose  of  construing 
and  determining  tbe  meaning  of  the  stipula- 
tion, and  giving  to  it  the  effect  contemplated 
by  tbe  parties,  such  Jurisdiction  necessarily 
appertaining  to  Its  Jurisdiction  over  tbe  pend- 
ing suit;  that  the  Massachusetts  court  has 
construed  the  stipulation,  has  found  it  to  be 
proper  if  not  necessary  (the  death  of  Fletch- 
er having  occurred)  to  give  notice  to  tue  per- 
sons upon  whom  as  a  class  tbe  stipulation 
was  made  binding,  vix.,  tbe  legal  representa- 
tives of  Fletcher,  of  its  construction  of  the 
stipulation,  summoning,  and  inviting  tbem  to 
come  into  court  and  take  part  in  such  pro- 
ceedings as  succeeded  the  death  of  Fletcher, 
and  that  the  stipulation  by  its  terms,  as  con- 
strued by  that  court  warranted  tbe  entry  un- 
der the  circumstances  of  a  Judgment  against 
all  of  the  legal  representatives  of  Fletcher, 
which  Judgment  and  decree  is,  for  tbe  same 
reasons,  binding  upon  tbe  estate  of  Fletcher 
wherever  situated.  The  forum  of  the  arbi- 
tration was  not  one  chosen  by  tbe  parties  to 
the  stipulation,  and  what  is  asserted  here  is 
not  the  award,  but  is  tbe  Judgment  of  a  court 
which  had  Jurisdiction,  with  or  without  tbe 
stipulation,  to  determine  tbe  Issues.  This 
is  not  an  action  to  enforce,  or  a  suit  for 
damages  occasioned  by  a  breach  of,  tbe  stipu- 
lation. 

It  was  a  not  uncommon  practice,  at  a  time 
when  actions  at  law,  and  especially  actions  ex 
delicto,  were  wholly  abated  by  the  death  of  one 
of  tbe  parties,  for  orders  to  be  entered  by  the 
court,  either  upon'  the  stipulation  of  the  par- 
ties or  as  a  condition  precedent  to  tbe  grant- 
ing of  some  favor  by  the  court  to  one  or  other 
of  the  parties,  that  the  death  of  neither  party 
should  abate  tbe  action,  and  tbat  it  should 
proceed  after  such  death,  if  it  occurred,  pre- 
cisely as  though  all  parties  to  the  suit  bad 
survived  tbe  entry  of  final  Judgment  In 
Ames  V.  Webber,  10  Wend.  (N.  T.)  576,  an 
action  for  a  tort,  defendant  asked  to  put  off 
tbe  trial  of  a  cause  for  tbe  want  of  a  wit- 
ness. It  being  made  to  appear  to  tbe  satis- 
faction of  tbe  court  that  there  was  reason  to 
apprehend  that  the  defendant  might  die  previ- 
ous to  tbe  next  term  of  court  it  was  imposed 
as  a  condition  for  putting  off  tbe  trial  that 
the  defendant  stipulate  that  his  death  should 
not  abate  tbe  suit  Tiie  defendant  after- 
wards died.  A  motion  was  made  to  be  re- 
lieved from  tbe  stipulation  entered  Into  in 
compliance  with  tbe  condition  imposed  by 
the  Judge.  It  was  held  that  tbe  stipulation 
was  correctly  Imposed,  and  tbe  motion  was 
denied.  See,  also.  Cox  v.  N.  I.  C,  etc.,  R.  Co., 
63  N.  Y.  414.  In  Tyler  v.  Jones,  3  B.  &  C. 
144,  it  appeared  that  by  an  order  of  refer- 
ence tbe  award  was  to  be  delivered  to  tbe 
parties,  or,  if  tbey  or  either  of  tbem  were 
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dead  before  the  making  of  the  award,  to 
their  respectlTe  personal  representatlTea  on 
or  before  a  given  day,  with  liberty  to  the 
arbitrator  to  enlarge  the  time  for  malclng  his 
award.  The  plaintiff  died  before  the  award 
was  made,  and  after  hla  death  the  arbitrator 
enlarged  the  time  for  making  the  award.  It 
was  held  that  the  award  made  within  the 
enlarged  time  was  good.  The  nile  of  the 
English  conrts  seems  to  have  been  that,  while 
the  death  of  a  party,  generally  speaking, 
operated  aa  a  revocation  of  an  arbitrator's 
authority,  If  the  role  provided  In  express 
terms  for  such  an  event,  and  an  award  was 
made  under  such  a  rule  after  the  death  of  a 
party.  It  would  be  valid.  To  the  argument 
made  In  the  case  last  cited,  that  the  award 
could  not  be  enforced  against  the  executors 
of  the  plaintiff,  and  consequently  It  ought 
not.  to  be  enforced  against  the  defendant,  it 
was  said  that  it  was  true  that  It  could  not 
be  enforced  against  the  executors  by  attach- 
ment, but  that  an  action  would  lie  against 
the  executors  upon  the  undertaking  of  their 
testator  to  perform  the  award.  In  Clarke  v. 
Crofta,  4  Ring.  143,  Dowse  v.  Coxe,  3  Ring. 
20,  and  Lewin  v.  Holbrook,  11  M.  &  W.  110, 
the  same  rule  was  recognized  and  enforced. 
It  was  said  In  Dowse  v.  Coxe,  supra,  by  Best, 
C.  J.:  "The  engagement  Is,  not  that  the  party 
will  not  revoke,  but  that  death  shall  not  abate 
the  arbitration.  It  has  been  asked. whether 
an  agreement  that  a  suit  shall  not  abate  by 
death  would  enable  a  court  to  proceed  with 
the  cause.  It  is  not  necessary  to  decide  that ; 
for,  though  an  agreement  of  the  parties  may 
not  give  a  court  Jurisdiction,  that  doctrine 
does  not  apply  to  a  domestic  forum  erected 
by  the  parties  themselves."  And  by  Bur- 
rough,  3.,  in  the  same  case:  "The  law  touch- 
ing revocation  does  not  apply  to  this  case, 
which  is  not  the  case  of  a  simple  authority, 
but  one  In  which  the  party  expressly  binds 
his  effects  to  a  result  of  the  award,  and  the 
action  is  brought  against  the  defendants 
only  in  their  representative  capacity."  In 
that  case  the  arbitrator  awarded  that  the 
executor  of  the  deceased  defendant  should 
pay  plaintiff  £225  out  of  the  assets  of 
said  deceased  defendant,  and  the  action  In 
which  the  opinion  referred  to  was  rendered 
was  a  suit  brought  as  upon  the  promise  and 
undertaking  of  the  executors  to  perform  the 
award.  The  original  cause  In  which  the 
arbitration  was  had  was  one  d^endlng  in 
chancery,  and  It  was  ordered,  with  the  con- 
sent of  the  parties,  that  the  matters  in  ques- 
tion and  aU  disputes  between  the  parties 
should  be  referred  to  a  person  named  to  make 
awards,  and  in  case  either  of  the  parties 
should  die,  the  death  was  not  to  abate  that 
reference.  On  demurrer  to  the  declaration 
against  the  executor  of  the  deceased  party, 
it  was  held  that  the  promise  appeared  to 
have  been  made  by  the  defendant  in  his  rep- 
resentative capacity,  and  that  there  was  a 
Bufilcient  award  to  enable  plaintiff  to  sue 
AVe  are  not  required  to  construe  or  to  de- 


clare the  force  and  effect  of  the  stipulation. 
We  are  asked  to  rule  that  the  construction 
and  determination  of  the  Massachusetts  court 
bound  certain  persons  not  in  fact  within  the 
jurisdiction  of  that  court,  and  not  in  fact 
possessing  in  that  state  the  official  character 
required  to  admit  them  to  either  prosecute  or 
defend  suits  therein.  In  none  of  these  cases, 
or  our  own  decision  in  Weaver  v.  Richards 
(Mich.)  108  N.  W.  382,  is  such  a  question  in- 
volved. The  subject-matter  of  the  Massa- 
chusetts suit  was  the  differences  of  the  par- 
ties to  that  suit  submitted  for  judicial  de- 
termination In  accordance  with  the  rules  and 
practice  of  the  court  It  was  not  changed  by 
the  stipulation.  It  did  not  change  with  the 
death  of  Mr.  Fleteher.  Jurisdiction  of  the 
person  of  Mr.  Fletoher  was  lost  when  he  died. 
There  was  then  no  Judgment,  and,  as  has 
been  already  said,  there  was  no  person  with- 
in the  territorial  Jurisdiction  of  the  court 
upon  whom  the  determination  of  the  court 
could  be  made  binding.  There  was  no  per- 
son, either.  In  that  jurisdiction,  whose  action 
or  whose  office  made  a  revival  of  the  suit 
possible.  There  was,  however,  the  stipulation 
of  the  parties. 

Counsel  do  not  go  so  far,  but  the  argn> 
ment  made  to  support  the  minor  proposition 
is  ineffective  unless  it  supports  also  the  major 
proposition,  which  is  that  the  court,  by  virtue 
of  the  stipulation  alone,  bad  the  power — the 
jurisdiction — ^to  proceed  to  a  final  determina- 
tion of  the  Issues,  and  to  enter  a  Judgment 
binding  either  upon  the  res  or  upon  the  rep- 
resentatives of  Mr.  Fletcher  as  a  class.  Jn- 
rlsdiction  to  bind  the  res  was  not  asserted. 
Jurisdiction  to  bind  the  representatives  was 
asserted.  The  argument  that  from  and  after 
the  confirmation  of  the  agreement  of  the  par- 
ties by  the  rule  of  court  the  legal  representa- 
tives of  Mr.  Fletcher,  as  a  class,  were  poten- 
tially before  the  court,  and  that  when  the 
identity  of  the  individuals  of  the  class  was 
established  those  individuals  were  subject 
to  the  future  orders  of  the  court  in  the  pend- 
ing suit,  is  unsound.  Jurisdiction  to  con- 
strue and  declare  the  meaning  and  effect  of 
the  stipulation,  if  it  existed,  is  not  jurisdic- 
tion to  impose  the  construction  and  declara- 
tion made  upon  persons  not  before  the  court, 
nor  could  the  court,  by  declaring  the  mean- 
ing and  effect  of  the  instrument,  bring  before 
it,  and  clothe  with  the  necessary  official  char- 
acter, individuals  who  were  in  fact  beyond 
its  jurisdiction.  These  conclusions  appear  to 
me  to  be  legally  axiomatic. 

It  must  be  held  that  the  proceeding  in  the 
Massachusetts  court  abated  with  the  death  of 
Mr.  Fletoher;  that  its  revival  was  possible 
only  because  there  was  brought  into  exist- 
ence, by  the  exercise  of  the  sovereign  power 
of  the  state,  a  representative  of  the  decedent, 
clothed  with  certain  powers  with  respect  to 
the  estate  of  decedent  within  the  state ;  and 
that  the  decree  thereafter  rendered  in  the 
suit  so  revived  is  without  effect  save  upon  the 
administrator  of  the  estate,  who  was,  In  ac> 


Digitized  by 


Google 


Mlnnj 


DAHLBTEN  ▼.  ANDERSON. 


697 


cordance  with  the  law  of  the  place,  broncht 
npon  the  record. 

It  follows  that  the  Judgment  ibonld  be, 
and  it  la,  affirmed. 


DAHLSTEN  T.  ANDBRSOM. 
(Supreme  Court  of  Minnesota.    Nov.  16,  1908.) 

1.  STATUTEa  —  Special  Leoislatioh  —  Obxa- 

noR  or  CouBTB. 

Section  83,  art.  4,  of  the  Constitution  pro- 
hibiting special  leKislation  npon  certain  ennm- 
erated  sabjects,  has  no  application  to  the  power 
of  the  Legislature  to  create  new  courts  under 
section  1  of  article  6,  nor  to  an  amendment  of 
an  act  creating  and  establi^ing  a  court  there- 
under. 

[Ed.  Note.— For  cases  In  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  |  110.] 

£  Sakk— Amendmei^. 

It  is  not  essential  to  the  validity  of  such 
an  amendment,  aa  to  matters  of  practice  and 
procedure,  that  it  be  passed  by  a  two-thirds 
vote  of  both  branches  of  the  Legislature. 
8.  Courts— MtmioiPAi.  Cocbts— Appeal. 

Chapter  397,  _p.  604,  Laws  1901,  is  consti- 
tutional and  valid,  and  limits  the  right  of  ap- 
peal from  the  municipal  court  of  the  city  of 
Duluth  to  the  district  court.  No  appe&l  lies 
direct  to  the  Supreme  Court. 

(Syllabus  by  the  Court) 

Aiq;)eal  from  Municipal  Court  of  Dnlutb; 
W.  Ij.  Windom,  Judge. 

Action  by  M.  J.  Dahlsten  against  Lonla  An- 
derson. Judgment  for  plaintiff,  and  defendant 
appeals.    DtsmiBsed. 

Jolm  Jenawold,  Jr.,  for  appellant  H.  B. 
Fiyberger,  for  respondoit. 

BROWN,  J.  This  action  was  brought  In 
the  mnnidpal  conrt  of  the  city  of  Dniuth, 
where  plaintiff  had  Judgment,  from  which  de- 
fendant appealed  to  this  court.  Plaintiff 
moTed  to  diamlas  the  appeal,  on  the  ground 
that  no  appeal  lies  directly  from  the  munic- 
ipal court  of  that  city  to  the  Supreme  Court 
The  motion  is  granted. 

The  municipal  court  of  the  city  of  Dniuth 
was  created  by  chapter  63,  p.  006,  Bp. 
Laws  1891.  The  act  creating  it  provided,  aft- 
er defining  the  powers  and  Jurisdiction  of  the 
court  that:  "Any  case  •  •  •  may  be  re- 
moved from  the  municipal  court  to  the  Su- 
preme Court  •  *  *  in  nice  manner  and 
upon  like  proceedings,  and  with  like  effect,  as 
from  the  district  courts  of  the  state."  The 
act  was  amended  by  chapter  397,  p.  604,  Laws 
1901,  by  which  the  right  of  appeal  directly  to 
the  Supreme  Conrt  was  taken  away,  and  an 
appeal  to  the  district  court  substituted.  So 
that  under  the  amended  act  appeals  can  be 
taken  only  to  the  district  court  and  from 
there  to  the  Supreme  Court  It  Is  insisted 
on  behalf  of  appellant  that  the  amendment  of 
1901  is  nnconstitutlonal  and  void  for  the  rea- 
sons (1)  that  it  is  in  direct  violation  of  section 
83,  art  4,  of  the  Constitution,  prohibiting 
special  legislation,  and  particularly  the  last 
clause  of  that  section  which  provides  that 
"the  Legislature  may  repeal  any  existing  q>e- 


dal  or  local  law,  but  shall  not  amend,  extend, 
or  modify  any  of  the  same";  and  (2)  because 
the  amendatory  act  was  not  passied  in  con- 
formity with  the  provisions  of  section  1,  art 
6,  of  the  Constitution,  In  that  It  did  not 
receive  a  two-thirds  vote  of  each  branch  of 
the  Legislature. 

1.  We  discover  no  force  in  either  conten- 
tion. Section  38  of  article  4  of  the  Constitu- 
tion, prohibiting  special  legislation  upon  cer- 
tain specified  subjects,  has  no  appllcatioa  to 
legislation  sanctioned  and  authorized  by  sec- 
tion 1  of  article  6.  By  that  8ecti<m,  tiie  Legis- 
lature Is  expressly,  in  so  many  words,  empow- 
ered by  a  two-thirds  vote  to  create  such  courts 
inferior  to  the  Supreme  Court  as  public  in- 
terests may  from  time  to  time  require.  Sec- 
tion 88  was  designed  to  prevent  legislative 
abuses,  such  as  the  enactment  of  special  or 
local  laws  in  "Job  lots,"  and  to  require.  In 
so  far  as  practicable,  a  uniform  set  of  statutes 
upon  the  subjects  there  enumerated.  The 
prohibitions  of  that  section  are  specific,  not 
general,  and  are  limited  by  the  courts  to  the 
subjects  particularly  enumerated.  Binney  on 
Special  Legislation,  160,  et  seq. ;  State  ▼.  Vil- 
lage of  Cloqnet  62  Minn.  9,  63  N.  W.  1016. 
This  question  is  fully  discussed  by  Justice  El- 
liott In  State  v.  Brown  (Minn.)  106  N.  W. 
477.  The  creation  and  establishment  of 
courts  does  not  come  within  Its  restrictions. 
Lamar  v.  Prosser,  121  Oa.  163,  48  8.  B.  977 ; 
Lorentz  ▼.  Alexander,  87  Oa.  444,  18  S.  E. 
632;  Combs  v.  State,  26  Ind.  98.  The  courts 
contemplated  and  authorized  to  be  established 
by  the  Constitution  must  necessarily.  In  some 
instances  at  least  be  created  for  particular 
municipalities — our  larger  cities — and  their  au- 
thority and  Jurisdiction  are  properly  made 
more  extensive  than  would  be  necessary,  or 
JustlfliCble,  in  the  case  of  smaller  localities. 
But  whether  acts  of  the  Legislature  creating 
them  be  special  or  local,  In  a  strict  sense,  or 
not  it  is  clear  that  the  prohibitions  of  section 
83  do  not  apply.  It  was  so  held  In  State  ex 
rei.  T.  Sullivan,  67  Minn.  379,  69  N.  W.  1094. 
It  follows  that  the  Legislature  may  amend 
or  modify  such  an  act,  unaffected  by  the  re- 
strictions of  section  83,  whenever  public  in- 
terests demand  or  suggest  a  change. 

2.  Is  it  essential  to  the  validity  of  such  an 
amendment  that  It  be  passed  by  a  two-thirds 
vote  of  the  Legislature?  We  think  not  The 
provision  of  the  Constitution  empowering  the 
Legislature  to  create  new  courts  is  In  effect  a 
provision  for  changing  the  Constitution  Itself, 
an  extraordinary  power  to  be  vested  In  the 
legislative  d^artment  manifestly  transcend- 
ing In  Importance  the  power  to  enact  ordinary 
legislation;  and  it  was  wisely  provided  that 
two-thirds,  rather  than  a  bare  majority  of 
the  Legislature,  should  be  necessary  to  the 
passage  of  legislation  of  that  character.  State 
V.  Gould,  31  Minn.  189,  17  N.  W.  276.  But 
when  the  court  Is  once  created,  the  Legisla- 
ture may,  as  to  matters  of  practice  and  pro- 
cedure, amend  and  modify  the  act  creating  It 
under  the  rules  applicable  to  ordinary  legls- 
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latioa  Tbe  reason  for  the  two-tblrds  mle 
ceases  witb  the  creation  of  tbe  court  and  its 
continuance,  as  re^)ect8  amendatory  legisla- 
tion, could  serre  no  us^ul  purpose.  Thongh 
the  Legislature  might  not  have  power  by  an 
amendment  to  enlarge  or  further  restrict  tbe 
jurisdiction  of  the  court  thus  created,  except 
by  a  two-thirds  vote — upon  which  we  express 
no  opinion — ^it  Is  clear  that  no  such  vote  is 
necessary  to  support  an  amendment  of  the 
character  of  that  here  under  consideration. 
The  amendatory  act  modified  the  original  act 
only  in  respect  to  matters  of  practice  and 
procedure,  and,  for  the  reasons  stated.  Is  not 
luTalid,  because  not  enacted  by  a  two-thirds 
vote  of  the  Legislature.  Thongh  the  amend- 
ment does  not  expressly  remove  from  the 
original  act  tbe  right  of  appeal  to  the  Sn- 
preme  Court,  the  general  provision  that  after 
Its  passage  all  appeals  shall  be  taken  to  tbedls- 
trlct  court,  coupled  with  the  section  repealing 
all  Inconsistent  acts,  operates  as  a  complete 
change  of  the  law  on  the  subject.  Respond- 
ent did  not  waive  his  right  to  move  to  dis- 
miss the  appeal  by  requiring  appellant,  un- 
der the  rules,  to  cause  a  proper  writ  to  be 
made  to  this  court 
Appeal  dismissed. 


BLWELL  V.  COMSTOCK. 
(Supreme  Court  of  Minnesota.    Nov.  16,  1906.) 

1.  Electiohb— Pbockdubb— Secket  Ballot. 

Section  6  of  article  7  of  the  Constitution, 
providing  that  all  elections,  except  for  town 
officers,  shall  be  by  ballot  was  intended  to  se- 
cure to  the  elector  the  privilege  of  exercising 
his  right  of  franchise  secretly  and  efFectively. 
in  view  of  which  it  is  held  that  any  method  of 
conducting  elections,  sanctioned  by  legislative 
authority,  which  will  secure  and  effect  that 
right,  is  a  substantial  compliance  with  the  con- 
stitutlona]  mandate. 

2.  Sam!>— Voting  Maohirks. 

Chapter  267,  p.  400,  Laws  1905,  providing 
for  and  authorizing,  under  certain  conditiona 
and  restrictions,  the  use  of  voting  machines 
at  elections  in  this  state,  does  not  contravene 
the  provision  of  the  Constitution  that  all  elec- 
tions shall  be  by  ballot 

3.  CoNSTiTUTroNAr.  Law— Lboislativk  Pow- 
EBS— Delegation. 

The  Legislature  may  delegate  the  power  to 
determine  some  fact  upon  which  a  statute  makes 
its  own  action  depend. 

TEd.  Note. — For  cases  in  point,   see  vol.  92, 
Cent  Dig.  Constitutional   Law,  §{  115-122.] 

4.  Sams. 

The  power  delegated  to  the  voting  machine 
commission  created  by  chapter  267,  p.  400,  Laws 
1905,  to  determine  the  efficiency  of  the  voting 
machine  thereby  authorized  to  be  used  at  elec- 
tions in  this  state,  is  neither  legislative  nor  Ju- 
dicial, but  administrative,  in  character. 
6.  Elections— Ballots— Identification. 

A  ballot  cast  at  an  election,  which  is  so 
marked  by  the  elector  that  his  identity  is  there- 
by disclosed  to  any  person  other  than  the  voter, 
ia  void. 

[Ed.  Note. — For  cases  In  point  see  voL  18, 
Cent  Dig.  Elections,  i  167.] 

&  SAJrc— Mabk. 

When  such  a  mark  of  Identification  appears 
upon  a  ballot  the  elector  who  cast  it  cannot  be 


heard  to  say  that  he  did  not  Intend  the  mark 
for  that  purpose. 

[Ed.  Note.— For  cases  in  point  see  voL  18, 
Cent  Dig.  Elections,  i  167.] 

7.  Samb— Counting   Ballots. 

Assignments  of  error  respecting  the  action 
of  the  trial  court  in  counting  and  refusing  to 
count  certain  ballots  consider^  and  disposed  of. 
(Syilabns  by  the  Conrt) 

Appeal  from  District  Court  Hennepin 
County ;  David  F.  Simpson,  Judge. 

Election  contest  between  James  T.  Elwell 
and  Edgar  F.  Comstodt  Judgment  for  con- 
testant, and  contestee  appeals.    Affirmed. 

Welch,  Hayne  &  Hubacbek  and  Hale  & 
Montgomery,  for  appellant  George  S.  Grimes 
and  John  H.  Steele,  for  respondent 

BROWN,  J.  James  T.  Elwell  and  Edgar 
F.  Comstock  were  rival  candidates  for  the 
Republican  nomination  for  senator  of  tbe 
twenty-ninth  senatorial  district  at  the  pri- 
mary election  held  on  the  18th  day  of  Sep- 
tember, 1906,  and  the  proper  canvassing  board 
duly  declared  Comstock  the  nominee,  issuing 
to  him  the  osnal  certificate  of  nomination. 
Whereupon  Elwell  commenced  this  contest 
under  the  provisions  of  section  208,  Rev.  Laws 
1905,  basing  the  same  on  several  gronnds, 
claiming  that  a  majority  of  tbe  legal  votes 
at  said  election  were  cast  for  blm.  Issue 
was  joined,  and  the  matter  came  on  for  hear- 
ing before  the  court  below,  where  It  was 
found  as  a  conclusion  of  fact  that  contestant 
had  received  a  majority  of  one  over  contestee, 
and  judgment  was  ordered  declaring  him  the 
nominee.    Contestee  appealed. 

Several  questions  are  presented  for  con- 
sideration, which  we  dispose  of  In  the  order 
of  their  presentation  on  the  argument  The 
city  council  of  the  city  of  Minneapolis,  in 
which  the  senatorial  district  in  question  is 
located,  had,  under  the  provisions  of  chapter 
267,  p.  400,  Laws  1905,  prior  to  the  election 
In  question,  provided  for  and  authorized  the 
use  In  certain  of  the  precincts  of  this  sena- 
torial district  of  the  Dean  ballot  machine, 
a  mechanical  contrivance  for  voting  without 
the  use  of  paper  ballots,  and  such  machines 
were  used  in  two  of  the  precincts  of  that 
district  A  majority  of  the  votes  so  cast  were 
in  favor  of  contestant  which.  If  declared 
illegal,  would  throw  tbe  nomination  to  con- 
testee. It  is  contended  by  counsel  for  con- 
testee that  the  use  of  these  machines  was 
illegal,  and  the  votes  cast  thereon  should 
be  excluded  from  tbe  canvass.  This  conten- 
tion is  based  upon  the  claim  that  chapter  267, 
p.  400,  Laws  1905,  providing  for  and  author- 
izing the  use  of  tbe  same,  is  unconstitutional 
and  void.  It  Is  urged  that  the  statute  Is 
void  for  the  reasons:  (1)  That  the  subject- 
matter  thereof  is  not  saffldently  expressed  In 
the  title;  (2)  that  it  violates  section  6,  art  7, 
of  the  Constitution,  which  provides  that  all 
elections  shall  be  by  ballot  except  lor  town 
officers;  and  (3)  that  it  violates  section  1 
of  article  8  of  the  Constitution,  in  that  it 
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delegates  leglsIatlTe  and  Judicial  powers  to 
the  voting  macblne  commission  therein 
created. 

1.  The  act  Is  entitled  "An  act  to  aatborlze 
the  use  of  voting  machines  at  elections,  auid 
to  authorize  cities,  villages  and  towns  to 
issue  bonds  to  defray  the  cost  of  the  purchase 
thereof,  and  to  repeal  existing  laws  relat- 
ing to  voting  machines."  Under  this  title 
the  Legislature  enacted  generally  for  the 
purchase  and  use  of  voting  machines  under 
prescribed  conditions  and  restrictions,  and 
by  section  8  created  the  "MInneBota  voting 
machine  commission,"  consisting  of  three 
members.  Including  the  Attorney  General  of 
the  state.  The  powers  and  duties  of  the  com- 
mission are  defined,  and  upon  the  result  of  its 
investigation  and  determination  of  the  ques- 
tion whether  a  particular  voting  machine  may 
be  used  effectually  to  express  the  will  of  the 
voters  rests  the  authority  of  the  municipality, 
through  its  legislative  body,  to  sanction  and 
provide  for  its  use.  The  point  made  against 
the  sufficiency  of  the  title  of  the  act  is  that 
the  creation  of  this  commission  is  not  re- 
ferred to  or  in  any  way  expressed  thereby, 
and  consequently  the  act  must  fall.  The  ob- 
jection is  not  sound.  The  object  of  the  stat- 
ute was  to  provide  for  the  use  of  voting 
machines  in  this  state,  presumably  as  an 
experiment,  and  the  creation  of  the  commis- 
sion to  Inspect  and  determine  the  efficiency  of 
machines  to  do  the  work  contemplated  Is 
clearly  germane  and  within  the  comprehen- 
sive scope  of  the  title  to  the  act  The 
provisions  for  the  commission  were  In  no 
proper  sense  foreign  or  dissimilar  to  the  prin- 
cipal subject  of  the  legislation,  but,  on  the 
contrary,  are  appropriately  adapted  to  It. 
Within  our  decisions  the  title  is  sufficient 
Supervisors  of  Ramsey  County  v.  Heenan,  2 
Minn.  880  (Oil.  281)  ;  State  v.  Gassldy;  22 
Minn.  812,  21  Am.  Rep.  766;  State  ex  rel. 
v.  Board  of  Control,  85  Minn.  165,  88  N.  W. 
538.  See,  also,  Fleckten  v.  Lamberton,  69 
Minn.  187,  72  N.  W.  66.  In  that  case  It  was 
contended  that  the  act  of  the  Legislature  of 
1893,  providing  for  the  erection  and  construc- 
tion of  a  new  State  Capitol  (chapter  2,  p.  6, 
Laws  1893),  was  unconstitutional  for  the  rea- 
son, among  others,  that  the  subject-matter 
thereof  was  not  sufficiently  expressed  in  the 
title.  The  act  was  entitled  "An  act  to  pro- 
vide a  new  Capitol  for  the  state  of  Minne- 
sota." Among  its  numerous  provisions,  was 
one  creating  a  capltol  commission,  with  power 
to  purchase  or  condemn  a  site,  select  plans, 
and  erect  and  construct  a  new  state  build- 
ing. The  court  held  that  the  provisions  for 
this  commission  were  not  foreign  to  the  sub- 
ject of  the  act,  as  expressed  In  its  title,  and 
the  statute  was  upheld.  The  creation  of  the 
commission  in  that  statute,  as  in  the  statute 
here  under  consideration,  was  a  mere  detail 
of  the  legislation,  and  In  no  way  disconnected 
with  or  impertinent  to  the  subject-matter  ex- 
pressed in  the  title. 

2.  It  Is  next  contended  that  the  statute 


contravenes  section  6,  art  7,  of  the  Constlto- 
tlon,  which  provides  that  all  elections,  ex- 
cept for  certain  town  officers,  shall  be  by 
ballot  This  provision  of  our  fundamental 
law  was  construed  in  Brisbin  v.  Cleary,  26 
Minn.  107,  1  N.  W.  825,  to  mean  a  mode  of 
designating  an  elector's  choice  of  a  person 
for  an  office  by  the  deposit  of  a  ticket  bear- 
ing the  name  of  such  person  in  a  receptacle 
provided  for  the  purpose.  In  such  a  way  as 
to  secure  to  the  elector  the  privilege  of  com- 
plete and  inviolable  secrecy  In  regard  to  the 
person  voted  for,  "The  privilege  of  secrecy," 
said  the  court,  "may  properly  be  regarded 
as  the  distinguisbing  feature  of  ballot  vot- 
ing." The  voting  machine  is  of  recent  origin 
and  invention.  It  was  neither  known  or 
thought  of  at  the  time  of  the  adoption  of  the 
Constitution.  The  framers  thereof  did  not 
have  in  mind  any  such  method  of  conducting 
elections.  What  they  had  in  view,  and  in- 
tended to  secure,  was,  as  held  In  the  Brisbin 
Case,  the  privilege  of  the  citizen  to  exercise 
his  right  of  franchise  In  secret,  as  distin- 
guished from  the  yea  and  nay  method. 
Though  the  method  of  voting  at  the  time  the 
Constitution  was  adopted  was,  and  since  has 
been,  by  printed  ballots  or  tickets,  the  Con- 
stitution should  not  be  restrained  to  the 
strict  sense  In  which,  and  with  reference  to 
which,  its  language  was  employed,  if  its 
main  purpose  may  be  otherwise  fully  attain- 
ed. If,  by  any  method  substantially  In  ac- 
cordance with  its  spirit,  secret  and  eHective 
exercise  of  the  elective  franchise  may  be  ac- 
complished, that  method  should  not  be  held 
in  violation  of  the  fundamental  law  merely 
because  not  In  accord  with  its  letter. 

Constitutions  are  not  made  for  existing 
conditions  only,  nor  in  the  view  that  the 
state  of  society  will  not  advance  or  improve, 
but  for  future  emergencies  and  conditions, 
and  their  terms  and  provisions  are  constant- 
ly expanded  and  enlarged  by  construction 
to  meet  the  advancing  and  improving  aEFalrs 
of  men.  We  cannot  do  better  than  to  quote 
on  this  subject  from  ClUef  Justice  Parker  in 
Henshaw  v.  Foster,  26  Mass.  312,  a  case  in- 
volving this  immediate  question.  It  ai^ears 
from  that  case  that  the  Constitution  of  Mas- 
sachusetts provided  that  elections  should  be 
by  written  ballots;  that  at  an  election  held 
in  that  state  certain  electors  tendered  their 
printed  ballots,  which  were  rejected  as  not 
in  conformity  with  the  Constitution.  The 
court  held  that,  though  voting  by  printed  bal- 
lots was  unknown  at  the  time  of  the  adop- 
tion of  the  Constitution  (1790),  that  method 
came  fairly  within  the  scope  of  the  law,  and 
that  the  printed  ballots  were  improperly  re- 
jected by  the  election  officers.  In  the  course 
of  the  opinion  Justice  Parker  said :  "We  are 
to  suppose  that  those  who  were  delegated  to 
the  great  business  of  distributing  the  powers 
which  emanated  from  the  sovereignty  of  the 
people,  and  to  the  establishment  of  rules  for 
the  perpetual  security  of  the  rights  of  per- 
I  son  and  property,  had  the  wisdom  to  adapt 
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their  langnage  to  fntnre  aa  well  as  existing 
emergenciea,  so  that  words  competent  to  tbe 
tben  existing  state  of  tbe  community,  and 
at  the  same  time  capable  of  being  expanded 
to  embrace  more  extensive  relations,  should 
not  be  restrained  to  their  more  obvlouB  and 
Immediate  sense.  If,  consistently  with  the 
general  object  of  the  authors  and  the  true 
principles  of  the  compact,  they  can  be  ex- 
tended to  other  relations  and  circumstances 
which  an  improved  state  of  society  may  pro- 
duce." The  same  question  came  up  In  the 
state  of  Maine  In  an  early  day,  and  a  change 
from  a  written  to  a  printed  ballot  was  up- 
held. In  Opinion  of  Judges,  7  Me.  495,  It 
was  said  In  that  case  that  the  framers  of 
the  Constitution  Intended  by  the  provision 
that  elections  should  be  by  written  ballots 
to  exclude  all  other  modes  by  which  elec- 
tions are  often  decided  In  popular  assemblies, 
and  that  the  word  "ballot"  was  used  In  con- 
tradistinction to  voting  by  ayes  and  nays  or 
the  uplifted  hand.  Other  authorities  are 
In  line  with  this  view  of  the  law.  Ex  parte 
Arnold,  128  Mo.  280,  30  S.  W.  768,  1038,  33 
U  R.  A.  886,  49  Am.  St.  Rep.  657;  Temple 
v.  Mead,  4  Vt  535;  Williams  v.  Stein,  38 
Ind.  00,  10  Am.  Rep.  97. 

The  statute  under  consideration  provides 
that  voting  machines  may  be  used  and  em- 
ployed at  elections,  when  so  constructed  and 
operated  as  to  secure  to  every  elector  an  op- 
portunity to  vote  In  secret,  to  permit  him  to 
vote  once  for  all  candidates  of  bis  choice, 
whether  of  tbe  same  or  different  political 
parties,  and  to  prevent  a  person  from  voting 
for  more  than  one  candidate,  unless  lawful- 
ly entitled  to  vote  for  more  than  one,  and 
shall  record  his  vote  as  cast.  We  are  not 
concerned  with  the  question  whether  the  ma- 
chine involved  In  the  case  at  bar,  or  any 
similar  machine,  Is.  or  may  be,  so  construct- 
ed and  operated  as  to  meet  the  renulre- 
ments  of  the  Constitution  respecting  the  right 
of  secrecy,  or  whether  it  enables  the  elector 
to  express  his  choice  of  candidates  nnder- 
standlngly  and  with  the  assurance  that  his 
vote  win  be  counted  as  cast  The  machine 
is  not  before  us,  and  we  are  not  advised  of 
Its  mechanism.  We  assume,  for  the  pur- 
poses of  the  case,  that  by  the  use  of  the  ma- 
chine every  elector  may  thereby  fully  and 
fairly  exercise  his  constitutional  rights  in 
this  respect.  The  only  question  presented  in 
this  connection  Is  whether  this  method  of 
voting  conforms  to  tbe  constitutional  man- 
date that  all  elections  shall  be  by  ballot. 
Tbe  precise  question  has  been  before  the 
courts  of  our  sister  states.  In  Rhode  Island, 
under  a  constitutional  provision  like  our 
own.  It  was  held  that  the  Legislature  had 
the  power  to  authorize  the  use  of  the  Mc- 
Tammany  voting  machine,  of  tbe  precise 
mechanism  of  which  we  are  not  Informed, 
but  presume  that  it  is  substantially  like  the 
one  used  In  this  election  (In  re  Voting  Ma- 
chine, 19  B.  L  729,  86  AtL  716,  86  L.  R.  A. 


547;  Opinion  to  the  Governor,  23  R.  I.  630, 
50  Atl.  265) ;  and  by  a  divided  court,  in  Maa. 
sachusetts  (Opinion  of  the  Justices,  178  Mass. 
605,  60  N.  B.  129,  64  L.  R.  A.  430).  By  tbe 
Supreme  Court  of  Michigan  (City  of  Detroit 
V.  Board  of  Inspectors,  102  N.  W.  10Q9, 
69  L.  R.  A.  184)  the  question  Is  dlscnsaed 
at  some  length,  and  pertinent  authorities 
are  there  collected  and  commented  upon; 
also  by  the  Supreme  0>urt  of  Illinois 
(Lynch  v.  Malley,  215  111.  574,  74  N.  B.  723). 

In  view  of  the  objects  sought  to  be  at- 
tained and  secured  by  the  framers  of  tbe 
Constitution,  it  is  unnecessary  to  consult  tbe 
lexicographers  for  a  definition  of  the  word 
"ballot"  It  was  not  employed  In  its  literal 
sense,  but  only  for  tbe  purpose  of  designating 
a  method  of  conducting  elections  which  would 
Insure  secrecy  and  the  Integrity  of  the  ballot. 
From  the  earliest  days  of  popular  electiona, 
constant  improvement  Is  shown  In.  tbe 
methods  of  conducting  the  same,  to  tbe  ead 
that  there  may  be  a  free  and  honest  ex- 
pression of  choice  at  the  polls.  Every  step 
has  been  contested  in  the  courts,  only  to  be 
approved  and  upheld.  The  Australian  ballot 
law,  and  the  primary  election  for  the  nomina- 
tion of  candidates  for  office,  on  the  whole  a 
wise  regulation  of  an  Important  step  In  tbe 
selection  of  public  servants,  and  designed  to 
relieve  In  a  measure  party  managers  of  tbe 
burdens  heretofore  cast  upon  or  assumed 
by  them  respecting  the  management  and  re- 
sults of  political  conventions,  were  both  as- 
sailed as  Innovations  upon  constitutional 
rights,  but  have  been  sustained  by  the  courts. 
The  voting  machine  at  this  date  Is  an  experi- 
ment, and,  If  capable  of  accomplishing  what 
Is  claimed  for  it,  will  overcome  in  a  striking 
degree  many  of  the  evils  now  said  to  sui^ 
round  the  conduct  of  elections.  If  by  the  use 
of  the  machine  the  main  purpose  of  tbe  Con- 
stitution can  be  effectuated.  If  tbe  elector 
may  cast  his  ballot  in  secret  with  the  as- 
surance that  It  will  be  counted  as  cast,  there 
Can  be  no  sound  reason  why  It  should  be 
dismissed  as  an  Innovation  upon  the  letter  of 
tbe  law.  It  is  of  no  material  consequence 
that  each  elector  Is  not  supplied  with  a  sep- 
arate ballot,  so  long  as  he  may  register  his 
choice  secretly,  upon  an  official  record.  In  the 
charge  of  and  under  the  control  of  public 
officers,  whose  sworn  duty  It  Is  to  observe 
tbe  requirements  of  tbe  law  respecting  the 
conduct  of  the  election,  which  includes  the 
preservation  and  report  of  the  result  of  tbe 
ballot  For  these  reasons  we  hold  that  the 
use  of  the  voting  machine  does  not  violate 
the  constitutional  requirement  that  all  elec- 
tions shall  be  by  ballot. 

8.  It  Is  also  contended  that  tbe  statute  is 
nnconstltutlonal,  in  that  It  delegates  Judicial 
and  legislative  functions  to  the  commission 
therein  designated.  We  find  no  special  force 
In  this  contention.  The  statute  expressly 
provides  for  the  use  of  tbe  machines  under 
the  restriction  that  they  will  permit  an  elector 
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to  exercise  his  right  of  franchise  In  accord- 
ance with  the  constitutional  gruaranty.  The 
only  question  left  or  delegated  to  the  com- 
mission for  determination  Is  whether  any 
machine  submitted  for  use  will  permit  the  ac- 
complishment of  that  end.  This  amounts  to 
no  more  than  a  condition  upon  which  depends 
the  right  to  use  the  machine,  and  not  a 
conditional  taking  effect  of  the  statute  itself. 
It  Is  well  settled  that  the  Legislature  may 
delegate  the  power  to  determine  some  fact 
or  state  of  things  upon  which  a  statute 
malies,  or  Intends  to  make,  Its  own  action  de- 
pend. 8  Cyc.  830,  and  cases  cited.  The  law 
on  this  subject  is  clearly  and  correctly 
summed  up  by  Justice  Mitchell  in  State  ex 
rel.  T.  Sullivan,  67  Minn.  379,  69  N.  W.  1094, 
wherein  the  validity  of  chapter  229,  p.  675, 
Laws  1895,  providing  for  the  establishment 
of  municipal  courts  In  certain  cities,  was  in- 
volved. It  was  contended  In  that  case  that 
the  statute  there  under  consideration  was  un- 
constitutional, because  It  delegated  legislative' 
powers  to  the  electors,  In  that  it  provided  that 
the  act  should  not  go  Into  effect  except  upoQ 
a  four-fifths  vote  of  the  municipal  council. 
In  disposing  of  the  question.  Justice  Mitchell 
said:  "But  it  Is  equally  well  settled  that  it 
Is  not  always  essential  that  a  legislative  act 
must  in  any  event  take  effect  as  law  after  it 
leaves  the  hands  of  the  Legislature.  If  the 
law  is.  In  Its  provisions,  a  complete  statute 
In  other  respects  when  it  leaves  the  Leglsla- 
ture,  Its  taking  effect  may  be  made  condition- 
al  upon  some  subsequent  event  When  that 
event  happens,  the  statute  takes  effect,  and 
becomes  the  law,  by  force  of  legislative  ac- 
tion, as  fully  as  If  they  bad  unconditionally 
fixed  the  time  when  It  should  take  effect" 
The  statute  there  under  consideration,  unlike 
the  one  in  the  case  at  bar,  did  not  go  into 
effect  until  favorable  action  by  the  municipal 
council,  yet  the  court  held  it  valid  legisla- 
tion. The  voting  machine  statute  goes  Into 
effect  by  its  own  terms  from  and  after  its 
passage.  It  being  left  to  the  commission  to 
determine  whether  a  particular  voting  ma- 
chine will  meet  its  requlremehts. 

The  "Boiler  Inspector  Act"  (chapter  263, 
p.  406,  Laws  1889),  providing  for  the  inspec- 
tion of  steam  boilers,  was  sustained  in  State 
ex  rel.  v.  McMahon,  65  Minn.  453,  68  N.  W.  77, 
against  the  contention  that  the  provisions 
thereof  which  exempted  from  Its  operation 
boilers  which  had  been  inspected  by  certain 
Insurance  companies  and  certified  to  be  safe 
were  a  delegation  of  legislative  power.  Other 
oases  in  this  court  are  to  the  same  effect 
State  ex  rel.  v.  Wagener,  77  Minn.  483,  80  N. 
W.  633,  778,  1134,  46  I*  R.  A.  442,  77  Am. 
St  Rep.  681;  State  ex  rel.  v.  Railway  Co., 
38  Minn.  281,  37  N.  W.  782.  This  view  of  the 
question  is  upheld  by  other  courts.  A  very 
similar  case  is  Leeper  v.  State,  103  Tenn.  500, 
53  S.  W.  962,  48  L.  R.  A.  167.  In  that  case,  a 
"uniform  text-book  act"  authorized  the  selec- 


tion and  adoption  through  a  commission  of  a 
uniform  series  of  text-books  for  the  schools  of 
the  state.  It  was  contended  that  the  statute 
was  unconstitutional.  In  that  It  delegated  legis- 
lative power  to  the  commission.  The  court  held 
that  it  conferred  executive  or  administrative 
functions  only ;  that  the  act  took  effect  from 
and  after  its  passage,  though  details  of  ad- 
ministration of  the  act  were,  of  necessity,  put 
in  the  hands  of  a  commission.  See,  also,  In 
re  Chapman,  166  U.  S.  661,  17  Sup.  Ct  677, 
41  L.  Ed.  1154 ;  Turner  v.  City  of  Detroit,  104 
Mich.  326,  62  N.  W.  405;  State  v,  Thomp- 
son (Mo.)  60  S.  W.  1077,  54  L.  R.  A.  950, 
83  Am.  St  Rep.  468 ;  Haney  v.  County  Com'rs, 
91  Ga.  770, 18  S.  E.  28 ;  Kansas  City  v.  Ward, 
134  Mo.  172,  35  S.  W.  600;  Locke's  Appeal,  72 
Pa.  491,  13  Am.  Rep.  716. 

Our  conclusion  upon  this  branch  of  the 
case  is  that  the  duties  Imposed  upon  the 
voting  machine  commission  by  the  statute 
are  administrative  In  character,  and  In  no 
proper  sense  either  legislative  or  Judicial. 

4.  It  is  further  contended  by  contestee 
that  the  voting  machine  in  question  was  nev- 
er approved  or  Its  use  authorized  by  the  com- 
mission. Though  the  proceedings  in  this  re- 
spect are  somewhat  Indefinite,  and  perhaps 
Irregular,  we  hold  that  sufficient  authority 
was  given  by  the  commission  to  use  the  ma- 
chine. At  any  rate,  any  Irregularity  la  this 
respect  should  not  result  In  disfranchising 
the  electors.  No  fraud  is  charged,  and,  from 
aught  that  appears,  the  election  was  fairly 
and  honestly  conducted.  Hankey  v.  Bowman, 
82  Minn.  328,  81  N.  W.  1002 ;  State  ex  rel.  v. 
Bernier  (Minn.)  38  N.  W.  369. 

6.  It  is  also  contended  that  the  court  below 
erred  in  counting  and  refusing  to  count  cer- 
tain of  the  ballots  cast  at  the  election,  and  in 
the  admission  and  exclusion  of  evidence  In 
connection  therewith.  We  find  no  error  in 
this  branch  of  the  case  sufladent  to  change 
the  result  reached  by  the  trial  court  A 
number  of  the  ballots  cast  bore  marks  evi- 
dently placed  thereon  for  the  purpose  of 
Identification.  The  names  of  the  electors 
were  plainly  written  upon  the  face  or  back 
of  the  ballots,  by  which  the  Identity  of  the 
voter  was  disclosed.  The  court  below  prop- 
erly rejected  all  these  ballots.  Pennington 
V.  Hare,  00  Minn.  150,  62  N.  W.  116.  In  one 
or  two  Instances  the  elector  wrote  his  name 
on  the  back  of  the  ballot,  and  then  com- 
pletely erased  It,  so  It  could  not  serve  as 
a  mark  of  identification.  These  were  prop- 
erly counted  by  the  trial  court  There  were 
other  ballots  upon  which  appeared  capital 
letters,  ai^arently  the  initials  of  the  name 
of  the  elector,  such  as  "W.  K."  and  "W.  S. 
F."  These  came  within  the  statute  prohibit- 
ing the  Identification  of  ballots,  and  were 
Illegal.  It  may  be  stated  as  a  general  rule 
that  where  an  elector  places  upon  his  bal- 
lot some  mark,  whether  by  writing  thereon 
the  initials  of  his  name  or  otherwise,  the 
result   of   which    is   to    identify   the    ballot 
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cast  by  blm  and  t(\  disclose  for  whom  he 
Toted,  be  violates  the  statute  and  destroys 
his  vote.  It  is  unnecessary  that  the  mark  be 
of  such  a  character  as  to  enable  every  per- 
son inspecting  it  to  identify  the  voter.  The 
purpose  of  the  statute  In  prohibiting  marks 
of  Identification  Is  not  wholly  that  of  secrecy, 
but  in  part,  perhaps  mainly,  to  prevent  the 
corruption  of  the  voter  and  to  secure  a  free 
and  untrammeled  expression  of  the  popular 
will.  Any  mark  placed  upon  a  ballot,  there- 
fore, by  which  the  voter  may  be  Identified 
by  any  person,  vitiates  the  ballot  The  par- 
ticular mark  may  be  agreed  upon  by  a  cor- 
rupt elector  with  his  corrupter,  which  might 
be  wholly  unintelligible  to  all  other  persons, 
yet  the  statute  would  be  violated  Just  as  com- 
pletely as  though  fully  understood  by  all. 
Where  such  a  mark  appears  upon  a  ballot, 
dtstingnlshlng  it  from  others,  the  natural 
Inference  of  which,  and  which  the  court 
can  clearly  say,  is  one  of  Identification,  the 
person  who  cast  it  cannot  be  heard  to  say 
that  he  did  not  Intend  to  Identify  it  To 
permit  explanations  of  this  sort  would  open 
the  door  to  gross  frauds  and  corruption, 
which  public  policy  and  the  law  demand 
should  be  guarded  against  In  the  case  at 
bar,  two  electors  Indorsed  the  initials  of 
their  names  upon  the  ballots  cast  by  them 
immediately  under  the  names  of  the  Judges 
of  election.  On  the  trial  they  were  called  as 
witnesses  and  testified  that  they  had  no  in- 
tention of  Identifying  their  ballots,  but  un- 
derstood the  Judges  of  election  to  direct  them 
to  Indorse  their  initials  thereon.  In  this  par- 
ticular case  the  explanation  may  be  true.  It 
undoubtedly  Is.  But  If  the  statutes  are  to  be 
enforced,  and  the  purpose  thereof  effectuated, 
explanations  of  this  kind  must  be  excluded. 
The  Initials  upon  the  back  of  these  ballots 
were  clearly  in  violation  of  the  statute  and 
tbe  court  properly  excluded  them. 

One  of  the  contested  ballots,  which  the 
trial  court  counted,  had  opposite  the  name 
of  one  of  the  candidates  for  mayor  the  word 
"nit"  Upon  another  were  written,  after  the 
names  of  the  candidates  for  alderman,  the 
words,  "May  the  best  man  win."  It  Is  dear- 
ly apparent  that  these  ballots  were  not  so 
labeled  for  tbe  purpose  of  Identification,  and 
they  were  properly  counted,  within  the  rule 
of  Truelson  v.  Hugo,  81  Minn.  73,  88  N.  W. 
500. 

A  number  of  other  ballots  were  challenged 
by  the  respective  parties,  to  which  we  deem 
it  unnecessary  to  refer.  Except  In  one  or 
two  Instances,  the  rulings  of  the  trial  court 
were  correct  Errors  In  this  respect  were  on 
lM>th  sides,  and  neutralized  each  other. 

Our  conclusion  Is  that  of  the  legal  votes 
cast  at  the  election  in  question,  contestant 
received  a  majority  of  two.  Instead  of  one, 
as  found  by  the  trial  court;  and  he  was  there- 
fore the  regular  nominee  for  the  office  of 
senator. 

Tbe  actl<n>  of  the  court  below  Is  afilrmed. 


DART  V.  RUSSELL. 
(Supreme  Court  of  Minnesota.    Nov.  23.  1906.) 
New   Tbiai.— Obounds  — IifsuinoiKiicT  'aw 

\jtKDlCt. 

The  memorandum  attached  to  an  order 
granting  a  new  trial  herein,  constmed  and 
held,  that  It  appears  therefrom  that  the  new 
trial  was  granted  on  the  ground  that  the  verdict 
was  not  justified  by  the  evidence.  Held,  fur- 
ther, that  tbe  preponderance  of  the  evidence  ia 
not  manifestly  in  favor  of  the  verdict 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Clay  county; 
L.  L.  Baxter,  Judge. 

Action  by  George  A.  Dart  against  Esttaw 
Russell.  Verdict  for  plabatiff.  From  an 
order  granting  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Chas.  S.  Marden,  for  appellant  C.  A.  Nye 
and  J.  M.  Wltherow,  for  respondent 

START,  0.  J.  Action  to  recover  from 
defendant  $183.82  for  services  rendered.  Tbe 
complaint  alleged,  in  effect  that  the  defend- 
ant employed  the  plaintiff  and  two  other  per- 
sons to  assist  her  in  selecting  and  locating 
a  tract  of  government  land  for  which  serv- 
ice, in  case  she  filed  upon  the  land,  she  prom- 
ised to  pay  them  $200;  that  the  plaintiff  and 
his  associates  rendered  the  services  as  agreed, 
and  the  defendant  filed  upon  the  land;  and 
further  that  one  of  his  associates  duly  as- 
signed to  tbe  plaintiff  his  pro  rata  share  of 
bis  claim  against  the  defendant  The  an- 
swer denied  tbe  alleged  contract  with  tbe 
plaintiff  and  averred  payment  for  all  services 
rendered  to  her  by  the  plaintiff  and  his  as- 
sociates. Verdict  for  tbe  plaintiff  for  $1(X>. 
Thereupon  the  defendant  made  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict 
was  not  Jnstlfled  by  the  evidence,  and  for 
errors  of  law  occurring  at  the  trial  and  duly 
excepted  to.  The  trial  court  made  its  order 
granting  a  new  trial,  and  stated  in  a  mem- 
orandum attached  thereto  that  the  motion 
must  be  granted  for  there  was  no  evidence 
to  sustain  the  verdict  and,  further,  that  there 
was  no  evidence  that  defesdanfs  husband 
acted  as  her  agent  and  no  proof  of  the  al- 
leged contract 

The  plaintiff  appealed  from  the  order,  and 
here  claims  that  the  court  did  not  grant  a 
new  trial  In  the  exercise  of  its  discretion  on 
the  ground  that  the  verdict  was  not  sus- 
tained by  the  evidence.  The  basis  of  this 
contention  Is  that  the  agency  of  the  husband 
was  not  relevant  to  any  issue,  and,  furtho', 
that  the  alleged  contract  between  the  par- 
ties was  an  admitted  fact  on  the  trial,  hence 
the  specific  objections  made  In  the  memoran- 
dum were  Immaterial.  If  this  claim  were 
conceded,  the  fact  would  remain  that  tbe 
new  trial  was  granted  because,  in  the  opinion 
of  tbe  court  tbe  verdict  was  not  Justified  by 
the  evidence.  We  have,  however,  examined 
tbe  record  with  reference  to  the  claim  and 
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find  that  the  matter  of  the  agency  of  the  hus- 
band was  not  questioned,  but,  further,  that 
there  -was  a  conflict  In  the  evidence  whether 
the  contract  as  claimed  by  the  plaintiff  was 
ever  made.  The  testimony  of  the  defendant 
and  the  evidence  on  her  behalf  tended  to 
show  that  she  never  made  the  contract 
claimed  by  the  plaintiff,  but  one  whereby 
she  was  to  pay  $100,  and  no  more,  for  the 
services  of  the  plaintiff  and  his  associates, 
and  that  full  payment  at  the  agreed  price 
was  made  before  the  commencement  of  this 
action.  The  payment  of  $100  was  admitted 
by  the  plaintiff,  and  the  defendant  was  en- 
titled to  a  verdict  unless  the  plaintiff  es- 
tablished the  contract  as  he  alleged  It  to 
be.  We  are  of  the  opinion  that  the  .memor- 
andum shows  that  the  new  trial  was  granted 
OB  the  ground  that  the  verdict  was  not 
Justified  by  the  evidence,  and  that  the  pre- 
ponderance of  the  evidence  Is  not  so  mani- 
festly in  favor  of  the  verdict  as  to  Justify 
any  Interference  with  the  order  of  the  trial 
court 

Order  affirmed. 


STATB  V.  BONNESS  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  23,  1906.) 

LlHITATION    OF    ACTIONS— StATUTOBT    LIABIL- 

rrr— Tbeblb  Damages  —  Tbespass  —  Obow- 

IHO  TniBXR. 

In  an  action  under  the  provisions  of  section 
T,  c.  163,  p.  352,  laws  1805,  to  recover  treble 
damages  for  willful  trespass  to  pine  timber 
of  the  state,  held,  following  State  v.  Buckman. 
104  N.  W.  240,  289,  95  Minn.  272,  that  the 
time  limit  for  bringing  the  action  Is  three,  not 
two,    years. 

(Syllabus  by  the  CV>nrt) 

Appeal  from  District  C^urt,  Hubbard  dona- 
ty;   W.  8.  McClenahan,  Judge. 

Action  by  the  state  against  Frederick  W. 
BonnesB  and  M.  M.  Howe,  partners  as  Bon- 
ness  &  C!o.  From  an  order  overruling  a  de- 
murrer to  the  complaint,  defendants  appeal. 
A(Brmed. 

A.  Y.  Merrill  and  R.  J.  Powell,  for  appel- 
lants. B.  T.  Tonng,  Atty.  Gen.,  and  C.  8. 
Jelley,  Asst  Atty.  Gen.,  for  the  State. 

START,  C.  J.  This  Is  an  action  under  the 
provisions  of  section  7,  chapter  163,  p.  352, 
Laws  1895,  to  recover  aggravated  damages 
for  timber  belonging  to  the  state  taken  and 
converted  by  the  defendants.  The  complaint 
alleges  two  causes  of  action  for  willful  tres- 
passes committed  by  the  defendants  in  enter- 
ing upon  the  lands  therein  described  in  the 
winter  of  1002  and  1903  and  carrying  away 
therefrom  the  pine  timber  of  the  aggregate 
actual  value  of  $931.32,  to  the  damage  of  the 
state  in  the  sum  of  $2,793.96;  that  is,  for 
treble  the  actual  value  of  the  timber.  The 
defendants  demurred  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  oonstltnte  a  cause  of  action,  and  they  ap- 


pealed from  an  order  overruling  their  demur- 
rer. 

It  appears  upon  the  face  of  the  complaint 
that  this  action  was  commenced  less  than 
three,  and  more  than  two,  years  after  the 
cause  of  action  accrued,  hence  it  is  obvious 
that  if  the  statute  of  iimitation  applicable  to 
this  action  Is  two  years  the  demurrer  should 
have  been  sustained,  but  if  the  limitation  Is 
three  years  then  the  demurrer  was  correct- 
ly overruled.  The  case  of  State  v.  Buckman, 
95  Minn.  272,  104  N.  W.  240,  289,  In  principle, 
is  Identical  with  the  one  at  bar.  That  was 
an  action  under  the  statute  for  treble  dam- 
ages, and  the  question,  as  in  this  case,  was 
whether  the  action  was  barred  by  the  stat- 
ute of  limitations,  and  the  court  necessarily 
determined  the  time  limit  within  which  such 
actions  must  be  brought.  After  exhaustive 
argument  by  counsel,  and  due  consideration, 
the  court  held  that  "an  action  to  recover  for 
timber  taken  and  converted  by  trespassers 
upon  lands  owned  by  the  state  for  en- 
hanced damages  above  Its  value,  brought  un- 
der the  provisions  of  section  7,  chapter  163, 
p.  352,  Iaws  1895,  is  for  a  penalty,  and  must 
be  commenced  within  three  years  from  the 
time  the  trespasses  are  committed,  or  the 
right  to  maintain  the  same  will  be  barred  un- 
der section  6137,  Gen.  St  1804." 

It  Is,  however,  the  contention  of  defend- 
ants' counsel  that  the  court  overlooked  Gen. 
St  1894,  8  5138,  subd.  2,  which  requires  "an 
action  for  a  forfeiture  or  penalty  to  the  state" 
to  be  brought  within  two  years.  This  section 
was  quoted  in  the  briefs  of  counsel  on  both 
sides  in  the  Buckman  Case  but  neither  claim- 
ed that  It  had  any  relevancy  to  the  case,  ex- 
cept that  counsel  for  the  defendant  suggested 
that  it  might  be  that  the  section  would  apply 
to  the  case.  The  claim  of  the  state  was  that 
the  action  was  one  "npon  a  liability  created 
by  statute  other  than  those  upon  a  penalty 
or  forfeiture^'  (section  5136,  subd.  2,  Id.),  hence 
the  limitation  was  six  years.  The  conten- 
tion of  the  defendant  was  that  the  action 
was  one  "npon  a  statute  for  a  penalty  or 
forfeiture,  where  the  action  is  given  to  the 
party  aggrieved  or  to  such  party  and  the 
state  of  Minnesota"  (section  5137,  subd.  2, 
Id.),  therefore,  the  limitation  was  three  years. 
The  court  sustained  the  defendant's  conten- 
tion, and.  In  doing  so,  did  not  refer  to  the 
section  of  the  statute  relied  upon  by  the  de- 
fendants In  this  case  for  the  very  good  rea- 
son that  It  was  not  relevant  to  the  question 
before  the  court  Manlfestiy  the  section 
relied  on  applies  only  to  penalties  and  for- 
feitures created  by  the  statute,  and  Inflicted 
as  punishment  for  an  offense  against  the  pub- 
lic and  not  to  those  Imposed  as  an  incident 
to  the  redress  of  a  private  wrong.  We  hold, 
following  the  case  of  State  v.  Buckman,  that 
the  limitation  of  three  years  applies  to  this 
action. 

Order  affirmed. 
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HOBART  ▼.  STEWART. 
(Supreme  Court  of  Minnesota.    Nov.  23,  1906.) 

Bbokkbs— Sai£  or  Iiand— Coupensation. 

The  defendant  was  the  owner  of  a  tract  of 
land  upon  which  there  was  a  mortgage, 
for  the  jiayment  of  which  he  was  not  per- 
sonally bonnd.  He  agreed  to  give  the  plaintiff, 
a  real  estate  broker,  the  exclusive  sale  of  the 
land  for  60  days,  and  one-half  of  all  moneys 
obtained  on  a  sale  thereof  over  $20  per  acre,  less 
$455.  The  plaintiff  procured  a  purchaser,  to 
whom  the  defendant  conveyed  the  land  burdened 
with  the  mortgage,  but  the  purchaser  by  the 
terms  of  the  deed  did  not  assume  its  payment. 
Beld,  that,  in  determining  plaintiff's  compensa- 
tion, the  amount  of  the  mortgage  must  be  taken 
aa  a  part  of  the  purchase  price. 
(Syllabus  by  the  Opurt) 

Appeal  from  District  Court,  Hennepin  C!otin- 
ty.    Andretr  Holt,  Judge. 

AcUon  by  M.  P.  Hobart  against  J.  R.  Stew- 
art Verdict  for  plaintiff.  From  an  order 
denying  a  motion  for  Judgment  or  for  a  new 
trial,  defendant  appeals.    Affirmed. 

W.  B.  Dodge  and  B.  L.  Sutton,  for  appel- 
lant.   James  E.  O'Brien,  for  respondent 

START,  a  J.  Action  In  the  district  conrt 
of  the  county  of  Hennepin  to  recover  for  the 
services  of  the  plaintiff  as  a  real  estate  bro- 
ker In  procuring  a  purchaser  for  the  defend- 
ant's land.  Verdict  for  the  plaintiff  for 
$2,064.34.  The  defendant  appealed  from  an 
order  denying  his  motion  for  Judgment  or  for 
a  new  trial. 

The  sole  question  presented  by  the  record 
for  our  decision  is  whether  the  trial  court 
court  erred  in  refusing  the  defendant's  mo- 
tion for  a  directed  verdict  In  his  favor.  If 
upon  the  record  the  plaintiff,  as  a  matter  of 
law,  was  not  entitled  to  recover  In  this  ats 
tlon,  the  court  ^red,  and  Its  order  must  be 
reversed;  otherwise  afBrmed,  as  the  defend- 
ant In  this  conrt  makes  no  claim  that  he  Is 
entitled  to  a  new  trial  In  case  it  shall  be 
be  found  that  he  is  not  entitled  to  Judgment 
notwithstanding  the  verdict  The  defend- 
ant, on  January  27,  1906,  was  the  owner  of 
572^  acres  of  land  in  the  connty  of  Polk, 
subject  to  the  lien  of  a  mortgage  thereon  for 
$6,500,  for  the  payment  of  which  be  was  not 
personally  bound.  On  the  day  named  the 
parties  entered  into  a  written  contract  as 
follows:  "I  hereby  agree  with  M.  P.  Hobart 
to  divide  all  moneys  obtained  over  $20.00 
per  acre,  less  $455.00,  Interest  on  loan  which 
I  have  assumed,  on  the  sale  of  Section  5, 
Township  148,  Range  48,  Polk  County,  Min- 
nesota, and  further  agree  to  give  Mr.  Hobart 
exclusive  sale  of  said  land  for  at  least  sixty 
days  from  date.  J.  R.  Stewart"  "Tour 
typewritten  agreement  received,  and  Is  all 
very  satisfactory.  When  I  get  these  sales 
or  trades  lined  np  Jnst  right  I  will  bother 
you,  but  will  work  on  whatever  line  that 
I  see  fit  to,  with  the  expectation  of  getting 
you  the  $20.(X)  an  acre  net  and  divide  all  the 
profits  obtained  over  and  above  this  figure, 
less  $465y  interest  advanced  by  you.  M.  P. 
Hobart." 


The  plaintiff  procured  a  purchaser  for  tbs 
land,  introduced  her  to  the  defendant  who, 
through  the  efforts  of  the  plaintiff,  sold  the 
land  to  such  purchaser  on  February  6,  1905, 
and  conveyed  it  to  her  for  the  recited  con- 
sideration In  the  deed  of  $17,<XXX  Tlie  gran- 
tee did  not  assume  the  payment  of  the  mort- 
gage on  the  land  by  the  terms  of  the  deed. 
The  defendant  received  from  the  porcbaser 
on  such  sale  $1,500  in  money,  a  stock  of  mer- 
chandise of  the  agreed  value  of  $6,0(X>,  and 
a  second  mortgage  on  the  land  for  $1,S00. 
These  facts  are  not  disputed.  There  was  evi- 
dence on  the  part  of  the  plaintiff  toidlns  to 
show  that  the  consideration  for  which  the 
land  sold  was  $9,3<X>  paid  in  cash  or  its  equiv- 
alent to  the  defoidant,  and  the  assumption 
by  the  purchaser  of  the  mortgage  of  $6,500 — 
in  all,  $15,800.  This  is  contradicted  by  other 
evidence  in  the  case,  but  the  evidence  is 
practically  conclusive  that  the  defendant,  at 
the  beginning  of  the  negotiations  for  the  sale 
of  the  land,  asked  $17,000  for  it,  and  that  the 
purchaser  offered  $25  per  acre  for  It  How- 
ever, as  we  view  the  case,  It  Is  Immaterial 
whether  or  not  there  was  an  express  agree- 
ment that  the  purchaser  should  assume  the 
payment  of  the  mortgage  of  $6,500,  for  it 
was  a  burden  on  the  land,  which  the  defmd- 
ant,  if  he  sold  the  land  for  $20  per  acre,  or  any 
other  sum,  was  bound  to  remove,  or  deduct 
the  amount  thereof  from  the  purchase  price 
with  the  consent  of  the  purchaser,  and  coa- 
vey  the  land  burdened  with  the  mortgage^ 
He  was  tmder  no  obligation  to  pay  the  mort- 
gage as  between  himself  and  the  mortgagee, 
but,  If  he  agreed  to  sell  the  land  at  a  stipu- 
lated sum  per  acre,  he  was  bound  to  provide 
for  the  mortgage  In  some  manner  which 
would  be  satisfactory  to  the  purchaser,  and 
in  such  a  case  the  mortgage  would  necessar- 
ily enter  Into  the  purdiase  price,  for  the  land 
would  be  worth  to  the  purchaser  $6,500  less 
with  the  mortgage  on  It  than  It  would  be 
Without  It 

The  defendant,  however,  InsistB  that  tbe 
contract  between  the  parties  must  be  con- 
strued to  mean  that  the  plaintiff  was  not 
entitled  to  anything  under  it  unless  tbe 
land  sold  for  more  than  $20  per  acre  net  to 
the  defendant— that  is,  for  $11,456.80,  with- 
out reference  to  the  mortgage.  This  nteans 
that  the  contract  was  for  a  sale  of  the  land  at 
jaot  less  than  $20  per  acre  with  the  mortgage 
on  It,  or  over  and  above  the  amount  thereof, 
and  that  after  deducting  from  tbe  excess  for 
which  the  land  might  be  so  sold  ow  $11,456.- 
80,  the  sum  of  $455,  the  plaintiff  was  to  have 
one-half  for  hia  services  if  there  was  any 
surplus.  If  this  l>e  the  correct  construction  of 
the  contract,  the  defendant  is  entitled  to  Judg- 
ment for  admittedly  the  amount  of  tbe  pur- 
chase price  received  by  the  defendant,  exclud- 
ing any  consideration  of  the  mortgage,  was 
$9,300.  It  is  obvious  that  the  contract  cannot 
be  BO  construed  without  reading  into  it  a  pro- 
vision to  the  effect  that  the  land  was  to  be 
sold  for  more  than  $20  per  acre,  subject  to, 
or  exclusive  of,  all  Incnmbrances  u^n  it 
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The  lantroage  of  the  contract  will  not  ad- 
mit of  any  snch  radical  construction.  The 
contract  as  to  the  sale  of  the  land  and  the 
compensation  of  the  plaintiff  for  his  serrices 
Is  reasonably  clear.  It,  in  effect,  provides 
for  an  equal  divlBlon  between  the  partis 
of  all  moneys  obtained  from  a  sale  Of  the 
land  over  $20  per  acre,  less  $455;  the  plain- 
tiff to  have  the  exclusive  sale  of  the  land 
for  00  days.  Counsel  for  defendant  attaches 
Importance  to  the  statement  in  the  plaintiff's 
acceptance  as  to  his  expectation  of  getting 
for  the  defendant  $20  an  acre  net,  and  divid- 
ing the  profits,  less  $455.  This  does  not 
qualify  the  defendant's  proposition,  for  it 
is  quite  obvlpus  that  the  word  "net"  was 
used  to  Indicate  that  no  part  of  the  expenses 
of  making  and  consummating  the  sale  was 
to  come  out  of  the  $20  per  acre.  It  follows 
that  the  trial  court  correctly  Included  the 
amount  of  the  mortgage  as  a  part  of  the  pur- 
chase price  of  the  land,  and  that  it  does  not 
appear  from  the  record,  as  a  matter  of  law, 
that  the  plaintiff  was  not  entitled  to  recover 
in  this  action.  It  is  true,  as  claimed  by  the 
defendant,  that  under  the  terms  of  the  c(m- 
tract  the  sale  of  the  land  was  to  be  for  cash. 
The  trial  court  Instructed  the  Jury  that,  un- 
less they  found  that  the  stock  of  goods  was 
accepted  by  the  defendant  at  the  price  of 
$8,000,  and  the  mortgage  of  $1,800,  in  lieu  of 
money  on  the  purchase  price,  their  verdict 
should  be  for  the  defendant  The  verdict 
was  for  the  plaintiff,  and  the  finding  of  the 
Jury  to  the  effect  that  the  goods  and  mort- 
gage were  accepted  by  the  defendant  as  mon- 
ey on  the  purchase  price  is  conclusive  on 
this  appeal.  Such  being  the  case,  the  plain- 
tiff performed  his  part  of  the  contract  alleged 
in  the  complaint,  and  the  verdict  must  stand. 

Order  aflBrmed. 


ALBERT80N  v.  LEWIS. 
(Supreme  Court  of  Iowa.    Nov.   16,  1906.) 

1.  Phtsiciarb  and  Sdbobons— Malpbactiob 
—Pleading — Issues. 

Where  the  petition,  in  an  action  against 
ft  physician  for  malpractice  in  treating  a  frac- 
ture of  an  arm,  presented  a  case  of  a  permanent 
injury  and  demanded  damages  on  that  theory, 
evidence  as  to  the  reasonable  value  of  the  serv- 
ices of  a  surgeon  in  performing  an  operation 
to  reset  the  fracture,  was  inadmissible  as  out- 
side of  the  issues. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Physicians  and  Surgeons,  §  38.] 

2.  Tbial  —  Instbuctions— Applicability    to 
Pleading  and  Evidence. 

Where  the  petition,  in  an  action  against  a 
physician  for  malpractice  in  treating  a  frac- 
ture of  an  arm,  presented  a  case  of  a  permanent 
injury,  and  there  was  no  evidence  that  a  future 
operation  was  within  the  contemplation  of  plain- 
tiff, an  instruction  authorizing  the  jury,  in  fix- 
ing the  amount  of  the  damages,  to  consider  the 
reasonable  and  necessary  expense  for  another 
operation  on  the  arm  was  erroneous. 
8.  Same. 

Where,  In  an  action  against  a  physician 
for  malpractice,  it  was  not  suggested  that  plain- 
tiff bad  suffered  any  injury  to  his  general  health, 
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an  instruction  authorizing  the  jary,  in  fixing  the 
damages,  to  take  into  consideration  the  impair- 
ment of  plaintiff's  health  in  addition  to  the  in- 
jury sustained  by  him  was  erroneous,  because 
foreign  to  the  issues. 

4.  Save. 

Where,  in  an  action  against  a  physician  for 
malpractice  in  treating  a  fracture  of  an  arm, 
the  petition  alleged  that  the  negligence  consisted 
in  so  treating  the  arm  that  the  broken  parts 
of  the  l>one  were  not  in  perfect  apposition  to 
each  other,  and  plaintiff  testified  that  when  he 
worked  bard  the  arm  pained  him  slightly,  and 
there  was  nothing  to  sbow  that  such  pam  was 
attributable  to  the  fact  that  in  growing  together 
the  broken  parts  of  the  bone  were  not  in  appo- 
sition to  each  other,  an  instruction  authorizing 
the  jury  to  consider,  in  fixing  the  damages,  the 
suffering  actually  endured  by  plaintiff,  and  snch 
as  it  was  reasonably  apparent  he  would  endure 
in  the  future  was  erroneous. 

Appeal  from  District  Court,  Lyon  County; 
Wm.  Hutchinson,  Judge. 

Action  at  law  to  recover  damages  arising 
as  alleged  out  of  the  negligent  failure  of 
defendant,  a  physician  and  surgeon,  to  prop- 
erly treat  an  accidental  fracture  of  the  bone 
of  plaintiff's  arm.  From  a  verdict  and  Judg- 
ment in  favor  of  plaintiff,  the  defendant  ap- 
peals.   Reversed. 

E.  C.  Roach,  for  appellant 

BISHOP,  J.  The  fracture  sustained  by 
plaintiff  was  of  the  bone  of  his  arm  between 
the  elbow  and  shoulder,  and  occurred  on 
December  5,  1903.  It  Is  the  allegation  of  the 
petition  that  defendant  through  want  of 
skill,  negligently  set  and  treated  pialnturs 
arm  bo  that  it  became  crooked  and  has  a 
large  hump  thereon,  and  is  useless  to  plain- 
tiff; that  the  disfigurement  so  caused  is 
permanent  In  its  natur&  As  related  to  the 
subject  of  damage,  pain  and  suffering,  men- 
tal and  physical,  and  past  and  future,  is  al- 
leged; also  loss  of  time  and  diminished  earn- 
ing capacity.  That  the  fracture  of  the  bone 
of  plaintifTs  arm  was  properly  reduced  in 
the  first  Instance  is  not  disputed  In  the  evi- 
dence. Nor  is  it  disputed  but  that  down  to 
February  25th,  following,  at  least  the  sub- 
sequent treatment  administered  by  defendant 
was  proper  in  all  respects.  Plaintiff  testified 
that  on  the  date  last  mentioned,  defendant 
took  off  the  zinc  cast  in  which  the  arm  had 
previously  been  encased,  and  put  on  In  place 
thereof  a  simple  gauze  bandage;  that  he 
then  gave  instructions  to  plaintiff  to  use  the 
arm,  saying  that  It  would  gradually  grow 
stronger.  In  respect  to  the  appearance  of 
the  arm  at  that  time  plaintiff  says  that  It 
was  not  crooked  as  far  as  he  could  tell  from 
the  looks.  He  further  says  that  he  wore  the 
bandage  so  put  on  some  three  or  four  weeks, 
when  he  took  It  off;  that  the  arm  "was  then 
as  crooked  as  it  is  now."  Defendant  on  the 
other  hand,  testified  that  be  saw  plaintiff 
last  on  January  15,  at  which  time  he  ex- 
amined the  arm  and  found  the  fractured  ends 
of  the  bone  in  proper  apposition;  that  he 
continued  the  arm  in  the  zinc  cast  and  that 
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plaintiff  did  not  tbereafter  return  for  fur- 
ther examination  or  treatment  as  be  vf&a  re- 
quested to  do.  The  several  surgeons  called 
as  witnesses  on  the  trial  agreed  that  an  ex- 
amination of  plaintiff's  arm  disclosed  a  case 
of  what  is  termed  delayed  union;  that  Is,  a 
failure  of  the  fractured  ends  of  the  bone  to 
reunite  or  grow  together  within  the  time 
usual  to  a  perfect  union.  And  further,  that 
the  angular  deformity  In  the  arm  was  caus- 
ed by  the  fact  that  the  broken  ends  of  the 
bone  were  not  in  perfect  apposition.  Aa  to 
the  failure  of  the  bone  to  reunite,  It  Is  agreed 
that  sucb  was  due  to  conditions  inhering  In 
the  patient  himself,  and  not  to  any  Improper 
treatment  on  the  part  of  the  surgeon.  That 
the  Imperfect  apposition  was  due  to  the  ab- 
sence of  «n  Immovable  dressing  such  as  to 
secure  Immobilization,  and  the  use  of  his  arm 
by  plaintiff,  seems  to  be  conceded;  the  sur- 
geons were  not,  however,  directly  Interro- 
gated on  the  point 

The  foregoing  statement  has  seemed  neces- 
sary to  an  understanding  of  the  errors  as- 
signed and  relied  upon  for  a  reversal.  It 
will  be  apparent  therefrom  that  negligence 
on  the  part  of  defendant.  If  any  such  there 
wtia,  could  only  be  predicated  on  a  finding  of 
the  trtitb  of  plaintiff's  contention  to  the  effect 
that  on  February  25th,  a  gauze  bandage  was 
nnbstltnted  for  the  zinc  cast,  and  that  be 
was  then  directed  to  make  use  of  his  arm. 
Doctor  Cram,  a  witness  for  plaintiff  testified 
that,  in  his  Judgment,  an  operation  on  plain- 
tiff's arm  called  "resection"  would  be  neces- 
sary If  any  better  result  than  plaintiff  now 
had  was  to  be  expected.  Over  the  objections 
of  defendant,  he  was  then  permitted  to  testi- 
fy 18  to  the  reasonable  value  of  a  surgeon's 
serirlces  In  performing  an  operation  of  resec- 
tion. Here  was  error.  And  If  there  were 
no  other  reasons,  the  error  becomes  appar- 
ent when  it  is  observed  that  the  petltton  con- 
tains no  allegation  that,  as  a  result  of  de- 
fendant's negligence,  the  condition  of  plain- 
tlfTs  arm  Is  such  that  a  future  operation  Is 
or  will  become  necessary,  and  that  plaintiff 
will  be  put  to  expense  on  account  thereof. 
Quite  to  the  contrary  the  petition  presents 
the  case  of  a  fixed  and  permanent  Injury, 
and  the  demand  for  damages  is  ground- 
ed wholly  on  that  theory.  This  being  the 
state  of  the  record,  we  need  not  determine 
whether  the  expense  Incident  to  medical  and 
surgical  attendance  should  be  classed  as  gen- 
eral or  as  special  damage — a  point  on  which 
there  Is  more  or  less  of  conflict  In  the  au- 
thorities. 13  Cyc.  p.  183.  It  is  sufficient  to 
say  that  in  any  view  the  defendant  was  not 
called  upon  to  defend  as  against  a  claim  of 
future  damage — ^to  accrue,  if  at  all,  as  plain- 
tiff might  elect — growing  out  of  a  matter 
respecting  which,  if  the  petition  speaks  at 
all  on  the  subject,  the  averment  Is  that  such 
an  operation,  and  hence  the  attending  ex- 
pense, would  be  unavailing  to  afford  relief 
and  therefore  useless.    Following  the  reason- 


ing of  the  foregoing  paragraph  it  mnst  be 
said  that  the  court  erred  in  charging  the 
jury  that.  In  fixing  the  amount  ol  plaintiff's 
damage.  If  he  was  found  entitled  to  recover, 
jthey  might  take  into  consideration  "the  rea- 
sonable and  necessary  expense  for  another 
operation  or  an  operation  on  the  arm  In  ques- 
tion," etc.  In  addition  to  what  Is  said  In 
the  preceding  paragraph  It  may  be  farther 
said  that  it  was  not  made  to  appear  that 
an  6peration  in  the  future  was  wltMn  the 
contemplation  of  plaintiff.  The  evidence  hav- 
ing any  relation  to  that  subject  was  confined 
to  the  expression  of  opinions  on  the  part  of 
the  surgeons  testifying  as  to  the  probable 
outcome  of  an  operation  should  one  be  bad, 
and  further,  that  they  had  recommended  the 
operation  of  resection  as  proper  to  be  resort- 
ed to.  That  it  is  error  to  Instruct  on  mat- 
ters not  within  the  Issues,  and  In  respect 
of  which  there  has  been  no  attempt  to  make 
proof,  is  fundamental  doctrine.  Moreover,  as 
the  case  was  submitted  to  the  Jury,  they 
were  authorized  to  find  damages  as  for  a 
permanent  Injury,  and  also  damages  as  for 
the  expense  Incident  to  a  possible  attempt 
to  remove  the  permanency  of  the  disability 
and  restore  the  arm  to  normal  conditions. 

Appellant  also  complains  that  in  the  charge 
the  jury  was  told  that,  in  fixing  the  amount 
of  plaintiff's  damages,  they  might  take  Into 
consideration  the  Impairment  of  his  health  in 
addition  to  the  injury  sustained  by  blm  to 
his  arm  and  his  loss  of  ability  to  work  and 
labor.  Here,  also,  was  matter  wholly  for- 
eign to  the  pleadings  and  proof,  and  bence 
error.  It  had  not  even  been  suggested  on 
the  trial  that  plaintiff  had  suffered  any  In- 
jury or  damage  to  his  general  health  by  rea- 
son of  the  negligent  act  of  defendant  com- 
plained of. 

Further,  error  is  assigned  for  that  the 
court  submitted  to  the  jury  as  an  element 
of  damage  the  "pain  and  suffering  actually 
endured  by  him  and  such  as  It  Is  reasonably 
apparent  he  will  endure  in  the  future,  so  far 
as  the  same  is  shown  to  have  been  caused  by 
the  alleged  negligence  complained  of."  On 
the  subject  of  his  physical  pain  the  evidence 
for  plaintiff  is  confined  to  this  simple  state- 
ment: "When  I  work  hard  the  arm  pains  me 
slightly  at  times.  I  do  not  experience  any 
serious  jmin."  There  is  nothing  In  the  record 
to  warrant  a  conclusion  that  such  pain  as  be 
did  suffer  was  attributable  in  any  degree  to 
the  fact  that,  in  growing  together,  the  broken 
parts  of  the  bone  were  not  In  perfect  ap- 
position to  each  other.  And  the  imperfect  ap- 
position is  the  only  matter  appearing  upon 
which  the  charge  of  negligence  could  be  sus- 
tained. As  the  matter  of  a  possible  future 
operation  was  not  in  the  case,  the  pain  and 
suffering  that  might  be  Incident  thereto  could 
not,  of  course,  be  considered.  There  being 
no  ground  upon  which  to  base  a  recovery  as 
for  physical  pain,  such  should  not  have  been 
submitted  for  the  consideration  of  the  Jury, 
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and  the  submlsAlon  thereof  by  the  -court  was 
error. 

Other  errors  are  presented  in  argument,  but 
we  need  not  discuss  them.  They  are  either 
without  merit,  or  are  such  as  will  not  like- 
ly arise  upon  a  further  trial.  We  conclude 
tliat  a  new  trial  must  be,  and  it  is,  ordered. 

Beyersed. 


GRAVES    T.    GRAVES. 
(Supreme  Court  of  Iowa.    Nov.  13,  1006.) 

1.  JuDaMENT— Equttabu!  Rkliet— Fbaho. 

Code,  i  4091.  provides  for  a  new  trial  on 
application  by  petition  within  one  year,  where 
the  final  judgment  or  order  was  obtained  by 
fraud  practired  in  obtaining  the  same.  Held, 
that  where  the  fraud  is  not  discovered  witliln 
a  year,  equity  has  jurisdiction  to  grant  a  new 
trial  thereafter. 

[Bd.  Note.— For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment.  ;§  764-771.  863-S66.] 

2.  Sakh— Fraud— Pebjubt. 

Code,  i  4091  et  seq.,  provide  for  a  new 
trial  on  application  by  petition  within  one  year, 
where  the  iinal  judgment  or  order  was  obtained 
by  fraud  practiced  in  obtaining  the  same.  Held, 
that  mere  false  swearing  or  perjury  on  the  trial 
la  not  ground  for  a  new  trial,  though  If  accom- 
panied by  any  fraud,  extrinsic  or  collateral  to 
the  matter  Involved  in  the  original  case  suffi- 
cient to  jastify  the  conclusion  that  but  for  such 
fraud  the  result  would  have  been  difFerent,  a 
new  trial  may  be  granted. 

[Ed,  Note.— For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Judgment  {  839.] 

3.  DiVOBCK— AUMOKT— MODIFIOATIOH    OF  DB- 
CBEB. 

Code,  I  3180,  provides  that  the  court 
awarding  a  divorce  decree,  may  make  such  sub- 
sequent changes  In  relation  to  the  maintenance 
of  the  parties  as  the  circiirastanres  may  wat- 
rant,  or  as  are  deemed  expedient  Held,  that  no 
change  will  be  made  save  where  there  has  been 
a  change  in  the  circumstinces  of  the  parties, 
subsequent  to  the  rendition  of  the  decree,  and 
false  swearing  on  the  part  of  defen^nt  as  to 
the  amount  of  his  property  is  no  ground  for  a 
modification  of  the  decree  against  him  for  ali- 
mony. 

[Ed.  Note.— For  cases  In  point,  see  vol.  17, 
Cent  Dig.  Divorce,  (i  691-^.] 

Appeal  from  District  Court,  Bremer  Coun- 
ty; Clifford  P.  Smith,  Judge. 

This  Is  a  petition  for  a  new  trial  of  that 
part  of  a  divorce  proceeding,  fixing  alimony, 
awarded  to  plaintiff  In  an  action  brought  by 
defendant  against  the  plaintiff  which  result- 
ed in  a  decree  of  divorce  for  defendant  in 
that  action  with  an  award  of  alimony  upon 
her  cross-petition  filed  In  that  case.  The 
trial  court  granted  a  new  trial,  but  refused, 
in  this, proceeding,  to  modify  that  part  of  the 
original  decree  relating  to  alimony.  Both 
parties  appeal,  but  as  defendant  has  denom- 
inated himself  "appellant,"  he  will  be  so 
treated.    Afllrmed. 

Sager  &  Sweet,  for  appellant  Hagemann 
&  Farwell,  for  appellee. 

DBEMER,  J.  The  original  decree  was  en- 
tered September  27, 1902,  and  this  action  was 
commenced  January  12,  1004.    A  new  trial 


was  asked  because  of  false  testimony  given 
by  defendant  In  the  original  proceeding,  re- 
garding the  character  and  amount  of  his 
property,  and  fraudulent  concealment  of  hi? 
property.  He  testified  in  the  divorce  action 
that  he  had  a  little  personal  property,  not 
exceeding  $50  in  value,  and  but  $40  in  cash, 
and  that  he  had  no  other  real  or  personal 
property  of  any  kind  or  character.  It  Is 
claimed  that  at  that  time  he  had  other  prop- 
erty and  that  since  that  time  be  has  acquired 
still  more.  It  appears  that  when  the  divorce 
was  granted,  plaintiff  had  title  to  house  and 
lot  valued  at  about  $525  and  upon  which 
there  was  an  Incumbrance  of  $125.  She  has 
one  child  by  defendant,  IMng  with  her, 
which  she  Is  compelled  to  support  It  Is  now 
claimed  that  defendant  has  property  worth 
more  than  $2,000.  No  alimony  was  awarded 
plaintiff  In  the  original  divorce  decree.  A 
new  trial  and  a  modification  of  the  decree 
with  reference  to  alimony  is  asked.  In  an- 
swer defendant  admitted  that  he  gave  testi- 
mony as  alleged  with  reference  to  his  proper- 
ty at  the  trial  for  divorce,  but  denies  that 
it  was  false,  and  denies  that  he  had,  or  has 
acquired,  any  other  property  in  his  own 
right  He  admits  that  the  records  now  show 
that  he  had  title  to  a  certain  piece  of  real  es- 
tate, but  avers  that  he  holds  It  for  his  broth- 
er. He  also  pleads  laches  upon  plaintiff's 
part  Defendant  also  pleaded  that  while 
plaintiff  was  awarded  the  custody  of  the  mi- 
nor child,  the  decree,  on  account  of  matters 
occurring  since  the  date  of  the  decree,  should 
be  modified  to  the  extent  of  giving  him  the 
custody  of  the  child.  In  reply,  plaintiff 
pleaded  that  she  did  not  discover  defendant's 
fraud  and  false  testimony  until  December  1, 
1903,  and  that  she  exercised  diligence  to 
discover  it,  bat  was  nnabie  to  do  so.  Upon 
these  issues  the  case  was  tried,  resulting  In 
a  denial  of  plaintiff's  request  for  modification 
of  the  original  decree,  but  awarding  her  a 
new  trial  of  that  issue. 

It  is  contended  that  the  court  was  in  error 
in  granting  the  new  trial  for  the  reasons: 
(1)  That  the  action  was  not  commenced  with- 
in a  year  from  the  date  of  the  original  de- 
cree, according  to  the  requirements  of  section 
4091  et  seq.  of  the  Code.  (2)  that  plaintiff 
knew  of  the  alleged  fraud  and  false  testi- 
mony wtbln  a  year  and  that  she  was  negli- 
gent in  not  sooner  prosecuting  her  action, 
(3)  that  the  original  decree  Is  conclusive,  and 
cannot  be  set  aside  because  procured  by  false 
swearing,  and  (4)  that  the  testimony  to  es- 
tablish the  alleged  fraud  is  insufllclent 
Plaintiff's  appeal  is  bottomed  upon  the  prop- 
osition that  the  trial  court  should  have  mod- 
fled  the  original  award  In  this  proceeding 
under  section  3180  of  the  Code,  and  given  her 
permanent  alimony  for  the  support  and  main- 
tenance of  herself  and  child.  To  this  de- 
fendant responds  by  saying  that  such  a  de- 
cree cannot  be  modified  save  where  there 
has  been  a  change  in  the  circumstances  and 
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conditions  of  the  parties  since  the  rendition 
of  the  original  decree^  We  may  premise 
what  we  have  to  say  abont  the  case  by  again 
stating  the  familiar  and  oft-repeated  rale 
that  the  granting  of  a  new  trial  rests  pecul- 
iarly in  the  sonnd  discretion  of  the  trial 
conrt,  and  that  where  allowed  this  court 
should  not  as  a  rule  Interfere,  save  where 
there  Is  a  manifest  abuse  of  that  discretion. 
Chambliss  v.  Haas,  125  Iowa,  484,  101  N.  W. 
1S3,  68  L.  R.  A.  126,  and  cases  cited.  An- 
other well-settled  mle  Is  that  when  allot- 
ments of  alimony  have  once  been  fairly  set- 
tled any  application  for  a  change  should  be 
carefolly  scrutinized.  Fisher  t.  Fisher,  S2 
Iowa,  20. 

Section  4091  et  seq.  of  the  Code  provide 
for  a  new  trial  upon  application  by  petition 
within  one  year,  where  the  final  Judgment  or 
order  was  obtained  by  fraud  practiced  in  ob- 
taining the  same.  Contention  Is  made  that 
these  statutes  provide  the  exclusive  remedy 
and  that  as  the  action  was  not  commenced 
within  one  year,  the  application  should  have 
been  denied.  Ordinarily  this  claim  Is  cor- 
rect, but  where  the  fraud  is  not  discovered 
within  a  year,  courts  of  equity  have  Juris- 
diction to  grant  new  trials  or  modiflcatlons 
of  the  original  decree.  Larson  v.  Williams, 
100  Iowa,  110,  63  N.  W.  464,  69  N.  W.  441, 
62  Am.  St  Rep.  544;  liumptcin  v.  Laub,  71 
Iowa,  636,  33  N,  W.  146;  Clark  v.  Ellsworth, 
84  Iowa,  626,  51  N.  W.  31.  But  the  grounds 
for  such  an  application  must  be  such  as  would 
have  warranted  a  new  trial  had  application 
been  made  within  a  year.  S'ee  cases  cited. 
But  it  Is  said  that  false  swearing  or  perjury 
upon  the  original  trial  is  not  such  fraud  as 
win  authorize  the  granting  of  a  new  trial. 
This  Is  undoubtedly  the  general  rule.  As 
there  seems  to  be  some  confusion  in  the  cases 
and  a  difference  of  opinion  among  members 
of  the  bar  regniMing  this  matter,  we  have 
de«ned  It  advisable  to  quote  the  rule  estab- 
lished by  the  great  weight  of  authority  from 
two  or  three  leading  cases. 

In  Greene  v.  Greene,  2  Gray  (Mass.)  301, 
61  Am.  Dec.  454,  which  was  an  application 
for  the  retrial  of  a  divorce  case.  It  is  said: 
"When  the  court  has  Jurisdiction  of  the 
subject-matter  and  of  the  parties,  when  both 
parties  are  domiciled  in  Massachusetts,  and 
the  respondent  actually  appears  and  defends, 
or  when  it  appears  to  the  court  that  the 
adverse  party  has  been  so  legally  summoned 
as  to  beheld  legally  in  default,  if  he  does  not 
appear  and  a  decree  Is  passed,  dissolving  the 
bond  of  matrimony,  and  no  appeal,  excep- 
tions, or  other  step  is  taken  to  avoid  the 
final  Judgment,  we  think  it  must  In  Its  na- 
ture be  conclusive  upon  the  parties.  But 
If  a  new  and  original  libel  may  be  brought, 
upon  the  ground  that  a  former  decree  was 
obtained  by  false  evidence,  we  see  nothing 
to  prevent  the  husband  ftom  bringing  a  third 
suit  to  reverse  the  decree  of  reversal,  on  a 


suggestion  and  offer  of  proof  that  the  decree 
of  reversal  was  obtained  by  perjury,  sub- 
ornation of  perjury  and  other  fraud,  and 
thus  reverse  the  second  decree^  and  reinstate 
the  original  decree  of  divorce  a  vinculo. 
To  maintain  an  original  libel.  In  a  case  like 
this,  would  seem  to  be  contrary  to  the  fun* 
damental  principles  of  Judicial  action.  Bat 
we  think  the  point  here  is  settled  by  author- 
ity, not  specifically  In  regard  to  divorce,  bat 
generally  as  to  the  conclusive  effect  of  a 
Judgment  in  a  case  arising  afterwards,  on 
the  same  matter,  between  the  same  parties. 
We  take  the  rule  to  be  that  a  Judgment  of  a 
court  of  competent  Jurisdiction,  having  Juris- 
diction of  the  subject  and  of  the  parties,  by 
legal  process  duly  served,  where  no  appeal, 
writ  of  error,  certiorari,  review,  or  other  le- 
gal process  lies,  for  revising,  affirming,  or 
reversing  such  Judgment,  or  where  no  sncb 
process  is  commoiced,  by  the  party  who  would 
avoid  the  Judgment,  In  the  mode  and  with- 
in the  time  prescribed  by  law,  is  conclusive 
upon  the  same  parties  in  any  othw  proceed- 
ing in  law,  equity,  or  before  any  other  Ja- 
dlcial  tribunal.  The  maxim  that  fraud  viti- 
ates every  proceeding,  must  be  taken,  like 
other  general  maxims,  to  apply  to  cases 
where  proof  of  fraud  Is  admissible.  But 
where  the  same  matter  has  been  either  ac- 
tually tried,  or  so  in  issue  that  it  might  have 
been  tried,  it  Is  not  again  admissible;  the 
party  Is  estopped  to  set  up  such  fraud,  be- 
cause the  Judgment  is  the  highest  evidence, 
and  cannot  be  controverted  We  have  seen 
no  reliable  authority  opposed  to  the  position 
above  taken,  that  a  decree  of  divorce  a  vin- 
culo, where  no  appeal,  review,  or  writ  of  er- 
ror is  allowed  by  law,  or  when  the  time  for 
bringing  such  review  or  writ  of  error  has  ex- 
pired, is  final  and  conclusive  upon  the  par- 
ties, and  that  an  original  proceeding  to  set 
It  aside,  on  the  ground  that  It  was  fraudu- 
lently obtained,  upon  false  evidence,  cannot 
be  maintained." 

In  Pico  V.  Oohn,  91  Cal.  129,  25  Pac.  «"<», 
27  Pac.  637,  13  L.  B.  A.  336,  25  Am.  St 
Rep.  159,  which  was  an  action  in  equity  to 
vacate  and  annul  a  former  decree  on  ac- 
count of  false  swearing  and  perjury,  the 
court  said:  "That  a  former  Judgment  or  de- 
cree may  be  set  aside  and  annulled  for  some 
frauds,  there  can  be  no  question;  but  It  must 
be  a  fraud  extrinsic  and  collateral  to  the  ques- 
tions examined  and  determined  in  the  action. 
And  we  think  it  is  settled  beyond  controversy 
that  a  decree  will  not  be  vacated  merely  be- 
cause It  was  obtained  by  forged  docnmenti 
or  perjured  testimony.  The  reason  of  the 
mle  Is  that  there  must  be  an  end  of  litiga- 
tion; and  when  parties  have  once  submitted 
a  matter,  or  have  had  the  opportunity  of 
submitting  it  for  Investigation  and  determi- 
nation, and  when  they  have  exhausted  every 
means  fi>r  reviewing  such  determination  in 
the  same  proceeding,  it  must  be  regarded  as 
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final  and  condoslTe,  nnleBS  It  can  be  sliown 
that  the  JnrlBdlctlon  of  the  court  has  been 
Imposed  upon,  or  that  the  preTaiUng  party 
by  some  extrinsic  or  collateral  fraud,  bos 
prevented  a  fair  submission  of  the  contro- 
versy. What,  then,  is  an  extrinsic  or  collat- 
eral frand,  within  the  meaning  of  tbls  rule? 
Among  the  Instances  given  In  books  are  such 
HB  these:  Keeping  the  unsuccessful  party 
away  from  the  court  by  a  false  promise  of 
compromise,  or  purposely  keeping  him  in 
Ignorance  of  the  suit;  or  where  an  attorney 
fraudulently  pretends  to  represent  a  party, 
and  connives  at  his  defeat,  or  being  regular- 
ly  employed,  corruptly  sells  out  his  client's 
interest  United  States  v.  Throckmorton,  98 
17.  8.  66,  66,  26  li.  Bd.  93,  and  authorities 
cited. 

"In  all  SQcli  instances  the  unsuccessful 
part  Is  really  prevented,  by  the  fraudulent 
contrivance  of  his  adversary,  from  having  a 
trial;  but  when  be  has  a  trial,  be  must  be 
prepared  to  meet  and  expose  perjury  then 
and  ther&  He  knows  that  a  false  claim  or 
defense  can  be  supported  in  no  otber  way; 
that  the  very  object  of  tbe  trial  Is,  if  possible, 
to  ascertain  the  truth  from  the  conflict  of 
evidence,  and  that,  necessarily,  the  truth  or 
falsity  of  tbe  testimony  must  be  determined 
in  deciding  tbe  issue.  Tbe  trial  is  bis  op- 
portunity for  making  tbe  truth  appear.  If, 
unfortunately,  he  falls,  being  overborne  by 
perjured  testimony,  and  if  he  likewise  fails 
to  show  tbe  Injustice  that  has  been  done  him 
on  motion  for  a  new  trial,  and  tbe  Judgment 
is  affirmed  on  appeal,  he  is  without  remedy. 
Tbe  wrong,  in  such  a  case.  Is,  of  course,  a 
most  grievous  one,  and  no  doubt  the  Legis- 
lature and  the  courts  would  be  glad  to  re- 
dress it  if  a  rule  could  be  devised  that  wotild 
remedy  tbe  evil  without  producing  mischiefs 
far  worse  than  the  evil  to  be  remedied.  End- 
less litigation,  in  which  nothing  was  ever  fin- 
ally determined,  would  be  worse  than  occa- 
sional miscarriages  of  Justice;  and  so  tbe  rule 
is  that  «  flual  Judgment  cannot  be  annulled 
merely  because  It  can  be  shown  to  have  been 
based  on  perjured  testimony;  for  If  this  could 
be  done  once.  It  could  be  done  again  and  again 
ad  Inflnltum."  See,  also,  to  tbe  same  point, 
Frlese  v.  Hummel,  26  Or.  145,  S7  Pac.  468, 
46  Am.  St  Rep.  610;  Little  Rock  &  Ft  S.  Ry. 
Co.  V.  Wells  (Ark.)  33  S.  W.  208,  30  L.  R.  A. 
560.  5-1  Am.  St  Rep.  216,  and  note;  Camp  v. 
Ward.  69  Vt  286,  37  Atl.  747,  60  Am.  St  Rep. 
929;  Hilton  v.  Guyot,  159  U.  S.  113, 16  Sup.  Ct 
139,  40  L.  Ed.  95;  U.  S.  v.  Throckmorton,  96  U. 
S.  63,  25  L.  Bd.  03,  and  tbe  many  cases  cited. 

Tbere  is  very  little  conflict  in  tbe  caees 
npoa  this  proposition.  In  Kansas  and  in 
New  York  a  different  rule  seems  to  pre- 
vail, although  in  the  latter  state  tbe  authori- 
ties are  conflicting.  See  Ross  v.  Wood,  70 
N.  Y.  8;  Smith  v.  Lowry,  1  Johns.  Ch. 
(N.  X.)  320.  While  there  are  suggestions  in 
arfnuneat  In  some  of  our  cases  which  seem 


to  indicate  that  false  swearing  may  be  ground 
ft>r  vacating  a  Jndgment  (see  Heatbcote 
V.  Hasklns,  74  Iowa,  500,  SB  N.  W.  4a7; 
Brovrn  v.  Byam,  59  Iowa,  52,  12  M.  W.  T70), 
yet.  In  neither  case  was  the  question  squarely 
decided.  In  all  other  cases  where  new  trials 
were  granted,  there  was  some  active  fraud, 
omission,  or  concealment,  some  extrinsic  or 
collateral  acts  not  Involving  the  merits  of 
tbe  case.  See  cases  above  cited.  In  Tucker 
V.  Stewart  121  Iowa,  714,  07  N.  W.  148,  we 
said  that  the  rule  announced  by  the  Supreme 
Court  of  the  United  States  In  U.  S.  v.  Throck- 
morton, supra,  is  that  uniformly  followed  In 
this  state.  This  settles  the  matter  for  this 
Jurisdiction,  and  we  need  only  restate  the 
doctrine;  which  is,  that  false  swearing  or 
perjury  alone  1b  not  ground  for  setting  aside 
or  vacating  a  Judgment  But,  if  accompanied 
by  any  frand  extrinsic  or  collateral  to  tbe 
matter  Involved  in  the  original  case  sofll- 
dent  to  Justify  tbe  conclusion  that  but  for 
such  frand  tbe  result  would  have  been  differ- 
ent, a  new  trial  may  be  granted.  Of  course, 
if  plaintiff  discovered  the  alleged  fraud  and 
false  swearing  within  a  year,  or,  by  tbe 
use  of  reasonable  diligence  on  her  part  might 
have  discovered  It  within  that  time,  she 
should  not  be  allowed  to  prosecute  tbls  pro- 
ceeding In  equity.  In  applying  tbls  last 
rule  defendant's  counsel  argue  that  as  a 
deed  to  some  property  which  It  is  now  claim- 
ed belongs  to  defendant  was  recorded  on  Au- 
gust 13,  1903,  plaintiff  must  be  held  to  a 
notice  tbereof,  and  should  have  brought  ber 
action  within  the  year.  But  the  recording 
of  tbe  deed  did  not  give  plaintiff  notice  of 
the  alleged  false  swearing  regarding  ieteai- 
ant's  property  at  the  time  Of  tbe  trial  for 
divorce.  Plaintiff  Is  not  contending  that  de- 
fendant had  this  property  at  the  time  of  the 
original  trial.  Further  contention  Is  made 
that  plaintiff  had  knowledge  of  tbe  alleged 
falsity  of  tbe  testimony  and  of  the  fraudu- 
lent concealment  in  October  of  the  year  1902. 
Tbere  is  a  dispute  in  tbe  testimony  about 
this  matter,  and  we  are  inclined  to  agree  with 
the  conclusion  of  the  trial  court  that  plain- 
tiff was  guilty  of  no  negligence  In  prosecuting 
ber  action.  As  to  tbe  falsity  of  defendant's 
testimony  at  the  divorce  trial  and  tbe  fraud- 
ulent concealment  of  bis  property  it  Is  suffi- 
cient to  say,  without  setting  forth  tbe  evi- 
dence, tbat  we  believe  be  bad,  at  least,  $000 
in  money  or  its  equivalent  at  tbe  time  be 
gave  his  testimony  In  the  original  trial  which 
be  was  then  fraudulently  concealing  and 
keeping  away  from  plaintiff.  The  testimony 
fairly  establishes  this  fact,  and  It  also  shows 
that  at  tbe  time  of  the  trial  of  this  case  be 
bad  something  like  $1,150  In  money  and 
property.  In  tbls  state  of  the  record,  defend- 
ant has  no  cause  for  complaint  of  tbe  ac- 
tion of  tbe  trial  court 

2.  PlaintlfTs  appeal  presents  tbe  question 
aa  to  the  right  and  duty  of  the  trial  court 
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to  modify  the  original  decree  as  to  alimony 
without  another  trial  of  that  Issue.  She  re- 
lies upon  section  3180  of  the  C!ode  which  pro- 
vides In  substance  that  the  court,  awarding  a 
divorce  decree,  may  make  such  subsequent 
changes  In  relation  to  the  property,  parties, 
and  maintenance  of  the  parties  as  the  cir- 
cumstances may  warrant,  or  as  are  deemed 
expedient  In  construing  this  statute,  the 
uniform  holding  has  been  to  the  effect  that 
as  the  original  decree  is  conclusive  upon  the 
parties,  upon  the  facts  and  circumstances  then 
existing  or  which  might  have  been  proved, 
no  change  will  be  made  therein  save  where 
there  has  been  a  change  In  the  circumstances 
of  the  parties  after  the  decree  Is  rendered. 
Blythe  v.  Blythe,  25  Iowa,  266;  Wilde  v. 
Wilde,  36  Iowa.  319;  Beld  v.  Beld,  74  Iowa, 
081,  39  N.  W.  102;  Ferguson  v.  Ferguson,  111 
Iowa,  158.  82  N.  W.  490.  Plaintiff  contends 
that  this  rule  was  modified  In  the  recent 
case  of  Crockett  v.  Crockett  (Iowa)  106  N. 
AV.  944.  But  this  Is  not  correct  as  an  exam- 
ination of  that  opinion  will  disclose.  There 
may  be  a  suggestion  In  that  case  that  where 
the  care  and  custody  of  a  child  Is  concerned 
Its  Interests  and  welfare  should  be  para- 
mount, but  there  was  no  thought  In  that 
case  of  modifying  the  rules  of  previous  cases 
with  reference  to  property  rights.  Plaintiff 
also  contends  that  fraud  and  false  swearing 
In  procuring  the  original  decree  Is  good 
ground  for  modifying  it  under  the  statute 
quoted.  But  this  cannot  be  so.  else  there 
would  be  no  end  to  litigation  of  this  character. 
The  original  decree  Is  final  and  conclusive, 
not  only  as  to  facts  then  proved,  but  as  to 
any  which  might  have  been  proved.  It  Is 
conclusive  upon  the  parties  as  to  their  then 
circumstances  no  matter  what  the  testimony 
may  have  been,  subject,  however,  to  be  set 
aside  for  fraud.  But,  when  set  aside  for 
fraud,  the  case  then  comes  on  for  a  retrial 
upon  testimony  to  be' adduced,  regarding  the 
circimistances  at  the  time  the  original  trial 
was  had,  and  upon  such  evidence  as  to  fu- 
ture circumstances  as  may  be  deemed  Im- 
portant In  determining  the  amount  to  be 
awarded  as  permanent  alimony. 

There  is  no  testimony  of  any  change  In 
plaintiff's  condition  since  the  original  trial, 
and  there  Is  no  evidence  of  any  substantial 
change  In  defendant's  condition,  save  that, 
perhaps,  he  has  $250  more  than  be  had  when 
the  divorce  was  granted.  As  a  new  trial 
was  ordered  of  the  main  case  upon  the  ques- 
tion of  alimony  It  would  not  only  be  usele-ss, 
but  confusing  to  modify  a  decree  which  has 
no  existence,  and  to  make  a  change  in  that 
supposed  award  because  defendant  had  ac- 
ijuired  $250  since  the  original  decree  was  ren- 
dered. We  are  of  opinion  that  the  trial 
court  was  not  Justified  in  modifying  the  de- 
cree as  asked  by  plaintiff  upon  the  record 
here  presented. 

The  result  Is  that  the  decree  on  both  ap- 
peals snould  be,  and  It  Is,  affirmed. 


In  re  RING'S  ESTATB.    RING  t.  LDND. 

LUND  V.   RING. 
(Supreme  Court  of  Iowa.    Nov.  14,  1906L) 

1.  EXECUTOBS  AND  ADKIMISTBATOBS — LfASK- 
HOLDS  OF  UKCEDENTS— RiOHTS  OJT  AOIUNIS- 
TOATOBS. 

The  interest  of  a  tenant  of  a  farm  from 
year  to  year  Is  a  chattel  real  which  on  the 
tenant's  death  passes  to  the  administrator  as 
personalty,  except  so  far  as  the  same  is  exempt 
as  a  homestead. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  { 
288.] 

2.  SaMK  —  CBOFB  on  liEASKHOLD  ESTATKS  — 
RiOIITS   OF   Adminibtbatob. 

Unharvested  crops  on  the  land  of  a  dece- 
dent at  the  time  of  hi8  death  go  to  the  adminis- 
trator as  assets  of  the  estate,  especially  where 
the  crops  are  on  a  leasehold. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  { 
284.] 

3.  Same. 

Crops,  planted  after  the  death  of  a  lessee 
on  the  leased  premises  during  the  life  of  tine 
lease,  belong  to  the  estate  of  the  lessee,  unless 
they  are  exempt 

4.  SaUB  —  LlABILITT     OF    ADHINISTRATOB  — 

Manaobuent  of  Estate. 

An  administrator,  having  an  order  for  the 
sale  of  all  the  personal  property  of  the  estate 
of  the  decedent,  is  not  liable  for  failing  to  make 
an  opportune  sale,  no  liability  attaching  for 
mere  error  of  judgment 

5.  Same. 

An  administrator  Is  not  personally  liable 
where  he  has  acted  in  good  faith  and  with  ordi- 
nary care  in  the  management  of  the  estate  of 
the  decedent,  and  he  is  not  liable  for  loss  in 
the  value  of  the  property  in  the  al>sence  of  bad 
faith  or  negligence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  § 
472.] 

6.  Saks. 

An  administrator,  acting  on  request  of  the 
widow  or  heirs  of  the  decedent  entitled  to  the 
property  of  the  estate.  Is  not  liable  for  depreci- 
ation in  the  value  of  the  property  in  the  ab- 
sence of  bad  faith. 

fEid.  Note.— For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  ( 
479.] 

7.  Same  — Rights  of  Widow  —  Exemption— 
Waiver. 

Under  Code  {  4017,  providing  that  any 
person  entitled  to  an  exemption,  does  not  waive 
his  right  thereto  by  failing  to  designate  the 
exempt  property,  etc,  a  widow  does  not  waive 
her  exemption  by  failing  to  object  to  an  ap- 
praisement which  does  not  set  apart  to  her  all 
of  the  property  to  which  she  is  entitled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  I 
703.J 

8.  Homestead — Death  of  Husband. 

The  homestead  of  a  tenant  of  a  farm  from 
year  to  year  passes  on  his  death  to  bis  widow, 
and  she  is  entitled  to  nse  and  occupy  It  at  least 
for  one  year. 

[Ed.  Note.— For  cases  in  point  see  voL  26, 
Cent  Dig.  Homestead,  §S  261,  270.] 

9.  Executors  and  Administrators — Assets 
OF  Estate— (tBowing  Crops  on  Homestead. 

An  administrator  of  a  deceased  tenant, 
holding  a  farm  from  year  to  year,  is  not  entitled 
to  a  crop  planted  on  the  homestead  40  acres, 
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and  grown  by  him  and  th«  widow  after  the 
death  of  the  tenant. 

[Ed.  Note.— For  cases  In  point,  gee  vol.  22, 
Cent.  Dig.  Elxecutors  and  Administrators,  i 
284.] 

10.  Sauk— Maj^aoekent  of  Estate— Liabil- 

ITT  OF  ADUINTSTBATOB. 

The  administrator  of  a  deceased  tenant, 
oo^npying  a  farm  from  year  to  year,  obtained 
an  order  to  sell  the  personal  property  of  the 
estate.  One  of  the  heirs  offered  to  pay  $1,200 
for  the  personalty  of  the  intestnte.  The  widow, 
owning  a  part  of  the  estate  and  entitled  to  a 
half  of  what  was  left  after  the  payment  of 
debts,  objected  to  the  sale.  The  administrator 
did  not  sell,  and  roDtinued  to  manage  the  prop- 
erty, and  incurred  neccssai?  expenses  for  so 
doing,  ne  subsequently  sold  the  estate  to  the 
widow  for  $1,200.  The  administrator  and  the 
widow  acted  in  good  faith.  Held,  that  the  ad- 
ministrator was  entitled  to  an  allowance  for 
the  necessary  expenses  incurred  in  the  manage- 
ment of  the  estate  subsequent  to  the  rejection 
of  the  offer  of  the  heir  to  buy  the  property. 

11.  Sauk  —  Claims — Pbesentation — Failube 
TO  Pbesent— ExcxrsES. 

An  administrator,  having  a  claim  against 
the  estate,  failed  to  file  it  during  the  year  fol- 
lowing his  appointment.  The  letters  of  admin- 
istration stated  that  all  claims  not  filed  within 
12  months  were  barred.  His  one  excuse  for 
failing  to  file  his  claim  within  the  year  was 
that  he  did  not  think  it  necessary.  Held,  that 
as  his  mistake  was  one  of  law  and  due  to  his 
own  neglect,  there  were  no  equitable  circum- 
stances sufficient  to  justify  the  court  in  grant- 
ing him  relief. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  i 
829.] 

Appeals  from  District  Court,  Mltcbell 
County;  J.  F.  Clyde,  Jndge. 

These  are  appeals  from  proceedings  in  pro- 
bate; the  first  being  an  appeal  by  Lund,  ad- 
ministrator, from  an  order  of  court,  rejecting 
certain  claims  made  by  blm  for  expenses  In- 
curred In  administering  the  estate  of  Sam 
Ring,  deceased;  and  the  second,  an  appeal 
by  Lund  who,  In  his  Individual  capacity,  filed 
a  claim  against  the  estate  of  said  Ring. 
This  claim  was  disallowed  by  the  trial  court 
Reversed  In  part    Aflflrmed  in  part. 

C.  E.  Salisbury  and  6.  E.  Marsb,  for  ap- 
pellant   Eaton   &    Salisbury,   for   appellee. 

DEEMER,  3.  June  10,  1003,  A.  N.  Lund 
was  appointed  administrator  of  the  estate 
of  Sam  Ring  deceased,  and  on  September  9, 
1904,  be  filed  bis  final  report  in  which  he 
made  a  statement  of  his  receipts  and  expend- 
itures. To  some  of  tbe  items  for  which  he 
asked  credit,  Peter  and  N.  P.  Ring,  belrs  of 
tbe  deceased,  filed  objections  upon  the  ground 
that  they  were  unauthorized  In  view  of  the 
fact  that  be  bad  an  opportunity  to  sell  all 
the  property  of  deceased  on  July  22,  1903, 
for  full  value,  to  N.  P.  Ring,  wblcb  oppor- 
tunity be  refused  and  neglected  to  avail  blm- 
self  of.  The  claim  wblcb  be  filed  against 
tbe  estate,  and  which  is  involved  in  the  sec- 
ond case  above  rtated,  is  for  money  borrowed 
by  deceased.  Claimant  was  appointed,  as 
above  stated,  and  gave  notice  of  his  appoint- 
ment June  17,  1903.  On  August  19,  1904, 
he  filed  the  claim  with  tbe  clerk  of  tbe  court 


and,  in  his  final  report  called  attention  ta 
the  matter,  and  asked  that  a  special  admin- 
istrator be  appointed  to  investigate  and  re- 
port upon  the  same.  October  1,  1904,  Lund 
resigned  as  administrator,  and  Martin  Moe 
was  appointed  as  administrator,  and  on  tbe 
same  day  Lund  filed  a  petition  for  tbe  al- 
lowance of  bis  claim,  setting  out  what  be 
deemed  to  be  cquitnble  circumstances  excus- 
ing his  delay  in  filing  and  proving  bis  claim. 
To  this  N.  P.  Ring  objected  upon  tbe  ground 
that  the  claim  was  not  filed  and  proved  with- 
in one  year,  and  asserting  that  no  valid  ex- 
cuse was  given  for  failure  to  file  the  claim 
within  proper  time.  Upon  bearing,  tbe  ob- 
jections to  the  credit  items  claimed  by  tbe 
administrator  were  generally  sustained,  and 
the  claim  for  borrowed  money  was  disallow- 
ed. Sam  Ring  died  intestate  April  25,  1903, 
without  issue,  but  leaving  his  wife,  Inga 
Ring,  surviving.  He  was  a  farmer  and,  at 
the  time  of  his  death,  was,  with  bis  wife,  oc. 
cupying  a  farm  of  155  acres  which  be  had 
rented  from  year  to  year.  Upon  that  farm 
be  had  horses,  cattle,  bogs,  and  farm  ma- 
chinery, and,  at  tbe  time  of  bis  death,  had 
sowed  barley  and  oats  upon  50  acres  of  tbe 
land.  After  bis  death,  his  widow  and  heirs 
and  personal  representative  planted  some  60 
acres  of  com  upon  the  land.  After  the  ap- 
pointment of  the  administrator,  tbe  person- 
al property  left  by  the  deceased  was  listed 
and  appraised  for  about  $1,100;  tbe  ap- 
praisement covering  tbe  corn,  oats,  and  bar- 
ley and  all  the  personal  property  save  a  list 
set  apart  to  the  widow,  wblcb  was  valued  at 
$199.  The  appraised  list  also  Included  150 
bushels  of  oats  for  feed  which,  it  seems,  was 
also  set  apart  to  the  widow  as  exempt  val- 
ued at  $40  and  a  wagon  and  double  harness 
and  a  miscellaneous  lot  of  tools  valued  In  tbe 
aggregate  at  $104. 

On  tbe  15tb  day  of  July,  1903,  tbe  admin- 
istrator made  application  to  tbe  court  to  sell 
tbe  personal  property  of  tbe  estate  as  soon 
as  fit  for  tbe  market,  for  tbe  reason  that 
feed  was  scarce  and  hard  to  obtain,  and  on 
tbe  same  day  tbe  application  was  granted, 
tbe  property  to  be  sold  for  not  less  than  its 
appraised  value.  It  seems  that  of  tbe  40 
acres  upon  which  the  buildings  and  improve- 
ments were  situated,  10  or  II  acres  was  In 
oats,  and  about  20  acres  In  com.  On  July 
22,  1908,  one  Peter  Ring  offered  tbe  adminis- 
trator $1,200  for  the  personal  property  of  tbe 
deceased,  consisting  of  crops,  grain,  cattle, 
hogs,  etc.,  upon  condition  that  the  widow 
would  give  him  tbe  use  of  her  machinery. 
Tbe  administrator  submitted  this  offer  to  Mrs. 
Ring,  and  she  said  that  if  he,  tbe  adminis- 
trator, was  not  compelled  to  make  the  sale, 
she  preferred  that  be  would  not  do  it  This 
was  reported  to  Ring,  and  bis  offer  was  re- 
fused. Tbe  com  was  put  in  by  the  use  of 
tbe  widow's  horses  and  maciiinery  and  tbe 
oatB  and  barley  were  harvested  by  the  use 
thereof,  and  help  was  employed  by  tbe  ad- 
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mlnlstrator  In  patting  In,  caring  for  and  har- 
restlns  some  of  tbe  crops.  On  October  1, 
1908,  tbe  admtnlBtmtor  sold  all  the  personal 
property  of  the  estate  to  the  widow  for  $!,• 
200.  In  bis  final  report  be  charged  himself 
with  the  proceeds  ot  this  sale  and  some  other 
Items  not  In  oontroveror,  amonnting  In  the 
aggregate  to  $2,237.40.  He  asked  credit  for 
$1,182.13  paid  ont  and  charged  himself  with 
the  net  balance  of  $1,042.27.  In  an  amend- 
ment to  the  report  he  asked  that  the  court 
fix  and  allow  a  reasonable  snm  for  his  serv- 
ices. The  principal  objections  to  tbe  report 
were  in  tbe  following  language : .  "(1)  To 
charges  against  said  estate  shown  by  vonch- 
ers  Noe.  1.  12,  14,  15,  16,  17,  21,  22,  24,  27, 
28,  29,  on  the  ground  that  tbe  said  Peter 
Ring  on  July  22,  1903,  ofTered  the  said  Lund, 
administrator,  for  the  personal  property,  be- 
longing to  said  estate,  the  sum  of  $1,200,  and 
offered  on  that  day  to  take  charge  of  said 
property,  cutting  the  grain,  haryesttng  the 
same,  caring  for  the  cattle,  and  save  all  fur- 
ther expense  in  caring  for  said  property  aft- 
er that  date.  That  many  of  said  Items  ob- 
jected to  were  on  account  of  exi)en8e  incurred 
subsequent  to  said  date  and  in  caring  for 
said  x^coperty.  That  many  of  the  items  con- 
slated  of  expense  of  harvesting,  stacking,  and 
threshing  grain.  That  at  least  a  part  of  the 
expense  in  hired  men  and  help  to  care  for 
said  grain  and  property  could  have  been 
avoided  If  the  offer  of  this  objector  had  been 
taken  at  the  time  It  was  made ;  that  this  ob- 
jector offered  to  pay  said  sum  of  $1,200  to 
said  Lund,  and  that  the  said  charges  and  ex- 
penses, Incurred  subsequent  to  said  date,  are 
not  legal  charges  against  the  estate.  (2)  Ob- 
jection Is  made  to  the  amendment  to  the  re- 
port on  tbe  ground  that  tbe  compensation 
for  which  said  administrator  asks  is  In  part 
based  on  work  that  he  claims  to  have  done 
In  caring  for  the  said  estate  after  July  22, 
1003."  The  trial  court  disallowed  items 
amounting  to  $227.66  and  allowed  the  admin- 
istrator as  and  for  his  compensation  the  sum 
of  $40.23,  and  ordered  liim  to  turn  over  to 
Moe,  tbe  administrator  appointed  In  his 
stead,  tbe  snm  of  $169.87  In  addition  to  the 
balance  already  turned  over  of  $1,042.27. 
By  stipulation,  however,  an  item  for  taxes 
was  reduced  from  $37.03  to  $19.53.  The 
items  disallowed  were  for  expenses  Incurred 
In  the  management  and  care  of  the  property 
after  Ring  made  this  offer  to  take  and  pay 
for  It. 

There  Is  no  claim  that  these  expenses  were 
exorbitant,  or  that  they  were  not  necessary 
in  the  event  It  be  found  that  the  administra- 
tor was  justified  in  refusing  the  offer  made 
by  Ring.  The  contention  on  the  part  of  the 
objector  Is  that  the  administrator  was  guil- 
ty of  negligence  or  bad  faith  in  not  accepting 
this  offer,  and  that  he  should  not  be  allowed 
anything  for  the  care  and  management  of  the 
property  after  this  offer  was  made.  The  ad- 
ministrator denies  any  bad  faith  or  negli- 


gence In  tbe  matter  and  oontende  that  be 
bad  not  authority  to  sell  all  tbe  property 
for  the  reason  that  iiert  of  It  did  not  belong 
to  the  estate,  that  part  of  It  was  npon  the 
homestead,  and  was  a  part  thereof^  especial- 
ly the  growing  cr«^>s,  and  that  In  no  event 
could  he  sell  tbe  com  which  was  planted 
by  the  widow  and  himself  after  the  death  of 
Ring.  There  Is  also  a  goieral  claim  that 
port  of  the  property ;  that  It  to  say,  the  leas- 
ed land  and  the  crops  growing  tha«on,  was 
and  is  realty  which  passed  to  the  widow  and 
heirs,  and  that  he  oonld  not  sell  the  same 
as  part  of  the  assets  of  the  estate.  Tbe 
claims  which  were  disallowed  were  not 
claims  against  the  estate,  but  wero  part  of 
tbe  exp^ises  of  administration,  if  anything, 
and  If  the  property  was  realty,  as  claimed, 
tbe  administrator  was  not  justified  in  Incur- 
ring the  same.  And  on  the  other  band,  if 
this  be  true,  he  Is  not  entitled  to  recover 
anything  by  way  of  compensation  for  ex- 
penses Incurred  In  the  management  thereof. 
But  It  is  not  true  that  this  leasehold  Interest 
was  realty.  It  was  a  chattel  real,  which, 
except  It  be  for  the  homestead  part,  passed 
to  the  administrator  as  personal  property,  and 
he  was  authorized  and  required  to  take 
charge  of  it  and  of  the  crops  growing  there- 
on, and  to  care  for,  preserve,  and  dispose  of 
the  same.  Thornton  v.  Mehring  aiL)  25  N.  EL 
958;  McCormlck  v.  St^hany  (N.  J.  Ch.)  41 
Ati.  840;  Rickard  v.  Dana  (Vt)  52  Atl.  113. 
Moreover,  aside  from  the  question  of  home- 
stead, all  growing  and  unharvested  crops  on 
the  land  of  the  decedent  at  the  time  of  his 
death,  such  as  are  raised  annually  or  period- 
ically by  labor  or  planting,  go  to  tbe  admin- 
istrator or  personal  representative  as  assets 
of  the  estate.  This  Is  particularly  true  where 
the  crops  are  upon  a  leasehold.  Marx  v. 
Nelms,  05  Ala.  304,  10  South.  551;  Humphrey 
V.  Merritt,  51  Ind.  197 ;  Penballow  v.  Dwlght; 
7  Mass.  84,  5  Am.  Dec.  21 ;  McGee  t.  Walker 
(Mich.)  64  N.  W.  482;  Wadsworth  v.  Alecott, 
6  N.  Y.  64.  And  for  like  reason  crops,  plant- 
ed after  the  death  of  a  leasee  npon  leased 
premises  during  the  life  of  the  lease,  belong 
to  the  estate  unless  there  be  an  exemption 
thereof.  Crops,  growing  upon  leased  prem- 
ises at  tbe  time  of  decedent's  death,  save  fbr 
some  exemption,  are  assets  for  the  estate  and 
the  administrator  may  sell  them  as  they 
stand,  or  he  may  proceed  to  care  for,  culti- 
vate, and  harvest  them  using  all  the  property 
upon  the  place  belonging  to  the  estate  for 
that  purpose.  If  be  concludes  to  do  the  lat- 
ter, he  should  be  allowed  his  expenses  In- 
curred therefor.  Farley  v.  Hord,  45  Miss. 
96.  Ttata  Involves  also  the  thought  that  the 
administrator  may,  If  he  so  elects,  sell  the 
leasehold  unless  the  same  or  some  part  there- 
of be  exempt,  or  he  may  continue  the  lease. 
In  any  event,  being  responsible  as  such  ad- 
ministrator for  the  rents.  Inches  v.  Dickin- 
son, 2  Allen  (Mass.)  71,  79  Am.  Dec.  765.  The 
administrator  In  this  case  had  an  order  for 
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the  Bale  of  all  the  property  of  the  estate,  but 
he  is  not  to  be  held  liable  merely  for  failure 
to  make  an  opportune  sale.  Sunday's  Ap- 
peal (Pa.)  18  AU.  931.  No  liability  attaches 
for  mere  -error  of  Judgment.  In  re  Conser 
(Or.)  66  Pac.  607;  In  re  Worcester  (Vt)  15 
Ati.  836. 

Generally  speaking, '  an  administrator  Is 
not  held  personally  liable  where  he  has  acted 
In  good  faith  and  with  ordinary  care  and 
pmdence  in  the  management  of  an  estate, 
and  he  is  not  liable  for  loss  or  depreciation 
in  the  value  of  the  property  in  the  absence 
of  a  showing  of  bad  faith  or  negligence. 
Hancox  v.  Meeker.  95  N.  T.  528;  Parker  ▼. 
Glover  (N.  J.)  9  Atl.  217.  If  he  acts  upon 
request  of  the  widow  or  heirs  entitled  to 
the  property,  this  will  excuse  him  in  the  ab- 
sence of  a  {^lowing  of  bad  faith.  Ward  v. 
Tlnkham  (Mich.)  32  N.  W.  901.  It  is  general- 
ly held  thnt  an  administrator  Is  entitled  to  his 
expenses  In  caring  for  crops,  etc.,  upon  leas- 
ed premises.  Edwards  t.  Ela,  5  Allen  (Mass.) 
87:  Tayloo  v.  Bnsb,  75  Ala.  432;  Hlnson  v. 
Williamson.  74  Ala.  1^;  In  re  Smith,  118 
Cal.  462,  60  Pac,  701. 

We  are  now  brought  down  to  the  question 
of  exemption.  Under  the  law  all  the  exemp- 
tions allowed  to  the  husband  as  bead  of  the 
family  shall,  ui>on  his  death,  be  set  apart  to 
the  widow  as  her  property.  This  was  at- 
tempted to  be  done,  but  not  all  of  the  prop- 
erty to  which  the  widow  was  entitled  was 
set  apart  to  her  In  the  appraisement  and  the 
offer  made  by  Ring  Included  part  of  this  ex- 
empt property.  The  widow  did  not  waive 
her  exemption  by  failure  to  object  to  the 
appraisement  Code,  section  4017.  The  prop- 
erty which  was  not  exempt  was  apprais- 
ed at  approximately  the  sum  of  $900  and  the 
offer  of  Ring  was  for  all  the  property  which 
belonged  to  the  estate.  It  Is  said  that  the 
crops  growing  and  grown  upon  the  home- 
stead 40  acres  of  land  occupied  by  decedent 
at  the  time  of  his  death  were  also  exempt, 
and  that  the  administrator  could  not  sell 
them.  That  there  may  be  a  homestead  in  a 
leasehold  interest  is  well-established  law  in 
this  state.  Johnson  Oo.  v.  Carroll,  109  Iowa, 
571,  80  N.  W.  683.  Lessell  v.  Goodman,  97 
Iowa,  681,  66  N.  W.  9i7,  59  Am.  St  Rep.  432, 
and  cases  cited.  The  homestead  passed  to 
the  widow,  and  she  was  entitled  to  use  and 
occupy  it  at  least  for  one  year.  See  Code, 
section  2985.  Whatever  the  rule  as  to  the 
annual  crops  growing  upon  the  land  at  the 
time  of  the  decedent's  death,  the  adminis- 
trator was  not  entitled  to  the  com  planted 
upon  the  homestead  40  acres  and  grown  by 
him  and  the  widow  after  the  death  of  the 
husband.  So  that  the  administrator  had  no 
right  to  sell  Ring  the  corn  growing  on  this 
40  acres.  Aside  from  all  this,  however,  the 
widow,  who  owned  a  part  of  the  property 
which  Ring  proposed  to  buy  and  who  was  to 
take  one-half  of  all  the  property  left  after 
the  payment  of  debts,  by  reason  of  there 


being  no  Issue,  objected  to  the  sale  to  him, 
Ring,  and  there  is  no  evidence  of  any  bad 
faith,  either  on  her  part  or  upon  that  of  the 
administrator.  This,  In  Itself,  under  the 
rules  above  stated,  was  a  sufficient  excuse 
for  not  selling  the  property  to  Ring.  The 
only  evidence  of  bad  faith  on  the  part  of  the 
administrator  is  that  he  thereafter  sold  the 
property  of  the  estate  for  $1,200  to  the  wid- 
ow, and  It  is  said  that  this  was  the  same 
property  which  Ring  offered  $1,200  for  some 
three  months  before.  But  it  does  not  suffi- 
ciently appear  that  It  was  the  same  property. 
Indeed,  it  was  not  the  same,  for  the  widow, 
of  course,  did  not  buy  and  pay  for  her  own 
property  when  she  purchased.  The  adminis- 
trator undoubtedly  made  a  good  sale  to  the 
widow.  All  the  nonexempt  property,  includ- 
ing all  the  corn  then  growing  upon  the  land, 
was  appraised  at  about  $900.  The  administra- 
tor received  $1,200  therefor  and  his  expenses 
which  were  disallowed,  not  including  taxes, 
amounted  to  about  $200. 

We  are  constrained  to  hold  that  the  court 
was  in  error  In  disallowing;:  the  expenses  in- 
curred In  the  management  and  care  of  the 
property  after  Ring  made  his  offer.  There 
is  difficulty  In  stating  the  account  correctly 
because  of  expenses  incurred  to  some  extent, 
at  least,  In  the  management  of  the  home- 
stead property.  The  trial  court  found  that 
the  administrator,  Lund,  had  turned  over  to 
his  successor  the  sum  of  $1,042.27,  allowed 
him  $40.25  for  his  services,  but  disallowed 
claims  amounting  to  $227.66,  the  net  result  of 
which,  was  an  order  that  the  administrator 
pay  over  to  Moe,  his  successor,  the  further 
sum  of  $169.87.  We  are  of  opinion  that  as 
the  administrator  has  turned  over  the 
amount  stated,  and  has  had  no  compensation 
for  his  services  that  nothing  further  should 
be  demanded  of  him.  The  larger  part  of 
his  e.xpenses  was  for  the  care  of  property 
belonging  to  the  estate,  and  we  believe  that 
Justice  will  be  done  by  allowing  him  In 
toto  for  compensation  and  expenses,  the 
amount  found  due  by  the  court  to  wit  $169.- 
87.  This  will  balance  his  account  and  leave 
him  without  anything  for  compensation. 
The  result  in  that  his  final  report  should  be 
approved,  and  he  discharged  as  administra- 
tor. 

3.  As  to  his  claim  against  the  estate. 
This  was  disallowed  because  not  filed  in 
time,  and  there  was  no  showing  of  any  equi- 
table circumstances  entitling  him  to  relief. 
We  must  assume  for  the  purposes  of  the  case 
that  the  claim  is  a  valid  one  for  the  sum 
of  $165,  and  it  also  appears  that  the  estate 
is  unsettled.  The  only  reasons  given  for 
not  filing  the  same  within  the  year  as  re- 
quired by  statute  we  quote  from  the  testi- 
mony of  the  claimant  as  follows:  "At  the 
time  I  was  appointed  administrator  I  did 
not  know  or  understand  that  claims  were 
to  be  filed  before  payment  made.  My  un- 
derstanding was  to  examine  a  claim  and 
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Batlsfy  myself  as  Trell  as  I  could  that  It  was 
a  Just  debt  against  tbe  estate  and  if  I  found 
tliat  it  was,  that  I  was  empowered  to  pay 
It  During  the  first  year  after  my  appoint- 
ment, I  did  not  understand  that  my  claim 
against  the  estate  was  different  from  any 
other  party  or  creditor.  I  did  not  know  that 
a  claim  In  my  own  behalf  was  not  to  be 
treated  like  a  claim  In  behalf  of  any  other 
creditor  until  tbe  claim  marked  'Exhibit  1' 
was  made  out.  Prior  to  that  time  I  did  not 
know  that  it  was  necessary  that  a  special 
administrator  be  appointed  to  act  on  my 
claim.  •  •  •  After  my  appointment  aa 
administrator  and  during  the  year  following 
and  until  July  21,  1004,  I  considered  the 
$165  as  an  Item  which  I  was  to  receive 
credit  for  at  all  times  or  when  I  was  mak- 
ing my  report  I  supposed,  and  understood 
and  belieTed  at  all  times  prior  to  that  date 
that  the  amount  owing  me  would  be  de- 
ducted from  what  I  owed  on  settlement  of 
the  estate.  •  •  •  did  not  have  an  at- 
torney when  I  became  administrator  of  the 
estate.  I  cannot  say  when  I  employed  Mr. 
Marsh  as  attorney.  I  did  not  advise  with 
him  about  claims  against  the  estate.  I 
received  written  evidence  from  clerk  of  my 
appointment  as  administrator.  I  have  had 
It  ever  since  In  my  possession.  I  don't  think 
that  I  read  It  I  think  I  noticed  to  some 
extent  on  that  blank  printed  directions  to 
administrators  and  executors,  t  could  not 
say  how  much  I  read  of  It  I  may  have  read 
It  all." 

It  also  appears  that  letters  of  administra- 
tion were  issued  to  claimant  which  dearly 
stated  tbat  all  claims  should  be  sworn  to 
and  filed  and,  when  filed,  should  be  approv- 
ed by  the  administrator.  These  letters  also 
stated  that  all  claims  not  filed  within  12 
months  were  forever  barred.  Claimant  was 
himself  tbe  administrator  of  tbe  estate,  and 
has  only  himself  to  blame  for  not  filing  his 
claim.  His  mistake  was  purely  one  of  law, 
and  due  wholly  to  bis  own  neglect  His  only 
excuse  Is  that  he  did  not  think  it  necessary 
to  file  claims.  Surely,  that  Is  not  an  equi- 
table circumstance  which  will  Justify  the  re- 
lief sought  Colby  v.  King,  67  Iowa,  458,  25 
N.  W.  704;  Cory  v.  Gillespie,  94  Iowa,  850, 
62  N.  W.  837;  Ferrall  v.  Irvine.  12  Iowa,  54; 
Roaf  V.  Knight,  77  Iowa.  506,  42  N.  W.  433; 
In  re  Jacobs'  Estate  (Iowa)  93  N.  W.  94; 
Moslier  v.  Goodale  (Iowa)  106  N.  W.  195. 
The  trial  court  was  right  In  dismissing  the 
claim. 

The  result  of  the  whole  matter  is  that  in 
the  first  case  the  order  and  Judgment  of 
the  court  must  be  reversed,  and  the  cause 
remanded  for  one  in  harmony  with  this 
<q)lnlon;  and  that  in  the  second  cause,  tbat 
the  order  and  Judgment,  dismissing  the 
claim.  Is  right  and  should  be  affirmed.  Ap- 
pellant will  pay  one-fourth  and  appellee  three- 
fourths  of  the  costs  of  this  appeal. 

Reversed  in  part  and  affirmed  in  part 


BOWMAN  V.  HUMPHRBT. 
(Supreme  Court  of  Iowa.    Nov.  15,  liKXt.; 

1.  Watebs  and  Wateb  Cotteses— Nuibancb 
— AonoR  FOB  Damages  —  Cortwbutort 
Wbono  or  Plaintiff. 

Where  the  owner  of  a  creamery  maintains 
a  nuisance  in  that  he  deposits  refuse  in  a  run- 
ning stream  so  that  the  waters  are  polluted  as 
tbey  pass  the  lower  riparian  owner,  the  fact 
tbat  the  lower  owner  had  also,  by  his  own  in- 
dependent act,  cast  foul  or  unwholesome  ma- 
terial into  tbe  same  stream  during  tbe  same 
Period,  would  not  defeat  his  right  to  recover 
or  so  much  of  tbe  damage  as  was  fairly  at- 
tributable to  the  wrong  of  the  owner  of  tbe 
creamery,  the  doctrine  of  contributory  negli- 
gence not  being  applicable  to  an  action  to  re- 
cover for  a  nuisance. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  i  63.] 

2.  Affeai>-Habmles8   Ebbob— iHSTsncriONS. 

In  an  action  for  damages  for  polluting  a 
stream,  an  instruction  that  the  plaintifC  could 
not  recover  if  his  own  act  contributed  in  a  ma- 
terial degree  to  the  injury  was  not  prejudicial 
to  defendant 

[E!d.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  §  4056.] 

Appeal  from  District  Court  Wayne  Oona- 
ty;  H.  M.  Towner,  Judge. 

Action  at  law  to  recover  damages  for  an 
alleged  nuisance.  Verdict  and  Judgment  fi>r 
plaintiff,  and  defendant  appeals.    Affirmed. 

Miller  &  Steele  and  Freeland  &  Carter, 
for  appellant.  Livingston  &  Son,  for  appel- 
lee. 

WEAVER,  J.  Defendant  owns  and  oper- 
ates a  creamery  In  Wayne  county,  Iowa,  and 
this  action  is  based  upon  the  claim  that  be, 
by  his  employes  and  servants,  casts  the 
filthy  refuse  matter  from  said  creamery  Into 
a  running  stream  which  passes  from  tals 
premises  to  those  of  plaintiff,  and  thereby 
has  so  befouled  and  corrupted  the  waters  as 
to  poison  the  same  and  cause  noxious  and 
offensive  odors  to  arise  therefrom  to  the  in- 
jury of  plaintiff  and  bis  family.  Defendant 
answers  alleging  tbat  he  has  conducted  bis 
creamery  according  to  tbe  most  modem  and 
best  approved  methods,  and  kept  the  same  In 
a  cleanly  condition.  He  further  alleges  that 
the  real  source  of  the  corruption  of  the  wa- 
ter is  the  act  of  the  neighboring  town  of 
Humeston,  and  of  a  certain  railway  company, 
both  being  farther  up  the  stneam,  and  both 
It  Is  alleged  draining  unclean  substances 
therein.  He  also  charges  that  plaintiff  him- 
self deposited  dead  animals  and  other  un- 
clean substances  on  his  land  in  such  manner 
as  to  cause  or  contribute  to  the  fouling  of  the 
stream.  Upon  trial  to  a  Jury,  there  was  a 
verdict  and  Judgment  for  plaintiff  for  $100 
and  defendant  appeals.  Tbe  case  has  been 
once  before  in  this  court  (see  100  N.  W.  855) 
when  a  new  trial  was  ordered.  On  the  sec- 
ond trial,  the  district  court  Instructed  tbe 
Jury  tbat  If  plaintiff,  by  his  own  wrongful 
acts  in  leaving  tbe  carcasses  from  dead  ani- 
mals where  they  would  drain  into  the  stream. 
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contrlbnted  "In  any  material  degree"  to  the 
corruption  of  the  water  tben  he  oould  not 
recover  damages. 

1.  The  defendant  makes  the  point  that  if 
plalntlil  contributed  in  any  degree  wliatever 
to  the  injury  of  wblcb  be  complains,  be  la 
not  entitled  to  recover,  and  therefore  tbe 
Instruction  that  to  defeat  such  recovery  on 
tbls  ground  bis  own  act  must  have  contribut- 
ed to  tbe  injury  "in  a  material  degree"  was 
erroneous.  If  tbe  doctrine  of  contributory 
negligence  is  applicable  to  this  class  of  cases, 
it  will  have  to  be  conceded  that,  under  the 
rule  recognized  by  this  court  in  Root  ▼. 
Railroad  Co.,  122  Iowa,  473,  98  N.  W.  291,  tbe 
instruction  cannot  be  sustained.  It  must  be 
noted,  however,  that,  in  legal  effect,  tbe  peti- 
tion charges  tbe  defendant  with  creating  and 
maintaining  a  nuisance,  and  tbe  question  now 
presented  is  whether,  upon  trial  of  a  claim 
of  tbls  kind,  tbe  defendant  may  invoke  the 
rule  of  law  upon  which  tbe  appellant  herein 
relies.  This  question  bas  been  directly  or 
indirectly  involved  in  several  cases  which 
have  been  before  tbls  court,  and  the  deci- 
sions have  not  been  in  all  respects  barmo- 
nlona.  See  Randolf  v.  Bloomfleld,  77  Iowa, 
,  50,  41  N.  W.  562,  14  Am.  St  Rep.  268;  Cor- 
rell  V.  Cedar  Rapids,  110  Iowa,  333,  81  N.  W. 
724;  Ferguson  v.  Firmenicb,  77  Iowa,  676,  42 
N.  W.  418,  14  Am.  St  Rep.  818.  In  view  of 
tbls  situation  we  have,  with  considerable 
thoroughness,  re-examined  tbe  available  au- 
thorities, and  reach  the  conclusion  that  tbe 
doctrine  of  contributory  negligence  has  no 
proper  application  to  an  action  to  recover 
damages  for  a  nuisance.  Nuisance  is  a  con- 
dition, and  not  an  act  or  failure  to, act  on 
part  of  the  person  responsible  for  the  con- 
dition. If  tbe  wrongful  condition  exists,  and 
tbe  person  charged  therewith  is  responsible 
for  its  existence,  he  is  liable  for  tbe  result- 
ing damages  to  others,  though  be  may  have 
used  tbe  highest  possible  degree  of  care  to 
prevent  or  minimize  the  deleterious  effects. 
Nor  Is  it  any  answer  to  say  that  a  creamery, 
or  tannery,  or  industrial  plant  of  any  kind 
is  a  perfectly  legitimate  enterprise,  or  one  of 
great  and  general  convenience  and  benefit, 
for  if  it  be  of  such  a  nature,  or  be  so  con- 
ducted, that  it  substantially  pollutes  or  de- 
stroys tbe  usefulness  and  value  of  the  wa- 
ter to  the  proprietors  of  the  lower  lands,  it 
is  a  nuLsance  for  which  action  will  He, 
tbough  the  utmost  care  has  been  taken  to 
avoid  all  Just  cause  of  complaint.  Suther- 
land's damages  (4tb  Ed.)  {  1035;  Pacb  v. 
Geoffrey,  67  Hun,  401,  22  N,  X.  Supp.  275; 
Aldricb  v.  Howard,  8  R.  I.  246;  Pennoyer  v. 
Allen.  56  Wis.  502,  14  N.  W.  609.  43  Am. 
Rep.  728;  Laflin  v.  Teamey,  131  111.  322,  23 
N.  E.  389,  7  L.  R.  A.  2C2.  19  Am.  St  Rep.  34; 
Ducktown,  etc.,  Co.  v.  Barnes  (Tenn.)  60  S. 
W.  693;  Bohan  v.  Gas  Light  Co.  (N.  T.)  25 
N.  B.  246,  9  U  B.  A.  711;  Dygert  v.  Schenck, 
23  Wend.  [N.  T.]  446,  35  Am.  Dec.  576; 
Jutte  V.  Hughes,  67  N.  T.  267;  Hauck  v. 
Tidewater  Co.,  163  Pa.  866,  26  Atl.  644,  20 


L.  R.  A.  642,  34  Am.  St  Rep.  710;  Susque- 
banna  F.  Co.  v.  Malone,  73  Md.  268,  20  Atl. 
900,  9  L.  R.  A.  737,  25  Am.  St  Rep.  696; 
Stokes  V.  Railroad  Co.  (Pa.)  63  Atl.  1028. 
True,  a  nuisance  may  arise,  or  be  created 
either  by  a  positive  wrongful  act  or  by  tbe 
neglect  of  some  duty  of  prevention.  Tbe 
negligence,  if  any,  may  usually  be  proved, 
not  as  being  itself  essential  to  the  right  of 
recovery,  but  for  tbe  purpose  of  fixing  the 
responsibility  for  tbe  existence  -of  the  con- 
dition which  constitutes  the  cause  of  com- 
plaint So,  too,  the  defendant  may  prove 
if  be  can  that  tbe  plaintiff,  by  bis  own  n^li- 
geuce,  or  by  bis  own  willful  wrong,  brought 
about  In  whole  or  In  part  the  Injury  for 
wblcb  be  sedcs  damages,  but  this  is  not  be- 
cause of  tbe  application  of  tbe  doctrine  of 
contributory  negligence,  but  because  it  is 
always  competent  for  a  defendant  to  show 
that  the  act  or  wrong  with  which  be  is 
charged  is  in  fact  properly  chargeable  to 
plaintiff  himself  or  to  another  for  whose  con- 
duct be  is  not  responsible.  In  other  words, 
a  plaintiff  In  such  an  action  is  subject  to  tbe 
general  rule  that  no  person  Is  entitled  to  re- 
cover from  another,  for  damages  which  have 
been  occasioned  by  his  own  act  or  bis  own 
neglect.  But  where  the  right  to  recover  dam- 
ages does  not  depend  upon  tbe  establishment 
of  negligence  in  the  defendant  the  plalntifTs 
negligence  will  not  defeat  his  recovery  If  de- 
fendant's wrong  bas  operated  to  Increase  or 
aggravate  bis  damages.  Stated  otherwise, 
and  as  applied  to  tbls  case,  if  tbe  defendant 
created  a  nuisance  upon  plaintiff's  premises 
by  fouling  the  waters  of  tbe  stream,  the 
fact  that  plaintiff  bad  also,  by  his  own  sepa- 
rate and  Independent  act  cast  foul  or  un- 
wholesome material  Into  tbe  same  stream 
during  the  same  period  would  not  defeat  bis 
right  of  recovery  for  so  much  of  the  result- 
ing damage  as  was  fairly  attributable  to  the 
defendant's  wrong.  Oould  v.  McKenna,  88 
Pa.  297,  27  Am.  Rep.  705;  Underwood  v. 
Waidron,  33  Mich.  232;  Robinson  v.  Baugb, 
31  Mich.  290;  Railroad  Co.  v.  Smith,  64  Fed. 
679, 12  C.  C.  A.  384,  27  Ia  R.  A.  131;  Thomas 
V.  Kenyon,  1  Daly  (N.  T.)  132;  New  Albany 
V.  Slider  and.  App.)  62  N.  E.  626;  Railroad 
Co.  V.  Hamilton  (Ala.)  14  South.  167,  46  Am. 
St  Rep.  48;  Satterfleld  v.  Rowan,  83  Ga.  187, 
9  S.  B.  677;  Smlthwlck  v.  Hall,  69  Conn. 
201,  21  Atl.  924.  12  L.  R.  A.  279,  21  Am. 
St  Rep.  104;  Dodd  v.  Holme,  1  Ad.  &  El. 
493;  Randolf  v.  Bloomfleld,  77  Iowa,  50, 
41  N.  W.  .562,  14  Am.  St  Rep.  268;  Correll 
V.  Cedar  Rapids,  110  Iowa,  338,  81  N.  W. 
724. 

That  the  doctrine  of  contributory  negli- 
gence does  not  apply  where  nuisance  is 
charged  is  illustrated  in  cases  where  tbe 
complainant  has  purchased  property  or,  per- 
haps, has  established  bis  residence  In  the  im- 
mediate vicinity  of  an  already  existing  nui- 
sance. This,  It  is  generally  held,  be  has  a 
right  to  do,  and  his  imprudence  or  negligence 
in  thus  moving  into  tbe  sphere  of  the  in- 
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Jurious  effects  of  the  nuisance  will  not  setre 
to  avoid  his  claim  for  damages.  People  v. 
Lead  Works,  82  Mich.  471,  40  N.  W.  735, 
9  U  R.  A.  722;  Bushnell  t.  Robeson,  62 
Iowa,  540,  17  N.  W.  888;  21  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  691.  Even  where  negli- 
gence Is  alleged  in  an  action  for  damages  on 
account  of  nuisance,  it  Is  not  necessary  to 
prove  it  Stokes  v.  Railroad  Co.  (Pa.)  63  Atl. 
1028.  Indeed,  even  where  negligence  of  the 
defendant  Is  .charged  as  the  basis  of  plaintiff's 
claim,  contributory  negligence  is  not  predica- 
ble  of  an  act  or  omission  of  the  plaintiff  the 
only  effect  of  which  is  to  increase  or  aggra- 
vate the  injury  arising  from  the  defendant's 
negligence.  In  other  words.  If  wholly  inde- 
pendent of  plaintiff's  act  or  omission,  the  ef- 
fect of  defendant's  act  or  omission  is  to  in- 
jure the  plaintiff,  the  latter  may  recover  for 
such  Injury.  It  may,  sometimes,  be  difficult 
to  separate  and  apportion  the  damages 
chargeable  to  the  defendant,  but  that  difll- 
culty  goes  simply  to  the  amount  and  not  to 
the  right  of  recovery.  As  said  by  the  court 
in  Railroad  Co.  v.  Smith,  64  Fed.  679,  12 
C.  C.  A.  384,  27  L.  R.  A.  131,  "in  such  cases 
each  party  is  chargeable  with  the  consequen- 
ces of  his  own  conduct"  See,  also,  Gould  v. 
McKenna,  86  Pa.  297,  86  Am.  Rep.  70S; 
Smlthwlclc  V.  Hall,  59  Conn.  261,  21  Atl.  924, 
12  L.  R.  A.  279,  21  Am.  St  Hep.  104. 

A  careful  reading  of  the  instruction  given 
by  the  trial  court  in  this  case  seems  to  in- 
dicate an  intention  to  direct  the  Jury  with 
reference  to  plalntlfTs  "contributory  wrong" 
as  distinguished  from  "contributory  negli- 
gence," and,  for  this  distinction,  there  is  to  be 
found  apparent  support  in  Ferguson  v.  Fir- 
nienlcb,  supra,  decided  by  this  court.  In  that 
case,  under  circumstances  very  similar  to 
those  in  the  case  at  bar,  it  was  shown  that 
the  defendant  polluted  the  stream  by  the 
discharge  of  refuse  matter  from  its  glucose 
works,  and  there  was  also  evidence  tending 
to  show  that  plaintiff,  owning  the  land  be- 
low those  works,  also  maintained  a  slaughter 
house  from  which  other  offensive  material 
drained  into  the  same  stream.  In  the  course 
of  the  opinion,  it  is  said:  "It  is  insisted  by 
the  appellee  that  he  Is  entitled  to  recover  if 
a  wrong  has  been  proven  notwithstanding 
the  fact  that  he  may  have  contributed  to  it 
W^e  do  not  think  the  position  is  well  taken. 
If  plaintiff  contributed  to  the  wrong,  be  and 
defendant  were  Joint  wrongdoers.  In  law 
the  act  of  each  was  the  act  of  both.  There 
is  no  contribution  among  tort-feasors  who 
have  all  knowingly  committed  a  wrong,  and 
the  damage  Is  not  severable  or  apportionable 
between  them."  Now,  while  the  doctrine 
here  stated  is  undoubtedly  correct  as  applied 
to  an  appropriate  state  of  facts,  It  Is  not 
difficult  to  see  that  it  Is  misapplied  under 
circumstances  such  as  are  here  presented. 
Joint  liability  of  wrongdoers,  each  for  all 
and  all  for  each,  exists  only  where  the  wrong 
itself  Is  Joint.  If  the  separate  wrongful  acts 
of  two  or  more  persons,  acting  independently 


without  concert,  plan,  or  agreement,  unite 
to  cause  injury  to  another,  such  persons  are 
not  Joint  wrongdoers  within  the  meaning  of 
the  law,  and  each  is  liable  to  the  Injured 
party  for  only  so  much  of  said  injury  as  is 
chargeable  to  his  own  and  separate  Individu- 
al act.  Bonte  v.  Postel,  109  Ky.  64,  58  Sw 
W.  536,  61  L.  R.  A.  187;  Sparkman  v.  Swift 
81  Ala.  231,  8  South.  160;  Bard  v.  Yohn,  26 
Pa.  482;  La  France  v.  Krayer,  42  Iowa,  143; 
Harley  v.  Merrill,  83  Iowa,  79,  48  N.  W.  1000; 
De  Donato  v.  Morrison,  160  Mo.  581,  61  S.  W. 
641;.  Little  Schuylkill  Navigation  R.  &  Coal 
Co.  V.  Richards,  57  Pa.  142,  98  Am.  Dec  209; 
Wlest  V.  Electric  Traction  Co.,  200  Pa.  148, 
49  Atl.  891,  58  L.  R.  A.  666;  Lull  v.  Improve- 
ment Co.,  19  Wis.  101.  As  suggested  by  the 
Pennsylvania  court.  If  the  tort  of  the  parties 
was  several  when  committed  It  did  not  be- 
come Joint  because  of  the  union  of  the  con- 
sequences of  the  several  torts  in  producing 
an  Injury.  Wlest  v.  Electric  Traction  Co., 
supra;  Gallagher  v.  Kemmerer,  144  Pa.  509, 
22  Atl.  970,  27  Am.  St  Rep.  673. 

The  defendant's  wrong,  if  any.  In  the 
present  case,  as  well  as  in  the  Ferguson 
Case,  consisted  In  his  own  separate  and  In- 
dependent act  In  fouling  the  water,  and 
causing  It  to  pass  to  the  plalntlfTs  premises 
In  a  polluted  condition.  In  that  wrong  there 
Is  no  pretense'  that  plaintiff  united  in  any 
manner  directly  or  indirectly.  So,  also,  If  the 
plaintiff  added  pollution  to  the  stream  by 
depositing  the  carcasses  of  dead  animals 
upon  Its  banks.  It  was  his  own  Independent 
act,  'and  defendant  was  In  no  mannw  or  de- 
gree liable  to  him,  or  to  any  one  else,  for 
the  injurious  consequences  of  the  act.  In- 
deed, the  act  of  the  plaintiff,  in  depositing  the 
dead  carcasses  near  the  stream  and  the 
fouling  of  the  water  thereby,  was  not  in  It- 
self any  wrong  In  the  legal  sense  of  the 
term.  He  may  be  content  to  live  in  a  home 
rendered  in  some  degree  unpleasant  and  un- 
healthful  by  bis  own  fault,  and  permit  his 
live  stock  to  drink  from  a  stream  which  he 
has  rendered  to  some  degree  impure,  but  so 
long  as  he  does  not  create  a  nuisance  to  the 
injury  of  his  neighbors,  he  does  no  legal 
wrong,  and  his  inefficiency  in  the  care  of 
his  premises  has  no  effect  to  Justify  an  upper 
proprietor  In  converting  the  stream  into  a 
sewer  to  bis  injury,  or  otherwise  add  to  the 
unwholesomeness  or  unhealthfulness  of  his 
premises.  All  these  conditions  for  which  he 
Is  responsible  may  be  relevant  and  compe- 
tent matters  to  be  shown  as  affecting  the 
amount  of  bis  damages,  but,  as  we  have  al- 
ready remarked,  they  do  not  go  to  his  right 
of  recovery.  Such  is  the  clear  effect  of  our  de- 
cision in  Randolf  v.  Bloomfleld,  supra,  and 
of  nearly  all  of  the  precedents  we  have  cited 
from  other  states.  With  scarcely  a  discord- 
ant voice  the  authorities  agn'ee  In  the  proposi- 
tion, which  we  have  affirmed,  that  liability 
for  nuisance  does  not  depend  upon  the  ques- 
tion of  the  defendant's  negligence.  If  such 
liability  does  not  turn  upon  the  question  of 
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defendant's  negligence,  fbere  can  be  no  snch 
thing  as  contiibntory  negligence  on  tbe  part 
of  the  plaintiff.  Beach  on  Contributory  Neg, 
i  7.    Ruter  v.  Foy,  46  Iowa,  132. 

So,  also.  If  tbe  plaintiff  had  no  part  or 
agency  in  the  fouling  of  the  stream  by  the 
defendant,  and  If  plaintiff's  own  act  in 
fonllng  said  stream  did  not  amount  to  a 
legal  wrong  against  any  other  person  (and 
both  hypotheses  are  sustained  by  the  record), 
then  It  is  legally  Impossible  to  treat  the  par- 
ties as  Joint  wrongdoers,  or  visit  upon  them 
the  cofasequences  attaching  to  a  Joint  wrong. 
It  follows  from  these  conclusions  that  the 
decision  In  Ferguson  t.  Flrmenich  so  far 
as  It  gives  color  to  the  proposition  that  tbe 
law  of  contributory  negligence  applies  to 
an  action  for  damages  on  account  of  nui- 
sance must  be  considered  as  overruled.  We 
must  also  bold  that  tbe  law  as  to  joint 
wrongdoers  has  no  application  in  such  a  case 
where  the  parties  have  acted  Independently 
without  concert  or  agreement,  or  where  the 
act  of  the  plaintiff  does  not  amount  to  a 
violation  of  a  legal  duty  which  he  owes  to 
others.  From  the  rule  approved  In  this  opin- 
ion there  have  been  noted  by  the  courts  at 
least  two  recognized  exceptions,  which  to 
avoid  any  misconception  we  briefly  mention, 
without  stopping  to  consider  tbe  reasons  on 
which  they  are  based.  First,  where  public 
works  or  improvements  are  authorized  by 
law,  and  do  not  encroach  directly  upon  pri- 
vate property,  they  cannot  be  treated  or 
proceeded  against  as  nuisances,  nor  will 
their  existence  be  a  good  ground  for  the  re- 
covery of  damages  as  for  a  nuisance  except 
upon  allegation  and  proof  of  negligence  in 
their  construction  or  operation.  Second, 
where  an  alleged  nuisance  is  the  result  of 
the  development  by  the  owner '  of  his  own 
land  in  the  production  and  utilization  of  Its 
natural  resources,  such  as  coal.  Iron,  gas. 
oil,  and  other  forms  of  mineral  wealth,  the 
charge  can  be  sustained  only  when  it  Is 
shown  that  such  owner  has  failed  to  exer- 
cise due  care  to  so  conduct  his  business 
as  to  avoid  tbe  Injurious  results  complained 
of.  Hauck  V.  Pipe  Line,  153  Pa.  366,  26 
Atl.  644,  20  L.  R.  A.  642,  34  Am.  St  Rep. 
710;  Transportation  Co.  v.  Chicago,  99  U. 
S.  635,  25  L.  Ed.  336.  Whether  these  excep- 
tions are  not  themselves  subject  to  limita- 
tions and  qualifications  under  some  circum- 
stances, we  need  not  here  consider. 

2.  Although  the  Instruction  given  by  the 
trial  court  was  not  in  harmony  with  the 
views  expressed  in  the  preceding  paragraph 
it  is  apparent  that  the  defendant  suffered  no 
injury  therefrom.  The  Jury  were  told  that,  If 
the  plaintiff  contributed  in  any  material  de^ 
gree  to  the  Injury  for  which  damages  were 
demanded,  he  was  not  entitled  to  recover 
Anything.  We  must  assume  that  the  jury  did 
its  duty,  and  observed  tbe  rule  thus  laid 
down.  The  finding  of  damages  in  plaintiff's 
.favor  was  therefore  equivalent  to  a  special 


finding  that  he  did  not  contribute  to  such 
Injury,  «nd  hence  there  could  be  no  occasion 
for  apportioning  the  damages.  There  was 
sufficient  evidence  to  sustain  flie  verdict 
We  have  examined  the  points  and  the  briefs 
presented  by  counsel,  and  find  no  error  call- 
ing for  further  consideration. 

The  judgment  of  the  district  court  is  there- 
fore affirmed. 


WING  V.  SESKR 

(Supreme  Court  of  Iowa.    Nov.  14,  1906.) 

1.  Tbrspass— Right  to  Rbooveb  Damaobs. 

Where  defendant  in  fencing  in  his  land  in- 
cluded a  i>ortion  of  plaintiff's  ailjoininz  land, 
plaintiff  was  entitled  to  at  least  nominal  dam- 
ages for  the  trespass. 

[E}d.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trespass,  |  141.] 

a  Appeai<— Disposition    oi-   Causb— Rkvkb- 

BAL— Nominal  Damages. 

Where  a  trespass  or  wrongful  possession  is 
of  a  character  which  if  continued  for  the  period 
of  limitations  might  become  the  basis  of  a  claim 
of  title  by  adverse  possession,  tbe  rule  that  a 
failure  to  give  nominal  damages  is  not  reversible 
error,  does  not  apply. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  4553.] 

Appeal  from  District  Court,  Story  County; 
J.  R.  Whltaker,  Judge. 

Action  at  law  to  recover  damages  on  ac- 
count of  alleged  trespass  by  defendant's  cat- 
tle.   Reversed. 

J.  F.  Martin,  for  appellant  E.  H.  Addison, 
for  appellee. 

PER  CURIAM.  At  tbe  close  of  the  plain- 
tiff's testimony  the  court  dh-ected  a  verdict 
in  defendant's  favor  on  the  ground  that  there 
was  not  sufficient  evidence  to  sustain  a  re- 
covery of  damages.  Without  burdening  this 
opinion  by  a  recitation  of  the  facts,  we  are 
disposed  to  bold  that  the  ruling  was  erron- 
eous. There  was  evidence  tending  to  show 
that  defendant  owned  the  land  on  two  or 
tliree  sides  of  plaintlfTs  lot  and  that  in  fen- 
cing in  his  larger  area  had  substantially  sur- 
rounded and  included  plaintiff's  smaller  lot. 
Counsel  for  plaintiff  does  not  seem  to  have 
had  a  very  clear  idea  as  to  his  measure  of 
damages,  but  there  was  some  testimony  tend- 
ing to  show  that  the  use  of  the  pasture  thus 
enjoyed  by  the  defendant  was  reasonably 
worth  a  dollar  or  more  per  acre.  In  any 
event  there  was  such  a  showing  that  plain- 
tiff was  entitled  to  at  least  nominal  damages. 
It  Is  true  that  ordinarily  a  failure  to  give 
nominal  damages  Is  not  regarded  reversible 
error,  but  where  the  trespass  or  wrongful 
possession  Is  of  a  character  which,  if  con- 
tinued for  the  period  of  tbe  statute  of  limita- 
tions, might  become  the  basis  of  a  claim  of 
title  by  adverse  irassesslon,  a  verdict  for  nom- 
inal damages  serves  to  vindicate  and  estab- 
lish the  plaintiff's  title,  and  does  not  come 
within  the  rule  above  mentioned.    Harvey  v 
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Railroad  Co.  ffowa)  105  N.  W.  958,  3  L.  R.  A. 
(N.  S.)  973.  The  motion  for  a  directed  ver- 
dict should  have  been  overruled,  and  the 
Judgment  appealed  from  Is  reversed. 


HANNBSTAD  v.   CHICAGO,   M.  &   ST.   P. 
RT.  CO. 

(Supreme  Court  of  Iowa.    Nor.  16,  190d.) 

1.  AppEAt— Review— Conduct    of    Cotjnsei. 

AND    JUDOE. 

The  Supreme  Court  will  not  interfere  be- 
cauM  of  misconduct  of  counsel  or  of  the  trial 
judge,  except  where,  from  a  survey  of  the 
whole  situation,  it  appears  likely  that  a  dif- 
ferent result  would  have  been  reached  but  for 
such  misconduct,  the  matter  being  within  the 
discretion  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error, )  3847.] 

2.  Cakbiebs  —  In JUBIES  to  Passbnoeb  —  Ac- 
tion—Evidence. 

In  an  action  for  injuries  to  a  passenger 
in  alighting  from  a  train,  evidence  held  to  sup- 
port a  verdict  in  favor  of  defendant. 

Appeal  from  District  Court,  Monona  Coun- 
ty; John  P.  Oliver,  Judge.    . 

Plaintiff  is  the  husband  of  Audrine  Han- 
nestad.  It  Is  his  allegation  that  said  Audrine 
was  injured  through  negligence  of  defend- 
ant, and  this  action  Is  brought  by  him  to 
recover  for  the  loss' of  her  services.  There 
was  a  jnry  trial,  resulting  In  a  verdict  and 
Judgment  for  defendant.  Plaintiff  appeals. 
Affirmed. 

H.  A.  Evans  and  P.  W.  Sargent,  for  ap- 
pellant J.  C.  Cook  and  S.  D.  Crary,  for  ap- 
pellee. 

BISHOP,  J.  Late  In  the  afternoon  of  a 
rainy  and  foggy  day  In  mid-October,  1002, 
Mrs.  Hannestad  took  a  passenger  train  on 
defendant's  road  out  of  Sioux  City,  her  des- 
tination being  Glen  Ellen,  the  first  station  at 
which  the  train  stopped  after  leaving  the 
city.  Her  son  took  her  to  the  depot  and 
placed  her  in  a  car  of  the  train  with  her 
hand  baggage  consisting  of  two  sacks,  a 
basket,  an  umbrella  and  a  shawl.  She  was 
a  woman  63  years  of  age  and  could  not 
speak  English,  but  she  was  familiar  with  the 
run  to  Glen  Ellen,  and  knew  It  was  the 
first  stop  to  be  made.  As  the  train  approach- 
ed Glen  Ellen  the  brakeman  entered  the  car 
and  called  the  station,  and  this,  as  she  says, 
she  understood,  and  proceeded  to  gather  up 
her  things  to  get  off.  She  was  injured  in 
getting  off  the  train  by  being  thrown  to  the 
ground,  and  this,  It  is  alleged  by  plaintiff, 
was  caused  by  the  starting  of  the  train  Just 
as  she  was  about  to  alight — the  train  not 
having  been  stopped  for  a  sufficient  length  of 
time  to  enable  her  to  alight  In  safety.  Pur- 
ther,  It  is  charged  as  matter  of  negligence 
that  the  employes  of  defendant  In  charge  of 
the  train  failed  to  assist  her  to  alight    Many 


errors  occurring  on  the  trial  are  relied  upon 
for  a  reversal.  Nearly  all  of  such  have  re- 
lation to  the  taking  of  the  evidence,  and  to 
misconduct  on  the  iwrt  of  counsel  for  defend- 
ant, and  of  the  court  in  connection  there- 
with. The  argument  for  appellant  Is  ad- 
dressed solely  to  such  misconduct 

We  have  read  the  record,  and,  while  some 
of  the  rulings  on  evidence  might  well  have 
been  different,  we  find  none  carrying  preju- 
dice such  as  to  warrant  a  reversal.  Looking 
into  the  misconduct  complained  of.  It  seems 
quite  certain  that  some  things  were  said 
during  the  course  of  the  trial  which  would 
not  be  repeated  were  the  case  to  be  tried 
again.  But  as  every  lawyer  knows,  this  Is 
something  that  may  happen  on  the  trial  of 
any  closely  contested  case.  Of  necessity  the 
matter  Is  such  that  it  must  be  left  very  larj:e- 
ly  to  the  good  eaiae  and  discretion  of  the 
trial  court  and  we  should  not  interfere  ex- 
cept that  from  a  survey  of  the  whole  situa- 
tion, It  appears  likely  a  different  result 
would  have  been  reached  bat  for  such  mis- 
conduct 

The  fact  situation  disclosed  by  our  read- 
ing does  not  call  for  a  reversal  of  the  Judg- 
ment In  her  statements  respecting  the  ac- 
cident, Mrs.  Hannestad  was  more  or  lees 
confused.  On  her  direct  examination  she  an- 
swered that  she  was  sitting  on  the  front 
seat  of  the  coach,  and  that  she  started  to 
get  off  as  soon  as  the  brakeman  called  the 
station;  that  she  "went  out  the  forward 
door,  and  was  on  the  lowest  step  when  the 
train  started,  and  I  fell  off."  On  cross-ex- 
amination she  admitted  that  the  train  was 
again  in  motion  after  the  stop  when  she  got 
out  on  the  platform  of  the  car;  that  she 
set  her  basket  down  on  the  platform  intend- 
ing to  alight  and  then  take  off  her  baf«kot; 
that  when  she  reached  the  lower  step  there 
came  a  Jerk,  and  she  fell  off  to  the  ground: 
that  the  place  where  she  fell  was  some  dis- 
tance beyond  the  depot  platform.  In  her 
account  of  the  Immediate  circumstances  lead- 
ing up  to  the  accident  Mrs.  Hannestad  stood 
alone.  For  the  defendant  there  was  evi- 
dence by  several  witnesses  that  the  train 
stopped  at  the  station  for  about  a  minute: 
that  Mrs.  Hannestad  did  not  leave  her  seat 
In  the  car  until  after  the  train  had  again 
started,  when,  with  her  packages  In  her  arms, 
she  proceeded  to  the  platform  and  In  attempt- 
ing to  step  off  the  moving  train  fell  to  the 
ground.  The  Jury  found.  In  answer  to  spe- 
cial Interrogatories,  that  the  train  wns  In 
motion  when  Mrs.  Hannestad  went  through 
the  door  of  the  coach  and  on  the  car  plat- 
form, and  when  she  went  down  the  steps  of 
the  platform.  In  this  situation  It  is  clear 
that  a  verdict  finding  Mrs.  Hannestad  guilty 
of  negligence,  and  exonerating  the  defend- 
ant was  warranted. 

It  follows  that  the  Judgment  must  be^  and 
it  la,  affirmed. 
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IOWA  STATE  BANK  r.  CERBAIi  REFUND 
&  BROKERAGE  CO. 
(Supreme  Coart  of  Iowa.    Nov.  16.  1906.) 

Banks  ahd  Banking — Checks— Inadvebtint 

Payment  of  Check— Recoveby. 

Defendant,  the  secretary  and  manager  ui 
a  corporation,  drew  a  check  in  the  name  of  tne 
corporation,  payable  to  himself,  on  plaintiff 
bank,  with  knowledge  that  the  corporation  had 
no  funds  on  depoBit.  He  deposited  the  check 
with  another  bank,  which  presented  It  for  pay- 
ment Payment  was  twice  refused,  and  defend- 
ant was  notified  thereof.  The  check  was  pre- 
sented a  third  time,  when  plaintiff  inadvertently 
paid  it,  and  defendant  received  the  money  there- 
on. Beld,  that  plaintiff  was  entitled  to  recover 
the  money  from  defendant,  as  having  been  paid 
by  mistake, 

[Ed.  Note.— For  cases  in  poinc,  see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  f  4121.] 

Appeal  from  District  Court,  Polk  County; 
Jas.  A.  Howe,  Judge. 

Suit  to  recover  money  allied  to  bave  been 
paid  by  mistake.  Trial  to  the  corurt  and  a 
Judgment  for  the  plaintUT.  The  defendant 
W.  A.  Scruby  appeals.    Affirmed. 

Dtmshee  &  Dom,  for  appellant  Geo.  W. 
Oraeser  and  Dale  &  Harvison,  for  appellee. 

SHERWIN,  J.  The  facts  necessary  to  an 
understanding  of  this  case  are  substantially 
as  follows:  The  defendant  Scruby  was  at 
one  time  the  secretary  and  general  managrer 
of  the  C^eal  Refund  &  Brokerage  Company, 
.  a  corporation,  which  did  Its  banking  business 
with  the  plaintiff.  By  virtue  of  an  arrange- 
ment with  Scruby,  the  bank  honored  the 
company's  checks,  within  certain  limits, 
whether  it  had  a  balance  on  band  or  not 
On  or  about  the  22d  of  August  1903,  Scruby 
resigned,  but  before  finally  leaving  the  office 
of  the  company  he  drew  a  check  on  the  plain- 
tiff payable  to  his  own  order  for  $200,  which 
was  signed:  "Cereal  Refund  and  Brokerage 
Company  of  Iowa,  W.  A.  Scruby  Sec.  and 
Mgr."  Within  two  or  three  days  after  the 
check  was  drawn,  he  deposited  the  same.  In- 
dorsed In  blank,  in  the  Citizens'  National 
Bank.  At  the  time  the  check  was  drawn, 
and  until  some  time  after  its  payment  by  the 
plaintiff,  the  Cereal  Refund  &  Brokerage 
Company  had  no  funds  In  the  plaintiff  bank. 
On  the  contrary,  its  account  was  overdrawn, 
which  fact  was  well  known  to  Scruby.  The 
Citizens'  National  Bank  twice  presented  the 
check  to  plaintiff  for  payment  through  the 
clearing  house,  and  both  times  payment  was 
refused.  It  was  presented  the  third  time 
and  was  Inadvertently  paid ;  there  still  being 
an  overdraft  against  the  Cereal  Company. 
The  appellant  was  notified  by  the  Citizens' 
National  Bank  of  the  refusal  to  pay  the 
check,  and  before  it  was  paid  requested  the 
new  manager  of  the  Cereal  Refund  &  Bro- 
kerage Company  to  provide  funds  therefor, 
claiming  that  the  company  was  Indebted  to 
him  for  more  than  the  amount  represent- 
ed by  the  check.  This  suit  was  brought  to 
recover  the  amount  paid  on  the  check. 


While  conceding  the  general  rule  to  be 
that  money  paid  by  mistake  may  be  recov- 
ered In  an  action  at  law,  the  appellant  con- 
tends that  the  payment  of  negotiable  paper 
forms  an  exception  to  the  general  rule,  and 
that  this  case  falls  within  such  exception. 
It  may  also  be  conceded  that,  where  negoti- 
able paper  is  paid  by  mistake  while  in  the 
hands  of  a  bona  fide  purchaser,  the  amount 
so  paid  cannot  be  recovered  of  the  party  to 
whom  it  is  paid.  Bank  v.  Bank,  107  Iowa, 
327,  77  N.  W.  1045,  44  L.  B.  A.  131.  The 
difficulty  with  the  appellant's  claim  Is  that 
the  record  abundantly  shows  that  the  Citi- 
zens' National  Bank  was  not  such  a  holder, 
and  that  the  suit  is  not  against  the  bank. 
Scruby  Issued  the  check  for  the  Cereal  Re- 
fund &  Brokerage  Company  knowing  that  its 
account  with  the  plaintiff  was  overdrawn, 
and  that  the  bank  could  at  any  time  refuse 
to  further  honor  its  checks  while  such  con- 
dition existed.  In  other  words,  the  payment 
of  an  overdraft  was  a  matter  of  grace  on 
the  part  of  the  bank  and  not  because  of  any 
legal  liability.  He  knew  that  the  account 
was  overdrawn;  and.  Instead  of  presenting 
the  check  In  peVson  for  payment  he  deposited 
it  in  another  bank  several  days  after  he  had 
drawn  It  and  after  he  had  ceased  to  be  the 
secretary  and  manager  of  the  Cereal  Com- 
pany. Not  only  this,  but  after  the  check  had 
been  twice  refused,  and  he  had  been  notified 
thereof,  he  caused  It  to  be  again  presented 
for  payment  and  thereafter  received  and  re- 
tained the  money  paid  thereon. 

The  cases  cited  and  relied  upon  by  the 
appellant  are  not  In  conflict  with  the  views 
here  expressed.  They  are:  Bank  v.  Bank, 
74  Fed.  276,  20  O.  C.  A.  181;  Bank  v.  Swift 
(Md.)  17  Atl.  aSB;  Bank  v.  Devenlsh  (Colo. 
Sup.)  25  Pae.  177;  Bank  v.  Burkham,  32 
Mich.  S29 ;  Bank  v.  Marshalltown,  107  Iowa, 
827,  77  N.  W.  1045,  44  L.  R.  A.  131 ;  Bank 
V.  Berrall  (N.  J.  ^rr.  &  App.)  58  Atl.  189. 

Many  other  matters  are  presented  and  ar- 
gued by  the  appellee,  but  In  view  of  our  hold- 
ing on  the  main  proposition  they  need  not 
be  further  noticed. 

The  motion  to  strike  parts  of  the  appel- 
lant's additional  abstract  and  the  motion  to 
strike  all  of  the  evidence  abstracted  by  the 
appellant  are  both  overruled.  The  judgment 
Is  affirmed. 

Affirmed. 


STARKWEATHER  v.  EMERSON  MFG.  CO. 

(Supreme  Court  of  Iowa.    Nov.  16,  1906.) 

1.  Masteb    and    Sebvant— Wbonofol    Dib- 
OHABQE— Action— INSTBUCTIONB. 

A  contract  of  employment  provided  that 
the  employer  might  cancel  it  at  any  time  for  the 
employe's  incompetency,  misconduct,  or  viola- 
tion of  instructions,  and  also  that  if  the  serv- 
ices were  "unsatisfactory"  at  the  expiration  of 
six  months,  the  employer  might  cancel  the  con- 
tract In  an  action  by  the  employe  for  his 
wrongful  discharge,  defendant  pleaded  that  the 
discliarge  was  based  on  incompetency,  miscon- 
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duct,  and  violation  of  instructions,  and  intro- 
duced evidence  in  support  thereof.  The  court 
instructed  that  plaintiff  could  recover  for  the 
first  six  months  and  beyond  that  if  the  services 
were  in  fact  satisfactory  to  defendant.  Held 
erroneous  as  failing  to  meet  the  issues  in  the 
case. 

2.   SaJUS— CONTKACTS     OV    EMPLOYMENT— CON- 

STBi'CTroN— Whiting  and  Pbistinq. 

The  printed  part  of  a  contract  of  employ- 
ment gave  the  employer  power  to  cancel  the  con- 
tract "at  any  time"  for  "incompetency,  dissipa- 
tion, misconduct,  or  violation,"  of  instructions. 
A  part  of  the  contract,  written  in,  provided  tliat, 
should  the  employe's  services  prove  "unsatis- 
factory" at  the  expiration  of  six  months,  the 
employer  mi^bt  cancel  the  contract  by  giving 
30  days'  notice.  Held,  that  there  was  no  such 
conflict  as  to  justify  a  holding  that  the  written 
part  should  govern  to  the  disregard  of  the 
rights  given  the  employer  by  the  printed  part. 
8.  Appeai.  —  Harmless  Ebbor  —  Cobbkot 
Amount  —  Included  in  Vebdiot  —  Compu- 
tation. 

In  an  action  by  an  employe  for  his  wrong- 
ful discharge,  an  instruction  based  on  the  er- 
roneous theory  that  the  employe  could  not  be 
discharged  before  the  expiration  of  a  six-months 
period,  ignoring  defendant's  claim  that  the  dis- 
cbarge was  justified  by  the  contract,  cannot  be 
considered  as  harmless  where  the  wages  for  the 
six  months  must  be  considered  as  due,  without 
allowance  for  the  actual  earning  of  defendant 
after  the  discharge,  in  order  to  malie  a  sum  as 
great  as  the  judgment  rendered. 

4.  Masteb  and  Sebvant— Contbact  of  Em- 
ployment  Construction— Time  of  Dis- 

CHABGE. 

A  contract  whereby  an  employe  stipulates 
with  bis  employer  that  "'should  my  service  prove 
unsatisfactory  at  the  expiration  of  six  months 
from  date  yon  are  at  liberty  to  cancel  this  con- 
tract •  •  *  by  your  giving  me  30  days'  no- 
tice of  such  intention"  authorizes  notice  30 
days  before  the  expiration  of  the  6  months, 
followed  by  a  discharge  at  the  termination  of 
such  period. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  J?  20,  21.] 

5.  Same— Right  to  Dischaboe— Unsatisfao- 
tobt  Sebvice. 

Where  a  contract  gave  an  employer  a  right 
to  discharge  his  employe  if  his  services  should 
prove  "'unsatisfactory.'  it  was  uufficient  that 
the  employer  was  m  geod  faith  dissatisfied 
tbongh  nis  dissatisfaction  was  unreasonable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and   Servant,  §§  20,  21.] 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

Action  at  law  to  recover  damages  for 
breach  of  a  contract  of  employment  Trial 
to  a  Jury,  verdict  and  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Ryan,  Ryan  &  Ryan,  for  appellant  0.  C. 
&  C.  L.  Nourse,  for  appellee. 

DEEMER,  J.  On  or  about  October  1,  1900, 
plaintiff  and  defendant  entered  into  a  written 
contract  whereby  plaintiff  was  engaged  as  a 
traveling  salesman  for  the  term  of  one  year, 
at  the  agreed  salary  of  $1,100  per  year,  pay- 
able In  equal  monthly  Installments.  Defend- 
ant was  also  to  pay  plaiutifTB  necessary  and 
legitimate  traveling  expenses  while  engaged 
in  the  business  upon  Itemized  statements  ren- 
dered.   Plaintiff  agreed  not  to  be  engaged  or 


interested  In  any  other  business  during  his 
term  of  employment,  and  further  stipulated 
that  he  would  follow  all  of  defendant's  in- 
structlouB  whether  verbal,  written,  or  print- 
ed. The  contract  also  contained  these  fur- 
ther provisions:  "If  employed  by  you,  I  will 
faithfully  and  diligently.  In  all  respects  and 
at  all  times,  endeavor  to  promote  your  busi- 
ness interests.  I  hereby  agree  that  all  im- 
provements or  betterments  which  shall  occur 
to  me  during  my  employment,  and  which 
are  applicable  to  any  article  or  any  man- 
ufacture, by  you  or  to  methods  of  manufac- 
ture, I  will  fully  disclose  to  you,  and  the 
same  shall  become  your  property.  I  will 
execute  all  papers  to  fully  possess  you  there- 
of and  if  patoitable  will  aid  you  In  procur- 
ing a  patent  for  your  benefit  This  contract 
may  be  cancelled  by  you  at  any  time  for  my 
Incompetency,  dissipation,  misconduct  or  vio- 
lation of  your  instructions.  Should  my  serv- 
ices prove  unsatisfactory  at  the  expiration 
of  sUe  months  from  date,  you  are  at  liberty 
to  cancel  this  contract  and  to  discontinue 
paying  salary  and  expenses  by  your  giving 
me  thirty  days  notice  of  such  intention." 
The  part  of  this  quotation  In  Italics  (here 
underscored)  was  written  Into  the  contract 
with  pen  and  Ink,  the  remainder  of  it  being 
in  print  Plaintiff  claims  that  defendant 
wrongfully  discharged  him,  without  notice, 
on  or  about  December  10,  1900,  and  that 
since  that  time  and  during  the  period  covered 
by  the  contract  be  has  been  unable  to  earn 
more  than  $200.  He  further  alleges  that  de- 
fendant had  paid  bis  salary  and  traveling  ex- 
penses down  to  the  time  of  his  discharge,  and 
that  there  was  still  due  and  owing  him  the 
sum  of  $616.67.  Defendant  admitted  the 
making  of  the  contract,  and  that  It  had  paid 
plaintiff  bis  salary  and  traveling  expenses 
down  to  December  1,  1900.  It  also  alleged 
that  It  had  advanced  to  plaintiff  the  sum 
of  $100  over  and  above  his  salary  and 
expenses  for  the  time  be  worked,  and  it 
asked  judgment  for  that  amount  against 
plaintiff.  It  also  alleged  that  it  discharged 
plaintiff  at  or  about  the  time  stated  for  In- 
competency, dissipation,  misconduct,  and  vio- 
lation of  instructions,  and  that  it  Is  not  in- 
debted to  him  In  any  amount  whatever. 
Plaintiff  admitted  the  receipt  of  the  $100 
referred  to  In  defendant's  answer,  but  said 
he  used  It  as  salary  and  for  traveling  expens- 
es. Upon  these  Issues  the  case  was  tried  to 
a  Jury,  resulting  In  a  verdict  for  plaintiff  in 
the  sum  of  $729.19.  Defendant  filed  a  mo- 
tion for  a  new  trial,  and,  upon  the  submis- 
sion thereof,  the  trial  court  made  the  follow- 
ing order :  "This  cause  coming  on  for  bear- 
ing on  the  motion  of  defendant  for  a  new 
trial,  it  was  ordered  that  unless  plaintiff 
shall,  within  30  days,  remit  the  amount  al- 
lowed by  the  jury  for  the  last  five  months  of 
the  year  of  employment,  which  amount,  with 
interest,  the  court  finds,  after  allowing  credit 
for  moneys  earned  during  that  period,  to  be 
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the  ram  of  1328.04,  a  new  trial  shall  b« 
granted  on  the  ground  that  the  court  erred 
in  submitting  the  question  to  the  jury  as  to 
the  right  of  plaintiff  to  recover  for  the  said 
last  five  months."  Plaintiff  thereupon  filed 
a  remittitur,  and  Judgment  was  rendered 
against  defendant  for  the  sum  of  $348.16. 
Defendant  thereupon  appealed. 

Several  propositions  are  relied  upon  for  a 
reversal,  to  the  more  important  of  which  we 
shall  refer.  It  will  be  noticed  that  defend- 
ant did  not  plead  a  discharge  by  reason  of 
the  unsatisfactory  character  of  plaintiff's 
services,  but  that  its  alleged  ground  for  dis- 
charge was  plaintiff's  incompetency,  miscon- 
duct, and  violation  of  instructions.  Defend- 
ant introduced  testimony  to  support  its  right 
to  discharge,  and  was  clearly  entitled  to  have 
that  matter  submitted  to  the  Jury.  Indeed, 
that  was  the  main  issue  in  the  case.  In- 
stead of  doing  80,  the  trial  court  submitted 
the  case  to  the  Jury  on  the  theory  that  de- 
fendant was  relying  upon  a  discharge  by  rea- 
son of  the  unsatisfactory  character  of  plain- 
tilTs  services  after  he  bad  been  in  defend- 
ant's employ  for  the  term  of  six  months. 
We  cannot  better  state  the  views  of  the 
trial  court  than  to  quote  from  Its  Instruc- 
tions the  following:  "(3)  Ton  are  Instructed 
that,  under  the  contract  between  plaintiff 
and  defendant,  Identified  as  Bxhiblt  1,  and 
the  evidence  In  this  case,  the  plaintiff  is  en- 
titled to  his  salary  under  said  contract  for 
October  and  November,  1900,  which  it  ap- 
pears from  the  undisputed  evidence  he  has 
already  received,  and,  in  addition  thereto,  he 
is  entitled  to  recover  his  salary  under  said 
contract  for  the  period  of  4  months  and  30 
days  from  December  1,  1900,  provided,  how- 
ever that  from  such  sum  which  plaintiff  is  en- 
titled to  recover  for  such  period  of  4  months 
and  30  days  you  will  deduct  such  sum  as  you 
find  from  the  evidence,  by  a  preponderance 
thereof,  plaintiff  earned  or  might  have  earned 
elsewhere  by  reasonable  industry  and  dili- 
gence on  his  part  during  said  period  of  4 
months  and  30  days.  *  *  •  (4)  From  the 
evidence  and  admissions  of  the  parties  it  ap- 
I)ear8,  without  controversy,  that  the  defend- 
ant is  entitled  to  recover  of  the  plaintiff  the 
sum  of  $100  on  his  counterclaim.  (5)  By 
the  terms  of  the  contract  between  plaintiff 
and  defendant,  which  said  contract  was  for 
a  period  of  one  year,  it  is  provided  that  aft- 
er the  expiration  of  6  months  and  30  days 
of  said  period,  should  the  services  of  plaintiff 
prove  unsatisfactory  to  the  defendant,  the 
defendant  might  cancel  said  contract  by  no- 
tice therefor  to  the  plaintiff.  It  appears 
from  the  evidence,  without  controversy,  that 
notice  of  the  cancellation  of  said  contract  was 
given  by  defendant  to  the  plaintiff,  and  you 
will  accept  as  established  the  fact  that  such 
notice  so  given  was  due  and  proper  for  said 
purpose  under  said  contract.  You  will  In- 
quire and  determine  whether  plaintiff's  serv- 
ices did  prove  unsatisfactory  to  the  defend- 
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ant  within  the  meaning  of  said  contract  so 
as  to  entitle  the  defendant  to  cancel  said  con- 
tract on  such  notice,  and  in  this  connection 
you  are  instructed  that  to  entitle  the  defend- 
ant to  cancel  said  contract  on  said  ground 
plaintiff's  services  must  have  been  in  fact 
unsatisfactory.  If  defendant  canceled  such 
contract  for  said  reason,  then  plaintiff  cannot 
recover  anything  thereunder  for  the  period 
covered  by  said  contract  in  excess  of  the 
salary  agreed  to  be  paid  thereunder  for  the 
4  months  and  SO  days  following  the  1st  day 
of  December,  1900.  If  however  defendant 
canceled  said  contract  without  such  reason, 
then  for  the  period  covered  by  said  contract 
after  the  expiration  of  4  months  and  30  days 
from  the  Ist  day  of  December,  1900,  plain- 
tiff will  be  entitled  to  recover  his  salary  un- 
der said  contract,  provided,  however,  that  in 
that  event  there  shall  be  deducted  therefrom 
rach  sum  as  yon  find  from  the  evidence, 
by  a  preponderance  thereof,  plaintiff  earned, 
or  might  have  earned  by  reasonable  industry 
and  diligence  on  his  part,  during  such  period. 
The  burden  is  upon  the  defendant  to  prove, 
by  a  preponderance  of  the  evidence,  that  It 
canceled  said  contract  because  plalntifTs 
services  were  unsatisfactory,  and  also  to  so 
prove  what  amount  plaintiff  earned,  or  by  the 
exercise  of  reasonable  Industry  and  diligence 
might  have  earned,  elsewhere  during  the 
period  covered  by  said  contract,  after  the 
expiration  of  4  months  and  30  days  from 
December  1, 1900."  Manifestly  these  instruc- 
tions did  not  meet  the  issues  in  the  case,  nor 
can  they  be  sustained  unless  we  find  that  the 
written  part  of  the  contract  superseded  the 
printed,  or  that  the  error  in  the  instructions 
was  without  prejudice  to  appellant  There 
is  no  such  conflict  between  the  two  parts  of 
the  contract  as  to  Justify  a  holding  that  the 
written  part  should  govern.  The  rule  con- 
tended for  by  appellee,  that  the  written  part 
of  a  contract  is  to  prevail  over  the  printed, 
does  not  apply  unless  the  provisions  are  irrec- 
onollablp.  If  possible  the  two  parts  will  be 
construed  together.  Heiple  v.  Reinhart,  100 
Iowa,  525,  68  N.  W.  871 ;  Hagan  v.  Insurance 
Co.,  186  U.  S.  423,  22  Sup.  Ct  862,  46  L. 
Ed.  1229 ;  Thornton  v.  Railroad,  84  Ala.  109 ; 
4  South.  197,  5  Am.  St.  Rep.  337 ;  Chicago  v. 
Weir,  165  111.  582,  46  N.  E.  725;  Mansfield 
V.  Lowell  (Mich.)  29  N.  W.  105;  Gilbert  v. 
Stockman  (Wis.)  44  N.  W.  845;  Hardle  v. 
Oil  Mill  (Miss.)  36  South.  262.  In  the  contract 
now  before  us  there  is  no  such  conflict  as  to 
Justify  an  application  of  the  rule.  The  right 
to  discharge  under  the  printed  part  is  for 
specific  causes  to  be  shown,  while  the  right 
under  the  written  part  is  simply  for  unsatis- 
factory services,  upon  notice.  No  cause  need 
be  shown  under  the  latter  clause  save  that 
defendant  was  not,  in  good  faith,  satisfied 
with  plaintiff's  work.  The  trial  court  evi- 
dently overlooked  this  distinction,  and  held 
in  effect  that  defendant  could  not  discharge 
the  plaintiff  until  the  expiration  of  the  six 
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months,  and  that  plaintiff  would  then  be  en- 
titled to  work  for  the  30-day  period  required 
for  the  glTing  of  notice.  This  was  clearly 
erroneous.  The  Jury  was  not  allowed  to 
pass  upon  the  question  as  to  whether  or  not 
plaintiff's  discharge  before  the  expiration  of 
six  months  was  for  good  cause  shown.  It 
was  told  in  effect  not  to  consider  that  ques- 
tion. 

Appellee's  proposition  that  no  prejudice  re- 
sulted to  defendant  because  plaintiff  was, 
imder  the  evidence,  entitled  to  recover  all 
which  he  had  judgment  for,  we  do  not  ex- 
actly understand.  He  starts  in  with  the  as- 
sumption that  he  could  not  be  discharged  for 
any  reason  prior  to  the  expiration  of  six 
months,  and,  with  this  for  a  basis,  under- 
takes  to  figure  out  that  he  was  entitled  to  re- 
cover something  like  $358.36.  But  this  Is 
based  upon  the  assumption  that  defendant 
bad  no  defense  whatever,  and  is  further  er- 
roneous In  that  it  falls  to  consider  the  earn- 
ings  of  plaintiff  during  the  time  in  question. 
The  latter  amounted  to  something  like  $130 
so  that  in  no  event  can  the  verdict  be  sus- 
tained. The  case  should  have  been  submitted 
upon  the  Issues  as  presented,  and  not  upon  a 
theory  for  which  there  was  no  pleading. 

2.  In  stating  the  issues  to  the  jury,  the 
trial  court  erred  In  fixing  the  time  covered 
by  plaintiff's  contract  We  should  not  re- 
verse on  this  ground  alone,  but  call  attention 
to  the  matter  in  order  that  the  error  may 
not  be  repeated.  Certain  other  errors  were 
made  in  dates  which,  of  course,  will  not  be 
repeated  upon  a  retrial. 

3.  We  are  also  of  opinion  that  the  trial 
court  was  In  error  in  Instructing  that  plain- 
tiff could  not  be  discharged  under  the  written 
provision  of  the  contract  until  30  days 
after  the  expiration  of  the  six  months.  The 
notice  might  have  been  given  before  the  ex- 
piration of  the  six  months'  period  to  become 
effective  at  that  time.  McLain  v.  Calkins,  77 
Iowa,  468,  42  N.  W.  378 ;  Drain  v.  Jacks,  77 
Iowa,  620.  42  N.  W.  460. 

4.  The  Instructions  quoted  were  also  wrong 
in  submitting  the  question  to  the  Jury  as  to 
wliether  or  not  plaintiffs  services  were  in 
fact  unsatisfactory.  A  Jury  may  have  In- 
ferred from  this  that  It  was  to  determine 
the  character  of  the  service  as  to  being  sat- 
isfactory or  otherwise.  If  defendant  was  in 
good  faith  dissatisfied,  that  was  sufficient  al- 
though its  dissatisfaction  may  have  been  un- 
reasonable. Inman  Mfg.  Co.  v.  Am.  Cereal 
Co..  124  Iowa,  737,  100  N.  W.  860,  and  cases 
cited.  See  also,  Allen  v.  Mutual  Co.  (Ala.) 
14  South.  362. 

5.  The  remittitur  was  evidently  for  the 
last  five  months  covered  by  the  contract, 
l)ut  tliat  does  not  cure  the  errors  above  re- 
ferred to. 

We  need  not  consider  the  other  points  re- 
lied upon  as  they  are  either  Immaterial  or 
are  not  likely  to  arise  If  the  case  is  again 
tried.  But  for  the  errors  already  pointed  out, 
the  judgnieut  must  be,  and  it  is,  reversed. 


lilNGENPBLTEB    v.   IOWA    TELEPHONB 

Co.  et  al.  (IOWA  TELEPHONE  CO., 

Garnishee). 

(Supreme  C!ourt  of  Iowa.    Nov.  14,  1906.) 

1.  Gabnishuent— Pboceedinos  10  Enfobcb— 
Examination   op  Gabnishee. 

Under  Code,  |  S93.'S.  requiring  a  garnishee 
to  perRonally  appear  and  answer  unless  bis  an- 
swers have  been  taken  by  the  sheriff  by  direc- 
tion of  the  plaintllf,  it  was  not  error  to  require 
a  garnishee  to  appear,  and  submit  to  an  exami- 
nation after  it  bad  filed  its  answer,  especially 
where,  by  the  amendment  of  its  answer,  it  dis- 
closed the  substance  of  the  testimony  brought 
out  by  the  examination. 

[Ed.  Note. — For  cai^s  In  point,  see  voL  24, 
Cent  Dig.  Garnishment,  {  272.1 

2.  Sake  —  Pbopebtt    Subject    to    Garkish- 

HBHT — AOBEEMBNT    BETWEEN     PARTIES. 

Where  an  action  was  commenced  against 
an  individual  and  a  corporation,  and  the  in- 
dividual left  certain  funds  with  the  corporation 
under  an  agreement  reciting  that  the  plaintiff 
had  filed  a  lien  against  the  property  of  the  cor- 
poration, that  the  claim  was  in  litigation,  and 
agreeing  that  the  corporation  retain  the  funds 
pending  the  litigation,  and  then  pay  them  over 
to  the  proper  party  as  directed  by  the  court,  in 
subsequent  garnishment  proceedings  based  on  a 
judgment  against  the  individual  defendant  a 
judgment  was  properly  rendered  against  the  cor- 
poration for  the  amount  so  held,  notwithstand- 
ing its  attempted  application  of  the  amount  t» 
its  own  claim. 

Appeal  from  District  Court,  Polk  Ooonty: 
W.  H.  McHenry,  Judge. 

Appeal  from  a  judgmant  against  the  Iowa 
Telephone  Company,  garnishee  of  P.  M. 
Garthwalt    Affirmed. 

N.  T.  Guernsey,  for  appellant  Allen  & 
Llngenfelter,  for  appellee. 

SHERWIN,  J.  The  Iowa  Telephone  Com- 
pany was  garnished  as  a  supposed  debtor 
of  F.  M.  Garthwalt,  against  whom  the  Des 
Moines  Roofing  Company  held  a  Judgment, 
the  garnishment  being  made  under  an  execu- 
tion issued  on  said  Judgment  The  Iowa 
Telephone  Company  filed  its  answer  as  gar- 
nishee, denying  any  Indebtedness  to  the  de- 
fendant Garthwalt,  and  to  this  answer  the 
plaintiff  filed  a  reply  alleging  that  the  gar- 
nishee was  Indebted  to  Garthwalt  In  a  certain 
sum  which  was  held  by  It  under  an  agree- 
ment that  It  was  to  be  used  for  the  express 
purpose  of  paying  any  claim  or  Judgment 
which  might  arise  In  favor  of  the  Des  Moines 
Roofing  Company  and  against  the  defend- 
ants or  either  of  them  herein.  The  plaintiff 
then  obtained  an  order  requiring  the  garnish- 
ee to  appear  in  court  and  answer  such 
questions  as  might  be  pn^raunded  to  It 
which  order  the  garnishee  moved  to  have  set 
aside  on  the  ground  that  issue  had  been 
joined,  and  the  motion  was  overruled.  The 
telephone  company  then  appeared  by  Its  sec- 
retary In  open  court  and  answered  the  ques- 
tions propounded  to  It  It  also  filed  an 
amendment  to  its  answer  setting  up  the 
agreement  under  which  certain  funds  were 
left  with  it  by  Garthwalt  and  stating  that  It 
had  applied  same  In  payment  of  a  debt  du» 
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It  from  Garthwalt.  The  agreeuieut  referred 
to  recites  In  substance  that  the  Des  Moines 
Roofing  Company  had  filed  a  Hen  against  the 
property  of  the  telephone  company  for  $185; 
that  the  claim  was  In  litigation,  the  Iowa 
Telephone  Company  and  Garthwalt  being  par- 
ties defendant;  and  agreeing  that  the  Iowa 
Tel^hone  Company  might  retain  the  smn  of 
$185  to  be  held  pending  final  settlement  of 
the  litigation,  said  sum  then  to  be  paid  over 
to  the  proper  party,  "as  directed  by  the 
court"  The  plaintlflTs  motion  for  judgment 
against  the  garnishee  on  the  pleadings  and 
answers  was  sustained,  and  judgment  enter- 
ed for  the  sum  of  $186. 

There  was  no  prejudicial  error  in  requir- 
ing the  garnishee  to  appear  and  submit  to 
an  examination  after  It  had  filed  Its  answer. 
Code,  i  3935,  requires  the  garnishee  to  per- 
sonally appear  and  answer,  unless  his  an- 
swers have  been  taken  by  the  sheriff  by 
direction  of  the  plaintiff,  and  we  have  held 
that  if  he  fails  to  do  so  in  response  to  no- 
tice, default  may  be  entered  against  him  not- 
withstanding the  fact  that  he  has  filed  an 
answer  to  the  petition.  Penn  v.  Pelan,  62 
Iowa,  535,  8  N.  W.  540.  Furthermore,  the 
amendment  to  the  answer  filed  by  the  gar- 
nishee disclosed  the  agreement  It  had  mode 
with  Garthwalt,  which  was  In  substance  the 
testimony  of  Its  representative  on  the  exam- 
ination. 

The  principal  <N>mplalnt  of  the  appellant 
is  that  the  court  erroneously  rendered  judg- 
ment for  the  plaintiff  on  the  pleadings  and 
answers.  But  we  discover  no  merit  in  its 
contention.  A  fair  construction  of  the  writ- 
ten agreement  leaves  no  doubt  in  our  minds 
that  It  was  the  intention  of  the  parties  that 
the  money  deposited  with  the  garnishee 
should  be  applied  in  payment  of  the  claim 
of  the  plaintiff  then  Involved  In  the  litiga- 
tion referred  to  therein.  This  being  true, 
the  garnishee  had  no  right  to  divert  the  fimd 
to  the  payment  of  its  individual  claim  against 
Garthwalt  Where  money  is  accepted  with  an 
agreement  to  apply  it  to  a  specific  purpose  it 
cannot  be  thus  diverted.  Hall  v.  Marston,  17 
Mass.  575;  City  of  Lincoln  v.  lilncoln  Street 
Hallway  Co.  (Neb.)  93  N.  W.  766;  Stewart 
T.  Hopkins,  80  Ohio  St  602;  Wllaon  v.  Daw- 
son, 62  Ind.  618;  U.  8.  Bank  v.  Macalester, 
9  Pa.  476.  It  may  fairly  be  gathered  from 
the  pleadings  and  answers  that  the  fund 
was  deposited  for  the  purpose  of  paying  the 
judgment  involved  in  the  garnishee  proceed- 
ings, and  if  such  be  the  case,  there  is  no 
substantial  reason  why  the  coTurt  should  not 
so  order  In  this  garnishment  proceeding. 

The  judgment  la  right  and  it  is  affirmed. 

Affirmed. 


CEOFT  V.  CHICAGO,  R.  I.  &  P.  RT.  CO. 

(Supreme  Court  of  Iowa.    Nov.  14,  1906.) 

1.  Venub— Change  of  Venub— Pbejtjdice  or 
PuBMO— Discretion. 

Where  a  railroad  accident  occurred  in  one 
OMWty  and  actions  based  thereon  were  brouglit 


In  another,  a£Sdavits  of  defendant's  attorney  and 
a  joint  affidavit  of  7  citizens  that  Uiere  was 
strong  feeling  of  hostility  against  defendant  in 
the  latter  county,  and  that  they  did  not  believe 
defendant  could  nave  a  fair  trial  in  such  county, 
controverted  by  affidavits  of  two  of  plaintiff's 
attorneys  and  the  joint  affidavit  of  14  other 
citizens  of  the  county  that  no  prejudice  existed 
which  would  prevent  a  fair  trial  were  insuffi- 
cient to  establish  that  the  court's  refusal  to 
grant  a  change  of  venue  was  an  abuse  of  discre- 
tion. 

[iW.  Note.— For  cases  in  point,   see  vol.  48, 
Cent  Dig.  Venue,  §i  122,  124.] 

2.  APPEAt—RTJi,iNG8— Review. 

Where  error  is  assigned  to  the  overruling 
of  an  application  for  a  change  of  venue  for 
prejudice  of  the  inhabitants  of  the  county,  th* 
Supreme  Court,  in  determinin);  such  assifrn- 
ment,  could  not  consider  the  record  of  the  ex- 
amination of  the  various  veniremen  taken  on 
the  impaneling  of  the  jury. 

8.  JuBT—yEnuEUBN—QT;Ai.iricATioRS— Opin- 
ion. 

Two  jurymen,  on  their  voir  dire,  testified 
that  they  bad  read  concerning  the  accident  and 
had  formed  an  opinion  concerning  the  same, 
which  would  require  evidence  to  remove.  One 
of  them  testified  that  his  opinion  would  have 
no  weight  if  he  was  selected  as  a  juror,  and  that 
he  would  not  take  it  with  him  into  the  toy 
box.  The  other  stated  that  he  "guessed'  he 
could  serve  as  a  juror,  and  return  a  verdict 
without  reference  to  anything  be  had  heard  and 
"guessed"  he  could  form  a  verdict  from  the  evi- 
dence without  giving  any  weight  to  the  account 
of  the  accident  printed  immediately  after  it  oc- 
curred, and  at  present  had  no  definite  opinion 
as  to  which  side  of  the  pending  controversy  h  id 
the  right  of  it.  Held,  that  neither  juror  was  dis- 
qualified. 

[Ed.  Note.— For  cases  in  point  see  voL  31. 
Cent  Dig.  Jury,  i§  475-479.J 

•4.  Evidence— Value  op  Sebv  ices— Opinion. 

In  an  action  by  a  husband  for  loss  of  serv- 
ices of  his  wife  from  injuries  resulting  from 
defendant's  negligence,  a  witness,  who  was  a 
married  man  and  for  several  years  had  been  the 
head  of  a  family  in  a  similar  station  in  life  to 
that  occupied  by  plaintiff,  was  entitled  to  testi- 
fy as  to  the  value  of  services  similar  to  wyae 
rendered  plaintiff  by  his  wife,  though  such  ques- 
tion was  not  a  proper  subject  for  expert  testi- 
mony. 

[Ed.  Note. — For  cases  in   point,  see  voL  20. 
Cent.  Dig.  Evidence,  i  2272.] 

5.  Afpeai/— Admission  of  Evidbhob— CiTBiRa 
Ebbob. 

Error  in  the  admission  of  evidence  is  gener- 
ally cured  by  subsequently  striking  it  out 

[Ed.   Note. — For  cases   in   point,   see  voL   3, 
Cent  Dig.  Appeal  and  Error,  $  4178.] 

6.  Same  —  Admission  of  Bvidencb  — Pbbjd- 
dice. 

Where,  in  an  action  for  loss  of  service  of 
plaintiff's  wife  who  was  injured  in  a  railroad 
wreck  while  assisting  her  husband  in  the  per- 
formance of  bis  duties  as  station  agent,  there 
was  other  evidence  that  defendant's  superin- 
tendent knew  of  the  wife's  custom  to  assist  her 
husband,  defendant  was  not  prejudiced  by  the 
reception  of  evidence  that  witness  had  informed 
the  superintendent  that  plaintiff  was  contem- 
plating leaving  the  employ  of  the  company,  and 
that  he  could  not  do  the  work  without  the  assis- 
tance of  his  wife,  which  evidence  was  subse- 
quently stricken. 

7.  Tbial  —  Bxci-usion   of   Evidenob  —  Com- 
ment. 

Where  evidence,  erroneouslj-  received,  was 
subsequently  stricken  on  defendant's  motion 
without  comment  if  commeni  was  necessary,  it 
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was  the  duty  of  defendant's  counsel  to  have  re- 
quested it. 

[Ed.  Note. — For  oases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  627.] 

8.  Evidence  —  Cablisle  Tabt.e8— Rdtebenob 
TO  Sex. 

Carlisle  life  expectancy  tables,  making  no 
reference  to  sex,  are  admissible  to  show  the  ex- 
pectancy of  a  female. 

(Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  1520;  vol.  15,  Cent  Dig. 
Damages,  8  480 ;  vol.  15,  Cent  Dig.  Death,  g  84.] 

9.  DaMAOES— INSTRUCTIOKB— PeBSONAL    INJU- 
BIES. 

In  an  action  by  a  husband  for  loss  of  serv- 
ices of  his  wife,  an  instruction  that  if  plaintiff 
was  found  entitled  to  recover,  he  should  be  al- 
lowed damages  for  loss  of  services  for'  such 
time  in  the  future  as  it  was  reasonably  certain 
he  would  sustain  loss  in  view  of  the  nature  of 
his  wife's  injuries,  her  age,  her  reasonable  ex- 
pectancy of  life  as  shown  by  the  life  tables,  her 
health,  habits  of  life,  and  all  other  facts  and 
circumstances  and  evidence  bearing  on  the  ques- 
tion, was  not  objectionable  as  arbitrarily  fixing 
the  expectancy  of  the  wife's  life  by  life  tables. 

10.  Samb. 

Where,  in  an  action  by  a  husband  for  loss 
of  services  of  his  wife,  there  was  no  great  dis- 
parity l>etween  the  age  of  the  husband  and  that 
of  the  wife,  and  defendant  requested  no  instruc- 
tion on  such  subject  an  instruction  authorizing 
an  allowance  of  damages  for  loss  of  services  for 
such  time  in  the  future  as  it  was  reasonably 
certain  plaintiff  would  lose  her  services,  con- 
sidering the  nature  of  her  injuries,  her  age,  etc., 
was  not  fatally  defective  as  basing  the  measure 
of  recovery  solely  on  the  wife's  expectancy  with- 
out reference  to  the  expectancy  of  the  husband. 

11.  Railboaos— Licensees— Injuries  —  Neo- 

LIOENCE. 

In  an  action  against  a  railroad  for  injuries 
to  a  licensee,  evidence  held  to  warrant  a  finding 
of  negligence  in  the  deterioration  of  the  con- 
dition of  the  track  at  the  place  of  the  injury, 
and  also  in  the  manner  of  the  operation  of  the 
train  causing  the  accident 

12.  Same— AssuiiED  Risk. 

Where  plaintiff's  wife  lived  with  him  in  de- 
fendant's railroad  station,  and  was  assisting 
him  in  the  performance  of  his  duties  at  the 
time  she  was  injured  by  tiie  derailment  of  a 
train  which  demolished  a  portion  of  the  depot, 
she  did  not  assume  the  risk  of  the  railroad  com- 
pany's affirmative  negligence  in  permitting  the 
track  at  the  point  of  the  derailment  to  deteri- 
orate, nor  of  the  negligence  of  the  operatives 
of  the  train  in  running  it  at  an  excessive  rate 
of  speed. 

13.  Same— Licensees— Dmr. 

Where  defendant  railroad  company  had 
knowledge  that  i>lalntiflrs  wife  was  In  the  habit 
of  assisting  him  In  performing  his  duties  as  rail- 
road station  agent,  defendant  was  bound  to  an- 
ticipate her  presence  in  the  business  portion  of 
the  depot  building,  and  was  bound  to  exercise 
reasonable  care  In  the  operation  of  its  trains  to 
protect  her,  while  so  engaged,  from  Injury. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  §  869.] 

14.  Same— Duty  to  Childben. 

Where  defendant  railroad  company  had  giv- 
en over  a  portion  of  its  depot  building  to  plain- 
tiff, who  was  Its  station  agent  for  residence 
purposes,  knowing  that  plaintiff  was  the  bead 
of  a  family,  defendant  was  bound  to  know  that 
the  family  included  one  or  more  children  and 
was  therefore  bound  to  exercise  the  same  care 
with  reference  thereto  as  though  it  had  actual 
knowledge  that  the  family  included  children. 
1.5.  Same— Pbbsons  oh  Pbkmises— Chilobeh— 
Death. 

Defendant  railroad  company  gave  plaintiff, 
its  station  agent,  a  portion  of  its  depot  buil<Sug 


for  use  as  a  residence  for  his  family,  which  was 
composed  of  himself  and  wife,  and  one  or  more 
children.  The  wife  was  in  ue  habit  of  assist- 
ing her  husband  in  the  station  with  defendant's 
knowledge,  and  at  the  time  of  the  accident  had 
taken  into  the  business  portion  of  the  station 
her  child  6  years  of  age.  This  portion  of  the 
station  was  demolished  by  the  derailment  of  a 
freight  train,  resulting  from  defendant's  negli- 
gence, in  which  accident  the  child  was  killed. 
HeJd,  that  defendant  was  legally  chargeable 
with  the  death  of  the  child. 

[Ed.  Note.— For  cases  in  point,  s«s  toL  41, 
Cent  Dig.  Railroads,  ^  860.] 

Appeal  from  District  Court,  Muscatine 
County;  D.  T.  Jadcson,  Judge. 

Action  to  recover  damages  growing  out  of 
a  railway  acddoit  From  a  Judgment  in 
favor  of  plaintUt  the  defendant  appeals.  Af- 
firmed. 

Carroll  Wright,  J.  L.  Parrlsb,  and  Carskad- 
dan.  Bark  &  Pepper,  for  appellant  E.  M. 
Warner  and  Ricbman  &  Richman,  for  ap- 
pellee. 

BISHOP,  J.  The  accident  out  of  which 
this  action  arose  is  the  same  as  that  upon 
which  the  case  of  Laura  M.  Croft  v.  Railway 
(decided  at  the  present  term)  108  N.  W.  1063, 
was  based.  The  general  drcimistances  of  the 
accident  are  related  in  the  opinion  in  that 
case,  and  we  need  not  here  repeat  This 
plaintiff  was  the  station  agent  of  the  defend- 
ant at  Buffalo,  and  the  husband  of  said 
Laura  M.  Croft.  The  facts  of  Mra  Croft's 
injury  Will  be  remembered,  and  the  addi- 
tional fact  may  now  be  stated  that  the  minor 
child  of  the  Crofts,  a  girl  about  6  years 
of  age,  who  had  gone  into  the  office  of  the 
depot  with  her  mother,  was  Instantly  killed 
in  the  accident  This  action  is  brought  by 
plaintiff  to  recover  the  expense  incident  to 
the  funeral  and  burial  of  his  child,  and  for 
the  loss  of  her  services  during  the  period  of 
minority.  In  a  second  count  he  also  seeks 
to  recover  the  expense  Incurred  by  blm  In 
caring  for  his  Injured  wife  and  his  own  time 
and  service  in  attending  upon  her,  the  ex- 
pense of  like  character  which  is  certain  for 
the  future,  and  the  loss  of  h«r  service, 
past  and  future.  The  answer  to  each  count 
was  a  general  denial. 

1.  After  answer,  the  defendant  presented 
a  motion  for  change  of  venue,  and  error  Is 
assigned  on  the  action  of  the  court  overrul- 
ing the  same.  The  motion  was  based  on  prej- 
udice of  the  citizens  of  the  county,  and  was 
supported  by  the  affidavit  of  one  of  the  at- 
torneys for  defendant,  being  the  attorney  who 
tried  the  case  of  Laura  M.  Croft  against 
the  defendant  in  said  county,  and  also  the 
joint  affidavit  of  7  citizens  of  said  connty. 
who  aver  that  a  strong  feeling  of  hostility 
against  the  defendant  has  existed  In  said 
county  for  years;  further  that.  In  view  of 
the  wide  notoriety  which  the  Oroft  Cases 
have  attained  in  said  coonty,  and  the  cata- 
ment  affiants  had  heard  and  read  thereon, 
they  do  not  believe  the  defendant  can  have 
a  fair  trial  In  said  county.    This  showing  was 
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met  by  fbe  connter  affidavits  of  two  of  tbe 
attorneys  for  plaintiff,  supplemented  by  the 
Joint  affidavit  of  14  citizens  of  tbe  county, 
who  aver  that  no  prejudice  exists  in  the 
connty  against  tbe  defendant  such  as  would 
prevent  a  fair  triaL  As  well  understood, 
a  motion  for  change  of  venue  appeals  to  tbe 
discretionary  power  of  tbe  trial  court,  and 
this  court  will  not  Interfere  unless  a  case  of 
abuse  of  discretion  is  made  to  appear.  Wa 
cannot  say  that  a  case  of  abuse  is  here  pre- 
sented. Tbe  accident  occnrred  In  Scott  coun- 
ty, and  tbe  actions  were  brought  In  Musca- 
tine county.  It  is  inevitable  that  an  accident 
of  the  character  of  the  one  in  question,  and 
attended  by  tbe  results  such  as  are  conceded 
to  have  followed,  will  provoke  discussion  and 
comment  pro  and  con  and  both  in  print  and 
by  word  of  mouth.  But  it  does  not  follow 
therefrom  and  of  necessity  that  prejudice  will 
so  far  permeate  the  citizenship  of  the  connty 
that,  pursuing  the  usual  methods,  a  fair  jury 
cannot  be  made  up  to  try  the  case.  Certainly 
the  belief  of  a  few  citizens  who  have  read 
or  beard  comment  unfavorable  to  tbe  de- 
fendant ought  not  to  be  accepted  as  all-suffi- 
cient proof  of  the  feeling  prevailing  In  the 
county  at  large.  It  is  true  that  in  the  Laura 
M.  Croft  Case  two  trials  bad  already  been 
had,  and  verdicts  In  large  amounts  returned, 
tbe  first  of  which  was  set  aside  as  excessive, 
and  the  second  cut  down  on  consent  of  plain- 
tiff by  tbe  court  on  entering  Judgment  But 
this  does  not  go  far  in  proof  of  the  fact 
that  tbe  citizenship  of  tbe  county  Is  so 
far  dominated  and  controlled  by  prejudice 
that  defendant  cannot  have  a  fair  trial  before 
a  Jury  of  tbe  county.  It  must  be  assumed 
that  the  jurors  who  sat  upon  the  former 
trials  were  In  all  respects  qualified,  and  that 
tbe  verdicts  were  predicated  solely  upon  tbe 
view  afforded  by  tbe  respective  trials;  that 
the  verdicts  were  excessive  cannot  be  attri- 
buted, therefore,  to  popular  prejudice  from 
tbe  Influence  of  which,  if  It  existed,  the  Ju- 
rors were  withdrawn.  Counsel  for  appellant 
have  brought  up  tbe  record  of  tbe  examina- 
tion of  the  various  veniremen  taken  upon 
tbe  impanelment  of  the  Jury  in  the  present 
case,  and  we  are  asked  to  consider  tbe  same 
as  tending  to  show  popular  prejudice  in  tbe 
county.  Manifestly  we  cannot  do  this.  The 
case  is  before  us  for  the  correction  of  errors, 
and,  in  considering  the  correctness  of  any 
particular  ruling,  we  must  go  to  the  situation 
as  presented  to  the  trial  court,  and  to  that 
alone. 

2.  Two  of  tbe  veniremen  called  into  the  box 
were  challenged  by  defendant  for  cause  after 
examination,  and  the  challenges  were  over- 
ruled. It  is  claimed  that  here  was  error. 
One  of  the  men,  Thomas  McSwlggln,  an- 
swered that  be  bad  read  about  the  accident, 
tbe  case,  and  tbe  verdict  on  tbe  other  trials; 
that  be  bad  also  talked  with  bis  neighbors 
on  tbe  subject  He  also  says  that  be  tben 
formed  an  opinion  which  would  require  evi- 
dence to  remove.    He  said,  however,  that  his 


opinion  would  have  no  weight  If  he  was  se- 
lected as  a  juror;  that  be  would  not  take  It 
with  him  Into  the  Jury  box,  and  be  would  not 
be  affected  by  it  in  reacliing  a  verdict  The 
other  man,  Louis  Duge,  answered  that,  at  tbe 
time  of  the  accident,  be  formed  en  opinion 
from  what  he  beard  as  to  who  was  to  blame 
therefor.  "I  guess  I  could  serve  as  a  Juror, 
and  return  a  verdict  without  reference  to 
anything  that  I  beard."  On  cross-examina- 
tion he  answered:  "I  have  slightly  an  opin- 
ion DOW.  It  would  require  some  evidence  to 
remove  it"  Farther  he  says  he  "guesses"  he 
could  form  a  verdict  from  tbe  evidence  with- 
out giving  any  weight  to  the  account  of  tbe 
accident  printed  immediately  after  the  occur- 
rence thereof.  In  answer  to  a  question  by 
the  court  he  replied  that  at  the  present  mo- 
ment be  bad  no  definite  opinion  as  to  which 
side  of  the  pending  controversy  bad  tbe  right 
of  It  In  our  view  no  error  is  disclosed.  As 
far  as  here  to  be  considered  a  venireman  Is 
subject  to  challenge  only  when  "it  appears 
he  bas  formed  or  expressed  an  unqualified 
opinion  on  the  merits  of  the  controversy,  or 
shows  such  a  state  of  mind  as  will  preclude 
him  from  rendering  a  just  verdict"  In  the 
present  case  the  answers  of  McSwlggln  did 
not  disclose  an  unqualified  opinion,  and  this 
is  also  true  as  to  Duge.  Indeed,  counsel  for 
appellant  do  not  contend  otherwise.  If  sub- 
ject to  challenge,  therefore,  it  was  because 
a  state  of  mind  was  disclosed  such  as  in 
fairness  unfitted  them  for  service  on  the  jury. 
We  are  not  willing  to  agree  with  counsel 
that  this  conclusion  Is  dictated  by  the  exami- 
nation of  which  the  record  makes  disclosure. 
In  this  day,  intelligence  Is  demanded  In  the 
Jury  box,  and  intelligent  moi  read  the  news- 
papers, and  discuss  current  topics  with  their 
neighbors.  It  would  be  strange.  Indeed,  if 
opinions,  superficial  or  qualified  In  character, 
should  not  be  formed,  based  upon  information 
thus  acquired.  And  it  will  not  do  to  lay  It 
down  as  a  rule  that  Intelligent  men  thus 
conditioned  are  unfitted  for  jury  service. 
Moreover,  every  intelligent  observer  knows 
that,  in  the  exceptional  cases,  the  real  dis- 
qualification can  be  charged  more  certainly  to 
moral  disregard,  bottomed  on  Interest,  near 
or  remote,  or  Inherent  personal  prejudice^ 
than  to  the  f<Mrmatl<m  of  a  merely  superficial 
opinion.  Stated  in  another  way,  an  honest 
man,  especially  when  reminded  of  his  duly, 
may  be  expected  to  put  aside  opinion  based 
on  rumor  or  second-hand  report,  and  do  Jus- 
tice as  the  real  facts  of  the  case  presented  to 
him  on  tbe  trial  se«n  to  demand.  A  dishon- 
est man,  and  it  is  not  necessary  that  the  ex- 
pression should  be  taken  In  an  offensive  sense, 
though  cautioned,  may  not  be  expected  to  put 
aside  his  hearsay  opinion,  because,  when  form- 
ed, such  opinion  will  In  general  accord — con- 
sciously or  unconsciously — with  personal  self- 
interest  or  personal  prejudice.  Men  of  the 
class  first  above  referred  to  should  never  be 
subject  to  challenge  for  cause  unless  from 
their  own  mouttis  they  testU^  to  their  dls- 
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qualification.  Wben  an  examination  disclos- 
es that  in  character  a  venireman  belongs  to 
the  class  last  aboTe  referred  to  he  shonld 
be  dismissed  at  once.  And  the  court  is  not 
restricted  to  the  mere  form  of  words  In 
which  the  answers  of  the  venireman  ar« 
couched.  His  manner  and  appearance  may 
be  taken  into  consideration.  Here,  too,  much 
must  be  left  to  the  discretion  of  the  trial 
court,  and,  as  In  other  matters  resting  in  dis- 
cretion, its  action  will  not  be  disturbed  ex- 
cept a  clear  case  uf  abuse  is  made  to  appear. 
Our  views  thus  expressed  find  support  in 
principle  in  the  following  anthorities:  Anson 
V.  Dwlght,  18  Iowa,  241;  Sprague  t.  Atlee, 
81  Iowa,  1,  46  N.  W.  756;  In  re  Ooldthorp's 
Estate,  115  Iowa,  430,  88  N.  W.  944.  We 
are  united  In  the  opinion  that  the  respective 
examinations  of  the  veniremen  in  question 
did  not  show  disqualification  calling  for 
their  dismissal.  The  answers  of  "McSwIggin 
were  simple  and  straightforward,  and  brought 
blm  clearly  within  the  rule  of  qualification. 
This  may  also  be  said  of  Duge.  It  Is  not 
material  that.  In  giving  his  answers,  the  lat- 
ter used  the  qualifying  word  "guess" — a 
word  tectmlcally  implying  doubt  It  is  man- 
ifest from  bis  answers  as  a  whole  that  the 
form  of  expression  used  was  merely  a  col- 
loquialism. It  was  not  Intended  to  be  under- 
stood In  Its  literal  or  technical  sense. 

8.  One  Boos,  a  witness  called  by  plaintiff,' 
made  answer  that  he  was  a  married  man  and 
for  several  years  had  been  the  head  of  a 
family.  From  his  answers  it  also  appeared 
that  his  station  In  life  was  quite  similar  to 
that  occupied  by  plaintiff.  He  was  then  giv- 
en the  case  of  a  wife  34  years  of  age,  healthy 
and  able  to  do  the  work  of  her  family,  con- 
sisting of  her  husband  and  two  children,  the 
husband  residing  at  Buffalo,  Iowa,  and  earn- 
ing $55  per  month  and  house  rent,  and  there- 
from he  was  asked  to  state  what  would  b* 
the  value  per  year  of  the  services  of  such  a 
wife  to  her  husband.  To  this  the  defendant 
objected  for  the  reason  that  the  witness  had 
not  shown  himself  competent  to  answer ;  that 
the  subject  was  not  one  for  expert  testimony; 
and  the  objection  was  overruled.  On  cross- 
examination  the  witness  stated  that  his  an- 
swer as  to  value  was  based  on  observation ; 
t{pt  he  had  not  made  a  special  study  of  the 
sfubject  And  further:  "It  is  my  opinion, 
based  on  what  I  consider  a  wife's  services 
worth,  provided  I  was  in  his  position."  There- 
upon defendant  moved  to  strike  out  the  testi- 
mony of  the  witness  In  chief  for  the  reasons 
stated  in  the  objections,  and  for  the  further 
reason  that  It  had  now  been  made  to  appear 
that  his  answer  as  to  value  was  merely  the  ex- 
pression of  an  opinion.  And  this  motion  was 
overruled.  Counsel  for  appellant  strenuously 
contend  that  herein  was  reversible  error. 
We  are  not  disposed  to  concur  in  this  view. 
It  may  l>e  conceded  that  the  extent  of  the 
damage  sustained  by  plaintiff  by  reason  of 
the  loss  of  bis  wife's  services  was  not  a  sub- 
ject  for   expert  testimony.    There   was    no 


question  of  science  or  skin  Involved  lo  the 
inquiry.  But  it  is  manifest  that  the  value 
of  the  services  of  a  wife  to  her  husband  can 
have  no  market  value.  This,  of  course,  does 
not  defeat  a  recov»yi  and  hence  it  is  that 
If  proof  on  the  subject  be  attempted  it  must 
be  through  the  evidence  of  witnesses  pos- 
sessing the  quallflcatlons  of  observation  and 
experience.  In  the  very  nature  of  things 
there  could  be  no  other  basis  of  qualifica- 
tion. And,  ex  necessitate,  the  evidence  of  a 
witness  thus  qualified  could  be  no  more  than 
an  opinion,  or  rather  a  conclusion,  drawn 
from  his  observation  and  experience.  As  said 
in  Haight  v.  Kimbark,  51  Iowa,  13,  50  N.  W. 
677,  "statements  of  value  are  always  more 
or  less  matters  of  opinion  except  in  questions 
concerning  market  value.  This  is  one  of  the 
established  exceptions  to  the  rule  prohibiting 
witnesses  from  giving  opinions.  The  value 
of  property  cannot  be  satisfactory  proved  in . 
any  other  way."  For  cases  presenting  vary- 
ing states  of  fact  to  which  the  exception  has 
heea  applied,  see  Sater  v.  Railway,  1  Iowa. 
386;  Daizell  v.  City,  12  Iowa,  437;  Lannlng 
V.  Railway,  68  Iowa,  502,  27  N.  W.  478;  Wy- 
man  v.  Railway,  13  Mete.  (Mass.)  310;  Bar- 
num  V.  Bridges,  81  CaL  GM,  22  Pac.  B24. 
See,  also,  12  Am.  &  Eng.  Ency.  p.  475.  It 
may  be,  as  contended  for  by  counsel  for  ap- 
pellant, that  the  jurors  In  the  box  were  as 
well  able  to  determine  the  question  of  value 
as  was  the  witness.  But  this  must  be  upon 
the  presumption  that  all  were  married  men 
In  comparatively  the  same  walk  of  life,  and 
possessed  of  observation  and  experience  Or, 
we  must  presume  tlmt  the  services  of  all 
wives  are  not  only  uniform  in  value,  but  that 
such  value  is  matter  of  common  knowledge. 
We  have  nothing  before  us  upon  which  to 
base  any  such  presumption. 

4.  One  Clark,  a  resident  of  Buffalo,  and  a 
witness  for  plaintiff,  was  permitted  to  testify 
over  the  objection  of  defendant,  that  a  short 
time  before  the  accident,  and  while  on  a  train 
with  the  superintendent  of  the  railway  divi- 
sion, he  had  told  such  superintendent  that 
Mr.  Croft  expected  to  leave  the  station ;  that 
upon  being  asked  why,  he  had  replied  that 
Croft  was  complaining  that  the  work  was  too 
hard,  and  the  salary  too  small.  Further. 
that  be  called  the  attention  of  the  superinten- 
dent to  the  extent  of  the  responsibility  rest- 
ing upon  Croft,  and  that  the  company  was 
not  doing  right  by  him ;  that  to  this  the  su- 
perintendent replied  that -he  had  never  In- 
vestigated, and  bad  not  thought  about  that 
Being  asked  what  was  said  about  Mrs.  Croft 
helping  her  husband  in  the  depot  office,  he 
said:  "I  told  him  that  without  the  assis- 
tance of  Mrs.  Croft  he  could  not  run  that  of- 
fice at  all  and  do  it  rightly."  At  the  close 
of  the  examination  the  testimony  thus  re- 
ceived was  stricken  out  ou  motion  of  the  de- 
fendant, and  this  was  in  the  presence  and 
hearing  of  ttie  Jury.  The  contention  for  error 
seems  to  be  two-fold:  that  the  evidence  was 
of  such  prejudicial  character  that  the  error  in 
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Its  admissl<ni  waa  not  cured  by  the  ruling  <m 
the  motion  to  strike ;  and  that.  In  ruling,  the 
-court  sustained  the  motion  without  comment 
Vfe  say  generally  that  error  in  the  admission 
of  evidence  is  cured  by  subsequently  striking 
It  out  State  T.  SpurbedE,  44  Iowa,  667 ;  Bea 
V.  Scully,  76  Iowa,  343,  41  N.  W.  36.  Con- 
•cedlng  that  the  rule  is  not  to  be  invariably 
applied,  the  situation  here  disclosed  does  not 
present  grounds  for  an  exception.  No  seri- 
-ous  prejudice  could  have  resulted  from  the 
jury  being  told  by  the  witness  that  he  bad  in- 
formed the  superintend  that  Croft  was  con- 
templating leaving  the  employ  of  the  com- 
pany. And  as  to  the  reference  to  Mrs.  Croft, 
It  was  presumably  the  intention  to  get  before 
the  Jmry  the  fact  of  knowledge  on  the  part 
of  the  superintendent  that  she  was  ac- 
customed to  assist  her  husband  in  his  oner- 
ous duties.  The  other  evidence  in  the  case 
for  plaintlfF  made  it  clear  that  the  superin- 
tendent did  know  of  the  custom  of  Mrs. 
Croft,  and  of  this  there  was  no  attempt  at 
denial.  If  comment  on  the  ruling  was  neces- 
sary counsel  for  defendant  should  have  re- 
quested it  This  they  did  not  do  either  at 
the  time  or  later. 

6.  Complaint  Is  made  of  several  of  the  in- 
structions glvm  by  the  court  in  charging  the 
Jury,  which  Instructions  had  bearing  upon  the 
relation  existing  as  of  the  time  of  the  acci- 
dent between  the  wife  of  plaintiff  and  the 
defendant  company.  This  subject  was  quite 
fully  considered  in  our  opinion  in  the  Laura 
M.  Croft  Case,  to  which  we  have  made  refer- 
ence, and  being  satisfied  with  what  is  there 
said  upon  the  subject  in  general,  we  have  no 
occasion  for  further  discussion  in  this  opin- 
ion. 

6.  Experience  tables,  showing  the  expec- 
tancy of  human  life,  were  introduced  in  evi- 
dence by  plaintiff,  over  the  objection  of  de- 
fendant showing  the  expectancy  of  Mrs.  Croft 
to  be  about  80  years  from  the  date  of  her 
accident  In  the  thirteenth  paragraph  of  the 
charge  the  Jury  was  told  that  if  plaintiff  was 
found  entitled  to  recover  he  should  be  al- 
lowed damages  for  loss  of  services  "for  such 
time  In  the  future  as  it  is  reasonably  certain 
he  will  sustain  In  view  of  the  nature  of  her 
Injuries,  her  age,  her  reasonable  expectancy 
of  life  as  shown  by  the  life  tables,  her 
health,  habits  of  life,  and  all  other  facts  and 
circumstances  in  evidence  bearing  upon  the 
question."  It  is  said  that  this  Instruction 
was  erroneous  for  three  reasons:  (1)  The 
life  table  were  not  competent,  as  they  do  not 
purport  to  furnish  the  expectancy  of  life  of 
a  female;  (2)  the  instruction  arbitrarily  fixes 
the  expectancy  of  the  life  of  the  wife 
by  the  life  tables;  (8)  the  measure  of  re- 
covery Is  made  to  depend  solely  on  the  ex- 
pectancy of  the  wife,  no  heed  being  given 
In  the  instruction  to  the  life  expectancy  of 
the  husband.  The  record  before  us  contains 
no  more  than  a  statement  that  the  life  table 
was  Introduced  showing  the  expectancy  of 
lite  at  certain  ages.    One  objection  thereto 


was  that  the  table  did  not  tend  to  give  the 
expectancy  of  a  female.  It  Is  now  said  In 
argumoit  that  the  table  did  not  purport  to 
give  such  expectancy.  We  do  not  take  Judi- 
cial notice  of  the  statements  contained  in  a 
life  table,  and  in  the  state  of  the  record  be- 
fore us  we  must  assume  that  the  trial  court, 
after  examining  the  table,  correctly  held  that 
it  was  admissible  as  bearing  upon  the  expec- 
tancy of  a  female.  Should  we  Infer,  how- 
ever, that  the  table  was  general  In  the  sense 
that  it  made  no  reference  to  sex,  we  should 
still  be  disposed  to  hold  that  it  was  admis- 
sible. Counsel  present  no  reason  for  mak- 
ing any  distinction  as  to  longevity  as  between 
the  sexes,  and  the  barren  record  before  us 
does  not  warrant  a  holding  that  there  is  any. 
It  becomes  apparent  at  once  on  reading  the 
instruction  that  the  second  contention  for 
error  Is  without  foundation.  The  life  table 
is  no  more  than  referred  to  in  the  Instruc- 
tion as  one  among  other  facts  and  circum- 
stances in  evidence  bearing  upon  the  ques- 
tion of  expectancy.  Conceding  evidentiary 
value  In  any  degree  to  the  table  this  was 
certainly  proper.  The  case  is  unlike  Trott  v. 
Railway,  116  Iowa,  80,  86  N.  W.  33,  87  N.  W. 
722,  and  other  like  cases  cited  and  relied  up- 
on by  appellant,  in  that  the  error  there  de- 
clared for  arose  upon  an  instruction,  making 
the  life  table  the  sole  test  of  expectancy. 
As  no  attempt  was  madb  by  direct  evidence 
to  show  the  age  or  expectancy  of  life  of 
plaintiff,  the  third  contention  for  error  might 
under  other  circumstances  present  a  question 
of  more  serious  import.  Thus,  it  Is  probable 
that  in  a  case,  as  supposed  by  counsel,  of  an 
aged  husband  and  a  youthful  wife  the  ex- 
pectancy of  the  husband  should  be  taken  in- 
to account  in  estimating  bis  damages.  But 
no  such  effect  can  be  given  here  to  reverse 
the  Judgment  In  the  first  place,  the  ques- 
tion seems  to  be  raised  in  this  court  for  the 
first  time.  But  aside  from  this,  there  Is  suffi- 
cient In  the  record  to  indicate  that  plaintiff 
was  a  man  In  middle  life,  and  hence  that 
there  was  no  considerable  disparity  between 
his  age  and  that  of  bis  wife.  At  least,  the 
disparity  was  not  great  enough  to  suggest  to 
defendant's  counsel  the  propriety  of  an  in- 
struction on  the  subject,  as  It  did  not  occur 
to  the  court  that  such  an  instruction  was  nec- 
essary. Moreover,  the  matter  In  hand  had 
relation  solely  to  the  amount  of  damages,  If 
any,  to  be  allowed.  And  as  It  Is  not  any  part 
of  the  contention  of  appellant  for  reversal 
that  the  verdict  was  excessive — ^the  situation 
in  that  respect  being  tantamount  to  a  con- 
fession that '  plaintiff  is  entitled  to  the  full 
amount  allowed,  if  entitled  to  recover  at  all 
— we  cannot  think  the  Instruction  carried 
prejudice. 

7.  In  the  seventh  Instruction  glvoi  tiie 
jury  was  told  in  substance  that  If  plalntHTs 
wife  was  In  the  habit  of  going  into  the  depot 
office  to  assist  her  husband,  and  this  was 
known  to  the  superintendent  and  assented  to, 
or,  at  least;  that  no  objection  was  made 
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thereto,  then  the  position  of  Mrs.  Croft  would 
be  that  of  a  licensee;  that  as  to  her,  as  sucb 
licensee,  defendant  was  under  no  obligation 
to  change  the  condition  of  Ita  track  or  to 
change  the  ordinary  and  customary  nuumer 
of  operating  its  trains,  but  it  wonld  owe 
her  the  duty  of  ordinary  care,  etc  In  the 
tenth  instructlmi  the  matters  of  negligence 
which  it  was  Incumbent  on  plaintiff  to  prove 
were  stated  to  be  the  defective  condition  of 
the  track  as  alleged,  and  the  attempt  to  run 
a  heavy  train  thereover  at  a  high  and  dan- 
gerous rate  of  speed  as  alleged.  The  elev- 
enth  instruction  followed,  and  we  set  it  out: 
"Sloreover  if  you  find  from  the  evidence  that 
plaintiff's  wife  sustained  to  the  defendant  no 
higher  relation  as  before  explained  than  that 
of  a  licensee  It  must  appear  if  the  injuries 
complained  of  were  the  result  of  the  condi- 
tion of  defendant's  roadbed,  or  defendant's 
manner  of  operating  its  trains  over  said  road- 
bed,-that  there  bad  been  a  change  in  the 
condition  of  said  roadbed  or  tn  the  manner 
of  operating  trains  thereover  after  plaintiff's 
wife  commenced  to  use  the  ticket  office, 
which  change  as  to  her  constituted  negli- 
gence." Counsel  for  appellant  point  out  these 
instructions  as  the  law  of  the  case,  and  they 
Insist  that  inasmuch  as  there  was  no  evi- 
dence showing  ahy  change  whatever  in  the 
condition  of  the  roadbed  or  In  the  manner  of 
operating  trains  after  Mrs.  Croft  began  work 
In  the  depot  office,  a  verdict  found  contrary 
to  such  instructions  should  have  been  set 
aside.  It  will  be  observed  upon  comparison 
that  the  seventh  instruction  was  substantial- 
ly In  the  form  of  the  fourth  Instruction  given 
in  the  case  of  Mrs.  Croft  against  the  de- 
fendant, and  in  the  third  paragr{g;)h  of  our 
opinion  in  that  case  we  discussed  at  some 
length  the  legal  correctness  thereof  construc- 
tively and  from  the  view  point  of  its  ap- 
plicability to  the  general  situation  as  dis- 
closed by  the  record.  We  need  not  go  over 
the  subject  again  at  this  time.  The  correct- 
ness in  all  respects  of  the  tenth  instruction 
is  nowhere  doubted,  and  it  could  not  well  be. 
It  is  upon  the  eleventh  Instruction  that  the 
argument  of  counsel  is  principally  based. 
The  thought  of  the  instruction,  manifest  upon 
reading,  is  that  Mrs.  Croft  must  be  held  to 
have  assumed  the  risk  of  the  track  condi- 
tions existing  at  the  time  of  her  entrance 
upon  the  premises,  and  of  the  ordinary  and 
general  manner  of  train  operation  by  defend- 
ant thereover.  And  if  no  change  took  place 
in  either  of  such  respects  constituting  negli- 
gence as  to  her  there  could  be  no  recovery 
by  plaintiff.  Confining  ourselves  to  the  line 
of  the  argument  as  made,  we  have  the  some- 
what narrow  question  whether  the  evidence 
in  the  case  warranted  a  finding  of  negligence 
as  to  plaintiff  arising  either  out  of  a  change 
in  track  condition  or  in  the  manner  of  train 
operation?  It  may  be  stated  at  the  outset 
that  there  was  evidence  tending  to  show  a 
defective  track  condition  at  the  initial  point 


of  the  accident,  and  there  was  evidoice  tend- 
ing to  show  that  the  train  In  question  was 
being  run  and  operated  at  a  high  and  dan- 
gerous rate  of  speed,  in  view  of  such  defective 
track  condition.  And,  further,  the  conclusion 
was  warranted  that  the  accident  resulted 
proximately  from  a  combination  of  t&ese 
two  causes.  It  Is  true  that  no  change  in  the 
track  condition  was  shown  to  have  taken 
place  as  the  result  of  a  deliberate  purpose 
directed  to  that  end  during  the  period — ^near- 
ly a  year — of  Mrs.  Croft's  occupancy  of  the 
depot.  Nor  was  it  necessary  to  plaintiff's 
case  that  there  should  be  proof  of  a  change 
as  by  design.  If  change  for  the  worse  there 
was,  and  the  character  and  extent  thereof 
was  such  as  to  have  an  effect  on  train  opera- 
tion, it  was  enough.  Did  the  situation  as 
presented  by  the  evidence  make  disclosure 
of  sufficient  grounds  upon  which  to  plant  a 
finding  that  a  change  had  in  fact  taken 
place?  To  begin  with,  it  cannot  be  presumed 
that  the  condition  as  of  the  day  of  the  ac^ 
cldent  was  the  condition  as  of  the  correspond- 
ing day  of  the  year  previous.  As  a  general 
rule  presumptions  do  not  relate  backward. 
State  V.  Dexter,  115  Iowa,  678,  87  N.  W.  417; 
Stete  V.  Hubbard,  60  Iowa,  466, 16  N.  W.  287; 
Slgler  V.  Murphy,  107  Iowa,  128,  77  N.  W. 
677;  16  Cyc.  p.  1052.  Of  course,  a  case  is 
made  for  a  qualified  exception  to  the  general 
rule  where  the  condition  presented  is  such 
that  It  could  not  have  existed  save  as  the 
result  of  the  previous  (deration  of  one  or 
more  active  causes  np<m  a  passive  object. 
Thus,  as  said  In  the  Hubbard  Case,  "evi- 
dence of  profound  Intoxication  would,  of 
course,  be  evidence  that  an  intoxicated  condi- 
tion had  existed,  at  least,  for  a  short  time." 
So,  in  the  case  of  a  piece  of  railroad  track 
where  an  inspection  discloses  that  the  ties 
in  considerable  number  are  so  rotten  that  the 
spikes  have  but  little,  if  any,  force  to  hold 
the  rails  in  place,  etc.,  quite  naturally  the 
presumption  should  be  Indulged  that  such 
condition  did  not  come  about  on  the  instant. 
As  applied  to  all  such  cases,  the  qualification 
atteched  to  the  exception  to  the  general  rule 
is  as  to  time.  Standing  alone,  the  presump- 
tion cannot  be  made  to  relate  back  to  any 
particular  point  of  time.  To  that  end  the 
aid  of  extrinsic  evidence  is  required.  Now, 
in  the  case  before  us,  the  evidence  tended 
to  show  that  at  the  time  of  the  accident  the 
tracC  at  and  about  the  place  where  the  de- 
railment of  the  train  took  place  was  "rather 
low,  and,,  being  soft  weather,  it  was  pretty 
wet  and  muddy  there;"  that  the  ties  were  la 
part  of  soft  and  in  part  of  hard  wood,  and 
many  of  them  "punky,"  "shaky,"  and  rot- 
ten, so  much  so  that  spikes  driven  into  them 
would  not  hold;  that  the  space  between  the 
ties  was  only  partially  filled  with  ballast 
material.  As  universally  known.  It  is  a  fact 
in  nature  that  a  condition  of  rottenness  In 
wood  is  the  result  of  gradual  progressive  de- 
cay.   And  the  process  goes  on  more  rapidly 
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in  soft  than  in  hard  wood,  particularly  whera 
the  piece  In  question  la  partially  burled  In 
eartih — ^frequently  wet — and  the  remainder 
exposed  to  the  atmosphere.  Having  thla 
fact  In  mind,  and  considering  In  connection 
therewith  the  further  fact  that  many  trains 
were  being  operated  dally  oyer  defendant's 
line  of  road,  the  natural  tendency  of  which 
would  be  not  only  to  crush  the  ties  as  yield- 
ing to  the  process  of  decay  they  grew  weak- 
er, but  to  loosen  the  spikes  by  which  the 
rails  were  secured,  we  think  a  finding  for 
change  in  the  track  condition  was  no't  only 
warranted,  but  altogether  Irresistible. 

So,  too,  we  think  there  was  ample  grounds 
on  which  to  plant  a  finding  of  a  change  in 
the  manner  of  train  operation.  It  Is  true, 
as  contended  for  by  counsel  for  appellant, 
that,  on  the  trial  of  this  case,  no  witness 
assumed  to  speak  directly  as  to  the  rate  of 
speed  at  which  the  train  was  miming.  But 
the  Jury  had  before  It  the  facts  of  the  acci- 
dent, from  which  It  appeared  that  the  train 
was  a  lengthy  and  heavy  one  drawn  by  two 
engines,  and  that  with  one  of  the  engines 
and  all  of  the  cars,  save  two  oi  three,  off 
the  track,  it  ran  abont  700  feet  before  being 
brought  to  a  standstill.  Thertfrom,  and  in 
view  of  the  track  condition,  we  think  a  find- 
ing of  a  high  and  dangerous  rate  of  speed 
was  warranted.  Now,  general  observatltm 
teaches  that  men  do  not  ordinarily  act  In  a 
reckless  manner,  or  needlessly  rush  Into 
situations  fraught  with  danger  to  life  and 
property.  Due  care  is  the  rule,  and  a  want 
of  It  the  exception.  The  rule  needs  no  more 
than  the  presumption  for  Its  support,  while, 
to  take  a  given  case  out  of  the  rule,  the 
grounds  for  exception  must  be  established 
by  evidence.  This  is  true  on  authority  as 
well  as  on  reason.  1  Thcunpson  on  Negli- 
gence, {  190.  Hence  It  is  we  say  that  negli- 
gence will  never  be  presumed  from  the  mere 
fact  of  an  accident  Kuhns  v.  Railway,  70 
Iowa,  561,  81  N.  W.  868;  O'Connor  v.  Rail- 
way, 83  Iowa,  105.  48  N.  W.  1002;  Haden 
V.  Railway,  99  Iowa,  736,  48  N.  W.  733.  And 
no  one  will  seriously  contend  that  It  can  be 
established  as  by  presumption  that  a  prior 
course  of  conduct,  proper  within  Itself,  was 
dominated  by  active  negligence  simply  on 
proof  that  a  subsequent  act,  like  In  charac- 
ter, was  negligently  performed.  Thus,  proof 
that  on  one  occasion  a  locomotive  engineer 
ran  his  train  at  a  high  rate  of  speed  over 
a  certain  piece  of  defective  tradt — and  hence 
carelessly — does  not  of  itself  even  tend  to 
prove  that  he  had  acted  similarly  on  one  or 
more  of  his  previous  trips.  And  it  would  be 
illogical  in  the  extreme  to  indulge  In  the 
presumption  from  the  one  careless  act  that 
other  engineers  running  over  the  same  track 
had  been  habitually  given  to  like  careless- 
ness. So,  In  this  case,  we  think  the  jury 
might  well  have  presumed  that  the  observ- 
ance of  due  care,  Iiaving  In  view  the  condi- 
tion of  the  tradt,  was  the  rule;  that  the 
running  of  this  particular  train  over  such 


track  at  a  high  rate  of  speed  was  so  far  out 
of  the  general  course  as  to  constitute  a 
change  In  the  manner  of  operation.  That 
the  Jury  might  properly  find  that  there  was 
negligence  as  to  Mrs.  Qroft  seems  hardly 
open  to  debate.  Whether  It  was  strictly  ac- 
curate to  class  her  as  a  licensee,  it  being 
found  that  she  was  in  the  office  by  permis- 
sion, express  or  Implied,  we  need  not  be  at 
pains  to  determine.  It  is  certain  that  the 
rightfulness  of  her  presence  being  establish- 
ed by  such  finding,  she  cannot  be  held  to  have 
assumed  any  risk  other  than  such  as  might 
arise  out  of  ordinary  train  operation.  She 
was  not  called  ui>on  to  expect  Injury  result- 
ing from  an  act  of  affirmative  negligence. 
To  paraphrase  a  maxim  of  quite  general  ap- 
plication, she  had  the  right  to  act  upon 
the  presumption  that  the  defendant  would 
neither  unexpectedly  do  a  thing  wholly  un- 
usual, or  unexpectedly  do  a  usual  thing  in 
an  unusual  manner.  Under  such  conditions, 
the  defendant  was  bound  to  expect  her  pres- 
ence, and  it  was  Its  duty  to  exercise  reason- 
able and  ordinary  care  in  the  operation  and 
conduct  of  its  trains  to  protect  her  from  In- 
Jury,  and  a  failure  to  do  so  would  be  neg- 
ligence as  to  her.  Watson  v.  Railway,  66 
Iowa,  164,  23  N.  W.  380;  Thomas  v.  Railway. 
103  Iowa,  649,  72  N.  W.  783,  39  L.  R.  A.  899 ; 
Carver  v.  Railway  (Iowa)  94  N.  W.  862: 
Nichols  V.  Railway  (Va.)  5  S.  B.  171,  5 
Am.  St  Kep.  257;  Pomponio  v.  Railway 
(Conn.)  34  AtL  491,  82  Ia  R.  A.  680,  50  Am. 
St  Rep.  124;  1  Tbompscm  on  Negligence, 
{  968. 

8.  In  the  ninth  instruction  the  Jury  was 
told  In  substance  that  if  th^  fbund  from 
the  evidence  tliat  it  was  necessary  to  the 
well-being  of  plaintiffs  child  that  she  be  In 
the  company  of  her  mother  when  the  latter 
was  In  the  ticket  office  at  work,  and  further 
that  the  presence  of  said  child  as  a  member 
of  plaintiffs  family,  residing  in  the  depot 
building,  was  known  to  defendant  when  It 
gave  consent  or  failed  to  object  to  the  pres- 
ence and  service  of  the  mother  In  the  ticket 
office,  then  the  duty  owing  by  defendant  to 
the  mother  would  be  the  measure  of  its  duty 
to  the  child.  Appellant  complains  of  this 
as  error.  It  is  pointed  out  to  begin  with 
that  the  record  does  not  disclose  that  de- 
fendant had  any  knowledge  whatever  as  to 
the  facts  resi)ecting  plaintUTs  family,  as  to 
the  number  of  his  children,  if  any,  or  their 
age.  There  is  then  the  statement  of  the 
legal  point  that  the  age  of  plaintiff's  child, 
and  the  necessity  for  Its  safety,  could  not 
have  anything  to  do  In  determining  the  degree 
of  care  due  from  defendant  to  such  child. 
It  is  true,  there  Is  no  direct  evidence  of 
knowledge  on  the  part  of  defendant  respect- 
ing the  presence  of  the  child  In  the  depot 
building.  But  it  had  given  over  a  portion 
of  the  building  to  plaintiff  tor  residence 
purposes,  and  this  with  knowledge  that  he 
was  the  bead  of  a  family.  In  this  situation 
we  think  it  was  bound  to  expect  that  the  famr 
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Uy  Inclnded  one  or  more  children,  and,  this 
being  true,  the  same  duty  arose  as  though  ac- 
tual knowledge  bad  been  brought  home  to  It 
If,  therefore,  there  was  error  In  the  Instruc- 
tion so  far  considered,  It  was  favorable  to 
defendant,  and  It  cannot  complain.  Counsel 
for  neither  party  has  seen  fit  to  present  us 
with  brief  or  argument  addressed  to  the 
legal  point  raised.  We  shall  dispose  of  it, 
therefore,  by  simply  saying  that  no  authority 
has  come  under  our  observation  for  holding 
that  where  a  parent  enters  by  right  into  a 
building — ^presenting  in  itself  no  inherent 
danger — ^taking  with  him  a  child  of  tender 
years,  the  latter  can  have  no  right  of  re- 
covery as  against  the  owner  of  the  building 
for  an  injury  caused  by  the  active  negli- 
gence of  such  owner  proceeding  from  without 
and  whereby  the  building  was  demolished. 
On  the  contrary,  there  are  cases  holding  that 
even  a  trespasser  may  recover  for  an  injury 
thus  brought  about  And,  clearly.  It  would 
be  ao  If  the  owner  knew  or  had  good  reason 
to  believe  that  such  trespasser  was  on  the 
premises.  Other  questions  of  error  argued 
are  either  disposed  of  by  what  has  already 
been  said,  or  are  without  merit  • 

The  conclusion  follows  that  the  Judgment 
must  be,  and  It  is,  affirmed. 


STATE  V.  WILHITB. 
(Supreme  Court  of  Iowa.    Nov.  14,  1908.) 

1.  Physicians  and  Suboeons  —  Practioino 
Without  Ckbtificate— iMDicnaNT— Sdffi- 

CIKNCY. 

Code,  i  2579,  declares  that  any  person  shall 
be  held  as  practicing  medicine  within  the  mean- 
ing of  the  chapter,  prohibiting  the  practicing 
of  medicine  without  a  certificate,  who  "shall 
publicly  profess  to  be  a  physician  *  *  •  and 
assume  the  duties  *  *  *  or  who  shall  pub- 
licly profess  to  cure  or  heal."  Section  2580  pro- 
vides that  "any  person  who  shall  practice  medi- 
cine" without  a  certificate  shall  be  punished, 
etc.  Section  5200  provides  that  indictment 
which  contains  sufficient  allegations  to  indicate 
clearly  the  offense  and  person  charged  shall  not 
be  void  for  surplusage,  nor  for  any  defect  not 
tending  to  prejudice  defendant's  substantial 
rights.  An  indictment  alleged  that  defendant 
without  a  certificate,  publicly  professed  to  cure 
and  heal  by  means  of  a  system  unknown  to  the 
grand  jury,  and  advertised  to  do  so  by  means 
of  a  certain  newspaper;  that  he  maintained  an 
office  with  a  doctors  office  sign,  and  that  he 
actually  undertook  to  cure  and  heal.  Beli,  not 
insufficient  as  failing  to  charge  any  offense,  or 
as  too  Indefinite  to  inform  defendant  of  the 
charge,  or  as  attempting  to  charge  several  sep- 
arate offenses. 

2.  Evidence— DocTJiMNTABT  Bvidencb— Sci- 
entific Books— Definitiokb— Judicial  No- 
tice. 

Though  the  court,  In  a  prosecution  for 
practicing  medicine  without  a  license,  may  take 
judicial  notice  of  the  meaning  of  the  words 
"anatomy,"  "neurology,"  "ophthalmology"  or 
"padiology,"  it  Is  not  error  to  receive  in  evi- 
dence standard  medical  works  defining  snch 
terms,  as  an  aid  to  the  court's  memory  and  un- 
derstanding. 


8.   PHrSICIARB    AND    SmOBOHS   —   PKACmiltQ 

WiTHODT  A  liioENBB— Statutes — CoHanro- 

TIOHALITT.  ' 

Code,  IS  2579.  2.')80,  defining  and  forbidding 
the  practice  of  medicine  without  a  certificate, 
are  not  unconstitutional. 

[E3d.  Note. — For  cases  in  point  see  vol.  39. 
Cent  Dig.  Physicians  and  Surgeons,  i  Z] 

4.  Saicb— PBorEsaioM  TO  Cubk— What  CSor- 

BTXTUTES. 

Code,  !  2579,  declares  that  any  person  shall 
be  held  as  practising  medicine  or  to  be  a  physi- 
cian within  the  meaning  of  the  chapter,  prohibit- 
ing the  practice  of  medicine  without  a  certifi- 
cate, "who  shall  publicly  profesi  to  cure  or 
heal."  One  accused  under  the  chapter  of  such 
offense  claimed  to  discover  and  remove  caoae 
of  disease  so  as  to  give  natnre  a  chance,  to  do 
which  he  professed  to  "stop  the  leaks  in  the  ner- 
vous system,  and  repair  the  damages  done,"  by 
"rest  and  dietetics.^'  Re  announced  himself 
as  a  graduate  of  a  unique  medical  school  and 
as  "master  mechanic  of  the  human  l>ody"  who 
would  remove  the  cause  if  any  organ  was  not 
working  well,  or  if  there  was  pressure  on  a 
nerve  causing  pain.  He  claimed  his  system  gave 
a  permanent  cure  in  difficult  diseases,  and  that 
he  proved  his  system  by  getting  good  results 
among  those  who  had  tried  other  systems.  Held. 
a  public  profession  to  cure  and  heal  within 
the  meaning  of  the  section. 

6.  Same. 

The  definition  of  the  section  (Code,  {  2579) 
also  includes  any  one  "who  shall  publicly  profess 
to  be  a  physicion  •  •  •  and  assume  the  da- 
ties."  Held,  that  publishing  a  card  as  "doctor 
nf  neurology  and  ophthalmology"  was  a  public 
profession  thnt  he  was  a  physician,  ana  this, 
with  the  assumption  of  duties  as  snch,  came 
within  the  meaning  of  the  section. 

6.  Same— Unbquai,  Opebatior  or  Law. 

There  can  be  no  complaint  by  one  con- 
victed of  violating  Code,  f  2:>80,  prohibiting  the 
practice  of  medicine  without  a  license  that  otii- 
ers  equally  guilty  escape,  particularly  not  by 
one  whose  medical  preparation,  consisting  of 
short  courses  and  correspondence  courses  In  a 
college  of  "ophthalmology  and  otology"  and  in 
a  "neurological  college,  is  manifestly  inade- 
quate to  meet  the  protective  design  of  the  law. 

Appeal  from  District  Court,  Webster  Coun- 
ty; J.  H.  Richard,  Judge. 

The  indictment  charged  that  the  accused 
did  willfully  and  unlawfully  practice  medi- 
cine, and  then  and  there  did  publicly  pro- 
fess to  cure  and  heal  the  diseases  and  ail- 
ments to  which  the  flesh  is  heir  by  means 
of  a  certain  system,  a  more  particular  de- 
scription of  the  peculiar  and  mysterious  work- 
ings of  which  are  to  this  g^and  Jury  unknown; 
that  said  J.  C.  Wilhite  then  and  there  did 
advertise  In  the  Pt  Dodge  Messenger  that  by 
said  system  be  could  cure  and  heal  tubercu- 
losis, and  cause  the  same  to  be  cured,  and 
did  advertise  in  said  paper  that  he  Is  a 
doctor  of  neurology  and  ophthalmology  with 
an  ofBce  at  No.  528%  Central  avenue  In  Ft. 
Dodge,  Iowa,  with  office  hours  from  9  to  12 
and  1-.30  to  4KK),  that  said  Wllhlte  did  then 
and  tliere  maintain  such  office,  and  bad 
placed  near  the  entrance  to  such  place  an 
advertisement  sign  containing  the  words:  "Dr. 
Wilhite,  Neurologist,"  and  by  means  of  such 
advertisement  did  solicit  persons  to  meet 
him  at  his  office  to  participate  in  the  benefi- 
cent results  arising  from  treatment  nndei 
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hlB  system;  that  said  J.  C.  Wllhlte  did  then 
and  there  undertake  to  cure  and  heal  diseases 
and  ailments,  and  that  said  J.  C.  Wllbite 
then  and  there  did  not  have  a  certificate  nor 
a  license  from  the  proper  authorities  so  to 
practice,  nor  did  he  file  with  the  county  re- 
corder of  Webster  county,  Iowa,  any  such 
certificate  to  practice,  and  has  never  applied 
therefore."  The  defendant  was  convicted, 
and  appeals.    Affirmed. 

Mitchell  &  Hackler,  for  appellant  Chas. 
W.  Mnllan,  Atty.  Gen.,  and  B.  J.  Price,  Co. 
Atty.,  for  the  state. 

LADD,  J.  Before  the  trial  defendant  ob- 
jected to  the  Indictment  on  three  grounds: 
<1)  For  that  it  did  not  charge  any  offense  un- 
der the  laws  of  this  state,  (2)  It  was  so  In- 
definite as  not  to  inform  the  accused  of  the 
charge  against  him,  and  (3)  It  attempted  to 
charge  several  distinct  and  separate  offenses. 
Though  Inartlstlcally  drawn.  It  is  not  open  to 
any  of  these  crIticlBms.  It  specifically  al- 
leges that  the  defendant  practiced  medicine, 
then  averred  his  acts  which  constituted  so 
doing,  and  that  this  was  without  a  certificate 
from  the  proper  authorities.  It  may  be  that 
the  acts  were  set  out  with  more  particularity 
than  was  essential,  but  at  the  most  this 
amounted  to  no  more  than  pleading  evidence. 
Section  2580  of  the  CJode  provides  tliat  "any 
person  who  ♦  •  •  shall  practice  medi- 
cine, surgery,  or  obstetrics  In  this  state  with- 
out first  having  obtained  and  filed  for  rec- 
ord" a  certificate  from  the  state  board  of 
medical  examiners,  shall .  be  punished.  Sec- 
tion 2579  of  the  Code  declares  that  "any  per- 
son shall  be  held  as  practicing  medicine,  sur- 
gery or  obstetrics,  or  to  be  a  physician,  within 
the  meaning  of  this  chapter,  who  shall  public- 
ly profess  to  be  a  physician,  surgeon,  or  ob- 
stetrician, and  assume  the  duties,  or  who 
sban  make  a  practice  of  prescribing  or  of 
prescribing  and  furnishing  medicine  for  the 
sick,  or  who  shall  publicly  profess  to  cure  or 
heal."  Here  follow  certain  exceptions  not 
involved  In  this  case.  The  evident  object 
of  the  pleader  was  to  allege  acts  of  the  ac- 
cused which  would  bring  him  within  the 
definition  of  the  section  last  quoted.  To  ac- 
complish this  the  Indictment  alleges  (1)  that 
he  publicly  professed  to  cure  and  heal  by 
means  of  a  system  unknown  to  the  grand 
jury;  (2)  that  he  advertised  so  to  do  in  a 
certain  newspaper;  (3)  that  be  maintained 
an  office  with  the  sign  of  a  doctor  for  this 
purpose;  and  (4)  that  he  actually  undertook 
to  cure  and  heal.  These  acts  are  not  charged 
as  separate  offenses,  but  as  contemporaneous 
acts  which  considered  together  constituted 
the  practice  of  medicine.  The  indictment  as 
It  alleged  but  the  one  offense,  and  pointed  out 
the  person  accused,  was  sufficient.  Section 
5290,  Code. 

2.  Dr.  Kime  testified  that  "Dungllson's 
Medical  Dictionary,  Revised  Edition,"  is  ac- 
cepted by  the  medical  profession  as  author- 
ity in  the  definition  of  words,  and  thereupon 


the  deflnltlona  of  "anatomy,**  "neurology," 
"ophthalmology,"  "pathology,"  and  "pliyslol- 
ogy''  contained  therein  were  Introduced  in 
evidence,  over  defendant's  objection.  Even 
though  the  court  might  have  taken  judicial 
notice  of  the  meaning  of  these  words  It  was 
not  error  to  receive  a  standard  medical  dic- 
tionary in  evidence,  as  an  aid  to  the  memory 
and  understanding  of  the  court  Cook  v. 
State  (Ala.)  20  So.  360.  See  Nix  v.  Hed- 
den,  149  U.  S.  304,  13  Sup.  Ct.  881,  37 
L.  Ed.  745.  State  v.  Main,  69  Conn.  123.  3T 
Atl.  80,  61  Am.  St  Rep.  30,  36  L.  R.  A. 
623;  note  to  lianfoar  v.  Mestler,  80  Am. 
Dec.  663;  Bixby  v.  By.  Co.,  105  Iowa,  293. 
T6  N.  W.  182,  43  li.  R.  A.  533,  67  Am.  St 
Rep.  299,  and  like  cases  are  not  In  point 
They  hold  that  medical  works,  treating  of 
the  symptoms  and  cure  of  disease,  ,are  not 
admissible,  not  that  standard  authorities  may 
not  be  received  as  proof  of  the  meaning  of 
medical  terms. 

3.  The  considerations  now  urged  by  coun- 
sel against  the  constitutionality  of  the  stat- 
utes were  pressed  upon  the  court's  attention 
when  State  v.  Heath,  125  Iowa,  685,  101  N. 
W.  429,  was  decided.  See,  also.  State  v.  Bair, 
112  Iowa,  466,  84  N.  W.  532,  51  L.  R.  A. 
776.  We  are  not  Inclined  to  reconsider  the 
conclusions  reached  in  these  decisions. 

4.  Complaint  is  made  of  the  sixth  para- 
graph of  the  charge.  It  has  the  support  of 
State  T.  Heath,  supra,  and  State  v.  Edmunds, 
127  Iowa,  333,  101  N.  W.  431.  Instructions 
must  be  construed  with  reference  to  the  evi- 
dence introduced,  and  when  this  is  done  no 
valid  objection  appears  to  that  given.  The 
evidence  established  the  defendant's  guilt 
True,  he  modestly  ascribed  to  nature  the 
healing  of  all  diseases,  and  merely  claimed 
to  discover  and  ronove  the  causes  so  as  to 
give  nature  a  chance.  To  accomplish  this  he 
proposed  to  "stop  the  leaks  In  the  nervous 
system  and  repair  the  damages  done,  by 
methodical  rest  and  dietetics."  In  a  long 
creed,  criticising  the  treatment  of  disease  by 
physicians  generally  published  In  a  local 
paper,  he  announced  himself  "the  master 
mechanic  of  the  human  body"  and  added: 
"The  system  I  practice  is  taught  In  but  one 
school  in  the  world,  and  I  am  a  graduate  of 
that  school."  And  proceeded:  "If  your  or- 
gans are  not  all  working  properly,  call  on 
a  master  mechanic  who  will  remove  the 
cause.  If  there  Is  a  leak  of  power,  he  stops 
it  If  there  is  pressure  on  some  of  the  shaft- 
ings (or  nerves),  causing  a  hot  box  (or  pain), 
he  removes  it  If  the  right  fuel  has  not  been 
used,  he  orders  the  right  kind,  and  If  the 
fireman  does  not  know  how  to  fire,  he  teaches 
him  or  bee  the  business."  And,  after  quot- 
ing a  letter  said  to  have  been  received  from 
a  patient,  said:  "I  do  not  claim  to  be  u 
specialist  on  tuberculosis  any  more  than  a 
great  many  (In  fact  almost  all)  so-called  dis- 
eases that  the  medical  men  and  other  special- 
ists have  not  been  able  to  do  much  for  In 
the  way  of  curing,  this  system  gives  a  per- 
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manent  core.  We  prefer  those  wbo  have 
tried  other  systems.  In  that  way  we  prove 
tbe  systeni  I  practice  Is  the  best  because  we 
get  good  results.  We  do  not  care  much  what 
your  troubles  are,  if  you  want  to  get  well 
and  stay  well.  Dr.  J.  O.  Wllhite,  626% 
Central  Avenue.  VoTt  Dodge,  Iowa."  This 
was  a  public  profession  to  cure  and  heal. 
State  V.  Heath,  supra.  Publishing  his  card 
as  "doctor  of  neurology  and  ophthalmology" 
was  also  a  public  profession  that  he  was  a 
physician  and,  this,  with  the  assumption  of 
duties  as  such,  by  advising  patloita  bow  to 
care  for  themselves,  so  that  nature  might 
effect  a  cure,  constituted  practicing  medldne 
within  the  meaning  of  the  statute.  See 
0"Nell  V.  State  (Teun.)  90  S.  W.  627,  8  L.  R. 
A.  (N.  S.)  702,  and  note. 

5.  Appellant  complains  that  if  he  be  ad- 
judged guilty  there  are  others  equally  so, 
and  many  are  enimierated  who,  as  counsel 
seems  to  think,  must  come  beneath  the  ban 
of  the  law.  It  will  be  time  enough  to  deter- 
mine each  case  when  it  reaches  us,  and 
should  some  escape  It  may  afford  the  ac- 
cused some  consolation  to  reflect  that  also 
at  the  fall  of  the  tower  of  Siloam  those  wbo 
escaped  were  quite  as  great  sinners  as  the 
18  who  were  crushed  beneath  its  walls.  At 
any  rate,  the  zeal  of  the  prosecutor  was  not 
misdirected  In  the  case  at  bar.  The  "doc- 
tor" left  the  farm  in  1002  and,  after  study- 
ing at  the  "Northern  Illinois  Oolleee  of 
Ophthalmology  and  Otology"  two  months, 
was  awarded  the  degree  of  "doctor  of  optics." 
He  then  pursued  a  correspondence  course  tn 
the  same  school  during  the  summers  of  1002 
and  1903,  and  became  entitled  to  a  "master 
diploma"  upon  the  payment  of  $10.  There- 
after, he  took  a  "regular  course"  of  three 
months  at  the  "McCormlck  Neurological  Col- 
lege," and  became  a  "Doctor  of  Neurology" 
March  1,  1905.  Aside  from  this  be  has  reed 
several  articles  in  the  magazines,  and  a 
couple  of  works  on  the  eye.  No  argument  is 
required  to  demonstrate  that  his  preparation 
was  utterly  inadequate,  and  that  his  preten- 
sions savored  of  the  charlatan  and  imposter. 
Even  thongh  familiar  with  his  alleged  "sys- 
tem" be  could  not  have  been  reasonably  pro- 
ficient in  those  subjects  essential  to  the  ap- 
preciation of  physical  conditions  to  be  affect- 
ed by  treatment  The  design  of  the  law  is 
not  to  render  any  mode  of  treatment  whatso- 
ever unlawful,  but  that  every  one,  l)efore  he 
shall  undertake  to  prevent,  cure,  or  alleviate 
disease  and  pain  as  an  occupation,  shall 
have  some  knowledge  of  the  nature  of  dis- 
ease, its  origin,  its  anatomical  and  physiolog- 
ical features,  its  causative  relations,  and  of 
the  preparation  and  action  of  drugs.  Ex- 
perience has  shown  that  this  is  necessaiy  for 
the  protection  of  the  people  against  fraud  and 
empiricism.  No  one  is  thereby  deprived  of 
the  opportunity  to  exploit  his  "system."  All 
that  is  exacted  Is  that,  before  undertaking 
to  do  so  by  applying  It  to  the  functions  of 
life,  be  shall  be  possessed  of  that  degree  of 


knowledge  and  akin  required  by  tlw  stat- 
ute of  all,  and  evidenced  by  a  certificate  from 
the  proper  ofllcers  of  the  state. 
The  Judgment  is  affirmed. 


PLANK  T.  HERTHA. 
(Supreme  Court  of  Iowa.    Nov.  14^  1906.) 

1.  IRTOXICATIHO  LlQUOBS— LiQlTOB  NVISAJICB 

—Abatement— CosTa—ATroBNKT's  Fees. 
In  proceedings  for  the  abatement  of  a 
Ifaiuor  nuisance,  in  which  the  plaintiff  is  ■acceas- 
tm,  an  attorney's  fee  of  $25  most  be  taxed  aa 
costs  in  plaintiff's  favor,  as  required  by  Code, 
i  2M6,  whether  the  proceeding  is  insUtated  la 
the  name  of  the  state  or  by  a  private  Individaal. 

[Ed.  Note.— For  cases  In  point,  see  v«L  29. 
Cent  Dig.  Intoxicating  Uquors,  f  416.] 

2.  ATToanaT  and  GLiain<— BKixoTianiT— Eb- 

TOPPSt. 

Where,  in  proceedings  to  enjoin  a  llqnor 
naisance,  plaintiff  consented  to  the  prosecution 
of  the  suit  in  his  name  by  A.,  and  when  called 
aa  a  witness  stated  that  he  was  the  plaintiiL 
and  gave  testimony  against  defendant  plain  till 
was  estopped  to  deny  that  A.  was  his  attorney 
In  the  proceeding,  though  he  did  not  employ 
him,  and  was  not  responsible  to  him  In  any 
manner. 

3.  IrtOXIOATINO  lilQUOBS— Liquob  Nuisancx 
— Attobret'b  Fees— Taxation. 

Under  Code,  I  2406,  provldbig  that  when 
plaintiff  in  a  proceeding  to  enjoin  a  liqnor  nui- 
sance is  successful,  an  attorney's  fee  of  $26  shall 
l>e  taxed  aa  costs  in  his  favor,  and  section  2429, 
providing  for  the  taxation  of  attom^'s  fees 
In  such  proceedings,  a  successful  plalntili  therein 
is  absolutely  enutled  to  the  taxation  of  snch 
fee,  though  the  attorney^  who  represented  him 
tecislved  other  compensation  for  his  services. 

4.  Costs— Fees  on  Afpeai.. 

On  appeal  by  a  snccesafni  plaintiff,  in  a 
proceeding  to  enjoin  a  liqnor  nuisance,  from  an 
order  refusing  to  tax  an  attorney's  fee  of  $25 
as  a  part  of  the  costs,  the  Supreme  Court  on 
reversal  had  no  authority  to  tax  attorney's  fees 
for  services  rendered  on  appeal. 

Appeal  from  District  Court,  Buchanan 
County;   A.  S.  Blair,  Judge. 

Salt  In  equity  to  enjoin  a  liqnor  nuhsance. 
The  trial  court  granted  a  decree,  as  asked, 
but  refused  to  tax  an  attorney's  fee  for 
plaintiff's  attorney.  Plaintiff  appeals.  Re- 
versed and  remanded. 

E.  R.  Acres,  for  appellant 

DEEMER,  J.  The  action  Is  by  a  private 
citizen  to  enjoin  a  liquor  nuisance,  under  sec- 
tion 2406  of  the  Code.  Decree  was  roidered 
as  prayed,  and  order  of  abatement  made, 
but  the  court  refused  to  tax  attorney's  fee 
for  plaintiff's  attorney.  The  latter  part  of 
section  2406  reads  as  follows:  "If  plaintiff 
is  successful  in  the  action  an  attorney's  fee 
of  $25.00  shall  be  taxed  as  costs  in  his  favor." 
These  costs  may  be  taxed  whether  the  ac- 
tion is  Instituted  in  the  name  of  the  state  or 
by  a  private  IndlvldnaL  Farr  v.  Seaward,  82 
Iowa,  221,  48  N.  W.  67.  Section  2429  of  the 
Code  also  provides  for  the  taxation  of  at- 
torney's fees  In  an  action  of  this  character; 
the  statute  reading  that  the  couK  shall 
allow  the  attorney  prosecuting  the  case  a 
reasonable  sum  for  his  services.    W«  need 


Digitized  by 


Google 


Neb.) 


CAKHAM  T.  BKUEGMAN. 


733 


iMt  determine  which  of  these  statntes  la  ap- 
plicable, tor  under  either  plaintiff  waa  en- 
titled to  have  an  attcHney's  fee  taxed. 

While  we  have  no  argument  for  appellee, 
It  would  aeem  that  the  court  refused  to  tax 
the  fee,  either  because  the  attorney  who  ap- 
peared was  not  plaintiff's  attorney,  or  be- 
cause he  was  paid  for  bis  aerrloes  by  some- 
one else.  It  Is  true  that  plaintiff  said  be 
did  not  employ  the-attorney  who  was  ostensi- 
bly appearing  for  him,  and  did  not  become 
responsible  to  him  In  any  manner;  but  it 
also  appears  that  he  consented  to  the  prose- 
cution of  the  suit  in  his  name,  and  that  when 
called  aa  a  witness  be  stated  that  he  was  the 
plaintiff,  and  gave  testimony  against  the  de- 
f aidant  Under  such  circumstances, -plaintiff 
wonld  be  estopped  to  deny  that  Acres  was 
his  attorney.  At  any  rate,  there  was  such 
recognition  of  his  appearance  and  such  adop- 
tion of  the  proceedings  by  plaintiff  as  that 
be  was  entitled  to  haye  an  attorney's  fee 
taxed. 

As  to  the  other  proposition,  there  is  no 
testimony  that  the  attorney  had  received, 
or  was  expecting  to  receive,  any  other  com- 
pensation for  his  services  in  this  case  than 
that  allowed  by  law.  EVen  If  he  were  paid 
by  others,  plaintiff  would  nevertheless  be  en- 
titled to  have  the  statutory  fees  taxed  as 
costs. 

An  attorney's  fee  of  $25  should  have  been 
taxed  as  part  of  the  costs,  in  accord  with 
the  statutory  provlslonB.  Plaintiff  also  asks 
ns  to  tax  an  attorney's  fee  in  this  court  for 
services  rendered  on  the  appeal,  but  this  we 
cannot  do.  There  is  no  statute  providing 
for  a  fee  upon  an  appeal  to  have  fees  taxed 
in  the  lower  court  Plaintiff  secured  his  de- 
cree of  injunction  In  the  lower  court  His 
appeal  Is  from  an  order  refusing  to  tax  at- 
torney's fees  as  costs.  Upon  that  appeal  no 
attorney's  fees  can  be  taxed. 

The  trial  court  was  in  error  In  refusing 
to  tax  attorney's  fees,  and  the  cause  is  re- 
manded for  a  decree  in  harmony  with  this 
opinion. 

Beversed  and  remanded. 


CANHAM  T.  BRUGIOMAN  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

1.  Anticau}— Sals    of    Diseased    Aniuals^ 
AcnoN  fOB  Dauaoes. 

In  an  action  for  damages  by  a  vendee 
against  a  vendor  of  horses  infected  with  the 
disease  of  glanders,  a  petition  is  not  obnoxions 
to  a  general  demurrer  because  of  an  omission 
of  an  averment  that  before  or  at  the  time  of 
the  sale  and  delivery  complained  of,  the  vendor 
had  knowledge  that  the  animals  were  so  in- 
fected. 

[Ed.   Note.— For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  K  79-84.] 

2.  Samb— CoRTAOiouB  Diseases— Repeal  or 

Statute. 

Section  3171  of  Cobbey's  Ann.  St  19as, 
enacting  a  penalty  for  selling  glandered  horses 
or  permitting  them  to  run  at  large,  was  not 
superseded  -or  repealed  by  a  subsequent  set  to 


prevent  the  importation,  selling,  or  permitting 
to  run  at  large  of  any  domestic  animal  afflicted 
with  a  contagious  disease,  being  sections  3174 
to  3l77  of  said  statutes;  the  latter  being  gen- 
eral in  Its  terms,  while  the  former  has  a  special 
and  particular  object 

[Bid.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Statutes,  H  235-m] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Knox  Coun- 
ty;   Boyd,  Judge. 

Action  by  William  L.  (3anbam  against 
Otto  Bruegman  and  others.  Judgment  for 
plaintiff.     Defendants  appeal.    AiOrmed. 

W.  D.  Funk  and  W.  R.  Bills,  for  appel- 
lants. W.  L.  Henderson  and  O.  W.  Rice, 
for  appellee. 

AMES,  O.  This  is  an  action  by  the  vendee 
of  a  team  of  horses  against  the  vendor  there- 
of to  recover  damages  on  the  ground  that  at 
the  time  of  the  sale  and  delivery  of  the 
animals  they  were,  without  the  knowledge 
of  the  plaintiff.  Infected  with  a  certain  malig- 
nant and  contagious  disease  known  as  "glan- 
ders," of  which  both  of  them  soon  after- 
wards died,  after  having  communicated  the 
disease  to  a  certain  other  animal  belonging 
to  the  plaintiff,  which.  In  consequence  there- 
of, also  died.  A  general  demurrer  to  the  peti- 
tion having  been  overruled,  the  defendants 
elected  not  to  plead  further;  and,  the  amotmt 
of  the  plaintiff's  damages  having  been  agreed 
upon  by  the  parties,  other  evidence  with  re- 
spect thereto  was  waived,  and  the  court 
rendered  a  judgment  for  that  sum,  from 
which  the  defendants  appealed. 

The  statute  (section  3171,  Cobbey's  Ann. 
St  190S),  enacts:  "It  shall  not  be  lawful 
tot  any  person  to  use,  let,  sell  or  permit  to 
run  at  large  any  horse,  mule  or  ass  diseased 
with  glanders.  Any  person  violating  the 
provisions  of  this  section  shall  pay  a  fine  not 
less  than  five  nor  more  than  fifty  dollars 
and  shall  be  liable  for  all  damages."  The 
sole  ground  for  the  contention  that  the  peti- 
tion does  not  state  a  cause  of  action  is  that 
it  omits  to  aver  that  before  or  at  the  time 
of  the  sale  and  delivery  of  th"  horses  the 
vendor  had  knowledge  of  their  diseased  con- 
dition. The  statute  quoted,  which  contains 
no  express  exception  and  has  reference  to 
but  one  disease,  was  passed  in  1867,  and  has 
never,  unless  by  implication,  been  repealed. 
In  1888  another  act  was  adopted,  making 
It  a  misdemeanor  punishable  by  fine  and 
Imprisonment  to  Import  Into  the  state,  or  to 
sell,  transfer,  or  to  permit  to  run  at  large, 
any  animal  Infected  with  any  Infectious 
disease,  and  rendering  any  person  knowingly 
violating  any  of  the  provisions  of  the  act 
liable  In  a  civil  action  for  all  damages  result- 
ing from  such  violation.  It  la  argued  that  the 
two  acts  are  not  necessarily  In  conflict,  the  lat- 
er of  them  being  general  In  Its  scope  and  hav- 
ing reference  to  all  animals  and  to  all  in- 
fectious diseases,  while  the  former  is  special 
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and  specific,  both  as  to  a  single  disease  and 
witb  respect  to  the  animals  subject  to  Infec- 
tion with  It;  and  hence  It  Is  inferred  that 
the  Legislature  Intended  a  different  and  more 
absolute  rule  of  liability  in  cases  of  glanders 
than  Is  Iiuixtsed  by  the  latter  enactment. 
However  this  may  be,  we  think  that,  under 
the  liberal  rules  of  pleading  and  procedure 
provided  by  the  Code,  a  petition  tn  such  a 
case  Is  sufficient  if  it  alleges  the  cause  of 
action  in  the  language  of  the  statut&  Knowl- 
edge, in  the  absence  of  all  other  evidence, 
may  well  enough  be  inferred  by  the  court 
nnd  jury,  as  It  would  be  by  most  other  per- 
sons, from  the  commission  of  the  prohibited 
act.  And  the  rule  In  such  cases  Is  that,  in 
a  cItU  action.  It  is  sufficient  to  declare  in 
the  language  of  the  act^  unless  there  is  an 
exception  which  the  plaintiff  is  required  to 
negative. 

We  recommend  that  the  judgment  of  th« 
district  court  be  affirmed. 

EPPERSON  and  OLDHAM,  O.  C,  concur. 

PER  CURIAM.  For  the  reasons  staftd  In 
the  foregoing  opinion,  it  Is  ordered  that  the 
judgment  of  the  district  court  be  affirmed. 


GILLIS  T.  PADDOCK'S  ESTATE  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

TbIAIt— DlRECTIRO   VkBDIOT. 

Where  the  evidence  upon  a  queation  of 
fact  material  to  the  issue  is  conflicting,  and  inch 
that  reasonable  minds  might  reach  different 
conclusions,  the  question  is  one  for  the  jury, 
and  it  is  error  for  the  court  to  direct  a  verdict. 
[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  K  342,  343.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  Na 
2.  Appeal  from  District  Court,  Burt  County ; 
Sutton,  Judge. 

Action  by  H.  W.  Gillls  against  the  estat*  of 
Solomon  Paddock  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Jefferls  ft  Howell,  for  appellant.  Hop» 
well  ft  Hopewell,  for  appellees. 

JACKSON,  C.  The  action  Is  one  on  a 
promissory  note  executed  by  Solomon  Pad- 
dock. It  appears  that  Paddock  was  under  ar- 
rest at  the  time  the  note  was  given,  charged 
with  murder.  The  plaintiff  Is  an  attorney 
at  law,  and  took  the  note  In  consideration 
of  services  to  be  rendered  the  maker  in  the 
defense  of  his  case.  Some  days  later,  and 
prior  to  the  date  fixed  for  the  preliminary 
examination.  Paddock  took  his  own  life  while 
confined  in  the  county  JalL  At  the  dose  of 
the  trial  the  district  court  directed  a  verdict 
for  the  ^defendant,  and  the  plaintiff  appeals. 

The  position  of  the  defendant  Is  thus  stafr 
ed  In  the  brief  filed  on  behalf  of  the  estate : 


"First,  the  note  Is  fraudulent  and  void,  being 
procured  by  undue  influence  of  plalndff  over 
the  maker  Solomon  Paddock,  the  relation  of 
attorney  and  client  existing  between  them  at 
the  time  of  its  execution.  "Second,  there  is 
a  failure  of  consideration,  the  services  coa- 
tracted  for  not  having  been  performed."  It 
appears  from  the  record  that  on  November 
27,  1903,  Solomon  Paddock,  while  In  a  drunk- 
en condition,  killed  his  own  son.  He  was 
taken  Into  custody,  and  placed  in  the  coun- 
ty jalL  The  coroner  of  the  county  was  noti- 
fied, and  was  at  the  jail  preparing  to  go  to 
the  scene  of  the  homicide  for  the  purpose  of 
holding  an  Inquest  The  plaintiff  was  called 
over  the  phone  by  the  sheriff  of  the  county, 
who  advised  him  that  Paddock  desired  to  see 
him.  After  a  moment's  conversation  with 
the  prisoner  he  left  the  jail  for  the  purpose 
of  attending  the  inquest,  which  was  held  at 
a  late  hour  In  the  night  season.  On  the  next 
morning  the  plaintiff  again  visited  Paddock 
In  the  jail.  From  the  testimony  of  Hon.  W. 
G.  Sears,  one  of  the  judges  of  the  district 
court  of  Burt  county.  It  is  shown  that  he  was 
In  the  jail  at  the  time  for  the  purpose  of  a 
conference  with  the  sheriff,  and  that  he  was 
called  into  that  portion  of  the  jail  where 
Paddock  was  confined,  and  It  was  there 
stated,  either  by  Paddock  or  the  plaintiff,  that 
Paddock  was  about  to  execute  a  note  for  the 
sum  of  $1,000,  payable  to  the  plaintiff.  In 
consideration  of  which  the  plaintiff  was  to 
represent  the  accused  in  whatever  courts 
the  case  might  appear,  and  defend  him 
against  the  charge  of  murder;  that  the  sum 
of  $1,000  was  to  be  in  full  for  all  services 
so  performed;  that  Paddock  desired  a  wit- 
ness to  the  agreement,  and  Judge  Sears  was 
asked  by  the  accused  whether  the  contract 
was  binding,  and  the  plaintiff  could  recover 
more  than  the  sum  of  $1,000  for  his  services ; 
that  after  being  assured,  both  by  Judge  Sears 
and  the  plaintiff,  that  no  more  than  $1,000 
could  be  collected  on  the  contract  the  note 
was  executed.  The  plaintiff  delivered  to  the 
accused  a  written  memorandum  signed  by 
himself,  containing  the  substance  of  the 
agreement 

It  is  urged  on  behalf  of  tbt  estate  that 
the  contract  of  employment  was  entered  Into 
on  the  evening  of  November  27th,  and  that 
the  contract  for  the  fee  after  the  relation- 
ship of  attorney  and  client  la  established 
is  presumably  fraudulent,  and  that  no  re- 
covery can  be  had  in  excess  of  the  value  of 
the  services  rendered.  There  is  testimony 
In  the  record  tending  to  show  that  the 
amount  of  fee  agreed  upon  for  the  services 
which  the  plaintiff  agreed  to  perform  was  not 
unreasonable,  and  It  is  in  effect  conceded 
upon  the  argument  tbat  the  contract  la  that 
respect  was  not  unjust  Under  that  state 
of  facts  the  case  should  have  been  submitted 
to  the  jury,  with  proper  instructions  to  de> 
termlne  when  the  contract  of  emploTmsot 
was  in  fact  made,  whether  the  fee  agreed 
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upon  was   reasonable,   and  the   amonnt.   If 
any,  which  the  plaintiff  should  recover. 

It  Is  therefore  recommended  that  th«t 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  farther  proceed- 
ings according  to  law. 

ALBERT  and  DUFFIB,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 


CORSON  V.  LEWIS. 
fSapreme  Court  of  Nebraska.    Nov.  10,  1906.) 

1.  Attobnet   and   Ci.iaNT  —  Contract   fob 
Services— AssiONin:  NT. 

A  contract  for  legal  services  is  pTsonal 
in  Its  nature,  and  cannot  be  assigned  by  one 
party  without  the  consent  of  the  other. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Attorney  and  Client,  {  IQl.] 

2.  Same— Anhuixment. 

Death  or  disability,  which  renders  the  per- 
formance of  such  a  contract  impossible,  annnls 
the  contract. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Rediclc,  Judge. 

Action  by  Mary  Lewis  against  the  Omaha 
Street  Railway  Company.  Action  dismissed. 
Will  A.  C<MSon  thereafter  petitioned  for  leave 
to  intervene  and  set  aside  the  Judgment 
Petition  denied,  and  the  Intervener  brings 
error.    Affirmed. 

Will  A.  Corson  and  Cooper  &  Dunn,  for 
plaintur  in  error.  John  L.  Webst»,  for  de- 
fendant in  error. 

OLDHAM,  a  On  May  14, 1900,  Mary  Lew- 
Is  Instituted  an  action  in  the  district  court  of 
Douglas  county,  Neb.,  against  the  Omaha 
Street  Railway  Company,  to  recover  damages 
for  personal  injuries.  The  suit  was  filed  by 
Will  A.  Corson,  an  attorney  of  Douglas  coun- 
ty and  the  proposed  Intervener  In  this  cause 
of  acdofl.  After  the  suit  was  filed,  a  de- 
murrer was  Interposed  to  the  petition  by  the 
street  railway  company,  and  was  sustained 
by  the  district  court  Mr.  Corson  then  em- 
ployed George  W.  Cooper,  Esq.,  to  assist  in 
the  prosecution  of  this  case,  and  on  January 
16,  1901,  an  amended  petition  was  filed,  and 
Issues  were  Joined  thereon.  While  the  cause 
was  pending,  negotiations  for  a  settlement  of 
the  claim  were  had  between  Mr.  Corson,  as  at- 
torney for  the  plaintiff,  and  Hon.  John  L. 
Webster,  as  attorney  for  the  defendant 
While  these  negotiations  were  pending.  In 
April,  1902,  Mr.  Corson  became  temporarily 
mentally  deranged  from  nervous  prostration, 
and  was  placed  In  a  private  sanitarium  for 
treatment,  and  was  treated  at  different  san- 
Itarlnms  without  the  state  until  August,  190S, 


what  his  health  was  restored,  and  he  re- 
turned again  to  Omaha  and  re-engaged  In  the 
practice  of  his  profession.  During  the  time 
Mr.  Corsou  was  receiving  treatment,  bis 
office  was  closed,  and  all  his  books  and  pa- 
pers were  removed  to  his  residence  within 
the  city.  Before  instituting  the  suit  for  Mrs. 
Lewis,  Mr.  Corson  had  entered  into  a  writ- 
ten contract  with  her  husband,  who  assumed 
to  act  as  her  agent,  by  the  terms  of  which 
Mr.  Corson  was  to  receive  half  the  money 
procured  on  the  claim  either  by  compromise 
or  Judgment,  and  plaintiff  was  to  pay  the 
cost  of  litigation.  When  Mr.  Corson  was 
taken  away  for  treatment,  Mr.  Cooper  went 
to  the  court  tn  which  the  cause  was  pending, 
and  had  his  name  entered  as  of  counsel  for 
the  plaintiff,  and  procured  a  continuance  of 
the  case  on  account  of  the  absence  of  Mr. 
Corson,  who  was  the  managing  counsel.  In 
the  meantime,  Mr.  Howe  O.  Corson,  brother 
of  the  proposed  Intervener,  requested  John 
W.  Parrlsh,  Esq.,  to  look  after  whatever 
legal  business  had  been  In  the  hands  of  his 
brother,  and  on  October  30,  1902,  Mr.  Par- 
rlsh, acting  alone  and  on  this  suggestion,  and 
without  any  conference  or  communication 
with  Mr.  Win  A.  Corson,  as  appears  from 
his  testimony,  filed  in  the  cause  then  pending 
a  notice  of  attorney's  lien,  as  follows:  "To 
the  Omaha  Street  Railway  Company,  and  all 
other  persons  concerned:  Notice  is  hereby 
given  that  W.  A.  Corson,  attorney  for  plain- 
tiff In  the  above-entitied  action  claims  a 
Hen  herein  for  one-half  (%)  of  the  amount  of 
whatever  Judgment  Is  recovered  and  entered 
In  this  suit  W.  A.  Corson,  Att'y.  for  Plff, 
By  John  W.  Parrlsh,  bis  agent  and  attorney." 
In  September,  1902,  and  about  five  months 
after  Mr.  Corson's  Illness  began,  Mrs.  Lewis, 
being  wholly  unable,  as  she  said,  to  confer 
with  her  attorney  and  having  learned  that 
his  office  was  closed,  and  that  he  was  In  an 
asylum  for  treatment,  communicated  through 
Mr.  Neary  with  T.  J.  Mahoney,  Esq.,  and 
requested  him  to  enter  into  the  prosecution 
of  her  Bult,  and  conduct  it  to  Judgment  or 
final  settlement  Mr.  Mahoney,  knowing  the 
condition  of  Mr.  Corson's  health  and  believ- 
ing that  he  was  permanently  disabled  from 
practicing  his  profession,  called  upon  Mr. 
Cooper,  who  had  been  making  an  unsuccess- 
ful effort  to  find  the  office  files  in  the  case 
and  the  list  of  witnesses  that  Mr.  Corson  had 
in  his  possession,  and  to  get  ready  to  try  the 
case,  if  necessary,  to  save  it  from  being  dis- 
missed, and  Mr.  Cooper  turned  the  matter 
over  so  far  as  he  was  concerned  to  Mr.  Mahon- 
ey. Mr.  Mahoney  also  called  upon  Mr.  Par- 
rlsh to  Inquire  If  he  had  any  connection  with 
the  case,  and  Mr.  Parrlsh  explained  that  he 
had  none,  and  that  all  he  had  done  was  to 
file  a  notice  of  a  lien  for  Mr.  Corson,  as 
above  set  out  Mr.  Mahoney  thereupon  pro- 
ceeded to  effect  a  settiement  of  the  cause, 
and  compromised  the  claim  for  fl,200,  and 
in  conformity  with  the  stipulation  betwees 
the  parties  the  cause  was  dismissed  on  th*  M 
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day  of  Febraary,  1903.  Mr.  Maboney  nttled 
wltb  Mr.  Cooper  for  the  services  he  bad 
rendered,  paying  him  $100  therefor,  and  tak- 
ing a  receipt  for  hla  claim  for  Bervices  rea- 
dered.  At  the  second  term  of  court  after 
the  Judgment  of  dlamlsfsal  was  entered,  Will 
A.  Corson  filed  a  motion  to  set  aside  the 
Judgment,  as  having  been  entered  Into  col- 
Inslvely  and  In  fraud  of  his  rights  to  an  at- 
torney's lien  on  the  money  received  on  the 
compromise,  and  also  asked  leave  to  file  an 
intervening  petition  for  the  determljiatlon 
and  enforcement  of  his  lien.  Hla  ai>pll- 
cation  was  tried  on  affidavits  and  coanter- 
affldavlts,  and  the  motion  was  orermled, 
and  leave  to  file  an  Intervening  petition 
was  denied  by  the  district  ooort  To  rs- 
verse  this  Judgment,  the  proposed  Inter- 
vener brings  error  to  tills  court 

It  is  only  fair  to  the  professional  standing 
of  all  the  attorneys  Involved  In  this  con- 
troversy to  say  that  there  is  not  a  syllable  of 
testimony  in  the  record  that  even  remotely 
tends  to  show  any  collusion  or  fraud  on  the 
part  of  any  of  them  in  procuring  a  settlement 
of  the  claim.  Ttiey  each  appear  to  have  acted 
with  professional  courtesy  and  strict  In- 
tegn^ity  in  the  matter.  It  is  a  principle  uni- 
versally recognized  In  the  courts  that  a  con- 
tract for  legal  services  is  personal  in  its 
nature,  and  consequently  unassignable,  and 
that  death  or  disability,  which  renders  per- 
formance impossible,  discharges  the  contract 
Now,  there  is  no  dispute  In  the  record  as  to 
the  fact  that  Mr.  Corson,  before  either  pro- 
curing a  Judgment  or  settlement  of  the  claim, 
was  unfortunately  disabled  by  disease  from 
performing  his  duties  as  plalntlfTs  attorney, 
and  as  he  was  without  authority  to  assign  his 
contract  to  any  one  else,  the  contract  was  an- 
nulled, and  Mrs.  Lewis  was  fully  Justified 
in  procuring  other  counsel  to  protect  her  in- 
terests In  the  suit  As  there  is  no  valid 
claim  for  services  existing  in  favor  of  the 
proposed  intervener  and  against  his  client, 
no  lien  could  attach  to  any  money  rec^ved 
in  settlement  of  the  claim.  In  this  view  of 
ttie  matter,  it  is  unnecessary  to  express  any 
opinion  on  the  other  questions  discussed  in 
the  briefs. 

We  therefore  recommend  that  the  Judgment 
of  the  district  court  he  affirmed. 

AMES  and  BPPBB80N,  O.,  concur. 

PER  CURIAM.  For  the  reasons  glvrai  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


MYERS  ROYAL  SPICE  00.  v.  GRISWOLD. 
l^Jul>rvme  Court  of  Nebraska.  Nov.  10,  1006.) 
Sals— CoNTBACT— Bbbaoh  bt  Sbxxb  —  Dah- 

A0X8. 

Plaintiff,  tlirough  its  traveling  salesman, 
took  defendant's  order  for  a  quantity  of  "stock 
food" ;  at  ttie  time  the  order  was  taken,  such 
salesman  was  aasisting  the  defendant  in  selling 


and  creating  a  market  for  stock  food  of  tk» 
samt  kind  previously  sold  to  the  defendant  by 
plaintiff,  and  the  order  was  given  on  condition 
that  such  salesman  would  coDtinne  thus  to  assist 
the  defendant  for  a  certain  time.  The  salesman 
left  immediately  after  taking  the  order,  and  gave 
the  defendant  no  further  assistance.  Held,  that 
the  measure  of  defendant's  damage  Is  the  rea- 
BonaUe  value  of  the  aerrlces  which  were  to  be 
rendered  to  him  by  the  salesman,  according  to 
the  terms  of  the  contract  of  sale. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Departmmt  No. 
2.    Appeal  from  District  Court 

Action  by  the  Bfyws  Royal  Spice  Company 
against  Wallace  B.  Orlswold.  Judgment  for 
defmdant,  and  plaintiff  appeals.  Revived 
and  remanded. 

Wilson  ft  Brown,  for  appellant  H.  J. 
Whltmore^  for  appellee^ 


ALBERT,  C.  Tills  litigation  commenced  in 
justice  court,  and  reached  the  district  court 
on  appeal.  The  petition  alleges  the  sale 
and  delivery  of  certain  stock  food  by  the 
plaintiff  to  the  defeidant,  and  that  there 
Is  due  therefor  from  the  defendant  to  the 
plaintiff,  the  sum  of  $12o  with  interest  from 
Octobw  6, 190B,  the  date  of  sale. 

The  answer  contains  a  general  denial, 
which  is  followed  by  these  allegations: 
"Further  answering,  defoidant  alleges  that 
the  goods  for  which  plaintiff  now  asks  Judg- 
ment In  this  action  were  shipped  l>y  plaintiff 
to  defendant  upon  the  express  condition  and 
understanding  that  the  plaintiff  should  have 
an  experienced  salesman  come  to  and  remain 
In  defendant's  territory  for  at  least  one  week 
actively  at  work  solidttng  orders  from  the 
trade  for  plaintifTs  goods  and  introducing 
the  same  to  the  public  and  thereby  enable 
this  defendant  to  Imild  up  a  market  for  the 
goods  theretofore  received  by  him  from  plain- 
tiff as  well  as  the  goods  described  in  plalnr 
tiff's  petition;  that  plaintiff  whoUy  failed 
to  keep  and  comply  with  the  said  agreement 
and  did  not  send  a  salesman  to  remain  and 
work  in  said  territory  for  at  least  one  week, 
and  that  by  reason  thereof,  this  defendant 
when  said  goods  arrived  at  Lincoln  refused 
to  accept  them,  but  placed  them  in  liis  ware- 
house, and  immediately  notified  plaintifl  ttiat 
he  would  not  accept  them,  and  that  tliey  wa« 
in  the  warelwuse,  subject  to  plalntUTs  dis- 
posal, and  that  defendant  has  since  repeat- 
edly notified  plaintiff  of  his  rescis8i<m  of  said 
purchase,  but  that  plaintiff  has  failed,  and 
neglected,  to  remove  said  goods  from  de- 
fendant's warehouse  where  they  stlU  remain 
subject  to  plalntUTs  order." 

As  a  further  defense,  in  the  nature  of  a 
counterclaim,  the  answer  alleges  tliat  in 
May,  1908,  and  previous  to  the  sale  and  de- 
livery of  the  goods  in  question,  the  plaintiff 
had  sold  a  quantity  of  goods  of  tlie  same 
cliaracter,  and  tliat  it  was  a  part  of  the  con- 
tract of  the  sale  thereof  that  the  plaintiff 
would  "at  once  put  one  or  more  experienced 
men  at  work  in  defendant's  territory  who 
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would  travel  wltb  d^endant's  men,  and  in- 
troduce said  goods  and  place  orders  for  same 
with  defendant,  and  said  Caldwell  assured 
defendant  tbat  the  greater  part.  If  not  all  of 
said  trial  orders,  would  be  disposed  of  by 
plaintiff's  own  men,  and  without  any  expense 
to  defendant,  and  that  defendant's  own  sales- 
men would  be  instructed  in  the  best  method 
of  handling  said  stock  food,  and  be  enabled 
to  conduct  a  successful  trade  thereof  in  the 
future."  It  Is  further  alleged  that  the  plain- 
tiff failed  to  keep  and  perform  its  said 
contract  with  respect  to  putting  one  or  two 
men  in  defendant's  territory  for  the  purposes 
hereinbefore  stated,  and  did  not  put  a  man 
In  said  territory  until  about  September  1, 
1903,  "who  Tislted  but  few  places,  and  se- 
cured but  a  Tcry  few  orders,"  and  that  by 
reason  of  plaintiff's  failure  to  keep  and  per- 
form that  part  of  its  said  contract,  the  de- 
fendant has  been  damaged  in  the  som  of 
$170.  The  defendant  includes  in  his  coun- 
terclaim a  charge  for  freight  and  storage 
on  goods  covered  by  the  second  sale,  that 
being  the  sale  upon  which  plaintiff  bases  its 
right  to  recover.  The  reply  Is  a  general 
denial. 

The  evidence  shows  that  the  first  contract 
of  sale,  as  well  as  that  upon  which  plaintiff 
seeks  to  recover,  was  made  by  the  defendant 
with  a  traveling  salesman,  acting  for  the 
plaintiff,  and  fully  sustains  the  allegations 
of  the  answer  wltb  respect  to  the  conditions 
upon  which  the  sales  were  respectively  made. 
It  farther  shows  that  at  the  time  the  second 
sale  was  made,  plalntitTa  travelhig  sales- 
man who  acted  for  the  plaintiff  In  making 
tlie  sale  was  in  the  defendant's  territory  in 
pursuance  of  the  first  contract  of  sale  as- 
sisting the  defendant  to  establish  a  market 
for  the  goods;  that  he  represented  to  the 
defendant  that  the  goods  on  hand  could  not 
be  sold  on  account  of  the  slse  of  the  packages, 
nnlesB  there  were  larger  packages  to  go 
with  them,  and  that  at  his  solicitation  de- 
fendant gave  an  order  for  a  ton  of  the  goods 
In  packages  of  a  larger  size,  on  condition  that 
the  salesman  would  continue  a  week  longer 
In  his  efforts  to  dispose  of  the  goods  already 
on  hand.  The  order  was  made  out  in  writing 
and  forwarded  to  the  house,  the  salesman 
adding  thereto  this  provision :  "Provided  my 
services  are  continued  for  a  time."  It  ap- 
pears from  the  evidence  that  the  salesman 
left  the  territory  immediately  after  taking 
the  order,  and  made  no  further  effort  to 
dispose  of  the  goods  on  hand,  or  establish  a 
market  for  them.  The  defendant  offered  evi- 
dence tending,  it  is  claimed,  to  show  a  rescis- 
sion of  the  contract  of  sale  on  which  the 
suit  was  brought,  which  was  excluded.  The 
reason  of  this  ruling  Is  not  clear,  but  It  was 
apparently  on  the  theory  that  the  goods 
having  been  delivered  the  defendant  could 
not  rescind,  but  was  \ett  to  his  remedy  for 
damages  for  breach  of  contract,  and  the  cause 
was  submitted  on  that  theory.    Ordinarily 
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under  such  circumstances  the  defendant 
would  be  entitled  to  rescind. 

Among  the  instructions  given  by  the  court 
are  the  following :  "  (5)  If  you  find  and  be- 
lieve that  the  plaintiff  so  failed  In  its  con- 
tract, and  that  the  defendant  has  been  dam- 
aged, then  and  in  that  event  you  are  in- 
structed that  the  measure  of  the  defendant's 
damage,  would  be  the  difference  between  the 
contract  price  for  such  merchandise,  and  the 
actual  value  thereof  in  the  city  of  Lincoln, 
in  the  defendant's  poslession,  after  the  fail- 
ure of  the  said  plaintiff  to  comply  with  its 
said  contract.  (6)  That  Is,  in  event  yon  find 
and  believe  that  the  said  plaintiff  failed 
to  comply  with  its  contract,  and  furnish  an 
agent  for  a  reasonable  length  of  time,  and 
that  on  account  thereof  the  merchandise  be- 
came valueless  to  the  defendant,  and  there 
was  no  market  therefor,  and  on  account  of 
plaintiff's  failure,  the  defendant  could  not 
sell  the  same,  then  and  in  that  event  the 
defendant's  set-off  for  damages  would  be 
equal  to  the  amount  of  the  plalntlfTs  claim 
herein,  and  there  would  be  no  recovery  on 
the  part  of  the  plaintiff.  On  the  other  hand, 
if  you  find  and  believe  that  such  goods  still 
bad  a  value,  notwithstanding  the  plaintiff's 
failure  to  comply  with  Its  contract,  but  that 
the  defendant  was  only  embarrassed  in  the 
sale  thereof,  and  hindered  and  delayed  In 
the  disposition  of  the  same,  then  and  in  that 
event,  from  all  the  evidence  now  before  you, 
it  Is  for  you  to  say  what  actual  damages  the 
defendant  sustained  by  reason  of  such  fail- 
ure on  the  plaintiff's  part."  The  Jury  found 
in  favor  of  the  defendant  in  the  sum  of  $185 
and,  after  deducting  therefrom  $131.90,  the 
amount  fonnd  due  the  plaintiff  on  its  cause 
of  action,  returned  a  verdict  in  favor  of  the 
defendant  for  the  balance.  From  a  Judg- 
ment rendered  on  the  verdict  the  plaintiff 
appeals. 

The  appeal  is  prosecuted  In  pursuance  of 
the  provisions  of  an  act  of  1905,  providing 
for  appeals  to  this  court  in  all  dvll  cases 
and  repealing  the  provisions  of  the  Code  pro- 
viding a  remedy  by  proceedings  in  error  in 
such  cases.  Section  876  et  seq.,  Code  Civ. 
Proc.  The  defendant  (appellee)  contends  thai 
the  appeal  should  be  dismissed  because  the 
act  in  question  Is  unconstitutional.  SIven 
were  we  to  resolve  that  question  In  favor  of 
the  defendant,  it  would  avail  him  nothing, 
because  we  should  still  be  required  to  review 
the  case.  The  plaintiff  filed  a  transcript 
within  the  time  required  by  the  amendatory 
act,  as  well  as  within  the  time  required  by 
the  former  provisions  of  the  Code  with  re- 
spect to  proceedings  in  error.  The  transcript 
Is  accompanied  by  an  assignment  of  errors, 
wherein  the  errors  are  assigned  with  all  the 
particularity  required  In  a  petition  In  error. 
The  defendant  has  entered  a  general  appear- 
ance. The  Jurisdiction  of  this  court  is  there- 
fore complete,  and  its  duty  to  review  the 
cause  Imperative,  whether  the  new  act  pro- 
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Tiding  a  remedy  by  appeal,  or  tbe  former 
provlsloDg  of  tbe  Code  with  respect  to  pro- 
ceedings In  error  be  held  to  be  in  force. 
Consequently,  tbe  constitutionality  of  the 
act  in  question  is  not  necessarily  involTed, 
and  we  must  forego  Its  discussion. 

Tbe  plaintiff  complains  of  tbe  instmcttons 
hereinbefore  set  out,  because  they  do  not 
state  the  correct  mle  for  the  measure  of 
damages,  and  have  no  foundation  in  tbe  evi- 
dence. This  complaint  we  think  is  well 
founded.  There  is  no*  evidence  from  wtaicb 
the  Jury  could  find  that  tbe  goods  had  de- 
predated in  value,  in  any  specific  amount, 
because  of  the  plalntitr'a  failure  to  comply 
with  Its  part  of  tbe  contract  with  respect  to 
furnishing  a  salesman  to  assist  in  disimslng 
of  them.  Indeed,  it  la  hardly  conc^vable 
that  such  evidence  is  attainable,  because  of 
necessity  It  must  be  based  on  mere  OMiJectare 
and  speculation  as  to  the  profits  tbe  defend- 
ant wonld  have  realized  In  consequence  of 
the  efforts  of  the  salesman  furnished  by  the 
pialntifF  had  one  beoi  furnished.  The  plain- 
tiflfA  default  consists  of  its  failure  to  fur- 
nish a  salesman,  according  to  the  terms  of 
Its  agreement  The  defendant's  loss  on  ac- 
count of  such  failure  is  the  loss  of  the  serv- 
ices of  such  salesman,  and  his  damage  is 
the  reasonable  value  of  the  services  of  a 
salesman  to  perform  tbe  services  which  the 
plaintur  agreed,  as  part  of  its  contract  of 
sale.  Its  salesman  would  perform  for  tbe  de- 
fendant at  the  time  and  place  cfpeclfled.  The 
plaintiff  also  complains  of  the  ruling  of  the 
court  on  Its  motion  to  strike  certain  portions 
of  the  answer  on  the  ground  that  they  con- 
tain matters  In  defense  which  were  not  plead- 
ed in  Justice  court  No  complaint  is  made 
on  this  ruling  in  tbe  motion  for  a  new  trial, 
therefore  it  is  unneceeeaiy  to  conaider  It  at 
this  time. 

For  tbe  errors  in  the  instruction  as  to 
the  measure  of  damages,  it  Is  recommended 
that  tbe  Judgment  of  tbe  district  court  be 
reversed,  and  the  cause  remanded  for  far- 
ther proceedings  according  to  law. 

DUFFIB  and  JACKSON,  OO,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 


JOHNS  &  SANDT  et  al.  v.  RBBD,  Sheriff. 

(HOT  SPRINGS  BOTTLING  WORKS, 

Intervener.) 

(Supreme  Court  of  Nebraska.    Nov.  10.  1906.) 

1.  Sales— RioHTS  or  Cbeditobs  of  Ssller— 
Replevin— When  Lies. 

Tbe  creditors  of  a  vendor  who  has  made  an 
Illegal  sale  of  his  property  cannot  seize  the  same 
unless  they  can  abow  that  such  transfer  was  an 
invasion  of,  and  prejudicial  to,  their  rights. 


2.'  SAJIB— IlOJEQAL     PtJRPOBX— Ck>imGHFI<ATION 

ov  Pabtibs. 

Ordinarily,  a  sale  made  with  the  knowledge 
and  intention  of  both  parties  that  tbe  subject- 
matter  thereof  shall  be  used  for  an  ille^  pur^ 
pose  la  Illegal.  Bat  where  soch  use  Is  not  in 
contemplation  of  the  parties  at  the  making  of 
the  sale,  a  sabseqnent  use  of  the  subject-matter 
for  an  unlawful  purpose  does  not  render  the 
sale  illegal. 
8.  Samd— Oondhionai.  Sales— VAUDrrr. 

A  condition  in  a  contract  of  sale,  whereby 
the  title  is  to  remain  in  the  vendor  until  the 
full  amount  of  the  contract  price  is  paid,  is 
void  as  acainat  purchasers  and  judgment  cred- 
itors of  the  vendee  in  actual  possession,  unless 
reduced  to  writing,  signed  by  the  vendee,  and  a 
copy  thereof  filed  with  the  county  clerk  of  regis- 
ter of  deeds  of  the  proper  ooun^.  Section  26. 
chapter  82,  Compiled  Statutes  1903  (Cobbey's 
Ann.  St  1903,  t  S975.) 

[Ed.  Note.— For  cases  in  ooint,  see  Cent  Dig. 
vol.  43,  Sales,  »  1893,  1384,  1397.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Box  Bntte 
Oounl7;   Harrington,  Judge. 

Action  by  Johns  and  Sandy  and  others 
against  Ira  Reed,  sheriff.  The  Hot  Springs 
Bottling  Works  intervene.  Judgment  for  de- 
fendant and  plaintiffs  and  the  National  (}ash 
Register  (Company,  defendant  appeal.  Judg- 
ment for  plaintiffs  against  the  Intervene  af- 
firmed, and  Judgment  in  favor  of  defendant 
reversing  cause  remanded. 

Wm.  Mitchell  and  R  O.  Noleman,  for  ap- 
pellants. W.  G.  Slmonson,  B.  F.  Oilman  and 
Wilson  ft  Brown,  for  appellees. 

ALBERT,  0.  This  Is  an  appeal  from  a 
Judgment  rendered  In  action  of  replevin 
brought  against  the  aberiff  to  recovw  posses- 
sion of  certain  property  which  be  had  taken 
undw  certain  orders  of  attachment  issaed 
against  one  T^ler,  who  la  not  a  party  to 
this  suit  On  and  prior  to  the  16th  day  of 
June,  1903,  Tyler  was  a  licensed  saloon 
keeper  in  the  city  of  Alliance,  and  the  owner 
of  the  saloon  fixtures  and  stodc  of  liqaors, 
etc.  In  controversy  In  this  action.  At  about 
that  date  he  entered  into  negotiations  with 
Johns  and  Sandy,  the  plaintiffs,  looking  to- 
a  sale  of  his  stock  and  fixtures  to  them. 
Previous  to  that  time,  the  plaintiffs  had  been 
engaged  in  the  saloon  business  in  the  state- 
of  Colorado,  where,  according  to  certain  evi- 
dence, which  was  received  without  objec- 
tion, a  saloon  license  is  transferable  by  as- 
signment The  parties  finally  reached  an 
agreement  and  a  sale  of  the  property  from 
Tyler  to  the  plaintiffs  was  consummated  In 
the  city  of  Denver.  The  nominal  consid- 
eration paid  by  the  plaintiffs  was  $4,864; 
of  this  amount  $3,864  was  paid  In  cash.  Tbe 
balance  was  evidenced  by  a  promissory  note- 
which  was  deposited  with  a  certain  bank 
with  the  understanding  that  it  was  to  be 
paid  in  case  the  plaintiffs  were  permitted  to 
continue  the  saloon  business  imder  the  li- 
cense previously  issued  to  Tyler,  otherwise 
to  be  returned  to  the  plaintiffs.    The  inter- 
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rener  Ooors  at  the  time  of  the  transaction 
"was  the  proprietor  Of  a  brewery  In  the 
citj  of  Denver,  and  fnmlahed  the  plaintiffs 
the  money  necessary  to  pay  the  cash  con- 
sideration, upon  their  agreement  to  boy  the 
beer  required  In  their  business  from  him, 
and  took  a  mortgage  on  the  stock  and  fix- 
tnres  as  security  for  the  money  advanced. 

The  plaintiffs  at  once  took  possession  of 
tb»  property,  and,  for  some  days  at  least, 
continued  the  saloon  business  without  taking 
out  a  license  in  their  own  namee.  About 
the  Ist  day  of  July,  190B,  they  were  notified 
that  they  would  not  be  permitted  to  conduct 
the  business  without  taking  out  a  license. 
Hiere  is  evidence  tending  to  show  that  as 
soon  as  It  was  brought  to  the  notice  of  the 
Intervener  Ckxirs  that  the  plaintiffs  could  not 
carry  on  the  business  without  taking  out  a 
license  In  their  own  namee,  he  ordered  them 
to  dose  the  saloon,  and  do  no  further  busi- 
ness until  they  had  procured  such  license. 
The  evidence  also  shows  that,  in  order  to 
enable  them  to  take  out  a  license,  Coors  ad- 
vanced the  plalnflffa  the  further  sum  of  $1,- 
SOO,  taking  a  second  mortgage  on  the  prop- 
erty In  question.  Both  his  mortgages  were 
duly  filed  for  record  on  the  let  day  of  July, 
1908.  Some  time  before  the  sale  by  Tyler 
to  the  plaintiffs,  he  had  negotiated  with  the 
National  Cash  Register  Company,  another  In- 
tervener, for  the  purchase  of  a  cash  register. 
He  finally  telegraphed  this  Intervener  to  send 
blm  the  reglstar,  and  th^  forwarded  it  by 
ezpraea.  It  Is  part  of  the  property  which 
WM  transferred  to  the  plalntiflB  by  Tyler, 
and  is  one  of  the  articles  taken  under  the 
writ  of  replevin  In  this  case,  miis  Inters 
rtfoet  alleges  that  the  sale  was  made  to  Ty- 
ler on  condition  that  he  should  sign  a  oon- 
dftlonal  contract,  whereby  the  title  shonld  not 
pass  until  the  price  of  the  register  bad  been 
paid,  bat  that  Tyler  frandnlently,  and  wltii- 
ont  consent  of  this  Intervener,  obtained  pos- 
session of  the  register  from  the  express  com- 
pany, and  that  no  sale  thereof  was  In  fact 
made  to  blm.  The  ordos  of  attachment, 
under  which  the  defendant  sheriff  clatms 
the  right  of  possession.  Issued  in  snlta  brooght 
on  debts  which  odsted  against  l^ler  at  the 
time  of  his  sale  to  plalntiffB,  and  were  levied 
on  the  2Dth  day  of  July,  1908.  At  the  con- 
dasion  of  the  evidence,  the  court  instructed 
the  Jury  to  return  a  verdict  in  favor  of  the 
defendant  sheriff  for  the  aggregate  amount 
of  the  writs  nnder  which  he  had  attached 
the  property,  bat  In  favor  of  the  plaintiffs 
and  against  the  Intervener,  the  National  Cash 
Register  Company.  The  plaintiffs  and  both 
intoreners  appeaL 

We  gather  from  the  briefs  filed  in  this 
court  that  the  trial  court  proceeded  on  the 
theory  that  the  sale  made  by  Tyler  to  the 
plalntiffB  was  illegal  and  void  as  to  the  ex- 
isting creditors  of  the  former,  because  made 
with  the  ondnstanding  that  the  plaintiffs 
shonld  use  the  subject-matter  of  the  sale  for 


an  Illegal  purpose,  namely,  the  sale  of  In- 
toxicating liquors  in  this  state  without  a 
license  in  their  awn  names,  bat  under  a 
license  theretofore  issued  to  their  voider. 
Assuming  that  the  sale  was  made  to  the 
plaintiffs  for  that  purpose,  stIU  we  think  the 
sheriff,  as  the  representative  of  the  attach- 
ing creditors,  is  in  no  position  to  assail  it 
In  Hall  V.  Hart,  62  Neb.  4,  71  N.  W.  1009, 
It  was  held  that  "an  Insolvent  debtor  or  one 
in  failing  circumstances  who  parts  with  mon- 
ey or  property  under  a  contract  in  violation 
of  statute,  or  which  is  void  as  against  pub- 
lic policy,  will  be  held  to  stand  in  the  same 
position  as  oae  making  a  voluntary  convey- 
ance in  fraud  of  creditors."  The  foregoing 
rule  is  more  favorable  to  creditors  than  was 
required  by  the  facts  in  that  case,  and  it  may 
be  doubtful  whether  It  can  be  sustained  pn 
authority.  But  a  re-examination  of  the  ques- 
tion is  not  required  at  this  time,  because  tbe 
facts  In  the  present  case  do  not  bring  It  with- 
in that  rule,  but  rather  within  that  announc- 
ed in  Brower  v.  Fass,  00  N^.  590,  83  N.  W. 
882.  In  that  case  the  court,  dealing  with  a 
state  of  facta  somewhat  similar  to  those  in- 
volved in  the  Hall  Case,  supra,  as  well  as 
those  in  tbe  case  at  bar,  said :  "Bat  the  il- 
legality of  the  sale  was  not  alone  sufficient 
to  justify  the  sheriff  in  levying  upon  the 
property  as  the  property  of  Huette.  It  was 
held  in  Hail  v.  Hart,  B2  Neb.  4,  71  N.  W.  1000, 
that  where  property  of  an  insolvent  debtor, 
or  one  In  falling  circumstances,  has  been 
transferred  to  another  by  an  Illegal  sale,  it 
will  be  treated  as  though  it  had  been  dispos- 
ed of  without  consideration  and  in  fraud  of 
the  rights  of  the  voidor's  creditors.  Coun- 
sel for  Brower  insist  that  we  shall  now  go  a 
step  further,  and  declare  that  creditors  of 
a  solvent  vendor  may  appropriate  to  the 
satisfaction  of  their  claims  property  which 
has  passed  out  of  his  hands  in  execution  ol 
an  illegal  contract  of  sale.  No  decision  Is 
instanced  in  support  of  this  contention,  and 
we  have  been  unable  to  find  any  that  glve» 
It  the  least  countenance.  In  Traders  Nat') 
Bank  v.  Steere,  166  Mass.  889,  898,  43  N.  B. 
187,  it  is  said :  'The  conveyance  of  property 
by  a  contract  which  Is  void  as  being  against 
public  policy  in  a  particular  which  has  no^ 
reference  to  creditors  does  not  necessarily 
give  creditors  a  right  to  pursue  the  property 
after  the  contract  has  been  fully  executed. 
Such  a  contract  may  or  may  not  be  fraudu- 
lent as  against  creditors.  If  It  is,  they  may 
set  it  aside.  If  it  is  not,  they  cannot'  The- 
sale  here  in  question  was  not  actually  fraudu- 
lent as  to  creditors,  and  It  should  not  be 
held  to  be  presumptively  fraudulent,  in  the 
absence  of  a  showing  that  it  was  prejudicial 
to  their  rights.  Huette,  at  the  time  of  the 
sale  to  Fass,  was  neither  insolvent,  nor  ti> 
failing  circumstances;  at  least  there  is  no 
evidence  that  he  was,  and,  therefore,  bi» 
creditors  were  affected  by  tbe  Illegal  trans- 
fer, only  as  all  other  members  of  the  coin- 
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munlty  were  affected.  Wben  an  Illegal  con- 
tract haa  l>een  executed,  and  tbe  parties 
thereto  are  In  pari  delicto,  no  action  lies  to 
recover  back  money  paid  under  it,  or  for 
restitution  of  property  delivered  In  parsnance 
of  its  terms;  and  this  rule  Is  applicable,  not 
only  to  the  parties  themselves,  but  to  all 
others  claiming  through  or  tmder  them. 
'Huette  could  not  recover  the  property  in 
dispute.  He  has  no  cause  of  action  against 
Fass.  Neither  can  Hnette's  creditors  reclaim 
such  property  unless  the  sale  and  dellvoy 
of  It  to  the  plaintiff  was  actually,  or  by 
Implication  of  law,  an  invasion  of  theii 
rights." 

In  the  case  at  bar,  as  In  tbe  case  from 
which  we  have  just  quoted,  at  the  time  of  the 
sale  the  vendor  was  neither  insolvent,  nor 
In  failing  circumstances;  at  least  there  is 
no  evidence  that  he  was,  and  on  the  authority 
of  that  case,  his  attaching  creditors  or  the 
defendant  sheriff,  who  stands  as  their  rep- 
resentative in  tbls  litigation,  are  not  In  a 
position  to  attack  the  sale  on  the  ground  of 
Illegality.  As  the  case  must  go  back  for  a  new 
trial,  it  is  proper  to  notice  some  other  mat- 
ters which  are  likely  to  arise  in  the  future. 
We  seriously  doubt  whether  tbe  evidence 
shows  that  the  goods  were  sold  with  the  un- 
derstanding that  they  were  to  be  used  in 
violation  of  the  liquor  laws  of  this  state. 
There  Is  no  direct  evidence  of  such  under- 
standing. Counsel  for  the  defendant  con- 
tends it  is  established  because  it  was  agreed 
that  an  additional  amount  was  to  be  paid 
to  Tyler  in  case  the  plaintiffs  were  not  re- 
quired to  take  out  a  license  in  their  own 
names,  and  because,  after  the  sale,  the  plain- 
tiffs ran  the  saloon  for  some  time  without 
taking  out  such  license,  and,  consequently,  In 
violation  of  law.  We  do  not  undertake  to 
say  that  such  facts  would  not  warrant  the 
inference  that  tbe  parties  to  the  contract 
of  sale  contemplated  an  Illegal  use  of  the 
goods  at  the  time  the  sale  was  made.  But  we 
are  satisfied  that  such  inference  Is  not  the 
only  one  that  may  fairly  be  drawn  from  the 
evidence. 

Both  the  plaintiffs  and  the  intervener 
Coors  at  the  time  of  the  sale  were  residents 
of  Ck>Iorado.  The  former  had  been  engaged 
in  the  saloon  business  In  that  state  and  tbe 
latter  was  engaged  in  the  manufacture  and 
sale  of  beer.  The  contract  of  sale  was  closed 
there.  We  cannot  take  Judicial  notice  of  tbe 
laws  of  Colorado,  but  tbe  uncontradicted 
evidence  is  that  a  liquor  license  in  that  state 
is  transferable.  It  may  be  Inferred  from  the 
evidence  that  the  parties,  being  Ignorant  of 
the  laws  of  this  state  In  that  regard,  made 
the  provision  with  respect  to  placing  the  note 
for  the  balance  of  the  purchase  price  in 
escrow,  not  with  a  view  to  a  violation  of 
the  laws  of  tbls  state,  but  with  a  view  to 
informing  themselves  with  respect  thereto, 
and  intending  to  take  out  a  license  If  the 
business  could  not  be  legally  conducted  with- 
out it    If  such  were  their  Intentions  at  the 


time  of  the  sale,  then  the  sale  was  leg^al, 
and  would  not  be  rendered  Illegal  because 
the  plaintiffs  were  subsequently  engaged  for 
a  short  time  In  selling  intoxicating  llqnora 
contrary  to  the  laws  of  this  state,  and  mak- 
ing use  of  the  property  in  such  alleged  traf- 
fic. It  would  follow  from  what  has  t>een 
said  that  the  trial  court  erred  in  directing  a 
verdict  in  favor  of  the  defendant  sheriff. 

There  Is  no  contest  between  the  intervener 
Coors  and  the  plaintiff;  consequently,  it  1» 
unnecessary  to  go  Into  tbe  merits  of  tbe  ap- 
peal filed  by  him.  But  there  remains  to  be 
considered  tbe  appeal  of  tbe  other  intervener, 
whom  we  shall  refer  to  as  the  "Company." 

The  evidence  shows  that  in  April,  1903 
(cme  witness  made  an  obvious  mistake  of  a 
year)  Tyler  wrote  the  company  that  be  want- 
ed to  buy  a  cash  register.  The  company  in 
response  wrote  him  giving  the  price  and  tbe 
terms  upon  which  they  would  sell  him  one. 
The  terms  were  $40  cash,  and  $25  monthly, 
until  the  price  was  paid;  the  deferred  pay- 
ments to  be  secured  by  a  contract  to  be  ex- 
ecuted by  Tyler  whereby  tbe  title  to  tbe  reg- 
ister was  to  remain  in  tbe  company  until 
all  payments  bad  been  made.  On  receipt  of 
tbls  letter,  Tyler  wired  the  company  to  ship 
the  register,  which  It  did  at  once,  sending  It 
by  express  with  instructions  to  the  express 
agoit  at  Alliance  that  It  was  to  be  by  him 
delivered  to  Tyler  upon  the  payment  by  blm 
of  $40  cash,  and  his  signing  the  contract  here- 
inbefore mentioned  and  tbe  notes  evidencing 
the  deferred  payments.  The  register  was 
received  by  the  express  agent  at  Alliance 
some  time  in  May,  1903,  and  delivered  to 
Tyler  upon  his  payment  of  $40  and  signing 
the  notea  for  tbe  deferred  payments.  His 
signature  to  the  contract  was  In  some  way 
overlooked.  Upon  discovering  that  the  con- 
tract had  not  been  signed  by  Tyler,  the  com- 
pany Inalsted  upon  bis  signature  thereto,  and 
continued  to  insist  until  after  the  attach- 
ments in  question  had  been  levied.  It  has 
never  returned,  nor  offered  to  return,  the  cash 
payment  or  the  notea  for  the  deferred  i>ay- 
menta.  Tbe  company,  therefore,  is  not  In  a 
position  to  treat  thdr  sale  to  Tyler  as  res- 
cinded. By  retaining  the  cash  consideration 
and  notes,  they  must  be  held  to  have  ratified 
the  sale.  That  l>elng  true,  the  most  favor^ 
able  view  that  may  be  taken  of  its  case  is 
that  the  sale  was  conditionaL  But  as  tbe 
plaintiffs  bad  no  notice,  actual  or  construc- 
tive, of  that  fact  and  are  bona  fide  purchas- 
ers, the  alleged  condition  of  the  sale,  where- 
by the  title  remained  In  the  company,  is  void 
as  to  them.  Section  26,  chapter  82,  Compiled 
Statutes  1903  (Cobbey's  Ann.  Bt  1903,  f 
6975).  The  court,  therefore,  properly  in- 
structed a  verdict  against  the  company. 

It  is  therefore  recommended  that  the  Judg- 
ment In  favor  of  the  plaintiffs  and  against 
the  intervener,  the  National  Cash  Register 
Company,  be  afllrmed,  and  that  tbe  Judg- 
ment In  favor  of  the  defendant  be  reversed. 
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and  tbe  cause  remanded  for  further  proceed- 
ings. 

DCFFIB  and  JACKSON,  CC.,.  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  fbe  foregoing  opinion,  the  judgment  In 
favor  of  the  plaintiffs  and  against  the  inter- 
veaer,  the  National  Cash  Register  Company, 
is  affirmed,  and  that  the  Judgment  in  favor 
of  the  defendant  is  reversed,  and  tbe  cause 
remanded  for  further  proceedings. 


BEAM  T.  BEAM  et  al. 
(Supreme  Court  of  Nebraska.    Nor.  10,  190C.) 

SPEcinc     Pebfobvanok  —  Convetanob    of 

Land— Evidence. 

Evidence  examined,  and  held  to  support  the 
finding  of  the  district  court. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Nuckolls 
County ;  Hurd,  Judge. 

Action  by  Isaiah  Good  Beam  against  James 
C.  Beam  and  others.  Judgment  for  plaintiff, 
and  Beam  and  certain  defendants  appeal. 
AiBrmed, 

Mockett  &  Mattley,  R.  D.  Sutherland,  Geo. 
W.  Groves,  and  C.  F.  Strop,  for  appellants. 
S.  W.  Christy,  for  appellee  Beam. 

DUFFIE,  a  December  26,  1902,  Michael 
Beam,  the  father  of  the  plaintiff  and  of  the 
defendants  James  C.  Beam  and  Phoebe  Glock, 
made  a  contract  with  the  plaintiff  by  the 
terms  of  which  plaintiff  was  to  pay  to  Mrs. 
Carrie  Mathls  $1,200,  with  interest,  to  Philip 
Clock  $350,  to  Robert  Tweed  $60,  and  to 
Mrs.  Glock  $1,000.  In  addition  he  was  to 
furnish  tbe  said  Michael  Beam  with  a  com- 
fortable home,  t)oard,  nursing,  care,  washing, 
mending,  medicines,  physician's  care  when 
needed,  and  $100  per  annum,  in  considera- 
tion of  which  the  said  Michael  Beam  agreed 
that  plaintiff  should  have  tbe  full  control, 
use,  and  Income  from  the  north  half  of  section 
24,  township  4,  of  range  5,  In  Nuckolls  county, 
for  and  during  the  term  of  tbe  natural  life 
of  said  Michael,  and,  at  his  death,  tbe  prem- 
ises were  to  become  tbe  absolute  property  in 
fee  simple  of  the  plaintiff.  Thereafter,  Mich- 
ael Beam  lived  upon  tbe  farm  with  his 
son  until  July  21,  1903,  when  he  demanded 
a  surrender  of  tbe  contract,  which  being  re- 
fused, he  left  tbe  house,  and  from  that  date 
until  April  8,  1901,  made  his  home  with  his 
daughter  Phoebe  Glock,  spending,  however, 
some  time  In  Kansas  with  bis  son  James 
C,  and  also  visiting  the  territory  of  Okla- 
homa. On  August  11,  1903,  tbe  plaintiff 
wrote  his  father,  who  was  then  in  Kansas, 
stating  that  be  and  his  wife  bad  made  up 
their  minds  to  leave  the  farm,  and  that  his 
father  could  have  It  to  do  with  as  he  pleased. 
That  he  would  leave  March  1,  1904.  He  con- 
cluded the  letter  by  saying:    "This  Is  tbe 


last  writing  I  ever  expect  to  do  to  you,  and 
I  don't  want  you  to  answer  this  or  to  come 
near  me  or  In  my  bouse  so  long  as  I  live,  for 
I  have  not  misused  you,  and  Emma  say  tbe 
same,  to  stay  away,  P.  S.  I  will  give  you 
the  contract  March  1st,  1904.  Burn  that  will 
at  once  and  forever  shut  up  about  thing. 
Hoping  you  will  find  some  fool  that  you  can 
run  over  and  knock  down,  tbeu  kick  bim  for 
falling."  Thereafter  the  plaintiff  visited  his 
father  in  Kansas,  and  tried  to  induce  him  to 
return  to  bis  home.  One  or  more  letters  ask- 
ing his  father  to  return  were  written  by 
tbe  plaintiff,  but  all  without  effect  On  April 
8,  1904,  the  old  gentleman  returned  to  tbe 
farm  where,  after  a  few  days,  be  was  taken 
sick,  and  died  on  the  19tb  of  April.  1904. 
After  bis  death  the  plaintiff  brought  this  ac- 
tion against  the  defendants,  his  brother  and 
sister,  to  enforce  specific  performance  of  tbe 
contract  made  with  his  father,  alleging  full 
performance  upon  his  part  It  is  not  con- 
troverted that  after  the  making  of  the  con- 
tract, the  plaintiff  paid  Michael  Beam  $100, 
Carrie  Mathls  her  claim  of  $1,200  and  inter- 
est, Robert  Tweed  $60  and  interest,  Philli) 
Glock  about  $200,  and  be  tendered  into  court 
$100  for  Philip  Glock  and  $1,000  for  Phoebe 
Glock;  that  he  paid  something  over  $100 
on  account  of  doctor's  bills  and  funeral  expen- 
ses of  bis  father.  The  answer  of  the  defend- 
ants alleges  that  plaintiff  had  failed  to  com- 
ply with  the  terms  of  the  contract  made  with 
bis  father,  and  had  violated  and  repudiated 
that  contract ;  that  the  contract  was  obtained 
by  undue  Influence,  and  also  alleges  tbe  men- 
tal incapacity  of  Michael  Beam  to  make 
tbe  contract  The  evidence  is  contained  in 
a  voluminous  bill  of  exceptions,  and  we  will 
confine  our  consideration  of  the  testimony  to 
what  we  regard  as  most  material  in  deter- 
mining tbe  rights  of  the  parties. 

The  land  in  controversy  is  worth  from 
$16,000  to  $18,000.  Prior  to  the  making  of 
the  contract  Michael  Beam  had  advanced  to 
his  oldest  son,  James  C,  money  and  property 
to  the  amount  of  about  $7,000.  The  daugh- 
ter had  been  thoroughly  educated  in  the  usual 
branches,  as  well  also  as  In  music.  These 
matters  the  father  had  discussed  with  a  num- 
ber of  the  witnesses,  and  one  of  them  testi- 
fied: "He  told  me  what  be  had  done  from 
Mrs.  Glock  and  Jim;  that  Jim  nad  all  that 
'  was  coming  to  him,  and  that  Mrs.  Glock  had 
chosen  between  an  education  and  Interest  In 
the  estate,  and  she  had  taken  the  education, 
and  Good  bad  done  the  work  at  home  all  the 
time  and  should  have  the  farm."  Prior  to 
the  making  of  this  contract  the  old  gentleman 
bad  caused  a  conditional  deed  of  tbe  farm  to 
be  made  to  his  son  Good,  and  called  on  a 
notary  to  acknowledge  It  The  notary  read 
it  over  and  advised  that  before  he  execute 
It  he  consult  with  one  of  his  old  friends,  a 
Mr.  Tweed.  Tweed  advised  against  the  maji- 
ing  of  the  deed,  and  told  him  to  keep  bis 
properfjr  In  bis  own  hands,  and  the  deed 
was  destroyed.    This  deed,  like  the  contract 
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In  suit,  prorided  for  the  payment  to  the  old 
Kentleman  of  a  certain  annual  snin,  lyi.OOO 
to  bis  daughter,  the  debts  mentioned  above, 
and  a  certain  amount  to  blB  son  Jamea  O. 
Tlie  deed  waa  destroyed.  Afterward  the  con- 
tract In  question  was  drawn  up  by  some  party 
at  tbe  solicitation  of  the  plalntltr,  who  left 
It  on  the  forenoota  of  tbe  day  of  its  date  In 
the  bands  of  a  notary,  and  on  tbe  afternoon 
of  that  day  Michael  Beam  called  and  execut- 
ed it  Before  execution,  the  notary,  at  hla 
request,  read  it  to  him  twice,  and  that  part 
of  it  proTldlng  for  bis  own  "keep,"  as  he 
termed  It,  was  read  three  times,  after  which 
It  was  duly  signed  and  acknowledged.  We 
Infer  from  a  careful  reading  of  the  evidence, 
that  some  time  after  Its  execution  the  old 
gentleman  was  led  to  believe,  from  conversa- 
tions with  third  parties,  that  the  contract 
operated  as  an  absolute  conveyance  of  tbe 
land,  or,  as  It  Is  termed  by  one  of  the  wit- 
nesses, "a  bond  for  a  deed,"  and  divested 
blm  of  all  interest  in  it  It  was  thai,  ap- 
parently, that  be  became  dissatisfled  and 
demanded  a  return  of  the  contract.  This 
being  refused,  he  left  the  farm,  as  before 
stated,  and  remained  away  from  July  until 
the  following  April.  We  cannot  avoid  the  im- 
pression that  if  the  old  gentleman's  suspicions 
had  not  been  aroused  as  to  the  character  of 
the  contract  If  he  bad  not  been  led  to  be- 
lieve that  It  took  from  blm  all  interest  in 
the  land,  that  this  controversy  never  would 
have  arisen.  Nevertbeless,  when  be  demand- 
ed a  rescission  of  tbe  contract,  and  a  surren- 
der of  the  agreement  and  the  plaintiff,  in 
his  letter  of  August  11th,  agreed  to  surrender 
it  this  may  have  operated  as  a  rescission, 
unless  it  is  further  made  to  appear  that  the 
old  gentleman  returned  to  the  farm  of  his 
own  volition  and  with  a  full  understanding 
of  what  he  was  doing.  On  his  return,  one  of 
his  grandchildren  asked  blm  when  he  was 
going  away,  and  be  replied  that  he  had  come 
to  stay,  that  It  was  his  home,  that  he  never 
would  have  left  It  except  for  the  Interfer- 
ence of  other  parties.  To  one  of  the  neigh- 
bors with  whom  he  rode  from  church  on  the 
Sunday  preceding  his  return,  he  said  that 
he  was  going  back;  that  there  was  no  place 
like  home.  'Rie  doctor  who  attended  blm  In 
bis  last  illness,  and  others  who  saw  him  dur- 
ing the  Ome,  testified  to  his  full  mental  ca- 
pacity up  to  within  two  or  three  days  of  his 
death.  There  is  some  evidence  in  the  record 
tending  to  show  mental  Incapacity  on  his 
part  about  tbe  time  the  contract  was  made, 
and  thereafter;  but  Its  character  is  such  as 
not  to  Impress  us  as  entitled  to  any  great 
weight  and,  when  compared  with  that  of 
his  physician,  and  those  who  were  most  In- 
timately acquainted  with  blm.  Is  complete- 
ly overcome.  One  other  circumstance,  while 
not  affecting  the  legal  rights  of  the  parties, 
should  be  mentioned.  While  in  Kansas,  and 
before  returning  to  the  farm,  the  old  gentle- 
man bad  a  will  prepared,  by  tbe  terms  of 
which  he  gave  his  daughter  Phoebe  $2,000, 


his  son  James  $1,000.  A  life  estate  on  the 
farm  was  vested  In  his  son  Good,  with  the 
remainder  over  to  Good's  childraL  He  had 
also  prq>ared  a  deed,  in  which  his  property 
was  disposed  of  in  the  same  way.  These 
several  instruments,  and  his  frequent  talks 
with  his  friends  and  neighbors,  impress  us 
with  tbe  belief  that  the  old  gentleman  bad 
always  thought  that  his  eldest  son  bad  re- 
ceived bis  share  of  the  estate,  and  that  an 
additional  amount  of  $1,000  or  $2,000  was 
tbe  full  share  of  the  daught»  in  additton 
to  what  she  had  already  received  in  the  way 
of  education  and  other  advancements,  and 
that  even  while  tbe  misunderstanding  be- 
tween himself  and  his  son  Gk>od  existed,  he 
intended  to  hold  the  farm  for  Good  and  his 
children. 

Tbe  evidoice  is  quite  conclusive  as  to  tbe 
good  care  and  consideration  which  tbe  father 
received  while  living  with  the  plaintiff,  and 
were  it  not  for  tbe  letter  which  tbe  plaintiff 
Iilmself  wrote  to  his  father,  and  another  one 
found  in  the  record  written  to  his  brother 
James,  we  would  be  disposed  to  say  that  the 
relations  between  the  parties  -were  as  pleas- 
ant as  usually  exist  between  father  and  son 
living  in  the  same  house,  and  conducting  the 
same  farm.  While  there  was  some  excuse 
for  writing  the  letters  referred  to  in  the  beat 
of  the  moment  and  while  the  son  was  labor- 
ing under  the  impression  that  tbe  large  sums 
of  money  paid  on  behalf  of  bis  father  were 
lost,  we  find  In  those  letters  tbe  onl'  strong 
evldoice  against  the  enforcement  of  this  ««- 
tract  but  on  tbe  whole  are  satisfied  that 
the  district  court  took  the  correct  view  of 
the  case  in  entering  a  decree  ordering  a  spe- 
dflc  perfbrmance. 

We  recommend  an  afilrmanoe  of  the  decresi 

ALBERT  and  JAOKSON,  CO.,  concur. 

PER  CURIAM.  BV>r  the  reasons  stated 
In  tbe  foregoing  opinion,  the  decree  of  the 
district  court  is  affirmed. 


OBOCHOWSKI  V.  OBOCHOW8K1  et  aL 

(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

1.  CoNTBAcrrs  —  Public  Pouot  —  AoaimMHT 
Mot  to  Contest  Wiix.. 

A  promise  made  In  consideration  of  an 
agreement  to  refrain  from  resisting  the  probatt 
of  a  will  is  not  void  as  against  public  policjt 
where  no  persona  or  interests  other  than  the 
persona  and  interests  of  the  contracting  parties 
are  prejudicially  affected  thereby. 

2,  Speoivic  PxaroBKANcn  —  Contbact  —  Con- 

SIDEBATION. 

Such  a  promise  is  not  without  consideration, 
and  will  be  enforced. 
(Syllabus  by  the  Court) 

Commlsslonert'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Cuming 
County;    Graves,  Judge. 

Action  by  Thomas  Orocbowski  against 
Michael  Grocbowskl  and  others.    Judgment 
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for  plaintiff,   and   defoidants   ai^eaL    Af> 
firmed. 

It.  E.  Evans,  for  appellanta.    A.  B.  Oleaon, 
for  appellee. 

JACKSON,  O.  On  Febmary  26,  1897,  Jobn 
<3rochow8U  died  leaving  a  will,  by  tbe  terma 
«f  wblcb  he  bequeathed  $100  to  St  Mary's 
'Catholic  Church  at  West  Point,  $16  to  his 
son  Th<xnaB  Orochowakt,  $200  to  each  of  the 
live  children  of  Thomas  OrochowsU,  $1,000 
to  bis  grandson,  Mike  Orochowskl,  $1,600 
to  hlB  daughter,  Mary,  and  the  remainder 
'Of  his  estate,  Including  a  farm  of  160  acres, 
to  his  son,  Michael  Orocho'wskl,  on  the  con- 
dition that  the  son  Michael  provide  for  tbe 
'Widow  of  tbe  deceased  during  her  lifetime. 
The  son  Michael  Grochowskl  was  appointed 
«xecutor  of  the  will.  The  will  was  proposed 
for  probate  In  the  county  court  of  Cuming 
-county,  and  the  son  Thomas  appeared  with 
bis  attorney  for  the  purpose  of  contesting 
tbe  will.  Negotiations  between  the  brothers, 
Michael  and  Thomas  Grochowskl,  led  to  the 
following  ■written  contract:  "Whereas,  John 
-Grochowskl,  in  the  seventh  item  of  his  last 
■will  and  testament,  bequeathed  his  farm, 
consisting  of  160  acres  to  his  son  Mike 
Orochowskl  upon  certain  conditions  therein 
stated,  and.  Whereas,  said  will  was  on  this 
day  offered  for  probate  in  the  county  court  of 
C/Umlng  county,  Nebraska,  end.  Whereas, 
Thomas  Orochowskl  objected  to  tbe  probate 
of  tbe  said  will.  Now,  therefore,  for  the 
porpose  of  avoiding  litigation  It  Is  hereby 
agreed  by  and  between  the  said  Mike  Oro- 
chowskl and  Thomas  Grochowskl  that  the 
«aid  Thomas  Grochowskl  withdraw  all  ob- 
jections to  the  probating  of  said  will,  and 
in  consideration  thereof  that  said  Mike  Gro- 
-chowski  hereby  agrees  with  the  said  Thomas 
Orochowskl  that  he  will  fulfill  all  the  con- 
ditions and  stipulations  contained  In  the 
8{>ld  seventh  item  in  'the  last  will  and  testa- 
ment of  the  said  John  Grochowskl,  and  after 
tbe  death  of  their  mother  named  In  said 
Item,  he  'WiU  divide  whatever  is  left  of  tbe 
farm  named  In  said  Item  or  from  the  pro- 
ceeds of  tbe  sale  thereof  with  tbe  said 
Tl'homas  Orochowskl,  but  said  property  is 
not  to  be  sold  by  the  said  Mike  Grochowskl, 
xmless  It  Is  necessary  to  do  ao  for  the  pur- 
pose of  supporting  their  mother  In  the  man- 
ner provided  In  said  seventh  Item  of  said 
will,  unless  with  the  consent  of  said  Thomas 
Grochowskl.  Dated  at  West  Point,  April 
tSth,  1897.  Chas.  McDermott  P.  P.  O'Snl- 
livan.  Peter  Hasler.  Mike  Grochowskl, 
Thomas  Grochowskl."  The  widow  of  John 
Orochowskl  died  in  1902  and  on  February 
24,  1903,  this  action  was  instituted  by  the 
plaintlfl  to  enforce  a  specific  performance 
-of  the  contract  with  his  brother  Michael. 

In  tbe  petition  It  was  alleged  that  tbe 
-contract,  as  agreed  upon  between  the  par^ 
ties,  Inclnded  tbe  residue  of  the  personal  es- 


tate of  tbe  deceased  as  'well  as  the  160-acre 
farm,  but  by  mistake  of  the  scrivener  the 
personal  estate  was  omitted  from  the  written 
agreement,  and  the  prayer  Included  a  re- 
quest for  a  reformation  of  tbe  contract, 
an  accoimtlng  of  the  personal  estate,  and  the 
conveyance  of  an  undivided  one-half  Interest 
in  the  land.  In  the  answer  It  is  alleged 
that  Mary  Orochowskl,  daughter  of  the  de- 
ceased and  one  of  the  legatees,  was  at  the 
death  of  her  father  and  still  Is  an  Insane 
person,  that  she  took  no  part  in  tbe  com- 
promise and  settlement  between  the  brothers, 
Thomas  and  Michael  Orochowskl,  and  for 
that  reason  the  compromise  and  agreement 
between  the  brothers  was  void  as  against 
public  policy ;  that  the  contract  was  without 
consideration ;  that  the  estate  bad  not  been 
fully  settled  and  the  action  was  prematurely 
brought  At  the  trial  and  after  the  plain- 
tiff had  rested,  the  defendant  was  permitted 
to  amend  Ills  answer.  In  the  amendment  It 
was  diarged  that  tbe  actual  agreement  be- 
tween the  brothers,  TbcmaB  and  Michael 
Grochowskl,  was  that  In  consideration  of  the 
withdrawal  of  the  objections  to  the  probating 
of  the  will  by  tbe  brother  Thomas,  and  an 
agreement  by  Thomas  Grochowskl  to  care 
for  and  keep  their  mother  one-half  of  the 
time  during  the  remainder  of  her  life,  the 
defendant  would,  upon  the  death  of  the 
mother,  convey  one-half  Interest  in  tbe  farm 
to  the  plaintiff ;  that  by  mistake  the  scriven- 
er omitted  the  provision  providing  for  the 
care  of  the  mother  one-half  of  the  time  by 
the  plaintiff;  and  the  prayer  included  a  re- 
quest for  the  reformation  of  tbe  contract 
to  that  effect  It  -was  alleged  that  tbe 
plaintiff  had  neglected  and  refused  to  per- 
form tbe  conditions  of  the  contract  on  his 
part  and  had  never  contributed  toward  tbe 
support  of  the  mother;  by  reason  of  such 
refusal  the  defendant  had  been  compelled 
to  provide  and  bad  provided  for  the  mother 
at  his  own  expense.  The  decree  of  the  dls- 
tilct  court  gave  the  plaintiff  an  undivided 
one-half  interest  in  the  real  estate,  and 
quieted  the  title  in  blm  to  that  extent  The 
court  found  speclflcally  that  In  considera- 
tion of  tbe  care  of  the  widow  and  the  ex- 
penses incident  to  her  maintenance  the  de- 
fendant was  entitled  to  bold  and  receive 
all  of  tbe  moneys  and  otber  pnH)erty  of  tbe 
estate  of  the  deceased  received  by  him,  and 
the  rents  of  the  real  estate  to  March  1,  1006, 
and  taxed  the  costs,  one-half  to  each  litigant 
Tbe  defendant  appeals. 

The  claim  that  the  compromise  and  con- 
tract Is  void  as  agahist  puUlc  policy  does 
not  seem  to  be  well  taken.  It  appears  from 
tbe  evidence  that  while  the  contract  was 
drafted  in  a  law  office  in  the  city  of  West 
Point  yet  It  was  revised  and  signed  in  the 
office  of  the  county  judge  of  Cuming  county, 
where  the  probate  proceedings  were  then 
pending.    A  clerk  In  the  county  Judge^s  of- 
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flee  assisted  In  revlBlng  the  agreement  at 
the  suggestion  of  the  parties,  and  presum- 
ably the  adjustment  of  the  entire  matter 
was  had  with  the  knowledge  of  the  county 
Judge.  The  rights  of  no  persons  other  than 
the  contracting  parties  were  prejudicially 
affected  nor  did  the  settlement  affect  the  due 
administration  of  Justice. 

There  Is  no  evidence  of  a  connlTance  to 
defeat  or  defraud  the  Insane  sister  of  any 
of  her  rights.  She  was  not  a  necessary 
party  to  the  agreement,  and  we  And  no 
reason  for  disturbing  the  decree  of  the  trial 
court  in  80  far  as  it  sustains  the  Talidity 
of  the  contract  and  the  terms  thereof  as  con- 
tended for  by  the  plaintiff. 

PER  CURIAM.  For  the  reasons  stated 
in  tlM  foregoing  (pinion,  the  decree  of  the 
district  court  is  affirmed. 


KINKEAD  T.  TUROEON  et  al. 
(Supreme  Court  of  Nebraska.     Nov.  10,  1906.) 

1,  CoiofoiT  Law— Adoption  bt  Statutb. 

By  statute  ao  much  of  the  common  law  of 
England  as  la  applicable  and  not  inconsistent 
witn  the  (Constitution  of  the  United  States  or 
the  Constitution  and  statutes  of  this  state  is  in 
force  in  this  state. 

2.  Watebs  and  Wateb  CIottbses— Navioabls 

RiVBB— BlPABIAN     RiOHTB. 

Under  the  common  law  a  riparian  owner  of 
lands  on  one  side  of  a  navigable  river  above 
the  flow  of  the  tide  holds  to  the  thread  of  the 
stream,  subject  to  the  public  easement  of  naviga- 
tion, and,  if  the  river  suddenly  clianges  its 
ciuuinel  and  leaves  its  former  bed,  tiie  boundary 
does  not  change,  and  he  still  holds  to  the  same 
line.  This  is  also  the  rule  of  the  civil  law. 
8.  Saio— O>iaf0N-LAW  Riohts. 

Tlie'conmkon  law  relating  to  the  rights  of  such 
riparian  owners  is  applicable  in  this  state,  and 
is  not  inconsistent  with  the  Constitution  or 
statutes  of  Nebraska  or  the  Constitution  of 
the  United  States. 
4.  Saiix— OwRBBaHiP  TO  Thbbad  or  Stbeak. 

Wliere  the  Missouri  river  suddenly  changes 
its  course  and  abandons  its  former  bed,  the  re- 
spective riparian  owners  are  entitled  to  the  pos- 
session and  ownership  of  tlie  soil  formerly  under 
its  waters  as  far  as  the  thread  of  the  stream, 
and  may  maintain  ejectment  to  oust  squatters 
wltliln  such  Itmito. 

[Ed.  Note.— For  cases  In  point,  see  vol.  87, 
Cent  Dig.  Navigable  Waters,  f  270.] 
8.  Sake. 

Former  opinion,  lOi  N.  W.  1062,  vacated. 
(Syllabus  by  the  Court) 

On  rehearing.    Reversed  and  remanded. 
For  former  opinion,  see  104  N.  W.  1061. 

LErrrON,  J.  The  facts  in  this  case  are 
set  forth  in  a  former  opinion  by  Oldliam.  C, 
reported  In  104  N.  W.  1062,  1  I*  R.  A.  (N.  S.) 
762.  On  account  of  the  fact  that  at  the 
former  hearing  the  commissioner  was  not 
favored  with  an  oral  argument  of  the  case, 
and,  further,  for  the  reason  tliat  the  ques- 
tion Involved  Is  of  great  public  Importance, 
a  rehearing  was  allowed,  and  the  case  is 
again  presented  for  consideration.    As  was 


pointed  out  in  tlie  former  (pinion,  the  ques- 
tion presented  Is  here  for  the  flrst  time, 
though  cases  Involving  the  rights  of  riparian 
owners  to  lands  formed  by  accretion  as  al- 
luvium have  heretofore  i>eeu  considered  Iiy 
the  court,  and  in  deciding  some  of  these 
cases  certain  expressions  of  opinion  have 
been  incidentally  mad*  by  the  writers  of  the 
several  opinions  upon  the  question  here  pre- 
sented. In  none  of  them  Iwwever  was  the 
determination  of  this  question  necessary  to 
the  disposition  of  tlie  case  nor  was  any  argu- 
ment made  or  authorities  presented  upon  the 
point  In  Clark  v.  C2ambridge  &  Arapahoe 
Irr.  Imp.  C!o.,  45  Neb.  802,  64  S.  W.  239,  the 
writer  of  the  (pinion  indicates  his  personal 
views  qpon  this  question,  but,  since  the  case 
expressly  holds  that  the  Republican  river  is 
not  a  navigable  stream,  the  expression  was 
purely  obiter.  In  Crawford  Co.  v.  Hatha- 
way, 67  Neb.  325,  93  N.  W.  781,  60  Ia  R.  A. 
889,  108  Am.  St  Rep.  647,  opinion  by  Hoi- 
oomb,  Jm  the  writer  of  the  opinion  says: 
"Whether  the  common-law  rule  fixing  tlie 
rights  of  riparian  owners  applies  to  the  lar- 
ger streams  of  the  state  such  as  may  be 
classed  as  Interstate  rivers,  and  along  the 
banks  of  which  meander  lines  have  I>een 
run  by  the  government  in  its  survey  of  the 
public  lands,  presents  an  entirely  different 
question,  and  it  would  seem  tliat  riparian 
rights  would  not  attach  to  the  waters  of  such 
rivers.  A  final  determination  of  the  ques- 
tion, however,  is  not  here  made,  as  this 
should  be  left  to  be  decided  in  a  proper  cose 
where  the  subject  Is  fairly  presented  and 
considered  after  opportunity  for  thorough  in- 
vestigation aided  by  the  researches  and  ar- 
guments of  counsel."  It  will  be  seen,  there- 
fore, that  we  approach  the  question  unhamp- 
ered by  any  iK^vions  adjudication. 

There  is  an  irreconcilable  conflict  between 
the  decisions  of  the  courts  of  different  states 
of  this  country  upon  this  question.  From 
a  somewhat  extended  examination  of  the  va- 
rions  opinions,  the  writer  believes  that  much 
of  the  confusion  has  resulted  partly  from  a 
mistaken  Idea  as  to  what  the  Supreme  (3ourt 
of  the  United  States  Iios  decided  upon  the 
question,  partly  from  an  idea  that  meander 
lines  In  maps  of  original  surveys  limited  and 
bounded  the  estate  of  the  riparian  owner 
by  the  bank  of  the  stream,  and  partly  from 
a  mistaken  idea  ot  the  necessities  of  the 
case,  based  upon  the  differences  In  lengtli, 
volume,  and  navigability  of  the  great  rivers 
of  America  above  tide  water  as  compared 
with  the  Inconsiderable  extent  of  those  Eng- 
lish rivers  which  are  navigable  both  above 
and  below  the  flow  of  the  tide.  See  Mayor, 
etc.,  of  Mobile  v.  Eslava,  9  Port  (Ala.)  578, 
33  Am.  Dec.  325;  McManus  ▼.  Carmichael, 
3  Iowa,  66 ;  Ciooley  v.  Oolden,  117  Mo.  33,  23 
S.  W.  100,  21  L.  R.  A.  300.  The  statute  of 
this  state  provides:  "So  much  of  the  com- 
mon law  of  England  as  is  applicable  and  not 
inconsistent   with   the   CJonstitution  of   the 
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United  States,  with  the  organic  law  of  tills 
territory  or  with  any  law  passed  or  to  be 
passed  by  the  Legislature  of  this  territory. 
Is  adopted  and  declared  to  be  the  law  within 
said  territory."  Oobbey's  Ann.  St  1903,  f 
6950.  In  this  connection  we  have  snid: 
"The  power  of  the  courts  to  declare  estab- 
lished doctrines  of  the  common  law  inappli- 
cable to  this  state  should  be  used  somewhat 
sparingly,  and  its  exercise  Is  not  to  be  Justi- 
fied unless  the  Inarppllcablllty  of  the  rule  In 
general,  extending  to  the  whole  or  greater 
part  of  the  state,  or  at  least  to  an  area  ca- 
pable of  a  definite  Judicial  ascertainment 
The  common-law  rules  as  to  the  rights  and 
duties  of  riparian  owners  are  In  force  in 
every  part  of  the  state  except  as  altered  or 
modified  by  statute."  Meng  v.  Ooflfee,  67 
Neb.  600,  83  N.  W.  718,  60  L.  B.  A.  910,  108 
Am.  St  Bep.  697;  Slattery  t.  Harley,  68 
Neb.  576,  79  N.  W.  151.  The  statutory  pro- 
vision above  set  forth  has  been  in  force  in 
the  territory  and  state  of  Nebraska  for  over 
CO  years,  and  during  that  period  of  more  than 
half  a  century  the  courts  have  declared  the 
common  law  Inapplicable  in  but  few  in- 
stances, and  in  several  of  the  Instances  that 
portion  of  the  common  law  held  inapplicable 
to  our  changed  conditions  has  been  that  part 
thereof  consisting  of  statutes  enacted  long 
before  the  American  Revolution.  Meng  v. 
Coffee,  supra.  The  cases  In  which  the  ap- 
plicability of  the  common  law  as  to  the 
rights  of  riparian  owners  has  been  challen- 
ged heretofore  in  this  state  have  all  been  con- 
cerned with  the  subject  of  the  rights  of  the 
riparian  owner  to  the  unimpaired  use  of 
the  water  in  the  stream  In  resistance  to  a 
right  claimed  by  appropriators  to  take  It 
for  purposes  of  irrigation  or  power,  and  th« 
language  used  In  Meng  v.  Coffee,  supra,  and 
other  cases  dealing  with  the  same  subject 
while  declaring  as  a  general  rule  the  su- 
premacy of  the  common-law  doctrine,  is  hard- 
ly applicable  upon  the  question  here  present- 
ed, for,  when  deciding  that  the  right  of 
the  riparian  owner  to  the  use  of  the  running 
water  in  a  stream  was  superior  to  the  right 
•f  a  person  seeking  to  divert  the  water  from 
tile  stream  for  irrigation  purposes,  it  can 
hardly  be  said  that  the  court  had  in  mind 
the  qnestion  here  presented  as  to  the  rlgbt 
of  a  riparian  owner  to  an  abandoned  river 
bed  of  a  navigable  stream.  We  think  the 
question,  therefore,  must  be  considered  open 
and  not  settled  by  the  prior  dedslons.  Ttuiy 
are  worthy  of  consideration,  however,  and 
must  be  given  weight  as  determining  the 
the  question  of  the  rejection  of  the  common- 
law  rule. 

The  questions,  then,  necessary  for  deter- 
mination in  this  case,  are:  First  what  is 
the  common  law  of  England  as  to  the  rights 
of  riparian  proprietors  In  such  a  case  as 
this;  and,  second,  are  the  provisions  of  the 
common  law  applicable,  and  it  applicable, 
are  they  in  any  way  inconsistent  with  the 


Constitution  of  the  United  States,  with  the 
organic  law  of  this  state,  or  with  any  law 
passed  by  the  Legislature  of  this  state? 
These  being  the  questions  presented  it  is  ob- 
vious that  the  weight  to  be  attached  to  the 
opinions  of  the  courts  of  other  states  upon 
the  question  of  the  rights  of  riparian  propri- 
etors in  an  abandoned  river  bed  depends  up- 
on how  far  the  Constitution  and  statutes  of 
such  state  correspond  with  those  of  this 
state,  as  well  as  upon  the  persuasiveness  of 
the  reasoning  set  forth  in  the  opinions. 

Under  the  common  law  of  England  the  title 
to  the  bed  of  the  sea  below  high-water  mart:, 
and  to  the  bed  of  all  rivers  as  far  as  the 
flow  of  the  tide  extended,  was  In  the  crown, 
but  the  riparian  owners  of  all  fresh  water 
rivers  above  the  ebb  and  flow  of  the  tide, 
whether  navigable  or  nonnavlgable,  where  the 
river  formed  the  boundary  between  adjoining 
proprietors,  was  in  the  riparian  owner  to  the 
thread  of  the  stream.  Lord  Hale,  D6  Jure 
Maris,  Harg.  Law  Tracts,  6 ;  King  v.  Wharton, 
12  Modem,  610 ;  Hardin  v.  Jordan,  140  U.  S. 
871,  11  Sup.  Ct  808,  85  L.  Ed.  428;  Farham 
on  Waters,  {  48;  Shlvely  v.  Bowlby,  14  Sup. 
Ct  549,  88  L.  Ed.  881.  Chancellor  Kent  says: 
"The  rigjit  of  sovereignty  in  public  rivers 
above  the  flew  of  the  tide  Is  the  same  as  in 
tide  waters;  they  are  Juris  publid,  except 
that  the  proprietors  adjoining  such  rivers 
own  the  soil,  ad  flhim  aquse.  But  grants  of 
land,  bounded  on  rivers,  or  upon  the  margins 
of  the  same,  or  along  the  same,  above  tide 
water,  carry  the  exclusive  right  and  title  of 
the  grantee  to  the  center  of  the  stream,  unless 
the  terms  of  the  grant  clearly  denote  the  in- 
tention to  stop  at  the  edge  or  margin  of  the 
river,  and  the  public,  in  cases  where  the  river 
Is  navigable  for  boats  and  rafts,  have  an 
easement  therein,  or  a  right  of  passage,  sub- 
ject to  the  Jus  publicum  as  a  public  highway. 
The  proprietors  of  the  adjoining  banks  have 
a  right  to  use  the  land  and  water  of  the  river, 
as  regards  the  public,  in  any  way  not  incon- 
sistent with  the  easement"  KenfB  Com- 
mentaries, vol.  8,  p.  427.  This  also  is  the 
rule  of  the  dvil  law.  Ware's  Roman  Water 
Law,  t  22,  94.  There  appears,  then,  to  be  no 
controversy  as  to  what  constitutes  the  com- 
mon law  of  England  in  regard  to  fresh  wa- 
ters or  navigable  rivers  above  the  flow  of 
the  tide.  Some  of  the  cases  in  this  country 
fall  to  draw  a  distinction  betwem  the  rule 
of  the  common  law  with  referoice  to  rivers 
which  are  navigable  in  fact  above  the  flow 
of  the  tide,  and  those  navigable  only  where 
the  tide  flows,  and  adopted  the  idea  that  by 
the  common  law  no  rivers  were  navigable  or 
considered  navigable  In  law  except  those  in 
which  the  tide  rose  and  fell.  Comparing, 
then,  the  diminutive  size  and  length  and  vol- 
ume of  the  rivers  of  England  with  the  mag- 
niflcent  waterways  of  this  country,  it  was 
held  that  the  common  law  as  to  navigable 
rivers  was  inapplicable  to  the  situation  in 
this  country,  and  that  our  great  rivers,  which 


Digitized  by 


Google 


746 


109  NOHTHWBSTBRN  REPORTER. 


(Neb. 


are  navigable  In  ftict  tor  htindreda  or  perbapa 
thonaands  of  mllea,  are  to  bt  treated  In  law 
aa  were  navigable  rivers  of  Bngl&nd,  meaning 
thereby  the  rlrerB  in  wbidi  the  flow  of  tlie 
tide  was  perceptible.  Macb  reasoning  has 
been  Indulged  In,  based  upon  the  apparent 
disproportion  of  the  rivers  of  England  and 
America  to  show  the  necessity  of  abrogating 
the  common-law  rule  on  account  of  the  actual 
navigability  of  our  rivers  above  tide  water. 
However,  the  rule  of  the  common  law  has 
been  adopted  in  Connecticut,  Delaware,  Geor- 
gia, Illinois,  Kentucky,  Maine,  Maryland, 
MassachusettB,  Michigan,  New  Hampshire, 
New  Jersey,  partly  in  New  York,  and  in  OIilo^ 
South  Carolina,  and  Wisconsin.  It  is  reject- 
ed in  Pennsylvania,  Virginia,  North  Carolina, 
Alabama,  Florida,  Texas,  Tennessee,  Iowa, 
Kansas,  Minnesota,  Missouri,  Oregon,  Nevada, 
and  California.  In  some  of  the  states  which 
reject  the  rule  the  rejection  is  baaed  upon  the 
system  of  land  surveys  of  the  United  States, 
It  being  held  that  where,  in  the  original  sur- 
vey, the  boundary  next  the  stream  is  mean- 
dered, the  government  has  parted  with  Its 
title  only  to  the  extent  of  the  meander  line, 
and  has  reserved  to  Itself  or  to  the  state 
which  afterwards  was  created,  the  title  to  the 
bed  of  the  stream.  Later  decisions  of  the 
United  Stotes  Supreme  Court  however  have 
settled  that  the  meander  line  along  the  bank 
of  a  navigable  river  is  not  a  monument  of 
title  or  boundary  line,  but  merely  marks  the 
place  where  the  water  flowed  at  the  time  of 
the  survey.  Hardin  v.  Jordan,  140  U.  S.  371, 
11  Sup.  Ct.  808,  838,  3S  L.  Ed.  428 ;  Jefferis  v. 
East  Omaha  Land  Co.,  134  U.  8.  178,  10  Sup. 
Ct  518,  38  L.  Ed.  872,  and  the  doctrine  of 
that  court  now  is  that,  by  the  admission  of 
the  several  states,  whatever  right  or  title  the 
United  States  had  to  the  bed  of  such  naviga- 
ble streams  passed  to  the  state  government, 
and  that  the  local  law  of  each  stote  deter- 
mines the  question  whether  the  bed  of  such 
streams  belongs  to  the  state  or  to  the  ripa- 
rian owner.  Barney  v.  Keokuk,  94  U.  S.  824, 
24  L.  Ed.  224;  St  Louis  v.  Myers,  113  U.  S.  566, 
5  Sup.  Ct  640,  28  L.  Ed.  1131;  Hardin  v. 
Jordan,  supra;  St  Anthony  Falls  Co.  v.  Wa- 
ter Commissioners,  18  Sup.  Ct  157,  42  L.  Ed. 
487.  These  decisions  of  the  Supreme  Court 
of  the  United  States  conclusively  establish 
the  fax;t  therefore,  that  the  common  law  with 
reference  to  riparian  ownership  in  navigable 
streams  Is  not  Inconsistent  with  the  Consti- 
tution of  the  United  States  nor  with  the  oi> 
ganic  law  of  this  state,  and  since  no  law  upon 
this  subject  has  been  passed  by  the  Legisla- 
ture of  the  territory  of  Nebraska  or  of  the 
state  of  Nebraska,  the  common  law  is  not 
Inconsistent  with  the  statutory  law  of  the 
state. 

!%•  only  remaining  question,  then,  Is 
whether  or  not  the  common  law  rule  is 
applicable  to  the  conditions  in  this  state 
with  reference  to  the  rlghte  of  riparian 
owners  iqwn  the  Missouri  river.  As  to  a 
portion  of  such  riparian  righte  this  court  has 


already  spoken.  We  have  held  that  the 
righto  ot  riparian  owners  ni>on  the  Missouri 
river  to  land  formed  by  accretion  are  the 
same  as  if  the  river  were  not  navigable,  and 
that  the  common  law  applies  in  full  force. 
Oill  V.  Lydlck,  40  Neb.  508,  69  N.  W.  104. 
The  same  doctrine  has  been  declared  by 
the  Supreme  Court  of  the  United  States  in  i 
the  case  of  Jetferis  v.  East  Omaha  Land  Co., 
134  U.  S.  178,  10  Sup.  Ct  518.  S3  L.  Bd.  872,  < 
citing  Jones  v.  Soulard,  24  How.  41,  16  L. 
Ed.  604,  and  other  cases.  In  passing  upon 
the  applicability  of  the  common  law  to  our 
conditions  in  the  first  place  it  Is  well  to  ob- 
serve that  for  upwards  of  half  a  century 
the  people  of  the  territory  of  Nebraska  and 
the  state  of  Nebraska  have  been  in  occu- 
pancy of  the  west  bank  of  the  Missouri 
river.  The  first  settlement  of  the  tMTltory 
was  along  the  Missouri  river  and  Ito  fertile 
valley  has  been  the  home  of  thrifty  farmers 
ever  since.  It  is  a  matter  of  public  knowl- 
edge of  which  the  court  will  take  Judicial 
notice  that  that  great  river  to  this  locality 
takes  Ita  course  through  a  wide  valley  com- 
posed in  the  main  of  loose,  sandy,  and  fri- 
able soil  of  great  fertility;  that  it  is  sub- 
ject to  annual  floods,  sometimes  of  great 
extent  and  volume;  that  Ite  course  is  er- 
ratic and  tortuous;  that  sometlmee,  during 
flood  periods,  ite  current  will  strike  or  im- 
pinge upon  ita  banks  at  such  an  angle  and 
with  such  effect  as,  even  in  a  single  day,  to 
undermine  the  same  and  cause  large  masses 
of  soil  to  fall  Into  the  stream  and  be  dis- 
integrated and  thus  whole  farms  are  swal- 
lowed up  with  almost  Inconceivable  rapidity, 
while  to  other  localities  hundreds  of  acres  are 
often  added  to  Ite  banks  by  the  process  of 
accretion.  It  Is  further  a  matter  of  com- 
mon knowledge  that  at  a  number  of  points 
along  the  northern  and  western  boundary 
of  the  state  the  river  has,  as  in  this  case,  cut 
across  the  neck  of  a  peninsula,  «itlrely 
abandoned  Ito  old  bed  and  left  the  former 
peninsula  with  the  abandoned  bed  entirely 
across  the  river  upon  the  eastern  or  northern 
bank  and  thus  physically  dissevered  from 
the  state  of  Nebraska  and  conjoined  to  Da- 
kota, Iowa,  or  Missouri.  Bee  Nebraska  v. 
Iowa,  143  U.  S.  358,  12  Sup.  Ct  396,  86  L. 
Ed.  186;  Missouri  v.  Nebraska,  196  U.  S. 
23,  25  Sup.  Ct  156,  48  L.  Ed.  872.  These 
processes  have  been  going  on  for  60  years. 
During  the  whole  period  of  time  the  state  of 
Nebraska  baa  existed  It  has  never  asserted 
any  title  or  dominion  over  the  abandoned 
river  bed  but  has  left  the  riparian  owner  to 
full  possession  and  control  of  the  same  to  the 
thread  of  the  stream,  and  many  fertile  farms 
now  occupy  the  place  where  the  waters  once 
flowed.  When  the  river  abandoned  the  bed 
the  rliMrian  owner  occupied  it  claiming  title 
thereto  and,  aa  fast  as  it  became  subject  to 
useful  purposes,  reclaimed  It  fOr  agriculture. 
For  SO  long  a  period,  therefore,  It  has  been 
considered  by  the  authorities  of  the  state 
of  Nebraska  that  the  common  law  Is  appllca- 
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"ble  to  the  conditions  along  the  Missouri  riyer 
and  the  fact  of  this  admlnlstratlTe  constmc- 
tlon  of  the  law  by  the  state  anthorltiee,  ex- 
tending over  so  many  years,  la  entitled  to 
great,  if  not  controlling,  weight  npon  this 
-qnestlon.  No  erll  conseqnences  have  been 
pointed  ont  to  as  in  the  brief  of  defendant 
in  error  which  are  liable  to  occnr  to  the  pub- 
lic welfare  by  the  continuance  of  this  policy, 
nor  are  we  able  to  discern  wherein  there  U 
any  sncta  change  in  conditions  from  those 
which  have  so  long  prevailed  along  this 
boundary  which  would  warrant  the  court  in 
giving  a  new  construction  to  the  rights  of 
riparian  proprietors  than  that  wliich  lias 
been,  at  least  tacitly,  given  by  the  public 
authorities  for  so  long  a  time.  Further,  we 
see  nothing  in  this  doctrine  which  in  any 
wise  impairs  or  Interferes  with  the  public 
right  of  navigation  over  these  waters.  It  is 
true  that,  wuiie  the  Missouri  river  has  been 
declared  by  Congress  to  be  a  navigable 
stream,  and  wliile  for  many  years  daring  the 
early  history  of  the  great  Northwest  its  wa- 
ters furnished  almost  the  only  cliannel  of 
communication  between  the  settled  portions 
of  the  United  States  and  the  vast  territory 
lying  along  its  course  and  around  its  head- 
waters, still,  in  later  years,  while  intermittent 
attempts  have  been  made  to  re-establish  the 
river  as  a  highway  of  commerce,  the  diffi- 
culties and  disadvantages  caused  by  Its  rapid 
current.  Its  variable,  erratic,  and  Inconstant 
-course,  and  the  crumbling  nature  of  the  soil 
upon  Its  banks  have  been  so  great  that  com- 
merce has  abandoned  its  waters  and  betaken 
itself  to  the  more  reliable,  though  perhaps 
more  expensive,  method  of  transportation  by 
rail.  Theoretically,  therefore,  the  Missouri 
river  Is  a  navigable  stream  along  the  Ne- 
braska boundary.  Practically  at  the  present 
time  Its  usefoiness  as  a  public  waterway 
has  departed.  However,  In  the  consideration 
of  this  case  we  hare  treated  It  as  if  it  were 
practically  navigable,  because,  while  im- 
probable, it  is  not  Impossible  that  at  some 
time  in  the  future,  under  changed  conditions, 
tbese  waters  may  again  become  a  channel  of 
communication  and  Intercourse. 

We  have  seen  that  the  common-law  rights 
of  riparian  owners  as  to  accretions  along 
the  bank  of  this  river  Is  In  force  In  this  state, 
and  It  is  a  fact  within  the  personal  obser- 
vation of  the  writer  of  this  opinion  that  at 
some  points  on  the  boundary  of  this  state, 
by  virtue  of  the  rapid  accretions  which  some- 
times take  place  along  this  stream,  the  pres- 
ent channel  of  the  river  is  removed  to  a  dis- 
tance of  more  than  a  mile  from  where  it  was 
80  years  ago.  If  no  injury  is  done  to  the 
pnblic  right  by  reason  of  the  rapid  and  nu- 
merous changes  of  the  channel  of  the  Mis- 
souri river  by  the  action  of  accretion,  by  the 
growth  of  sandbars  and  Islands  and  the  grad- 
ual filling  up  of  the  Intervening  space  between 
them  and  the  bank,  by  which  changes  the 
bed  where  the  rlv«  actually  flowed  1b  even 
more  fully  and  efTectnally  abandoned  than 


where,  by  a  sudden  change,  the  river  has  left 
its  bed  and  sought  a  new  one,  bow  can  the 
pnblic  be  in  any  wise  Injured  by  the  latter 
form  of  abandonment?  The  effect  Is  tlie 
same  in  both  cases.  Along  the  Missouri  river 
the  change  of  the  bed  to  dry  land  In  the  case 
of  accretion  Is  sometimes  even  more  rapidly 
performed  tlian  the  changes  of  the  aband<med 
bed  to  dry  land  In  the  case  of  avulsion,  for 
in  ruch  case  the  abandoned  bed  is  usually 
full  of  water,  whidi  gradually  evaporates 
and  which  in  many  Instances  forms  lakes 
which  stand  for  years,  occasionally  filled 
again  by  the  river  In  flood  periods,  a  number 
of  these  "cut-off  lakes,"  as  they  are  locally 
termed,  extending  from  three  to  eight  or 
ten  miles  long  and  occupying  practically  the 
whole  of  the  abandoned  bed  for  many  years. 
The  fact  that  the  rights  of  riparian  own- 
ers are  preserved  ad  fllnm  aquee  Is  not  In- 
consistent with,  and  does  not  interfere  with, 
the  right  of  navigation.  The  public  retains 
its  easement  of  the  right  of  passage  along 
and  over  the  waters  of  the  river  as  a  public 
highway.  This  Is  the  Interest  of  the  public 
In  connection  with  such  rivers  which  is  para- 
mount, and  which  is,  and  should  l>e,  pro- 
tected by  the  courts.  If,  however,  the  river 
ceases  to  be  navigable  at  any  particular  poJnt, 
whether  by  gradual  filling  up  of  Its  old  bed 
or  a  part  of  it  by  the  process  of  accretion,  or 
by  a  sudden  change  of  Its  bed  by  the  carving 
out  of  a  new  channel,  the  public  right  at- 
taches to  the  waters  of  the  new  channel  to 
the  same  extent  as  It  did  while  it  flowed  in 
the  former  bed.  The  public  then  has  lost 
nothing  by  the  change  of  chfumel.  All  Its 
rights  have  been  retained.  As  was  said  long 
ago  by  niplan:  "In  like  manner,  If  a  river 
leaves  Its  bed  and  begins  to  flow  elsewhere, 
whatever  Is  done  In  the  old  bed  Is  not  sub- 
ject to  the  interdict,  because  not  done  in  a 
public  river,  as  the  bed  belongs  to  the  neigh- 
bors <m  each  side,  or  else  the  l>ed  belongs  to 
the  occupant  if  he  has  fields  marked  o!S 
thereon.  Certainly  the  bed  ceases  to  be  pub- 
lic. Also  the  new  channel  which  the  river 
has  made,  although  It  was  private,  begins, 
nevertheless,  to  be  public,  because  It  is  Im- 
possible that  the  channel  of  a  public  river 
should  not  be  public.  (D.  43.  12.  1.  7)" 
Ware's  Roman  Water  Law,  84,  |  22.  To 
hold  otherwise  In-  case  of  a  stream  of  the 
characteristics  of  the  Missouri  river  might 
well  lead,  by  way  of  repeated  changes  of 
the  river's  channel,  to  additions  to  the  public 
domain  at  the  expense  of  adjoining  proprie- 
tors. For  example.  If  in  this  case  we  should 
hold  that  the  bed  of  the  abandoned  stream 
belonged  to  the  state  of  Nebraska,  by  the 
same  reasoning  the  bed  of  the  new  channel 
belongs  to  the  state,  and  If  the  river  should 
again  change  its  channel  nearby  by  anotlier 
avulsion,  thus  leaving  the  new  bed  dry,  the 
state  then  would  be  the  owner  of  the  land 
In  two  abandoned  river  beds  and  also  of  the 
bed  of  the  new  channel.  The  property  in 
the  second  and  third  bed  then  would  bs 
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wrested  without  compensation  from  tbe  prop- 
erty of  private  Indlvidnala  A  doctrine  which 
might  work  such  an  injustice  as  this  oua^t 
never  to  be  adopted  by  a  court  if  any  other 
Tiew  Is  reasonable.  The  Interest  of  the  pub- 
lic in  the  waters  and  bed  of  a  navigable 
river  is  analogous  to  that  of  thi>  public  in 
a  public  road.  It  has  the  right  of  passage 
over  the  stream  as  It  had  over  the  road. 
The  owner  of  the  land  abutting  upon  a  pub- 
lic road  can  do  nothing  in  any  way  to  inter- 
fere with  the  rights  of  the  public  in  the 
same,  nor  can  the  riparian  owner  on  the 
banks  of  a  navigable  stream  exercise  any 
dominion  over  its  waters  or  vver  the  bed 
thereof  In  any  manner  inconsistent  with,  or 
opposed  to,  the  public  easement.  When  the 
public  entirely  abandons  a  public  road  either 
by  virtue  of  nonuser  or  by  its  vacation 
throngh  proper  proceedings,  it  does  not  re- 
tain tbe  title  to  the  land  over  which  the 
easement  of  travel  existed,  but  it  reverts  to 
the  adjoining  owners  to  the  middle  of  the 
road.  And  so  with  a  navigable  river  of 
this  class.  When,  by  reason  of  natural  chan- 
ges, the  stream  abandons  the  bed  over  which, 
through  the  Instramentaiity  ot.  Its  waters, 
the  public  has  the  right  to  pass,  the  right  of 
passage  is  as  efCectually  abandoned  at  that 
point  as  when  a  road  Is  vacated  and  a  new 
one  opened  to  take  its  place.  The  right  of 
the  public  is  to  travel  in  the  new  road  and 
its  right  and  privilege  to  pass  over  the  old 
reverts  to  the  abutting  owners,  and  so  with 
the  river,  the  public  right  of  navigation 
attaches  to  the  new  channel  of  the  stream 
by  virtue  of  the  change  of  Its  waters,  over 
which  alone  the  right  of  navigation  can  ex- 
ist, and  the  abandoned  bed,  which  Is  of  no 
avail  for  public  use  as  a  means  of  travel, 
reverts  to  the  riparian  owners  to  the  thread 
of  the  channel  where  the  waters  flowed. 

For  these  reasons  we  are  satisfied  that 
the  common  law  aa  to  the  rights  of  riparian 
owners  to  the  abandoned  channel  of  a  navi- 
gable fresh  water  stream  Is  applicable  in 
Nebraska,  and  not  Inconsistent  with  our  laws 
or  Constitution,  and  that,  therefore,  the 
plaintiff  is  the  owner  of  the  property  in 
controversy  in  this  action. 

We  have  not  deemed  It  necessary  toi  cite 
or  particularize  more  than  a  few  of  the 
large  number  of  cases  bearing  upon  the  propo- 
sition hereinbefore  discussed.  They  may  be 
found  collated  and  distinguished  in  Famham 
on  Waters;  Oould  on  Watei's;  in  note  to 
English  Ruling  Cases,  vol.  23,  p.  158;  In 
.'Vmerican  &  English  Ency.  of  Law  (2d  Ed.), 
as  well  as  in  other  standard  wccrks  of  refer- 
ence. In  several  instances  the  courts  of  a 
state  lying  upon  the  one  side  of  one  of  our 
great  rivers  holds  and  enforces  the  rule  of 
the  common  law,  and  on  tbe  other  side  of 
the  same  river  the  courts  of  a  sister  state 
declare  that  the  riparian  owner  only  takes 
to  high-water  or  low-water  mark,  as  the 
case  may  be.  On  tbe  whole  matter,  we  deem 
It  best  to  let  well  enough  alone  and  adhere 


to  the  custom  and  policy  of  tnis  state  since 
its  earliest  settlement 

Tbe  former  opinion  in  this  case  Is  set 
aside,  the  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  further 
proceedings  In  accordance  with  this  opinion. 


lANGAN  V.  VILLAGE  OF  WOOD  RIVER 

et  al. 

(Supreme  Conrt  of  Nebraska.     Nov.  10,  190&) 

Intoxicating    Liquoks  —  Illeq.vl    Sale  — 

Pbosecutton. 

It  is  competent  for  a  board  of  village  trus- 
tees to  provide  by  ordinance  for  a  trial,  before 
themselves,  of  a  complaint  against  a  saloon- 
keeper for  alleged  violation  of  the  regulations 
of  the  statute  and  ordinances  with  referenre 
to  the  sale  of  intoxicating  liquors,  and  apoD 
his  conviction,  aa  a  resalt  of  such  trial,  to  re- 
voke  his   license. 

(Syllabus  by   the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court  Hall  Coun- 
ty;  Hanna,  Judge. 

Action  by  Thomas  Langan  against  the  vil- 
lage of  Wood  River  and  others.  J^udgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

O.  A.  Abbott,  for  appellant  Ghas.  O. 
Ryan,  for  appellees. 

AMES,  C.  Plaintiff  procured  from  tbe 
trustees  of  the  Tillage  of  Wood  River  a 
saloon  license  for  the  municipal  year  1906, 
and  engaged  in  the  traffic  of  retail  liquor 
dealer  thereunder.  An  ordinance  In  force  in 
the  city  at  the  time  enacted  that  the  license 
should  be  revoked  if  tbe  licensee  or  any  of 
his  employes  should  enter  the  room  in  which 
the  business  should  be  conducted  on  any  day 
between  certain  hours,  or  If  be  should  be 
guilty  of  violation  of  certain  other  regula- 
tions of  the  traffic  made  by  the  statute  or  by 
the  ordinance.  Another  ordinance  provided 
that,  upon  complaint  having  been  made  and 
filed  with  the  trustees  of  any  sudt  violation 
by  the  licensee  or  his  servant  notice  there- 
of should  be  given  him  of  a  time  and  place 
when  and  where  witnesses  would  be  examin- 
ed, and  an  Investigation  made  as  to  the  truth 
of  the  accusation,  and  that  if  tbe  latter 
should  be  established,  the  license  should  be 
revoked.  Such  a  complaint  against  the  plain- 
tiff was  filed  wl.th  the  board  and  notice 
thereof  served  upon  him.  In  response  to  which 
he  appeared  before  them  and  by  agreement 
the  matter  was  set  down  (or  bearing  at  a 
then  future  day,  but  before  the  arrival  ot 
that  date,  the  board  was  restrained  by  a 
temporary  Injunction,  Issued  out  of  the  dis- 
trict court,  from  furthw  proceeding.  Subse- 
quently a  general  demurrer  to  the  petition  in 
tbe  injunction  suit  was  sustained  and  the 
action  dismissed.  From  tbe  judgment  of 
dismissal,  the  plaintiff  prosecntes  this  ap- 
peal. 
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The  only  material  Issue  raised  by  the  de- 
murrer Is  wbetfaer  the  ordinance  assuming  to 
confer  upon  tlie  board  Jurladlctloa  to  bear, 
try,  and  determine  tbe  question  of  violation 
and  forfeiture  is  ralld,  or,  in  otber  words, 
wbetber  tbe  exercise  of  tbe  functions  IutoIt- 
ed  In  such  a  proceeding  bare  been,  or  could 
baYe  been,  conferred  upon  tbe  board  of  trus- 
tees by  tbe  village  charter.  This  question 
was  set  Anally  at  rest  by  Miles  y.  State,  63 
Neb.  308,  78  N.  W.  678.  Tbe  statute,  the  or- 
dinance, the  material  facts,  and  the  proce- 
dure in  tbat  case  were  substantially  Inden- 
tlcal  with  those  In  this,  and  tbe  contention  of 
tbe  plaintiff  In  error  (appellee  here)  was  up- 
held. It  Is  therefore  recommended  that  the 
judgment  of  the  district  court  be  affirmed. 

BFPBRSON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  tbe  reason  stated  In 
the  foregoing  opinion,  It  Is  ordered  that  tbe 
Judgment  of  the  district  court  be  affirmed. 


SORBNSBN  T.  TOWNSEND. 
(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

1,  CoNTBACT  —  Aonoir  —  Obhebai.  Deniai.  — 

EVIDENOK. 

In  an  action  on  an  express  contract  the  de- 
fendant may  show  under  a  general  denial  that 
tbe  contract  differed  In  terms  from  that  plead- 
ed, or  that  no  contract  was  in  fact  made. 

[Ed.  Note.— For  cases  In  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  |  1726.] 

2.  Tbiaii— SusmssioN  ov  Issues. 

Where  the  evidence  adduced  bv  the  defend- 
ant tends  to  establish  a  particnlar  tneory,  which, 
if  established,  constitutes  a  defense,  be  has 
a  right  to  have  snch  theory  submitted  to  the 
Jury. 

[lid.  Note.— For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  332,  388.] 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Brown  Coun- 
ty; Westover,  Judge. 

Action  by  Chris  Sorensen  against  Erwln 
Townsend.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

J.  L.  Klrkpatrlck,  Kirkpatrick  &  Hager, 
and  Klrkpatrlck  &  Schwlnd,  for  appellant.  A. 
W.  Scattergood  and  L.  K.  Alder,  for  appellee. 

ALBERT,  C.  Tbe  plaintiff  (appellee) 
brought  this  suit  to  recover  the  balance  due 
on  an  alleged  express  contract  of  service.  He 
alleges  In  his  petition  that  In  November,  1902, 
he  entered  Into  an  oral  contract  with  tbe 
defendants,  whereby  the  defendants  agreed 
to  pay  him  tbe  sum  of  $60  for  tbe  service 
of  himself  and  team;  and  under  and  by  vir- 
tue of  said  contract  the  plaintiff  served  tbe 
d^endants  by  himself  and  team,  from  tbe 
16th  day  of  November,  1902,  to  the  10th  day 
of  June,  1903,  and  duly  performed  all  his 
part  of  said  contract  But  one  of  tbe  de- 
fendants answered,  and  bis  answer  Is  as  fol- 


lows: "Comes  now  the  defendant  BrwlB 
Townsend  and,  answering  plaintiff's  petition 
for  himself  and  no  one  else,  says:  (1)  That 
be  admits  that  be  and  defendant  Melvln  Hag- 
erman  were  In  partnership,  mnning  a  dray 
line  in  Fairfax,  S.  D.,  In  tbe  year  1902,  and 
that  tbey  hired  the  plaintiff  to  work  for  them 
on  their  said  dray  line  with  bis  horses  and 
wagon,  and  tbat  plaintiff  did  work  for  them 
on  said  dray  line  during  a  part  of  each  of 
tbe  months  set  forth  in  plalntllT's  petition 
and  tbat  the  said  firm  bought  a  lumber  wag- 
on of  tbe  defendant  (2)  This  defendant 
further  answering  plaintiff's  petition,  says 
and  alleges  tbe  facts  to  be  that  tbe  said  firm 
engaged  and  contracted  with  tbe  plaintiff  to 
work  for  them  on  their  said  dray  line  for 
tbe  agreed  sum  of  $40  per  month  and  fur- 
nish board  and  lodging  for  himself  and  team. 
and  that  said  firm  fnlly  complied  with  their 
part  of  tbe  said  contract  in  all  particulars, 
and  paid  the  plaintiff  In  fnll  for  said  wagon 
and  for  all  tbe  said  work  and  labor  that 
the  plaintiff  performed  for  said  firm,  and  fnl- 
ly setUed  with  tbe  plalnUff,  and  this  de- 
fendant denies  tbat  there  is  any  sum  what- 
soever due  the  plaintiff  thereon.  (3)  Further 
answering  plalntifTs  petition  this  defendant 
says  he  denies  each  and  every  material  allega- 
tion In  plalntlfrs  petition  not  herein  spedflc- 
ally  admitted,  and  denies  that  said  firm  of 
Townsend  &  Hagerman  contracted  with  or 
agrreed  to  pay  the  plaintiff  for  the  services 
of  himself  and  team  on  said  dray  line  the 
sum  of  |60  per  month,  and  denies  tbat  plain- 
tiff worked  and  labored  for  said  firm  during 
all  the  time  specified  In  plaintiff's  petition." 
The  Jury  were  instructed  on  tbe  theory  that 
a  reply  in  the  nature  of  a  general  denial 
had  been  filed  to  the  defendant's  answer,  but 
It  does  not  appear  In  the  record.  The  cause 
appears  to  have  been  submitted  on  tbe  theory 
tbat  tbe  other  defendant  was  not  in  court, 
and,  as  no  question  Is  raised  In  that  regard, 
further  reference  to  blm'  Is  unnecessary. 
Tbe  plaintiff  Introduced  evidence  tending  to 
establish  tbe  allegations  of  bis  petition,  and 
made  a  prima  facte  case.  The  answering  de- 
fendant was  sworn  as  a  witness,  and  from 
his  testimony  It  would  seem  tbat  the  negotla- 
tion^  between  tbe  plaintiff  and  tbe  defend- 
ants were  conducted  by  him.  He  testified 
In  effect  that  in  tils  first  conversation  with' 
the  plaintiff  with  respect  to  entering  tbe  em- 
ploy of  the  defendants  he  informed  the 
plaintiff  that  tbey  could  not  pay  him  more 
than  $40  a  month.  The  plaintiff  insisted 
on  $60  for  tbe  first  month,  whereupon  tbe 
defendant  informed  blm  that  they  would 
give  $60  for  tbe  first  month,  and  $40  per 
month  afterward,  and  It  was  agreed  between 
them  that  the  plaintiff  would  enter  their  em- 
ployment on  those  terms;  that  plaintiff  did 
not  proceed  under  this  agreement,  but  before 
commencing  to  work  for  the  defendants  made 
a  new  contract  with  them  whereby  It  was 
agreed  that  the  plaintiff  should  work  for  the 
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defendants  one  month  for  $00,  no  reference 
being  made  to  bis  employment  or  the  wages 
he  should  receive  after  that  time;  that  de- 
fendant entered  their  employment  with  that 
understanding,  and  at  the  expiration  of  one 
month  the  answering  defendant  Informed 
him  that  they  conid  not  pay  him  (60  per 
month  thereafter,  but  would  pay  hlra  $40  a. 
month,  to  which  the  plalntlfF  replied,  "All 
right,"  and  continued  to  work  for  tbem.  The 
court  instructed  the  Jury  that  they  should 
wholly  dlsregrard  the  testimony  with  respect 
to  the  agreement  entered  Into  between  the 
parties  at  the  aid  of  the  flrst  month,  for  the 
reason  that  no  new  contract  was  pleaded. 
The  defendants  excepted  to  this  instruction, 
and  now  asked  a  reversal  of  the  judgment  on 
the  ground  that  this  Instruction  was  er^ 
roneouB. 

We  think  the  Instruction  is  erroneous. 
The  plaintiff  declared  on  an  express  contract 
The  contract  is.  In  effect,  that  the  plaintiff 
iindwtook  to  work  for  the  defendants  for  an 
indefinite  length  of  time  for  $60  per  month, 
and  that  in  pursuance  thereof  he  worked 
for  them  a  certain  length  of  time.  The  bur- 
den was  upon  him  to  establish  those  facts.. 
When  he  had  made  a  prima  fade  case.  It  was 
perfectly  competent  for  the  defendant  to 
overcome  It  by  showing  that  the  contract. 
Instead  of  being  for  an  indefinite  period,  was 
for  a  period  of  one  month,  and  that  the  serv- 
ices rendered  after  the  expiration  of  that 
month  were  rendered  under  a  new  contract, 
whereby  the  plaintiff  Instead  of  receiving 
$60  a  month  was  to  receive  $40.  This  evi- 
dence was  competent  under  defendant's  gen- 
eral denial  because  It  is  well  settled  that, 
In  an  action  npon  a  contract,  the  defend- 
ant may  show  under  a  general  denial  that 
the  contract  was  a  different  one  from  that 
set  out  in  the  petition,  or  that  no  contract 
at  all  was  made.  Ency.  PI.  &  Pr.,  voL  1, 
818. 

It  would  seem  that  In  giving  the  instruc- 
tion in  que8tl<Hi  the  trial  court  proceeded 
on  the  theory  that  the  defendant's  evidence 
tended  to  show  a  modification  of  an  existing 
contract,  but  we  do  not  think  that  is  a  cor- 
rect theory  of  the  defense.  The  defendant's 
evidence  tends  to  show,  not  a  modification 
of  the  contract,  but  that  after  the  original 
contract  had  by  its  own  terms  expired,  the 
plaintiff  continued  in  the  employ  of  the  de- 
fendants by  virtue  of  a  new  contract  where- 
by he  was  to  receive  $40  per  month.  This  ap- 
peara  to  have  been  one  theory  of  the  defense, 
and  as  there  was  evidence  tending  to  estab- 
lish It,  the  defendants  had  a  right  to  have 
it  submitted  to  the  Jury.  That  theory  Is 
covered  by  a  general  denial,  hence  the  fact 
that  It  does  not  strictly  conform  to  the  con- 
tract set  out  in  the  answer  does  not  render 
the  evidence  inadmissible,  nor  warrant  its 
exclusion  from  the  Jury.  The  evidence  was 
admitted  without  objection,  and  tends  to 
negative  the  plaintiff's  cause  of  action.    Its 


exclusion,  we  think,  constltutM  reversible 
error. 

Another  complaint  is  that  the  court  erred 
In  permitting  the  plaintiff  to  testify  to  the 
contents  of  a  certain  letter  written  to  him 
offering  him  employment,  and  stating  the 
terms  upon  which  the  defendants  would  em- 
ploy him.  The  contention  now  Is  that  this 
letter  was  not  acted  upon,  but  that  the  par- 
ties subsequently  entered  into  new  negotia- 
tions, whldi  were  all  merged  Into  the  oral 
contract  finally  entered  Into  between  them. 
There  is  testimony  tending  to  show  that  the 
letter  was  the  basis  of  the  negotiations  be- 
tween the  parties  and  that  the  offer  therein 
made  was  never  withdrawn.  Gonsequently, 
we  think  there  was  no  error  in  the  admis- 
sion of  the  evidence. 

Another  complaint  is  that  the  court  per- 
mitted the  plaintiff  to  testify  that  at  or  about 
the  time  he  quit  work  for  the  defendants 
they  were  financially  embarrassed,  and  un- 
able to  meet  their  obligations.  This  line 
of  testimony  was  really  brought  out  by  the 
defendants  themselves.  On  cross-examina- 
tion of  the  plaintiff  they  laid  great  stress  on 
the  fact  that  he  had  not  presented  his  claim 
to  the  defendant  for  payment  before  bring- 
ing suit,  and  an  explanation  of  such  omis- 
sion seemed  In  order.  The  testimony  now 
complained  of  is  such  explanation,  and,  tak- 
ing Into  account  the  nature  of  the  croaB-«c- 
amination,  which  was  of  doubtful  propriety, 
we  think  there  was  no  error  In  admitting  tills 
testimony. 

For  the  errora  in  the  Instruction  herein- 
before mentioned,  we  recommend  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

DUFFIE  and  JACKSON,  Oa,  ooncnr. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


STONE  V.  SNELL  et  aL 
(Supreme  Court  of  Nebraska.    Nev.  10,  IWMi) 

1.  Vbnoob  ahd  Pusohabxb— OinoiT  to  Pub- 
OEASB— Rescission  . 

A  mere  option  for  the  purchase  of  land, 
indeterminate  as  to  time,  and  accompanied  by  a 
deed  deposited  in  escrow,  is  terminable  at  any 
time  upon  reasonable  notice  by  the  vendor. 

2.  Sake— RiaHTS  of  Venobi— Lards  Subjxot 
to  Lease. 

A  vendee  of  land  in  the  possession  of  a 
tenant  takes  the  title  subject  to  the  unexpired 
term. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  if  12&-181.] 
(Syllabus  by  the  Conrt) 

Commlssionen'  Opinion.  Department  No. 
1.  Appeal  from  District  Court  Oreeley- 
Ooun^;  Paul,  Judge. 
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Action  1>7'  James  A.  Stone  against  Mary 
G.  Snell  and  otbers.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AfDrmed. 

H.  O.  Vail,  for  appellant  John  KaTan- 
angb,  J.  B.  Swain,  and  T.  J.  Dc^le,  for  ap- 
pellees. 

AMBS,  O.  Oodkln  owned  a  farm,  whl(A 
was  incambered  by  sereral  mortgages,  and 
which  he  contracted  on  the  8th  day  of  No- 
vember to  sell  to  Stone  for  an  agreed  pur- 
chase price,  out  of  which  the  mortgages 
were  to  be  paid.  A  written  memorandum 
of  the  contract  did  not  specify  when  the 
transaction  was  to  be  completed,  bnt  It  seems 
to  hare  been  stipulated  or  understood  that 
It  was  not  so  to  be  until  releases  could  be 
procured  and  the  mortgages  discharged, 
BO  as  to  clear  the  title  to  the  land.  Godkin 
executed  a  deed,  and  deposited  It  in  escrow 
with  Green,  to  be  delivered  to  Stone  when 
the  transaction  should  be  In  other  respects 
consnmmated,  and  removed  to  the  state  of 
Idaho,  where  he  took  up  his  residence.  There 
were  some  obstacles  and  delay  in  computing 
the  amount  of  the  liens  and  procuring  re- 
leases, so  that  the  purchase  price  was  not 
paid  nor  the  deed  delivered  until  the  10th 
day  of  the  following  March.  In  the  latter 
pnrt  of  January  Godkin  became  apprehensive 
that  the  sale  would  fall  through,  and  that 
he  would  lose  the  nse  of  the  land  for  the 
then  ensuing  season.  He  thwefore  notified 
Green,  who  beld  the  papers  in  escrow,  that 
he  should  lease  the  premises  If  the  sale  should 
not  be  perfected  on  or  before  the  1st  of 
March  following,  and  also  wrote  to  his  agent, 
Lianlgan,  that  If  the  sale  was  not  concluded 
by  the  1st  day  of  March  the  latter  should 
rent  the  land  for  the  ensuing  year,  and  Lanl- 
gan  accordingly  did  rent  It  to  one  Snell,  and 
pnt  the  latter  tn  possession  of  It  and  of  the 
buildings.  A  part  of  the  land  had  been  sowed 
to  fall  wbeat  and  the  tenant,  as  a  part  of 
the  leasehold  agreement,  refunded  to  Lanlgan 
$16,  the  cost  of  the  seed  wheat  used  In  the 
sowing.  This  money  Lanlgan  afterwards  re- 
turned to  Snell,  saying  that  he  preferred  not 
to  remain  responsible  for  it,  and  that  the 
lattw  should  pay  it  to  Godkin,  or  to  whom- 
soever should  be  shown  to  be  entitled  to  it 
Parrot,  after  the  deed  was  delivered,  under- 
took to  dispossess  Snell  by  putting  his  fuml- 
tnre  ont  of  the  house,  and  by  cultivating 
some  of  the  land  himself,  and  by  beginning. 
In  the  name  of  the  purchaser,  an  action  In 
forcible  detainer,  which  was  prosecuted  to  a 
final  Judgment  In  favor  of  the  defendant 
He  also  began  and  prosecuted  to  an  adverse 
conclusion  a  suit  In  equity  to  restrain  the 
tenant  who  had  reoccnpled  the  house,  from 
occupying  and  cultivating  the  land,  on  the 
ground  that  the  latter  was  a  trespasser  In 
so  doing.  Ftnally,  this  suit  was  brought  by 
the  purchaser.  Stone,  to  recover  In  replevin 
the  above-mentioned  crop  of  wheat  and  also 
a  crop  of  oats  sown  by  his  agent.  Parrot 
The  case  was  tried  to  the  court  without  the 


Intervention  of  a  Jury,  and  resulted  In  a 
general  finding  and  a  Judgment  in  favor  of 
the  defendant  from  which  the  plaintiff  haa 
appealed. 

The  foregoing  facts  are  established  with- 
out substantial  conflict  In  the  evidence,  and 
leave  in  our  minds  no  doubt  of  the  correct- 
ness of  the  Judgement  appealed  from.  Un- 
questionably Godkin  had,  at  the  time  the 
lease  was  entered  into,  the  title  and  the 
actual  or  constructive  possession  of  the 
premises.  He  had  notified  the  purchaser, 
through  their  mutual  agent.  Green,  that.  In 
effect  he  should  regard  the  negotiation  at 
an  end  and  the  agreement  to  sell  as  rescinded 
unless  the  transaction  should  be  consum- 
mated by  the  1st  of  March.  Our  attention 
has  not  been  called  to  a  copy  of  the  memor- 
andum in  the  record,  bnt  counsel  do  not 
contend  that  he  had  not  a  right  so  to  do. 
The  conduct  of  the  parties  leads  directiy  to 
the  Inference  that  what  the  plaintiff  had  was 
an  option  to  purchase  which  was  Indeter- 
minate as  to  time,  and  from  which  either 
was  entitied  to  withdraw  upon  reasonable 
notice  at  any  time.  It  Is  said  that  the  lessee 
was  cognizant  of  all  the  facts.  If  so,  he  was 
cognizant  of  this  fact  among  others.  God- 
kin, therefore,  had  had  a  right  to  make  the 
lease  at  the  time  he  did  make  It,  and  when 
afterwards  the  purchaser  accepted  the  deed 
he  took  It  subject  to  the  term.  Whether  the 
conveyance  operated  aa  an  assignment  of 
the  rent  It  Is  not  now  necessary  to  decide. 
Neither  is  It  requisite  to  determine  what  was 
the  effect  of  the  adjudications  in  the  former 
litigation,  since  both  terminated  in  favor  of 
the  present  plaintiff.  If  the  memorandum 
had  been  of  such  a  character  as  to  amount 
to  an  executory  contract  of  sale,  conveying 
an  equitable  titie,  a  different  question  would 
have  arisen;  but  aside  from  the  conduct 
of  the  parties,  the  fact  that  it  stipulated  no 
specific  time  of  performance  Is  a  circum- 
stance strongly  Indicative  that  It  was  not 
such.  From  what  appears  upon  the  face  of 
the  record,  the  plain  Inference  Is  that  the 
negotiation  was  at  an  end  on  the  Ist  day  of 
March.  When,  on  the  10th  of  the  month. 
It  was  resumed  on  the  part  of  Stone  by  hhr 
payment  of  the  purchase  money  and  accept- 
ance of  the  deed,  the  tenant  was  In  posses- 
sion, and  the  purchaser  had  at  least  con- 
structive knowledge  of  that  fact  The  rights 
of  the  tenant  were  not  therefore,  affected 
by  the  transaction.  To  what  extent  If  any, 
the  vendor  became  obligated  by  acceptance 
of  the  purchase  price  and  acquiescence  In 
the  delivery  of  his  deed  of  warranty  is  a 
question  not  now  presented  for  decision. 
We  are  satisfied  that  the  Judgment  Is  right, 
and  recommend  that  It  be  affirmed. 

BPPERSON  and  OLDHAM,  GC,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  it  is  ordered  that  the- 
Judgment  of  the  district  court  be  affirmed. 
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In  re  LARSON'S  BBTATa 

LARSON  T.  SLOAN. 

<8upT«me  Court  of  Nebraska.     Not.  10,  1906.) 

1.  Apfbaxi— Revikw— FiNAI.  Obdeb. 

An  order  sustaining  a  general  demurrer 
to  •  petition,  not  followed  by  a  judgment  of 
dismissal  or  other  final  disposition  of  the  case, 
is  not  a  final  order  or  judgment,  and  is  not 
reviewable  in  this  court. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  if  869,  466-M7.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Thurston 
County;    Graves,  Judge. 

In  the  matter  of  the  estate  of  Swan  J.  Lar- 
son. Action  by  Louisa  Larson,  admlnlstra- 
trix,  against  Thomas  L.  Sloan.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

E.  J.  Smith  and  R.  O.  Strong,  for  appellant 
Curtis  L.  Day,  for  appellee. 

AMES,  G.  This  la  an  action  to  recover 
damages  on  an  appeal  bond  given  In  a  forcible 
detainer  suit,  in  which  the  appellant  failed 
upon  his  appeal.  There  was  a  general  demur- 
rer to  the  petition  in  this  case,  which  was 
sustained,  but  at  a  subsequent  term  of  court 
and  before  any  other  steps  of  importance  had 
been  taken  in  the  cause,  the  court  upon  ap- 
plication and  notice  to  the  defendant,  granted 
a  rehearing  upon  the  demurrer,  and  after 
further  consideration,  and  at  a  still  sub- 
sequent term,  overruled  it  The  defendant 
declined  to  appear  further  In  the  case  by 
pleading  or  otherwise.  The  court  afterwards, 
and  presumably  after  hearing  proof  in  the 
<»U8e,  rendered  a  Judgment  for  the  amount 
prayed  in  the  petition,  with  interest  and  costs, 
and  the  defendant  appealed  to  this  court 

No  motion  for  a  new  trial  was  made  In 
the  lower  court,  and  no  bill  of  exceptions 
was  filed  or  prepared.  In  this  court  the 
defendant  criticises  the  petition  somewhat 
rather  for  uncertainty  than  for  insufficiency 
of  statement;  but,  In  so  far  as  it  is  defective, 
if  it  is  so  at  all,  its  deficiencies  were  capable 
of  being  supplied  by  proof  admitted  without 
objection,  and  we  are  lx)und  to  presume  that 
the  evidence  sufficed  In  that  regard,  and  do 
not  feel  called  upon  to  discuss  the  matter 
further.  Indeed,  counsel  for  the  defendant 
who  submitted  his  case  without  oral  argu- 
ment, treated  this  branch  of  it  in  a  few  brief, 
and  to  our  minds  somewhat  obscure,  para- 
graphs, the  full  purport  of  which  we,  perhaps, 
do  not  fully  understand.  His  main  conten- 
tion Is  that  the  order  sustaining  the  demur- 
rer to  the  petition  was  a  final  order  or  Judg- 
ment over  which  the  court  lost  control  with 
the  adjournment  of  the  term  at  which  it  was 
made,  so  that  after  that  event  It  was  review- 
able only  by  proceedings  In  error  In  this 
court  and  that  the  order  at  a  subsequent 
term  vacating  it  and  overruling  the  demurrer, 
and  the  still  subsequently  rendered  Judgment, 


from  which  he  appeals,  were  both,  for  that 
reason,  without  jurisdiction  in  the  court  to 
render  them,  and  are  void.  His  brief  con- 
tains an  able  and  exhaustive  criticism  and 
review  of  the  decisions  of  this  court,  begin- 
ning with  Smith  V.  Sahler,  1  Neb.  810,  and 
Sprick  V.  Washington  County,  3  Neb.  K3, 
which  are  the  origin  and  foundation  of  the 
contrary  practice,  and  which,  as  he  considers, 
liesides  having  been  rendered  in  ignorance  of 
or  Inadvertence  to  the  true  rule  of  law,  have 
since  thai  been  the  subject  of  unwarranted 
inference  by  the  bench  and  profession.  Grant- 
ing, for  the  sake  of  the  discussion,  or,  rather, 
or  the  purpose  of  evading  a  discussion,  the 
Justice  of  his  8trictx]res,  we  are  of  opin- 
ion that  less  harm  will  be  likely  to  result 
from  adherence  to  a  mistaken  view  of  the  law 
than  would  arise  from  a  sudden  and  radical 
change  of  an  important  rule  of  practice,  that 
has  been  universally  acquiesced  in  for  nearly 
40  years.  We  are  therefore  of  opinion  that 
the  Judgment  of  the  district  court  is  right 
and  recommend  that  it  be  affirmed. 

EPPERSON  and  OLDHAM,  CO,  concur. 

PER  CURIAM.  For  the  reascms  stated  in 
the  foregoing  opinion.  It  is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


LOSO  V.  LANCASTER  COUNTY. 
(Supreme  Court  of  Nebraska.    Nov.  10,  1!>J0.) 

1.   NeOUOENCE— lUFUTKD    NeOLIOERCE. 

The  doctrine  of  identification  or  imputed 
negligence  does  not  apply  to  one  injured  while 
lidlng  in  a  private  vehicle,  where  no  privity 
e^sts  t>etween  the  injured  person  and  the  own- 
er or  driver  of  the  vehicle,  and  the  injured 
person  himself  is  not  guil^  of  contributory 
negligence. 

[Ed.  Note.— For  eases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  i  147.] 

.2.  Save. 

One  who  is  injured  by  reason  of  a  de- 
fective bridge  while  riding  in  a  private  ve- 
hicle may  recover  from  a  county  otherwise 
liable,  notwithstanding  the  negligence  of  the 
driver,  which  may  have  contributed  to  produce 
the  injury;  the  injured  party  being  free  from 
negligence,  and  having  no  authority  or  control 
over  the  driver. 

[Ed.  Note.— For  cases  in  point  see  voL  37, 
Cent  Dig.  Negligence,  I  147.J 

3.  Same. 

The    first   paragraph   of   the   syllabus   of 
Omaha  &  R.  V.  R.  R.  Co.  v.  Talbot,  91  N. 
W.  599,  48  Neb.  627,  modified. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Lancaster 
County;  Frost  Judge. 

Action  by  Philander  G.  Loso  against  the 
county  of  Lancaster.  Judgment  tat  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Field,  Ricketts  &  Rlcketts,  for  appellant 
J.  L.  Caldwell,  F.  M.  Tyrrell,  and  Ghas.  B. 
Matson,  for  appellee. 
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EPPERSON,  O.  Plalntifl,  taao,  and  an  as- 
BlBtant  went  by  rail  to  the  Tillage  of  Agnew, 
In  Lancaster  county,  and  from  there  walked 
a  mile  and  a  half  to  the  farm  of  one  Rhoman 
to  repair  a  well.  After  the  work  was  com- 
pleted, Rhoman'B  son  volmiteered  to  convey 
them  back  to  the  Tillage.  A  horse  was 
hitched  to  a  single  buggy,  and  the  three 
men  started  north  along  the  highway  In  the 
direction  of  Agnew.  A  ravine,  over  which 
the  defendant,  the  county  of  Lancaster,  main- 
tained a  bridge,  crosses  the  highway  at  right 
angles.  The  bridge  was  16  feet  long,  was 
not  protected  by  guard  rails,  and  one  comer 
had  settled  about  a  foot,  causing  the  struct- 
ure to  slope  towards  the  southeast  When 
the  buggy  approached  the  bridge,  plaintiff 
was  sitting  on  the  east  side,  his  assistant 
on  the  west,  and  Rhoman  In  the  middle, 
driving  the  horse.  A  mist  was  falling  and 
It  was  getting  dark.  As  they  approached 
to  cross  the  bridge,  the  horse  slipped  on  the 
wet  boards  and  felL  In  his  efforts  to  arise 
be  fell  from  the  bridge,  carrying  the  buggy 
and  the  three  men  with  him  to  the  bottom  of 
the  ravine,  16  feet  below.  Plaintiff  was  In- 
jured, and,  under  the  provisions  of  the  stat- 
ute, brought  this  action  against  the  county, 
alleging  that  the  county  was  negligent  In  not 
providing  side  rails,  and  permitting  the 
bridge  to  slope  toward  one  comer.  The 
cotmty  contended  that  the  driver,  Rhoman, 
was  guilty  of  contributory  negligence,  and 
a  Terdlct  was  returned  for  defendant  The 
conrt  Instructed  the  Jury  "that  if  the  driver 
was  n^Iigent  In  driving  upon  the  bridge  in 
the  manner  he  did,  under  the  circumstances, 
that  his  negligence  would  be  Imputed  to  the 
plaintiff,  and  In  that  event  the  plaintiff  could 
not  recover."  The  giving  of  this  instruction 
presents  the  principal  question  In  the  case. 

As  a  general  rule,  there  can  be  no  such 
thing  as  Imputed  negligence,  except  In  cases 
where  that  privity  which  exists  in  law  be- 
tween master  and  servant  and  principal  and 
agent  is  found.  16  Am.  di  Eng.  Ency.  Law 
(1st  Ed.)  447.  The  doctrine  of  Imputed  neg- 
ligence or  Identification  as  to  vehicles  was 
first  stated  in  the  English  case  of  Thorogood 
V.  Bryan,  8  C.  B.  115.  It  was  there  held 
that  a  passenger  In  a  public  vehicle,  though 
having  no  control  over  the  driver,  must  be 
held  to  be  so  identified  with  the  vehicle  as 
to  be  chargeable  with  any  negligence  on  the 
part  of  Its  managers  which  contributed  to  an 
Injury  inflicted  upon  such  passenger  by  the 
negligence  of  a  stranger.  This  decision  has 
been  followed  by  a  few  of  the  courts  of  this 
country,  notably  Wisconsin.  Prideaux  r. 
City  of  Mineral  Point  43  Wis.  513,  28  Am. 
Rep.  668,  Thorogood  v.  Bryan,  however, 
has  been  recently  overruled  by  the  courts 
of  BiUgland,  because  the  reasons  upon  which 
the  decision  rests  are  "inconclusive  and  un- 
satisfactory," and  the  "identification  upon 
which  the  decision  *  *  *  Is  based  has 
no  foundation  in  fact"  Mills  t.  Armstrong, 
63  L.  T.  N.  S.  423. 
109  N.W.— 18 


The  Supreme  Court  of  the  United  States 
has  also  declined  to  follow  Thorogood  t. 
Bryan.  In  Little  v.  Haekett  110  U.  S.  366, 
29  L.  Ed.  652,  6  Sup.  Ct  801,  Mr.  Justice 
Field,  speaking  for  the  court,  said:  "The 
truth  Is,  the  decision  in  Thorogood  t.  Bryan 
rests  upon  Indefensible  ground.  The  identifi- 
cation of  the  passenger  with  the  negligent 
driver  or  the  owner,  without  his  personal 
co-operation  or  encouragement,  is  a  gratuitous 
assumption.  There  Is  no  such  identity.  The 
parties  are  not  in  the  same  position.  The 
owner  of  a  public  conveyance  is  a  carrier, 
and  the  driver  or  the  person  managing  It  Is 
his  servant  Neither  of  them  is  the  servant 
of  the  passenger,  and  his  asserted  identity 
with  them  is  contradicted  by  the  daily  ex- 
perience of  the  world."  Not  only  are  the 
authorities  to  the  effect  that  the  doctrine  of 
identification  or  Imputed  negligence  has  no 
application  to  public  conveyances,  but  the 
overwhelming  weight  of  authority  Is  that 
the  doctrine  cannot  be  extended  to  private 
vehicles. 

Sanborn,  3.,  speaking  for  the  court  In  TT. 
P.  R.  R.  Co.  V.  Lapsley,  61  Fed.  177,  2  C.  C. 
A.  149,  16  L.  R.  A.  800,  uses  this  language : 
"But  where  the  owner  and  driver  of  a  team 
and  carriage  Invites  another  to  ride  in  his 
carriage,  no  relation  of  principal  and  agent 
is  created,  no  relation  of  master  and  servant 
is  established.  The  owner  and  driver  of  the 
team  is  not  controlled  by,  and  is  not  In  any 
sense  the  agent  of,  the  invited  guest,  and  to 
hold  him  responsible  for  the  negligence  of 
the  former,  by  whose  permission  alone  he 
rides,  is  unauthorized  by  law  and  repugnant 
to  reason.  That  he  who  suffers  injury  from 
another's  negligence  may  recover  compensa- 
tion of  the  wrongdoer  is  a  principle  founded 
in  natural  Justice,  and  sustained  by  every 
precedent  That  where  the  negligence  of  the 
person  injured  has  contributed  to  the  Injury 
he  cannot  so  recover,  because  it  Is  Impracti- 
cable, In  the  administration  Of'  Justice,  to 
divide  and  apportion  the  compensation  In 
proportion  to  the  varying  degrees  of  con- 
curring negligence.  Is  equally  well  settled. 
But  that  he  whose  wrongful  act  or  omission 
has  caused  the  injury  and  damage,  and  who, 
upon  every  consideration  of  Justice  and  rea- 
son, ought  to  make  compensation  for  it,  shall 
be  permitted  to  escape  because  a  third  per- 
son, over  whom  the  injured  person  had  no 
control,  and  whose  only  relation  to  him  was 
that  of  a  guest  to  bis  host,  has  been  guilty  of 
negligence  that  contributed  to  the  Injury,  Is 
neither  just  or  reasonable.  According  to  the 
verdict  of  this  Jury,  a  loss  of  $1,000  was  en- 
tailed upon  the  decedent  by  the  negligence 
of  this  defendant  The  defendant's  wrong- 
ful omission  was  the  proximate  cause  of 
this  damage.  The  decedent  in  no  way 
caused  or  contributed,  by  any  act  or  omission 
of  hers,  to  this  injury.  She  had  no  control 
over  her  brother,  the  driver,  who  may  have 
contributed,  by  his  carelessness,  to  the  dam- 
age.   Upon  what  principle  now  can  it  be 
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Justly  said  that  the  decedent  must  bear  all 
this  loss,  when  she  neither  caused,  was  re- 
sponsible for,  nor  could  have  prevented,  It, 
because  this  third  person  assisted  to  cause 
the  Injury,  the  proximate  cause  of  which  was 
the  wrongful  act  of  the  defendant  company? 
If  there  exists  In  the  realm  of  jurisprudence 
any  sound  principle  upon  which  so  uprlght- 
eous  a  punishment  of  the  Innocent  and  the 
discharge  of  the  guilty  may  be  based,  we 
have  been  nnable  to  discover  It" 

In  Dean  v.  Penn.  R.  E.  Co.,  129  Pa.  614, 
18  Atl.  718,  6  L.  R.  A.  143,  15  Am.  St  Rep. 
733,  It  is  said:  "Quotations  may  be  given, 
from  many  cases  tn  the  different  states,  il- 
lustrating the  very  firm  and  emphatic  man- 
ner In  which  the  doctrine  of  this  celebrated 
case  [Thorogood  v.  Bryan]  has  been  denied. 
The  authorities  in  England  and  the  great 
current  of  authorities  of  this  country  arc 
against  It  Nor  can  I  see  why,  upon  any 
rule  of  public  policy,  a  party  injured  by  the 
concurrent  and  contributory  negligence  of 
two  persons,  one  of  tbem  his  common  carrier, 
should  be  held,  and  the  other  released  from 
liability.  An  to  this,  I  speak  only  for  my- 
self.  In  my  opinion  there  is  no  principle 
consonant  with  common  sense,  common  hon- 
esty, or  public  policy  which  should  hold 
one.  not  guilty  of  any  negligence,  either  of 
omission  or  commission,  for  the  negligence 
of  another  imputed  to  him  under  such  cir- 
cumstances. •  *  *  Dean  was  riding  in 
the  wagon  merely  by  invitation  of  Fields, 
who  happened  to  be  going  in  the  direction 
of  Dean's  home  with  a  load  of  provisions. 
He  was  carried  without  compensation,  mere- 
ly as  an  act  of  kindness  on  the  part  of 
Fields,  who  had  sole  control  of  the  team  and 
of  the  wagon.  The  case  is  similar  in  this 
respept  to  Carlisle  ▼.  Brisbane,  113  Pa.  644. 
67  Am.  R^.  488,  6  Atl.  372,  and  the  case  of 
FoUman  v.  Mankato,  36  Minn.  622,  69  Am. 
Rep.  340,  29  N.  W.  817.  We  are  clearly  of 
opinion  that  if  Dean  himself  was  guilty  of 
'  no  negligence,  the  negligence  of  Fields  can- 
not be  imputed  to  him."  See,  also.  Bunting 
V.  Hogsett  139  Pa.  863,  21  Atl.  31,  83,  84,  12 
L.  R.  A.  268,  28  Am.  St  Rep.  192. 

In  Dyer  v.  Brie  R.  Co.,  71  N.  T.  228,  It  is 
said:  "The  plaintiff  was  injured  while  cross- 
ing the  defendant's  railroad  track  on  a  pub- 
lic thoroughfare.  He  was  riding  in  a  wagon 
by  the  permission  and  Invitation  of  the 
owner  of  the  horse  and  wagon.  At  that  time 
a  train  standing  south  of  certain  buildings, 
which  prevented  Its  being  seen,  had  started 
to  back  over  the  crossing  without  giving 
the  driver  of  the  wagon  any  warning  of  Its 
approach.  The  horses,  becoming  frightened 
by  the  blowing  off  of  steam  from  engines 
in  the  vicinity  became  unmanageable,  and 
the  plaintiff  was  thrown  or  jumped  from  the 
wagon,  and  was  Injured  by  the  train,  which 
was  backing.  It  was  held  that  no  rela- 
tion of  principal  and  agent  arose  between 
the  driver  of  the  wagon  and  the  plaintiff, 


and,  although  he  traveled  voluntarily,  he 
was  not  responsible  for  the  negligence  of  the 
driver,  where  he  himself  was  not  chargeable 
with  negligence,  and  there  was  no  claim  that 
the  driver  was  not  competent  to  control  and 
manage  the  horses." 

In  Robinson  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  66 
N.  Y.  11,  23  Am.  Rep.  1,  It  is  said  by  Cborch. 
C.  J.:  "It  is  therefore  the  case  of  a  gratoitoas 
ride  by  a  fonale  upon  the  invitation  of  the 
owner  of  a  horse  and  carriage.  The  plaintiff 
had  no  control  of  the  vdilde,  nor  of  the 
driver  in  its  management  It  is  not  claimed 
but  that  Conlon  was  an  able-bodied,  compe- 
tent i)erson  to  manage  the  establishment  nor 
that  he  was  intoxicated,  or  in  any  way  un- 
fit to  have  charge  of  it  Upon  what  princi- 
ple is  it  that  his  negligence  is  imputable  to 
the  plaintiff?  It  is  conceded  that,  if  by  his 
negligence  he  had  injured  a  third  person, 
she  would  not  be  liable.  She  was  not  re- 
sponsible for  his  acts,  and  had  no  right 
and  no  power  to  control  him.  True,  she  bad 
consented  to  ride  with  him,  but  as  be  was  in 
every  resi>ect  competent  and  suitable,  she 
was  not  negligent  in  doing  so.  Can  she  be 
held,  by  consenting  to  ride  with  him,  to  guar- 
anty his  perfect  care  and  diligence?  There 
was  no  necessity  for  riding  with  him.  It 
was  a  voluntary  act  on  the  part  of  the  plain- 
tiff, but  It  was  not  an  unlawful  or  negligent 
act  She  was  injtured  by  the  negligence  of  a 
third  person,  and  was  free  from  negligence 
herself,  and  I  am  nnable  to  perceive  any 
reason  for  imputing  Gonlon's  negligence  to 
her.  ♦  *  ♦  I  am  nnable  to  find  any  legal 
principle  upon  which  to  Impute  to  the  plain- 
tiff the  negligence  of  the  driver.  Itie  whole 
argument  on  the  behalf  of  the  appellants 
on  this  point  Is  contained  In  the  following 
paragraph  from  the  brief  of  its  counsel: 
'So  If  the  plaintiff  had  proceeded  on  this 
journey  upon  the  invitation  of  Conlon  for 
the  like  purx>ose,  she  having  voluntarily  In- 
trusted her  safety  to  his  care  and  prudence, 
and  thus  exposed  herself  to  the  risk  of  tn- 
Jury  arising  from  his  negligence  or  want 
of  skill,  she  would  be  precluded  from  recover- 
ing if  he  thereby  contributed  to  her  Injury,' 
If  this  argument  is  sound,  why  should  it  not 
apply  In  all  cases  to  public  conveyances, 
as  well  as  private?  The  acceptance  of  an 
invitation  to  ride  creates  no  more  responsibil- 
ity for  the  acts  of  the  driver  than  the  riding 
in  a  stagecoach  or  even  in  a  train  of  cars, 
providing  there  was  no  negligence  on  account 
of  the  character  or  condition  of  the  driver, 
or  the  safety  of  the  veblole,  or  othwwise. 
It  is  no  excuse  for  the  negligence  of  the  de- 
fendant that  another  person's  negllgen<?e 
contributed  to  the  Injury,  for  whose  acts 
the  plaintiff  was  not  responsible.  The  rule 
of  contributory  negligence  is  very  strict  in 
this  state,  and  should  not  be  extended,  nor 
should  the  rule  of  imputable  negligence  be 
extended  to  new  cases,  where  the  reason  for 
its  adoption  is  not  apparent" 
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In  7  Am.  &  Eng.  Ena  Law  (2d  Bd.)  447, 
tbe  rule  Is  stated  tbus:  "Occupants  of  private 
conveyances:  In  the  second  class  of  cases 
'Uiere  has  been,  and  still  Is,  much  conflict 
among  tbe  authorities,  but  the  true  principle 
seems  to  be  that  when  a  person  is  injured 
by  the  negligence  of  the  defendant  and  the 
contributory  negligence  of  one  with  whom 
the  injured  person  Is  riding  as  a  guest  or 
'  companion,  such  negligence  is  not  Imputable 
to  the  injured  person;  while,  on  the  other 
hand.  It  may  be  imputable  when  tbe  injured 
person  is  in  a  position  to  exercise  authority 
or  control  over  the  driver," 

In  section  502,  vol.  1,  Thompson  on  Negli- 
gence, it  is  said:  "While  there  are  a  few  uur 
tenable  dedslons  to  tbe  contrary,  nearly  all 
American  courts  are  agreed  that  tbe  rule 
under  consideration  extends  as  far  as  to  hold 
that  where  a  person,  while  riding  on  a  pri- 
vate vehicle  by  the  invitation  of  the  driver 
or  tbe  owner  or  tbe  custodian  of  the  vehicle, 
and  having  no  authority  or  control  over 
tbe  driver,  and  being  under  no  duty  to  con- 
trol his  conduct,  and  having  no  reason  to 
suspect  any  want  of  care,  slcill,  or  sobriety 
on  his  part.  Is  injured  by  the  concurring 
negligence  of  the  driver  and  a  third  person 
or  corporation,  the  negligence  of  the  driver 
Is  not  imputed  to  him,  so  as  to  prevent  him 
from  recovering  damages  from  the  other 
tort-feasor."  See,  also,  C.  T.  Co.  v.  Kelly,  36 
Ohio  St  86;  Masterson  v.  N.  T.  G.  &  H.  R. 
R.  Co.,  84  N.  T.  247,  88  Am.  Rep.  510; 
Strauss  v.  N.  B.  R.  Co.  (Sup.)  89  N.  T.  Supp. 
998;  Keesler  v.  B.  H.  R.  Go.  (Sup.)  38  N.  Y. 
Supp.  799;  M.  8.  R.  Co.  v.  Powell,  89  Oa;  601, 
16  S.  B.  118;  Leavenworth  v.  Hatch,  67  Kan. 
57.  45  Paa  65,  67  Am.  St  Rep.  309;  CahiU 
V.  G.  N.  O.  &  T.  R.  R.  Co.,  92  Ky.  346,  18  S. 
W.  2;  Noyes  v.  Boscawen,  64  N.  H.  361,  10 
Atl.  690,  10  Am.  St  Rep.  410;  Ouverson  v. 
Grafton.  6  N.  D.  281,  65  N.  W.  676;  St  Clair 
St  R.  Co.  V.  Badle.  43  Ohio  St  91,  1  N.  H. 
519;  Carlisle  v.  Brisbane,  113  Pa.  544,  6  Atl. 
37!2.  57  Am.  Rep.  483;  P.  W.  &  B.  R.  Ca  v. 
Hogeland,  66  Md.  149,  7  Atl.  105,  59  Am.  Rep. 
159;  B.  &  O.  R.  Co.  v.  State,  79  Md.  S35,  29 
Atl.  618,  47  Am.  St  Rep.  416;  A.  V.  B.  Co. 
y.  Davis,  69  Miss.  444,  13  South.  693;  Foil- 
man  V.  Mankato,  35  Minn.  622,  29  N.  W.  817, 
59  Am.  Rep.  840;  Boone  County  v.  Mutchler, 
137  Ind.  140,  86  N.  H.  634;  Becke  v.  Ry.  Co., 
102  Mo.  648,  IS  S.  W.  1053,  9  L.  R.  A.  167; 
Sluder  V.  St  Louis  Transit  Co.  (Mo.  Sup.) 
88  S.  W.  648;  Larkin  v.  B.  G.  R.  &.N.  R.  Co., 
86  Iowa,  ^2.  62  N.  W.  480;  Randolph  v. 
Olllorden.  166  Mass.  331,  29  N.  B.  583; 
Tbompkins  v.  C.  St  R.  Co.,  66  Gal.  168.  4 
Pac.  1165;  Duval  ▼.  A.  0.  L.  R.  Co.  (N.  C.) 
46  S.  B.  750,  65  L.  R.  A.  722.  101  Am.  St  Rep. 
830;  L.  &  N.  R.  Co.  V.  MoUoy's  Adm'x  (Ky.) 
91  S.  W.  686. 

The  overwhelming  weight  of  authority  in 
this  country  is  tiiat  the  negligence  of  the 
driver  of  either  a  public  or  private  vehicle 
is  not  imputable  to  the  passenger  or  guest 
Especially  should  this  rule  apply  to  a  case 


like  the  one  in  band,  where  It  was  not  shown 
that  the  relation  of  master  and  servant  or 
principal  and  agent  or  the  like,  existed, 
and  where  it  was  not  shown  that  the  plaintiff 
had  any  control,  or  right  of  control,  of  the 
driver. 

In  1  Sherman  &  Redfleld  on  Negligence 
(section  66)  the  authors,  after  giving  the  his- 
tory of  the  doctrine  announced  in  Thorogood 
V.  Bryan,  say:  "The  only  remnant  of  this 
doctrine  which  remains  in  sight  anywhere  Is 
the  theory  that  one  who  rides  in  a  private 
conveyance  thereby  makes  the  driver  his 
agent  and  Is  thus  responsible  for  the  drlver'» 
negligence,  even  though  he  has  absolutely  no 
power  or  right  to  control  tbe  driver.  This 
extraordinary  theory,  which  did  not  even  oc- 
cur to  tbe  bair^littlng  Judges  in  Thorogood 
V.  Bryan,  was  invented  in  Wisconsin,  and 
sustained  by  a  process  of  elaborate  reasoning. 
•  •  •  The  notion  that  one  is  the  'agent^ 
of  another,  who  has  not  the  smallest  right  to- 
control  or  even  advise  him,  is  difficult  to  sup- 
port by  any  sensible  argument  This  theory- 
Is  universally  rejected,  except  In  the  three 
states  mentioned  (Wisconsin,  Nebraska,  and 
Montana)  and  it  most  soon  be  abandoned 
even  there." 

We  have  not  overlooked  the  case  of  Omaha 
4  B.  V.  B.  Co.  V.  Talbot  48  Neb.  627,  67 
N.  W.  699,  referred  to  in  1  Sherman  &  Red- 
fleld on  Negligence,  8  OS,  supra.'  In  that 
case  this  court  Imputed  to  the  plaintiff  tbe 
carelessness  of  the  driver  of  a  private  con- 
veyance on  the  ground  that  the  driver  must 
be  considered  the  agent  of  the  plaintiff.  It 
was  held  In  the  flrst  paragraph  of  the  sylla- 
bus: "(1)  That  the  conveyance  being  a  pri- 
vate one,  the  driver  was  the  agent  of  the  In- 
jured person.  (2)  If  tbe  act  of  the  driver 
In  going  upon  the  crossing  without  looking 
and  listening  was  negligence  which  contrib- 
uted to  the  injury  received,  the  Injured 
person  cannot  recover."  A  consideration  of 
the  doctrine  of  Imputed  negligence  was  not 
necessary  to  tbe  disposition  of  the  case.  Pri- 
deanx  v.  CltF  of  Mineral  Point,  43  Wis.  613, 
was  followed  without  a  discussion  of  tbe 
numerous  anthorities  in  conflict  therewith. 
This  question  was  not  discussed  in  tbe  opin- 
ion, but  the  learned  commissioner  assumed 
that  tbe  doctrine  of  imputed  negligence  ap- 
plied to  that  cas& 

A  correct  conclusion  waa  reached  in  the 
Talbot  Case,  and  It  has  been  reaffirmed  by 
this  court  In  numerous  subsequent  cases, 
among  which  are:  Brady  v.  C,  St  P.,  M.  & 
O.  Ry.  Co.,  59  Neb.  233,  80  N.  W.  809;  Haj- 
sek  V.  Cm  B.  &  Q.  B.  B.  Co.  (Neb.)  94  N.  W. 
609,  97  N.  W.  327.  However,  tbe  question  of 
Imputed  negligence  or  identification  was  not 
necessarily  involved,  because  in  that  case 
plaintiff  was  guilty  of  contributory  negligence 
In  attempting  to  cross  a  railroad  track  with* 
out  talcing  the  precaution  to  stop,  look,  and  lls^ 
ten.  It  was  therefore  immaterial  in  that 
case  whether  or  not  the  negligence  of  the 
driver  was  Imputable  to  the  plaintiff.    His 
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ovrn  contributory  negligence  was  a  bar  to  a 
recoTery  against  the  railroad  company.  See 
cases  last  above  cited,  and  also  G.  &  8.  Ry. 
Ga  T.  Thomas  (Colo.)  81  Pac.  801.  Mr. 
Commissioner  Ames  held  In  Hajsek  v.  C.,  B. 
&  Q.  R.  R.  Co.  (Neb.)  94  N.  W.  609:  "Except 
wltb  respect  to  the  relations  of  partnership, 
or  of  principal  and  agent,  or  of  master  and 
servant  or  the  like,  the  doctrine  of  imputed 
negligence  is  not  in  vogue  In  this  state."  Al- 
though this  decision  was  vacated  on  rehear- 
ing, and  the  Judgment  afSrmed  on  the  ground 
that  the  plaintiff  was  guilty  of  contributory 
negligence  (97  N.  W.  327),  no  doubt  remains 
that  what  was  said  in  that  case  concern- 
ing the  doctrine  of  imputed  negligence  is 
the  law  in  this  state,  and  is  sustained  by 
the  great  weight  of  authority  in  this  country. 
See,  also,  Huff  ▼.  Ames,  16  Neb.  139,  19  N. 
W.  623,  49  Am.  R^.  716.  We  are  therefore 
of  opinion  that  the  Talbot  Case  should  be 
modified  in  so  far  as  it  makes  the  driver  of 
any  private  vehicle  the  agent  of  his  guest, 
and  applies  the  doctrine  of  Identification  or 
Imputed  negligence  to  all  persons  injured 
while  riding  In  a  private  conveyance,  no  mat- 
ter what  the  circumstances  or  relationship  of 
the  parties  may  be. 

The  defendant  in  the  case  at  bar  cites  cases 
which  it  is  contended  support  the  theory  of 
imputable  negligence.  In  Bartram  v.  Sharon, 
71  Conn.  686,  43  Atl.  143,  46  L.  R.  A.  144,  71 
Am.  St  Rep.  225,  It  was  held:  "No  recovery 
can  be  had  nnder  a  statute  giving  a  right  of 
action  for  a  penalty  In  case  of  injuries  caus- 
ed by  a  defective  highway,  where  the  injury 
Is  caused  by  such  defect  combined  with  the 
negligence  of  a  third  person."  To  the  same 
effect  Is  Orr  v.  City  (Me.)  58  Atl.  914.  These 
cases  were  not  based  upon  the  doctrine  of 
Imputed  negligence,  but  each  was  founded 
upon  a  statute  which  the  court  construed  as 
giving  a  cause  of  action  only  In  the  event 
that  the  Injury  arose  wholly  from  the  de- 
fective highway.  It  Is  not  contended  that 
our  statute  Is  of  such  narrow  scope.  In  Mul- 
len v.  City  of  Owosso  (Mich.)  58  N.  W.  663, 
23  Ii.  R.  A.  693,  43  Am.  St  Rep.  436,  the 
contention  of  defendant  herein  Is  upheld,  but 
by  a  divided  court  Hooker,  J.,  with  whom 
concurred  the  Chief  Justice,  wrote  an  able 
dissenting  opinion,  concluding  In  these  words: 
"The  time  has  arrived  when  the  question 
must  be  settled,  and  I  think  It  should  be  In 
conformity  to  the  weight  of  authority  and 
the  better  rule."  Evensem  v.  L.  &  B.  St  R. 
Co.  (Mass.)  72  N.  E.  355,  was  disposed  of 
very  much  as  Omaha  R.  &  Ij.  R.  Co.  v.  Tal- 
bot 48  Neb.  627,  67  N.  W.  599,  and  Is  sub- 
ject to  the  same  objection.  The  court  ap- 
parently assumed,  without  discussion,  that 
the  doctrine  of  Imputed  negligence  applied. 

Defendant  cites  other  cases  that  may  be 
distinguished  from  the  case  before  us.  These 
w«  will  not  review  at  length.    Many  of  them 


were  cases  brought  to  recover  for  Injuries 
received  at  railroad  crossings  by  collision 
with  locomotives,  and  where  the  injured  par- 
ty himself  was  negligent  or  could  by  the 
exercise  of  ordinary  care  and  prudence  have 
checked  or  remonstrated  wltb  the  driver  as 
they  were  approaching  a  known  place  of  dan- 
ger. We  are  convinced  that  Imputable  neg- 
ligence only  exists  where  there  is  privity  be- 
tween the  injured  person  and  the  one  whose 
contributory  negligence  co-operated  with  the 
negligence  of  the  defendant  in  causing  the 
injury.  In  the  case  before  us  plaintiff  was 
practically  unacquainted  with  the  defective 
bridge.  He  had  no  reason  to  believe  It  dan- 
gerous. He  accepted  an  invitation  from  Mr. 
Rhoman,  the  owner  of  the  vehicle  In  which 
the  plaintiff  was  riding  when  the  Injury  was 
inflicted.  Rhoman  was  not  under  the  con- 
trol of  the  plaintiff.  He  was  not  plaintiff's 
agent  or  servant  No  privity  existed  between 
them.  Plalntiff'was  acquainted  with  no  facts 
which  would  prompt  a  prudent  man  to  In- 
terfere with  the  course  taken  by  the  driver. 
The  first  danger  he  knew  was  the  slipping  of 
the  horse  when  it  fell  upon  the  bridge.  This 
was  followed  Immediately  by  the  precipita- 
tion of  the  plaintiff  to  the  bottom  of  the  ra- 
vine. At  no  time  could  plaintiff  advise  or 
remonstrate  with  his  driver.  We  tod  no 
sound  rule  of  law  by  which  the  negligence  of 
Rhoman,  If  any,  may  be  imputed  to  the  plain- 
tiff under  the  circumstances  disclosed  in  this 
case.  In  our  opinion,  the  Instruction  com- 
plained of,  Imputing  the  negllgaice  of  the 
driver,  If  any,  to  the  plaintiff,  was  wrong, 
and  should  not  have  been  given. 

In  hia  petition  plaintiff  alleged  that  the 
injury  was  caused  "without  any  fault  or 
negligence  on  the  part  of  the  plaintiff  or  the 
person  driving  said  vehicle."  Defendant  now 
contends  that  by  reason  of  this  allegation 
plaintiff  was  required  to  prove  that  Rhoman, 
the  driver,  was  without  negligence.  In  «»- 
strulng  a  petition  most  strongly  against  a 
party  pleading,  courts  should  not  resort  to 
a  technical  construction  of  the  words  used. 
The  allegation  referred  to  was  unnecessary; 
It  did  not  add  to  plaintiff's  cause  of  action: 
It  was  pleading  a  conclusion,  and  shonld  be 
construed  as  though  It  read,  "Said  Injury  was 
without  fault  or  negligence  of  the  person 
driving  which  could  be  Imputed  to  the  plain- 
tiff." 

We  recommend  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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KIRKBNDAIili    et    al.    t.    WBATBEEIjET 

et  al. 
(Snpreme  Court  of  Nebraaka.    Not.  10,  1906^) 

1.  AssiomcKnT  fob  Benefit  of  Cbeditobs— 
Execution  in  SisncB  State— Effect  on 
Rkaltt. 

A  TOluntary  aisignment  for  the  benefit  of 
creditors,  executed  in  a  sister  state,  according 
to  the  laws  thereof,  is  ineffectual  to  convey 
real  property  situated  in  this  state,  unless  it  is 
executed  ana  recorded  in  such  manner  as  would 
render  it  ^(ectual  if  made  in  this  state. 

[Bid.  Note.— For  cases'  in  point,  see  ToL  4, 
Cent  Dig.  Assignments  for  Benefit  of  Creditois, 
S  82.] 

2.  ISLBonoif  OF  Reicedies— Estoppel. 

A  creditor,  by  participating  in  an  insolyen- 
cj  proceeding  begun  in  a  sister  state,  by  a 
voluntary  deed  of  assignment  insufficient  in 
form  to  be  effectual  to  convey  real  property 
situated  In  this  state,  may  become  estopped 
to  impeach  a  purported  title  of  a  purchaser 
of  such  property,  acquired  in  good  faith  in  the 
progress  of  such  proceedings. 
8.  MoBTOAOES— Equity  of  Reoeicption— Ex- 
tin  ouishment. 

Although  by  express  stipulations  in  a  trust 
deed  or  mortgage  of  land  situated  in  tliis  state 
the  legal  title  and  rieht  of  possession  of  such 
land  may  be  conveyed  to  the  trustee  or  mort- 
gagee, yet  the  e(]uity_  of  redemption  of  the  mort- 
gagor cannot  be  extinguished  by  adversary  pro- 
ceedings  other   tlian   judicial   foreclosure. 

4.  Saks— Tbubt  Deed— Possession— Gontkt- 
ance  bt  Tbubtee— Dischabqe  of  Debt. 
When,  by  express  stipulations,  the  legal 
title  and  right  of  possession  of  land  situated 
in  this  state  are  conveyed  to  a  trustee  in  a 
trust  mortgage,  the  trustee  may,  with  the  Icnowl- 
edge  and  acquiescence  of  the  mortgagor,  without 
fraud  or  collusion,  or  the  intent  or  effect  to 
injure  or  defraud  tliird  persons,  convey  such 
legal  title  and  right  of  possession  to  the  mort- 
gagee in  consideration  of  a  release  and  discharge 
of  the  mortgage  debt ;  and  in  such  a  case  a 
conveyance  of  the  premises  by  the  mortgagor, 
either  directly  or  through  a  third  person,  to 
the  mortgagee,  with  the  intent  and  purpose 
to  extingulsfi  the  equity  of  redemption,  will  have 
that  effect 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas 
County;  Troup,  Jndlge. 

Action  by  Freeman  P.  Kirkendall  and 
others  against  Ernest  S.  Weatberley  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

Joel  W.  West,  Ony  R.  C.  Read,  and  Jacob 
Fawcett,  for  appellants.  Wm.  Balrd  &  Sons, 
and  Howard  H.  Baldrlge,  for  appellees. 

AMES,  C.  The  Lewis  Investment  Com- 
pany Is  or  was  an  Iowa  corporation,  having 
Its  principal  place  of  business  at  the  city  of 
Des  Moines,  in  that  state.  It  became  In- 
solvent, and  on  the  24th  day  of  December, 
189S,  executed  to  one  Nelson  Royal,  for  an 
expressed  nominal  consideration  of  one  dol- 
lar, a  general  assignment  of  all  Its  property, 
wherever  situated,  for  the  benefit  of  credit- 
ors, and  reciting  the  trusts  and  powers  usual 
In  such  instruments.  Royal  was  a  private 
citizen,  and  a  resident  of  the  city  named. 
At  the  time  of  the  execution  and  delivery  of 


said  Instrument,  the  corporation  was  the 
owner  of  a  dty  lot  in  the  city  of  Omaha,  in 
this  state,  but  the  assignment  was  not  filed 
for  record  in  Douglas  county  until  October,' 
1886,  some  10  months  after  its  execution, 
bat  It  was  as  to  form  and  substance  In  con- 
formity with  the  statute  of  the  state  of  Iowa 
relative  to  the  subject  of  voluntary  assign- 
ments for  the  benefit  of  creditors.  On  the 
26th  day  of  August,  1896,  Royal,  pursuant 
to  a  judicial  order  rendered  by  one  of  the 
Iowa  courts,  conveyed  the  lot,  or  attempted 
so  to  do,  to  one  Sage,  and  Sage  afterwards 
deeded  it  to  one  Smith.  The  former  of  these 
deeds  was  filed  for  record  in  Douglas  coun- 
ty cm  the  same  day  as  the  assignment,  bat 
that  latter  not  until  September,  1902.  Smith 
executed  a  lease  of  the  premises  to  Kirken- 
dall, one  of  the  plaintiffs  below,  and  appellee, 
who  went  into  and  Is  now  In  possession  of 
the  same.  The  other  plaintiff  below  and  ap- 
pellee is  the  executor  of  the  will  of  Smith, 
now  deceased.  At  the  time  of  the  execution 
of  the  assignment  the  Lewis  Investment 
Company  was  Indebted  to  the  Des  Moines 
National  Bank  upon  certain  promissory 
notes,  which  the  latter  afterwards  sold  and 
assigned  to  defendant  and  appellant  Wether- 
ley,  who  In  1004  begun  In  the  district  court 
for  Douglas  county  a  suit  In  foreign  attach- 
ment thereon  against  the  Investment  com- 
I>any,  and  caused  a  levy  to  be  made  upon  the 
Omaha  lot  The  action  proceeded  regularly 
to  judgment  sale,  and  confirmation,  and  the 
Issuance  of  a  writ  of  assistance  to  put  the 
purchaser,  who  Is  the  plaintiff  in  attachment. 
Into  i)osse8slon,  when  this  suit  was  begun  by 
the  tenant  and  the  executor  of  the  lessor  to 
Iterpetually  restrain  the  process,  and  obtain 
a  decree  quieting  tbelr  title  and  possession. 
The  defendant  filed  a  cross-btll,  praying 
similar  relief  In  bis  own  behalf,  and  upon 
the  Issues  thus  joined  there  was  a  trial,  re- 
sulting in  a  judgment  for  the  plaintiffs,  from 
which  this  appeal  is  prosecuted. 

The  statute  of  this  state  relative  to  volun- 
tary assignments  enacts  that  "no  voluntary 
assignment  for  the  benefit  of  creditors  hereaf- 
ter made  shall  be  valid  unless  the  same  shall 
be  made  in  conformity  to  the  terms  of  this 
act"  It  further  provides  that  every  such 
assignment  shall  name  as  assignee  the  sher- 
iff of  the  county  In  which  the  assignor  or 
one  of  several  assignors  resides,  and  that 
within  24  hours  after  its  execution  it  shall 
be  filed  for  record  In  the  clerk's  office  of  the 
county  In  which  the  assignee  resides,  and 
within  80  days  thereafter  in  the  clerk's  of- 
fice of  every  county  In  which  there  shall  be 
real  estate  of  the  debtor,  and  that  a  failure 
of  such  record  within  the  time  aforesaid 
shall  avoid  the  Instrument  as  to  property 
situated  In  any  such  county.  It  Is  likewise  en- 
acted that  real  estate  so  assigned  shall  be 
"described  In  the  deed  of  assignment  In 
such  manner  as  would  be  requisite  in  an 
ordinary  deed  of  conveyance  thereof."  None 
of  these  requirements  was  complied  with  in 
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the  Inatrument  under  discussion,  so  that  It 
Is  quite  evident  that  if  It  had  been  executed 
in  this  state  it  would  have  been  wholly  in- 
effectual for  any  purpose  (Sager  t.  Summers, 
49  Neb.  459,  68  N.  W.  614);  and  if  in  such 
a  case  it  had  compiled  with  all  of  them  ex- 
cept that  with  respect  to  description.  It 
would  without  doubt  have  been  insufflcient 
to  convey  the  lot  in  suit. 

Saying  nothing  about  the  other  require- 
ments, can  omission  to  comply  with  those 
relative  to  description  and  recording  be  ex- 
cused and  the  Instrument  upheld  for  the  rea- 
son that  the  assignor  was  a  nonresident  of 
the  state  or  a  foreign  corporation?  The  evi- 
dent policy  of  the  law  is  to  compel  the  im- 
mediate Identification  of  the  real  property 
sought  to  be  conveyed,  and  facilitate,  not 
only  the  record  of  the  instrument,  but  also 
the  ascertainment,  by  mere  inspection  wheth- 
er such  record  has  been  duly  made.  One 
obvious  object  <tf  this  regulation  is  that 
creditors  may  be  speedily  advised  whether 
lands  of  the  debtor  situate  in  any  particular 
county  are  or  will  be  claimed  by  the  as- 
signee. The  statute  makes  no  exception. 
Can  the  court  make  one?  We  think  not 
An  elementary,  and  nearly,  if  not  quite, 
imlversal,  rule  of  law  is  that  instruments 
Intended  to  affect  the  title  of  real  estate 
must,  to  be  effectual,  conform  to  the  law  of 
the  state  or  country  in  which  the  land  is 
situated,  or  be  such  as  that  law  authorizes 
or  prescribes.  This  proposition  is,  we  think, 
too  well  settled  to  require  the  citation  of  au- 
thorities in  its  support  We  know  of  no 
principle  or  authority  that  exempts  voluntary 
assignments  for  the  benefit  of  creditors  from 
this  rule.  Nor  do  we  know  of  any  law  which 
limits  the  right  of  seizure  of  property,  which 
a  debtor  has  made  an  Ineffectual  attempt  to 
convey,  to  creditors  who  are  residents  of 
the  state.  Citizens  of  each  state  have  all 
the  privileges  of  citizens  of  every  other  state, 
among  which,  undoubtedly,  are  the  rights 
to  apply  to  the  courts  of  the  latter  and  to 
have  the  aid  of  their  process  for  the  enforce- 
ment and  the  collection  of  their  demands  and 
the  protection  of  their  persons  and  property. 
But  the  payee  of  the  notes  which  were  the 
foundation  of  this  suit  In  attachment  re- 
tained them  until  after  their  maturity,  and 
proved  them  in  the  Iowa  Insolvency  proceed- 
ing. No  dividend  was  declared  or  paid  in 
that  proceeding,  but  Green  v.  Gross,  12  Neb. 
117,  10  N.  W.  469,  is  cited  as  authority  that 
the  bank,  end  also,  of  course.  Its  assignee. 
Is  estopped  from  afterwards  attacking  the 
title  to  any  of  the  property,  the  proceeds  of 
the  sale  of  which  might  have  contributed  to 
the  fund  in  the  distribution  of  which  It 
would  have  participated,  both  because  of  its 
residence  in  the  state  of  Iowa,  and  because 
of  demand  for  such  participation. 

We  have  already  given  briefly  our  reason 
for  not  bting  able  to  concur  In  the  first  of 
these  propositions,  but  the  second  is  not  so 
easily  brushed  asld&    An  assignment  in  in- 


solvency under  state  authority  differs  from 
a  proceeding  in  bankruptcy  under  the  fed- 
eral statute  in  the  important  particular  that 
it  does  not  effect  creditors  oompulsorily. 
They  participate,  if  at  all,  Tolimtarily,  and 
if  they  refrain  from  so  doing,  their  demands 
and  tiieir  remedies  thereon  are  unaffected, 
except  to  the  extent  that  the  debtor's  prop- 
erty is  lawfully  withdrawn  from  their  reach 
by  the  due  operation  of  the  insolvency  laws. 
Just  as  it  might  have  been  so  withdrawn 
from  any  one  of  then)  by  a  precedent  Judi- 
cial seizure  of  it  by  one  more  diligent  But 
voluntary  participation  may  have  important 
consequences.  An  instance  is  easily  conceiv- 
able in  which  the  bulk  of  the  property  l>elong- 
ing  to  an  insolvent,  and  attempted  to  be  assign- 
ed by  him,  is  real  estate  lying  outside  the  state. 
Suppose  that  such  had  been  the  case  in  the 
present  instance,  and  that  the  bank  bad  ob- 
tained a  dividend,  say  of  50  per  cent  of  its 
claim,  from  participation  in  the  distribution 
of  the  proceeds  of  the  sale  of  such  foreign 
lands,  could  it  afterwards  impeach  the  title 
of  the  purchaser,  and  obtain  satisfaction  of 
the  residue  of  its  claim  by  a  resale  of  the 
property?  Counsel  for  the  attachment  plain- 
tiff argue  that  the  doctrine  of  estoppel,  what- 
ever its  force  In  other  cases,  has  no  applica- 
tion in  this  instance,  because  of  the  fact  that 
no  dividend  was  declared  or  paid,  and  cite 
Thompkins  v.  Adams  (Kan.)  20  Pac.  535,  in 
support  of  this  contention.  But  no  such  ex- 
ception Is  made  in  this  court  in  Green  v. 
Gross,  supra,  and  we  think  such  a  one  would 
be  impracticable.  It  would  permit  a  creditor 
to  speculate  and  experiment  with  inconsist- 
ent remedies,  pursuing  one  until  he  became 
dissatisfied  with  it  and  then  abandoning  it 
for  the  other,  or  prosecuting  one  until  he 
obtained  partial  satisfaction,  and  then  re- 
sorting to  the  other  for  the  recovery  of  the 
remainder  of  his  claim.  Such  a  course  would 
be  manifestly  unjust  both  to  other  creditors 
of  the  Insolvent  and  to  a  purchaser  in  good 
faith  and  for  value,  relying  upon  the  snflB- 
ciency  of  the  Insolvency  proceedings.  In 
which  the  attachment  plaintiff  had  partici- 
pated. We  are  of  the  opinion  that  tn  such 
cases  the  rule  of  law  relative  to  the  election 
of  remedies  is  applicable,  subject  of  course, 
to  Its  own  peculiar  limitations  and  excep- 
tions; but  as  to  these  last  no  issue  Is  made 
or  tendered  by  the  pleadings. 

In  November,  1894,  the  investment  compa- 
ny executed  to  one  Lewis,  as  trustee,  a  trust 
mortgage  upon  the  lot  In  controversy  and 
other  property  to  secure  the  payment  of  cer- 
tain Indebtedness.  The  instrument  purports 
to  have  conveyed  to  the  trustee  the  entire 
title,  legal  or  equitable,  together  with  the 
right  of  possession  of  the  premises  described 
in  it  with  authority  to  sell  and  convey  the 
same  at  private  sale  at  bis  discretion,  and 
apply  the  proceeds  to  or  towards  the  pay- 
ment of  the  obligation  secured  thereby.  In 
the  summer  of  1896  there  was  a  conference 
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betweoi  the  creditor  under  this  mortgage 
and  Lewis,  tbe  trustee,  who  waa  also  presi- 
dent of  the  corporation,  and  Nelson  Royal, 
tbe  assignee  in  insolyency,  at  which  time  It 
was  agreed  that  tlie  obligation  of  the  invest- 
ment company  should  be  satisfied  and  dis- 
charged upon  the  execution  and  delivery  by 
tbe  trustee  and  by  the  assignee,  severally, 
of  deeds  of  conveyance  of  the  property  in 
question  in  fee  simple  to  one  W.  H.  Sage, 
one  of  tbe  predecessors  in  title  to  the  plain- 
tiffs in  tbls  suit  On  the  11th  day  of  July, 
1886,  the  district  court  for  Polk  county, 
Iowa,  granted  an  order,  upon  the  application 
of  the  assignee,  purporting  to  authorize  him 
to  carry  the  arrangement  into  effect,  so  far 
as  he  was  concerned,  by  the  execution  and 
delivery  of  his  contemplated  deed,  which  he 
accordingly  did  on  the  26th  day  of  the  ftollow- 
Ing  Aiigust;  and  on  the  Slst  day  of  the  same 
month  Lewis  consummated  the  transaction 
by  executing  his  deed  to  Sage,  who  then 
wait  into  possession  of  the  Omaha  lot,  and 
has  remained  so,  by  himself  or  his  tenants 
or  grantees,  until  the  present  time.  By  this 
transaction,  which  appears  to  have  been 
entered  Into  fairly,  voluntarily,  and  in  good 
faith,  considerable  other  property  of  tbe  in- 
vestment company  Included  in  the  trust  deed 
appears  to  have  been  released  from  the  lien 
of  that  instrument,  and  an  obligation  against 
tbe  company  of  something  like  $20,000  In 
amount  to  have  been  satisfied  and  dis- 
charged. 

Counsel  for  the  attachment  plaintiff  (de- 
fendant herein)  contends  that  the  power  of 
private  sale  contained  in  the  trust  mortgage 
was  void,  and  that  the  deed  of  Lewis,  tms- 
tee,  to  Sage  was  therefore  Ineffectual;  but 
In  response  to  this  contention  several  objec- 
tions may  be  urged.  The  statute  of  this 
state  (section  B5,  c.  73,  Comp.  St  1903)  does 
not  prohibit  a  conveyance  of  the  legal  title 
and  right  of  possession  to  a  mortgagee,  but 
merely  enacts  that  such  a  conveyance  shall 
not  be  presumed  In  tbe  absence  of  express 
stipulation  (Felino  v.  Newcomb,  64  Neb.  337, 
80  N.  W.  755,  97  Am.  St  Rep.  646);  and  tbe 
courts  have  held  that,  even  In  the  presence 
of  such  stipulations,  the  mortgagor's  equity 
Df  redemption  cannot  be  extingnlshed  by  ad- 
versary proceedings  other  than  Judicial  pro- 
cess of  foreclosure.  But  does  this  rale  pre- 
vent an  amicable  adjustment  of  the  debt  by 
a  voluntary  release  and  quitclaim  of  the 
equity  of  redemption?  Is  not  the  equitable 
rule  exclusively  for  the  benefit  and  protec- 
tion of  the  mortgagor,  and  persons  In  privi- 
ty with  blm  In  blood  or  by  covenant?  In  tbe 
absence  of  fraud  or  collusion,  can  a  stranger 
avail  himself  of  It  to  the  disturbance  or  im- 
pairment of  an  amicable  settlement  upon  a 
valuable  consideration,  and  of  a  state  of  af- 
fairs satisfactory  to  both  mortgagor  and 
mortgagee?    Would  not  the  mortgagor  and 


bis  privies,  and  more  certainly  his  attach- 
ment and  execution  creditors,  be  estopped? 
There  is  nothing  in  the  statute,  and  we  know 
of  no  principle  of  law  or  equity,  that  forblda 
or  impeaches  such  a  transaction,  when  enter- 
ed Into  or  acquiesced  In  In  good  faltii,  and 
without  an  Intent  or  effect  to  injure  or  de- 
fraud creditors  or  third  persons.  For  near^ 
ly  eight  years  before  the  suit  in  foreign  at- 
tachment was  begun,  the  plaintiffs  and  their 
predecessors  had  been  in  possession,  claiming 
ownership  under  both  the  foregoing  claims 
of  title.  Nothing  is  alleged  Impeaching  the 
good  faith  of  either  or  any  of  them,  nor  Is 
there  any  denial  of  the  plain  and  unequiv- 
ocal implications  of  the  record  that  the  mort- 
gagor, the  assignee  in  insolvency,  and  the  re- 
maining creditors  of  the  former,  in  fact,  all 
persons  Interested  except  the  plaintiff  in  at- 
tachment, have  with  full  knowledge  of  all 
the  facts  at  all  times  acquiesced,  and  still 
do  so,  in  the  transaction  and  In  the  title 
sought  to  be  conveyed  and  assured  thereby. 
Neither  is  it  averred  that  the  land  in  contro- 
versy was  at  the  time  the  equity  of  redemp- 
tion was  released  and  conveyed  of  a  value 
in  excess  of  the  amount  of  the  obligation, 
which,  in  consideration  of  tbe  transaction, 
was  released  and  discharged.  Nor  is  it  de- 
nied that  said  release  and  discharge  were 
effectual.  We  are  unable  to  understand  up- 
on what  principle  of  equity  the  title  thus 
Intended  to  be  conveyed  to  and  quieted  In 
the  mortgagee  can  at  this  late  day  be  dis- 
turbed. 

In  conclusion.  It  may  be  well  to  add  that 
It  Is  not  to  be  Inferred  from  the  fact  that  the 
foregoing  matters  of  substance  have  been 
considered  and  decided  that  tbe  court  coun- 
tenances the  practice  sought  to  be  Inaugu- 
rated In  this  case  by  the  issuance  of  a  writ 
of  assistance  to  put  a  purchaser  at  a  Judicial 
sale  In  foreign  attachment  into  possession  of 
real  property  supposed  to  liave  been  sold. 
The  writ  of  assistance  Is  a  process  of  a  court 
of  equity,  and  not  of  a  court  of  law.  The 
plaintiff  In  this  court  was  not  a  party  to  the 
attachment  suit,  but  during  and  before  the 
pendency  of  that  action  was  and  had  been 
In  the  possession  of  the  premises,  claiming 
adversely  to  both  tbe  plaintiff  and  the  de- 
fendant and  to  ail  tbe  world.  It  Is  clear, 
beyond  the  possibility  of  dispute,  that  he 
was  entitled  to  his  day  in  court  In  some  reg- 
ular form  of  action  at  law  or  In  equity  be- 
fore his  title  could  be  affected  or  his  posses- 
sion disturbed.  We  therefore  recommend 
that  the  Judgment  of  the  district  court  be 
affirmed. 

EPPERSON  and  OLDHAM,   CO.,  concur. 

PER  CCRIAM.  For  the  reasons  stated 
In  tbe  foregoing  opinion.  It  is  ordered  that 
tbe  Judgment  of  the  district  court  be  af- 
firmed. 
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CONnNENTAL  LUMBER  C!0.  ▼.  ED.  MUN- 

SHAW  &  CO. 
(Sapreme  Court  of  Nebraska.    Not.  10,  1006.) 

1.  TBIAIi— DlRKCTINO  VEBDIOT. 

Where  there  is  competent  testimony  tend- 
ing to  support  a  defense  properly  pleaded,  it 
is  error  for  the  trial  coart  to  direct  a  verdict 
for  the  plaintiff. 

[Eld.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  838.] 

2.  Samb— Questions  pok  Jubt. 

When  the  Intention  of  a  party  Is  to  be 
ascertained  from  dispated  or  ambiguoua  clrcum- 
stances,  the  necessary  inferences  to  be  drawn 
are  for  the  determination  of  the  jury.  Langan 
▼.  Whalen,  93  N.  W.  893,  67  Neb.  299,  followed 
and  approved. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  320.] 

(Syllabns  by  the  Court) 

Comtnissloners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas 
County;  Redlcl^,  Judge. 

Action  by  the  Continental  Lumber  Com- 
pany against  Ed.  Munshaw  &  Co.  Judgment 
-for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

A.  H.  Murdock,  for  appellant  B.  R.  Leigh, 
for  appellee. 

OLDHAM,  0.  This  action  was  originally 
instituted  in  the  county  court  of  Douglas 
county,  by  the  plaintiff.  Continental  Lumber 
Company,  against  the  defendant,  Ed.  Mun- 
shaw &  Co.,  to  recover  the  balance  alleged 
to  be  due  on  a  car  load  of  lumber,  shipped 
F.  O.  B.  to  defendant  at  South  Omaha,  Neb. 
Defendant  answered,  admitting  that  It  had 
ordered  a  car  load  of  No.  2  shiplap  lumber 
from  plaintiff  at  the  price  per  thousand  feet 
alleged  on  In  plaintiff's  petition;  that  when 
the  lumber  was  received  and  inspected,  about 
half  the  load  was  under  grade  and  in  a  dam- 
aged condition;  and  that  for  this  reason  de- 
fendant refused  to  receive  the  lumber,  and 
so  notified  plaintiff,  and  still  held  the  lumber 
subject  to  plalntlfTs  order.  Bach  and  every 
other  allegation  in  plalntlfTs  petition  was  de- 
nied, and  defendant  asked  judgment  on  a 
counterclaim  for  the  amount  of  freight  paid 
before  the  lumber  was  Inspected.  Plaintiff 
replied  with  a  general  denial  and  alleged 
that,  defendant  having  filed  a  claim  for  dam- 
ages for  the  inferior  condition  of  the  lumber 
shipped,  it  was  by  that  act  estopped  from  a 
rescission  of  the  contract  of  purchase.  At 
the  trial  in  the  county  court  defendant  had 
judgment,  but  on  an  appeal  to  the  district 
court,  where  the  same  issues  were  tendered, 
court,  after  the  testimony  was  all  in,  directed 
a  verdict  for  the  plaintiff,  and  entered  judg- 
ment on  the  verdict  To  reverse  this  Judg- 
ment, defendant  has  appealed  to  this  court 

As  a  verdict  was  directed  for  plaintiff, 
our  attention  must  be  directed  to  the  answer 
filed,  and  the  evidence  offered  by  the  defend- 
ant in  support  thereof;  and,  as  the  answer 
on  its  face  shows  a  sufficient  reason  for  the 
rescission  of  the  contract,  we  will  pass  to  a 


consideration  of  the  testimony  offered.  The 
plaintiff  alleged  that  the  order  was  made  sub- 
ject to  the  rules  of  Inspection  of  the  South- 
em  Lumber  Manufacturer's  Association,  and 
that  these  rules  were  In  general  use,  and 
known  to  and  acquiesced  in  by  all  retail  lum- 
ber dealers.  Defendant  denied  this  allega- 
tion, however,  and  offered  evidence  tending  to 
show  that  the  lumber  was  ordered  by  Mr. 
Munshaw,  a  member  of  the  defendant  firm, 
from  one  of  plaintiffs  traveling  salesmen, 
with  the  agn'eement  that  the  lumber  was  to  be 
up  to  the  grade  of  that  of  other  associations ; 
that  he  (Munshaw)  refused  to  sign  any  writ- 
ten order  for  the  lumber,  which  might  con- 
tain conditions  that  he  did  not  understand; 
that,  under  this  arrangement,  he  ordered  two 
car  loads  of  boards,  and  one  car  load  of  No. 
2  shiplap ;  that  the  two  car  loads  of  boards 
arrived  first,  and  were  unloaded  and  found 
to  be  according  to  the  representations,  and 
that  defendant  accepted  the  same;  that  when 
the  third  car  arrived,  and  after  defendant's 
foreman  had  paid  the  freight,  which  was  re- 
quired by  a  rule  of  the  railroad  company  at 
South  Omaha  before  an  inspection  was  per- 
mitted, the  lumber  was  unloaded,  and,  on  an 
inspection,  over  half  of  It  was  found  to  be 
of  a  very  Inferior  quality,  and  below  the 
grade  of  No.  2  shiplap.  The  evidence  of  lum- 
ber dealers  In  Omaha  was  also  introduced  in 
support  of  defendant's  claim  that  the  lum- 
ber was  under  grade.  When  the  lumber  was 
received,  after  Its  inspection,  defendant  sent 
the  following  communication  to  plaintiff: 
"South  Omaha,  Nebr.,  Dea  17,  1903.  Con- 
tinental Lumb»  Co.,  Houston,  Tex. — Gentle- 
men: We  have  just  unloaded  car  Na  2210  M. 
K.  &  T.  and  find  {S92  Fes.  8"  14'  shiplap.  and 
589  Jcs.  8"  12'  shiplap  in  very  bad  condition, 
so  badly  blued  that  they  are  almost  rotten. 
Will  have  to  charge  you  back  $3  per  U.  oa 
above  number  of  pieces  or  10,237  ft  and 
make  a  claim  of  $30.71.  Kindly  send  us 
credit  memorandum  for  same.  We  have  pil- 
ed this  stuff  up  separate,  and  would  be  glad 
to  show  It  to  any  one  you  might  send  to  see 
It  Very  respectfully,  Ed  Munshaw. &  Co." 
In  response  to  this  letter,  plaintiff,  on  Dec- 
ember 19,  1903,  wrote  to  the  defendant  the 
following:  "Your  favor  of  the  17th,  and  we 
are  surprised  that  you  would  make  such  a 
modest  claim  on  a  single  car  of  lumber,  as 
you  desire  to  make  against  car  M.  K.  &  T. 
2,210.  We  are  not  agreeable  to  the  claim  you 
file,  and  you  will  therefore  hold  the  entire 
shipment  Intact — subject  to  our  order,  un- 
less you  are  prepared  to  pay  for  the  same  as 
invoiced.  We  will  send  an  official  Inspector 
right  up  to  Omaha,  Nebr.,  to  Investigate  the 
matter."  Mr.  Munshaw  testifies  that  on  the 
receipt  of  this  letter  defendant  piled  all  the 
lumber  received  In  the  car  In  dispute  In  sepa- 
rate piles  In  Its  yard,  and  still  holds  It  there 
subject  to  plaintiff's  order.  On  December 
22,  1903,  defendant  wrote  to  plaintiff,  aa 
follows:  "Tours,  of  the  19th  at  hand.  We  are 
not  surprised  In  the  least  that  you  are  not 
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agreeable  to  tfie  claim  that  we  made  on  car 
No.  2,210  M.  El.  &  T.,  as  there  certainly  must 
be  something  very  wrong  In  a  concern  ship- 
ping Btnff  of  th  is  kind.  If  they  knew  the  condi- 
tion In  which  It  was  in.  We  have  the  stuff 
piled  up  In  our  yard,  and  will  welcome  an 
official  inspector  to  investigate  tbe  matter." 
In  reply  to  this  communication,  plaintiff 
wrote,  imder  the  date  of  December  24tb,  as 
follows:  "Tours  of  the  22d  relative  to  M. 
K.  &  T.  car  2,210,  and  have  forwarded  both 
copy  of  complaint  and  invoice  to  Mr.  Geo.  K. 
Smith,  Sect'y.,  S.  L.  M.  A.,  with  request  to 
have  official  inspector  call  on  you  at  once  and 
inspect  this  shipment  We  understand  from 
your  letter  that  you  are  agreeable  to  making 
settlement  on  the  result  of  this  inspection." 
On  January  6,  1904,  defendant  answered  this 
letter,  saying:  "Your  official  inspector  has 
not  as  yet  shown  up  to  investigate  contents  of 
car  No.  2,210  M.  K.  &  T.  Kindly  attend  to 
tbis  matter  at  your  earliest  conveyance,  and 
oblige.  *  •  •"  Shortly  after  this  com- 
munication an  lnBi)ector,  named  Warren,  ar- 
rived In  South  Omaha,  and  examined  the  lum- 
ber and  made  an  official  report.  In  which  he 
found  862  feet  of  same  below  grade,  and  that 
defendant  was  entitled  to  a  reduction  of  11.78 
on  the  purchase  price  of  the  lumber.  On  re- 
ceipt of  the  report  of  the  inspector,  plain- 
tiff, under  the  date  of  January  16th,  wrote 
to  defendant.  Informing  it  of  the  inspector's 
report  notifying  it  that  It  had  been  allowed 
the  discount  awarded,  and  that  under  the 
rules  of  the  association,  the  cost  of  the  in- 
spection bad  been  $18.45,  of  which  defendant 
was  entitled  to  pay  $16.90,  and  that  plaintiff 
would  pay  the  remainder.  The  letter  re- 
quested a  remittance  of  the  balance  due  un- 
der the  inspector's  report  In  answer  to  this 
communication  defendant  on  January  21, 
1904,  sent  the  following  letter  to  plaintiff: 
"We  are  in  receipt  of  yours  of  the  16th  Inst, 
answering  we  l)eg  to  advise  yon  that  the 
contents  of  car  2,210  M.  K.  &  T.  is  piled  in 
our  yard,  subject  to  your  disposition.  We 
absolutely  refuse  to  accept  this  car,  only  on 
conditions  named  in  ours  of  December  17th." 
From  this  correspondence  the  learned  trial 
Judge  appears  to  have  held  that  the  def«id- 
ant,  with  full  knowledge  of  all  Its  rights  and 
remedies,  elected  to  affirm  the  contract  and 
abide  by  a  settlement  under  the  rules  of  the 
association,  and  that  having  so  elected,  it 
is  bound  by  its  election. 

The  printed  rules  of  the  association  were 
admitted  in  evidence,  and  contained,  among 
other  things,  the  requirements  for  the  in- 
spection of  different  grades  of  lumber.  But 
there  is  no  printed  rule  which  binds  the 
seller  and  purchaser  to  abide  by  an  official 
inspection  when  one  is  made.  Mr.  Warren 
testifled  that,  so  far  as  he  knew,  settlements 
were  generally  made  according  to  the  report 
of  the  official  inspector;  but  this  Is  as. far  as 
his  testimony  goes.  He  also  testifled  that, 
when  he  began  the  inspection,  Mr.  Munshaw, 
acting   for   the   defendant   objected  to   the 


inspection,  and  told  him  that  he  would  not 
be  bound  by  it,  and  that  unless  the  company 
would  accept  the  proposition  contained  In 
the  letter  of  December  17,  1903,  he  would 
not  accept  the  lumber.  Now,  the  question 
arises  whether  or  not  this  correspondence, 
and  all  other  facts  and  drcnmstances  con- 
nected with  the  transaction,  clearly  and  con- 
clusively show  that  the  defendant  with  full 
knowledge  of  the  rules  of  the  Southern  Lum- 
ber Manufacturers'  Association,  Intended  to 
abide  by  the  official  inspection  of  the  lumber 
under  such  rules. 

One  reasonable  interpretation  of  this  cor- 
respondence between  plaintiff  and  defendant 
might  be  that  on  the  receipt  of  the  lumber, 
defendant  objected  to  the  quality,  and  offered 
to  take  It  not  at  the  schedule  price,  but  at 
a  considerable  discount;  that  when  the  plain- 
tiff received  this  notice  it  directed  defendant 
to  hold  the  entire  car  load  subject  to  plain- 
tiffs order,  and  also  Informed  the  defendant 
that  an  inspector  would  be  sent  to  InveBtigate 
the  condition  of  the  lumber.  It  might  be 
contended  that  the  correspondence  up  to  this 
point  shows  that  plaintiff  had  elected  to 
rescind  the  contract  of  sale  rather  than  pay 
the  damages  claimed  by  the  defendant  and 
that  the  next  letter  from  defendant  showed 
that  it  was  willing  that  plaintiff  should  send 
an  inspector  to  verify  its  statement  as  to 
the  condition  of  the  lumber;  but  that  this 
letter  contained  no  agreement  on  the  part 
of  defendant  to  abide  by  the  decision  of 
the  inspector.  The  reply  to  this  letter  by 
the  plaintiff  shows  that  plaintiff  expected 
defendant  to  abide  by  an  official  inspec- 
tion; but  when  the  inspector  came,  it  is  in 
evidence  that  defendant  notlfled  him  that  it 
would  not  be  bound  by  the  inspection,  and 
that,  when  the  inspection  was  made,  de- 
fendant utterly  repudiated  It  and  rescinded 
the  contract  unless  plaintiff  would  settle  ac- 
cording to  defendant's  first  offer.  We  do 
not  intend  to  be  understood  as  holding  that 
there  is  no  evidence  in  the  record  tending  to 
support  plalntlfTs  claim.  What  we  do  say 
Is,  that  there  is  competent  evidence  in  the 
record  to  support  defendant's  theory  of  the 
case,  and  that  In  tbis  state  of  the  record 
the  question  of  the  Intention  of  the  parties 
at  the  time  the  Inspection  was  agreed  upon 
was  a  question  of  fact  that  should  have  been 
submitted  to  the  Jury  under  proper  Instruc- 
tions. In  Langan  v.  Whalen,  67  Neb.  299,  ' 
93  N.  W.  893,  the  rule  is  laid  down  that 
"when  the  Intention  of  a  party  is  to  be  as- 
certained from  disputed  or  ambiguous  cir- 
cumstances, the  necessary  inferences  to  be 
drawn  are  for  the  determination  of  the  Jury." 
Applying  this  rule  to  the  facts  and  circum- 
stances surrounding  the  transaction  herein, 
we  think  that  the  learned  trial  Judge  erred 
in  declaring  as  a  matter  of  law  that  de- 
fendant with  full  knowledge  of  all  its  rights, 
had  elected  to  abide  by  its  contract  of  pur- 
chase, and  submit  its  dispute  as  to  damages 
to  the  final  determination  of  an  official  In- 
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spector  of  the  Sontbem  Manufacturers'  As- 
sociation. We  therefore  recoimueDd  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

AMES  and  EPPERSON,  CC,  concur. 

PER  CURIAM.  For  tbe  reasons  given  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


EBESB  V.  HARLAN.    WOODHtTLL  t. 

WOODHULL.    HARLAN  t. 

FREMONT. 

(Supreme  Court  of  Nebraslca.    Nov.  10,  1906.) 

Indians  —  AiLOTTEB    or    Indian    Lands  — 

RioHTS  OF  Widow. 

The  widow  of  an  allottee  of  Omaha  Indian 
lands  is  entitled  to  a  life  estate  in  the  equitable 
fee  of  her  deceased  husband  with  remainder 
over  to  the  issue  of  the  marriage,  or  to  the 
mirvlvinir  father  or  mother  of  the  husband  if  no 
issue  survive  her. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Thurston 
CJounty;  Redick,  Judge. 

Action  by  William  Reese  against  Wataewe 
Reese  Harlan ;  by  Solomon  Woodhull  against 
Aggie  Woodhull;  and  by  Mrs.  Joseph  Har- 
lan against  Alice  Fremont  Judgments  for 
defendants,  and  plaintiffs  appeal. 

H.  Chase,  for  appellant  Thos.  L.  Sloan, 
for  appellee. 

DUFFIB,  C.  These  three  cases  involved 
the  right  of  the  widow  of  an  allottee  under 
the  act  of  Congress,  approved  August  7,  1882, 
to  a  life  estate  in  the  unexpired  equitable 
title  of  the  allottee  to  Indian  lands  after 
the  death  of  her  husband  as  against  the 
father  or  the  mother  of  the  deceased.  The  ap- 
pellant claims  that  the  unexpired  term  of 
25  years  during  which  the  United  States 
holds  the  legal  title  in  trust,  is  a  chattel  real 
which,  under  the  terms  of  the  sixth  section 
of  the  act  descends  to  the  next  of  kin,  and 
that  our  statute  giving  the  widow  a  life  es- 
tate In  the  absence  of  Issue  is  not  applicable. 
The  sixth  section,  so  far  as  it  affects  the  case, 
Is  as  follows:  "That  upon  the  approval 
*  *  •  by  the  Secretary  of  the  Interior  he 
shall  cause  patents  to  Issue  *  *  *  of  the 
legal  effect  and  declare  that  the  United 
States  does  and  will  hold  the  land  thus  al- 
lotted for  the  period  of  25  years  In  trust 
for  the  sole  use  and  benefit  of  the  allottee,  or 
In  case  of  his  decease  of  his  heirs  according 
to  the  laws  of  the  state  of  Nebraska.  And 
at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to  said 
Indian  or  his  heirs,  as  aforesaid,  in  fee  dis- 
charged of  said  'trust'  and  free  of  all  charge 
or  incumbrance  whatsoever.  And  if  any  con- 
veyance shall  be  made  of  the  land    •    *    • 


or  any  contract  made  touching  the  same  be- 
fore the  expiration  of  the  time  above  men- 
tioned, such  conveyance  or  contract  shall  be 
absolutely  null  and  void:  Provided,  That 
the  law  of  descent  and  partition  in  force  in 
said  state  shall  apply  thereto  after  patents 
therefore  have  been  executed  and  delivered." 
Chapter  434,  22  Stat  342. 

In  Porter  ▼.  Parker  (Neb.)  94  N.  W.  123, 
and  McCauley  v.  Tyndall  O^eb.)  94  N.  W. 
813,  the  question  was  examined  and  determin- 
ed against  the  contention  of  the  appellant 
and,  following  these  cases,  we  recommend  an 
affirmance  of  the  decree  of  the  district  court 

ALBERT  and  JACKSON,  CC.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  decree  of  the 
district  court  is  affirmed. 


ST.  PAUL  HARVESTER  CO.  T.  FAUL- 

HABER  et  al. 

(Supreme  Court  of  Nebraska.    Nov.  10,  1908.) 

New  Tbiax — Newly  Discovered  Evidence. 
Newly  discovered  evidence  merely  cuma- 
lative  in  character  may  be  a  sufficient  ground 
for  eranting  a  new  trial  if  the  circumstances 
of  the  record  are  such  as  to  render  it  highly 
probable  that  It  would,  if  produced,  have  chan- 
Red  the  result  of  the  trial.  German  Nation<tl 
Bank  v.  Edwards,  88  N.  W.  657,  63  Neb.  604. 
[Ed.  Note. — For  cases  in  point,  see  voL  87, 
(3ent  Dig.  New  Trial,  g  218.] 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court;  Lancaster 
County;  Holmes,  Judge. 

Action  by  the  St  Paul  Harvester  Company 
against  Louis  Faulhaber,  Sr.,  and  othns. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

Talbot  &  Allen,  for  appellants.  B.  F.  John- 
son, for  appellee. 

EPPERSON,  C.  In  1890  the  plalntUt,  Bt 
Paul  Harvester  Company,  recovered  judg- 
ment against  appellants  in  the  district  court 
of  Lancaster  county.  This  judgment  became 
dormant  and  in  1904  plaintiff  instituted  these 
proceedings  to  revive  It  Defendant  Loots 
Faulhaber,  Sr.,  objected  to  revivor  because 
no  summons  had  been  served  on  him  in  the 
original  action  and  the  court  never  acquired 
jurisdiction  over  his  person.  Trial  was  bad 
to  the  court,  an  order  reviving  the  judgment 
was  entered,  and  defendant  Faulhaber,  Sr., 
appeals. 

The  principal  questions  argued  are  that 
the  evidence  does  not  sustain  the  judgment  of 
revivor,  and  the  court  erred  in  not  granting 
a  new  trial  on  the  ground  of  newly  discover- 
ed evidence.  The  officer's  return  showed  that 
appellant  was  served  by  delivering  to  him 
personally  a  true  and  certified  copy  of  the 
writ  The  deputy  sheriff,  who  made  the  re- 
turn, testified  that  he  did  not  remember  any- 
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thing  about  the  dicninstanceB  of  this  par- 
ticnlar  Bommona,  bat  that  It  was  duly  serred 
that  way  or  he  would  not  have  made  the  re- 
turn. He  stated  that  he  did  not  know  ap- 
pellant personally.  "Q.  Would  It  have  been 
possible  for  you  to  have  served  some  one 
else  Instead  of  old  man  Faulhaber?  A. 
If  anybody  had  been  at  his  bouse  when  I 
was  there,  and  represented  to  be  him  when 
I  asked  him  his  name,  and  claimed  that  he 
was  Faulhaber,  Sr.,  I  might  have  done  that, 
not  knowing  him  personally,  but  I  don't  think 
that  would  be  poesible.  Q.  Yon  wouldn't 
Bwear  positively  now  that  yon  served  Louis 
Faulhaber,  Sr.,  as  yon  have  no  recollection  of 
that  fact?  A.  I  would  only  rely  at  this  time 
on  my  return  on  the  summons  at  that  time." 
Appellant  testified  positively  that  no  sum- 
mons was  ever  served  on  him  In  this  case; 
that  he  was  never  sued  in  his  life;  that  soon 
after  the  Jndgment  was  obtained  he  learned 
of  It  through  a  letter  received  from  plaln- 
ttlTs  attorney.  Mr.  Stewart,  and  thereupon 
consulted  bis  attorney,  Mr.  Steams.  John  M. 
Stewart,  who  was  at  one  time  attorney  for 
plainttfT,  and  who  obtained  the  purported 
judgment  herein  sought  to  be  revived,  testified 
that,  soon  after  the  judgment  was  obtain- 
ed, he,  in  company  with  appellant  and  his  at- 
torney Stearns,  interviewed  the  deputy  sheriff 
as  to  the  service,  after  which  witness  told 
Steams  that  he  would  not  put  appellant  to 
the  trouble  and  expense  of  an  injunction 
salt  to  restrain  the  collection  of  the  Judg- 
ment, and  that  thereafter  plaintiff  made  no 
attempt  to  collect  the  judgment  from  ap- 
pelant E.  D.  Steams,  who  was  attorney  for 
appellant  In  1890,  corroborated  the  testimony 
of  Mr.  Stewart  Other  testimony  was  Intro- 
duced tending  to  show  that  appellant  was 
fl&anclally  responsible  at  the  time  the  orig- 
inal judgment  was  entered,  and  that  col- 
lection could  have  been  made  at  any  time 
from  that  date  until  the  present  suit  waa 
b^nui,  but  no  effort  was  made  along  that  line. 
We  have  read  the  evidence  carefully  and  are 
convinced  that  there  are  serious  doubts  as  to 
the  correctness  of  the  conclusion  of  the 
learned  trial  court  In  this  state  of  the  rec- 
ord, defendant  asked  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  It 
was  shown  that  the  witness  Steams  had 
discovered  a  written  memorandum,  which, 
omitting  title,  is  as  follows:  "Action.  In- 
junction Suit  Date,  1800,  Sep. — .  Looked 
after  the  above  matter  and  got  judgment 
vacated  as  to  Faulhaber,  Sr."  Steams  says 
In  his  affidavit:  "Affiant  at  the  time  of 
giving  his  testimony  in  the  case,  had  for- 
gotten that  any  record  of  the  transaction  bad 
been  made.  Affiant  further  says  that  owing 
to  the  agreement  made  between  L.  Faulhaber, 
Sr.,  and  the  attorney  for  the  St  Paul  Har- 
vester Co.,  by  which  L.  Faulhaber,  Sr.,  was 
to  be  released  from  the  judgment  said  in- 
junction suit  was  not  filed."  Other  newly 
discovered  evidence  was  to  the  effect  that  Mr. 
Stewart,  plaintiffs  attomey,   had  admitted 


that  there  was  no  judgment  against  Faul- 
haber, Sr.  A  proper  showing  of  diligence 
was  made,  and  it  seems  clear  to  us  that  a 
new  trial  should  have  been  granted.  It  Is 
argued  that  the  new  evidence  was  merely 
cumulative.  Be  that  as  It  may,  in  such  a 
close  case  as  this  is,  we  think  the  offered 
evidence  might  have  changed  the  result 
German  National  Bank  v.  Edwards,  63  Neb. 
004,  88  N.  W.  657.  The  testimony  given  by 
the  witnesses  as  to  conversations  and  trans- 
actions had  14  years  previous  was  necessarily 
lacking  in  posttiveness,  and  the  newly  dis- 
covered evidence  would  be  of  value  in  fix- 
ing certainty  to  the  facts  testified  to  by  them. 
We  recommend  that  the  judgment  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

AMES  and  OLDHAM,  CC,  concur. 

PXjR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Ex  parte   McINTYRE. 

McINTYRiE  V.  MOTB,  Sherilf. 

(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

Appeal— Recob  d — Affi  rm  a  nce. 

Under  the  practice  of  this  court,  where  the 
record  contains  no  bill  of  exceptions  and  the 
pleadings  are  sufficient  to  support  the  judgment 
of  tbe  trial  court  it  will  be  affirmed. 

[Ed.  Note.— For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  2412.  2472, 
2473.] 

(Syllabus  by  the  C!ourt.) 

Error  to  District  Court  Dawes  Oonnty; 
Westover,  Judge. 

In  the  application  of  Philip  Mclntyre  for 
a  writ  of  habeas  corpus  to  L.  K.  Mote,  sheriff. 
From  an  order  refusing  to  discharge  peti- 
tioner, Mclntyre  brings  error.    Affirmed. 

Philip  Mclntyre,  pro  se.  Norrls  Brown, 
Atty,  Gen.,  W.  T.  Thompson,  Deputy  Atty. 
Gen.,  and  J.  B.  Strode,  Asst  Atty.  Gen.,  for 
appellee. 

LETTON,  J.  This  is  a  proceeding  in 
error  to  review  a  judgment  of  the  district 
court  of  Dawes  county  refusing  to  dis- 
charge the  petitioner,  Philip  Mclntyre,  npon 
a  writ  of  habeas  corpus.  The  petitioner 
alleges  that  he  was  not  convicted  of  any 
crime  or  offense  and  that  he  Is  illegally  de- 
prived of  his  liberty,  having  been  brought 
from  the  state  of  Virginia  into  this  state 
without  any  demanding  writ  from  tbe 
Governor  of  Nebraska  or  rendition  'writ  of 
the  Governor  of  Virginia,  contrary  to  the 
laws  and  Constitution  of  the  United  States, 
and  of  the  state  of  Nebraska.  He  prays  that 
he  may  be  discharged  from  such  illegal 
custody,  and  not  molested  until  he  has  had 
time  to  return  to  the  state  of  Virginia.    At 
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the  hearing,  the  district  court  found  In  favor 
of  the  regularity  and  sufficiency  of  the  pro- 
ceedings and  writ  whereunder  the  petitioner 
was  held,  denied  bis  petition,  and  remanded 
him  to  the  custody  of  the  Jailer  to  await 
irlal  upon  the  information  pending  against 
him.  No  bill  of  exceptions  was  preserved, 
and  no  motion  for  a  new  trial  filed.  Under 
the  practice  of  this  court,  where  the  record 
contains  no  bill  of  exceptions  and  the  plead- 
ings  are  sufflcient  to  support  the  Judgment 
of  the  trial  court,  it  will  be  afBrmed. 

The  petition  in  error  and  the  brief  of  the 
petitioner  are  couched  in  somewhat  rambling 
and  confused  language,  end  It  is  difficult  to 
see  what  particular  point  the  petitioner  seeks 
to  raise  thereby.  Nevertheless,  and  though 
not  required  to  do  so,  we  have  examined  the 
return  of  the  sberitr  to  the  writ  which  sets 
forth  the  proceedings  under  which  the  peti- 
tioner was  arrested,  and  is  detained.  It  ap- 
pears that  on  April  26,  1905,  Allen  O.  Plsher 
filed  his  complaint  against  the  petitioner  In 
the  district  court  of  Dawes  county,  in  sub- 
stance charging  the  petitioner  with  forging 
a  bill  of  exchange  for  $250,  and  uttering 
and  publishing  the  same  as  true  and  genuine, 
with  the  unlawful  Intent  to  defraud.  After- 
wards there  was  filed  by  leave  of  court  an 
Information  by  the  county  attorney  of  Dawes 
county,  under  section  685  of  the  Criminal 
Code  (Abbey's  Ann.  St  1903,  p.  925,  S  2728), 
charging  Philip  Mclntyre  as  a  fugitive  from 
Justice  with  the  same  crime  as  in  the  com- 
plaint, and  the  clerk  was  directed  to  issue 
a  bench  warrant  for  the  apprehension  of  the 
said  Mclntyre  upon  the  charges  in  the  in- 
formation as  a  fugitive  from  Justice  of  the 
state  of  Nebraska.  This  warrant  was  Issued 
May  1, 1905.  On  the  20th  of  December,  1905, 
the  Governor  of  Virginia  Issued  his  warrant 
of  rendition,  reciting  the  proceedings  In  the 
district  court  of  Dawes  county.  Neb.,  a  re- 
quest upon  him  by  the  Governor  of  this  state 
for  the  rendition  of  the.  accused  and  directing 
the  officers  of  the  state  of  Virginia  to  arrest 
Mclntyre,  to  afford  him  an  opportunity  to 
sue  out  a  writ  of  habeas  corpus,  and  after- 
wards to  deliver  him  Into  the  custody  of  !■. 
K.  Mote,  the  sheriff  of  Dawes  county.  The 
return  of  the  sheriff  further  shows  that  in 
pursuance  thereof  he  presented  the  warrant 
of  rendition  to  one  Tomllnson,  an  officer 
of  the  city  of  Richmond,  Va.,  who  thereupon 
arrested  Mclntyre,  gave  him  an  opportunity 
to  Bu?  out  a  writ  of  habeas  corpus,  and  after- 
wards delivered  Mclntyre  to  him,  and  that 
by  virtue  of  the  warrant  of  rendition  and  the 
bench  warrant,  he  brought  the  petitioner  to 
this  state,  and  now  holds  his  body  is  the 
county  Jail.  The  proceedings  set  forth  In 
the  return  seem  In  all  respects  to  be  regular 
and  in  accordance  with  law.  Under  the  pro- 
visions of  section  373  of  the  Criminal  Code 
the  return  of  the  officer  must  be  considered  as 
prima  fade  evidence  of  the  facts  therein 
cited.  No  facts  inconsistent  therewith  or 
contradictory  thereof  have  been  shown  to 


exist  The  petitioner  therefore  does  not  seem 
to  be  unlawfully  restrained,  but  upon  the 
contrary,  appears  to  be  legally  confined  by 
virtue  of  the  complaint  the  information  and 
the  warrant  based  thereupon. 

The  Judgment  of  the  district  court  la  af> 
firmed. 


CORDSON  V.  STATE. 
(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

1.  iNDIOntlNT      AND      iRFOBlCATIOn  —  SUTFT- 

OIERCY. 

Where  a  statute  states  the  elements  of  a 
crime,  it  is  generally  sufficient  in  an  informa- 
tion or  indictment,  to  describe  auch  crime  in 
the  language  of  the  statute. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  if 
292,  203.] 

2.  IncEST^DKiTinTion  by  Statute. 

Section  204  of  the  Criminal  Code,  which 
declares  that  a  father  who  shall  rudely  and 
licentiously  cohabit  with  bis  own  daughter  shall 
be  guilty  of  incest  and  which  provides  a  punish- 
ment therefor,  is  valid  and  is  safBcient  in  form 
and  substance  to  create  the  offense  therein 
described.  State  v.  Lawrence,  27  N.  W.  126, 
19  Neb.  307,  followed. 
(Syllabus  by  the  Court.) 

Error  to  District  Court  Thurston  County ; 
Graves,  Judge. 

Fred  Cordson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Hiram  Chase,  for  plaintiff  In  error.  W. 
B.  Whitcomb,  Norrls  Brown,  Atty.  Gens.,  and 
W.  T.  Thompson,  Deputy  Atty.  Gen.,  for  the 
State. 

BARNES,  J.  Fred  Cordson,  hereafter  called 
the  defendant  was  tried  by  the  district  court 
of  Thurston  county,  and  found  guilty  of  the 
crime  of  incest,  as  defined  by  section  201  of 
the  Criminal  Code.  He  was  thereupon  sen- 
tenced to  the  state  penitentiary  for  a  term 
of  seven  years.  To  reverse  that  Judgment  h» 
has  brought  the  case  here  by  petition  In  er- 
ror. The  record  contains  no  bill  of  excep- 
tions, and  defendant's  petition  contains  but 
one  assignment  to  wit :  "That  the  court  er- 
red in  overruling  defendant's  motion  in  ar- 
rest of  Judgment" 

His  first  contention  Is  that  the  Infbrmatlon 
on  which  be  was  tried  does  not  state  facta 
sufficient  to  charge  him  with  the  commission 
of  any  crime.  To  this  it  Is  a  sufficient  an- 
swer to  say  that  the  information  charges  him 
with  the  commission  of  the  offense  in  the 
language  of  the  statute  creating  it  It  is  a 
well-established  rule  that  to  charge  a  stat- 
utory offense  it  is  sufficient  if  It  be  charged 
In  the  language  of  the  stetute.  In  Bolen  v. 
People,  184  111.  338,  56  N.  E.  408,  it  was  said : 
"An  Indictment  charging  the  accused  with 
the  crime  of  Incest  in  the  language  of  tbe 
statute  Is  sufficient  although  It  fails  to  allege 
that  the  act  was  feloniously  or  knowingly 
committed,  since  the  crime  of  Incest  was  not 
a  felony  at  common  law  and  la  Indictable 
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only  by  rirtne  of  the  statute."  It  will  be 
observed  In  passing  that  section  204  of  our 
Criminal  Code  Is  a  literal  cc^y  of  tbe  statute 
of  Illinois.  In  Lelsenberg  r.  State,  60  Neb. 
628,  84  N.  W.  6,  It  was  said:  "Wbere  a 
Btatate  states  tbe  elements  of  a  crime,  it  is 
generally  sufficient,  In  an  information  or  In- 
dictment, to  describe  sncb  crime  In  the  lan- 
guage of  the  statute."  To  the  same  effect 
are  State  v.  Lauyer,  26  Neb.  757,  42  N.  W. 
762.  Wagner  r.  State,  48  Neb.  1,  61  N.  W.  85, 
Chapman  v.  State,  61  Neb.  888,  86  N.  W.  907, 
and  State  t.  Davis,  70  Mo.  467.  So  the  de- 
fendant's first  contention  must  fail. 

Tbe  defendant's  second  contention  is  that 
the  section  of  the  Criminal  Code,  on  which 
this  prosecution  Is  based,  is  void,  and,  to 
use  his  own  words,  "is  but  a  futile  attempt 
on  behalf  of  the  Legtslature  to  proylde  pun- 
ishment for  a  father's  Incestuous  relations 
with  his  daughter,  and  the  words  used  by  the 
Legislature  come  short  of  the  purpose." 
This  contention  cannot  be  sustained,  for  the 
whole  matter  was  put  at  rest  by  the  decision 
In  State  v.  Lawrence,  19  Neb,  307,  27  N.  W. 
126,  where  the  validity  of  that  section  was 
upheld.  Aa  above  stated,  sectiiw  204  Is  a 
literal  copy  of  the  Illinois  statute,  and  we 
find  that  for  more  than  half  a  century  Its 
validity  has  been  upheld  by  tbe  courts  of  that 
state  We  are  satisfied  with  the  rule  In  State 
T.  Lawrence,  supra,  and  the  reasons  there 
given  to  support  It  and  therefore  decline  to 
overrule  that  decision. 

It  Is  also  claimed  In  defendant's  brief  that 
the  court  did  not  accord  blm  tbe  constitu- 
tional right  of  being  confronted  by  tbe  wit- 
nesses against  blm.  As  before  stated,  the 
record  contains  no  bill  of  exceptions,  and  tbe 
transcript  is  silent  upon  tbat  question.  So 
there  Is  nothing  before  us  to  overcome  the 
presumption  of  tbe  regularity  of  tbe  proceed- 
ings of  a  court  of  general  Jurisdiction,  and 
we,  therefore,  cannot  consider  that  matter. 
In  fact,  so  mncta  of  the  record  as  we  have 
before  ns  contains  no  reversible  error,  and 
the  Judgment  of  the  district  court  Is  there- 
fore affirmed. 


GODFREY   V.    CUNNINGHAM. 
(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

1.  PABTrnON— SAI/K— CONFIBVATION— Vaoat- 
INO. 

After  tbe  filing  of  a  stipulation  signed  by 
tbe  attorneys  of  Doth  parties,  agreeing  that 
an  order  of  sale  In  a  partition  case,  and  all 
proceedings  thereander  be  vacated,  a  confirma- 
tion of  such  sale  without  a  consideration  and 
disposition  of  the  stipulation  Is  an  irregularity 
within  the  meaning  of  section  1612,  Oobbey's 
Ann.  St  1903. 

2.  Same— Motion  to  Set  Abidk. 

In  a  motion  to  set  aside  the  confirmation  of 
a  Judicial  sale  for  Irregularities  under  the  pro- 
visions of  section  1612,  Cobbey's  Ann.  St.  1903, 
it  is  sufficient  to  allege  the  existence  of  irregu- 
larities which  would  have  been  sufficient  to 
■void  the  sale  had  tliey  been  considered  at  the 
time  of  confirmation. 


3.  Motions  —  Vaoatiko  Intkblocutobt  Ox- 

OEBS. 

"An  interlocutory  order  or  ruling  may  be 
reversed  and  vacated  ai  a  subsequent  term  by 
the  same  court,  without  compliance  with  the 
provisions  of  section  1612  et  seq.,  of  the  Code 
of  Civil  Procedure,  relating  to  the  vacation  and 
modification  of  judgments  and  final  orders  at  a 
term  •subsequent  to  that  in  which  rendered." 
Huffman  v.  Rhodes  (Neb.)  100  N.  W.  159. 

4.  ApPEAIt— REVIBW— DlBCBETIONAET    OBDEBS. 

Unless  an  abuse  of  discretion  of  the  trial 
conrt  In  setting  aside  an  interlocutory  order 
is  shown,  an  appellate  conrt  will  not  interfere 
therewith. 

[Ed.  Note.— For  cases  In  point,  see  vol.  3, 
C!ent.  Dig.  Appeal  and  Error,  {  387a] 

5.  Judicial   Sales— Motion    to   Set  Aside 
OONFIBMATION— Waives. 

A  motion  to  set  aside  the  confirmation  of 
a  Jndidal  sale  is  not  waived  by  later  filing  a 
motion  to  set  aside  Interlocutory  orders,  and 
no  prejudicial  error  results  in  considering  both 
motions  at  the  same  time. 
(Syllabus  by  the  C!ourt.) 

Commissioner's  Opinion.  Dqiartment  No. 
1.  Appeal  from  District  Court,  Donglaa 
County;  A.  O.  Troup,  Judge. 

Action  by  Dennis  Godfrey  against  Anna 
Oonningham.  Judgment  for  defendant,  and 
plaintiff  appeals.   Affirmed. 

Will  H.  Thompson,  for  appellant  James 
H.  Van  Dusen,  for  appellee. 


EPPERSON,  0.  This  Is  an  action  for  the 
partition  of  real  estate.  In  1901  the  district 
court  of  Douglas  county  confirmed  the  shares 
of  tbe  parties,  and  appointed  referees  to  make 
partition.  On  the  same  day  there  waa  filed  In 
the  case  a  stipulation  signed  by  the  attorneys 
of  the  respective  parties  in  which  it  was 
agreed  that,  the  decree  should  not  be  carried 
out  except  by  written  consent  of  counsel.  On 
June  4,  1904,  tbe  referees  reported  to  the 
court  that  they  could  not  make  a  fair  and 
equitable  partition  of  tbe  premises,  and  rec- 
ommended sale.  This  report  was  afterwards 
confirmed,  and  the  referees  directed  to  sell 
the  property  as  required  by  law.  On  tbe  date 
Of  sale,  there  was  filed  a  stipulation,  signed 
the  previous  day  by  the  only  counsel  appear- 
ing of  record.  In  which  It  was  agreed  tbat  the 
order  authorizing  the  sale  of  the  property  be 
vacated,  and  all  proceedings  thereunder  be 
declared  void,  and  that  tbe  proiweed  sale  be 
discontinued.  The  stipulation  recites  that  It  Is 
made  by  reason  of  the  former  stipulation  and 
because  of  the  fact  that  tbe  parties  had  not 
agreed  to  proceed  with  the  case.  Ignoring 
this  stipulation,  the  referees  sold  the  land. 
Plaintiff  was  tbe  purchaser  at  the  sale.  Two 
days  subsequent  to  an  order  of  the  court  con- 
firming the  sale,  defendant  filed  a  motion  to 
set  aside  the  order  of  confirmation,  alleging 
as  her  reasons  the  existence  of  tiie  above 
facts  relative  to  the  stipulations.  At  tbe  next 
term  of  court,  defendant  filed  another  motion 
In  which  she  asked  tbat  tbe  order  confirming 
the  report  of  June  4,  1904,  and  an  order  of 
July  27, 1904,  modifying  the  same,  be  vacated, 
and  the  sale  set  aside.    From  the  judgment 
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of  the  court,  sustaining  defendant's  motions, 
plalntltF  appeals.  ' 

It  is  not  necessary  to  consider  the  legal 
effect  of  the  first  stipulation.  Both  parties 
complied  with  Its  terms  for  three  years.  Fi- 
nally, referees  took  steps  toward  malclng  a 
sale  of  the  property.  Then  It  was  that  the 
second  stipulation  was  filed.  There  is  no  con- 
tention that  It  was  made  through  fraud.  It 
was  on  file  when  the  court  confirmed  the  sale. 
The  court's  attention  was  not  called  to  it  No 
attempt  was  made  to  have  it  annulled.  If 
unjust,  It  might  have  been  set  aside  upon 
proper  showing  with  notice.  Keens  v.  Robert- 
son, 46  Neb.  837,  65  N.  W.  897.  Plalntirs 
present  counsel  should  not  hare  moved  for 
confirmation  with  that  stipulation  <Ht  file 
without  calling  It  to  the  court's  attention.  In 
our  opinion,  the  confirmation  of  the  sale 
without  consideration  of  the  stipulation  was 
an  Irregularity  Justifying  the  court  In  setting 
aside  the  order  of  confirmation  under  section 
1612,  Cobbey's  Ann.  St  1903. 

2.  Plaintiff  argues  that  before  defendant 
can  obtain  relief  she  must  allege  and  prove 
that  she  was  prejudiced  by  the  Irregular  pro- 
ceedings. Many  cases  are  cited  by  appellant 
to  the  effect  that  the  moving  par^  must 
allege  and  prove  that  he  has  a  valid  cause  of 
action  or  defense  which  would  prima  facie 
entitle  him  to  relief.  These  cases  pertain  to 
Judgments  or  orders  which  from  their  nature 
require  evidence  as  to  the  merits  of  the  cause 
of  action  or  defense.  Such  cases  need  not  be 
distinguished  here.  Indeed,  we  desire  to  ad- 
here strictly  to  that  rule.  But  the  nature  of 
the  Judgment  or  order  assailed  governs  the 
snflSciency  of  the  motion  to  annul  and  the 
proceedings  thereunder.  Where  the  judgment 
required  evidence  on  the  merits  to  sustain  it 
the  motion  or  petition  assailing  it  shall  allege 
and  the  evidence  in  support  thereof  should 
prove  not  only  the  Irregularities  complained 
of,  but  facts  relative  to  the  merits  which 
show  a  prima  facie  cause  of  action  or  defense. 
There  must  be  presented  to  the  court  such 
matters  as  conid  have  been  presented  upon 
the  trial  or  hearing  wherein  the  Judgment  or 
order  assailed  was  rendered.  Where  the  or- 
der assailed  was  not  based  upon  evidence, 
but  was  the  natural  sequence  of  the  court's 
proceedings,  such  as  the  confirmation  of  a 
judicial  sale,  the  motion  assailing  needs  to  set 
forth  only  such  Irregularities  as  would  prima 
facie  show  a  meritorious  reason  why  the  sale 
should  not  be  confirmed.  As  to  whether  or 
not  the  defendant  was  prejudiced  is  to  l)e 
determined  from  the  evidence,  which,  in  the 
case  at  bar,  is  sufficient  to  sustain  the  court's 
finding  that  the  defendant  is  entitled  to  the 
relief  she  seeks.  In  a  similar  case  In  this 
court,  Fisk  V.  Thorpe,  60  Neb.  716,  84  N.  W. 
80,  it  is  said  by  Holcomb,  0.  J. :  "It  is  not 
required  in  such  instances  that  there  shall 
be  tendered  an  answer,  but  only  that  the 
court  shall  find  from  the  evidence  that  a 
valid  defense  exists.  This  may  be  found 
from  evidence  offered  In  support  of  the  mo- 


tion filed  asking  the  vacation  of  the  Judg- 
ment" It  cannot  be  said  that  the  court 
should,  before  granting  the  relief,  determine 
that  the  defendant  would  fare  better  bad  the 
proceedlDgs  been  regular. 

3.  Plaintiff  contends  that  by  the  filing  of 
the  second  motion  defendant  either  walreiJ 
the  first  or  that  the  court  could  not  entertain 
the  second  while  the  first  was  pending.  The 
first  motion  attacked  the  order  of  confirma- 
tion, and  the  second  Interlocutory  orders. 
The  latter  was  not  a  waiver  of  the  former, 
and  no  prejudicial  error  resulted  in  a  consid- 
eration of  both  motions  at  the  same  time. 

4.  Plaintiff  alleges  error  in  the  court's  rul- 
ing upon  the  second  motion  filed.  That  motion 
assailed  the  interlocutory  orders  of  the  court 
In  Huffman  v.  Rhodes  (Neb.)  100  N.  W.  159,  it 
was  held  that  an  Interlocutory  order  may  be 
vacated  at  a  subsequent  term>  by  the  same 
court  without  compliance  with  the  provisions 
of  section  1612  et  seq.,  Cobbey's  Ann.  St  1903. 
No  special  procedure  therefor  is  required  on 
the  part  of  the  trial  court  In  dealing  with 
such  orders,  and  unless  an  abuse  of  discretion 
Is  shown  the  reviewing  court  will  not  Inter- 
fere with  the  judgment  of  the  trial  court  In 
such  matters.  The  evidence  in  this  case  not 
only  shows  the  existence  of  the  stipulations 
hereinbefore  referred  to,  but  the  evidence  of 
the  defendant  discloses  tliat  the  successful 
bid  at  the  sale  was  grossly  Inadequate.  And 
In  addition  to  this,  a  written  appraisement  of 
the  property  In  controversy  clearly  indicates 
that  there  could  have  been  actual  partition  of 
the  land  without  prejudice  to  either  party. 

We  recommend  that  the  Judgment  of  the 
trial  court  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  affirmed. 


BRAINARD    &    CHAMBERLAIN    v.    BUT- 
LER, RTAN  &  CO.  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  10,  190S.) 

1.  jubtickb    of    thx    pkacb-^nsibdicttior— 
Continuance. 

Defective  notice  of  a  conditional  order 
vacating  a  default  judgment  before  a  Justice 
of  the  peace  does  not  deprive  the  justice  of 
jurisdiction  over  the  subject-matter,  and  he 
may,  on  application  of  the  moving  party,  con- 
tinue the  Bearing  for  proper  notice. 

2.  Same  —  Jubisdiction  —  Waiveb  ot  Objec- 
tions. 

An  objection  to  the  jurisdiction   over  the 
subject-matter    is    a    waiver    of    objection    to 
jurisdiction  over  the  person. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Douglas 
County;    Sears,  Judge. 

Action  by  Bralnard  &  Chamberlain  against 
Butler,  Ryan  &  Co.  and  others.  Judgment 
for  defendant  before  a  justice  was  affirmed 
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by  the  district  court,  and  plaintiffs  appeal. 
Afflrmed. 

L.  H.  Bradley,  for  appellants.  James  B. 
Sheean.  C.  a  Wrlsbt,  and  B.  H.  Dunbam, 
for  appelleesi 

JACKSON,  C.  The  action  was  Instltnted 
before  a  Justice  of  the  peace,  an  order  of  at- 
tachment was  Issued  and  levied  on  personal 
property,  service  was  by  publication,  there 
was  no  appearance  by  the  defendant,  and 
^dgment  was  entered  August  16,  1903.  On 
the  25th  of  the  same  month  the  defendant 
filed  a  motion  to  set  aside  the  judgment  by 
default,  and  offered  to  confess  Judgment  for 
costs.  A  conditional  order  was  that  day  en- 
tered and  hearing  set  for  September  1st 
On  September  1st,  at  the  hour  fixed  for  the 
hearing,  the  defendant  appeared,  the  plain- 
tiff not  appearing,  and  it  having  been  dis- 
covered that  the  notice  of  the  conditional 
order  was  defective,  the  defendant  request- 
ed a  ccmtlnoance  for  the  purpose  of  serv- 
ing a  new  notice,  and  the  case  was  con- 
tinued to  September  7th.  A  new  notice 
was  served  on  September  1st.  On  September 
7th,  which  was  a  legal  holiday,  the  justice 
entered  an  order,  adjourning  the  hearing  to 
the  following  day  at  the  same  hour  on  which 
the  hearing  was  set  for  September  7th.  The 
defendant  appeared  on  the  8th,  plaintiff  fail- 
ed to  appear,  the  conditional  order  was  made 
absolute,  and,  on  application  of  the  defend- 
ant, the  case  was  continued  for  trial  to  Sep- 
tember lOtb.  On  the  latter  date  the  plain- 
tiff appeared  specially,  objecting  to  the  jur- 
isdiction of  the  court,  and  the  case  was  ad- 
journed to  September  23,  1903.  On  Septem- 
ber 23d  the  defendant  again  appeared  with  a 
motion  to  recall  an  order  of  sale  which  had 
been  Issued  on  the  attachment,  and  the  case 
was  again  continued  to  September  24,  1903, 
at  1  o'clock  p.  m.  On  September  24th,  at  2 
o'clock  p.  m.,  the  plaintiff  filed  another  spe- 
cial appearance  and  objection  to  the  jurisdic- 
tion of  the  court,  which  was  overruled,  and, 
declining  to  appear  further,  the  order  of  sale 
of  attached  property  was  recalled,  and  the 
case  dismissed  for  want  of  prosecution.  The 
plaintiff  took  error  to  the  district  court, 
where  the  judgment  of  the  justice  of  the 
peace  was  afilrmed,  and  the  case  Is  now 
brought  to  this  court  for  review. 

n»  objection  to  the  jurisdiction  filed  on 
September  24th  Is  as  follows:  "Now  come 
the  plaintiffs  by  their  attorney  and  enter 
their  special  appearance  for  the  sole  purpose 
of  presenting  the  following  motion  herein, 
to  wit:  "The  plaintiffs  move  the  court  to 
set  aside  and  set  at  naught  all  orders  or  en- 
tries made  herein  subsequent  to  the  entry  of 
the  Judgment  herein  on  the  15th  day  of  Au- 
gust, 1903,  for  the  reason  that  the  defendant 
not  having  complied  with  the  statute  of  Ne- 
braska In  such  case  provided,  by  not  having 
given  the  notice  required  by  such  statute  to 
be  given  to  the  plaintiffs.     The  said  R.  O. 


King  as  such  said  justice  has  not  had  and 
now  has  no  power  or  authority  in  law  to 
make  any  order  or  orders  In  said  cause, 
subsequent  to  said  15tb  day  of  August,  1903 ; 
the  Justice  being  without  legal  jurisdiction 
so  to  do  either  as  to  the  parties  or  subject- 
matter  In  suit"  It  Is  the  contention  of  the 
plaintiff  that  the  first  notice  of  the  condi- 
tional order  having  been  defective,  the  pro- 
ceedings of  September  1,  1903,  terminated  the 
controversy,  and  that  the  justice  of  the  peace 
was  without  further  jurisdiction  to  proceed; 
that  the  order  of  that  date  in  the  following 
language,  "It  appearing  to  the  court  that 
the  notice  of  reopening  judgment  served  up- 
on plaintiff  Is  defective,  the  same  is  hereby 
quashed.  Defendant  filed  an  affidavit  for 
continuance  for  the  purpose  of  serving  a  new 
notice  of  the  reopening  of  judgment  there- 
upon cause  adjourned  to  September  7,  1903, 
at  1  o'clock  p.  m.,"  amounted  to  an  adjud- 
ication against  the  defendant's  right  to  fur- 
ther proceed.  This  contention  cannot  be  sus- 
tained. The  provision  of  the  statute  con- 
trolling the  action  of  the  justice  In  such  cases 
requires:  "First  That  his  motion  be  made 
within  10  days  after  such  Judgment  was  en- 
tered. Second.  That  be  pay  or  confess  judg- 
ment for  the  costs  awarded  against  him. 
Third.  That  he  notify  In  writing  the  opposite 
party,  his  agent,  or  attorney,  or  canse  it  to  be 
done,  of  the  opening  of  such  judgment  and  of 
the  time  and  place  of  trial,  at  least  five  days 
before  the  time.  If  the  party  reside  In  the 
county,  and  If  he  be  not  a  resident  of  the 
county,  by  leaving  a  written  notice  thereof  at 
the  office  of  the  justice  10  days  before  the 
trial."  Section  1943  (1001)  Cobbey's  Ann. 
Code  Civ.  Proc.  1901.  This  statute  does  not 
require,  as  seems  to  be  urged  by  the  plaintiff, 
that  the  entire  proceeding  be  had  within  10 
days  after  the  entry  of  the  judgment  The 
motion  and  offer  to  confess  Judgment  for 
costs  must  be  filed  within  the  10  days,  but 
time  must  thereafter  be  given  for  the  service 
of  a  proper  notice.  Smith  v.  Riverside  Park 
Association,  42  Neb.  372,  60  N.  W.  590. 

The  Justice  acquired  jurisdiction  over  the 
subject-matter  of  the  motion  on  account  of 
its  having  been  filed  within  10  days  allowed 
by  law  for  that  purpose,  and  the  fact  that 
the  first  notice  of  the  order  was  defective 
did  not  deprive  that  court  of  jurisdiction.  It 
was  clearly  the  duty  of  the  court  to  continue 
the  case  for  proper  service  upon  the  applica- 
tion of  the  defendant  Again,  It  Is  urged 
that  the  second  notice  was  Insufficient  in 
point  of  time,  for  the  reason  that  September 
8th  was  Sunday,  and  September  7th  a  legal 
holiday,  and  that  five  days  did  not  Intervene 
between  the  date  of  making  the  order,  Sep- 
tember 1st  and  the  date  of  the  hearing, 
September  7th.  It  is  evident  that  this  con> 
tentlon  Is  not  well  taken.  The  order  having 
been  returnable  on  September  7tli,  a  legal 
holiday,  the  motion,  under  the  law,  stood  for 
hearing  at  the  same  hour  of  September  8th. 
It  is  true  that  the  court  had  no  jurisdiction 
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to  make  the  order  on  September  7th,  but  no 
snch  order  waa  necessary;  the  case  stood  for 
hearing  on  the  following  day  by  operation  of 
law.  Furthermore,  the  objection  was  some- 
thing more  than  an  objection  to  the  Jurisdic- 
tion over  the  person  of  the  plaintilT;  it  in- 
cluded an  objection  to  the  Jurisdiction  over 
the  subject-matter,  and  such  an  objection  Is 
a  waiver  of  all  objection  to  the  Jurisdiction 
of  the  court  over  the  person.  Perrlne  t. 
Knights  Templar  (Neb.)  101  N.  "W.  1017; 
Bankers'  I^fe  Ins.  Co.  ▼.  Robblns,  59  Neb. 
170,  80  N.  W.  484. 

It  is  evident  that  the  Judgment  of  the  dis- 
trict court  was  right,  and  we  recommend 
that  it  be  affirmed. 

ALBERT  and  DUFFIE,  CO,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


SQUIRE  V.  McCarthy  et  aL 

(Supreme  Court  of  Nebraska.    Not.  10,  1906.) 

TAZATion  —  SALi  — Rights  or  Taxpatkb  — 

Rbdkmftioi). 
When  an  action  by  a  coanty  to  foreclose 
a  tax  lien  upon  a  tract  of  land  has  proceeded 
to  Judgment  of  torecloBure  and  sale,  and  a 
sale  has  in  fact  been  had,  though  not  yet  con- 
firmed, the  tax  lien  has  l>ecome  merged  in  the 
decree,  and  the  taxpayer's  right  to  discharge 
the  same  b^  payment  of  the  tax  to  the  county 
treasurer  m  the  ordinary  way  is  superseded 
by  his  right  to  judicial  redemption,  which  must 
be  obtained,  if  at  all,  by  means  of  procedure 
appropriate  thereto. 

(Syllabus  by  the  C!ourt.) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Holt  County; 
Westorer,  Judge. 

Action  by  Manllus  Squire  against  Michael 
McCarthy  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

R.  R.  Dickson,  for  appellant.  M.  F.  Har- 
rington, for  appellees. 

AMES,  Xj.  The  plaintiff  was  the  owner 
of  a  tract  of  .land  In  Holt  county,  in  this 
state,  upon  which  general  state  and  local 
taxes  were  delinquent  for  the  years  of  1897 
and  1898,  and  in  January,  1900,  the  county 
began  an  action  to  foreclose  the  public  lien 
for  these  taxes  in  the  manner  approved  by 
this  court  In  Logan  County  v.  McKinley-Lan- 
nlng  Loan  &  Trust  Company  (Neb.)  97  N.  W. 
642.  Constructive  service  was  made  by  pub- 
lication, and  the  action  proceeded  regularly 
to  decree,  sale^  and  confirmation,  and  to  « 


deed  to  the  purchaser,  who  went  Into  posses- 
sion of  the  premises.  The  plaintiff  did  not 
know  of  the  pendency  of  the  action  until  af- 
ter the  lapse  of  a  year  and  a  half  from  the 
date  of  the  sheriff's  deed.  Between  the  time 
of  the  sherlfTs  sale  and  the  confirmation 
thereof  the  plaintiff  paid  the  amount  of  the 
delinquent  taxes.  Interest,  and  penalties  in- 
to the  county  treasury,  and  received  the 
usual  treasurer's  receipt  therefor.  The 
money  for  this  payment  was  remitted  by 
mail,  and,  although  there  was  a  memoran- 
dum on  the  tax  list  indicating  the  pendency 
of  the  action,  he  was  not  Informed  of  It  and 
of  course  made  no  attempt  to  redeem  from 
the  decree.  The  purchaser  at  the  sale  has 
not  been  reimbursed  or  tendered  the  amount 
of  hlB  bid,  and  has  conveyed  the  premises  by 
deed.  This  is  an  action  by  the  former  owner 
of  the  land,  seeking  upon  the  foregoing  facts 
to  attack  the  proceedings  In  foreclosure  and 
tiie  title  thereby  created,  and  to  quiet  his 
own  title  against  them.  There  was  a  Judg- 
ment of  dismissal,  and  the  plaintiff  appeals. 

Counsel  for  appellant  admits  having  made 
diligent  and  extended,  but  wholly  unsuccess- 
ful, search  for  authority  in  support  of  his 
suit,  and  we  are  Ignorant  of  any,  or  of  any 
principle  upon  which  his  action  can  be  main- 
tained. The  Jurisdiction  of  the  court  in 
which  the  foreclosure  action  was  had  is  not 
now  open  to  question,  nor  is  the  validity  or 
conclusiveness  of  its  Judgment  of  foreclos- 
ure and  sale.  Without  doubt,  the  tax  lien 
became  merged  in  the  decree,  and  tlie  plain- 
tiff's right  to  pay  the  taxes  by  ordinary  meth- 
ods to  the  treasurer  was  superseded  by  his 
right  to  Judicial  redemption,  which  object 
could  have  been  attained  only  by  the  pur- 
suit of  such  procedure  as  is  prescribed  by 
statute  or  the  rules  of  court  or  adapted  to 
the  making  of  redemption  from  Judicial  liens, 
decrees,  or  sales.  Any  other  course  would 
lead  to  Inextricable  confusion,  and  subject 
titles  resting  upon  snch  decrees  and  sales  ta 
such  Infirmity  and  Insecurity  as  to  renaer 
the  procedure  practically  Ineffectual. 

Some  attempt  was  made  to  show  fliat  tiie 
appraisement  upon  which  the  Judicial  sale 
was  made  was  fraudulently  low,  but  we 
think  It  was  Ineffectaal.  It  Is  certainly  In- 
sufficient to  Justify  a  collateral  attack. 

It  is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

EPPERSON  and  OLDHAM,  ca,  concnf. 

PER  CURIAM.  For  the  reason  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  of  the  dlaMct  court  be  affirmed 
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O'DONNEIil,  T.  ST.  CLAIR  CIRCUIT 
JUDGE. 

(Saprem*  Court  of  Micfaixan.    Nor.  24,  1906.> 

Equity— SiONiNO  o»  AnswKB. 

Under  Chan.  Rules,  la,  lOe,  an  answer, 
though  in  the  nature  of  a  cross-bill,  need  not 
be  siKned  by  defendant  personally,  but  it  is 
enough  that  it  is  signed  by  his  solicitor,  when 
answer  on  oath  is  waived  in  the  bill. 

[Sid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  {  612.] 

Application  by  Cornelius  O'Donnell  for 
order  to  sliow  cause  why  mandamus  should 
not  Issue  to  compel  Harrey  Tappan,  St. 
Clair  circuit  Judge,  to  strike  an  answer  from 
the  flies  in  a  cause  pending  before  him  as 
such  Judge.    Denied. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  MONTGOMERY,  OS- 
TRANDER,  and  HOOKER,  JJ. 

A.  E.  Cbadwidc,  for  relator. 

PER  CURIAM.  The  application  for  an 
oi'der  to  show  cause  is  denied,  for  the  reason 
that  an  answer  need  not  be  signed  by  the 
defendant  personally  when  answer  upon  oath 
Is  waived  in  the  bill.  It  is  sufficient  if  it  be 
signed  by  his  solicitor.  S'ee  Chan.  Rule  10, 
subd.  e.  The  fact  that  the  answer  Is  one  in 
the  nature  of  a  cross-bill  is  unimportant,  an 
a  similar  practice  prevails  as  to  billa  of 
complaint  Chan.  Rule  la.  Eveland  v.  Ste- 
phenson, 45  Mich.  396,  8  N.  W.  62. 

It  is  not  to  be  inferred  from  this  deter- 
mlnntlon  that  mandamus  would  be  the  ap- 
propriate remedy  if  relator  had  a  grievance. 
That  question  we  do  not  decide. 


CITY   OP  FLINT  v.   GENESEE  CIRCUIT 
JUDOa 

(Supreme  Court  of  Michigan.    Nov.  24,  1906.) 

1.  MANDA3fU8 — Rioirr  to  Wkit— Othbb  Reu- 
EDT— Writ  oi  Erbob. 

A  writ  of  mandamus  will  not  be  granted 
'where  a  writ  of  error  will  afford  adequate  re- 
lief. 

[Bid.  Note.— For  cases  in  point,  tee  Cent  Dig. 
vol.  33,  Mandamus,  |  9.] 

2.  Wbit  of  Erbob  —  Intebuediatk  Coubt  — 
Dismissal  of  AfpeaI/— Review. 

An  order  of  the  circuit  court,  dismissing  an 
appeal  taken  in  relator's  name  from  the  probate 
court  for  the  reason  that  there  was  not  suffi- 
cient showing  of  authority  to  take  the  appeal, 
was  a  final  order,  and  therefore  reviewable  by 
writ  of  error  under  Comp.  Laws,  §  10,484,  pro- 
viding that  a  writ  of  error  lies  to  review  a  final 
order  or  determination  of  the  circuit  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  547.] 

3.  Same— Recobd— Bnj.  of  Exceptions— Nk- 

CESSITf. 

On  a  writ  of  error  to  review  an  order  of 
the  circuit  court  dismissing  an  appeal  from  the 
probate  court  because  of  an  insufficient  show- 
ing of  anthoritr  to  take  the  appeal,  the  papers 
and  entries  relating  to  the  order  of  dismissal 
ronstiiuted  the  record  on  error  without  a  bill 
of  exceptions,  unless  something  necessary  to  the 
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proper  determination  of  the  alleged  error  ia  not 
contained  in  such  files  or  entries. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2309.] 

Mandamus  on  relation  of  the  city  of  Flint 
against  Genesee  circuit  Judge.    Writ  denied. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  MONTGOMERY,  OS- 
TRANDBR,   HOOKER,    and   MOORE,   JJ. 

De  Vere  Hall  (Homer  J.  McBrlde,  of  coun- 
sel), for  relator.  Brown  &  Farley,  Mark  W. 
Stevens,  John  J.  Carton,  Brennan  &  Cook, 
and  Black  &  Roberts,  for  respondent 

PER  CURIAM.  Respondent  dismissed  an 
appeal  taken  In  relator's  name  from  the  pro- 
bate to  the  circuit  court  upon  the  ground 
that  relator  bad  not  authorised  said  appeal 
to  be  taken.  Relator  applies  to  this  court 
for  a  mandamus  directing  respondent  to  va- 
cate said  order  of  dismissal.  The  question 
arises:  la  mandamus  the  appropriate  rem- 
edy? It  is  settled  by  many  recent  decisions 
of  this  court  that  a  writ  of  mandamus  will 
not  be  granted  where  a  writ  of  error  will 
afford  adequate  relief.  Mich.  Mutual  Fire 
Ins.  Ck>..v.  Circuit  Judge,  112  Mich.  270,  70 
N.  W.  582;  St  Clair  Tunnel  C!o,  v.  Circuit 
Judge,  114  Mich.  417,  72  N.  W.  249;  Martin 
Lumbw  Ck>.  v.  Circuit  Judge,  116  Mich.  354, 
74  N.  W.  649;  Mardlan  v.  Circuit  Judge,  118 
Mich.  858,  76  N.  W.  807;  Reed  v.  Circuit 
Judge,  122  Mich.  158,  80  N.  W.  985;  Dages 
V.  Circuit  Judge,  122  Mich.  490,  81  N.  W. 
353;  Maynard  v.  Circuit  Judge,  124  Mich. 
466,  83  N.  W.  102;  O.  R.  &  L  R.  Co.  v.  Cir- 
cuit Judge,  183  Mich.  122,  94  N.  W.  1134; 
Cattermole  v.  Ionia  Circuit  Judge,  136  Mich. 
274,  99  N.  W.  1;  Skutt  v.  Kent  Circuit 
Judge,  186  Mich.  477,  99  N.  W.  405;  Rob- 
erts V.  Lenawee  Circuit  Judge,  140  MIcb. 
115,  108  N.  W.  512;  Sharp,  Guardian,  ▼. 
Montcalm  Circuit  Judge  (Mich.)  107  N.  W. 
874;  Hitchcock  v.  Wayne  Circuit  Judge 
(Mich.)  107  N.  W.  1123;  Cosgrove  v.  Wayne 
Circuit  Judge  (Mich.)  108  N.  W.  361.  Will 
a  writ  of  error  afford  relator  adequate  re- 
lief? A  writ  of  error  lies  to  review  the  fl- 
nal  order  or  determination  of  the  circuit 
court  Section  10,484,  Comp.  Laws  1897. 
It  Is  settled  by  our  decisions  that  an  order 
which  puts  an  end  to  a  suit  Is  a  final  Judg- 
ment reviewable  by  writ  of  error.  S'ee  In  the 
Matter  of  Hicks,  20  Mich.  129;  Orsland  v. 
Circuit  Judge.  138  Mich.  395,  101  N.  W.  552. 
Accordingly,  it  has  been  held  that  an  order 
dismissing  an  appeal  (McCombs  v.  Johnson, 
47  Mich.  593,  11  N.  W.  400;  Willis  v.  Glm- 
bert,  27  Mich.  91),  an  order  quashing  a  writ 
(Dages  V.  Sanilac  Circuit  Judge,  122  Mich. 
490.  81  N.  W.  3.55;  (Jattermole  v.  Ionia  Cir- 
cuit Judge,  136  Mich.  274,  09  N.  W.  1;  Paul- 
us  V.  Grobben,  104  Mich.  42,  62  N.  W.  160; 
Shaw  T.  Ashford,  110  Mich.  584,  68  N.  W.  281), 
an  order  denying  leave  to  appeal  (Capwell  v. 
Baxter,  58  Mich.  571,  25  N.  W.  493),  are  final 
orders  reviewable  by  writ  of  error.  It  fol- 
lows that  the  order  complained  of  dismissing 
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the  appeal  Is  a  final  order  reviewable  by 
writ  of  error.  Relator,  wbile  aaylng  tbat  It 
mlgbt  be  otherwise  had  the  respondent  dis- 
missed the  appeal  because  of  defects  appear- 
ing on  the  face  of  the  petition  or  bond  for 
appeal,  contends  that  mandamus  Is  the  prop- 
er remedy  in  this  case  because  he  "has  gone 
outside  of  these,  and  dismissed  the  appeal  for 
the  reason  that  be  does  not  find  In  the  pa- 
pers filed  a  sufficient  showing  of  authority 
to  take  the  appeal."  We  do  not  regard  this 
distinction  as  Important  Unless  relator  is 
right  In  its  contention  that  respondent  In 
'lismlsslng  the  appeal  committed  an  error 
ivhlcb  this  court  can  correct.  It  Is  not  enti- 
tled to  relief  either  by  mandamus  or  by 
writ  of  error,  and,  if  it  Is  right,  the  remedy 
by  writ  of  error  Is  entirely  adequate.  In 
deciding  this  motion  we  necessarily  decide 
that  a  writ  of  error  will  bring  before  us  ev- 
erything essential  to  a  proper  determination 
of  the  alleged  error  of  the  trial  court.  If 
all  this  is  found  in  the  papers  on  file  and 
entries  made  in  the  cause,  no  bill  of  excep- 
tions is  necessary.  In  socb  a  case  those  pa- 
pers and  entries  relating  to  the  order  of  dis- 
missal constitute  the  record  which  will  be 
transmitted  to  this  court  In  obedience  to  the 
order  contained  in  the  writ  of  error.  Mc- 
Combs  V.  Jotmson,  Paulas  v.  Grobben,  Shaw 
r.  Ashford,  and  Capwell  v.  Baxter,  supra, 
are  such  cases,  and  they  sustain  the  foregoing 
propositions,  for  each  of  them  was  reviewed 
by  this  court  upon  writ  of  error  without  a 
bill  of  exceptions.  If,  on  the  other  hand, 
anything  essential  to  the  proper  determina- 
tion of  the  alleged  error  Is  found  outside  of 
the  papers  filed  or  entries  made,  a  bill  of  ex- 
ceptions Is  necessary.  Willis  v.  Glmbert,  27 
Mich.  91,  appears  to  have  beoi  such  a  case. 
In  that  case  upon  the  hearing  of  a  motion  to 
dismiss  (this  we  have  learned  by  examining 
the  original  record),  some  evidence  was  in- 
troduced which  was  not  contained  In  the  pa- 
pers filed  or  entries  made.  There  a  bill  of 
exceptions  was  settled,  and  the  case  review- 
ed in  this  court  by  writ  of  error. 

The  application  for  a  mandamus  Is  denied, 
but  without  costs. 


STATE  ex  rel.  SPENCER  LENS  CO.  v. 

SKART^B,  Auditor  of  Public  Accounts. 

(Supreme  Court  of  Nebraska.    Nov.  10,  1906.) 

1.    COIrT.EOES  AND  UNIVEBSITIES— EXPEBIMKNT- 
AL    Fund— EXPENDITUKE. 

The  money  donated  b.v  the  United  States 
to  the  University  of  Nebraska,  by  an  act  of 
Conirress.  approved  March  2,  1887,  c.  .'514,  $  1, 
24  Stat.  440  [U.  S.  Comp.  St.  1901.  p.  3218]  and 
nets  supplemental  thereto,  known  as  the  "Kx- 
perimental  Station"  fund,  may  be  expended  by 
the  Board  of  Regents  for  the  purposes  expressed 
by  the  donation,  without  other  or  more  spoi  ific 
ledidlative  appropriation  than  that  implied  by 
section  2,  art.  8,  of  the  Constitution,  and  con- 
tained in  section  19  of  chapter  87  of  the  Com- 
piletl  Statutes  of  190.5  (Cobbey's  Ann.  St  1003, 
$  11.215). 
(Syllabus  by  the  C!onrt) 


Application  by  the  state  on  relation  of  the 
Spencer  Lens  Company  fop  writ  of  manda- 
mus to  Edwin  M.  Searle,  Auditor  of  Public 
Accounts.  Demurrer  to  petition  overruled, 
and  writ  awarded. 

Claiic  &  Allen  and  Roscoe  Found,  for  re- 
lator. Norris  Brown,  Atty.  Gen.,  and  W.  T. 
Thompson,  Deputy  Atty.  Gen.,  for  respond- 
ent 

BARNES,  J.  This  is  an  application  for 
a  writ  of  mandamus  to  compel  the  respond- 
ent (the  Auditor  of  Public  Accounts)  to  draw 
a  warrant  in  payment  of  an  Item  of  Indebt- 
edness due  from  a  certain  fund  donated  to 
the  University  of  Nebraska  by  the  United 
States.  The  fund  in  question  was  created 
by  an  act  of  Congress  known  as  the  "Adams 
Bill,"  which  is  supplemental  to  a  bill  passed 
and  approved.  March  2,  1887,  c.  314,  ^  1,  2^ 
Stat  440  [U.  S.  Comp.  St  1901,  p.  3218]  by 
which  the  University  of  Nebraska  receives 
from  the  treasury  of  the  United  States  $15,- 
000  annually  for  the  purpose  of  carrying 
on  experimental  work  In  agriculture.  The 
Board  of  Regents  allowed  the  account  and 
charged  it  against  said  fund.  The  Auditor 
approved  of  the  same,  but  declined  to  issue 
a  warrant  for  its  payment  on  the  sole 
ground  that  the  Legislature  has  not  spe- 
cifically appropriated  the  fund  In  question 
for  that  purpose.  So,  the  only  question  In- 
volved in  this  suit  is  whether  the  money 
received  from  the  United  States,  under  the 
act  of  Congress  above  mentioned,  can  be 
expended  by  the  University  without  a  spe- 
cific appropriation.  The  original  bill,  to 
which  the  Adams  Bill  Is  supplemental,  pro- 
vides that :  "The  sum  of  $15,000  Is  hereby  ap- 
propriated to  each  state,  to  be  specifically 
provided  for  by  Congress  in  the  appropria- 
tions from  year  to  year,  •  •  •  out  of 
any  money  in  the  treasury  proceeding  from 
the  sales  of  public  lands,  to  be  paid  in 
equal  quarterly  payments,  •  •  •  to  the 
treasurer  or  other  officer  duly  appointed  by 
the  governing  board  of  said  college  to  re- 
ceive the  same." 

And  the  Adams  Bill  contained  the  follow- 
ing directions:  "The  sums  hereby  appropri- 
ated to  the  states  and  territories  for  the 
further  endowment  and  support  of  agri- 
cultural experiment  stations,  shall  be  annual- 
ly paid  In  equal  quarterly  payments  on  tbe 
1st  day  of  January,  April,  July,  and  October 
of  each  year,  by  the  Secretary  of  the  Treas- 
ury, upon  the  warrant  of  the  Secretary  of 
Agriculture,  out  of  the  treasury  of  the 
United  States  to  the  Treasurer  or  other 
officer  duly  appointed  by  the  governing  board 
of  said  experiment  station  to  receive  the 
same,  and  such  officer  shall  be  required  to 
report  to  the  Secretary  of  Agriculture  on  or 
before  the  Ist  day  of  September'  of  each  year 
a  detailed  statement  of  the  amount  so  receiv- 
ed, and  its  disbursement  on  schedules  pre- 
scribed by  the  Secretary  of  Agriculturew" 
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Ctapter  87  of  the  Compiled  Statutes  of 
1905,  provides  for  the  establishment  of  the 
University  of  Nebraska,  and  declares  that 
the  general  government  thereof  shall  be  vest- 
ted  In  the  Board  of  Regents.  By  section  4  of 
said  chapter.  It  Is  provided  that:  "The  Board 
of  Regents  shall  have  full  power  to  appoint 
tbc-lr  own  presiding  officer  and  secretary,  and 
they  shall  constitute  a  body  corporate  to  be 
knojvn  as  The  Regents  of  the  University  of 
Nebraska,'  and  as  such  they  may  sue  and  be 
sued,  and  may  make  and  use  a  common  seal, 
and  alter  the  same  at  pleasure.  7hey  may 
acquire  real  and  personal  property  for  the 
use  of  the  University,  and  may  dispose  of 
the  same  whenever  the  University  can  be 
advantaged  thereby.  •  •  •"  It  is  further 
provided  by  section  2,  art  8,  of  the  Constitu- 
tion that:  "All  lands,  money,  or  other  prop- 
erty granted,  or  bequeathed,  or  in  any  man- 
ner conveyed  to  this  state  for  educational 
purposes,  shall  be  used  and  expended  In  ac- 
cordance with  the  terms  of  aucb  grant,  be- 
quest, or  conveyance." 

So,  It  seems  clear  that  the  Board  of  Re- 
gents not  only  has  the  power  to  accept  the 
fund  in  question,  but  It  is  also  Its  duty  to 
do  BO  and  to  expend  it  for  the  pnrposes  de- 
clared by  the  acts  of  Congress  above  men- 
tioned. It  was  stated  on  the  bearing  that 
from  1887  to  1899  tlie  Treasurer  of  the 
United  States  paid  the  money  directly  to  the 
Board  of  Regents,  who  expended  it  without 
depositing  it  in  the  state  treasury.  Dur- 
ing the  year  1889,  however,  the  State  Treas- 
urer was  made  custodian  of  the  University 
funds,  and  since  that  time  the  fund  in  ques- 
tion has  been  paid  by  the  Secretary  of  the 
United  States  treasury  to  the  Treasurer  of 
this  state.  In  compliance  with  a  resolution 
of  the  Board  of  Regents.  It  is  contended  by 
the  respondent  that  the  fnnd  having  been 
paid  to  the  State  Treasurer  it  cannot  be  ex- 
pended by  the  board  without  a  specific  ap- 
propriation thereof  by  the  Legislature;  and 
to  sustain  that  contention  our  attention  Is 
directed  to  Brents  v.  McConnell,  5  Neb.  428 ; 
State  T.  Lledke,  9  Neb.  467, 4  N.  W.  68 ;  State 
V.  Babcock,  17  Neb.  610,  24  N.  W.  202;  State 
v.  Moore,  46  Neb,  878,  64  N.  W.  976. 

From  an  examination  of  those  cases  we 
'find  that  In  each  of  them  the  fund  in  ques- 
tion was  money  paid  into  the  state  treas- 
ury as  taxes,  and  therefore  it  belonged  to 
the  state  until  specifically  appropriated  by 
the  Legislature  to  the  use  of  the  University; 
while  In  the  case  at  bar  the  fund  never 
belonged  to  the  state.  It  was  donated  by  the 
United  States  to  the  experimental  station  of 
the  University  for  a  specific  purpose,  and 
was  paid  to  the  State  Treasurer  as  the  agent 
of  the  Board  of  Regents  and  custodian  of 
the  funds  of  the  University.  It  never  was 
and  Is  not  now  any  part  of  the  funds  of  the 
state.  The  Legislature  of  1890,  recognizing 
this  fact,  and  presumably  intending  to  put 
the  whole  matter  at  rest,  passed  a  general 


law  in  which,  after  classifying  the  other 
funds  of  the  University,  it  was  provided  as 
follows:  "The  agricultural  experiment  station 
fund  shall  contain  all  the  money  which  may 
come  Into  the  possession  of  the  State  Treas- 
urer, on  and  after  July  1st,  1809,  accruing 
under  an  act  of  Congress  approved  March 
2nd.  1887,  entitled,  'An  act  to  establish  ag- 
ricultural experiment  stations  in  connection 
with  the  colleges  established  in  the  several 
states  under  the  provisions  of  an  act  ap- 
proved July  2d,  18G2,  and  the  acts'  supple- 
mental thereto';  also  all  moneys  which  may 
hereafter  be  received  by  virtue  of  any  act 
of  Congress  supplemental  to  said  agricultural 
experiment  station  act,  and  for  the  same  pur- 
poses. The  said  experiment  station  fund  is 
hereby  appropriated  to  be  applied  exclusively 
to  the  uses  and  objecta  designated  by  the 
said  act  or  acta  of  Congress .  relating  there- 
to, and  the  same  shall  at  all  times  be  sub- 
ject to  the  orders  of  the  Board  of  Regento  for 
expenditure  for  said  purposes  only  •  •  ••" 
Section  19  of  chapter  87  of  the  Compiled 
Statutes,  1905  (Cobbey's  Ann.  St  1903,  i 
11,215).  In  view  of  the  nature  of  the  fund 
in  question,  of  section  2  of  article  8  of  the 
Constitution,  and  the  acta  of  the  Legislature 
above  quoted,  it  seems  clear  that  in  general 
terms  the  expenditure  of  said  fund  by  the 
Board  of  Regente  is  clearly  authorized,  and 
no  other  or  more  specific  appropriation  Is 
necessary. 

For  the  foregoing  reasons  the  demurrer  to 
the  relator's  petition  is  overruled,  and  as  the 
respondent  has  elected  to  stand  on  his  de- 
murrer, the  writ  of  mandamus  is  awarded  in 
accordance  with  the  prayer  of  the  petition. 

Judgment  accordingly. 


FLEMING  BROS.  v.  UNDER  et  aL 
(Supreme  Court  of  Iowa.    Nov.  19,   1906.) 

1.  Tbiax  —  QuESTions  TOR  JuBT  — Issxrxs  OF 

Fact. 

In  an  action  on  a  bond,  where  there  was 
evidence  tending  to  support  defendant's  dalma 
that  there  was  no  delivery  of  the  bond,  and  that, 
if  delivered,  the  contract,  pursuant  to  which  the 
bond  was  given,  was  thereafter  materially  al- 
tered, it  was  error  to  direct  a  verdict  for  plain- 
tiffs. 

2.  EviDKNcs  —  Parol  Evider ck  —  Abardoh- 

HGNT   or   CONTBACT. 

Parol  evidence  is  admissible  to  show  a  sal>- 
seqnent  abondonment  of  a  written  contract  and 
the  substitution  therefor  of  an  oral  contract 

[Bd.  Note.— For  cases  In  point  see  Cent  Dig- 
voL  20,  Evidence,  f  2052.] 

Appeal  from  District  Conrt  Polk  County; 
A-  H.  McVey,  Judge. 

Suit  on  a  bond  alleged  to  have  been  given 
by  the  defendants  to  secure  the  faithful  per- 
formance of  a  contract  of  employment  There 
was  a  directed  verdict  for  the  plaintiCT  and 
a  Judgment  thereon,  from  which  the  defend- 
ante  appeal.    Reversed. 

Parish,  Dowell  &  Parish,  for  appellants. 
Tbos.  A.  Cheshire,  for  appellee. 
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SHERWIN,  J.  The  plaintiffs  and  the  de- 
fendant Wellman  entered  Into  an  agreement 
whereby  Wellman  was  to  render  service  to 
the  plaintiffs  as  an  Insurance  agent,  and  the 
defendant  Llnder  signed  a  bond  conditioned 
for  the  faithful  performance  of  the  contract 
This  suit  Is  on  the  bond.  Several  Issues  were 
tendered  by  the  answers:  The  real  contract 
made  by  the  parties  was  one  of  the  Issues 
thus  tendered;  whether  the  bond  was  ever 
delivered  so  as  to  become  effective  was  an- 
other ;  and  whether.  If  delivered,  the  contract 
of  employment  was  thereafter  materially  al- 
tered was  still  another  Issue.  There  was 
evidence  tending  to  support  all  of  these  claims 
on  the  part  of  the  defendants,  and  it  was 
therefore  error  to  direct  a  verdict  for  the 
plaintiffs. 

While  the  defendants  could  not  change 
or  modify  the  terms  of  the  written  contract 
of  July  17th  by  evidence  of  a  prior  or  con- 
temporaneous agreement,  evidence  tending  to 
show  a  subsequent  abandonment  of  that  con- 
tract and  the  substitution  therefor  of  an  oral 
contract  was  competent,  and,  as  we  under- 
stand the  record,  evidence  tending  to  so  show 
was  excluded.    The  Judgment  Is  reversed. 

Reversed. 


TRACY  V.  FOBES. 
(Supreme  Court  of  Iowa.    Nov.  10,  190C.) 

Bbokers — Action  fob  Compensation— Issues 
AND  Proof. 

A  broker  cannot  recover  on  a  contract  pro- 
viding a  commission  for  the  finding  of  a  pur- 
chaser for  defendant's  property,  unless  he  not 
only  alleges  but  proves  that  the  purchaser  so 
found  w.ns  able,  ready,  and  willing  to  complete 
the  purchase  according  to  the  terms  of  tlie  con- 
tract. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  8,  Brokers,  §«  75-81,  105.] 

Appeal  from  District  Court,  Wright  Coun- 
ty ;  J.  R.  Whltaker,  Judge. 

Suit  to  recover  a  commission  for  the  sale 
of  real  estate.  There  was  a  directed  ver- 
dict for  the  defendant  from  which  the  plain- 
tiff appeals.     Affirmed. 

Nagle  &  Nagle,  for  appellant  Porter 
Donly,  for  appellee. 

SHERWIN,  J.  This  action  was  brought 
on  a  written  agreement  to  pay  a  commission 
if  the  plaintiff  found  a  purchaser  for  the  de- 
fendant's land.  There  Is  no  dispute  as  to 
the  contract,  nor  is  there  any  question  that 
the  plaintiff  found  a  man  by  the  name  of 
,  Ritchie  who  was  willing  to  and  did  execute 
a  written  contract  for  the'  purchase  of  the 
land,  which  provided  for  a  cash  payment  of 
$50  and  the  balance  in  deferred  payments. 
The  cash  payment  was  to  be  made  at  Eagle 
Orove,  Iowa,  and  by  subsequent  direction  of 
the  defendant  at  a  certain  bank.  The  con- 
tract for  the  land  was  prepared  by  the  plain- 
tiff and  mailed  to  the  defendant  who  exe- 
cuted the  same  in  duplicate,  and  returned 


one  copy  thereof  to  the  plaintiff,  for  delivery 
to  the  proposed  purchaser. 

The  plaintiff  lived  in  Spencer,  Iowa,  at 
the  time  and,  a  few  days  after  the  defendant 
had  sent  him  the  contract  he  wrote  to  the 
defendant  advising  him  that  |50  had  been 
paid  to  him,  the  plaintiff,  on  the  contract 
and  asking  that  be  be  permitted  to  retain 
It  and  apply  It  on  his  commission.  The  de- 
fendant would  not  agree  to  that  whereupon 
the  plaintiff  returned  to  him  the  abstract  of 
title  which  the  contract  called  for  with  a 
letter  stating  that  he  would  have  nothing 
more  to  do  with  the  matter,  and  demanding 
payment  of  the  agreed  commission  less  the 
cash  payment  of  |50  which  he  retained  and 
still  has,  if  in  fact  such  was  ever  paid  to 
him.  In  answer  to  the  plaintifTs  letter  the 
defendant  wrote  that  be  should  Insist  upon 
the  strict  terms  of  the  contract  and  thot  he 
would  forward  the  abstract  of  title  to  the 
other  party  when  the  cash  payment  was 
made  according  to  contract  The  plaintiff 
was  also  advised  In  the  same  letter  that  the 
defendant  was  ready  to  perform  his  contract 
with  the  other  party  and  pay  the  plaintiff 
his  commission  when  It  was  earned.  This 
letter  seems  to  have  ended  the  matter,  so 
far  as  the  sale  of  the  land  was  concerned, 
and  very  soon  thereafter  this  action  was 
brought;  the  plaintiff  pleading  the  contract 
of  employment  and  sale  and  alleging  that 
Rltche  was  an  acceptable  and  satisfactory 
purchaser  to  defendant,  cmd  that  he  was 
ready,  able,  and  willing  to  purchase  the  land 
at  the  price  agreed  upon  in  the  contract ;  and 
further,  that  his  services  as  a  broker  were 
complete  and  his  commission  earned.  The 
defendant  admitted  the  execution  of  the  two 
contracts,  but  specifically  denied  the  otiier 
allegations  of  the  petition.  Upon  the  trial 
the  plaintiff  put  in  evidence  the  two  con- 
tracts and  rested ;  and  after  the  introduction 
of  the  defendant's  evidence  the  court  directed 
a  verdict  for  the  defendant  The  direction 
was  in  exact  accord  with  the  rule  that  lias 
repeatedly  been  announced  by  this  court 
Recovery  cannot  be  liad  in  cases  where  the 
contract  provides  a  commission  for  finding  a 
purchaser,  unless  the  plaintiff  not  only  al- 
leges, but  proves  that  the  purchaser  so  found 
was  able,  ready,  and  willing  to  complete  the 
purchase  according  to  the  terms  of  the  con- 
tract Snyder  v.  FIdler,  125  Iowa,  378.  101 
N.  W.  130;  Dent  v.  Powell,  93  Iowa,  711, 
61  N.  W.  1031;  Iselin  v.  Griffith,  62  Iowa. 
668,  18  N.  W.  302.  It  is  true  we  have  held 
that  where  a  broker  produces  a  purchaser 
who  enters  into  a  contract  with  the  owner, 
which  the  latter  can  enforce  according  to  its 
terms,  he  is  entitled  to  his  commisnioo ;  but 
such  holding  In  no  way  conflicts  with  the  rule 
requiring  the  broker  to  prove  that  the  con- 
tract was  enforceable.  The  financial  ability 
of  the  purchaser  will  not  be  presumed.  It 
must  be  proven  by  the  broker.  Snyder  v. 
FIdler,  supra.  Greusel  v.  Dean,  98  Iowa,  403. 
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G7  N.  W.  275.  Appellants  counsel  urge  that 
Flynn  v.  Jordal,  124  xowa,  45T,  100  N.  W.  326, 
Is  In  conflict  with  this  view.  But  In  this  they 
are  clearly  mistaken.  We  there  said  that 
the  production  of  a  signed  contract  was 
prima  facie  evidence  of  willingness  to  buy, 
but  It  furnishes  no  Indication  of  ability  to 
comply  with  the  conditions  of  the  contract; 
and  this  was  said  In  discussing  a  question  ef 
agency  not  Involved  In  the  present  case. 

T'lip  Judgment  is  right,  and  It  is  affirmed. 

Affirmed. 


IOWA  SAVINGS  &  LOAN  ASS'N  ▼.  KENT. 
(Supreme  Court  of  Iowa.    Nov.  19,  1908.) 

JUDOIOENT— SEITIRO  ASIDB  DEFAULT— BZOUSX 

roB  Dkfattlt. 

Though  defendant  was  confined  to  a  hospi- 
tal at  the  time  a  default  judgment  was  talcen 
against  him,  it  was  not  an  abase  of  discretion 
to  refuse  to  set  It  aside,  and  grant  a  new  trial, 
where  he  bad  entered  an  appearance  to  the  ac- 
tion, and  the  bearing  had  been  postponed  several 
times,  and  he  had  not  exercised  ordinary  pru- 
dence concerning  his  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  80.  Judgment,  {§  267,  288.] 

Appeal  from  District  Court,  Polk  County, 
James  A.  Howe,  Judge. 

This  is  an  action  to  set  aside  a  Judgment 
rendered  against  the  defendant  and  for  a 
new  trial  of  the  case  based  upon  unavoidable 
casualty  and  misfortune  preventing  an  ap- 
pearance by  defendant  to  the  original  suit 
The  trial  court  denied  the  petition,  and 
defendant  appeals.    Affirmed. 

McLennan  &  Brennan,  for  appellant.  Ed- 
gar C.  Corry,  for  appellee. 

DEEMER,  J.  The  original  action  was  up- 
on two  promissory  notes  executed  by  defend- 
ant to  the  plaintiff.  Defendant  entered  an 
appearance  to  the  action  and  filed  a  demur- 
rer and  a  motion  for  a  more  specific  state- 
ment. Stipulations  were  also  entered  Into 
regarding  the  time  when  defendant  should 
plead,  and  thereafter  an  answer  was  filed. 
The  case  was  then  sent  to  a  referee  by  agree- 
ment of  parties.  This  referee  set  the  ease 
for  bearing  on  June  16,  1905.  As  defendant 
did  not  then  appear,  the  hearing  was  post- 
poned until  June  23d,  and  defendant  not  then 
appearing.  It  was  postponed  until  the  26tb. 
Defendant  did  not  then  appear  and  the  case 
was  again  continued  until  June  SOth,  but 
he  then  made  no  appearance,  and  another 
postponment  was  made  until  July  1st.  De- 
fendant did  not. then  appear,  and  the  referee 
refused  to  grant  any  further  continuances. 
The  case  was  then  heard  by  the  referee  who 
found  that  certain  credits  should  be  made 
upon  the  notes  and  that  plaintiff  should  have 
Judgment  for  $290.70.  The  report  was  con- 
firmed and  Judgment  was  entered  accord- 
ingly. Execution  was  issued  ui>on  the  Judg- 
ment on  July  6th  under  which  a  levy  was 
made  .Tuly  6,  1905.  This  application  to  set 
asld3  the  report  of  the  referee  and  the  Judg- 


ment and  for  a  new  trial  was  made  and  filed 
on  the  14th  day  of  July,  190B.  The  grounds 
for  this  as  stated  in  the  application  are  as 
follows:  "(4)  That  in  truth  and  in  fact  the 
defendant  in  this  cause  is  a  man  of  advanced 
years,  being  some  64  years  of  age,  and  that 
for  the  past  two  years  the  defendant  has 
suffered  from  a  nervous  disease  known  as 
"locomotor  ataxia,"  and  that  prior  to  and  on 
or  about  the  10th  day  of  June,  1905,  the  de- 
fendant was  severely  stricken  with  said  dis- 
ease, and  was  compelled  thereby  to  go  to  a 
private  hospital  in  the  city  of  Chicago,  and 
that  on  or  about  the  10th  day  of  June,  1905. 
and  up  to  the  5tfa  day  of  July,  1906,  he  was 
confined  in  a  private  hospital  In  the  city  of 
Chicago  in  the  state  of  Illinois,  and  that  dur- 
ing said  time  he  suffered  great  physical  pain 
and  mental  suffering,  and  to  such  an  extent 
that  it  was  practically  impossible  for  him 
to  attend  to  any  busineBs  of  any  kind  or 
character  or  even  to  inform  his  nearest 
friends  and  relatives  of  his  whereabouts,  and 
that  he  was  advised  by  his  attending  physi- 
cian to  refrain  from  even  the  thoughts  of  al*. 
business  concerns,  and  that  during  all  of  said 
time  this  defendant  was  practically  incap- 
able of  attending  to  any  business  of  any  kind, 
and  had  he  known  of  the  fact  that  said  cause 
was  set  for  trial  and  hearing,  It  would  have 
been  utterly  impossible  for  him  to  have  at- 
tended in  any  form;  that  his  first  knowledge 
that  this  cause  had  been  tried  and  judgment 
rendered  was  when  he  returned  to  Iowa  af- 
ter the  5tb  day  of  July,  1905,  and  that  at  once 
upon  hearing  that  said  cause  had  been  deter- 
mined, he  wrote  his  attorneys,  and  came  Im- 
mediately to  Des  Moines."  This  was  verified 
by  defendant.  It  also  appears  that  defend- 
ant's attorneys  wrote  him  numerous  letters 
between  June  9tb  and  July  Ist,  addressed 
to  bis  usual  place  of  residence  at  Marengo. 
Iowa,  informing  him  of  the  days  upon  which 
the  case  was  set  for  trial,  and  requesting  him 
to  appear  and  defend,  but  that  they  received 
no  response  until  about  July  10th.  The 
matter  of  granting  a  new  trial  in  cases  of 
this  kind  rests  peculiarly  within  the  sound 
discretion  of  the  trial  court,  and  we  arc- 
not  Justified  in  Interfering  save  where  that 
discretion  has  manifestly  been  abused.  Cal- 
lanan  v.  Bank,  84  Iowa,  8,  50  N.  W,  eor 
Rogers  V.  Cummlngs,  11  Iowa,  459;  Lundon- 
v.  Waddick  aowa)  67  N.  W.  388.  The  trial 
court  was  justified  in  taking  into  account 
defendant's  appearance,  and  in  considerlnf;- 
with  great  care  defendant's  showing,  for- 
the  reason  that  every  effort  was  made  to- 
glve  him  a  hearhig  before  the  default  was: 
taken  and  Judgment  rendered.  There  was- 
no  showing  that  defendant  took  any  of  tlie- 
usual  precautions  before  leaving  home-  for 
Chicago  that  a  man  of  ordinary  prudence 
having  a  case  then  pending  for  trial,  would 
have  taken;  no  showing  that  the  letters  ad- 
dressed to  him  by  bis  attorneys  did  not  reach 
him  or  some  of  the  members  of  his  family, 
and  no  showing  that  his  attack  wn.<)  siieli  a:i 
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to  prevent  bis  taking  the  usual  precautions 
and  using  the  ordinary  prescience  that  any 
person  of  ordinary  prudence  would  adopt  be- 
fore going  to  a  bospital. 

We  are  not  disposed  to  Interfere  with  the 
orGer  denying  the  retrial,  and  It  la  affirmed. 


BmND  v.  MILLIKBN. 
(Supreme  Court  of  Iowa.    Not.  19,  1906.) 

1.  BANKBtrPTCT  —  Debts  Dischabged— Judq- 

MERTS    FOB   WnXFUL    OB   MALICIOUS   IMJTT- 
BIES— BREACn  OF  MABRIAGE  PROMISE. 

A  judgment  in  an  action  for  breach  of  mar- 
rinse  promise,  in  which  there  were  no  allega- 
tions of  BedQction  or  other  wrong,  is  a  judirment 
in  an  action  for  breach  of  contract,  and  hence 
ia  not  a  Judgment  "for  willfnl  and  malicious  in- 
juries to  the  person  or  property  of  another," 
within  the  second  subdivision  of  section  17  of 
the  bankruptcy  act  of  July  1,  1898  (30  Stat  550, 
■c.  541  [U.  S.  Ctomp.  St  1901,  p.  3428]),  provid- 
ing that  a  dincharge  in  bankruptcy  shall  not  re- 
lease a  bankrupt  from  liability  on  a  judgment 
■"for  willful  and  malicious  injuries  to  the  per- 
son or  property  of  another." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  i  818.] 

2.  Appeai.  —  Review  —  Grounds— Pbese5ta- 
TiOH  IN  THE  Lower  Coubt. 

In  an  action  to  establish  a  judgment  exist- 
ing in  plaintiffs  favor  as  a  lien  on  certain  real 
proper^,  the  assertion  that  the  judgment  was 
not  affected  by  defendant's  discbarge  in  bank- 
ruptcy, because  it  was  not  made  to  appear,  eith- 
er in  the  allegations  of  the  answer,  or  by  the 
evidence  introduced  on  the  trial,  that  plaintiff's 
judgment  was  scheduled  among  defendant's  lia- 
abilitiea  in  the  bankruptcy  proceeding,  could 
not  be  made  on  appeal,  where  plaintiff's  peti- 
tion in  the  trial  court  did  not  allege  that  the 
discharge  was  ineffectual  as  to  the  judgment  be- 
cause not  scheduling  it  among  defendant's  li- 
abilities. 

[Ed.  Note.— For  cases  in  point  see  Out  Dig. 
vol.  2,  Appeal  and  Error,  g§  1070,  1071,  1072.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;   J.  H.  Richard,  Judge. 

Action  In  equity  to  establish  a  jndgment 
existing  In  plaintKTs  favor  against  defend- 
ant  as  a  Hen  on  certain  real  property  of 
defendant  acquired  since  the  rendition  of  the 
judgment  The  defendant  pleaded  a  dis- 
charge in  bankruptcy  subsequent  to  the  ren- 
dition of  the  Judgment,  and  asked,  by  way 
of  cross-demand,  that  tbe  Judgment  be  can- 
celed. On  tbe  trial  tbe  only  proof  Intro- 
duced was  tbe  record  on  which  tbe  Judg- 
ment was  rendered,  and  the  discharge  in 
bankruptcy  In  tbe  usual  form.  Thereupon 
a  decree  was  entered  for  the  defendant  and 
tbe  plaintiff  appeals.    Affirmed. 

F.  M.  Williams,  for  appellant  J.  H. 
Scales,  for  appellee. 

McCLAIN,  C  J.  It  appears  from  the  rec- 
ord that  tbe  Judgment  which  tbe  plaintiff 
seeks  to  have  established  as  a  lien  against 
the  property  of  defendant  was  rendered  In  an 
action  brought  by  this  plaintiff  against  this 
defendant  to  recover  damages  for  breach  of 
promise  of  marriage,  and  is  for  the  recovery 
of  damages  in  tbe  sum  of  $3,(KK)  on  that  cause 


of  action.  Two  questions  are  presented  on 
this  appeal:  First,  as  to  whether  the  dls- 
ctiarge  in  bankruptcy  pleaded  by  defendant 
relieved  defendant  from  liability  for  the  dam- 
ages recovered  In  tbat  action,  the  claim  on 
behalf  of  the  appellant  being  that  her  claim 
Is  one  of  those  excepted  by  the  bankrupt  act 
from  the  effect  of  the  discbarge ;  second,  tbat 
tbe  discbarge  was  not  effectual  because  It 
was  not  made  to  appear,  either  in  the  allega- 
tions of  the  answer,  or  by  tbe  evidence  in- 
troduced on  the  trial,  tbat  plaintifTs  claim 
was  scheduled  among  the  liabilities  of  de- 
fendant In  the  bankruptcy  proceeding,  or  that 
plaintiff  bad  any  notice  or  actual  knowledge 
of  such  proceeding. 

1.  Tbe  contention  tbat  Judgment  for  breach 
of  promise  of  marriage  la  not  within  tbe 
operation  of  a  discbarge  under  tbe  bankrupt 
I^w  Is  based  on  the  second  subdivision  of 
section  17  of  tbe  bankruptcy  act  of  July  1, 
1898,  c.  541,  30  Stat  560  [U.  S.  C!omp.  St 
1901,  p.  3428],  under  which  the  discharge 
in  question  was  granted,  by  which  It  is 
provided  that  the  discharge  shall  not  re- 
lease the  bankrupt  from  liability  on  a  Judg- 
ment "for  willful  and  malicious  injuries 
to  tbe  person  or  property  of  anothM-." 
Tbe  action  for  damages  for  breach  of  promise 
is  not  only  technically  an  action  for  breach 
of  contract,  but,  In  the  action  in  which  tills 
Judgment  was  rendered,  was  in  fact  only  for 
breach  of  contract,  for  there  were  no  allega- 
tions of  seduction  or  other  wrong.  Tbe  al- 
legations were  that  the  defendant  by  "prom- 
ises and  artifices  won  tbe  affections  of  the 
plaintiff,  and  she  greatly  became  interested 
In  the  defendant  and  looked  upon  him  as  her 
future  husband,  but  tbat  tbe  defendant.  In 
violation  of  said  promise  and  agreement  [of 
marriage  to  plaintiff],  wrongfully  entered 
Into  marriage  •  •  •  with  one  Mary  Rush 
and  thereby  placed  it  beyond  his  power  to 
consummate  and  carry  out  bis  agreemait 
with  this  plaintiff;  that  by  reason  of  said 
wrongful  act  on  tbe  part  of  defendant  the 
plaintiff  has  been  outraged  In  her  feelings, 
and  humiliated  in  tbe  estimation  of  her 
friends  and  acquaintances  and  suffered  great 
mental  anguish,  agony,  and  mortification,  by 
reason  of  which  she  has  t>een  damaged  by 
the  defendant  in  tbe  sum  of  $5,000."  It  is 
plain  that,  under  these  allegationB,  defend- 
ant could  not  have  been  held  liable  for  any 
Injury  to  plaintiff  without  proof  of  a  con- 
tract of  marriage,  and  that  the  sole  damage 
which  could  be  proven  was  the  damage  re- 
sulting from  the  breach  of  such  contract 
The  allegation  of  subsequent  marriage  to  an- 
other did  not  in  any  way  change  the  nature 
of  the  cause  of  action.  It  seems  to  have 
been  uniformly  held.  In  cases  involving  the 
effect  of  a  discharge  In  bankruptcy  on  a  claim 
for  breach  of  promise  of  marriage,  that  the 
claim  Is  not  within  the  exception  of  the 
bankrupt  act  above  referred  to.  Finnegan 
V.  Hall  (Sup.)  72  N.  T.  Supp.  847;  In  re 
Fife  (D.  C.)   109  Fed.  880;    In  re  McCaulcy 
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<D.  C.)  101  Fed.  223;  Biela  r.  Crbanczyk 
(Tex.  Civ.  App.)  85.  8.  W.  461.  It  Is  evi- 
dent that  the  statutory  exception  referred  to 
relates  to  torts  and  not  to  breaches  of  con- 
tract See,  for  Instance,  linker  v.  Colwell, 
193  U.  S.  473,  24  Sup.  Ct  605,  48  L.  Ed.  764, 
wherein  It  Is  held  that  a  claim  for  criminal 
conversation  is  within  the  statutory  excep- 
tion and  is  therefore  not  released  by  dis- 
charge in  banltruptcy.  We  are  not  concerned 
here  with  the  question  Involved  In  some  of 
the  cases  already  cited  as  to  whether  the 
discharge  relieves  the  bankrupt  from  lia- 
bility for  damages  In  an  action  for  breach 
of  promise  of  marriage  in  which  seduction 
Is  alleged.  It  may  well  be  that,  although  the 
action  is  technically  for  breach  of  contract 
if  there  Is  seduction  as  an  accompanying 
fact,  the  claim,  so  far  as  It  is  for  the  special 
recovery  of  damages  due  to  the  seduction, 
may  be  held  to  be  a  claim  for  willful  and 
malicious  injury  to  the  person;  and  no 
doubt  under  the  amendment  to  section  17  of 
the  bankruptcy  act  of  February  6,  1903  (32 
St  798,  c  487  [U.  8^  Oomp.  St  Supp.  1908, 
p.  6S4]),  which  enlarges  the  exceptions  from 
the  effect  ofi  a  discharge  so  as  to  Include 
liabilities  for  the  seduction  of  an  unmarried 
female  or  for  criminal  conversation,  the  claim 
of  damages  for  seduction  In  an  action  for 
breach  of  promise  of  marriage  is  reserved. 
But  we  have  no  question  of  that  kind  In  this 
case,  and  are  satisfied  with  the  correctness 
of  the  conclusion  of  the  trial  court  that  the 
discharge  relieved  defendant  from  further 
liability  to  the  plaintiff  under  her  Judgment 
unless,  for  the  reason  discussed  In  the  next 
paragraph  of  this  opinion,  the  defendant  has 
tailed  to  make  out  a  discharge  with  reference 
to  this  particular  liability. 

2.  It  Is  farther  contended  that  defendant 
was  relying  on  the  discharge  and  that  be  tiad 
the  burden  of  showing  that  plalntltTs  Judg- 
ment was  scheduled  or  that  the  plaintiff  had 
notice  or  knowledge  of  the  bankruptcy  pro- 
ceeding. See  subdivision  3  of  section  17  of 
the  bankruptcy  act  of  1898.  In  fact  however, 
defendant's  discharge  was  set  up  in  plaintiff's 
petition  with  the  accompanying  allegations 
that  It  was  ineffectual  because  plaintiff's 
Judgment  was  within  the  exception  already 
referred  to  covering  injuries  to  the  penon, 
and  it  is  further  alleged  that  for  this  reason 
the  Judgment  remains  a  Hen  on  defendant's 
land.  Defendant  bad  no  occasion  to  allege  or 
prove  the  scheduling  of  the  Judgment,  for  Its 
effect  was  not  attadced  on  that  ground.  In 
this  court  for  the  first  time,  as  It  appears, 
plaintiff  raises  the  point  that  the  discharge 
was  not  effectual  because  the  Judgment  was 
not  scheduled.  As  plaintiff  assumed  the  bur- 
den In  the  first  Instance  of  attacking  the 
insufficiency  of  the  discharge  as  to  her  Judg- 
ment, she  cannot  rely  on  a  ground  of  ob- 
jection not  raised  and  which  defendant  was 
■uot  therefore,  called  upon  to  disprove. 

The  decree  of  the  trial  court  Is  affirmed. 

WEAVER,  J.,  takea  no  part 


ROBINSON  T.  LUTHER. 
(Supreme  Court  of  Iowa.    Nov.  19,  1900.) 

1.  Specitic  Pbbformancb— Discbetion— Oth- 
EB  Reuedt. 

The  remedy  of  specific  performance  rests 
in  the  judicial  discretion  of  the  chancellor,  and 
will  not  be  granted  save  on  a  contract  based  on 
a  valuable  consideration  and  in  a  case  where 
compensation  in  damages  will  not  afford  ade- 
quate relief. 

[Ed.  Note.— For  cases  in  point  see  <3ent  Dig. 
vol.  44,  Specific  Performance,  f§  5,  17,  56,  140.] 

2.  SaUX  —  CORBTBUCTION    OT  DBAIN   —  CON- 
TBACT. 

An  open  ditch  having  previously  existed  on 
defendant  8  land,  tbrou^b  which  siirfare  water 
from  plaintiff's  land  dramed,  and  the  ditch  hav- 
ing been  rendered  ineffective  by  defendant's 
stock,  an  oral  contract  was  made  with  defendant 
to  do  certain  tiling  on  his  own  land  to  furnish 
plaintiif  an  outlet  for  his  surface  water,  and 
plaintiff  was  to  tile  about  60  rods  on  defend- 
ant's land  in  continnance  of  the  drain,  but 
after  plaintiff  bought  the  material,  defendant  re- 
fused to  permit  him  to  proceed.  Held,  that 
plaintiff  had  an  adequate  remedy  at  law,  and 
was  not  entitled  to  specific  performance. 

8.   TalAL^^ALERDAIl— TBANSFXB  OX  CAUSE. 

Where  plaintiff  sued  in  equity  to  compel 
specific  performance  of  a  contract,  to  which  re- 
lief he  was  not  entitled,  but  a  cause  of  action 
for  damajces  was  stated,  the  court  properly 
transferred  the  cause  from  the  equity  to  the 
law  calendar  for  trial. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
VOL  46,  Trial,  {  30.] 

Appeal  from  District  Court,  Boone  Coun- 
ty; J.  R.  Wbltaker,  Judge. 

Suit  in  equity  to  compel  the  specific  per- 
formance of  a  contract,  or,  in  lieu  thereof, 
to  recover  damages.    Affirmed. 

D.  O.  Baker,  for  appellant  Dyer  and 
Hull,  for  appellee. 


8HERWIN,  J.  This  action  was  bron^t  in 
equity  to  compel  the  specific  performance 
of  a  contract;  the  petition  in  the  first  count 
thereof  alleging  that  the  parties  entered  Into 
an  oral  contract  by  the  terms  of  which  the 
defendant  agreed  to  do  certain  tiling  on  his 
own  land  for  the  purpose  of  furnishing  the 
plaintiff  an  outlet  for  the  water  from  his 
land;  and  the  second  count  alleging  that  in 
1885,  the  grantors  of  the  parties  agreed  to, 
and  did  In  fact,  construct  an  open  ditch  along 
the  same  course,  which  ditch  the  defendant 
has  permitted  his  stock  to  fill  and  destroy. 
The  plaintiff  asks  that  the  defendant  be  re- 
quired to  construct  the  tile  drain  as  per  con- 
tract or,  if  such  relief  be  denied,  that  he  be 
given  the  right  to  construct  an  open  ditch 
upon  the  defendant's  premises.  The  plaintiff 
also  asks  damages.  On  motion  of  the  defend- 
ant the  case  was  transferred  to  the  law  cal- 
endar, and  the  appeal  is  from  that  order. 

It  is  a  general  rule  that  equity  will  not 
enforce  the  specific  performance  of  a  contract 
where  compensation  in  damages  will  consti- 
tute adequate  relief.  Richmond  v.  D.  and 
8.  C.  R.  Co.,  S3  Iowa,  422;  Blspham's  Prin. 
of  Equity,  §  864.  And  It  is  a  further  funda- 
mental rule  that  qieclflc  performance  rests 
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in  the  Judicial  discretion  of  the  chancell(», 
and  that  the  remedy  of  specific  performance 
win  not  be  administered  save  npon  an  appli- 
cation that  is  based  on  a  valuable  considera- 
tion. Thnrstcm  t.  Arnold,  43  Iowa,  4S;  Shaw 
T.  Livermore,  2  Q.  Greene,  838;  Harper  ▼. 
Sexton,  22  Iowa,  442.  It  is  manifest  that 
the  petition  as  a  whole  does  not  present  a 
case  for  the  Interposition  of  equity.  It  is 
to  be  gathered  therefrom  that  there  had  been 
an  open  ditch  which  had  theretofore  served 
the  purpose  for  which  the  tile  drain  was  In- 
tended, bnt  that  its  effectlyeness  had  been 
destroyed  by  the  defendant's  stock.  So  far, 
then,  as  that  branch  of  the  case  Is  concerned, 
specific  performance  is  clearly  not  the  plaln- 
tifTs  remedy  because  the  petition  alleges  that 
the  contract  for  the  ditch  was,  in  fact,  fnlly 
performed.  If  the  ditch  when  open,  served 
the  same  purpose  that  the  tile  drain  would 
serve,  equity  should  not  compel  the  defendant 
to  tile  the  ditch  at  great  expense  for  the 
sole  benefit  of  the  plalntlfC.  By  the  terms 
of  the  agreement  to  tile,  the  plalntiflT  was  to 
tile  about  60  rods  on  the  defendant's  land, 
and  he  alleges  as  the  principal  ground  for 
specific  performance  that  be  bought  material 
for  the  purpose  of  carrying  ont  bis  part  of 
the  contract,  but,  if  he  did  so,  that  alone 
wonld  not  entitle  him  to  specific  performance. 
The  naked  right  to  enter  upon  the  land  of 
the  defendant  would  amount  to  no  more  than 
a  revocable  license,  and  the  mere  purchase  of 
material  for  which  be  could  be  fully  com- 
pensated In  a  law  action  would  not  convert 
the  transaction  into  an  irrevocable  license. 

If  the  court  was  satisfied  from  the  plead- 
ing that  the  plaintiff  could  not  enforce  spe- 
cific performance,  the  transfer  to  the  law 
calendar  for  a  trial  of  the  question  of  dam- 
ages was  proper.  We  think  there  was  no 
error  in  the  ruling,  and  it  is  afiBrmed. 

Affirmed. 


In  re  WTLTSErS  WILU 

WILTSEY  et  al.  v.  WILTSET. 

(Supreme  Court  of  Iowa.    Nov.  20,  1906.) 

1.  ADMIN1STBAT0B8— Bond— Failube  to  Give. 

The  appointment  of  an  administratrix, 
without  compliance  with  Code,  {  3301,  which 

grovides  that  administrators  shall  give  a  lx>nd 
efore  enteriDK  opon  their  duties,  did  not  de- 
prive the  court  of  jurisdiction  nor  subject  her 
appointment  to  collateral  attack  in  a  proceed- 
ing brought  by  her  as  administratrix. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22.  Executors  and  Administrators,  §§  178- 
183,  170.] 

2.  Same— Cubing  Detect. 

Where  an  administratrix  was  appointed 
without  compliance  with  Code,  {  3S01,  requiring 
ndministrators  to  give  a  lx>nd  before  entering 
npon  their  dnties,  the  defect  was  cnred  by  the 
eiving  and  approval  of  the  Iiond  after  objection 
had  b«en  raised  in  a  proceeding  btoaght  by  her 
au  administratrix. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  f  170.] 


5.  EviDEncx— Shobthand  Notes  or  Fobmeb 

Tbial. 

Code  Snpp.  1002,  |  245a  (Acts  27th  Gen. 
Assam,  p.  16,  c.  0,  S  1),  provides  that  in  courts 
of  record  the  reporter's  shorthand  notes  of  evi- 
d«ice  may  be  used  with  the  effect  of  a  deposi- 
tion on  any  retrial  of  the  case  or  procMding  in 
which  they  were  taken.  Held,  that  where,  in  a 
proceeding  to  contest  a  will,  contestant's  widow 
and  children  were  erroneously  snlMtituted  as  con- 
testants, and  evidence  was  taken  in  a  trial  un- 
der such  substitution,  the  shorthand  notes  of 
that  evidence  might  be  used  in  a  retrial  of  the 
proceeding,  in  which  the  widow  as  administra- 
trix was  properly  substituted  as  contestant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  2410.] 

4.  Appeal— Review— Habiiless  Ebbob. 

The  admission  of  Improper  evidence,  where 
the  result  of  the  proceeding  could  not  have  been 
affected  thereby,  was  harmless  error,  and  no 
ground  of  reversal. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  8,  Appeal  and  Error.  {§4033,  4153-4160.] 

6.  Wnx»— Undue  Influencb— Question  roB 

JUBT. 

Whether  a  testator  executed  his  will  with- 
out undue  Influence,  held,  under  the  evidence,  to 
be  a  question  for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {  769.1 

6.  Same— PHfsiOAL  and  Mental  Condition 
OF  Testator— Evidence. 

In  determining  whether  a  w'ii  represents 
the  uninfluenced  judgment  and  purpose  of  the 
testator,  or  whether  it  is  the  result  of  surround- 
ing influence  brought  to  t>ear  upon  him,  his  phys- 
ical condition  and  strength  of  mind  as  affected 
by  illness  may  t>e  shown. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  t  414.] 

7.  Same— Testamentabt  Cafaoitt— Qoxbtion 

FOB   JuBT. 

Whether  illness  and  physical  weakness  Iiad 
rendered  testator's  mental  capadty  insufficient 
to  make  an  intelligent  disposition  of  Ills  proper- 
ty, held,  under  the  evidence,  to  he  a  question 
for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §  768.] 

8.  Same— SurnciENCT  of  Finding. 

In  the  contest  of  a  will,  a  verdict  for  con- 
testant will  not  l>e  disturl>ed  because  the  evi- 
dence does  not  sustain  a  finding  of  a  want  of 
testamentary  capacity  if  the  evidence  supports 
a  finding  of  undue  influence. 

9.  Appkal  —  Review  —  Waiveb—Failube  to 
Urge  Objections. 

Errors  assi^ed,  bnt  not  argned  on  appeal, 
will  not  be  considered. 

[Ed.  Note.— For  cases  in  point  tee  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  {{  4256-4261.] 

10.  Same— Briefs— Statement  op  Evidence. 

Supreme  Court  Rule  54,  providing  that 
where  the  Insufficiency  of  evidence  to  sustain  a 
verdict  or  finding  is  assigned  as  error,  the  argu- 
ment shall  contain  a  condensed  recital  of  the  evi- 
dence, docs  not  require  the  evidence  to  be  set 
out  in  detail,  but  contemplates  merely  a  con- 
cise statement  of  the  sulntance  of  the  testimony. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3092.] 

Appeal  from  District  Court,  Hamilton 
County;  J.  R.  Whitaker,  Judge. 

Proceeding  for  the  probate  of  the  wIU  of 
Tolman  Wiltsey,  deceased,  proposed  for  pro- 
bate by  beneficiaries  named  in  said  will,  and 
contested  by  the  administratrix  of  the  es- 
tate of  Eugene  Wiltsey,  allied  to  be  the 
natural  son  of  deceased,  on  the  grounds  of 
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undue  Influokce  and  want  of  testamentary 
capacity.  There  was  a  verdict  for  contest- 
ant, and  from  tbe  Judgment  refusing  to 
admit  the  will  to  probate,  tlie  proponents 
appeal.    Affirmed. 

Wesley  Martin  and  D.  C.  Chase,  for  appel- 
lants.   Boeye  &  Henderson,  for  appellee. 

McCLAIN,  C.  J.  1.  At  the  beginning  of  the 
trial  it  was  objected  by  proponents  that  the 
contestant  had  not  qualified  as  administra- 
trix and  had  failed  to  give  bond.  After  the 
examination  of  one  witness  for  contestant 
(who  had  tbe  opening  and  closing),  It  was 
made  to  appear  that  a  bond  had  been  filed 
by  the  administratrix  and  approved  by  the 
court  The  record  evidence  introduced  show- 
ed tbe  appointment  of  contestant  as  adminis- 
tratrix of  tbe  estate  of  Eugene  Wlltsey,  de- 
ceased, and  tbe  Issuance  of  letters  to  her  as 
socb  administratrix  with  tbe  will  annexed 
prior  to  tbe  commencement  of  the  trial,  and 
that  at  the  time  of  such  appointment  It  was 
provided  by  the  court  appointing  ber  tbat 
ber  bond  should  be  fixed  as  required  under 
further  order  of  tbe  court.  The  only  quee- 
tions  are  whether  ber  appointment  without 
bond  being  required  or  given  at  tbe  time 
was  void  In  such  sense  that  the  appointment 
could  be  collaterally  attacked,  and  whether 
the  error  could  be  cured  by  the  approval  of 
ber  bond  after  the  commencement  of  tbe 
trial.  In  Code,  {  3301,  It  Is  provided  that  the 
administrator,  except  as  otherwise  required, 
before  entering  on  tbe  discharge  of  his  duties 
must  give  a  bond  and  subscribe  an  oath 
the  same  in  substance  as  tbe  condition  of 
tbe  bond  prescribed  in  tbe  section,  which 
oath  and  bond  must  be  filed  with  the  clerk ; 
but  we  do  not  regard  the  giving  of  the  bond 
as  a  jnrisdictional  matter.  The  requirement 
as  to  a  bond  Is  no  doubt  mandatory,  and  the 
failure  of  the  court  to  require  bond  to  be 
given  may  constitute  error  which  may  be 
taken  advantage  of  in  the  proceeding  for 
her  appointment;  but  we  do  not  think  that 
a  failure  to  require  bond,  or  the  postpone- 
ment, as  in  the  present  case,  of  the  fixing  of 
tbe  amount  of  the  bond  by  tbe  court,  de- 
prives tbe  court  of  Jurisdiction  or  subjects 
tbe  order  of  appointment  to  collateral  at- 
tack in  a  proceeding  In  wbicb  tbe  adminis- 
trator claims  the  right  to  act  In  pursuance  of 
tbe  appointment  nud  letters  Issued  to  him. 
Beresford  v.  American  Coal  Co..  124  Iowa, 
84,  98  N.  W.  902,  70  L.  R.  A.  256;  Seery  v. 
Murray,  107  Iowa,  384,  77  N.  W.  1058;  Bunco 
v.  Bunce,  68  Iowa,  533,  13  N.  W.  7(K5.  It 
seems  to  us  tbat  it  would  be  wholly  unrea- 
sonable to  bold  tbat  after  letters  had  been 
duly  Issued  and  tbe  admlnlstratur  had  pro- 
ceeded to  act  In  the  exercise  of  tbe  authority 
which  the  letters  Issued  In  pursuance  of  a 
due  appointment  purported  to  convey  the 
court  issuing  tbe  letters,  when  objection  is 
made  that  no  bond  has  been  given  cannot 
cure  any  error  which  may  have  been  com- 


mitted in  the  proceeding  by  authorizing  the 
giving  of  such  bond  and  approving  tbe  bond 
so  given.  In  tbe  present  case  this  was  done 
before  the  court  had  proceeded  further  In 
tbe  pending  case  than  to  bear  the  testimony 
of  one  witness,  and  no  prejudice  whatever 
could  have  resulted  to  tbe  appellants.  They 
did  not  ask  tbat  this  witness  be  recalled,  or 
that  they  have  any  opportunity  to  question 
tbe  sufficiency  of  tbe  bond.  They  were  con- 
tent to  proceed  with  the  contest,  relying  upon 
the  objection  tliat  the  administratrix  had  no 
authority  to  make  it,  and  their  objection  is 
manifestly  unsound.  We  have  held  that, 
where  the  objection  Is  made  that  no  guardian 
ad  litem  for  a  minor  party  has  been  ap- 
pointed, tbe  error  may  be  cured  by  subse- 
quent appointment.  In  the  absence  of  any 
showing  of  prejudice.  Webster  v.  Page,  64 
Iowa,  461,  6  N.  W.  716;  Wlckersham  v.  Tlm- 
mons,  49  Iowa,  267. 

2.  In  a  prior  proceeding  for  the  probate  of 
this  same  will,  in  which  Eugene  Wlltsey 
during  his  lifetime  appeared  as  contestant, 
claiming  to  be  the  Illegitimate  son  of  tbe 
testator,  his  widow  (now  administratriz  of 
his  estate)  and  bis  children  were  substituted 
as  contestants;  and  a  Judgment  denying  tbe 
probate  of  the  will,  based  on  a  verdict  find- 
ing tbat  testator  was  unsound  of  mind  when 
the  win  was  executed,  and  was  unduly  influ- 
enced by  the  beneficiaries  under  the  will  to 
make  disposition  of  his  property  in  tbeli 
favor,  was  set  aside  on  appeal  to  this  court, 
on  the  ground  that,  as  tbe  will  disposed  only 
of  personal  proper^,  the  substituted  contest- 
ants, not  being  bis  personal  representatives 
by  law,  could  not  maintain  the  contest  See 
In  re  Wlltsey's  Estate,  122  Iowa,  423,  98 
N.  W.  294.  On  the  retrial  of  the  case,  re- 
sulting In  the  Judgment  from  which  this 
appeal  is  taken,  the  contestant,  who  bad  In 
the  meantime  been  appointed  administratrix 
of  the  estate  of  Eugene  Wlltsey,  offered  in 
evidence  the  transcript  of  tbe  shorthand 
notes  of  tbe  testimony  of  two  witnesses  given 
on  the  former  trial,  and  such  transcript  was 
received  over  the  objection  of  proponents. 
It  is  now  claimed  that  this  ruling  was  er- 
roneous. Code  Supp.  1902,  S  245a  (Acts  27th 
Gen.  Assem.  p.  16,  c.  9,  {  1),  provides  "that 
tbe  original  shorthand  notes  of  the  evidence 
or  any  part  thereof  heretofore  or  hereafter 
taken  upon  tbe  trial  of  any  cause  or  pro- 
ceeding, in  any  court  of  record  of  this  state, 
by  the  shorthand  reporter  of  such  court,  or 
any  transcript  thereof,  duly  certified  by  sucb 
reporter,  when  material  and  competent,  shall 
be  admissible  in  evidence  on  any  retrial  of 
the  case  or  proceeding  in  which  the  same 
were  taken,  and  for  purposes  of  impeach- 
ment in  any  case,  and  shall  have  the  same 
force  and  effect  as  a  deposition,  subject  to 
the  same  objections  so  far  as  applicable." 

Tbe  contention  of  appellants  is  that  this 
was  not  a  retrial  of  the  cause  or  proceeding 
in  which  the  testimony  was  originally  given 
because  this  contest  is  by  tbe  widow  of  Eu- 
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gene  Wlltsey  as  his  administratrix,  while  the 
former  contest  was  by  her  and  the  children 
in  their  own  IndiTldnal  rights,  and  that  there- 
fore the  evidence  on  the  former  trial  was  not 
taken  la  the  cause  or  proceeding  now  pend- 
ing; that  is,  that  the  present  case  or  proceed- 
ing Is  not  a  retrial  of  the  former  contest,  but 
is  a  new  contest  instituted  by  the  admin- 
istratrix. But  we  think  that  this  objection 
is  not  sound.  The  will  was  originally  pro- 
posed for  probate  in  1900,  and  objection  was 
made  to  the  probate  thereof  by  Eugene  Wllt- 
sey. The  court  erroneously  substituted  the 
widow  and  heirs  of  Eugene  Wlltsey  In  that 
proceeding  after  his  death,  and  the  testimony 
taken  was  testimony  in  a  proceeding  In  which 
there  was  an  objection  made  by  a  competent 
party,  but  in  which  there  had  been  an  im- 
proper substitution  of  parties.  After  the  re- 
versal in  this  court  the  case  went  back  for 
retrial  of  the  same  proceeding,  in  which 
there  had  been  in  the  meantime  a  proper  sub- 
stitution of  the  administratrix  of  the  origi- 
nal contestant.  No  new  issues  were  raised, 
and  the  evidence  taken  on  the  former  trial 
was  as  to  the  very  matters  determined  on 
the  subsequent  trial.  There  was  not  a  new 
proceeding  to  probate  the  will  of  Tolman 
Wlltsey,  but  there  was  simply  such  a  sub- 
stitution as  to  enable  the  court  to  properly 
proceed  in  that  case.  Now,  it  seems  to  us 
tlmt  the  proponents,  who  were  the  parties 
originally  proposing  the  will  for  probate,  and 
still  continuing  in  that  capacity,  cannot  ob- 
ject that  the  testimony  taken  on  the  first 
trial  is  testimony  which  was  taken  in  a  dif- 
ferent proceeding  from  that  in  which  it  was 
offered  on  the  second  trial.  The  conclusion 
might  be  different  if  the  first  contest  had 
been  by  the  widow  and  children  of  Eugene 
Wlltsey,  acting  in  their  own  right;  but  they 
were  only  substituted  parties  as  representa- 
tives of  Eugene  Wlltsey,  and  the  contest 
tried  and  disposed  of  was  the  contest  of 
Eugene  Wlltsey  himself,  and  not  a  contest 
originally  instituted  by  his  widow  and  heirs. 
The  proceeding  originally  instituted  for  the 
probate  of  the  will  of  Tolman  Wlltsey  is  the 
proceeding  in  which  the  present  trial  was 
bad.  and  we  hold  that  It  Is  the  same  proceed- 
ing as  that  In  which  the  first  trial  was  had, 
notwithstanding  the  fact  that  the  parties 
substituted  to  represent  him  on  that  trial 
were  in  legal  effect  different  from  the  party 
substituted  as  his  personal  representative  in 
the  present  trial. 

But,  without  regard  to  the  correctness  of 
the  conclusion  just  indicated,  we  could  not 
properly  reverse  for  the  error  relied  upon. 
The  witnesses  whose  testimony  was  Intro- 
duced by  the  transcript  testified  only  as  to 
the  relatlcmshlp  between  Eugene  Wlltsey  and 
Tolman  Wlltsey ;  and,  if  their  evidence  were 
entirely  excluded,  there  would  still  be  in  the 
record  such  uncontroverted  evidence  that 
Eugene  Wlltsey  was  the  Illegitimate  son  of 
Tolman  Wlltsey,  generally  and  notoriously 
recognized  by  him  as  such  during  his  life- 


time, that  a  verdict  based  on  any  other  con- 
clusion would  liave  l>een  set  aside  as  entirely 
without  support  in  the  evidence.  We  are 
not  justified  in  reversing  a  case  because  of 
the  improper  admission  of  evidence,  where 
the  result  could  not  Iiave  been  different  had 
such  evidence  l)een  excluded.  The  error,  If 
any,  was  without  prejudice,  and  cannot  be 
made  the  ground  of  reversal.  Dawson  v. 
Wlsner,  11  Iowa,  6;  Braddy  v.  Lumery,  11 
Iowa,  29;  Blair  Town  Lot  &  Land  Co.  v. 
Hlllis,  7fi  Iowa,  246,  41  N.  W.  6;  Newell  v. 
Martin,  81  Iowa,  238,  46  N.  W.  1120;  Hag- 
gard V.  Independent  School  Dlst.,  113  Iowa. 
486,  492,  85  N.  W.  777;  State  v.  McPherson, 
114  Iowa,  492,  601,  87  N.  W.  421;  Owen  v. 
Christensen,  106  Iowa,  394,  400,  76  N.  W. 
1003. 

3.  At  the  conclusion  of  the  evidence  for 
the  contestant,  and  again  at  the  conclusion 
of  the  whole  evidence,  proponents  moved  for 
a  direct  verdict  In  their  favor  on  account  of 
the  insufficiency  of  the  evidence  to  sustain 
a  verdict  for  c^otestants,  either  as  to  want 
of  mental  capacity  or  as  to  undue  influence ; 
and  they  now  assign  error  In  the  overruling 
of  these  motions.  Without  attempting  to  set 
out  the  evidence  In  full,  it  is  sufficient  to  say 
that  there  was  testimony  tending  to  show 
that  the  testator,  who  was  77  years  of  age, 
and  had  been  in  reasonably  good  health,  was 
taken  violently  ill  on  Sunday,  being  seized 
with  a  dizziness  from  which  he  fell  uncon- 
scious, and  that  this  illness  immediately  re- 
sulted in  a  bowel  complaint,  accompanied 
with  feverishness,  incoherence,  failure  to  rec- 
ognize relatives,  and  extreme  feebleness,  con- 
fining him  to  bis  l>ed  for  eight  or  nine  days, 
and  culminating  without  any  intermediate 
Improvement  in  his  physical  condition,  with 
his  death  at  the  end  of  that  period.  During 
this  time  he  was  surrounded  by  the  nephews 
and  nieces  who  are  the  recipients  of  bounty 
under  bis  will,  and  in  their  exclusive  charge. 
On  Wednesday  following  the  Sunday  on 
which  be  was  taken  sick  one  of  these  rel- 
atives procured  the  attendance  of  a  lawyer 
with  the  purpose  of  having  the  sick  man 
make  a  will,  but  no  will  was  drawn  op  on 
that  day,  nor  on  the  following  day  when  the 
lawyer  returned,  but  on  Friday  a  will  was 
drawn  and  executed,  disposing  of  the  per- 
sonal property  of  testator,  and  at  the  same 
time  four  deeds  were  executed  disposing  of 
his  entire  real  property  to  these  relatives. 
Eugene  Wlltsey,  the  illegitimate  son  of  tes- 
tator, resided  within  a  short  distance,  but  he 
was  not  called  to  the  bedside  of  his  father, 
and  no  mention  of  blm  Is  made  in  the  will. 
The  nephews  and  nieces  who  surrounded  tes- 
tator during  his  entire  illness  seem  to  hare 
had  considerable  anxiety  as  to  whether  he 
would  make  a  will,  for  he  had  declared  pre- 
viously that  he  bad  no  Intention  of  doing  »>. 
On  the  other  band,  there  is  some  evidence  tu 
show  that  he  was  on  bad  terms  with  his 
Illegitimate  son,  and  had  no  particular  de- 
sire that  this  son  should  Inherit  his  property. 
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II  la  Blgnlflcant,  however,  that  two  relatives 
who  are  legatees  to  small  amounts  testify 
that  on  Thursday  evening,  after  the  second 
visit  of  the  lawyer,  testator  declared  to  them 
that  "they  are  after  me  to  make  a  will.  I 
cannot  make  a  will.  I  don't  know  what  to 
<lo  with  my  property  at  all.  I  can't  do  any- 
thing with  It.  I  am  too  near  dead.  A  dead 
man  cant  make  a  will."  And  their  testi- 
mony as  to  the  situation  Is  somewhat  cor- 
roborated by  the  circumstance  that  the  rel- 
atives who  received  deeds  to  the  real  prop- 
erty seemed  to  think  it  safer  to  have  con- 
veyances made  to  them  outright  then  to 
depend  upon  provisions  in  the  will  for  their 
benefit  The  testimony  further  tends  to  show 
that  In  the  distribution  of  the  real  estate  by 
these  deeds,  as  well  as  In  the  deslgnatlcm  of 
the  legatees  in  the  will,  the  testator  was 
prompted  from  the  beginning  by  inquiries, 
especially  from  a  nephew  and  a  niece  who 
were  most  prominent  in  the  proceedings,  as 
to  what  the  testator  was  to  give  to  this  one 
and  to  that  one,  and,  so  far  as  we  can  dis- 
oover  on  a  reading  of  the  record,  he  never 
at  any  time  made  any  independent  statement 
af]  to  who  was  to  be  a  recipient  of  his  bounty. 
Suggestions  being  made  to  him,  he  would 
assent,  modify,  or  negative,  but  he  did  not 
apparently  proceed  of  his  own  volition  to 
dictate  the  distribution  of  his  property.  In- 
deed, it  appears  that  legacies  to  two  of  the 
legatees  were  added  after  the  will  was 
drawn,  on  the  suggestions  of  the  nephew 
present  that  testator  ought  to  do  something 
for  theuL  The  name  of  Eugene  Wlltsey 
seems  to  have  been  suggested  to  the  tes- 
tator, with  the  question  whether  he  was 
bis  sworn  son,  the  Implication  evidently  be- 
ing that  otherwise  there  was  no  obligation 
to  make  provision  for  him,  and  no  such  pro- 
vision was  made. 

The  testimony  also  tends  to  show  that  tes- 
tator was  entirely  unable  by  reason  of  weak- 
ness to  sit  up  in  bed  or  guide  his  own  hand 
lu  aflSxing  his  signature  to  the  will  and  the 
deeds,  but  that  they  were  successively  placed 
In  front  of  him  and  his  hand  was  guided  by 
his  nephew.  There  is  some  conflict  In  the 
evidence  on  this  point,  but  the  testimony  to 
which  we  have  Just  referred  is  strongly  cor- 
roborated by  an  inspection  of  the  Instru- 
ments themselves,  which  have  been  certified 
to  us  for  that  purpose,  and  a  comparison  of 
the  illegible  scrawls  which  pass  for  testator's 
signature  as  compared  with  his  signature 
when  in  good  health  as  shown  by  other  ex- 
hibits. Under  these  circumstances  we  have 
not  the  slightest  doubt  as  to  the  necessity  of 
submitting  to  the  jury  the  question  of  undue 
liifluence.  In  determining  whether  the  will 
represents  the  uninfluenced  judgment  and 
purpose  of  testator,  or  whether  it  Is  the 
result  of  snrroundlng  Influences  brought  to 
bear  upon  him,  his  physical  condition  and 
strength  of  mind  as  affected  by  illness  may 
oe  taken  into  account  In  the  Matter  of  the 
Will  of  Convey,  52  Iowa,  107,  2  N.  W.  1084; 


Bates  V.  Bates,  27  Iowa,  110, 1  Am.  Rep.  200. 

With  reference  to  testamentary  capacity, 
the  contention  is  not  that  testator  was  of 
unsound  mind  in  the  general  acceptance  of 
that  term,  but  that  by  reason  of  his  illness 
and  his  physical  weakness  be  had  not  suf- 
ficient mental  capacity  at  the  time  to  make 
an  intelligent  disposition  of  his  property,  and 
we  think  there  was  sufficient  evidence  on 
this  question  to  authorize  the  court  to  sub- 
mit It  to  the  determination  of  the  jury.  Man- 
att  v.  Scott  106  Iowa,  203,  215,  76  N.  W.  717, 
68  Am.  St  Rep.  293 ;  Meeker  v.  Meeker,  74 
Iowa,  352,  37  N.  W.  773,  7  Am.  St  Rep.  489 ; 
In  re  Betts"  Estate,  113  Iowa,  111,  84  N.  W. 
975:  Phillips  V.  Phillips,  93  Iowa,  615,  61 
^.  W.  1071.  The  jury.  In  answer  to  special 
interrogatories,  found  undue  Influence  and 
vsant  of  mental  capacity.  If  we  could  reach 
the  conclusion  that  want  of  mental  capacity 
was  not  sufficiently  made  out  nevertheless 
the  verdict  must  stand  mi  the  other  finding, 
which  is  unquestionably  supported  by  the  evi- 
dence. In  re  Will  of  Selleck,  126  Iowa,  678, 
101  N.  "W.  453. 

The  other  errors  assigned  are  not  argued, 
and  need  not  therefore,  be  considered. 

An  apparent  misapprehension  on  the  part 
of  appellant's  counsel  as  to  the  interpreta- 
tion of  rule  64  has  rendered  the  appellant's 
aigument  in  this  case  much  more  voluminous 
than  Is  necessary.  That  rule  provides  that 
"•if  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  or  finding,  in  fact  or  law,  is 
assigned,  the  statement  shall  contain  a  con- 
densed redtai  of  the  evidence  in  narrative 
form  so  as  to  present  the  substance  clear- 
ly and  concisely."  Counsel  for  appellant 
have  evidently  interpreted  this  to  require  the 
setting  out  of  the  testimony  of  each  witness 
1)1  his  examination  in  chief,  cross-examina- 
tion, and  examination  in  rebuttal,  but  this 
clearly  la  not  what  the  rule  contemplates. 
Such  a  condensed  narrative  is  exactly  what 
the  abstract  Is  required  to  contain  under 
rule  53.  See  cases  cited  under  Code,  {  4118. 
It  is  not  necessary,  nor  is  it  desirable,  that  in 
the  argument  the  evidence  be  thus  set  out  in 
detail  as  to  the  testimony  of  each  witness. 
What  is  required  by  rule  64  is  that  where 
appellant  relies  on  the  insufficiency  of  the 
evidence,  he  shall  give  the  substance  of  the 
evidence  In  narrative  form,  and  not  the 
testimony  of  the  witnesses.  Steele  v.  Crab- 
tree  (Iowa)  106  N.  W.  763.  He  should  com- 
pile from  the  testimony  of  the  witnesses  a 
connected  narrative  of  what  he  relies  on  as 
shown  by  the  testimony,  with  proper  refer- 
ence to  the  pages  of  the  abstract;  and,  if 
he  is  Insisting  that  there  is  a  la<^  of  evi- 
dence as  to  facts  material  to  the  sustaining 
of  the  verdict  he  should  Indicate  wherein 
the  testimony  of  the  witnesses  fails  to  es- 
tnbllsh  or  tend  to  establish  the  facts  essential 
to  support  the  verdict  In  this  case  appel- 
lant has  in  his  brief  and  argument  set  out 
76  pages  of  the  testimony,  which  we  could 
have  read  just  as  easily  in  the  abstract    A 
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proper  Interpretation  of  tbe  rale  would  In 
this  case  have  very  mncb  redaced  tbe  charges 
for  printing. 

Finding  no  prejudicial  error  In  the  record, 
the  judgment  of  the  trial  court  la  affirmed. 

BEEMBR,  J.  (concurring).  I  agree  to 
the  conclusion,  but  not  to  tbe  construction 
placed  upon  section  245a  of  the  Code  Sup- 
plement of  1902.  I  do  not  wish  to  announce 
tbe  rule  or  be  bound  by  an  announcement 
that  a  special  finding  upon  an  Issue  for 
which  there  Is  no  evidence  whatever  Is  cured 
bj-  a  finding  upon  another  issue  which  there 
is  evidence  to  sustain. 


CHICAGO  LUMBER  &  COAL  CO.  v.  GAR- 

MER  et  al. 
(Supreme  Court  of  Iowa.    Nov.  17,  1906.) 

1.  MscnANics'  Liens— BuroBCBMEST—Strm- 

CIENCT  OF   EVIDENCIE. 

Evidence  in  action  to  establisii  mechanic's 
lien  examined,  and  held  sufficient  to  sustain  a 
finding  that,  at  the  time  tbe  owner  made  certain 
payments  to  the  contractor,  she  had  no  knowl- 
edge that  plaintiff  was  furnishing  the  materials 
for  tbe  improvement. 

2.  Mechanics'  Liens — EsTABLisiofENT— Evi- 
DENOB — Burden  op  Proof. 

Under  a  building  contract,  discontinued  for 
inability  to  complete  work,  providing  that  in 
case  of  discontinuance  thereof^  the  excess  of  the 
amount  remaining  to  be  paid  under  the  contract 
over  the  expense  incurred  by  the  owner  in  fin- 
ishing the  work,  should  he  paid  to  the  contractor, 
and  that  such  expense  incurred  by  the  owner 
should  be  audited  and  certified  by  the  architect, 
whose  certificate  should  be  conclusively  upon  the 
parties,  a  subcontractor,  in  an  acion  to  enforce 
his  mechanic's  lien,  has  tbe  burden  of  intro- 
ducing in  evidence  the  architect's  certificate  au- 
diting the  expense  of  completing  the  building, 
since  a  subcontractor  must  enforce  his  lien  In 
subordination  to  the  original  contract,  and  his 
right  is  dependent  on  tlie  existence  of  an  in- 
debtedness on  tbe  part  of  the  owner  to  the  orig- 
inal contractor. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  §  556.] 

3.  Principal  and  Agent  —  Abohiteot  as 
Agent— Arbitratobs — Knowledge  of  Ar- 
chitect— Notice  to  Owner. 

An  architect,  whose  duties,  specifically  pre- 
scribed under  a  building  contract,  did  not  in- 
volve the  ascertainment  of  the  source  of  the  ma- 
terials used  or  laborers  employed,  or  whether 
payment  therefor  was  made,  and  whose  only 
connection  with  these  was  the  passing  upon  the 
quality  of  materials,  the  character  of  the  work, 
and  the  making  of  estimates  as  a  basis  of  pay- 
ment, was  rather  an  arbitrator  between  the  par- 
ties than  an  agent  of  the  owner,  and  hence 
knowledge  of  such  architect  as  to  the  furnishing 
of  the  materials  therefor  by  the  subcontractor 
was  not  notice  to  the  owner. 

4.  Contracts  —  Conditionb  as  to  Alteba- 
TIORS— Waiveb. 

The  moving  of  a  partition  enlarging  a  porch 
increasing  the  height  of  the  wall  and  the  depth 
of  the  foundation  of  a  building  are  "alterations," 
within  a  condition  of  a  building  contract  pro- 
viding that  no  "alterations"  should  be  made  in 
the  work  except  on  written  order  of  the  archi- 
tect stating  the  amount  to  be  paid  for  such 
alterations,  and  hence  the  owner  is  not  liable 
for  the  changes  when  made  without  the  archi- 
tect's written  order,  in  the  absence  of  a  waiver 
of  the  condition,  even  though  the  architect  orally 


ordered  such  changes,  unless  ratification  of  snch 
order  is  shown. 

[E>d.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  11,  Contracts,  i  1123.] 

Appeal  from  District  Conrt,  Polk  County ; 
Wm.  H.  McHenry,  Judge. 

Plalntur  supplied  B.  F.  Garmer  materials 
with  which  to  erect  a  dwelling  house  for  Mrs. 
W.  B.  Bastlan,  and  in  this  action  prays  judg- 
ment therefor  against  Garmer,  and  for  tbe 
establishment  of  a  mechanic's  lien  on  tbe 
property.  Judgment  was  entered  against 
Garmer,  but  otber  relief  was  denied.  The 
plaintiff  appeals.    Affirmed. 

Clinton  L.  Nourse,  for  appellant  Halloran 
&  Starkey,  for  appellees.  Parker  &  Uart- 
man,  for  Shackelford  Bride  Co. 

LADD,  J.  The  defendant,  Mrs.  W.  B.  Bas- 
tlan, entered  into  a  contract  with  ber  code- 
fendant,  B.  F.  Garmer,  September  10,  1904. 
by  the  terms  of  which  tbe  latter  agreed  to 
fnmlsb  material  for,  and  erect,  a  dwelling 
bouse  on  her  lot  for  tbe  consideration  of 
$2,376.  Thereafter  Garmer  contracted  for 
tbe  necessary  lumber  and  mill  work  witb 
plaintiff,  who  delivered  goods  to  the  value  of 
$614,36  between  October  Ist  and  November 
3d  inclusive.  On  Novemoer  4tb  tbe  con- 
tractor notified  the  architect  that  it  was  Im- 
possible for  him  to  complete  the  contract  and 
three  days  later  tbe  architect  certified  that 
this  was  sufficient  ground  for  its  forfeiture. 
Therepon  Mrs.  Bastian  completed  the  bouse 
at  an  expense  of  $1,167.52.  She  bad  previous- 
ly paid  Garmer  on  certificates  of  the  architect 
$600  October  17th,  and  the  same  amount 
October  28,  1904.  These  payments  were  ac- 
cording to  the  terms  of  the  contract  and,  as 
affecting  them,  tbe  only  issue  to  be  determin- 
ed Is  whether,  at  the  time  of  making  them, 
the  owner  had  knowledge  that  plaintiff  was 
furnishing  the  material.  If  she  was  aware  of 
this,  the  law  seems  to  be  well  settled  that 
payment  to  the  contractor  will  not  constitute 
a  defense.  Chicago  Lumber  Co.  v.  Woodslde, 
71  Iowa,  359,  32  N.  W.  381 ;  SImmonson  Bros. 
Mfg.  Co.  V.  Citizens'  State  Bank,  105  Iowa, 
204,  74  N.  W.  905;  Wbeelodt  v.  Hull,  l-_'4 
Iowa,  752, 100  N.  W.  863;  Page  v.  Grant  127 
Iowa,  249,  103  W.  W.  124.  And  tbe  contract 
In  substance  so  provided.  See  Queal  ft  Co.  v. 
Stradley,  117  Iowa,  748,  90  N.  W.  588.  As 
bearing  on  Mrs.  Bastlan's  knowledge  tbe  evi- 
dence is  in  sharp  conflict.  The  manager  of 
plaintiff  testified  to  two  conversations  witb 
ber  at  his  office.  She  denied  having  bad  one, 
and  claimed  that  tbe  otber  was  subsequent  to 
tbe  last  payment  He  Is  somewhat  corrobo- 
rated by  tbe  bookkeeper  of  tbe  company  who, 
however,  fixed  tbe  date  two  or  three  weeks 
later  than  tbe  manager.  On  the  other  band, 
be  Is  somewhat  discredited  by  other  circum- 
stances. He  testified  that  at  the  first  Inter- 
view she  stated  that  "she  was  going  to  pay 
tbe  bills  BO  as  to  be  safe."  But  under  an 
arrangement  with  the  owner,  one  Perry  wno 
paying  all  tbe  bills,  and  her  husband  testified 
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that  the  manager  had  said  to  him  that  he 
was  not  certain  whether  it  was  Mrs.  Bastian 
or  Perry  who  bad  promised  to  pay.  The 
manager  denied  this.  MoreoTer.  Mrs.  Bas- 
tian claimed  that  the  first  time  she  bad  ever 
met  the  manager  was  at  the  architect's  office 
subsequent  to  the  forfeiture  of  the  contract, 
and  she  is  corroborated  in  this  by  the  fact 
that  Perry  then  Introduced  her  to  the  man- 
ager, a  circumstance  unlikely  to  have  occur- 
red had  the  interviews  taken  place  at  his 
office  as  he  testified.  Both  agree  that  she 
telephoned  to  him  but  once.  The  manager 
fixed  the  time  as  Monday  after  the  first  inter- 
view, while  she  said  It  was  the  day  after  the 
last  payment  In  this  she  Is  corroborated  by 
the  clerk  of  the  architect,  who  recalled  a 
conversation  on  that  day  In  which  she  Inform- 
ed Mrs.  Bastian,  In  response  to  a  question 
where  Garmer  had  obtained  materials,  se- 
cilred  telephonic  connection  with  the  plain- 
tiff for  her,  and  heard  a  conversation  over 
the  telephone  substantially  as  testified  by 
both  parties.  Qarmer  testified  that  when  he 
was  putting  In  the  foundation  Mrs.  Bastian 
asked  him  who  was  furnishing  the  glass, 
that  be  informed  her,  and  that  she  subse- 
quently inquired  of  blm  whether  be  had  paid 
plaintiff  out  of  the  first  money  given  blm. 
Mrs.  Bastian  admitted  having  made  the  In- 
quiry with  reference  to  the  glass,  but  testified 
that  it  was  a  couple  of  days  before  be  aban- 
doned the  contract,  and  that  nothing  was 
said  concerning  who  was  furnishing  the  ma- 
terials. It  will  thus  be  seen  that  treating 
witnesses  as  of  equal  credibility  the  record 
warranted  a  finding  tllat  the  talk  over  the 
telephone  occurred  subsequent  to  the  last  pay- 
ment. While  two  witnesses  testified  to  a  con- 
versation at  the  office,  they  were  not  agreed 
as  to  the  date,  and  BIrs.  Bastian  is  corrobo- 
rated by  her  husband  in  respect  to  the  man- 
ager's doubt  whether  she  promised  to  pay  and 
also  by  the  circumstance  that  she  was  intro- 
duced to  the  manager  at  the  architect's  office 
subsequent  to  the  last  payment  Her  testi- 
mony is  quite  as  reasonable  as  that  of  Gar- 
mer's,  as  she  would  be  unlikely  to  make  the 
Inquiries  concerning  the  art  glass  so  long 
before  it  was  required  or  her  interview  with 
the  manager  concerning  the  same.  The  evi- 
dence on  the  part  of  the  defendant  Is  quite 
as  reasonable  as  that  in  plalntifTs  behalf, 
and  as  the  witnesses  were  before  the  dis- 
trict court  having  superior  advantages  for 
weighing  their  credibility,  we  are  not  in- 
clined to  Interfere  with  its  finding  that  Mrs. 
Bastian  was  not  advised  that  plaintiff  was 
furnishing  the  materials  prior  to  making  the 
payments. 

2.  Appellant  next  insists  that  the  forfeiture 
of  the  contract  was  irregular  In  that  there 
was  no  certificate  of  the  architect  of  grounds 
therefor,  and  that  his  certificate  of  the  cost 
of  completing  the  house  was  not  Introduced  In 
evidence.  As  already  noted,  the  certificate 
first  mentioned  was  proven.  See  White  v. 
Mitchell  (Ind.  A  pp.)  65  N.  B.  1061.    If  the 


last  was  essential  tbe  burden  was  upon  the 
plaintiff  to  introduce  it  The  portion  of  arti- 
cle 6  of  the  contract  Involved  reads:  "In 
case  of  such  discontinuance  of  the  employ- 
ment of  the  contractor  he  shall  not  be  entitled 
to  receive  any  further  payment  under  this 
contract  until  tbe  said  work  shall  be  wholly 
finished,  at  which  time,  if  the  unpaid  balance 
of  the  amount  to  be  paid  under  this  contract 
shall  exceed  the  expense  incurred  by  the 
owner  In  finishing  the  work,  such  excess  shall 
be  paid  by  the  owner  of  the  contractor;  but 
if  such  expense  shall  exceed  such  unpaid 
balance,  tbe  contractor  shall  pay  the  differ- 
ence to  the  owner.  The  expense  incurred 
by  the  owner  as  herein  provided,  either  for 
fumlahing  materials  or  for  finishing  the  work, 
and  any  damage  incurred  through  such  de- 
fault, shall  be  audited  and  certified  by  the 
architects,  whose  certificate  thereof  shall  be 
conclusive  upon  the  parties.  Tbe  rule  pre- 
vails that  the  subcontractor  must  enforce  his 
lien  in  subordination  to  the  original  contract, 
and  that  be  cannot  insist  upon  payments  by 
the  owner  different  in  manner  or  In  greater 
amounts  than  those  stipulated  in  tbe  contract, 
save  as  this  rule  may  be  modified  by  knowl- 
edge that  the  subcontractor  is  furnishing  ma- 
terial and  lumber  on  credit  Stewart  v. 
Wright  52  Iowa,  335,  S  N,  W.  144;  Martin 
V.  Morgan,  64  Iowa,  270,  20  N.  W.  184 ;  Epen- 
eter  v.  Montgomery  County,  98  Iowa,  159, 
67  N.  W.  93.  The  burden  Is  upon  the  sub- 
contractor, before  a  lien  will  be  enforced 
against  the  owner  to  show  that  there  was 
such  an  Indebtedness  on  the  part  of  the  owner 
to  tbe  contractor  either  at  the  time  of  the 
subcontractor's  accounts  commenced  or  later 
as  will  Justify  the  court  In  decreeing  a  lien. 
Parker  v.  Scott  82  Iowa,  266,  47  N.  W.  1078 ; 
Martin  v.  Morgan,  64  Iowa,  270,  20  N.  W. 
184.  As  the  oontract  had  been  forfeited,  the 
contractor,  under  the  express  conditions  of 
the  agreement,  was  not  entitled  to  receive 
any  further  payment  until  the  work  was  fin- 
ished. Tbe  owner's  indebtedness  to  the  con- 
tractor could  only  be  established  by  showing 
the  completion  of  the  wotk,  and  that  the  un- 
paid balance  of  the  amount  stipulated  to  be 
paid  exceeded  the  expense  Incurred  by  the 
owner  In  completing  the  building.  It  is  evi- 
dent then,  that  if  the  certificate  of  the  archi- 
tect auditing  the  expense  of  completing  the 
building,  was  essential,  a  point  not  decided, 
the  burdoi  was  on  the  plaintiff  to  Introduce 
it  See  American  Bonding  Company  v.  Gib- 
son County,  127  Fed.  671,  62  G.  C.  A.  397; 
International  Cement  Co.  v.  Beifeld,  173  III. 
179,  60  N.  E.  716.  It  should  be  added,  how- 
ever, that  the  defendant  Introduced  evidence 
showing  that  the  reasonable  expense  of  com- 
pleting the  house  substantially  equaled  the 
unpaid  balance  of  the  contract  ^nd  therefore 
that  nothing  was  due  from  the  owner  on 
this  account 

8.  Appellant  also  contends  that  knowledge 
of  the  architect  that  piaintlff  was  furnish- 
ing the  contractor  materials  was  notice  to 
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the  owner  on  the  groond  that  be  wag  her 
asent.  This  necessarily  depends  npon  the 
terms  of  the  contract,  as  the  record  contains 
no  other  evidence  of  the  architect's  engage- 
ment The  contract  prescribes  the  archltecf  a 
duties  specifically,  none  of  which  Involved  as- 
certaining the  source  of  the  materials  used 
or  laborers  employed  or  whether  payment 
therefor  had  been  made.  His  only  connec- 
tion with  these  was  the  duty  of  passing  upon 
the  quality  of  materials,  the  character  of  the 
work,  and  in  making  estimates  of  what  had 
been  done  as  a  basis  of  payment  In  all  re- 
spects his  duties  are  those  of  an  arbitrator 
between  the  parties,  in  matters  specified.  He 
was  in  the  employment  of  one  no  more  than 
the  other,  though  doubtless  he  was  to  be  paid 
for  his  services  by  the  owner.  But  the  mere 
payment  of  services  does  not  render  the  pay- 
ee an  agent  or  employg.  C!oncedlng  him  to 
have  been  the  agent  of  both  parties  in  the 
matters  numerated,  this  would  not  indicate 
that  be  was  authorized  to  act  for  the  owner 
In  any  other  affair.  It  Is  elementary  that 
the  principal  can  <Hil7  be  charged  with  knowl- 
edge of  the  agent  when  such  knowledge  is 
of  matters  pertaining  to  the  particular  trans- 
action In  which  the  agent  is  authorized  to  act 
Sec(md  National  Bank  v.  Curren,  36  Iowa, 
56S.  Not  being  ber  agent  In  any  matter  con- 
nected with  the  purchase  or  payment  of  ma- 
terials, the  architect's  knowledge,  If  any  he 
had,  that  these  were  being  obtained  of  plain- 
tiff, was  not  chargeable  to  the  owner. 

4.  Compensation  for  extras  Is  said  to  be 
due  the  contractor.  Of  these,  moving  a  parti- 
tion, enlarging  the  rear  porch,  and  increas- 
ing the  height  of  the  wall  were  clearly  alter- 
ations, and  with  reference  thereto  the  con- 
tract provides  that  "no  alterations  shall  be 
made  in  the  work  ezc^t  upon  written  order 
of  the  architects;  and  the  amount  to  be  paid 
by  the  owner,  or  allowed  by  the  contractor 
by  virtue  of  such  alterations  to  be  stated  in 
said  order.  Should  the  owner  and  contractor 
not  agree  as  to  amount  t<f  be  paid  or  allowed, 
the  work  shall  go  on  under  the  order  requir- 
ed above,  and  In  case  of  failure  to  agree,  the 
determination  of  said  amount  shall  be  refer- 
red to  arbitration,  as  provided  for  in  Article 

12  of  this  contnust"  These  were  made  with- 
out such  written  order.  The  manifest  ob- 
ject of  such  a  provision  was  to  cut  off  all 
possibility  of  controversy  between  the  parties 
by  fixing  the  Increased  compensation  of  the 
contractor  in  advance  and  to  protect  the  own- 
er against  doubtful  claims.  Such  agreements 
are   uniformly  enforced.    Abbott  v.    Oatch, 

13  Md.  814,  71  Am.  Dec.  635;  O'Keefe  v. 
St  Francis  Church.  59  Conn.  B51,  22  Atl.  325; 
Howard  v.  By.  (Pla.)  5  South.  356;  Northern 
Light  Lodge  v.  Kennedy,  7  N.  D.  146  78  N. 
W.  524;  White  v.  Ry.,  50  CaL  417;  Monarch 
V.  New  Orleans,  4a  La.  Ann.  991,  22  South. 
259.  This  may  be  waived.  Badders  v.  Da- 
vis. 88  Ala.  367,  6  South.  834;  Otbson  County 
v.  Motherwell  Iron,  etc.,  Co..  128  Ind.  364.  24 
N.  E.  lis.  Mrs.  Bastian  denied  that  she  di- 
rected any  of  these  alterations,  or  was  aware 


of  them  until  long  after  they  had  been  made; 
and  there  was  no  evidence  of  ratification. 
Oarmer's  testimony  was  to  the  contrary.  The 
district  court  must  have  found  that  thoe 
was  no  waiver  of  the  oondltlon  quoted,  and 
with  that  conclusion  we  are  not  Inclined  to 
disagree.  Even  If  the  architect  orally  order- 
ed anything  additional,  this  was  without  aur 
thority  of  the  owner,  and.  In  the  absence  of 
ratification,  was  not  binding  on  her.  Stark- 
weather r.  Ooodman,  48  Conn.  101,  40  Am. 
Bep.  162;  Langley  v.  Bouss  (N.  T.)  77  N.  E. 
116&  In  excavating  for  the  walls  It  was 
discovered  that  the  earth  was  soft,  being  at 
the  location  of  an  old  ditch  which  bad  been 
filled,  and,  as  Garmer  testified,  the  architect 
directed  him  to  deepen  the  trench  and  put 
In  a  concrete  footing.  What  the  material 
above  may  have  been  does  not  appear.  Ap- 
pellant Insists  that  tlie  cost  of  digging  and 
of  the  concrete  were  for  extras,  and  not  for 
alterations  within  the  meaning  of  the  above 
condition.  The  term  "extra"  in  a  builder's 
contract  is  something  outside  of  or  in  ad- 
dition to  that  exacted  by  the  contract,  and,  if 
entirely  independent  and  apart  therefrom, 
might  not  be  Included  In  the  term  "altera- 
tion" as  employed.  But  here  there  was  mere- 
ly a  change  In  the  depth  of  the  foundation, 
whether  of  the  same  kind  of  material  does 
not  appear,  owing  to  the  conditicMt  of  the  soil. 
An  alteration  la  defined  as  "a  change  effect- 
ed; a  change  of  form  or  state,  especially  one 
which  does  not  affect  the  identity  of  the  sub- 
ject" Century  Dictionary.  To  alter  means 
to  change  or  modify;  to  change  In  form  with- 
out destroying  Identity.  Heiple  v.  Clacka- 
mas Conn^  (Or.)  25  Pac.  291.  Black's  Law 
Dictionary  adds  to  the  above  definition,  "to 
vary  In  some  degree,"  and  in  2  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  the  word  is  tersely 
defined  "to  make  different  from  what  it 
was."  The  standard  Dictionary  says  it 
means  "to  cause  to  be  dlffaent  In  some  re- 
spect; to  make  change  in;  vary  In  some  de- 
gree without  making  entire  diange."  Bee 
Seealons  ▼.  State  (Qa.)  41  S.  E.  259.  In 
Davenport  t.  Magoon  (Or.)  4  Pac.  290,  67 
Am.  Bep.  1,  in  construing  a  lease  allowing 
alterations,  the  court  said:  "To  alter  or  to 
make  alteration  in  a  building  or  thing,  It  is 
necessary  to  vary  or  change  the  form  or 
nature  of  such  building  or  thing  without 
destroying  its  Identity.  The  idea  Is  that 
the  identity  of  the  subject  is  preserved,  al- 
though the  form  or  nature  may  be  modified 
or  dianged."  From  these  deflnitionB  it  is 
very  evident  that  the  extending  of  the  walls 
of  this  house  deeper  into  the  earth  than  was 
at  first  planned  was  a  mere  change  without 
affecting  the  Identity  of  the  structure,  and 
therefore  an  alteration  within  the  meeninfr 
of  the  condition  quoted.  What  has  been  said 
concerning  the  issue  of  waiver  Is  applicable 
to  this  Item. 

The  court  did  not  err  in  dismissing  the 
claim  for  extras,  and  the  decree,  denying  re- 
lief against  Mrs.  Bastian,  is  affirmed. 
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lARSON  T.  LARSON. 

(Supreme  Court  of  Iowa.    Nov.  19,  1906.) 

AlTEAI/— AlTIBMANCB— FAILUBB  TO   FiLB  AB- 
QUMENI. 

Where  no  argament  Is  filed  by  appellant 
at  the  time  of  submission,  the  cause  must  be  af- 
firmed. 

[Bid.  Note. — ^For  cases  in  point,  see  Omt.  Dig. 
vol.  3,  Appeal  and  Brror,  {  3109.] 

Appe&l  from  District  Court,  Hardin  Coun- 
ty; J.  R.  Wliitaker,  Jndge. 

Suit  for  divorce.  Judgment  for  the  plain- 
tiff, fh>in  which  the  defendant  appeals.  Af- 
firmed. 

Albrook  &  Lnndy,  for  appellee. 

FEB  CURIAM.  This  case  was  submitted 
at  the  October  period  on  the  record  as  It  then 
stood.  No  argument  having  been  filed  by 
the  appellant  at  the  time  of  submission,  the 
case  must  be,  and  it  is,  afllrmed. 

Affirmed. 


LUICK  V.  LUICK. 
(Supreme  Court  of  Iowa.    Nov.  20,  190a) 

1.  DivoBCB— Cbuel  and  iNmniAR  Tbeatuxnt 
— EviDENCK— SxnnciBNOt. 

In  a  suit  by  a  wife  for  divorce,  it  appeared 
tliat  the  hnsband  frequently  kicked  her,  assault- 
ed her  in  a  violent  manner,  and  with  deadly 
weaiH>ns,  threatening  to  maim  her  and  take  her 
life,  and  almost  daily  addressed  her  with  pro- 
fane epithets  and  curses,  called  her  vile  names, 
and  accused  her  of  unchastity.  These  acts 
were  done  in  the  presence  of  their  children,  the 
oldest  a  ^irl  of  lo  years  of  age.  Beld.  to  war- 
rant a  divorce  on  the  ground  of  cruel  and  in- 
human treatment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   17,   Divorce,   gfi  67,   ^8,   69,   83.] 

2.  Sake— AuifORT. 

In  a  suit  by  a  wife  for  divorce,  it  &ppea.Tei 
that  she,  before  the  marriage,  owned  80  acres 
of  land,  and  that  the  husband  had  only  a  small 
amount  of  personalty.  The  80  acres  were  sub- 
sequently sold,  and  the  proceeds  devoted  to  the 
purchase  of  160  acres  of  other  land,  the  title 
to  which  was  taken  in  the  name  of  the  wife. 
The  huslmnd  subsequently  acquired  in  his  own 
name  an  adjacent  farm,  which  he  owned  subject 
to  incumbrances.  He  was  also  the  owner  of 
considerable  personal  property.  Held,  that  a  de- 
cree awarding  to  the  wife  on  granting  her  a 
divorce  160  acres  standing  in  her  name,  and  di- 
recting the  husband  to  i>ay  all  debts  contracted 
by  him,  and  on  which  the  wife  might  lie  made 
legally  liable,  merely  confirmed  in  the  wife  the 
title  to  that  which  she  owned  during  the  mar- 
riage, and  the  husband  could  not  complain  there- 
of. 

[Ed.  Note.— For  cnRes  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  S  706.] 

Appeal  from  District  Court,  Franklin  Coun- 
ty;  "W.  D.  Evans,  Judge. 

Action  by  plaintiff  for  a  divorce,  alimony, 
and  the  custody  of  the  minor  children  of  the 
parties.  There  was  a  decree  In  favor  of 
plaintiff,  and  therefrom  the  defendant  ap- 
peals.   Affirmed. 

Purcell,  Bradley  &  Divit  and  H.  C.  Liggett, 
for  appellant.    B.  P.  Andrews,  tor  appellee. 


BISHOP,  J.  The  parties  to  this  suit  were 
married  In  Franklin  county  in  the  year  1887. 
They  continued  to  live  in  that  county  until 
the  year  1901,  when  they  removed  to  North 
Dakota.  In  March,  1906,  plaintiff,  with  her 
children,  of  which  there  were  tliree,  left  de- 
fendant, and  returned  to  Franklin  county 
where  they  have  since  resided.  The  ground 
of  plalntifTs  complaint  is  cruel  and  Inhuman 
treatment  such  as  to  endanger  life.  The 
evidence  on  the  subject  Is  very  voluminous, 
and,  as  no  good  purpose  could  be  subserved 
by  such  an  undertaking,  we  shall  not  even 
assume  to  set  forth  a  synopsis  thereof.  Suf- 
fice it  to  say  that  we  have  read  the  evidence 
In  detail  and  our  reading  has  satisfied  us 
that  the  competent  evidence  warranted  the 
trial  court  In  finding  that  the  defendant  had 
become  accustomed  to  almost  daily  abuse 
of  plaintiff  such  as  that  no  husband  ought 
to  Inflict  upon  his  wife  and  the  mother  of 
his  chiidrffli,  and  such  as  that  no  wife  ought 
to  l>e  compelled  to  endure.  He  frequently 
kicked  her.  Assaulted  her  In  a  violent  man- 
ner and  with  deadly  weapons  and  threatening 
to  main  her  and  to  take  her  life.  Almost 
daily  be  addressed  her  with  profane  ^ithets 
and  curses,  called  her  vile  names,  accused 
her  of  unchastity,  etc.  And  all  this  in  the 
presence  of  their  children,  the  oldest  a  girl 
now  15  years  of  age.  That  such  treatment 
is  calculated  to  affect  the  health  of  the  aver- 
age woman  no  one  can  doubt,  and  the  trial 
court  was  warranted  In  finding  that  such  had 
been  the  effect  In  plaintiff's  case.  We  have 
repeatedly  held  that  upon  a  state  of  facts 
such  as  here  appear  a  divorce  was  proper. 
Wheeler  v.  Wheeler,  53  Iowa,  511,  6  N.  W. 
689;  Shook  v.  Shook,  114  Iowa,  592,  87  N. 
W.  680;  Berry  v.  Berry,  115  Iowa,  543,  88 
N.  W.  1075. 

Complaint  is  made  of  the  allowance  of 
alimony.  When  the  parties  were  married 
the  plaintiff  owned  a  farm  of  80  acres  in 
Franklin  county.  The  defendant  had  noth- 
ing except  a  small  amount  of  personal  prop- 
erty. When  the  move  was  made  to  Dakota 
the  farm  was  sold,  and  the  proceeds  devoted 
to  the  purchase  of  160  acres  of  land  In  that 
state,  the  title  to  which  was  taken  in  the 
name  of  plaintiff.  These  several  farms  con- 
stituted the  home  of  the  family,  and  furnish- 
ed the  support  therefor.  Subsequent  to  the 
removal  to  Dakota,  defendant  acquired  title 
in  his  own  name  to  an  adjacent  farm,  and 
this  he  still  owns,  but  subject  to  some  in- 
cumbrance. He  also  owns  considerable  per- 
sonal property.  The  decree  gave  to  plaintiff 
the  farm  standing  in  her  own  name,  and  di- 
rected that  defendant  pay  all  debts  therpto- 
fore  contracted  by  him,  and  upon  "which 
plaintiff  might  be  made  lesrnlly  liable.  In 
addition  to  the  foregoing,  Judsment  was  or- 
dered In  favor  of  plaintiff  for  the  sum  of 
$3,000,  but  this  was  with  the  proviso  that  it 
should  be  canceled  Tipon  the  relinquishment 
by  defendant  of  all  right,  title,  and  Interest 
in  and  to  the  said  farm  owned  by  plaintiff. 
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The  effect  of  the  decree  it  will  thus  be 
seen  was  simply  to  conQrm  in  plaintiff  the 
title  to  that  which  she  already  owned.  And 
it  IS  plain  that  the  defendant  has  no  cause 
for  complaint  We  do  not  understand  that 
any  complaint  is  made  of  that  part  of  the 
decree  which  awards  the  custody  of  the 
children  to  plaintiff. 

We  conclude  that  the  decree  was  right, 
and  it  is  affirmed. 


DAHLMAN  V.  ANTES. 
(Supreme  Court  of  Iowa.    Not.  19,  1006.) 

Fbaud  —  False  Repbgsentations— Pleadino 

— Inducements.     . 

In  an  action  on  a  note,  defendant,  by  way 
of  counterclaim,  alleged  that  the  note  was  exe- 
cuted In  part  payment  for  stock  in  a  corpora- 
tion ;  that  plaintiff  was  familiar  with  the  books 
of  said  company,  and  represented  that  it  was  in- 
debted, other  than  as  evidence  by  notes,  in  an 
amount  not  exceedingr  a  sum  named,  which  was 
false  and  known  by  plaintiff  to  be  false,  though 
this  was  unknown  to  defendant ;  that  thereupon 
plaintiff  sold  the  stock  to  defendant  and  prom- 
ised that,  if  said  indebtedness  exceeded  the  sum 
giecifled,  he  would  make  good  the  difference. 
efendant  then  alleged  the  amount  of  the  dif- 
ference and  demanded  judgment  therefor.  Held, 
that  defendant's  claim  did  not  allege  that  de- 
fendant relied  on  or  was  induced  to  purchase 
on  the  false  representations  of  plaintiff,  and 
therefore  that  issue  was  properly  excluded  from 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  23,  Fraud,  ML] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Jndge. 

An  action  on  a  promissory  note  of  $500. 
The  defendant  admitted  its  execution,  and 
by  way  of  counterclaim  alleged  that  it  and 
another  note  of  $2,500  were  executed  by 
him  in  part  payment  for  stock  in  the  Des 
Moines  Casket  Company;  that  plaintiff  was 
familiar  with  the  books  of  said  company  and 
represented  that  it  was  Indebted  other  than 
as  evidenced  by  notes  in  an  amount  not  ex- 
ceeding $3,000,  which  was  false  and  known 
by  plaintiff  to  be,  though  this  was  unknown 
to  defendant;  that  tberenpon  plaintiff  agreed 
to  and  did  sell  the  stock  to  defendant  for 
$5,000  In  money  and  the  notes  mentioned, 
and  promised  that,  if  said  indebtedness  ex- 
ceeded the  sum  of  $3,000,  he  would  make 
good  the  difference;  that  such  difference 
amounted  to  $5,223.01,  and  for  this  he  de- 
manded judgment.  The  reply  admitted  the 
sale  of  the  stock,  but  denied  that  any  rep- 
resentations were  made  or  that  he  promised 
to  make  good  any  difference  as  claimed. 
The  cause  was  tried  to  a  Jury,  and  a  verdict 
returned  for  plaintiff  on  which  judgment 
was  entered.  The  defendant  appeals.  Af- 
firmed. 

Read  &  Read,  for  appellant  McCabe  & 
Dahlman  and  C.  S.  Bradsbaw,  for  appellee. 

PER  CURIAM.  The  court  submitted  but 
two  Issues  to  the  Jury:  (1)  Whether  plain- 
tiff agreed  to  make  good  any  difference  In 


the  indebtedness  of  the  Des  Moines  Casket 
Company  for  merchandise  exceeding  $3,000; 
and  (2)  if  80,  the  amoimt  of  such  difference. 
Complaint  is  made  of  this  for  that  it  ex- 
cluded the  issues  with  respect  to  false  Kfi- 
resentatlons  concerning  the  indebtedness  of 
the  company.  Bat  the  answer  did  not  al- 
lege that  defendant  was,  in  fact.  Induced 
thereby  to  purchase  the  stock  or  that  he 
relied  thereon  in  buying  It  This  being  so, 
a  cause  of  action  on  this  ground  was  not 
stated.  Moreover,  the  defendant  did  not  pre- 
tend to  have  parted  with  his  money  and 
notes  on  the  faith  of  such  representations, 
but  on  the  alleged  promise  of  plaintiff  to 
make  good  the  difference  In  Indebtedness. 

Other  exceptions  to  the  instructions  are 
disposed  of  by  the  well-recognized  presump- 
tion that  the  Jury  understand  the  English 
language.  The  rulings  on  the  admtaslbility 
of  evidence,  with  possibly  one  exception, 
were  correct,  and  that  was  so  manifestly 
without  prejudice  as  not  to  require  discus- 
sion. The  evidence  was  in  conflict,  and  that 
in  support  of  the  verdict  such  as  to  preclude 
any  Interference  by  this  court 

Affirmed, 


BERGER  V.  FREEMAN  TRIBUNE  PUB. 
CO. 

(Supreme  Court  of  Iowa.    Nov.  19,  1908.) 

1.  liiBEi/— Liability — Repetitiom. 

Where  a  libel  does  not  on  its  Iface  purport 
to  be  derived  from  another,  but  is  stated  as  of 
the  writer's  own  knowledge,  it  is  inadmissible 
to  show  that'  it  was  copied  from  another  news- 
paper or  commnnicated  by  a  correspondent 

[Ed.  Note. — For  oases  In  point,  see  Cent  Die. 
vol.  32,  Libel  and  Slander,  {%  165,  315.] 

2.  Same  —  Actior— Evidence— Admissibilitt 
—Malice. 

In  an  action  for  a  libel  per  se.  express  mal- 
ice may  be  shown  for  the  purpose  of  enhancing 
recovery. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Die. 
vol.  32,  Libel  and  Slander,  (351.] 

8.  Sake— Intent. 

Where  an  article  Is  libelous  per  se,  malice 
is  presumed,  and  testimony  that  defendant's  mo- 
tive was  pure  is  immaterial. 

[Ed.  Note. — For  cases  in  ooint.  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  S8  162,  278,  291. 317.] 

4.  Same— Tbial— INSTBUCTIONS. 

In  an  action  for  libel,  it  was  error  to  taks 
from  the  jury  the  head  lines  of  Uie  article  whkh 
were  printed  in  large  type. 

5.  Same. 

In  an  action  for  libel,  a  plea  of  Justifica- 
tion must  be  as  broad  as  the  charee,  and,  where 
submitted  to  the  jury,  the  jury  should  be  prop- 
erly instructed  as  to  the  legal  principles  appli- 
cable thereto. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Die. 
vol.  32.  Libel  and  Slander,  S  367.] 

6.  Same. 

Where  it  was  for  the  jury  to  detennio* 
whether  or  not  an  article  was  libelous,  it  was 
error  to  submit  to  them  less  than  the  whole  ar- 
ticle. 

7.  Same— Questions  fok  Court  and  Jot. 

Where  defamatory  matter  is  unambigtioua, 
the  question  of  its  meaning  and  character  i* 
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for  the  court,  bnt  where  It  la  ambiguotu  It  la 
for  the  jary  to  determine  the  meaning  Intended. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  libel  and  Slander,  f  357.] 

Appeal  from  District  Court,  Hamilton 
County;  J.  H.  Richard,  Judge. 

Action  for  libel.  Defense,  Jnstlflcatlon, 
prlTllege,  and  a  pleading  of  facts  In  mitiga- 
tion. Trial  to  a  Jury.  Verdict  and  Judgment 
for  defendant,  and  plalntllf  appeals.  Re- 
versed. 

D.  C.  Chase,  for  appellant  Boeye  &  Hen- 
derson, for  appellee. 

DEEMBR,  J.  The  alleged  libel  (Exhibit 
A)  reads  as  follows: 

"Her  Husband  Failed  to  Die. 
"Oypsy  Fortune  Teller  Alleged  to  Hare  Said 
E.    M.   Berger   Would   Die  and   Wife 
Would  Wed  Rich  Man— Hence  Divorce 
Is  Postponed. 

"Mrs.  B.  M.  Berger,  who  yesterday  had  an 
Information  sworn  out  against  her  husband, 
charging  him  with  hating  threatened  her  life, 
withdrew  It  when  the  case  came  on  for  trial 
last  evening  before  Justice  Knowles.  It  was 
withdrawn  for  the  reason  that  Berger  agreed 
to  leave  the  city  and  have  nothing  more  to 
do  with  his  wife.  At  the  last  term  of  the 
District  Court  Mra  Berger  filed  an  applica- 
tion for  divorce  from  her  husband,  but  It 
Is  said  that  through  the  forecast  of  a  gypsy 
fortune  teller  she  withdrew  the  petition. 
Certain  It  Is  that  for  some  reason  the  petition 
was  withdrawn.  It  Is  said  the  gypsy  pre- 
dicted that  Berger  would  die  and  therefore 
Mrs.  Berger  figured  that  she  would  soon  be 
rid  of  her  erring  spouse  without  the  expense 
of  getting  a  divorce. 

"Was  to  Marry  a  Rich  Man. 

"It  Is  alleged  that  the  prediction  given 
Mrs.  Berger  by  the  gypsy  was  that  old  and 
time  worn  tale  about  the  "rich  husband' 
which  never  falls  to  tickle  the  ears  of  young 
and  giddy  girls  but  which  in  the  case  of  more 
mature  persons  generally  causes  a  mere 
■mlla  It  Is  reported  that  the  gypsy  told 
Mrs.  Berger  that  her  present  husband  would 
soon  die  and  that  she  would  shortly  there- 
after be  wooed  by  a  wealthy  man  and  that 
she  would  wed  him  in  time.  The  petition 
for  divorce  had  been  filed  bnt  Mrs.  Berger 
thinking  that  if  the  prediction  of  the  gypsy 
were  to  come  true  the  getting  of  the  divorce 
was  needless,  went  to  her  attorney  and  had 
it  withdrawn. 

"Berger  Failed  to  Die 

"Up  to  the  present  time,  however,  Berger 
has  failed  to  die,  and  In  fact  a  few  days  ago 
became  so  lively  as  to  cause  his  wife  much 
worry  and  distress  of  mind  by  threatening  to 
•put  her  out  of  the  way.'  He  alleged  that 
bis  wife  spent  too  much  time  talking  to 
other  men,  although  It  Is  not  alleged  that  be 
ever  charged  that  these  men  were  wealthy, 
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which  In  case  the  gypsy's  prediction  were  to 
come  true  would  necessarily  have  been  the 
fact  That  as  It  may,  the  couple  could  not  get 
along  well  together  and  things  went  from  bad 
to  worse.  Finally  the  matter  came  to  a  crisis 
yesterday  when  Mrs.  Berger  had  her  husband 
arrested  with  the  expectation  of  having  bim 
put  under  bonds  to  keep  the  peace.  Before 
the  case  came  on  for  trial,  however,  Berger 
told  his  wife  that  If  she  would  withdraw  her 
information  he  would  agree  to  leave  the  city 
and  not  again  molest  her.  She  agreed  and 
the  Information  was  In  consequence  with- 
drawn. Berger  had  been  employed  at  the 
Chas.  Weise  blacksmith  shop  while  In  the 
city.  He  left  last  night  and  where  he  went 
Is  not  known.  It  Is  expected  that  Mrs.  Ber- 
ger will  soon  file  In  the  district  court  another 
petition  for  divorce.  It  Is  believed,  however, 
that  her  faith  In  gypsy  fortune  tellers  is 
somewhat  shaken." 

As  a  Justification  or  In  mitigation  the  de- 
fendant was  permitted  to  prove  that  the 
same  charge  was  made  in  another  news- 
paper published,  the  day  preceding  the  Issue 
of  defendant's  paper  containing  the  matter 
complained  of.  The  rule  seems  to  be  univer- 
sal that,  where  a  libel  does  not  on  Its  face 
purport  to  be  derived  from  another,  but  Is 
stated  as  of  the  writer's  own  knowledge,  it 
Is  wholly  Inadmissible  to  show  that  it  was 
copied  from  another  newspaper  or  communi- 
cated by  a  correspondent.  Marker  v.  Dunn. 
68  Iowa,  720,  28  M.  W.  38,  and  cases  cited  In 
18  Am.  &  F.ng.  Ency.  of  Law  (2d  Ed.)  p.  1073. 

2.  Evidence  was  offered  by  plaintiff  to 
show  a  subsequent  repetition  of  the  alleged 
libel  by  the  defendant.  In  ruling  upon  an 
objection  to  this  testimony  the  trial  court 
said:  "Now,  In  sustaining  the  objection  to 
that  I  understand  the  rule  to  be  that,  where 
plaintiff  must  prove  malice,  what  was  said 
subsequent  to  the  alleged  libel  can  be  Intro- 
duced, but  not  where  an  article  Is  libelous 
per  se.  It  Is  Implied  in  law,  and,  If  that  Is 
the  only  purpose  of  Introducing  the  article 
at  this  point,  the  objection  is  good,  and  that 
is  the  reason  for  the  ruling  at  this  time." 
This  was  manifestly  erroneous.  While  mal- 
ice may,  and  should,  be  Inferred  from  the 
publication  of  an  article  which  Is  libelous 
per  se,  this  does  not  prevent  the  introduction 
of  testimony  for  the  purpose  of  establishing 
express  malice,  thus  enhancing  the  damages 
allowed.  Bailey  v.  Bailey,  94  Iowa,  698,  63 
N.  W.  841;  Prime  v.  Eastwood,  45  Iowa, 
640 ;  Hlnkle  v.  Davenport,  38  Iowa,  355,  and 
cases  cited. 

3.  The  author  of  the  article  was  called 
and  was  permitted  to  testify  over  plaintiff's 
objections  that  he  had  no  Intention  of  defam- 
ing Mrs.  Berger.  This  was  also  erroneous. 
Where  an  article  is  libelous  per  se,  a  pre- 
sumption of  malice  arises  and  It  Is  not  prop- 
er to  receive  testimony  from  defendant  to 
the  effect  that  his  motives  were  pure.    Barr 
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T.  Hade,  46  Iowa,  808;  Curtis  t.  Mussey,  6 
Gray  (Mass.)  261 ;  McAllister  t.  Detroit  Free 
Press  (Mich.)  43  N.  W.  431,  15  Am.  St  Rep. 
U18  and  note. 

4.  The  trial  court  took  from  tbe  jury  the 
bead  lines  to  the  article  which  were  printed 
in  large  type.  This  was  error.  Hayes  v. 
Press  C!o.,  127  Pa.  642,  18  Atl.  331,  5  L.  R.  A. 
043,  14  Am.  St.  Rep.  874,  and  note  to  Mc- 
Allister V.  Detroit  Free  Press,  supra. 

5.  Defendant's  plea  of  Justification  was 
submitted  to  the  jury.  Some  of  defendant's 
officers  admitted  that  there  were  some  pleas- 
antries in  the  article  which  were  not  true, 
and  that  he  forgot  to  remind  his  brother  of 
it  In  his  correction,  which  it  seems  was  at- 
tempted. It  is  well  settled  that  the  Justifi- 
cation must  be  as  broad  as  tbe  charge  and  of 
the  very  charge.  HoUenbeck  v.  Ristlne,  114 
Iowa,  358,  80  N.  W.  877.  There  was  also 
other  evidence  tending  to  show  that  there 
was  no  truth  in  part  of  the  article.  We 
doubt  if  the  plea  of  justification  should  have 
l)een  -submitted  at  all,  but,  if  submitted, 
the  Jury  should  '  have  been  properly  in- 
structed as  to  tbe  exact  legal  principles  ap- 
plicable to  such  a  plea. 

6.  The  trial  court  gave  the  following,  among 
i.ttier,  instructions:  'The  defendant  admits 
that  it  published  the  article  which  plaintiff 
.•<ays  was  libelous.  The  court  will  deter- 
mine for  you  that  certain  parts  of  the  article 
are  not  libelous,  and  you  will  have  to  deter- 
mine only  whetber  or  not  tbe  remainder  of 
tbe  article  is  or  is  not  libelous;  in  other 
words,  the  court  finds  that  certain  parts  of 
tlie  article  are  not  libelous,  and  leaves  for 
you  to  determine  whether  or  not  tbe  remain- 
der of  tbe  article  is  or  is  not  libelous.  Now, 
the  part  of  the  alleged  libelous  article  which 
is  thus  submitted  to  yon  to  determine  as  to 
whether  It  is  or  is  not  libelous  is  as  follows : 
'But  It  Is  said  that,  through  the  forecast  of 
a  gypsy  fortune  teller,  she  withdrew  her  pe- 
tition. Certain  it  is  that  for  some  reason 
tbe  petition  was  withdrawn.  It  is  said  that 
tbe  gypsy  predicted  that  Berger  would  die 
and  therefore  Mrs.  Berger  figured  that  she 
would  soon  be  rid  of  her  erring  spouse  with- 
out the  expense  of  getting  a  divorce.  Was 
to  marry  rich  man.  It  Is  alleged  that  the 
prediction  given  Mrs.  Berger  was  that  old 
and  time  worn  tale  about  tbe  rich  husband 
and  which  never  falls  to  tickle  the  ears  of 
young  and  giddy  girls,  but  which.  In  the  case 
of  more  matured  persons,  causes  a  mere 
smile.  It  Is  reported  that  the  gypsy  told 
Mrs.  Berger  that  her  present  husband  would 
soon  die,  and  that  she  would  shortly  there- 
after be  wooed  by  a  wealthy  man  and  that 
she  would  wed  him  In  time.  The  petition 
for  divorce  had  been  filed,  but  Mrs.  Berger, 
thinking.  If  the  prediction  of  the  gypsy  were 
to  come  true,  the  getting  of  the  divorce 
were  needless,  w«it  to  her  attorney  and  had 
it  withdrawn.'  The  foregoing  part  of  tbe 
alleged  libelous  article  will  hereinafter  be 
referred  to  as  the  'article'  or  as  tbe  'said  al- 


leged article,'  or  as  the  'material  parts  of  said 
alleged  libelous  article,'  and  by  such  words 
as  used,  of  course,  reference  will  be  made  to 
the  part  which  has  Just  been  quoted  for  you. 
Tbe  question  in  this  case  thus  narrows  down 
to  this:  Was  the  foregoing  part  of  the  arti- 
cle referred  to  as  Exhibit  A  libelous  or  not? 
That  Is  tbe  specific  matter  you  are  to  de- 
termine In  this  case."  This  was  erroneous. 
If  tbe  question  was  for  the  Jury  at  all  it 
should  have  had  tbe  whole  article  before 
It  for  construction.  The  court  should  not 
separate  and  divide  it  into  parts  but  sub- 
mit the  whole,  when  the  matter  is  for  the 
determination  of  a  Jury.  Townshend  on  Li- 
bel, {  282 ;  Hunt  v.  Algar,  6  C.  &  P.  245. 

In  another  instruction  the  court  submitted 
tbe  question  as  to  tbe  libelous  character  of 
the  article  to  tbe  Jury  for  its  determination 
as  to  whether  or  not  the  language  was  libel- 
ous per  se.  Tbe  rule  about  this  matter  is 
well  settled.  It  is  this :  Where  the  defama- 
tory matter  is  unambiguous,  tbe  question  of 
Its  meaning  and  character  Is  for  tbe  court. 
But  where  its  meaning  is  ambiguous  then 
the  question  is  for  a  Jury.  If  the  words 
used  are  capable  of  two  meanings,  tbe  court 
should  submit  to  tbe  Jury  tbe  question  as 
to  which  meaning  was  Intended.  In  other 
words,  as  we  understand  tbe  rule,  where  the 
language  used  is  capable  of  two  mean- 
ings, tbe  court  is  to  determine  whetber  the 
publication  is  capable  of  tbe  meaning  ascribed 
to  it  by  the  Innuendo  and  for  the  Jury  to 
say  whether  such  meaning  was  truly  ascribed 
to  it.  Hays  v.  Mather,  15  111.  App.  30: 
Tbompson  v.  Grimes,  5  Ind.  386;  Gibson  v. 
Willlaine,  4  Wend.  (N.  Y.)  320.  This  theory 
of  tbe  case  was  not  properly  presented  to 
the  .1ury.  We  are  not  now  called  upon  to 
determine  whether  or  not  tbe  article  was 
libelous  per  se,  as  that  question  is  not  pre- 
sented. 

For  the  errors  pointed  out,  tbe  Judgment 
must  be,  and  it  is,  reversed. 


LARSON  V.  VINJB. 
(Supreme  Court  of  Iowa.    Nov.  20,  IMS.) 

Appeal  and  Erbob  —  Right  to  Afpeai.  — 
Waiver— Acceptance  of  Patmbnt. 

Where  plaintiEf  recovered  a  jadgment  on  an 
Indivisible  claim,  and  thereafter  accepted  pay- 
ment and  his  attorney  receipted  for  the  full 
amount  of  such  judgment,  plaintiff  thereby  waiv- 
ed his  right  to  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error.  {!  984.  988.] 

Appeal  from  District  Court,  Story  County ; 
W.  D.  Evans,  Judge. 

Action  to  recover  compensation  for  services 
rendered  under  an  oral  contract  to  drill  a 
well  by  which  plaintiff  was  to  enlarge  a  two- 
inch  w^ll  already  existing  to  the  depth  of 
290  feet  and  continue  to  sufficient  depth  to 
secure  water,  at  an  agreed  compensation  of 
$200.  for  enlarging  the  old  well  hole,  and 
$1.25  per  foot  for  the  additional  depth  ueces- 
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aai7  to  reacb  wAter.  Defendimt  pleaded  a 
written  agreement  by  which  plaintiff  under- 
took to  drill  In  the  old  well  at  an  agreed 
compensation  per  foot  below  the  well  as  It 
then  existed,  nntll  water  Should  be  atmck; 
and  alleged  payment  of  a  portion  of  the 
amonnt  due  for  the  services  rendered  under 
the  written  contract,  and  denied  the  oral 
contract.  There  was  a  verdict  for  plaintiff 
for  $49.35,  and  in  answer  to  a  special  inter- 
rogatory the  jury  stated  that  they  did  not 
allow  plaintiff  anything  for  his  claim  under 
the  oral  contract  From  the  Judgment  on 
this  verdict  plaintiff  appeals.    Dismissed. 

J.  F.  Martin,  for  appellant.  D.  J.  Vinje^ 
pro  se. 

PER  CURIAM.  It  appears  firem  appellee's 
amended  abstract,  vncontroverted  by  appel- 
lant, that  soon  after  the  Judgment  was  enter- 
ed In  plalntifT's  favor,  Us  attorney  receipted 
for  the  full  amount  of  such  Judgment,  and 
counsel  for  appellee  insist  that  this  accep- 
tance of  the  benefits  of  the  judgment  was  a 
waiver  of  any  right  of  appeal.  This  con- 
tention Is  amply  supported  by  the  decisions 
of  this  court  Reichelt  v.  Seal,  76  Iowa,  275, 
41  N.  W.  16;  Independent  District  v.  Dis- 
trict Township,  44  Iowa,  201.  PlalntlfTs 
claim  was  one  and  indivisible,  although  it 
related  to  several  Items.  Defendant  contest- 
ed plaintifTs  right  to  recover  except  as  to 
an  amount  tendered,  which  was  less  than  the 
amount  of  the  plaintiff's  recovery.  A  re- 
versal of  the  case  would  necessitate  a  retrial 
of  all  the  issues  between  the  parties.  It  Is 
plain  therefore  that,  by  accepting  the  benefit 
of  the  judgment  in  his  favor,  plaintiff  waived 
his  right  to  a  review  of  the  proceedings  In 
which  such  judgment  was  rendered. 

The  appeal  Is  therefore  dismissed. 


CHAMBERS  v.  IRISH. 
(Supreme  Court  of  Iowa.    Nov.  20,  1006.) 

1.  Landlord  and  Tenant— Foroiblb  Entbt 
AND  Detainkk— Dftfenses. 

In  an  action  for  forcible  entry  and  detainer, 
nothing  but  right  of  possession  is  involved,  and 
where  baapd  on  the  relation  of  landlord  and  ten- 
ant the  inqnlrien  are,  does  the  relation  exist, 
and,  if  so,  is  defendant  holding  over  after  ter- 
mination or  contrary  to  the  terms  of  the  lease, 
so  that  he  cannot  deny  his  landlord's  title,  or 
plead  pendency  of  an  action  by  him  to  settle  con- 
tract rights  in  the  land  alleged  to  exist  between 
himself  and  a  former  owner,  not  his  landlord. 

(Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  §S  1212,  1213.] 

2.  Same— Conveyance  by  Landlord. 

The  grantee  of  lands  becomes  landlord  of  a 
tenant  thereof  under  the  grantor. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  S§  130,  14.] 

3.  Same— CHANax  or  Relation  from   Pub- 
chaser  TO  Tenant. 

A^■^lere  one  enters  on  land  under  a  contract 

of  piirohp.sp.  but  thereafter  takes  a  lease  from 
the  vendor,  by  the  express  terms  of  which  he  sur- 
renders all  rights  and  interests,  including  the 
right  of  possession,  held  by  him  under  the  con- 


tract of  purchase.  Us  possession  thereafter  is  as 
tenant,  though  there  is  no  physical  vacation  un- 
der the  contract  of  purchase  and  a  i«-entT7  un- 
der the  lease. 

4.   SamB  —  FbAUI>— EVIDXNOK— EXKOUTIOR     OF 

IiEASE. 

Fraud  of  plaintiff  in  getting  defendant,  hay- 
ing a  contract  for  purchase  of  land,  to  take  a 
lease  of  it  is  not  made  out  by  the  fact  that  in 
reading  it  to  defendant  plaintiff  omitted  to  read 
the  provision  that  surrender  of  all  rights  under 
the  contract  of  purchase  was  part  of  the  con- 
sideration for  the  lease,  defendant  being  a  busi- 
ness man  and  capable  of  reading,  *and  not  pre- 
vented from  taking  and  reading  the  lease,  and 
having  thereafter  read  it  when  furnished  with 
a  copy,  and  not  having  complained  till  dispos- 
sess proceedings  were  Drought  against  him,  at 
termination  of  the  lease,  and  he  tieing  bound  to 
know  that  a  lease,  as  far  as  ipossession  was  con- 
cerned, would  supersede  his  right  under  the  con- 
tract for  purchase. 
6.  Same— Duress. 

The  mere  threat  of  plaintiff  to  bring  legal 
proceedings  to  cancel  defendant's  contract  for 
purchase  of  land,  unless  defendant  took  a  lease 
of  the  land  surrendering,  as  part  consideration 
therefor,  all  rights  under  the  former  contract, 
is  not  duress. 

Appeal  from  District  Court,  Adair  Couuty; 
Edmund  Nichols,  Judge. 

Action  of  forcible  detainer  of  real  estate. 
There  was  Judgment  on  a  directed  verdict 
In  favor  of  plaintiff,  -and  the  defendant  ap- 
peals.   Affirmed. 

Frank  B.  Wilson,  for  appellant  Chap- 
man ft  Mnsmaker,  for  appellee. 

BISHOP,  3.  Stating  the  facts  in  the  order 
of  their  occurrence,  these  appear:  In  1897 
W.  B.  Martin  was  the  owner  of  the  real  es- 
tate in  question — an  80-acre  farm  in  Adair 
county.  In  that  year  he  entered  into  a  con- 
tract in  writing  with  the  defendant  Irish  by 
which  he  agreed  to  sell  and  convey  said 
land  to  the  latter  for  a  sum  named,  payable 
In  Installments  at  times,  and  upon  terms, 
specified.  One  of  the  provisions  was  that 
payment  of  the  sums  mentioned  at  the 
times  specified  should  be  regarded  as  the 
essence  of  the  contract,  and,  on  default  oc- 
curring, all  rights  should  become  forfeited 
without  declaration  or  re-entry,  and  the 
second  party,  Irish,  should  be  treated  as  a 
tenant  holding  over  after  the  termination  of 
his  lease.  The  last  payment,  as  provided  for 
by  the  contract,  was  to  become  due  in  No- 
vember, 1003.  As  was  contemplated,  Irish 
went  into  possession  under  the  contract.  In 
January,  1904,  said  W.  B.  Martin  conveyed 
all  his  Interest  in  the  land  by  deed  to  F.  D. 
Martin.  Irish  failed  to  meet  the  payments 
as  provided  in  the  contract  to  be  made  by 
him,  and,  on  September  30,  1904,  a  further 
writing  was  entered  Into  between  said  F.  D. 
Martin  and  Irish,  by  the  terms  of  which 
the  former  leased  the  lands  In  question  to 
the  latter  for  the  period  ending  March  1, 
1905,  and  it  was  recited  in  such  writing  that 
ttie  rent  for  the  premises  shall  be  the  sum  of 
$1  and  the  cancellation  and  relinquishment 
of  all  rights  under  the  W.  B.  Martin  contract 
herein  above  referred  to.     Further  It  was 
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recited  that,  at  tlie  explraticm  of  the  rental 
t)erl<>d  prescribed,  Irish  should,  without  fur- 
ther notice,  quit  and  surrender  the  occupancy 
of  the  premises  to  said  F.  D.  Martin.  In 
January,  1904,  Martin  sold  and  conveyed  the 
lands  to  plalntlfC.  The  deed  recites  that  It 
Is  subject  to  the  lease  to  Irish.  On  March 
Ist,  Irish  refused  to  surrender  possession  to 
plalntlfF,  and,  after  service  of  notice  to  va- 
cate, this  action  was  brought.  The  petition 
contains  tfie  formal  allegations  incident  to 
an  action  of  forcible  entry  and  detainer.  In 
addition  to  a  general  denial,  the  answer  spe- 
cifically denies  that  defendant  ever  l>ecame 
a  tenant  In  possession  under  a  lease  from 
F.  D.  Martin;  denies  that  plaintiff  was  ever 
In  possession  of  the  premises,  and  denies  that 
she  is  entitled  to  possession.  There  is  then 
pleaded  the  contract  of  sale  with  W.  B. 
Martin,  and  his,  defendant's  possession  there- 
under, and  it  is  said  that  this  was  with 
knowledge  on  the  part  of  plaintiff.  And  de- 
fendant says  that  said  contract  has  never 
beoi  forfeited,  and  Is  still  in  full  force  and 
effect  As  a  further  defense,  and  by  way  of 
a  plea  In  abatement,  it  is  pleaded  that,  prior 
to  the  commencennent  of  the  present  action, 
defendant  had  Instituted  an  action  In  the 
Adair  district  court  making  said  W.  B.  Mar- 
tin and  this  plaintiff,  among  others,  parties 
defendant.  In  which  action  this  defendant 
declared  his  readiness  to  pay  the  balance 
due  under  the  W.  B.  Martin  contract  upon 
the  amount  being  ascertained,  and  demanded 
a  decree  of  specific  performance;  that  in- 
cluded In  the  prayer  of  the  petition  In  that 
action  was  a  demand  that  the  respective 
deeds  to  F.  D.  Martin  and  plaintiff  be  de- 
clared null  and  void;  and  tliat  the  title  of 
plaintiff  to  the  land  in  question  be  establish- 
ed and  quieted.  It  Is  alleged  that  said  ac- 
tion is  still  pending  and  undetermined.  Up- 
on motion  of  plaintiff  the  plea  in  abatement 
was  stricken  as  redundant  and  surplusage. 
Thereupon  defendant  filed  an  amendment  to 
his  answer  in  which  he  admitted  the  execu- 
tion of  the  F.  D.  Martin  lease,  but  alleged 
that  the  same  was  procured  to  be  executed 
on  his  part  by  intimidation  and  fraud.  At 
the  close  of  all  the  evidence  the  plaintiff 
had  a  verdict  by  direction,  and  this  appeal 
followed. 

The  matters  relied  upon  by  appellant  to 
secure  a  reversal  of  tiie  Judgment  are,  in 
substance,  these:  (1)  It  was  error  to  strike 
the  plea  in  abatement  (2)  The  plaintiff  was 
not  entitled  to  the  Judgment  entered,  for  that 
It  was  not  made  to  appear  that  the  relation 
of  landlord  and  tenant  ever  existed  between 
ber  and  the  defendant  (3)  The  so-called 
lease  of  September  80,  1904,  was  procured  to 
be  executed  by  fraud  and  duress  on  the  part 
of  F.  D.  Martin  of  which  plaintiff  had  knowl- 
edge. We  shall  take  these  matters  up  In 
the  order  of  their  statement. 

1.  It  was  not  error  to  strike  the  plea  In 
abatement    There  Is  presented  by  an  action 


of  forcible  entry  and  detainer  nothing  more 
than  the  question  as  to  the  right  of  posses- 
sion of  the  lands  In  controversy.  The  ques- 
tion of  title,  legal  or  equitable.  Is  not  In- 
volved and  cannot  be  determined  In  sucb 
action.  As  applied  to  a  case  such  as  the  one 
In  hand,  the  matters  of  inquiry  may  be 
specially  stated  thus:  Does  the  relation  of 
landlord  and  tenant  exist  between  the  par- 
ties? And,  if  so,  Is  the  defendant  holding 
over  after  the  termination,  or  contrary  to 
the  terms,  of  his  lease?  Herkimer  v.  Keeler, 
109  Iowa,  680,  81  N.  W.  178.  If  the  reUUon 
Is  not  made  to  appear  the  action  must  go  to 
the  ground.  If  made  to  appear,  and  there 
Is  proof  of  a  holding  over,  the  defoidant 
must  be  ordered  to  vacate.  He  cannot  be 
heard  to  deny  his  landlord's  title,  nor  can 
he  defeat  the  action  by  pleading  a  pending 
action  instituted  by  him  to  settle  contract 
rights  In  the  land  alleged  to  exist  between 
himself  and  a  former  owner,  not  his  land- 
lord. Bowdish  V.  Dubuque,  88  Iowa,  341; 
Emsley  v.  Bennett  37  Iowa,  15;  Delmonica 
V.  Smith,  112  Iowa,  662,  84  N.  W.  90S;  Cag- 
whi  V.  Railway,  114  Iowa,  129.  86  N.  W.  220. 

2.  The  execution  of  the  writing  of  lease, 
dated  September  SO,  1904,  being  admitted,  a 
prima  facie  case  of  landlord  and  tenant  was 
established.  And,  by  acquiring  title  from  F. 
D.  Martin,  plabitlff  succeeded  to  all  his 
rights.  Hatfield  v.  Lockwood,  18  Iowa,  296; 
Winn  V.  Murehcad,  52  Iowa,  64,  2  N.  W.  949. 
But  defendant  Insists  that  his  possession  has 
at  all  times  been  under  the  contract  with 
W.  B.  Martin;  that  as  he  did  not  take,  and 
does  not  hold,  possession  under  the  con- 
tract of  lease,  he  cannot  be  made  subject  to 
an  action  of  forcible  detainer.  This  conten- 
tion is  without  force.  By  the  express  terms 
of  the  Septeml)er  contract  he  surrendered  all 
rights  and  interests,  including  the  right  of 
iwssesslon,  theretofore  held  by  him  under 
the  W.  B.  Martin  contract  That  contract 
was  accordingly  at  an  end.  By  force  of  the 
same  instrument  he  assumed  the  relation  of 
tenant  to  the  then  fee  title  holder.  And 
It  was  not  necessary  to  the  relation  that 
there  should  be  a  physical  vacation  under 
the  W.  B.  Martin  contract  and  a  re-entry 
under  the  contract  of  lease.  Evans  v.  Mc- 
Kanna,  89  Iowa,  862.  56  N.  W.  .527:  Barton 
v.  Smith,  66  Iowa,  75,  23  N.  W.  271. 

8.  A  case  was  not  made  to  go  to  the 
jury  under  the  allegations  of  fraud  and  du- 
ress. Taking  defendant's  own  statements  aa 
to  the  fraud  practiced,  and  no  more  appears 
than  that,  in  reading  the  writing  to  him, 
Martin  omitted  to  read  that  portion  thereof 
in  which  it  was  expressed  that  the  surrender 
of  all  his  rights  under  die  former  contract 
formed  In  part  the  consideration  for  the 
lease.  But  defendant  was  a  business  man  at 
the  time,  conducting  a  general  store  at 
Howe,  and  could  read.  He  was  not  pre- 
vented from  taking  the  document  and  read- 
ing It  for  himself.     He  did  read  It  when. 
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two  or  three  weeks  later,  he  was  given  a 
copy  by  Martin,  and  he  did  not  then  com- 
plain, as  far  as  shown  by  the  i^ord,  nor 
until  he  filed  his  answer  In  this  case.  More- 
over, he  knew  he  was  entering  into  a  con- 
tract of  lease  of  the  lands,  and  be  must  be 
held  to  know  that  such  a  contract,  as  far 
as  possession  was  concerned  at  least,  would 
supersede  his  right  under  the  former  con- 
tract Henderson  t.  Beatty,  121  Iowa,  163, 
99  N.  W.  716. 

As  complained  of,  the  duress  consisted 
simply  of  a  threat  to  bring  legal  proceedings 
to  cancel  the  former  contract  and  to  dis- 
possess, unless  the  lease  was  signed.  A 
threat  of  legal  process  snch  as  this  In  char- 
acter is  not  duress.  King  t.  Williams,  65 
Iowa,  167,  21  N.  W.  602;  Shattuck  v.  Wat- 
son (Ark.)  13  S.  W.  616,  7  L.  R.  A.  661. 

We  conclude  that  there  was  no  error,  and 
the  Judgment  Is  affirmed. 


WILDKR  V.  GRBAT   WESTERN  CEREAL 
CO. 

(Supreme  Court  of  Iowa.    Nov.  19,  1906.) 

1.  Masteb  ahd  Sebvaht— iNJtnuis  to  Sebv- 
ANT— Action— EviDENo*. 

In  an  action  for  injuries  to  a  servant  by  the 
alleged  negligent  fastening  of  a  pile  driver,  evi- 
dence of  the  usual  and  ordinary  method  of 
fastening  such  pile  drivers  was  admissible. 

SEjd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant,  $  921.] 

2.  BviDENOK — WrrNxssES— Conclusions. 

Where  a  witness  had  testified  on  direct  ex- 
amination that  defendant  had  stakes,  sledges, 
and  chains  near  its  pile  driver,  by  which  plain- 
tiff was  injured,  a  question  asked  of  the  witness 
on  cross-examination  whether  any  one  could 
have  gotten  the  sledges  had  he  wished,  and  if 
there  was  anything  to  prevent  witnesses  from 
getting  them,  was  objectionable  as  calling  for  a 
conclusion. 
8.  ApfeaIi—Evidknck— Habhless  Ebbob. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  the  defective  staying  of  a  pile  driver, 
the  entire  situation  wag  fully  disclosed,  defend- 
ant was  not  prejudiced  by  a  question  whether 
witness  could  have  gotten  sledges  which  were 
near  the  pile  driver,  if  he  had  desired,  which 

Snestlon  was  objectionable  as  calling  for  a  con- 
lusion. 
4.  Mastbbard  Skbvant— Injubtes  to  Sebt- 
ANT  —  SncTmo  Afpuanoeb  — 'Vice  Pbinoi- 

FAI.. 

Where  defendant  directed  its  superintendent 
to  obtain  and  set  up  a  pile  driver  for  use  on  the 
succeeding  day,  the  negligence  of  the  superin- 
tendent in  failing  to  properly  stay  the  pile  driver, 
which  resulted  in  an  injury  to  a  servant  while 
working  on  the  same,  was  the  negligence  of  a 
vice  principal,  and  not  of  a  fellow  servant 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
rot  34,  Master  and  Servant  fS  S85,  449-451, 
466,457.] 

0.  Sake— iNBTBuoTToiis. 

Where  a  servant  was  injured  by  the  inse- 
cure fastening  of  a  pile  driver,  an  instruction  in 
an  action  against  the  master  therefor  that  the 
pile  driver  itself  was  a  reasonably  safe  tool  and 
that  the  ladder  thereof  was  a  reasonably  safe 
place  to  work  did  not  constitute  an  instruction 
that  the  pile  driver  in  the  manner  it  was  fasten- 
ed and  used  was  a  proper  appliance. 


&  Saub— AssuiiXD  Risk— Ikstbuctions. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  on  assumed  risk  properly  invited  the 
Jury  to  consider  plaintiff's  age  and  experience 
as  oearing  on  his  knowledge  of  the  danger  in- 
cident to  the  use  of  the  appliance  by  which  he 
was  injured. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  fS  1173.] 

7.  Dahaoes— MiROBS— Lobs  or  Time. 

In  an  action  for  injuries  to  a  minor  serv- 
ant an  Instruction  permitting  the  jury  to  allow 
him  for  loss  of  time  during  minoiity,  when  his 
parents  were  presumptively  entitled  to  bis  earn- 
ings, was  erroneous. 

8.  SaHB— RxUITnTUB— CUBIRO   ElBBOB. 

In  an  action  for  injuries  to  a  minor  serv- 
ant the  court  improperly  permitted  a  recovery 
for  loss  of  time  during  minority.  The  proof 
showed  that  plaintiff  lost  but  three  months'  time 
and  that  he  earned  $1.50  a  day.  Beld,  that  a 
remittitur  of  $150  was  sufficient  to  cure  the  er- 
ror. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  676.] 

9.  Masteb  and  Sebvant— Injitbies  to  Sebv- 

ANT— AsSTTirED  RISK— QCESTION  FOB  JUBT. 

In  an  action  for  injuries  to  a  servant  by 
falling  from  the  ladder  of  a  pile  driver,  evidence 
held  to  require  submission  of  the  issue  of  as- 
sumed risk  to  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  34,  Master  and  Servant  SS  106a-108a] 

Appeal  from  District  Court,  Webster  Coun- 
ty; W.  D.  Evans,  Judge. 

Action  at  law  to  recover  damages  for  per- 
gonal injuries  received  by  plaintiff  resulting 
from  bis  being  thrown  from  the  ladder  of  a 
pile  driver  operated  by  defendant,  which, 
it  Is  claimed,  was  insecurely  fastened.  De- 
fendant filed  a  general  denial  and  pleaded 
assumption  of  risk  by  plaintiff.  It  also 
pleaded  that  the  negligence.  If  any,  was  that 
of  a  fellow  servant  for  which  defendant  was 
not  responsible.  Upon  trial  to  a  Jury  a  ver- 
dict was  returned  for  plaintiff  in  the  sum 
of  $2,000,  which,  upon  order  of  the  district 
court  was  reduced  by  a  remittitur  to  the 
sum  of  $1,850,  for  which  amount  Judgment 
was  rendered,  and  defendant  appeals.  Af- 
firmed. 

Ryan,  Ryan  &  Eyan,  for  appellant  Healy 
Bros.  &  Kelleher,  for  appellee. 

DEEMER,  J.  Defendant  is  a  corporation 
engaged  in  the  manufacture  of  meals.  It  has 
a  plant  at  Ft  Dodge,  which  is  in  charge  of 
various  superintendents  and  foremen.  Prior 
to  the  day  when  the  accident  occurred,  plain- 
tiff was  engaged  in  work  for  defendant  as  a 
general  roustabout  'A  Mr.  Butts  employed 
him,  and  one  Pearson  pointed  out  the  kind 
of  work  he  was  to  do.  At  the  time  of  bis 
employment  and  when  he  received  bis  In- 
juries be  was  19  years  of  age.  On  a  Sat- 
urday night  he  was  asked  by  Butts  to  help 
one  Plcord  drive  piles  on  the  next  Sunday, 
and,  pursuant  to  request,  reported  for  duty 
on  that  day.  When  he  arrived  the  pile  driver 
had  already  been  set  and  plaintiff  was  first 
engaged  In  sharpening  piles  and  in  moving 
the  driver  along  on  skids.  From  the  up- 
rights, through  which  the  hammer  played. 
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was  a  ladder  extending  obliquely  from  to- 
ward the  top  down  to  tlie  base  of  the  appli- 
ance and  at  the  top  of  these  uprights,  there 
was  a  trip  which  released  the  hammer  when 
drawn  up.  For  some  reason  the  superintend- 
ent, Plcord,  In  charge  of  the  work,  was 
having  the  hammer  released  before  It  reach- 
ed the  regular  trip  and  he  had  a  man  upon 
the  ladder  with  a  crowbar  to  trip  or  release 
the  hammer  before  it  reached  the  top  of  the 
uprights.  Soon  after  plaintiff  came  to  work 
he  was  directed  by  the  superintendent  to  re- 
lieve the  man  upon  the  ladder,  to  take  the 
crowbar  and  to  release  the  hammer  as  di- 
rected. Plaintiff  went  to  the  top  round  of 
the  ladder  and  when  the  second  pile  was  be- 
ing driven,  Plcord,  the  superintendent,  said 
to  plaintiff,  "Give  her  a  good  strike,"  which 
meant  that  he  should  allow  the  hammer  to 
go  up  as  far  as  possible  before  setting  It 
free  or  "pinching  It  off"  as  it  Is  called. 
When  this  order  was  given  the  horses  which 
were  drawing  the  hammer  up  with  a  rope 
and  pulley,  were  driven  farther  away  from 
the  base  of  the  pile  driver  than  usual,  and  as 
they  were  so  driven,  the  pile  driver  Jarred 
and  skipped  in  some  way  and  the  top  tipped 
over  toward  the  south  In  the  direction  of  the 
horses,  and,  as  plaintiff  released  the  hammer, 
!t  Jerked  the  upright  back  to  the  north  and 
threw  plaintiff  from  his  position  on  the  lad- 
der to  the  ground,  resulting  in  the  fracture 
of  one  of  his  limbs.  It  Is  claimed  that 
the  pile  driver  was  not  properly  stayed, 
■ashed,  and  fastened  at  the  bottom,  and  that 
It  was  not  sufl9clently  guyed  at  th^  top. 
Plaintiff  testified  that  he  bad  worked  upon 
this  driver  three  or  four  days  before  this  ac- 
cident, and  that  he  did  not  know  how  it 
should  have  been  erected  and  fastened.  The 
negligence  charged  Is  In  defendant's  failure 
to  furnish  plaintiff  a  safe  place  to  work,  In 
that  the  appliance  was  not  properly  lashed 
or  attached  to  stakes  or  other  fastenings, 
!ind  that  there  was  an  Insufficient  number 
of  guy  ropes,  and  that  those  In  use  were 
not  properly  fastened. 

It  does  not  appear  that  plaintiff  had  any- 
thing to  do  with  procuring  the  pile  driver, 
or  with  setting  or  caring  for  the  same.  His 
work  was  in  the  operation  of  the  machine 
after  it  had  been  placed  In  position  and  with 
the  piles  which  were  being  driven.  Plcord 
was  superintending  the  operation  of  the  pile 
driver,  and  was  at  the.  head  of  defendant's 
construction  work.  He  was  directed  by  one 
of  defendant's  superintendents  to  get  the 
pile  driver  at  the  Chicago,  Rock  Island  & 
Pacific  Railroad  yard  In  Ft  Dodge,  to 
sot  It  up  and  operate  It,  and  to  do  everything 
that  was  proper  In  the  setting  up  of  the  ma- 
chine, and  this  Plcord  said  he  attempted  to 
do.  The  appliance  had  but  three  guy  ropes, 
and  it  was  not  lashed  or  fastened  at  the  bot- 
tom. The  reason  given  by  Plcord  for  not 
fastening  It  there  was  that  It  was  not  cus- 
tomary, and  that  he  did  not  deem  It  nec- 
essary to  do  so,  and  that,  If  he  had  thought 


It  necessary,  be  would  have  done  so.  At 
any  rate,  what  la  called  the  "mudsill"  was 
not  lashed  down,  and  the  jury  was  Justified 
In  finding  that  the  accident  occurred  by  rea- 
son of  the  failure  of  defendant's  superintend- 
ent or  foreman  to  fasten  it  down.  The  rope 
which  drew  the  hammer  up  through  the 
uprights  ran  through  a  pulley  at  the  top. 
thence  passed  down  the  uprights  under  the 
ladder  to  what  is  called  the  "southwest  cor- 
ner" of  the  pile  driver,  where  It  passed 
through  another  pulley,  and  was  then  so 
arranged  that  horses  were  hitched  thereto, 
and  they,  by  moving  in  a  southwesterly  di- 
rection, pulled  the  hammer  to  the  place  where 
It  was  to  be  pinched  off.  The  force  thus 
applied  was.  primarily  to  the  base  of  the 
driver  and  In  a  southwesterly  direction.  A. 
Jury  was  Justified  In  finding  that  the  horses, 
in  giving  the  extra  pull,  removed  the  appli- 
ance from  its  foundations  and  caused  it  to 
topple  over  as  plaintiff  and  other  witnesses 
said  it  did.  There  were,  as  we  have  said, 
but  three  guy  ropes,  one  extending  north- 
ward from  the  top  of  the  driver  and  two 
to  the  southward,  one  southeasterly  and  the 
otlier  southwesterly.  These  ropes  were  fast- 
ened it  seems,  although  there  must  have  been 
enough  play  either  by  reason  of  their  elastici- 
ty or  otherwise  to  allow  the  shifting  of  the 
appliance  at  the  top.  Plcord  gave  directions 
as  to  where  the  hammer  should  be  pinched 
off,  and  gave  specific  directions  at  the  time 
the  accident  occurred,  at  least  the  Jury  was 
authorized  to  so  find. 

We  can  best  consider  the  main  points  In 
the  case  by  here  quoting  some  of  the  instruc- 
tions of  the  trial  court  which  indicate  the 
theory  upon  which  It  was  tried.  They  are  as 
follows:  "(3)  The  relation  existing  between 
defendant  and  plaintiff  at  the  time  of  the 
injuries  complained  of  was  that  of  master 
and  servant,  or  employer  and  employ&  Un- 
der the  law  It  was  the  duty  of  the  defendant. 
in  the  first  Instance,  to  use  ordinary  and 
reasonable  care  to  furnish  to  the  plaintitT 
a  reasonably  safe  place  to  work,  and  reason- 
ably safe  tools  with  which  to  do  the  work 
appointed  to  him  to  do;  that  Is  to  say,  that 
the  place,  tools,  and  appliances  should  be 
reasonably  safe  when  properly  used." 

"Ton  are  Instructed  that,  under  the  undis- 
puted evidence  In  this  case,  the  pile  driver 
In  use  by  the  plaintiff  and  his  fellow  serv- 
ants was  a  reasonably  safe  tool,  and  the  lad- 
der thereon  was  a  reasonably  safe  place  with- 
in the  meaning  of  the  law.  If  It  be  a  fact 
that  the  pile  driver  and  the  ladder  thereon  be- 
came unsafe  by  reason  of  plalntlfTs  or  his  fel- 
low servant's  use  of  the  same  In  an  Improper 
manner,  such  fact  would  not  show  a  failure 
on  defendant's  part  to  perform  Its  duty  in 
the  respect  above  stated.  But  It  was  also 
the  duty  of  defendant  to  use  ordinary  and 
reasonable  care  to  furnish  to  the  plaintiff 
and  his  fellow  servants,  known  as  the  1)116 
driver  gang,'  such  tools,  api)aratus,  and  ap- 
pliances ns  were  ordinarily  and  reasonably 
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necessary  to  euable  them  to  use  such  pile 
driver  in  a  proper  and  reasonably  safe 
manner. 

"Additional  Instruction.  In  response  to 
jour  request  for  furttier  instruction  of  the 
question  propounded  by  your  foreman,  I 
cbarge  you  as  follows:  Tbat  in  so  far  as 
Ficord  was  engaged  In  the  work  of  using  the 
pile  driver,  and  the  tools  and  the  appliances 
appurtenant  thereto,  he  was  a  fellow  servant 
with  the  plaintiff.  If  you  find,  however,  from 
the  evidence  that  he  was  charged  with  the 
duty,  in  whole  or  in  part,  to  procure  or  pre- 
pare the  pile  driver  and  the  tools  and  appli- 
ances ordinarily  and  reasonably  necessary 
for  Its  proper  use,  then,  to  such  extent,  he 
was  not  a  fellow  servant,  but  was  a  vice 
principal — that  is  to  say,  for  such  purpose, 
he  stood  In  the  place  of  bis  principal,  the 
defendant— and,  if  he  was  negligent  in  re- 
spect to  such  duty,  the  defendant  is  charge- 
able with  such  negligence.  For  Instance,  as 
stated  to  you  In  the  previous  Instruction,  the 
defendant  was  charged  with  the  duty  of  exer- 
cising ordinary  care  to  furnish  the  tools  and 
appliances  that  were  ordinarily  and  reason- 
ably necessary  for  the  proper  and  safe  use 
of  the  pile  driver.  Now,  if  the  defendant 
delegated  that  duty  to  Plcord,  or  to  any  other 
person,  and  the  duty  was  not.  In  fact,  per- 
formed by  the  person  to  whom  it  was  dele- 
gated, the  failure  of  such  person  will  be 
deemed  the  failure  of  the  defendant,  and  the 
neglect  of  such  person  the  neglect  of  the  de- 
fendant; and  in  such  case  it  is  immaterial 
whether  such  person  was  in  fact  Plcord  or 
some  other  person,  but  the  defendant  is  not 
chargeable  with  Plcord's  negligence,  if  any, 
in  so  far  as  he  was  engaged  in  the  use  of 
such  tools  and  appliances  as  were  actually 
furnished." 

Before  returning  to  these  instructions, 
some  of  which  are  criticised,  we  shall  take 
up  some  of  the  rulings  on  the  admission  and 
rejection  of  testimony.  PlalntiCt  was  permit- 
ted to  show  by  various  competent  witnesses 
the  usual  and  ordinary  method  of  fastening 
$:uch  pile  drivers  as  the  one  in  question. 
This  is  claimed  to  have  been  erroneous.  The 
nutborities  seem  to  hold  such  testimony  ad- 
missible. Anderson  v.  Railroad,  109  Iowa, 
524.  80  N.  W.  661;  Betts  v.  Railroad,  92 
Iowa,  343,  CO  N.  W.  623,  26  L.  R.  A.  248, 
54  Am.  St.  Rep.  558;  Austin  v.  Railroad,  93 
Iowa,  239,  01  N.  W.  849:  Richardson  v. 
Douglas,  100  Iowa,  239,  69  N.  W.  530;  Law- 
son  Expert  and  Opinion  Evidence  (2d  Ed.) 
pp.  74  and  115,  and  cases  cited.  Appellant's 
authorities  upon  this  proposition  are  not  in 
point  In  the  one  case  a  defendant  was  of- 
fering to  show  that  it  was  not  negligent  be- 
cause It  did  as  others  had  done  it  before. 
Sec  Hamilton  v.  Railroad,  3C  Iowa,  31 ;  Metz- 
gar  V.  Railroad,  76  Iowa,  387,  41  N.  W.  49, 
14  Am.  St  Rep.  224.  It  is  said  in  argument 
that  plaintiff  instead  of  proving  a  g^ieral 
custom  of  usage  was  permitted  to  prove  par- 
ticular instances,  but   the   record  negatives 


this  claim.  A  witness  who  had  testified  upon 
direct  examination  that  defendant  had  stakes, 
sledges,  and  chains  near  at  hand,  was  asked, 
on  cross-examination  by  defendant's  counsel. 
If  any  one  could  have  gone  and  got  the  sled- 
ges If  he  bad  wished  and  if  there  was  any- 
thing to  prevent  him  (witness)  from  getting 
them  if  he  had  wanted  to.  This  was  objected 
to  as  a  conclusion,  and  the  objection  was 
sustained.  As  nothing  seemed  to  be  involved 
except  the  witness's  own  volition,  this  was 
no  doubt  a  conclusion.  But  whether  this  l>e 
true  or  not  no  prejudice  resulted  for  the  en- 
tire situation  was  fully  disclosed,  not  only 
by  this  witness  but  by  many  others. 

2.  Defendant  filed  a  motion  for  a  directed 
verdict  based  upon  many  grounds,  one  of 
which  was  plaintifrs  failure  to  show  that  the 
alleged  negligence  was  the  proximate  cause 
of  the  injury.  The  matter  was  clearly  for 
a  Jury,  and  with  Its  finding  In  this  respect 
we  are  content  Another  ground  of  the  mo- 
tion was  that  plaintiff  bad  assumed  the  risk 
and  was  guilty  of  contributory  negligence. 
These,  too,  were  questions  for  the  Jury  under 
proper  instructions.  Such  instructions  were 
given  and  no  Just  complaint  is  lodged  against 
them  In  so  far  as  they  cover  this  matter. 

3.  The  main  points  in  the  case  are  the  cor- 
rectness of  the  Instructions  already  quoted, 
and  whether  or  not  defendant  is  to  be  held 
responsible  for  Plcord's  negligence  in  falling 
to  anchor,  guy,  or  fasten  the  pile  driver. 
Defendant  contends  that  he  was  a  mere  fel- 
low servant  of  plaintiff  for  whose  negligent 
acts  It  was  not  responsible.  On  the  other 
hand  it  is  insisted  that  it  was  defendant's 
duty  to  furnish  a  safe  place  to  work,  and 
that  this  duty  could  not  be  delegated  In  such 
a  way  as  t»  relieve  itself  from  responsibility. 
We  must  assume,  If  for  no  other  reason,  be- 
cause the  -trial  court  so  instructed,  that  the 
pile  driver  was  a  reasonably  safe  tool,  and 
that  the  ladder  was  a  reasonably  safe  place, 
but  it  was  also  necessary  for  defendant  to 
furnish  such  tools,  apparatus,  and  appliances 
OS  were  ordinarily  and  reasonably  necessary 
to  enable  the  persons  engaged  in  the  work 
to  use  the  pile  driver  in  a  proper  and  rea- 
sonably safe  manner.  There  was  a  conflict 
in  the  evidence  as  to  whether  defendant  did 
furnish  these  things,  but  this  was  settled, 
or  might  have  been,  by  the  Jury  In  its  verdict. 
It  may  be,  if  the  defendant  furnished  all  th« 
necessary  appliances  for  the  work,  and  the 
accident  happened  by  reason  of  the  neglect 
of  a  fellow  servant  to  use  them,  that  defend- 
ant would  not  be  liable.  This  thought  was 
presented  by  the  trial  court  in  its  instruc- 
tions. But  In  the  additional  instruction, 
above  quoted,  another  theory  of  plalntifTs 
case  was  presented,  which  need  not  now  be 
restated  except  In  substance.  It  was  to  the 
effect  that,  in  using  the  pile  driver,  plaintiff 
and  Plcord  were  fellow  servants,  but  that 
if  Plcord  was  charged  with  the  duty  of  pro- 
curing and  setting  the  pile  driver,  and  of 
securing  the  necessary  appliances,  he  was 
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not  then  a  fellow  servant,  and  that  hla  neg- 
ligence In  these  respects  would  be  the  neg- 
ligence of  the  defendant  company.  Does  this 
announce  a  correct  rule  of  law?  If  it  does, 
then  the  main  proposition  In  the  case  Is  set- 
tled In  plaintiff's  faror.  Fairly  stated,  the 
question  Is  this :  Assuming  that  Picord  was 
charged  In  whole  or  in  part  with  procuring 
and  preparing  the  pile  driver  and  tools  and 
appliances  ordinarily  and  reasonably  neces- 
sary for  its  proper  use,  was  he,  in  perform- 
ing this  work,  a  vice  principal  or  a  fellow 
servant?  If  the  former,  defendant  would  be 
liable  for  bis  negligence;  If  the  latter,  then 
it  would  not  be.  The  other  part  of  the  in- 
struction clearly  says  that,  In  so  far  as  plain- 
tiff and  Picord  were  both  engaged  in  the 
use  of  the  appliance,  they  were  fellow  serv- 
ants, and  that  defendant  was  not  responsible 
for  Picord's  negligence  in  the  use  and  opera- 
tion of  the  pile  driver.  We  have  already  re- 
ferred to  the  testimony  showing  that  PI6ord 
was  directed  to  get  the  pile  driver,  to  set 
It  up,  and  do  everything  that  was  proper  to 
drive  the  piles  in  the  construction  and  ere<y 
tion  of  the  appliances.  Mention  has  ^already 
been  made  of  the  fact  that  there  was  testi- 
mony to  the  effect  that  Picord  undertook  to 
iwrform  this  work  and  that  he  did,  according 
to  his  testimony,  everything  which  he  thought 
was  necessary  to  secure  the  pile  driver.  He 
testified  that  be  did  not  intend  to  lasb  or 
fasten  it  at  the  bottom  because  he  thought 
it  was  not  necessary  to  do  so.  He  did  not 
secure  or  provide  the  chains,  ropes,  stakes, 
etc^  necessary  to  fasten  It  at  the  bottom, 
if  these  were  necessary.  Defendant  mani- 
festly delegated  this  work,  which  was,  as  to 
persons  who  were  to  work  upon  it,  and  who 
had  no  part  In  the  erection  thereof,  not  a 
fellow-servant  duty,  to  Picord,  and  as  it 
was  clearly  a  material  duty,  defendant  was 
undoubtedly  liable  for  the  negligence  of  Pic- 
ord. Plaintiff  had  nothing  to  do  with  the 
erection  and  setting  up  of  the  pile  driver. 
He  w«Dt  to  it  after  it  had  been  set  up,  to 
work  upon  It  and  had  nothing  to  do,  so  far 
as  the  record  shows,  with  its  construction 
and  erection.  He  was  not  then,  in  this  re- 
spect, a  fellow  servant  with  Picord.  For  the 
proposition  thus  stated,  there  is  an  abundance 
of  authority.  Indeed,  there  seems  to  be 
scarcely  a  dissenting  note  in  the  cases.  Pic- 
ord, the  vice  principal,  not  only  failed  to 
secure  and  make  the  necessary  fastenings, 
but  the  plan  adopted  by  him  was  faulty,  or 
at  least  a  Jury  was  authorized  to  so  And. 
In  such  cases  the  master  Is  clearly  re- 
sponsible. 

Jr.  D.  Sinclair  Co.  v.  Waddlll  (111.)  03 
N.  E.  438,  we  find  this  announced  In  the 
opinion:  "The  material  to  be  used  In  Its 
•lonstructlon  was  selected  and  furnished  by 
tlie  appellant  company,  and  the  plan  of  rest- 
ing It  partly  upon  the  newly  constructed  em- 
bankment or  loose  dirt  and  partly  beyond 
that  embankment,  and  of  supporting  the  pro- 
jecting portion  by  the  lumber  provided  for 


the  purpose,  was  that  of  the  appellant  com- 
pany, through  Its  foreman.  It  was  a  ques- 
tion of  fact  for  the  Jury  to  determine  wheth- 
er, under  all  of  the  evidence,  the  structure 
gave  way  because'  it  had  been  imprudently 
located,  negligently  planned,  constructed  of 
insufficient  material,  or  hurriedly  and  rec^- 
leasly  overloaded,  or  whether  the  defects 
therein  were  occasioned  by  or  through  the 
negligence  or  lack  of  proper  workmanship  on 
the  part  of  appellee.  The  appellee  had  neith- 
er experience  in  such  work,  nor  knowledge  of 
what  would  be  required  of  the  structure, 
and  his  actions  were  those  of  a  servant  in 
obedience  to  the  commands  of  the  master. 
The  testimony  so  far  tended  to  show  the  in- 
Jury  arose  from  the  negligence  of  the  fore- 
man of  the  appellant  company  as  to  make 
that  a  question  of  fact  for  the  Jury — hot  of 
law  for  the  court  Nor  could  the  court  have 
properly  directed  a  verdict  for  the  appellant 
company  on  the  ground  the  appellee  assumed 
the  rtsk  of  the  peril  from  which  he  received 
bis  injury.  The  risks  assumed  by  a  servant 
do  not  Include  such  aa  arise  from  the  negli- 
gence of  the  master,  nor  such  as  are  onrea- 
sonable  or  extraordinary  (City  of  La  Salle  v. 
Kostha,  190  111.  130,  60  N.  B.  R.  72),  or  from 
those  which  constitute  a  temporary  peril 
created  by  the  negligent,  positive  act  of  the 
master  (Falrbank  v.  Haeutzsche,  73  III.  23Q." 
See,  also,  for  a  case  very  closely  in  point 
Grace  &  Hyde  Go.  v.  Railroad  Co^  112  Fed. 
279,  50  G.  G.  A.  239  and  Foley  ▼.  Cudahy 
Packing  Co.,  119  Iowa,  246,  93  N.  W.  284. 
From  the  latter  case  we  quote  as  follows: 
"There  Is  also  evidence  tending  to  prove  that 
one  Blondln  was  the  foreman  In  immediate 
charge,  and  that,  on  the  day  of  the  accident 
he  was  the  only  person  presait  having  charge 
of  the  work;  that  the  planks  were  removed 
and  used  elsewhere  pursuant  to  his  instruc- 
tions. The  witnesses  who  were  workmen  at 
the  time  testify  that  they  received  their  or- 
ders from  Blondln,  and  that  he  directed  the 
manner  In  which  the  work  should  be  perform- 
ed. Without  further  reciting  the  evidence, 
we  think  sufficient  appears  to  warrant  the 
Jury  in  finding  that  the  defendant  bad  dele- 
gated the  performance  of  Its  duty  to  main- 
tain a  safe  place  to  work  to  Blondln,  and 
that  his  act  in  ordering  the  plank  In  ques- 
tion removed,  was,  in  contemplation  of  law, 
the  act  of  the  defendant  The  cases  cited 
alx>ve  In  principle  support  this  conclusion. 
See,  also,  O'Neill  v.  Railway  Co.,  80  Minn.  27, 
82  N.  W.  1086;  51  L.  R.  A.  690,  and  notes; 
McMahon  v.  Mining  Co.,  96  Wis.  306, 
70  N.  W.  478,  60  Am.  St  Rep.  117;  Van 
Dusen  v.  Letelller,  78  Mich.  492,  44  N.  W. 
572;  Ryan  v.  Bagaley,  50  Mich.  179,  15 
N.  W.  72,  45  Am.  Rep.  35:  Railroad  Go.  v. 
Peterson,  162  U.  S.  346,  16  Sup.  Ct  843. 
40  L.  Ed.  994;  Baldwin  v.  Railway  Co.,  7.~> 
Iowa,  297,  39  N.  W.  507,  9  Am.  St  Rep.  479."* 
Bcresford  v.  American  Coal  Co.,  124  Iowa. 
34,  98  N.  W.  902.  70  L.  R.  A.  236.  also  clearly 
announces  the  rule.    Fink  v.  Des  Moines  Ice 
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Co.,  84  Iowa,  821,  61  N.  W.  165,  applies  the 
same  principle  as  also  do,  Hawortta  v.  See- 
vere  Mfg.  Co.,  87  Iowa,  765,  51  N.  W.  68,  62 
N.  W.  325;  Arkerson  y.  Dennlson,  117  Mass. 
407;  Hlgglns  v.  Williams  (Cal.)  46  Pac. 
1041;  Blomqulst  ▼.  B.  R.  (Minn.)  62  N.  W. 
818. 

The  Instructions  were  based  upon  sufficient 
testimony  and  stated  correct  legal  proposi- 
tion. One  of  counsel's  assumptions  to  the 
effect  that  the  court  Instructed  that  the  pile 
driver,  in  the  manner  It  was  fastened  and  nsed, 
was  a  proper  appliance  is  erroneous.  The 
trial  court  did  not  so  Instruct  It  did  say 
that  the  pile  driver  Itself  was  a  reasonably 
safe  tool,  and  that  the  ladder  was  a  rea- 
sonably safe  place  to  work.  But  this  had  no 
reference  whatever  to  the  sufficiency  of  the 
fastenings,  or  to  the  manner  of  erection. 

4.  In  its  Instructions  with  reference  to 
waiver  and  assumption  of  risk,  the  jury  was 
Invited  to  consider  plalntlfiTB  age  and  ex- 
perience, as  bearing  upon  his  knowledge  of 
the  danger  Incident  to  the  use  of  the  pile 
driver  In  view  of  the  manner  In  which  it  was 
fastened.  This  was  undoubtedly  correct. 
The  whole  doctrine  of  assumption  of  risk  is 
based  upon  appreciation  of  the  danger  and 
consent,  express  or  implied,  to  assume  the 
hazard.  Plaintiff's  age  and  experience  were 
to  be  considered  in  this  connection.  The 
test  made  by  the  court  was  not,  however, 
plaintiff's  age  In  the  concrete  but  abstract- 
ly; that  Is  to  say,  the  court  left  it  to  the 
Jury  to  find  plalntlfTs  knowledge  from  what 
a  person  of  ordinary  prudence  of  his  age 
and  experience  should  or  ought  to  have 
known.    This  was  clearly  correct. 

5.  At  the  time  of  his  Injury,  plaintiff  was 
a  minor,  his  parent  still  living.  He  did  not 
arrive  at  majority  until  2  years  and  14  days 
after  he  received  his  hurt.  The  trial  court 
directed  the  Jury  to  allow  him  for  his  loss 
of  time  during  that  period.  This  was  er- 
roneous for  the  reason  that  plaintiff's  parents 
were  presumptively  entitled  to  his  earnings 
during  that  time.  This  was  cured,  however, 
by  the  remittitur  filed  by  plaintiff.  See  TJn- 
Ion  Merc.  Co.  v.  Chandler,  90  Iowa,  eoO,  57 
N.  W.  593;  Hulburt  v.  Hardenbrook,  85 
Iowa,  606,  52  N.  W.  510;  Kliegcl  v.  Aitken 
(Wis.)  69  N.  W.  67,  36  L.  R.  A.  249,  59  Am. 
St.  Rep.  901.  But  it  Is  said  plaintiff  did  not 
remit  enough.  The  evidence  clearly  shows, 
however,  that  plaintiff  lost  but  three  months 
time,  and  that  he  was  earning  but  $1.50  per 
day.  After  that  be  drew  his  usual  wages. 
The  error  was  fully  cured  by  the  reduction 
of  the  verdict 

6.  Lastly,  it  is  argued  that  plaintiff  assum- 
ed all  ri^  of  the  dangers  Incident  to  the 
use  of  the  pile  driver.  This  was  a  question 
for  the  Jury  and  was  properly  submitted  to 
it  Some  bther  matters  are  discussed,  but 
they  are  not  of  sufficient  Importance  to  de- 
mand separate  consideration.  Suffice  it  to 
say  that  no  prejudicial  error  appears. 

The  Judgment  must  be,  and  It  is,  affirmed. 


JONES  V.  COTTRELL  et  al. 

(Supreme  Court  of  Iowa.    Nov.  20,   190G.) 

Pbinoifai,  and  Surktt— Rklkahe  or  Subeit 
—Extension  ov  Timk  fob  Patmxnt. 

A  statement  by  the  payee  of  a  note  to  the 
principal  maker  long:  after  the  note  was  due 
that  he  wonld  give  him  more  time  in  which  to 
pay  the  balance  due  did  not  amount  to  an  ex- 
tension inch  as  to  release  a  sorely  on  the  note. 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

Action  at  law  to  recover  upon  a  promissory 
note.  From  a  judgment  in  favor  of  plaintiff 
entered  on  a  directed  verdict,  the  defendants 
appeal.    Affirmed. 

Ira  W.  Anderson,  for  appellants.  Clark  & 
McLaughlin,  for  appellee. 

BISHOP,  J.  The  note  sued  upon  was  ex- 
ecuted by  the  defendants  A.  P.  Cottrell  and 
S.  Klrkpatrick  to  plaintiff,  January  28,  1899, 
and  was  for  the  payment  of  $200  on  October 
1,  1899,  with  8  per  cent  Interest  payable  an- 
nually. Payments  were  Indorsed  tl^ereon  as 
follows:  $10  April  3,  1899;  $19.24  May  25, 
1899,  and  $33.37  November  14,  1899.  The 
defendants  answered  separately.  Cottrell 
pleaded  payment  Klrkpatrick  pleaded  that 
he  was  surely  only  on  the  note  for  Cottrell, 
and  that  he  had  been  released  from  liability 
thereon  by  an  extension  of  time  of  payment 
granted  by  plaintiff  to  his  principal.  The 
facts  are  of  no  interest  to  any  one  outside  of 
the  Immediate  parties,  and  we  shall  not  at- 
tempt any  discussion  thereof.  We  have  read 
the  evidence  carefully,  and  conclude  that  no 
payments  had  been  made  on  the  note  outside 
of  those  Indorsed  thereon.  So,  too,  the  de- 
fense of  Klrkpatrick  is  not  made  out  At 
most,  plaintiff  told  C!ottrell  on  one  occasion 
long  after  the  note  was  due  that  he  would 
give  him  more  time  in  which  to  pay  the 
balance  due.  This  did  not  amount  to  an  ex- 
tension such  as  would  work  a  release  of  the 
surety.  Davis  v.  Qraham,  29  Iowa,  514; 
Howard  v.  Clark,  36  Iowa,  114;  Byers  v. 
Harris,  67  Iowa,  685,  25  N.  W.  879. 

There  was  no  error,  and  the  Judgment  is 
affirmed. 


ALLEN  et  al.  v.  DAVIS  et  al. 
(Supreme  Court  of  Iowa.    Nov.  20,  1906.) 

Appeal  —  Findiwo  of  Tbiai.  CotniT  — Con- 
clusiveness. 

A  finding  on  conffictlng  evidence,  snpiMrted 

by  competent  evidence,  will  not  be  disturbed  on 

appeaL 
TEd.  Note.— For  cases  In  point  see  Cent  Dig. 

vol.  3.  Appeal  and  Error,  f  3983.] 

Appeal  from  District  Court  Decatur  Coun- 
ty;  H.  M.  Towner,  Judge. 

Action  to  recover  commission  for  sale  of 
real  estate.  On  the  trial  to  the  court  by 
consent  of  parties  without  a  jury,  there  was 
a  Judgment  for  plaintiff  for  the  amount 
claimed,   and   defendants  appeal.    Affirmed. 
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V.  R.  McOlnnis,  for  appellants. 
&  Jackson,  for  appelleea 


Hoffman 


PER  CURIAM.  The  evidence  for  plain- 
tiffs tended  to  show  that  the  defendant  Da- 
vis, acting  for  himself  and  his  codefendant, 
the  Davis  Land  Company,  requested  plain- 
tiffs to  procure  a  purchaser  for  a  certain 
store  building  for  a  consideration  of  money 
or  property  to  be  given  in  exchange;  that 
plaintiffs  negotiated  an  exchange,  which  was 
subsequently  made,  between  defendant  Davis 
and  one  McDonough,  calling  Davis'  atten- 
tion to  McDonough  as  a  possible  purchaser, 
and  advising  McDonough  as  to  the  property 
which  Davis  had  for  exchange;  that  plain- 
tiffs assisted  in  carrying  through  the  negotia- 
tions to  a  successful  conclusion,  although 
the  final  contract  of  exchange  was  not  drawn 
np  by  them  nor  signed  In  their  office.  Both 
Davis  and  McDonough  deny  as  witnesses 
that  plaintiffs  were  instrumental  in  bringing 
about  the  original  negotiations  In  conse- 
quence of  which  the  contract  of  exchange  was 
made,  and  Davis  denies  giving  any  authority 
to  plaintiffs  to  act  for  him  as  agents.  But 
all  that  can  be  said  with  reference  to  the 
evidence  is  that  there  was  a  conflict  be- 
tween the  testimony  of  the  members  of  the 
plaintiff  firm  as  witnesses  on  the  one  hand, 
and  that  of  Davis  and  McDonough  on  the 
other.  Both  Davis  and  McDonough  testify 
to  a  conversation  between  them  relating  to 
the  exchange  of  property  by  McDonough 
with  Davis  for  the  property  In  question  soon 
after  Davis  had  acquired  the  property  which 
he  was  desirous  of  exchanging;  but  the 
documentary  evidence  Is  more  consistent 
with  the  testimony  of  the  plaintiffs  than  with 
that  of  the  defendants,  and  the  court  may 
well  have  found  that  the  claims  of  plaintiffs 
were  supported  by  a  preponderance  of  the 
evidence.  However  that  may  be,  where  there 
is  a  conflict  in  the  evidence  and  the  finding 
of  the  trial  Judge  Is  supported  by  competent 
evidence,  we  do  not  Interfere.  In  a  law  case 
tried  without  a  Jury,  the  findings  of  the  court 
have  the  same  weight  as  the  verdict  of  a  Jury. 
ThCTe  is  no  controversy  between  the  parties 
as  to  the  law  applicable  In  the  disposition 
of  the  case,  and  the  sole  contention  for  ap- 
pellants Is  that  the  evidence  does  not  sup- 
port the  findings  of  the  court.  Under  these 
circumstances  we  must  necessarily  sustain 
the  conclusions  of  the  trial  court. 

The  Judgment  Is  therefore  affirmed. 


SLUTTS  V.  DANA.  County  Treasurer,  et  al. 

(Supreme  Court  of  Iowa.    Nov.  20,  1806.) 
I.  CouNTiKs— Bonds— Taxation — Collection 

or  Taxes— Injunctioic—Pabties. 

Though  certain  bonds  were  issued  by  a 
board  of  county  supervisors  without  authority, 
the  count's  estoppel  to  assert  their  invalidity 
has  the  effect  of  precedent  authority  so  as  to  en- 
title an  innocent  no'.der  to  the  fund  derived  from 
the  taxes  levied  and  in  process  of  collection  for 
the  imymcnt  of  snob  bonds  nnd  interest,  and  he 


cannot  be  depiiveJ  tlicreof  at  a  suit  by  taxpayer^ 
against  the  tax  collecting  officers  of  the  count* 
to  restrain  the  collection  of  such  taxes  to  which 
he  was  not- a  party. 

2.  Appeaxt-Rkview— Moot  Qukbtion. 

Failure  to  malce  an  innocent  bolder  of  coun- 
ty lx>nds  a  party  to  suit  to  restrain  the  collec- 
tion of  taxes  for  the  payment  of  such  bonds  and 
interest  renders  the  question  of  ri|^t  to  restrain 
the  collection  of  such  tax  a  moot  one,  which  the 
court  on  appeal  will  not  determine  even  thoagh 
the  defendants  made  no  objection  to  such  de- 
fect and  so  far  as  possible  attempted  to  waive 
such  objection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  K  03-80.] 

3.  Counties— Taxation— Levy. 

Under  Code,  {  406,  authorizing  the  board 
of  supervisors  to  levy  taxes  for  the  payment  of 
interest  and  principal  on  county  bonds,  a  tax 
for  the  payment  of  interest  and  principal  on 
county  bonds  issued  by  authority  of  law,  or  is- 
sued by  a  county  estopped  to  deny  want  of  au- 
thority, should  be  levied  upon  ail  the  taxable 
property  in  the  county,  thoujsh  the  bonds  wer<> 
issued  to  take  up  certain  bridge  warrants  for 
which  the  people  living  outside  of  a  certain 
city  of  such  county  were  alone  responsible. 

4.  Same— Estoppel  to  Dent  Ain'HOBiTT  or 
Officebs— Pebsors  Atfectbd  by. 

Where  a  county  was  estopped  to  plead  lack 
of  authority  of  its  county  supervisora  to  issue 
bonds  to  take  up  certain  bridge  warrants,  for 
which  the  people  living  outside  of  a  certain  city 
in  such  county  were  alone  responsible,  such  es- 
toppel is  upon  the  county  as  a  whole,  and  hence 
extends  to  the  people  living  in  the  city  not  liable 
on  the  bridfife  warrants. 

5.  Sauk— Defect  op  Pasties— PaEscnipriONS 
— Waivib  Of  Rights. 

In  an  action  by  the  inhabitants  of  a  cit.v 
against  the  collecting  officers  of  the  county  in 
which  the  city  was  to  restrain  the  collection  of 
county  taxes  to  pay  the  principal  and  interest 
on  county  t>ond8  issued  to  take  up  bridge  war- 
rants for  which  the  people  living  outside  the  city 
were  alone  responsible,  which  action  was  de- 
fective for  want  of  bondholder  as  a  party,  the 
fact  that  the  bondholder,  if  made  a  party,  might 
have  consented  to  a  decree  therein  restraining 
such  collection,  would  not  justify  snch  a  decree 
since  it  would  not  be  presumed  that  the  bond- 
holder would  waive  or  forfeit  any  of  his  legal 
rights. 

6.  iNJUNCTioir  —  Objections  to  Relief— In- 
juries Ensuing. 

An  injunction  at  the  suit  of  the  inhabitant^ 
of  a  city  restraining  the  coliectiun  of  county 
taxes  levied  to  pay  the  principal  and  interest 
on  county  bonds  issued  to  take  np  bridge  war- 
rants for  which  the  people  living  outside  the 
city  were  alone  responsible,  which  would  so 
complicate  matters  as  to  jeopardize  the  rights 
of  the  bondholder,  should  not  be  granted. 

Appeal  from  District  Court,  Wapello  Coun- 
ty ;  Robert  Sloan,  Judge. 

Action  to  enjoin  and  restrain  defendant 
treasurer  from  collecting  a  tax  upon  plain- 
tiff's property  in  the  city  of  Ottumwa  to  pay 
certain  bonds  issued  by  Wapello  county  and 
to  enjoin  the  defendant  board  of  supervisors 
from  levying,  or  attempting  to  levy,  any 
taxes  upon  the  taxable  property  within  the 
city  of  Ottumwa  to  pay  either  the  interest  or 
the  principal  of  said  bonds.  The  case  was 
tried  to  the  court,  resulting  in  a  decree  for 
plaintiff,  and  defendants  appeal.    Reversed. 

W.  W.  Epps.  Co.  Atty.,  and  Mitchell  & 
Hunter,  for  appellants.  Ollmore  &  Moon,  for 
appellee. 
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DEKMEB,  J.  This  case  la  a  very  peculiar 
40ue  InTolrlng  principles  of  law  wbicb  are 
difficult  of  application.  It  is  an  action  by  a 
■taxpayer  in  the  city  of  Ottumwa  originally 
'4:rougbt  on  bis  own  bebalf,  but  afterwards 
-converted  Into  an  action  on  bebalf  of  all 
^tizens  or  taxpayei-s  of  tbe  city  of  Ottumwa, 
«imilarl7  situated,  to  restrain  defendant 
county  treasurer  from  collecting  wbat  is 
•called  a  "bond  tax"  levied  by  defendant 
iMard  of  supervisors  of  Wapello  county  upon 
■&11  tbe  property  in  said  county  for  tbe  pur- 
pose of  paying  certain  county  bonds  held 
ity  the  Northwestern  Mutual  Life  Insurance 
'Company  of  Milwaukee,  Wis.,  and  to  re- 
strain defendant  board  of  supervisors,  Its 
Buccessors  In  office,  from  levying  any  future 
taxes  upon  said  property  for  the  payment  of 
■«itber  the  principal  or  the  Interest  on  said 
bonds.  The  holder  of  the  bonds  was  not 
made  a  party  to  the  proceedings,  but  the 
trial  court,  upon  Issue  Joined  by  defendants, 
^granted  plaintitt  the  relief  prayed.  The  facts 
-are  not  seriously  In  dispute.  The  city  of 
■Ottumwa  in  Wapello  county  is  a  city  of  the 
first  class.  In  January,  of  the  year  1898,  the 
tioard  of  supervisors  of  Wapello  county,  by 
proper  resolution,  authorized  the  Issuance 
-of  20  county  bonds,  each  for  the  sum  of 
:$1,000,  due,  in  blocks  of  five,  October  1,  1904, 
October  1,  1905,  October  1,  1906,  and  October 
1,  1907.  These  bonds  were  known  as  "Wa- 
pello County  Funding  Bonds"  and  bore  In- 
terest at  the  rate  of  4%  per  cent.  These 
bonds  were  to  take  up  certain  warrants 
theretofore  issued  by  the  county.  Another 
48sue  of  14  bonds  was  made  April  12,  1898, 
seven  of  them  maturing  October  1,  1908,  'and 
tbe  other  7,  October  1,  1909.  These  bonds 
■were  either  exchanged  for  county  warrants, 
or  the  money  received  from  the  sale  thereof 
-was  used  in  taking  up  outstanding  warrants. 
These  warrants  had  been  issued  against 
the  bridge  fund  of  the  county  for  bridges 
either  built  or  repaired  after  March,  1893, 
in  that  portion  of  the  county  outside  the 
limits  of  tbe  city  of  Ottumwa.  Tbe  bonds 
were  purchased  in  good  faith  and  for  full 
value  by  the  life  insurance  company  above 
named  without  any  suspicion,  notice,  or  in- 
timation that  they  did  not  constitute  a 
valid  indebtedness  on  the  part  of  the  county, 
and  the  said  bonds  were  each  and  all  "fair 
on  their  face,"  and  the  said  company  is  now 
the  owner  and  holder  of  the  24  bonds  re- 
maining unpaid.  The  value  of  the  taxable 
property  In  the  city  of  Ottumwa  Is  $9,818,- 
S04  and  of  that  within  tbe  county  and  out- 
ride the  city  limits,  $15,817,216..  The  bonds 
^•hicb  have  been  paid  were  liquidated  by 
taxes  levied  upon  all  the  property  In  the 
«otmty  and  in  September  of  the  year  1905, 
defendant  board  of  supervisors  levied  a  three- 
mill  tax  upon  all  the  property  in  the  county 
«nbject  to  taxation  to  pay  the  aforesaid 
bonds  and  interest.  That  levy  was  extended 
upon  the  tax  books  for  the  year  1905,  stai 
this  action  followed. 


It  is  conceded  in  argument  that  cities  of 
the  first  class  may  build  and  repair  bridges 
within  their  own  limits  at  their  own  expense, 
and  to  that  end  may  levy  taxes  for  bridge 
purposes  upon  all  tbe  property  within  their 
limits.  See  Code,  sections  758  and  88a  And 
it  Is  also  conceded  tliat,  under  section  1303 
of  the  Code,  the  board  of  supervisors  may 
levy  taxes  for  the  building  and  repair  of 
t  ridges  in  that  portion  outside  of  cities  of 
first  class,  the  levy  being  confined  to  prop- 
erty outside  of  such  cities.  There  was  no 
authority  prior  to  the  acts  of  the  tbirtietb 
General  Assembly,  c.  16,  p.  15,  for  boards  of 
supervisors  to  issue  long  time  negotiable 
bonds  for  funding  an  indebtedness  incurred 
in  the  building  and  repair  of  bridges  in  that 
part  of  the  county  outside  of  the  limits  of  a 
first  class  city.  Tliat  authority  is  now  given 
by  the  enactment  Just  mentioned,  and  the 
bonds  are  to  be  paid  from  tbe  taxes  raised 
upon  tbe  property  outside  of  the  city  limits. 
Under  section  403  of  the  Code,  the  board  of 
supervisors  seems  to  have  had  authority  to 
fund  or  refund  any  indebtedness  of  the  coun- 
ty, exceeding  $5,000,  by  issuing  county  bonds 
running  not  more  than  20  years.  The  bonds 
In  question  purport  to  have  l)een  issued  un- 
der that  section.  Whatever  the  law  upou 
other  features  of  the  case,  it  is  conceded 
that  the  bonds  in  this  case  are  valid  and  en- 
forceable in  the  hands  of  the  present  holder 
in  virtue  of  the  recitals  therein  and  of  an  es- 
toppel-on  the  part  of  tbe  county  to  plead 
their  invalidity  as  against  an  innocent  hold- 
er. See  Ind.  Dlst.  v.  Rew,  111  Fed.  1,  49 
0.  C.  A.  198,  65  L.  B.  A.  364;  Chaftee  Co.,  v. 
Potter,  142  U.  S.  355,  12  Sup.  Ct.  216,  30 
L.  Ed.  1040 ;  County  Comrs.  v.  Rollins,  173  U. 
S.  255,  19  Sup.  Ct.  390,  43  L.  Ed.  689,  and 
cases  cited. 

But  it  is  argued  that,  notwithstanding 
their  validity  as  against  tbe  county,  they 
should  be  paid  by  and  through  a  levy  of 
taxes  upon  property  outside  of  tbe  city  lim- 
its and  this  action  is  bottomed  upon  that 
theory.  If  we  get  the  thought  of  appellee's 
counsel  it  is  this:  The  original  debt  was 
not,  so  far  as  the  inhabitants  of  the  city  are 
concerned,  for  a  public  purpose,  and  tbe 
board  of  supervisors  could  not,  by  changing 
tbe  form  of  tbe  obligation,  alter  the  situa- 
tion and  make  the  new  obligation  a  charge 
upon  those  within  the  limits  of  the  city. 
Under  the  provisions  of  section  406  of  the 
Code,  the  board  of  supervisors  had  express 
authority  to  levy  a  tax  upon  all  the  property 
within  the  county  to  pay  the  principal  and 
interest  on  outstanding  bonds  Issued  in  con- 
formity with  tbe  provision  of  section  403 
hitherto  mentioned,  the  amount  realized  from 
such  levies  being  known  as  tbe  "bond  fund," 
to  be  used  for  the  payment  of  bonds  and 
Interest  coupons,  and  for  no  other  purpose. 
If  the  board  failed  to  make  the  levy,  provi- 
sion is  made  for  collection  through  the  ex- 
ecutive council  by  a  state  tax.  Code  section 
40S.    We  shall  assume  that  the  board  had  no 
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authorltj  to  issue  tbe  bonds  for  the  purposes 
and  in  the  amount  it  did.  But  as  It  did  issue 
them,  and  as  the  county  is  estopped  from 
asserting  their  inyalldlty,  tbe  case  Is  tbe 
same  as  if  there  were  precedent  authority. 
This  is  the  rale  as  to  an  Innocent  holder  of 
bonds  at  least,  and  he  is  entitled  to  have  the 
taxes  already  levied  and  in  process  of  col- 
lection paid  to  him.  Certainly  there  can  be 
no  diversion  of  this  fund,  and  no  act  done 
by  court  or  other  authority,  which  will  de- 
prive htm  of  bis  right  to  these  taxes,  unless 
be  be  made  a  party  to  the  suit  and  given  a 
chance  to  be  heard.  When  it  is  once  conced- 
ed that  the  board  of  supervisors  bad  author- 
ity to  levy  this  "bond  and  Interest  tax,"  upon 
all  the  property  In  the  cotmty.  It  Is  manifest 
that  tbe  bondholder  cannot  be  deprived 
thereof  at  a  suit  of  taxpayers  among  them- 
selves to  which  the  bondholder  is  not  made 
a  party. 

Counsel  for  appellant  said  In  oral  argu- 
ment that  they  made  no  question  of  defect 
of  parties,  and  that,  so  far  as  possible,  they 
waived  this  point  But  it  is  apparent  that 
that  tbe  bondholder  is  a  necessary  party  to 
tbe  litigation,  and  that  without  him  there 
>  can  be  no  binding  decree  in  the  case.  Tbe 
question  presented  is  a  moot  one  which  we 
will  not  determine  In  the  absence  of  proper 
parties.  Bamsey  v.  Town  of  Marble  Bock, 
123  Iowa,  7,  98  N.  W.  184;  Daugherty  t. 
Curtis  ffowa)  97  N.  W.  67. 

If  the  bonds  were  issued  by  authority  of 
law,  or  if  the  county  issuing  them  Is  estopped 
from  denying  want  of  authority,  which  in 
effect  amounts  to  tbe  same  thing  as  If  author- 
ity were  granted  in  tbe  first  place,  we  think 
It  clear  that  the  board  of  supervisors  bad 
the  right,  and  that  It  was  its  duty, -under 
section  406  of  the  Code,  to  levy  a  tax  upon 
all  the  taxable  property  in  the  county  for  the 
payment  of  interest  and  principal  of  the 
bonds.  Where  acting,  or  assuming  to  act,  for 
tbe  county,  the  board  represents  all  the  in- 
habitants thereof,  and  all  persons  therein  who 
have  property  subject  to  taxation  for  county 
purposes,  and  the  estoppel  Is  by  reason  of 
the  conduct  of  these  agents,  who  represent, 
or  apparently  represent,  all  the  Inhabitants, 
and  not  simply  those  who  live  in  certain 
parts  thereof.  The  bonds  Involved  In  this 
case  were  binding  upon  tbe  county  by  reason 
of  an  estoppel  to  the  same  extent,  as  between 
the  bondholders  and  tbe  county  and  the  in- 
habitants thereof,  as  if  they  had  been  issued 
with  express  authority.  If  they  had  been  so 
issued,  the  bondholder  Is  entitled  to  the  levy 
of  a  tax  upon  the  entire  taxable  property  In 
the  county  for  the  payment  thereof.  The 
case  is  different  from  one  where  tbe  debtors 
are  Jointly  and  severally  and  personally  lia- 
ble In  this,  that  the  bondholder  cannpt  sue 
the  individual  members  of  the  community. 
lie  must  secure  his  money  through  a  tax  levy 
either  voluntarily  or  Involuntarily  made. 
The  board  having  authority  to  make  a  volun- 
tary levy  to  pay  these  bonds  and  the  Inter- 


est upon  them,  and  having  made  a  levy  with 
which  to  pay  a  part  thereof,  some  of  the  par- 
ties liable  therefor  cannot;  In  an  action  to 
which  the  bondholder  is  not  a  party,  by  In- 
junction against  the  collecting  agents  destroy 
tbe  bondholder's  right  to  have  this  tax  col- 
lected and  paid  over  to  It 

But  it  is  said  that  as  those  persons  living 
outside  tbe. city  limits  were  alone  responsible 
for  tbe  bridge  warrants,  they  and  they  alone 
should  pay  these  bonds.  The  fallacy  of  this 
argument  as  applied  to  this  case  lies  In  tb* 
fact  that  tbe  bondholder  in  this  case  nev^ 
was  a  creditor  until  It  purchased  Its  bonds. 
It  never  held  any  of  the  bridge  warrants, 
and  its  rights  are  upon  the  bonds  and  upon 
these  alone.  The  bondholder  stands  In  the 
position  of  holding  cotmty  bonds  Issued  by 
authority  of  law,  and  It  is  entitled  to  tbe 
statutory  rights  and  remedies  for  the  enforce- 
ment of  the  same.  In  other  words  it  Is  en- 
titled to  the  tax  already  levied  to  pay  the 
cmiount  due  It  on  these  bonds,  and  is  en- 
titled to  have  further  and  future  levies  made 
to  take  up  all  the  obligations  of  the  county 
held  by  it.  The  estoppel  as  we  have  said.  Is 
upon  the  county  as  a  whole  to  plead  lack  of 
authority  In  its  agents  to  issue  bonds,  and  not 
upon  a  part  of  the  county.  The  board  did 
not  assume  to  act  for  but  a  part  of  tbe 
community  it  represented,  but  for  tbe  whole 
thereof,  and  tbe  estoppel  must  be  as  broad 
as  the  representation  made.  E<ven  with  tbe 
bondholder  a  party,  we  do  not  see  bow  It 
could  be  deprived  of  its  right  to  have  taxes 
levied  to  pay  these  obligations,  which,  so  far 
as  tbe  coon^  Is  concerned,  are  as  valid  as  if 
they,  had  been  executed  with  express  stat- 
utory authority.  'They  were  made  for,  and 
on  behalf  of,  the  entire  county,  and  not  for 
a  fraction  thereof.  If  this  were  not  true,  the 
bonds  would  not  be  valid,  for,  at  the  time 
they  were  Issued,  the  board  had  no  authority 
to  issue  bonds  obligatory  upon  but  a  part  of 
tbe  inhabitants.  Even  now  there  seems  to  be 
no  authority  to  levy  taxes  upon  but  part  of 
tbe  taxable  property  In  the  county  to  pay 
county  bonds  so  issued  as  to  bind  all  the  in- 
habitants, or  at  least  all  the  property,  therein. 
There  seems  to  be  no  authority  to  levy  taxes 
save  as  provided  by  law,  although  It  may 
be  true  that  a  court,  by  mandamus  or  other 
special  remedy,  might  require  the  levy  of 
taxes  to  pay  a  Judgment  against  tbe  county. 
But  here  there  seems  to  be  no  reason  if 
tbe  bonds  are  such  as  that  the  entire  county 
Is  estopped  from  asserting  their  invalidity 
why  the  levy  should  not  be  ordered  against 
all  the  taxable  property  in  the  county. 

But  It  Is  argued  that  the  taxpayers  in  the 
city  have  had  no  benefit  from  the  bonds, 
and  that  to  compel  them  to  pay  either  prin- 
cipal or  Interest  would  amount  to  a  taking  of 
their  property  for  a  local  purpose  In  which 
they  were  not  Interested.  If  the  bonds  are 
valid,  or  If,  by  estoi^el,  they  are  of  the 
same  effect  as  If  valid,  then  they  were  Issued 
for  a  public  purpose,  else  there  never  could 
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be  an  estoppel.  County  bridges  are  undoubt- 
edly matters  In  which  the  entire  public  la 
Interested,  although  the  particular  Individual 
may  never  have  occasion  to  use  tbem  or  any 
of  them.  For  administrative  puriMses  the 
county  Is  sometimes,  as  In  this  case,  divided 
Into  taxing  districts,  but  the  unit  of  taxation 
In  these  matters,  generally  speaking,  Is  the 
county.  The  Legislature  has  the  undoubted 
rlgbt  to  establish  taxing  districts,  and,  as  a 
rule,  its  discretion  In  this  regard  will  not 
be  Interfered  with.  This  Inquiry  Is,  however, 
collateral  to  the  main  question  In  the  case, 
for  the  liability  here  Is,  not  upon  bridge  war- 
rants, but  upon  county  bonds  Issued  with 
authority,  or  in  such  a  way  as  to  be  as  bind- 
ing upon  the  entire  county  as  if  they  had  been 
Issued  with  authority.  The  obligation  which 
the  bondholder  has.  Is  an  obligation  of  the 
entire  county,  and  Is  to  be  collected  as  such 
obligations  generally  are;  that  is  to  say,  by 
a.  levy  upon  all  the  taxable  property  in  the 
county,  or  by  following  the  provisions  of  sec- 
tion 408.  The  tax  whea  so  levied  will  un- 
doubtedly be  for  a  public  purpose,  and  the 
taxpayers  within  the  city  limits  are  not  pay- 
ing bridge  warrants  but  valid  and  enforceable 
obligations  of  the  county.  Whatever  rights 
these  parties  may  have  as  between  them- 
selves after  they  have  contributed  to  the  pay- 
ment of  obligations  upon  which  each  and  all 
are  liable,  we  need  not,  nor  can  we  now 
determine.  That  matter  must  of  necessity  be 
left  until  it  is  presented  In  a  proper  manner. 

There  Is  no  merit  in  the  contention  that 
the  bondholder,  bad  he  been  made  a  party, 
ml^t  have  consented  to  the  decree  in  this 
case.  .  It  might,  of  course,  forego  all  its  right 
and  cancel  Its  evidences  of  Indebtedness.  But 
we  are  not  justified  in  assuming  that  it  would 
waive  or  forfeit  any  of  its  legal  rights. 

An  injunction  such  as  is  sought  in  this 
case  would  so  complicate  matters  that  It 
should  not  be  granted.  If  plalntlflFs  may  thuc 
escape  the  payment  of  taxes  already  levied 
It  is  difficult  to  see  bow  an  adjustment  could 
be  made  which  would  protect  the  bondholder, 
and,  as  there  is  no  authority  of  law  for  levy- 
ing a  tax  upon  part  of  the  property  of  a 
county  for  the  payment  of  county  bonds,  ex- 
cept under  chapter  16,  page  15,  of  the  acts 
of  the  thirtieth  General  Assembly,  the  board 
.of  supervisors  would  doubtless  be  unable  to 
make  any  levy  for  the  payment  of  these  coun- 
ty bonds.  None  of  the  numerous  cases  cited 
by  appellee's  counsel  run  counter  to  the  views 
above  expressed.  Green  v.  Harrison  County, 
ei  Iowa,  311,  16  N.  W.  136,  was  a  personal 
injury  case  and  is  in  no  way  in  point,  and 
the  same  may  be  said  of  Dashner  v.  Mills 
County,  88  Iowa,  401,  65  N.  W.  468.  Mills 
County  Bank  v.  Mills  County,  67  Iowa,  607, 
26  N.  W.  884.  was  an  action  upon  two 
county  warrants,  one  expressly  payable  "out 
of  the  Watklns  ditch  fund,"  and  the  other 
"out  of  the  ditch  fund."  A  demurrer  to  the 
petition  was  sustained  by  the  trial  court,  and 
the  order  was  reversed  upon  appeal  to  this 


court  It  is  said  In  that  case  thnt  these  war- 
rants were  payable  out  of  a  special  fund  to 
be  created  out  of  an  assessment  against  the 
owners  of  the  land  Iienefited  by  the  construc- 
tion of  the  ditches.  It  was  further  said  that, 
as  there  was  no  privity  between  the  holder 
of  the  warrants  and  the  taxpayers  liable  to 
pay  for  the  Improvement,  he  could  not  main- 
tain an  action  against  them,  but  was  entitled 
to  Judgment  against  the  county  and  to  the 
enforcement  of  the  payment  by  the  levy  of  a 
tax  in  obedience  to  the  requirements  of  the 
statute.  We  quote  the  following  from  that 
case:  "We  do  not  determine  that  plaintlfT 
can,  by  mandamus,  compel  the  county  treas- 
urer to  pay  the  warrants  from  the  general 
funds  of  the  county.  The  law  contemplates 
that  the  owners  of  the  property  benefited  by 
the  ditch  must  pay  the  costs  of  its  construc- 
tion, and,  if  the  plaintlfT  obtains  Judgment 
upon  the  warrants,  the  method  of  raising 
means  for  Its  payment  Is  plainly  pointed  out 
by  statute."  The  case  now  before  us  is  very 
different  from  that.  There  Is  a  difference  as 
to  parties,  the  holder  of  the  warrants  being 
the  party  plaintiff  in  that  case.  Again,  the 
warrants  In  that  case  were  payable  out  of  a 
particular  fund,  and  the  statute  provided  for 
the  creation  of  that  fund.  Moreover,  there 
was  no  holding  that.  In  the  event  of  failure 
to  raise  that  fund,  the  county  would  not  be 
liable  upon  the  warrants.  These  are  marked 
points  of  distinction  and  the  case  is  in  no 
manner  controlling  here.  Indeed,  we  have 
held  that,  when  a  city  or  other  municipality 
falls  to  do  Its  duty  in  the  making  of  special 
assessments  to  meet  an  Indebtedness,  the  city 
itself  becomes  liable  personally  and  Judgment 
may  be  obtained  against  It  Ft  Dodge  Elec- 
tric Co.  ▼.  City  of  Ft  Dodge,  116  Iowa,  568. 
89  N.  W.  7,  and  cases  cited.  The  liability 
in  this  case  is  upon  bonds,  and  there  is 
no  statutory  or  other  authority  for  a  special 
levy  to  meet  the  obligations  imposed.  In  all 
the  cases  cited  by  appellee,  while  there  may 
have  been  a  liability  upon  the  part  of  the 
municipality,  that  liability  was  expressly  pay- 
able out  of  a  particular  fund,  which  the  cor- 
poration was  expressly  authorized  to  create. 
But  that  is  not  the  case  here.  The  consti- 
tutional questions  suggested  by  appellee  do 
not  seem  to  be  In  the  case.  In  so  far  as 
they  are  collaterally  Involved,  we  have  dis- 
posed' of  them  in  what  has  heretofore  been  said. 
The  bonds  are  valid  in  the  hands  of  Innocent 
holders,  and  they  are  valid  as  to  the  entire 
county.  They  are  not  payable,  nor  may  they 
be  made  payable  out  of  a  particular  fund, 
but  must  be  paid  out  of  the  bond  fund  au- 
thorized by  section  406  of  tbe  Code.  Appel- 
lee's suggestion  that  the  case  Is  the  same 
as  If  two  separate  counties  were  interested 
is  not  true,  and.  If  adopted,  would  lead  to  a 
fallacious  conclusion,  No  one  could  act  for 
two  separate  counties,  and  there  could  not 
be  an  estoppel  as  against  them  no  matter  who 
should  assume  to  act  on  their  behalf.  If 
there  were  any  one  who  could  so  act,  we 
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would  bave  a  parallel  case,  and,  if  that  were 
true,  we  doubt  not  that  the  taxable  property 
of  both  counties  would  be  liable.  But  we 
need  not  deal  with  supiiosed  cases,  for  the 
facts  here  are  agreed  to  and  the  sole  ques- 
tion is  one  of  law.  As  supporting  our  views 
upon  the  question  of  taxing  districts  and  of 
tlie  public  purpose  for  which  the  bonds  were 
issued,  see,  Kelley  v,  Pittsburg.  104  U.  S.  78, 
I'C  L.  Ed.  050;  State  v.  Lakeside  Co.,  71 
Minn.  283,  73  N.  W.  970;  Butler  v.  City  of 
Muscatine,  11  Iowa,  433;  Fulton  v.  City.  17 
Iowa,  404;  Maltby  t.  Tautges,  50  Minn.  248, 
r>2  N.  W.  858.  The  segregation  of  the  city 
from  the  county  was  not  for  the  purpose  of 
paying  bonded  Indebtedness,  but  for  the  pur- 
pose of  levying  and  collecting  taxes  for 
bridges  within  their  respective  territorial  Ju- 
•-isdlctlons.  As  to  bonds,  the  taxing  district 
is  co-extenslve  with  the  county. 

Our  conclusion  is  that  the  learned  district 
court  was  in  error  In  granting  the  decree, 
and  it  must  be,  and  It  is,  reversed. 


COOK  ▼.   SMITH-LOWE   CO. 
(Supreme  Court  of  Iowa.    Nov.   19,  1906.) 

1.  Mabteb  and  Sebvant— Injuries  to  Serv- 
ant—CoNTniBuroRT  Neolioence— Inbtbuc- 

T10N8. 

In  an  action  for  injuries  to  an  employ^  in 
n  mine,  where  the  court  directed  the  jury  to 
consider  the  surroundings  of  the  plaintiff  at  the 
time  of  bin  injury,  on  whom  devolved  the  duty 
of  caring  for  the  roof  of  the  mine  at  the  place 
where  the  accident  occurred,  what  plaintiff 
l<new.  or  in  the  exercise  of  ordinary  care  should 
Iiave  known,  of  the  condition  of  the  roof  of  the 
place  in  question,  and  what  the  plaintiff  did, 
or  in  the  exercise  of  ordinary  care  should  have 
(lone,  to  avoid  the  danger,  and,  in  another  in- 
struction, the  duty  of  the  plaintiff  to  keep  his 
room  of  the  mine,  including  the  neck  thereof, 
securely  propped,  was  explained,  there  was  no 
fiiilnre  to  make  plain  to  the  jury  that  any  neg- 
li;;ence  of  the  plaintiff  in  looking  after  his  own 
safct.y  would  defeat  his  recovery,  and  there  was 
no  error  in  refusing  an  instruction  as  to  the 
duty  of  plaintiff  to  take  note  of  the  condition  of 
the  roof,  and  notify  the  company  of  any  defec- 
tive condition  requiring  double-timbering  or 
other  protection  for  plaintiff's  safety. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  1180,  1181, 
1185.1 

2.  Tbiai.  —  Instructions— 80BMI88IOH  of  Is- 
sues. 

In  an  action  for  injuries  to  ah  employ^  in 
n  mine,  an  instruction  directing  the  jury  to  de- 
tprmine  whether  defendant  was  negligent,  as  al- 
leged by  plaintiff  in  his  petition,  and  pointing 
out  the  failure  of  defendant  to  azercise  reason- 
able care  to  furnish  plaintiff  a  safe  entrance  to 
his  place  of  work  as  negligence  which  would 
render  defendant  liable,  was  not  erroneous  aii 
submitting  to  the  jury  three  grounds  of  negli- 
gence stated  in  the  petition,  contrary  to  a  stipu- 
lation between  counsel  that  the  only  ground  of 
necligence  of  defendant  to  be  submitted  w.as  de- 
fendant's failure  to  double-timber  the  portion  of 
the  neck  of  the  room  where  plaintiff  was  in- 
jured. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  IS  5ST,  593.] 

3.  Tbial  — Argument  or  Counsei<— Pecuni- 
ary Condition  of  Parties. 

In  an  action  for  injuries  to  an  employ^  in 
A  mine,  a  statement  by  counsel   in  argument 


that,  if  plaintiff  worked  during  tho  time  the  eri- 
dcnce  shows  be  did  work,  it  was  because  lie  had 
to.  to  get  daily  bread  for  his  wife  and  famity, 
was  proper  where,  on  a  suggestion  by  the  court 
that  the  amoimt  of  recovery  would  not  be  af- 
fected by  plaintiff's  financial  condition,  counaet 
expressly  disclaimed  any  intention  to  influence- 
the  jury  as  to  the  amount  of  recovery,  but  in- 
sisted that  the  reason  why  plaintiff  returned  t» 
work  before  be  had  sufficiently  recovered  from 
bis  injuries  might  properly  be  considered. 
4.  Master  and  Servant— Injuries  to  Serv- 
ant—Nbouoence  OF  Defendant— Contbib- 
utobt  Neolioence  —  Questions  fob  thx. 

JUBT. 

In  an  action  for  injuries  to  nn  employ^  in 
a  mine,  evidence  held  to  present  questions  for 
the  jury  as  to  the  defendant's  negligence  and 
plaintiffs  contributory  negligence. 

Appeal  from  District  Court,  Polk  Connty; 
James  A.  Howe,  Judge. 

Action  to  recover  damages  for  personal  to- 
juries  received  by  plaintiff  while  at  work  as 
a  miner  in  the  coal  mine  owned  and  operated 
by  defendant.  There  was  a  verdict  and  Jndg-- 
ment  for  plaintlfF,  from  which  defendant  ap- 
peals.   Affirmed. 

Carr,  Hewitt,  Parker  &  Wright,  for  ap- 
pellant.   Thomas  A.  Cheshire,  for  appellee. 

McCLAIN,  C.  J.  There  was  evidence  tend- 
ing to  show  that  plaintiff,  an  experienced 
miner,  had,  for  about  a  month  before  tbe- 
happening  of  the  accident,  been  engaged  Ib 
mining  coal  iu  a  room  of  defendant's  mine 
which  he  had  taken  over  from  one  Tracy, 
who  had  oiiened  the  room,  and  worked  it 
back  for  about  65  feet  from  the  entry,  and 
had  properly  propped  the  roof  so  far  as  he 
had  worked  out  the  room;  that  the  roof  over 
the  track  into  the  room  had  been  for  a  por- 
tion of  the  distance  double-timbered,  under 
the  direction  of  defendant's  pit  boss;  that 
Tracy  had  notified  the  pit  boss  that  a  por^ 
tlon  of  the  roof  over  the  track  In  the  neck 
of  the  room,  where  there  was  no  double-tim- 
bering, was  unsafe,  and  should  be  double^ 
timbered;  and  that  plaintiff  was  Injured  by- 
the  falling  of  slate  In  the  nedi  of  the  room,, 
where  defendant's  pit  boss  had  been  advised 
by  Tracy  that  double-timbering  was  neces- 
sary. The  issnes  on  which  the  case  was  pre- 
sented to  the  jury  related  to  the  duty  of  de- 
fendant to  double-timber  at  the  place  where 
the  accident  happened,  ao  as  to  furnish  plalDr 
tiff  with  a  reasonably  safe  place  throngb 
which  to  go  to  and  from  his  work,  and  to 
plaintiff's  contributory  negligence  and  as- 
sumption of  risk. 

1.  Error  Is  assigned  In  the  giving  of  an  In- 
struction relating  to  the  plaintiff's  alleged 
contributory  negligence,  In  which  the  Jtut- 
was  told  that  it  was  the  duty  of  plaintlir 
while  going  to  his  work  In  the  mine  to  exer^ 
else  ordinary  care  for  his  own  safety.  The- 
criticlsm  of  the  Instruction  is  that  it  does 
not  call  attention  to  the  possible  negligence 
of  plaintiff  in  falling  to  inspect  the  roof,  t*- 
see  whether  or  not  it  liad  become  defectire 
prior  to  the  accident.  And,  in  the  same  con- 
nection, It  is  urged  that  there  was  error  in.< 
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refusing  a  requested  instruction  as  to  the 
duty  of  plaintiff  to  take  note  of  the  condi- 
tion of  the  roof,  and  notify  the  company  of 
any  defective  condition  requiring  double- 
timbering  or  other  protection  for  plaintitTs 
safety.  But  the  court  did  direct  the  jury 
in  the  Instruction  ^Ten  to  consider  the  sur- 
roundingB  of  the  plaintiff  at  the  time  of  bis 
injury,  upon  whom  devolved  the  duty  of 
caring  for  the  roof  at  the  place  where  the 
accident  occurred,  what  plaintiff  knew,  or  in 
the  exercise  of  ordinary  care  should  have 
known,  of  the  condition  of  the  roof  at  the 
place  in  question,  and  what  the  plaintiff  did, 
or  in  the  exercise  of  ordinary  care  should 
have  done,  to  avoid  the  danger.  In  another 
instruction  the  duty  of  the  plaintiff  to  keep 
his  room,  including  the  neck  thereof,  securely 
propped  was  explained,  and  we  think  that, 
taking  the  Instructions  together,  there  was 
not  a  failure  on  the  part  of  the  court  to 
make  plain  to  the  Jury  that  any  negligence 
of  the  plaintiff  In  looking  after  his  own 
safety  would  defeat  his  recovery. 

The  case  was  submitted  on  both  sides,  on 
the  theory  that  the  relative  duties  of  the 
plaintiff  and  defendant  with  reference  to 
the  safety  of  the  roof  In  the  room  and  the 
neck  thereof  connecting  it  with  the  entry 
were  determined  by  Resolution  No.  4,  of 
the  agreement  between  the  coal  operators 
and  the  United  Mine  Workers  of  America 
for  District  IS,  which  was  offered  in  evidence, 
and  which  is  as  follows:  "(a)  That,  in  ac- 
cordance with  the  state  law,  the  company 
shall  furnish  all  necessary  timbers,  and  the 
miner  shall  keep  his  room  securely  propped. 
If  a  miner  working  in  a  room  fails  to  secure- 
ly prop  the  same,  or  neglects  to  prop,  as 
directed  by  the  pit  foreman,  or  carelessly 
shoots  down  the  props  or  timbers,  and  a  fall 
of  slate  occurs  through  such  failure,  neglect, 
or  carelessness,  he  shall  immediately  clear 
his  roadway  of  such  fails  of  slate,  and  do 
all  necessary  retlmberlng;  and,  In  case  of 
his  neglec^  to  do  so.  the  company  may  do 
such  work,  and  charge  the  expense  thereof 
to  such  miner,  (b)  In  case  the  room  has  been 
proi)erly  timbered,  as  above  set  forth,  and  the 
roof,  from  any  cause,  becomes  89  heavy  as 
to  require  double-timbering,  the  company 
shall,  when  notified  by  the  miner,  do  the 
necessary  work  to  protect  the  roadway." 
The  Jury  could  not,  under  the  issues  and  the 
theory  of  the  case,  have  failed  to  understand 
that  any  neglect  of  duty  on  the  part  of  plain- 
tiff with  reference  to  his  own  safety  would 
••onstitute  contributory  negligence.  The  duty 
to  advise  the  defendant  as  to  the  dangerous 
condition  of  the  roof  reiiuiring  double-timber- 
ing was  merely  a  part  of  the  general  duty  to 
^  oxerdse  ordinary  care.  The  instruction  Is 
not  to  be  limited  in  its  meaning  to  the  par- 
ticular care  which  plaintiff  should  have  exer- 
cised at  the  very  instant  of  the  Injury  while 
solng  to  his  work,  but  should  have  been  in- 
terpreted, and  we  have  no  doubl  was  prop- 
tTly  Interpreted,  by  the  Jury  as  Including  the 


care  which  be  should  have  previously  exer- 
cised in  advising  the  defendant  of  the  dan- 
gerous condition  of  the  roof  at  the  place 
where  be  was  injured,  if  it  had  been  dis- 
covered, or  in  the  exercise  of  ordinary  care 
for  his  own  safety  could  hare  been  discover- 
ed, by  the  plaintiff. 

2.  In  another  instruction  the  Jury  was 
directed  to  determine  whether  the  defend- 
ant was  negligent,  and  the  failure  of  defend- 
ant to  perform  the  duty  of  exercising  reason- 
able care  to  furnish  plaintiff  a  safe  entrance 
to  his  place  of  work  was  pointed  out  as 
negligence  which  would  render  the  defendant 
liable.  But  it  is  said  that  the  court  in  this 
instruction  told  the  Jury  to  determine  wheth- 
er defendant  was  negligent  as  alleged  by 
plaintiff  in  his  petition,  and  that  three 
grounds  of  negligence  were  there  stated, 
while,  as  a  matter  of  fact,  the  coort,  by 
agreement  of  counsel,  submitted  to  the  jury 
only  the  question  of  defendant's  negligence 
in  falling  to  double-timber  the  portion  of  the 
neck  of  the  room  where  plaintiff  was  Injmred. 
We  think,  however,  that,  under  the  issues 
as  submitted  and  the  evidence,  the  general 
duty  to  make  the  place  safe,  which  would 
arise  upon  notice  of  a  dangerous  condition  of 
the  roof,  could  have  been  understood  by  the 
jury  only  as  relating  to  the  general  duty  of 
double-timbering  on  notice  of  defective  con- 
dition. The  criticism  of  the  instruction  is 
too  refined  to  appeal  to  our  Judgment.  The 
instruction  was  correct  In  principle,  and  we 
cannot  see  how  the  jury  would  have  been 
misled  under  the  issues  and  the  evidence  as 
presented.  There  are  possible  states  of  facts 
conceivable,  which.  If  they  were  shown  in 
the  evidence,  might  have  been  within  the 
scope  of  the  instruction,  but  not  within  the 
scope  of  the  issues  as  properly  submitted; 
but  that  would  not  be  a  reason  for  holding 
the  instruction  erroneous.  The  proposition 
of  counsel  for  plaintiff  on  the  trial,  which 
was  assented  to  by  counsel  for  defendant,  was 
to  withdraw  all  allegations  concerning  the 
subject  of  whether  the  company  or  the  miner 
looked  after  the  roof  in  the  neck  of  the  room, 
and  all  evidence  of  custom  respecting  that 
subject,  and  he  requested  the  court  to  In- 
struct the  jury  to  disregard  any  such  evi- 
dence on  either  side;  leaving  the  liability  of 
defendant  to  depend  upon  the  question 
whether  the  neck  of  the  room  where  the 
accident  occurred  should  have  been  double- 
timbered.  The  instruction  stating  the  issues 
submitted  to  the  jury  the  determination  of 
three  questions  of  negligence  on  the  part 
of  defendant:  First,  in  falling  to  remove 
loose  slate  from  the  roof  In  the  entry  to  the 
neck  of  the  room;  second,  failure  to  double- 
timber  the  entry  when  requested  to  do  so; 
and,  third,  failure  to  furnish  plaintiff  with  a 
reasonably  safe  place  in  which  to  pass  In 
going  to  and  coming  from  his  work.  The 
first  of  these  related  to  double-timbering,  for 
If  the  loose  slate  was  removed  there  would 
be   no  occasion   to   double-timber,   and   the 
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third  relates  generally  to  the  safety  of  the 
place  of  work,  as  to  which  there  was  no 
question  save  as  to  the  unsafely  of  the  roof 
due  to  a  loosening  of  the  slate,  which  would 
require  double-timbering.  It  seems  to  us, 
therefore,  that  the  court  did  not  In  fact  sub- 
mit to  the  Jury  any  question  which  should 
have  been  withdrawn  from  their  considera- 
tion under  the  agreement  of  counsel.  It  is 
«vident  that  the  request  of  counsel  for  plain- 
tiff was  made  for  the  purpose  of  eliminat- 
ing any  issue  as  to  a  custom  with  reference 
to  the  duty  of  defendant  to  look  after  the 
roof  In  the  neck  of  the  room,  as  distinct  from 
the  body  of  the  room,  as  to  which  the  evi- 
dence showed  that  the  primary  obligation  to 
look  after  the  safety  of  the  roof  was  on  the 
miner. 

3.  During  the  presentation  of  the  case 
to  the  Jury,  counsel  for  defendant  objected 
to  a  statement  made  by  counsel  for  plaintiff, 
substantially,  that  "miners  do  not  have  a 
very  large  bank  account,"  and  if  plaintiff 
worked  during  the  time  the  evidence  shows 
he  did  work  he  did  not  do  so  because  he 
wanted  to,  but  because  he  liad  to,  and  be- 
cause "he  had  a  wife  and  family,  and  he 
had  to  get  dally  bread."  On  motion  for  new 
trial  these  statements  of  counsel  were  as- 
signed as  misconduct,  not  being  based  on  any 
evidence  found  in  the  record,  and  the  argu- 
ment is  that  these  statements  were  prejudi- 
cial to  the  defendant  In  getting  before  the 
Jury  the  fact  that  plaintiff  was  a  poOT  man 
and  the  defendant  a  rich  corporation.  Such 
an  appeal  is  condemned  In  a  number  of  cases 
decided  by  this  court.  Blair  v.  Madison 
County,  81  Iowa,  313,  46  N.  W.  1093;  Mack- 
erall  v.  Omaha  &  St  L.  R.  Co.,  lU  Iowa, 
547,  82  N.  W.  975;  Sullivan  v.  Chicago, 
R.  I.  &  P.  R.  Co.  aowa)  93  N.  W.  367.  But 
the  circumstances  under  which  the  state- 
ments complained  of  were  made  must  be 
taken  Into  account  In  determining  whether 
the  court  erred  In  not  setting  aside  the  ver- 
dict for  such  alleged  misconduct  It  appear- 
«d  from  the  testimony  that  the  injury  oc- 
curred in  February,  and  that  plaintiff  went 
back  to  work  about  the  middle  of  July  fol- 
lowing, and  from  that  time  until  the  trial 
in  Noveml>er  had  worked  during  a  portion 
of  each  month,  so  that  he  was  wholly  pre- 
vented from  working  during  about  four 
months,  only,  following  his  injury.  There 
was  conflicting  testimony  of  physicians  as 
to  the  extent  of  plaintiff's  injuries,  but  physi- 
cians testifying  in  plaintiff's  behalf  stated 
that  such  injuries  as  plaintiff  received  would 
Incapacitate  him  for  labor  for  from  six 
months  to  a  year,  and  that  his  return  to 
work  when  he  did  was  an  Injury  to  him,  and 
retarded  his  complete  recovery.  It  was 
therefore  a  legitimate  argument  that  plain- 
tiff's return  to  work  at  tbe  end  of  less  than 
five  months,  before  he  had  completely  re- 
covered after  his  Injuries,  and  at  a  time 
when  physical  exertion  would  be  injurious 
to  him,  should,  not  be  counted  against  him 


in  determining  the  amount  of  his  recovery 
for  the  injuries  which  he  actually  sustained 
by  reason  of  the  accident  The  objection  to 
the  argimient  was  that  there  was  no  evidence 
In  the  record  as  to  the  financial  condition  or 
situation  of  plaintiff,  and  the  statement  with 
reference  thereto  was  improper,  tending  to 
appeal  to  the  Jury,  and  arouse  their  sympathy 
or  Inflame  their  minds.  The  court  suggested 
that  the  amount  of  recovery  would  not  l>e 
affected  by  plaintifTs  financial  condition,  and 
counsel  for  plaintiff  expressly  disclaimed 
any  Intention  to  influence  the  Jury  as  to  tbe 
amount  of  recovery  by  this  argument,  but 
insisted  that  the  reason  why  plaintiff  re- 
turned to  work  when  he  ought  not  to  work, 
and  was  not  able  to  work,  might  properly  be 
considered,  and  that  it  was  a  proper  infer- 
ence from  facts  of  general  knowledge  that 
plaintiff  returned  to  work,  under  tiie  circum- 
stances because  he  felt  it  necessary  to  do  so  la 
order  to  support  his  family.  Under  these  clr- 
cnmstances,  we  think  that  the  court  properly 
overruled  the  motion  for  new  trial  so  far  as 
It  was  based  on  the  ground  of  misconduct  of 
counsel.  It  does  not  appear  that  there  was 
any  appeal  to  the  sympathies  of  the  Jury 
with  reference  to  the  amount  of  plaintiff's 
recovery,  but  that  the  appeal  was  solely  with 
reference  to  the  effect  to  be  given  to  certain 
facts  appearing  In  evidence,  and  that  this 
appeal  was  based  on  the  statement  which 
may  well  be  treated  as  within  the  general 
knowledge  of  everybody,  that  miners  In  this 
respect  like  other  men  who  labor  for  a  Ut- 
Ing,  do  not  have  large  bank  accounts  to  rely 
upon.  It  is  not  a  violent  assumption,  with- 
in general  human  experience,  that  men  do 
not  persistently  pursue  the  business  of  min- 
ing, or  any  other  business  involving  physical 
labor,  nnless  there  is  some  Impelling  neces- 
sity. While  it  Is  undoubtedly  healthful  to 
labor,  men  do  not  usually  pursue  an  arduous 
occupation,  involving  severe  physldal  labor. 
merely  for  the  preservation  of  health.  In 
short,  we  see  no  reason  for  Interfering  with 
the  action  of  the  trial  court  with  reference 
to  the  alleged  misconduct  of  counsel. 

4.  It  is  contended  for  appellant  that  under 
the  evidence,  there  shoifld  have  been  a  di- 
rected verdict  in  its  favor  on  the  general 
ground  that  no  negligence  of  defendant  with 
reference  to  the  safety  of  the  roof  in  the 
neck  of  the  room  was  made  out,  and  that 
plaintiff  was  in  a  better  situation  to  discover 
the  danger,  if  any,  than  the  pit  boss,  who 
was  the  employ^  generally  In  charge  of  the 
working  of  the  mine.  Under  the  contract  be- 
tween plaintiff  and  defendant,  evidenced  by 
the  resolution  set  out  in  the  preceding  por- 
tion of  this  opinion,  it  was  undoubtedly  the 
duty  of  the  miner  to  call  the  atiention  of  the 
pit  boss  to  any  defect  in  the  roof  requiring 
double-timbering,  and  It  is  conceded  that  the 
fall  of  the  roof  which  Injured  plaintiff  could 
have  been  prevented  only  by  double-tim- 
bering or  taking  down  the  slate  and  boul- 
ders so  as  to  render  double-timbering  on- 


Digitized  by 


Google 


I6wig 


MAINE  V.  MIDLAND  INVESTMENT  CO. 


801 


necessary,  and  that  the  duty  of  donble- 
timbcrlng  or  providing  against  tbe  necessity 
for  it  only  arose  when  tbe  pit  Ik)ss  was  ad- 
vised of  the  dangerous  condition.  But  It 
appears  In  tbe  evidence  that  Tracy,  who 
bad  been  worlwlng  tbe  room  in  which  plain- 
tiff was  Injured  before  plaintiff  took  charge 
of  it,  had  called  tbe  attention  of  tbe  pit  boss 
to  the  roof  at  the  place  where  tbe  accident 
to  plaintiff  subsequently  occurred,  insisting 
tbat  It  was  In  a  dangerous  condition,  and  that 
the  pit  boss  had  Inspected  it  and  reached  the 
conclusion  that  It  was  not  dangerous.  After 
tbe  attention  of  the  pit  boss  bad  thus  been 
called  to  the  roof  at  this  place,  It  became 
the  duty  of  the  defendant,  under  the  resolu- 
tion, to  do  such  double-timbering  as  the 
situation  required,  and  we  think  tbat  from 
tbat  time  on  the  responsibility  for  the  safety 
of  this  roof  rested  on  defendant,  and  that  the 
question  was  for  the  Jury  whether,  In  the 
discbarge  of  this  duty,  tbe  defendant  bad 
been  negligent  There  was  also  a  question 
for  the  Jury  as  to  whether  plaintiff  was  guil- 
ty of  contributory  negligence  in  not  discover- 
ing the  danger,  and  avoiding  It  by  again 
calling  the  attention  of  the  pit  boss  to  the 
subject.  But  on  neither  of  these  questions 
was  the  evidence  so  conclusive  that  tbe  case 
could  properly  be  taken  from  the  Jury.  It 
may  be  tbat  the  roof  was  in  fact  in  such 
dangerous  condition  as  to  require  double- 
timbering  by  the  defendant  when  the  atten- 
tion of  the  pit  boss  was  called  to  it,  and 
yet  that  the  plaintiff,  going  to  work  In  the 
room  under  tbe  approval  of  tbe  pit  l>os8, 
without  any  notice  that  his  predecessor  bad 
complained  of  thi  condition  of  the  roof  at 
this  place,  was  not  negligent  In  not  making 
an  investigation  on  bis  own  account,  which 
would  have  disclosed  such  dangerous  con- 
dition. 

We  are  satisfied  that  the  case  was  prop- 
erly submitted  to  the  Jury  on  the  evidence, 
and  that  tbe  Judgment  should  be  aflSrmed. 


MAINE  V.  MIDL.AND  INVESTMENT  CO. 
et  ai. 

(Supreme  Court  of  Iowa     Nov.  17,  1906.) 

1.  Corporations  —  Sale  oi  Stock  —  Rescis- 
sion. 

Code,  8  1613.  in  relation  to  the  organiza- 
tion of  corporntions,  requires  publication  of  a 
notice  Kirin;;  certxin  informntion  in  respect  to 
the  corporation.  By  section  1C14.  in  order  tbat 
acts  of  the  conwration  may  be  valid,  the  notice 
must  be  published  within  a  specified  time  after 
filing  tbe  articles  of  association,  and  by  section 
1616  a  failore  to  substantially  comply  with  such 
requirements  renders  tbe  stockholdprs  individual- 
ly liable  for  corporate  debts.  Hfld  that,  where 
tbe  secretary  of  a  corporation  on  a  sale  of  tbe 
stock  represented  to  the  purchaser  that  tbe  cor- 
poration was  fnily  and  legally  organized,  when, 
as  a  matter  of  fact,  no  notice  had  ever  been 
published  as  required  by  the  statute,  the  pur- 
chaser was  entitled  to  a  resrission,  though  he 
made  no  attempt  to  verify  the  truth  of  the  rep- 
resentation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol  12,  Corporations,  {{  244-205.] 

109  N.W.— 51 


2.  Save. 

In  a  suit  in  equity  for  rescission  of  a  sale 
of  corporate  stock  to  plaintiff  because  of  false 
representations  to  the  effect  that  the  company 
was  fully  and  legally  organized,  plaintiff  was 
entitled  to  relief,  irrespective  of  whether  the 
representation  was  wittingly  or  unwittingly 
false. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §{  244-265.1 

3.  Same — Rescission— Tendeb. 

In  a  suit,  by  the  purchaser  of  corporate 
stock,  for  rescission  because  of  false  represen- 
tations as  to  the  condition  of  the  corporation, 
a  tender  of  tbe  stock  prior  to  the  commence- 
ment of  the  suit  was  not  necessary,  it  being 
aufllrient  to  offer  in  the  petition  to  restore  the 
statu  quo. 

4.  Same— EsTOPPEi,. 

Where  plaintiff  was  induced  to  purchase 
corporate  stock  by  false  representations  of  tbe 
corjjoration's  secretary,  to  tbe  effect  tbat  tbe 
corpor.ition  was  duly  and  legally  organized,  the 
mere  fact  that  there  was  a  meeting  of  stock- 
holders subsequently  held  at  which  nothing  was 
done  except  to  talk  over  the  situation  of  tbe 
company's  affairs,  and  tbat  plaintiff  was  an 
officer  of  the  company,  did  not  estop  plaintiff 
from  suing  for  a  rescission  because  of  the  false 
representations. 

f Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {  262.] 

5.  Same— Officer— LiABiUTY. 

Where  tbe  secretary  of  a  corporation  false- 
ly represented  to  a  purchaser  of  corporate  stock 
that  the  company  was  legally  organized,  he  hav- 
ing no  personal  knowledge  of  tlie  defect  in  the 
corporate  organization,  he  was  not  personally 
liable  to  the  purchaser  in  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12.  Corporations,  f  1410.] 

6.  Same. 

Where  plaintiff  purchased  corporate  stock 
from  a  corporation  relying  on  false  representa- 
tions of  tbe  secretary  as  to  the  condition  of  the 
corporation,  the  secretary  was  personally  liable 
for  tbe  dsmagps  suffered  by  plaintiff. 

fEld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  $  1410.] 

7.  Same— Action— Evidence— SuiTioiENOT. 

In  a  suit  by  tbe  purchaser  of  corporate 
stock  from  a  corporation  for  rescission  because 
of  false  statements  of  the  corporation's  secre- 
tary whereby  he  was  induced  to  purchase  the 
stock,  evidence  considered,  and  hold  insufficient 
to  show  {hat  plaintiff  was  deceived. 

Appeal  from  District  Court  Polk  County. 
Hugh  Brennan,  Judge. 

Action  in  equity  by  plaintiff,  a  stockholder, 
for  rescission  and  to  wind  up  tbe  affairs  of 
the  defendant  Midland  Investment  Company, 
a  corporation.  Tbe  remaining  stockholders, 
J.  A.  Dyer,  J.  H.  Campbell,  B.  K.  Maine, 
and  J.  B.  Lucas,  are  named  as  defendants. 
Lucas  did  not  appear,  but  It  does  not  seem 
that  there  was  any  demand  for,  or  entry  of. 
default  as  against  bim.  Each  of  the  other 
defendants  appeared  and  answered.  There 
was  also  a  petition  of  intervention  by  the 
People's  Fraternal  Reser\-e,  and  this  was 
answered  by  the  plaintiff  alone.  The  facts 
are  sufficiently  stated  In  the  opinion.  From 
a  decree  In  favor  of  the  defendants  and  in- 
tervener, the  plaintiff  appeals.  Modified  and 
affirmed. 

Edmund  H.  McVey,  for  appellant.  John 
Newburn  and  J.  A  Dyer,  for  appellees  Mid- 
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land  Company  and  Dyer.  Dunsbee  &  Dorn, 
for  appellees  Campbell  and  the  People's 
Reserve.    B.  K.  Maine,  pro  se. 

BISHOP,  J.  The  Midland  Investment 
Company  was  organized  In  Des  Moines  on 
August  6,  1902.  The  declared  purpose  of  the 
corporation  was  to  buy  and  sell  personal  and 
real  property,  and  tbe  capital  stock  was 
fixed  at  $10,000,  to  be  Issued  lu  shares  of 
$100  each.  J.  M.  Brenton  was  named  as 
president,  L.  A.  Brenton,  vice  president,  J. 
A.  Dyer,  secretary,  and  J.  B.  Lucas,  treasur- 
er; and  these,  with  J.  H.  Campbell,  were 
named  as  the  board  of  directors.  The  arti- 
cles were  signed  by  each  of  such  persons.  It 
is  admitted  that  publication  of  the  notice 
of  the  formation  of  the  corporation  was  nev- 
er made.  On  the  date  of  organization,  15 
shares  of  stock  were  Issued.  Wive  of  these 
were  issued  to  J.  M.  Brenton,  five  to  L.  A. 
Brenton,  and  five  to  J.  A.  Dya:.  The  certif- 
icates of  shares  Issaed  to  the  Brentons  bore 
upon  their  face  the  legend  that  they  had 
lieen  fully  paid  up  in  cash.  J.  M.  Brenton 
in  fact  paid  in  no  cash,  and  it  does  not  ap- 
pear what,  if  any,  consideration  for  the 
stock  moved  from  him.  L.  A.  Brenton  paid 
in  $500  In  cash.  Dyer  paid  in  no  cash;  it 
.appears,  however,  that  the  stock  issued  to 
him  was  in  consideration  of  services  ren- 
dered— ^presumably  as  a  lawyer  in  perfecting 
file  organization  of  the  company — and  this 
fiiet  was  Indorsed  on  the  face  of  the  certificate 
of  shares.  It  seems  that  the  plan  of  busi- 
ness adopted  was  to  reach  people  of  moderate 
means  and  to  enter  into  contracts  with  them 
l)y  the  terms  of  which  each  of  such  contract 
holders  should  pay  into  the  company  treas- 
ury the  sum  of  $1.50  per  month,  of  which 
$1  should  go  into  a  home  or  trust  fund, 
and  50  cents  Into  an  expense  fund.  Tbe 
home  fund  was  to  lie  used  in  buying  prop- 
erties for  the  contract  holders  as  fast  as 
n  Bufllcient  amount  was  accumulated.  The 
expense  fund  was  to  be  used  by  the  company 
lu  extending  its  business  and  paying  ex- 
penses of  operation  including  salaries.  Tbe 
1  looks  of  the  company  show  that  no  business^ 
tangible  in  character,  was  done  during  the 
month  of  August  During  the  months  of 
September  to  February,  inclusive,  there  was 
paid  into  the  treasury  by  contract  holders 
the  aggregate  sum  of  .?r>69  to  the  home  fund, 
and  $284.50  to  the  expense  fund.  It  is  made 
to  appear  that,  on  September  10,  1902.  the 
lirentons  withdrew  from  the  corporation,  and 
their  respective  shares  of  stock  were  on  that 
day  assigned  to  the  defendant  Dyer.  The  pre- 
cise consideration  for  tbe  assignment  does  not 
appear.  Now,  the  ledger  of  the  company 
reveals  the  further  facts  that  J.  M.  Brenton 
was  paid  out  of  tbe  funds  of  tbe  company 
by  way  of  salary  as  president,  the  sum  of 
$200,  being  $.?0  per  month  for  four  months, 
July  to  October  inclusive;  L.  A.  Brenton  was 
paid  by  way  of  salary  as  bookkeeper  $249.99. 


being  $83.33  per  month  for  three  montlis, 
July  to  September  inclusive.  As  a  witness 
Dyer  says  that  by  oral  agreement  be  was 
to  have  a  salary  of  $150  per  month,  and 
the  ledger  shows  that  he  drew  from  the 
treasury  of  the  company  in  August  tbe  sum 
of  $104.40,  In  September,  $100,  and  in  Octo- 
ber, $50.  Some  time  during  tbe  period  be- 
tween Septemljer  1st,  and  March  1st  follow- 
ing, there  was  paid  to  Ophelia  Newcomb,  the 
holder  of  the  contract  first  entered  into,  tbe 
sum  of  $150.  It  thus  appears  that  up  to 
March  1, 1003,  there  was  paid  out  in  salaries 
alone  tbe  sum  of  $704.39;  being  the  entire 
amount,  less  $S0.11,  of  cash  paid  in  on  stock, 
and  by  contract  holders  to  the  expense  fund. 
So  too,  on  the  date  last  mentioned  not  only 
had  tbe  balance  of  the  expense  fund  not  ex- 
hausted in  paying  salaries  been  paid  out. 
but  the  sum  of  $419  that  should  have  been 
In  the  trust  fund  was  likewise  gone.  Of  this 
tbe  only  explanation  given  is  the  general  one 
by  Dyer  that  the  money  had  been  expended 
in  meeting  the  expenses  of  the  company.  It 
thus  appears  that  the  treasurer  stood  hoidlnjr 
an  empty  purse.  On  February  26,  1903,  Dy- 
er surrendered  the  stock  originally  Issued  to 
him,  and  the  shares  held  by  him  under  ii^^- 
signment,  and  there  was  issued  to  him  in 
lieu  thereof  a  certificate  of  13 'shares,  and. 
by  his  direction,  one  share  each  to  Campl)eU 
and  Lucas.  On  March  1,  1903.  the  plaintiff 
took  out  15  shares  of  stock  in  the  company, 
paying  in  therefor  the  sum  of  $1,500  in  cash, 
and  this  sum  was  deposited  in  the  bank  to 
the  credit  of  the  company.  The  plaintiff  was 
then  elected  president  of -the  company,  and 
his  son,  the  defendant  E.  K.  Maine,  treasur- 
er. As  the  stock  to  plaintiff  was  issued,  one 
share  was  taken  in  his  own  name,  and,  by 
his  direction,  the  remaining  14  shares  were- 
issued  in  the  name  of  his  son,  the  defendant 
E.  K.  Maine.  The  business  was  then  con- 
tinued until  about  May  1.  190;?.  when  the 
books  and  papers  of  the  conin.nny  were  re- 
moved by  B.  K.  Maine  to  another  office  In 
the  meantime  there  had  been  paid  in  by 
contract  holders  to  the  home  fund  $122.50. 
and  to  the  expense  fund  $fil.25.  And  these 
sums  together  with  $815.15  of  the  money 
deposited  in  the  bank  had  been  paid  out — 
$171.41  additional  to  the  contract  holder. 
Ophelia  Newcomb,  and  the  remainder  in  ex- 
penses of  the  business.  Including  salaries 
to  E.  K.  Maine  and  Dyer. 

The  foregoing  statement,  somewhat  lengthy 
in  its  details,  has  seemed  necessary  to  an 
understanding  of  the  situation  at  the  begin- 
ning of  this  action.  In  bis  petition  plaintiff 
claims  to  be  the  sole  owner  of  the  interest 
represented  by  the  15  shares  of  stock  issued 
to  him  and  his  son,  and  this  the  son  by  an- 
swer admits.  He  alleges  that  he  purchased 
said  shares  of  stock  on  the  soilcltatlon  ot 
the  defendants  Dyer,  Campbell,  and  Lucas; 
that  said  defendants  falsely  represented  to 
hlu)   Uiat  the  company  was  regularly  and 
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duly  incorporated  as  a  de  Jure  corporation; 
wbereas  It  bad  not  been  legally  Incorporated 
in  tbat  no  notice  by  publication  of  the  in- 
corporation tbereof  was  ever  given  as  re- 
quired by  law.  And  from  tbla  It  is  said  tbat 
the  sale  of  stock  to  plaintiff  was  ultra  vires, 
illegal,  and  void.  It  is  further  alleged  that 
the  condition  of  the  company  and  its  atTairs — 
especially  as  to  the  trust  fund  in  its  hands — 
was  grossly  misrepresented,  whereby  he  was 
deceived  and  induced  to  part  with  his  money. 
Tbe  petition  then  alleges  the  insolvency  of 
the  company,  and  it  is  said  that  tbe  moneys 
paid  In  by  contract  holders  constitutes  a 
legal  claim  against  the  company,  and  that 
unless  he  shall  be  granted  the  relief  prayed 
^he  balance  remaining  In  tbe  bank,  being  a 
vart  of  the  identical  money  paid  in  by  him 
for  stock,  will  be  used  for  the  payment  of 
such  claims.  A  tender  of  the  stock  in 
return  and  demand  for  the  repayment  of 
his  money  is  alleged,  and  further  tender  is 
proffered  by  the  petition.  The  prayer  is 
that  the  stock  held  by  plaintiff  In  his  own 
name  and  tbat  held  in  trust  for  him  by  E. 
K.  Maine  be  rescinded  and  canceled:  that 
the  money  remaining  in  bank  be  restored  to 
Um;  that  he  have  judgment  against  the 
defendant  corporation,  and  the  Individual 
defendants  Dyer,  Campbell,  and  Lucas,  for 
the  difference  between  tbe  sum  of  money 
refunded  and  the  sum  of  $1,500  paid  In  by 
him,  and  for  general  equitable  relief.  The 
defendant  Maine  admitted  by  answer  all  the 
allegations  of  the  petition.  As  to  the  defect 
in  the  organization  of  tbe  corporation,  the 
other  defendants  who  appeared  made  admis- 
sion thereof  but  pleaded  matter  in  estoppel, 
and  they  denied  all  fraud  and  misrepresenta- 
tion, and  denied  the  tender  pleaded.  The 
afilrmative  relief  asked  by  them  Is  tbat  tbe 
affairs  of  the  company  be  wound  up,  and 
that  the  receiver  be  ordered  to  pay  out 
the  funds  In  bis  hands  to  the  stockholders 
pro  rata  in  proportion  to  their  holdings.  On 
application  of  plaintiff  a  receiver  was  ap- 
pointed, and  be  possessed  himself  of  the  mon- 
eys in  the  bank.  It  seems  to  be  conceded  that 
the  company  had  no  interest  in  any  other 
property..  Under  the  direction  of  the  court 
the  receiver  gave  notice  to  all  persons  having 
claims  to  present  the  same,  and  down  to  the 
time  of  the  trial  which  was  long  after  the 
expiration  of  the  time  fixed  by  the  court  in 
its  order  none  were  filed,  except  the  claim 
of  the  People's  Reserve — a  Judgment  based 
on  a  claim  for  rent  The  decree  found  for 
the  defendants  on  the  estoppel  and  fraud  Is- 
sues. It  was  adjudged,  however,  that  the 
corporation  should  be  dissolved,  and  the  re- 
ceiver was  ordered  that,  after  paying  the  ex- 
pense of  bis  receivership,  be  pay  first  tbe  claim 
of  the  People's  Reserve;  that  he  then  pay 
tbe  balance  remaining  to  tbe  shareholders 
proportionately  to  their  holdings.  With  the 
situation  now  fully  Iwfoi'e  ns,  we  may  pro- 
ceed to  Inquire  what  ought  to  be  said  and 
done  in  view  thereof. 


1.  First  we  may  dispose  of  tbe  Interven- 
tion feature,  and  this  may  be  done  by  say- 
ing that  tbo  claim  was  a  proper  one  to  be 
allowed  and  it  was  sufficiently  proven.  In- 
deed, In  respect  of  this  counsel  for  api>el- 
iont  makes  no  serious  question. 

2.  We  think  plaintiff  was  entitled  to  a  de- 
cree as  for  a  rescission  on  tbe  ground  of  tlic 
Invalidity  inhering  In  the  corporate  character 
of  the  defendant  company.  Among  other  es- 
sentials requisite  to  the  formation  of  a  cor- 
poration is  the  publication  of  a  notice  giving 
certain  information  in  respect  thereto.  Code. 
§  1613.  And  that  acts  of  the  corxwratlon  may 
be  valid  such  notice  must  be  published  with- 
in three  months  after  the  articles  are  filed 
with  tbe  Secretary  of  State  and  his  certifi- 
cate Issued.  Code,  §  1614.  One  of  the  cod- 
sequeuces  of  a  failure  to  comply  with  the 
statute  In  respect  of  corporate  organization 
is  that  the  stockholders  become  Individually 
liable  for  all  corporate  debts.  Code,  (  1616. 
Now,  that  it  was  represented  by  Dyer,  who 
was  secretary  of  the  company,  and,  for  that 
matter,  tbe  only  person  holding  stock  therein 
at  the  time,"  that  the  corpor.ition  was  fully 
and  legally  organized  Is  testified  to  by  plain- 
tiff, and  this  Is  not  denied  in  evidence.  And 
plaintiff  declares  that  he  relied  upon  such 
representation.  This  he  had  tbe  right  to  do. 
He  was  not  bound  to  go  to  the  records,  or 
other  sources  of  Information,  to  verify  the 
truth  of  the  representation.  10  Cyc.  pag.' 
424,  and  cases  cited  in  notes.  The  effect  of 
the  situation,  therefore,  was  to  work  a  legal 
fraud  on  plaintiff.  Instead  of  becoming  a 
stockholder  In  a  lawful  corporation,  possess- 
ed of  all  the  rights  and  immunities  Incident 
to  such,  be  simply  became  a  member  of  what 
may  be  termed  a  voluntary  association,  in- 
cluded in  the  perils  of  which,  as  we  have 
seen,  was  personal  liability,  Eisfeld  v.  Ken- 
worth,  50  Iowa.  388;  Clegg  v.  Grange  Co.,  61 
Iowa.  121,  15  N.  W.  865;  Gent  v.  Insurance 
Co..  107  111.  652;  Hurt  v.  Salisbury,  55  Mo. 
310.  And  the  case  being  In  equity,  It  can 
make  no  difference  In  this  Immediate  con- 
nection whether  the  representation  as  made 
was  wittingly  or  unwittingly  false  and  un- 
true. In  such  cases  scienter  Is  not  of  Im- 
portance. It  Is  enough  If  the  representa- 
tion was  false,  and  operated  to  deceive. 
Mohler  v.  Carder,  73  Iowa.  682,  35  N.  W.  647; 
Hunter  v.  League  Co.,  06  Iowa,  573,  65  N.  W. 
828.  That  fraud  consisting  In  misrepresen- 
tation such  as  Is  here  comi)lnlned  of  will 
give  rise  to  a  right  of  action  for  rescissio'* 
is  settled  by  the  great  weight  of  authority. 
The  reader  will  find  the  cases  collected  in 
the  notes  to  10|  Cyc,  page  421. 

The  matter  of  estoppel  pleaded  was  that, 
after  the  discovery  of  the  fact  of  corporate 
defect,  plaintiff  and  bis  son  continued  to  act 
as  officers  of  the  corporation  and  in  the 
transaction  of  its  business.  The  trouble  with 
this  matter  of  contention  lies  in  the  proof. 
The  farts  as  disclosed  by  the  record  are  that 
no  coriKiratlon  business  was  done  after  the- 
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dlscoveiy.  It  Is  trne  that  there  was  a  meet- 
ing of  the  stockholders  held  upon  call  of  B. 
K.  Maine,  but  nothing  was  done  except  to 
talk  over  the  situation  of  the  company's  af- 
fairs. A  tender  of  the  stock  prior  to  the 
commencement  of  the  action  was  not  neces- 
sary. Where  the  action  is  In  equity,  It  Is 
sufficient  if  an  offer  Is  made  In  the  petition 
to  restore  the  statu  quo.  McCorkell  v.  Kar- 
hoff,  9ff  Iowa,  645,  58  N.  W.  918. 

S.  We  have  as  the  remaining  Inquiry 
whether  or  not  plaintiff  is  entitled  to  Judg- 
ment as  against  the  individual  defendants, 
or  any  of  them,  for  an  amount  equal  to  the 
difference  between  the  sum  of  $1,500  paid  by 
him  for  the  stock  and  the  ayallable  sum  In 
the  hands  of  the  receiver?  We  conclude 
that  he  Is  not  The  representation  as  to 
the  character  of  the  corporate  organlzatiou 
was  made  by  Dyer  alone.  The  representation 
was  made  in  connection  with  the  sale  of  the 
company  stock  to  plaintiff  and  as  an  Induce- 
ment thereunto.  It  must  be  considered, 
therefore,  that  In  such  behalf  Dyer  was  act- 
ing solely  as  an  agent  of  the  company.  It 
appears  affirmatively  that  at  tb$  time  be  had 
no  person!  knowledge  of  the  defect  In  the 
corporate  organization.  This  being  true  he 
could  not  have  acted  with  mala  fides.  Under 
such  circumstances  an  agent  who  professes 
to  act  only  for  a  disclosed  principal  Is  not 
personally  liable  although  It  shall  be  made 
to  appear  that  his  representations  were  In 
fact  untrue.  Riley  r.  Bell,  120  Iowa,  618, 
95  N.  W.  170;  Seery  v.  Socks,  29  111.  313; 
10  Cyc,  page  429,  and  notes.  The  represen- 
tations complained  of  respecting  the  condi- 
tion of  affairs  of  the  company  were  also 
made  by  Dyer  alone.  Without  doubt  he 
was  perfectly  familiar  with  the  condition  as 
It  existed,  and.  If  shown  that  false  statements 
in  resi)ect  thereof  and  material  In  character 
were  made  by  him,  and  relied  upon  by  plain- 
tiff, there  conld  be  no  good  reason  for  denying 
personal  liability  on  his  part  Hubbard  v. 
Weare,  79  Iowa,  678,  44  N.  W.  915;  Riley 
V.  Bell,  supra.  Now,  the  complaint  Is  of  a 
representation  that  the  company  was  solvent 
and  doing  a  paying  business.    A  representa- 


tion such  In  character  would  be  material. 
But  Dyer  strenuously  denies  having  made 
any  such  representation,  and  we  think  the 
weight  of  the  evidence  is  with  him.  If  a 
contrary  conclusion  was  warranted,  however, 
the  evidence  makes  it  conclusive  that  plain- 
tiff was  not  deceived  in  tmy  oomplalnable 
sense.  Both  plaintiff  and  E.  K.  Maine  knew 
when  the  stock  was  issued  to  them  that  the 
company  had  neither  money  in  the  bands 
of  its  treasurer,  or  proper^  in  any  other 
form.  If,  then.  Dyer  represented  tbat  the 
Brenton  stock  tiad  been  paid  in  full,  what 
mattered  it?  The  empty  treasury  proved 
conclusively  that  tlie  money  was  gone.  If 
represented  that  the  company  was  doing  a 
paying  business,  the  open  books  spread  lie- 
fore  plaintiff  and  bis  soor— the  former  a 
man  of  business  experience,  and  the  latter  a 
young  lawyer — demonstrated  to  the  contrary. 
And  the  volume  of  business  which  had  been 
done  would  not  Indicate  that  many  ledger 
pages  were  necessary  to  be  examined.  That 
the  borne  or  trust  fund  had  been  drawn  out 
and  used  for  other  purposes  was  well  known 
to  both  plaintiff  and  his  son.  And  they  wait 
ahead,  according  to  their  own  version,  on 
the  promise  of  Dyer  to  raise  the  money  from 
his  own  resources,  and  replace  the  fund  in 
the  treasury.  It  is  the  testimony  of  plain- 
tiff that  it  was  the  failure  of  Dyer  to  do  this 
that  led  to  the  final  break  up  in  May,  1903. 
Following  this  the  defect  In  organization  was 
discovered,  and  this  suit  was  begun. 

From  the  foregoing  considerations  it  fol- 
lows that  a  decree  should  have  been  entered 
directing  payment  of  Intervener's  claim,  and. 
as  there  were  no  other  creditors  to  be  con- 
sidered, directing  that  the  balance  in  the 
treasury  after  paying  the  receivership  ex- 
penses be  paid  over  to  plaintiff  upon  the  re- 
turn by  him  of  the  15  shares  of  stock;  aI«o 
a  deficiency  Judgment  against  the  company. 
To  the  extent  thus  indicated,  the  decree  ap- 
pealed from  Is  modified;  otherwise  It  Is  af- 
firmed. A  decree  In  harmony  with  oar  oon- 
cluslon  is  ordered. 

Modified  and  affirmed. 
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AMERICAN  LIFE  INS.  CO.  t.  MBU3HER 
et  al. 

(Supreme  Court  of  Iowa.    Not.  20,  1906.) 

1.  Appkai.  —  Review  —  Dibchetion— Amend- 
ments DuSiNO  Trial. 

Amendment  of  pleadings  after  trial  has  be- 
ran  Is  not  always  a  mutter  of  right,  and  the 
Supreme  Court  will  not  sustain  an  assignment 
of  error  upon  its  denial  in  the  absence  of  an 
abuse  of  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  S  3830.] 

2.  Plzadiro— Amendments  Dorino  Tbial— 
discbetion. 

In  an  action  on  a  sutncription  given  to  aid 
and  enconrage  the  building  of  a  hotel,  plaintiff 
allq^  that  In  reliance  on  said  subscription,  he 
did  construct  the  proposed  hotel  in  accordance 
with  the  terms  of  the  offer.  Defendants  an- 
swered that  the  subscription  was  obtained  by 
fraud  and  false  representations,  that  it  was 
gratuitous,  and  that  before  the  same  was  ac- 
cepted, or  any  expense  had  been  incurred,  they 
withdrew  therefrom  and  gave  due  notice  of  their 
withdrawal.  Held,  that  there  was  no  abuse  of 
discretion  in  denying  plaintiff  leave  to  amend 
during  trial  by  allegmg  that  it  was  not  instru- 
mental in  obtaining  the  subscriptions,  but  be- 
came a  party  thereto  after  the  same  had  been 
made  and  presented  to  it  for  acceptance. 

8.   APPEAIi— nABMI.BSS  BbBOB— AMENDMENT  OP 

Pleadings— Denial. 

In  an  action  on  a  subscription,  defendants 
alleged  that  the  subscription  was  gratuitous, 
and  that  before  the  same  was  accepted,  or  any 
expense  had  been  incurred,  they  withdrew  there- 
from and  gave  due  notice  of  their  withdrawal. 
The  jury  was  properly  instructed  that  if,  while 
the  paper  was  still  in  the  bands  of  the  person 
who  secured  defendants'  signatures,  and  before 
plaintiif  had  acted  thereon,  defendants  notified 
such  person  of  their  withdrawal  from  the  snb- 
■cription  and  that  they  would  not  be  bound 
thereby,  tben  the  defense  pleaded  was  complete. 
Beld,  that  any  error  in  refusing  leave  to  amend 
plaintiff's  petition  by  alleging  that  it  was  not 
Instrumental  in  obtaining  the  subscription,  and 
that  it  became  a  party  thereto  only  after  the 
same  had  been  made  and  presented  to  it  for  ac- 
ceptance, was  harmless. 

4.  Subscriptions— Revocation— Fabties. 

Persons  making^  a  gratuitous  subscriptton 
were  Justified  in  giving  notice  of  withdrawal  to 
the  person  who  had  possession  of  the  paper  and 
secured  the  names  thereto,  whether  he  held  the 
same  in  his  own  right  or  as  agent  for  the  real 
party  In  Interest. 

6.  Appeal— Harmless  Ebbob— Admission  of 

Testimony. 

In  an  action  on  a  subscription  paper,  where 
it  appeared  that  defendants  gave  notice  of  with- 
drawal In  dne  time  to  the  person  who  had  pos- 
session of  the  paper  and  who  secured  defendants' 
names  thereto,  plaintiff  was  not  prejudiced  by 
testimony  as  to  the  capacity  in  which  such  per- 
son was  acting  in  taking  defendants'  subscrip- 
tion, as  it  was  immaterial  whether  he  was  acting 
on  his  own  behalf,  or  as  agent  of  plaintiff,  or 
as  agent  of  defendants. 

fESd.  Note.— For  cases  in  point,  see  OenL  Dig. 
vol.  3,  Appeal  and  Error,  {  4153.] 

8.    SUBSCBIPTIONS— WlTlinBAWAL. 

Persons  making  gratuitous  subscriptions  are 
entitled  to  withdraw  therefrom  before  the  de- 
livery of  the  paper  to  the  real  party  in  interest, 
and  before  such  party  has  in  some  manner  ac- 
cepted the  proposition  or  acted  upon  it. 

[Ei.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  45,  Subscriptions,  f  20.] 


7.  Tbial— Questions  fob  Jubt— Cbedibilitt 
OF  Witnesses— CoNFLicn-iNQ  Evidence. 
Where  there  was  a  sharp  confiict  betweefc 

the  witnesses,  their  credibility  and  the  weight 

of  their  testimony  were  for  the  jury  alone. 
TBId.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  46,  Trial,  »  384.] 

Appeal  from  District  Court,  Hancock  Coun- 
ty;  J.  F.  Clyde,  Judge. 

Action  at  law  to  recover  upon  an  alleged 
subscription  to  aid  In  the  construction  of  a 
hotel.  Verdict  and  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Evans  &  Evans  and  Ripley  &  Warner, 
for  appellant    Senlff  &  Bliss,  for  appellees. 

WEAVER,  J.  The  defendanu  subscribed 
their  names  to  a  writing  by  which  they  un- 
dertook to  pay  to  tbe  plaintiff  a  stated  sum 
of  money  to  aid  and  encourage  tbe  building 
of  a  hotel  In  tbe  town  of  Gamer,  Iowa.  Tbe 
plaintiff  alleges  that  in  reliance  upon  said 
subscription  it  did  construct  tbe  proposed 
hotel  in  accordance  with  the  terms  of  tbe 
offer,  but  defendants  refuse  to  pay  tbe 
amount  of  their  subscription.  The  defend- 
ants admit  making  the  subscription,  but 
plead  in  defense:  -  (1)  That  said  subscription 
was  obtained  by  fraud  and  false  repre- 
sentations; and  <2)  that  said  subscription 
was  gratuitous  and  without  consideration, 
and  that  before  the  same  was  accepted,  or 
any  expense  bad  been  Incurred  or  action 
taken  upon  faith  of  It,  defendants  withdrew 
therefrom  and  gave  due  notice  of  their  with- 
drawal Tbe  Jury  returned  special  findings 
to  the  effect  that  tbe  first  defense  was  not 
sustained  by  the  evidence,  but  that  the  sec- 
ond defense,  based  on  the  alleged  withdraw- 
al of  the  subscription,  had  been  duly  estab- 
lished. Judgment  being  rendered  for  tbe  de- 
fendants, plaintiff  appeals.  In  view  of  the 
special  findings,  we  need  take  no  time  in 
discussing  the  alleged  false  representations, 
but  will  proceed  to  consider  the  points  made 
by  appellant  so  far  as  they  relate  to  the 
other  Issue. 

1.  Pending  the  trial  plaintiff  asked  leave 
to  amend  its  petition  by  alleging  tbat  It  was 
not  Instrumental  in  obtaining  the  subscrip- 
tions, but  became  a  party  thereto  only  after 
the  same  had  been  made  and  presented  to  It 
for  acceptance.  Leave  to  amend  was  de- 
nied, and  the  ruling  Is  assigned  as  error. 
Amendment  of  pleadings  after  trial  Is  begun 
Is  not  always  a  matter  of  right,  and  we 
are  disinclined  to  sustain  an  assignment  of 
error  upon  its  denial  in  the  absence  of  any 
abuse  of  discretion.  No  such  abuse  Is  ap- 
parent here.  Moreover,  had  the  amendment 
been  filed  and  the  literal  truth  of  Its  allega- 
tions admitted,  we  do  not  perceive  bow 
it  would  have  affected  the  rigbts  of  the 
parties  under  the  issues  already  joined.  For, 
whether  Ripley,  the  person  who  had  posses- 
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s!on  of  the  paper  and  secured  the  defend- 
iint's  signature,  was  acting  on  Us  own  mo- 
tion or  as  agent  of  the  plalntltf,  said  paper 
was  not  negotiable  In  character,  and  plain- 
tiff received  it  subject  to  any  defense  wblch 
might  have  been  urged  against  It  in  Rip- 
ley's hands.  The  Jury  was  properly  Instruct- 
ed that  if,  while  the  paper  was  still  in  Rip- 
ley's hands,  and  before  the  plaintiff  had 
acted  thereon  or  had  expended  any  money 
or  incurred  any  obligation  on  faith  thereof, 
defendants  notified  Ripley  of  their  with- 
drawal from  the  subscription,  and  that 
they  would  not  be  bound  thereby,  then  the 
defense  pleaded  was  complete.  There  was 
evidence  on  which  the  Jury  could  find  these 
facts,  as  claimed  by  the  defendants,  and  we 
are  of  the  opinion  that,  even  if  there  was 
error  In  refusing  to  allow  the  amendment. 
It  was  without  prejudice. 

2.  There  was  no  error  in  overruling  the 
plaintiff's  objection  to  the  testimony  of  de- 
fendants as  to  their  conversations  with  and 
statements  to  Ripley  concerning  their  with- 
drawal from  the  subscription.  Whatever 
may  have  been  the  real  relations  of  Ripley 
to  the  plaintiff,  he  was  the  person  who  had 
possession  of  the  subscription  paper  when 
signed  by  the  defendants,  and,  as  we  have 
before  said,  there  was  evidence  from  which 
the  Jury  could  properly  find  that  he  still  re- 
tained such  possession  at  the  time  of  the 
alleged  withdrawal.  Under  such  circum- 
stances the  defendants  would  be  Justified  in 
treating  him  as  the  bolder  of  the  papw, 
either  In  his  own  right  or  as  agent  for  the 
real  party  in  Interest  The  testimony  was 
competent  and  material.  Nor  was  the  plain- 
tiff prejudiced  by  the  ruling  of  the  court 
sustaining  defendants'  objections  to  the  ques- 
tion put  to  Ripley  as  to  the  capacity  In  which 
he  was  acting  In  taking  the  defendants'  sub- 
scription. In  view  of  the  conceded  situa- 
tion, it  is  manifest  that  in  taking  such  sub- 
scription Mr.  Ripley  was  acting  either  on 
bis  own  motion,  or  as  the  agent  of  the  plain- 
tiff, or  as  the  agent  of  the  defendants;  and, 
as  we  have  already  Intimated,  we  cannot  see 
that  it  is  at  all  material  which  position  he 
occupied.  In  either  event,  until  he  had 
delivered  the  paper  to  plaintiff,  or  plaintiff 
had  In  some  manner  accepted  the  proposition 
or  acted  upon  it,  the  subscription  was  in  the 
nature  of  an  offer  which  defendants  could 
withdraw.  This  the  Jury  found  was  done, 
and  we  think  the  verdict  Is  conclusive  of 
the  fact. 

8.  Appellant's  objection  to  the  sufficiency 
of  the  evidence  cannot  be  sustained.  There 
was  a  sharp  conflict  between  the  witnesses 
as  to  some  of  the  circumstances  testified  to, 
but  the  credibility  of  the  witnesses  and  the 
weight  of  their  testimony  were  for  the  Jury 
alone.  It  would  be  of  no  profit  to  any  one 
for  xu  to  extend  this  opinion  by  a  rehearsal 


or  discussion  of  the  testimony  In  detail.    We 
think  it  sufficient  to  sustain  the  verdict 

The  Judgment  of  the  district  court  la  af- 
firmed. 


BLONDEL  V.  OHLMAN. 
(Supreme  Ck>nrt  of  Iowa.    Nov.  19.  1906.) 

1.  APPBAI/—REVIKW— Questions  Rbvikwabi-k 
— Failcbe  to  Pbesint  Quitsnon  in  Lower 

COUBT. 

Under  Code,  g  3432,  providing  that  no  ac- 
tion shall  be  dismissed  for  a  in>stake  in  th" 
form  of  the  proceedings,  but  that  Che  canae  shall 
be  transferred  to  the  proper  docket  where  no 
objection  was  raised  on  trial  that  the  action 
should  have  been  at  law  instead  of  in  equity,  it 
will  not  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Difc. 
vol.  2,  Appeal  and  Error,  {{  117d,  1180.] 

2.  JUDGKKNT  —  AonON    ON    JCDaifKNT  —  PER- 
SONS ENTnxED  TO  Sins. 

Where  plaintiffs  in  a  suit  to  aoiet  title 
contracted  with  another  that  he  sboula  have  en- 
tire charge  and  management  of  plaintiffs'  in- 
terests and  assume  personal  responsibility  for 
all  costs,  and  it  was  provided  tl^t  in  case  he 
was  successful,  be  was  to  receive  one-half  of  the 
proceeds  of  the  sale  of  the  land,  and  in  the 
event  of  failure  to  receive  nothing,  and  plain- 
tiffs executed  and  delivered  to  him  a  power  of 
attorney  to  take  whatever  steps  he  mlKht  deem 
necessary  and  plaintiffs  were  successful,  the  at- 
torney in  fact  was  entitled  to  recover,  in  an  ac- 
tion on  the  judgment  the  taxed  cost  of  the  ac- 
tion from  defendant 

S.  APPKABA.RCK  —  SFKOIAL  APPKARAHOE  —  EF- 
FECT. 

A  defendant  not  served  may  not  makp  a 
special  appearance  to  resist  an  interlocutor^ 
order  and  then  be  heard  to  say  that  he  was  not 
in  conrt  for  the  purpose  of  a  judgment  on  the 
merits. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Di?. 
voL  3,  Appearance,  {  42.] 

Appeal  from  District  Court;  Woodbury 
County;  George  W.  Wakefield  and  J.  L. 
Kennedy,   Judges. 

Action  to  recover  upon  a  Judgmoit  ren- 
dered for  costs  by  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska. 
From  Judgment  for  defendant  upon  a  di- 
rected verdict,  the  plaintiff  appeals.  Re- 
versed. 

Gardiner  &   Lobr,   for  appellant    SuUirau 
&  Griffin  and  French  ft  Orvls,  for  appellee. 

WEAVER,  J.  In  April,  1906,  one  Levi 
Gresaud  and  others  began  an  action  in 
equity  in  the  Circuit  Court  of  the  United 
Statee  In  the  District  of  Nebraska  against 
John  M.  Severson,  John  Eelna,  and  M.  P. 
Oblman,  to  quiet  the  title  of  said  plaintiffs 
to  a  certain  tract  of  land  against  the  claims 
of  the  defendants.  They  alleged  that  they 
were  the  owners  of  the  land  In  fee  simple, 
having  obtained  it  by  descent  from  one 
John  B.  Arteaux,  who  died  seised  of  said 
land,  and  of  whom  they  were  the  only  helni. 
Tliey  further  alleged  that  the  defendant 
Severson  bad  set  np  a  fraudulent  claim  of 
title  to  said  land,  under  a  forced  deed  pur- 
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jportlng  to  have  been  executed  by  Arteaux 
iu  his  lifetime,  and  had  conveyed  said  pre- 
tmded  title  to  Kelner,  who  conveyed  It  to 
-Otalman,  both  of  said  grantees  having  no- 
lice  of  the  fraudulent  character  of  their  ti- 
tle, and  these  oonTeyancea  plaintiff  aslced 
to  be  adjudged  void  and  of  no  effect  The 
defendants  were  all  served  with  summons 
or  Bubpcena  In  said  action,  but  the  service 
upon  Ohlman  (who  Is  the  defendant  herein) 
was  made  In  the  state  of  South  Dakota. 
Counsel  appeared  In  the  case  for  all  the  de- 
fendants. A  separate  answer  was  filed  in 
behalf  of  Ohlman  claiming  title  under  the 
deed  to  him.  The  other  defendants  also 
took  Issue  on  the  plaintiff's  bill.  Upon  trial 
-on  the  merits  of  the  issues  joined,  said  Cir- 
cuit C!ourt  found  for  the  plaintiff  that  the 
alleged  conveyance  by  their  ancestor  to 
Beverson  was  a  forgery,  and  quieted  the  title 
in  them  against  all  of  the  defendants.  Tiie 
-defendants  were  also  adjudged  to  pay  the 
taxable  costs,  the  items  of  which  aggregated 
$462.03. 

The  plaintiff  brings  the  present  action  up- 
-on  a  transcript  of  said  judgment,  which  he 
alleges  to  be  unpaid,  and  of  which  he  claims 
to  be  the  owner,  mie  defendant  alleges  in 
answer  that  the  personal  judgment  against 
him  is  void  and  of  no  effect  for  the  reason 
that  the  service  of  summons  upon  tilm  was 
not  made  within  the  District  of  Nebraska, 
where  the  action  was  pending,  and  that  he 
did  not  appear  in  said  action  or  authorize 
any  one  to  appear  in  his  behalf.  Wherefore 
be  alleges  said  court  was  without  Juris- 
diction to  render  such  judgment  He  also 
denies  the  plaintiff's  ownership  of  said  judg- 
ment and  further  alleges  that  under  the  stat- 
utes of  Nebraska  no  action  will  lie  upon  such 
a  judgment  after  five  years  from  the  date 
of  its  rendition  without  an  order  of  reviver, 
which  has  not  been  bad  in  this  instance.  At 
the  close  of  the  testimony  the  defendant 
moved  for  a  directed  verdict  in  his  favor  on 
the  ground  (1)  that  it  was  shown  without 
substantial  dispute  that  the  Circuit  Ciourt 
of  the  United  States  for  the  District  of  Ne- 
braslca  liad  no  jurisdiction  to  enter  the  judg- 
ment sued  upon;  and  (2)  that  plaintiff  had 
not  sbo-wn  himself  the  owner  of  said  judg- 
ment and  was,  therefore,  not  entitled  to 
maintain  the  action.  The  trial  court  sus- 
tained the  motion  on  the  first  ground  herein 
mentioned,  and  directed  a  verdict  for  the  de- 
fendant 

1.  Although  the  trial  court  planted  its  rul- 
ing upon  the  alleged  invalidity  of  the  Judg- 
ment because  the  federal  court  which  ren- 
dered it  had  no  Jurisdiction  of  the  person  of 
the  defendant  appellee  Insists  in  argument 
that,  even  if  the  ground  so  stated  is  not  ten- 
able, yet  it  does  appear  that  appellant  failed 
to  show  his  own  title  to  the  jndgmoit  or 
claim  sued  upon,  and  must  therefore  be  de- 
nied recovery.  It  appears  In  evidence  that  tibe 
plaintiffs  in  the  original  action  were  citizens 


and  residents  of  France  and  had  little,  if  any, 
Imow  ledge  concerning  their  rights  in  the 
land  then  In  controversy.  Blondel,  the  plain- 
tiff herein,  apparently  had  some  acquaintance 
with  the  status  of  the  title,  and,  believing 
that  said  plaintiff's  right  thereto  could  be 
established,  took  from  them  a  written  con- 
tract the  translation  of  which  in  the  record 
Is  somewhat  awkwardly  expressed  but  is  to 
the  plain  effect  that  Blondel  should  have  the 
charge  and  management  of  the  plaintiff's 
interests  In  the  controversy,  and  should  as- 
sume, at  his  own  cliarge  and  personal  respon- 
sibilily,  to  pay  all  costs  and  expenses  which 
might  be  incurred  in  clearing  and  settling 
the  title.  It  was  further  agreed  that  in  case 
be  was  successful  in  establishing  the  title 
in  plaintiffs,  he  was  to  receive  one-half  the 
proceeds  of  the  sale  of  said  land,  but,  in  the 
event  of  failure  in  the  litigation,  he  was  to 
receive  nothing  for  his  services  or  expenses. 
In  aid  of  the  purposes  expressed  in  this  con- 
tract the  plaintiffs  in  said  action  also  exe- 
cuted and  delivered  to  Blondel  a  power  of 
attorney,  authorizing  him  to  take  whatever 
steps  he  might  deem  necessary  to  establish 
and  confirm  their  rights  in  the  land.  The  r^e- 
sult  of  the  suit  thus  instituted  was,  as  we 
have  already  said,  to  settle  the  title  in  said 
plaintiffs,  and  the  rendition  of  a  judgment 
therein  for  costs,  the  items  of  which  are  as 
follows: 

Clerk    164  0.- 

Clerk,   addlMonal 192 

Marshal    15  92 

Attorney  Doc.  fee 20  OO 

Attorney  on  depositions 110  00 

Depositions  of  plaintiff 16151 

Depositions  of  defendants 64  7>> 

WltnesB  fee  paid  by  plaintiff 18  60 

Sheriff  fee  paid  by  plaintiff 5  2.5 

9  462  03 

Of  this  sum  the  transcript  shows  there 
was  advanced  by  or  in  behalf  of  said  plain- 
tiffs items  amounting  to  $225.64,  leaving  un- 
paid of  record  the  following: 

Attorney's  docket  fee  due  complainants  $  20  00 
"         fee  on  depositions  due  com- 
plainants         110  00 

Costs  to  Marshal 4  12 

Costs  due  on  depositions  for  complain- 
ants        87  52 

In  addition  to  the  written  and  record  evi- 
doice,  Blondel  testifies  that,  after  the  ex- 
ecution of  the  written  contract  above  men- 
tioned, he  and  the  plaintiffs  in  said  cause 
talked  over  their  negotiations  with  respect 
to  said  business,  and  it  was  again  agreed  be- 
tween them  that  he  should  assume  all  respon- 
sibility for  the  costs  of  the  case  and  personal- 
ly advance  and  pay  whatever  was  necessary 
for  that  purpose  and  should  have  and  receive 
whatever  was  recovered  against  the  defend- 
ants on  such  account  He  further  shows  that 
all  the  costs  paid  or  advanced  in  the  name,  or 
on  behalf,  of  said  plaintiffs  were  in  fact  paid 
and  advanced  by  him.  He  also  exhibits  a 
paper  executed  by  tb«  attorneys  of  record 
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for  the  plaintiffs  In  said  action,  assigning  to 
him  the  Items  of  attorney's  docket  fee,  $20, 
and  attorney's  fee  on  depositions,  $110.  We 
have  then  the  qnestlon  whether  the  record 
makes  such  a  showing  of  ownership  In  ap- 
pellant that  be  was  entitled  to  have  bis  claim 
submitted  to  the  jury,  or  possibly  to  baye  an 
instruction  to  the  Jury  that  such  ownership 
was  conclusively  established.  In  our  Judg- 
ment the  Inquiry  must  be  answered  In  the 
affirmative.  The  clear  tenor  and  effect  of  the 
written  contract  and  power  of  attorney  was 
to  vest  In  him  the  authority  to  manage  and 
control  the  litigation,  and  placed  upon  bim 
the  obligation  to  relieve  his  principals  from 
all  liability  for  the  attendant  expenses. 
These  terms  the  evidence  tends  to  sbow  ap- 
pellant kept  and  did  advance  a  considerable 
sum  to  meet  costs  and  expenses  represented 
by  Items  of  the  taxed  costs.  It  would  be 
preposterous  to  suppose  that  appellant  under- 
took this  obligation  and  paid  tbe  money  out 
of  his  own  pocket  with  tbe  understanding 
that,  uix>n  a  successful  issue  and  the  collec- 
tion of  these  sums  from  the  opposing  party, 
the  moneys  thus  returned  should  become  the 
property  of  the  plaintiffs,  who  had  carefully 
and  explicitly  stipulated  against  having  any- 
thing whatever  to  do  with  respect  to  such  ex- 
penses. On  tbe  other  hand,  as  we  read  the 
contract  It  is  not  only  expressly  provided 
that  appellee  should  protect  tbe  plaintiffs 
in  said  action  from  personal  loss  or  liability, 
but  It  Is  also  as  clearly  Implied  that  a  col- 
lection or  return  of  such  moneys  paid  out 
by  appellMit  or  for  which  be  bad  become 
liable  sbould  Inure  to  his  benefit  and  not  to 
tbe  plaintiffs.  A  power  of  attorney  where 
tbe  attorney,  for  a  conslueratlon  paid  or 
promised,  obtains  an  interest  In  tbe  subject- 
matter  of  the  power  and  indemnifies  the 
principal  against  iiabilily  for  costs  and  ex- 
penses in  connection  therewith  Is  Irrevocable, 
and  operates  as  an  assignment  of  such  prin- 
cipal to  the  attorney.  Best  v.  Sinz,  73  Wis. 
243,  41  N.  W.  169:  People  v.  Tioga  C.  P., 
19  Wend.  (N.  Y.)  73 ;  In  re  Keys,  137  Pa. 
666,  20  Atl.  710,  21  Am.  St  Rep.  896:  Wat- 
son V.  City  of  Philadelphia,  142  Pa.  179,  21 
At!.  816;  Berge  v.  Bennett,  1  Calnes,  Gas.  15, 
2  Am.  Dec.  281;  Baker  v.  Baird  (Mich.)  44  N. 
W.  604 ;  Bromley  v.  Holland,  7  Vesey,  28.  It 
cannot  be  doubted,  therefore,  that  when 
Blondel  accepted  the  power  of  attorney  un- 
der an  ag^reement  by  which  he  was  to  prose- 
cute the  claim  to  a  conclusion  at  his  own 
personal  cost  and  expense,  saving  his  princi- 
pals entirely  harmless  therefrom,  and  was  to 
receive  a  definite  share  of  the  fruits  of  the 
litigation,  he  thereby  became  vested  with  an 
interest  in  the  cause  of  action  and  In  the 
Judgment  or  decree  entered  thereon  which 
his  principals  could  not  be  heard  to  deny,  and 
If  liiat  Interest  may  be  Insisted  upon  and 
asserted  against  them,  then  assuredly  it  may 
be  asserted  and  enforced  against  the  parties 
defendant  In  that  controversy.    Whether  the 


interest  thus  assigned  to  and  acquired  by 
the  holder  of  the  power  of  attorney  is  one 
cognizable  at  law  or  Is  properly  the  subject  of 
equitable  consideration  Is  not  here  a  matter  of 
moment.  No  objection  was  raised  to  tbe  form 
on  the  trial  below,  and.  If  the  petition  dis- 
closes and  the  evidence  tends  to  sustain  a 
right  in  the  appellant  to  claim  and  recover 
the  costs  taxed  in  that  litigation,  and  such 
Is  our  view  of  the  record,  then  the  issue  was 
Improperly  withdrawn  from  the  Jury.  Code, 
section  3432.  The  costs  bad  in  a  Inrge  part 
been  personally  advanced  by  the  api)ellee,  and 
be  had  become  personally  responsible  for  all 
of  tbem.  The  plaintiffs  in  that  action  bad 
carefully  fenced  against  liability  therefor 
on  tbeir  own  part  As  between  tbem  and 
their  attorney  In  fact  they  had  no  right  to 
any  part  or  portion  of  the  Items  taxed  and 
when  the  case  was  closed  and  tbe  liability  of 
the  defendants  to  pay  these  costs  was  fixed, 
he  became  equitably  if  not  legally,  entitled  to 
demand  and  receive  payment  tbereof. 

2.  We  have  next  to  Inquire  if  the  showing 
of  want  of  Jurisdiction  in  the  federal  court 
to  render  the  Judgment  sued  upon  is  such 
as  to  uphold  tbe  ruling  directing  a  verdict 
for  the  defendant  It  l8  not  denied  that  be 
was  duly  served  with  notice  of  the  pending 
action,  but,  as  it  is  also  conceded  that 
such  service  was  made  in  South  Dakota,  tbe 
court  did  not  thereby  acquire  Jurisdiction  to 
render  a  personal  Judgment  against  him  un- 
less he  personally  or  by  counsel  appeared  to 
said  action.  He  denies  such  appearance 
either  in  person  or  by  authorized  counsel, 
but,  notwithstanding  this  denial,  the  record 
affords  abundant  evidence  on  which  tbe  jury 
would  have  been  abundantly  Justified  In  find- 
ing for  the  plaintiff  on  this  question.  It  Is 
true,  appellee  swears  that  he  never  appeared 
in  the  case,  nor  employed  or  authorized 
counsel  to  appear  for  him,  nor  authorized 
any  one  else  to  employ  counsel  to  represnit 
him,  and  he  is  to  some  extent  corroborated 
by  the  testimony  of  one  of  the  four  solicitors, 
who  appear  of  record  as  representing  him 
with  the  other  defendants  In  that  litigation. 
This  witness  testifies  that  he  received  no 
direct  authority  to  appear  for  appellee,  but 
did  so  on  the  strength  of  the  statement  of 
another  defendant,  Severson,  who  represent- 
ed that  appellee  desired  to  make  defense  by 
said  counsel.  None  of  tbe  other  gentlemen 
who  were  of  counsel  for  the  defense  in  that 
proceeding  were  examined  as  witnesses. 
Some  force  must  be  allowed  to  tbe  presump- 
tion of  regnilarlty  which  attaches  to  tbe  judg- 
ment of  a  court  of  competent  jurisdiction, 
and  especially  when  it  is  shown  that  cpunsel 
appeared  and  persistently  contested  tbe  ac- 
tion in  the  name  of  the  party  now  denying 
the  validity  of  the  judgment  Without  stop- 
ping to  consider  whether  that  presumption 
alone  is  sufficient  to  require  tbe  submission 
of  the  question  to  a  Jury  where  the  party  ex- 
plicitly denies  the  authority  of  counsel   to 
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enter  an  appearance,  It  must  certainly  be 
ti-ue  that,  wben  such  presumption  Is  aided, 
and  strengrthened  by  facts,  and  circumstan- 
ces, which  tend  to  impeach  the  credlblUtj 
of  the  witness  or  break  the  force  of  bis  deni- 
al, the  determination  of  the  question  thus 
raised  is  for  the  jury  and  not  for  the  court 
As  to  the  factd  in  this  case,  It  not  only  ap- 
pears tliat  the  appearance  was  by  counsel 
acting  ostensibly  for  the  appellee,  as  we  have 
stated,  but  a  separate  answer  was  filed  in 
his  name,  alleging  him  to  be  the  absolute 
owner  of  the  land,  and  asking  a  decree  ea- 
tabllshlng  such  right  Later,  upon  an  order 
being  entered  by  the  conrt  requiring  defend- 
ants to  produce  the  deed  alleged  to  have 
been  made  by  Arteaux  to  Severson,  an  an- 
swer was  filed  for  all  the  defendants,  deny- 
ing possession  of  the  deed  or  ability  to  pro- 
duce It,  and  the  answer  was  supported  by  an 
afildavlt  made  by  appellee,  and  sworn  to  be- 
fore his  counsel  Mr.  Sullivan,  in  which  he 
described  himself  as  one  of  the  defendants 
in  that  action,  and  denied  having  possession 
of  the  deed  or  any  knowledge  whei-e  It  could 
be  found.  Again,  during  the  pendency  of 
said  action,  and  for  some  purpose  connected 
therewith  (apparently  in  insistence  of  an  ap- 
plication for  a  receiver)  appellee  made  an- 
other affidavit  in  which  be  again  speaks  of 
himself  as  one  of  the  defendants,  and  swears 
that  he  is  owner  of  the  land  in  controversy 
by  conveyance  from  his  codefendant,  Kelner, 
and  had  leased  the  same,  for  the  year  then 
cnrrent,  to  suitable  tenants.  Still  again,  and 
for  the  third  time,  he  makes  an  affidavit  en- 
titling it  in  said  action,  saying  that  he  Is  one 
of  the  defendants  therein,  and  repeats  with 
some  elaboration  the  matters  stated  In  the 
last  preceding  affidavit  All  these  affidavits 
were  filed  in  said  cause.  On  the  trial  of  the 
present  case  these  papers  were  first  disclosed 
after  appellee  bad  denied  ever  appearing  to 
the  original  action,  and  averring  that,  al- 
though he  had  been  served  with  notice  of  the 
action,  he  "never  did  a  thing  In  regard  to 
it,"  and  never  knew  that  any  one  had  ap- 
peared In  his  behalf  until  the  present  action 
was  begun.  He  further  said  he  nevw  owned 
the  land,  never  claimed  to  own  it,  never  saw 
It.  and  didn't  know  where  It  was.  On  being 
confronted  with  bis  affidavits  and  asked  to 


explain  them  consistently  with  his  testimony 
he  failed  to  do  It,  simply  saying  that  he  had 
forgotten  the  circumstances  under  which  he 
made  them.  In  the  face  of  this  record 
we  think  the  jury  would  have  been  justified 
In  finding  that  the  testimony  of  a  witness 
with  such  treacherous  memory  was  not  suf- 
ficient to  overcome  the  presumption  of  juris- 
diction in  the  court  rendering  the  judgment 
against  him.  If  an  action  is  pending  against 
a  party,  and  an  order  Is  entered  therein  re- 
quiring him  to  produce  certain  documents 
alleged  to  be  In  his  possession,  and  he  comes 
Into  court  and  makes  response  to  such  de- 
mand, and,  when  aj>pllcatIon  is  made  for  ap- 
pointment of  a  receiver  or  for  the  entry  of , 
some  other  interlocutory  order,  he  appears 
again  and  resists  it  each  time,  filing  In  the 
proceedings  papers  In  which  he  describes 
himself  as  a  defendant,  it  seems  idle  to  argue 
that,  when  final  judgment  has  been  entered, 
he  may  deny  the  Jurisdiction  of  the  court 
to  render  It.  According  to  the  long-estab- 
lished rule  in  this  state  and  the  modem  rule 
In  most  states  a  defendant  may  not  make 
a  special  appearance  to  resist  an  Interlocu- 
tory order  or  ruling,  and  then  say  he  is  not 
In  court  for  the  purposes  of  a  judgment 
on  the  merits.  The  justice  and  propriety  of 
such  a  rule  Is  especially  apparent  In  a  case 
like  this  where  the  defendant  admittedly 
makes  his  so-called  special  appearance  or 
resistance  by  the  very  counsel  whose  author- 
ity to  represent  him  he  now  flatly  denies. 

For  the  reasons  indicated  there  was  error 
in  directing  a  verdict  for  the  defendant, 
and  the  judgment  of  the  district  conrt  Is 
reversed. 


KOSSUTH  COUNTY   STATE  BANK  v. 
RICHARDSON  et  al. 

(Supreme  C!ourt  of  Iowa.    Nov.  21,  1906.) 

Supplemental  opinion. 

BV>r  former  opinion,  see  106  N.  W.  928. 

PER  CURIAM.  The  petition  for  rehear- 
ing is  overruled,  without  prejudice  to  the 
right  of  the  appellee  to  make  application  in 
the  district  court  for  permission  to  intro- 
duce farther  evidence. 


Digitized  by 


Google 


810 


IW  NORTHWESTERN  REPORTER. 


(Mlnik 


JOHNSON  V.  G  A.   SMITH  LUMBER  CO. 
(Supreme  Court  of  Minnesota.    Nov.  16,  1906.) 

1.  Mabteb  and  Sbbvani— Injtjbt  to  Skbvant 
— Failubb  to  iNSTBUCT—NEOLiaKHCB— Evi- 
dence. 

Defendant's  custom  wag  to  draw  by  horse 
power  a  tram  car,  loaded  with  slabs  in  the  ba^p- 
ment  of  its  mill,  through  an  aperture  in  the 
wall  up  a  varying  grade  and  for  a  considerable 
distance  to  a  point  near  the  level,  and  there  to 
block  the  car,  and,  when  another  car  bad  been 
similarly  hauled  to  that  point,  to  chain  the  two 
cars  together,  and  to  draw  them  hence,  in  "order 
to  equalize  the  uphill  haul."  In  this  case  two 
oars  escaped,  ran  back  to  the  basement,  and  kill- 
ed plaintiFa  intestate  at  work  there.  In  an  ac- 
tion to  recover  damages,  it  is  held: 

(1)  That  the  operation  of  these  instrumen- 
talities under  these  circumstances  was  not  of 
that  simple  and  safe  character  in  which,  as 
a  matter  of  law,  the  master,  in  the  exercise 
of  due  care  to  provide  a  safe  place  for  his 
servants'  work,  is  not  bound  to  prescribe  its 
method,  Instruct  servants  therein,  and  see  to 
the  enforcement  thereof. 

(2)  That  in  view  of  the  requests  to  charge, 
made  and  given,  and  in  the  absence  of  a  specific 
request  to  submit  to  the  jury  the  existence  of 
such  a  duty  on  the  master's  part,  as  a  matter 
of.  fact,  the  defendant  was  in  no  position  to 
complain  of  the  charge  as  to  the  master's  duty 
actually  given  by  the  trial  court. 

(S)  That  the  evidence,  showing  the  recent 
employment  of  the  young  teamster,  from  whom 
the  cars  escaped,  the  absence  of  instructions 
given  him  by  the  master  as  to  the  method  of 
blocking  the  cars,  and  the  system  actually  in 
vogue,  justified  toe  jury's  finding  of  negligence 
on  the  master's  part 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S8  264-269, 
314.] 

2.  Death— Excessive  Damages. 

The  jury  returned  a  verdict  of  $6,000.  The 
deceased,  a  sober  and  industrious  man,  in  good 
health,  54  years  of  age,  had  provided  well  for 
his  family  surviving  him.  The  damages  were 
not  excessive. 

Elliott,  J.,  dissenting. 

(Syllabns  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County;    Andrew  Holt,  Judge. 

Action  by  Gertrude  Johnson,  administra- 
trix of  Erlck  Peterson,  against  the  C.  A. 
Smith  Lumber  Company.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

M.  H.  Boutelle  and  A.  M.  Higglns,  for  ap- 
pellant. Cohen,  Atwater  &  Shaw,  and  Ludvlg 
Arctander,  for  respondent 

JAGGARD,  J.  The  defendant  and  appel- 
lant owned  and  operated  a  large  modern 
snwmiU  and  lumber  yard.  Including  some  40 
mlhes  of  tramway  tracks.  Tram  cars  were 
drawn  by  horses  over  these  tracks  to  carry, 
inter  alia,  slabs  and  edgings  to  different  parts 
of  the  premises.  The  track  involved  In  this 
suit  emerged  from  the  basement  of  the  mill 
through  an  aperture  in  the  wall,  and  ran 
some  300  feet  under  the  sorting  platform  of 
the  mill,  and  thence  with  another  turn  on  an 
upgrade,  160  feet,  to  a  switch.    The  incline 


varied  with  the  Irregularities  of  the  grouuUV 
contour.  The  grade  from  the  basement  to  the 
switch  was  approximately  1  foot  rise  to  every 
36  feet  of  track.  For  many  years  the  trams 
were  hauled  singly  through  the  basement 
over  the  track  to  a  point  50  feet  south  of  the 
switch.  There  they  were  held  In  place  by 
placing  a  trig  or  block  breath  the  rear 
wheel.  When  two  loaded  cars  bad  been 
brought  to  this  point,  they  were  chained  to- 
gether, and  then  hauled  In  a  single  load  over 
the  switch  to  the  main  trade,  so  as  to  average 
the  work  and  to  "equalize  the  uphill  haul." 
On  August  22,  1906,  two  loaded  tram  cars 
standing  on  the  track  near  the  switch  broke 
away,  and  ran  back  over  the  track  Into  the 
basement,  struck  plaintifTs  intestate,  and 
killed  hhn.  The  court  refused  to  direct  a  ver- 
dict for  defendant  The  jury  returned  a  yer- 
dlct  of  $6,000.  This  appeal  was  taken  from 
the  order  of  the  court  denying  defendant's 
motion  for  judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial. 

1.  The  charges  of  negligence  set  forth  in 
the  complaint  resolve  themselves  Into  two. 
namely:  (1)  that  the  method  of  operating 
cars  was  negligent;  and  (2)  that  the  defend- 
ant negligently  failed  to  instruct  the  driver 
of  the  car,  recently  employed,  to  block  the 
second  car.  The  defendant  urges  with  great 
earnestness  that  there  was  no  evidence  sutii- 
dent  to  justify  a  finding  of  negligence ;  that 
the  system  of  running  the  cars,  as  ordinarily 
conducted,  was  practicable,  feasible,  and 
safe;  that  the  employer  was  not  responsible 
for  the  conduct  of  his  servants  In  the  actual 
operation  of  the  details  of  that  system ;  and 
that  the  negligence  In  this  case  was  that  of  a 
fellow  servant  for  which  it  was  not  respons- 
ible. 

It  Is  clear  that  there  are  occupations  which 
are  in  fact  so  complex,  and  In  their  nature 
so  dangerous,  that  the  master,  pursuant  to 
bis  absolute  duty  of  exercising  reasonable 
care  in  providing  a  safe  place  for  the  servant, 
is  bound  to  promulgate  rules  for  the  conduct 
of  the  work,  to  instruct  employes  with  re- 
spect thereto,  and,  by  inspection  or  otherwise, 
to  secure  their  enforcement  This  principle 
would  obviously  apply,  for  example,  to  the 
manufacture  of  explosives  or  of  chemicals 
and  to  railroading.  In  such  cases,  courts 
hold,  as  a  matter  of  law,  that  the  duty  exista 
At  the  other  extreme,  there  are  occupations, 
like  agricultural  pursuits,  so  simple  and  safe 
that  the  master  Is  not  bound  to  direct  how 
the  work  shall  be  done,  to  instruct  the  em- 
ployes as  to  the  details  of  their  labors,  or  to 
see  that  the  work  is  done  in  a  particular 
manner.  If  a  servant  is  Injured  by  the  care- 
lessness of  another  servant  in  such  an  occu- 
pation, the  doctrine  of  fellow  servant  applies, 
and  the  master  Is  not  responsible  for  conse- 
quent injuries.  Between  these  two  classes  ot 
cases  there  may  be  Instances  in  which  it  is 
properly  for  the  Jury  to  determine,  as  a  mat- 
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^er  of  fact,  JtiBt  as  Juries  are  called  upon  to 
adjudge  other  questions  of  negligence,  wlietii- 
-er  the  exerdse  of  due  care  required  the  mas- 
ter to  formulate  rules.  Instruct  his  servantat 
and  enforce  actual  obedience  to  such  rulea. 
It  might  very  well  be  that  under  many  condi- 
tions the  operation  of  tram  cars  drawn  by 
liorses  over  a  track,  as  a  matter  of  law,  be 
<!la8sed  aa  simple  and  safe.  The  Instrumen- 
talities, In  themselves,  are  not  necessarily 
-much  different  from  an  ordinary  horse  and 
wagon.  But  there  may  be  conditions  which 
Impose  upon  the  master  the  duties  an;>llcable 
to  dangerous  operations.  In  the  present  case 
'heavy  cars  emerged  from  the  basement,  and 
went  a  considerable  distance  out  of  the  sight 
of  the  people  working  there.  In  the  absence 
of  negligence,  the  cars  did  not  return  over  the 
track  to  the  basement  In  case  the  cars 
-should  escape  from  their  blocking,  they  would 
run  back  into  the  basement  at  dangerous 
speed,  and  the  men  there  at  work  would  have 
no  opportunity  of  seeing  them  return  because 
of  obstacles  to  vision,  or  of  hearing  them  be- 
cause of  the  noises  of  the  mill.  The  men 
-would  thus  be  exposed  to  an  Imminent  peril 
-without  warning,  and  under  circumstances 
■wherein  the  enforcement  of  simple  practice 
would  make  injury  impossible.  It  was  en- 
tirely within  the  discretion  of  the  owner 
whether  the  device  adopted  would  be  a  brake 
on  or  blocks  under  the  wheels  of  both  the 
■cars,  but  the  situation  involved  the  duty  of 
exercising  reasonable  care  in  providing  a 
proper  method  of  preventing  the  escape  of 
the  cars,  and  of  seeing  that  whatever  system 
be  employed  availed.  The  doctrine  of  fellow 
-servant  does  not  exonerate  a  defendant  under 
such  circumstances,  not  because  the  teamster 
and  the  deceased  were  In  fact  engaged  in  dif- 
ferent departments  of  work,  but  because  of 
the  Imposition  upon  the  master  of  an  absolute 
duty  to  exercise  reasonable  care  in  providing 
a  safe  place,  which  he  could  not  delegate  to 
another. 

The  defoidant  Insists  that  at  most  it  was 
a  matter  of  fact  for  the  Jury  to  determine 
whether  or  not  this  duty  of  prescribing  meth- 
ods. Instructing  employ&s,  and  enforcing  the 
«ystem  provided  existed,  and  that  the  court 
erred  in  not  submitting  that  Issue  to  the  Jury. 
An  examination  of  the  record  has  satisfied  us 
that  this  question  Is  not  reached  in  this  cosa 
The  defense  asked  the  court  to  give  many 
elaborate  instructions,  drawn  with  great  care. 
The  court  gave  a  number  of  these  which  In- 
volved the  positions  now  taken  by  the  de- 
fense. Other  parts  of  the  sharge  also  refer- 
red to  the  method  of  work.  The  defendant 
asked  no  speclflc  instruction  on  this  point. 
Taken  as  a  whole,  it  is  In  no  position  to  com- 
4>Ialn  of  the  charge  actually  given. 


In  this  view  of  the  law,  and  of  the  question 
here  In  issue,  we  are  of  the  opinion  that  the 
testimony  Justified  the  coort  In  submitting  de- 
fendant's negligence  to  the  Jury,  and  In  sus- 
taining Its  verdict  on  this  point  The  team- 
ster, 19  years  of  age,  who  had  been  at  work  a 
short  time  in  the  mill,  testified.  Inter  alia, 
that  he  had  never  been  Instructed  or  told  by 
any  one  from  the  time  be  commenced  work,  or 
while  he  was  at  work,  prior  to  the  accident 
that  when  the  second  car  was  brought  up  to 
the  first  car  standing  on  the  upgrade,  then 
the  second  car  should  be  blocked.  He  also 
swore  that  never,  during  the  whole  time  that 
he  was  working  there,  up  to  the  time  of  the 
accident  iiad  he  seen  a  teamster  blocking  a 
second  car  when  he  was  making  up  the  first 
car  standing  on  the  upgrade.  There  was  also 
evidence  that  the  general  system  of  blocking 
used  in  the  yard  for  some  years  before  the 
employment  of  this  teamster  was  sometimes 
to  block  beyond  the  first  and  second  cars,  and 
sometimes  to  block  the  first  car  only.  The 
duty  of  the  master  to  exercise  reasonable  care 
In  the  protection  of  his  servants  by  prescrib- 
ing some  system  of  operation,  by  instruction 
and  by  inspection,  having  been  found,  it  fol- 
lows tibat  this  conduct  tended  to  show  the 
failure  to  perform  that  duty  as  a  matter  of 
fact 

2.  The  damages  were  not  excessive.  The 
deceased,  a  sober,  Industrious  man,  in  good 
Iiealth,  and  64  years  of  age,  left  surviving 
him  a  widow  and  two  children,  a  boy  and  girl, 
twins,  aged  16  years.  He  had  been  a  kind 
husband  and  father,  and  had  provided  well 
for  his  family.  While  damages  in  cases  of 
death  by  wrongful  act  are  to  be  calculated 
upon  reasonable  eipectancy  of  pecuniary 
benefit,  it  has  been  specifically  settled  that 
"the  value  of  the  services  of  the  head  of  the 
family  in  a  pecuniary  sense  cannot  be  limited 
to  the  amount  of  his  daily  wages  earned  for 
their  support  His  constant  daily  services, 
attention,  and  care  In  their  behalf,  in  the  re- 
lation which  he  sustained  to  them,  may  be 
considered  as  well,  and  the  Jury  mu^t  Judge 
of  the  circumstances  of  each  case."  Bolinger 
▼.  Railway  Ck>.,  36  Mlnni  418,  31  N.  W.  856, 
1  Am.  St  Bep.  680.  And  see  Shaber  ▼.  Rail- 
way Co.,  28  Minn.  103,  9  N.  W.  575 ;  8  Am.  & 
Bng.  EUic.  of  Law,  016 ;  13  Cyc  S71.  Accord- 
ingly, defendant's  calculation  of  the  gross 
maximum  earning  capacity  of  the  deceased, 
based  upon  his  expectancy  of  life  according 
to  the  mortuary  tables,  was  not  conclusive  up- 
on the  Jury. 

Order  affirmed. 

ELLIOTT,  J.,  dissents. 


Digitized  by 


Google 


812 


100  NORTHWESTERN  REPORTER. 


(Minn. 


AWDB  ▼.  COLE  et  al. 
(Sapreme  Court  of  Minnesota.    Nov.  23,  lOOC.) 

1.  TSIAI/— IROONBISTENT    SfEOIAI.    FiNOIMO. 

Special  findings  should  always  be  recondled 
with  a  general  verdict  if  they  reasonably  may 
be.  But  where  there  is  necessary  inconsistency, 
the  special  findings  prevail  and  on  proper  ap- 
plication the  general  verdict  must  be  set  aside. 
[EA.  Note. — For  cases  in  noint,  see  voL  46, 
Cent  Dig.  Trial.  SI  857-86(^ 

2.  Same— Genebai.  Vebdiot. 

Where  a  jury  finds  by  special  verdict  for 
one  party  on  all  issues  raised  by  the  plead- 
ings, which  have  been  made  the  object  of  proof 
and  have  been  submitted  to  the  jury,  and  also 
finds  a  general  verdict  for  the  other  party,  judg- 
ment may  be  rendered  on  the  special  verdict 
but,  where,  on  the  contrary  the  pleadings  and 
proof  tend  to  sustain  liability  on  a  nuntber  of 
grounds,  all  of  which  have  been  properly  sub- 
mitted to  the  jury,  and  the  jury  finds  a  general 
verdict  for  the  party  seeking  recovery,  that 
verdict  will  not  be  avoided  because,  by  special 
findings  addressed  to  less  than  all  such  grounds 
of  liability,  the  jury  has  found  for  the  party 
sought  to  be  charged. 

[Ed.  Note.— For  caaes  In  jpoint,  see  vol.  46, 
Cent  Dig,  Trial,  ||  857-86ft] 

3.  JUD01fBNI>— iJUDOlIENT     NOTWITHSTARDINO 

Vebdict. 

Here  plaintlfF  brought  an  action  to  re- 
cover damages  for  alleged  negligence  on  the 
part  of  defendant  iphysicians;  (1)  In  the  diag- 
nosis of  appendicitis ;  in  the  performance  of 
the  actual  operation,  and  In  the  subsequent 
care  of  the  wound;  (2)  in  burning  plaintiff's 
leg  after  the  operation,  and  in  the  subsequent 
treatment  of  tnat  bum.  The  jury  returned  a 
general  verdfct  for  the  plaintiff,  and  special 
verdicts  finding  that  the  defendants  were  not 
negligent  in  the  performance  of  the  operation  or 
in  the  subsequent  treatment  of  the  wound  which 
it  caused,  and  that  the  nurse,  who  put  a  hot 
stone  in  the  l)ed  in  which  plaintiff  was  to 
be  placed,  whereby  the  bnm  was  caused,  was 
a  servant  of  the  plaintiff  and  not  of  the  de- 
fendants. There  was  added  to  the  answer  to 
the  last  question  "and  at  the  time  the  plaintiff 
received  the  bums  on  his  leg  we  believe  the  de- 
fendants were  responsible  for  the  actions  of  the 
nurse."  It  is  held:  (1)  That  the  trial  court 
properly  regarded  the  addenda  of  the  jury  re- 
specting the  responsibility  of  the  defendants, 
of  the  acts  of  the  nurse,  as  a  gratuitous  and 
immaterial  conclusion  of  law;  (2)  that  the 
charge  of  negligence  in  diagnosis  having  been 
abandoned  by  total  failure  of  proof,  it  was  not 
an  issue  covered  by  the  general  verdict  which 
a  special  verdict  failed  to  negative;  (3)  that. 
Inasmuch  as  the  charge  of  negligence  in  con- 
nection with  the  burn,  as  set  forth  in  the 
charge  of  the  court  to  the  jury,  was  broad 
enou;;h  to  cover  responsibility  by  virtue  of  the 
relationship  as  well  as  by  virtue  of  failure  to 
take  care  after  knowledge  of  danger,  and  in- 
asmuch as  the  special  verdict  negatived  only 
responsibility  by  virtue  of  relationship  and 
not  because  of  direct  personal  conduct,  the 
trial  court  was  in  error  in  granting  the  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict on  the  ground  only  of  the  inconsistency 
of  the  general  and  special  verdicts. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Otter  Tall 
County;  D.  B.  Searle,  Judge. 

Action  by  George  A.  Awde  against  A.  B. 
Cole  and  Warren  W.  Drought  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  permission  to  de- 


fmdanta   to   apply   tor   Judgment   notwitb" 
standing  tbe  verdict  or  tor  a  new  triaL 

Aaron  J.  Bessie  and  Chas.  E.  Wolfe,  for 
appellant    3.  W.  Mason,  for  respondents. 

JAOOARD,  J.  Plaintltr  and  appellant 
brought  an  action  against  the  defendants  asd 
respondents  to  recover  damages  for  alleged 
malpractice.  The  pleadings.  It  is  here  in- 
sisted, put  in  issue  charges  of  negligence  on 
defendants*  part:  (1)  In  tbe  diagnosis  of 
appendicitis.  In  tbe  performance  of  tbe  actual 
operation,  and  in  tbe  subsequent  care  of  the 
wound ;  and  (2)  In  burning  plaintlfTs  leg  aft- 
er tlie  operation,  and  In  the  subsequent  treat- 
ment of  that  burn.  Tbe  testimony  showed 
that  a  trained  nurse,  Mrs.  Mucke,  whom  de- 
fendants had  no  reason  to  believe  untrust- 
worthy, put  Into  tbe  bed  into  which  plaintUT 
was  to  be  placed  after  the  operation,  a 
warm  stone,  pursuant  to  directions  of  tbe 
physicians.  PlalntitTs  leg  was  burned  by 
contact  with  that  stone.  No  permanoit  in- 
Jury  resulted.  Tbe  court,  on  application  at 
tbe  defendants,  submitted  two  specific  ques- 
tions to  the  Jury,  which,  with  their  answers, 
were  as  follows:  (1)  Did  the  defendants  in 
performing  the  operation  for  appendicitis  on 
plaintiff,  and  in  the  subsequent  treatment  of 
the  wound  caused  by  such  operation  use  and 
exercise  ordinary  skill  and  care?  Answer. 
Tea.  (2)  Was  tbe  nurse,  Mrs.  Mucke,  the 
servant  of  tbe  defendants  or  the  servant  of 
the  plaintiff  in  tbe  care  of  plaintiff  during 
said  operation  and  subsequent  nursing?  An- 
swer. The  servant  of  the  plaintiff,  but  at 
the  time  of  the  operation,  and  at  tbe  time 
the  plaintiff  received  tbe  bums  on  his  legs, 
we  believe  the  defendants  were  responsible 
for  the  action  of  Mrs.  Mucke  in  this  case. 
Tbe  Jury  returned  a  general  verdict  for  tbe 
plaintiff  for  $500.  Defendants  moved  tbe 
court,  on  a  settled  case  containing  all  the 
evidence  taken  and  all  proceedings  had  upon 
trial,  for  an  order  tor  Judgment  in  favor  of 
defendants  upon  the  ground  that  the  special 
findings  aforesaid  were  inconsistent  with  the 
general  verdict,  and  that,  on  said  verdict,  and 
all  tbe  records  and  files  in  said  action,  the 
defendants  were  entitled  to  Judgment  The 
court  granted  this  motion,  and  directed  judg- 
ment to  be  entered  for  the  defendants.  From 
the  Judgment  rendered  for  the  defendants 
pursuant  to  said  order,  this  appeal  was  taken. 

The  essential  question  in  this  case  is  wheth- 
er the  court  properly  held  the  special  verdicts 
to  be  Irreconcilably  inconsistent  with  the 
general  verdict  If  Inconsistency  existed,  it 
is  elementary  that  the  special  verdicts  pre- 
vail. The  trial  court  properly  regarded  the 
finding  of  tbe  Jury  In  answer  to  the  second 
question — that  at  the  time  of  the  operation 
and  at  the  time  the  plaintiff  received  the 
burns  on  his  legs,  the  defendants  were  re- 
sponsible for  the  action  of  the  nurse — as  a 
gratuitous  and  immaterial  conclusion  of  law. 
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and  as  having  no  legal  effect  upon  that  find- 
ing. The  resulting  controversy  presented  for 
our  consideration  Is  whether  this  general  ver- 
dict Involved  any  Issue  which  the  special  ver- 
dicts did  not  determine  adversely  to  the 
defendants.  The  definition  of  the  term  "Is- 
sue" as  thus  used  Is  the  subject  of  contro- 
versy. There  are  authorities  which  have  gone 
so  far  as  to  hold  that,  before  special  findings 
will  be  held  to  avoid  a  general  verdict  on 
the  ground  of  Inconsistency,  the  record  must 
show  the  conflict  between  the  general  and 
special  findings  beyond  any  poBsibllity  of  be- 
ing removed  by  any  evidence  that  would 
have  been  admissible  under  the  Issues  raised 
by  the  pleadings.  Itor  example,  Wood,  J., 
said.  In  Stevens  v.  City  of  Logansport,  76 
Ind.  498,  501:  "  •  *  •  In  considering 
whether  the  facts  specially  found  are  Ir- 
reconcilable with  the  general  verdict,  no  ref- 
erence can  be  made  to  the  evidence  actually 
adduced  at  the  trial.  The  question  to  be  de- 
cided Is  not  whether,  In  the  light  of  the 
evidence  adduced,  the  general  verdict  is  in- 
consistent with  the  facts  found — the  remedy 
In  case  of  such  an  Inconsistency  Is  a  new 
trial.  But,  upon  the  motion  for  Judgment 
non  obstante,  the  general  verdict  prevails 
over  the  special  findings,  if  there  could  have 
been,  under  the  issues,  proof  of  supposable 
facts,  not  Inconsistent  with  those  specially 
found,  sufficient  to  sustain  the  general  ver- 
dict, or.  In  other  words,  sufficient  to  reconcile 
the  general  verdict  with  the  special  answers." 
And  see  Kerr  v.  Keokul:  Waterworlts  Co., 
95  Iowa,  609,  64  N.  W.  596;  Toledo  W.  &  W. 
Ry.  Co.  V.  Mllligan,  52  Ind.  505;  Odell  v. 
Brown,  18  Ind.  288;  Schelble  v.  Law,  65  Ind. 
832;  Munde  St.  Ry.  Co.  v.  Maynard  (Ind. 
App.)  82  N.  B.  343;  Perry  v.  Makemson 
<Ind.  Sup.)  2  N.  E.  713;  McDermott  v.  HIgby, 
23  Cal.  489.  To  such  an  extreme  view,  we 
are  unable  to  give  our  assent  Naturally, 
the  Issues  of  a  particular  controversy,  whose 
merits  are  sought  to  be  determined  by  a  mo- 
tion non  obstante  veredicto,  are  the  issues 
actually  litigated  on  trial.  It  is  not  strictly 
necessary  that  they  should  have  been  appropri- 
ately pleaded  in  the  first  place ;  a  court  might 
amend  the  original  pleadings  so  as  to  con- 
form to  actual  proof  and  direct  judgment  ac- 
cordingly. Per  contra,  specific  grounds  for 
liability  controverted  by  pleadings  may  be, 
on  trial,  completely  eliminated  from  the  case; 
they  may  be  waived  expressly  or  Impliedly 
by  practical  abandonment  or  by  failure  of 
proof.  A  general  verdict  must  be  based  on 
the  issues  formulated  by  the  charge,  based 
necessarily  upon  proof  and  ordinarily  upon 
the  pleadings.  Properly  it  can  cover  no  more 
and  should  cover  no  less.  When  special  ver- 
dicts also  are  rendered  on  all  such  issues, 
the  general  verdict,  if  inconsistent  with  them, 
must  fail.  No  valid  reason  of  logic  or  con- 
venience, however,  is  suggested  for  sustain- 
ing the  general  verdict  because  some  basis 
of  liability  controverted  the  pleadings  and 


eliminated  on  trial  was  not  made  the  sub- 
ject of  a  special  finding.  For  example,  in 
the  case  at  bar  the  complaint  alleges  negli- 
gence in  diagnosis.  The  answer  denies  that 
charge.  On  trial  the  diseased  appendix,  ac- 
cording to  the  defendants'  brief,  was  actually 
produced.  Counsel  for  the  plaintifC  on  argu- 
ment in  this  court  admitted  that  plaintiff 
was  mistaken  In  this  charge;  no  evidence  was 
introduced  to  sustain  it;  it  was  not  submitted 
to  the  jury,  but  dropped  completely  out  of 
the  case.  The  general  verdict  did  not  In- 
volve its  determination.  There  would  have 
been  no  possible  sense  in  submitting  to  the 
Jury  the  special  question  whether  the  de- 
fendant was  guilty  of  negligence  In  diagnosis, 
when  the  court  must,  at  the  same  time,  have 
charged  the  Jury  that  there  was  no  evidence 
of  negligence  in  that  respect  and  that  the 
Jury  must  answer  the  question  in  the  nega- 
tive. So  to  have  done  would  hove  been  to 
interject  into  the  case  a  futile  superfluity 
likc)y  to  mislead. 

The  appellant,  however,  is  strictly  within 
his  rights  in  Insisting  on  the  rules,  namely, 
that  where  a  Jury  finds  by  special  verdict 
for  one  party  on  all  issues  raised  by  the 
pleadings  which,  having  been  made  the  object 
of  proof,  have  been  submitted  to  the  Jury, 
and  also  finds  a  general  verdict  for  the  oth- 
er party,  judgment  may  be  rendered  on  the 
special  verdict,  but  that,  on  the  contrary, 
where  the  pleadings  and  proof  tend  to  sus- 
tain liability  on  a  number  of  grounds,  all 
of  which  have  been  properly  submitted  to 
the  Jury,  and  the  jury  finds  a  general  verdict 
for  the  party  seeking  recovery,  that  verdict 
win  not  be  avoided  because,  by  special  find- 
ings addressed  to  less  than  all  such  grounds 
of  liability,  the  jury  has  fbund  for  the  party 
sought  to  be  charged.  The  present  case,  ap- 
pellant insists,  falls  within  these  rules.  The 
merits  of  this  appeal,  accordingly,  are  to  be 
determined  by  an  examination  of  the  charge, 
to  which  no  exception  was  taken,  and  with 
respect  to  which  no  requests  to  charge  were 
made.  It  is  to  be  remarked,  in  passing,  that 
charge  was  exceedingly  favorable  to  plaintiff. 
For  example,  the  court  charged.  In  connec- 
tion with  the  question  of  defendants'  lia- 
bility, that  "It  was  for  the  Jury  to  decide,  as 
practical  men,  from  the  testimony  in  this 
case,  whether  the  operation  was  a  successful 
one  or  not  Was  it  a  successful  operation?" 
This  charge  was  unfair  to  the  defendants. 
The  success  of  the  operation  was  not  the  cri- 
terion of  defendants'  liability.  A  physician 
is  no  more  to  be  held  liable  for  negligence 
If  he  is  unsuccessful  in  an  operatioin  than  Is 
a  lawyer  if  he  loses  a  lawsuit  The  real 
standard  Is  the  exercise  of  proper  care. 
However,  no  exception  was  taken  to  the 
charge  by  either  party.  The  court  charged 
that  there  were  two,  and  only  two,  grounds 
of  negligence,  namely:  "First,  In  the  per- 
formance of  the  operation  for  appendici- 
tis;   •    •    •    second,    •    •    •    In    connec- 
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tion  with  tbe  burning  of  plaintiff's  legs." 
The  special  verdict  clearly  controls  as  to  the 
first  of  these  two  branches  of  the  case.  No 
verdict  for  the  plaintiff  could  be  sustained 
because  of  negligence  in  performing  the  op- 
eration, or  In  the  subsequent  care  of  the  con- 
sequent wound.  The  doubt  In  this  case 
arises  as  to  the  second  charge  of  negligence. 
Liability  for  such  negligence  might  have  at- 
tuched  to  the  defendants  In  one  of  two  ways, 
namely,  first,  by  virtue  of  the  relationship 
uf  the  nurse  to  the  parties ;  second,  by  virtue 
ikt'  what  defendants  themselves  did  or  failed 
to  do.  The  Jury  having  found  by  its  special 
verdict  that  the  nurse  was  the  servant  of 
the  plaintiff,  the  general  verdict  could  not  be 
sustained  because  of  her  relationship  to  the 
physicians.  Negligence  might,  however,  be 
charged  to  the  defendants  if  they  knew  of 
the  existence  of  the  hot  stone  under  the 
plalntUTs  legs,  and,  notwithstanding,  care- 
lessly failed  to  protect  the  plaintiff.  The 
jury  was  charged  as  to  this  subdivision  of 
the  second  branch  of  the  case.  The  mem- 
orandum of  the  trial  court  states,  as  a  rea- 
son for  voiding  the  general  verdict  as  to 
this  charge  of  negligence,  that  there  was 
no  testimony  entitled  to  any  weight  that 
liny  of  tbe  defendants  knew  of  the  position 
or  degree  of  heat  of  said  stone.  However 
<-ugent  tbe  logic  of  the  court  may  be,  so  far 
as  this  appeal  is  concerned,  this  memorandum 
adds  nothing  to  the  record  on  this  point 
.No  settled  case  nor  transcript  of  the  evi- 
dence appears  in  the  paper  book  or  in  tbe 
return.  The  court's  note  cannot  take  the 
(ilace  of  such  transcript  as  is  essential  to  our 
review  of  the  sufficiency  or  Insufficiency  of 
tiie  evidence  in  this  regard.  There  is  neither 
reason  nor  authority  for  a  presumption  here 
that  there  was  evidence  aufiScioit  to  Justify 
the  submission  of  the  issue  to  the  Jury,  but 
not  enough  to  sustain  a  verdict  thereon.  On 
the  contrary,  all  inferences  In  favor  of  the 
lludlng  of  the  jury  and  every  reasonable  in- 
tendment will  be  implied.  See  Phelps  v. 
Powers,  00  Minn.  440,  442,  97  N.  W.  196; 
Krumdlck  v.  C.  &  B.  W.  By.  Co.,  90  Minn. 
I'OO.  95  N.  W.  1122.  In  Eklund  v.  Martin,  87 
Minu.  441,  92  N.  W.  40C,  Brown,  J.,  held 
that  "a  general  verdict  Is  supported  by  the 


presumption  that  all  the  Issues  of  facts- 
essential  to  support  it  were  found  by  the 
Jury  in  favor  of  the  party  for  whom  it  was- 
returned.  •  »  •  Where  the  Jury  returns 
a  general  verdict,  together  with  answers  to- 
specific  questions  or  Issues  submitted  to  them 
by  the  court,  such  specific  questions  not  being 
sufficiently  full  and  complete  to  authorize  a 
Judgment  thereon,  the  general  verdict  I» 
presumed,  there  being  no  conflict  or  incon- 
sistency between  them,  to  cover  all  facts  es- 
sential to  support  u  Judgment  on  the  speclat 
findings." 

The  real  basis  of  the  inadequacy  Oif  thi« 
appeal  to  present  for  review  the  correctnes:; 
of  the  trial  court's  conclusiob  as  to  tbe  insuf- 
ficiency of  the  evidence  to  sustaUi  the  generar 
verdict  on  this  state  of  record  is  to  be  found 
In  the  use  in  tbe  trial  court  by  defendant> 
of  a  motion,  which  did  not  properly  raise 
the  questions  involved.  If  they  had  made 
the  statutory  motion  in  the  alternative  for  a 
new  trial  or  for  Judgment  notwithstanding 
the  verdict,  on  the  ground,  so  far  as  this 
particular  branch  of  the  case  is  concerned, 
that  the  general  verdict  was  not  Justified  by 
the  evidence,  and  If  the  trial  court  had  or- 
dered judgment  for  defendants,  and  plaintiff 
bad  appealed  from  such  order,  it  would 
then  have  been  incumbent  upon  the  plalntifT 
to  have  brought  here  all  the  evidence  upou 
a  full  settled  case.  We  could  then  deter 
mine  tbe  propriety  of  the  trial  court's  mllug 
upon  the  Insuflicieucy  of  the  evidence.  In- 
stead of  so  doing  the  defendants'  motI<m  was 
based  only  upon  the  inconsistency  of  the 
verdict  That  verdict  It  has  been  determin- 
ed, was  inconsistent  with  certain  contentious 
of  negligence  la  issue  by  the  pleadings  an<f 
proof,  but  not  with  all  of  them.  It  follows 
that  the  trial  court  was  in  error.  In  view 
of  this  conclusiou,  it  is  unnecessary  to  dis- 
cuss the  alleged  negligence  of  the  ohysiciaDs 
In  subsequent  treatment  of  the  burn  claim- 
ed to  be  in  the  case.  The  Judgment  Is  re- 
vei-sed  and  the  case  is  remanded  with  permis- 
sion to  the  defendants  to  apply  to  the  trial 
court  for  leave  to  make  proper  motion  or 
motions  that  court  for  a  new  trial  or  Judg- 
ment notwithstanding  the  verdict  upon  pr«q>- 
er  grounds,  in  accordance  herewitli. 
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SUTTON  ».  GREAT  NORTHERN  RX.  CO. 

(Supreme  Court  of  Minnesota.    Nov.  23,  lOOC.) 

1.  Tbovbs    jlSD    Conversion— Demand— Rb- 

TVBAI^. 

While  a  demand  in  an  action  of  trover 
must  be  unconditional,  the  refusal  to  abide  by 
the  conditions  of  special  property  does  not 
operate  as  a  conversion,  where  a  reasonable 
qualification  is  annexed  to  that  refusal. 

2.  Same— Questions  eok  Juby. 

It  is  ordinarily  for  the  jury,  under  proper 
instnictions  from  the  court,  to  pass  upon  the 
existence  of  the  qualification  and  its  reason- 
ableness. 

3.  Same— Dauaoes. 

In  cases  of  merely  technical  conversion, 
where  the  property  was  returned  in  the  same 
condition  as  before  the  unauthorized  act,  not 
only  when  the  owner  voluntarily  receives  back 
the  goods,  but  also  when  he  takes  them  back 
against  bis  will,  the  plaindtF  will  be  entitled 
to  only  nominal  damages  and  costs. 

[Bid.  Note.— For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trover  and  Conveislon,  t  277.] 

4.  Same. 

Plaintiff  paid  for  bis  shipment  as  emigrant 
movables  and  stock.  On  arrival  at  destination, 
defendant  refused  to  deliver  until  additional 
cliarges  had  been  paid,  because  of  alleged  erro- 
neous classification.  On  plaintiff's  refusal  to 
pay  these  charges,  there  was  dispute  in  evidence 
as  to  a  qualified  refusal  to  deliver.  Defendant 
placed  the  stock  in  a  livery  stable.  Subse- 
juentlT  it  notified  plaintiff  that  his  stock  was 
at  such  place  at  his  expense.  He  did  not  take 
his  property.  In  its  charge  to  the  jury,  the 
court  assumed  a  conversion.  The  jury  found 
for  plaintiff  in  a  sum  based  on  the  ordinary 
measure  of  damages  In  coaveraion.  It  is  held 
that,  in  view  of  the  actual  course  of  trial,  plain- 
tiff was  entitled  to  recover  such  damages. 
(SyUabns  by  the  Court) 

Appeal  from  District  Court,  Marshall 
Gotinty;  Andrew  Grindeland,  Jndge. 

Action  by  John  J.  Sutton  against  the  Great 
Nortbem  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  judgment 
notwithstanding  the  verdict  or  a  new  trial, 
defendant  appeals.    Affirmed. 

J.  W.  Mason  and  Robert  A.  Hastings,  for 
appellant    John  J.  Sutton,  for  respondent 

JAGGARD,  J.  The  plaintlfl  and  respond- 
ent shipped  certain  property,  indndlng  horses 
and  mules,  as  emigrant  movables  and  stock 
from  a  x)olnt  in  Wisconsin,  over  the  Chicago, 
St.  Paul,  Minneapolis  &  Ctaiaha  Railway 
Company,  through  the  Minnesota  Transfer, 
destined  for  Argyle,  Minn.,  at  an  agreed  rate 
which  plaintiff  paid.  The  property  arrived 
at  the  Minnesota  Transfer  and  was  thence 
resblpped  to  Its  destination,  over  the  Great 
Northern  Railway  Company,  the  defendant 
and  appellant  Before  It  was  so  finally 
transported,  the  defendant  wired  its  agent 
at  Argyle  to  "locate"  the  plaintiff  and  advise 
him  that  It  would  forward  his  car  contain- 
ing five  horses,  four  mules,  etc.,  at  emigrant 
rates.  The  plaintiff  asked  that  the  shipment 
be  made  at  once.  On  August  19tb  the  de- 
fendant telegraphed:  '••  •  •  Shipment 
will  be  forwarded  today."    When  the  goods 


and  stock  reached  Argyle  they  were  not  de- 
livered to  plaintiff  on  demand.  He  was  In- 
formed by  the  local  agent  that,  because  of 
error  in  the  original  shipment  as  emigrant 
movables,  there  were  $77.15  additional  char- 
ges under  proper  classification,  which  would 
have  to  be  paid  before  the  property  would 
be  delivered.  Plaintiff  declined  to  pay  these 
charges.  There  was  testimony  that  at  this 
time  the  agent  told  the  plaintiff  that,  If  he 
would  show  a  receipt  for  prepaid  freight  on 
the  property,  the  agent  would  deliver  It  to 
him  free.  Other  testimony  contradicted  this. 
The  live  stock  was  thereupon  placed  in  a 
livery  stable  at  Argyle.  This  was  on  August 
21st  On  August  23d,  plaintiff  was  notified 
that  his  stock  was  at  a  livery  stable  In  Argyle 
and  at  his  expense,  and  that  the  railroad 
company  had  nothing  further  to  do  in  the 
matter.  Plaintiff  brought  this  action  In  con- 
version. The  jury  returned  a  verdict  for  $1,- 
435.10.  From  an  order  denying  defendant's 
motion  In  the  alternative  for  judgment  not- 
withstanding the  verdict  or  a  new  trial,  de- 
fendant took  this  appeal. 

The  first  point  made  upon  appeal  Is  that 
the  testimony  upon  trial  did  not  show,  as 
a  matter  of  law,  any  conversion  by  defend- 
ant, as  the  trial  court  in  its  charge  errone- 
ously assumed;  that  testimony  tended  to 
show  that  upon  demand  by  plaintiff,  the  re- 
fusal of  the  defendant  to  deliver  was  not 
absolute.  The  rule  of  law  is  well  settled 
that,  while  a  demand  in  an  action  of  trover 
must  be  unconditional,  the  refusal  to  abide 
by  the  conditions  of  special  property  does 
not  operate  as  a  conversion  where  a  reason- 
able qualification  Is  annexed  to  that  refusal. 
Solomon  v.  Dawes,  1  Esp.  83;  Green  v.  Dunn, 

5  Gamp.  215,  note;  Gunton  v.  Nurse,  2  Brod. 

6  B.  447;  Alexander  v.  Southey,  5  Barn.  & 
Aid.  247;  Mount  v.  Derlck,  5  Hill.  455; 
Blankenship  v.  Berry,  28  Tex.  448;  Boiling 
V.  Klrby,  90  Ala.  215,  7  South.  914,  24  Am. 
St.  Rep.  789.  It  Is  ordinarily,  however,  for 
the  jury,  under  proper  instructions  from 
the  court  to  pass  upon  the  existence  of  the 
qualification  and  its  reasonableness.  Mc- 
Cormick  v.  Pennsylvania  Cent  R.  Co.  49  N. 
Y.  303  (et  vide  80  N.  Y.  353) ;  Alexander  v. 
Southey,  5  Bam.  Aid.  247;  Ingalls  v.  Bulkley, 
15  111.  224 ;  Burroughs  v.  Bayne,  5  Hurl.  &  N. 
206;  Connah  v.  Hale,  23  Wend.  462.  The 
most  favorable  construction  of  facts  in  this 
case,  under  these  rules  of  law,  Is  that  the 
defendant  was  entitled  to  have  had  submit- 
ted to  the  jury  the  facts  as  to  the  qualifica- 
tion. No  request  to  that  end  was  made.  On 
the  contrary  the  case  was  tried  on  the  theory 
of  an  unconditional  tender.  The  failure  of 
the  court  to  submit  the  issues  was  not  raised 
with  sufDcient  deflnlteness  either  in  the  de- 
fendant's motion  after  verdict  or  by  assign- 
ment of  error  in  this  court  In  view  of  this 
state  of  the  record  and  of  a  number  of  other 
considerations,  upon  which  it  is  unnecessary 
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to  here  enlarge,  we  conclude  that  there  was 
no  reversible  error  In  the  assumption  of  the 
trial  court  that  there  had  been  a  converaion 
80  far  as  this  point  Is  concerned. 

The  second  point  made  by  the  appeal  was 
that,  If  there  were  a  conversion  at  all,  It 
-was  merely  a  technical  one  with  no  Intent 
on  the  part  of  the  appellant  to  make  any 
claim  to  the  property,  except  to  assert  a  sup- 
posed lien;  that  shortly  afterwards  It  un- 
conditionally tendered  to  the  respondent  the 
property,  unchanged  and  undamaged,  and 
that,  in  Tlew  of  these  facts,  the  court  erred  In 
treating  the  value  of  the  property  as  the 
measure  of  damages.  This  view  of  the  law 
accords  with  both  reason  and  authority. 
There  are  cases  of  willful  or  substantial  con- 
version, as  distinguished  from  cases  of  mere- 
ly technical  conversion.  Wherever  there  is 
an  unauthorized  act  which  deprives  the  own- 
er of  his  property  permanently  or  for  an  In- 
definite time,  there  is  a  conversion.  The  law 
must  afford  a  remedy  to  the  person  entitled 
to  the  Immediate  possession  of  the  property. 
Trover  is  an  appropriate  and  tiistorlcal  rem- 
edy. The  unauthorized  act,  however,  may  be 
of  such  a  character  that  the  action  of  trover 
amounts  to  little  more  than  a  vindication  of 
the  right  of  possession.  In  ordinary  cases, 
the  measure  of  damages  Is  the  familiar  one 
-^he  value  of  the  property  at  the  time  of  the 
unauthorized  act,  with  Interest  In  cases  of 
merely  technical  conversion,  where  the  prop- 
erty was  returned  In  the  same  condition  as 
before  the  unauthorized  act  not  only  when 
the  owner  voluntarily  received  badt  the  goods, 
but  also  when  he  took  them  back  against  his 
will,  the  plaintur  will  be  entitled  to  only 
nominal  damages  and  costs.  To  award  more 
would  be  to  exceed  compensation  under  cir- 
cumstances not  Justifying  any  other  measure 
of  damages ;  to  award  less  would  be  to  Justi- 
fy a  wrong.  "A  conversion  cannot  be  pur- 
ged." Lord  Bramwell  in  Hlort  v.  Railway 
Co.,  4  Exch.  Dlv.  188,  195;  liord  Theaiger, 
p.  197;  and  see  Warder  v.  Baldwin,  51  Wis. 
450,  459,  8  N.  W.  257 ;  Churchill  v.  WeUh,  47 
Wis.  39,  1  N.  W.  898 ;  Farr  v.  Bank,  87  Wis. 
223,  58  N.  W.  377,  41  Am.  St  Bep.  40;  Blge- 
low  Company  v.  Helntze,  53  N.  J.  Law,  60,  21 
Atl.  109 ;  Delano  v.  Curtis,  89  Mass.  470,  475 ; 
Pollock  on  Torts,  'p.  296  and  'p.  298.  And 
It  may  be  conceded  in  this  case  that  If  the 
owner  of  a  special  property  immediately  or 
within  a  reasonable  time  after  a  refusal  to 


deliver,  due  to  a  lx)na  fide  mistake,  nncon- 
ditionally  tenders,  to  the  person  entitled  to 
immediate  possession,  the  goods  uninjured, 
unchanged  and  without  deterlorati<m,  the 
damages  may  be  mitigated  or  reduced  to  a 
nominal  sum.  Defendant's  difficulty  is  to  be 
found,  not  in  the  law  upon  wUch  he  relies 
but  In  the  facts  to  which  he  seeks  to  apply 
it  The  tender  in  this  case  was  not  absolute. 
It  imposed  upon  plaintiff  the  search  of  at 
least  two  livery  stables,  shown  to  have 
been  in  the  town  of  Argyle;  tie  was  not 
required  by  law  to  make  that  search.  It 
involved  the  payment  of  expense  there  con- 
tracted; he  was  not  required  by  law  to  de- 
fray that  charge  occasioned  by  defend- 
ant's misconduct.  The  tender  was  not  im- 
mediate; the  stock  was  withheld  from  its 
rightful  owner  and  possessor  from  the  21st 
to  the  23d  day  of  August  The  trial  court 
might  have  held  that  this  retention  of  sto<^ 
for  that  length  of  time  at  that  period  of  the 
year  under  the  circumstances  set  forth  in 
this  record  was  unreasonable  as  a  matter  of 
law.  No  request  was  made  to  submit  to  the 
Jury  any  Issue  concerning  the  reasonableness 
of  that  time,  nor  is  any  failure  of  the  court 
in  this  respect  properly  made  the  object  of 
assignments  of  error.  The  tender  upon 
which  defendant  relies  did  not,  therefore, 
constitute  the  complete  reparation  of  defend- 
ant's wrong,  which  Is  essential  to  sndt  a 
plea  in  mitigation  of  damages.  Moreover,  In 
view  of  the  actual  course  of  trial  and  es- 
pecially of  the  remarks  of  counsel  for  de- 
fendant after  the  testimony  was  closed,  and 
before  the  charge  to  the  Jury,  the  defendant 
is  in  no  position  to  complain  of  the  actual 
charge  of  the  court  either  as  to  tender  or 
as  to  the  measure  of  damages  adopted  by  the 
court 

Finally,  defendant  contends  that  there  was 
no  conversion,  because  the  contract  claimed 
by  plaintiff  was  void  as  involving  an  unlaw- 
ful discrimination  by  a  public  carrier,  in 
this:  that  not  all  the  property  was  proper- 
ly classified  as  emigrant  movables.  See  Tex- 
as &  Pac.  By.  Co.  V.  Mugg,  202  U.  S.  242,  26 
Sup.  Ct.  628,  50  L.  Ed.  1011 ;  Bev.  Laws  1905. 
i  2015.  That  defense  was  not  specifically  as- 
serted by  way  of  answer.  The  issue  was 
not  litigated  upon  trial,  nor  were  the  merits 
of  such  a  controversy  fairly  presented  below 
nor  raised  by  the  assignments  of  error  here. 

Order  afllrmed. 
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OLBVBIAND  et  al.  r.  ROWR 
(Supreme  Goart  of  Minnesota.    Dec.  7,  1906.) 

Saub— BREA.OH  or  Contract— Evidence. 

In  this,  an  action  to  recover  damages  for 
a  breach  of  a  contract  to  sell  lumber,  it  is  held 
that  the  trial  coiirt  did  not  err  in  its  rulings 
as  to  the  admiaaion  of  evidence  and  that  the 
evidence  sustains  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  60,  Witnesses,  §  203.] 

(Syllabus  by  the  Court.)  * 

Appeal  from  District  Court,  Hennepin 
County;   H.  D.  Dickinson,  Jndge. 

Action  by  William  8.  Cleveland  and  others 
against  John  H.  Bowe,  doing  business  as  the 
John  H.  Rowe  Lumber  Company.  Verdict 
for  plaintiffs.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Alvord  C.  Egelston,  for  appellant  Woods, 
Kingman  &  Wallace,  for  respondents. 

START,  0.  J.  The  plaintiffs  are  builders 
of  grain  elevators,  and  the  defendant  Is  a 
lumber  merchant  at  Minneapolis.  In  July, 
1905,  at  that  city,  the  parties  entered  into  a 
contract  whereby  the  defendant  agreed  to 
sell  and  deliver  to  the  plaintiffs  lumber  at 
a  stipulated  price,  free  on  board  at  Munich, 
M.  D.,  for  four  elevators  which  the  plaintiffs 
then  bad  a  contract  for  building  in  North 
Dakota.  The  defendant  delivered  one-half 
of  the  lumber  as  agreed,  but  on  August  14, 
1905,  he  repudiated  the  contract  and  refused 
to  deliver  any  more  of  the  lumber.  There- 
npon  the  plaintiffs  on  the  same  day,  at  the 
dty  of  Minneapolis,  purchased  at  the  market 
price  the  lumber  which  the  defendant  had 
refused  to  deliver  pursuant  to  his  contract, 
paying  therefor  $828  more  than  the  price  for 
which  the  defendant  had*  agreed .  to  sell  it 
for.  This  action  was  brought  to  recover  the 
damages,  $828,  which  the  plaintiff  sustained 
by  the  defendant's  repudiation  of  the  con- 
tract Verdict  for  the  plaintiffs  for  $416, 
and  the  defendant  appealed  from  an  order 
denying  his  motion  for  a  new  trial. 

Two  general  questions  are  raised  by  the  as- 
signments of  error:  (a)  Is  the  verdict  sustain- 
ed by  the  evidence?  (b)  Did  the  trial  court 
err  in  its  rulings  as  to  the  admission  of  evi- 
dence? 

L  It  was  admitted  that  there  was  no  lum- 
ber market  at  Munich,  the  place  where  the 
lumber  was  to  be  delivered,  and  that  Crook- 
Bton,  this  state,  was  the  nearest  market  and 
that  the  freight  on  the  lumber  from  that  place 
would  have  been  materially  less  than  from 
Minneapolis,  and  that  the  market  price  of 
lumber  at  Grookston  was  somewhat  less  than 
It  was  at  Minneapolis.  The  plaintiffs,  how- 
ever, claimed  on  the  trial  that  the  lumt)er  for 
prompt  delivery  could  not  have  been  obtain- 
ed at  Crookston  at  that  time;  hence  they 
were  justified  in  going  into  the  open  market 
at  Minneapolis  and  purchasing  the  lumber  to 
fill  the  contract.  The  trial  court  Instructed 
the  Jury  to  the  effect  that  the  plaintiffs'  dam- 
lOeN.W.r-62 


ages  were  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  lum- 
ber at  the  time  of  the  breach  of  the  contract 
at  the  nearest  convenieut  market  where  the 
lumber  could  be  obtained,  with  the  freight  to 
the  place  of  delivery  added.  If  the  lumber 
could  have  been  obtained  at  Crookston  for 
prompt  delivery,  the  difference  in  the  dam- 
ages under  the  rule  stated  would  have  been 
some  $160.  It  is  apparent  that  the  Jury  must 
have  found  that  Minneapolis,  under  the  cir- 
cumstances, was  the  nearest  convenient  mer- 
ket  in  which  lumber  of  the  kind  contracted 
for  conld  be  promptly  procured,  although  they 
gave  the  plaintiffs  only  one-half  of  their  ac- 
tual loss,  computed  on  the  basis  of  the  Min- 
neapolis market  It  is  the  defendant's  con- 
tention that  such  finding  of  the  Jury  is  not 
sustained  by  the  evidence.  We  are  of  the 
opinion  that  the  evidence  received  on  this 
question  was  sufficient  to  sustain  the  verdict 

2.  The  defendant  urges  that  the  court  er- 
red In  premitting  one  of  the  plaintiffs  to 
testify  with  reference  to  the  lnmt>er  market 
at  Minneapolis  and  Crookston,  for  the  reason 
that  he  was  not  shown  to  be  competent  and 
that  he  had  no  personal  knowledge  of  the 
market  in  the  northern  part  of  the  state. 
The  competency  of  a  witness  Is  a  preliminary 
question  for  the  trial  Judge,  and  rests  largely 
in  his  discretion.  Meyers  v.  McAllister,  94 
Minn.  510,  103  N.  W.  564.  It  was  shown  that 
the  witness  was  acquainted  with  the  condi- 
tion of  the  lumber  market,  and  where  lumber 
of  the  kind  here  In  question  could  be  purchase- 
ed  for  prompt  delivery.  A  person  whose 
business  is  such  that  he  Is  familiar  with  the 
value  of  an  article  which  is  the  common  sub- 
ject of  sale  is  competent  to  testify  to  Its 
market  value,  although  he  has  no  personal 
knowledge  of  any  particular  sales.  The  trial 
court  did  not  err  in  Its  rulings  as  to  the  com- 
petency of  the  witness,  nor  in  receiving  his 
testimony.  We  find  no  reversible  errors  In 
the  record. 

Order  affirmed. 


MINNEAPOLIS,  RED  LAKE  &  M.  RY.  CO. 

V.  BROWN  et  al. 
(Supreme  Court  of  Minnesota.    Ncv.  23,  1906.) 

1.  Actions  —  PLKAOina  —  Complaint  —  Mis- 
joinder OF  Causes. 
'In  order  to  induce  a  railway  company  to 
extend  its  road  to  a  village,  67  citizens  signed 
a  contract  by  which  they  bound  themselves  to 
procure  the  right  of  way,  furnish  certain  ma- 
terial, and  obtain  from  one  of  their  number  a 
transfer  to  the  railway  company  for  terminal 
purposes  of  certain  real  estate  then  owned 
by  him.  In  the  event  of  a  breach  of  the  con- 
tract tibe  maximum  amount  of  damages  for 
which  each  signer  was  to  l>e  responsible  was 
limited  to  $500.  In  an  action  by  the  railway 
company  against  all  the  persons  who  signed  the 
contract,  the  complaint  alleged  that  the  com- 
I>any  had  performed  the  contract  and  that  the 
defendants  had  failed  to  perform,  and  prayed 
judgment  that  the  defendants  who  owned  the 
land  he  required  to  convey  the  same;  that  the 
court   determine    the    amount   of  damages    to 
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which  the  plaintiff  is  entitled  by  reason  of  the 
failure  of  the  defendants  to  perform  the  obliga- 
tiomi  imposed  by  the  contract,  and  for  such 
other  and  further  relief  as  to  the  court  may  seem 
just  and  equitable.  On  demurrer,  held,  (a)  that 
the  complaint  states  but  one  cause  of  action; 
(b)  that  the  relief  to  which  plaintiff  is  entitled 
is  determined  by  the  allegations  of  fact  and 
not  by  the  prayer;  (c)  that,  as  the  complaint 
alleges  facts  which  entitle  the  plaintiCE  to  some 
relief,  the  complaint  is  good  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  aee  toL  89, 
Cent.  Dig.  Pleading,  {{  488-490.] 

2.  Action — Misjoindeb  ov  Causes. 

When  one  of  two  causes  of  action  attempted 
to  be  stated  in  a  complaint  is  bad  for  want  of 
facta  constituting  a  cause  of  action,  there  is  no 
misjoinder  of  causes  of  action. 
(Syllabus  by  the  Court.) 

Appeal,  from  District  Court,  Beltrami  Coun- 
ty;  M.  A.  Spooner,  Judge. 

Action  by  the  Minneapolis,  Bed  Lake  & 
Manitoba  Railway  Company  against  William 
W.  Brown  and  others.  From  an  order  over- 
ruling a  demnrror  to  the  complaint,  Ame 
D.  Moe  and  others  apiteaL    Affirmed. 

Gibbons  &  Torrance,  Herbert  J.  Lond, 
Henry  Fnnkley,  O.  W.  Campbell,  and  Ches- 
ter McKnsidc,  (or  appellants.  John  I>lnd 
and  A.  Ueland,  for  respondent 

ELLIOTT,  J.  This  is  an  appeal  from  an 
order  OTerniling  a  demurrer  to  the  complaint 
on  tbe  ground  that  several  causes  of  ac- 
tion are  improperly  Joined.  The  pleading  is 
very  long,  but  a  brief  summary  of  the  allega- 
tions will  be  snfficlent  to  enable  ns  to  de- 
termine tbe  questions  which  are  iovolved.  In 
order  to  induce  the  respondent  railway  com- 
pany to  construct  an  extension  of  its  rail- 
road to  the  village  of  Bemldjl,  67  citizens  of 
the  village  signed  a  written  instmment  in 
which  they  jointly  and  severally  agreed  to 
fnmlBh  tbe  right  of  way,  the  material  for  a 
trestle  and  certain  described  land  in  tbe  vil- 
lage for  a  terminal  for  tbe  railroad.  Tbe 
contract  provided  that  If  the  obligees  conld 
not  procure  tbe  right  of  way  at  a  fair  price 
they  should  notify  the  railway  company  and 
It  should  then  institnte  condemnation  pro- 
ceedings, and  the  cost  of  obtaining  the  laud 
through  such  proceedings  would  then  be  paid 
by  the  persons  who  signed  the  contract  Tbe 
land  which  was  to  be  obtained  for  terminal 
purposes  was  owned  by  Erlck  J.  Swedbnck, 
one  of  tbe  parties  who  signed  the  contract 
and  tbe  provisions  for  condemnation  proceed- 
ings did  not  apply  to  it  In  the  event  of  a 
failure  to  perform  the  contract  on  tbe  part 
of  the  subscribers  tbe  amount  of  damages 
against  each  was  limited  to  $500.  The  dam- 
ages were  not  liquidated,  but  tbe  maximum 
amount  recoverable  from  each  person  was 
limited. 

It  is  alleged  that  tbe  railway  company  In 
all  things  performed  the  contract  according 
to  its  terms  and  that  the  defendants  failed 
to  perform.  All  the  parties  who  signed  tbe 
contract  were  made  defendants  and  with 
tbem  wtm  Joined  Amelia  Swedback,  tbe  wife 


of  Erlck  J.  Swedba<^.  A  demurrer  Interposed 
by  Mrs.  Swedback  was  sustained,  and  from 
the  order  no  appeal  was  taken.  After  stat- 
ing the  contract  and  alleging  In  detail  tbe 
facts  constituting  performance  by  tbe  rail- 
way company  and  nonperformance  by  the  de- 
fendants, the  plaintiff  prays  judgment  (1) 
that  the  value  of  the  terminal  lands  be  de- 
termined, and  that  the  defendants  Erlck  3. 
Swedback  and  Amelia  Swedback  be  required 
to  execute  and  deliver  to  tbe  plaintiff  go-jd 
and  sufficient  deeds  to  the  lands  and  riparian 
rights  and  that  the  amount  of  Erlck  J.  Swed- 
back's  liability  to  tbe  plaintiff  be  liquidated 
by  such  conveyance;  (2)  that  the  court  ascer- 
tain and  determine  the  damages  to  which  tbe 
plaintiff  Is  entitled  by  reason  of  the  failure 
of  the  defendants  to  perform  the  obligations 
Imposed  by  the  contract  and  tlie  amount 
which  the  defendants  shall  pay  respectively 
by.  reason  of  such  damages;  and  (3)  for  socb 
other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable  In  the  premises. 

The  appellants  contend  that  the  complaint 
Improperly  Joins  different  causes  of  ac- 
tion, namely,  (a)  a  cause  of  action  against 
Amelia  Swedbadi  alone;  (b)  a  cause  of  ac- 
tion for  damages  against  all  tbe  defendants 
but  Amelia  Swedback,  and  (c)  a  cause  of 
action  against  Erlck  J.  and  Amelia  Swed- 
back for  specific  performance  of  the  agree- 
ment to  convey  certain  land  owned  by  them. 
The  complaint  did  not  state  a  cause  of  ac- 
tion against  Amelia  Swedback.  She  did  not 
sign  the  contract  and  a  judgment  against  her 
husband  would  not  have  affected  her  intnest 
In  the  land.  The  order  of  the  trial  court  not 
appealed  from  eliminated  her  from  the  ac- 
tion and  left  the  other  defoidants  in  the  posi- 
tion they  would  have  occupied  had  the  action 
been  dismissed  as  to  her.  The  allegations 
with  reference  to  her  are,  In  legal  effect 
stricken  from  the  complaint  and  the  other 
defendants  cannot  possibly  be  Injured  or  em- 
barrassed by  the  unsuccessful  attempt  to 
state  a  cause  of  action  against  her.  Howe  ▼. 
Coates,  90  Minn.  508,  97  N.  W.  129. 

As  we  construe  the  complaint  it  states  bat 
a  single  cause  of  action.  The  contract  Is  en- 
tire and  the  right  of  redress  for  the  breach 
of  such  a  contract  constitutes  but  one  cause 
of  action.  Each  signer  of  the  contract  ob- 
ligates himself  for  tbe  performance  of  all  Its 
provisions,  limiting,  however,  the  amount  of 
damages  for  which  he  personally  may  be 
called  upon  to  respond  in  case  of  breach  to 
$500.  The  nature  of  the  action  and  the  na- 
ture and  extent  of  relief  is  determined,  not 
by  tbe  prayer,  but  by  the  facts  as  alleged. 
If  the  complaint  states  a  cause  of  action 
which  entitles  the  plaintiff  to  some  relief. 
It  is  not  subject  to  demurrar  because  all  the 
relief  demanded  may  not  be  obtainable.  It 
certainly  states  a  cause  of  action  against  nil 
the  defendants  for  damages,  regardless  of  the 
prayer  for  specific  performance  by  the  de- 
fendant   Swedback,    and    this    saves    It    as 
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against  demurrer.    The  relief  to  which  the 
plaintiff  l8  entitled  will  be  determined  by 
the  court  after  hearing  the  eTidenc& 
Order  affirmed. 


8ANFORD  T.  SAFFORD  et  al 

(Supreme  Court  of  Minnesota.    Nov.  23,  1906.) 

TxHANCT  iR  Ck>Muon— Dkbo  bt  Co-Tknant 
— Advebsb  Possession. 

A  tenant  in  common  of  certain  land  ex- 
ecated  a  deed  which  purported  to  convey  the 
entire  land.  The  grantee  recorded  the  deed 
and  vrent  into  possesaion  thereunder,  and  held 
adverse  possession  of  the  land  for  more  than 
20  years.  The  other  tenant  in  common  knew  of 
sndb  possession  but  did  not  know  of  the  ez- 
istenoe  of  the  deed.    Held: 

(1)  That  the  possession  of  the  grantee  in 
the  deed  was  that  of  an  apparent  stranger. 

(2)  The  rule  that  a  tenant  in  common,  who 
has  knowledge  of  the  existence  of  a  deed  ex- 
ecuted by  his  co-tenant,  may  assume  that  such 
co-tenant  has  conveyed  only  his  interest  in  the 
land  is  not  applicable  as  It  appears  that  the 
other  tenant  had  no  knowledge  that  the  party 
in  possession  was  claiming  under  a  deed. 

(3)  Where  one  tenant  in  common  attempts  to 
convey  by  warranty  deed  the  whole  estate  in 
fee  and  his  grantee  records  his  deed  and  enters 
upon  the  land  and  claims  and  holds  exclusive 
poeaession  of  the  whole  thereof,  the  possession 
and  claim  are  adverse  to  the  title  and  possession 
of  the  co-tenant.  Hanson  v.  Ingwaldson,  80  N. 
W..  702,  77  Am.  St  Rep.  692,  77  Minn.  533. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.    Dig.   Tenancy    in   Common,    {{   38,   39, 

(Syllaboa  by  the  Court) 

Appeal  from  District  Court,  Dodge  Oonnty; 
Thos.  S.  Buckham,  Judge. 

Action  by  Chester  W.  Sanford  against 
Maria  W.  Safford  and  others.  From  the 
judgment,  plaintiff  appeals.    Affirmed. 

8.  li.  Pierce,  for  appellant  J.  W.  Mason, 
for  respondents. 

ELLIOTT,  J.  The  appeal  to  from  a  Judg- 
ment entered  in  an  action  for  the  partition 
of  certain  land,  and  the  only  question  is 
whether  the  conclusions  of  law  result  from 
the  findings  of  fact  The  essential  facts  as 
found  by  the  court  are  as  follows:  The  40- 
acre  tract  of  land  In  question  was  patented 
to  the  heirs  of  Augustus  Miller.  Through 
•certain  conveyances  James  B.  Miller,  as  one 
of  the  heirs,  became  the  owner  of  an  un- 
divided three-fourths  Interest  In  the  land. 
The  other  one-fourth  Interest  was  In  Helen 
B.  Miller.  On  July  9,  1872.  James  B.  Mil- 
ler executed  to  one  Mary  Huston  a  warranty 
deed  which  purported  to  convey  the  entire 
40  acres.  This  deed  was  duly  recorded  on 
January  30,  1875.  Mary  Huston  executed 
to  one  Cremer  a  quitclaim  deed  which  also 
purported  to  cony^  the  entire  tract,  and  she, 
by  a  warranty  deed  dated  May  28.  1877, 
conv^ed  the  same  land  to  Maria  W.  Saf- 
ford. This  deed  was  recorded  on  June  20, 
1877,  and  the  grantee  went  Into  posspsston 
of  the  entire  tract  and  "has  ever  since  con- 
tinued In  the  actual,  open,  notorious,  exclu- 


sive, and  adverse  possession  of  the  land  and 
of  the  whole  thereof,  claiming  title  to  the 
same,  and  has  during  all  said  time,  and  up 
to  the  time  she  conveyed  the  same  as  herein- 
after stated,  cultivated  and  Improved  the 
same,  claiming  title  In  fee  to  said  land,  and 
has  during  all  said  time  paid  the  taxes  there- 
on except  the  taxes  for  the  year  1877  which 
were  paid  by  the  plalutitC  for  the  purpose  of 
procuring  the  record  of  his  wife's  deed  from 
Helen  Rosebraugh,  hereinafter  mentioned." 
On  the  ICth  of  September,  1883,  Maria  W. 
Safford  executed  to  the  defendant  George 
W.  Kent,  a  warranty  deed  of  said  premises 
which  was  duly  recorded  on  October  4,  1893, 
and  under  which  he  has  since  been  in  pos- 
session of  the  premises  cultivating  same.  On 
the  4tb  of  July,  1878,  and  while  the  defend- 
ant Maria  W.  Safford  was  in  the  actual 
possession  of  the  land,  Helen  A..  Miller,  one 
of  the  heirs  of  Augustus  Miller,  and  then 
the  owner  of  an  undivided  one-fourth  of 
said  tract,  executed,  her  husband  Joining 
therein,  a  quitclaim  deed  of  the  40-acre 
tract  to  Dorcas  A.  Sanford,  then  the  wife 
of  the  plaintiff,  which  deed  was  duly  recorded 
on  the  22d  of  July,  1878.  Thereafter  Dorcas 
A.  Sanford  died  Intestate,  and  the  Interests 
of  her  heirs  in  the  land  passed  by  conveyances 
to  the  plaintiff,  Chester  W.  Sanford.  At  the 
time  the  defendant  Maria  W.  Safford  pur- 
chased the  premises,  the  land  was  partly 
covered  with  grubs,  "neither  very  large  nor 
very  numerous,"  and  there  was  thereon  about 
12  acres  of  breaking  made  by  Augustus  Mil- 
ler. Shortly  after  the  purchase  of  the  land 
by  Maria  W.  Safford,  she  grubbed  and  broke 
up  that  part  not  previously  under  cultiva- 
tion, and  during  her  occupation  for  the  most 
part  cultivated  each  year  the  entire  40- 
acre  tract  During  all  of  said  time  the  plain- 
tiff and  his  wife,  up  to  the  time  of  her 
death,  resided  within  about  one-half  mile  of 
the  land  In  question.  At  the  time  of  her 
purchase,  and  up  to  the  time  of  her  death, 
Dorcas  A.  Sanford  had  no  actual  knowledge 
of  the  character  of  the  deed  under  which 
the  defendant  Maria  W.  Safford  was  hold- 
ing possesion  nor  any  notice  thereof  except 
as  would  be  implied  from  Its  due  record. 
From  these  facts  the  trial  court  properly 
found  that  George  W.  Kent  to  the  absolute 
owner  of  the  land  free  from  any  claim  of 
Dorcas  A.  Sanford,  or  any  one  claiming  un- 
der her. 

It  appears  that  Dorcas  A.  Sanford  had  no 
knowledge  of  the  character  of  the  deed  un- 
der which  Maria  W.  Safford  was  holding 
possession,  nor  had  she  any  knowledge  of 
the  fact  that  any  deed  had  been  executed  to 
Mrs.  Safford.  The  party  In  possession  was 
therefore  a  total  stranger,  and  there  is  noth- 
ing to  show  that  Mrs.  Sanford  knew  that 
Mrs.  Safford  was  holding,  or  was  claim- 
ing to  hold,  under  a  conveyance  from  the 
other  tenant  In  common.  Without  knowl- 
edge of  the  existence  of  a  deed  from  the 
other     tenant    in    common,    the    principle 
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that  one  such  tenant  la  entitled  to  assume 
that  the  other  tenant  has  conveyed  only  his 
Interest  has  no  application.  This  Is  simply, 
then,  a  case  of  an  apparent  stranger  enter- 
ing apon  real  estate  and  holding  open,  no- 
torious, and  exclusive  possession  thereof,  ad- 
verse to  all  the  world,  for  the  statutory  pe- 
riod. The  facts  vi^ere  sufficient  to  put  Mrs. 
Sanford  upon  inquiry,  and,  had  she  investi- 
gated the  nature  of  the  claim  of  Mrs.  Safford, 
she  would  have  discovered  that  the  latter  was 
in  possession  imder  a  deed,  which  was  duly 
recorded,  which  purported  to  convey  to  her 
an  absolute  title  to  the  entire  tract  We  are 
not  required  to  determine  whether  the  rec- 
ord of  the  deed  was  alone  sufficient  to  put 
the  other  tenant  in  common  upon  Inquiry. 
Under  the  clrcimistances  of  the  case  the  rec- 
ord of  the  deed.  In  connection  with  the  actual 
possession  of  the  land  talcen  thereunder,  was 
notice  to  all  parties  Interested  that  Mrs. 
Safford  claimed  to  own  the  entire  tract  of 
land.  It  is  settled  by  the  previous  decisions 
of  this  court  that,  where  one  tenant  in  com- 
mon attempts  to  convey  by  warranty  deed 
the  whole  estate  in  fee  and  his  grantee  re- 
cords his  deed  and  by  virtue  thereof  enters 
upon  the  estate  and  claims  and  holds  ex- 
clusive possession  of  the  whole  thereof,  the 
possession  and  claim  are  adverse  to  the  title 
and  the  possession  of  his  co-tenant  and 
amount  to  a  disseisin.  BIclcer  v.  Butler,  45 
Minn.  545,  48  N.  W.  407;  Hanson  v.  Ingwald- 
son,  77  Minn.  533,  80  N.  W.  702,  77  Am.  St 
Rep.  692.  See,  also,  Bloom  v.  Sawyer  (Ky.) 
89  S.  W.  204;  Chapman  v.  Kullman,  191  Mo. 
237,  247,  89  S.  W.  924;  Eastman  v.  Hlnton 
(Miss.)  38  So.  779;  Stovall  v.  Judah,  74  Miss. 
766,  21  South.  614;  Sedgwlclc  &  Watt  Trial 
ot  TlUe  to  Land,  <  224. 

The  appellant  lays  undue  stress  upon  the 
fkict  of  the  recording  of  the  deed  and  disre- 
gards the  effect  of  the  fact  of  possession. 
The  possession  alone  In  this  case,  being  that 
of  a  stranger,  was  sufficient  to  put  Mrs.  San- 
ford upon  Inquiry,  and  investigation  would 
have  disclosed  the  existence  and  character  of 
the  deed.  Certainly  the  deed  dnly  recorded 
and  the  possession  taken  and  held  thereun- 
der was  sufficient  The  order  from  which 
the  appeal  is  taken  is  therefore  affirmed. 


WHALET  r.  BAYER, 
(Supreme  C!oart  of  Minnesota.    Nov.  23,  1906.) 

1.  Elections  —  Contests  —  Hkabiho  in  Dis- 
trict CJOUBT. 

Rev.  Laws  1905,  {  203,  authorizes  and  re- 
quires the  district  courts  of  the  state  to  bear 
and  determine  election  contests  instituted  ttiere- 
under  in  the  manner  authorized  by  section  202. 

2.  Actions— Rembdiiss—Pbocidueb.  " 

Where  jurisdiction  over  certain  subject- 
matter  is  conferred  upon  a  court,  and  no  pro- 
cedure is  provided  by  the  statute,  the  court  will 
proceed  under  its  general  powers,  and  adopt 
such  procedure  as  is  necessary  to  enable  it  to 


exercise  and  make  effective  the  jurisdiction  thus 
granted. 

[Ed.  Note.— For  cases  in  point  see  voL  1, 
Cent.  Dig.  Action,  i  264.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Clay  County; 
L.  L.  Baxter,  Judge. 

Action  by  Archie  Whaley  against  John  M. 
Bayer,  to  coatest  a  primary  nomination. 
From  an  order  discharging  an  order  to  show 
cause,'  plaintiff  appeals.  Revwsed  and  re- 
manded. 

See  109  N.  W.  696. 

Edwin  Adams  and  F.  H.  Peterson,  for  ap- 
pellant C.  A.  Nye,  Chas.  S.  Marden,  and 
Douglas  &  Griggs,  for  respondent 

ELLIOTT,  J.  The  appellant  was  a  candi- 
date at  the  primary  election  for  the  nomina- 
tion of  sheriff  of  Clay  county.  After  the  re- 
salt  of  the  election  was  announced  be  in- 
stituted a  contest  by  affidavit  and  order  to 
show  cause  which  was  issued  by  the  court 
oommissioner  and  made  returnable  I>efore 
the  district  court  on  October  2,  1906.  While 
the  matter  was  still  pending,  the  contestant 
presented  to  the  court  a  petition  praying  for 
the  appointment  of  some  suitable  person  as 
referee  to  take  the  testimony  of  such  witness- 
es as  might  be  produced  by  the  parties  and 
report  the  testimony  to  the  court  Upon 
this  petition,  the  court  by  an  order  dated 
October  5, 1906,  appointed  three  referees,  and 
directed  them  to  examine  and  inspect  the 
ballots  in  certain  precincts,  and  report  the 
results  thereof  to  the  court  On  the  same 
day  an  order  was  filed  to  the  effect  tliat 
"said  order  to  show  cause  be,  and  the  same 
hereby  is,  discharged  and  the  relief  sought 
thereby,  denied."  In  a  memorandum  the 
trial  court  stated  that  "the  proceedings 
sought  to  be  Instituted  by  the  foregoing  order 
to  show  cause  are  not  authorized  by  the 
statute,  and  therefore  no  authority  exists  in 
this  court  to  grant  the  relief  thereby  sought 
by  the  contestant,  and  for  that  reason  the 
same  Is  discharged." 

The  trial  court  erred  in  discharging  this 
order.  Rev.  Laws  1906,  {  203,  authoriz- 
es the  institution  of  an  election  contest  by 
the  filing  of  an  affidavit  and  the  issuing  of 
an  order  to  show  cause  as  provided  by  section 
202.  In  I^uribcen  v.  Seward  (Minn.)  109  N. 
W.  404,  the  nature  of  the  proceedings  autlKir- 
ized  by  these  two  sections  was  considered  and 
It  was  held  that  section  202  provides  for  a 
proceeding  in  the  nature  of  mandamus  to  com- 
pel the  performance  of  existing  legal  duties, 
which  may  be  Instituted  in  the  Supreme 
Court  or  in  the  district  court  but  that  the 
district  courts  only  have  original  jurisdiction 
to  hear  and  determine  the  election  contest 
authorized  by  section  203.  Jurisdiction  to 
hear  an  election  contest  instituted  by  the  fil- 
ing of  an  affidavit  Is  expressly  conferred  upon 
the  district  court  It  is  true  that  tlie  Legis- 
lature  has  not  designated  tb»  nuumer   in 
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wblcb  such  a  contest  shall  be  beard  in  the  | 
district  court,  but  when  jurisdiction  oyer  a 
subject-matter  is  conferred  upon  a  court, 
and  the  details  of  the  procedure  are  not  pro- 
ylded  for,  the  court  will  establish  and  adopt 
such  procedure  as  is  necessary  to  render  the 
grant  of  jurisdiction  effectlT&  18  Enc.  Pld. 
&  Prac.  1241.  The  procedure  established  by 
the  general  election  law  for  the  trial  of  elec- 
tion contests  may  easily  be  adapted  to  the 
hearing  of  contests  instituted  under  Rev. 
Laws  1906,  I  203. 

The  order  was  therefore  reversed,  and  the 
case  remanded  to  the  district  court  with  In- 
struction to  hear  and  determine  the  contest 
apon  the  merits. 


TIBRNET    V.    GONDBREAU. 
(Supreme  Court  of  Minnesota.    Nov.  30,  1906.) 
Nkw  Tbiai>-Statdtobt  Second  Tbux  as  of 

BlOHT— BotTRDABIKS— EBTABLISHUENT. 

Rev.  Laws  1905,  g  4430,  providing  for  a 
second  trial  in  actions  for  the  recovery  of  real 
property,  does  not  apply  to  an  action  brouzht 
under  wction  4454  to  establish  a  boundary  line 
between  adjoining  farms. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  i  353.] 

(Syllabus  by  the  Onrt.) 

Appeal  from  District  Court,  Sibley  Coun- 
ty; P.  W.  Morrison,  Judge. 

Action  by  Thomas  Tlemey  against  Sephire 
Gondereau.  Judgment  for  plaintiff.  From 
an  order  denying  a  second  trial,  defendant 
appeals.    Affirmed. 

F.  O.  Irwin,  for  appellant  W.  H.  Leeman, 
for  respondent 

BROWN,  J.  This  action  was  brought  un- 
der the  provisions  of  chapter  6S,  p.  185,  Laws 
1893  (Rev.  Laws  1905,  {  4454  et  seq.),  to  de- 
termine the  boundary  line  between  the  ad- 
joining farms  of  the  respective  parties. 
Plaintiff  had  judgment,  establishing  the  dis- 
puted line,  whereupon  defendant  paid  the 
costs  and  demanded  a  second  trial,  under 
section  4430,  Rev.  Laws  1905.  From  an  order 
denying  the  right  and  striking  the  case  from 
the  calendar,  on  the  ground  that  the  statute 
referred  to  did  not  apply  to  the  case,  defend- 
ant appealed. 

It  Is  clear  that  the  ruling  of  the  trial  court 
was  right  The  action  Is  solely  one  to  have 
determined  a  controverted  boundary  line  be- 
tween two  adjoining  farms.  Neither  the 
possession  nor  the  right  to  the  possession 
of  real  property  Is  In  any  way  involved  under 
the  Issues  made  by  the  pleadings.  Defend- 
ant in  his  answer  alleged  that  be  had  ac- 
quired title  by  adverse  possession  to  a  strip 
of  land  adjoining  the  alleged  boundary  Hue, 
wblcb  line  had  become  fixed  by  consent  of 
the  parties  at  a  i>oint  different  from  that 
found  by  the  court  But  this  did  not  change 
the  action  Into  one  to  recover  possession  of 
the  land.    Defendant  was  In  possession  of 


the  disputed  strip  when  the  action  was  com- 
menced, and  at  the  time  of  the  trial;  but 
plaintiff  did  not  ask  to  have  him  ejected 
therefrom,  nor  did  defendant  ask  to  have 
bis  possession  or  right  of  possession  deter- 
mined. The  case  in  this  respect  is  similar 
to  Phillips  V.  Mo.,  96  Minn.  42,  104  N.  W.  681. 
Though  that  was  not  an  action  to  determine 
a  boundary  line,  but  one  to  have  a  deed  de- 
clared a  mortgage  with  the  right  to  redeem 
therefrom,  the  right  of  possession  was  in- 
directly Involved,  and  became  fixed  and  de- 
termined by  the  final  judgment  in  that  suit 
The  court  held  that  the  statute  granting  a 
second  trial  in  actions  to  recover  real  prop- 
erty did  not  apply.  See,  also,  Helns  v. 
Board  of  County  Com'rs  (Minn.)  104  N.  W. 
903.  Unless  the  door  Is  to  be  opened  wide, 
and  a  second  trial  granted  in  all  cases  Involv- 
ing rights  In  real  property,  it  must  be  denied 
In  this  case.  If  the  statutes  were  extended 
to  a  case  of  this  kind,  we  hardly  can  con- 
ceive of  a  case  where  it  would  be  proper  to 
deny  the  relief. 
Order  affirmed. 


STEIN  T.  HANSON  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  23,  1906.) 

LjJTATUTM  —  COKSTBUCnON   —   PbOSPECTIVB 

Bfucct. 

Statutes  will  be  considered  to  have  a 
prospective  operation  only  unless  a  legislative 
Intent  to  the  contrary  is  expressed  by  or  Im- 
plied from  the  language  used,  or  particular  cir- 
cumstances, especially  where  to  construe  the 
act  as  retroactive  in  its  operation  would  render 
it  obnoxious  to  some  constitutional  provision. 

[Ed.  Note. — For  cases  in  point,  see  CJent  Dig. 
vol.  44,  Statutes,  |  344.] 

2.  Taxation— Salb    fob    Taxes — RioaiB    of 

OWNEB. 

The  substantive  rights  of  the  owner  of 
land  sold  for  taxes  are  determined  by  the  law 
In  force  at  the  time  the  adverse  proceedings 
are   taken. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Taxation,  5  1456.] 

3.  Same— Tax  Deed. 

A  tax  deed  to  land  bid  in  for  the  state  at 
a  tax  sale  in  1901,  which  was  executed  in  1904 
to  a  purchaser,  by  the  county  auditor  in  accord- 
ance with  sections  1616,  1617,  c.  11,  Gen.  St 
1894,  is  not  void  because  it  faiW  to  conform 
with  the  provisions  of  sections  53,  54,  c.  2,  p. 
28,  Laws  1902. 

4.  Same— Redemption— NoTiOB. 

A  notice  of  expiration  of  redemption  as  to 
such  land,  prepared  and  served  pursuant  to 
section  1654,  c.  11,  Gen.  St  1894,  is  sufficient 
to  perfect  the  tax  title. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Taxation,  8  1393.] 

6.  Same— Retcbn  of  Sebvice. 

That  the  return  of  service  of  such  notice 
by  the  sheriff  was  improperly  dated  did  not  de- 
prive the  notice  of  its  statutory  effect 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  S  1420.] 

6.  Same— Validitt  of  Notice. 

That  the  original  notice  was  directed  to 
Hans  C.  Hanson,  while  the  notice  as  publisbed 
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was  directed  to  Hans  C.  Hansen,  was  a  mere  ir- 
regularity. 

TEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
Tol.  45.  Taxation,  {  1425.] 

7.  Same— Delinqxtent  List. 

A  statement  of  the  amount  of  taxes  in  the 
delinquent  list  in  which  the  dollars  were  sep- 
arated from  the  cents  by  the  usual  heavy  ledger 
line  was  legally  sufficient. 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  1280.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  St  Lotils  Coun- 
ty ;   Homer  B.  Dibell,  Judge. 

Action  by  Jacob  Stein  against  Hans  C.  Han- 
son and  others.  Judgment  for  plaintiff,  and 
defendant  Hanson  appeals.     Affirmed. 

John  Jenswold,  Jr.,  for  appellant  Sulli- 
van &  Grant  for  respondent 


JAOOARD,  J.  Tbe  plaintiff  and  respond- 
ent claims  title  to  Jand  bid  In  for  tbe  state 
at  a  tax  sale  In  1901,  in  accordance  with  tbe 
proceedings  of  chapter  11,  Gen.  St  1894.  Tbe 
special  session  of  tbe  Legislature  for  1902,  re- 
vised the  laws  pertaining  to  tbe  collection  of 
tbe  real  estate  taxes,  changed  many  of  these 
provisions  and  substituted  others,  in  general 
pursuance  of  tbe  report  of  the  tax  commis- 
sion. In  1904,  after  that  revision  bad  gone 
into  effect,  tbe  land  in  question  was  sold  at 
public  sale,  and  deeded  by  the  county  auditor, 
pursuant  to  tbe  directions  of  tbe  State  Au- 
ditor, to  tbe  plaintiff,  in  accordance  with 
sections  1616,  1017,  c  11,  Gen.  St  1894, 
but  not  in  accordance  with  sections  53,  54, 
c.  2,  p.  28,  Laws  1902.  These  last-named  sec- 
tions provide  for  the  publication  of  notice 
of  sale  of  unredeemed  lands  by  public  auction 
at  a  time  fixed  in  tbe  notice;  for  a  sale 
made  either  by  tbe  State  Auditor  or  liis  depu- 
ty, or  the  county  auditor;  and  for  an  abso- 
lute deed,  signed  by  tbe  Governor.  The 
question  thus  presented  ia  whether  the  lands, 
which  bad  been  bid  in  to  the  state  before 
tbe  laws  of  1902  were  enacted,  and  which 
remained  unredeemed  thereafter,  were  to  be 
disposed  of  in  accordance  with  the  provisions 
of  sections  1618,  1617,  Gen.  St  1894.  or  of 
sections  53,  54,  c.  2,  p.  28,  Laws  1902.  Tbe 
two  sections,  whose  construction  is  thus  in- 
volved, are  sections  52  and  88.  Tbe  relevant 
part  of  tbe  first  section  in  title  5  of  that  act, 
pertaining  to  the  "sale  of  nnredeemed  lands," 
is  as  follows:  "Section  52;.  Unredeemed 
Lands  the  Property  of  the  State — County  Au- 
ditor to  Prepare  Lists  of  Sale.  Aii  pieces  or 
parcels  of  real  property  bid  in  for  the  state 
under  the  provisions  of  this  act,  and  not  as- 
signed to  purchasers,  and  not  redeemed  with- 
in three  years  from  the  date  of  the  tax  sale 
at  which  the  same  were  offered  for  sale, 
shall  become  the  absolute  property  of  the 
state,  and  shall  be  disposed  of  in  tbe  manner 
as  provided  In  sections  53  and  54  of  this 
act."  That  section  by  its  express  terms, 
and  sections  53  and  54  in  ccmsequencc,  apply 
only  to  "pieces  or  parcels  of  real  property 


bid  In  for  the  state  under  the  provisions  of 
this  act"  That  language  expressly  excludes 
from  the  operation  of  these  sections  unre- 
deemed lands  forfeited  to  the  state  under 
the  provisions  of  prior  laws.  Section  88, 
p.  42,  of  the  act  of  1902,  repeals  all  acts 
and  parts  of  acts  Inconsistent  with  the  pro- 
visions of  tliat  act,  "provided,  however,  that 
all  proceedings  for  the  enforcement  of  taxes 
charged  against  any  piece  or  parcel  of  land 
and  becoming  delinquent  in  tbe  year  1902, 
shall,  prior  to  the  time  when  this  act  takes 
effect  •  •  • "  The  act  of  1902,  to<*  ef- 
fect on  March  12,  1902.  It  was  the  evident 
legislative  Intention  to  avoid  any  question  as 
to  what  law  applied  to  proceedings  for  the 
enforcement  of  the  tax  for  the  year  1902. 
That  year  was  the  boundary  line  between 
tbe  old  and  the  new  system ;  in  consequence 
of  the  proviso,  uncertainty  as  to  what  law  is 
applicable  thereto  is  prevented.  The  con- 
tention of  defendant,  that  this  was  an  indica- 
tion of  an  Intention  that  proceedings  prior 
to  1902  should  be  governed  by  the  laws  sub- 
sequent thereto  is  Ingenious  but  plainly  nn- 
tenable.  "It  may  be  laid  down  as  a  funda- 
mental rule  for  tbe  construction  of  statutes 
tliat  they  will  be  considered  to  have  prospec- 
tive operation  only,  unless  a  legislative  Intent 
to  the  contrary  is  expressed  by  or  necessarily 
implied  from  the  language  used  ot  the  par- 
ticular circumstances,  especially  where  to 
construe  the  act  as  retrospective  in  its  opera- 
tion would  render  it  obnoxious  to  some  con- 
stitutional provision."  26  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  693,  and  cases  there  cited; 
and  in  addition  thereto  see  Tompkins  v.  For- 
restal,  54  Minn.  119,  125,  55  N.  W.  813 ;  Giles 
V.  Giles,  22  Minn.  348;  Wilson  v.  Red  Wing 
School  Dist,  22  Minn.  488;  State  v.  Wabols, 
28  Minn.  114,  9  N.  W.  578.  The  terms  of 
both  sections  52  and  88  clearly  express  the 
obvious  purpose  of  definitely  fixing  the  time 
when  the  new  system  should  go  into  effect 
as  subsequent  to  the  year  1902.  Any  other 
construction  would  involve  the  constitutional 
impropriety  of  the  legislative  attempt  to  im- 
pair the  primary  rights  of  the  uwner  of  the 
fee,  which  were  determined  by  the  laws  In 
force  at  the  time  when  the  adverse  proceed- 
ings were  talien.  The  conclusion  follows, 
that  the  plaintiff's  deed  is  not  void  because 
It  was  ^ecuted  in  conformity  with  the  re- 
quirements of  only  the  law  in  force  at  the 
date  of  sale,  and  not  of  the  law  in  force  at 
the  date  of  tbe  execution  of  the  deed. 

2.  Another  contention  of  the  defendant  is 
that  the  notice  of  expiration  of  redemption 
given  in  accordance  with  the  requirements 
of  section  1654,  Gen.  St  1894,  and  not  In  ac- 
cordance with  tbe  requirements  of  section  47, 
c.  2,  p.  26,  Laws  1902,  was  therefore  void. 
It  may  well  be  doubted  whether  tbe  laws  of 
1902  require  that  notice  of  the  expiration  of 
redemption  be  given  as  to  absolute  deeds  to 
unredeemed  lands  executed  under  section  55 
It  would  not,  however,  be  proper  to  anticipate 
the  resolution  of  that  doubt  upon  the  record 


Digitized  by 


Google 


Mlun.) 


LINDH  T.  GREAT  NORTHERN  RY.  CO. 


and  argument  bere.  The  substantlTe  rights  of 
the  owner  of  the  land  were  determined  at 
the  time  of  sale;  he  could  not  be  deprived 
of  hl8  Interest  therein  by  anything  less  than 
conformity  with  the  notice  there  required 
by  section  1654,  c.  11,  Gen.  St  1894.  When 
such  notice  bad  been  given,  all  conditions 
precedent  to  the  elimination  of  his  right  of 
redemption  had  been  compiled  with.  The 
distinction  between  this  case  and  Plggott  v. 
O'Halloran,  87  Minn.  416,  35  N.  W.  4,  Is  ob- 
vious. In  that  case  the  sales  were  made  un- 
der the  general  laws  of  1874  and  1875,  at  a 
time  when  no  notice  of  expiration  of  redemp- 
tion was  required.  The  land  was  bid  in  to 
the  state.  Subsequent  to  the  enactment  of 
chapter  6,  p.  27,  Gen.  Laws  1877,  requiring 
what  may  be  conveniently  referred  to  as  the 
"Wllllston  notice,"  the  state  assigned  the 
certificate  to  defendant's  grantor.  This  court 
held  that  the  rights  of  that  grantor  under 
the  state  assignment  certificate  having  been 
acquired  after  the  law  requiring  the  notice 
went  into  effect,  could  not  ripen  into  perfect 
title  until  that  notice  bad  been  given.  In 
brief,  at  the  time  the  sale  In  this  case  was 
made,  there  was  a  statute  requiring  notice; 
In  Plggott  V.  O'Halloran,  no  notice  was  re- 
quired at  the  time  the  land  was  bid  in  for 
the  state  but  at  the  time  of  the  assignment 
by  the  state  to  the  individual  such  notice 
was  required.  It  was  held  in  State  v.  Mc- 
Donald, 26  Minn.  145,  147,  1  N.  W.  832,  to 
which  defendant  refers,  that  the  Wllllston 
notice  need  not  be  given  as  to  assignments 
made  before  the  passage  of  the  law  requiring 
it.  Obviously  that  case  has  no  direct  bear- 
ing upon  this  controversy.  We  are  more 
easily  led  to  this  conclusion  that  the  notice 
in  this  case  was  correctly  given,  becauste  the 
differences,  which  defendant  has  pointed  out 
between  the  notice  here  given  under  chapter 
11,  Gen.  St  1894,  and  the  notice  required  by 
section  47,  c.  2,  p.  26,  Laws  1902,  pertain 
to  matters  of  form  rather  than  of  sub- 
stance. Tbere  are  verbal  variations  In  the 
title  of  the  notice,  its  contents,  and  In  the 
attestation  clause,  but  It  has  not  been  pointed 
out  to  us  that  the  latter  notice  changes  the 
law  in  any  substantial  respect 

8.  A  number  of  minor  objections  were  rais- 
ed to  the  tax  title.  None  of  them  set  forth 
reversible  error.  The  sheriff's  return  of  serv- 
ice of  the  notice  of  expiration  was  Imper- 
fectly dated,  so  as  to  appear  to  be  subsequent 
to  the  stamp  of  its  filing  In  the  county  au- 
ditor's ofllce.  The  return  was  dated  "August 
80,  19 — ;"  It  was  marked  as  having  been 
filed  on  August  29,  1904.  The  date  was  not 
required  by  mandatory  provision  of  any 
statute.  Moreover,  the  presumption  of  reg- 
ularity in  the  performance  of  official  duties 
applies.  The  original  notice  of  the  expira- 
tion of  redemption  was  directed  to  "Hans  E. 
Hanson;"  the  notice  as  published,  was  di- 
rected to  "Hans  E.  Hansen."  This  was  a 
mere  irregularity.  The  rule  of  Idem  sonans 
deprives  tliis  contention  of  merit    In  the  list 


of  delinquent  taxes  filed  with  the  clerk,  the 
amount  of  taxes  delinquent  and  penalties 
was  descritied  by  use  of  the  figures  6  0  6. 
Between  the  figures  6  and  0  there  was  the 
usual  heavy  ledger  line.  In  the  explanation 
of  abbreviations  which  accompanied  the  list 
appeared  this:  "  •  •  *  Dol.s.  dollars;  cts. 
cents.  •  •  • "  It  is  urged  that  this  state- 
ment of  amount  is  insufficient  because  the 
amounts  charged  agralnst  the  property  are 
not  therein  so  designated  that  a  person  of  or- 
dinary intelligence  could  with  reasonable 
cortalnty  Identify  the  same,  especially  In 
view  of  the  misleading  explanation.  This 
statement  of  amount  of  taxes  occurring  not 
in  the  Judgment  list  which  serves  the  pur- 
pose of  a  complaint  was  clearly  sufficient 
No  reasonable  person  could  have  been  mis- 
led by  this  conventiooal  method  of  expres- 
sion. An  objection  to  its  incompleteness 
might  have  been  taken  by  way  of  abatement 
If  Interposed  In  due  time  before  the  Judgment 
was  entered;  but  presumptively,  the  Judg- 
ment based  on  it  was  correct. 
Judgment  afilrmed. 


LINDH  V.  GREAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Minnesota.    Nov.  80,  190&) 

DAUAOES— MENTAI.     AKOUISH  —  ItfJVSTBS     TO 

Dead  Boot. 

An  action  ex  delicto  to  recover  damages  for 
injured  feelings  lies  at  the  suit  of  the  husband 
against  a  common  carrier  for  soIUdk  and  ruining 
the  casket  containing  the  body  of  his  dead  wife, 
and  for  mutilating  and  disfiguring;  the  corpse  by 
negligently  and  willfully  exposing  it  to  rain. 
Larson  v.  Chase,  50  N.  W.  238,  47  Minn.  307. 
14  L.  R.  A.  85,  28  Am.  St  Rep.  370,  followed 
and  approved. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Damages,  {  103.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Ckmrt;  Polk  County; 
William  Watts,  Judge. 

Action  by  O.  N.  Lindb  against  the  Great 
Northern  Railway  Company.  From  an  <ntler, 
overruling  a  demurrer  to  the  complaint  de- 
fendant  appeals.     Affirmed. 

M.  L.  Countryman  and  A.  C.  Wilkinson, 
for  appellant  W.  B.  Rowe  and  0.  O.  Long- 
ley,  for  respondent 

JAGGARD,  J.  The  following  facts  are  al- 
leged in  the  complaint  In  this  action.  The 
defendant  and  appellant,  as  a  common  car- 
rier, undertook  to  transport  a  casket  con- 
taining the  body  of  the  dead  wife  of  plaintiff 
and  respondent  In  taking  the  casket  through 
a  named  station.  It  became  necessary,  to 
transfer  the  same  to  another  of  Its  trains. 
In  so  doing,  defendant  carelessly  and  negli- 
gently left  the  same  out  of  doors  upon  a 
railroad  truck,  and  exposed  it  to  rain,  and 
willfully  Ignored  the  request  of  the  plaintiff 
to  place  the  truck  under  cover,  so  that  the 
rain  might  not  get  into  the  casket  and  injure 
and  destroy  the  same  as  well  as  mutilate 


Digitized  by 


Google 


su 


109  NORTHWESTERN  REPORTER. 


(Minn. 


the  corpse;  Tliereby  tbe  casket  was  soiled 
and  ruined,  and  tbe  corpse  mutilated  and 
greatly  disfigured.  Plaintiff  suffered  great 
mental  anguish  to  his  damage  In  the  sum  of 
$1,000.  B^om  an  order  oTermllng  a  demurrer 
by  tbe  defendant,  this  appeal  was  taken. 

This  case  Is  concluded  by  Larson  v.  Chase, 
47  Minn.  307,  60  N.  W.  238,  14  L.  R.  A.  86, 
28  Am.  St.  Rep.  370.  It  was  there  held:  Tbe 
rlg^t  to  the  possession  of  a  dead  body  for  the 
purposes  of  preservation  and  burial  belongs, 
in  tbe  absence  of  any  testamentary  disposi- 
tion, to  tbe  BurrlTlng  husband  or  wife,  or 
next  of  kin.  This  right  is  one  which  the  law 
recognizes  and  will  protect,  and  for  any  in- 
fraction of  it,  such  as  an  unlawful  mutila- 
tion of  the  remains,  an  action  for  damages 
will  lie.  In  such  an  action  a  recovery  may 
be  bad  for  injury  to  the  feelings  and  mental 
suffering  resulting  directly  and  proximately 
from  the  wrongful  act,  although  no  actual 
pecuniary  damage  is  alleged  or  proved.  That 
case  was  followed  and  approved,  for  ex- 
ample, in  Foley  v.  Phelps,  1  App.  Dlv.  661, 
87  N.  T.  Snpp.  471.  In  Koerber  v.  Patek,  123 
Wis.  453,  102  N.  W.  40,  43,  68  L.  R.  A.  956, 
Mr.  Justice  Dodge  says  of  Larson  v.  Chase, 
and  Foley  v.  Phelps,  after  citing  them  and 
other  cases:  "The  first  two — and  especially 
the  first — of  these  cases  may  be  considered 
leading  as  they  have  been  cited  as  the  basis 
for  most  of  tbe  later  ones  upon  this  im- 
mediate subject,  and  in  many  others  ap- 
proaching it"  Later  in  tbe  opinion  he  says: 
"In  Larson  v.  Chase,  supra,  the  remarks  of 
Mitchell,  J.,  on  this  subject,  sentimental 
damages,  are  sophllosopblcal  that  we  can- 
sot  forbear  quoting  tbiem."  Scores  of  the 
cases  In  which  Larson  v.  Chase  has  been  fol- 
lowed and  approved  will  be  found  collected 
in  volume  2  of  L.  R.  A.  Cases  as  Authori- 
ties at  pages  776  and  777.  Modem  text- 
writers  with  no  known  exception  recognize 
It  as  a  leading  authority  on  the  subject, 
and  as  announcing  tbe  true  principle.  That 
this  decision  accords  with  the  spirit  of  the 
earlier  law  on  this  subject  is  demonstrated 
in  an  article  by  Mr.  Justice  Elliott,  of  this 
court,  in  16  Cent  Law  Jour.  161,  and,  see 
Perley  on  Mortuary  Law,  c.  IV,  p.  20  et  seq. 

No  good  reason  is  assigned  for  reversing 
that  decision  or  for  differentiating  it  from 
the  case  at  bar.  Injury  to  the  feelings  of  the 
family  of  deceased  spring  as  naturally  from 
disfiguration  and  mutilation  of  tbe  body  by 
exposure  to  the  elements  as  by  dissection. 
Nor  is  there  any  merit  in  the  contention  of 
tbe  defendant  that  this  was  an  action  on  the 
contract,  and  that  therefore  there  could  be  no 
recovery  for  mental  anguish  because  of  the 
breach  of  contract  The  plaintiff  is  right  In 
bis  insistence  that  the  present  case  sounded 
In  tort.  It  is  elementary  "that  a  tort  is  a 
violation  of  legal  duty  and  may  Involve  as  one 
of  its  elements  a  breach  of  contract"  Rich 
V.  N.  Y.  Cent  &  H.  R.  Ry.  Co.,  87  N.  T.  382; 
Chase's  Lead.  Cas.  56;  and,  see  Mykleby  v. 
O,  St  Pn  M.  &  O.  R.  Co.,  39  Minn.  54,  38  N. 


W.  763;  Ry.  Co.  t.  Splrk  (Neb.)  70  N.  W.  927. 
The  complaint  set  forth  a  cause  of  action 
In  quasi  tort  at  least,  for  which  an  action 
ex  delicto  lies.  1  Jaggard  on  Torts,  22  et 
seq.  Louisville  &  N.  R.  Co.  v.  Wilson,  123 
6a.  62,  51  S.  E.  24,  which  also  approves  Lar- 
son V.  Chase,  is  on  all  fours  with  the  Instant 
case.  There  the  declaration  alleged  that  a 
widow  desired  to  have  her  husband's  body 
carried  by  a  railroad  from  tbe  place  of  death 
to  the  place  of  Intended  burial;  that  the 
route  was  over  the  railroad  to  a  Junction, 
and  thence  by  a  branch  of  the  same  road  to 
the  destination;  *  •  •  that  on  arrival 
at  the  junction  the  company's  agent  bad 
tbe  coffin  and  body  placed  on  an  open  plat- 
form in  the  rain,  and  allowed  it  to  remain 
there  for  several  hours  while  waiting  for 
the  second  train  to  arrive,  and  refused,  on  re- 
quest of  the  wife,  to  have  it  placed  where  it 
was  protected  from  the  weather;  and  that 
the  coffin  and  shroud  were  damaged  to  the 
extent  of  $75  and  the  body  was  "soaked, 
and  otherwise  mutilated,"  it  was  beld  that 
tbe  declaration  stated  a  cause  of  action. 
Order  affirmed. 


STALLMAN  v.  SHEA. 
(Supreme  Conrt  of  Minnesota.    Nov.  SO,  1906.) 
MuNiciFAi.  CoRPOBATiONS— Use  of  Stbeets— 

INJTTBIES  TO    PEDESTBIAN. 

As  respondent  was  rapidly  croaaing  a  pnbr 
lie  street  slie  glanced  up,  and  down  and  observed 
the  street  clear  of  vehicles  except  a  team  ap- 
proaching some  distance  to  the  right  The  team 
was  driven  rapidly  and  struck  respondent  when 
she  wag  almost  across.  The  view  was  nnol>- 
strncted  and  the  collision  could  easily  have  been 
avoided  had  either  party  been  on  the  lookout. 
Held,  the  evidence  was  sufficient  to  justify 
the  jury  in  finding  that  appellant  was  gnilty 
of  negligence  and  that  tesirandent  was  not 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Ooim- 
ty;  Oscar  Hallam,  Judge. 

Action  by  M.  O.  Stallman  against  J.  O. 
Shea.  Verdict  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeala  Af- 
firmed. 

Tbos.  C.  Daggett  for  appellant  OL  D.  & 
R.  D.  O'Brien,  for  respondent 

LEWIS,  3.  While  respondent  was  cross- 
ing Sixth  street  in  St  Paul,  she  was  struck, 
kocked  down,  and  Injured  by  a  horse  and 
mall  wagon  driven  by  a  servant  of  appellant 
She  recovered  a  verdict  of  $290.  Tbe  case 
Is  brought  to  this  court  for  review  upon  the 
the  ground  that  it  conclusively  appears  from 
the  evidence  that  appellant  was  not  guilty 
of  negligence,  and  that  respondent  was.  Re- 
spondent testified  that,  In  the  afternoon  of 
September  9,  1906,  she  was  walking  in  a 
southerly  direction  on  the  easterly  side  of 
Minnesota  street  and  as  she  started  to  cross 
Sixth  street,  about  2:30  p.  m.,  she  glanced 
up  and  down  Sixth  street  and  saw  a  single 
horse   and  wagon  coming  east   about   the 
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middle  of  the  block  west,  but  otberwise  the 
street  was  clear;  that  she  was  a  little  over 
half  way  across  when  she  was  caught  be- 
tween the  horse  and  wagon,  the  front  wheel 
striking  her  In  the  back  and  she  fell  down 
between  the  horse  and  wagon  so  that  the 
horse  In  backing  a  little  struck  her  with  his 
hoofs.  "Q.  What  was  the  first  you  knew 
of  that  horse  and  wagon  striking  you?  A. 
Why,  it  struck  me  on  the  shoulder.  I  wasn't 
looking,  because  I  gave  him  all  the  street  to 
go  down.  I  was  In  as  great  a  hurry  as  he 
was,  and  I  gave  blm  the  best  part  of  the 
street  to  go  down,  so  I  was  paying  my 
attention  to  myself,  and  to  get  across  as 
qnick  as  I  could,  because  I  was  in  a  great 
hurry.  I  had  to  be  back  at  2 :45.''  On  cross- 
examination,  respondent  testified  as  follows : 
"Q.  When  you  were  on  the  comer  of  Sixth 
street  you  noticed  this  mall  wagon  comiug 
down  in  the  other  block?  A.  I  saw  the  wag- 
on, yes,  coming  down  in  the  other  block.  Q. 
How  was  it  coming — was  It  driving  fast,  or 
how  was  it,  how  did  It  appear?  A.  I  didn't 
pay  any  attention.  I  Just  measured  the 
distance,  thinking  I  could  get  across  the 
street  before  they  got  to  me  without  Interfer- 
ing with  me,  because  I  was  In  very  much 
of  a  hurry.  •  *  •  I  Just  saw  the  team 
coming  and  measured  the  distance  as  I  could 
observe  them  across  the  street  as  I  thought, 
seeing  the  team  there,  and  I  was  walking 
very  rapidly  because  I  had  to  make  my 
time."  In  answer  to  the  question  whether 
or  not  the  horse  was  moving  at  a  rapid  rate, 
she  said:  "No,  sir;  I  couldn't  tell  yoa 
*  *  *  I  Just  saw  the  team  up  there  and 
expected  to  be  able  to  get  out  of  the  way  so. 
they  would  have  plenty  of  time  to  go  down 
without  Interfering  with  me  so  that  I  didn't 
have  to  wait"  Upon  further  cross-examina- 
tion the  witness  stated  she  thought  there 
was  another  team  near  the  mail  wagon 
when  she  looked  up  the  street,  but  that  other- 
wise the  street  was  clear  of  vehicles.  A 
witness  for  respondent,  Charles  H.  Miller,  a 
boy  15  years  of  age,  testified  that  he  was 
standing  on  Sixth  street  in  front  of  the 
Metropolitan  Opera  House;  that  he  saw  the 
horse  and  wagon  coming  rapidly  down  the 
street,  and  was  looking  directly  at  them 
when  respondent  and  the  team  collided.  The 
driver  testified  that  he  was  an  experienced 
driver;  that,  as  he  was  driviog  down  Sixth 
street,  near  Minnesota,  he  noticed  a  woman 
crossing  the  street;  that  as  he  passed  Min- 
nesota there  was  an  automobile  coming  ap 
on  the  north  side  and  that  she  was  watch- 
ing that  and  didn't  see  him ;  that  be  turned 
out  towards  the  curbing  very  suddenly  and 
then  as  he  got  nearer  her,  she  shot  in  under 
the  side  of  the  horse.  He  was  corroborated 
by  another  witness  who  was  with  him  at 
this  time,  and  both  testified  that  they  were 
not  going  faster  than  four  or  five  miles  an 
hour. 

There  was  no  reasonable  ground  for  con- 
troversy as  to  the  negligence  of  appellant. 


The  evidence  was  sufficient  to  Indicate  that 
the  driver  was  going  at  a  rapid  rate,  and 
that  he  could  have  avoided  the  accident  had 
he  been  on  the  lookout.  His  testimony  to 
the  efFect  that  respondent  was  watching  au 
automobile,  and  that  he  regula^d  his  move- 
ments accordingly,  was  evidently  not  accept- 
ed by  the  Jury  as  true.  In  considering 
whether  respondent  was  guilty  of  contribu- 
tory negligence,  we  must  accept  as  true  the 
evidence  most  favorable  to  her,  and  assume 
that  when  she  looked  the  mail  wagon  was 
approaching  at  a  rapid  rate,  and  was  proba- 
bly some  distance  to  the  west  on  Minnesota 
street  We  must  also  assume  there  were  no 
other  vehicles  tn  the  vicinity  and  nothing  to 
distract  her  attention  and  nothing  to  pre- 
vent her  from  glancing  in  the  direction  of 
the  mall  wagon  and  seeing  its  approach. 
If  the  same  rule  were  to  be  applied  In  this 
case  as  was  applied  In  Hlckey  v.  St  P.  0. 
By.  Co.,  eO  Minn.  119,  61  N.  W.  893,  Terien 
V.  St  P.  C.  By.  Co.,  70  Minn.  637,  78  N.  W. 
412.  Russell  V.  Mpls.  St  By.  Co.,  83  Minn. 
305,  86  N.  W.  346,  and  Baly  v.  St  P.  C.  By. 
Co.,  90  Minn.  39,  95  N.  W.  757,  respondent 
could  not  recover,  and  it  Is  upon  those  cases 
appellant  relies.  However,  there  Is  a  dis- 
tinction In  the  degree  of  care  required  of 
travelers  on  a  highway  where  both  vehicles 
and  pedestrians  are  upon  an  equal  footing 
and  have  equal  opportunities  to  control  their 
movements,  and  cases  where  street  cars  are 
Involved.  Street  cars  are  confined  to  a  giv- 
en space  and  the  power  to  avoid  accidents 
Is  limited  to  the  control  of  the  speed  and  the 
giving  of  signals.  It  is  a  reasonable  rule 
which  holds  a  person  responsible  for  his 
own  conduct  if,  without  stopping  to  look 
or  listen,  he  attempts  to  cross  a  street  in 
front  of  an  approaching  car.  Such  was  the 
Baly  Case.  In  such  a  case  the  motoneer  has 
a  right  to  assume  that  the  traveler  will  be 
reasonably  careful  to  protect  himself,  up  to 
the  point  at  least  where  It  becomes  apparent 
that  he  is  oblivious  to  bis  surroundings.  But, 
In  a  case  like  the  one  before  us,  the  driver 
of  a  team  has  almost  as  complete  control  of 
bis  team  as  a  pedestrian  has  of  his  move- 
ments. The  relative  rights  of  pedestrians 
and  vehicles  In  a  public  highway  are  equal 
and  reciprocal — one  has  no  more  rights  than 
the  other,  and  each  is  obliged  to  act  with  due 
regard  to  the  movements  of  others  entitled 
to  be  upon  the  street  Neither  is  called  upon 
to  anticipate  negligence  on  the  part  of  the 
other.  It  is  no  more  the  duty  of  a  pedestrian 
to  continually  look  out  for  approaching 
vehicles  than  It  Is  the  duty  of  drivers  to  look 
out  for  pedestrians.  No  pedestrian  has  a 
right  to  pass  over  a  public  thoroughfare  with- 
out regard  to  approaching  vehicles,  nor  has 
any  vehicle  a  right  to  appropriate  the  public 
street  for  the  purpose  of  transacting;  busi- 
ness without  regard  to  its  use  by  pedestrians. 
The  test  to  be  applied  in  this  case  Is  the 
usual  one:  What  would  a  person  of  ordi- 
nary prudence  do  under  such  circumstances? 
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That  Is  a  question  about  which  reasonable 
men  might  differ.  An  exceedingly  cautious 
person  would  hesitate  to  cross  a  thoroughfare 
without  keeping  a  continual  lookout  in  every 
direction  for  teams,  and  another  might  look 
about  and  quickly  pass  Judgment  upon  the 
safety  of  crossing  and  act  immediately  with- 
out looking  again.  It  has  seldom  been  held 
in  cases  of  this  kind  that  the  mere  fact  of 
failure  to  look  continually  while  crossing  a 
public  street  constitutes  negligence  per  se. 
It  all  depends  upon  the  circumstances  of 
each  particular  case.  If  respondent's  story 
is  true.  It  is  apparent  that  she  Judged,  from 
the  distance  of  the  team  when  she  saw  it, 
that  she  had  ample  time  to  make  the  cross- 
ing, and  relied  to  some  extent  upon  the  fact 
that  the  driver  would  take  notice  of  her 
whereabouts.  Under  such  circumstances  it 
cannot  be  said,  as  a  matter  of  law,  that  she 
was  guilty  of  contributory  negligence,  and 
It  became  a  question  for  the  Jury.  Undbejem 
V.  Hastings,  88  Minn.  485,  38  N.  W.  488; 
Murphy  v.  Armstrong  Transfer  Co.,  167  Mass. 
199,  45  N.  B.  43;  Sbaplelgh  v.  Wyman,  134 
Mass.  118;  Stringer  v.  Frost,  116  Ind.  477, 
19  N.  E.  881,  2  L.  R.  A.  614,  9  Am.  St  Rep. 
876. 
Order  aflSirmed. 


BRITISH   AMERICAN    LAND  &   INVEST- 
MENT CO.  V.  WESTERN  LAND  SECUR- 
ITIES CO. 

(Supreme  Court  of  Minnesota.    Nov.  30,  1906.) 
Bbokkbs — Sales  or  Rkal  Estate— Coufensa- 

TION. 

The  evidence  la  sufficient  to  sustain  the 
finding  of  the  jury  that  the  contract  in  ques- 
tion was  one  of  agency  for  the  sale  of  lands 
upon  commission,  and  that  the  sale  was  pro- 
cured through  the  efforts  of  respondent. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; William  Louis  Kelly,  Judge. 

Action  by  the  British  American  Land  & 
Investment  Company  against  the  Western 
Land  Securities  Company.  Verdict  for  plain- 
tiff. From  an  order  denying  Judgment  not- 
withstanding the  verdict,  or  a  new  trial,  de- 
fendant appeals.    Affirmed. 

B.  H.  Schrlber,  for  appellant  Todd  & 
Mayo  and  Durment  &  Moore,  for  respondent 

LEWIS,  J.  Appellant  owned  a  large 
amount  of  land  In  Billings  county,  N.  D.,  and 
respondent  owned  a  quantity  of  Canadian 
farming  land,  and  was  also,  to  some  extent, 
engaged  in  selling  lauds  for  other  owners  on 
commission.  In  February,  1905,  the  two 
companies  entered  into  an  arrangement  by 
which  appellant's  lands  in  North  Dakota 
were  listed  with  respondent  at  $4-50  per  acre 
for  the  season  at  retail,  and  the  principal 
question  in  the  case  Is  whether  respondent 
company  was  employed  as  the  agent  of  appel- 
lant, or  Just  a  mere  option  was  granted  to 


purchase  the  lands  at  $4.50  an  acre.  There 
Is  evidence  In  the  case  to  sustain  respond^it's 
position,  and  the  main  facts  relied  upon  to 
constitute  a  contract  of  agency  are  that  early 
in  February,  1906,  an  officer  of  respondent 
company  had  a  conversation  with  the  mana- 
ger of  appellant  company  at  St  Paul,  which 
covered  the  general  subject  of  respondait's 
ability  and  facilities  to  sell  the  lands  in  ques- 
tion. This  conversation  was  followed  up  by 
a  letter  written  by  appellant's  manager  hi 
which  price  and  terms  were  stated.  AXta 
receipt  of  this  letter  a  representative  of  re- 
spondent was  furnished  with  maps  and  ad- 
vertising material,  and  one  R.  B.  Daniel, 
residing  in  Marshall,  Minn.,  was  appointed 
respondent's  agent  to  sell  the  lands  and  the 
advertising  maps  and  data  were  turned  over 
to  him,  and  he  was  told  there  was  a  pro- 
spective purchaser  by  the  name  of  Jennings, 
at  Marshall,  with  whom  be  was  requested  to 
negotiate  a  deal  for  some  of  the  lands.  The 
contract  of  agency  wltb  Daniel  was  dated 
February  23,  1905,  and  respondent  notified 
appellant  that  it  had  appointed  Mr.  Daniel  its 
agent  at  Marshall,  naming  other  agents  at  oth- 
er points,  for  the  purpose  of  selling  the  lands 
in  question,  and  appellant  agreed  it  would 
not  appoint  any  agents  or  attempt  to  do  any 
business  regarding  the  sale  of  Its  lands  in 
those  localities.  Although  the  emergency 
contract  between  respondent  and  Daniel,  Ex- 
hibit K,  was.  In  itself.  Incomplete,  when 
considered  with  the  other  evidence  there  is  no 
doubt  that  the  lands  referred  to  in  North  Da- 
kota were  those  of  appellant  And  further. 
the  fact  that  the  lands  are  referred  to  as 
belonging  to  respondent  does  not  in  view  of 
the  other  evidence,  conclusively  charactoixe 
respondent's  relation  to  the  lands  as  an  own- 
er. On  the  23d  of  March  appellant  also  ap- 
pointed Mr.  Daniel  its  agent  at  Marshall  to 
dispose  of  its  lands,  and  on  or  about  May  2d 
appellant  through  the  efforts  of  Mr.  Daolel, 
sold  900  acres  to  Jennings  for  a  considera- 
tion of  $7,680.  and  In  payment  received  a 
contract  on  certain  lands  In  Beltrami  coun- 
ty, Minn.,  the  value  of  which  was  fixed  at 
$4,000,  and  notes  for  the  balance  of  the 
amount  It  Is  conceded  that  respondent  had 
no  notice  appellant  was  negotiating  with 
Jennings  through  Daniel  as  its  own  agent 
until  after  the  consummation  of  the  sale. 
This  action  was  brought  for  the  purpose  of 
collecting  the  commission  which  respondent 
claimed  to  be  due  upon  the  theory  that  Daniel 
was  its  agent  and  Jennings  Its  prospective 
purchaser,  and  that  the  deal  was  in  fact 
brought  about  by  the  Instrumentality  of  re- 
spondent and  not  through  the  agent  of  appel- 
lant Respondent  recovered  a  verdict  of 
$2,473.50,  and  appellant  Insists  in  this  court 
that  It  was  entitled  to  Judgment  notwithstand- 
ing the  verdict  upon  the  ground  that  it  con- 
clusively appears  from  the  evidence  that 
there  never  was  any  contract  of  agency; 
that  respondent  had  simply  an  option  to  pur- 
chase any  of  its  lands  at  $4.60  per  acre  re- 
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tall  and  sell  for  whaterer  price  It  pleased, 
and  that  Jennings  was  not  a  purchaser  pro- 
duced by  respondent  who  was  ready,  willing, 
and  able  to  complete  the  purchase. 

It  seeme  to  us  that  appellant's  whole  claim 
rests  upon  the  nature  of  Exhibit  F,  the  let- 
ter of  February  16,  1905,  written  by  appel- 
lant to  respondent  If  that  letter  embraces 
the  entire  contract  of  agency  between 
the  parties,  then  we  should  unhesitatingly 
say  that  appellant's  contention  was  correct. 
The  letter  merely  fixes  a  price  of  ^.50  for 
the  land  In  township  lots,  and  $4.00  at  retail 
net  to  appellant,  specifying  that  a  down  pay- 
ment would  be  accepted  not  to  exceed  one- 
fourth  of  the  cost  price.  That  the  letter  did 
not  embrace  the  entire  contract  is  evident 
from  its  terms:  "Following'  up  a  conversa- 
tion bad  with  your  Mr.  J.  B.  Ladd  yesterday, 
and  on  the  strength  of  the  suggestion  by  him 
that  he  thought  you  would  be  able  to  handle 
some  of  our  land,  we  beg  to  quote  you  the 
following  prices."  The  letter  then  expresses 
the  confidence  that  they  will  be  able  to  do  a 
profitable  business  with  respondent.  The 
genera]  manager  of  appellant  company  tesU- 
fled  that  the  conversation  with  respondent's 
representatives  covered  a  wide  range;  that 
there  was  talk  about  the  appointment  of 
agents  and  the  bringing  In  of  business;  that 
respondent  was  to  devote  Its  time  to  selling 
appellant's  lands,  but  Insisted  that  all  of 
such  discussion  and  statements  were  made 
with  reference  to  an  option  and  not  an  agen- 
cy. On  the  other  hand,  one  of  the  officers  of 
respondent  company  testified  that  appellant's 
general  manager  stated  that  the  regular  re- 
tall  price  of  Its  land  was  $8  per  acre;  that 
he  was  willing  to  show  the  lands  to  any  pro- 
spective purchaser  brought  by  respondent; 
that  he  would  protect  respondent  on  any  deal 
secured  either  directly  or  through  the  efforts 
of  any  of  Its  agents ;  and  th£Lt  Exhibit  F  was 
written  In  answer  to  a  request  by  respond- 
ent for  a  statement  hi  writing  of  the  net 
price  for  the  season,  and  that  the  letter  did 
not  cover  the  entire  contract  Another  rep- 
resentative of  respondent  testified  to  sub- 
stantially the  same  facts.  While  Mr.  Daniel 
denied  that  respondent  had  furnished  him 
any  maps  or  advertising  literature  concern- 
ing these  lands,  he  admitted  that  he  had  been 
appointed  Its  agent  for  the  purpose  of  sel- 
ling appellant's  lands,  and  admitted  that  a 
representative  of  respondent  called  upon  him 
and  gave  him  a  map  of  the  lands  In  question, 
and  mentioned  Mr.  Jennings  as  a  prospective 
purchaser. 

In  looking  over  the  record  we  do  not  find 
that  the  word  "agent"  was  used,  and  the 
character  of  the  employment  can  only  be  as- 
certained from  the  conduct  of  the  parties, 
their  conversation  and  writings  considered 
as  a  whole.  Both  parties  may  be  honest  in 
their  contentions  as  to  the  effect  of  the  con- 
tract Appellant  may  never  have  Intended  to 
employ  respondent  as  Its  agent  and  respond- 
ent may  honestly  have  believed  that  It  bad 


secured  a  contract  of  agency  so  that  what- 
ever  business  It  brought  to  appellant  through 
Its  subagents  would  Inure  to  Its  benefit 
The  trial  court  concluded  that  it  was  a  case 
where  the  character  of  the  employment  was 
In  doubt  and  submitted  the  question  to  the 
jury  to  determine.  The  Jury  decided  in  fa- 
vor of  respondent,  and  we  find  no  substantial 
reason  for  challenging  the  correctness  of  the 
conclusion.  The  960  acres  of  land  sold  by  ap- 
pellant to  Jennings  were  paid  for.  In  part  by 
an  assignment  by  the  latter  of  a  certain  con- 
tract for  the  purchase  of  certain  lands  In 
Beltrami  county,  Minn.,  known  as  the  "Works 
C!ontract"  Appellant  terms  this  transaction 
an  exchange,  or  trade,  of  lands  and  not  a 
sale.  The  agreement  between  the  parties  is 
in  writing,  dated  May  2,  1905,  and  by  Its 
terms  appellant  agreed  to  convey  to  Jennings 
the  land  In  question,  who  covenanted  and 
agreed  with  appellant  to  pay  as  and  for  the 
purchase  price  the  sum  of  $7,680,  as  follows: 
$4,000  by  assignment  of  the  contract  for  n 
deed  of  the  Beltrami  county  land,  and  the 
balance  In  five  annual  equal  Instaflments, 
commencing  November  1,  1906,  with  interest 
at  6  per  cent  At  the  trial  the  court  instruct- 
ed the  Jury  to  determine  what  appellant 
company  realized  by  that  transaction,  and 
that  If  they  should  find  the  Beltrami  county 
lands  netted  appellant  more  than  $5.50  per 
acre  (which  Included  $1  per  acre  commission 
to  Daniels),  then  respondent  would  be  entitled 
to  recover  that  excess.  The  transaction  was 
no  less  a  sale  because  appellant  received  In 
payment  for  its  land  other  property  In  ex- 
change at  a  stipulated  value,  and  If  a  sale 
was  made  of  the  land  in  question,  and  re- 
spondent as  appellant's  agent  was  the  pro- 
curing cause  of  such  sale.  It  Is  entitled  to  the 
commission  upon  the  basis  submitted  by,  the 
court  to  the  Jury.  We  do  not  deem  it  neces- 
sary to  refer  to  the  other  assignments  of 
error. 
Order  affirmed. 


BUNKEJR  T.  HANSON. 
(Supreme  Court  of  Minnesota.    Nov.  30,  1906.) 

1.  CoTTBTS  —  Municipal  Courts  —  Jurisdic- 
tion—Fobciblb  Bntbt  and  Detainer. 

The  municipal  court  of  the  city  of  Minne- 
apolis has  DO  jurisdiction  in  forcible  entry  and 
unlawful  detainer  proceedings  based  upon 
breach  of  the  contract  of  a  lease  to  lands,  part 
of  which  were  within  Hennepin  county  and 
part  of  which  were  without  that  county. 

2.  Actions — Splittino  Cause  or  Action. 

The  breach  of  the  contract  gave  rise  to 
one  indivisible  cause  of  action,  which  could 
not  be  split  so  as  to  make  two  suits  and  thus 
bring  them  within  the  limited  jurisdiction  of 
the  court 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Action.  §  552.] 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Ckturt  of  Minneap- 
olis: E.  F.  Walte,  Judge. 
Action  by  Robert  M.  Bunker  against  Hans 
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Hanson.   Judgment  tor  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Chas.  G.  Layboum,  for  appellant.  A.  B. 
Cboate  and  Geo.  W.  Armstrong,  for  respcmd- 
ent 

JAGGARD,  J.  The  question  presented  by 
tbls  appeal  is  whether  or  not  the  municipal 
court  of  the  city,  of  Minneapolis  has  Jurisdic- 
tion In  forcible  entry  and  unlawful  detainer 
proceedings  based  upon  breach  of  terms  of 
a  lease  to  lands  whl«^  He  partly  within  Hen- 
nepin county  and  partly  without,  to  wit,  In 
Scott  county.  The  action  of  forcible  entry 
and  unlawful  detainer  Is  a  local  action,  In- 
volving, as  the  trial  court  pointed  out,  "the 
ouster  of  the  tenant  from  the  lands  and  the 
restitution  of  possession  thereof  to  the  land- 
lord. Jurisdiction  of  the  land  is  therefore 
essential  to  its  maintenance."  It  Is  elemen- 
tary, when  a  court  is  called  upon  to  act  di- 
rectly up<m  the  property.  It  is  essential  to 
the  power  of  the  court  to  act  that  the  proper- 
ty to  be  affected  be  within  the  territorial  jur- 
isdiction of  the  court  The  court  cannot 
send  its  process  into  another  jurisdiction, 
nor  can  it  deliver  possession  of  land  in  an- 
other jurisdiction.  If  the  land  is  affected  by 
the  decree^  then  the  conrt  must  be  able  to 
control  it  directly,  or  else  It  has  not  jurisdic- 
tion. Munger  t.  Crowe,  115  III.  App.  189. 
The  municipal  court  of  the  dty  of  Minneap- 
olis is  a  court  of  limited  jurisdiction,  and  has 
no  Jurisdiction  outside  of  Hennepin  county. 
This  is  admitted.  Minneapolis  Charter,  p. 
36;  chapter  76,  p.  429,  Sp.  Laws  1881,  subc.  3, 
}  23;  section  3882,  Rev.  Laws  1906.  And  see 
Burke  T.  St  P.,  M.  &  M.  Ry.  Co.,  35  Minn. 
172,  28  N.  W.  190;  State  v.  Dlst  Court,  85 
Minn.  461.  29  N.  W.  60.  Like  a  conrt  of  a 
justice  of  the  peace,  it  has  jurisdiction  in 
forcible  entry  and  unlawful  detainer  proceed- 
ings coextensive  only  with  Its  territorial 
boundaries.  Beyond  such  confines.  It  is  with- 
out Judicial  power  to  act  In  such  cases.  31 
Cent  Dig.  tit  "Justices  of  the  Peace,"  {g  146, 
147,  cols.  1000  to  1003.  The  fact  that  the 
court  had  no  jurisdiction  of  the  lands  in  Scott 
county,  covered  by  the  lease^  differentiates 
this  case  from  other  cases  on  which  the  land- 
lord relies,  which  involved  the  right  to  re- 
cover possession  of  some  parts  of  lands,  but 
not  of  others  covered  by  a  lease,  all  of  which 
lands  were  within  the  jurisdiction  of  the 
court  The  proceedings  in  question  were 
therefore  beyond  the  jurisdiction  of  the 
municipal  court  of  Minneapolis. 

Plaintiff  Insists,  however,  that  the  court 
was  not  without  jurisdiction  to  try  the  Issues 
In  this  case  and  to  grant  such  relief  as  the 
plaintiff  might  show  himself  entitled  to, 
namely,  restitution  of  the  lands  in  Hennepin 
county,  and  that  when  another  case  should. 
If  ever,  be  brouRht  In  the  other  county  as  to 
other  lands,  and  an  appeal  taken,  It  would 
then  be  time  enousrh  for  this  court  to  deter- 
mine the  law  applicable  to  such  case.    The 


argument  is  not  sound.  The  cause  of  action 
to  which  the  breach  of  the  lease  gave  rise 
was  single  and  indivisible.  A  breach  of  an 
entire  contract  cannot  be  separated,  ao  as 
to  make  several  suits  and  thus  bring  them 
within  the  limited  Jurisdictions  of  a  justice 
of  the  peace  or  of  a  municipal  magi  strata 
31  Cent  Dig.  tit  "Justices  of  the  Peace,"  f 
168,  col.  1031. 

Considerations  of  inconvenience  also  nec- 
essitate this  conclusion.  If  the  landlord 
should  recover  possession  of  the  premises 
In  Hennepin  county  oply,  the  tenant  would 
necessarily  hold  possession  of  the  other  lands 
under  the  terms  of  the  lease,  Inter  alia,  be- 
cause thtf eby  the  exercise  of  the  landlord's 
right  of  re-entry  expressly  would  not  work 
a  forfeiture  of  tfie  tenant's  obligations.  What 
amount  of  rent  would  the  tenant  pay  for  the 
premises  so  occupied?  He  would  not  be  re- 
quired to  pay  the  full  amount  provided  by 
the  lease,  because  he  would  not  possess  the 
whole  premises;  nor  that  prescribed  by  value 
of  use  and  occupation,  because  be  was  still 
bound  by  the  terms  of  the  lease.  In  such  a 
case,  and  necessarily  in  almost  every  case 
brought  on  plaintiff's  hypothesis,  the  court 
-would  be  compelled  to  make  an  agreement 
for  the  parties  to  which  they  never  assented, 
determining  the  amount  of  rent  to  be  paid 
for  the  part  of  the  premises  occupied.  More- 
over, if  suit  were  brought  In  the  different 
counties  at  different  times,  the  landlbrd 
might  succeed  In  the  one  and  lose  In  another. 
If  not  necessarily  upon  the  same  defense, 
clearly  where  the  defenses  differ.  The  in- 
evitable confusion  would  be  Intolerable. 

The  hardship  of  compelling  the  plaintiff 
In  such  a  case  to  resort  to  the  delay  of  au 
action  In  ejectment,  Involving  two  trials. 
Is  a  proper  matter  tor  legislative  considera- 
tion. In  all  such  cases,  however,  the  parties 
pay  the  penalty  for  not  having  drawn  two 
sepamtp   leases,   one  for  each  county. 

Judgment  affirmed. 


WEEKS  T.  UPTON. 
(Supreme  Court  of  Minnesota.    Nov.  90.  1906.) 

1.  Advebse  Possession — Mistaek  ik  Bocnd- 
ARr. 

Title  by  adverse  poasession  may  be  acquired 
unrler  a  claim  of  title,  althoaKh  the  interested 
parties  were  mistaken  as  to  the  true  bonndary 
line.  Seymour,  Sabin  &  Co.  v.  Carll.  16  N.  W. 
495.  31  Minn.  81. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  {  376.1 

2.  Samk— Evidence. 

The  evidence  supports  a  finding  that  the  18- 
Inch  strip  of  land  nnder  the  eaves  of  the  bam 
was  not  held  by  respondent  under  an  easement, 
but  was  in  his  adverse  possession  and  occupied 
by  him  in  connection  with  the  balance  of  the 
disputed  property  for  more  than  20  years. 

(Syllabus  by  the  Court) 

Appeal    from    District    Court,    Hennepin 
County;  Frank  G.  Brooks,  Judgei, 
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Action  by  Oharlea  W.  Weeks  against 
Charles  Upton.  Judgment  for  plaintiff. 
From  an  order  denying  a  new  trial,  de- 
fendant apiteals.    Affirmed. 

Tryon  &  Booth,  for  appellant  William  P. 
Roberts,  for  respondent. 

liEWIS,  J.  Block  23  of  Mill  Company's 
addition  to  the  town  of  St  Anthony  Falls, 
as  platted,  contained  12  lots,  each  of  which 
bad  a  frontage  of  66^^  feet  and  a  depth  of 
165  feet  Lot  1,  being  the  southeasterly  lot, 
and  lot  12,  the  northeasterly  lot.  In  the  block, 
abutted  at  the  rear.  Except  as  to  a  8-foot 
strip  at  the  rear,  appellant  has  been  the 
owner  In  fee  and  in  occupancy  of  lot  12 
ever  since  1857,  and  respondent  has  been 
tbe  owner  in  fee  of  lot  1  since  1868,  and 
since  September,  1869,  has  contlnnously  re- 
sided apon  and  occupied  the  same.  This  ac- 
tion was  brought  by  respondent  to  recoTer 
possession  of  a  rectangular  strip  of  land. 
3  feet  wide  and  60%  feet  long,  extfflid- 
Ing  across  the  rear  end  of  lot  12.  Wh«i  re- 
spondeat became  the  owner  of  lot  1,  and  en- 
tered Into  possession  thereof,  a  bam,  12x16 
feet,  stood  upon  the  rear  of  the  lot,  and  in 
part  ui>on  the  3-foot  strip,  and  a  board  fence 
was  located  between  the  comers  of  the  bam 
and  the  edges  of  the  lot ;  the  bam  and  fence 
marking  the  supposed  northerly  boundary 
line  of  lot  1.  Within  a  year  from  the  time 
respondent  entered  into  possession  of  lot  1, 
appellant  notified  him  that  the  eaves  on  the 
northerly  side  of  the  bam  were  overhanging 
on  his  lot,  causing  the  drippings  of  water  to 
fall  on  bis  land,  to  which  he  objected,  and 
it  was  thereupon  agreed  that  respondent 
should  either  cut  off,  or  otherwise  remove, 
the  projecting  eaves.  In  1872  respondent  re- 
moved the  old  bam  and  built  a  new  one,  lo- 
cated a  sufficient  distance  to  the  south  so 
that  tbe  eaves  came  In  line  with  the  line 
formerly  occupied  by  tbe  old  bam.  In  1882 
an  addition  was  built  to  the  bam  on  tbe 
northwesterly  side,  and  the  fence  on  that  side 
was  rebuilt  to  connect  with  the  corner  of 
tbe  new  bam.  A  driveway  of  planks  and 
sand,  or  gravel,  was  also  constructed  from 
the  street  to  the  bam  on  the  southeasterly 
side,  and  occupied  all  of  the  3  feet  In  dispute. 
The  bam,  fence,  and  driveway  practically 
remained  In  that  condition  until  1905,  when 
they  were  removed  for  the  puriwse  of  erect- 
ing a  new  building.  The  court  found  the 
facts  as  above  stated,  and,  further,  that 
during  ail  of  the  time  from  1872  to  1901  the 
parties  believed  the  true  boundary  line  be- 
tween the  lots  was  at  the  point  where  the 
barn,  fence,  and  driveway  were  rebuilt  in 
1872,  and  during  all  that  period  acquiesced  la 
such  line  as  the  boundary  line,  and  respond- 
ent maintained  actual  possession  and  occu- 
pancy of  all  of  that  portion  of  lot  1,  and 
of  the  8-foot  strip  of  lot  12,  with  tbe  knowl- 
edge^ consoat,  and  acquiescence  of  appellant; 


that  during  all  of  the  time  from  1869  to  1901 
respondent  maintained  actual,  open,  notori- 
ous, an'd  exclusive  possession  and  occupancy 
of  the  3-foot  strip  in  question  under  a  claim 
of  title  in  fee,  adverse  to  any  claim  or  right 
of  appellant  Judgment  ordered  for  respond- 
ent 

Appellant  asserts  tbe  evidence  does  not  Jus- 
tify a  finding  that  the  parties  practically 
adopted  the  boundary  line  and  acquiesced 
therein,  or  that  respondent  acquired  title  by 
adverse  possession  as  to  that  portion  of  the 
S-foot  strip  which  was  not  actually  occupied 
by  the  bam,  viz.,  that  part  lying  under  the 
eaves  about  18  inches.  This  claim  is  based 
upon  the-  proposition  that  appellant  was  in 
constructive  possession  of  tbe  entire  portion 
of  lot  12,  and  that  whatever  agreement  was 
made  between  the  parties  rested  upon  a  mis- 
take as  to  the  true  boundary  line,  and  since 
tbe  true  boundary  line  might  have  been  made 
certain  by  a  survey,  tbe  parties  were  not 
bound  by  any  acts  of  acquiescence  except  as  to 
that  portion  actually  taken  possession  of.  It 
seems  to  us  that  these  contentions  are  com- 
pletely answered  in  the  case  of  Seymour, 
Sabin  &  Co.  T.  Carli,  81  Minn.  81,  16  N.  W. 
495.  In  that  case  it  was  claimed  that  posses- 
sion beyond  the  true  boundary  line  was 
through  mistake  and  accidental,  rather  than 
adverse ;  that  the  claim  of  tbe  tntrader  must 
be  as  broad  as  his  possession;  that,  as  his 
claim  is  limited  to  the  lot  or  tract  he  owned, 
bis  possession  must  also  be,  constructively, 
likewise  limited ;  and  that  his  occupancy  was 
not  to  be  deemed  accompanied  with  an  in- 
tention to  claim  against  the  true  owners.  But 
it  was  held  that  it  was  the  plain,  practical 
purpose  of  the  statute  to  deal  with  the  ac- 
tual possession  of  the  adverse  party,  as  oth- 
erwise the  statute  would  never  run,  what- 
ever might  be  the  character  of  the  occu- 
pancy, improvements,  or  length  of  time  pos- 
session had  continued.  In  this  case  the  in- 
tention to  assume  adverse  possession  was 
manifested  by  maintaining  the  barn,  fence, 
and  driveway  under  an  apparent  claim  of  ti- 
tle. That  both  parties  were  mistaken  as  to 
the  true  boundary  line  does  not  change  the 
nature  of  the  possession.  Ramsey  v.  Glenny, 
45  Minn.  401,  48  N.  W.  322,  22  Am.  St  Rep. 
736.  The  right  which  respondent  acquired 
In  the  18-inch  strip  under  tbe  eaves  was  not 
by  an  easement  There  are  no  facts  to  war- 
rant such  a  conclusion.  On  the  contrary,  tbe 
finding  (supported  by  sufficient  evidence)  Is 
that  tbe  entire  strip,  3  feet  In  widtii,  was  in 
possession  of  respondent  and  occupied  by 
him  for  the  very  purpose  of  dripping  water 
from  the  roof  on  that  side  of  the  bam.  The 
same  is  true  as  to  the  driveway.  While  Its 
entire  width  was  not  actually  traveled  upon 
In  driving  into  the  bam,  it  extended  to  the 
northerly  side  of  the  3-foot  strip,  and  the 
land  was  thus  occupied  adversely  to  appel- 
lant 

Order  affirmed. 
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HENDRICKSON  T.  ASH. 
(Sopreme  Court  of  Minnesota.    Not.  30,'  1906.) 

Master  and  Servant— Iwotubt  to  Sbrvaht— 

Questions  fob  Jtjbt. 

Respondent  was  employed  to  work  upon  a 
chain  carrier  in  a  sawmill.  Whether  or  not  re- 
spondent was  guilty  of  contributory  negligence, 
or  assumed  the  risks,  were  questions  for  the 
jury,  in  view  of  the  nature  of  the  apparatus,  the 
character  of  his  duties,  his  experience,  and  the 
lack  of  proper  instructions. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  34,  Master  and  Servant,  K  1068-1132.] 

(Syllabaa  by  the  Ckiurt.) 

Appeal  from  District  Court,  St.  liOuis  Coun- 
ty ;  Homer  B.  Dibell,  Judge. 

Action  by  Rasmus  Hendrickson  against 
Charles  R.  Ash.  Verdict  for  plaintiff.  From 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Coryate  S.  Wilson,  for  appellant  John 
Jenswold,  Jr.,  for  respondent 

LEWIS,  J.  Appellant  was  the  owner  and 
operator  of  a  sawmill,  which  contained  a 
contrivance  known  as  a  "chain  carrier,"  on  an 
incline  between  two  sets  of  live  rollers  used 
In  carrying  material  from  the  band  saw.  The 
carrier  was  about  eight  feet  long,  the  lower 
end  about  two  feet  above  the  floor,  the  same 
height  as  the  roller  tables  connected  with 
the  band  saw,  and  the  other  end  about  six 
feet  above  the  floor,  connected  with  another 
set  of  rollers  used  in  conveying  the  material 
outside  the  building.  The  bottom  of  the  car- 
rier was  about  two  feet  wide,  with  sides  of 
eight-Inch  plank,  and  along  the  bottom  were 
five  sets  of  endless  link  chains  about  three 
inches  apart,  and  the  links  of  half-inch  iron 
were  each  provided  with  two  sharp,  straight 
hooks  projecting  upward  from  one-half  to 
three-fourths  of  an  inch.  These  chains  oper- 
ated upon  sprocket  wheels  at  each  end  of 
the  carrier,  and  revolved  rapidly.  Between 
the  upper  end  of  the  carrier  and  the  upper 
roller  table  was  an  open  space  from  four  to 
Bve  Inches  wide  on  the  side  next  the  operator, 
and  seven  or  eight  Inches  wide  on  the  opposite 
side.  This  space  was  reduced  nearly  one- 
hnlf  by  the  projecting  sprocket  wheel  and 
chains.  There  was  evidence  on  the  part  of 
respondent  to  the  effect  that  the  planks  which 
composed  the  roller  tables  were  generaly  left 
loose,  so  they  could  be  removed  for  the  pur- 
pose of  cleaning  underneath;  but  at  the  time 
of  the  accident  the  planks  of  the  upper  roll- 
er table  had  been  nailed  down.  Respondent 
was  employed  to  take  care  of  the  square  tim- 
bers as  they  came  on  the  rollers  from  the  band 
saw  and  see  that  they  were  conducted  over 
the  carrier  and  delivered  to  the  upper  rollers, 
and  thence  out  of  the  mill.  He  also  had  to 
take  care  of  the  Incline,  and  if  anything 
stopped  there  to  remove  it  On  the  occasion 
of  the  accident  two  slabs,  or  parts  of  slabs, 
bad  caught  in  the  Incline,  one  at  the  bottom 
and  the  other  at  the  top.  Respondent  first 
released  the  bottom  slab,  and  then  went  to 


the  upper  end  of  the  Incline  and  took  bold  of 
the  upper  end  of  the  stick,  which  projected 
about  six  Inches  above  the  top  of  the  incline 
table,  and  In  doing  so  either  his  mitten,  sleeve, 
or  hand  was  caught  by  the  sharp,  project- 
ing spikes  In  the  rapidly  revolving  ciiain,  Im-  • 
mediately  drawing  his  hand  and  arm  Into  the 
narrow  space  between  the  carrier  and  the 
upper  roller  planks,  and,  as  testified,  being 
unable  to  release  himself,  because  the  planks 
were  nailed  down,  his  arm  was  torn  off  at 
the  elbow. 

Negligence  Is  predicated  upon  the  fact  that 
appellant  had  provided  a  dangerous  and  un- 
safe place  to  work,  and  a  dangerous  appara- 
tus, in  that  the  opening  at  the  upp>er  end 
of  the  incline  was  insufficient  to  permit  a 
person  to  extricate  himself  in  case  he  sbonid 
be  caught  by  the  projecting  spikes,  and  in 
falling  to  provide  proper  means  of  stopping; 
the  machine  in  case  of  an  accident,  and,  fur- 
ther, in  employing  respondent,  who  was  an 
Ignorant  and  unskilled  workman,  to  operate 
at  such  a  dangerous  place  without  proper  in- 
structions and  warning  as  to  the  danger  and 
risks  connected  therewith.  Respondent  was 
36  years  old  at  the  time  of  the  accident,  and, 
though  foreign-born,  had  resided  In  this  conn- 
try  about  20  years  and  had  done  work  in 
mines.  In  a  brickyard,  for  a  street  railway 
company,  on  a  farm,  and  In  May  and  June, 
1903,  worked  In  a  sawmill  of  appellant  for 
1%  months  carrying  timber  to  the  edgerman. 
and  I'^A  months  at  pulling  slabs  from  the 
live  roller  table  In  another  part  of  the  mill 
and  throwing  them  down  upon  the  slasher 
chain,  for  which  purpose  he  used  a  small 
hand  pick,  cdUed  a  "plckaroon."  Respondent 
then  worked  for  a  railway  company,  and  was 
again  hired  by  appellant  to  work  at  the  car- 
rier chains,  and  had  been  In  this  place  three 
nights  when  he  was  Injured  in  the  manner 
stated.  The  claim  of  appellant  Is  that  re- 
spondent, considering  his  age  and  experience 
In  and  about  sawmills,  had  complete  knowl- 
edge of  all  of  the  operations  of  the  Chain 
carrier,  the  manner  in  which  the  timber  was 
drawn  over  it,  and  the  risks  attending  his 
duties;  and  it  Is  asserted  that.  If  be  was 
familiar  with  all  the  different  aspects  of 
the  work,  then  he  assumed  the  risk  or  was 
guilty  of  contributory  negligence.  It  will  be 
admitted  that  respondent  knew  the  chains  in 
the  incline  conveyor  traveled  rapidly,  that  the 
chains  turned  around  the  sprocket  wheels 
at  the  head  of  the  incline,  that  the  spurs 
upon  each  link  whirled  downward  with  great 
speed,  and  that  he  saw  and  knew  the  size 
and  shape  of  the  opening  between  the  sprock- 
et wheels  at  the  ends  of  the  upper  roller  table 
planks.  Respondent  must  have  known  that, 
if  his  clothing  got  caught  by  the  spurs  of  the 
rapidly  revolving  chains,  there  would  be  dan- 
ger of  being  hurt  It  will  also  be  admitted 
that  the  accident  did  not  occur  from  any  un- 
usual movement  of  the  machinery,  or  from 
any  anticipated  breaking.  Jarring,  or  clogging 
of  the  chains.    It  requires  no  argument  to 


Digitized  by 


Google 


Minn.) 


HOPKINS  ▼.  BABEMORB. 


831 


show  that  the  apparatas  was  an  unusually 
dangerous  piece  ot  machlnerj.  The  rapidly 
reyolTing  spurs,  through  an  opening  only 
three  or  four  Inches  wide,  presented  a  condi- 
tion snre  to  Inflict  serious  Injury  to  any  one 
so  unfortunate  as  to  come  In  contact  with  It 
If  It  were  Impossible  to  put  a  proper  guard 
over  such  an  appliance  and  still  permit  the 
passage  of  the  timber,  bo  much  more  care  was 
required  In  providing  a  proper  space  for  es- 
cape in  case  any  one  should  get  caught  on 
the  chain  spikes,  and  so  much  more  was  it 
neceesary  to  properly  Instruct  an  inexperi- 
enced operative.  There  was  evidence  to  the 
effect  that  the  operator  might  easily  r«nove 
slabs  and  stlclcs  from  the  chain  conveyor. by 
means  of  a  pick  or  other  Instrument,  and  not 
be  required  to  take  bold  of  them  with  the 
band;  but  respondent  testified  that  no  such 
Instrument  was  furnished,  and  no  instructions 
to  that  effect  given.  It  Is  further  evident 
from  the  record  that  respondent's  duties  were 
numerous,  continuous,  and  exacting;  that  be 
not  only  had  to  see  that  the  material  from 
the  band  saw  was  properly  conducted  to  the 
carrier  table,  and  that  the  dimension  timbers 
were  properly  delivered  and  carried  out  upon 
the  upper  roller  tables,  but  It  was  also  his 
business  to  remove  from  the  upper  roller 
table  the  slabs  by  pushing  them  off  to  a 
chain  carrier  on  the  opposite  side,  and,  in 
addition  to  all  this,  see  that  the  carrier  table 
was  kept  free  from  slabs  and  sticks  which 
might  become  fastened  in  it 

ResiMudent  testified  that  If  the  planks  next 
to  the  upper  end  of  the  incline  upon  the  upper 
roller  table  had  been  left  loose,  he  could 
easily  have  palled  them  away  and  so  had 
plen^  of  space  in  which  to  have  extricated 
himself  from  the  revolving  chain.  This  fea- 
ture of  the  case  seems  important  Although 
It  does  not  directly  appear  that  respondent 
remained  at  work  relying  upon  any  represen- 
tation that  the  planks  were  loose,  yet  It  is 
evident  that  the  apparatus  would  have  been 
vastly  safer  had  the  planks  been  loose,  and 
respondent's  knowledge  of  the  usual  condition 
may  be  considered  In  determining  whether 
he  appreciated  the  risks.  Although  many 
courts  hold  to  the  contrary.  It  has  always 
been  the  rule  in  this  state  that  it  is  not 
enough  that  the  servant  knew,  or  ought  to 
have  known,  the  actual  character  and  condi- 
tion of  the  defective  instrumentality  furnish- 
ed for  his  use.  He  must  also  have  under- 
stood, or  by  the  exercise  of  ordinary  observa- 
tion ought  to  have  understood,  the  risks  to 
which  he  was  exposed  by  their  use.  Russell 
V.  M.  &  St  L.  Ry.  Ck>.,  32  Minn.  234,  20 
N.  W.  149;  Wuotllla  v.  Duluth  Lbr.  Co.,  37 
Minn.  158,  88  N.  W.  551,  6  Am.  St  Rep. 
832;  Kaillen  v.  Northwestern  Bedding  Co.,  46 
Minn.  187,  48  N.  W.  779;  Stiller  v.  Bohn 
Mfg.  Co.,  80  Minn.  5,  82  N.  W.  981;  Carlln 
V.  Kennedy  (Minn.)  106  N.  W.  840.  Such, 
also,  is  the  English  rule.  Brooke  v.  Rams- 
den,  63  Law  Times,  287,  where  it  was  said 
that  there  must  be  a  thorough  comprehension 


on  the  part  of  the  workman  of  the  danger 
and  the  risk,  and  a  voluntary  undertaking 
by  him  of  that  risk  and  danger.  Of  course, 
the  experience  of  the  workman  has  much  to 
do  with  his  knowledge  of  the  defects  and 
his  ability  to  appreciate  the  risks  and  dan- 
gers. Taking  Into  consideration  respondent's 
experience  and  means  of  observation,  the  lo- 
cation in  which  he  was  placed,  the  different 
duties  he  had  to  perform,  the  rapidity  of 
action  required,  and  the  lack  of  special  in- 
structions upon  the  subject  it  cannot  be  said, 
as  a  matter  of  law,  that  he  appreciated  and 
assumed  the  risks,  or  that  he  was  guilty 
of  contributory  negligence  In  attempting  to 
remove  the  slab  In  the  manner  stated. 
Order  affirmed. 


HOPKINS  V.  BAREMORB  «t  aL 
(Supreme  Court  of  Minnesota.    Nov.  30,  1906.) 

1.  SFEomo  Pebtobmance— Pabtixb. 

When  a  vendee  executes  a  contract  for  the 
purchase  of  real  estate  upon  the  representation 
of  the  actual  owners  that  the  vendor  signing  the 
contract  is  the  only  party  in  interest  the  on- 
dlsclosed  owners  are  proper  parties  defendant  in 
an  action  to  enforce  specific  performance  of  the 
contract 

fEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  44,  Specific  Performance,  {  345.] 

2.  Same— CoHPLATNT. 

The  complaint  states  a  cause  of  action  in 
specific  performance,  and  not  an  action  for  dam- 
ages for  fraud,  deceit  or  for  failure  to  per- 
form the  contract 

[Ed.  Note.— For  cases  in  point  see  Cent  Dip;, 
vol.  1,  Action,  §  ISai 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Blue  Earth 
County;  Lorln  Cray,  Judge. 

Action  by  Adelbert  O.  Hopkins  against 
Samuel  J.  Baremore  and  others.  Verdict 
for  defendants.  From  an  order  denying  a 
new  trial,  defendant  Baremore  appeals.  Af- 
firmed. 

Edson  S.  Oaylord,  for  appellant  S.  B. 
Wilson  and  Pfau  &,  Pfau,  for  respondent 

LEWIS,  J.  The  complaint  alleges  that  de- 
fendants represented  to  plaintiff  that  on  Janu- 
ary 30, 1906,  defendant  Baremore  was  the  own- 
er of  six  certain  contracts  made  and  entered 
into  between  the  Union  Pacific  Land  Com- 
pany, as  vendor,  and  Silas  Bates,  as  vendee, 
for  the  purchase  by  him  of  several  sections 
of  land  in  Colorado,  and  that  the  next  pay- 
ment on  such  contracts,  aggregating  $3,(X)0, 
would  become  due  February  1st  following,  and 
that,  if  plaintiff  would  pay  such  sum  to  protect 
the  contracts  from  cancellation  and  would 
convey  to  Baremore  certain  real  estate  situate 
in  Lake  county,  Minn.,  Baremore  would  as- 
sign to  plaintiff  all  of  the  contracts  for  the 
purchase  of  the  Colorado  lands;  that,  relying 
on  such  statements,  plaintiff  entered  into  a 
certain  contract  in  writing  with  defendant 
Baremore,  a  copy  of  which  was  attached  and 
made  a  part  of  the  complaint  as  "Bzhlblt  A." 


Digitized  by 


Google 


833 


109  NORTHWESTERN  REPORTER. 


(Minn. 


Tbe  written  agreement  was  executed  by 
plaintiff  and  defendant  Baremore,  and  wit- 
nessed by  defendant  Smltb,  and  contains  sub- 
stantially the  same  provisions  as  above 
stated.  The  complaint  further  states  tliat, 
during  the  time  leading  up  to  the  execution 
of  the  written  contract,  defendants  repre- 
sented it  would  be  necessary  for  them  to 
take  tbe  contracts  to  Omaha  and  present 
them  to  tbe  Union  Pacific  Land  Company,  in 
order  to  have  the  payment  of  the  $3,000  in- 
dorsed thereon  and  the  assignments  thereof 
approved;  that  defendants  promised  that,  if 
plaintiff  would  pay  them  the  sum  of  $3,000 
and  deliver  to  them  tbe  contracts  and  as- 
signments, they  would  take  tbe  same  to 
Omaha,  make  the  payment  have  tbe  proper 
Indorsements  made,  and  return  tbem  to 
plaintiff;  that  defendant  Smith  promised  and 
agreed  that,  if  plaintiff  would  enter  Into  sucb 
a  contract  and  pay  $3,000  to  Baremore,  be 
(Smith)  would  guaranty  that  Baremore  would 
carry  out  tbe  terms  of  bis  contract  and  make 
sucb  payment  to  the  Union  Pacific  Land 
Company,  procure  the  proper  Indorsements, 
and  return  the  same  to  plaintiff;  that  defend- 
ant Smith  In  fact  owned  an  interest  in  tbe 
property,  but  such  fact  and  the  amount  of 
his  Interest  was  unknown  to  plaintiff  at  the 
time  he  entered  into  the  contract  with  Bare- 
more;  that,  relying  upon  sucb  representa- 
tions, promises,  and  contract,  plaintiff  gave 
defendants  a  draft  for  $3,000,  and  defendant 
Baremore  went  to  Omaha,  from  where  he 
notified  plaintiff  be  could  not  use  tbe  draft 
owing  to  want  of  Identification,  and  requested 
bim  to  pay  $3,000  by  telegraph  directed  to 
tbe  Union  Pacific  Land  Company,  and  that 
he  would  return  to  plaintiff  the  $3,000  draft 
given  him;  that  relying  upon  such  repre- 
sentations, plaintiff  paid  direct  to  the  Union 
Pacific  Land  Company  tbe  sum  of  $3,000; 
that  defendants  thereupon  repudiated  tbe 
contract  refused  to  pay  any  part  of  the 
money,  and  refused  to  deliver  tbe  land  con- 
tracts and  assignments.  The  complaint  fur- 
ther states  that  plaintiff  Is  willing  and  ready 
to  carry  out  tbe  terms  of  bis  contract  and 
that  be  has  made  an  offer  of  performance; 
that  defendants  are  attempting  to  dispose  of 
tbe  land  without  regard  to  tbe  rights  of 
plaintiff ;  and  prays  Judgment  for  tbe  specif- 
ic performance  of  the  contract  and  that  de- 
fendants be  enjoined  from  conveying  tbe 
property  or  transferring  the  contracts,  and, 
in  case  specific  performance  cannot  be  bad, 
that  plaintiff  be  given  Judgment  against  each 
of  defendants  for  $16,020  and  $3,000  paid  as 
aforesaid.  This  complaint  was  demurred  to 
upon  tbe  ground  that  different  causes  of 
action  were  united,  viz.:  A  cause  of  action 
against  Baremore  tor  specific  performance; 
a  cause  of  action  against  tbe  same  defend- 
ant for  damages  for  failure  to  perform; 
a  cause  af  action  against  both  defendants 
Jointly  for  damages  on  account  of  fraud; 
and  a  cause  of  action  against  defendant 
Smltb  for  damages  by  reason  of  bis  agree- 


moit  to  guaranty  performance  of  defendant 
Baremore's  contract  with  plaintiff,  and  upon 
the  further  ground  that  the  complaint  does 
not  in  any  event  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  specific  perform- 
ance. While  the  complaint  is  somewhat  in- 
volved and  contains  some  unnecessary  erer- 
ments,  we  are  satisfied  that  it  states  a  cause 
of  action  against  both  defendants  for  the 
specific  performance  of  tbe  contract  Exhibi' 
A.  If  it  were  true  that  Smith  was  interested 
with  Baremore  in  tbe  ownership  of  the  Col- 
orado contracts,  and  such  fact  was  concealed 
from  plaintiff  and  unknown  to  bIm  at  tbe 
time  he  entered  into  tbe  written  contract 
with  Baremore,  tbea.  Smltb  was  a  proper 
party  in  an  action  to  enforce  the  specific 
performance  of  that  contract;  and  if  It  was 
executed  between  plaintiff  and  Baremore  at 
the  request  and  for  the  benefit  of  Smith, 
neither  Smith  nor  Baremore  are  in  position 
to  deny  the  relationship.  We  do  not  regard 
as  material  the  allegation  that  Smith  guaran- 
tied tbe  performance  of  tbe  contract  by  Bare- 
more.  The  action  Is  not  based  upon  sucb  an 
agreement  but  upon  the  contract,  Exhibit  A. 
We  do  not  regard  tbe  cause  of  action  set 
out  In  the  complaint  as  an  action  for  dam- 
ages growing  out  of  deceit  or  fraud.  All 
that  Is  stated  with  reference  to  misr^resen- 
tatlons  is  merely  by  way  of  recital  to  ac- 
count for  the  reason  appellant  entered  into 
the  contract  There  is  no  merit  in  the  claim 
that  the  contract.  Exhibit  A,  was  perfbrmed 
upon  the  payment  to  defendants  of  the  $3,000 
and  tbe  banding  over  to  plaintiff  of  tbe  con- 
tracts and  assignments,  and  that  the  redeliv- 
ery of  the  same  to  Baremore  for  the  purjpoee 
of  taking  them  to  Omaha  for  indorsement 
was  a  subsequent  and  Independent  matter. 
Fairly  construed,  tbe  transaction  must  be 
considered  as  an  entirety.  Defendants,  for 
their  own  as  well  as  plaintiff's  Interest  were 
Intrusted  with  the  money  and  permitted  to 
take  tbe  papers  to  Omaha  and  have  the  as- 
signments made  complete.  Having  failed  to 
carry  out  their  agreement  action  in  specific 
performance  was  the  proper  remedy.  In  an 
action  for  specific  performance  tbe  plaintiff 
may  be  compensated  in  damages  in  case  sucb 
iwrformance  cannot  be  decreed,  and  it  is 
proper  to  Insert  in  tbe  complaint  a  prayer 
for  damages.  Buckley  v.  Patterson,  39  Minn. 
250,  39  N.  W.  490;  Mealey  t.  Flnnegan,  46 
Minn.  307,  49  N.  W.  207. 
Order  affirmed. 


LUDWIO  r.  SPICER. 

(Supreme  Court  of  Minnesota.    Nov.  30,  190G.) 

1.  Master  and  Servant— Irjttby  to  Sebvant 
— Failubk  to  Instruct. 

In  a  personal  injury  action,  it  Is  heJd  that 
the  evidence  is  sufiicient  to  sustain  the  verdict 
of  tlie  jury  to  the  effect  that  plaintiff's  injuries 
were  caused  by  the  negligence  of  defendant  in 
failing  to  give  her,  an  inexperienced  servnnt, 
proper  instructions  with  reference  to  the  dao- 
gerg  connected  with  her  employment.    Gorlin  t. 
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Kennedy  (Minn.)  106  N.  W.  S40,  followed  and 
applied. 

2.   SAMK— MlSCOWDUCT    OF   COUNSEI.. 

Certain  assignments  considered,  and  held 
to  present  no  reversible  error. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;    William  Louis  Kelly,  Judge. 

Action  by  Martha  Ludwlg  against  Eugene 
D.  Spicer,  doing  business  as  the  State  Steam 
Laundry.  Verdict  for  plaintiff.  From  an 
order  denying  motion  for  Judgment  notwitb- 
standing  the  verdict  or  a  new  trial,  defend- 
ant appeals.    Affirmed. 

D.  W.  Lawler  and  Edward  Sanford,  for 
appellant    J.  W.  Pinch,  for  respondent. 

BROWN,  J.  Plaintiff  was  injured  while 
at  work  In  defendant's  laundry,  operating  a 
steam  mangle,  and  brought  this  action  to  re- 
cover damages,  alleging  that  her  injury  was 
caused  by  the  n^ligence  of  defendant  (1) 
In  putting  her  to  work  upon  the  mangle 
without  previously  Instructing  her  of  the 
dangers  incident  to  its  use  and  how  safely 
to  operate  the  same,  and  (2)  that  defendant 
was  aware  of  the  fact  that  the  mangle  was 
out  of  repair,  rendering  it  more  dangerous 
to  the  person  operating  it,  and  had  promised 
to  repair  It  She  had  a  verdict  in  the  court 
below,  and  defendant  appealed  from  an  order 
denying  his  alternative  motion  for  Judgment 
notwithstanding  the  verdict  or  for  a  new 
trial. 

It  is  urged  In  this  court  that  the  evidence 
is  conclusive  that  plaintiff  was  familiar  with 
the  manner  in  which  the  mangle  was  or- 
dinarily operated,  that  the  dangers  connect- 
ed with  Its  use  were  appar«it  and  obvious 
to  her  senses,  and  that  she  assumed  all  the 
risks  incident  to  her  work  and  cannot  re- 
cover. This  contention,  and  the  further 
claim  that  the'  evidence  is  wholly  InsufDclent 
to  sustain  the  charge  of  negligence,  upon 
which  reliance  Is  had  for  recovery,  may 
properly  be  disposed  of  together.  We  have 
considered  fully  the  evidence  presented  in 
the  record,  and  reach  the  conclusion  that  it 
made  a  case  for  the  Jury  In  both  respects, 
and,  further,  that  the  case,  upon  its  prin- 
cipal facts,  cannot  be  distinguished  from  Car- 
lln  T.  Kennedy  (Minn.)  106  N.  W.  340. 
Plaintiff  in  that  case  was  22  years  of  age 
at  the  time  of  her  injury,  but  had  bad  no 
previous  exi>erience  in  the  operation  of  a 
machine  of  this  kind,  and  was  given  no  in- 
structions by  the  defendant  Her  injury 
resulted  In  part  from  a  la(^  of  experience 
and  want  of  appreciation  of  the  dangers  sur- 
rounding her  work,  and  in  part  from  the 
failure  of  defendant  to  Instruct  ber  in  re- 
spect to  the  manner  of  operating  the  ma- 
chine, and  we  sustained  her  right  of  action. 
In  the  case  at  bar,  plaintiff  was  18  years 
of  age,  with  an  experience  of  only  17  days 
in  this  sort  of  work.  She  was  not  instructed 
by  defendant  either  in  respect  to  the  proper 
manner  of  feeding  articles  into  the  mangle 
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or  in  reference  to  the  dangers  incident  to  the 
operation  of  the  machine.  She  had  worked 
in  the  laundry  the  preceding  seven  months; 
but  the  testimony  is  to  the  effect  that  she 
knew  nothing  about  the  operation  of  the 
mangle  or  the  dangers  connected  with  its 
use,  and  that  ber  work  prior  to  the  time  she 
commenced  feeding  it  was  shaking  articles 
pr^aratory  to  being  Ironed.  The  evidence 
Justified  the  Jury  in  finding  with  her  upon 
this  feature  of  the  case,  and,  further  that 
the  dangers  connected  with  the  use  of  tbe 
machine  were  not  open  or  aiHPsrent  to  one 
not  familiar  with  it  and  its  construction. 
The  fact  that  she  had  been  engaged  17  days 
in  feeding  the  mangle  does  not  differentiate 
it  from  the  Cariln  Case,  nor  is  that  fact  suf- 
ficient to  Justify  the  conclusion,  as  a  matter 
of  law,  that  she  understood,  or  ought,  in  tbe 
exercise  of  reasonable  care,  to  have  under- 
stood and  appreciated,  the  risks  and  dangers 
of  her  employment  The  question,  on  the 
evidence,  was  for  the  Jury  to  determine. 
It  is  true  that  the  mangle  was  supplied  with 
a  proper  guard  in  front  of  the  rollers,  and 
that  piaintliTa  injury  was  caused  by  feeding 
articles  into  the  same  over  the  guard,  Instead 
of  under  it  But  this  is  not  conclusive 
against  ber.  She  received  no  instructions  in 
reference  to  ber  work,  and  another  and 
more  experienced  girl  was  assisting  ber  at 
tbe  time,  upon  whom  she  had,  in  the  absence 
of  instructions,  the  right  to  rely.  Had  she 
been  taught  how  to  operate  the  mangle,  and 
had  she  deliberately  departed  from  her  in- 
structions, no  recovery  could  be  had,  even 
though  she  followed  the  practice  of  the  older 
operator.  The  fact  that  defendant  did  not 
know  of  the  practice  of  feeding  articles  Into 
tbe  mangle  over  tbe  guard  is  of  no  avail  in 
this  case.  It  does  not  relieve  him  from 
the  consequences  of  his  failure  to  Inform 
plaintiff  of  the  dangers  connected  with  the 
machine  and  the  proper  method  of  operating 
it  The  facts,  as  found  by  the  Jury  and  Jus- 
tified by  tbe  evidence,  bring  the  case  within 
the  rule  of  the  following  cases  in  this  court, 
in  addition  to  the  Cariln  Case,  which  we 
follow  and  apply:  Kaillen  v.  Northwestern 
Bedding  Co.,  46  Minn.  187,  48  N.  W.  779; 
Barg  V.  Bousfield,  65  Minn.  366,  68  N.  W.  46 ; 
Abel  V.  Butler-Ryan  Co.,  66  Minn.  16,  68  N. 
W.  205:  Stiller  v.  Bohn  Mfg.  Co.,  80  Minn. 
1,  82  N.  W.  981;  Gray  v.  Commutator  Co., 
85  Minn.  463,  89  N.  W.  322;  Torske  v.  Lum- 
ber Co.,  86  Minn.  276,  00  N.  W.  532 ;  Small 
V.  Brainerd  Lumber  Co.,  95  Minn.  95,  103 
N.  W.  726. 

The  principle  of  law  applicable  to  cases  of 
this  kind  is  concisely  stated  by  Judge  Lewis 
in  the  Cariln  Case,  supra,  as  follows: 
"Oreen  hands  should  be  put  through  a  course 
of  training,  and,  under  direction  and  super- 
vision, gradually  accustomed  to  manipulate 
such  machines,  in  order  that  they  may  have 
an  opportunity  to  observe  and  Judge  of  the 
dangers  attending  the  work :  and  if,  for  rea- 
sons of  economy  or  lack  of  business  system. 
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an  operntor  does  not  see  fit  to  take  the  nec- 
essary time  to  properly  train  Ignorant  girls, 
but  subjects  them  to  tbe  hazard  of  learning 
through  sad  experience,  he  cannot  divest  him- 
self of  responsibility  upon  the  plea  that  she 
ought  to  have  known  better.  If  by  observa- 
tion and  experience  an  employer  has  reason- 
able ground  to  believe  such  machines  are 
dangerous  In  the  hands  of  Inexperienced 
workmen,  green  and  Ignorant  girls,  then  he  is 
called  upon  to  use  reasonable  means  to  pro- 
tect them,  if  he  continues  to  employ  that 
class  of  labor.  That  duty  requires  him  to 
be  alert  and  to  make  bis  machine  reasonably 
safe,  and  also  to  properly  instruct  the  in- 
experienced in  the  use  thereof  and  to  warn 
them  of  dangers."  The  case  is  distinguish- 
able from  that  of  Blom  v.  Yellowstone  Park 
Association,  86  Minn.  237,  90  N.  W.  397; 
for  In  that  case  plaintiff  was  skilled  and  ex- 
perienced in  the  operation  of  the  mangle  in 
tbe  use  of  which  she  was  injured.  It  la  dis- 
tinguishable from  Jensen  v.  Regan,  92  Minn. 
823,  99  N.  W.  1126;  for  In  that  case  plaintiff 
had  been  properly  Instructed  In  her  work. 
The  cases  cited  fully  sustain  plaintiff's  right 
of  recovery,  and  we  need  not  consider  the 
authorities  from  other  states,  which  seem  to 
sustain  appellant's  view  of  the  case  In  some 
respects. 

The  questions  whether  the  defective  condi- 
tion of  the  machine  made  Its  use  more  dan- 
gerous, and  whether  plaintiff  continued  in 
the  use  of  It  In  reliance  upon  defendant's 
promise  of  repair,  were  questions  for  tbe  jury 
to  determine,  as  well  as  the  question  whether 
the  complaint  made  to  defendant  that  tbe 
mangle  was  in  a  defective  condition  had 
reference  to  Its  eCBclency  or  to  Increased  dan- 
ger in  Its  operation.  Our  conclusion  is  that 
the  learned  trial  court  properly  denied  de- 
fendant's motion  for  judgment  notwithstand- 
ing the  verdict,  and  we  pass  to  the  question 
whether,  for  the  reasons  urged,  a  new  trial 
should  be  granted. 

We  have  considered  fully  the  assignments 
of  error  In  this  connection,  and  discover  no 
reason  for  disturbing  the  order  appealed 
from.  The  requested  Instruction  made  the 
basis  of  the  eighth  assignment  of  error  was 
properly  refused.  As  we  have  already  said, 
the  fact  that  defendant's  employes  were  in 
the  habit  of  feeding  articles  Into  the  mangle 
over  the  guard,  without  his  knowledge,  did 
not  relieve  him  from  liability  to  this  plaintiff, 
whom  he  had  failed  properly  to  instruct  In 
respect  to  the  operation  of  the  machine. 
The  assignments  of  error  presenting  the  claim 
of  misconduct  on  the  part  of  plaintiffs  coun- 
sel are  not  well  taken.  No  exceptions  were 
noted  to  the  remarks  at  the  trial,  nor  wan 
the  attention  of  the  trial  court  called  to 
the  matter,  nor  a  ruling  thereon  Invoked. 
Defendant  is  in  no  position,  therefore,  to 
complain.  Corrlgan  v.  Elslnger,  81  Minn. 
42,  83  N.  W.  492;  Schnltz  v.  Schnecken- 
berger,  81  Minn.  380,  84  N.  W.  119;  Olson 
V.   Ojertseu,  42  Minn.  409,  44   N.   W.  806. 


Though  the  verdict  of  the  Jxay  seems  large 
in  amount.  In  view  of  the  fact  that  it  has 
been  approved  by  the  trial  couit,  we  do  not 
see  our  way  clear  to  order  a  new  trial  on 
the  ground  of  excessive  damages  given  under 
the  Influence  of  passion  or  prejudice. 

This  covers  all  the  assignments  of  error 
requiring  special  mention,  and  results  In  tbe 
affirmance  of  the  order  appealed  from. 

Order  affirmed. 


FOCKENS  et  al.  v.  UNITED  STATES  EX- 
PRESS CO. 
(Supreme  Court  of  Mhmesota.    Nov.  30,  1000.) 

1.  Carrtkbs— Injury  to  FsKiaRT— Pbesump- 

TIONB. 

When  goods  are  delivered  for  transporta- 
tion in  souna  condition  to  a  common  carrier,  and 
by  It  delivered  to  the  consignee  in  a  damaged 
state,  tbe  presumption  arises  that  the  damage 
was  caused  by  negligence  of  the  carrier,  and  it 
Is  required  to  prove  the  contrary  by  a  prepon- 
derance of  evidence.  This  mle  applies  to  per- 
ishable fruit,  and  the  carrier  is  required  to  ex- 
ercise reasonable  care,  and  to  take  into  consid- 
eration the  character  of  the  fruit  conditioD  of 
tbe  weather,  and  the  time  necessary  to  complete 
transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  9,  Carriers,  }  578.] 

2.  SaVB— iRSTBUOnONS. 

Although,  in  charging  the  jni7,  the  court 
Inaccorately  termed  the  tendency  of  ripe  berrie* 
to  deteriorate  an  act  of  God,  nevertheless  the 
correct  rule  of  law  was  stated  respecting  the 
dnty  of  appellant. 

3.  Same— EvTUENCK. 

The  evidence  was  sufficient  to  sustain  a 
finding  to  the  effect  that  the  damage  was  occa- 
sioned, at  least  In  part,  by  the  negligence  of  the 
carrier. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Winona  Coan- 
ty;  Arthur  H.   Snow,  Judge. 

Action  by  Eldward  J.  Fockens  and  others, 
copartners  as  Fodcens  Bros.,  against  the 
United  States  Express  Company.  Verdict 
for  plaintiffs.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Davis,  Kellogg  &  Severance  and  Webber 
8c  Lees,  for  appellant  Brown,  Abbott  & 
Somsen,  for  respondents. 

LEWIS,  J.  June  22,  1003,  respondents  de- 
livered to  appellant  company  at  Winona. 
Minn.,  SO  crates  of  strawberries,  consigned 
to  Andrew  Schoch  of  St  Paul,  and  on  the 
afternoon  of  the  24tb  delivered  a  second  ship- 
ment of  28  crates,  consigned  to  the  same 
party.  The  first  shipment  arrived  In  St 
Paul  about  10  o'clock  on  the  ev«ilng  of  the 
22d,  and  was  delivered  to  the  consignee  be- 
tween 8  and  9  o'clock  the  next  morning,  and 
refused  by  him  upon  the  ground  that  the 
berries  were  in  a  damagred  condition.  The 
second  shipment  arrived  during  the  evening 
of  June  25th,  and  was  delivered  to  Scboch 
the  following  morning,  and  refused  for  the 
same  reason  as  the  flrst  Bhipm«it  This  ao 
tlon  was  commenced  to  recover  damagea  al- 
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leged  to  have  been  occasioned  by  the  negli- 
gent handling  of  the  berries.  - 

1.  There  'was  evidence  In  the  case  to  the 
effect  that  the  berries  were  in  good  condition 
and  not  overripe  when  delivered  to  the  car- 
rier at  Winona,  and  that  upon  their  delivery 
to  the  consignee  in  St.  Paul  they  were  In  a 
soggy  condition,  and  had  settled  down  and 
caked,  and  the  Juice  had  run  all  over  the 
boxes  and  crates.  Respondents  relied  upon 
the  rule  of  law  that  If  the  berries  were  in 
good  condition  at  the  time  of  delivery  to  the 
carrier  at  Winona,  and  in  a  damaged  state 
when  received  by  the  consignee  In  St  Paul, 
then  the  burden  was  upon  the  carrier  to 
prove  that  such  damage  was  not  occasioned 
by  any  negligent  act  on  its  part  The  evi- 
dence upon  this  branch  of  the  case  Is  not 
very  satisfactory.  The  berries  were  grown 
about  17  miles  from  Winona.  The  first  ship- 
ment was  piclced  the  21st  of  June,  boxed  and 
crated,  and  taken  to  Winona  In  an  ordinary 
wagon  over  an  ordinary  country  road,  leav- 
ing about  S,  and  arriving  at  Winona  be- 
tween 7  and  8,  o'clock  on  the  morning  of  the 
22d.  A  considerable  portion  of  the  berries 
were  sold  from  respondents'  store  at  retail, 
and  about  noon  of  that  day  30  crates  were 
nailed  up  and  delivered  to  the  express  com- 
pany for  shipment  to  St.  Paul.  It  does  not 
appear  where  the  berries  were  kept  from 
the  time  they  were  delivered  to  appellant 
until  they  went  out  on  the  6:30  evening 
train;  but  they  were  under  the  exclusive 
control  and  management  of  the«xpress  com- 
pany. One  witness  testified  that  the  boxes 
were  roughly  handled  In  loading,  that  they 
were  thrown  from  the  truck  into  the  ex- 
press car,  and  that  the  crates  were  piled  in 
the  car  like  cordwood.  On  the  other  hand, 
it  was  shown  that  in  this  instance  the 
crates  were  received  and  piled  in  the  car  in 
the  usual  manner,  and  upon  delivery  at  St 
Paul  were  put  upon  trucks,  wheeled  Into 
appellant's  warehouse,  and  the  crates  sepa- 
rated, so  as  to  allow  circulation  of  air,  and 
remained  there  until  the  following  morning, 
when  they  were  delivered  to  the  consignee. 
There  was  no  evidence  that  any  of  the 
boxes  were  broken  or  Jammed.  The  weather 
was  not  particularly  warm,  the  thermome- 
ter running  from  82  to  88  degrees,  although 
there  was  considerable  humidity  In  the  air, 
and  It  was  shown  that  the  natural  tendency 
of  ripe  berries  under  such  conditions  was 
to  rapidly  deteriorate.  There  was  some  evi- 
dence to  Indicate  that  during  that  kind  of 
weather  cipe  fruit  should  be  carefully  han- 
dled in  order  to  avoid  any  Jarring  which 
might  cause  the  berries  to  settle  or  sink 
down,  and  that  during  foggy  or  damp  weath- 
er such  fruit  keeps  better  when  not  exposed 
to  the  air.  From  all  the  evidence,  we  are  un- 
able to  say  that  it  conclusively  appears  that 
the  carrier  did  not  substantially  contribute 
2o  the  damage  by  the  manner  in  which  it 
bandied  the  fruit 


2.  While  it  was  hardly  permissible  to  des- 
ignate the  natural  tendency  of  berries  to  dis- 
integrate under  unfavorable  climatic  condi- 
tions as  an  act  of  God,  the  court  later  on 
made  It  clear  that  If  the  berries  were  dam- 
aged by  reason  of  their  tendency  to  deterior- 
ate, considering  their  condition  and  the  weath- 
er, and  if  the  company  was  not  negligent  In 
handling  the  fruit,  then  there  would  be  no 
liability.  Such  we  conceive  to  be  the  essence 
of  the  rule  as  finally  given  to  the  Jury.  That 
the  shipper  makes  out  a  prima  fade  case 
when  he  p;roves  that  the  goods  were  delivered 
to  the  carrier  in  a  good  condition  and  to 
the  consignee  in  a  damaged  state,  and  tne 
carrier  is  then  called  upon  to  prove  that  the 
damage  did  not  arise  by  any  negligence  on 
its  part,  has  often  been  declared  the  proper 
rule  governing  such  cases.  In  Shrlver  v. 
Sioux  City,  eta,  Ry.  Co..,  24  Minn.  606,  31 
Am.  Rev>.  358,  it  was  said  that  It  Is  a  rule 
of  evidence  that  things  once  proved  to  have 
existed  In  a  particular  state  are  presumed  to 
have  continued  in  that  state  until  the  con- 
trary Is  shown,  and  because  of  the  superior 
ability  of  the  carrier  to  furnish  the  proof  as 
to  how  the  damage  occurred,  there  is  nothing 
unreasonable  in  requiring  the  carrier  to  as- 
sume the  burden  of  so  doing.  To  the  same 
effect  see  LIndsley  v.  C,  M.  &  St  P.  Ry. 
Co.,  36  Minn.  539,  33  N.  W.  7,  1  Am.  St  Rep. 
602;  Hull  V.  C.  St  P.,  B4.  &  O.  Ry.  Co.,  41 
Minn.  610,  48  N.  W.  391,  5  L.  R.  A.  587,  16 
Am.  St  Rep.  722;  Boehl  v.  C,  M.  &  St  P. 
Ry.  Co.,  44  Minn.  192,  46  N.  W.  333;  Shea 
V.  M.,  St  P.  &  S.  S.  M.  Ry.  Co.,  63  Minn. 
228,  65  N.  W.  458 ;  Smith  v.  G.  N.  Ry.  Co.,  92 
Minn.  12,  99  N.  W.  47;  Beede  v.  W.  C. 
Ry.  Co.,  90  Minn.  36,  95  N.  W  454,  101  Am. 
St  Rep.  390;  Calender-Vanderhoof  Co.  v. 
C,  B.  &  Q.  Ry.  Co.  (Minn,  filed  November  2, 
1906)  109  N.  W.  402.  While  in  some  of  these 
cases  the  burden  of  proof  is  said  to  shift  to 
the  carrier,  which  is  not  strictly  accurate, 
there  can  be  no  doubt  of  the  Intention  con- 
veyed by  the  language.  Whenever  the  plain- 
tiff makes  out  a  prima  facie  case,  he  is  en- 
titled to  rest,  and  the  defendant  is  then  called 
upon  to  meet  the  proofs  and  show  the  con- 
trary. In  cases  of  this  character  the  rule 
wisely  calls  upon  the  carrier  to  meet  the 
presumption  of  negligence  by  showing  a 
state  of  circumstances  which  otherwise  ac- 
counts for  the  damage,  and  this  It  must  do 
by  a  preponderance  of  evidence. 

Order  affirmed. 


COTTON  V.  WIIXMAR  &  S.  F.  RT.  CO. 

(Supreme  Court  of  Minnesota.    Nov.  23,  1906.) 
1.  EviDKNCE— Posrrivs  and  Nioativk  Tbsti- 

UONT  —  RAII.B0ADS  —  ACCIDENTS    AT    CBOSS- 

IHG — Signals. 

When  it  is  alle^  that  the  bell  on  a  locomo- 
tive was  not  rung  as  the  train  approached  a 
crossing,  the  evidence  of  witnesses  who  were 
present,  conscious,  in  the  possession  of  their 
physical  senses,  and  listening  for  signals,  that 
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th^  ffid  not  hear  It  ring  has  probative  valae 
anmeient  to  take  the  Issne  to  the  jary,  although 
other  wltneflsea  testify  that  the  bell  did  ring. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  BTidenc*.  fi  2432-2435;  toL  41,  Rafl- 
roads,  «  1142.] 

2,  NKGUOENOE— IMFDTED  NEOLIGENCE. 

When  a  person  employs  a  livery  team  with 
a  driver  to  carry  him  to  a  specified  place,  the 
relation  of  master  and  servant  does  not  exist 
between  the  passenger  and  the  driver.  Thejr  are 
not  engaged  in  a  common  employment  or  a  joint 
enterprise,  and  the  negligence  of  the  driver,  in 
driving  upon  a  railway  track  without  taking 
proper  precautions  to  ascertain  the  approach  of 
a  train,  is  not  imputable  to  the  p&ssenger.  The 
latter,  however,  is  responsible  for  his  own  per- 
sonal negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  |  143.] 

3.  Same. 

The  primary  duty  of  caring  for  the  safety 
of  the  vehicle  and  passengers  rests  upon  the 
driver,  and,  unless  the  danger  is  obvious  or  is 
known  to  the  passenger,  the  latter  may  rely  up- 
on the  assumption  that  the  driver  will  exercise 
proper  care  and  caution  in  approaching  a  place 
of  danger.  But,  if  the  passenger  knows  that  the 
driver  is  Incompetent  or  careless,  or  sees  that 
the  driver  is  not  aware  of  the  danger  and  is 
not  taking  proper  precautions,  it  is  his  duty  to 
notify  him  of  the  danger  and  a  failure  to  do  so 
is  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  |  143.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Pipestone 
County;  P.  E.  Brown,  Judge. 

Action  by  Clarence  H.  Cotton  against  the 
Wlllmar  &  Sioux  Falls  Railway  Company. 
Verdict  for  plainttft.  From  an  order  deny- 
ing new  trial,  defendant  appeals.    Affirmed. 

Wm.  B.  Begg,  0.  H.  Wlnsor,  and  W.  F. 
McNaugbton,  for  appellant  Janes  &  Janes, 
for  respondent 

ELLIOTT,  3.  On  the  evening  of  December 
21,  1906,  the  respondent.  Cotton,  engaged  a 
livery  team  and  driver  to  take  him  from 
Bell  Rapids,  S.  D.,  to  Jasper,  Minn.  The 
vehicle  was  a  common,  single-seated,  two-horse 
buggy,  and  the  driver  was  a  young  man  about 
19  years  of  age  who  had  had  experience 
and  was  familiar  with  the  route  over  which 
tbey  were  to  pass.  By  the  time  they  reached 
th6  village  of  Jasper  it  was  dark  and  the 
lights  were  burning  in  the  streets  and  houses. 
The  weather  was  cool,  the  top  of  the  buggy 
up,  and  the  side  and  back  curtains  were 
drawn.  Both  the  respondent  and  the  driver 
wore  heavy  ooats  with  the  collars  turned  up 
but  not  In  such  manner  as  to  interfere  materi- 
ally with  their  hearing.  Wall  street,  upon 
which  they  entered  the  village,  crosses  the 
appellant's  railway  track  at  a  point  about 
seven  rods  east  of  where  the  street  crosses 
a  bridge  or  culvert  The  street  runs  east 
and  west  and  the  railway  track  extends  prac- 
tically north  and  south.  The  depot  building 
la  on  the  east  side  of  the  track  and  Just 
south  of  the  street  crossing.  When  the  team 
was  between  60  and  70  rods  from  the  track, 
both  the  req>ondeut  and  the  driver  heard 


the  whistle  of  a  locomottve.  Tbey  continued 
on  at  a  brisk  pace  until  they  crossed  the 
bridge  when  the  team  was  brought  to  a  walk 
and  the  respondent  leaned  forward  and  look- 
ed and  listened  for  the  approaching  train. 
At  the  same  time  the  driver  who  sat  on  the 
respondent's  right,  toward  the  south,  also 
looked  out  and  listened  for  the  train.  It 
does  not  appear  that  the  driver  saw  anything 
or  made  any  remark,  although  the  engine 
of  the  train  must  have  then  been  behind,  and 
concealed  from  view  by,  the  station  building 
and  the  train  extending  towards  the  south 
where  it  would  have  been  visible  In  the 
daytime.  The  respondent,  however,  saw  a 
light  some  600  or  700  feet  up  the  track  to 
the  northward,  which  he  assumed  to  be  the 
headlight  of  a  locomotive  and  said,  "There  Is 
the  headlight"  Assuming  apparently,  that 
they  had  ample  time  to  cross  the  track  be- 
fore the  train  would  come  that  distance, 
both  parties  settled  back  in  the  seat,  the 
driver  touched  the  horses  with  the  whip  and 
drove  rapidly  upon  the  track.  They  were 
struck  by  the  train  coming  from  the  south 
and  the  respondent  sustained  injuries  for 
which  he  recovered  a  verdict  for  $6,000.  The 
appeal  Is  from  an  order  denying  a  motion  by 
the  railway  company  for  Judgment  notwith- 
standing the  verdict  or  for  a  new  trial. 

The  appellant  contends  that  the  evidence 
was  not  sufficient  to  establish  negligence  on 
the  part  of  the  railway  company,  but  showed 
conclusively  that  the  accident  was  caused  by 
the  negligence  of  the  respondent  In  failing 
to  use  the  proper  care  for  his  awn  safety. 
The  complaint  alleges  as  negligence  (a)  that 
the  defendant  ran  the  train  over  the  street 
at  a  dangerous  and  onusual  rate  of  speed; 
(b)  failed  to  provide  the  engine  with  a  proper 
headlight;  (c)  neglected  to  keep  a  watchman 
at  the  crossing;  and  (d)  failed  to  give  any 
signal  of  the  approach  of  the  train.  These 
claims  were  all  submitted  to  the  Jury,  but  upon 
this  appeal  it  Is  conceded  that,  if  the  rail- 
way company  was  negligent,  it  was  in  fail- 
ing to  ring  the  bell  as  the  train  approached 
the  crossing.  The  appellant  contmds  (1) 
that  there  was  no  substantial  evidence  tend- 
ing to  show  that  the  bell  was  not  rung;  (2) 
that  the  evidence  showed  that  the  respondent 
personally  participated  in  the  acts  and  con- 
trolled the  driver  in  the  management  of  the 
team,  and  was  thus  guilty  of  contributory 
negligence;  (3)  that  the  court  erroneously 
charged  the  Jury  as  to  the  burden  of  proof 
and  as  to  the  relation  between  the  driver 
and  the  respondent;  and  (^  that  the  verdict 
was  excessive. 

1.  The  allegation  being  that  the  bell  wu 
not  rung  it  was  competent  to  proye  the  nega- 
tive fact  by  the  testimony  of  competent  wit- 
nesses who  were  so  situated  that  they  might 
and  probably  would,  have  heard  the  sound 
had  the  bell  been  rung.  The  plaintiff  at 
leged,  and  was  required  to  prove,  that  the 
bell  did  not  ring.  The  fact  In  Issue  was  wheth- 
er at  a  certain  time  and  place  certain  sounds 
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were  produced.  Silence  Is  as  mucli  a  fact  as 
sonnd  and  tJtie  proof  of  one  disprovea  the 
other.  If  a  witness  heard  a  sound  the  neces- 
sary implication  is  that  he  was  where  he 
could  hear  the  sound,  but  the  fact  that  a  wit- 
ness did  not  hear  a  sound  carries  with  it  no 
such  implication.  Therefore  when  it  is 
Bought  to  prove  the  nonexistence  of  sound  by 
the  testimony  of  witnesses  the  conditions  es- 
sential to  the  competency  of  the  evidence 
must  be  supplied.  The  probative  value  to 
be  given  to  the  fact  that  a  witness  did  not 
hear  the  sound  depends  upon  the  condition 
of  Ills  senses,  his  proximity  to  the  place,  the 
degree  of  attention,  and  other  such  circum- 
stances which  render  it  more  or  less  probable 
that,  if  the  sound  had  been  made,  the  witness 
would  have  heard  it  Hence  the  mere  state- 
ment of  a  witness  that  he  did  not  hear  a  bell ' 
ring  is  valueless  as  evidence,  unless  it  further 
appears  that  he  was  able  to  hear  and  was 
In  a  position  and  under  conditions  wliere 
be  would  probably  have  heard  the  sound 
had  it  been  made.  The  degree  of  attention 
will  affect  the  value  of  the  evidence,  but  the 
fact  that  the  witness  was  not  giving  his 
direct  attention  at  the  time  for  the  purpose 
of  learning  whether  signals  were  given  will 
not  destroy  the  value  of  the  evidence  if  he 
was  present  at  the  crossing,  was  conscious, 
and  in  the  possession  of  his  ordinary  senses, 
and  testifies  positively  that  he  beard  no  sig- 
nal. The  testimony  of  a  witness  that  he  did 
not  hear  a  bell  rung  is  thus  of  itself,  as 
against  direct  and  positive  testimony  of  an- 
other that  the  bell  did  ring,  no  evidence  that 
it  did  not  ring,  but,  taken  in  connection  with 
evidence  showing  that  the  witness  could  and 
prolMibly  would  have  heard  it,  had  it  been 
rung,  and  that  he  was  listening  to  hear  It 
ring,  is  evidence  that  It  did  not  ring.  The 
position  and  situation  of  the  witnesses,  the 
attention  they  were  giving,  and  their  credibil- 
ity, and  the  weight  of  the  evidence  are  ques- 
tions for  the  jury.  Moran  v.  Eastern  Ry.  CJo., 
48  Minn.  46,  60  N.  W.  930;  Oreen  v.  Eastern 
By.  Co.,  52  Minn.  79,  53  N.  W.  806;  Peterson 
V.  Mpls.  Street  By.  Co.,  90  Minn.  62,  95  N.  W. 
751;  Tenn.  etc.,  B.  Co.  v.  Hansford,  125  Ala. 
849,  28  South.  46 ;  Dyer  v.  Erie  By.  Co.,  71 
N.  T.  236 ;  Johanson  v.  Boston  &  M.  By.  Co. 
(Mass.)  26  N.  E.  426 ;  Walsh  v.  Ballway  Co., 
171  Mass.  52,  60  N.  E.  453;  Marcott  v.  Ball- 
way  Co.,  49  Mich.  101, 13  N.  W.  374;  Mcliean 
T.  Erie  By.  Co.,  69  N.  J.  Law,  57,  54  Atl.  238; 
Id.;  70  N.  J.  Law,  337,  67  Atl.  1132;  Good- 
win V.  Central  By.  Co.  (N.  J.  Err.  &  App.)  64 
Atl.  136;  Northern  Central  R.  Co.,  v.  State 
(Md.)  60  Atl.  19;  Pumell  v.  B.  Co.,  122  N. 
C.  832,  29  S.  B.  953;  Beed  r.  Chicago,  etc., 
B.  Co.,  74  Iowa,  188,  37  N.  W.  149;  Atchi- 
son, etc.,  B.  Co.  V.  Feehan,  149  III.  202,  36 
N.  E.  1036;  Chicago,  etc.,  B.  Co.  v.  Eganolf, 
112  111.  App.  823;  Chicago,  etc.,  B.  Co.  y. 
PolUam,  111  111.  Aj^.  305 ;  McDuffle  v.  Lake 
Shore,  etc,  B.  Co.,  98  Mich.  356,  67  N.  W. 
248;  Murray  v.  Mo.  Pac.  B.  Co.,  101  Mo.  236, 
13  S.  W.  817,  20  Am.  St  Bep.  601.    Such  evi- 


dence, while  negative  In  form,  li  afiSrmatlve 
in  substance.  Orabill  y.  Ben,  110  111.  App. 
687.  The  cases  cited  by  appellant  are  not 
Inconsistent  with  this  rule,  as  a  careful  ex- 
amination of  the  facts  of  each  case  will 
disclose  that  some  essential  element  was  ab- 
sent In  Bohon  v.  Bailway  Co.  (Wis.)  21  N- 
W.  241,  and  Tully  v.  Fitchburg  Ry.  Co.,  134 
Mass.  499,  stress  is  laid  upon  the  inadequacy 
of  such  evidence.  The  substance  of  these  de- 
cisions is  that  it  is  not  enough  for  a  witness 
to  say  merely  that  he  does  not  remember  hav- 
ing heard  a  bell  ring.  "Courts  have  often  been 
asked,"  says  Wigmore,  "to  exclude  testimony 
based  on  what  may  be  called  negative  knowl- 
edge— i.  e.,  testimony  that  a  fact  did  not  oc- 
cur— founded  upon  the  witness'  failure  to 
hear  or  see  a  fact  which  he  would  supposedly 
have  heard  or  seen  if  it  bad  occurred.  But 
there  is  no  Inherent  weakness  in  this  kind  of 
knowledge.  It  rests  upon  the  same  data  of 
the  senses.  It  may  even  sometimes  be  strong- 
er than  affirmative  impressions.  The  only 
requisite  is  that  the  witness  should  have  been 
so  situated  that  In  the  ordinary  course  of 
events  he  would  have  heard  or  seen  the  fact 
had  It  occurred."  Wigmore,  Elvldence,  vol. 
1,  I  664;  Elliott,  Ev.  vol.  2,  g  969;  Thomp- 
son, Negligence,  vol.  6,  i  7865;  6  Current 
Law,  13G9.  The  evidence  was  sufficient  to 
Justify  the  court  in  submitting  the  question 
to  the  Jury.  The  engineer  and  fireman,  wit- 
nesses for  the  defendant,  testified  that  the 
bell  was  rung  in  the  usual  manner  as  the 
locomotive  approached  the  street  crossing. 
The  defendant's  witness  Larson,  who  stood 
on  the  crossing,  saw  the  team  approaching, 
appreciated  the  danger  of  an  accident,  and 
shouted  to  the  occupants  of  the  buggy  to  stop, 
was  not  asked  with  reference  to  the  ringing 
of  the  bell,  although  he  testified  that  he  beard 
the  whistle  blow  and  saw  the  headlight  of 
the  locomotive.  The  respondent  and  the 
driver  testified  that  they  did  not  hear  the  bell 
ring.  There  was  evidence  that  they  were 
within  a  few  rods  of  the  approaching  engine, 
the  night  was  dark  and  frosty;  there  was 
but  little  wind  blowing;  they  were  ilstenlng 
for  the  approach  of  an  expected  train;  their 
minds  were  In  a  condition  under  which  It 
Is  more  than  probable  that  they  would  have 
heard  the  ringing  of  a  bell  on  an  engine  com- 
ing from  the  south  although  they  understood 
that  the  train  was  approaching  from  the  north ; 
they  were  conscious;  were  In  the  exercise  of 
their  ordinary  senses;  and  their  sense  of 
hearing  was  not  materially  affected  by  their 
coat  collars.  Under  all  the  circumstances 
the  jury  might  reasonably  infer  that  they 
would  have  heard  the  bell  if  it  bad  been  rung. 
2.  While  the  appellant  does  not  contend 
that  the  doctrine  of  Imputed  negligence  ap- 
plies, the  argument  would  lead  to  the  im- 
position of  a  duty  upon  the  passenger  in 
excess  of  that  which  has  been  approved  by 
this  court  In  Thoroughgood  v.  Bryan,  8 
M.  O.  &  S.  114,  It  was  held  that  a  passenger 
upon  the  vehicle  of  a  common  carrier  who 
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sustains  an  Injury,  which  Is  the  result  of  the 
concurrent  negligence  of  the  person  In  charge 
of  such  vehicle  and  a  third  person.  Is  so  Iden- 
tified with  the  driver  as  to  be  chargeable  with 
his  negligence  In  an  action  against  the  latter. 
This  case  was  followed  with  some  modifica- 
tions by  a  few  American  courts,  notably  Wis- 
consin and  Michigan.  Prldeauz  v.  Mineral 
Point,  43  Wis.  513,  28  Am.  Rep.  558;  Olson  v. 
Lucli,  103  Wis.  38,  79  N.  W.  29;  Mullen  v. 
Owosso,  100  Mich.  103,  58  N.  W.  663,  23  L. 
R.  A.  693,  43  Am.  St  Rep.  436.  In  Follman 
V.  City  of  Mankato,  35  Minn.  522,  29  N.  W. 
317,  59  Am.  St.  Rep.  840,  this  court  refused 
to  accept  the  doctrine  of  Imputed  negligence. 
It  there  appeared  that  the  plaintiff  was  rid- 
ing In  a  private  carriage  at  the  Invitation  of 
the  owner  and  was  injured  by  the  concurrent 
negligence  of  the  driver  ^d  a  third  person. 
The  theory  of  the  Identity  of  the  passenger 
And  the  driver  upon  wbicl^  the  £>ngll8h  case 
rested,  had  It  been  adopted,  would  have  pre- 
vented a  recovery  upon  the  facts,  but  It  was 
beld  that  as  the  plaintiff  w«8  without  fault 
and  had  no  authority  over  Xhe  driver,  she 
could  recover.  Mr.  Justice  DJckinson  noted 
the  fact  that  Tboroughgood  v.  Bryan  had 
been  subjected  to  criticism  In  England,  and 
In  the  following  year,  after  very  elaborate 
consideration,  the  doctrine  was  repudiated 
by  the  Ck>urt  of  Appeals  in  the  case  of  The 
Bemlne,  12  L.  R.  Prob.  Dlv.  68  (1887).  The 
Acierican  courts  have  very  generally  declined 
to  approve  the  doctrine  of  Tboroughgood  v. 
Bryan  but  have  not  been  able  to  agree  upon 
the  extent  of  the  duty  which  rests  upon  a  per- 
son who  rides  In  a  vehicle  which  is  driven 
by  a  person  over  whom  he  has  no  direct 
control.  Bennett  v.  N.  J.  Ry.  Ck).,  36  N.  J. 
Law,  225,  13  Am.  Rep.  435;  Western  Ry.  Co. 
v.  Steinbrenner,  47  N.  J.  Law,  161,  54  Am- 
Rep.  126 ;  Becke  v.  Railway  Co.,  102  Mo.  648, 
IS  S.  W.  1053,  9  L.  R.  A.  157.  One  group  of 
cases  charges  the  passenger  with  the  abso- 
lute duty  of  keeping  a  lookout  for  his  own 
safety,  and  does  not  permit  him  to  trust  to 
the  care  of  the  driver,  while  another  allows 
him  to  rely  upon  a  driver,  whom  he  believes 
to  be  careful  and  competent,  without  being 
subject  to  the  implication  of  negligence.  2 
Thompson,  Neg.  i  1621,  and  cases  there  cited. 
But  tha  role  which  has  met  with  general 
approval  In  the  more  recent  cases  makes  the 
passenger  responsible  only  for  his  personal 
negligence,  and  leaves  it  to  the  Jury  to  de- 
termine whether,  under  the  circumstances, 
he  was  Justified  in  trusting  his  safety  to  the 
care  of  the  driver  and  not  looking  and  listen- 
ing for  himself.  The  negligence  of  the  driv- 
er Is  thus  not  Imputed  to  the  guest  or  pas- 
senger, but  the  circumstances  may  be  such 
as  to  make  it  the  duty  of  the  passenger  to 
look  and  listen  and  attempt  to  control  the 
driver  for  his  own  protection.  The  passen- 
ger Is  tnus  held  responsible  for  his  own  neg- 
ligence but  not  for  the  negligence  of  the  driv- 
er.   He  must  exercise  due  care  and  caution. 


and,  if  bis  negligence  contributes  approxi- 
mately to  the  accident,  he  cannot  recover 
damages.  West  Chicago,  etc.,  Ry.  Co.  v. 
Piper.  165  111.  325,  46  N.  E.  186;  Mo.,  etc.. 
Ry.  Co.  V.  Bussey,  66  Kan.  735,  71  Pac.  261; 
Whitman  ▼.  Fisher,  98  Me.  575,  57  Atl.  895; 
Indianapolis  Street  Ry.  Co.  v.  Johnson,  103 
Ind.  518,  72  N.  B.  571;  and  cases  collected 
in  a  note  to  Colorado,  etc.,  R.  Co.  y.  Thomas 
(33  Colo.  517,  81  Pac.  801,  70  L.  R.  A.  681) 
8  Am.  ft  Eng.  Ann.  Cas.  703.  In  III.  C«it. 
Ry.  Co.  V.  McLeod,  78  Miss.  334,  29  Sootb. 
76,  62  L.  R.  A.  954,  84  Am.  St.  Rep.  630,  it 
was  said  that,  where  the  danger  Is  apparent, 
the  passenger  is  chargeable  with  the  duty 
of  taking  some  action  to  control  the  conduct 
of  the  driver.  In  Crescent  Township  v. 
Anderson,  114  Pa.  6i3,  8  AU.  379,  60  Am.  St 
Rep.  367;  and  Dean  v.  Penn.  Ry.  Co,  129  Pa. 
514,  18  AO.  718,  6  L.  R.  A.  143,  15  Am.  St 
Rep.  733,  it  was  held  that  where  the  danger 
is  obvious  or  the  passenger  has  knowledge 
of  its  existence,  he  Is  chargeable  with  n^- 
ligence.  In  Dryden  v.  Penn.  Ry.  C!o.  (Pa.) 
61  Atl.  249,  It  was  said  that  the  immunity 
of  the  passenger  "is  not  absolute  to  the  ex- 
tent of  excusing  reasonable  caution  in  the 
face  of  patent  danger."  A  passenger  certain- 
ly would  be  negligent  If  he  relied  on  a  driver 
who  was  known  to  be  intoxicated  or  other- 
wise Incompetent  Roach  v.  Railway  Co., 
93  6a.  786,  21  S.  B.  67;  Meenagh  v.  Buck- 
master,  26  App.  Dlv.  (N.  Y.)  451,  60  N.  Y. 
Supp.  85.  Many  other  cases  might  be  cited 
to  Illustrate  the  rule  that  a  guest  or  passen- 
ger riding  in  a  vehicle  with  a  driver,  over 
whose  conduct  he  has  no  rightful  control,  is 
required,  nevertheless,  to  exercise  reasonable 
care  for  bis  own  safety.  In  Howe  ▼.  Mpls.. 
etc.,  Ry.  Co.,  62  Minn.  71,  64  N.  W.  102,  30 
L.  R.  A.  684,  64  Am.  St  Rep.  616,  the  court 
said:  "We  think  that  it  would  hardly  occur 
to  a  man  of  ordinary  prudence  while  riding 
as  a  passenger  with  a  competent  driver,  who 
he  had  no  reason  to  suppose  was  neglecting 
his  duty,  that  he  was  required  when  ap- 
proaching a  railway  crossing  to  exercise  the 
same  degree  of  diligence  In  looking  and  listen- 
ing for  approaching  trains  that  be  would  if 
he  himself  had  the  control  and  management 
of  the  team,  and  our  conclusion  Is  that  a 
court  cannot  bold,  as  a  matter  of  law,  tliat 
a  passenger  having  no  control  over  the  team 
or  Its  management  Is  guilty  of  negligence 
merely  because  he  does  not  exercise  the  same 
degree  of  vigilance  in  looking  and  listening 
at  a  railway  crossing  which  is  required  of 
the  one  having  the  control  and  management 
of  the  team.  It  is  a  matter  of  common 
knowledge  that  under  ordinary  circumstan- 
ces, passengers  do  largely  rely  on  the  driver, 
who  has  exclusive  control  and  management 
of  the  team,  exercising  the  required  care 
when  approaching  a  railway  crossing,  and 
we  do  not  think  that  the  courts  are  Justified 
in  adopting  the  hard  and  fast  rule  that  they 
are  guilty  of  negligence  In  so  doing.    Every 
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case  mast  stand  largely  upon  the  particnlar 
facts."  Tbls  rule  which  makes  the  negli- 
gence of  the  passenger,  under  all  the  circum- 
stances, a  question  for  the  Jury  was  applied 
in  Johnson  v.  St.  Paul,  etc.,  Ry.  Co.,  67  Minn. 
260,  69  N.  W.  900,  36  L.  R.  A.  586;  Fin- 
ley  V.  Chicago,  etc.,  Ry.  Co.,  71  Minn.  471, 
74  N.  W.  174;  Woslka  ▼.  St  Paul  City 
Ry.  Co.,  80  Minn.  364,  83  N.  W.  386;  Lam- 
mers  v.  G.  N.  Ry.  Co.,  82  Minn.  120,  84  N.  W. 
728;  Cunningham  t.  Thief  River  Falls,  84 
Minn.  21.  86  N.  W.  763.  The  question  of  the 
respondent's  contributory  negligence  was 
thus  for  the  Jury  to  determine  unless  the 
evidence  was  such  as  to  require  the  court  to 
determine  It  as  a  question  of  law. 

(3)  The  appellant  contends  that  the  court 
erroneously  Instructed  the  Jury  as  to  the 
relation  which  existed  l)etween  the  respondent 
and  the  driver.  The  rule  that  the  driver's 
negligence  Is  not  imputable  to  a  person  who 
is  being  carried  in  a  vehicle  is  only  applica- 
ble In  cases  where  the  relation  of  master 
and  servant  or  principal  and  agent  does  not 
exist.  The  negligence  of  a  person's  own 
driver  Is  imputable  to  blm.  Markowitz  ▼. 
Metropolitan  St.  Ry.  Co.,  186  Mo.  350,  85 
S.  W.  351,  69  U  R.  A.  389;  Read  v.  City, 
etc.,  Ry.  Co.,  116  Ga.  366,  41  S.  E.  629.  So 
where  the  parties  are  engaged  in  a  Joint 
enterprise  or  In  a  common  employment  the 
negligence  of  one  Is  imputable  to  all.  Boy- 
den  V.  Fitchburg,  etc.,  Ry.,  72  Vt  80,  47  AtL 
409;  Donnelly  v.  Brooklyn  City  Ry.  Co., 
109  N.  Y.  16,  15  N.  E.  733.  In  Cunningham 
V.  Thief  River  Falls,  84  Minn.  27,  86  N.  W. 
765,  the  court  said:  "Parties  cannot  be  said 
to  be  engaged  in  a  Joint  enterprise,  within 
the  meaning  of  the  law  of  negligence,  un* 
less  there  be  a  community  of  interest  In  the 
objects  or  purposes  of  the  undertaking,  and 
an  equal  right  to  direct  and  govern  the  move- 
ment and  conduct  of  each  of  them  with  re- 
spect thereto.  Each  must  have  some  voice 
and  right  to  be  heard  In  Its  control  and  man- 
agement" These  parties  were  not  engaged 
In  a  Joint  enterprise,  neither  did  the  rela- 
tion of  principal  and  agent  or  master  and 
servant  exist  between  them.  The  respond- 
ent had  contracted  to  be  conveyed  to  Jas- 
per for  an  agreed  consideration.  He  was  a 
passenger  in  a  quasi  public  conveyance,  and 
bad  no  rightful  control  over  the  actions  of 
the  driver.  Neither  party  had  the  right  to 
direct  the  movements  of  the  other.  The 
respondent  asked  the  liveryman  at  Bell 
Rapids  what  be  would  charge  to  take  him 
to  Jasper,  and  was  Informed  that  he  would 
do  it  for  $2.50.  Later  In  the  day  he  tele- 
phoned for  the  team  and  the  liveryman  sent 
)t  with  Nelson  as  driver.  The  driver  was 
the  servant  of  the  liveryman.  This  Is  all 
the  evidence  as  to  the  contract  of  hiring,  and 
It  falls  to  show  any  relationship  which  would 
charge  the  respondoit  with  responsibility  for 
the  actions  of  the  driver.  In  Randolph  v. 
O'Rtordon,  155  Mass.  331,  29  N.  E.  583,  it 


was  held  that  the  relationship  of  master  and 
servant  was  not  created  by  a  mere  contract 
for  conveyance  in  a  livery  team.  The  court 
said:  "Whether  the  hack  and  driver  were 
hired  at  a  public  stand  or  of  a  private  person 
could  make  no  dlCterence,  nor  whether  the  par- 
ty furnishing  them  was  engaged  In  the  busi- 
ness of  a  common  carrier  or  not"  See,  also, 
LitUe  V.  Hackett,  116  U.  S.  366,  6  Sup.  Ct 
891,  29  li.  Ed.  652;  Lewis  v.  Long  Island 
Ry.  Co.  (N.  T.)  56  N.  E.  548;  Sluder  v. 
Transit  Co.,  189  Mo.  139,  88  S.  W.  648,  and 
Qnarman  v.  Burnett  6  M.  &  W.  449.  A  care- 
ful examination  of  the  evidence  satisfies  us 
that  the  question  of  respondent's  contribu- 
tory negligence  was  under  all  the  circum- 
stances for  the  Jury  to  determine.  It  differs 
very  materially  from  the  case  of  Shlndelus 
V.  St  Paul,  etc.,  Ry.  Co.,  80  Minn.  364,  83  N. 
W.  386,  In  which  it  appeared  that  the  plain- 
tiff neither  looked,  listened,  nor  took  any 
precautions  whatever  for  his  own  protection. 
It  Is  claimed  that  the  respondent  actively 
participated  in  the  negligence  of  the  driver. 
The  respondent  did  not  assume  to  control 
the  actions  of  the  driver  unless  it  was  by  the 
statement  or  exclamation  with  reference  to 
the  headlight  It  is  evident  that  this  state- 
ment did  not  cause  the  driver  to  relax  his 
vigilance  or  Induce  him  to  do  anything  tbat 
he  would  not  otherwise  have  done.  He  had 
himself  leaned  forward  and  looked  in  the 
direction  from  which  the  train  was  approach- 
ing. The  respondoit's  statement  may  have 
prevented  him  from  looking  to  the  north,  but 
this  was  of  no  consequence  as  the  train  was 
not  coming  from  that  direction.  There  was 
evidence  tending  to  show  that  the  respondent 
looked  and  listened  for  an  approaching 
train;  that  he  saw  a  light  which  be  erron- 
eously assumed  to  be  the  headlight  of  an  ap- 
proaching locomotive;  that  he  looked  and 
listened  for  the  approaching  train;  that  had 
the  light  seen  by  him  been  the  headlight 
there  would  have  been  ample  time  to  cross 
the  track  without  injury;  that  he  observed 
the  driver  looking  and  listening,  and  there 
was  nothing  to  show  that  he  had  any  reason 
for  doubting  that  the  driver  was  an  ordinari- 
ly cautious  and  competent  person.  Consid- 
ering all  the  circumstances  in  connection 
with  the  fact  that  the  respondent's  attention 
was  diverted  to  the  light  which  he  erroneous- 
ly assumed  to  be  the  headlight  of  the  loco- 
motive of  the  approaching  train  (Peterson  ▼. 
Mpls.  St  Ry.  Co.,  90  Minn.  52,  95  N.  W.  751), 
it  Is  apparent  that  there  was  sufficient  evi- 
dence to  take  the  issue  of  contributory  neg- 
ligence to  the  Jury  and  to  sustain  its  finding 
that  the  respondent  was  not  guilty  of  con- 
tributory negligence. 

(4)  While  the  amount  of  damages  awarded 
is  liberal.  It  Is  not  so  excessive  as  to  Justify 
us  in  Interfering  with  the  order  of  the  trial 
court 

The  other  assignments  of  error  have  been 
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carefully  considered  and  fonnd  without  suf- 
ficient merit  to  justify  a  reversal. 

The  order  from  which  the  appeal  Is  taken 
la 'therefore  affirmed. 


MB7BR  T.  TOWN  OP  PETERSBURG  et  al. 
(Supreme  Court  of  Minnesota.    Dec.  7,  1906.) 

Highways  —  Ebtabubeuent  —  Statutoby 

Ubgk. 

Where  a  strip  of  land  has  been  claimed 
to  be  a  highway  by  statutory  user,  under  the 
proTisions  of  section  1832,  Gren.  St.  1804,  and 
all  of  the  provisions  of  the  statute  as  to  its 
use  have  been  complied  with.  It  is  a  legal  high- 
way, although  the  landowner  and  the  public 
auuiorities  may  have  been  mistalcen  as  to  the 
true  location  of  a  section  line  which  they  be- 
lieved to  have  been  the  center  of  the  highway 
as  used. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  {  la] 

(Syllabus  by  the  C!ourt.) 

Appeal  from  District  Court,  Jackson  (boun- 
ty;  Lorln  Cray,  Judge. 

Action  by  Mary  Meyer  against  the  town  of 
Petersburg  and  others.  Judgment  ordered 
fen:  plaintiff.  From  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

See  104  N.  W.  899. 

Knox  &  Faber,  for  appellant  Albert  R. 
Allen,  De  Forrest  Ward,  and  William  H.  Mil- 
ler, for  respondent 

START,  O.  J.  This  action  was  brought  In 
the  district  court  of  the  county  of  Jackson 
to  enjoin  the  defendant  town  and  Its  board 
'  of  supervisors  from  removing  certain  fences 
erected  on  the  land  of  the  plaintiff.  The 
defense  was  that  the  locus  in  quo  was  a 
public  highway ;  that  the  fences  were  in  the 
highway,  and  were  removed  by  the  defend- 
ants as  an  obstruction  to  Its  use.  The  cause 
was  tried  by  the  court  without  a  Jury,  find- 
ings of  fact  were  made,  and,  as  a  conclusion 
of  law.  Judgment  was  ordered  for  the  plain- 
tiff on  the  merits.  The  defendants  appealed 
from  an  order  denying  their  motion  for  a 
new  trial.  The  conclusion  of  law  of  the 
trial  court  that  the  plaintiff  was  entitled  to 
Judgment  necessarily  rests  upon  the  prop- 
osition that  the  locus  in  quo  was  not  a  pub- 
lic highway.  The  correctness  of  the  prem- 
ises presents  the  only  question  for  our  con- 
sideration. 

If  any  public  highway  was  shown  In  this 
case  It  was  one  acquired  by  statutory  user. 
The  evidence  shows  that  an  attempt  was 
made  In  1871  by  the  town  supervisors  to  lay 
out  a  highway  along  the  section  line  on  the 
south  side  of  the  plalntifTs  land,  but  the  only 
evidence  to  support  this  claim  of  the  plain- 
tiff that  a  highway  was  legally  laid  was  an 
order  of  the  supervisors  purporting  to  lay 
the  road  along  the  section  line.  This  order 
recited  on  Its  face  that  the  action  of  the 
supervisors  was  based  upon  a  petition  of  six 
legal  voters  Instead  of  six  freeholders  as  then 


required  by  statute.  Gen.  Laws  1868»  p. 
85,  c.  48,  f  2,  which  was  repealed  by  Gtaa. 
Laws  1873,  p.  114,  c  6,  8  74.  The  order  was 
prima  facie  evidence  of  the  Jurlsdlctioiial 
facts  therein  recited.  A  petition  such  aa 
was  required  by  statute  was  a  Jurlsdlctioiial 
prerequisite  to  the  laying  out  of  a  legal  higb- 
way.  C!assldy  r.  Smith,  13  Minn.  128  (GIL 
122).  Therefore,  the  order  failed  to  recite 
a  Jurisdictional  fact  and,  standing  alone, 
the  order  was  not  sufficient  to-  show  that  a 
legal  highway  had  been  laid  out  The  evi- 
dence Is  practically  undisputed,  and  the  trial 
court  so  found  that  at  and  along  the  locus  in 
quo  a  road  was  opened,  and  that  ever  since 
die  year  1889  It  had  been  graded,  bridged, 
traveled,  kept  In  repair,  and  worked  con- 
tinuously as  a  public  highway.  The  conrt, 
however,  found  that  such  highway  bad  l>een 
opened,  traveled,  used,  kept  in  repair,  and 
worked  as  a  public  highway  under  tbe  mls>- 
taken  belief  on  the  part  of  the  town  super- 
visors and  the  plaintiff  that  snch  highway- 
was  in  fact  on  the  section  line  on  the  south 
boundary  of  the  plaintiff's  land  where  the 
attempt  to  lay  a  highway  in  1871  had  been 
made.  And,  further,  that  the  center  line  of 
the  highway  as  opened  and  traveled  and  kept 
In  repair  was  72  feet  north  of  the  section 
line.  The  finding  of  the  trial  court  as  to 
the  mistake  of  the  parties  and  the  true  loca- 
tion of  the  section  comer  and  line  Is  chal- 
lenged by  the  defendants  on  the  ground  that 
it  is  not  sustained  by  the  evidence.  While 
the  evidence  on  those  questions  was  conflict- 
ing we  are  of  the  opinion  that  it  was  suffi- 
cient to  support  the  finding.  The  basis  of 
the  trial  court's  conclusion  of  law  that  there 
was  no  highway  at  the  locus  In  quo  was  the 
fact  that  the  road  liad  been  opened,  kept  In 
repair,  worked,  and  traveled  as  a  public  high- 
way continuously  for  more  than  six  years 
upon  the  mistaken  belief  of  the  plaintiff  and 
town  supervisors  that  the  road  was  on  the 
section  line.  And,  further,  that  except  for 
such  mistake  a  public  highway  at  the  locus 
In  qno  by  statutory  user  had  been  established. 
The  pivotal  question  then,  is  this :  Did  such 
mistaken  belief  of  the  parties  bar  the  public 
from  acquiring  a  public  highway  by  statu- 
tory user?  We  answer  the  question  in  the 
negative. 

The  statute  applicable  to  this  case  Is  this : 
"When  any  road  or  portion  thereof  shall 
have  been  used  and  kept  in  repair  and  work- 
ed for  six  years  continuously  as  a  public 
highway  the  same  shall  be  deemed  as  having 
been  dedicated  to  the  public,  and  be  and  re- 
main until  lawfully  vacated  a  public  high- 
way whether  the  same  has  ever  been  laid  out 
as  a  public  highway  or  not"  Gen.  St  18!H, 
8  1832.  See  amendment  to  the  statute  as  to 
the  width  of  highways  so  acquired.  Laws 
1905,  p.  85,  c.  66,  g  1.  This  court  in  a  number 
of  cases  has  considered  the  nature  and  ef- 
fect of  this  statute.  In  the  case  of  Miller  t. 
Town  of  Corinna,  42  Minn.  391,  44  N.  W.  127, 
it  was  held  that  "the  statute  Is,  in  effect. 
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similar  to  the  statute  of  limitations  as  ap- 
plied to  real  estate.  The  owner  must  bring 
bla  action  within  the  time  speclfled  from  the 
commencement  of  a  continuing  disseisin, 
whether  be  has  actual  notice  of  the  disseisin 
or  not,  or  be  barred."  In  Marchand  t.  Town 
of  Maple  Grove.  48  Minn.  271,  SI  N.  W.  608, 
the  statute  la  declared  to  be  "a  statute  of 
limitations,  in  effect,  predicated  and  <Hily 
Justifiable  upon  a  claim  of  actual  adverse 
possession  and  Improvement  for  the  period 
of  six  continuous  years."  It  was  also  held 
in  Klenk  v.  Town  of  Walnut  Lake,  61  Minn. 
881,  63  N.  W.  703,  Mr.  Chief  justice  Gilfillan 
speaking  for  the  court,  that  "the  statute  Is 
somewhat  in  the  nature  of  a  statute  of  limi- 
tations prescribing  a  time  after  which,  under 
the  conditions  specified  In  it,  to  wit,  using, 
keeping  in  repair  and  working,  the  owner 
shall  not  be  heard  to  question  the  existence 
of  the  highway." 

Such  being  the  nature  and  effect  of  the  stat- 
nte.  It  follows  that  the  decisions  of  this 
court,  with  reference  to  the  effect  of  a  mis- 
take of  a  party  as  to  the  location  of  a  bounda- 
ry line,  upon  his  claim  of  adverse  possession, 
are  here  pertinent  if  not  strictiy  in  point  In 
the  case  of  Seymour,  Sabln  &  Co.  v.  Carll. 
81  Minn.  81,  16  N.  W.  496,  the  defendant  or 
bis  grantor  entered  upon  the  disputed  parcel 
of  land  and  held  actual  possession  thereof 
claiming  titie  thereto  under  a  mistake  as 
to  the  location  of  the  boundary  line  between 
bis  land  and  the  adjoining  land  of  the  plain- 
tiff. It  was  the  contention  of  the  plaintiff 
that  by  reason  of  the  mistake  the  possession 
of  the  defendant  was  not  adverse.  The  court 
conceded  that  the  plaintiff's  claim  was  sus- 
tained by  the  decisions  of  the  courts  of  some 
of  the  states,  but  declined  to  sustain  the 
claim  and  said:  "In  view  of  what  seems  to 
US  to  be  the  plain,  practical  purpose  of  the 
statute  which  deals  with  the  question  of 
actual  possession  by  the  adverse  claimant 
in  such  cases,  this  reasoning  does  not  appear 
to  be  sound,  and  we  are  unable  to  assent 
to  the  conclusions  sought  to  be  reached  by 
it.  The  result  would  be,  in  the  case  at  bar, 
that  the  statute  would  never  run,  whatever 
might  be  the  character  of  the  occupancy  or 
improvements,  or  the  length  of  time  contin- 
ued." The  rule  so  laid  down  was  followed 
in  Ramsey  v.  Glenny,  45  Minn.  401,  48  N.  W. 
322,  22  Am.  St  Rep.  736.  Reading  the  stat-' 
nte  in  question  in  the  light  of  those  decisions, 
we  find  that  it  unqualifiedly  declares  that  any 
road,  regardless  of  its  origin,  which  has  been 
used,  kept  in  repair,  and  worked  as  therein 
provided  shall  be  and  remain  a  pnbllc  high- 
way until  lawfully  vacated.  It  Is  true  that 
the  statute  also  declares  that  such  a  road 
"shall  be  deemed  as  having  been  dedicated 
to  the  public,"  however.  It  is  obvious  that 
tbe  right  of  the  public  to  claim  such  road 
as  a  highway  does  not  rest  on  any  Intention 
of  the  landowner,  which  Is  one  of  the  essen- 
tial elements  of  a  common-law  dedication, 
but  upon  the  possession,   use,   repair,   and 


working  of  the  road  as  a  public  highway  con- 
tinuously for  six  years.  Or  in  other  words, 
tbe  public,  by  virtue  of  this  short  statute  of 
limitations  as  to  tbe  adverse  possession  of 
land  for  the  purposes  of  a  blgbway,  acquires, 
if  the  conditions  of  the  statute  bave  been 
complied  with,  a  legal  highway  which  can 
only  be  vacated  or  changed  by  the  mode 
prescribed  by  the  statute.  Miller  v.  Town  of 
Corinna,  42  Minn.  891,  44  N.  W.  127;  Strong 
V.  Makeever,  102  Ind.  i78,  1  N.  B.  602,  4 
N.  E.  11;  Landers  v.  Town  of  Wbit^eld,  154 
IIL  630,  39  N.  E.  656.  It  follows  that  adjudg- 
ed cases  as  to  a  common-law  dedication  of  a 
highway,  or  cases  where  a  legal  blgbway  has 
been  laid  out  by  the  public  authorities  and 
there  baa  been  a  divergence  of  the  travel  from 
the  true  line  of  the  existing  legally  laid  out 
highway  (see  Bice  v.  Town  of  Walcott  64 
Minn.  459,  67  N.  W.  800,  and  State  v,  Welpton, 
34  Iowa,  144),  are  not  here  In  point  And  fur- 
ther that  where  a  strip  of  land  has  been 
claimed  to  be  a  highway  by  statutory  user, 
and  all  of  the  conditions  of  the  statute  have 
been  complied  with,  it  is  a  legal  highway  al- 
though the  landowner  and  the  public  author- 
ities may  have  been  mistaken  as  to  tbe  true 
location  of  a  section  line  which  they  believed 
to  have  been  the  center  of  the  highway  as 
used. 
Order  reversed,  and  a  new  trial  granted. 


GUBBINS  V.  ASHLEY  et  a!. 
(Supreme   Court  of   Michigan.    Dec.  3,  1906.) 

1.  Plbadino — Bux  OF  Particitlabs— Issues. 

Plaintiff  was  Induced  by  false  representa- 
tions to  pay  $1,000  for  an  option  for  the  pur- 
chase of  the  plant  of  a  food  company,  and,  in 
an  action  to  recover  the  money,  filed  a  declara- 
tion containing  the  common  counts  and  a  special 
count  for  deceit  A  bill  of  particulars  was  sub- 
sequently filed,  in  which  plaintiS!  alleged  tliat 
the  particulars  of  bis  demand  were  for  the  re- 
covery of  $1,000  paid  to  defendants,  and  for 
interest.  Held,  that  the  bill  of  particulars  did 
not  limit  plaintiff  to  the  common  counts,  and 
that  plaintiff  was  therefore  entitied  to  prove  tbe 
false  representations  anterior  to  the  making  of 
the  contract,  to  establish  his  action  for  deceit 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  i  1299.1 

2.  Monet   Recetvxd— Gbounds   of  Actior— 
Fbaud. 

Where  plaintiff  was  induced  by  false  rep- 
resentations to  pay  defendants  $1,000  for  an 
option  contract  to  purchase  a  manufacturing 
plant,  plaintiff  was  entitled  to  recover  back  the 
money  so  paid,  in  assumpsit,  as  authorized  by 
Comp.  Laws,  {  10,421. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Money  Received,  t  30.] 

8.  Same— Deteksrs— EsTOPPBi.. 

Plaintiff  was  induced  to  pay  $1,000  for  an 
option  contract  to  purchase  a  manufacturing 
plant  on  the  false  representations  by  defendants 
that  they  bad  authority  from  ail  the  stockhold- 
ers of  the  company  to  sell. '  Plaintiff,  after 
leamini;  that  defendants  lacked  such  authority, 
made  a  formal  demand  for  the  execution  of  the 
contract  by  the  corporation,  but  on  the  same 
day  and  occasion,  also  demanded  the  return  of 
his  money.  Held,  that  plaintiff,  by  demanding 
execution  of  the  contract,  was  not  estopped  to 
assert  the  fraud  complained  of. 
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Error  to  Circuit  Court,  Calhoun  County; 
Joel  C.  Hopkins,  Judge. 

Action  by  Robert  M.  Oubbins  against  Glo- 
ver J.  Ashley  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

D.  O.  Salisbury  (Henry  Bl.  Chase,  of  coun- 
sel), for  appellant  R.  J.  Keiley,  for  appel- 
lees. 

MONTGOMERY,  J.  The  plaintiff  brought 
an  action  of  assumpsit  and  filed  a  declaration 
containing  a  special  count  and  the  common 
money  counts.  The  special  count  averred: 
That  defendants  were  oflScers  of  the  HIl)- 
bard  Food  Company,  Limited,  and  as  an  in- 
ducement to  get  plaintiff  to  enter  into  a 
contract  for  the  purchase  of  the  plant  of  said 
company  represented  to  plaintiff  that  they 
(the  defendants)  had  obtained  full  consent 
and  authority  from  all  the  stockholders  of 
the  company  to  sell  and  di^Kise  of  all  the 
property  and  assets  of  the  company,  and 
that  they  also  represented  that  the  property 
of  the  company  was  free  and  clear  of  all 
liens  and  incumbrances.  That,  acting  upon 
these  representations,  plaintiff  entered  into 
what  purported  to  be  a  contract  of  option 
with  the  HIbbard  Food  Company,  and  paid 
to  defendants  $1,0(X>.  That  in  truth  and 
fact  the  defendants  were  not  authorized  by 
the  stockholders  of  the  company  to  make 
such  a  contract  or  any  sale  of  the  prop- 
erty. The  property  was  Incumbered  by  mort- 
gage. That  plaintiff,  in  accordance  with  the 
terms  of  the  option  agreement  demanded  a 
contract  to  be  duly  executed  by  the  food  com- 
pany, and  on  defendants'  admission  that  they 
had  not  authority  from  the  stockholders, 
and  on  learning  that  the  property  was  in- 
cumbered, demanded  the  $1,000  back.  A 
bill  of  particulars  was  furnished,  reading  as 
follows:  "You  will  please  take  notice  that 
the  following  Is  a  bill  of  particulars  of  the 
plaintiff's  demand  in  said  cause,  for  the  re- 
covery of  which  he  has  brought  this  suit: 
(1)  One  thousand  dollars  ($1,000)  paid  to 
defendants.  (2)  Interest  on  one  thousand 
dollars  (|1,000)  from  July  6,  1908."  On  the 
trial,  objection  was  made  to  any  talk  leading 
up  to  the  making  of  the  option  agreement, 
when  the  following  colloquy  occurred:  "Q. 
What  was  that  talk?  Mr.  Keiley:  To  that 
we  object  We  object  to  the  witness  stating 
any  conversation  or  any  negotiation  In  re- 
gard to  0x6  transaction  between  him  and  the 
officers  of  the  Hibbard  Food  Oompany  prior 
to  the  execution  of  the  contract  in  this  case 
on  the  6th  day  of  July,  1003.  Any  negotia- 
tion or  conversation  leading  up  to  the  making 
of  that  contract  we  object  to.  Mr.  Chase: 
This  Is  a  suit  brought  for  the  recovery  of 
|1,000,  upon  the  common  counts  in  assumpsit 
and  I  believe  we  have  a  right  to  go  in  and 
show  up  the  whole  transaction.    We  are  not 


relying  wholly  upon  that  option  or  contract 
We  want  our  money  back.  We  claim  that 
these  men,  the  defendants,  got  our  $1,000 
under  misrepresentation  and  fraud,  and  with- 
out consideration,  and  we  desire  to  show  the 
fraudulent  misrepresentations  in  connection 
with  this  deal,  In  order  to  complete  oar 
case,  and  we  believe  It  is  one  of  the  neces- 
sary elements  of  our  case.  Mr.  Keiley:  The 
contract  entered  into  bears  date  July  Stb, 
and  Is  signed  by  these  parties.  There  is  no 
better  and  more  thoroughly  settled  rule,  per- 
haps, than  when  parties  deliberately  put 
their  transactions  In  writing  In  the  form  of 
a  contract;  that  excludes  all  prior  negotia- 
tions. I  might  as  well  state  another  position 
we  shall  take:  We  shall  object,  under  the 
pleadings  in  this  case,  to  their  offering  any 
evidence  as  to  fraud  and  deception.  We  have 
asked  them  to  furnish  a  bill  of  particulars 
In  this  case,  and  they  have  furnished  It 
and  claimed  nothing  but  for  money  paid  for 
their  use  under  the  common  counts  In  their 
declaration,  and  we  submit  that  they  can- 
not be  allowed  now  to  Introduce  proof  on 
special  counts,  when  they  have  led  us  to 
rely  upon  their  common  counts  for  money 
had  and  received  by  these  defendants  tor 
their  use.  I  simply  at  this  time  state  this 
proposition,  as  it  will  come  up  later  in  the 
case.  Mr.  Chase:  We  have  more  than  one 
count  in  the  declaration.  The  contract  which 
we  introduce  In  this  case  Is  merely  Intro- 
duced as  descriptive  of  the  transaction  and 
a  part  of  the  evidence  showing  the  whole 
transaction.  We  are  bringing  a  suit  for  a 
thousand  dollars  on  the  common  counts,  and 
we  have  a  right  to  go  into  the  whole  trans- 
action. We  are  not  relying  upon  ttie  con- 
tract; we  are  simply  putting  it  in  for  what 
It  is  worth.  •  •  •  The  Court:  The  ob- 
jection may  be  sustained."  After  the  testi- 
mony was  in,  the  court  directed  a  verdict 
for  the  defendants. 

The  offer  of  the  plaintiff's  counsel  was  to 
show  fraud  and  deceit  by  means  of  which 
he  was  Induced  to  part  with  bis  money.  The 
case  comes  clearly  within  section  10,421, 
Comp.  Laws  1897.  The  bill  of  particulars 
did  not  purport  to  limit  the  plaintiff  to  the 
common  counts.  Under  either  the  common 
counts  or  the  special  count  the  measure  of 
damages  was  the  same.  It  cannot  be  said 
that  the  fraud  was  merged  In  the  option  con- 
tract The  very  wrong  complained  of  was  in- 
ducing plaintiff  by  false  statements  to  enter 
Into  that  contract  and  part  with  his  money. 
Rambo  v.  Patterson,  133  Mich.  656,  95  N. 
W.  722.  It  Is  further  contended  that  the 
plahitlff  Is  now  estopped  from  asserting  the 
fraud  complained  of  for  the  reason  that  after 
learning  that  the  defendants  lacked  author- 
ity from  the  stockholders  he  made  a  formal 
demand  for  the  execution  of  the  contract  by 
the  Hibbard  Food  Company.  It  Is  said  that 
he  should  have  rescinded  bis  contract  at  once 
Instead  of  demanding  an  execution  of  a  more 
formal  contract    It  does  not  appear  that  de- 
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fendants  were  In  any  way  misled,  for,  on  the 
same  day  and  occasion,  plaintiff  did  demand 
the  return  of  his  $1,000.  On  the  record  as 
it  Is  presented  we  are  not  able  to  say  that 
there  was  any  waiver  of  plaintiff's  rights. 
The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


NAGELSPACH  v.  SHAW. 
fSupreme  Ck>ort   of   Michigan.    Dec.  S,   1906.) 

1.  Vkndob  and  Pubohaseb— Bona  Fide  Pub- 

OHASBB. 

Defendant's  father  was  the  owner  in  fee  of 
certain  premises  in  controversy,  on  which  both 
resided.  The  father  intending  to  change  his 
residence,  conveyed  the  land  by  proper  deed  to 
complainant,  and  represented  that  the  title  was 
?lear  as  shown  by  an  abstract.  Held,  that  de- 
fendant's occupancy  with  his  father  was  not 
notice  to  complainant  of  any  claim  of  title  or 
right  in  defendant  under  an  alleged  life  lease; 
the  presumption  being  that  defendant's  posses- 
sion was  subservient  to  that  of  his  father. 
SE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  48,  Vendor  and  Purchaser,  i  540.] 

2.  EBTOPPEIr-DENlAI,  OF  CLAIM— EFFECT. 

Prior  to  plaintiff's  purchase  of  the  land  in 
controversy,  which  was  jointly  occupied  by  the 
grantor  and  defendant,  his  son  (plaintiff)  asked 
defendant  whether  he  had  any  claim  on  the 
property,  which  defendant  answered  In  the  nega- 
tive, but  requested  .SO  days  in  which  to  vacates 
after  which  the  father  paid  $1S  on  behalf  of 
defendant,  and  took  a  receipt  for  the  rent  of 
the  house  by  the  son  for  30  days.  Held,  that 
defendant  was  estopped  to  claim  a  life  estate  in 
the  property  nnder  an  alleged  lease  from  his 
father. 

KSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
19,  Estoppel,  If  173,  174.] 

Error  to  Circuit  Court,  Wayne  County; 
Flavins  L.  Brooke,  Judge. 

Summary  proceedings  to  recover  real  i^op- 
erty,  by  Ernest  W.  Nagelspacb  against  John 
Shaw.  Judgment  for  complainant,  and  de- 
fendant brings  error.    Affirmed. 

This  Is  a  summary  proceeding,  brought  nn- 
der the  statute,  to  recover  possession  of  a 
bouse  and  lot  in  the  city  of  Detroit  James 
Shaw,  the  father  of  defendant,  had  owned 
them  for  over  30  years,  and  occupied  them  as 
his  homestead.  He  was  74  years  old.  His 
wife  was  dead.  Defendant,  John,  with  his 
wife  and  children  lived  and  occupied  the 
bouse  with  him.  The  title  of  record  was  In 
the  father.  The  father,  intending  to  leave 
Detroit,  sold  and  conveyed  the  land  by  prop- 
er deed  to  the  complainant  in  October,  1904. 
James  represented  to  complainant  that  his 
title  was  clear,  and  delivered  to  him  an  ab- 
stract of  title.  After  causing  the  same  to  be 
properly  examined,  and  after  visiting  the 
premises,  he  purchased,  paid  for  them,  and 
received  his  deed.  James  took  the  plaintiff 
through  the  house;  the  defendant  and  his 
wife  being  there  at  the  time.  Plaintiff  knew 
nothing  about  the  arrangements  under  which 
defendant  with  his  family  occupied  the  prem- 
ises with  the  father.  Before  paying  for  the 
premises,  plaintiff  went  to  the  bouse,  and 


asked  defendant  whether  be  had  any  claim 
upon  them,  to  which  defendant  replied  that 
he  did  not  Defendant  told  plaintiff  it  was 
satisfactory  for  blm  to  move  In,  saying:  "1 
will  be  a  good  deal  happier  to  pay  $10  or  $15 
a  month  rent,  than  to  live  here  on  bis  prem- 
ises, and  to  have  him  ovw  my  charge.  All 
I  want  you  to  do  is  to  give  me  30  days." 
Plaintiff  further  testifled  that  defendant 
promised  to  assist  him  in  moving.  A  day  or 
two  after  that  James  Shaw  came  to  plain- 
tiff, and  told  him  that  John  would  like  to 
have  a  receipt  for  the  30  days  that  plaintiff 
had  promised  him ;  that  plaintiff  gave  him  a 
receipt,  and  James  paid  $1S  in  behalf  of 
John,  took  the  receipt  to  the  house,  and  de- 
livered it  to  Jotm's  wife,  who  put  it  on  a 
dish  in  the  pantry.  John  admits  that  he 
saw  it  there.  At  the  expiration  of  30  days, 
plaintiff  demanded  possession  of  the  prem- 
ises, which  the  defendant  refused,  claiming 
that  he  had  a  life  lease  of  the  premises  from 
his  father.  Such  Is  the  case  made  by  the 
plaintiff's  evidence.  Defendant  testifled  that 
at  the  solicitation  of  his  father  be  moved 
into  these  premises  in  April,  1900,  nnder  a 
statement  from  his  father  that  he  would  give 
litm  a  life  lease  of  the  place ;  that  such  lease 
was  made  out,  executed,  and  delivered,  and 
afterwards  returned  to  his  father  for  safe- 
keeping. His  father  admits  drawing  up  a 
paper  intended  for  a  life  lease  to  take  effect 
at  his  death,  but  that  it  was  never  delivered, 
was  retained  by  him,  and  sul)sequently  de- 
stroyed. Defendant  also  denied  the  conver- 
sation with  plaintiff,  and  disputed  his  fath- 
er's testimony  on  some  points.  The  court  In- 
structed the  Jury  that  the  controversy  be- 
tween defendant  and  his  father  as  to  the 
life  lease  was  of  no  consequence  In  the  case ; 
that  It  was  the  duty  of  defendant.  If  in- 
quiry was  made  by  complainant,  to  tell  him 
of  any  claim  he  bad,  if  any,  in  the  prem- 
ises; that  if  defendant  did  Inform  plaintiff 
of  his  claim  through  the  life  lease,  and  com- 
plainant purchased  after  notice  of  that  fact, 
he  did  so  at  his  ];)eril,  and  that  title  could  not 
be  determined  in  this  summary  proceeding. 
But  if  defendant  and  his  wife  made  no  claim, 
and  "simply  desired  to  have  30  days  in  which 
to  move,  and  got  a  receipt  for  the  rent  in  con- 
firmation of  that  arrangement,  then  they  have 
no  rights  in  this  case."  Verdict  and  Judg- 
ment for  the  complainant. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDBR,  and  HOOKER,  JJ. 

Dalton,  Mertz  &  Renaud  (Arthur  D.  Ma- 
guire,  of  counsel),  for  appellant  Julian  G. 
Dickinson,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
learned  circuit  judge  was  correct  The  exist- 
ence and  validity  of  title  by  lease  was  not  in- 
volved. Defendant  bad  no  title  of  record. 
His  father  was  the  owner  in  fee  simple.  His 
occupancy  with  his  father  was  not  notice  of 
any  claim  of  title  or  right  in  the  son.    Title 
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and  occupancy  by  the  father  tmplted  that  pos- 
sesion was  that  of  the  father  rather  than 
that  of  the  son.  The  presumption  would  be 
that  the  son  was  living  with  the  father  under 
the  father's  possession,  and  not  that  the  fa- 
ther  was  living  with  the  son  under  the  son's 
possession  distinct  from  that  of  the  father. 
Under  the  complainant's  evidence  ttiat  was 
the  arrangement.  The  father  was  intending 
to  leave  immediately,  The  son  desired  a  rea- 
sonable time  In  which  to  vacate.  If  defend- 
ant made  that  arrangement,  and  complainant 
bought  and  parted  with  his  money  under  those 
circumstances,  the  defendant  is  not  at  liberty 
In  this  suit  to  set  np  In  defense  the  lease 
with  his  father  and  possession  nnder  it. 
The  jury  found  that  complainant's  version  of 
the  transaction  was  the  true  one,  that  de- 
fendant had  recognized  complainant's  title  as 
valid,  had  recognized  him  as  bis  landlord,  and 
that  defendant's  right  of  possession  had  ter- 
minated. The  finding  is  conclusive  of  the 
case.  The  time  for  defendant  to  speak  was 
when  complainant  asked  blm  if  he  had  any 
claim. 
Judgment  affirmed. 


EDMONDS  V.  BVARXa 
(Supreme  Court   of  Mirhlgan.    Dec.  S,   1906.) 

CONTBACTS— TiMB    FOB    PEKFOBJtA  NC»— TBAHB- 
FEB  OF  COBFOBATE  SXOOK. 

Where  defendant  procured  plaintiff's  sab- 
scription  to  corporate  stock  in  July,  1903,  on 
an  agreement  to  take  back  the  stock  at  par 
at  the  end  of  the  first  year,  and  the  stock  was 
issued  In  September,  1903,  and  defendant  was 
out  of  the  state  during  September.  Octotier,  and 
the  earlv  part  of  November,  1904,  and  on  his 
return  plalntiS  offered  a  return  of  the  stock,  his 
offer  was  in  time  to  entitle  him  to  recover  from 
defendant  the  value  of  the  stock. 

Error  to  Circnit  Court,  Barry  County. 

Action  by  Carey  U.  Edmonds  against  Em- 
mett  EVarts.  From  a  Judgment  in  favor  of 
plaintift,  defendant  brings  error.    Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Fred  W.  Walker,  for  appellant.  Thomas 
ft  Pryor,  for  appellee. 

MONTGOMERT,  J.  The  defendant,  in 
July,  1903,  was  engaged  on  behalf  of  the 
Hastings  Industrial  Company  In  soliciting 
subscriptions  to  stock  In  a  creamery  to  be 
established  at  Dowllng.  He  approached  and 
plaintiff  subscribed  for  $100,  par  value,  of 
stock,  upon  defendant's  executing  on  behalf 
of  the  company  an  agreement  to  give  time  on 
the  subscription  and  an  agreement  on  bis 
own  behalf  to  take  the  stock  at  par  at  the 
end  of  the  first  year.  These  two  agreements 
read  as  follows: 

"Dowllng,  July  8th,  1903. 

"This  Is  to  certify  that  O.  U.  Edmonds  may 
pay  for  his  creamery  stock  in  one  year's  time 
with  interest  at  three  per  cent. 

"Hastings  Industrial  Co. 


"It  Is  hereby  agreed  that  I  wUI  take  the 
above  stock  of  C.  U.  Edmonds  at  par  at  the 
end  of  the  first  year. 

'^mmett  Bvarts." 

Subscriptions  to  the  stock  continued,  and 
on  September  19th  plalntiflrs  stock  was  is- 
sued to  him.  In  February,  1901,  plaintiff 
saw  defendant  and  offered  to  let  him  have 
the  stock  at  a  discount;  but  defendant  stat- 
ed that  he  did  not  care  to  take  the  stock  until 
the  end  of  the  year.  On  the  10th  of  Septem- 
ber, 1004,  plaintiff  wrote  defendant,  asking 
whether,  in  his  (defendant's)  view,  the  year 
would  expire  one  year  from  September  19th, 
when  plaintiff  received  and  paid  for  the  stodc, 
or  October  5,  1904,  one  year  after  the  com- 
pany commenced  to  do  btislness.  There  was 
no  answer  to  this  letter;  the  defendant  tes- 
tifying that  he  did  not  remember  having  re- 
ceived it  Defendant  was  out  of  the  state 
during  September,  October,  and  the  early 
part  of  November,  1904.  On  hearing  of  his 
return,  the  plaintiff,  on  November  23,  1904, 
went  to  NashvlUe  to  see  him,  and  as  to  what 
then  occurred  the  court  below  found  the 
facts  as  follows :  "That  on  or  about  the  23d 
day  of  November,  1904,  In  the  post  office  at 
Nashville,  Mich.,  defendant  promised  plain- 
tiff that  he  would  come  to  Dowllng  within  a 
week  or  two  and  fix  the  matter  up  with  him; 
that  if  plaintiff  could  dispose  of  the  stodc 
in  the  meantime  to  any  one  for  |75  to  do  so, 
and  defendant  would  pay  to  him  the  differ- 
ence of  $25."  Defendant  did  not  come  to 
Dowllng  as  agreed,  and  the  plaintiff  had  the 
stock  transferred  on  the  books  of  the  com- 
pany, a  new  certificate  being  issued  to  the 
defendant,  and  this  was  sent  him  on  the  1st 
of  January.  This  action  is  brought  to  recov- 
er the  par  value  of  the  stock.  PlalntUt  re- 
covered, and  the  defendant  brings  error. 

The  above  facts  are  gleaned  from  the  find- 
ings. The  defendant's  counsel  claims  that 
the  finding  quoted  above  In  extenso  is  not 
supported  by  the  testimony.  This  contention 
is  not  Justified  by  the  record.  The  plaintiff 
testified  to  the  facts  so  found  on  his  direct 
examination,  and  no  statement  made  on  his 
cross-examination  Is  so  IncouBlstent  with  his 
direct  testimony  as  to  require  it  to  be  disre- 
garded. It  is  contended  that  the  plaintiff 
should  have  tendered  performance  on  July  8, 
1904,  and  that,  not  having  done  so,  no  right  ex- 
isted to  insist  at  a  latter  time  that  the  defend- 
ant take  the  stock.  More  than  one  answer 
can  be  found  to  this  contention.  We  do  not 
contrue  the  contract  as  fixing  a  limit  of  one 
year  from  its  date ;  but  the  more  reasonable 
contraction,  we  think,  is  one  year  from  the 
Issue  of  the  stock.  As  the  defendant  was  out 
of  the  state  at  this  date,  so  that  no  formal 
tender  was  possible,  the  plaintiff  was  In  time 
If  be  acted  with  reasonable  promptness  on  bis 
return.  This  plaintiff  did.  Whea,  on  Novem- 
ber 23d,  defendant  agreed  to  come  to  Dowllng 
within  a  we^  or  two  and  fix  the  matter  up, 
the  duty  of  prompt  action  for  the  future 
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was  shifted  to  him.    A  correct  conclusion  wu 
reached.   No  error  was  committed. 
Judgment  affirmed. 


BROWN  v.  HATES  et  al. 
(Supreme  Court  of  Michigan.    Dec.  3,   1906.) 

1.  Limitation  of  Actions  — Patuknt—In- 

D0B8EKKNT. 

Where  an  indorsement  on  a  note,  reciting, 
"Received  on  within  26  sheep,  $4S.60,"  was 
made  in  tlie  presence  of  one  of  the  makers,  it 
was  sufficient  to  start  the  statute  of  limitations 
running  anew. 

SEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  83,  Limitation  of  Actions,  H  638,  641.] 

2.  Same— Payment  bt  One  or  Two  Debtobs. 

Comp.  Laws  1897,  {  9745,  providing  that, 
when  there  are  two  or  more  joint  contractors, 
DO  one  of  them  shall  lose  the  benefit  of  the  "pro- 
visions of  the  chapter"  relating  to  limitations, 
so  as  to  be  chargeable,  by  reason  only  of  any 
payment  made  by  any  other  or  others  of  them. 
Is  not  a  general  provision  limiting  the  effect  of 
a  payment  by  one  of  two  debtors,  but  is  appli- 
cable, according  to  its  terms,  onlv  to  cases  aris- 
ing under  chapter  268,  relating  to  limitations 
of  personal  actions. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  f  624.] 

8.    MORTGAQEB  —  FOBBCLOSUBB— LIMITATIONS— 
PATjrENT. 

Comp.  Laws  1897,  ?  9725,  provides  that  no 
proceeding  shall  be  maintained  to  foreclose  a 
real  estate  mortgage,  unless  commenced  within 
15  years  after  the  mortgage  shall  have  become 
due  and  payable,  or  within  15  years  after  the 
last  payment  was  made  thereon.  Held  that,  as 
the  section  contained  no  restriction  on  the  effect 
of  a  payment  by  one  of  two  Joint  mortgagors  or 
by  the  principal  mortgagor,  such  payment  waa 
Builicient  to  toll  the  statute. 

Appeal  from  Circnlt  Gonrt;  St  Clair  Coun- 
ty, in  Chancery;    Engene  P.  Law,  Judge. 

BUI  by  Jefferson  O.  Brown  against  Mary 
Hayes  and  another.  From  a  decree  denying 
foreclosure  of  a  mortgage  as  against  defend- 
ant Mary  Hayes,  complainant  appeals.  Re- 
versed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  MONTGOMERY,  OSTRAND- 
BR,  and  MOORE,  JJ. 

Moore,  Brown,  Miller  &  Ladd  (Lincoln 
Avery,  of  counsel),  for  appellant  Stevens, 
Orabam  &  Stevens,  for  appellees. 


MONTGOMERY,  J.  This  Is  a  bill  filed 
to  foreclose  a  mortgage  given  to  secure  a 
note,  of  which  defendants  (husband  and 
wife)  were  Joint  makers,  dated  June  19, 1879, 
due  three  years  after  date.  The  mortgage 
and  note  were  given  to  Delemere  Brown,  who 
died  in  May,  1902.  The  complainant  has  suc- 
ceeded to  the  rights  of  the  mortgagee. 

The  defense  of  the  statute  of  limitations 
is  obviously  good,  unless  by  payments,  made 
and  Indorsed  on  the  mortgage  or  note  the 
obligation  has  been  kept  alive.  Indorse- 
ments appear  to  have  been  made  from  time 
to  time,  but  the  evidence  to  connect  the 
defendants  with  the  payments  whicb  the  in- 
dorsements purport  to  record  is  wanting,  ex- 


cept in  one  Instance.  One  indorsement  of 
November  19,  1894,  was  as  follows:  "Re- 
ceived on  within  26  sheep,  $45.50" — and  was, 
we  are  convinced,  made  in  the  presence  of 
Richard  Hayes,  and  evidences  an  actual 
transaction  with  him.  The  circuit  Judge 
was  not  satisfied  that  the  evidence  was  suffi- 
cient to  show  that  the  payment  was  made 
by  the  authority  of  Mary  Hayes,  and  on 
the  authority  of  Curtiss  v.  Perry,  126  Mich. 
COO,  85  N.  W.  1131,  held  that  the  payment 
by  Mr.  Hayes  did  not  prevent  the  running 
of  the  statute  of  limitations  against  Mrs. 
Hayes.  It  should  be  said  that  the  circuit 
Judge  was  in  no  way  in  fault  in  construing 
the  case  of  Curtiss  ▼.  Perry  as  be  did.  An 
examination  of  the  record  and  briefs  in  that 
case  shows  that  both  parties  assumed  tliat 
section  9745,  Comp.  Laws  1897,  was  a  general 
provision  limiting  the  effect  of  the  payment 
by  one  of  two  Joint  debtors,  as  It  should 
affect  the  running  of  the  statute  of  llmita- 
tions  In  ail  cases.  The ,  court  appears  to 
have  adopted  this  concession.  Section  9745 
is,  however,  limited  in  Its  terms  to  cases 
arising  under  chapter  268.  See  Perkins  v. 
Cheney,  114  Mich.  567.  72  N.  W.  595,  68  Am. 
St  Rep.  496,  where  an  entirely  analogous 
provision  was  considered,  and  it  was  held 
that  as  to  a  case  not  covered  by  that  chapter 
the  rules  of  the  common  law  would  prevail. 

At  the  common  law,  according  to  the 
weight  of  authority,  a  payment  by  one  Joint- 
ly bound  was,  unless  the  statute  established 
a  contrary  rule,  sufficient  to  prevent  the 
running  of  the  statute.  The  leading  case  is 
Whltcomb  v.  Whiting,  2  Doug.  652.  This 
was  followed  in  Wyatt  v.  Hobson,  8  Bing. 
309.  Which  latter  case  was  cited  by  Mr. 
Justice  Cooley  In  Malnzinger  v.  Mohr,  41 
Mich.  685,  3  N.  W.  183,  as  establishing  the 
common-law  rule  first  enunciated  in  Whlt- 
comb V.  Whiting.  These  cases  were  cited 
as  establishing  the  rule  in  Cross  v.  Allen, 
141  U.  S.  528,  12  Sup.  Ct  67,  35  L.  Ed. 
843.  The  rule,  as  there  stated,  is  that,  where 
part  payment  Is  made  before  the  statute  has 
run,  that  payment  keeps  the  debt  alive,  both 
as  against  the  payor  and  his  co-obligor  or 
surety  as  well.  The  statute  of  limitations 
as  to  mortgage  foreclosures  reads  as  fol- 
lows: "No  suit  or  proceeding  shall  be  main- 
tained to  foreclose  a  mortgage  on  real  es- 
tate, either  at  law  or  in  equity,  unless  com- 
menced within  fifteen  years  from  and  aft- 
er such  mortgage  shall  become  due  and 
payable,  or  within  fifteen  years  after  the 
last  payment  was  made  on  said  mortgage." 
•  •  •  Section  0725.  Fifteen  years  have 
not  elapsed  since  the  last  payment  was  made 
on  this  mortgage.  As  this  statute  contains 
no  provision  restricting  the  effect  of  a  pay- 
ment by  one  of  two  Joint  debtors  or  by 
the  principal  debtor,  the  rule  in  Whltcomb 
V.  Whiting  must  be  applied,  and  foreclosure 
decreed. 

It  is  so  ordered. 
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DETROIT  UNITED  RT.  CO.  t.  OAKLAND 

COUNTY  CIRCUIT  JUDGE. 
(Sripreme  Court  of  Michigan.    Dec.  3,   1906.) 

MandaiiCT78— Natttrb  IN  Gknebal— Remedt  by 

Appeal. 

An  order  dismifsini;,  on  objection  of  a  prop- 
erty owner,  a  petition  hied  by  a  railroad  as  the 
commencement  of  proceedings  for  the  condemna- 
tion of  property,  ia  a  final  order  not  subject 
to  review  by  mandamus. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  {  9.1 

Application  for  mandamus  by  the  Detroit 
United  Railway  Company  to  review  a  de- 
termination of  the  Oakland  County  Circuit 
Judge.    Writ  denied. 

Brenuan,  Donnelly  ft  Van  De  Mark,  for 
relator.    Davis  &  Bromley,  for  respondent. 

PER  CURIAM.  The  Detroit  United  Rail- 
way Company  filed  its  petition  In  the  circuit 
court  for  the  county  of  Oakland  as  com- 
mencement of  proceedings  to  condemn  for  its 
use  certain  premises.  Objections  were  filed 
by  a  property  owner,  a  portion  of  whose 
premises  it  was  sought  to  obtain  in  the  pro- 
ceeding. A  hearing  was  had,  and  an  order 
was  entered  dismissing  the  petition.  It  is 
Bought  to  review  the  determination  by  man- 
damus. This  is  not  the  proper  remedy.  The 
order  of  the  circuit  court  is  a  final  order 
disposing  of  the  entire  proceeding. 

Writ  denied. 


HOWBLIi  V.  LANSING  &  SUBURBAN 
TRACTION  CO. 

(Supreme  Court  of  Michigan.    Dec.  3,   1906.) 

CoBPOBATiONB— Consolidation— What   Con- 

STITCTES— LlABIiITT  FOB  OlD  DEBTS. 

After  the  organization  of  a  new  corpora- 
tion, for  the  purpose  of  taking  over  certain  other 
existing  corporations,  one  of  such  other  corpo- 
rations entered  into  an  agreement  with  the  new 
company,  whereby  the  old  company  conveyed  all 
its  property  to  the  new  one  upon  the  sole  con- 
sideration that  the  new  company  should  issue 
certain  of  its  stock  to  stockholders  of  the  old 
company,  and  should  pay  the  debts  of  such  old 
company.  The  same  men  held  all  the  stock  in 
the  two  companies.  Held,  in  effect,  an  issue  of 
the  new  company's  stock  in  lieu  of  the  old,  and, 
though  a  new  issue  of  bonds  was  not  provided, 
a  consolidation  of  the  two  companies  rendering 
the  new  company  liable  for  a  judgment  against 
the  old  one. 

FEd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  12.  Corporations,  {§  2330.  2331.] 

Error  to  Circuit  Court,  Ingham  County; 
Howard  Wiest,  Judge. 

Action  by  Sarah  E.  Howell  against  the  Lan- 
sing &  Suburban  Traction  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Affirmed. 

Argued  before  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Moore,  Brown,  Miller  &  Ladd,  for  appel- 
lant. Frank  L  Dodge  and  Black  ft  Reasoner, 
for  appelleeu 


MONTGOISTERY,  J.  The  plaintiff  was,  on 
the  9th  of  March,  1904.  the  owner  of 
a  right  of  action  against  the  Lansing  City 
Electric  Railway  Company,  which  at  that 
date  was  In  Judgment  The  Judgment  was 
afterwards  reversed,  but  on  a  new  trial  an- 
other Judgment  was  awarded  to  the  plaintiff 
on  January  3,  1905,  for  $6,498.88.  This  ac- 
tion Is  brought  to  recover  the  amount  of 
that  Judgment  of  defendant,  as  successor  to 
the  Lansing  City  Electric  Railway  Company. 
The  right  of  action  is  based  upon  proceed- 
ings taken  by  tlie  <1efendant  company,  the 
Lansing  City  Electric  Railway  Company,  and 
the  Lansing,  St  Johns  &  St  Louis  Railway, 
which  action  Is  claimed  to  amount  to  a  con- 
solidation of  the  two  companies  In  such  a&iae 
as  to  make  the  defendant  liable  for  the 
debts  and  obligations  of  the  Lansing  City 
Electric  Railway  Company,  under  the  mie 
laid  down  by  this  court,  in  Shadford  ▼. 
Detroit,  Ypsllantl  &  Ann  Arbor  Railway.  130 
Mich.  300,  89  N.  W.  960.  A  demurrer  to  the 
declaration  was  the  first  pleading  Interposed 
by  defendant  The  demurrer  was  overruled, 
and  defendant  then  Interposed  a  plea  of  the 
general  Issue.  On  the  trial  action  was  taken 
which  is  treated  as  in  effect  a  direction  of  a 
verdict  for  plaintiff.  Defendant  brings  error, 
and  insists  that  the  declaration  states  no 
cause  of  action,  and  that  the  evidence  Is 
not  sufficient  to  show  a  consolidation. 

Of  the  demurrer.  It  Is  sufficient  to  say  that 
the  declaration  contains  a  statement  of  the 
facts,  which  plaintiff  now  asserts  as  a  basis 
for  recovery,  and  that,  if  the  plaintiff  Is 
right  in  assuming  that  the  defendant's  so- 
called  purchase  of  the  rights  and  property 
of  the  Lansing  City  Electric  Railway  consti- 
tuted a  consolidation  of  two  roads,  the  dec- 
laration is  sufficient  It  Is  averred  and  prov- 
ed that  after  the  organization  of  defendant 
for  the  purpose  of  taking  over  the  Lansing, 
St  Johns  &  St  Louis  Railway  and  the  Lan- 
sing City  Electric  Railway,  and  substantially 
simultaneously  with  the  acquisition  by  the 
defendant  of  the  property  of  the  Lansing,  St 
Johns  ft  St  Louis  Railway,  the  defendant  and 
the  Lansing  City  Electric  Railway  entered 
into  an  agreement,  whereby  the  latter  com- 
pany conveyed  all  Its  property  of  every  de- 
scription to  defendant  uimn  the  sole  consider- 
ation that  defendant  stiould  Issne  to  the 
stockholders  In  the  Lansing  City  Electric 
Railway  9,000  shares  of  the  capital  stock  In 
defendant  company,  and  should  assume  and 
pay  the  debts  of  the  Lansing  City  Electric 
Railway  Company,  Including  Its  bonded  in- 
debtedness. The  same  men  held  all  the 
stock  In  the  two  companies.  The  case  can 
only  be  distinguished  from  Shadford  v.  Rail- 
way bi  the  fact  that  a  new  Issue  of  bonds 
was  not  provided  so  far  as  the  evidence 
shows.  This  does  not  affect  the  result  In 
the  Shadford  Case,  as  In  the  present  unse- 
cured debts  were  left  to  be  paid  by  the  new- 
company.  It  cannot  affect  the  principle  that 
the  debts  were  secured.     In  all  other  sub- 
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Btantial  respects  tbe  Shadford  Case  Is  on 
all  fours  with  the  present 

It  is  suggested  In  the  brief  of  comtsel  tbat 
the  record  falls  to  show  that  the  stock  of  de- 
fendant was  Issued  In  Ilea  of  stock  of  the 
Lansing  City  Electric  Railway  Company. 
This  Is  not  only  technical,  but  It  Is  Inaccurate 
In  that  the  statement  Ignores  the  Inferences 
which  are  the  only  ones  to  be  drawn  from 
the  facts.  The  resolution  of  the  Lansing 
City  Electric  board  of  directors  provided  for 
a  transfer  of  all  the  property  of  the  company 
in  consideration  of  the  issue  of  stock  In  the 
new  company.  It  does  appear  that  the  prop- 
erty was  all  transferred,  and  Is  possessed 
by  defendant  And  the  defendant's  secretary 
testified  that  no  other  consideration  passed  to 
the  Lansing  City  Electric  Railway  Company 
than  that  mentioned  in  the  resolution.  It 
Is  evident  that  the  scheme  Included  a  substi- 
tution of  stock  in  the  new  company  for  that 
held  In  the  old.  The  case  Is  not  to  be  dis- 
tlngutnhed  from  Shadford's  Cas& 

Judgment  afSrmed. 


McOLURB  ▼.  DETROIT  SOTTTHBRN  R. 
CO. 

(Snpreme  Coart  of  Michigan.    Dec.  8,   1906.) 

1.  Master    and    Servant  —  Rklatiorship — 
Operation  or  Railroad. 

Prior  to  June  1,  1001,  the  railroad  proper- 
ties and  shops  in  which  decedent  was  employed 
had  been  operated  by  defendant's  predecessor, 
nod  on  that  day  defendant's  president  issued  an 
order  stntlng  that  defendant  had  acquired  all 
such  property  and  had  assumed  possession  there- 
of, and  requested  the  employes  to  continue  to 
discharge  toeir  several  duties,  unless  otherwise 
ordered.  It  was  not  clearly  proved  that  deced- 
ent had  notice  of  this  order  prior  to  his  injury. 
Held  that,  if  defendant,  at  the  time  of  decedent  s 
injury,  was  in  fact  operating  the  properties,  it 
occupied,  in  so  far  as  the  duty  It  owed  to  the 
employes  was  concerned,  the  position  of  an  un- 
disclosed principal,  and  was  liable  as  master. 

2.  Samk— Scope  or  Emplothent. 

Decedent,  who  was  employed  in  the  wood- 
working department  of  a  railroad  shop,  was 
killed  by  the  fnll  of  a  car  which  he  was  ordered 
to  assist  in  repairini;  in  the  yards.  It  was  a 
part  of  decedent's  duty  to  fo  out  of  the  shop 
with  a  wrecking  crew  to  assist  in  clearing  away 
wrecks,  in  which  employment  he  would  be  en- 
gaged in  jacking  up  cars,  etc.  It  was  also  a 
part  of  his  duty  to  work  in  the  yard,  boring 
lioles  in  car  sills,  putting  on  grabirons,  and  going 
under  cars  to  cut  out  pieces  thn.t  did  not  fit. 
Held,  that  It  was  error  to  permit  the  jury  to 
find  that,  on  the  occasion  of  his  iniury,  decedent 
was  ordered  outside  the  scope  of  bis  employment 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  153.] 

8.  Same— Feixow  Servants. 

Decedent,  a  member  of  a  car  repairing  crew, 
under  the  immediate  direction  of  a  foreman, 
was  killed  by  the  fall  of  a  car.  After  the  car 
had  been  jacked  up  and  blocked,  the  foreman 
ordered  it  to  t>e  raised  higher,  and,  without  put- 
ting any  further  blocks  under  the  car,  directed 
decedent  to  get  under  it  and  perform  the  work, 
after  which  the  end  of  the  car,  resting  only  on 
the  jacks,  slued,  and  fell  to  the  ground.  Held, 
that  decedent  and  the  foreman  were  fellow  serv- 
ants, and  that  defendant  was  not  responsible 
for  the  foreman's  negligence  unless  it  was  at 


faidt  in  retaining  him  with  knowledge  of  his  In- 
comiwtency. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  !§  427,  428.] 
4.  Save— Evidence. 

Where  defendant  railroad,  after  acquiring 
the  property  of  its  predecessor,  retained  a  re- 
pair shop  foreman  and  a  master  mechanic  in 
its  employ  who  had  worked  for  its  predecessor, 
a  declaration  made  by  such  master  mechanic 
prior  to  the  transfer  of  the  road,  to  defendant, 
concerning  the  incompetency  of  the  foreman, 
while  incompetent  to  prove  the  foreman's  in- 
competency, was  admissible  to  show  notice  there- 
of to  defendant 
6.  Same — Absdued  Risk. 

Decedent  was  engaged  to  assist  In  the  re- 
pair of  a  freight  car,  under  the  immediate  di- 
rection of  his  foreman.  After  the  car  had  been 
jacked  up  and  blocked,  it  was  found  necessary 
to  raise  it  higher,  which  was  done,  and,  without 
continuing  the  blocking,  the  foreman  ordered 
decedent  to  perform  his  work  under  the  car, 
while  it  was  merely  resting  on  the  jacks,  after 
which  the  end  of  the  car  slued,  fell  to  the 
ground,  and  killed  decedent  Held,  tbat  dece- 
dent did  not  assume  the  risk  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  Sg  1068-1088.] 

Error  to  Circuit  Court,  Lenawee  County; 
Guy  M.  Chester,  Judge. 

Action  by  Lucy  A.  McClure,  as  administra- 
trix of  the  estate  of  Robert  J.  McClure,  de- 
ceased, against  Detroit  Southern  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  ordered. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

Dickinson,  Stevenson,  Gullen,  Warren  & 
Butzel,  for  appellant  John  E.  Bird  and  W. 
J.  Ingersoll,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  recover- 
ed at  the  circuit  damages  under  the  death 
act  for  the  death  of  her  husband  on  the 
ground  that  such  death  was  caused  by  de- 
fendant's negligence.  On  the  Ist  day  of  June, 
1901,  decedent  was  employed  In  defendant's 
car  shops  at  Tecumseh,  and  was  directed 
by  the  foreman  in  charge  to  go  into  the  yards 
of  the  company  to  assist  in  the  repair  of  a 
loaded  freight  car.  The  repairs  consisted  of 
replacing  the  drawbar  at  each  end  of  the 
car.  The  work  was  done  under  the  im- 
mediate direction  of  the  foreman  of  the  car 
department  George  Sollers.  The  men  em- 
ployed were  ordered  and  directed  by  Sollers, 
the  car  foreman,  to  take  the  drawbar  out  of 
the  north  end  of  the  car  and  replace  it  with 
a  new  one.  The  car  stood  on  a  north  and 
south  track.  The  north  end  of  the  car  was 
run  up  by  Jacks  under  either  comer  and 
wooden  horses  were  placed  beneath  the  car 
to  help  sustain  Its  weight  Some  difficulty 
was  experienced  In  getting  out  the  pin  which 
held  the  car  to  the  trucks,  and  Sollers,  the 
foreman,  ordered  that  the  car  be  Jacked  up 
higher.  This  was  done,  but  was  not  followed 
up  by  any  blocking  on  top  of  the  horses.  The 
pin  was  Anally  released  and  the  trucks  were 
run  out  from  under  the  car,  and,  while  the 
end  of  the  car  rested  alone  upon  the  two 
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Jacks,  SoIIen  ordered  the  men  to  get  in 
under  the  car  and  go  to  work.  McCIure  obey- 
ed the  order  and  was  Just  In  the  act  of 
stooping  down  to  get  In  under  the  car  when 
the  north  end  of  the  car  slued  to  the  west 
and  fell  to  the  ground,  falling  upon  McGIure 
and  killing  him  instantly.  T.  M.  Downing 
was  the  master  mechanic  and  had  full  charge 
of  the  company's  business  at  the  shops,  and 
George  Sollers  was  the  foreman  of  the  car 
department,  and  Sollers  was  otherwise 
known  and  spoken  of  as  the  "master  car 
builder."  There  was  testimony  tending  to 
show  that  Downing  had  knowledge  that  Boi- 
lers was  not  a  competent  foreman,  and  said 
so  to  witness  Dooley,  but  excused  his  re- 
tention on  the  ground  that  be  got  lots  of 
work  out  of  the  men  and  that  he  was  all 
right  as  a  driver,  but  he  was  no  mechanic. 

The  grounds  of  negligence  relied  on  were 
briefly  as  follows :  That  McClure  was  wrong- 
fully ordered  out  of  the  department  In  which 
be  was  employed  to  work  Into  another  de- 
partment to  perform  other  and  more  danger- 
ous work  with  which  he  was  unacquainted 
and  did  not  appreciate  without  first  inform- 
ing him  of  the  dangers  incident  to  said  work 
and  how  to  avoid  them ;  that  the  defendant 
failed  to  exercise  due  care' in  the  employ- 
ment of  D'oreman  Sollers,  and  that  he  was 
incompetent  to  the  knowledge  of  defendant 
It  is  insisted  by  defendant's  counsel:  (1) 
That  the  relation  of  master  and  servant  was 
not  shown  to  exist  between  McClui«  and  de- 
fendant (2)  That  the  deceased,  at  the  time 
of  his  Injury,  was  acting  wltliln  the  line  of 
his  employment  (3)  That  there  Is  no  com- 
petent testimony  to  show  that  defendant  was 
guilty  of  a  wrong  in  the  employment  of 
Sollers  or  his  assistants.  (4)  That  the 
danger  to  which  McClure  was  subjected  was 
obvious. 

1.  It  appears  that  prior  to  June  1, 1901,  the 
railroad  properties  and  shops  connected  there- 
with had  been  operated  by  the  Detroit  & 
Lima  Northern  Railway  Company.  By  an 
order  Issued  on  that  day  the  defendant's 
president  stated  that  the  defendant  "had  ac- 
quired all  the  property  of  the  D.  &.  I*  N. 
and  that  possession  la  hereby  assumed," 
adding,  "Officers,  agents,  and  employes  are 
requested  to  continue  In  the  discharge  of 
their  several  duties  unless  otherwise  order- 
ed." The  evidence  is  not  clear  that  notice 
of  this  order  had  been  brought  home  to  Mr. 
McClure  before  his  injury,  or  that  the  local 
agents  or  employes  knew  of  It  There  was, 
however,  testimony  tending  to  show  that  one 
of  the  cars  of  the  Detroit  &  Lima  Northern 
had,  before  this  date,  been  relettered  in  the 
Tecumseh  shops  with  the  name  of  the  de- 
fendant An  inference  might  be  open  from 
this  that  the  deceased  and  other  employes 
knew  of  the  change.  However  this  may  be, 
the  aefendant  evidently  bad,  as  between  its 
predecessor  and  itself,  assumed  full  control 
of  the  property  and  taken  upon  Itself  its 


operation.  It  thereby,  as  to  the  duty  It  owed 
to  the  employfe,  occupied  the  position  of  an 
undisclosed  principal.  The  court  below  was 
right  in  holding  that  If  the  defendant  com- 
pany  was  In  fact  operating  the  properties  at 
this  time,  it  was  liable  as  master.  Smith  r. 
Belsbaw,  89  Gal.  427,  86  Pac.  834;  Crusselle 
y.  Pugh,  67  Ga.  430,  44  Am.  Rep.  724.  The 
question  In  such  case  Is  not  so  much  a  ques- 
tion of  contract  right  as  it  Is  of  the  duty 
owed.    Cases  cited  supra. 

2.  Was  the  decedent  called  out  of  the 
regular  line  of  his  employment  to  perform 
work  not  contemplated  by  the  employment? 
This  question  was  submitted  to  the  Jury  by 
the  circuit  Judge.  The  testimony  shows  that 
a  car  repair  shop  was  maintained  at  Tecum- 
seh, consisting  of  a  woodworking  depart- 
ment PaintShop,  etc  It  Is  the  claim  of  de- 
fendant and  its  testimony  tended  to  show 
that  cars  were  brought  to  the  shop  for 
repair,  and  that  the  employes  in  the  wood- 
working department  assisted  in  such  repairs 
and  In  Jacking  up  cars  as  occasion  demanded : 
that  at  times  they  were  (including  McClure) 
called  out  of  the  shop  on  the  road  where 
wrecks  had  occurred  to  perform  similar 
service,  and  it  Is  insisted  that  this  testhnony 
Is  uncontradicted  and  shows  tliat  decedent's 
employment  Included  such  work.  Plaintiff 
called  two  witnesses  to  show  what  decedent's 
employment  was.  Robert  Hastings,  who  was 
McClure's  boss,  and  who,  referring  to  the 
work  on  the  car  on  the  day  in  question,  testi- 
fied: "I  had  never  been  engaged  in  this 
kind  of  work  before,  nor  had  McClure  been 
engaged  in  this  kind  of  vrork,  not  as  I  know 
of."  On  cross-examination  he  testified  as 
follows :  "Well,  to  the  best  of  my  Judgment 
I  don't  think  he  [McClure]  was  out  very 
much.  •  •  •  He  went  out  on  wrecking 
gangs  two  or  three  times;  something  like 
that  I  didn't  go  with  him,  and  don't  know 
what  he  did  on  those  trips.  They  usoally 
have  a  derrick,  a  couple  of  pairs  of  trucks, 
some  Jacks  and  blocks,  and  so  on."  Dooley, 
who  preceded  Sollers  as  foreman,  testified 
that  McClure's  duty  was  assisting  Hastings 
in  the  woodworking  shop.  On  cross-examina- 
tion he  testified  as  follows:  "His  [Mc- 
Clure's] duty  was  helping  Mr.  Hastings; 
Previous  to  that  be  had  regular  work  in  the 
PaintShop.  After  be  got  into  the  woodwork- 
ing shop  he  used  to  go  out  In  the  yard  and 
bore  holes  in  sills,  and  put  on  grablrons,  and 
lift  pins,  and  such  things  as  that  and  once 
in  a  while  carry  out  timbers  and  go  under 
the  car  and  cut  out  a  piece  that  didn't  happen 
to  fit  right;  he  would  go  under  the  car  and 
cut  It  out  He  was  not  engaged  In  this 
class  of  work  of  car  repairing,  raising  cars, 
not  loaded  cars,  to  my  knowledge."  When 
this  testimony  is  read  In  connection  with 
testimony  of  defendant's  witnesses  that  Mc- 
Clure when  out  of  the  shop  working  on 
wrecks  was  one  of  the  crew  engaged  in 
Jacking  up  cars,  It  Is  manifest  that  the  gen- 
eral scope  of  his  employment  Included  work 
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of  tms  character.  It  was  error  to  permit  the 
Jury  to  find  that  be  was  on  the  occasion  of 
bis  Injury  ordered  outside  the  line  of  his 
^ployment 

3.  It  follows  from  this  that  Sollers  and 
McCIure  were  fellow  servants,  and  that,  for 
the  personal  acts  of  negligence  of  Sollers, 
the  defendant  Is  not  responsible  to  McClore's 
representatives,  unless  It  be  found  that  the 
defendant  was  at  fault  In  the  employment  of 
an  Incompetent  servant  in  Mr.  Sollers.  This 
was  claimed,  and  that  question  was  also  sub- 
mitted to  the  Jury.  There  was  testimony 
tending  to  show  that  Sollers  was  incompetent. 
The  method  adopted  of  bringing  hqme  notice 
to  the  defendant  company  was  to  offer  In  evi- 
dence a  declaration  of  Mr.  Downing,  the 
master  mechanic  of  the  predecessor  com- 
pany, and  who  continued  in  defendant's  em- 
ploy on  June  Ist  This  was  objected  to, 
and  it  is  Insisted  that  any  declaration  of 
Downing  at  that  time  would  be  hearsay.  It 
was  not  competent  evidence  of  the  fact  of 
Boiler's  incompetency,  but.  If  such  incompe- 
tency was  otherwise  shown,  we  think  such  a 
statement  by  Downing  was  as  competent 
to  show  notice  to  him  of  such  competency 
as  would  have  been  a  commimicatlon  made 
to  him.  The  only  doubt  which  could  exist 
arises  out  of  the  change  of  employers  after 
the  declaration  was  made,  but  we  think  this 
circumstance  does  not  render  it  Incompetent 
The  testimony  was  competent  to  show  notice 
or  knowledge  on  Downlng's  part  of  SoUer's 
incompetency.  When  the  change  of  owner- 
ship took  place  Downing  continued  in  a 
position  In  which  notice  to  him  was  notice 
to  the  master.  Bailey's  Master's  Liability,  p. 
66;  Railroad  Company  y.  CoUam,  73  Ind. 
261,  38  Am.  Rep.  134.  If,  at  the  time  of  the 
Injury,  this  superior  servant  possessed  the 
knowledge,  the  result  is  the  same  as  though 
it  were  then  for  the  first  time  communicated 
to  him.    Wade  on  Notice,  g  687  et  seq. 

4.  Was  the  risk  so  obvious  that  McGIure 
should  be  held  to  have  assumed  the  risk? 
The  case  is  near  the  border  line,  but  we 
think,  in  view  of  the  fact,  if  it  be  the  fact, 
that  the  deceased  was  ordered  under  the  car 
by  one  in  authority  who  was  incompetent, 
is  to  be  taken  into  account  in  determining 
whether  deceased  was  negligent  in  not  in- 
forming himself  of  the  danger.  Walker  y. 
Railway  Company,  104  Mich.  606,  62  N.  W. 
1032. 

The  other  questions  presented  are  not 
likely  to  arise  on  a  new  trial.  For  the  error 
pointed  out,  the  judgment  Is  reversed,  and  a 
new  trial  ordered. 


GOEHRBND  et  al.  v.  PBRE  MARQUETTE 

R.  CO. 
(Snprtoe   Court  of  Michigan.    Dec.   3,   1906.) 

1.  Appeai,  —  Pbesentation  ot  QuEsnoH  m 
Lower  Cottbt— Scopb  of  Isstjes. 

A  declaration  alleged  a  contr!v:t  with  a  car- 
rier to   transport  certain  live  stock  by  itself 
109  N.W.— 54 


and  connecting  carriers,  and  that  the  defendant 
was  negligent  in  permitting  delays  and  in  neg- 
lecting to  furnish  opportunltiea  to  care  for  the 
cattle.  No  mention  woa  made  of  connecting 
carriers,  nor  was  the  delay  of  such  a  carrier, 
or  failure  to  deliver  to  a  proi>er  connecting  car- 
rier presented  as  an  issue  to  the  lower  court. 
Held,  that  such  questions  could  pot  be  present- 
ed on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  8§  1070-1078.1 

2.  Cabbiebs  —  Cabbiaoe  of  Goods  —  Limita- 
tion   OF    TjIABILITT— CONNBOTINO    CABBIEBS 

— OwNBBsnp  BT  Defendant  —  BviDEHCE — 

SlTFFICIENCY. 

In  an  action  against  a  carrier  for  delay  in 
a  shipment  occurring  on  a  connecting  line,  there 
was  testimony  that  the  defendant's  local  agent 
informed  the  shipper  that  defendnnt  had  acquir- 
ed control  of  a  certain  connecting  railroad,  and 
asked  him  to  ship  over  it  wtdch  he  declined  to 
do.  The  contract  of  shipment,  being  in  the  same 
form  as  the  shipper  was  accustomed  to  use 
when  the  company  connected  with  a  different 
line,  made  no  mention  of  any  particular  connect- 
ing line,  agreeing  merely  to  deliver  at  destina- 
tion if  on  defendant's  line  or  otherwise  to  the 
connecting  carrier,  and  negatived  liability  for 
negligence  of  any  connecting  carrier.  The  stock 
was  in  fact  shipped  over  the  connecting  line 
mentioned  by  the  local  agent^  but  the  plaintiff 
in  consenting  thereto  dealt  with  the  yardmaster 
of  such  line  at  the  transfer  point,  as  with  a  con- 
necting carrier.  Held  insufficient  to  require  a 
submission  to  the  jury  of  the  question  whether 
the  second  carrier  was  not  in  fact  a  part  of  de- 
fendant's line  rather  than  a  connecting  carrier 
responsible  alone  for  the  acts  of  its  servants. 

Error  to  Circuit  Court,  Osceola  County; 
Charles  H.  Rose,  Judge. 

Action  by  August  C.  Goehrend  and  another 
against  the  Pere  Marquette  Railroad  Com- 
pany. From  a  judgment  in  favor  of  defend- 
ant, plaintiffs  bring  error.    Affirmed. 

The  declaration  contains  two  counts.  In 
the  first  It  is  alleged:  That  defendant  was 
engaged  in  operating  a  railroad  from  Reed 
City  to  Port  Huron,  in  this  state,  and  was 
engaged  In  transimrtlng  freight  over  and 
along  said  route  for  hire,  and  In  delivering 
the  same,  whenever  necessary,  to  connecting 
carriers.  That  plaintiffs  delivered  to  defend- 
ant certain  live  stock  which  it  undertook  and 
agreed  to  transport,  by  itself  and  by  connect- 
ing carriers,  with  reasonable  safety  and  dis- 
patch, to  East  Buffalo,  In  the  state  of  New 
York.  That  defendant's  duty  In  the  premises 
was  not  performed,  In  that  it  carelessly  and 
negligently  failed  and  neglected  to  transport . 
said  animals  to  their  said  destination  In  as 
expeditious  a  manner  as  it  might  and  should 
have  done,  failed  and  neglected  to  transport 
them  within  the  time  that  it  usually  coavey- 
ed  like  freight,  negligently  permitted  the  ani- 
mals to  be  delayed,  in  an  unusual  and  un- 
reasonable manner,  for  an  unreasonable  pe- 
riod of  time,  at  divers  places  along  said  route, 
failed  and  neglected  to  feed  and  water  said 
animals  in  transit  or  to  provide  a  place  and 
opportunity  for  plaintiffs  to  feed  and  water 
them,  by  reason  of  all  of  which  plaintiffs 
were  damaged.  The  second  count,  referring 
to  the  conditions  and  circumstances  stated 
In  the  first  count,  alleges  negligent  delay  lu 
transportation  of  the  animals  and  breach  of 
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the  duty  Imposed  upon  railroad  companlea 
by  section  11,742,  Oomp.  Laws  1887,  with  re- 
BulUng  damage  to  the  plaintiffs.  The  plea 
was  the  general  Issue.  The  canse  coming  on 
to  be  tried,  one  of  the  plaintiffs,  the  only  wit- 
ness sworn,  gave  testimony  tending  to  prove 
that  the  animals  were  carried  by  defendant 
to  Sarnla  in  Canada,  and  the  car  there  de- 
livered to  the  LaKe  Brie  &  Detroit  River  Rail- 
road Company,  which  transported  it  to  St. 
Thomas,  from  which  point  It  was  taken  via 
the  Michigan  Central  Railroad  to  Its  destina- 
tion. That  the  delays  and  other  breaches  of 
alleged  duty  complained  about  occurred  after 
the  car  had  been  delivered  at  Sarnla.  That 
plaintiffs  had  for  many  years  been  shipping 
live  stock  from  Reed  City  to  East  JBuffalo; 
by  deiendant's  road  to  Port  Huron  or  Sarnia, 
thence,  by  the  Grand  Trunk  Railway,  to  des- 
tination, and  that  shipments  had  never  been,  in 
the  way  bills,  or  bills  of  lading,  routed.  That 
shortly  before  the  shipment  In  question  was 
made,  defendant's  station  agent  at  Reed  City 
stated  that  the  Pere  Marquette  had  acquired 
oontrol  of  the  Lake  Erie  &  Detroit  River 
Railroad,  and  asked  witness  to  ship  by  that 
route.  Witness  declined  to  do  so.  That  one 
shipment  Intervened  this  conversation  and 
the  shipment  in  question.  Whether  this  in- 
tervening shipment  went  by  way  of  the  Grand 
Trunk,  witness  could  not  positively  state,  bat 
his  recollection  was  that  it  did.  That  no  con- 
versation took  place  concerning  the  route  of 
the  last  shipment,  but  the  plaintiff,  who  ac- 
companied the  cattle,  knew  when  the  train 
reached  Saginaw  that  defendant  did  not  In- 
tend to  deliver  the  car  to  the  Grand  Trunk 
Railway  Company.  An  offer  to  prove  that 
upon  the  return  of  the  witness  to  Reed  City 
be  had  a  further  conversation  with  the  local 
agent  of  defendant,  and  with  Its  traveling 
freight  agent  In  which  witness  was  solicited 
to  ship  by  the  Lake  Brie  &  Detroit  River 
Railroad,  and  was  told  that  defendant  then 
had  its  own  line  to  Buffalo,  was  excluded. 
There  was  some  other  evidence  received,  and 
some  which  was  excluded,  tending  to  show 
that  witness  heard  and  observed  things  in- 
dicating to  tdm  that  the  defendant  operated 
or  controlled  the  Lake  Erie  &  Detroit  River 
Railroad.  The  contract  was  in  terms:  "For 
transportation  from  Reed  City  to  destina- 
tion, it  on  the  said  carrier's  line  of  railroad, 
otherwise  to  the  place  where  the  said  live 
stock  Is  to  be  received  by  the  connecting  car- 
riers for  transportation  to  or  toward  destina- 
tion." No  connecting  line  was  named.  Up- 
on the  back  of  the  bill  of  lading  was  the  fol- 
lowing: "The  company  does  not  agree  to 
transport  live  stock  by  any  particular  train, 
within  any  specified  time,  nor  In  time  for  any 
particular  market,  and  agents  must  not  give 
receipts  contaming  such  guarantee.  Neither 
will  the  company  be  responsible  for  any  loss 
or  damage  occurring  by  the  refusal,  failure  or 
inability  of  a  connecting  line  to  receive  and 
forward  the  stock  after  tender  of  delivery." 
The  trial  Judge,  at  the  conclusion  of  plaintiff's 


testimony,  directed  a  verdict  for  the  d^end- 
ant 

Argued  before  GRANT,  BLAiR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER.  3J. 

Charles  A.  Withey,  for  appellants.  Ste- 
vens, McPherson  &  Bills,  for  appellee. 

OSTRANDER,  J.  (after  stating  the  facts). 
It  Is  argrued  for  appellants  that  (1)  defendant 
was  shown  to  be  in  control  of  the  Lake  Brie 
&  Detroit  River  Railroad — that  said  road 
was  a  part  of  its  own  line;  (2)  no  routing 
appearing  on  the  bill  of  lading,  and  no  notice 
of  any  change  having  been  given  to  plaintiffs, 
the  course  of  dealing  of  the  parties  supplied 
whatever  was  necessary  to  establish  the 
route,  and  the  contract  therefore  was  to  fbr- 
ward  the  shipment  as  others  had  been  cns- 
tomarlly  forwarded,  by  way  of  the  Grand 
Trunk  Railway ;  (3)  no  particular  route  hav- 
ing been  specified.  It  was  defendant's  duty. 
in  any  event,  to  forward  by  a  reasonably  di- 
rect and  properly  furnished  route. 

The  pleadings  and  the  terms  of  the  con- 
tract of  shipment  limit  the  discussion  to  the 
first  of  these  propositions.  No  other  appears 
to  have  been  presented  to  or  considered  by  the 
trial  court.  It  Is  clear  that  the  declaration 
counts  neither  upon  a  breach  of  duty  to  de- 
liver to  a  proper  connecting  carrier,  nor  upon 
the  responsibility  of  defendant  for  the  acts 
or  omissions  of  a  connecting  carrier.  If 
there  was  competent  evidence  tending  to 
prove  that  the  injuries  complained  about  oc- 
curred on  the  line  of  defendant's  railroad,  the 
case  should  have  been  submitted  to  the  Jury. 
The  evidence  pointed  out  Is  the  conversation 
with  the  station  agent  before  the  shipment, 
the  fact  that  the  Pere  Marquette  and  the 
Lake  Brie  &  Detroit  River  railroad  companies 
occupied  the  same  ofllces  at  Sarnla,  the  con- 
versation, after  the  shipment,  with  the  sta- 
tion agent  and  the  traveling  freight  agent  of 
defendant,  the  fact  that  defendant,  through 
Its  station  agent,  afterwards  refused  plain- 
tiffs' cars  to  be  run  over  the  Grand  Trunk 
Railway  to  Buffalo,  giving  as  a  reason  that 
they  wanted  stock  shipped  over  their  own 
road,  and  the  fact  that,  disregarding  the  cus- 
tom and  the  known  wishes  of  plaintiffs,  and 
without  notice  to  them,  the  particular  ship 
ment  was  routed  over  the  Lake  Brie  &  De 
trolt  River  Railroad,  which  was  80  miles  long 
er,  and  not  furnished  with  conveniences  for 
unloading  and  feeding  and  watering  stock. 
The  statements  of  the  defendant's  station 
agent,  made  prior  to  the  shipment,  were  de- 
tailed by  the  witness  as  follows :  "Mr.  Tobi- 
as Informed  me  that  the  Pere  Marquette 
Railroad  Company  had  acquired  control  of 
the  Lake  Erie  &  Detroit  River  Railroad.  I 
think  that  is  the  correct  title  of  It.  to  St 
Thomas,  and  had  running  rights  over  the 
Michigan  Central  to  destination  at  East  Buf- 
falo; and  that  the  officials  wanted  the 
stock  shipped  over  their  own  line,  over  their 
own  road,  api  I  told  him  I  didn't  think  I 
could  go  arouud  that  way  because  it  was  a 
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good  deal  farther  and  I  couldn't  take  the 
time,  and  conldn't  get  there  as  quick  as  I 
conld  over  the  Grand  Trunk,  and  that  Is  the 
way  the  matter  was  left  I  told  him  that 
I  didn't  want  It  to  go  over  the  new  line  when 
I  didn't  know  I  could  make  connections. 
This  conversation  was  not  more  than  a  week 
or  two  before  this  shipment  was  made."  The 
offer  made  to  prove  statements  subsequent 
to  the  shipment  was:  "We  want  to  show 
that  the  local  agent  at  Reed  City,  Mr.  Tobias, 
and  a  traveling  freight  agent  or  soUcitiDg 
agent  for  freight  shipments  for  defendant 
railroad  at  that  time  personally  solicited 
[plaintiff]  to  make  his  live  stock  shipments 
by  the  road  he  has  named,  from  Port  Huron 
in,  and  said  the  defendant  now  had  its  own 
line  to  Buffalo.  We  offer  It  for  the  purpose 
of  showing  that  the  defendant  railroad  had 
control  of  that  line.  We  simply  claim  It  Is 
corroborative,  that  Is  all." 

I  think  It  Is  not  clear  that  a  prima  facie 
case  might  not  have  been  made  for  plain- 
tlfls  by  proof  of  the  contract  of  carriage, 
the  Injuries  and  the  damage,  leaving  defend- 
ant to  show,  If  it  could,  that  the  injuries  did 
not  occur  upon  Its  line  of  railroad.  The  car 
was  not  routed,  no  connecting  carrier  was 
named,  and  the  undertaking  was  to  deliver 
at  destination  (East  Buffalo),  if  on  defend- 
ant's line  of  railroad.  No  such  rule  is,  how- 
ever, asserted,  and  if  It  were,  the  reply  might 
be  well  made  that  the  case  made  for  plain- 
tiffs goes  too  far  to  permit  its  application. 
The  declaration,  inferentlally,  negatives  the 
fact  that  defendant's  line  of  railroad  extend- 
ed beyond  Port  Huron.  The  evidence  estab- 
lishes the  fact  for  this  case  that  the  same 
form  of  contract  bad  long  been  In  use  be- 
twcetk  the  parties,  and  both  bad  understood, 
and  plaintiff  asserts  that  in  the  Instant  case 
lie  understood,  that  a  connecting  carrier 
would  intervene  at  Port  Huron.  Whether 
the  defendant  would  be  bound  by  a  contract 
made  by  its  agent  which  expressly  or  by 
necessary  implication  excluded  the  Idea  of  a 
connecting  carrier,  or  named  one  at  St  Thom- 
as, or  at  some  other  point.  Is  not  the  question 
presented.  In  the  light  of  the  facts.  It  cannot 
be  said  that  the  agent  of  defendant,  who 
made  the  contract  asserted.  In  and  by  the 
contract  that  bis  principal  owned  or  operat- 
ed the  Lake  Erie  &  Detroit  River  Railroad. 
Nor  for  the  same  reason  is  defendant  estop- 
ped to  deny  the  fact  of  such  ownership  or 
control.  Even  when  plaintiffs  received  In- 
formation at  Saginaw  that  it  was  intended 
that  the  car  should  not  go  forward  by  way 
of  the  Grand  Trunk  Railway,  and  had,  as 
we  must  assume  from  the  testimony,  the  op- 
portunity and  right  to  exchange  the  Intended 
route,  the  reason  given  for  not  making  the 
change  Is  that  the  yardmaster  of  the  Lake 
Erie  &  Detroit  River  Railroad  Company  at 
Sarnia  said  they  would  get  them  there 
(to  destination)  "Just  as  quick."  It  is  not 
claimed  that  at  this  point  plaintiffs  (one  of 
whom  was  In  charge  of  the  shipment)  were 


doing  more  or  less  than  dealing  with  a  con- 
necting carrier,  although  not  with  the  usual 
one.  Fairly  stated,  the  case  for  plaintiffs  is 
that  for  16  yean  defendant's  line  of  railroad 
went  no  further  than  Port  Huron,  that  it  had 
been  recently,  and  Just  prior  to  the  shipment 
in  question,  extended  beyond  Port  Huron  and 
towards,  If  not  to,  East  Buffalo;  and  It  is 
attempted  to  prove  the  fact  of  the  exten- 
sion and  consequent  liability  for  the  injuries 
occurring  beyond  Port  Huron  on  the  route 
which  was  followed.  No  presumptions  aid 
plaintiffs,  since  the  diverting  of  traffic  to 
one  rather  than  to  another  connecting  Hue 
may  be  reasonably  accounted  for  otherwise 
than  by  the  theory  that  the  Initial  carrier 
owns  or  controls  the  road  which  Is  preferred. 
The  right  of  the  initial  carrier  to  deliver  to 
a  connecting  carrier  of  Its  choice.  In  the  ab- 
sence of  directions  from  the  shipper  and  of 
contract  routing,  is  admitted.  In  the  last 
analysis,  therefore,  the  evidence  of  the  fact 
attempted  to  be  proved  is  to  be  found  alone 
In  the  statements  made  by  the  agents  of  de- 
fendant We  are  referred  to  no  authority 
for  the  proposition  that  under  the  circum- 
stances here  disclosed  the  statements  of  the 
agent  of  a  carrier  may  be  received  to  estab- 
lish, against  the  denial  of  the  principal,  the 
facts  stated.  But  we  need  not  as  we  might, 
rest  the  case  upon  this  ground  alone.  As- 
suming the  facts  stated  by  the  agents  to  be 
true,  they  fail  to  prove  that  the  Lake  Erie 
&  Detroit  River  Railroad  Company  was  not 
a  connecting  carrier  responsible  alone  for  the 
acts  of  Its  servants,  and  for  the  service  which 
It  gave  to  shippers  of  freight 
The  Judgment  Is  affirmed. 


DURYBA  V.  RAYMOND  ot  iii. 
(Supreme   Court   of   Michigan.    Dec.   3,   1906.) 

1.  Gabnishment — Pboceedi:«os  to  Pboctjrjb— 

AmDAVlT— StrPTICIENCV. 

An  affidavit  in  Karnisiiment,  made  by  an  at- 
torney, which  states  that  the  "plaintiff"  (not  the 
affiant)  is  justly  apprehensive  of  a  loss  of  tlie 
debt,  unless  a  writ  issues,  is  Insufficient  to  con- 
fer jurisdiction. 

[Bd.  Note.— For  cases  in  point,  see  Cent  DIr.. 
vol.  24,  Garnishment,  g§  156,  ICO.] 

2.  Sauk— Amendment. 

Such  affidavit  is  not  subject  to  amendment. 

Error  to  Circuit  Court,  Hillsdale  County;. 
Guy  M.  Chester,  Judge. 

Action  by  Anna  Duryea  against  John  W;. 
Raymond  and  others.  From  a  Judgment  In. 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  GRANT.  BLAIR.  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Charles  M.  Weaver  and  Merton  Fltzpatrlcit,. 
for  appellant.  Charles  A.  Shepard  and  Ar- 
thur L.  Guernsey,  for  appellees. 

MONTGOMERY,  J.  The  queetlon  which 
this  record  presents  Is  whether  an  affidavit 
in  garnishment  made  by  an  attorney,  which 
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states  that  the  plaintiff  (not  the  affiant)  Is 
Justly  apprehensive  of  a  loss  of  the  debt  un- 
less a  writ  of  gamUthment  Issue,  Is  sufficient 
to  confer  Jurisdiction  to  Issue  the  writ,  or 
subject  to  amendmeot.  These  questions 
must  be  answered  In  the  negative,  on  the 
authority  of  Welmelster  v.  ManvlHe,  44  Mich. 
408,  6  N.  W.  859.  That  case  Is  In  point,  was 
decided  a  quarter  of  a  century  ago,  and  has 
never  been  modified,  although  It  was  dis- 
tinguished from  the  case  then  under  con- 
sideration In  Williams  v.  International  Grain 
&  Stock  Board,  99  Mich.  80,  57  N.  W.  1089. 
The  circuit  judge  followed  the  ruling  In 
Welmelster  v.  ManvlUe,  and  his  Judgment  la 
affirmed. 


McGILVBAT  et  al.  v.  MANISTEE  CIRCUIT 
JUDGE. 

(Supreme   Court  of   Michigan.    Dec.   3,    1906.) 

1.  Costs — New  Tbiai^-Attobnk-ys'  Fees. 

Though  the  order  RTantlng  a  new  trial  fails 
to  make  any  reference  to  costs,  the  successful 
party  on  the  second  trial  is  entitled  to  $25  at- 
torney's fees  for  each  trial. 

[IW.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  S  1009.1 

2.  Same  —  Pboceedinob   Bei-ore   Notice  of 
Trial.  < 

On  the  grant  of  a  new  trial,  the  prevailing 
party  in  the  second  trial  is  entiUed  to  only  one 
fee  of  $10  for  proceedings  before  notice  of  trial. 

Petition  by  Jennie  McOllvray  and  another 
foe  mandamus  to  the  Manistee  circuit  Judge. 
Granted. 

Argued  before  OABPENTEB,  C.  J.,  and 
GEANT,  MONTGOMERY,  OSTRANDEB, 
and  MOOBB.  JJ. 

Dovel  &  Dovel,  for  relators.  Fowler  & 
Belcher,  for  respondent 

MOORE,  J.  The  facts  In  this  case,  as  dis- 
closed by  the  petition  and  the  exhibits  an- 
nexed thereto,  are  that  the  petitioners  were 
sued  in  the  circuit  court,  by  Laurltz  S. 
Franck,  in  an  action  of  assiunpslt,  which  ac- 
tion resulted  in  a  Judgment  for  the  plaintiff, 
with  costs.  Defendant  moved  for  a  new 
trial,  which  was  granted,  with  costs.  Upon 
the  second  trial  defendants  were  rendered  a 
verdict,  and  Judgment  for  costs.  Defendants 
thereupon  filed  and  served  their  bill  of  costs 
for  the  two  trials  of  said  cause,  to  which 
plaintiff  objected,  and  the  clerk  of  said  court 
duly  taxed  defendant's  costs  for  the  two 
trials  at  the  sum  of  $114.16.  Plaintiff  there- 
upon appealed  from  said  taxation  to  the  cir- 
cuit court  for  the  county  of  Manistee  and  the 
Judge  of  said  court  retaxed  the  costs  of  de- 
fendants at  the  sum  of  $89.16,  striking  out 
the  Item  of  $25  for  attorney  fees  on  the  first 
trial  of  said  cause.  Petitioners  ask  this  court 
for  a  mandamus  to  compel  the  said  circuit 
Judge  to  set  aside  this  order  and  retax  de- 


fendants costs  at  the  sum  taxed  by  the  said 
clerk,  $114.16. 

The  only  question  Involved  In  this  proceed- 
ing Is  the  right  of  petitioners  to  have  taxed, 
together  with  the  other  costs  set  out  In  their 
bill  of  costs,  the  item  of  $25  for  attorney  fee 
for  the  first  trial.  The  respondent  was  of 
the  opinion  as  stated  by  him  In  writing: 
"This  brings  us  to  the  question  whether  de- 
fendants are  entitied  to  costs  on  the  first  trial, 
which  was  the  attorney  fee  taxed  at  $25. 
My  first  Impression  was  that  they  were  en- 
titled to  the  attorney  fee  on  the  first  trial 
as  well  as  on  the  second,  but,  on  a  farther 
consideration  of  this  matter,  I  have  reached 
the  conclusion  that  they  are  not  Judgment 
was  rendered  for  the  plaintiff.  On  motion  of 
the  defendants  this  Judgment  was  set  aside 
and  a  new  trial  granted.  Costs,  on  granting 
a  new  trial,  are  In  the  discretion  of  the  court 
In  this  case  nothing  was  said  or  no  order 
made  regarding  costs.  The  court  might  have 
ordered  the  costs  paid  by  either  party  but 
Inasmuch  as  no  order  was  made,  I  think  it 
stands  as  though  neither  party  was  to  pay 
costs  and,  If  that  be  so,  It  follows  that  the 
attorney  fee  on  the  first  trial  was  Improperly 
taxed.  I  think  the  plaintiff  should  have  been 
required  to  pay  the  costs  of  the  first  trial, 
and,  had  the  court's  attention  been  called  to 
It  on  the  motion  being  made  for  a  new  trial, 
no  doubt  such  an  order  would  have  been 
made,  but  Inasmuch  as  It  was  not,  and  It  did 
not  occur  to  me  at  the  time  of  making  the 
order  setting  aside  the  Judgment,  and  no  or- 
der was  made  requiring  plaintiff  to  pay  these 
costs  I  am  of  the  opinion  that  he  cannot  be 
obliged  to  do  BO  now.  I  do  not  think  the 
Supreme  Court  has  ever  passed  upon  this 
question,  and  personally  I  would  be  very  glad 
if  It  might  do  so," 

The  Judge  was  In  error  In  construing  the 
effect  of  the  order  be  made  when  he  ordered 
a  new  trial.  It  did  not  affect  the  question  of 
fees  as  provided  for  in  Comp.  Law,  §§  11,254 
— ll,260i  This  statute  has  been  construed  In 
favor  of  the  contention  of  relator.  Jeffeiy 
v.  Hursh,  58  Mich.  259,  25  N.  W.  176,  27  N. 
W.  7;  Whlteley  v.  Circuit  Judge,  122  Mich. 
617,  81  N.  W.  554. 

We  think,  however,  that  there  should  have 
been  Included  In  the  taxed  bill  of  costs  but 
one  fee  of  $10  for  proceedings  before  notice 
of  trial,  and  for  that  reason  the  amount  taxed 
for  attorney  fees  by  the  clerk  was  $10  too 
large.  The  objection  to  the  taxation  of  the 
$^  attorney's  fees  for  the  first  trial  was  not 
upon  the  ground  that  an  Improper  Item  was 
Included,  but  It  was  claimed  no  costs  could 
be  recovered  for  that  trial.  But  as  the  writ 
of  mandamus  Is  a  discretionary  one,  we  thbik 
It  right  to  deduct  the  $10. 

The  writ  of  mandamus  will  Issue,  direct- 
ing the  costs  to  be  taxed  at  the  sum  of  $104,- 
16,  with  costs  In  favor  of  petiUouera. 
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CITY  OF  ALMA  t.  CLOW. 


CITT  OF  AXMA.  r.  CLOW.. 
(Sapreme  Coart  of  Michigan.    Dec.   3,   1906.) 

PlDDLEBfl — Who    ABK    PEDDLEBS — LlCKNSBS. 

A  city  ordinance  made  it  an  offense  to  pur- 
Bue  the  occupation  of  a  hawker  or  pedoler, 
without  a  license,  and  defined  a  hawlcer  or 
peddler  as  including  any  person  who  should 
travel  from  house  to  house  for  the  purpose  of 
selling,  offering  for  sale,  or  soliciting  orders  for 

foods,  wares,  or  merchandise  by  sample.  A 
few  Jersey  corporation  engaged  in  the  sale  and 
distribution  of  teas  and  spices  maintained  a 
warehouse  in  another  city  in  JMichigan,  from 
which  its  trade  in  Michigan  was  supplied.  The 
corporation  furnished  defendant  with  a  horse 
and  wagon,  and  he  solicited  orders  from  door 
to  door,  and  at  intervals  ordered  from  the 
warehouse  in  Michigan  sufficient  goods  to  fill 
the  orders,  whereupon  he  delivered  the  goods, 
collected  the  price,  retained  a  commission,  and 
remitted  the  balance.  Held,  that  not  having  Dad 
a  license,  he  was  properly  convicted  under  the 
ordinance. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
to).  25,  Hawkers  and  Peddlers,  H  3,  6.] 

Error  to  Circuit  Court,  Gratiot  County; 
George  P.  Ston^  Judge. 

Frank  Bl  Clow  was  convicted  of  a  viola- 
tion of  an  ordinance  of  the  city  of  Allen, 
and  he  brings  error.    Aflbmed. 

Argued  before  CARPENTEE,  O.  J.,  and 
McALVAY,  MONTGOMERY,  OSTRANDER, 
and  MOORE,  JJ. 

W.  W.  Wicker  (John  C.  Donnelly,  of  coun- 
sel), for  appellant  James  Q.  Kress,  for  ap- 
pellee. 

MOORE,  J.  The  respondent  was  convicted 
of  a  violation  of  a  city  ordinance,  and  has 
brought  the  case  here  for  review.  The  facta 
are  substantially  the  same  so  far  as  the  acts 
of  the  respondent  are  concerned,  as  the  case 
of  Muskegon  v.  Zeeryp,  184  Mich.  181,  96  N. 
W.  B02.  If  you  substitute  the  word  "Clow" 
for  the  word  "Zeeryp,"  the  word  "Alma"  for 
the  word  "Mnskegon,"  and  the  word  "Sagi- 
naw" for  the  words  "Grand  Rapids,"  in  the 
Case  of  Zeeryp,  you  would  have  substantial- 
ly this  case. 

Alma  Is  a  city  of  the  fourth  class.  Incor- 
porated under  the  provisions  of  Act  No.  216, 
p.  889.  of  the  Public  Acts  of  1895.  To  such 
cities,  among  other  powers,  is  given  the  fol- 
lowing; 

"Every  city  Incorporated  under  the  pro- 
visions of  this  act  shall.  In  addition  to  such 
other  powers  as  are  herein  conferred,  have 
the  general  power  and  authority  in  this  chap- 
ter mentioned;  and  the  council  may  pass 
ordinances  In  relation  thereto,  and  for  the 
exercise  of  the  same,  as  they  may  deem  pr<^ 
er,  namely:" 

"Eleventh.  To  license  hawkers,  peddlers 
and  pawnbrokers,  and  hawking  and  peddling, 
and  to  regulate,  license  or  prohibit  the  sale 
or  peddling  of  goods,  wares,  merchandise, 
refreshments  or  any  kind  of  property  or 
thing  by  persons  going  about  from  place  to 
place  In  the  dty  for  that  purpose,  or  from 


any  stand,  cart,  vehicle  or  other  device,  in 
or  upon  the  streets,  highways,  alleys,  side- 
walks, or  in  or  upon  the  wharves,  docks,  or 
from  boats,  open  places  or  spaces,  public 
grounds  or  buildings  In  the  city. 

•  *••*• 
"Fortieth.    The  council  shall  further  have 

authority  to  enact  all  ordinances,  and  make 
all  such  regulations,  consistent  with  the  laws 
and  Constitution  of  the  state,  as  they  may 
deem  necessary  for  the  safety,  order  and  good 
government  of  the  city,  and  the  general  wel- 
fare of  the  Inhabitants  thereof.    »    ♦    • " 

Section  3107,  Comp.  Laws. 

"Acting  under  the  powers  so  conferred,  the 
city  passed  an  ordinance,  the  material  parts 
of  which  so  far  as  relate  to  this  case,  are 
as  follows: 

"An  ordinance  of  the  city  of  Alma.  Michi- 
gan, relative  to  hawkers,  peddlers  and 
itinerate  venders,  and  to  regulate  the 
sale  or  the  peddling  of  goods,  wares, 
merchandise,  refreshments,  or  any  kind  of 
property  or  thing  whatsoever,  by  persons 
going  about  from  place  to  place  in  said 
city  of  Alma  for  that  purpose,  or  from  any 
stand,  cart,  vehicle  or  other  device,  in  or 
upon  the  streets,  highways,  sidewalks  or 
In  any  open  place  or  places,  or  space,  pub- 
lic grounds  or  buildings,  or  In  private 
buildings.  In  said  city,  and  to  provide  a 
punishment  or  forfeiture  for  every  person, 
who,  without  license,  or  contrary  to  the 
terms  of  any  license  granted  him,  shall 
within  said  city  of  Alma,  sell,  offer  for 
sale,  or  solicit  orders  for  any  goods,  wares, 
merchandise,  refreshments  or  any  kind 
of  property  or  thing  whatsoever. 

"Sea  2.  The  term  and  words  "hawker  or 
I>eddler"  for  the  purpose  of  and  as  used  in 
this  ordinance,  shall  be  construed  to  mean 
and  Include,  any  person  who  shall  go  about 
from  place  to  place  within  the  said  city,  in 
any  manner  whatsoever,  or  who  shall,  from 
any  stand,  cart,  vehicle  or  other  device,  in 
or  upon  any  street,  highway,  sidewalk  or  in 
or  upon  any  open  place  or  places,  or  space 
or  public  building  or  groimds  or  private  build- 
ing or  grounds,  within  said  city,  or  who  shall 
by  sample  or  otherwise,  from  any  hotel,  pub- 
lic building  or  other  place  within  said  dty 
sell,  offer  for  sale,  or  solicit  orders  for  any 
goods,  wares,  merchandise,  refreshments  or 
any  kind  of  property  or  thing  whatsoever  to 
any  person  not  a  dealer  therein. 

•  ••••• 
"Sec.  4.    No  hawker  or  peddler  shall  sell. 

offer  for  sale,  or  solicit  orders  for,  by  sample 
or  otherwise,  any  goods,  wares,  merchandise, 
refreshments,  or  any  kind  of  property  or  thing 
whatsoever,  within  the  city  of  Alma,  without 
first  having  paid  for  and  obtained  from  the 
city  clerk  a  license  to  do  so. 

•  •••«• 
"Sec.  5.    The  rates  to  be  charged  and  col- 
lected by  the  dty  clerk  for  any  license  Issued 
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to  a  hawker  or  peddler,  shall  be  as  follows: 

"(a)  Any  hawker  or  peddler,  who  shall 
travel  from  house  to  house  for  the  purpose  of 
selling,  offering  for  sale,  or  soliciting  orders 
for,  by  sample  or  otherwise,  any  goods,  wares, 
nmchandise,  refreshments,  or  any  kind  of 
property  or  thing  whatsoever,  shall  pay  the 
sum  of  three  ($3.00)  dollars  per  day  for  each 
day  or  fractional  part  thereof,  for  any  num- 
ber of  days  not  exceeding  ten  (10)  and  for  any 
number  of  days  exceeding  ten  and  not  ex- 
ceeding one  year,  shall  pay  the  sum  of  thirty 
($30.00)  dollars." 

Section  11  provides  a  penalty  for  a  viola- 
tion. 

Upon  the  trial  counsel  for  the  respondent 
moved  the  court  to  enter  a  verdict  and  Judg- 
ment herein  of  not  guilty,  for  the  reasons: 
(1)  That  said  ordinance  In  so  far  as  it  at- 
tempts to  regulate  and  license  the  solicit- 
ing of  orders  for  the  future  delivery  of  goods 
at  retail.  Is  void.  (2)  Because  said  ordinance 
in  BO  far  as  it  requires  the  payment  of  a 
license  fee  by  hawkers  or  peddlers  or  per- 
sons traveling  from  house  to  house  for  the 
purpose  of  selling,  offering  for  sale,  or  solicit- 
ing orders  for  goods,  wares,  and  merchan- 
dise, is  void  aa  being  contrary  to  and  in  con- 
flict with  sections  tS824  to  6331,  inclusive,  of 
the  Compiled  Laws  of  the  state  of  Michigan  of 
1807.  (3)  Because  the  common  council  of  the 
city  of  Alma  have  no  power  to  pass  any  or- 
dinance, license  or  regulate  the  soliciting  of 
orders  for  future  delivery  by  going  from 
house  to  house  for  that  purpose  or  for  de- 
livering the  goods,  wares,  and  merchandise 
so  ordered.  The  circuit  Judge  was  of  the 
opinion  that  the  case  falls  within  the  princi- 
ples and  reasoning  of  People  v.  Sawyer,  106 
Mich.  428,  64  N.  W.  383,  and  Muskegon  v. 
Zeeryp,  134  Mich.  181,  06  N.  W.  602. 

Counsel  criticise  the  first  of  these  cases,  and 
think  it  Improperly  decided.  They  suggest 
that  the  quotation  with  approval  by  Justice 
Long  from  Graffty  v.  City  of  Rushvllle,  107 
iDd.  606,  8  N.  El  600,  67  Am.  Rep.  128,  was 
not  necessary  to  a  decision  of  the  case.  They 
think  the  other  cases  dted  in  the  opinion  of 
Justice  Long  are  not  in  point  Some  light 
is  thrown  upon  what  may  be  Included  In  the 
torm  "hawking  and  peddling"  by  the  legisla- 
tion In  this  state.  For  at  least  60  years  we 
have  had  legislation  upon  that  subject  Act 
No.  272,  p.  661,  of  the  Public  Acts  of  1865, 
amended  the  general  statute.  The  title  to 
the  act  reads:  "An  act  to  amend  sections 
sixteen,  eighteen,  twenty-one  and  twenty-two 
of  chapter  eighteen,  of  the  Compiled  Laws, 
relatives  to  hawkers  and  peddlers."  Section 
16  reads:  "No  person  shall  be  authorized  to 
travel  from  place  to  place  within  this  state, 
for  the  purjjose  of  carrying  to  sell,  or  expos- 
ing to  sale  any  goods,  wares  or  merchandise, 
or  to  take  orders  for  the  purchase  of  goods, 
wares  or  merchandise  by  sample  lists  or  cata- 
logues, unless  he  shall  have  obtained  a  license 
as  a  hawker  and  peddler  in  the  manner  here- 


inafter directed."  It  will  be  observed  that 
under  aa  act  entitled,  "An  act  relative 
to  hawkers  and  peddlers"  the  Legislature 
thought  it  competent  to  say  that  before  i>er- 
Bons  could  travel  from  place  to  place  for 
the  purpose  of  taking  orders  for  the  purchase 
of  goods,  wares  or  merchandise  by  sample, 
lists  or  catalogues  they  must  first  obtain  a 
license  as  a  hawker  or  peddler.  We  think 
what  was  said  by  Justice  Long  was  not 
foreign  to  the  subject  under  discussion. 

Counsel  seek  to  distinguish  this  case  frmn 
Muskegon  v.  Zeeryp,  supra,  by  saying  that 
the  city  of  Muskegon  had  greater  power  con- 
ferred upon  it  by  its  charter,  than  is  confer- 
red by  the  statute  upon  cities  of  the  fourth 
class.  We  think  a  oomparisou  of  the  charter 
with  what  we  have  quoted  from  the  statute 
will  show  the  contention  is  not  weA\  taken. 
As  to  this  feature  of  the  case  we  think  the 
learned  circuit  Judge  was  right  In  holding 
the  case  within  the  case  cited  by  him. 

It  Is  said  the  ordinance  Is  In  conflict  with 
the  state  law  as  found  in  chapter  136,  Comp. 
Laws,  and  ttkerefore  void.  We  quote  from 
the  brief  of  counsel :  "It  would  not  seem 
necessary  to  dte  authorities  in  support  of  the 
proposition  that  a  license  so  granted  by  thi.- 
state  would  be  a  complete  Justification  for 
the  carrying  on  of  the  business  mentioned  In 
the  license,  yet  these  inferior  municipalities, 
actuated  by  selfishness  and  the  desire  to 
swell  the  volume  of  business  of  their  local 
dftalers,  may  wholly  prohibit  within  the  lim- 
its of  the  municipality  the  transaction  of 
business  for  which  the  licensee  received  the 
license,  and  by  such  local  legislation  as  we 
have  under  consideration,  limit  the  scope 
and  effect  of  the  act  of  the  state  In  granting 
the  license."  "It  will  be  noted  that  the  pro- 
visions of  this  ordinance  are  ^^ressly  point- 
ed at,  and  directly  result  in  the  defeat  of 
the  state  license,  because  it  gives  to  the  local 
person  who  sells  the  product  of  his  own  fac- 
tory, or  the  produce  of  his  own  labor,  the 
rl(;ht  to  peddle  the  same  without  regulation 
or  fee.  It  is  directly  aimed  at  a  nonresident. 
We  assert  that  the  Legislature  cannot  confer 
upon  the  municipality  the  power  to  prohibit 
a  lawful  business."  "This  ordinance  is  clear- 
ly in  contradiction  of  the  state  law,  and  there- 
fore is  void,'"  citing  New  York  v.  Nichols,  4 
Hill  (N.  X.)  209;  Thompson  v.  Mt  Vernon. 
11  Ohio  St  688. 

It  is  not  necessary  for  us  to  decide  whetli- 
er  the  Legislature  could  authorise  a  munici- 
pality to  prohibit  a  lawful  business.  The  clty 
of  Alma  has  not  so  undertaken  in  the  ordi- 
nance under  discussion.  The  power  to  regu- 
late the  business  of  hawking  and  peddling 
has  long  been  recognized  In  this  state.  Jus- 
tice Cooley  In  speaking  for  the  court  In  Peo- 
ple V.  Russell,  49  Mich.  617,  14  N.  W.  .TftS.  43 
Am.  Rep.  478.  said:  "That  the  regulation  of 
hawkers  and  peddlers  is  Important  if  not 
absolutely  essential  may  be  taken  as  estab- 
lished by  the  concurring  practice  of  clvilte- 
ed  states.     They  are  a  class  of  persons  who 
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travel  from  place  to  place  among  strangei-s, 
and  the  business  may  easily  be  made  a  pre- 
tense or  a  convenience  to  those  whose  real 
purpose  Is  theft  or  fraud.  The  requirement 
of  a  license  gives  opportunity  for  inquiry  in- 
to antecedents  and  character,  and  the  pay- 
ment of  a  fee  affords  some  evidence  that  the 
business  Is  not  a  mere  pretense."  See,  also. 
People  V.  Russell,  4»  Mich.  617,  14  N.  W.  668, 
43  Am.  Rep.  478;  Boston  Beer  Co.  v.  Mass., 
«7  U.  S.  25,  24  ly.  Ed.  989;  People  v.  Phip- 
pin,  70  Mich.  18,  19,  37  N.  W.  888,  and  the 
cases  cited  In  Muskegon  v.  Zeeryp,  supra. 

It  is  said  that  as  the  Legislature  has  pass- 
ed a  general  law  In  relation  to  the  business 
-or  calling,  that  it  Is  not  competent  for  the 
municipality  to  legislate  upon  the  same  sub- 
ject In  4th  Ed.  Dillon  on  Municipal  Corpor- 
ations, p.  435,  It  Is  said :  "Questions  of  dif- 
flcnlty  have  arisen  In  consequence  of  grants 
of  power  to  municipal  corporations  to  make 
ordinances  respecting  matters  and  acts  al- 
ready regulated  by  general  statute,  and,  If 
criminal  In  their  nature,  punishable  under 
the  laws  of  the  state.  Hence,  the  same  act 
comes  to  be  forbidden  by  general  statute  and 
by  the  ordinance  of  a  municipal  corporation, 
•each  providing  a  separate  and  different  pun- 
ishment. The  same  transaction  may,  If  com- 
plex in  Its  nature,  be  In  one  part  of  It  an 
offense  against  the  general  law,  and  In  an- 
other against  the  by-law;  but  such  cases 
present  no  difficulty.  But  can  the  same  act 
be  twice  punished,  once  under  the  ordinance, 
and  once  under  the  statute?  The  cases  on 
this  subject  cannot  be  reconciled.  Some  hold 
that  the  same  act  may  be  a  double  offense, 
one  against  the  state  and  one  against  the 
corporation.  Others  regard  the  act  as  con- 
stituting a  single  offense,  and  hold  that  It 
can  be  punished  but  once,  and  may  be  thus 
punished  by  whichever  party  first  acquires 
jurisdiction."  See,  also,  the  many  eases  cited 
in  the  note  on  page  437,  including  Cooley  on 
Const  Limitations,  199.  For  cases  having 
some  bearing  upon  the  question,  see  Wolf  v. 
Lansing,  53  Mich.  367,  19  N.  W.  38;  People 
v.  Hanrahan.  75  Mich.  611,  42  N.  W.  1124. 
•4  L.  R.  A.  751 :  People  v.  Blom,  120  Mich. 
45,  78  N.  W.  1015,  and  the  many  cases  cited 
in  the  last-named  case. 
The  conviction  is  affirmed. 

CARPENTER,  C.  J.,  and  McALVAY  and 
MONTGOMERY,  JJ.,  concurred. 

OSTRANDER,  J.  (concurring).  Whether 
one  holding  a  state  license,  and  going  from 
place  to  place  to  peddle,  could  be  required 
to  obtain  an  additional  license  In  each  com- 
munity In  which  he  sold  goods,  does  not  seem 
to  me  to  be  a  point  for  decision  In  this  case. 
Respondent  has  no  state  license,  and  does  not 
sell  goods  outside  of  the  city  of  Alma.  I 
concur  in  holding  the  case  ruled  by  Muskegon 
V.  Zeeryp,  134  Mich.  181,  96  N.  W.  502. 


OODKIN  r.  CORLISS. 
(Supreme   Court  of    Michigan.    Pec.  8,   1906.) 

1.  Taxation  —  Collection  —  Sufficienot  of 

I*BOCES3. 

Miller's  Comp.  Laws,  S  3871,  provides  that, 
where  personal  property,  having  been  assessed 
for  taxation  in  any  township  or  ward,  is  re- 
moved therefrom  before  the  tares  are  paid,  leav- 
ing "no  other  personal  property  snfBdent  In  said 
township  or  ward  whereon  the  treasurer  or  other 
collecting  officer  can  levy  and  collect  said  taxes 
or  any  of  them,"  the  city  or  township  treasurer 
shall  make  a  statement  as  a  basis  for  enforcing 
payment  out  of  any  property  the  tax  debtor 
may  have  In  any  other  city  or  township  in  the 
state.  Held,  that  a  statement  by  a  township 
treasurer,  reciting  that  "there  is  no  other  per- 
sonal property  of  said  G.  within,  said  township, 
from  which  collection  thereof  can  be  made,"  was 
sufficient  compliance  with  the  statute  to  render 
the  process  for  the  collection  of  the  taxes  fair 
upon  its  face,  and  to  protect  the  treasurer  of 
a  city  in  executing  it  against  property  of  the 
tax  debtor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  H  1092,  1093.] 

2.  Same— Liability  of  Collectiko  Officer. 

Miller's  Comp.  Laws,  g  3871,  provides  that 
where  personal  property,  having  been  assessed 
for  taxation  in  any  township  or  ward  is  re- 
moved therefrom  before  the  taxes  are  paid, 
without  leaving  sufficient  personal  property 
therein  to  satisfy  the  taxes,  the  city  or  town- 
ship treasurer  shall  make  a  statement  as  a  basis 
for  enforcing  payment  out  of  any  property  tlie 
owner  may  have  in  any  other  city  or  township 
In  the  state;  and  provides  that  the  statement 
shall  be  prima  facie  evidence  of  the  validity  of 
the  tax,  and  full  authority  to  the  treasurer  to 
levy  and  collect  it  Held  that,  where  a  statement 
substantially  complied  with  the  statute  and  the 
validity  of  the  taxes  was  not  questioned,  they 
must  be  regarded  as  lawful,  and  the  treasurer  of 
a  city  In  which  property  of  a  tax  debtor  was 
found  was  not  liable  to  him  for  the  amount  of 
taxes  paid  under  protest 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  U  1091-1093.1 

Error  to  Circuit  Court  Bay  County;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  John  Godkln  against  Edward  B. 
Corliss.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Lee  B.  .Toslyn,  for  appelant  Brakle  J. 
Orr,  for  appelle*. 

BLAIR.  J.  Plaintiff  brought  suit  against 
defendant  city  treasurer  of  Bay  City,  to  re- 
cover the  amount  of  a  personal  tax  assessed 
against  his  personal  property  In  iv>yle  town- 
ship in  the  county  of  Schoolcratt.  which 
amoant  was  paid  by  plaintiff,  under  written 
protest  to  release  his  personal  property  in 
Bay  City  from  a  levy  made  by  defendant  un- 
der the  authority  of  a  statement  made  to  him 
by  the  treasurer  of  Doyle  township,  pursuant 
to  section  3871  of  Miller's  Comp.  Laws.  The 
declaration  was  on  the  common  counts  In  as- 
sumpsit The  statement  of  the  township 
treasurer  duly  signed,  certified,  and  acknowl- 
edged as  required  by  the  statute  was  as  fol- 
lows; 

"The  statement  In  writing  of  Frank  Sand- 
berg,   township   treasurer   of   the   township 
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of  Doyle,  In  the  county  of  Schoolcraft  and 
state  of  Michigan  under  and  by  virtue  of 
section  3871  of  the  Compiled  Laws  of  Michi- 
gan of  1897,  showing:  That,  on  the  assess- 
ment and  tax  rolls  of  the  township  of  Doyle 
In  said  county  of  Schoolcraft  for  the  year 
1904,  one  John  Godkln  was  assessed  for  per- 
sonal property  and  that  the  personal  proper- 
ty of  said  John  Godkln  within  said  town- 
ship was  assessed  to  said  John  Godkln  upon 
said  assessment  and  tax  rolls,  and  that  the 
valuation  thereof  as  assessed  by  the  super- 
visor of  said  township  and  approved  by  the 
board  of  ref  lew  thereof  was  ten  thousand  five 
hundred  dollars  and  that  the  various  taxes 
thereon  and  the  total  thereof  as  appears 
from  the  roll  In.  the  hands  of  said  treasurer 
are  as  follows:  State  tax,  $27.60 ;  county  tax, 
$109.25;  township  tax,  $25.30 ;  highway  money 
tax,  $47.50;  school  and  one-mill  tax,  $151.00; 
special  highway  tax,  $10.35;  Soldiers'  Relief 
tax,  $1.06.  Total  taxes,  $372.05.  That  such 
personal  property,  consisting  of  lumber  and 
lath,  has  been  removed  from  such  township 
since  the  assessment  thereof,  and  that  the 
taxes  thereon  have  not  been  pqid,  and  that 
no  part  thereof  has  been  paid,  and  tiiat  there 
Is  no  other  personal  property  of  said  John 
Godkln  withUi  said  township  from  which  col- 
lection thereof  can  be  made. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  28th  day  of  January, 
A.  D.  1005.  Frank  Sandberg,  Township 
Treasurer  of  Doyle  Township.    [Seal.] " 

Plaintiff  gave  evidence,  which  was  uncon- 
tradicted, tending  to  show  that,  at  the  time 
the  tax  roll  was  placed  In  the  township 
treasurer's  hands,  plaintiff  had  personal  prop- 
erty In  that  township  worth  more  than  four 
times  the  amount  of  the  tax.  The  lumber, 
lath,  and  shingles,  upon  which  the  taxes 
were  assessed,  were  removed  from  School- 
craft county  prior  to  the  1st  of  December. 
The  circuit  judge  directed  a  verdict  In  favor 
of  defendant,  and  plaintiff  brings  the  record 
to  this  court  for  review  upon  writ  of  error, 
Insisting  that  a  verdict  should  have  been 
directed  in  his  favor,  for  the  following  rea- 
sons: First,  the  statement  of  the  township 
treasurer  did  iKxt  comply  with  the  statute,  in 
that  It  did  not  contain  an  allegation  that 
there  was  "no  other  personal  property,  suffi- 
cient In  said  Doyle  township  whereon  the 
treasurer  can  levy  and  collect  said  taxes  or 
any  of  them,"  and,  therefore,  did  not  pro- 
tect the  defendant,  and  bis  levy  was  a  tres- 
pass. Second,  the  statement  of  the  town- 
ship treasurer,  even  if  fair  upon  its  face  and 
the  levy  made  in  pursuance  thereof,  would 
not  confer  upon  defendant  any  interest  In 
the  property  levied  upon,  or  right  to  with- 
hold the  money  paid  him,  but  would  only 
protect  him  against  personal  liability  for 
making  the  levy,  because  the  undisputed  evi- 
dence showed  that  the  township  treasurer 
bad  no  authority  to  make  the  statement 
Citing:    Beach  v.  Botsford,  1  Dong.  199,  40 


Am.  Dec.  46;  Le  Roy  v.  East  Saginaw  City 
Ry.  Co.,  18  Mich.  233,  100  Am.  Dec  162 ;  Mc- 
Coy V.  Anderson,  47  Mich.  502,  11  N.  W. 
290 ;  Muskegon  v.  Lumber  Co.,  86  Mich.  625. 
49  N.  W.  489 ;  and  other  cases. 

The  statement  of  the  township  treasurer 
did  not  negative  the  presence  of  other  per- 
scfnal  property  in  his  township  in  the  exact 
language  of  the  statute,  but  the  language 
used  was  equivalent  In  its  legal  Import  to 
the  statutory  provision  and  a  sufficient  com- 
pliance therewith  to  render  the  process  fair 
upon  its  face  and  protect  the  defendant  in 
executing  It. 

The  statement  was  "prima  facie  evidence  of 
the  validity  of  the  tax  therein  named  against 
the  person  therein  named  and  *  *  *  full 
and  ample  authority  to  the  treasurer  •  •  • 
to  levy  and  collect  the  same  in  the  same  man- 
ner as  other  personal  taxes  are  collected  hy 
him  when  spread  upon  his  own  roll." 

No  attempt  was  made  to  question  the  valid- 
ity of  the  tax,  and  the  tax  must  be  regarded 
as  a  lawful  tax,  which  it  was  the  duty  of 
plaintiff  to  have  paid.  If  defendant  had 
sold  the  property  levied  upon  to  collect  the 
tax,  he  would  not  have  been  liable  in  trover 
for  its  conversion.  Mogg  v.  Hall,  83  Mich. 
676,  47  N.  W.  563. 

It  necessarily  follows  that  he  was  not  lia- 
ble in  this  action. 

The  Judgment  Is  affirmed. 


6URDEN  V.   STEVENa 
(Supreme  Court  of  Michigan.     Dec.  8,  1906.) 

1.  Malicious  Pbosecution  —  Conspibact  — 
Goon  Faith— Evidence. 

Where,  in  an  action  for  malicions  prosecn- 
tion  for  the  breaking  of  a  church  window,  it 
was  claimed  that  there  was  a  conspiracy  between 
the  complaining  witness  and  the  justice  who  is- 
sued the  warrant,  to  extort  from  plaintiff 
payment  for  the  eiass  and  fees,  when  both 
knew  that  the  breaking  was  not  maiiciooB,  evi- 
dence was  admissible  to  show  the  justice's  good 
faith,  though  it  also  disclosed  his  opinions  with 
reference  to   the   circumstances  of   the   case. 

2.  Saue. 

Where,  in  an  action  for  malicious  prosecu- 
tion, it  was  proper  to  show  the  good  faith  ot 
the  justice  issuing  the  warrant,  it  was  competent 
by  way  of  contradiction  to  prove  the  justice's 
eSortg  to  obtain  protection  for  the  complain- 
ing witness  against  a  possible  action  for  mali- 
cious prosecution. 
8.  Sahb— Intent— Motive. 

In  an  action  for  malicious  prosecution  lor 
breaking  a  church  window,  defendant  was  en- 
titled to  show  that  for  months  injuries  to  the 
church  had  been  serious  and  frequent,  as  char- 
acterizing defendant's  intent  and  motive  in  in- 
stituting the  prosecution. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  33,   Malicious  Prosecution,   i  138.] 

4.  Witnesses— Cboss-Examination— Scope. 

In  an  action  for  malicioos  prosecution  for 
breaking  a  church  window,  It  was  not  error  to 
allow  full  cross-examination  of  plaintiff  as  to 
his  knowledge  of  or  connection  with  the  in- 
juries to  the  church,  both  before  and  after 
the  injury  complained  of,  as  bearing  on  plain- 
tiff's motives  and  the  extent  of  his  Injury  from 
the  prosecution. 
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6.  Malicious  Prosecution— Advice  op  Coun- 

BEI^lNSTBUCTlONS. 

In  an  action  for  malicious  prosecution,  the 
court  charged  that  a  prudent  man  was  expected 
to  talte  advice  of  counsel,  and  when  he  did  so, 
and  placed  all  the  facta  before  his  counsel,  and 
acted  on  his  opinion,  proof  of  such  fact  would 
establish  probable  cause,  but  that  the  advice 
must  be  that  of  a  person  accepted  and  licensed 
by  the  courts  to  practice  as  an  attorney,  and 
that  if,  after  having  placed  himself  under  the 
guidance  of  counsel,  a  fact  came  to  his  knowl- 
edj;e,  which  seemed  to  be  important,  it  wonld 
be  his  duty  to  communicate  it  to  his  counsel. 
Held,  that  such  instruction  did  not  cover  a 
request  to  charge  that  In  order  that  advice  of 
counsel  should  be  a  defense,  defendant  must 
have  acted  honestly,  and  where  the  facts  given 
were  all  consistent  with  the  reasonable  theory 
of  the  innocence  of  the  party,  and  the  prose- 
cntor  knew  or  had  good  reason  to  believe  that 
the  person  accused  was  not  guilty,  and  did  not 
believe  him  to  be  guilty,  he  would  still  be  re- 
sponsible for  bis  arrest,  regardless  of  the  advice 
of  his  counsel,  etc.,  which  request  should  have 
been   given. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  33,  Malicious  Prosecution,  {  170.] 

Error  to  Clrcnlt  Court,  Shiawassee  County; 
Steams  F.  Smith,  Jud^re. 

Action  by  Willis  Garden,  by  his  next 
friend,  against  Theron  Stevens.  Judgment 
for  defendant,  and  plaintltF  brings  erjx>r. 
Reversed,  and  new  trial  ordered. 

Argued  before  GRANT,'  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Watson  &  Chapman,  for  Rpi)ellant  Albert 
li.  Chandler,  for  appellee. 

HOOKER,  J.  Willis  Garden  aged  21 
years  at  the  time  of  the  trial  of  this  case, 
•was  arrested  upon  a  warrant  Issued  on  Oc- 
tober 9,  1904,  for  maliciously  Injuring  a 
church  by  breaking  one  window  glass  of 
the  value  of  $1,  etc.  He  was  committed  to 
Jail  for  trial.  In  default  of  ball,  and  on 
Fehruary  11th,  the  justice  dismissed  the 
case,  and  released  the  prisoner,  at  the  re- 
quest of  the  prosecuting  attorney.  This  ac- 
tion for  malicious  prosecution  was  commenc- 
ed against  the  defendant  herein,  who  made 
the  complaint  upon  which  the  warrant  was 
Issued.  The  cause  was  tried  by  jury,  and  the 
trial  resulted  in  a  verdict  and  judgment  for 
the  defendant,  upon  which  the  plaintiff  has 
brought  error. 

The  plaintiff's  counsel  claimed  that  the 
prosecution  was  sought  by  the  defendant  to 
compel  payment  for  the  broken  window,  that 
defendant  knew  the  breaking  was  uninten- 
tional, and,  upon  redirect  examination  of  the 
Justice,  they  asked  him  for  conversation  at  the 
time  plalntllf  was  brought  before  him.  The 
evidence  showed  that  the  complainant's 
church  had  long  suffered  from  Tandallsm, 
and  that  It  finally  came  to  the  ears  of  Its 
board  that  a  window  had  been  broken  by  the 
plaintiff.  This  complaint  followed.  The  jus- 
tlce  testified  to  several  essential  matters  and 
was  croes-e.\amlned  at  length,  with  the  ap- 
parent purpose  of  showing  that  the  defendant 
bad  nothing  to  do  with  the  prosecution  ex- 
cept to  lay  the  facts  before  the  magistrate, 


who  in  turn,  determined  that  it  was  a  proper 
case  for  a  warrant,  and  that  the  case  was 
dismissed  by  request  of  the  prosecuting  at- 
torney. Many  questions  were  asked  with  an 
apparent  view  of  testing  the  good  faltli  ol' 
the  justice  in  his  action,  and  It  Is  urged 
that  he  was  Improperly  allowed  to  Indicate 
an  opinion  of  plaintiff's  guilt.  The  opinion 
of  the  justice  upon  the  question,  and  bis 
opinion  of  defendant's  statement  of  facts. 
were  not  material  to  the  issue,  except  as  made 
so  by  a  claim  that  he  and  the  defendant  col- 
luded to  extort  money;  i.  e.,  payment  fur  the 
glass  and  fees,  when  both  knew  that  the  ad- 
mitted breaking  of  the  glass  was  not  mali- 
cious. By  reason  of  such  claim  it  became 
proper  to  show  his  good  faith,  and  the  judg- 
ment should  not  be  reversed  upon  the  ground 
stated.  Several  of  the  questions  resulted  in 
no  injury.  The  fact  that  the  opinions  of 
the  justice  necessarily  appeared  from  such 
testimony  does  not  change  defendant's  right 
to  negative  a  claim  of  conspiracy.  On  the 
other  hand  It  was  competent  to  show,  by 
was  of  contradiction,  or  discrediting  his  al- 
leged good  faith,  bis  efforts  to  obtain  pro- 
tection for  the  defendant,  against  a  possible 
action  for  malicious  prosecution.  This  tes- 
timony should  have  been  admitted.  The  de- 
fendant was  entitled  to  show  the  fact  thut 
for  months,  Injuries  to  the  church  had  been 
serious  and  frequent,  as  characterizing  the 
intent  and.  motive  of  the  defendant.  It  was 
not  errof  to  allow  a  full  cross-examination  of 
the  plaintiff  as  to  his  knowledge  of  or  con- 
nection with  the  Injuries  to  the  church  both 
before  and  after  the  Injury  complained  of. 
Such  questions  had  a  bearing  on  the  question 
of  plaintiff's  motives,  and  the  extent  of  his 
Injury  from  the  prosecution. 

It  is  contended  that  the  court  instructed 
the  jury  that  mere  belief  that  the  plaintiff 
committed  the  offense  charged  was  sufficient 
cause  to  make  a  defense  in  the  present  ac- 
tion. We  think  that  the  charge  is  not  open 
to  this  criticism.  The  court  charged  the  jury 
that:  "Now  as  to  advice  of  counsel.  Notice 
has  been  given  here  that  this  defendant  act- 
ed upon  advice  of  counsel.  That  will  be  a 
question  for  you  to  determine.  It  may  per- 
haps turn  out  that  the  complainant  instead 
of  relying  upon  his  own  judgment  has  taken 
the  advice  of  counsel  learned  In  the  law  and 
acted  upon  that.  This  should  be  safer  and 
more  reliable  than  his  own  judgment,  not 
only  because  it  Is  the  advice  of  one  who  can 
view  the  facts  calmly  and  dispassionately, 
but  because  he  is  capable  of  judging  of  the 
facts  In  their  legal  bearings.  A  prudent 
man  is  therefore  expected  to  take  such  ad- 
vice ;  and  when  he  does  so  and  places  air 
the  facts  before  his  counsel,  and  acts  upon 
his  opinion,  proof  of  the  fact  makes  out  a 
case  of  probable  cause,  provided  the  disclo- 
sure appears  to  have  been  full  and  fair  and 
not  to  have  withheld  any  of  the  material 
facts.  But  the  advice  must  be  that  of  a  per- 
son accepted  and  licensed  by  the  courts  as 
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one  learned  In  the  law  and  competent  to  be 
adviser  to  clients  and  to  tbe  courts ;  and  if 
one  cbooses  to  accept  and  rely  upon  the 
opinion  and  advice  of' a  Justice  of  the  peace 
or  other  layman,  be  may  do  so  In  aid  of  his 
own  judgment,  but  It  cannot  afTord  him  any 
protection.  You  will  recall  that  Esquire 
Walsh  was  both  an  attorney  and  Justice  of 
the  peace.  Moreover,  when  he  places  himself 
under  the  guidance  of  counsel.  If  facts  sub- 
sequently come  to  his  knowledge  which  seem 
to  be  Important,  It  Is  his  duty  to  communi- 
cate these  to  counsel  If  he  expects  to  rely 
upon  bis  advice  as  a  justification  In  the  steps 
subsequently  taken."  This  was  all  that  was 
said.  Counsel  for  the  plaintiff  proffered  the 
following  requests:  "In  order  that  advice 
of  counsel  should  be  a  protection  to  the  de- 
fendant, he  must  have  acted  honestly,  and, 
where  the  facts  given  are  all  consistent  with 
the  reasonable  theory  of  the  Innocence  of  the 
party,  and  the  prosecutor  knows  or  has  good 
reason  to  believe  that  the  person  is  not 
guilty  whom  be  Is  prosecuting,  and  does  not 
believe  him  to  be  guilty,  he  cannot  have  a 
reasonable  cause  for  the  prosecution,  and  be 
would  still  be  responsible  for  his  actions  no 
matter  what  some  attorney  may  have  told 
him."  "The  advice  of  counsel  Is  no  protec- 
tion for  a  party  who  acts  maliciously  and 
knows  that  the  party  whom  he  is  prosecuting 
Is  not  guilty,  and  further  knows  that  all  of 
the  acts  which  the  party  against  whom  he 
complains  has  been  guilty  of  are  all  consist- 
ent with  the  natural  innocence  of  the  accus- 
etl,  and  If  he  proceeds  under  such  circum- 
stances, advice  of  counsel  Is  no  protection, 
and  he  would  be  liable  for  the  damages 
done."  These  correctly  state  the  law,  and 
should  have  been  given  or  the  substance  In- 
corporated In  the  charge. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 


SIBLEY  V.  MORSE. 
(Supreme  Court  of  Michigan.     Dec.  3,   1906.) 

1.  ApPBAji — Evidence — Habicucss  Ebbor. 

Where,  on  an  issue  of  testamentary  capac- 
ity, the  attorney  who  drew  the  will  in  contro- 
versy was  fully  cross-examined  and  the  court 
charged  as  to  the  degree  of  intelligence  neces- 
sary, contestant  was  not  prejudiced  by  a  ques- 
tion aslsed  of  such  attorney  as  to  whether  testa- 
tor, at  the  time  he  made  the  will,  was  mentally 
and  physically  competent  to  execute  it,  thongh 
the  question  might  be  construed  as  calling  for 
the  attorney's   opinion  on   a   question  at  law. 

2.  Wiixs— Testamkntabt  Capacity— Physic- 
al Condition— EvinENCB— Remoteness. 

On  an  issue  as  to  testator's  mental  capacity 
to  execute  a  will,  in  1898,  and  certain  codicils 
in  September,  1901,  evidence  that  a  physician 
treated  testator  for  urethritis  In  1890  was  prop- 
erly rejected  for  remoteness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  124;  vol.  20,  Evidence,  {  434.] 

8.  AppKAii— Evidence— Pbejttdice. 

In  a  proceeding  for  probate  of  a  will,  a 
witness  testified,  without  objection,  that  con- 
testant attended  spiritualistic  meetings  at  wit- 
■ess'  honse,  and  another  of  contestantla  witness- 


es, on  being  asked  if  she  was  a  spiritnalist  or 
spiritualistic  medium,  answered  in  the  nega- 
tive. Contestant,  when  asked  if  he  had  writ- 
ten a  book  on  spiritualism,  answered  in  the 
negative.  It  did  not  appear  bnt  that  the  state- 
ments of  the  last  two  witnesses  were  accepted 
as  true,  or  that  any  argument  was  made  to  the 
jury  on  the  subject  of  the  religions  belief  of 
any  of  them.    Held,  that  such  evidence  was  not 

f prejudicial  to  contestant  as  an  appeal  to  re- 
igions  prejudice,  in  violation  of  Comp.  Laws, 
§  10207,  providing  that  no  person  should  be  Id- 
com^tent  to  testify  on  account  of  his  religious 
opimons,  nor  should  he  be  questioned  with  ref- 
erence thereto. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,   Appeal   and   Error,   §{   4153-4155.] 

4.  Wills — Contest- Evidence— Rmjsvakct. 

In  a  proceeding  for  the  probate  of  a  will, 
an  offer  to  prove  that  one  of  the  devisees  in- 
dulged in  the  use  of  liquor,  not  limited  to  the 
period  of  testator's  life  and  not  accompanied  by 
an  offer  to  show  testator's  Icnowledge  thereof, 
was  properly  excluded  for  irrelevancy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.   49,   WiUs,   {   068.] 

5.  Sake— Undue  Influence — Evidence. 

Testator  had  counseled  with  S.  concern- 
ing personal  and  business  matters,  and  S.,  on 
various  occasions,  had  advised  testator  not  to 
postpone  too  long  the  making  of  his  will.  B. 
took  down  a  memorandum  of  the  terms  of  the 
will,  at  testator's  request,  and  accompanied  him 
on  the  occasion  when  the  will  was  made.  S. 
was  named  as  executor,  though  he  received  noth- 
ing under  the  will.  Held,  that  such  facts  were 
insufficient  to  raise  an  issue  of  undue  influence 
on  the  part  of  S. 

6.  Tbiai^-Inbtkuctions  —  Applicabilitt    to 
Evidence. 

Contestant  in  a  will  contest  had  talked 
with  certain  persons  to  ascertain  the  advisability 
of  having  a  guardian  appointed  for  testator,  who 
was  his  father,  and  had  been  advised  in  the  neg- 
ative. Contestant  also  stated  to  a  witness  that 
there  was  no  way  except  to  appoint  a  guardian  to 
prevent  testators  property  from  being  scattered, 
and  testator  had  himself  stated  that  his  son 
was  trying  or  was  going  to  place  a  guardian 
over  him.  Held,  that  an  instruction  that  there 
was  no  evidence  that  contestant  ever  took  any 
steps  toward  having  a  guardian  placed  over 
testator,  that  the  evidence  showed  the  contrary, 
and,  if  testator  so  believed,  he  had  a  delnsion 
affecting  contestant,  which,  if  it  affected  the 
making  of  the  will,  rendered  it  void,  was  prop- 
erly refused,  as  inapplicable  to  the  evidence. 

7.  Saue. 

It  was  not  error  for  the  court  to  decline 
requests  to  charge,  which,  so  far  as  they  pre- 
sented correct  statements  of  legal  principles, 
were  sufficiently  covered  by  the  charge  given. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  46,  Trial,  S  651.] 

EJrror  to  Circuit  Court,  Oakland  Ooun^; 
George  W.  Smith,  Judge. 

Application  by  Judson  L.  Sibley  for  the 
probate  of  the  will  of  John  W.  Morse,  de- 
ceased, to  which  RolUn  J.  Morse  filed  objec- 
tions. From  a  Judgment  admitting  the  will, 
but  rejecting  the  codicil,  contestant  brings 
error.    Affirmed. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAY,  GRANT,  MONTGOMERY,  and 
OSTRANDER,  JJ. 

Perry  &  Stockwell,  James  H.  Pound,  and 
George  E.  Eckert,  for  appellant  Patterson 
&  Patterson,  for  api)ellee  Sibley.  Morse  & 
Locke,  for  appellee  Porter. 
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MONTGOMEHT,  J.  John  W.  Morse  died 
'On  tbe  19th  of  March,  1903,  at  the  age  of 
T7  years,  leaving  an  estate  consisting  of  400 
-acres  of  land,  stock,  tools,  and  personal  prop- 
•erty,  and  notes  and  mortgages;  the  aggre- 
gate of  the  inrentoiy  being  abont  $31,500. 
He  had  but  one  eon,  tbe  contestant,  RoIUn 
J.  Morse.  His  numerous  relatives  consisted 
-of  brothers,  sisters,  and  nieces.  His  son, 
BoUln,  was  at  the  time  of  his  death  50 
years  old,  married,  and  living  In  the  city  of 
Detroit,  while  the  deceased  lived  on  the 
farm  In  the  township  of  Novi,  Oakland  coun- 
ty. Rollln  had  received  a  liberal  education, 
and  was  an  attorney  at  law.  It  is  apparent 
from  the  whole  record  that  tbe  relations  be- 
tween the  father  and  son-  were  not  cordial. 
The  second  wife  of  deceased  died  in  1895, 
and  frmn  that  time  nntil  tbe  death  of  John 
Vf.  Morse  tbe  son  was  rarely  at  the  home. 
John  W.  Morse  had  irvlng  with  him  before 
'  the  death  of  his  second  wife,  one  Edith  Bell, 
a  young  woman,  who  at  the  time  was  22 
years  of  age  and  upwards.  She  had  been 
with  the  family  for  some  years  before,  acting 
as  domestic  and  housekeeper,  and  continued 
In  that  relation  up  to  the  time  of  Mr.  Morse's 
^ death.  The  son  at  the  time  of  the  death 
of  Ills  stepmother  seems  to  have  conceived 
the  Idea — upon  what  seems  to  be  very  sliglit 
foundation — that  Mrs.  Morse  had  been  mur- 
dered by  Edith  Bell,  and  It  Is  opmi  to  in- 
ference that  his  suspicion  went  so  far  as  to 
Inclnde  bis  father.  He  also  suspected  that 
Illicit  relations  existed  between  his  father 
and  this  young  woman,  and  on  the  trial  of 
bis  case  testifies  to  circumstances  coming 
witliln  his  observation  tending  to  show  that 
fact  A  disagreement  arose  between  the  fa- 
ther and  the  son  over  the  question  of  putting 
away  this  housekeeper.  An  interview  was 
had  at  the  residence  of  a  neighbor,  in  which 
tbe  son  in  effect  accused  his  father  of  il- 
licit relations  with  Edith  Bell,  and  coupled 
tfals  accusation  with  the  one  against  Edith 
Bell,  charging  her  with  having  been  tbe 
oanse  of  his  stepmother's  death.  Whatever 
Justice  there  may  have  been  In  the  first 
charge,  the  latter,  as  heretofore  stated,  was 
based  upon  a  very  flimsy  foundation,  and 
from  this  date  the  relations  between  father 
and  son  were  strained. 

In  1886  John  W.  Morse,  after  conferring 
with  Judson  L.  Sibley,  who  had  been  his 
friend  and  adviser  for  many  years,  gave  to 
Sibley  a  memorandum  of  the  terms  of  a  will 
which  he  desired  to  make.  Tbe  two  then 
made  an  appointment  with  John  H.  Patter- 
son, an  attorney  at  Pontlac,  and  on  the  2.5th 
of  October  went  together  from  Novl,  a  dis- 
tance of  about  20  miles,  to  Pontlac,  and 
-went  to  the  office  of  Mr.  Patterson.  Mr. 
Patterson,  after  a  private  Interview  with 
Mr.  Morse,  prepared  the  will  In  question  in 
this  case.  It  was  signed  and  executed  In  the 
presence  of  these  two  witnesses  and  Ablram 
■  Parker,  president  of  the  First  Commercial 


Bank  of  Pontlac,  and  a  long  time  business 
acquaintance  of  Mr.  Morse.  The  will  be- 
queathed to  contestant,  Rollln  J.  Morse,  for 
the  term  of  his  natural  life  the  net  use  and 
Income  of  100  acres  of  land  knovni  as  the 
"Homestead,"  and  provided  that  at  his  death 
the  homestead  should  go  to  his  children,  if 
any,  and,  if  no  Issue  survived  him,  then  to 
his  next  of  kin.  He  also  bequeathed  all 
household  goods,  stock,  tools,  harvested  grain, 
and  produce  on  the  farm  absolutely  to  con- 
testant, on  the  condition  that  he  pay  to  the 
executor  the  sum  of  $200.  He  gave  to  his 
nephew  Frank  Morse  a  life  estate  In  80  acres 
of  land;  to  his  niece,  Mary  Ackley,  a  life 
estate  In  80  acres  of  land;  to  his  n^bew, 
John  Porter,  a  life  estate  in  SO  acres  of 
land,  with  similar  provisions  as  to  the  re- 
mainder in  each  case — that  is,  that  at  tbe 
death  ot  the  legatee  the  estate  should  vest  In 
the  surviving  children,  If  any,  and.  If  no  Is- 
sue survived,  then  to  the  next  of  kin  of 
the  legatee.  To  his  sister,  Deborah  Lowe, 
he  bequeathed  a  mortgage  which  he  then 
held  against  her,  and  also  set  apart  $4,000 
to  constitute  a  trust  fund  to  be  kept  Invested 
in  interest-bearing  securities,  the  net  income 
it  should  yield  to  be  paid  to  her,  and  at  the 
death  of  Deborah  Lowe  the  trust  fund  was 
to  go  to  her  childroi.  If  any  survived,  and, 
if  not,  then  to  her  next  of  kin.  He  be- 
queathed to  Edith  Bell,  bis  housekeeper,  tbe 
sum  of  $1,000,  and  directed  that  all  wages 
due  her  be  paid  in  addition  to  that  legacy. 
He  bequeathed  to  the  trustees  of  tbe  Free 
Will  Baptist  Church  at  Wixom  $1,000,  and 
the  residue  of  his  estate  he  gave  to  the  chil- 
dren of  his  deceased  brother,  Stillman  B. 
Morse.  He  directed  that  the  taxes  upon  the 
life  estate  should  be  paid  by  the  life  tenant, 
and  appointed  Judson  L.  Sibley  as  his  execu- 
tor. On  the  11th  of  S'eptember,  1901,  at  his 
home  in  Novl,  a  codicil  was  preimred  by  Mr. 
Patterson,  who  went  to  the  home  of  deceased 
for  that  purpose.  This  codicil  rev(^ed  the 
provision  for  a  trust  fund  for  the  benefit  of 
Deborah  Lowe,  and  In  lieu  thereof  gave  her 
$2,000  absolutely,  and  the  house  and  lot  in 
South  Lyons  occupied  by  her,  and  the  mort- 
gage he  held  against  her.  He  gave  to  his 
housekeeper.  Edith  Bell,  the  sum  of  $2,000 
in  addition  to  tbe  $1,000  bequeathed  by  the 
will,  making  $3,000  in  all.  Six  days  later 
another  codicil  was  prepared  in  which  he  re- 
voked tbe  legacy  to  the  trustees  of  the  Free 
Win  Baptist  Church  at  Wixom.  This  will 
and  codicils  were  filed  for  probate.  Objec- 
tions were  made  to  their  probate  by  the  con- 
testant on  the  ground  of  the  mental  incom- 
petency of  the  testator  and  undue  infiuence. 
On  the  trial  of  the  case  on  appeal  in  tbe 
circuit  court  before  a  Jury  the  case  was  sub- 
mitted upon  two  grounds — first  as  to  the 
mental  competency  of  John  W.  Morse;  and 
second  as  to  tbe  undue  Infiuence  of  Eldith 
Bell.  The  court  declined  to  submit  the  ques- 
tion of  undue  Influence  claimed  to  have  been 
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exercised  by  Judson  I*.  Sibley.  The  jury 
found  a  verdict  sustaining  the  will,  but  re- 
fusing probate  to  tbe  two  codicils.  The  case 
is  brought  here  by  the  contestant  for  review. 

The  record  contains  676  pages  and  166  as- 
signments of  error.  Any  attempt  to  state 
the  testimony  at  length  or  to  review  and  dis- 
cuss in  detail  the  questions  raised  by  the  as- 
signments would  extend  this  opinion  to  the 
limit  of  a  volume.  Some  attempt  has  been 
made  to  group  tbe  assignments,  and  the  ques- 
tions necessary  to  be  discussed  may  be  treat- 
ed under  a  few  heads. 

When  the  witness  Patterson  was  on  the 
stand  and  had  stated  his  acquaintance  with 
deceased,  and  the  circumstances  of  the  exe- 
cution of  the  win,  he  was  asked  tbe  ques- 
tion whether  or  not  at  this  time  John  W. 
Morse  was  mentally  and  physically  compe- 
t&at  to  make  and  execute  this  will.  This 
was  objected  to,  and  It  is  claimed  to  be  er- 
ror under  the  rule  laid  down  In  Page  v. 
Beach,  184  Mich.  61,  96  N.  W.  981.  The 
form  of  the  question  is  perhaps  open  to  crit- 
icism. Technically  It  might  be  construed  as 
calling  for  the  opinion  of  the  witness  upon 
a  question  of  law.  But,  as  was  stated  in 
Page  V.  Beach,  of  similar  questions  under 
diseussioD:  "The  questions  might  be  un- 
derstood by  the  jurors  as  calling  merely  for 
the  degree  of  Intelllgenoe  as  bearing  upon  the 
understanding,  recollection,  and  will  power. 
In  such  case  no  harm  would  be  likely  to  fol- 
low." When  we  take  into  account  the  cross- 
examination  in  this  case  and  the  full  Instruc- 
tiona  of  the  court  as  to  the  degree  of  in- 
telligence necessary,  It  Is  manifest  that  the 
Jury  were  not  left  to  Infer  that  Mr.  Patter- 
son had  been  attempting  to  state  tbe  rule  of 
law,  but  had  been  attempting  to  speak  of 
the  degree  of  Intelligence  and  understanding 
of  tbe  testator.  We  think  no  prejudicial 
error  was  committed  in  receiving  this  testi- 
mony. 

Dr.  Chapman  was  a  witness  to  the  two 
codicils,  and  he  was  called  as  a  witness  for 
tbe  purpose  of  showing  the  mental  capacity 
of  the  testator  at  the  time  these  codicils 
were  executed  In  1901.  On  cross-examina- 
tion he  was  asked  in  regard  to  having  treat- 
ed the  deceased  for  urethritis  in  1890,  some 
11  years  prior  to  the  time  be  witnessed  the 
codicils,  and  8  years  prior  to  tbe  execution 
of  the  will  itself.  This  testimony  was  ex- 
cluded on  objection.  Contestant  contended 
that  on  the  authority  of  Eraser  v.  Jennlson, 
42  Mich.  206,  8  N.  W.  882,  that  the  son. 
Roll  in,  as  heir  at  law,  might  waive  tbe 
statute  protecting  the  patient  from  the  dis- 
covery of  facts  learned  by  the  physician 
while  treating  him.  In  Eraser  v.  Jennlson 
the  legal  representatives  were  those  who 
were  permitted  to  waive  tbe  right.  Whether 
the  heir  can  against  the  protest  of  tbe  legal 
representatives  waive  the  right  is  a  ques- 
tion unnecessary  to  determine  in  this  case, 
although  there  is  authority  supporting  the 
contention  that  he  may.    Thompson  v.  Ish, 


99  Mo.  160,  12  S.  W.  610,  17  Am.  St  Rep. 
552.  But  in  any  view  of  the  case  we  think 
this  testimony  was  too  remote  to  be  of  any 
value  in  determining  the  mental  condition  of 
testator  from  8  to  10  years  later,  and  that 
no  error  was  committed  in  Its  exdusion 
which  prejudiced  the  rights  of  contestant 

The  claim  is  made  that  In  the  course  of  the 
trial  an  appeal  was  made  to  religions  prej- 
udices in  Inquiring  as  to  tbe  religious  belief 
of  witnesses.  It  Is  claimed  that  the  statute 
(Comp.  Laws,  $  lOSOT)  wblch  provides  that 
no  person  shall  be  deemed  Incompetent  as  a 
witness  in  any  court  matter,  or  proceeding 
on  account  of  his  opinions  on  the  subject  of 
religion,  nor  shall  any  witness  be  questioned 
in  relation  to  his  opinions  thereon,  either  be- 
fore or  after  he  shall  be  sworn,  was  in- 
fringed. The  witness  Alvin  Newman  was 
asked  on  cross-examination  if  he  was  an 
Adventlst  In  religious  belief.  An  answer  was 
given  before  an  objection  was  Interposed; 
but,  on  an  objection  being  made,  the  court 
said  he  saw  no  harm  in  it  On  redirect  ex- 
amination he  said  he  was  a  Seventh  Day  Ad- 
ventlst No  comment  appears  to  have  been 
made  upon  the  subject  and,  while  the  In- 
quiry might  well  have  been  omitted,  no 
prejudice  seems  to  have  been  created.  One 
La  Orange  was  a  witness  for  contestant  and 
gave  testimony  tending  to  show  that  the 
contestant  Roilin  J.  Morse,  attended  spirit- 
ualistic meetings  at  his  bouse.  No  objection 
was  made  to  this  testimony.  Minnie  Adams 
was  sworn  for  contestant  She  testified  that 
she  was  not  a  medium,  and  no  objection  was 
made  to  the  testimony.  She  was  asked  if 
she  was  a  spiritualist  and  she  replied  that 
she  was  not  After  she  had  answered  the 
question  exception  was  taken  to  the  asking 
of  the  question,  but  it  was  allowed  to  stand. 
Tbe  answer  certainly  could  not  have  preju- 
diced either  her  or  the  contestant's  case  be- 
fore tbe  jury.  It  is  also  complained  that 
Dr.  GUlot  stated  that  Minnie  Adams  claimed 
to  blm  to  be  a  spiritualistic  medium.  This 
testimony,  however,  was  taken  without  ol>- 
jectlon.  Roilin  J.  Morse  was  asked  If  he 
had  written  a  book  on  spiritualism,  and  he 
answered  "No."  It  is  difficult  to  see  bow 
this  prejudiced  the  parties  in  any  way.  It 
does  not  appear  but  that  tbe  statement  of 
the  witnesses  were  accepted  as  true,  or  that 
any  argument  was  made  to  the  jury  upon 
tbe  subject  of  the  religious  belief  of  either. 

Error  Is  assigned  upon  tbe  refusal  to  per- 
mit an  Inquiry  upon  the  subject  of  whether 
Frank  Morse  was  a  drinking  man.  He  was 
asked  on  the  stand  If  decedent  did  not  com- 
plain to  him  about  drinking.  He  replied 
that  he  did  not  He  was  then  asked  if,  in 
fact  be  did  not  indulge  in  the  use  of  liquor. 
This  was  not  accompanied  by  any  proposi- 
tion to  bring  home  knowledge  of  tbe  fact 
to  John  W.  Morse,  nor  was  it  confined  to  the 
period  of  John  W.  Morse's  life.  It  Is  now 
urged  that  If  to  the  knowledge  of  John  W. 
Morse  Frank  Morse  was  a  drinking  man,  It 
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would  be  less  Ukely  that  he  would  have  left 
bim  a  legacy,  bat  the  pnrpose  was  not  made 
clear  to  the  court,  and  as  It  related  to  the 
present  time,  long  after  John  W.  Morse's 
deadi.  Its  relevancy  would  not  be  apparent 

It  is  strenuously  insisted  that  the  court 
erred  in  holding  and  Instructing  the  jury 
that  there  was  no  evidence  that  undue  in- 
0aence  was  exerted  over  deceased  by  Judson 
L.  Sidey.  It  la  said  that  the  evidence  shows 
that  deceased  counseled  with  Mr.  Sibley 
about  his  business  matters;  that  he  had 
talked  with  him  about  adopting  Edith  Bell ; 
that  Sibley  had  heard  RolUn  accuse  his 
father  of  Illegitimate  relations  with  Edith 
Bell ;  that  be  admits  having  repeatedly  ur- 
ged deceased  to  make  a  will,  and  that,  know- 
ing that  deceased  had  but  one  child  and  that 
there  could  be  no  occasion  to  make  a  will 
unless  he  wished  to  disinherit  him,  the  re- 
peated effort  to  get  him  to  make  a  will  was 
an  effort  to  get  him  to  disinherit  the  son; 
that  the  fact  that  Sibley  accompanied  Morse 
to  Patterson's  office  on  the  occasion  of  the 
will  being  made  shows  that  Morse  was  ut- 
terly dependent  upon  Sibley.  We  have  ex- 
amined this  record  with  great  care  and  are 
thoroughly  satisfied  that  there  is  nothing 
but  bare  suspicion  upon  which  to  rest  any 
claim  of  undue  influence  by  Mr.  Sibley.  It 
Is  true  that  he  was  Mr.  Morse's  confidential 
adviser.  It  is  also  true  that,  when  Mr.  Morse 
stated  to  him  that  he  Intended  to  make  a 
will,  he  advised  him  not  to  postpone  it  too 
long  As  a  matter  of  fact,  the  making  of 
the  will  was  postponed  a  couple  of  months. 
Mr.  Sibley's  advice,  whenever  he  was  spoken 
to  about  it,  was  that  it  should  be  made 
promptly.  This  Is  not  undue  Influence.  It 
is  not  only  a  friendly,  but  a  wise  suggestim. 
There  is  not  a  scintilla  of  evidence  in  the 
case  tending  to  show  that  a  single  provision 
of  this  will  was  advised  by  Mr.  Sibley.  He 
himself  in  no  way  profited  by  the  terms  of 
the  will.  It  is  true  the  church  of  which  he 
is  an  attendant  receives  a  legacy  of  $1,000. 
It  Is  also  true  that  at  Mr.  Morse's  request 
Mr.  Sibley  took  down  a  memorandum  of  the 
terms  of  this  will.  But  this  of  Itself  is  not 
enough  to  show  that  there  was  any  influence, 
exerted,  particularly  when  the  fact  appears 
that  this  was  not  the  only  occasion  upon 
which  Sibley  had  looked  after  the  business 
affairs  of  deceased. 

The  contestant  claimed  that  John  W. 
Morse  was  laboring  under  an  Insane  delusion 
In  that  he  believed  that  his  son  Rollin  was 
attempting  to  have  a  guardian  placed  over 
blm.  The  contestant  asked  an  instruction  as 
follows :  "There  is  no  evidence  In  this  case 
that  Rollin  J.  Morse,  the  contestant,  ever 
took  any  steps  towards  having  a  guardian 
placed  over  his  father,  the  testator,  John 
W.  Morse.  Indeed,  the  uncontradicted  evi- 
dence in  this  case  shows  the  contrary  of 
this,  and,  if  John  W.  Morse  so  believed,  he 
bad  a  delusion  affecting  Rollin  J.  Morse,  and. 
If  It  affected  the  making  of  this  paper  of- 


fered as  a  will,  the  paper  is  void."    Contest- 
ant himself  testified  that  he  bad  a  conversa- 
tion with  one  or  two  people  at  Wlxom  upon 
the  subject  of  having  a  guardian  appointed 
for  his  father  In  the  winter  of  1896;    that 
he  approached  that  investigation  with  the 
view  of  making  a  petition  for  the  appoint- 
ment of  a  guardian ;  that  be  talked  with  one 
or  two  whom  he  supposed  to  be  his  friends 
to  ascertain  If  it  was  advisable  or  practicable 
to  have  a  guardian  appointed;   that  be  was 
advised  that.  In  view  of  bis  father's  posi- 
tion in  society.  It  would  not  be  advisable. 
There  was  testimony  that  John  W.  Morse 
said  to  one  Starkweather  that  his  son  was 
i  trying  or  was  going  to  place  a  guardian  over 
!  him.     John   B.   Morse  testified  that  Rollin 
I  said  to  blm  that  there  was  no  way  except 
;  to  appoint  a  guardian,  that  the  property  was 
I  being  scattered,  and  be,  John  E.  Morse,  talk- 
;  ed  with  John  W.  Morse  about  it    The  point 
seems  to  be  that  an  attempt  to  appoint  a  / 
guardian  could  not  be  made  without  a  peti- 
j  tion  in  the  probate  court.     Manifestly,  as 
I  John  W.  Morse  understood  It,  an  attempt 
l  was  being  made  when  Rollin  was  advising 
with  a  neighbor  of  John  W.  Morse  with  a 
view  of  collecting  testimony  for  that  purpose. 
The  contestant  also  requested  the   court 
:  to  charge  the  Jury  as  follows:    "The  will 
I  offered  in  this  case  for  probate  is  as  a  matter 
I  of  law  against  natural  justice,  and  the  pro- 
I  ponents  are  called  upon  to  satisfy  you  that 
I  some  good  reason  must  have  existed  for  the 
j  practical  disinheritance  of  the  testator's  only 
I  child,  Rollin  J.  Morse,  or  else  you  may  find 
I  it  to  be  the  product  of  an  unsound  mind  or 
I  undue  influence.    In  determining  the  question 
I  of  testator'6  capacity,  the  Jury  are  at  liberty 
I  to   consider  whether  or  not  the  claims  of 
near  relationship  have  been  disregarded  or 
'  overlooked,  and,  if  they  find  that  such  claims 
have  been  disregarded  or  overlooked,  they 
may  consider  that  fact   in  connection  with 
the  other  circumstances  of  the  case,  and  give 
it  such  weight  as  in  their  sound  Judgment 
and  discretion  they  think  it  entitled  to."    The 
court  did  charge  the  Jury  upon  this  subject 
as  follows:    "The  fact  that  a  father  disinher- 
its an  only  child  for  no  good  cause  raises  a 
I  presumption  that  he  Is  in  fact  Incompetent 
But  I   add  to  that,   gentlemen,   this:    That 
the  son  In  this  case  Is  not  entirely  disin- 
herited by  this  will  and  codicils,  and  I  think 
that  I  ought  to  add  this  that  a  testator  may 
dispose  of  his  property  as  be  pleases,  and 
that  it  does  not  necessarily  follow  itiiat  there 
Is  mental  incompetency  because  he  distrib- 
uted it  among  certain  of  his  blood  relatives, 
and  entirely  omits  one  or  more  of  them.    The 
jury  may  consider  the  nature  and  character 
of  the  will,  and  If  It  be  contrary  to  natural 
justice,  with  the  other  facts  of  the  case,  may 
be  considered  by  the  jury  in  the  determina- 
tion of  the  question  whether  or  not  the  tes- 
tator was  of  sound  mind  or  had  been  unduly 
influenced  at  the  time  of  Its  execution.    The 
natural  object  of  John  W.  Morse's  bounty; 
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was  his  son,  RoIUn  J.  Morse,  because  be 
was  his  son.  With  no  will,  the  law  would 
give  the  estate  to  the  son  by  inheritance.  A 
man  owes  certain  duties  to  his  family,  to 
those  be  has  been  instrumental  in  bringing 
into  the  world.  He  is  under  certain  legal  and 
moral  obligations  to  them,  and,  if  these  obli- 
gations are  overlooked  or  disregarded,  then 
It  is  important  for  you  to  inquire  whether 
the  reasons  that  are  assigned  for  oyerloolcing 
and  disregarding  these  duties  are  such  as  actu- 
ally operate  upon  him,  If  his  mind  was  sound 
In  so  doing;  and,  if  you  believe  from  the 
facts  proven  in  this  case  that  John  W.  Morse 
did  not  consider  or  weigh  his  obligations  to 
his  son  or  was  blinded  by  passion  or  hatred 
toward  him,  then  it  is  your  duty  to  disallow 
this  will."  These  instructions  were  certainly 
as  favorable  to  contestant  as  the  law  would 
permit  Spencer  v.  Terry's  Estate,  133  Mich, 
39,  94  N.  W.  372. 

Contestant's  counsel  presented  84  requests, 
and  error  is  assigned  on  the  refusal  to  give 
certain  of  these  requests.  We  can  only  say 
that,  so  far  as  the  requests  presented  were 
correct  statements  of  legal  principles,  they 
were  sufficiently  covered  by  the  charge.  The 
case  was  given  to  the  Jury  in  a  careful  charge 
which  fully  presented  the  issues.  No  preju- 
dicial error  is  discovered. 

The  Judgment  Is  affirmed. 


BARRON  V.  MYERS  et  «1. 
(Supreme  Court  of  Michigan.     Dec.  3,   1906.) 

1   Fbaud  —  Naturz  of  Repbesentationb  — 

Reference  to  Third  Pabtt. 

Though  one  who  did  not  rely  on  Rtatements 
alleged  to  be  fraudulent,  but  on  Information  from 
other  sources,  cannot  recover  for  fraud,  yet  one 
guilty  of  fraud  cannot  escape  responsibility  by 
sendmg  his  victim  to  a  confederate  for  an  opin- 
ion, nor  by  inducing  him  to  make  an  investiga- 
tion which  will  not  disclose  to  lilm,  though  it 
would  to  an  expert,  the  falsity  of  the  statement. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  |  17.] 

2.  Cakceixation  of  Instbctments— Defenses 
—Laches. 

Where  a  purchaser  of  mining  stock  sued  for 
cancellation  of  the  contract  with  reasonable 
promptness  after  he  learned  of  fraud  of  the  sel- 
ler, tnough  it  was  a  year  or  two  after  he  made 
the  purchase  and  investigated  the  mines,  and 
though  the  mine  had  been  sold  on  foreclosure, 
the  purchaser  is  not  guilty  of  laches  barring  bU 
right  to  relief. 

fEd.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  8,  Cancellation  of  Instruments,  §f  49,  SO, 
53.1 

3.  Same. 

Where  a  purchaser  of  mining  stock  on  dis- 
covering fraud  of  the  seller  tendered  its  return 
and  demanded  a  rescission  of  the  contract,  his 
right  to  rescission  is  not  l>arred  by  the  fact  that 
the  stock  has  decreased  in  value. 

\Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Caiuellation  of  Instrumpnts.  S  W.] 

Appeal  from  Circuit  Court,  Macomb  (.'oun- 
ty,  in  Chancery;   Harvey  Tappan.  .ludge. 

Action  by  Theodore  Barron  against  Addle 
B.  Myers  and  another.    From  a  decree  in 


favor  of  complainant  defendants  appeal. 
Affirmed. 

See  108  N.  W.  712. 

Argued  before,  CARPENTER,  a  J.,  and 
BLAIR,  MONTGOMERY,  OSTRANDBB,. 
and  HOOKER,  JJ. 

Silas  B.  Spier  (Dickinson,  Stevenson,  Cui- 
len,  Warren  &  Butzel,  of  counsel),  fbr  de- 
fendants. Byron  R.  Enklne  (Alfred  Lock- 
ing and  V.  J.  Bowers,  of  counsel),  for  con»- 
plalnant 

HOOKER,  J.  We  are  asked  to  reverse 
the  decree  for  the  complainant  in  this  cause, 
upon  four  grounds:  (1)  Upon  the  merits,  it 
being  contended  tliat  fraud  has  not  been, 
shown.  (2)  Upon  the  ground  of  compIali>- 
ant's  delay,  or  laches,  in  asserting  a  right  to- 
rescind  the  contract.  (3)  Upon  the  ground 
ttiat  defendant  Addle  Myers  was  a  bona 
fide  purchaser  of  the  premises  for  value.  (4> 
That  the  defendants  cannot  be  placed  la- 
statue  quo.  Merlin  A.  Myers  and  the  com- 
plainant Iiad  dealings,  whereby  the  former 
agreed  to  sell  to  the  latter  certain  mining 
stock  and  bonds,  and  to  take  in  part  pay- 
ment therefor,  a  business  block  In  Mt. 
Clemens.  This  trade  was  consummated,  aud 
complainant  executed  a  deed  of  the  premisea- 
to  Addle  E.  Myers,  wife  of  Merlin  A.  Myersv 
being  requested  to  do  so  by  Merlin  A.  Myers,. 
A  year  or  two  later  this  bill  was  filed  tor 
rescission  and  cancellation.  The  leame.I 
circuit  Judge  who  heard  the  cause  filed  an- 
elaborate  opinion,  followed  by  a  decree  can- 
celing the  deed  and  providing  for  an  ac- 
counting l>etween  the  parties,  in  conformity 
to  the  provisions  of  said  decree.  From  this 
decree,  the  defendants  have  appealed. 

The  Merits. 

We  think  a  lengthy  discussion  of  the  facts 
unnecessary.  It  is  enough  to  say  tbat  the 
testimony  convinces  us  that  whatever  the 
I)ossIbIiltIes  of  making  a  productive  mine  cot 
of  either  of  these  properties,  Mr.  Myers  bad 
no  expectation  tliat  It  would  be  done  by  the 
companies  then  organised,  and  that  he  was 
seeking  to  profit  by  selling  stock,  rather  tban 
by  developing  the  property.  In  doing  this 
de  did  not  hesitate  at  misrepresentation, 
thereby  acquiring  a  large  and  valuable  prop- 
erty from  the  complainant  who  receivetf 
nothing  tliat  he  could  make  of  value.  In  re- 
turn. Many  pages  of  brief  are  furnished  us. 
attempting  to  apply  well-settled  doctrines  of 
law  to  this  case — e.  g.,  tliat  a  representa- 
tion as  to  value  is  not  a  misrepresentation, 
being  a  mere  opinion,  that  the  same  may 
be  said  as  to  promised  dividends,  and  tbat 
an  action  for  fraud  will  not  lie  when  the 
party  alleging  the  fraud  did  not  rely  on  the 
statements  alleged  to  be  fraudulent  In  mak- 
ing the  purchase,  but  on  information  dc^ 
rived  from  other  sources — ^but  in  our  .1u:lg- 
meut  they  should  not  rule  this  case.  If  it 
can  t>e  said  that  the  complaining  partv  did 
not  rely  in  whole  or  in  part  uix>n  the  fais*- 
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statement,  tbe  nil«  Is  as  stated,  bat  one  gnll- 
ty  of  frand  cannot  escape  responsibility,  by 
sending  his  victim  to  a  confederate  for  an 
opinion,  nor  can  be  by  Indncing  him  to  make 
an  Investigation  which  will  not  disclose  to 
blm,  If  It  would  to  an  expert,  tbe  falsity  of 
the  statement.  Graham  v.  MofTett,  119  Mich.. 
303,  78  N.  W.  132,  7B  Am.  St  Rep.  893.  See, 
also,  Miller  v.  Curtlss  (Super.  N.  T.)  13  N.  Y. 
Snpp.  604;  Webber  v.  Jacksou,  79  Mich.  175, 
44  N.  W.  591, 19  Am.  St  Rep.  165. 

We  think  the  case  fully  proved  upon  tbe 
question  of  fraud. 

Mrs.  Myers'  Good  Faith. 

Tbe  learned  circuit  Judge  discussed  at 
length  reasons  for  concluding  that  Mrs. 
Myers  was  not  a  bona  fide  purchaser.  These 
need  not  be  repeated.  There  is  much  force 
In  them,  and  we  are  convinced  that  the  ar- 
rangement testified  to,  whereby  tbe  property 
was  to  be  deeded  to  her,  if  there  was  any 
truth  In  it,  was  a  mere  sham,  to  enable  the 
husband  to  retain  tbe  proceeds  of  bis  fraud- 
ulent contract  It  was  a  bare-faced  proceed- 
ing, and  the  possibility  of  the  truth  and  jus- 
tice of  Mrs.  Myers'  claim  are  so  immeasura- 
bly less  than  the  probabilities  of  ber  collu- 
sion with  her  husband  that  we  do  not  be- 
lieve in  It  See  Webber  v.  Jackson,  79  Mich. 
175,  44  N.  W.  681.  19  Am.  St  Rep.  165. 

Laches. 
Counsel  urge  with  much  inslstance  that 
tbe  complainant  waived  his  right  to  resdnd 
bis  contract  and  must,  therefore,  be  left  to 
bis  action  at  law  if  be  can  now  have  any 
remedy.  There  are,  perhaps,  cases  where 
laches  may  be  meritorious  defense;  as,  for 
Instance,  where  the  fraud  is  constmctive,  and 
does  not  involve  anything  In  tbe  nature  of 
deceit  and  where  tbe  party  asking  rescis- 
sion has,  with  full  knowledge  of  the  situa- 
tion, chosen  to  retain  the  property.  It  is 
said  in  this  case  that  Barron  was  n  specu- 
lator. In  tbe  habit  of  handling  stocks;  that 
be  engaged  with  Myers  in  selling  stock  in 
these  mines;  that  be  visited  tbe  mines  and 
worked  In  or  about  them,  and  therefore  must 
have  known  the  truth  concerning  them,  and 
tbe  falsity  of  the  alleged  representation; 
and  that  he  participated  with  Myers  and 
otbers  in  a  reorganization  of  one  of  the  mines; 
and  that  It  is  now  too  late  to  rescind  tbe  con- 
tract This  claim  Is  not,  in  our  opinion,  one 
that  can  be  called  meritorious.  It  has  not 
occasioned  any  change  in  Myers'  situation  to 
bis  injury.  It  is  true  that  tbe  mine  has 
since  be«x  sold  on  foreclosure,  as  Myerd 
probably  saw  that  it  would  be  sooner  or 
later.  This  does  not,  of  itself,  necessarily 
prevent  the  application  of  the  rule  that 
laches  will  preclude  relief,  but  as  it  shows 
that  rescission  will  not  do  an  injustice  to 
Myers,  it  removes  snch  an  obstacle  to  re- 


lief. It  is  true  that  Barron  did  engage  to 
aid  Myers  In  selling  stock.  He  went  to  the 
mines  and  came  back  with  extravagant  ideas 
of  their  richness.  He  was  active  thereafter 
In  Impressing  upon  others  belief  In  tbe  mine 
and  by  his  assertions  of  confidence  aided  in 
the  swindling  of  bis  townsmen  by  Myers. 
We  have  no  reason  for  saying  that  bis  state- 
ments were  not  honest,  or  that  be  had  at 
that  time  discovered  the  falsity  of  the  state- 
ments that  had  been  made  concerning  the 
condition  of  tbe  companies,  or  that  the  money 
which  he  and  otbers  bad  paid  had  gone  to 
Myers,  instead  of  to  tbe  company  treasury, 
as  be  bad  a  right  to  suppose  it  would  do. 
Apparently  the  full  enormity  of  Myers'  du- 
plicity was  not  discovered  by  him  until  the 
spring  of  1904,  shortly  before  be  filed  the 
bill  In  this  case.  If,  Indeed,  he  fully  under- 
stood It  then.  The  law  does  not  require  ac- 
tion to  rescind  before  the  defrauded  person 
is  reasonably  certain  that  be  has  been  de- 
franded.  If  he  acts  with  reasonable  prompt- 
ness thereafter,  It  Is  sufflclent  Tbe  law  of 
laches  should  be  used  as  a  shield  and  not  a 
sword. 

Status  quo. 

'  It  is  contended  that  complainant  should 
fail  in  his  suit,  for  tbe  reason  that  he  cannot 
place  the  defendants  in  the  same  situation 
that  they  were  in  before  tbe  transaction. 
We  may  eliminate  Mrs.  Myers  from  this 
equation,  because  we  are  satisfied  ttiat  she 
was  a  mere  tool  of  her  husband,  and,  if  she 
assumed  any  obligation,  It  was  collusive  and 
fraudulent.  Her  obligation  to  tbe  complain- 
ant to  pay  tbe  mortgage  outstanding  will  be 
removed  by  the  decree  in  this  case.  As  to 
Merlin  A.  Myers,  counsel  claims  that  he 
cannot  be  required  to  accept  the  stock  and 
bonds  because  they  have  fallen  In  value, 
whatever  Its  cause  may  have  been.  The 
right  to  rescihd  does  not  depend  upon  a  plain- 
tifTs  ability  to  make  his  adversary  whole 
pecuniarily.  It  depends  on  returning  to  bim 
what  he  received,  or,  if  this  cannot  be  done, 
showing  its  worthlessnoBS.  The  record  shows 
a  tender  made  to  Myers,  In  May,  1901,  and 
a  refusal  to  consent  to  a  rescission  on  his 
part.  The  bill  was  filed  shortly  after.  At 
the  time  this  tender  was  made,  complainant 
ofTered  to  return  all  that  be  had  received. 
After  the  commencement  of  tbe  suit  be  with 
other  bondholders  of  the  Big  Master  mine 
decided  to  reorganize  the  company  and  buy 
up  tbe  property  which  was  under  foreclosure. 
This  was  done  with  tbe  approval  and  con- 
currence of  Myers,  and  was  the  only  way  of 
saving  the  property,  or  any  Interest  therein, 
to  tbe  stockholders  of  that  company,  and 
ought  not  to  deprive  complainant  of  bis 
right  to  cancellation. 

The  decree  of  the  circuit  court  Is  affirmed, 
with  costs,  and  the  cause  Is  remanded  for 
further  proceedings. 
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L    COBFOBATIONS  —  STOCK  —  TRANSTKB  —  AC- 
TIONS—RBGISTBATION. 

Since,  in  Iowa,  title  to  stock  in  a  corpora- 
tion does  not  pass  by  assignment  alone,  an 
assignee  of  the  stock  may  treat  the  wrongful 
refusal  of  the  corporation  to  register  the  trans- 
fer as  a  conversion,  and  recover  its  value. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dl«. 
vol.  12,  Corporations,  gS  400,  518-515.] 

2.  Sauk — Measure  or  Dauaoes. 

Where  the  refusal  of  a  corporation  to  reg- 
ister a  transfer  of  stock  constitutes  conversion, 
the  assignee  may  recover  the  full  value  of  the 
stock  at  the  time  the  demand  was  made,  with 
interest  to  the  date  of  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  ;}  514,  520.] 

3.  Damages— Con  vEBsioN — Cobfobate   Stock 
— Mabket  Valtte. 

The  market  value  of  stock  converted  by  a 
corporation  was  the  price  it  was  selling  for  in 
the  market  at  the  time  of  the  conversion. 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  15,  Damages,  {  349;  vol.  12,  Corporations, 
I  520.]  .  ^         K  "o. 

4.  Cobpobations— Transfer    or    Stock- Rb- 

TDSAL— SUFFICIKNCT    OF    DEMAND. 

Where  the  secretary  of  a  corporation  re- 
fused to  transfer  stock  upon  request  by  the 
assignee  thereof,  bat  referred  him  to  the  man- 
ager of  the  corporation,  and  the  assignee  met 
the  manager  on  the  street  in  front  of  his  office, 
and  made  demand  for  the  transfer,  the  request 
was  sufficient  to  charge  the  corporation  with 
conversion,  where  the  manager  made  no  objec- 
tion to  the  time  and  manner  of  presentation  of 
the  certificates,  but  absolutely  refused  to  make 
the  transfer. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.   12,  Corporations,  SS  487,  513-520.] 

6.  Same— Tender  of  Stock  After  Suit. 

The  tendering  to  plaintiff,  during  the  trial 
of  an  action  for  converting  stock,  of  the  cer- 
tificates he  had  demanded,  was  no  defense  to 
the  action. 

6.  New  Tbiai^— Grounds. 

The  fact  that  after  an  assignee  of  stock 
bad  obtained  judgment  for  its  conversion  by 
the  corporation  he  voted  it  could  not  bave  been 
shown  on  the  original  trial,  and  was,  therefore, 
no  ground  for  a  new  trial  by  petition  under 
Code,  §  4096,  providing  that  a  judgment  shall 
not  be  vacated  until  it  is  adjudged  there  is  a 
cause  of  action  or  valid  defense. 

7.  Same — Misconduct  of  Parties  and  Wit- 
nesses. 

Perjury  or  false  swearing  is  not  in  itself 
sufficient  fraud  to  justify  tne  granting  of  a 
new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  i  45.] 

8.  Same — Conflicting  Testimony. 

Testimony  by  the  plaintiff,  in  an  action  for 
the  conversion  by  a  corporation  of  stock  as- 
signed to  him,  that  he  had  no  knowledge  in 
October,  1903,  as  to  the  value  of  the  corpora- 
tion's property  was  not  contradicted  by  testi- 
mony given  by  him  afterwards  before  a  grand 
jury  that  he  examined  the  physical  property 
of  a  corporation  in  March,  1904,  and  found  that 
it  had  no  title  thereto;  and  did  not  negative  his 
testimony  as  to  the  value  of  the  stock  at  the 
time  of  the  conversion,  so  as  to  warrant  a  new 
trial  on  petition  on  the  ground  that  he  gave 
false  testimony  on  the  original  trial. 

Appeal  from  District  Oourt,  Polk  Ck>unty; 
Hugh  Brenuan,  Judge. 


Action  at  law  to  recover  the  value  oC  cer- 
tain stock  In  defendant  corporation  alleged 
to  bave  been  oMiverted  uy  it  Trial  to  a  Jury. 
Verdict  and  judgment  for  plaintUT,  and  de- 
fendant appeals.  After  judgment  bad  be&i 
entered,  and  within  a  year  thereafter,  de- 
fendant filed  a  petition  for  a  new  trial  based 
upon  newly  discovered  evidence,  and  an  alleg- 
ed fraud  by  plaintiff  in  procuring  the  judg- 
ment This  petition  was  denied,  and  from 
that  order  defendant  also  appeals.    Affirmed. 

Warren  Walker  and  Parson  &  Evans,  for 
appellant  John  Newburn  and  Gillespie  & 
Bannister,  tor  appellee. 

DEEMER,  J.  Plaintiff  became  the  owner 
by  purchase  from  the  holders  thereof  of  3,500 
shares  of  stock  In  the  defendant  company 
which  shares  were  dnly  assigned  to  him  by 
the  holders  thereof.  After  beconking  the 
owner  of  said  shares  he  presented  the  same 
to  the  officers  of  defendant  company,  and 
claims  that  he  tendered  the  regular  transfer 
fee,  and  demanded  the  transfer  and  issuance 
to  him  of  a  like  number  of  shares  of  stodi  In 
the  defendant  corporation,  which  demand  he 
says  was  refused,  and  he  thereupon  broogbt 
suit  against  defendant  for  the  conversion 
of  the  sto<&.  Defendant  denied  the  material 
allegations  of  plalntUTs  petition,  but  admit- 
ted that  S.  G.  Hammons  was  president,  W. 
N.  McKay,  secretary,  and  C.  H.  Crabtree. 
treasurer  and  general  manager  of  the  cor- 
poration. It  further  alleged  that  when  plain- 
tiff presented  his  stock  to  the  secretary  he 
stated  that  he  would  prefer  to  have  said  sec- 
retary refuse  to  make  the  transfer  than  to 
make  it  Upon  these  issues  and  claims  the 
case  was  submitted  to  a  jury,  resulting  In  a 
verdict  for  plaintiff  in  the  sum  of  $1,526.5& 
The  first  appeal  is  from  the  judgment  render- 
ed in  the  main  case.  It  Is  contended  for  ap- 
pellant that  no  action  at  law  will  lie  against 
a  corporation  for  failure  to  make  a  transfer 
of  stock  npon  its  books,  and  McLean  v. 
Wright,  96  Mich.  479,  56  N.  W.  68,  is  dted 
as  an  authority  for  the  propositlcm.  That 
case  apparently  so  bolds.  But  it  is  based 
upon  a  statute  of  the  state  of  Michigan  that 
changes  the  rule  which  generally  prevails. 
Under  that  statute  a  transfer  upon  the  books 
of  the  company  is  not  necessary  to  the  validi- 
ty of  the  purchaser's  title.  In  that  state  cer- 
tificates of  stock  pass  by  assignment  the  same 
as  negotiable  paper.  That  is  not  the  rule  in 
this  jurisdiction.  Ottumwa  Cow  v.  Stodghlll, 
103  Iowa,  437,  72  N.  W.  669;  Perkins  v.  Ly- 
ons, 111  Iowa,  192,  82  N.  W.  486,  and  cases 
cited.  The  great  weight  of  authority  is  to 
the  effect  that  an  assignee  of  stock  may,  if 
he  so  elects,  treat  the  wrongful  refusal  of  a 
corporation  to  register  the  transfer  of  stock 
as  a  conversion  thereof,  and  may  sue  for 
the  recovery  of  its  value.  Craig  v.  Land  Co. 
113  Cal.  7,  45  Pac.  10,  36  L.  R.  A.  306,  54  Am. 
St  Rep.  816;  Bridgeport  Bank  v.  New  York, 
R.  R.,  30  Conn.  231;  Bond  v.  Mount  Hope  Co., 
09  Masa  506,  87  Am.  Dec.  45;   Com.  Baak 


Digitized  by 


Google 


Iowa)     DOOLBT  T.  GLADIATOR  CONSOLIDATED  GOLD  MINES  &  M.  CO. 


865 


T.  Kortrlght,  22  Wend.  (N.  X.)  348,  34  Am. 
Dec.  317;  Durbam  t.  Monumental  Co.,  9  Or. 
41;  Rio  Grande  Co.  v.  Bums,  82  Tex.  50,  17 
8.  W.  1M3.  An  assignee  may  also  at  his 
election  secure  a  transfer  by  action  of  man- 
damus. Hair  V.  Burnell  (C.  C.)  106  Fed.  280. 
But  be  Is  not  obliged  to  adopt  tbis  remedy. 
We  need  not  quote  from  tbe  cases  cited.  Suf- 
fice it  to  say  tbat  tbey  fully  sustain  tbe  rule 
announced. 

2.  Further  claim  is  made  that  as  plaintiff 
failed  to  sbow  any  depreciation  in  tbe  value 
of  tbe  stock  after  tbe  making  of  his  demand 
nothing  more  than  nominal  damages  may  be 
recovered.  If  the  rule  in  Michigan  be  cor- 
rect, aoubtless  appellants  contention  would 
be  good.  But  if  tbe  refusal  to  transfer  con- 
stitutes a  conversion  plaintiff  may  recover 
tbe  full  value  of  bis  stock  at  tbe  time  demand 
was  made  with  Interest  to  date  of  trial.  Ger- 
man Co.  V.  Sendmeyer,  50  Pa.  67;  Ralston 
▼.  Bank,  112  Cal.  208,  44  Pac.  476;  Plnk- 
o^n  V.  Manchester  Co.,  42  N.  H.  424;  Lcm- 
don  Bank  v.  Aronsteln,  117  Fed.  601,  64  O. 
C.  A.  663 ;  Bio  Grande  Co.  v.  Bums,  82  Tex. 
60,  17  S.  W.  1043. 

3.  Several  of  tbe  Instructions  are  criticised, 
and  complaint  is  made  of  the  refusal  to  give 
certain  requests  made  by  defendant  What 
we  have  already  said  disposes  of  most  of 
tbeee  complaints  The  ones  undlspoaed  of 
relate  to  tbe  request  for  the  transfer  of  tbe 
■tock  and  to  the  Instructions  regarding  mar- 
ket valua  The  instruction  as  to  market  val- 
ue given  by  tbe  trial  court  was  In  exact  ac- 
cord with  tbe  one  asked  by  defendant;  that 
Is  to  say,  tbe  trial  court  instructed  tbat  the 
market  value  war.  what  the  stock  was  selling 
for  in  the  market  at  the  time  the  stock  was 
presented  for  transfer.  There  was  no  error 
bere.  Plaintiff  presented  tbe  stock  purchased 
by  him  to  the  secretary  of  the  company,  and 
tbe  testimony  tende  to  show  toat  he  tendered 
tbe  regular  fees,  and  demanded  a  transfer 
of  the  stock.  Tbe  testimony  also  shows^  or 
at  least  the  Jury  was  authorized  to  find,  that 
defendant's  office  was  in  a  certain  building' 
In  Des  Moines,  and  that  one  Crabtree,  In  ad- 
dition tc  being  treasurer,  was  also  general 
manager  of  the  defendant  corporation  and 
as  such  in  charge  of  its  office  and  its  books, 
and  that  shares  of  stock  were  there  transfer- 
red There  is  further  testimony  to  tbe  effect 
tbat,  after  the  refusal  of  the  secretary  to 
make  the  transfer,  plaintiff  went  to  tbe  gen- 
eral manager,  Crabtree,  who  he  found  in 
front  of  bis  office,  and  then  and  there  pre- 
sented the  certificates  to  blm,  and  asked  that 
tbey  be  transferred  upon  the  books  of  the 
company,  and  that  Crabtree  then  shook  his 
bead  and  said,  "We  cannot  do  that  We  can- 
not transfer  them."  Ttiere  was  also  testimony 
to  tbe  effect  tbat,  when  plaintiff  presented 
tbe  stock  to  tbe  secretary  and  demanded  Its 
transfer,  the  secretary  refused  to  make  It 
because  Manager  Crabtree  told  blm  not  to, 
and  tbat  be  (tbe  secretary)  then  told  plain- 
tiff to  take  bis  stock  to  Crabtree  and  tbat  be 
(Crabtree)  would  attend  to  it 

109  N.W.— 55 


On  this  record  tbe  court  instructed  as  fol- 
lows: "And  If  yon  And  ♦•  *  that  tbe 
plaintiff  presented  the  three  certificates  of 
stock  In  question  to  the  secretary  of  the  de- 
fendant within  business  hours,  at  tbe  office 
of  defendant,  or  If  not  at  said  office  then  to 
tbe  secretary  in  person  at  such  place  as  you 
find  be  was  located  In  said  city,  and  tbat  up- 
on tbe  presentation  of  said  stock  a  request 
was  made  to  said  secretary  to  have  the  same 
transferred  upon  tbe  books  of  the  corpora- 
tion, and  tbe  said  secretary  refused  to  make 
such  transfer,  but  referred  him  to  tbe  mana- 
ger of  defendant  one  Crabtree,  and  yon  fur- 
ther find  from  the  evidence  that  be  proceeded 
to  the  office  of  said  manager  In  said  city  of 
Des  Moines,  Iowa,  and  met  the  said  manager, 
Crabtree,  on  the  street  in  front  of  bis  said 
office,  and  made  the  demand  for  tbe  transfer 
of  said  stodc  upon  tbe  books  of  the  defendant 
corporation,  which  was  refused,  then  yon  are 
instructed  that  the  tender  and  request  to 
have  the  stock  in  question  transferred  upon 
the  books  of  defendant  was  a  proper  and 
legal  tender  and  request  although  the  same 
was  not  within  the  office  maintained  by  de- 
fendant" 

iJnder  the  circumstances  disclosed  there 
was  no  error  In  this  instruction.  Nor  did  tbe 
court  err  in  refusing  defendant's  fourth,  fifth 
and  sixth  requests  to  the  effect  that  tbe  stock 
was  not  presoited  to  a  proper  person  or  at  a 
proper  place.  It  was  not  necessary  for  plain- 
tiff to  invite  tbe  general  manager  across  the 
thresbold  of  bis  office  before  presenting  the 
stock  and  demanding  a  transfer,  where,  as 
here,  the  manager  made  no  objection  to  the 
time  and  manner  of  presentation,  but  abso- 
lutely refused  to  make  tbe  transfer  requested. 
He  waived  a  formal  presentation  and  request 
Inside  the  four  walls  of  his  office.  Heard  v. 
Lodge,  20  Pick.  (Mass.)  53,  32  Am.  Dec.  197. 
Under  tbe  circumstances  no  demand  at  the 
office  of  the  company  was  required. 

4.  During  the  trial  defendant  tendered 
plaintiff  the  certificates  of  stock  which  he 
had  theretofore  demanded.  This  was  no  de- 
fense to  an  action  for  the  previous  conversion 
of  the  stock.  We  shall  not  cite  cases  to  so 
plain  a  proposition. 

6.  As  to  defendant's  petition  for  a  new 
trial.    This  was  based  upon  two  grievances: 

(1)  That  plaintiff,  after  obtaining  his  judg- 
ment participated  in  a  stockholders'  mieeting 
and  voted  the  stock  purchased  by  him,  and 

(2)  tbat  he  gave  false  testimony  upon  the 
trial  of  tbe  main  case  regarding  the  value  of 
his  stock.  It  Is  well  settled  tbat  the  matter 
of  granting  a  new  trial  lies  peculiarly  within 
the  sound  discretion  of  the  trial  court  It  Is 
also  the  established  rule  of  this  court  that  the 
petition  must  allege  a  good  defense  to  th» 
action.  Code,  !!  4094  and  4096;  Tschohl  v. 
Insurance  Association,  126  Iowa,  211,  101 
N.  W.  740.  Whether  this  rule  applies  to  a 
case  where  a  new  trial  Is  sought  because  •t 
newly  discovered  evidence  we  need  not  now 
decide.    In  so  far  as  the  application  is  based 
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upon  the  grounds  stated,  the  rule  does  apply, 
and  as  there  Is  no  allegation  of  a  good  de- 
fense In  the  pleading,  and  as  the  court  must 
first  determine  whether  or  not  there  was  a 
good  defense  to  the  action  (Code,  i  4096), 
there  was  no  error  In  dismissing  the  petition. 
Moreover,  the  fact  that,  after  plaintiff  had 
obtained  hla  Judgment,  he  voted  the  stock 
purchased  by  him  could  not  have  been  shown 
on  the  original  trial,  and  is  therefore  no 
ground  for  a  new  trial  by  petition.  As  to  the 
alleged  fraud  and  false  swearing.  It  Is  now 
the  rule  of  this  court  that  perjury  or  false 
swearing  Is  not  In  Itself  sufficient  fraud  to 
Justify  the  granting  of  a  new  trial.  See 
Graves  v.  Graves  (decided  at  present  term) 
109  N.  W.  707. 

The  original  case  was  tried  In  May  of  the 
year  1905,  and  In  that  case  plaintiff  gave 
testimony  as  to  the  market  value  of  the  stock. 
On  the  hearing  of  the  petition  for  a  new 
trial,  testimony  was  given  to  the  effect  that 
plaintiff  appeared  before  the  grand  jury  In 
Polk  county,  and  then  and  there  gave  evi- 
dence to  the  effect  that  he  had  In  March, 
1904,  examined  the  physical  property  owned 
by  defendant,  and  found  that  It  had  no  title 
thereto,  and  that  Crabtree  had  made  false 
representations  regarding  the  nature,  charac- 
ter, and  extent  of  the  property.  This  testi- 
mony was  given  after  the  trial  of  the  case, 
and,  of  course,  could  not  have  been  given  on 
the  main  trial.  It  Is  claimed,  however,  that 
it  showed  plaintiff's  knowledge  of  the  prop- 
erty at  the  time  he  gave  his  original  testi- 
mony, and  should  be  considered  for  that  pur- 
pose. The  difficulty  with  this  Is  that  the 
plaintiff,  neither  while  on  the  witness  stand 
nor  when  giving  testimony  before  the  grand 
Jury,  testified  as  to  the  value  of  the  physical 
property  owned  by  the  corjwratlon.  His  tes- 
timony before  the  grand  Jury  tended  to  show 
that  Crabtree  was  perpetrating  a  fraud  upon 
the  company  and  upon  Investors,  but  if  the 
stock  had  a  market  value  at  the  time  It  was 
converted  by  defendant  company  this  fraud 
should  not  defeat  the  plaintiff.  It  Is  true 
that  plaintiff  testified  upon  the  main  trial 
that  he  had  no  knowledge  In  October,  1903, 
of  the  value  of  the  company's  property,  and, 
before  the  grand  Jury,  that  he  examined  the 
property  In  March  of  the  year  1904;  but  there 
is  no  contradiction  here,  and  nothing  which 
negatives  plaintiff's  testimony  to  the  effect 
that  the  stock  was  worth  in  the  market  50 
cents  on  the  dollar  In  October  of  1903.  In 
the  testimony  before  the  grand  Jury  the 
plaintiff  did  not  testify  either  as  to  the  value 
of  the  stock  or  of  the  property.  Moreover, 
defendant  on  the  original  trial  went  into  this 
matter  of  the  value  of  the  physical  property 
belonging  to  the  corporation,  and  did  not  see 
fit  to  cross-examine  the  plaintiff  with  refer- 
ence thereto.  The  real  question  on  the  origi- 
nal trial,  relating  to  this  matter,  was  the  val- 
ue of  the  stock  when  converted,  and  there  is 
nothing  in  the  testimony  before  the  grand 
Jury  which  would  be  at  all  controlling  upon 


this  matter,  or  which  If  admissible  at  all 
would  have  led  to  a  different  result  The- 
trial  court  did  not  abuse  its  discretion  is 
denying  the  petition  for  a  new  trial. 

It  follows  that  the  Judgment  on  each  ap- 
peal must  t»e,  and  it  is,  affirmed. 


RICHARDSON  v.  FITZGERALD  et  at 
(Supreme  Court  of  Iowa.    Nov.  19,  1906.) 

1.  Statutes  —  Constbuction  —  Leoislativk 

PBOVINCE— INVBTNOEMENT  ON   JUDICIABT. 

Code,  §  3652,  provides  that  in  equitable  ac- 
tions the  evidence  shall  be  taken  down  "in  writ- 
ing," and  shall  be  certiGed  within  six  months 
after  decree,  and  go,  on  appeal,  as  a  part  of 
the  record  to  the  Supreme  Conrt.  Act  of  the 
Thirty-First  General  Assembly,  p.  Ill,  c.  155, 
amended  the  section  by  adding,  "but  thia  sec- 
tion shall  be  so  construed  as  to  include  the  evi- 
dence taken  in  shorthand,"  when  certified  with- 
in time,  etc.  Held,  that  it  was  not  the  l^i»- 
lative  intent  to  infringe  on  the  court's  province- 
by  directing  it  to  change  its  past  construction 
of  the  origmal  section  so  as  to  include  short- 
hand notes  as  "writing,"  whose  certification 
within  the  six  months  would  be  suflicient.  thongb 
the  transcript  was  later. 

2.  Same  —  Retboaotivb  Laws  —  AiacNnATOST 
Acts. 

The  amendment  was  not  retroactive,  so  as- 
to  affect  a  case  where,  when  the  act  was  passed, 
the  record  had  not  been  perfected  by  the  filing 
of  a  certified  transcript  of  the  evidence  in  "writ- 
ing" witliin  six  months  after  the  entry  of  de- 
cree. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die- 
vol.  44,  Statutes,  S  363.] 

Appeal  from  District  Court,  Hardin  Ooun- 
ty:  W.  D.  Evans,  Judge. 

Suit  for  specific  performance.  Decree  was 
entered  as  prayed.  The  defendants  appeal. 
Affirmed. 

F.  J.  McGreavy,  for  appellants.  J.  R. 
Heinz  and  Albrook  Sc  Lnndy,  for  appellee. 

LADD.  J.  The  cause  was  heard  In  equity 
on  oral  evidence,  and  a  decree  entered  March 
31,  1905.  The  shorthand  notes,  duly  certi- 
fled  by  the  official  reporter  and  trial  Judge, 
had  been  filed  a  few  days  before,  but  the 
transcript  of  the  evidence  was  not  filed  with 
the  clerk  of  the  district  court  until  November 
29,  1906,  more  than  six  months  subsequent  to 
the  entry  of  the  decree.  On  this  ground  the- 
appellee  has  moved  that  what  purports  to  be 
the  evidence  be  stricken  from  the  abstract 
Section  3652  of  the  Code  provides  that:  "In 
equitable  actions  wherein  issues  of  fact  are 
Joined,  all  the  evidence  offered  In  the  trial 
shall  be  taken  down  In  writing,  or  the  court 
may  order  the  evidence,  or  any  part  thereof, 
to  be  taken  In  the  form  of  depositions,  or 
either  party  may,  at  pleasure,  take  his  testi- 
mony, or  any  part  thereof,  by  deposition. 
All  the  evidence  so  taken  shall  be  certified  by 
the  judge  at  any  time  within  six  months  after 
the  entry  of  a  final  decree,  and  the  evldenoe- 
and  certificate  be  made  a  part  of  the  record. 
and  go  on  appeal  to  the  Supreme  Court,  which 
shall  try  the  cause  anew."  That  the  notes, 
of  a  stenographer  were  not  "writing,"  within. 
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the  meaning  of  this  statute,  and  the  filing 
of  a  transcript  within  the  time  specified  was 
essential  to  a  trial  de  novo,  until  long  after 
the  entry  of  the  decree,  appears  from  the  de- 
cisions of  this  court  Smith  t.  Wellslagmr, 
105  Iowa,  140,  74  N.  W.  014,  and  cases  cited; 
Dwyer  ▼.  Rock,  115  Iowa,  722,  87  N.  W.  4*5. 
But  after  the  right  to  a  hearing  on  the  merits 
had  been  lost  by  the  failure  to  perfect  the 
record  by  filing  a  transcript,  the  Thirty-First 
General  Assembly  (page  111,  c.  155)  amended 
the  section  quoted  by  adding  thereto  the 
words:  "But  this  section  shall  be  so  con- 
strued as  to  include-  the  evidence  taken  in 
shorthand,  when  the  reporter's  notes  of  such 
evidence  have  been  certified  to  by  the  judge 
and  reporter  within  the  time  herein  provid- 
ed." This  became  etTective  February  14, 
1900,  and,  though  directory  In  form,  this  is 
not  objectionable  in  so  far  as  it  relates  to  the 
future.  The  law  may  be  changed  by  a  declar- 
atory statute,  and,  in  so  far  as  it  relates  to 
cases  wherein  decrees  bad  not  been  entered, 
it  Is  no  objection  to  its  validity  that  It  may 
assume  the  law  to  have  been  in  the  past 
what  it  is  now  declared  it  shall  be  construed 
to  be  in  the  future.  Union  Iron  Co.  v.  Pierce, 
4  Biss.  (U.  S.)  327,  Fed.  Cas.  No.  14,367; 
Gooley  on  Const  Llm.  (7th  Ed.)  135.  Fairly 
interpreted,  the  amendment  amounts  to  no 
more  than  It  would  bad  the  Legislature  In- 
serted in  the  statute  "or  in  shorthand"  after 
the  words  "In  writing."  Ortalnly  the  law- 
makers had  no  purpose  of  instructing  this 
court  with  reference  to  the  construction  of 
the  original  statute.  As  every  on«  knows,  it 
is  the  province  of  the  Legislature  to  enact 
of  the  judiciary  to  expound,  and  of  the  exec- 
utive to  enforce,  the  laws,  and  any  direction 
by  the  Legislature  that  the  judicial  fnnctl<» 
shall  be  performed  in  a  partlcolar  way  Is  a 
plain  violation  of  the  Constitution.  Says  Mr. 
Cooley,  In  Const  Llm.  114:  "As  the  Legis- 
lature cannot  set  aside  the  construction  of 
the  law  already  applied  by  the  courts  to  ac- 
tual cases,  neither  can  it  compel  courts  for 
the  future  to  adopt  a  particular  construction 
of  a  law  which  the  Legislature  permits  to 
remain  In  force."  Exi>ository  legislation  Is 
so  uniformly  condemned  by  the  courts  that 
we  need  cite  no  more  than  a  few  of  the 
numerous  decisions  with  our  approval  of  the 
principle.  Com.  v.  Warwick  (Pa.)  83  Atl. 
373;  People  r.  Tb«  Board  of  Supervisors  of 
the  City  and  County  of  New  York,  10  N.  Y. 
424;  Houston  v.  Bogle,  32  N.  C.  496;  The 
GoveruM'  V.  Porter,  5  Humph.  (Tenn.)  165; 
Reiser  v.  William  Tell  Savings  Fund  Ass'n, 
39  Pa.  137;  McLeod  v.  Burroughs,  9  Ga.  213. 
The  Legislature  may  say  what  the  law  shall 
be,  not  what  It  Is  or  has  been,  and  this  it  is 
very  clear  was  Its  Intention  In  enacting  the 
iimendinent  This  disposes  of  appellant's 
contention  with  respect  to  the  curative  effect 
of  the  amendment 

Treating  the  enactment  then,  as  merely 
an  amendment  to  the  statute,  as  previously 
construed  by  this   court,   was  the  evidence 


preserved  as  a  part  of  the  record?  Statutes 
giving  the  right  to  appear  are  uniformly  held 
to  apply  to  such  judgments  ouly  as  are  ren- 
dered subsequent  to  their  enactment  City 
of  Davenport  v.  Railway,  87  Iowa,  624;  Con- 
nor V.  Estate  of  Connor,  4  Colo.  74;  Wilcox 
V.  Saunders,  4  Neb.  569;  Cheek  v.  Berry,  27 
Ark.  314;  Ely  v.  Holton,  15  N.  Y.  505.  In 
Plgnaz  V.  Burnett  (Cal.)  51  Pac.  8,  the  court 
held  that  an  act  shortening  the  time  within 
which  appeal  may  be  taken  applied  to  sub- 
sequent judgments  only.  In  Slmberskey  v. 
Smith,  27  Iowa,  177,  this  court  construed 
that  portion  of  chapter  86,  p.  113,  of  the  Acts 
of  the  Twelfth  General  Assembly  relating  to 
appeals  to  the  general  term.  The  act  went 
into  effect  the  first  Monday  of  January,  1809, 
and  fixed  the  time  within  which  an  appeal 
must  be  taken  to  the  general  term  at  three 
months,  while  a  year  was  allowed  for  an 
appeal  to  the  Supreme  Court.  A  majority 
of  the  court  held  that  all  judgments  rendered 
prior  thereto  must  be  appealed  to  the  Su- 
preme Court  and  those  rendered  subsequent- 
ly to  the  general  term.  From  this  view 
Wright  J.,  dissented,  expressing  the  opinion 
that  regardless  of  when  the  judgment  was 
rendered,  appeals  taken  before  the  law  went 
Into  effect  should  be  to  the  Supreme  Court, 
and  those  taken  thereafter  to  the  genenil 
term.  These  decisions  indicate  the  tendency 
against  giving  to  such  legislation  a  ru- 
troactlve  effect.  While  caution  Is  exerciseil 
that  no  rights  be  lost,  equally  Insistent  are 
the  courts  that  none  that  have  been  lost 
shall  be  restored.  In  the  case  at  bar  the 
time  had  elapsed  within  which  the  evidence 
might  have  been  made  a  part  of  the  record 
on  appeal  before  the  amendment  was  enact- 
ed. It  does  not  purport  to  be  retroactive,  nor 
to  restore  the  right  to  perfect  a  recwd  after 
such  right  has  been  lost  It  has  no  applica- 
tion to  decrees  rendered  more  than  six 
months  prior  to  the  time  it  took  effect  But, 
as  the  amendment  Is  remedial  in  character, 
merely  changing  the  procedure,  it  may  be 
held  applicable  In  perfecting  a  record  In  all 
cases  where  the  time  within  which  this  might 
be  done  had  not  elapsed  before  the  law  be- 
came operative;  In  other  words,  it  is  appli- 
cable wherever  the  record  might  have  been 
I>erfected  under  the  statute  before  being 
amended,  but  not  In  cases  where  the  time 
within  which  this  could  be  done  bad  passed. 
The  motion  to  strike  the  evidence  Is  sus- 
tained, and,  as  a  necessary  result,  the  decree 
Is  affirmed. 


STATE  ex  rel.  FULLERTON  et  al.  v.  DES 
MOINES  CITY  RY.  CO.  et  al. 

SAME  V.  INTERURBAN  RY.  CO.  et  aL 

(Supreme  Court  of  Iowa.    Nov.  20,  1006.) 

1.  Quo  Wakbanto— Scope  o»  Rrmedt. 

The  use  of  city  streets  for  the  maintenan<^ 
and  operation  of  street  railway  lines  involves 
a  franchise  within  Code,  tit  21,  c.  9,  proTiding 
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for  a  oItII  action  by  ordinary  proceedingB  in 
the  name  of  the  state  against  any  person  xin- 
lawfully  holding  or  exercising  any  public  office 
or  franchise  wiuin  this  state. 

2.  Saue. 

Under  Code,  tit  21,  c.  9,  providing  for  an 
action  against  any  i^eraon  unlawfully  holding  or 
exercising  any  public  office  or  franchise  within 
this  state,  and  against  any  corporation  for  acta 
for  which  its  corporate  rights  may  be  forfeited, 
or  for  exercising  powers  not  conferred  by  law, 
such  action  lies  against  a  street  railway  com- 
pany occupying  the  streets  after  the  expiration 
of  its  franchise,  which  has  never  been  renewed 
or  extended. 

3.  Same— REiraDT  Against  Cobposattons. 

A  corporation  is  a  "person"  within  Code, 
tit.  21,  c.  9,  providing  for  a  civil  action  in  the 
name  of  the  state  against  any  person  unlawfully 
holding  or  exercising  any  public  office  or  "fran- 
chise within  the  state. 

4.  Same— EzEBOiSE  of  Poweb. 

After  a  grant  to  a  street  railway  company 
has  expired,  and  has  never  been  renewed  or  ex- 
tended, continued  occupancy  and  use  of  the 
street  by  the  corporation  constitute  the  exercise 
of  a  power  not  conferred  by  law.  within  Code, 
tit.  21,  c.  9,  providing  for  a  civil  action  in  the 
name  of  the  state  against  any  corporation  ex- 
ercising powers  not  conferred  by  law. 
8.  Same  —  Right  to  Relief  —  Pebsonb  En- 
titled TO  Sue. 

Under  Code,  (  4316,  relating  to  proceedings 
corresponding  to  quo  warranto,  and  providing 
that  if  the  county  attorney  neglects  or  refuses 
to  commence  the  action,  any  citizen  of  the  state 
haying  an  interest  in  it  may  apply  to  the  court 
for  leave  to  sue,  and,  on  obtaining  such  leave, 
may  bring  and  prosecute  the  action  to  final 
judgment,  where,  on  the  refusal  of  the  county 
attorney  to  bring  the  proceedings,  relators  ob- 
tained leave  to  sue,  and  thereafter,  and  before 
issue  joined,  the  county  attorney  did  appear 
and  filed  an  amendment  to  the  petition,  served 
a  new  original  notice,  and  defendant  appeared 
thereto,  it  was  immaterial  whether  the  relators 
instituting  the  proceedings  had  any  interest. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  {  41.] 

6.  Same— Pasties  Plaintiff. 

In  proceedings  under  Code,  tit  21,  c.  9, 
providing  for  a  civil  action  in  the  name  of  the 
state  against  any  person  unlawfully  exercising 
a  franchise  or  against  any  corporation  exercising 
powers  not  conferred  by  law,  it  is  immaterial 
whether  the  prosecution  be  styled  as  in  the 
name  of  the  state  alone,  or  in  the  name  of  the 
state  npon  the  relation  of  a  designated  officer 
or  private  citizen. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Quo  Warranto,  !  39?] 

7.  Same— Right  to  Relief— Pebsonb  Inteb- 

XSTED. 

Citizens,  owning  property  abutting  on  a 
street  used  by  a  street  railway  company,  have 
such  interest  as  entitles  them  to  maintain  an 
action  in  the  nature  of  quo  warranto,  under 
Code,  tit.  21,  c.  9,  providing  that,  on  refusal  of 
the  county  attorney,  such  action  may  be  com- 
menced by  any  citizen  of  the  state  having  an 
interest  in  the  question. 

8.  Same  —  Leave  to  Sue  —  Seitino  Aside 
Leave. 

The  matter  of  granting  leave  to  a  private 
relator  to  bring  an  action  in  the  nature  of  quo 
warranto  is  merely  a  preliminary  question  ad- 
dressed to  the  discretion  of  the  court  or  judge, 
and  when  it  is  decided  that  the  relator  has  suffi- 
cient interest,  the  rulinij  is  not  to  be  reviewed  on 
motion  to  set  aside  or  dismiss. 

9.  Same— Application  fob  Leave— Notice. 

On  application  by  a  private  relator  for 
leave  to  bring  an  action  unaer  Code,  tit.  21,  c. 
9,  iwoviding  for  proceedings  in  the  nature  of 


qno  warranto,  no  notice  to  defendant  is  neces- 
sary. 

10.  CoNSTrrnTioHAL    Law  — Du«  Pbockss  — 
NOTicfc— Leave  to  Sue. 

Code,  tit.  21,  c.  9,  relating  to  proceedings 
in  the  nature  of  quo  warranto,  section  4316,  pro- 
viding that  on  refusal  of  the  county  attorney 
a|»y  citizen  having  an  interest  may  apply  to  the 
court  for  leave  to  commence  the  action,  is  not 
unconstitutional  as  depriving  defendant  of  due 
process  of  law,  although  no  provision  is  made 
therein  for  notice  of  the  application  for  leave. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  929.] 

11.  Same— Equal  Pbotection  of  Law. 
Code,  tit  21,  c.  9,  providing  for  proceed- 
ings in  the  nature  of  quo  warranto,  section  4316, 
providing  that,  on  refusal  of  the  county  attorney 
to  commence  an  action,  any  citizen  having  an 
interest  may  apply  to  the  court  for  leave  to  do 
so,  does  not  deny  defendant  the  equal  protection 
of  the  law,  although  it  makes  no  provision  for 
notice  of  the  application  for  such  leave. 

12.  Quo  Wabbanto — Pleading — Amxndmknt. 

In  an  action  in  the  nature  of  quo  warranto 
under  Code,  tit  21,  c.  9,  brought  by  private  per- 
sons on  the  relation  of  the  state  after  refusal 
of  the  county  attorney  to  sue,  sucb  attorney  was 
thereafter  entitled  to  appear  on  behalf  of  the 
state  and  file  an  amendment  to  the  petition. 
IS.  Same— Pasties — Join  deb. 

Where  an  action  in  the  nature  of  quo  war- 
ranto was  brought  by  private  relators  on  the 
refusal  of  the  county  attorney  to  sue,  and  such 
relators  were  proper  persons  to  bring  the  action, 
the  subsequent  appearance  of  the  county  at- 
torney and  his  offer  to  unite  in  the  prosecution 
afforded  no  grounds  for  the  compulsory  dismissal 
of  the  private  relators. 
14.  Appeai^-Oboebs  Appealable— Intebloc- 

UTOBT  Rulings. 

It  is  not  the  policy  of  the  law  to  permit 
either  party  to  a  controversy  to  appeal  from 
every  interlocutory  ruling  of  the  trial  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {{  329,  331.] 

Appeal  from  District  Court,  Polk  Coanty; 
James  A.  Howe  and  Hugh  Brennan,  Judges. 

The  above-entitled  actions  at  law  are 
brought  to  test  the  corporate  right  of  the 
defendants  to  maintain  and  operate  lines  of 
railway  upon  the  streets  of  the  city  of  Des 
Moines.  The  cases  are  so  similarly  related, 
and  depend  so  nearly  upon  similar  states  of 
fact  that  they  can  be  conveniently  disposed 
of  in  a  single  opinion.  Affirmed  in  part, 
and  reversed  in  part 

N.  T.  Guernsey,  Read  &  Read,  and  Carr, 
Hewitt,  Parker  ft  Wright  for  appellants. 
Wm.  H.  Bremner,  H.  H.  Cohen,  and  W.  H. 
McLaughlin,  for  appellee  city  of  Des  Moines. 
Jesse  A.  Miller,  Co.  Atty.,  William  H.  Bally, 
and  Thos.  A.  Cheshire,  for  appellees. 

WEAVER,  J.  On  September  4,  1906,  the 
relators  herein  presented  to  Jesse  A.  Millo-, 
then  county  attorney  of  Polk  county,  Iowa,  a 
written  notice  alleging  that  the  Des  Moines 
City  Railway  Company,  a  corporation  organ- 
ized under  the  laws  of  this  state,  was  wrong- 
fully and  in  excess  of  its  lawful  po^er  and 
authority  assuming  the  right  to  construct 
maintain,  and  operate  upon  the  public  streets 
of  the  city  of  Des  Moines,  a  system  of  street 
railways  without  having  been  granted  any 
franchise  or   privilege  so   to   do,   and   waa 
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thereby  wrongfully  obstructing  and  Incumber- 
ing the  streets  of  sal^  city  wltb  Its  tracks, 
poles,  wires,  and  cars.  Said  notice  further 
alleged  that  on  December  10,  1866,  said  city 
by  ordinance  granted  to  the  Des  Moines 
Street  Railway  Company,  also  a  corporation 
organized  under  the  laws  of  this  state,  an 
exclusive  franchise  for  the  term  of  SO  years 
to  construct  and  operate  a  system  of  street 
railways  upon  the  streets  of  Des  Moines,  and 
that  on  March  8,  1890,  said  ordinance  was 
Bo  amended  as  to  permit  the  use  of  electricity 
as  a  motive  power  In  the  operation  of  said 
system,  after  which  time  the  grantee  of  said 
franchise  attempted  to  transfer  or  assign  the 
same  to  the  Des  Moines  City  Street  Railway 
Company,  but  that  such  assignment  or  trans- 
fer was  never  consented  to,  or  authorized 
by,  said  city,  and  was  and  is  Inoperative  and 
Told.  Said  notice  further  alleged  that  not- 
withstanding the  Invalid  ctiaracter  of  said 
pretended  transfer,  and  notn'lthstandlng  the 
farther  fact  that  whatever  right  or  franchise 
had  been  granted  by  the  original  ordinance 
of  1866  and  Its  amendments  has  long  since 
expired  and  ceased  to  be  of  any  force  or 
effect,  said  last-named  company,  pretending 
to  base  its  claims  thereon,  wrongfully  con- 
tinues to  enter  upon  and  subject  the  streets 
of  the  city  tc  its  occnpatioD  and  use  as  afore- 
said. Said  notice  also  called  attention  to 
other  city  ordinances,  the  details  of  which 
we  win  not  stop  to  set  out,  under  which  the 
railway  company  seeks  to  justify  its  con- 
tinued occupation  of  the  streets,  but  these 
ordinances  It  is  charged  have  no  legal  force 
or  effect  to  create  such  a  franchise  In  said 
company  or  to  extend  or  renew  the  franchise 
originally  granted  by  the  ordinance  of  1866. 
It  is  further  alleged  that  said  company  has 
constructed  and  is  operating  its  railway  in 
many  streets  in  violation  of  the  ordinances 
under  which  It  claims  Its  alleged  franchise, 
and  Is  thereby  acting  in  excess  and  in  viola- 
tion of  its  lawful  rights  and  powers.  Said 
notice  concludes  with  the  statement  that  the 
relators  are  citlzois  and  taxpayers  in  said 
city  and  owners  of  real  property  abutting  on 
streets  so  wrongfully  occupied  and  used  by 
said  railway  company,  and  they  request  the 
said  county  attorney  to  bring  and  prosecute 
an  action  under  chapter  9  of  title  21  of  the 
Code  to  oust  and  exclude  said  railway  com- 
pany from  the  franchises  and  privileges  by 
it  unlawfully  usurped  and  exercised.  The 
county  attorney  declined  to  comply  with  the 
request  of  the  relators  and  Indorsed  his  re- 
fusal in  writing  upon  the  notice  served  on 
bim.  Thereupon  the  relators  applied  to  one 
of  the  Judges  of  the  district  court  of  Polk 
county  for  leave  to  bring  an  action  to  test 
the  right  by  which  said  corporation  assumed 
to  exercise  said  franchise,  which  application 
was  granted,  and  an  order  entered  by  which 
the  relators  were  authorized  to  institute  such 
proceedings  and  prosecute  the  same  to  final 
Judgment. 
The  petition  in  the  action  thus  begun  re- 


peats in  substance  the  matters  stated  In  the 
notice  to  the  county  attorney,  and  need  not 
again  be  rehearsed.  It  Is  also  alleged  that  the 
city  of  Des  Moines  has  failed  to  take  proper 
actions  for  the  protection  of  the  public  inter- 
ests affected  by  the  matters  complained  of, 
and  Is  therefore  Joined  as  a  party  defendant 
OriginaT  notice  was  served  on  September  6, 
1005,  and  on  September  19,  1905,  defendants 
entered  appearance  to  the  action.  On  Sep- 
tember 23d  th^  asked  and  were  given  until 
October  17th  following  to  plead.  On  the  last 
day  named  the  defendant  railway  company 
filed  a  motion  to  set  aside  the  order  granting 
the  relators  leave  to  bring  the  action,  alleging 
as  grounds  therefor:  (1)  The  order  was  im- 
providently  granted.  (2)  It  was  granted 
without  notice  to  defendants.  (3)  The  re- 
lators have  no  Interest  In  tlie  matters  alleged 
entitling  them  to  bring  this  action  as  relators. 
(4)  No  action  is  shown  to  have  been  taken 
by  the  city  to  terminate  the  company's  right 
in  the  streets.  (5)  The  controversy  involves  ( 
no  question  of  franchise  or  corporate  power,  I 
but  the  determination  of  the  construction  of 
a  contract  between  the  city  and  railway  com- 
pany. (6)  The  action  brought  is  not  the  ac- 
tion authorized  by  the  order  granting  leave  . 
to  sue.  (7)  The  statements  upon  wliicb  the 
order  was  granted  are  inaccurate  and  mis- 
leading. (8)  The  state  has  no  interest  in  the 
controversy  revealed  by  the  application.  (9) 
That  the  provision  of  the  Code  authorizing 
the  granting  of  such  orders  without  notice 
violates  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  (10)  The 
alleged  right  of  action  is  barred  by  the  stat- 
ute of  limitations.  (11)  The  relators  and  the 
public  are  barred  by  their  laches  and  theii 
acquiescence  In  the  acts  and  claims  of  the 
railway  company.  This  motion  plaintiffs 
moved  to  strike  from  the  files  for  reasons 
which  it  is  not  material  to  now  state.  While 
these  motions  were, pending  and  undecided, 
the  coimty  attorney  appeared  in  the  proceed- 
ing by  filing  what  he  denominated  an  "amend- 
ment to  the  petition,"  which  pleading  is  pref- 
aced with  the  statement  that  said  county 
attorney  "enters  his  appearance  herein  as  re- 
lator and  as  attorney  'for  the  state  of  Iowa, 
plaintiff,  and  elects  to  bring  and  prosecute 
on  betuilf  of  the  state  of  Iowa  this  action." 
This  amendment  adopts  the  allegations  made 
In  the  petition  filed  by  the  relators  first,  nam- 
ed, and  alleges  that  the  railway  company  Is 
maintaining  and  operating  its  system  In  the 
city  of  Des  Moines  without  any  franchise, 
right,  or  authority.  To  this  amendment  is 
also  attached  certain  interrogatories  to  be 
answered  by  the  defendant  On  December 
12th  an  amended  and  substituted  petition 
was  filed  by  the  county  attorney  reasserting 
the  various  matters  alleged  In  the  prior  peti- 
tion of  the  relators  and  amendments  thereto 
and  asking  Judgment  that  defendant  company 
has  no  franchise  to  occupy  or  use  the  streets 
of  the  city  for  its  railway.  Of  tills  filing, 
original  notice  was  duly  served  upon  the  de- 
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fendants.  On  December  16,  1905,  the  court 
overruled  the  plaintiff's  motion  to  strike,  and 
sustained  the  defendants'  motion  to  vacate 
and  set  aside  the  order,  granting  leave  to  the 
relators  to  bring  and  prosecute  the  action, 
and  dismissed  said  action  In  so  far  as  said 
private  relators  were  concerned. 

At  tbe  time  of  the  filing  of  the  substitut- 
ed petition  aforesaid  the  platntlft  by  the 
county  attorney  filed  a  motion  asking  an 
order  upon  tbe  defendants  to  plead  there- 
to, and  to  answer  the  interrogatories  attach- 
ed. On  December  18,  1905,  the  last-mentioned 
motion  was  sustained,  and  defendants  were 
required  to  plead  to  the  amended  and  sub- 
stituted petition  on  or  before  noon  of  tbe 
second  day  of  the  January,  1906,  term  of  said 
court  On  tbe  same  day,  on  application  by 
the  county  attorney,  the  court  entered  an  or- 
der permitting  W.  H.  Bally,  Esq.,  and  Thomas 
A.  Cheshire,  Esq.,  counsel  who  represented 
tbe  original  relators,  to  assist  the  county  at- 
torney In  prosecuting  the  action.  On  Janu- 
ary 8,  1906,  the  railway  company  moved  to 
strike  the  amended  and  substituted  petition, 
and  dismiss  the  action  on  tbe  following 
grounds:  (1)  Tbe  state  of  Iowa  is  not  tbe 
real  party  in  Interest.  dZ)  There  is  no  show- 
ing made  which  entitles  the  state  to  the  re- 
lief demanded.  (3)  The  city  of  Des  Moines 
Is  vested  with  the  sole  power  to  permit  or 
forbid  the  construction  of  a  street  railway 
within  Its  limits,  and  therefore  the  question 
whether  the  defendant  is  rightfully  occupy- 
ing the  streets  is  purely  one  of  local  interest, 
and  does  not  in  any  manner  concern  or  affect 
the  state  or  Its  Interests.  (4)  The  controver- 
sy pertains  solely  to  matters  of  contractual 
rights  between  the  city  and  the  railway  com- 
pany. (5)  Nothing  Is  shown  to  have  been 
done  or  omitted  which  can  work  a  forfeiture 
of  the  company's  rights  and  privileges.  (6) 
Tbe  order,  permitting  the  action  to  be  brought 
by  the  private  relators,  was  Improvldently 
granted,  and  when  that  order  was  vacated 
tbe  action  was  thereby  abated,  and  could  not 
be  continued  or  further  prosecuted  by  tbe 
county  attorney.  (7)  The  filing  of  the  amend- 
ed and  substituted  petition  by  tbe  county  at- 
torney is  an  attempt  on  his  part  to  commence 
an  original  action  without  compliance  with 
the  requirements  of  the  law  in  that  re- 
spect. (8)  The  court  has  no  power  or  Juris- 
diction to  authorize  the  amended  and  sub- 
stituted petition  or  to  require  defendant  to 
plead  thereto.  This  motion  was  overruled, 
and  thereupon  said  defendant  appealed  to 
this  court  from  the  order  denying  its  mo- 
tion to  dismiss  "and  from  all  other  rulings 
adverse  to  the  defendant"  Afterward  and 
at  the  same  term  the  trial  court,  on  motion 
of  said  defendant  entered  an  order  suspend- 
ing further  proceedings  In  said  cause  pending 
tbe  decision  of  the  appeal  from  the  motion  to 
dismiss.  Thereafter  the  plaintiffs  and  re- 
lators appealed  from  the  several  rulings  of 
the  trial  court  adverse  to  them.    The  rail- 


way company,  having  first  appealed,  will  be 
designated  the  "appellant"  In  this  coiu-t 

Concerning  the  case  against  the  Interurban 
Railway  Company  it  may  be  said  that  at 
the  time  of  inaugurating  the  proceedings  ber^ 
inbefore  referred  to  the  same  relators  pre- 
sented to  tbe  county  attorney  another  notice 
alleging  that  the  Interurban  Company  was 
wrongfully  assuming  the  right  to  constmct. 
operate,  and  use  a  system  of  street  railways 
in  Des  Moines  without  having  any  franchise, 
right  or  authority  so  to  do,  and  requesting 
said  county  attorney  to  Institute  and  prose- 
cute an  action  to  test  said  company's  right 
to  such  privilege.  The  county  attorney  re- 
fused to  comply  with  tbe  request  and  there- 
after the  proceedings  in  said  cause  were  in 
all  respects  identical  with  those  in  the  pre- 
ceding case  against  tbe  Des  Moines  City  Rail- 
way Company.  In  view  of  the  importance  of 
the  questions  presented  and  of  the  interest;: 
involved,  and  in  order  that  tbe  controversy 
may  be  examined  In  all  of  Its  bearings,  wp 
have  felt  justified  In  setting  out  in  unusnal 
and  somewhat  tedious  fullness  the  history 
of  this  litigation  from  its  initial  step  to  tho 
taking  of  the  appeals.  Before  entering  upon 
the  consideration  of  the  law  of  tbe  case  we 
may  remark  that  the  briefs  of  counsel  have 
been  prepared  with  much  care,  and  bare  af- 
forded the  court  great  assistance  In  tra- 
cing and  ascertaining  the  trend  of  th- 
authorities  bearing  upon  cases  of  this  na- 
ture; but  the  citations  are  so  very  numeroii- 
tbat  it  will  be  wholly  impracticable  for  ns 
to  attempt  anything  like  a  review  of  then, 
and,  save  in  a  few  Instances,  we  shall  con- 
tent ourselves  with  a  statement  of  our  view-- 
as  derived  from  their  study  without  burden- 
ing the  discussion  by  quotations. 

1.  For  want  of  a  better  term  we  may 
speak  of  the  case  before  us  as  a  "quo  war- 
ranto proceeding,"  or  "proceeding  in  the  na- 
ture of  quo  warranto,"  yet  in  the  strict  com- 
mon-law sense  of  the  term  It  Is  neither,  and 
care  must  be  taken  to  avoid  being  misled  at 
times  by  precedents  established  in  Jurisdic- 
tions where  the  ancient  procedure  Is  still 
preserved.  Quo  warranto  had  Its  origin  In 
tbe  theory  that  all  special  privileges  (fran- 
chises) which  are  conferred  upon  an  individu- 
al or  corporation,  and  do  not  belong  to  the 
citizens  of  the  country  generally  as  a  mat- 
ter of  common  right  are  tbe  gift  or  grant  of 
the  king.  When,  therefore,  It  was  claimed 
that  such  special  privilege  bad  been  usurped 
without  gift  or  grant  thereof  from  the  sover- 
eign, or  where  the  privilege  so  conferred 
was  alleged  to  have  been  abused  or  the  con- 
ditions thereof  had  not  been  observed  a  writ 
was  issued  at  the  suit  of  the  crown  requir- 
ing the  party  charged  with  tbe  usurpation  to 
appear  and  show  by  what  warrant  or  author- 
ity he  assumed  to  exercise  the  privilege 
thus  challenged.  The  use  of  the  writ  In  this 
form  was  superseded  by  what  was  termed 
"proceedings  in  tbe  nature  of  quo  warranto** 
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■which  were  prosecuted  by  leave  of  court  upon 
information  duly  filed.  Tbis  practice  was 
recogiii/.ed  by  statute  9  Anne,  20,  by  which  It 
was  made  lawful  for  the  proper  officer  "to 
-exhibit  an  Information  In  the  nature  of  quo 
■warranto  at  the  relation  of  any  person  or 
persons  desiring  to  sue  or  prosecute  the 
same,"  and  further  provided  for  a  speedy 
hearing  and  disposition  of  the  controversy. 
This  statute,  with  more  or  leas  modification, 
-was  adopted  at  an  early  date  in  many  of 
the  older  states  of  the  Union,  and  In  some 
■of  them  the  practice  thus  Instituted  still 
prevails.  Both  quo  warranto  and  proceed- 
ings In  the  nature  of  quo  warranto  partook 
of  the  character  of  criminal  .proceedings. 
The  verdict  upon  the  trial  was  "guilty"  or 
'•not  guilty,"  and  upon  a  verdict  of  guilty 
the  defendant  was  not  only  liable  to  ouster 
from  the  usurped  franchise,  but  also  to  a 
flne  for  his  wrongful  act.  8  Blackstone'B 
•Com.  263;  People  v.  Insurance  Co.,  15  Johns. 
<N.  Y.)  358,  8  Am.  Dec.  243.  In  most  of  our  Ju- 
risdictions, however,  this  practice  has  been 
largely  superseded  by  special  statutory  enact- 
ments providing  a  remedy  by  a  civil  action 
to  be  prosecuted  in  a  manner  closely  aualo- 
«ou8  to  ordinary  actions  at  law.  The  effect 
of  these  statutes  is  to  render  many  of  the 
-cases  decided  under  the  ancient  practice  of 
Ijut  slight.  If  any,  value  in  determining  the 
rights  of  the  parties.  Moreover,  the  stat- 
utes of  the  several  states  adopting  substi- 
tutes for  the  former  practice,  while  having 
the  same'  general  purpose,  are  so  dissimilar 
\n  detail  that  cases  involving  similar  states 
of  fact  do  not  necessarily  afford  authorita- 
tive precedents  except  for  courts  of  the  Ju- 
risdiction In  which  they  have  been  deter- 
mined. 

Our  statute  (Code,  tit  21,  c.  9)  avoids  any 
use  of  the  words  "quo  warranto"  or  "pro- 
ceedings In  the  nature  of  quo  warranto." 
It  provides  that  a  civil  action  by  ordinary 
proceedings  may  be  brought  in  the  name 
of  the  state:  "(1)  Against  any  person  unlaw- 
fully holding  or  exercising  any  public  office 
or  franchise  within  this  state.  •  *  •  (4) 
Against  any  corporation  doing  or  omitting 
acts  which  amount  to  a  forfeiture  of  its 
rights  and  privileges  as  a  corporation  or 
«xercl8lng  powers  not  conferred  by  law." 
Oode^  S  4313.  "Such  action  may  be  com- 
menced t»y  the  county  attorney  at  his  dis- 
cretion. •  •  •"  Code.  §  4315.  "If  the 
county  attorney  on  demand  neglects  or  re- 
fuses to  commence  the  same  any  citizen 
of  the  state  having  an  Interest  in  the  ques- 
tion may  apply  to  the  court  in  which  the  ac- 
tion is  commenced  for  leave  to  do  so  and, 
upon  obtaining  such  leave,  may  bring  and 
prosecute  the  action  to  final  Judgment" 
Code,  {  4318.  Pleading  and  practice  are  "to 
conform  to  the  rules  given  for  procedure 
In  civil  actions  generally  except  so  far  as 
the  same  are  modified  by  this  chapta." 
Oode,  I  4817.    U  the  defendant  Is  found  to 


be  unlawfully  holding  or  exercising  any  of- 
fice or  franchise  or  privilege,  or  if  a  cori)ora- 
tlon  is  found  to  have  violated  the  law  by 
which  it  exists  or  to  have  done  acts  amount- 
ing to  a  surrender  or  forfeiture  of  its  cor- 
porate privileges.  Judgment  of  ouster  and  ex- 
clusion from  such  office  or  franchise  Is  to 
be  entered.  Code,  S  4324.  But  If  the  de- 
fendant be  found  to  have  exercised  merely 
certain  individual  powers  or  privileges  to 
which  he  is  not  entitled,  the  Judgment  of 
ouster  is  to  be  limited  to  the  particular  right 
or  privilege  which  the  party  Is  found  to 
have  usurped.  Code,  f  4325.  The  eBtect  of 
this  statute  seems  to  be  to  secure  the  es- 
sential purpose  formerly  effected  by  quo 
warranto  and  proceedings  In  the  nature  of 
quo  warranto,  L  e.,  the  vindication  of  pub- 
lic rights  and  public  Interests  against  usur- 
pation, by  Invoking  the  ordinary  powers  of 
the  court  and  conforming  to  the  ordinary 
rules  of  procedure,  subject  only  to  the 
modification  expressly  mentioned  in  the  cited 
chapter.  In  applying  these  rules  and  giving 
effect  In  tJiis  procedure  we  may,  of  courso, 
look  to  the  practice  at  common  law  and  In 
our  sister  states  for  such  light  and  assist- 
ance as  they  may  afford. 

The  first  objection  raised  In  argument  by 
appellant  Is  based  upon  the  vital  proposi- 
tion that  the  controversy  Indicated  by  the 
pleadings  Involves  a  mere  matter  of  contract- 
ual rights  and  obligations  between  the  rail- 
way company  and  the  city  in  which  neither 
the  state  nor  the  general  publlo  has  any 
interest  and  is  therefore  not  triable  In 
proceedings  of  this  kind  whether  Instituted 
upon  the  relation  of  the  county  attorney  or 
of  private  cltleens.  This  position  finds  sup- 
port In  the  decisions  of  the  courts  of  Illi- ' 
nols  and  Michigan.  People  ex  reL  v.  Gas 
Light  Co.,  38  Mich.  164;  Belleville  v.  Rail- 
way Co.,  162  III.  171,  88  N.  B.  684,  28  L.  B. 
A.  681;  Board  of  Trade  ▼.  People,  Dl  111. 
80.  But  as  we  read  the  books  and  con- 
sider the  principles  Involved,  the  rule  thus 
announced  is  not  supported  by  the  weight  of 
authority  or  by  the  better  reason.  Of  course, 
if  the  term  "franchise"  is  to  be  limited  to 
the  mere  right  to  corporate  existence,  then 
without  doubt  rights  obtained  subsequent  to 
the  incorporation  and  based  upon  grants 
from  or  contracts  with  a  municipality  would 
not  come  within  the  definition,  and  it  would 
be  at  least  questionable  whether  an  action 
under  the  statute  to  test  corporate  rights 
would  lie  for  their  abuse  or  usurpation. 
But  It  is  a  thoroughly  well-established  prop- 
osition that  rights  granted  to  a  corporation, 
either  directly  or  by  the  state  indirectly 
through  the  act  of  a  minor  municipality  au- 
thorized by  the  state,  are  to  be  regarded  as 
franchises  no  less  than  Is  the  right  to  be  a 
corporation.  Both  classes  of  rights  are  de- 
rived mediately  or  Immediately  from  the 
state,  and  both  are  subject  to  the  Inherent 
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power  of  the  state  to  guard  against  their 
abuse  by  the  grantee  or  usurpation  by  a 
wrongdoer.  The  occupation  of  the  public 
street  for  railway  purposes  is  not  a  matter 
of  common  right,  and  without  a  leglslatlTe 
grant  therefor  the  construction  or  main- 
tenance of  such  a  railway  would  expose  the 
party  responsible  therefor  to  punishment  as 
for  a  nuisance.  The  municipality  to  which 
Is  given  authority  to  grant  such  a  privilege 
exercises  a  delegated  power  only,  and  it 
cannot  grant  to  any  person  or  corporation 
a  privilege  which  is  confessedly  in  derogation 
of  the  common  right,  in  a  manner  which 
shall  exclude  the  power  of  the  state  to  In- 
quire Into  Its  abuse,  or  to  prevent  the  sub- 
version of  the  public  interests  which  the 
legislative  grant  was  Intended  to  protect. 
Such,  except  in  the  two  states  above  named, 
Is  the  practically  universal  holding  of  the 
courts.  A  right  granted  to  a  corporation  to 
maintain  a  toll  bridge  upon  a  public  high- 
way or  to  establish  a  ferry  Is  a  franchise. 
Canal  Oo.  v.  Railroad  Co.,  11  Leigh  (Va.) 
78,  36  Am.  Dec.  374.  The  right  to  constrjict 
and  operate  a  street  railway  or  other  similar 
public  utility  Is  a  franchise  derived  from 
the  state.  Milhau  v.  Sharp,  27  N.  Y.  611, 
»4  Am.  Dec.  314;  Davis  v.  N.  Y.,  14  N.  Y. 
S&2,  67  Am.  Dec.  186;  People  v.  Railroad 
Co..  117  Cal.  604,  49  Pac.  736;  Railroad  Co. 
V.  Denver  City  R.  R.,  2  Colo.  682.  See,  also. 
State  V.  Oas  Light  Co.,  18  Ohio  St.  262; 
People  V.  Insurance  Co.,  15  Johns.  (N.  Y.) 
387;  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet  (U.  S.)  420.  9  L.  Ed.  773,  938;  Turn- 
pike Co.  V.  Campbell,  44  Cal.  89;  Waterworks 
V.  Schottler,  62  Cal.  69;  State  v.  Boston 
R.  R.  Co.,  25  Vt  433;  Water  Co.  v.  Cedar 
Rapids,  118  Iowa,  238,  92  N.  W.  79;  State 
V.  R.  &  L.  Co.,  13-23  Ohio  Clr.  Ct  R.  003; 
State  V.  Traction  Co.,  18  Ohio  Clr.  Ct  B. 
490;  Wright  v.  Railroad,  95  Wis.  29,  69  N. 
W.  791,  86  .L.  R.  A,  47,  60  Am.  St  Rep. 
74;  State  v.  Rallnoad  (Mo.)  41  S.  W.  955,  38  L. 
R.  A.  218,  62  Am.  St  Rep.  742;  Qas  Com- 
pany v.  Dwlght  29  N.  J.  Eq.  242;  State 
V.  Bast  Fifth  R.  R.  Co..  140  Mo.  539,  41 
S.  W.  965,  88  L.  R.  A.  218,  62  Am.  St  Rep. 
742;  Morgan  v.  Louisiana,  93  U.  S.  223,  23 
L.  Ed.  860;  Electric  Co.  v.  Milwaukee,  95 
Wis.  89,  69  N.  W.  794,  36  L,  R.  A.  45,  60 
Am.  St  Rep.  81. 

The  precise  point  is  discussed  In  State  v. 
Railroad,  72  Wis.  612,  40  N.  W.  487,  1  L. 
R.  A.  771,  where  Orton,  J.,  says:  "The  con- 
tention of  learned  counsel  is  that  the  or- 
dinance confers  no  corporate  privileges  or 
franchises,  and  that  it  Is  a  mere  contract 
between  the  company  and  city  for  the  breach 
of  which  the  city  has  the  usual  remedy  by 
action,  and  tliat  the  company  has  not  of- 
fended against  any  law  or  under  which  It 
■was  created,  as  the  only  possible  cause  at 
this  time  mentioned  in  the  statute  for  a 
forfeiture  of  its  charter  and  for  this  pro- 
ceeding against  it  in  the  nature  of  quo  war- 


ranto. The' acceptance  by  tbe  company  of 
these  conditions  of  the  ordinance  constitutes 
a  contract  without  doubt  and  so  does  tbe  ac- 
ceptance of  a  legislative  charter  by  the  Incor- 
porators, but  it  is  clearly  something  more  and 
above  a  mere  contract  •  •  •  The  com- 
mon council  In  passing  the  ordinance  acted 
as  the  agent  of  the  state  and  as  public  of- 
ficers by  virtue  of  such  delegated  authority. 
Tbe  streets  are  for  the  public  use  and  so 
are  tbe  street  railways,  affording  Increased 
advantages  and  facilities  to  the  public,  and 
they  are  primarily  under  the  control  of  tbe 
Legislature,  and  the  power  of  the  municipal- 
ities in  respect  thereto  is  entirely  derived 
from  the  Legislature.  •  *  •  The  immu- 
nities and  privileges  granted  to  tbe  company 
by  the  ordinances  are  as  much  the  fran- 
chises of  the  corporation  as  if  they  had  been 
directly  granted  by  the  statute  under  whlcb 
It  was  organized.  The  common  council  of 
the  city  Is  authorized  to  grant  them  by  tbe 
statute,  and  such  power  Is  a  delegated  one. 
What  the  common  council  does  within  tbat 
power  is  done  by  the  Legislature  through  its 
agency.  The  public  has  an  interest  In  these 
franchises.  The  power  to  grant  them,  there- 
fore, must  be  derived  from  the  Legislature." 
For  these  reasons  It  was  held  that  proceed- 
ings In  the  nature  of  quo  warranto  would 
He  for  an  alleged  failure  of  the  corporation 
to  observe  the  terms  and  conditions  of  tbe 
right  granted  to  it  by  the  city  to  occupy  the 
streets  with  Its  railway.  Says  the  Snprenae 
Court  of  Minnesota:  "Franchises  are  here, 
as  In  England,  privileges  of  the  sovereign 
in  the  hands  of  the  subject  Whoever  claims 
an  exclusive  privilege  with  us  must  show 
a  grant  from  the  Legislature.  A  privilege 
or  Immunity  of  a  public  nature  which  can- 
not be  legally  exercised  without  legislative 
grant  is  a  franchise.  2  Blackstone's  Com. 
37;  2  Kent's  Com.  459."  That  the  right  to 
occupy  the  public  streets  with  a  railway  de- 
pends entirely  upon  legislative  grant  and  Is 
therefore  a  franchise,  notwithstanding  the 
fact  that  the  terms  of  such  grant  and  their 
acceptance  constitutes  also  a  contract  is  too 
well  settled  to  be  open  to  serious  question. 
27  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  8. 

Not  only  is  the  application  of  quo  warran- 
to or  Its  statutory  substitute  to  cases  of  this 
kind  upheld  by  the  overwhelming  weight  of 
authority,  but  It  Is  clearly  in  accord  with 
the  dictates  of  sound  public  policy.  To  say 
tbat  the  state  has  surrendered  to  the  city 
all  Its  power  and  authority  to  protect  public 
Interests  against  usurpation,  neglect  or  abuse 
by  a  corporation  of  its  own  making,  and 
that  so  long  as  the  city  authorities  are  con- 
tent to  remain  quiescent  the  state  is  power- 
less in  the  premises.  Is  to  say  that  the  state 
may  surrender  Its  sovereignty  and  the  Legis- 
lature estop  itself  by  an  abdication  of  its 
legislative  power.  Even  the  state  Itself  can- 
not constitutionally  authorize  the  occupation 
of  the  street  for  anything  but  a  public  pur- 
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pose,  and  If  a  city  goyernment  by  Its  Indlffer- 
oice  to  public  Interests  or  by  a  mistaken  esti- 
mate of  Its  own  power  in  the  premises  per- 
mits a  corporation  to  occupy  Its  streets  with- 
out legal  right  to  snch  franchise  or  to  assume 
without  authority  other  rights  which  are  not 
common  to  the  people  generally,  the  state  has 
tbe  inherent  and  reserved  right  to  call  upon 
snch  corporation  to  show  by  what  warrant 
It  assumes  to  hold  or  exercise  such  franchise. 
The  right  and  power  of  the  state  over  its 
highways,  roads,  and  streets  and  its  duty 
to  preserve  and  protect  these  avenues  of 
public  travel  against  lawful  encroachment 
and  obstruction  are  as  wide  as  Its  territorial 
Jurisdiction.  The  objections  therefore  that 
this  action  cannot  lie  in  the  name  of  the  state 
cannot  be  sustained. 

2.  It  is  further  contended  that  the  Code 
confines  the  remedy  to  certain  specified  cases 
none  of  which  contemplates  a  controversy  of 
this  kind.  With  this  we  cannot  agree.  As 
we  have  already  noted,  tbe  Code  provides 
for  the  proceeding  against  any  person  un- 
lawfully holding  or  exercising  a  franchise, 
and  against  any  corporation  for  acts  for 
which  its  corporate  rights  may  be  forfeited 
or  for  exercising  powers  not  conferred  by 
law.  It  is  the  claim  pf  the  plaintifT,  tbe 
trnth  of  which  we  cannot  determine  on  this 
appeal,  that  the  franchise  under  which  the 
railway  company  asserts  the  right  to  occupy 
the  streets  has  long  since  expired  and  has 
never  been  renewed  or  extended.  If  this 
claim  be  established,  then  the  company  Is 
exercising  a  franchise  without  warrant  of 
law.  Inclined  Plane  R.  Co.  v.  Cincinnati 
(Ohio)  44  N.  B.  82T;  Bridge  Co.  ▼.  Prange, 
36  Mich.  400,  24  Am.  Rep.  685;  Water  Co. 
V.  Cedar  Rapids,  118  Iowa,  M6,  91  N.  W. 
1081.  That  a  corporation  Is  a  "person"  with- 
in tbe  meaning  of  this  statute,  and  may 
therefore  be  subjected  to  the  remedy  there 
provided  for  unlawfully  exercising  a  fran- 
chise, see  State  v.  Gas  Co.,  28  Wash.  488, 
70  Pnc.  114;  People  v.  Sutter  R.  R.  Co.,  117 
Cal.  606,  49  Pac.  736;  People  v.  Oakland, 
92  Cal.  611,  28  Pac.  807;  State  v.  Rail- 
road Co.  (Wis.)  92  N.  W.  646.  So,  also,  as  the 
company  cannot  occupy  tbe  streets  except 
by  virtue  of  a  grant  by  the  state  through  the 
agency  of  the  city.  It  follows,  we  think,  that 
If  such  grant  bas  expired,  and  has  never 
been  renewed  or  extended,  the  continued 
occupancy  and  use  of  the  street  by  the  cor- 
poration constitute  within  the  meaning  of  the 
statute  the  exercise  of  a  "power  not  con- 
ferred by  law." 

3.  Much  attention  Is  given  by  counsel  to 
the  proposition  that  the  private  citizens  nam- 
ed as  relators  in  the  inception  of  these  pro- 
ceedings have  no  such  interest  in  the  matters 
complained  of  as  entitles  them  to  appear  in 
that  capacity.  We  regard  this  question  as 
immaterial  upon  the  defendant's  appeal. 
The  statute  provides  that  tbe  action  may  be 
begun  upon  the  relation  of  tbe  county  at- 
torney  "at  bis  discretion."    He  is  not  re- 


quired to  await  tbe  initiative  of  a  private 
Informant,  but  whenevw.  In  hia  Judgment, 
there  Is  a  cause  of  action  of  this  nature,  he 
may  proceed  on  his  own  motion  and  without 
preliminary  leave  by  the  court  If  be  falls 
or  refuses  so  to  act  when  requested,  then  any 
person  "Interested  In  the  question"  may  In- 
stitute the  action,  having  first  obtained  the 
leave  of  the  court  so  to  do.  The  record  In 
this  case  shows  the  request,  the  county  at- 
torney's refusal,  the  granting  of  leave  by 
I  tbe  court  to  tbe  relators  and  the  Institution 
;  of  the  action.  Thereafter  and  before  issue 
Joined,  the  county  attorney  did  appear,  filed, 
a  new  and  substituted  petition,  served  a  new 
original  notice,  and  the  appellant  appeared 
tbereto  by  the  counsel  who  still  represent  It 
In  our  Judgment,  so  far  as  this  particular 
phase  of  the  case  Is  ooncemed,  we  may  treat 
all  that  went  before  the  aiH>oarance  of  tbe 
county  attorney  as  eliminated  from  the  rec- 
ord, and  regard  tbe  prosecution  as  being 
then  instituted.  The  petition  then  filed  and 
tbe  original  notice  then  s^red  were  all  that 
would  have  been  necessary  for  tbe  proper 
inception  of  the  proceedings  by  the  public 
prosecutor  had  the  private  relators  never 
moved  In  the  matter,  and  tbe  appearance 
thereto  by  tbe  company  gave  tbe  district 
court  Jurisdiction  of  the  parties,  as  it  unques- 
tionably bad  of  the  subject-matter.  Such 
Jurisdiction  having  been  acquired.  It  would 
seem  that  nothing  remains  save  to  settle  the 
Issues  and  proceed  to  trial  upon  tbe  merits 
of  tbe  dispute.  In  avoidance  of  this  sugges- 
tion it  is  argued  tbat  an- action  begun  by 
the  county  attorney  should  be  in  the  name 
of  the  state  alone  by  the  public  prosecutor 
as  Ite  attorney  and  not  "upon  relation  or' 
such  prosecutor,  while  the  action  before  us 
was  begun  upon  the  relation  of  private 
citizens  and  the  prosecutor  seeks  simply  to 
succeed  them  In  the  capacity  of  relator.  It 
is  further  said  tbat  a  relator  may  appear 
only  to  vindicate  or  protect  a  private  right 
while  the  public  prosecutor  may  institute 
tbe  proceedings  for  the  protection  of  a  public 
right  or  Interest  We  think  this  Is  a  mis- 
conception of  the  office  of  quo  warranto  and 
of  the  stetutes  providing  for  proceedings  of 
that  nature.  The  paramount  purpose  of  this 
remedy  Is  the  protection  of  public  Interests, 
whether  it  be  Invoked  by  the  public  prosecu- 
tor or  by  a  private  citizen,  and  to  the  ef- 
fectuation of  this  purpose  tbe  protection  of 
private  interests  which  may  be  Involved  in 
this  controversy  Is  only  Incldentel.  The  au- 
thority given  any  person  who  is  Interested 
In  tbe  question  to  take  np  tbe  controversy 
Is  not  simply  to  give  such  person  a  remedy 
for  his  private  wrongs,  but  to  open  a  way 
by  which  when  the  proper  officer  falls  or  re- 
fuses to  do  his  duty  in  the  premises  any 
such  person  may  put  tbe  machinery  of  the 
law  In  motion,  and  by  the  protection  of  bis 
private  intereste,  even  though  of  compara- 
tively little  moment  vindicate  and  estebllsh 
tbe  more  Important  Int^esto  of  the  public. 
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Whether  the  prosecution  be  styled  as  In 
the  name  of  the  state  alone  or  in  the  name 
of  the  state  upon  the  relation  of  a  designat- 
ed officer  or  private  citizen,  is  a  matter  of 
absolutely  no  moment  under  our  practice. 
The  expression  "upon  the  relation  of,"  eta, 
means  no  more  than  "upon  the  complaint 
of,"  etc.,  or  "upon  the  information  of,  etc." 
Its  use  adds  nothing  to  and  Its  omission  de- 
tracts nothing  from  the  force  and  effect  of 
the  alleged  cause  of  action  as  disclosed  by 
the  pleadings.  The  state  Is  the  plalntitC  in 
each  Instance.  It  Is,  however,  the  time-hon- 
ored though  not  universal  method  to  mention 
the  person  who  institutes  the  proceedings  as 
the  relator,  and  this  is  no  less  true  when 
that  person  is  the  Attorney  Oeneral,  or  coun- 
ty attorney,  than  when  he  Is  a  private  citizen. 
Indeed,  It  will  be  the  rare  exception  to  find 
the  distinction  contended  for  by  the  appellant 
indicated  In  any  case  arising  in  any  of  the 
states.  We  have  no  statutory  regulation  In 
this  respect  The  county  attorney  was  vest- 
ed with  the  right  to  bring  the  action,  and 
wlietber  be  styled  the  plalntlfT  **The  State 
of  Iowa,"  or  "The  State  of  Iowa,  upon  the 
relation  of  Jesse  A.  Miller,  County  Attorney," 
Is  not  a  vital  question  so  long  as  he  pleads 
a  state  of  facts  which  authorizes  him  to 
bring  it  at  all.  Cheshire  v.  Kelly  (111.)  6 
N.  E.  486.  EVcn  where  It  is  held  that  a  re- 
lator must  be  Joined  as  plaintiff,  a  defect 
In  this  respect  may  be  cured  by  amendment 
after  suit  brought  People  v.  Walker,  23 
Barb.  (N.  Y.)  301.  In  Oregon  It  Is  held  that 
the  relator  is  not  a  party  to  the  proceeding 
and  as  such  cannot  control  it  State  v.  Road 
Co.,  10  Or.  198.  So,  also,  in  Michigan.  Peo- 
ple ▼.  Pratt,  15  Mich.  184.  In  Alabama  the 
private  relator  cannot  confess  error  or  dis- 
miss the  suit  without  the  leave  of  court 
Scientific,  etc.,  Ass'n  v.  State,  58  Ala.  64.  Tlie 
court  will  not  dismiss  an  information  in 
the  nature  of  quo  warranto  because  the  re- 
lator was  named  as  such  without  his  authori- 
ty, but  he  may  withdraw  from  the  case  if 
be  will,  and  the  court  will  permit  the  public 
prosecutor  to  proceed  with  the  case  alone. 
People  V.  Knight  13  Mich.  230.  See,  also, 
Matthews  v.  State,  82  Tex.  677,  18  S.  W.  711. 

Although  the  Knight  Case  here  cited  in- 
volved the  relator's  right  to  an  office  and 
thus  directly  affected  his  private  interest, 
the  court  holds  that  his  interest  is  only  in- 
cidental, and  that  the  proceeding  is  allowed 
on  the  theory  that  officers  are  designed  for 
the  public  benefit  and  not  for  private  emolu- 
ment and  the  tenure  of  them  by  persons 
legally  elected  or  appointed  Is  a  matter  main- 
ly of  public  concern.  It  says  the  law  never 
-'contemplated  that  the  public  Interest  should 
Ue  controlled  by  private  action.  The  At- 
torney Oeneral  does  not  act  as  a  mere  pri- 
vate agent.  He  may  always  Interfere  <m 
his  own  volition."  Of  this  claimant  to  the 
office  It  Is  also  said:  "lie  cannot  interfere 
with  the  Attorney  G«nera]  in  his  official  du- 
ty, but  the  court  would  allow  him  to  co- 


operate in  such  manner  as  not  to  embarrass 
the  course  of  Justice."  The  Information  or 
complaint  in  quo  warranto  Is  like  other 
pleadings  subject  to  amendment  Com.  ▼. 
Bank,  28  Pa.  383;  Com.  r.  Graham.  64  Pa. 
339;  State  v.  Gleeson,  12  Fla.  190.  The 
Texas  court  holds  that  the  county  attorney 
may  file  a  supplemental  or  amended  informa- 
tion without  the  concurrence  of  the  relator, 
so  long  at  least  as  he  seta  forth  substantially 
the  same  cause  of  action  which  the  relator 
has  before  attempted  to  plead.  Hunnicut  v. 
State,  76  Tex.  233,  12  S.  W.  106.  And  even 
where  the  relator  is  found  to  t>e  estopped 
or  disqualified  to  prosecute  the  action  In  bis 
own  private  Interest  it  has  been  held  that 
the  court  will  retain  Jurisdiction  and  pass 
upon  the  merits  of  the  case  so  far  as  It 
affects  public  Interest  People  v.  Ixmdoner, 
13  Colo.  303,  22  Pac.  764,  6  K  R.  A.  444. 
In  short  although  this  remedy  is  of  a  special 
and  extraordinary  character,  it  is  designed. 
nevertheless,  to  effect  a  speedy  and  effective 
means  of  settling  a  dass  of  disputes  affecting 
public  Interests,  and  the  salutary  purposes 
of  the  statute  which  provides  it  should  not 
be  thwarted  by  a  narrow  and  technical  con- 
struction. If  the  case  made  by  the  petition 
be  one  In  which  this  statutory  remedy  may 
be  Invoked,  If  the  proper  officer  is  in  court 
assuming  responsibility  for  its  prosecution, 
and  if  due  notice  of  the  proceeding  has 
been  given  to  the  party  named  as  defendant, 
every  preliminary  essential  to  the  Jurisdic- 
tion of  the  court  to  hear  and  try  sudi  com- 
plaint has  been  observed.  Such  we  find  to 
be  the  record,  and  the  objection  to  the  Juris- 
diction of  the  court  must  be  overruled.  It 
follows  from  what  we  have  said  that  there 
was  no  prejudicial  error  in  the  several 
rulings  of  which  appellant  makes  complaint 
4.  In  view  of  the  plaintiff's  appeal  it  l)e- 
comee  necessary  for  us  now  to  consider  the 
ruling  of  the  trial  court  by  which,  upon  ap- 
pearance in  the  action  by  the  county  attor- 
ney, the  defendant's  motion  to  diamlsa  the 
private  relators  was  sustained.  The  princi- 
pal ground  of  that  motion  was  that  relators 
did  not  show  any  such  private  interest  in 
the  question  as  would  permit  their  assuming 
the  prosecution,  and  that  therefore  the  leave 
given  them  to  institute  the  action  was  im- 
provldently  granted.  What  will  be  consid- 
ered a  sufficient  Interest  In  the  relator  in 
such  cases  tuts  often  tieen  considered  by  the 
courts,  and  It  must  l>e  admitted  It  Is  very 
difficult  to  deduce  from  the  various  holdings 
any  well-defined  rule  or  standard  by  which 
the  inquiry  may  be  satisfactorily  answered. 
If  there  t>e  a  preponderance  of  authority  on 
the  question  It  is  to  the  effect  tliat  a  slight 
Interest  only  is  all  which  is  necessary  to 
qualify  a  person  to  apply  for  leave  to  pros- 
ecute the  action.  State  ▼.  Vail,  63  Mo.  lia 
The  only  reason  for  requiring  any  qualify- 
ing interest  is  to  guard  the  courts  and  per- 
sons who  do  have  an  interest  against  l>eing 
burdened  with  litigation  at  the  Instance  of  a 
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mere  Intermeddler.  Among  the  cases  decid- 
ed we  may  note  the  following:  One  wbo  is  a 
citizen  and  taxpayer  may  file  an  Information 
charging  the  respondent  with  usurping  a 
public  office.  Taggart  v.  James,  73  Mich. 
234,  41  N.  W.  262;  People  v.  Londoner,  13 
Colo.  303,  22  Pac.  764,  6  L.  R.  A.  444;  Com- 
monwealth T.  Browne,  1  S.  &  R.  382.  One 
who  has  dedicated  a  highway  to  public  use 
may  maintain  quo  warranto  to  test  the  right 
asserted  by  another  to  maintain  a  toll  bridge 
thereon.  Welchel  v.  State,  76  Ga.  644.  A 
citizen  of  the  state  has  such  interest  In  the 
location  of  the  State  University  that  he  may 
bring  an  action  to  test  the  validity  of  the 
removal  of  one  of  its  departments  to  another 
dty.  People  v.  Regents,  24  Colo.  175.  48 
Pac.  286.  An  owner  of  property,  though 
neither  a  resident  nor  voter,  may  be  a  relator 
to  test  the  validity  of  an  extension  of  the 
corporate  limits  of  a  city.  State  v.  Dlmond, 
44  Neb.  154,  62  N.  W.  498;  State  v.  Jen- 
kins, 25  Mo.  App.  490.  The  relator  may  be 
permitted  to  appear  upon  showing  any  rea- 
sonable ground.  Camman  v.  Mining  Co.,  12 
N.  J.  Law,  84. 

This  court  has  held  that  a  taxpayer  In  a 
nominal  amount  only  may  in  this  manner 
question  the  Jurisdiction  of  a  city  over  ter- 
ritory Included  within  its  extended  limits. 
State  V.  Des  Moines,  96  Iowa,  521,  65  N. 
W.  818,  31  L.  R.  A.  186.  59  Am.  St.  Rep.  381. 
See,  alfo.  State  v.  Barker,  116  Iowa,  99, 
89  N.  W.  204,  57  L.  R.  A.  244,  93  Am.  St.  Rep. 
222.  We  have  also  expressly  held  that  the 
owner  of  abutting  proper^  does  have  "a 
right  to  and  Interest  lu  the  street  distinct 
and  different  from  that  of  the  general  pub- 
lic." Long  V.  Wilson,  119  Iowa,  209,  93 
N.  W.  282,  60  L.  R.  A.  720,  97  Am.  St.  Rep. 
315;  Cook  v.  Burlington,  30  Iowa,  94,  6 
Am.  Rep.  649;  Warren  v.  Lyons,  22  Iowa, 
351;  Elliott  on  Roads,  |  877;  Park  v. 
Railroad  Co.,  43  Iowa,  636;  Dairy  v.  Rail- 
road Co.,  113  Iowa.  716,  84  N.  W.  68a 
Cases  may  be  found  announcing  a  different 
rule,  but  we  think  our  own  decisions  are  sup- 
ported by  the  better  reason,  and  are  not  dis- 
posed to  depart  from  these  precedents.  If 
this  conclusion  be  not  decisive  of  the  ques- 
tion. It  is  also  to  be  said  that  the  matter 
of  granting  leave  to  a  private  relator  to  bring 
an  action  Is  merely  a  preliminary  question 
addressed  to  the  discretion  of  the  court  or 
Judge,  and,  once  decided,  that  discretion  Is 
exhausted,  and  a  ruling  granting  the  leave 
is  not  to  be  reviewed  or  collaterally  attacked 
upon  a  motion  to  set  aside  or  to  dismiss. 
Des  Moines  T.  West,  96  Iowa,  521,  65  N. 
W.  818,  31  L.  R.  A.  1S«,  59  Am.  St  Rep. 
381;  State  v.  Alexander  (Iowa)  105  N.  W. 
1021;  State  v.  Brown,  5  R.  I.  1;  High  on 
Bxtr.  Legal  Reinedies.  §  600;  State  v.  Shank 
(W.  Va.)  14  S.  E.  1001:  People  v.  Regents, 
24  Colo.  175,  49  Pac.  286;  State  t.  Elliot, 
13  Utah,  200,  44  Pac.  248;  2  Spelling's  Ex. 
Remedies    i   1777;    Martens  t.  People  (111.) 


57  N.  B.  871;  State  v.  Vail,  53  Mo.  110. 
Whether  such  a  motion  would  be  considered 
If  It  be  charged  that  leave  to  prosecute  was 
obtained  by  fraud  we  need  not  here  decide. 
If  the  alleged  interest  of  the  relator  be  a 
matter  upon  which  the  defendant  In  quo 
warranto  may  take  issue,  that  right  Is  in 
no  manner  concluded  or  abridged  by  the  or- 
der granting  leave  to  sue.  That  order  deter- 
mines nothing  except  the  privilege  or  au- 
thority of  the  relator  to  institute  and  prose- 
cute the  suit  Every  essential  fact  to  es- 
tablish the  right  to  the  relief  demanded  mu^t 
be  proved  upon  the  trial  without  any  refer- 
ence to  the  preliminary  order  or  proceeding. 
Nor  do  we  find  any  merit  in  the  point 
suggested  that  the  leave  to  sue  was  granted 
without  notice  to  the  defendants.  It  is  a 
sufficient  answer  to  say  that  the  statute 
does  not  require  notice,  and  we  cannot  con- 
ceive how  the  failure  to  so  provide  lays  the 
statute  open  to  the  constitutional  objection 
raised  by  counsel.  The  granting  of  ienvp 
does  no  more  than  to  designate  the  relator 
as  a  person  who  may  lawfully  call  the  de- 
fendants into  court  for  the  trial  of  a  dis- 
puted question  of  law  or  fact  according  to 
the  ordinary  course  of  procedure.  It  ad- 
judicates nothing  against  the  defendnnts. 
It  takes  from  then  no  personal  or  property 
rights.  No  one  is  deprived  of  the  benefits 
of  due  process  of  law  or  denied  the  equal 
protection  of  the  law.  In  the  opinion  of 
many  the  fourteenth  amendment  to  the  fed- 
eral Constitution  has  quite  frequently  been 
made  to  do  duty  In  cases  not  within  the 
contemplation  of  Its  framers,  but  we  are  very 
sure  no  precedent  can  be  found  indulging  so 
great  a  latitude  of  construction  as  would  be 
required  In  order  to  sustain  the  position  of 
counsel  in  this  respect  It  would  doubtless 
be  within  the  discretion  of  the  court,  upon 
being  applied  to  for  leave  to  bring  the  suit. 
to  order  notice  served  upon  the  defendant 
to  show  cause  why  leave  should  not  be  grant- 
ed, and  under  some  circumstances  such 
would  be  a  commendable  practice,  but  the 
statute  does  not  require  it,  and  failure  to 
make  such  order  is  not  error.  People  v. 
Golden  Rule,  114  111.  34,  28  N.  E.  383 ;  Gil- 
roy  V.  Commonwealth,  105  Pa.  484.  Being 
of  the  opinion,  therefore,  that  the  relators 
were  possessed  of  sufficient  Interest  In  the 
question  to  support  an  order  granting  them 
leave  to  begin  and  prosecute  the  action,  and 
that  such  order  Is  not  subject  to  collateral 
attack  by  the  cefendant  we  are  disposed  to 
hold  that  the  order  dismissing  relators  from 
the  case  without  a  trial  upon  the  merits  of 
the  complaint  was  erroneous.  The  leave  had 
been  granted  and  acted  upon.  The  action 
had  been  begun  and  petition  filed  stating  a 
cause  of  action.  The  office  of  the  order 
granting  leave  had  been  fully  performed,  and 
the  plaintiffs  were  in  court  If  the  county 
attorney  having  changed  his  mind  concluded 
to  come  In  and  unite  In  the  prosecution,  we 
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sea  no  reason  wby,  aB  suggested  by  tbe 
Michigan  court  In  People  t.  Knight,  suiHra. 
such  co-operation  could  not  be  permitted  if 
the  relators  consent  thereto.  It  Is  quite 
clear  that  if,  as  we  hold,  the  relators  were 
proper  persons  to  whom  leaye  to  prosecute 
might  properly  be  granted,  the  appearance  by 
the  county  attorney  and  his  offer  to  unite 
In  the  prosecution  afforded  no  ground  for 
the  compulsory  dismissal  of  the  relators,  and 
they  are  entitled  to  be  reinstated  to  that 
position. 

In  this  connection,  it  is  proper  to  obserre 
that  the  petition  is  not  grounded  upon  any 
claim  of  right  to  demand  forfeiture  of  an 
existing  franchise  because  of  breach  of  the 
conditions  upon  which  it  was  granted.  It 
may  be  conceded  that  the  enforcement  of 
such  conditions — ^tbat  is,  those  imposed  by 
the  city  Itself  and  not  by  statute-^nay  be 
waived  by  the  same  power  which  exacted 
them.  And  In  such  case  quo  warranto  at 
the  suit  of  the  county  attorney  or  private 
relator  ordinarily  would  not  He.  But  tbe 
principal  claim  here  put  forth  against  the 
City  Railway  Company  is  that  Its  franchise 
has  expired  and  ceased  to  exist  by  the  terms 
of  the  grant  which  created  it  and  by  force 
of  the  statute  which  authorized  it;  and  as 
against  the  Interurban  Company  that  It  oc- 
cupies the  streets  of  the  city  without  having 
received  any  franchise  or  legal  authority  so 
to  do.  Whether  these  allegations  are  true  is 
a  question  for  tbe  trial  court  in  the  first 
instance  to  determine.  Upon  this  appeal  we 
are  not  concerned  with  the  truth  of  these 
allegations  or  with  the  plaintiff's  ability  or 
want  of  ability  to  sustain  them  by  sufficient 
proof.  We  have  only  to  Inquire  whether 
they  liave  made  sueh  a  showing  as,  If  made 
good  by  the  evidence,  affords  a  proper  case 
or  an  application  of  the  remedy  here  Invok- 
ed.   This  we  think  has  been  done. 

5.  In  view  of  the  fact  that  both  parties 
have  appealed,  and  a  ruling  now  upon  the 
questions  presented  may  be  of  value  In  the 
further  progress  of  the  case,  we  have  not  been 
disposed  to  look  very  critically  Into  the  ques- 
tion of  the  appealable  character  of  the  rul- 
ings and  orders  of  which  complaint  Is  made, 
but  we  do  not  wish  to  be  considered  as  there- 
by committing  ourselves  upon  that  question 
when  raised  and  Insisted  upon  in  a  proper 
case.  It  is  certainly  not  the  policy  of  the 
law  to  permit  either  party  to  a  controversy 
to  prolong  litigation  and  embarrass  the  course 
of  Justice  by  prosecuting  an  appeal  from  ev- 
ery Interlocutory  ruling  of  the  trial  court 
Bank  v.  Dutcher,  128  Iowa,  425,  104  N.  W. 
497,  1  L.  B.  A.  (N.  8.)  142.  Ordinarily, 
every  substantial  right  of  tbe  parties  can 
be  effectually  protected  by  preserving  a  prop- 
er record,  and  presenting  the  questions  thus 
saved  upon  appeal  from  final  Judgment.  We 
reach  the  conclusion  upon  the  record  before 
us  that  the  ruling  of  the  district  court,  dis- 
missing the  relators  from  the  case,  must  be 


reversed,  and  that  in  all  other  respects  tbe 
rulings  of  the  said  court  will  b«  affirmed  on 
both  appeals. 
Affirmed  in  part,  and  reversed  in  iwrt. 


BUBBOUOHS  V.  CITY   OF  CHBBOKBB 

et  al. 

(Supreme  Court  of  Iowa.    Not.  16,  1900,) 

1.  Dedication— Plats— BicoBD—BrFKOT. 

The  filing  of  a  duly  acknowledged  plat  of 
a  city  addition  for  record  operated  as  a  aeed  in 
fee  simple  of  such  portions  of  tbe  premises 
platted  as  were  set  apart  for  streets  and  other 
public  uses,  as  provided  by  Code  1873,  |  561. 

[EA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  {{  98,  97.] 

2.  SAUX— AOCEPTARCS— Obdinancks. 

Where,  at  the  time  a  plat  of  a  town  addi- 
tion was  filed,  the  place  was  an  incorporated 
town,  and  not  a  city,  an  acceptance  of  the 
dedication  by  ordinance  was  not  ftssential  to 
the  validity  of  the  dedication,  under  Code  1873, 
S  527,  declaring  that  the  plat  of  an  addition  to 
a  "city"  should  be  ineffective  until  confirmed 
by  an  ordinance  of  the  city;  such  provision 
being  inapplicable  to  towns. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Dedication,  {{  64-70.] 

3.  Municipai.  Oobpobations  —  Pi^ra  —  Bs- 

COBDINO. 

Under  Code  1873,  tit  4,  c.  12,  providing 
for  the  platting  of  additions  to  incorporated 
towns  and  explicitly  declaring  what  is  necessary 
as  conditions  precedent  to  the  recording  of 
such  plats,  a  town  had  no  power  to  pass  an  or- 
dinance annexing  an  additional  requirement  that 
the  plat  of  a  new  addition  should  not  be  effect- 
ive unless  approved  by  a  resolution  of  the  town 
council. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  36,  Municipal  Corporations,  I  150.] 

4.  SAia>— PowEBS. 

A  municipal  corporation  can  exercise  only 
such  powers  as  are  expressly  conferred  by  the 
Legislature  or  necessarily  implied  in  onfer  to 
carry  out  the  powers  so  expressly  conferred. 

lEid.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {(  144-150.] 

5.  Dedication— Additions    to    Townb— Ac- 
CEFrANCE — Statutes. 

Code  1873,  {  S61,  provides  that  a  properly 
acknowledged  plat  of  an  addition  to  a  town 
shall  be  equivalent  to  a  deed  in  fee  simple  of 
such  portions  of  the  premises  as  are  platted  for 
streets  or  other  public  uses.  Section  527  re- 
quires an  acceptance  of  the  dedication  by  the 
enactment  of  an  ordinance,  and  section  563 
provides  for  tbe  vacation  of  a  plat  prior  to  the 
sale  of  any  lots.  Held,  that  the  recording  of 
a  plat  of  an  addition  to  a  town  was  a  tender 
of  a  conveyance  of  the  portions  set  apart  as 
streets  and  alleys,  which  continued  for  a  rea- 
sonable time  until  withdrawn  or  accepted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication,  {  79.] 

0.  Municipal  Cobpobationb  —   Stbekts  — 

Aban  donment— Nonuseb. 

While  mere  nonuser  for  10  years  or  more 
will  not  of  itself  defeat  the  public's  title  to  a 
street,  yet  where  there  has  been  such  a  nonuser 
for  not  less  than  the  statutory  period,  accom- 
panied by  actual  and  notorious  possession  of 
the  land  bv  an  individual  as  private  property 
under  a  claim  of  right  an  abandonment  of 
the  public's  rights  In  the  street  will  be  presumed. 

[E3d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  CoiporaUoos,  I  1429.] 
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T.  DEDiOAnon  —  Town    Additioit  — Acokft- 

ANCB. 

A  proper]7  acknowledjKd  plat  of  a  town  ad- 
dition was  fiied  for  record  May  16,  18S2,  and 
notliing  was  done  nntil  1896  or  1897,  when  the 
town  passed  an  ordinance  establishing  a  system 
of  sanitary  sewers  through  the  property,  and 
plans  and  si>ecificatlons  which  were  a  part  of 
the  ordinance  directed  tliat  the  pipes  should 
be  placed  in  certain  streets  and  alleys  shown 
by  the  recorded  pint  of  the  addition.  Held,  that 
cnch  ordinance  was  equivalent  to  an  acceptance 
of  the  dedication  of  the  streets  and  alleys  shown 
on  the  plat  by  the  town. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  16,  Dedication,  {  70.1 

8.  Sake— Adtebsk  Use— AccEPTAncs. 

A  properly  acknowledged  plat  of  an  addi- 
tion to  an  Incorporated  town  was  filed  for  rec- 
ord May  16,  1882,  and  ever  since  that  date  the 
parties  conveyed  the  lands  b^  lota  and  blocks 
as  numbered  on  the  plat.  Residences  were  erect- 
ed on  several  lots,  and  for  20  years  the  city 
omitted  to  tax  the  property  dedicated  for  streets 
and  alleys.  A  portion  of  the  property  was  there- 
after improved  as  a  health  resort,  a  sanitarium 
and  artificial  lake  bein^  constructed  so  as  to 
infringe  on  the  land  designated  on  the  plat  for 
streets,  and  the  entire  property  included  in  the 
pleasure  resort  was  fenced.  Gates,  however,  in 
the  fences,  were  open  to  the  public,  who  made 
free  use  of  the  driveways,  which  were  construct- 
ed on  the  street  lines  shown  in  the  plat.  In 
1886  or  1897  the  plat  was  accepted  by  the  adop- 
tion of  an  ordinance  establishing  a  sewer 
system  within  the  addition,  and  an  a&ndonment 
of  the  dedication  would  operate  to  make  a  cul- 
de-«ac  of  the  streets  located  through  the  addition. 
Held,  that  such  facts  were  insufficient  to  show 
a  determination  on  the  part  of  the  town,  prior 
to  the  acceptance  of  the  plat,  not  to  accept  the 
aame. 

[Ed.  I^ote. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  16,  Dedication,  §{  64-74.] 

Appeal  from  District  Court,  Cherokee  Coun- 
ty;   Wm.  Hutchinson,  Judge. 

Action  to  enjoin  defendants  from  Interfer- 
ing with  plaintiff's  fences:  across  certain  al- 
leged streets.  Decree  as  prayed.  Defend- 
ants appeal.    Reversed. 

Wm.  Mnlrany  and  A  R.  Molyneux,  for  ap- 
pellants. Herrlck  &  Herrick  and  £.  H  Hub 
-bard,  foi  appellee 

liADD,  J.  The  plat  of  Burroughs'  Mag- 
netic Spring  addition  to  New  Cherokee  was 
properly  acknowledged  and  filed  for  record 
May  16,  1882,  and  this,  under  the  statute 
then  In  force,  was  "equivalent  to  a  deed  In 
fee  simple  of  such  portion  of  the  premises 
platted  as  is  on  such  plat  set  apart  for  streets 
or  other  public  use."  Section  661,  Code  1873 ; 
Coe  College  v.  City  of  Cedar  Rapids,  120 
Iowa,  644.  96  N.  W.  267.  At  that  time  New 
Cherokee  was  an  Incorporated  town,  and 
Acceptance  by  ordinance  was  not  essential. 
Burlington,  C.  R.  &  N.  R.  Ca  T.  City  of  Co- 
lumbus Junction,  104  Iowa,  110,  78  N.  W. 
601 ;  section  527,  Code  187a  Nor  Is  this  con- 
clusion obviated  by  an  ordinance  of  New 
Cberokee,  passed  May  2,  1882,  In  which  it 
was  declared  that  "extension  of  the  original 
plat  of  aald  incorporated  town,  or  additions 
thereto,  shall  be  illegal  and  of  no  effect  or 
#  binding  force  on  said  Incorporated  town  tm- 
'<e88  the  plat  of  said  addition  or  extensions  Is 


submitted  to  the  town  council  in  said  Incor- 
porated town  of  New  Cherokee,  Iowa,  at  a 
regular  session  thereof,  and  by  said  town 
council  approved  by  resolution  regularly  pass- 
ed by  said  town  council."  Chapter  12  of 
title  4  of  the  Code  of  1873  provided  for  the 
platting  of  additions  to  incorporated  towns 
and  cities,  and  declared  precisely  what  was 
necessary  as  conditions  precedent  to  the  re- 
cording of  plats,  and  It  was  not  competent 
for  the  town  of  New  Cherokee  to  annex  there- 
to additional  requirements.  This  was  clear- 
ly In  excess  of  Its  authority.  A  municipality 
cannot  exercise  a  power  unless  it  is  expressly 
conferred  by  the  Legislature  or  necessarily 
Implied  in  order  to  carry  out  powers  ex- 
pressly conferred.  Des  Moines  v.  Gilchrist, 
07  Iowa,  210,  25  N.  W.  136;  Keokuk  v. 
ScroggB,  39  Iowa,  447;  Brockman  v.  City  of 
Creston,  79  Iowa,  587,  44  N.  W.  822.  As  the 
entire  subject  of  platting  had  been  fully  cov- 
ered by  the  general  statutes,  without  the  aid 
of  municipal  councils,  the  passage  of  the  or- 
dinance was  In  excess  of  the  powers  which 
the  town  of  New  Cberokee  might  exercise. 
and  was  therefore  void.  But  it  does  not 
follow,  although  appellants  so  contend,  that 
no  acceptance  of  the  proposed  dedication 
was  necessary.  There  are  authorities  to  the 
effect  that  a  statutory  dedication  without 
acceptance  vests  title  to  portions  of  a  plat 
set  apart  for  public  purposes  In  the  munici- 
pality. This  Is  on  the  theory  that  the  plat 
being  recorded,  may  be  relied  upon  by  the 
public  until  the  same  has  been  canceled  by  an 
act  of  equal  solemnity  and  authorl^,  and 
that,  as  the  statute  has  provided  for  a  vaca- 
tion of  the  plat,  until  this  has  been  done  the 
fee  of  the  streets  and  alleys  should  be  deem- 
ed to  rest  In  the  town  or  city.  Baker  v.  St. 
Paul,  8  Mhin.  491  (Gil.  436) ;  Brown  v.  Carth- 
age, 123  Mo.  10,  30  S.  W.  312;  Oty  of  Jack- 
sonville V.  Jacksonville  R  Co.,  67  III.  540; 
Town  of  Lake  View  v.  Le  Bahn,  120  IlL  92, 
9  N.  E.  269.  It  seems  that  under  these  au- 
thorities the  burden  may  be  cast  upon  the 
municipality,  without  Its  consent,  to  keep 
streets  and  alleys  so  dedicated  in  repair,  and 
that  liability  will  attach  for  personal  In- 
juries resulting  from  the  neglect  so  to  do. 
Denver  v.  Clements,  3  Colo.  472 ;  Osage  City 
V.  Larkin,  40  Kan.  206,  19  Pac.  658,  10  Am. 
St  Rep.  186,  2  L.  R.  A.  56.  An  examination 
of  the  statutes  construed  In  these  decisions, 
however,  will  Indicate  that  they  provide  In 
effect  that  the  recording  of  the  plat  idiall 
operate  to  vest  title  hi  the  city.  Under  our 
statute  the  fllhig  of  the  plat  is  made  equiva- 
lent to  a  deed  In  fee  simple  to  the  streets  and 
alleys,  but  like  other  deeds,  requires  accept- 
ance, before  it  can  be  effective  In  conveying 
the  title  and  casting  the  burden  upon  the  mu- 
nicipality for  the  care  and  safety  of  the  ways 
proposed.  That  this  was  so  Intended  by  the 
Legislature  is  settled  conclusively  by  the 
statute  exacting  such  an  acceptance  on  the 
part  of  a  city  by  the  enactment  of  an  ordi- 
nance, and  also  by  the  provisions  for  a  vaca- 
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tlon  of  a  plat  prior  to  the  sale  of  any  lots. 
Section  563,  Code  1873.  And  such  seems  to 
have  been  the  opinion  of  this  court  for  many 
years.  Bell  t.  City  of  Burlington,  68  Iowa, 
296,  27  N.  W.  245 ;  Johnson  v.  City  of  Bur- 
lington, 95  Iowa,  197,  63  N.  W.  694;  Town 
of  Cambridge  ▼.  Cook,  97  Iowa,  601,  66  N.  W. 
884;  UptagrafC  v.  Smith,  106  Iowa,  385,  76 
N.  W.  733:  Brown  v.  Taber,  103  Iowa,  2, 
72  N.  W.  416;  Blennerhassett  v.  Forest  City, 
117  Iowa,  680,  91  N.  W.  1044. 

The  recording  of  the  plat  is  a  tender  of  the 
conveyance  of  portions  set  apart  as  streets 
and  alleys  for  such  use  to  a  municipality, 
and  continues  until  shown  to  have  been  with- 
drawn. The  law  imlnts  out  the  procedure 
necessary  to  vacate  the  plat  of  record,  and, 
until  this  has  been  done,  or  circumstances 
indicate  to  the  contrary,  the  proprietor  is 
presumed  to  continue  his  invitation  of  public 
acceptance  and  Improvement.  Ordinarily 
tracts  which  are  platted  are  at  some  distance 
from  the  populous  portions  of  the  town  or 
<-ity  and  the  proprietor,  in  offering  to  change 
his  property  from  rural  to  urban,  must  be  pre- 
sumed to  anticipate  some  delay  in  the  accep- 
tance and  Improvement  of  the  streets  and 
alleys  separating  the  lots  and  bloclcB.  When 
sparsely  settled,  years  may  elapse  before  the 
necessity  will  arise  for  grading  or  otherwise 
Improving  the  streets,  and  until  then  the  pub- 
lic ought  not  to  be  derived  of  the  right  to 
;i<-cept  them.  However,  delay  may  be  for  so 
long  a  time  and  under  such  circumstances 
:i3  to  indicate  the  abandonment  of  any  inten- 
tion to  accept,  and  so  It  is  quite  generally 
Iield  that  acceptance  must  be  within  a  reasou- 
.nble  time.  Sarvis  v.  Caster,  116  Iowa,  707, 
89  N.  W.  84.  What  Is  a  reasonable  time  will 
always  depend  upon  the  circumstances  In 
each  particular  case.  The  proprietor.  In  re- 
cording the  plat,  proposes  to  the  public  that 
the  ground  represented  as  streets  shall  for- 
ever remain  open  to  be  used  for  that  purpose, 
and  by  sale  of  lots  or  blocks  with  reference 
to  the  plat  he  precludes  himself  from  making 
any  other  disposition  of  the  streets.  Ordi- 
narily but  part  of  the  streets  will  be  required 
for  use  for  many  years,  depending  upon  the 
development  and  growth  of  the  particular 
locality.'  As  the  proprietor  receives  ample 
consideration  for  his  property  in  the  sale  of 
lots  to  others,  he  has  no  ground  for  complaint 
of  delays  In  Improving  the  ground  dedicated 
to  the  public  use.  Meier  v.  Portland  Cable 
R.  Co.  (Or.)  19  Pac.  610,  1  L.  R.  A.  856.  In 
Taraldson  v.  Incorporated  Town  of  Lime 
Springs,  92  Iowa,  187,  60  N.  W.  658,  and 
Backman  v.  City  of  Oskaloosa  (Iowa)  104 
X.  W.  347,  the  acceptance  was  more  than  10 
.vears  subsequent  to  the  filing  of  the  plat 
In  Shea  v.  City  of  Ottnmwa,  67  Iowa,  39, 
24  N.  W.  682,  the  ground  dedicated  for  the 
street  was  rough  and  hilly,  and  it  was  held 
that  the  city  was  not  too  late  in  accepting  it 
30  years  after  the  dedication.  In  Mayor,  etc., 
of  Baltimore  v.  Frick  (Md.)  33  Atl.  435,  the 
court  held  that  it  is  not  necessary  that  the 


street  be  used  within  any  limited  time,  Id 
the  absence  of  a  condition  to  that  ^ect,  and 
that  an  acceptance  23  years  after  the  fillnc 
of  the  plat  was  timely.  The  lapse  of  time 
alone  has  not  been  such  as  to  Indicate  a  pur- 
pose not  to  accept  ultimately  as  streets  th* 
grounds  set  apart  for  that  purpose  in  the 
plat  filed.  Does  the  delay  therein,  when  con- 
sidered In  connection  with  other  circumstan- 
ces, so  indicate?  In  Uptagraff  v.  Smith,  106 
Iowa,  385,  76  N.  W.  733,  the  proprietor  had 
kept  the  land  platted  inclosed  by  fence  and 
had  cultivated  the  ground  set  apart  for 
streets  for  more  than  10  years,  for  8  or  9  of 
which  the  town  had  levied  and  collected  tax- 
es thereon,  and  he  was  held  entitled  to  a  de- 
cree quieting  title  against  the  Incorporated 
town  of  MInnewaukon.  In  Biennerhawett  v. 
Incorporated  Town  of  Forest  City,  117  Iowa, 
680,  91  N.  W.  1044,  the  plaintiff  with  her  hus- 
band had  fenced  an  alley,  set  out  trees  and 
shrubbery,  established  a  private  driveway 
therein,  dug  a  well,  built  a  summer  house, 
and  otherwise  made  use  of  It  as  a  part  of 
the  abutting  lots,  since  prior  to  1880.  During 
that  year  there  was  an  attempt,  though  Irreg- 
ular, Ml  the  part  of  the  town,  to  vacate  the 
plat.  Nineteen  years  afterwards  the  city  de- 
manded that  the  obstructions  in  the  alley  be 
removed,  and  the  court  held.  In  an  action  to 
enjoin  interference  with  plaintiflTs  posses- 
sion, that  the  city  was  estopped  from  claim- 
ing the  ground  as  a  public  alley.  See  Corey 
V.  City  of  Ft  Dodge,  118  Iowa,  742,  748,  92 
N.  W.  704. 

The  subject  of  estoppel  of  the  city  or  town 
to  claim  a  street  or  alley  for  public  ase 
against  one  who  has  occupied  it  exclusively 
for  private  purposes  was  fully  considered  In 
Weber  v.  Iowa  City,  119  Iowa,  633,  93  N.  W. 
637,  and  the  conclusion  reached  that  where 
there  has  been  a  nonuser  of  a  street  or  an 
omission  to  accept  ground  dedicated  for  a 
street  during  a  period  of  more  than  10  years, 
throughout  which  the  original  proprietor  or 
his  grantees  have  been  In  actual,  exclusive 
possession  under  claim  of  right  without  Inter- 
ference or  protest  on  the  part  of  the  oflScers 
or  the  public,  the  municipality  Is  estopped 
from  asserting  that  the  ground  constituted  a 
street.  After  referring  to  the  doctrine  an- 
nounced in  City  of  Waterloo  v.  Union  Mills 
Co.,  72  Iowa,  437,  34  N.  W.  197,  that  the 
statute  of  limitations  does  not  run  against  a 
municipality  In  such  a  case.  It  was  there 
said :  "This  does  not  mean  that  a  city  may 
abandon  all  use  of  and  control  over  a  street 
and  stand  Idly  by  while  it  is  closed  to  the 
public  under  a  claim  of  private  right,  and 
subjected  to  use  and  occupancy  as  private 
property,  and  then  at  any  time  in  the  Indefi- 
nite or  remote  future  be  heard  to  demand 
Its  reopening.  There  Is  no  law  which  compels 
a  city  to  open  and  improve  a  street  which 
has  been  platted  and  dedicated  to  public  use, 
nor  any  law  which  forbids  the  total  abandon- 
ment or  vacation  of  one  which  has  already  % 
been  opened.    It  Is  therefore  well  settled  In 
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this  and  moBt  otber  states  that,  while  mere 
nonuser  for  10  years  or  more  will  not  of  itself 
operate  to  defeat  tbe  public  title  to  a  street, 
yet  wiiere  there  has  been  such  nonuser  for  a 
long  time — not  less  than  the  statutory  period 
In  ordinary  cases — and  this  Is  accompanied 
by  the  actual  and  notorious  possession  of  the 
land  by  on  individual  as  private  property  un- 
der a  claim  of  right,  an  abandonment  will  be 
presumed,  and  the  public  right  in  the  street 
will  be  held  to  have  been  extinguished.  •  •  • 
Practically  speaking,  the  land  has  never 
been  opened  or  subjected  to  public  use  as  a 
street  since  Its  platting  56  years  ago.  This 
is  concededly  true  for  a  period  of  20  years 
immediately  before  tbe  commencement  of 
suit,  during  all  of  which  time  the  defendant 
has  been  In  actual,  exclusive  possession  under 
claim  of  right,  without  protest  or  Interfer- 
ence from  the  city,  its  ofiScers,  or  the  general 
public.  This  we  have  repeatedly  held  will 
work  a  loss  of  the  public  right,  and  the  rule 
thus  stated  must  be  considered  the  law  of  this 
state.  This,  It  must  be  remembered,  does  not 
apply  to  mere  nonuser,  where  there  Is  no 
actual  possession  under  a  hostile  or  Incon- 
sistent claim  of  right;  nor  will  mere  delay 
to  assert  a  public  right,  in  the  absence  of 
other  circumstances  raising  an  equity  in 
favor  of  an  individual  claimant,  be  sufficient 
to  create  an  estoppel  or  establish  an  abandon- 
ment" Technically  speaking,  there  can  be 
no  abandonment  of  a  street  which  has  never 
been  accepted.  Not  having  obtained  title  or 
right  to  the  ground  tendered  by  the  plat  for 


that  purpose,  the  municipality  has  nothing  to 
part  with  save  the  mere  right  or  privilege  of 
acquiring  the  ground  for  street  purposes. 
Tbe  loss  of  this  right  or  privilege  can  be 
established  only  by  proof  of  circumstances 
indicating  a  determination  on  its  part  not  to 
avail  Itself  thereof,  and  therefore  In  effect  a 
refusal  to  accept,  or  which  estop  It  from 
asserting  the  right ;  and  this  happens  when- 
ever there  has  been  occupancy  of  portions 
of  the  plat  set  apart  for  public  purposes  by 
the  proprietor  or  his  grantees  In  a  manner 
inconsistent  with  future  use  for  such  purpose 
and  for  such  length  of  time  as  shall  show 
acquiescence  by  the  oflBcers  of  the  city  or 
town  In  the  permanent  appropriation  of  the 
ground  for  other  purposes. 

Having  stated  the  principles  which  must 
govern  our  decision,  we  first  Inquire  whether 
the  portions  of  the  plat  known  as  "Burroughs' 
Magnetic  Spring  addition  to  New  Cherokee" 
set  apart  for  streets  have  ever  been  accepted 
as  such  by  the  defendant  or  its  predecessor, 
New  Cherokee.  Nothing  has  been  expended 
thereon  by  the  public  in  the  way  of  work 
or  improvements,  and  the  dedication  was  not 
accepted  by  ordinance,  unless  this  happened 
by  virtue  of  the  adoption  of  an  ordinance 
establishing  a  system  of  sanitary  sewerage 
In  1806  or  1897.  For  an  accurate  knowledge 
of  the  situation  It  Is  necessary  to  set  out  tbe 
map  of  the  addition  and  other  lands  of  plain- 
tiff, prepared  by  J.  S.  PIngree,  the  county 
surveyor,  and  conceded  by  tbe  parties  to  be 
correct : 
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Tbe  plaintiff,  George  W.  Lebourveau,  and  R. 
B.  Taylor  Joined  In  platting  the  addition  In 
question  May  16,  1882.     Of  this  Burroughs 
owned  blocks  1  and  2  to  the  center  of  Mag- 
netic avenue;    Taylor,  blocks  4  and  16;   and 
Lebourreau,  blocks  5,  7,  8,  9,  and  10.    This 
constituted  tbe  entire  addition.    The  line  of 
short  cross-marks  Indicates  the  location  of 
the  fence.    It  was  torn  down  where  it  crosses 
Summit,  Magnetic,  Park  ("E.  Cedar"  on  map), 
and  Saratoga  avenues,  and  the  relief  sought 
is  a   permanent   injunction   restraining   the 
city    from    Interfering    with    the   plaintiff's 
fence  at  these  localities.    This  necessarily  de- 
pends upon  whether  it  has  the  right  to  make 
use  of  the  so-called  avenues  for  street  pur- 
poses.    The  ordinance  referred  to  adopted 
certain  profiles  and  plans  and  specifications 
directing  that  sewerage  pipes  should  be  pla- 
ced nearly  the  whole  extent  of  Summit  avenue, 
in  part  of  Magnetic  avenue,  also  a  portion  of 
Park  avenue;  which  is  designated  on  the  map 
as  "E.  Cedar  Street,"  and  also  through  Sara- 
toga avenue  to  Its  Intersection   with  Park 
avenue.    The  plans  also  designated  tbe  loca- 
tion of  pipes  In  tbe  alleys.    We  think  that 
this   necessarily   contemplated   the   use    of 
these  streets  and  alleys  as  such  by  the  city, 
and  that  the  enactment  of  the  ordinance  con- 
templating tbe  improvements  indicated  was 
equivalent  to  an  acceptance  of  these  streets 
and  alleys  by  tbe  city.    To  accomplish  this 
it  was  not  necessary  that  tbe  acceptance  be 
indicated  by  express  words.    The  enactment 
of  any  ordinance  showing  a  clear  Intention 
on  tbe  part  of  tbe  municipality  to  recognize 
these  strips  of  land  as  streets  and   alleys 
constituted  an  acceptance  within  the  meaning 
of  the  law.    Thus  an  ordinance  directing  the 
public  Improvement  of  a  street,  such  as  will 
put  it  In  proper  condition  for  use  by  the 
public,  has  been  adjudged  an  acceptance.    Co- 
bons  V.  Delaware,  etc..  Canal  Co.,  134  N.  Y. 
402,  31  N.  E.  887.    Tbe  adoption  of  tbe  plans 
and    specifications    of    the    system    merely 
provided  for  the  laying  of  sewerage  pipes  in 
these  proposed  streets  and  alleys  whenever 
the  necessities  of  tbe  neighborhood  and  munic- 
ipality  might   require.     In   Indicating  their 
prospective    location    in    such    streets    and 
alleys,  where,  were  these  private  property, 
tbe  city  would  have  no  right  to  place  them, 
but  where,  were  they  streets  and  alleys  in 
fact,  tbe  pipes  properly  might  be  laid,  tbe 
purpose  of  accepting  the  dedication  by  the 
council  In  adopting  tbe  system  is  too  manifest 
not  to  be  inferred.    In  the  Matter  of  Hunter, 
103  N.  Y.  542,  67  N.  B.  735,  79  Am.  St  Rep. 
616.     It  ought  not  to  be  thougbt  that  tbe 
council,  in  directing  that  sewers,  when  laid, 
should  be  placed  in  the  spaces  platted  for 
streets  and  alleys,  contemplated  the  illegal 
act  of  trespassing  upon  the  grounds  of  an- 
other,  but   rather   should   tbe   presumption 
prevail  that  in  providing  for  sewers  therein, 
as  part  of  tbe  city's  system,  it  was  tbe  pur- 
pose of  tbe  council  to  recognize  and  treat  such 
strips  of  land  as  belonging  to  tbe  city  in  trust 
for  tbe  use  of  the  public  as  streets  and  alleys. 


As  contended,  the  Improvements  contemplated 
have  not  been  eztoided  to  this  portion  of  tbe 
city.  Nor  was  this  necessary.  The  city  was 
not  bound  to  improve  the  streets  immediately 
upon  their  acceptance.  That  was  a  matter 
within  the  discretion  of  tbe  governing  officers. 
This  would  have  been  true  upon  the  most 
formal  acceptance,  and  therefore  is  not 
ground  for  saying  that  the  enactment  of  Vm 
sewer  ordinance  was  not  an  acceptance. 

It  appears,  then,  tliat  14  or  15  years  had 
elapsed  from  the  recording  of  the  plat  to  the 
time  the  city  accepted  tbe  dedication  of  tbe 
streets.    This  alone  would  not  bar  such  right, 
and  our  next  inquiry  Is  whether  tbe  circum- 
stances are  such  that  tbe  Inference  may  be 
drawn  that  the  city,  prior  to  such  acceptance, 
had  acquiesced  in  the  use  of  tbe  land  pro- 
posed for  streets  for  other  purposes,   and 
thereby  abandoned  the  right  to  acquire  ttiem 
by  acceptance  for  the  public    EJver  since  the 
recording  of  the  plat  the  parties  have  con- 
veyed tbe  lands  by  lots  and  blocks  as  num- 
bered In  the  plat    Moreover,  residences  have 
been    erected    on    several    Iota.    Nathaniel 
Bruce  has  resided  on  lots  In  block  1  since 
1883.    W.  H.  Millard  resided  on  lot  2  In  block 
3  for  several  years  after  1889,  since  which 
time  the  house  has  been  occupied  by  a  tenant 
There  has  been  a  residence  on  lots  1  and  2  In 
block  4  since  1885 ;   on  lot  5  in  block  6  since 
1891 ;  on  a  strip  on  west  side  of  block  7  since 
1801.    The  south  273%  feet  of  block  10  has 
been  platted  into  lots  and  disposed  of  by  the 
purchaser.    Plaintiff  claimed  to  have  acquired 
tbe  seven  lota  of  block  5  from  Lebourveau, 
and  explained  their  Inclusion  within  bis  fence 
on  this  ground ;   but  the  record  leaves  no  doubt 
of  bis  mistake  in  this.    He  first  became  owner 
thereof  under  a  conveyance  from  Job  Leeds 
May  16,  1902,  long  after  the  acceptance  by 
the  city.    Leeds  obtained  title  thereto  through 
mesne    conveyances    under    Lebourveau.    It 
will  also  be  observed  that  each  street  men- 
tioned, If  plaintiff's  contention  be  accepted, 
will  be  a  cul-de-sac,  and  those  purchasing  lots 
abutting  thereon,  relying  on  tbe  existence  of 
streets  as  Indicated  in  tbe  recorded  plat  as 
they  are  presumed  to  have  done,  will  have 
but  one  way  of  exit    Such  a  situation  Is  a 
strong  circumstance  against  the  contention 
that  the  streets  had  been  withdrawn.     See 
Dodge  V.  Hart,  113  Iowa,  686,  83  N.  W.  1063. 
But  plaintiff  contends  that,  notwithstanding 
the  sale  of  lots  according  to  the  plat  the  mak- 
ing of  each  cul-de-sac  of  each  street  and  tbe 
omission  of  tbe  city  to  tax  the  streets  and 
alleys  for  20  years,  bis  occupation  of  the 
land  for  more  than  10  years  prior  to  the  pas- 
sage of  tbe  sewer  ordinance  was  so  incon- 
sistent with  the  future  use  of  any  portion  of 
it  for  streets  that  defendant  should  be  held  to 
have  abandoned  any  purpose  to  accept  tbe 
proposed    dedication.    Undoubtedly    plaintiff 
improved   tbe   grounds   included  within   the 
fence  with  a  view  of  establishing  a  health  re- 
sort   Water  from  a  flowing  well  nearby  was 
supposed   to   possess   curative   qualities.    A 
large  sanitarium  was  erected  In  1882,  shortly 
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a/ter  tbe  plat  was  filed,  at  the  place  on.  the 
map  designated  "Fonntain  House."  This  ex- 
tended within  between  40  and  60  feet  fr<»n 
the  east  line  of  block  8.  An  artificial  lake  of 
about  2  acres  was  excavated  from  the  low 
ground  and  is  designated  on  the  map  "Mag- 
netic Lake."  This  has  been  abandoned  for 
use  as  a  lake  for  many  years.  The  earth  re- 
moved therefrom  was  osed  In  leveling  otbor 
portions  of  the  premises  and  improving  the 
driveways  and  track.  Several  thousand  dol- 
lars were  expended  for  this  purpose.  As  ap- 
pears, the  lake  extended  across  Saratoga  Ave- 
nae,  where  it  was  5  or  6  feet  deep.  How  wide 
It  was  does  not  appear.  A  fountain  was  con- 
structed In  front  of  the  sanitarium,  and  a  row 
of  evergreens  placed  around  it  A  sidewalk 
was  constructed  along  the  north  side  of  Mag- 
netic avenue,  extending  to  the  Fountain 
House,  and  from  there  down  to  and  about  the 
fountain.  Between  the  block  and  the  Foun- 
tain House  it  is  Bimilar  to  a  street  crossing. 
Trees  were  set  oat  in  other  portions  of  the 
ground.  A  bridge  was  constructed  over  the 
bayou  to  Woodland  Island.  The  driveways 
were  laid  out  and  improved  where  streets  are 
designated  on  the  map,  save  Saratoga  avenue. 
All  this  appears  to  have  been  done  prior  to 
1885.  A  temporary  fence  was  constructed,  as 
indicated  on  the  map,  in  1882,  and  remained 
there  for  some  years.  The  Fountain  House 
was  used  as  a  health  resort  for  several  years, 
later  as  a  Keeley  institute,  and  still  later  as 
a  cancer  infirmary.  When  not  leased  for 
these  purposes,  it  was  cared  for  by  tenants. 
In  1890  the  track  was  leased  to  the  Cherokee 
Horsemen's  Association  for  a  period  of  five 
years,  and,  as  a  condition  of  tbe  lease,  plain- 
tiff erected  stalls  for  horses  on  certain  lots 
and  an  amphitheater,  and  also  a  high  board 
fence  where  the  temporary  'fence  formerly 
stood,  except  for  a  distance  of  about  180  feet, 
where  It  was  wire.  During  races  or  baseball 
games,  or  when  a  circus  was  held  on  the 
grounds,  the  gates  were  closed  for  the  pur- 
pose of  exacting  admission  fees.  The  grounds 
were  also  used  for  picnics  and  playing  golf ; 
but,  until  two  years  prior  to  tbe  beginning  of 
this  action  and  along  after  the  acceptance, 
were  not  closed  to  tbe  publla  Oates  were 
maintained  In  Summit  and  Magnetic  avenues 
and  at  the  southwest  corner  of  block  9.  These 
were  usually  left  open  in  the  daytime,  and 
at  nlgbt  when  not  closed  to  prevent  tbe  es- 
cape of  the  tenant's  stock.  But,  even  whm 
closed,  any  one  choosing  to  do  so  was  per- 
mitted to  open  them  and  drive  through  the 
grounds.  There  is  some  conflict  between  the 
testimony  of  plaintiff  and  his  tenants  concern- 
ing this;  but. from  an  examination  of  the 
entire  record  no  other  conclusion  can  be 
reached  than  that  the  gates  were  left  open 
for  the  accommodation  of  any  person  wishing 
to  drive  through  tbe  grounds  in  the  daytime 
and  in  fair  weather.  If  closed,  it  was  owing 
to  the  muddy  condition  of  the  roads,  or  at 
night  by  the  tenant  desiring  to  shut  in  stock 
wblch  he  might  have  upon  the  groonda.  If 
lOe  N.W.— 56 


the  gates  were  open,  the  public  made  free  use 
of  the  driveways.  If  closed,  tboee  desiring 
opened  and  drove  through.  Tbe  mere  fact 
that  plaintiff  continued  In  possession  of  tbe 
premises  was  not  inconsistent  with  tbe  right 
of  the  city  to  accept  the  dedication  of  the 
streets  and  alleys.  Nor  do  we  think  tbe  erec- 
tion of  a  fence,  under  the  circumstances  dis- 
closed, inconsistent  therewith.  ITntll  accepted 
by  the  city,  the  land  set  apart  for  streets  and 
alleys  remained  the  property  of  tbe  proprietor 
and  he  had  the  right  to  the  possession  and 
use  of  the  same,  and,  unless  such  possession 
and  use  was  Inconsistent  with  the  fnture  ac- 
ceptance by  the  city,  it  did  not  Indicate  the 
purpose  to  appropriate  the  land  for  private 
naes.  The  public  were  at  no  time  excluded 
from  driving  over  tbe  grounds.  The  drive- 
ways were  where  the  streets  were  laid  out 
and  were  Improved  for  the  use  of  the  public. 
We  are  of  tbe  opinion  that  the  maintenance 
of  these  gates  at  Summit  and  Magnetic  Ave- 
nues and  the  improvement  of  the  driveways 
at  the  precise  location  set  apart  for  streets  is 
a  strong  circumstance  rebutting  any  Infer- 
ence of  use  Inconsistent  with  the  dedication. 
Magnetic  Lake  extended  into  Saratoga  ave- 
nue; but,  in  fencing,  the  plaintiff  was  care- 
ful not  to  exclude  that  portion  of  the  avenue 
between  blocks  9  and  10,  and  from  this  it 
may  well  be  inferred  that  the  excavation  of 
the  lake  therein  was  not  with  the  design  of 
permanently  appropriating  the  street. 

But  it  is  said  that  the  location  of  the  streets 
within  the  Inclosure  was  not  suflidently  defi- 
nite. The  dedication  stated  that  the  width 
"of  each  street  and  alley  is  as  shown  on  the 
above  plat  •  •  •  There  are  stones  plant- 
ed at  tbe  intersection  of  the  streets  marked 
'X*. "  A  photograph  of  the  plat  introduced  in 
evidence  Indicates  the  location  of  these  stones 
at  the  intersection  of  the  streets,  one  of  them 
at  the  intersection  of  Park  and  Saratoga  Ave- 
nue, and  that  Saratoga  avenue  passes  from 
the  south  line  of  blocks  9  and  10  to  the  inter- 
section of  Summit  avenue.  It  is  regular  up 
to  the  Intersection  with  Park  avenue,  and 
then  curves  aroimd  block  S,  and  then  around 
block  8,  as  appears  from  the  plat  The  space 
marked  "Street"  in  block  1  is  in  fact  lot  10, 
and  was  not  dedicated  as  a  street  Tbe  exact 
location  of  Saratoga  avenue  around  the  end  of 
block  3  is  indefinite.  But  the  plaintiff  has 
set  out  trees  in  the  end  of  said  block  and  laid 
out  the  driveway  subsequent  to  the  dedication, 
thereby  plainly  indicating  the  place  where  the 
street  was  intended  to  be.  Appellee's  argu- 
ment proceeds  on  the  theory  that  Saratoga 
avenue  extended  no  farther  than  the  inter- 
section of  Park  avenue;  but  it  plainly  ap- 
pears from  the  map  that  the  designation  was 
Intended  for  tbe  street  extending  to  the  in- 
tersection of  Summit  avenue.  It  is  also 
urged  that  the  finding  that  this  is  a  street 
would  require  the  removal  of  the  sanitarium, 
which  admittedly  extended  14  feet  within  the 
street  line.  As  the  building  was  erected 
shortly  after  the  dedication,  it  must  have 
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been  placed  there  by  mistake ;  for  surely  tlie 
plaintiff  cannot  be  said  to  have  Intended  to 
appropriate  land  set  apart  Itor  a  street  Im- 
mediately upon  filing  bis  plat  Whether  the 
public  may  Interfere  is  not  now  necessary  to 
decide.  Klinl^er  t.  Schmidt,  114  Iowa,  696, 
87  N.  W.  661. 

Briefly  recapitulating,  we  hare  to  say  tbat 
the  only  circumstances  Inconsistent  with  the 
city's  right  to  require  the  streets  by  accept- 
ance were  the  excavation  of  the  lake  across 
Saratoga  aTenue  and  extension  of  the  sani- 
tarium partly  In  the  street  This  last  must 
have  been  by  mlstaiie  rather  than  by  design, 
as  the  building  was  erected  about  the  time 
the  plat  was  filed  and  the  driveway  laid  out 
and  improved.  How  the  lake  came  to  be  so 
excavated  there  does  not  appear.  It  was 
done  shortly  after  the  plat  was  filed.  Plain- 
tiff did  not  Include  Saratoga  avenue  below 
It  within  bis  fence,  as  doubtless  would  have 
happened  bad  be  Intended  to  permanently  ap- 
propriate it  Nor  ought  he  to  be  assumed, 
unless  necessarily  so,  to  have  cut  off  the  end 
of  this  street  and  created  of  it  a  cul-de-sac. 
On  the  other  hand,  there  Is  the  presumption 
that  the  dedication  of  the  streets  and  alleys 
was  tendered  in  good  faith,  and  not  to  be 
withdrawn  Immediately  or  as  soon  as  the  lots 
were  disposed  of.  Nor  ought  It  to  be  as- 
sumed that  the  proprietor,  in  improving  bis 
land,  designed,  after  selling  lots  according  to 
the  plat,  to  close  tbe  exits  from  the  streets 
on  which  they  abutted.  'And,  even  though 
no  taxes  were  levied  on  tbe  ground  set  apart 
In  the  plat  for  public  use  for  20  years,  this 
ought  not  to  be  Imputed  to  a  purpose  of  the 
proprietor  to  evade  a  portion  of  the  burdens 
of  taxation.  We  prefer  to  adopt  a  theory 
more  consistent  with  fair  dealing,  and  to  say 
that  taxes  were  not  levied  or  paid  because  tbe 
ground  was  not  taxable ;  tbat  in  erecting  the 
fence  there  was  no  purpose  of  permanently 
Interfering  with  the  streets  on  which  the  lots 
be  had  sold  abutted,  contrary  to  the  repre- 
sentations on  which  sales  were  made ;  that  In 
Improving  the  driveways  where  the  streets 
were  laid  out,  in  erecting  gates  therefrom  In- 
to the  side  streets,  and  in  allovring  the  public 
tbe  uninterrupted  use  thereof  up  to  the  time 
of  acceptance,  the  purpose  was  to  hold  them 
in  readiness  for  tbe  public  whenever  tbe 
municipality  might  choose  to  take  them.  We 
are  of  tbe  opinion  that  the  city,  upon  acc^t- 
ance  by  the  enactment  of  the  sewer  ordi- 
nance, acquired  title  to  all  tbe  streets  and  al- 
leys of  the  plat ;  and  for  this  reason  the  court 
erred  In  restraining  the  removal  of  any  ob- 
structions placed  therein. 

Reversed. 


STEELE  V.  GRAHL-PETERSON  00.  et  al. 

(Supreme  Court  of  Iowa.    Nov.  20,  1906.) 
1.  Nkgligenoji— Liability  of  Oontbactob— 

INJUBY  to  Sdboontbactoe'8  Emplot6. 
Where  a  contractor  was  negligent   in  tbe 
construction  of  certain  work,  he  was  liable  for 


injnriea  to  an  employe  of  a  subcontractor,  caus- 
ed by  tbe  defective  construction. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  li  42,  ^.] 

2.  Same— Evidence— SuFFiciENCT. 

In  an  action  against  a  contractor  for  in- 
juries to  an  employe  of  a  subcontractor,  evi- 
dence examined  and  held  to  sustain  a  finding 
by  the  jury  tbat  defendant  was  negligent 

3.  Same — Questions  fob  Jubt. 

In  an  action  against  a  contractor  for  in- 
juries to  an  employe  of  a  subcontractor,  evi- 
dence examined  and  held  to  warrant  submission 
of  question  of  contributory  negligence  to  the  ju- 
ry. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  ^  286.] 

4.  Same— Duty  to  Discoveb  Danoeb. 

Where  a  servant  of  a  subcontractor  was 
injured  by  the  defective  condition  of  the  floor- 
ing over  which  he  walked  in  the  performance  of 
his  duties,  which  defective  condition  was  not 
open  to  casual  observation,  he  weu  under  no 
duty  to  make  a  minute  investigation  of  sucii 
flooring,  but  was  entitled  to  assume  that  tbe 
principal  contractor  by  whom  the  floor  was 
constructed  had  i>erformed  his  duty  in  provid- 
ing a  reasonably  safe  support  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  {  92.] 

5.  Tbiait-Joiht  Defendants— Dismissai.  as 
TO  One. 

Where,  in  an  action  by  an  employs  of  a 
subcontractor  against  both  the  principal  con- 
tractor and  the  subcontractor,  it  is  shown  tliat 
tbe  negligence  is  that  of  the  principal  con- 
tractor alone,  the  subcontractor  was  properly 
dismissed,  and  the  action  continued  against 
the  principal  contractor  alone. 

6.  Negligence  —  Evidence  —  Pleading  —  Is- 
sues— Bubden  of  Proof. 

In  an  action  against  a  contractor  for  in- 
juries to  an  employe  of  a  Bubconlcactor  where 
the  answer  set  up  a  good  plea  of  assumption 
of  rislt  by  plaintiff,  on  which  issue  was  properly 
tendered,  burden  of  proof  was  on  defendant  to 
establish  by  a  preponderance  of  evidence  the 
defense  of  assumption  of  risk. 

Appeal  from  District  Court,  Polk  Oonnty; 
J.  H.  Howe,  Judge. 

Action  at  law  to  recover  damages  for  per^ 
sonal  Injury.  There  was  a  verdict  and  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Sullivan  &  Sullivan,  for  appellants.  Hume 
&  Hamilton,  for  appellee. 

WEAVER,  J,  The  circumstances  of  the 
plaintiff's  Injury  are  as  follows:  The  north 
wing  of  tbe  statehouse  at  Des  Moines,  Iowa, 
having  been  partially  destroyed  by  fire  the 
defendants,  Grahl-Peterson  Company  and 
Herman  &  Son,  obtained  the  contract  for  the 
work  of  repairing  and  restoring  the  building. 
As  a  part  of  tbe  work  required  by  their  con- 
tract, defendants  filled  the  spaces  between 
the  steel  beams  or  joists  Intended  to  support 
the  floor  of  the  upper  corridor  and  gallery 
with  concrete  of  crushed  stone  and  cement 
which,  when  completed  and  hardened,  was 
designed  to  be  held  In  place  by  tbe  flanges 
projecting  from  the  lower  edges  of  the  par- 
allel beams.  To  support  and  bold  the  mix- 
ture In  place  while  still  soft,  a  flooring  of 
tin  or  sheet  Iron  was  laid  lengthwise  with 
the  beams  and  resting  on  short  bars  or  angle 
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Irons  laid  acrow  at  frequent  Interrals  from 
flange  to  flange.  Wben  the  concrete  harden- 
ed properly,  which  was  expected  to  take 
place  In  a  short  time,  the  mass  became  solidi- 
fied much  like  a  continuous  block  or  slab 
of  stone  held  firmly  In  place  by  the  beams, 
and  not  dependent  upon  the  sheet  Iron  floor- 
ing or  the  angle  bars  for  Its  security.  At  the 
3ate  In  question  this  work  had  been  com- 
pleted for  some  time,  except  an  opening  or 
hole  left  between  two  beams  Immediately  in 
front  of  a  doorway  through  the  middle  of 
a  partition  which  separated  the  gallery  from 
the  corridor  in  Its  rear.  This  opening  had 
been  left  unfilled  temporarily  to  afford  a 
place  through  which  defendants  and  their 
subcontractors  operated  a  rope  and  pulley  or 
hoist  of  some  kind  for  elevating  materials 
required  In  the  prog^ress  of  the  work.  No 
floor  had  been  laid  over  the  concrete  in  the 
gallery  and  corridor,  but  the  beams  and  their 
fllllng  afforded  what  was  regarded  a  safe 
support  for  those  who  were  there  employed. 
Defendants  had  sublet  to  a  corporation 
known  as  the  "Pioneer  Fire  Proofing  Compa- 
ny" the  hollow  tile  work  called  for  by  the 
plans,  and  when  the  building  had  reached 
the  stage  of  completion  which  we  have  de- 
scribed, this  subcontractor,  in  whose  service 
the  plaintiff  was  then  employed,  was  engaged 
in  said  work  in  the  gallery  story.  Plaintiff 
under  direction  of  his  employer  was  assisting 
In  the  building  of  a  scaffold,  and  it  became 
his  duty  In  said  service  to  carry  certain 
planks  from  the  corridor  into  the  gallery. 
The  corridor  and  the  partition  between  it 
and  the  gallery  extend  north  and  sontb.  The 
planks  were  at  the  extreme  south  end  of 
the  corridor  or  in  a  room  opening  therefrom, 
and  the  place  where  they  were  to  be  used 
was  near  the  north  end  of  the  gallery.  This 
situation  rendered  It  necessary  that  persons, 
carrying  th^  planks,  should  pass  through  the 
partition,  and  to  do  this  must  make  use  of 
the  doorway  near  the  opening  In  the  fioor 
or  of  one  of  two  other  doorways  opening  re- 
spectively at  the  south  and  the  north  ends 
of  said  partition. 

It  is  the  claim  of  plaintiff  that  the  two 
doors  last  mentioned  were  not  available  for 
that  purpose  because  of  the  narrowness  of 
the  way  at  these  points  and  the  proximity  of 
transverse  walls  which  rendered  it  difficult 
if  not  Impracticable  for  him  to  make  the  turn 
with  the  planks;  while  the  middle  door 
being  opposite  an  opening  for  a  stairway  in 
the  north  side  of  the  corridor  afforded  the 
required  room  In  which  to  swing  the  planks 
and  make  the  passage.  For  this  reason,  if 
for  no  other,  he  claims  it  was  proper  for  him 
to  go  through  the  middle  door  and  across  or 
over  the  hole  in  the  concrete  floor.  It  ap- 
pearq  that  this  route  was  the  one  by  which 
the  workmen  ordinarily,  or,  at  least,  very 
frequently,  passed  back  and  forth.  In  so 
doing  they  sometimes  stepped  from  beam  to 
beam  across  the  open  space  at  a  single  step, 
or  would  step  first  from  one  beam  to  the  end 


of  the  concrete  which  bordered  the  hole,  and 
thence  by  a  second  step  to  the  beam  on  the 
other  side.  The  plaintiff  took  this  route  In 
carrying  the  scaffold  lumber,  and  had  passed 
through  several  times  when,  according  to  bis 
story,  on  stepping  upon  the  concrete  filling 
upon  the  north  side  of  the  hole  It  gave  way 
under  talm,  and  he  fell  through  to  the  floor 
beneath,  receiving  several  Injuries.  It  Is  al- 
leged that  defendant,  In  putting  in  the  con- 
crete, negligently  allowed  the  tin  or  sheet-iron 
flooring  under  the  concrete  to  extend  beyond 
the  last  angle  Iron  into  the  hole  or  open  space 
for  a  distance  of  several  Inches  which  defect 
was  concealed  from  view  by  the  overlying 
concrete,  with  the  result  that  the  projecting 
Old  of  the  fllllng  had  no  proper  or  sufficient 
support,  and  broke  off  under  the  weight  of 
the  workmen  passing  over  it  Negligence  Is 
further  charged  In  the  alleged  failure  of  de- 
fendants to  furnish  the  persons  there  employ- 
ed a  safe  place  to  work.  In  failing  to  explain 
or  give  notice  to  the  plaintiff  of  the  defect 
complained  of  and  In  failing  to  properly 
guard  the  opening  to  prevent  employ^  step- 
ping upon  the  unsupported  end  of  the  fllllng 
between  the  beams.  A  demurrer  to  the 
petition  was  overruled,  and  thereupon  de- 
fendants answered  denying  negligence  on 
their  part,  alleging  that  plaintiff  was  him- 
self negligent  with  respect  to  said  accident 
and  pleading  an  assumption  of  the  risk  by 
blm. 

1.  It  is  the  contention  of  appellant,  that,  as 
the  relation  of  master  and  servant  did  not 
exist  between  them  and  the  plaintiff,  they 
owed  him  no  duty  of  care,  and  therefore  this 
action  for  damages  is  not  sustainable.  The 
proposition  thus  stated  unduly  narrows  and 
restricts  the  application  of  the  law  of  negli- 
gence. It  is  true,  the  relation  of  master  and 
servant  did  not  exist,  nor  was  there,  in  the 
ordinary  sense  of  the  word,  any  contract  re- 
lation or  obligation  between  the  parties,  yet, 
we  regard  It  very  clear  that  defendants  did 
owe  to  the  plaintiff  as  the  servant  of  the  sub- 
contractor and  to  all  other  persons  rightful- 
ly employed  on  the  premises,  the  duty  of 
exercising  reasonable  care  to  avoid  exposing 
them  to  the  injury  on  account  of  any  defect- 
ive or  dangerous  conditions  existing  In  such 
premises.  If  defendants  failed  In  this  duty 
they  were  negligent,  and  If  thereby  the  plain- 
tiff was  injured  without  contributory  fault 
on  his  part  he  Is  entitled  to  recover  even 
though  he  was  laboring  for  the  subcon- 
tractor, and  not  for  the  defendants.  For  the 
purposes  of  this  case,  and  so  far  as  the  sub- 
contractor and  his  servants  were  concerned, 
defendants  as  principal  contractors  in  iws- 
sesslon  and  control  of  the  building  stood  in 
the  same  position  of  responsibility  as  if  they 
were  the  owners.  In  letting  the  contract  to 
the  Pioneer  E^re  Proofing  C!ompany  it  waa 
necessarily  understood  and  implied  that  th» 
company  would  employ  and  bring  into  the 
building  such  mechanics  and  laborers  as 
were  reasonably  necessary  to  the  proper  per- 
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formance  of  the  work  and  that  these  mechan- 
ics and  laborers  should  work  upon  its  several 
floors,  and  carry  their  materials  and  tools 
along  Its  passageways  and  through  Its  doors 
as  occasion  should  reasonably  require.  This 
was  in  law  an  invitation  to  the  servants  of 
the  subcontractors  to  enter  the  building,  and 
Imposed  upon  the  defendants  the  duty  of  ex- 
ercising such  reasonable  care  that  while  In 
such  employment  the  subcontractoir  and  its 
servants  should  suffer  no  injury  by  reason  of 
defective  or  dangerous  conditions  in  the  build- 
ing. Mr.  Wood  in  his  treatise  on  the  subject 
says  that  while  the  owner  Is  not  in  general 
liable  for  injuries  to  the  servant  of  a  con- 
tractor, yet  "if  the  work  is  done  on  his  prem- 
ises he  Is  bound  by  the  same  legal  obligations 
that  exists  between  him  and  his  immediate 
servants  to  keep  them  In  a  safe  and  suitable 
condition,  and  is  liable  to  any  of  the  servants 
of  such  contractor  for  injuries  resulting  to 
them  from  defects  therein,  not  under  contract 
obligation,  but  from  the  duty  he  owes  to  each 
of  the  employes,  arising  out  of  his  obligation 
to  provide  such  appliances,  and  this  duty  ex- 
tends to  keeping  the  premises  upon  which 
the  servants  of  the  contractor  are  at  work  In 
a  reasonably  safe  condition  whether  the  con- 
tract provides  for  it  or  not."  Wood  on  Mas- 
ter &  Servant,  f  337.  Ordinarily,  perhaps, 
this  rule  will  be  limited  to  the  conditlcHi  of 
the  building  and  premises  as  they  exist  when 
the  invitation  is  extended,  and  will  not  be 
enlarged  to  Impose  liability  upon  the  owner 
or  principal  contractor  for  defects  or  dangers 
occasioned  by  the  negligence  of  the  subcon- 
tractor or  his  employes. 

Speaking  upon  the  same  subject,  Mr. 
Thompson  says  that  the  owner  owes  the  In- 
dependent contractor  the  duty  of  exercising 
reasonable  care  to  promote  his  safety  and  of 
such  contractor's  employes  he  adds:  "Such 
persons  are  presumably  upon  the  premises  by 
the  Invitation  of  the  owner,  and  he  owes 
them  the  same  measure  of  care  to  the  end 
of  promoting  their  safety  that  he  owes  to  the 
contractor  himself."  1  Thompson's  Negli- 
gence, i  979.  As  stated  by  the  Michigan  court 
the  rule  is  that  if  the  premises  are  in  an 
unsafe  condition  when  handed  over  to  the 
contractor,  and  this  is  known,  or  in  the  exer- 
cise of  reasonable  care  ought  to  be  known 
by  such  owner,  the  latter  Is  reqx>nelble  to  the 
servant  of  the  former  who  suffers  injury 
without  contributory  fault  on  his  part. 
"EJvery  man  who  expressly  or  by  Implication 
invites  others  to  come  upon  his  premises  as- 
sumes as  to  all  who  accept  the  invitation  the 
duty  to  warn  them  of  any  danger  in  coming, 
which  he  knows  of  or  ought  to  know  of  and 
of  which  they  are  not  aware.  Tliis  Is  a  very 
Just  and  very  familiar  principle."  Samuelson 
V.  Mining  Co.,  49  Mich.  164,  13  N.  W.  499,  48 
jxm.  Rep.  456.  To  the  same  effect  see  Bright 
V.  Barmett,  88  Wis.  299,  60  N.  W.  418,  26  L. 
R.  A.  524;  Johnson  v.  Spear,  76  Mich.  139, 
42  N.  W.  1092.  16  Am.  St  Rep.  298;  Nel- 
meyer  t.  Weyerbaoeser,  9S  Iowa,  497,  64  N. 


W.  416;  Toomey  t.  Donovan,  168  Mass.  282, 
.33  N.  E.  396;  Bennett  v.  Railroad  Oo.,  102 
n.  S.  577,  26  L.  Ed.  286 ;  The  Helios  (D.  C) 
12  Fed.  732 ;  Devlhi  v.  Smith,  89  N.  Y.  470. 
42  Am.  Rep.  311;  Goughtry  v.  Woolen  Col, 
66  N.  T.  124,  15  Am.  Rep.  887;  Mulchey  v- 
Society,  126  Mas&  487;  Reagan  v.  Electrie 
U  Ck).  (Mass.)  46  N.  E.  748 ;  Webster  City  M. 
Oo.  V.  Mulvanny  (111.)  48  N.  E.  168;  liomber 
Ob.  T.  Duggan,  80  IlL  App.  394;  Hayes  ▼. 
Coal  Oo.,  160  Mass.  467,  23  N.  E.  225;  Pelton 
▼.  Schmidt,  104  Mich.  846,  62  N.  W.  662, 
63  Am.  St  Rep.  462;  Nash  ▼.  Mill  Co.,  24 
Minn.  601,  31  Am.  R^.  349;  Indermaner  t. 
Dames,  L.  R.  1  O.  P.  274,  L.  B.  2  0.  P.  811; 
The  Joseph  B.  Thomas,  46  I&  B.  A.  note  7, 
page  76 ;  Guldseth  v.  Carlln  (Sup.)  46  N.  T. 
Supp.  867;  Ella  t.  Boyce  (Mich.)  70  N.  W. 
1106;  The  Cyprus  (D.  C.)  66  Fed.  882;  Kel- 
ly V.  Howell,  41  Ohio  St  438 ;  Heaven  v.  Pen- 
der, li.  R.  11  B.  D.  603 ;  Johnston  v.  Ott  16B 
Pa.  17,  26  Atl.  761.  In  the  last-cited  case  a 
principal  contractor  excavated  a  tr«icb  for 
a  sewer  and  sublet  the  contract  to  do  tiie 
brickwork  therein.  By  reason  of  the  negli- 
gent manner  In  which  the  trench  was  made 
or  supported  It  caved  In,  injuring  the  plain- 
tiff who  was  an  employe  of  the  snboontractor. 
A  recovery  being  had  the  principal  contractor 
appealed,  raising  the  same  objection  now  pre- 
sented by  the  appellant  herein.  Overmllng 
the  point  the  court  says:  "The  appellants 
excavated  the  trench  and  prepared  it  ft>r  the 
brickwork.  It  was  the  brickwork  only  that 
was  sublet  It  was  the  duty  of  the  appel- 
lants to  so  prepare  the  trench  as  to  make  It 
reasonably  safe  for  the  subcontractor  and 
bis  employes." 

There  may  be  found  some  cases  which  are 
not  in  apparent  harmony  with  this  conclu- 
sion, but  the  rule  as  stated  has  the  support 
of  the  great  weight  of  authority,  and  is  In 
clear  accord  with  an  enlightoied  sense  of 
Justice.  It  Is  not  a  case  in  which  the  ordi- 
nary rule  as  to  Independent  contractors  ap* 
plies.  The  Bulx»ntractOT  did  not  do  the  con- 
crete work,  and  was  therefore  In  no  manner 
responsible  for  any  concealed  defect  therein. 
Defendants  had  done  this  work,  thereby 
creating  a  floor  or  platform  to  which  the  sub- 
contractor was  invited  and  expected  to  bring 
his  servants  to  do  their  part  in  the  farth» 
construction  of  the  building,  and  the  latter 
had  the  right  to  assume  that  defendants  had 
done  their  duty  to  render  the  place  reason- 
ably safe  for  that  purpose.  The  cases  of 
Hughbanks  v.  Investment  Co.,  92  Iowa,  267, 
60  N.  W.  640;  Humpton  v.  Unterklrcher,  9T 
Iowa,  609,  66  N.  W.  776,  and  others  of  the 
same  general  class  which  are  cited  and  relied 
upon  by  the  appellants  are  not  in  point  In 
the  Hughbanks  Case  the  defendant  was  tha 
owner  of  property,  and  let  the  contract  to 
one  Wakefleld  to  erect  a  building  thereon. 
Plaintiff  was  employed  by  Wakefleld  through 
his  superintendent  of  carpenter  work,  and 
while  so  engaged  was  injured  by  reascm  of 
Wakefleld's  negligence  In  setting  up  a  derrick. 
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For  tbe  injuries  ao  received  we  held  tbe  own^ 
er  was  not  liable^  The  distinction  between 
tbe  cases  Is  obrloos.  In  that  case  it  was 
■ought  to  charge  the  defendant  with  liability 
for  the  negligence  of  another  person,  Wake- 
Held,  while  in  tbe  case  at  bar  it  is  sought  to 
<diarge  defendants  with  liability  for  their 
own  n^Ugence.  So,  also,  in  the  Hampton 
Case,  no  negligence  was  charged  directly 
against  the  defendants.  They  had  let  tbe 
work  of  constructing  a  building  In  at  least 
two  separate  contracts,  tbe  brickwork  to  one 
contractor  and  the  carpenter  work  to  an- 
other. While  both  Jobs  were  In  progress  a 
scaffold  on  which  the  plaintiff,  a  bricklayer, 
was  at  work,  being  rendered  insecure  by  neg- 
ligence in  the  carpenter  work  fell  and  Injured 
him.  Onr  decision  there,  as  in  the  Hugh- 
banks  Case,  went  no  farther  than  to  hold 
that  the  negligence  of  the  independent  con- 
tractor was  not  imputable  to  the  owner.  If 
the  entire  contract  had  been  let  to  the  carpen- 
ter, and  he  had  sublet  the  brickwork  to  plain- 
tiff's employer ;  and  by  reason  of  a  defect  in 
the  building  occasioned  by  the  carpenter's 
negligence  the  scaffold  had  fallen  injuring 
the  plaintiff,  and  the  latter  were  in  court 
seeking  a  recovery  against  the  carpenter,  then 
the  case  would  be  an  authority  for  onr  guid- 
ance In  this  controversy.  As  it  is,  however, 
It  needs  but  little  reflection  to  recognize  the 
wide  distinction  In  the  facts  and  In  the  prin- 
ciples applicable  thereto. 

2.  Assuming  then  that  defendant  did  owe 
a  duty  to  the  subcontractor  and  Its  employes 
while  on  the  premises  in  the  performance  of 
the  subcontract,  we  have  next  to  inquire 
whether  there  is  any  testimony  to  sustain  a 
finding  of  negligence  In  this  respect  A  care- 
ful reading  of  the  record  satifles  us  that 
plaintiff  made  a  case  which  he  was  entitled 
to  have  submitted  to  the  Jury.  We  shall  not 
take  time  for  any  prolonged  discussion  of 
the  testimony.  It  Is  enough  to  say  that  if 
the  Jury  believed  the  witnesses  they  were 
jnstlfled  in  finding  that  the  sheet  Iron  floor- 
ing on  which  the  concrete  was  placed  extoid- 
ed  several  Inches  beyond  the  point  of  sup- 
port in  the  direction  of  the  hole  or  opening  in 
firont  of  tbe  gallery  door,  and  that  the  con- 
crete covered  this  projection  to  the  end  thus 
omceallng  the  defect  This  construction  had 
the  effect  to  allow  the  projecting  end  of  the 
concrete  work  to  break  across  the  support- 
ing bar  under  the  weight  of  a  person  stepping 
upon  it  and  was  the  occasion  of  plaintiff's 
falL  If  this  be  true,  and  under  the  evidence 
It  was  for  the  Jury  to  determine,  It  shows  a 
state  of  facts  from  which  it  could  rightfully  be 
found  that  the  defendants  were  negligent ;  for 
the  building.  In  this  regard,  was  their  own  con- 
struction, and  if  the  defect  existed  they  were 
hound  to  use  reasonable  care  to  remedy  it  or 
gnard  It  for  tbe  protection  of  others  who 
were  rightfully  on  the  premises.  True,  the 
fact  is  denied  by  defendants  who  claim  that 
the  projecting  sheet  Iron  was  uncovered  and 
In  plain  view,  and  that  plaintiff  negligently 


or  recklessly  stepped  upon  It  causing  It  to 
bend  and  give  way.  Both  versions  find  some 
support  in  the  testimony,  and  the  conflict  Is 
one  of  fact  which  the  court  ought  not  arbi- 
trarily withdraw  from  the  Jury.  Nor  do  we 
find  any  ground  upon  which  to  say  as  a  mat- 
ter of  law  that  plaintiff  was  guilty  of  con- 
tributory negligence.  While  there  were  other 
doorways  through  the  partition  the  evidence 
fairly  tends  to  show  that  the  one  In  the 
middle  which  the  plaintiff  used  was  the  only 
one  through  which  he  could  conveniently 
turn  In  carrying  the  plank.  Moreover,  this 
seems  to  have  been  the  door  most  in  use  by 
the  employes  moving  about  In  that  part  of 
the  structure,  and  even  if  all  tbe  doors  were 
equally  convenient  we  should  hesitate  to 
say  that  he  must  be  conclusively  held  neg- 
ligent simply  because  he  chose  one  route 
rather  than  the  other.  See  Huggard  v.  Glu- 
cose Works  (decided  at  the  present  term) 
109  N.  W.  475.  The  rules  of  law  as  to  con- 
tributory negligence  and  its  effect  were  prop- 
erly stated  to  the  Jury,  and  we  find  no  rea- 
son for  disturbing  the  verdict  on  this  ground. 
Neither  Is  there  any  room  for  application  of 
the  doctrine  of  assumption  of  risk.  True,  the 
hole  through  the  floor  was  patent  to  the  eye, 
and  plaintiff  assumed  whatever  risk  was 
naturally  incident  to  stepping  over  it  or  about 
it  but  no  negligence  is  charged  on  account 
of  tbe  existence  of  the  hole.  The  alleged  neg- 
ligence consisted  In  tbe  defective  condition  of 
the  flooring  near  the  hole,  and  this  defect,  and 
not  the  hole  through  which  he  fell,  is  relied 
upon  as  the  proximate  cause  of  plaintiff's 
Injury.  If  this  defect  was  concealed,  or  not 
open  to  casual  observation,  as  plaintiff's  evi- 
dence tends  to  show,  he  was  under  no  duty 
to  make  minute  investigation,  but  could  right- 
fully assume  that  defendants  had  performed 
their  duty,  providing  a  reasonably  safe  sup- 
port for  the  floor,  or  concrete  on  which  he 
was  expected  to  walk  and  work. 

3.  The  Pioneer  Fire  Proofing  Company, 
plaintlfTs  Immediate  employer,  was  made  a 
defendant  In  the  action,  but  was  dismissed  by 
the  court  on  the  theory  that  there  was  no 
evidence  on  which  such  company  could  be 
held  liable  for  tbe  Injury.  Of  this  ruling  the 
appellants  complain,  or  rather  they  complain 
that  they  were  not  also  dismissed  because, 
as  counsel  says.  If  there  was  no  liability  on 
part  of  the  subcontractor  as  employer  there 
could  be  no  liability  on  part  of  the  principal 
contractor  who  did  not  have  supervision  of 
tbe  work  or  control  of  the  servant  We  are 
unable  to  perceive  upon  what  principle  coun- 
sel arrive  at  this  conclusion.  Tbe  negligence 
charged  does  not  arise  from  any  want  of  care 
In  the  supervision  of  the  work,  or  In  the  con- 
trol of  the  servant  or  in  the  orders  or  in- 
structions given  him.  It  pertains  solely  to 
the  duty  which  the  law  Imposed  upon  the  de- 
fendants when  they  let  the  contract  to  the 
subcontractor  by  the  terms  of  which  the  lat- 
ter was  to  come  upon  the  premises  which 
they  had  prepared,  and  there,  upon  a  floor 
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or  platform  which  they  had  constructed,  per- 
form the  work  contemplated  by  the  contract 
That  duty  they  owed  to  both  the  subcon- 
tractor and  to  his  employe,  and  by  It  they 
were  required  to  use  reasonable  care  to  see 
that  the  premises  and  place  to  which  such 
persons  were  by  this  contract  Invited  were  in 
a  reasonably  safe  condition  for  that  pur- 
pose. 1  Thompson's  Neg.  §  979.  For  a  viola- 
tion of  that  duty  by  a  principal  contractor 
resulting  in  an  Injury  to  the  servant  of  a 
subcontractor,  the  latter  as  we  have  seen  can- 
not be  held  liable,  at  least,  not  until  he 
knows,  or  as  an  ordinarily  prudent  man  ought 
to  discover,  the  negligence  of  the  principal 
contractor,  and  has  time  to  warn  or  protect 
the  servant  against  It  If,  then,  the  servant 
brings  an  action  for  damages  joining  both 
contractor  and  subcontractor  as  defendants, 
and  the  evidence  developes  that  the  negligence 
is  tliat  of  the  contractor  alone,  we  think  there 
Is  no  principle  of  law  which  will  prev«it  the 
dismissal  of  the  defendant  against  whom  no 
case  is  made  and  proceeding  to  a  recovery 
against  the  one  found  to  be  in  fault  The 
record  discloses  no  evidence  on  which  a  ver- 
dict could  have  been  rendered  against  the 
subcontractor,  and,  in  ordering  the  dismissal, 
there  was  no  error. 

4.  Exception  is  taken  to  the  sixth  para- 
graph of  the  court's  charge  to  the  Jury.  It 
is  too  long  to  be  quoted  here,  but,  when  read 
as  a  whole,  it  gives  the  law  as  to  the  duty 
resting  upon  defendants  substantially  as  we 
have  hereinbefore  stated  it,  and  the  criticism 
upon  it  Is  not  well  founded.  It  is  also  ar- 
gued that  the  ninth  paragraph  is  identical 
with  the  instruction  which  this  court  con- 
demned in  Martin  v.  Light  Ck>.  (Iowa)  106  N. 
W.  359,  and  that  for  this  reason,  if  for  no 
other,  a  reversal  must  follow  herein.  In  this 
counsel  is  in  error.  In  the  Martin  Case  the 
answer  alleged  simply  that  defendant  as- 
sumed the  "risks  Incident  to  his  employment" 
This  we  held  did  not  amount  to  a  defensive 
plea  of  assumption  of  the  risk  of  defendants' 
negligence,  but  was  the  mere  statement  of 
the  legal  effect  of  tlie  contract  of  employment 
and  raised  no  issue  which  would  not  be  rais- 
ed by  a  simple  denial  of  the  petition.  It  fol- 
lowed therefrom  that  an  instruction  that  the 
burden  was  on  defendant  to  establish  the  de- 
fense of  assumption  of  risk  when  the  only 
plea  tendered  was  an  assumption  of  the  risks 
incident  to  the  servant's  employment  had 
the  effect  to  neutralize  the  correct  rule  which 
had  already  been  given,  and  was  therefore 
erroneous.  But  •»  the  case  at  bar,  the  an- 
swer sets  up  a  good  and  sufficient  plea  of  as- 
sumption by  plaintiff  of  the  risk  arising  from 
the  alleged  negligence  of  the  defendants  and 
with  that  Issue  properly  tendered  It  was  cor- 
rect for  the  court  to  instruct  as  it  did,  that 
the  burden  of  proof  was  on  the  defendants  to 
establish  by  a  preponderance  of  the  evidence 
"the  defense  of  nssuniptlon  of  risk  alleged  by 
the  defendants  in  their  answer."  Other  ques- 
tions have  been  raised  and  argued,  but  all 


of  them  seem  to  be  ruled  by  tbe  concIaBioaa 
we  have  already  announced,  and  we  need  not 
further  consider  them. 

We  find  no  reversible  error,  and  the  Judg- 
ment of  the  district  court  is  affirmed. 


WILSON  T.  CARTER  et  al. 

(Supreme  Ourt  of  Iowa.    Nov.  21,  1906.) 

Wiixs— Deed  Distinouibhed  —  Estais  Com- 

VETED — PBESENT  INTEREST. 

Decedent  executed  a  deed  to  her  son,  in 
her  lifetime,  wliich  provided -tliat  the  conveyance 
was  placed  in  escrow  and  should  pass  title  to 
the  land  on  its  delivery  to  the  crantee  at  or  aft- 
er the  grantor's  death,  and  on  the  payment  by 
the  grantee  within  two  years  thereafter  of  cer- 
tain sums  to  others  and  that  possession  of  the 
land  should  pass  to  the  grantee  on  delivery  of 
the  deed  from  escrow,  on  the  grantor's  decease. 
Held,  that  the  instrument  did  not  pass  a  present 
interest  to  the  grantee,  and  was  ineffective  as 
a  deed. 

[Ed.  Note. — For  cases  in  point  see  (Sent  Dig. 
vol.  «,  Wills,  is  208-211.r 

Weaver,  X,  dissenting. 

'   Appeal  from  District  Court,  Butler  (Soun- 
ty;  O.  H.  Kelly,  Judge. 

Suit  to  enjoin  the  defendants  from  aelllng 
real  estate  under  execution.  There  was  a 
Judgment  for  the  plaintiff,  from  which  the 
defendants  appeal.    Reversed. 

George  A,  Mclntyre  and  CJourtrig^t  &  Ar- 
buckle,  for  appellants.  J.  Y.  Hazelett  and 
Alfred  Grundy,  for  appellee. 

SHBRWIN,  J.  Mrs.  Mary  Wilson  was  the 
ownor  of  the  S.  E.  ^  of  section  12,  township 
91,  range  16,  in  Butler  county,  Iowa,  and  on 
the  12th  day  of  April,  1900,  she  executed  a 
warranty  deed  in  the  usual  form  conveying 
said  land  to  her  son,  WUllam  O.  Wilson,  the 
plaintiff  in  this  action.  The  deed  contained 
the  following  provision:  "This  conveyance  is 
placed  in  escrow  and  shall  be  valid  to  pass 
the  title  to  said  lands  upon  its  delivery  to 
said  grantee  at  or  after  my  [the  grantor's] 
decease,  and  the  payment  by  grantee,  within 
two  years  after  my  decease,  of  three  hundred 
dollars  to  Caroline  Dow  and  three  hundred 
dollars  to  Mary  Stigman,  daughters  of  grant- 
or herein;  and  said  sums  shall  be  a  lien 
until  paid,  their  payment  being  acknowl- 
edged by  a  release  of  said  lien  and  recorded 
in  the  office  of  the  records*  of  deeds  in  Butler 
county,  Iowa.  Possession  of  above  land 
shall  pass  to  grantee  on  delivery  of  this 
deed  from  escrow  on  my  decease."  The 
deed  was  Inclosed  is.  an  envelope  by  the 
scrivener,  who  Indorsed  on  the  envelope: 
"This  contains  a  deed  from  Mary  Wilson  to 
Wm.  C.  Wilson,  of  the  8.  H.  %  12—91—16. 
in  Butler  county,  Iowa.  The  deed  is  placed 
in  the  Cedar  Falls  National  Bank  In  escrow, 
and  to  be  delivered  to  Wm.  C.  Wilson  on 
the  death  of  said  Mary  Wilson."  The  en- 
velope containing  the  deed  was  immediately 
delivered  to  the  bank  in  the  presence  of  th< 
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grantor,  with  a  statement  from  her  that  "It 
was  all  right"  More  than  three  years  there- 
after Mrs.  Wilson  died  without  In  the  mean- 
time having  recalled  the  deed  or  asserted 
any  farther  control  over  It  She  left  surviv- 
ing her,  as  her  sole  heirs,  the  plaintiff,  Chris. 
Wilson,  another  son,  and  two  daughters. 
On  the  8d  of  October,  1903,  the  day  after 
Mrs.  Wilson's  death,  the  defendant  Carter 
caused  execution  to  Issue  on  a  Judgment 
theretofore  obtained  against  the  son,  Chris. 
Wilson,  and  a  levy  to  be  made  on  the  land 
In  question.  The  deed  from  Mary  Wilson 
to  the  plaintiff  was  delivered  to  the  plaintiff 
on  the  6th  day  of  October,  following  the  levy. 
The  appellee  contends,  and  the  trial  court 
evidently  so  found,  that  the  execution  of  the 
deed  and  Its  delivery  to  the  bank,  and  sub- 
sequently to  him,  conveyed  the  land,  to  blm 
in  prsesentl,  and  that  the  execution  defend- 
ant Chrla  Wilson,  had  no  interest  therein  at 
any  time  as  the  heir  of  Mary  Wilson.  This 
presents  for  our  determination  the  important 
question  whether  the  instrument  In  fact  and 
In  law  operated  to  convey  a  present  interest, 
with  the  possession  and  enjoyment  thereof 
postponed  until  after  the  death  of  Mary  Wil- 
son, or  whether,  although  a  deed  in  form,  it 
was  nevertheless  InefTectlve  as  a  conveyance 
of  the  land.  It  is  a  well-settled  rule  that 
when  a  deed  is  deposited  with  a  third  person 
for  delivery  to  the  grantee  after  the  death 
of  the  grantor,  it  may,  upon  delivery  to  the 
grantee,  pass  a  present  Interest  But  In  this, 
as  in  all  like  cases,  the  Intent  of  the  grantor 
is  the  controlling  factor,  and,  where  the  In- 
strument is  unambiguous,  such  Intent  must 
be  determined  from  the  language  of  the  In- 
strument itself;  hence  each  case  must  of 
necessity  be  governed  by  a  construction  of 
the  particular  instrument  under  considera- 
tion. These  are  familiar  rules,  which  re- 
quire no  citation  of  cases  to  support  them. 
Did  Mary  Wilson  Intend  to  pass  a  present 
Interest  in  the  land?  If  she  did,  the  Instru- 
ment will  be  given  effect  as  a  conveyance. 
If  it  passed  no  present  interest,  but  was  to 
be  operative  only  on  ho:  death,  then  it  Is 
testamentary  In  character,  and  of  no  effect 
nnless  executed  with  the  formalities  of  a 
will.  Leaver  v.  Gauss,  62  Iowa,  314,  17  N. 
W.  522;  Tattle  v.  Ralsh,  116  Iowa,  331,  90 
N.  W.  66;  Burlington  University  v.  Barrett 
22  Iowa,  60,  92  Am.  Dec.  3T6.  We  are  of 
opinion  that  Mrs.  Wilson  did  not  Intend  to 
pass  a  present  interest.  The  Instrument  ex- 
pressly recites  that  it  Is  to  be  placed  In  es- 
crow, and  In  effect  declares  that  it  shall  not 
pass  title  to  the  land  until  Its  delivery  to  the 
trrantee  after  her  death.  The  limitation  is 
In  all  essentials  like  the  language  in  Leaver 
V.  Gauss,  supra,  which  we  held  did  not  con- 
vey a  present  interest.  Nor  is  this  conclu- 
sion inconsistent  with  the  holding  in  Saun- 
ders y.  Saunders,  115  Iowa,  275,  88  N.  W. 
<t29,  where  we  held  that  a  statement  of  in- 
tention that  the  deed  should  not  be  effective 


until  after  the  death  of  tiie  grantor  was 
simply  to  reinforce  the  reservation  of  a  life 
estate. 

Our  conclusion  that  the  instrument  can- 
not be  given  effect  as  a  deed  necessarily  re- 
quires a  reversal  of  the  case.  It  was  wit- 
nessed by  two  persons,  as  required  by  Code, 
I  3274;  bat  the  plaintiff  makes  no  claim 
that  it  1b  of  such  testamentary  character  as 
to  pass  title  to  the  plaintiff  immediately  up- 
on the  death  of  Mrs.  Wilson,  and  we  do  not 
decide  the  question.  The  Judgment  must  ,be 
reversed,  and  the  case  is  remanded  for  pro- 
ceedings not  inconsistent  with  this  opinion. 

Reversed. 

WBAVEB,  J.  (dissenting).  Whether  the 
execution  of  the  Instrument  and  its  deposit 
In  the  bank  operated  to  pass  a  present  in- 
terest to  the  appellee  depends  upon  the  In- 
tent of  the  deceased,  and  the  circumstances 
convince  me  that  she  understood  and  be- 
lieved that  she  had  thereby  made  a  full  pres- 
ent transfer  of  the  title  to  her  son;  possession 
and  enjoyment  of  the  property  under  such 
conveyance  being  postponed  until  her  death. 
Even  if  the  paper  is  to  be  regarded  as  tes- 
tamentary, I  see  no  good  reason  why  the 
cause  should  be  remanded  and  appellee  re- 
quired to  go  through  the  form  of  probating 
it  in  order  to  secure  a  right  which  the  court 
has  authority  to  protect  under  the  issues 
here  Joined;  that  is,  If  the  paper  Is  a  will, 
I  am  of  the  opinion  that  it  passed  an  estate 
to  the  devisee  immediately  upon  the  death  of 
the  testatrix,  thus  leaving  no  opening  for 
the  lien  of  appellant's  Judgment  to  attack. 
The  will  is  a  valid  Instrument  independent 
of  the  order  admitting  to  probate;  such 
order  or  Judgment  being  only  the  statutory 
method  by  which  the  proper  execution  of 
such  Instrument  is  established.  Olleman  v. 
Kllgore,  52  Iowa,  38,  2  N.  W.  612;  Otto  v. 
Doty,  61  Iowa,  23,  15  N.  W.  578;  Arrlngton 
T.  McLemore,  83  Ark.  759;  Richards  y. 
Pierce,  44  Mich.  444,  7  N.  W.  64. 

It  follows,  I  think,  that  even  if  a  probate 
of  the  instrument  is  required  to  perfect  the 
appellee's  title,  there  was  nevertheless  no  In- 
terest in  the  land  belongrlng  to  the  execution 
debtor,  and  the  trial  court  correctly  held  that 
a  sale  under  the  writ  sbonld  be  enjoined. 


EAIiONA  SAVINGS  BANK  y.  BASH  et  al. 
(Supreme  Court  of  Iowa.    Nov.  20,  1906.) 

1.  Descent  and  PisrsiBTmon  —  Ohabaotbb 

OP    HlCra'S   ESTTATB. 

In  the  case  of  a  descendable  Interest  the 
character  of  the  estate  cast  upon  the  heir  is 
the  same  as  the  estate  held  by  the  ancestor. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  16,  Descent  and   DUtribation,  |  237.] 

2.  Save— CaxnrroBS  of  Hkibs— Rkmkdiks. 

Where  a  title  in  fee  simple  descends  to 
an  heir,  a  judgment  against  him  at  once  becomes 
a  lien  enforceable  by  levy  and  sale  under  gen- 
eral  execution,  and  the  creditor,  having  such 
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adequate  remedy  at  law,  cannot  invoke  the  pow- 
ers of  the  conrt  of  equity  to  determine  the 
interest  of  such  heir,  and  have  the  same  set 
apart  and  subjected  to  the  payment  of  the  judg- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  16,  Descent  and  Distribution,  |  S30.] 

3.  Cbeoitobs'  Suit. 

The  mere  allegation  by  a  judgmoit  debtor 
that  a  third  person  ha*  some  interest  in  the 
land,  or  that  the  estate  of  the  intestate  under 
whom  the  judgment  debtor  holds  by  inheritance 
is  still  nnsetued,  gives  the  judgment  creditor 
no  right  to  resort  to  equity  to  enforce  his  judg- 
ment. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Creditor's  Suit,  |  5.J 

4.  Sakk— Joint  Pbopkbtt. 

Code,  i  39T7,  providing  for  an  execution 
against  a  person  who  owns  property  jointly,  and 
providing  that  the  officer  may  levv  on  and  take 
possession  of  the  propwty  owned  jointly  suffi- 
ciently to  enable  him  toappraise  and  inventory 
the  same,  and  section  89T8,  providing  that  the 
plaintiff  may  commence  an  action  by  equitable 
proceedings  to  ascertain  the  nature  and  extent 
of  such  interest  and  to  enforce  the  lien,  relate 
to  levies  of  executions  on  personal  property, 
and  do  not  authorize  such  equitable  action  where 
real  estate  Is  subject  to  execution. 
6.  Samb— Scope— Rehxdt  at  liAW. 

Code,  f  4087,  authorizing  what  is  commonly 
known  as  a  "creditor's  bill,"  is  not  available 
to  a  judgment  creditor  to  reach  property  of 
the  judgment  debtor  which  is  subject  to  a 
general  execution. 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  A.  Bylngton,  Judge. 

Action  in  equity  to  have  the  interest  of 
the  defendant  Moses  L  Bash  in  certain  lands 
established  and  set  apart  and  subjected  to 
the  payment  of  a  Judgment  held  by  plaintiff. 
There  was  a  demurrer  to  the  petition  which 
was  sustained.  Plaintiff  refnslng  to  plead 
over,  there  was  a  judgment  in  favor  of  de- 
fendants dismissing  the  petition,  and  for 
costs.    Plaintiff  appeals.    AfBrmed. 

John  J.  Ney  and  George  B.  Holbert,  for 
appellant  A.  B.  Maine,  M.  J.  Wade,  and 
J.  G.  Mamer,  for  appellees. 

BISHOP,  J.  The  substance  of  the  petition 
was  as  follows:  That  in  January,  1904, 
plaintiff  obtained  a  judgment  In  the  district 
court  of  Johnson  county  against  said  defend- 
ant Moses  I.  Eash  for  the  sum  of  $100,  In- 
terest and  costs,  and  with  an  allowance  of 
a  general  execution.  That  Magdalena  Eash, 
mother  of  said  Moses,  died  in  Johnson  county 
March  1,  1005,  leaving  certain  particularly 
described  real  estate,  belonging  to  her,  and 
not  exempt,  and  subject  to  the  payment  of 
debts,  situated  in  said  county.  That  said 
Magdalena  Eash  left  as  her  sole  and  only 
belrs  said  Moses  I.  Eash  and  Isaac  Ea8b, 
her  sons,  and  BU  Yoder  and  Magdalena  Yo- 
der,  minors,  ber  grandchildren.  That  Eli 
Stutsman  is  administrator  of  the  estate  of 
said  Magdalena  Eash.  That  said  Moses  I. 
Eash  is  the  owner  in  fee  simple  of  an  imdl- 
vided  one-third  of  said  land,  subject  only  to 
the  administrator  to  sell  the  same  to  pay 
debts.    That  Noah  Yoder  claims  some  Inter- 


est In  said  lands.  The  petition  tben  declares 
that  a  lien  arose  on  March  1,  1905,  in  favor  of 
plaintiff  against  the  Interest  of  said  Moses 
I.  Eash  in  said  lands.  And  it  la  added  that 
plaintiff  has  not  been  made  a  party  In  any 
way  to  the  proceedings  In  probate  In  tbe 
matter  of  the  estate  of  Mrs.  Bash.  Tbe  prayer 
of  tbe  petition  is  that  tbe  court  "determine 
the  Interest  of  Moses  I.  Eash  in  the  land  de- 
scribed, and  set  apart,  and  subject  the  same 
to  the  payment  of  the  judgment  hereinbefore 
referred  to  this  plaintiff,"  and  for  genial 
equitable  relief.  Tbe  demorrer  ch^Uoiged 
the  petition  generally  as  stating  no  gronnda 
for  equitable  relief ;  and  further  that  It  was 
not  made  to  appear  that  the  estate  of  Magda- 
lena Eash  had  been  settied  and  tbe  Interest 
of  Moses  I.  Eash  determined,  and  as  the 
Interest  of  Moses  I.  Eash  is  subject  to  the 
proceedings  for  the  settlement  of  said  estate, 
and  as  this  can  only  l>e  determined  in  pro- 
bate, tbe  coart  had  no  jurisdiction  of  the 
subject-matter.  The  demurrer  was  rightly 
sustained.  Leaving  out  of  view  for  the 
moment  the  probate  proceedings,  and  the 
interests  to  be  protected  therein,  the  situa- 
tion Is  precisely  what  it  would  have  been 
bad  Mrs.  Eash  in  ber  lifetime  conveyed  to 
Moses  an  undivided  one-third;  In  legal  con- 
templation  her  death  operated  to  convey  to 
the  latter  her  interest  and  tiUe  to  the  land. 
As  alleged  in  the  petition,  this  was  an  ab- 
solute titie  In  fee  simple.  If  that  be  material, 
it  was  also  a  legal  titie  as  distinguished  from 
an  equitable  titie.  This  must  be  so  because 
in  the  case  of  a  descendible  Interest  the 
character  of  the  estate  held  by  the  ancestor 
is  the  character  of  the  estate  cast  upon  tbe 
heir.  The  incident  of  descent  works  no 
transformation  in  the  quality  of  the  title. 
This  being  true,  plalntUTs  judgment  at  once 
became  a  lien  and  accordingly  was  enforce- 
able by  levy  and  sale  under  general  execution 
In  the  manner  oomimon  to  judgments  at  law. 
Having  an  adequate  remedy  at  law,  there 
could  be  no  excuse  for  Invoking  tbe  powers  of 
a  court  of  equity.  It  is  fundamental  dxx:trine 
that  In  such  cases  equity  will  turn  a  deaf  ear. 
HUl  V.  Denneny,  106  Iowa,  726,  77  N.  W.  472. 
We  may  concede  that  where  titie  rests  npon 
equitable  grounds,  and  is  shrouded  in  un- 
certainty, the  doors  of  a  conrt  of  eqmity  on 
proper  allegation  may  be  open  to  one  pos- 
sessing a  property  interest  In  tbe  land,  to 
the  end  that  the  titie  may  be  measured,  de- 
fined, or  quieted.  But  a  judgment  lien  holder 
has  no  property  Interest  In  tbe  lands  of  his 
debtor.  Ind.  District  v.  Werner,  43  Iowa, 
648.  The  right  be  possesses  Is  simply  to 
resort  to  a  levy  and  sale  thereof  to  satisfy 
his  judgment  demand.  This  he  may  do 
whether  the  Interest  of  his  debtor  In  tbe 
land  is  legal  or  equitable.  And,  if  the  inter- 
est Is  equitable,  it  Is  immaterial  as  between 
the  iiarties  whether  the  Interest  appears  of 
record  or  not.  Code,  i  3801 ;  Bartle  v.  Curtis, 
68  Iowa,  202, 26  N.  W.  18 ;  Latlirop  T.  Brown, 
23  Iowa,  40. 
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It  will  be  obMrred  that  the  allegation  Ib 
made  that  one  Yoder  has  some  Interest  in  the 
land.  And  from  this — ^witb  perhaps  the  ad- 
ditional fact  that  Mrs.  Eash's  estate  still  re- 
mains unsettled — connsel  for  appellant  argues 
that  the  interest  of  Moses  I.  Bash  must  there- 
fore be  regarded  as  equitable  in  character,  and 
not  only  this,  but  that  plalntlfTs  judgment 
Hen  must  be  regarded  as  equitable;  accord- 
ingly that  plaintiff  Is  not  restricted  to  the 
remedy  of  ordinary  proceedings  under  gen- 
eral execution.  This  Is  not  quite  understand- 
able. In  the  first  place,  we  cannot  see  bow 
the  bare  allegation  that  Yoder  claims  some  in- 
terest— whether  legal  or  equitable  the  peti- 
tion does  not  advise  us — can  be  given  effect 
to  convert  for  the  purposes  of  present  con- 
sideration what  would  otherwise  be  a  legal 
estate  into  an  equitable  estate  Nor  can  the 
unsettled  condition  of  the  estate  matter  be 
given  such  effect  As  alleged,  neither  matter 
goes  to  the  quality  of  Eash's  estate,  but  rath- 
er to  the  possible  quantity.  So  too.  It  Is  not 
clear  to  us  what  Is  meant  in  this  connection 
by  an  equitable  lien.  A  judgment  lien  is 
established  In  full  force  and  effect  the 
moment  the  judgment  Is  rendered;  to  that 
end,  it  requires  no  aid  from  a  conrt  of  equity. 
And  It  attaches  eo  instanti  to  any  estate,  legal 
or  eqnltable,  subsequently  acquired  by  the 
debtor.  As  we  have  seen,  equity  will  not 
enforce  it  except  upon  showing  that  legal 
proceedings  are  impotent  for  the  purpose. 
But  counsel  says  that  a  "Judgment  creditor 
before  sale  has  a  right  to  clear  up  doubts, 
make  that  which  Is  remote  or  obscure  pres- 
ent, clear  and  certain,  and  ascertain  and  fix 
the  rights  and  Interest  of  all  persons  claim- 
ing to  own  real  estate  upon  which  he  asserts 
a  lien,  certain  as  a  decree  in  equity  can  de- 
clare them  before  a  sale."  The  proposition 
Is  somewhat  startling  to  say  the  least  It  la 
the  equivalent  of  saying  that  without  any 
allegation  of  insolvency  a  judgment  creditor 
may  fix  his  eye  upon  certain  real  estate, 
the  property  in  fee  simple  of  his  debtor,  and 
respecting  which  such  debtor  has  done  no 
act  in  denial  of  or  affecting  his  title,  and  may 
then  go  Into  equity,  and  have  the  title  of  his 
debtor  in  such  property  bounded  and  quieted 
by  decree  before  taking  any  step  to  subject 
the  same  to  the  payment  of  his  debt  To 
sustain  his  position,  counsel  places  reliance 
on  Code,  H  3i^77,  3978.  These  sections  re- 
late to  levies  of  execution  on  personal  prop- 
erty, and  the  rule  thereof  is  without  analogy. 
We  are  also  cited  to  Ck)de,  §  4087  et  seq.,  au- 
thorizing what  is  commonly  known  as  a 
"creditor's  bill."  But  a  creditor's  bill  is  not 
maintainable  except  where  legal  remedies 
have  proven  ineffectual,  or  there  is  an  af- 
firmative showing  of  insolvency.  Peterson 
V.  Gittlngs,  107  Iowa,  306.  77  N.  W.  1056. 
One  office  of  the  bill  is  to  uncover  property 
which  the  debtor  has  sought  by  fraud  or 
concealment  to  place  beyond  the  reach  of 
bis  creditors,  and  another  is  to  subject  to  the 
payment  of  plaintiff's  judgment   equitable 


asaeta  or  choses  in  action  of  the  debtor,  which 
are  not  reachable  by  general  execution.  Hera 
no  fraud  or  concealment  is  alleged,  and  there 
is  nothing  to  indicate  that  Eash  took  any- 
thing other  than  the  legal  title  to  the  proper- 
ty which  was  in  the  mother,  and  which,. 
by  the  law  of  inheritance,  was  cast  upon  him 
at  her  death.  If  the  interest  thus  derived 
was  in  fact  equitable  in  character,  and  not 
reachable  by  execution,  it  was  for  plalntUT 
to  allege  the  facts  which  brought  his  case 
within  the  domain  of  equity.  With  the 
probate  proceedings  still  pending,  It  was 
not  for  a  court  of  equity  to  step  in  and  work 
Interferaice  by  attempting  to  measure  the 
interest  of  an  heir  in  the  real  .property.  Any 
finding  would,  of  course,  be  subject  to  the 
right  of  creditors  pursuing  their  remedy 
through  the  probate  court  to  take  any  or  all 
such  real  estate.  We  do  not  understand 
counsel  for  appellant  to  controvert  this  prop- 
osition. 

We  think  there  was  no  error,  and  the  Jodg- 
ment  ia  affirmed. 


DOOIMY  V.  ORABTREB. 
(Supreme  Court  of  Iowa.     Nov.  20,  100&) 

BueonoM   ov   RBifBnna— FRAtrD— Bxchahqk 

OF  Pbopebtt— Rbscissior. 

Plaintiff,  having  exchanged  certain  real  es- 
tate worth  $6,000  for  wortiiless  mining  stock  by 
defendant's  false  representations,  cave  notice  of 
rescission  pending  a  return  of  the  bUxA,  and 
sued  to  recover  the  real  estate.  The  court  in 
that  action  held  that  there  waa  a  miaJoinder  of 
parties  and  causes  of  action,  and,  as  the  prayer 
for  judgment  was  against  both  dMcndants  there- 
in, dismiaaed  plalntilPB  petition  withoat  any 
trial  on  the  merits,  after  which  plaintiff  insti- 
tated  a  new  action  alleging  that  plaintiff  had 
tendered  back  the  stock,  demanded  a  return  of 
the  property  given  in  exchange,  and  prayed  jpdg- 
ment  for  $6,000,  the  value  of  the  land.  Beta, 
that  the  first  action  neither  amounted  to  auch  an 
election  of  remedies  or  rights  as  precluded  plain- 
tllTs  right  to  maintain  the  second. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Election  of  Remedies,  |  14.] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

Action  at  law  to  recover  damages  for  false 
and  fraudulent  representations  made  by  de- 
fendant in  the  sale  of  mining  stock.  De- 
fendant filed  an  answer  containing  several 
divisions  and  to  one  of  them  plaintiff  de- 
murred upon  various  grounds  and  his  de- 
murrer was  sustained.  Thereupon  defendant 
elected  to  stand  upon  the  pleading  so  at- 
tacked and  refused  to  plead  further.  This 
appeal  is  from  the  ruling  upon  the  demurrer. 
Affirmed. 

Warren  Walker,  for  appellant  John  New- 
bum,  Oillesple  &  Bannister,  and  O.  0.  Cole, 
for  appellee. 

DEEMEB,  J.  The  division  of  the  answer 
which  was  attacked  by  the  demurrer  pleads 
in  substance  to  the  following  facts :  That  de- 
fendant obtained  from  plaintiff  certain  real 
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estate  In  exchange  for  mining  stock;  that 
thereafter  plaintiff,  claiming  that  his  prop- 
erty had  been  obtained  by  fraud  and 
false  representations,  undertook  to  rescind 
the  exchange,  and  tendered  defendant  the 
stock  received  by  blm,  plaintiff,  and  demand- 
ed a  reconveyance  of  the  real  estate,  stat- 
ing that  he  elected  to  rescind  the  transaction ; 
that  defendant  refused  to  accept  the  stock 
so  tendered  and  refused  to  reconvey  the 
real  estate;  bnd  that  thereupon  plaintiff 
commenced  an  action  in  the  district  court 
of  Polk  county  to  recover  said  real  estate; 
that  the  allegations  in  that  petition  were 
substantially  the  same  as  those  made  in  this 
case;  that  that  action  was  prosecuted  in 
Mid  district  court  and  defendant  was  obliged 
to  employ  counsel  to  defend  the  suit,  and 
was  put  to  great  expense  In  so  doing.  It  l8 
claimed  that  these  facts  constituted  an  elec- 
tion on  the  part  of  plaintiff  to  rescind  the 
sale,  and  that  plaintiff  cannot  now  sue  for 
damages  on  the  theory  that  he  suffered  dam- 
ages by  reason  of  the  exchange  of  properties. 
As  part  of  this  divisicm  of  the  answer  defend- 
ant set  forth  the  Judgment  entry  In  the  pro- 
ceedings which  he  alleged  constituted  an  elec- 
tion, from  which  it  appears  that,  during  the 
trial  of  a  case  brought  against  the  Gladiator 
Ck>nsoIldated  Gold  Mine  &  Milling  Co.,  and 
C.  H.  Crabtree,  defendant's  counsel  claimed 
that  there  was  a  misjoinder  of  causes  of 
action  in  that  plaintiff  therein  had  stated  a 
separate  cause  of  action  against  each  of  the 
defendants  and  moved  that  the  action  be 
abated  or  dismissed,  or.  If  this  were  denied, 
that  plaintiff  be  required  to  elect  as  to 
which  cause  of  action  he  would  pursue.  The 
motion  was  made  on  behalf  of  each  party. 
Upon  this  motion  the  trial  court  held  that 
there  was  a  misjoinder  of  parties  and  causes 
of  action  In  that  the  action  was  against  the 
company  alone,  but  the  prayer  was  for  Judg- 
ment against  both  defendants,  and  ordered 
that  plalntifTs  petition  be  dismissed  at  his 
costs.  It  was  very  clear  that  this  Judgment 
was  not  a  former  adjudication  nor  a  bar  to 
plaintiff's  present  suit  except  on  the  theory 
of  an  election  of  rights  or  remedies.  There 
was  no  trial  upon  the  merits,  and  no  Judg- 
ment entered  save  a  dismissal  of  the  case 
because  of  misjoinder  of  parties  and  causes 
of  action.  Indeed,  It  Is  not  contended  In 
argument  that  the  Judgment  in  the  original 
case  amounted  to  such  an  adjudication  as 
barred  plaintiff  of  recovery  in  the  present 
action.  But  It  Is  argued  that  by  filing  the 
original  petition  for  rescission  plaintiff  elect- 
ed  to  dlsalSrm  the  contract,  and  that  he  can- 
not now  be  heard  to  say  the  contract  was 
good,  and  recover  damages  for  the  breach 
thereof.  It  Is  Insisted  that  when  the  alleged 
fraud  was  discovered  plaintiff  had  the  option 
of  rescinding  the  sale  and  recovering  bis 
property  or  affirming  the  sale  and  recovering 
damages  on  account  of  the  fraud  practiced 
ui'On  him,  but  that  he  could  not  do  both 
and  that  when  he  elected  to  pursue  the  one 


remedy  he  "made  his  bed  and  must  He  in  it." 
This  is  the  exact  question  presented  by  tlie 
demurrer  as  we  understand  it  although  ivt 
might  well  refuse  to  consider  It  for  the  rea- 
son that  most  of  the  allegations  In  defend- 
ant's answer  are  mere  conclusions  of  law 
and  none  of  the  pleadings  In  the  <Kl£inaI 
case  are  set  out 

While  the  petition  In  this  case  Is  apparent- 
ly to  recover  damages,  it  is  nevertheless  al- 
leged that  plaintiff  tendered  back  to  defend- 
ant the  stock  received  by  him  and  demanded 
the  return  of  the  property  given  In  exchange, 
and  further  alleges  that  the  stock  received 
by  him  was  of  no  value  whatever,  but  that 
the  property  given  by  him  for  the  stock  was 
worth  $6,000  and  he  asked  Judgment  for 
16,000.  It  Is  by  no  means  clear  that  this 
amonnted  to  an  affirmation  of  the  sale.  It 
might  as  well  be  said  to  be  an  action  to  re- 
cover back  the  value  of  the  pr(H)erty  received 
by  defendant  upon  the  theory  that  plaintiff 
had  done  all  he  could  in  the  way  of  a  rescis- 
sion and  that  he  was  seeking  to  recover  the 
value  of  hla  property  upon  the  ground  that 
there  was  no  valid  exchange.  But,  however 
this  may  be,  plaintiff  did  not  pursue  his  orig- 
inal action  to  a  decree.  It  was  dismissed  for 
the  reasons  stated,  and  there  was  no  attempt 
to  adjudicate  his  rights  In  the  premises.  The 
ruling  of  the  trial  court  upon  the  motion  to 
dismiss  was  not  appealed  from  and  that  rul- 
ing conclusively  established  the  fact  that 
plaintiff  had  mistaken  his  remedy  or  had 
so  gone  about  it  that  he  could  not  recover  In 
the  form  of  action  adopted  by  him.  There- 
after he  brought  this  suit  and  Is  met  witb 
the  pleading  alfeady  stated.  That  the  doc- 
trine of  election  of  remedies  does  not  apply 
is  well  settled  by  our  own  cases.  Tyler  v. 
Bowen,  124  Iowa,  453,  100  N.  W.  505 ;  Thor- 
son  V.  Baker,  107  Iowa,  49,  77  N.  W.  510; 
Smith  V.  Bricker,  86  Iowa,  285,  63  N.  W.  250. 
And  that  the  doctrine  of  election  of  rights 
has  no  application  is  equally  well  established. 
Lemon  v.  Sigoumey  Bank  (Iowa)  108  N.  W. 
104,  and  cases  cited;  Zlnmierman  v.  Robin- 
son (Iowa)  102  N.  W.  814.  The  cases  al- 
ready cited  clearly  rule  this  one  and  satis- 
factorily point  out  the  distinction  to  be  ob- 
served between  such  as  these  and  those  re- 
lied upon  by  appellant 

It  would  be  useless  to  further  consider 
a  matter  already  so  fully  covered  by  the 
cases  cited. 

Our  conclusion  is  that  the  ruling  upon  the 
demurrer  was  correct  and  It  Is  affirmed. 


PEDLEY  V.  FREEMAN. 

(Supreme  Court  of  Iowa.    Nov.  20,  1906.) 

1.  Vehdos  ano  Pxjbchaskb  —  Sai.k  —  Resois- 

SION. 

Where  a  contract  for  the  sale  of  land  waa 
in  fact  rescinded  or  abandoned  by  both  parties, 
and  the  vendor  resumed  possession,  the  purchas- 
er was  entitled  to  recover  the  payment  he  had 
made,  independent  of  the  fraudulent  character 
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of   tbe  rvpresentatlons  whhh  entitled  bim  to 
rescind  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  48,  Vendor  and  Purcfaaaer,  U  959,  960.] 

2.   PLXADIRO — AmNDKKNT. 

Where  a  petition  In  a  suit  by  a  vendee,  to 
recover  after  rescission  of  tlie  sale  advance  pay- 
ments, alleged  false  representations  as  the  ground 
on  which  a  rescission  was  had,  and  that  defend- 
ant was  already  in  possession,  praying  a  recov- 
ery of  the  payments  made,  and  for  a  cancella- 
tion of  the  contract  and  notes  given  for  the  de- 
ferred installments  of  the  price,  an  amendment 
pleading  a  rescission  of  the  contract  by  the  de- 
fendant and  asking  judgment  for  a  return  of  the 
advance  payments  on  tbe  strength  thereof  was 
not  objectionable  as  seeking  an  inconsistent 
remedy  to  that  pursued  by  the  petition. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  39,  Pleading,  i  730V^.] 

Appeal  from  District  Court  Ceno  Gordo 
County ;  Clifford  P.  Smith,  Judge. 

Action  in  equity  to  rescind  contract  for 
the  sale  of  land  and  to  recover  payment 
advanced  upon  such  purcbase.  There  was  a 
decree  as  prayed  and  defendant  appeals. 
Affirmed. 

J.  J.  Clark  and  C.  H.  Allen,  for  appellant. 
D.  W.  Hum  and  Cllggett,  Rule  &  Keeler,  for 
appellee. 

WEAVER,  3.  It  is  shown  without  dispute 
that  the  parties  entered  Into  a  written  con- 
tract for  the  sale  by  defendant  to  plaintiff  of 
a  tract  of  land  In  Cerro  Gordo  county,  Iowa. 
There  was  some  snow  on  the  land  at  the 
time,  and  plaintiff  was  not  acquainted  with 
the  character  or  quality  of  the  soil,  except 
as  he  was  able  to  note  It  under  the  then  exist- 
ing conditions.  He  paid  $1,000  at  or  near  the 
date  of  the  contract,  and  went  Into  posses- 
sion, retaining  it  during  the  season  of  1903. 
At  or  near  tbe  close  of  the  year  plaintiff 
refused  to  proceed  further  with  his  contract, 
and  defendant  on  March  1,  1904,  served  writ- 
ten notice  on  him  that  he  (defendant)  had 
elected  to  and  did  rescind  the  contract  be- 
cause of  plaintiffs  failure  to  pay  the  install- 
ment of  purchase  money  due  by  the  terms  of 
tbe  sale.  Soon  after  tbe  service  of  this  no- 
tice defendant  retook  and  has  ever  since  held 
possession  of  the  land.  Plaintiff  brings  this 
action  to  recover  back  the  payment  made  by 
bIm  and  to  bave  tbe  contract  declared  cancel- 
ed; alleging  as  ground  for  such  relief  that  he 
was  Induced  to  enter  Into  said  agreement  by 
the  false  representations  of  defendant  as  to 
tbe  character  and  quality  of  tbe  land,  and 
further  says  that  defendant  has  retaken  and 
ts  in  possession  of  tbe  property.  These  allega- 
tions are  denied  by  tbe  defendant,  who  fur- 
ther alleges  that  plaintiff,  by  remaining  In 
possession  and  use  of  the  land  during  the 
season  of  1903,  waived  his  right  to  rescind. 
By  cross-bin  the  defendant  also  seeks  to  re- 
cover the  purchase  price  of  the  land,  and 
foreclose  his  vendor's  lloi  therefor.  The 
trial  court  found  for  the  plaintiff  that  the 
contract  be  declared  rescinded,  and  decreed 
tbe  CAncellation  thereof  aud  of  tbe  notes 
given  by  plaintifl  for  tbe  deferred  payments. 


Judgment  was  also  rendered  In  plalntUTs 
favor  for  the  $1,000  paid  by  him,  less  an 
amount  allowed  to  defendant  for  the  use  of 
tbe  premises  while  in  plaintifTs  possession. 

Arguments  of  counsel  are  devoted  largely 
to  the  evidence  as  to  the  alleged  false  repre- 
sentations pleaded  by  the  plaintiff.  In  tbe 
view  we  take  of  the  record,  the  truth  of  these 
allegations  Is  not  necessarily  a  controlling 
factor  in  the  case,  and  .we  shall  not  take  the 
time  to  set  out  or  discuss  the  testimony  of  the 
witnesses.  We  may  say,  however,  that  we 
think  It  fairly  tends  to  show  that  the  defend- 
ant did  mislead  the  plaintiff  as  to  tbe  true 
condition  and  quality  of  the  land,  and  that 
under  the  circumstances  shown  the  plaintiff 
was  justified  In  relying  upon,  and  did  in  fact 
rely  upon,  the  representations  so  made  to  blm. 
But,  be  this  as  it  may,  and  whether  good  and 
sufficient  cause  did  or  did  not  exist  for  either 
party  to  rescind  and  abandon  tbe  contract, 
we  are  of  the  opinion  that  the  trial  court  was 
clearly  right  in  holding  that  It  was  In  fact 
rescinded  or  abandoned  by  both,  and  that 
defendant  is  in  no  condition  to  now  insist 
upon  an  enforcement  of  the  agreement  accord- 
ing to  its  terms.  As  we  have  already  stated, 
tbe  defendant  resumed  possession  of  tbe  land 
and  asserted  his  right  thereto  in  a  written 
declaration  that  he  "elected  to  rescind  and 
did  rescind"  the  contract  of  sale.  This  is 
something  more  than  a  mere  declaration  of 
forfeiture  by  which  a  seller  seeks  to  eliminate 
the  rights  of  a  delinquent  purchaser  and  re- 
tain advance  payments  received.  It  is  a 
rescission,  and  a  rescission  implies  tbe  entire 
abrogation  of  the  contract  and  a  restoration 
of  the  benefits  received  from  tbe  other  party. 
This  is  elementary,  and  requires  no  citation 
of  authorities.  It  is  unnecessary  to  consider 
whether  defendant  had  legally  sufficient 
grounds  for  rescission.  He  claimed  the  right 
and  undertjook  to  rescind,  resumed  the  pos- 
session and  control  of  the  property,  and  plain- 
tiff acquiesces  therein  and  makes  no  claim  of 
right  or  title  to  tbe  land.  In  this  condition 
of  affairs,  there  seems  to  be  no  room  for  con- 
troversy that  the  conclusion  of  tbe  trial  court 
was  right  Such  being  tbe  case,  the  points 
raised  by  counsel  respecting  the  Issues  upon 
the  cross-petltlon  and  the  ruling  of  the  court 
thereon  need  not  be  considered. 

It  is  said  on  part  of  appellant  that  by  the 
claims  asserted  In  the  plaintiff's  petition  be 
elected  to  confirm  the  sale,  and  cannot  now 
insist  upon  its  rescission ;  but  as  we  read  the 
petition.  It  does  not  In  any  just  sense  of  the 
word  affirm  or  recognize  tbe  validity  of  tbe 
contract  While  that  pleading  is  not  a  model 
of  clearness  In  expressing  the  pleader's  idea 
of  the  remedy,  aqd  does  not  use  tbe  word 
"rescind,"  It  does  allege  ground  on  which 
rescission  could  be  enforced,  and  avoids  the 
necessity  of  tendering  a  return  of  the  land  to 
the  defendant's  possession  by  alleging  that  a 
defendant  already  has  the  possession.  This 
is  followed  by  a  prayer  for  recovery  of  the 
mon^  be  bad  paid  on  the  contract  and  for 
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the  cancellation  of  the  contract  and  of  the 
notes  given  for  the  deferred  Installments  of 
the  purchase  price.  This  Is  the  essence  of  a 
demand  for  rescission.  The  amendment  to 
the  petition  to  which  the  defendant  excepted 
does  no  more  than  to  plead  the  rescission 
made  by  the  defendant,  and  upon  the  strength 
thereof  asks  judgment  for  a  return  of  the 
advance  payment.  We  think  this  does  not 
make  a  case  where  the  party  seeks  incon- 
sistent remedies  In  the  same  action,  and  may 
be  required  upon  motion  of  the  other  party 
to  elect  between  them.  Plaintiff  had  already 
pleaded  a  cause  of  action  upon  which  he 
sought  to  recover  back  the  advance  payment 
made,  and  the  amendment  does  no  more  than 
add  another  averment  In  support  of  the  same 
prayer  for  relief.  This  Is  also  a  sufiSclent 
answer  to  the  farther  suggestion  that  the 
original  petition  is  for  equitable  relief  while 
the  amendment  pleads  a  demand  for  recovery 
at  law.  The  conclusions  above  Indicated  ren- 
der further  discussion  unnecessary. 

We  have  examined  the  record  and  briefa 
with  care,  and  find  no  reasons  for  disturbing 
the  decree  entered  by  the  district  court,  and 
It  is  therefore  aflSrmed. 


STATE  T.  JUDD. 
(Supreme  Court  of  Iowa.    Nov.  20,  1906.) 

1.  iRDicncBRT— RaqtrisiTES— CnABOiRO   Fel- 
ony. 

In  charging  a  felony,  it  is  unnecessary  for 
the  indictment  to  Include  the  word  "felonious" 
or  "feloniously." 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Infonnatlon,  i|  282, 
263.] 

2.  Sahb— Sttbflusagk. 

Where  the  word  "feloniously"  Is  unneces- 
sarily nsed  in  diarging  a  felony,  it  amounts  to 
no  more  than  saying  that  the  crime  charged  was 
a  felony,  and  cannot  be  construed  as  meaning 
Imowingly  or  with  knowledge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  U  SXl- 
816.] 

3.  Incest— EuMBRTS—SoiKNTKB. 

The  crime  of  Incest  Is  purely  statutory,  and, 
as  scienter  Is  not  included  in  the  definition  con- 
tained in  the  Code,  it  is  not  an  element  of  the 
crime,  and  therefore  need  not  be  alleged  in  the 
indictment  nor  affirmatively  proven  in  order  to 
justify  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Incest,  $  9.] 

4.  Same  —  Bvidenos— Bilationship— Adios- 

8I0N8. 

In  a  prosecution  for  incest,  evidence  on  the 
part  of  the  state  that  defendant  had  lived  with 
certain  people  for  10  years  during  which  time 
she  called  them  "father"  and  "mother"  and  had 
called  the  other  party  to  the  offense  "uncle,"  and 
that  the  person  whom  she  called  mother  had  re- 
ferred to  the  other  party  to  the  offense  as  her 
brother  in  the  presence  of  defendant  was  admis- 
sible as  l)eing  In  the'  nature  of  admissions,  and 
was  not  objectionabie  as  secondary  evidence  of 
relationship, 

[GM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Toh  27,  Incest,  |  11.] 


6.  Same  — Evidence- RBtinoHSHTP—Surn- 

OIENOT. 

In  a  prosecution  for  incest,  evidence  of  le- 
latlonship  of  defendant  with  the  other  party 
to  the  offense  held  sufficient. 

6.  Chimin AL  Law  —  Triai.  —  Admissioit  or 
EVIDENCB— Etfeot— BTIOERCk  Admissibix 
roB  Speoiai,  Pubpose. 

In  a  prosecntion  for  incest,  evidetiee  oa 
cross-examination  that  witness  was  an  uncle  of 
defendant  and  a  brother  of  the  other  party  t0 
the  offense  was  admissible  as  affecting  his  credi- 
bility, notwithstanding  such  answer  might  haws 
some  bearing  on  the  issue  of  relationanipk 

7.  Incest— Evidence— Otheb  Acts  of  IiriKn- 

C0UB8E. 

In  a  prosecntion  for  incest,  evidence  of  on- 
due  intimacy  or  intercourse  prior  to  that  diar> 
ged  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  0«it.  Dig. 
vol.  27,  Incest,  {  11.] 

8.  Witnesses— GHEDiBn.iTT—PREJX7nicx. 

Where  a  witness  on  cross-examination  ai^ 
mitted  her  feelings  against  defendant,  and  said 
that  she  had  grieved  that  defendant  lired  next 
door  to  her,  and  that  she  had  said  that  she 
would  like  to  get  the  family  ont  of  town,  and 
had  talked  with  her  husband  about  it,  it  was 
not  competent  on  redirect  examination  to  go 
into  the  details  as  to  why  she  was  anxious  to  get 
rid  of  defendant 

[Ed  Note.— For  cases  in  point,  see  Cent.  Digi 
vol.  60,  Witnesses,  |  1206.] 

9.  CalMINAL     Law— APPBAl>-HABlfT.E8a     Eb« 

BOB— Examination  of  Witness. 

Where  a  witness  for  the  state,  on  cross- 
examination,  admitted  her  extreme  hostility 
toward  defendant,  and  that  she  had  said  she 
would  like  to  get  the  family  of  defendant  out 
of  tovni,  the  erroneous  admission  on  redirect 
examination  of  testimony  as  to  why  she  want- 
ed to  get  rid  of  defendant  was  without  prejn- 
dice. 

[Ed,  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  it  S137--314a] 

10.  Same  —  iNSTBUcnoRS— Requests— Neces- 

SITT. 

On  a  prosecution  for  incest,  where  defend- 
ant relied  on  evidence  that  the  other  party  to 
the  alleged  offense  was  elsewhere  at  the  time 
it  was  charged  to  Itave  been  committed,  it  was 
not  error  to  omit  specific  reference  thereto  in  the 
charge  to  the  Jnry,  in  the  absence  of  a  request 
for  an  Instmetion  thereon. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  lOM.] 

11.  Incest— Elements— Emission. 

In  a  prosecution  for  incest,  ranlsslon  need 
not  lie  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Incest,  I  6.] 

12.  Same- Evidence— SuFuciENOT- Pknrsa- 

TIOR. 

In  a  prosecntion  fOr  Incest,  penetration  may 
be  inferred  from  circumstances. 

Appeal  from  District  Court,  Hltchell  Oonn- 
ty;  J.  F.  Clyde,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  incest,  and  appeals.    Affirmed. 

C.  D.  Ellis,  O.  E.  Marsh,  and  Roberts  & 
Warner,  for  appellant  Chas.  W.  Mullan, 
Atty.  Gen.,  and  Lawrence  De  Oraff,  for  the 
State. 

LADD,  J.  The  indictment  charged  that 
the  defendant  "did  then  and  there  feloniously 
have  carnal  knowledge  of  one  Homer  Rich- 
ardson, the  said  Homer  Richardson  thai  and 


Digitized  by 


Google 


Iowa) 


STATJfi  ▼.  JUDD. 


tbere  being  tb«  brother  of  said  defendanfa 
motho-."    It  la  contended  that  the  use  of  the 
ivord  "felonlonsly"  la  equivalent  to  charging 
'tliat  the  act  waa  done  knowingly;  1.  e.,  with 
tlie  knowledge  on  the  part  of  the  defendant 
of  her  relationship  to  Homer  Richardson, 
a:nd  that  having  so  alleged,  It  was  incumbent 
on  the  state  to  prove  the  allegation  as  al- 
leged.   At  the  common  law  the  use  of  the 
"vrori  "feloniously"  or  Its  equivalent  In  charg- 
ing felony  was  indispensable  to  an  Indict- 
ment for  felony.    Bowler  v.  State,  41  Miss. 
670;   Mott  V.   State,  29  Ark.   148;   State  v. 
'Williams,  90  Mo.  364;  Kaelin  v.  Com.  (Ky.) 
1  S.  W.  594;  State  v.  Recbintz  (Mont)  52 
Pac.  204.    The  authorities  seem  to  be  In  con- 
flict as  to  whether  the  same  rule  prevails 
'  'When  the  offense  is  one  created  by  statute. 
1    Bishop  on  Grim.   Proc.  584.    All  that  Is 
necessary  In  this  state  la  to  allege  the  facts 
constituting  the  offense  In  ordinary  and  con- 
<riae  language  with  such  certainty  and  In 
■nch  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended  and 
the  court  to  pronounce  judgment  according  to 
law  upon  a  conviction.     Section  5289,  Code. 
And  in  so  doing  It  is  unnecessary  to  include 
the   word    "felonious"    or    "feloniously"    In 
charging  a  felony  (State  v.  Griffin,  79  Iowa, 
668,  44   N.   W.  SIS) ;   or  "burglarious"  or 
"burglariously"  In  charging  burglary  (State 
,Y.  Short,  64  Iowa,  892,  6  N.  W.  584) .    Though 
nnnecessarlly  Inserted  in  the  indictment  bow- 
ever,  such  words  ought  to  be  given  no  greater 
effect  than  would  have  been  accorded  them 
Tmder  the  common-law  system  of  pleading. 
As  here  employed  "feloniously"  would  have 
imparted  no  more  than  that  the  act  charged 
was   a    felony    and    no    other   algnlflcance 
should  be  accorded  the  word  under  the  Code 
system  of  pleading  in  vogue  In  this  state. 
This  Is  equivalent  to  saying  that  If  it  is  not 
descriptive  of  the  identity  of  what  is  legally 
essential  to  the  charge  in  the  indictment  the 
word  may  be  rejected  as  surplusage.    Section 
6290,  Code.    See  State  v.  Newland,  7  Iowa, 
2^,  71  Am.  Dec.  444;  State  v.  Hesner,  55 
Iowa,  494,  8  N.  W.  829 ;  State  y.  Terden,  24 
Iowa.  126;  State  v.  Bailey,  81  N.  H.  521 1 
Peoirfe  T.  Myers,  20  Cal.  76. 

Bven  were  It  to  be  construed  as  meaning 
knowingly  or  with  knowledge  there  Is  author- 
ity for  treating  it  as  surplusage  also.  1  Chit 
Crim.  Law  241 ;  1  Bishop,  Crim.  Proc.  g  506 ; 
Com.  v.  Squire,  1  Mete.  (Mass.)  258.  But 
tbls  we  do  not  determine,  as  "feloniously"  in 
the  connection  used  cannot  be  so  under- 
stood and  amounted  to  no  more  than  say- 
ing the  crime  charged  was  a  felony.  Nor,  in 
the  absence  of  that  word,  was  affirmative 
proof  of  knowledge  on  the  part  of  the  state 
necessary  in  order  to  convict  Incest  ap- 
peared to  have  been  a  capital  offense  in  the 
time  of  the  commonwealth  in  Bngland,  but 
the  statute  was  not  renewed  at  the  Restora- 
tion, and  thereafter  it  was  not  an  indictable 
offense,  the  punialiment  thereof  being  relegat- 
ed  to   the   ecclesiastical    courts.    State  ▼. 


Keesler,  78  N.  0.  469.  The  crime  la  purely 
statutory,  and,  aa  scienter  is  not  Included 
in  the  d^nltlon  contained  In  the  section  of 
our  Code  defining  It  it  is  not  an  element  of 
the  crime  and  therefore  need  not  be  alleged 
in  the  indictment  nor  affirmatively  proven 
in  order  to  justify  a  conviction.  State  v. 
Rennlck,  127  Iowa,  294,  108  N.  W.  169;  State 
T.  Glindemann,  84  Wash.  226,  76  Pac.  800, 
101  Am.  St  Rep.  1001 ;  State  v.  Dana  (Vt) 
10  Ati.  727;  Simon  y.  State,  81  Tex.  Cr.  R. 
186,  20  S.  W.  899,  716,  87  Am.  St  Rep.  802. 
See  State  v.  Newton,  44  Iowa,  45,  16  Am.  & 
Bug.  Bncy.  of  Law  (2d  Bd.)  188;  22  Gyc. 
47.  State  v.  Pennington,  41  W.  Va.  609,  28 
S.  B.  918,  the  point  was  not  involved. 
Whether  proof  of  absence  of  knowledge 
might  be  shown  by  way  of  defense  is  not 
raised  by  the  record  and  therefore  is  not 
considered. 

2.  To  prove  the  relationship  of  the  ac- 
cused to  Homer  Richardson  one  George 
Nelson  testified  that  he  bad  knovni  defendant 
10  years,  and  during  that  period  she  had 
lived  with  Byron  Judd  and  wife,  and,  over 
objection,  was  permitted  to  say  that  he  had 
heard  her  "call  them  father  and  mother 
frequentiy,"  had  heard  her  call  Homer  Rich- 
ardson "uncle"  frequentiy,  and  Mrs.  Judd 
refer  to  Homer  Richardson  several  times  as 
her  brother  In  the  presence  of  defendant  It 
is  urged  that  this  was  not  the  best  evidence. 
Such  proof  la  in  the  nature  of  admissions 
and  not  open  to  this  objection.  That  it  was 
admissible  is  well  established  by  the  author- 
ities. 9tate  V.  Scbaunhurat  34  Iowa,  647; 
People  V.  Jenness,  6  Mich.  305;  Morgan  v. 
State,  11  Ala.  289;  Bergen  v.  People,  17  111. 
426,  66  Am.  Dec.  672. 

It  is  also  contended  that  even  though  ad- 
missible the  evidence  was  Insufficient  to 
establish  relationship,  and,  for  this  reason, 
the  motion  to  direct  a  verdict  of  acquittal  at 
the  close  of  the  state's  evidence  should  have 
been  sustained.  Doubtiess  many  persons  are 
addressed  as  father  or  mother  or  uncle  who 
do  not  sustain  that  relation.  On  this  account 
the  effect  to  be  given  the  use  of  such  terms, 
when  applied  to  particular  persons,  neces- 
sarily depends  much  upon  the  surrounding 
circumstances.  The  relationship  of  a  daugh- 
ter, however,  may  well  be  inferred  from  long 
residence  with  another  whom  she  habitually 
addresses  as  mother  and  that  of  uncle  from 
frequent  reference  to  him  as  such  by  the  ac- 
cused and  of  the  mother  in  her  presence  aa 
brother. 

8.  John  Richardson,  witness  for  the  ac- 
cused, testified,  on  cross-examination,  that 
he  was  a  brother  of  Homer  Richardson  and 
uncle  of  defendant.  This  was  admissible 
as  showing  the  relationship  of  the  witness  to 
the  party  as  affecting  his  credibility  and  this, 
although  the  answer  mlgbt  have  some  bear- 
ing on  the  issue  of  relationship.  The  latter 
might  furnish  ground  for  limiting  the  con- 
sideration of  the  evidence  to  the  credibility 
of  the  witness  but  would  not  justify  ezclud- 
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log  It  Evidence  of  undue  intimacy  or  of 
Intercourse  prior  to  tliat  charged  was  ad- 
missible. State  V.  Hurd,  101  Iowa,  391,  70 
N.  W.  613 :  People  v.  Koller,  142  CaL  621,  76 
Pac.  500;  State  v.  More,  115  Iowa,  178,  88 
N.  W.  322;  State  y.  King,  117  Iowa,  484, 
91  N.  W.  768. 

4.  A  wltnees  freely  admitted  her  feelings 
against  defendant  on  cross-examination,  and 
said  that  she  had  grieved  that  defendant 
and  her  people  lived  next  door  to  her;  that 
she  bad  said  that  she  would  Wke  to  get  the 
family  out  of  the  town  and  bad  tallied  with 
her  husband  about  it,  and,  if  this  should 
happen,  it  would  be  great  benefit  to  herself 
and  husband.  On  redirect  examination  she 
was  asked  why  she  was  anxious  to  get  rid 
of  defendant  and  answered,  over  objection: 
"She  isn't  fit  to  bring  up  children  by."  The 
object  of  this  cross-examination  was  to  show 
the  feeling  of  the  witness  towards  the  accus- 
ed as  bearing  on  her  credibility  and  it  was 
not  competent  to  go  Into  the  details  con- 
cerning the  relations  between  them.  The 
ruling  was  without  prejudice,  however,  as 
the  witness  had  Indicated  her  extreme  hostili- 
ty, and  what  was  said  on  redirect  examina- 
tion could  have  added  nothing  to  the  objec- 
tion she  had  already  expressed. 

5.  The  defendant  relied  on  evidence  that 
Homer  Richardson  was  elsewhere  at  the  time 
of  the  alleged  offense  and  complains  of  the 
court's  omission  to  instruct  with  reference 
thereto.  Such  evidence  tended  directly  to 
negative  the  charge  in  the  indictment,  and,  in 
the  absence  of  a  request  for  an  Inst^ctlon, 
it  was  not  error  to  omit  specific  reference 
thereto  in  the  charge  to  the  Jury. 

6.  Exception  is  taken  to  the  courts  in- 
struction that  penetration  without  emission 
constituted  carnal  knowledge.  This  was  cor- 
rect xhe  statute  of  this  state  has  eliminat- 
ed the  necessity  of  proof  of  emission  in  prose- 
cutions for  rape.  State  v.  Carnagy,  106  Iowa, 
488,  76  N.  W.  805,  and  in  the  recent  case  of 

State  v.     McOruder  (Iowa)  110  N.  W.  , 

we  reached  the  conclusion  that  It  was  not 
essential  to  a  conviction  of  sodomy.  In  a 
review  of  the  early  English  decisions  Ifr. 
Bast  found  that,  prior  to  the  separation  of 
the  colonies  from  the  mother  country,  proof 
of  penetration  alone  was  held  to  constitute 
carnal  knowledge.  1  East,  P.  O.  437.  In  a 
note  to  Smith  v.  State,  80  Am.  Dea  355^  Mr. 
Freeman  expresses  the  opinion  that  this 
"should  settle  the  question  and  establish 
that  emission  is  not  necessary  and  that  pene- 
tration is  sufficient"  Such  appears  to  be  the 
voice  of  the  greater  weight  of  authority  In 
this  country,  though  the  English  courts  sub- 
sequently held  the  two  proofs — penetration 
and  emission — essential.  Waller  v.  State,  40 
Ala.  325;  Comstock  v.  State,  14  Neb.  205, 
15  N.  W.  356;  Osgood  ▼.  State,  64  Wis.  472, 
25  N.  W.  529;  People  v.  Crowley,  102  N.  T. 
234,  6  N.  E.  384.  The  dlfllculty  of  making 
proof  of  emission  has  driven  authorities  to 
the  contrary  to  the  expedient  of  supplying  it 


by  an  inference  thereof  ftom  the  fact  of 
penetration.  But  this  can  only  be  Justified 
when  the  sexual  act  is  shown  to  have  beoi 
completed.  In  Commonwealth  t.  Hussey 
(Mass.)  82  N.  E.  362,  34  Am.  St  Bep^  270 
the  accused  was  Interruiited  after  penetra- 
tion and  yet  the  court  held  him  rightly  con- 
victed of  adultery.  The  same  rule  should 
obtain  in  trials  for  Incest  If,  as  contended, 
one  of  the  objects  of  the  statute  denouncing 
it  is  the  avoidance  of  defective  progeny  an 
equally  potent  reason  for  punishing  adult- 
ery is  the  danger  of  spurious  offspring.  Both 
also  are  condemned  because  obnoxious  to 
domestic  peace  and  social  purity.  Neither 
is  any  the  lees  so  when  penetration  alone 
occiu»,  and  this  is  a  persuasive  argument 
in  favor  of  the  conclusion  we  reach  that' 
proof  thereof  will  sustain  a  conviction  of 
either  crime. 

Lastly,  appellant  insists  that  the  evidence 
was  insufficient  to  sustain  the  finding  that 
there  was  penetration.  This  may  be  in- 
ferred fromi  circumstances.  State  v.  Car- 
nagy, supra.  Here  little  was  left  to  infer- 
ence for  the  witnesses  testified  with  partic- 
ularity to  the  act  of  intercourse.  No  other 
conclusion  could  well  have  been  reached. 

Affirmed. 


STATE  V.  AMANA  SOCIETY. 
(Supreme  Court  of  Iowa.    Nov.  20,  190&) 

1.  BELIOIOUS  SOOIBTIBS  —  COBPOBATB  POWKBS 

— AcquiBiNQ  Pbopebtt. 

A  society  aiming  to  effectuate  the  ideals 
in  religious  life  relating  to  communistic  owner- 
ship and  management  of  property  was  incor- 
porated under  chapter  2  of  title  9  of  the  Cod«, 
permitting  tlie  incorporation  thereunder  of  re- 
ligious organizations,  and  allowing  them  to  ac- 
quire real  property  for  purposes  appropriate  to 
their  creation.  Persona  becoming  members  gave 
all  their  possessions  to  the  society,  and  all  their 
needs  were  thereafter  supplied  out  of  the  prop- 
erty of  the  community.  The  society  liecame 
possessed  of  extensive  property  interests,  with 
which,  in  connection  with  divers  bosineaa  en- 
terprises, it  supplied  the  memlwrB  with  homee, 
tnpport,  and  opportunity  to  follow  their  usual 
avocations.  It  did  not  declare  dividends,  made 
little  accumulation  ot  property,  and  no  money 
was  given  to  any  memlier,  save  to  meet  the  l>are 
necessities  of  a  most  economical  existence. 
Beld,  that  the  society  did  not  exercise  the  func- 
tions of  a  corporation  for  pecuniary  profit  since 
it  was  indispensable  to  the  religions  faith  of  its 
members  that  they  own  their  proper^  in  com- 
mon and  live  a  communistic  life. 

2.  SaVB— EZIBTBNCS— POBUO   POUOT. 

Tlie  organization  and  maintenance  of  a 
communistic  religions  <^rporation  was  not  ob- 
noxious to  public  policy,  though  not  in  accord 
with  prevailing  American  ideals,  and  thoogh 
the  corporation  acquired  considerable  property, 
where  the  property  was  so  managed  as  not  to 
be  injurious  to  the  state. 

Appeal  from  District  Court  Iowa  Oonnty ; 
O.  A.  Byington,  Judge. 

On  application  of  Martha  Wllion,  the  oonn- 
ty attorney  of  Iowa  county  was  ordered  to 
prosecute  the  Amana  Society  "for  the  wrcmg- 
ful  exercise  of  corporate  powers,"  under  chap- 
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ter  9  of  title  21  of  the  Code.  Thereupon  tbe 
county  attorney,  W.  S3.  Wallace,  filed  a  peti- 
tion In  tbe  name  of  tlie  state,  alleging  In 
substance  that  the  society  had  been  Incorpo- 
rated as  a  religious  organization,  and  that,  in 
violation  of  Its  charter  rights,  It  had  engaged 
extensively  In  agricultural  pursuits  and  In 
business  and  manufacturing  enterprises  for 
financial  gain,  and  thereby  had  exceeded  Its 
corporate  powers  and  exercised  those  peculiar 
to  corporations  orgunlzed  for  pecuniary  profit, 
and,  on  this  ground,  prayed  for  the  dissolo- 
tlon  of  the  corporation  and  the  forfeiture  of 
its  privileges  as  such.  The  answer  specifical- 
ly enumerates  the  various  enterprises  of  the 
society  and  the  property  it  owns,  but  denies 
that  any  of  it  is  made  use  of  for  other  than 
religious  purposes.  Trial  to  tbe  court  re- 
sulted lu  the  dismissal  of  tbe  petition.  Tbe 
state  appeals.    Affirmed. 

Chas.  W.  Mullan,  Atty.  Gen.,  and  Lawrence 
De  Graft,  Asst  Atty.  Gen.  (W.  E.  Wallace  and 
S.  H.  Fairall,  of  counsel),  for  the  State.  M. 
J.  Wade,  for  appellee. 

LADD,  J.  Corporations  In  this  state  are 
organized  under  general  laws,  and  are  sepa- 
rated by  the  Code  Into  two  classes — those  for 
pecuniary  profit  and  those  not  for  pecuniary 
profit  In  this  action,  In  tbe  nature  of  pro- 
ceedings in  quo  warranto,  tbe  contention  of 
the  state  is  that  the  defendant,  though  organ- 
ized under  the  statutes  relating  to  corpora- 
tions not  for  pecuniary  profit,  is  exercising 
tbe  functions  of  a  corporation  for  pecuniary 
profit,  in  that  it  is  i)osse8sed  of  extensive  prop- 
erty Interests  with  which,  in  connection  with 
divers  business  enterprises,  the  society  Is  en- 
gaged in  money  making,  and  that,  for  this  rea- 
son,  the  corporation  should  be  dissolved  and 
its  franchise  forfeited.  The  defendant  does 
not  deny  having  property  as  alleged,  nor  that 
sncb  property  Is  so  employed  as  to  yield  a 
fair  retnnt,  but  insists  that  the  purpose  Is 
not  pecuniary  profit  In  tbe  sense  contem- 
plated by  statute. 

The  society  was  first  incorporated  in  1869 
under  chapter  181,  p.  253,  of  the  Acts  of  the 
Seventh  Qeneral  Assembly,  amendatory  to 
chapter  44  of  the  Code  of  1851,  reincorporated 
in  1880  under  tbe  provisions  of  chapter  2  of 
title  9  of  the  Code  of  1873,  and  again  In  1900 
under  chapter  2  of  title  9  of  the  Code.  Sec- 
tion 1642  of  this  title  provides  that  "any  three 
or  mora  persons  of  full  age^  a  majority  of 
whom  shall  be  citizens  of  the  state,  may  in- 
corporate themselves  for  the  establishment  of 
churches,  colleges,  seminaries,  lyceimis,  li- 
braries, fraternal  lodges  or  societies,  tem- 
perance societies,  trades'  unions  or  other  la- 
bor organizations,  agricultural  sodetles,  farm- 
ers' granges,  or  organizations  of  a  benevolent, 
charitable,  scientific,  political,  athletic,  mili- 
tary or  religious  character,  by  signing,  ac- 
Imowledging,  and  filing  for  record  with  the 
county  recorder  of  the  county  where  the  prin- 
cipal place  of  business  is  to  be  located,  arti- 
cles of  Incorporation,  stating  the  name  by 


which  tbe  corporation  or  association  shall  be 
known,  which  shall  not  be  the  same  as  that 
of  any  such  organization  previously  existing, 
Its  business  or  objects,  the  number  or  trustees, 
directors,  managers  or  other  officers  to  con- 
duct the  same,  and  the  names  thereof  for  the 
first  year."  Section  1043  of  the  Code:  "Up 
on  filing  such  articles,  the  persons  signing  and 
acknowledging  the  same,  and  their  associates 
and  successors,  shall  become  a  body  corporate, 
with  tbe  name  therein  stated,  and  may  sue 
and  be  sued.  It  may  have  a  corporate  seal, 
alterable  at  its  pleasure,  and  may  take  by 
gift,  purchase,  devise  or  bequest  real  and  per- 
sonal property  for  purposes  appropriate  to  Its 
creation,  and  may  make  by-laws.  Corpora- 
tions so  organized  shall  endure  for  fifty  years, 
unless  a  shorter  period  Is  fixed  in  the  articles, 
or  they  are  sooner  dissolved  by  three-fourths 
vote  of  all  the  members  thereof,  or  by  act  of 
tbe  General  Assembly,  or  by  operation  of 
law."  Section  1646  of  the  Code:  "No  divi- 
dend nor  distribution  of  property  among  the 
stockholders  shall  be  made  until  the  dissolu- 
tion of  the  corporation."  Section  1647  re- 
lates to  the  selection  of  trustees,  directors,  or 
managers  of  the  corporation.  It  will  be  ob- 
served that,  under  the  first  section  quoted.  It 
is  enough  if  the  organization  be  of  a  religious 
character,  that  under  the  next  section  it  may 
acquire  "real  and  personal  property  for  pur- 
poses appropriate  to  Its  creation,"  and.  by  the 
third  section,  distribution  of  the  property,  by 
dividend  or  otherwise,  prior  to  dissolution  is 
not  allowed.  But  tbe  manipulation  of  prop- 
erty which  may  be  acquired  by  corporations 
of  this  class  so  that  It  shall  yield  a  profit 
and  the  use  of  such  profit  to  promote  its  ob- 
jects Is  not  prohibited.  Indeed,  the  right  to 
the  Income  from  the  beneficial  employment  of 
property  is  one  of  the  incidents  of  ownership. 
Thus  colleges  are  maintained  in  large  part 
from  the  income  derived  from  the  Investment 
of  endowment  funds;  and  the  benevolences 
of  charity  are  continued  indefinitely  from  the 
returns  of  property  dedicated  to  its  use.  The 
distinction  between  corporations  organized 
under  this  chapter  and  those  for  pecuniary 
profit  has  relation,  not  to  whether  tbe  one  or 
the  other  shall  earn  or  receive  an  Income^ 
though  this  may  be  important  as  evidence, 
but  to  the  design  had  In  organizing  and  the 
objects  sought  to  be  attained ;  not  to  methods 
pursued  so  much  as  the  things  to  be  accom- 
plished. If  tbe  purpose  is  to  earn  money  or 
property,  if  financial  gain  is  the  main  or  con- 
trolling object  for  which  the  corporation  is 
created  then,  regardless  of  other  circum- 
stances. It  is  within  the  class  designated  as 
corporation  for  pecuniary  profit  See  Santa 
Clara  Female  Academy  v.  Sullivan,  116  IlL 
375,  6  N.  E.  183,  56  Am.  Hep.  776.  But  if  or- 
ganized for  one  of  the  purposes  enumerated 
In  the  statute  quoted,  as  for  the  promotion  of 
tbe  doctrines  of  some  sect  in  religion  or  for 
education  or  some  charity,  and  the  property 
acquired  and  the  income  therefrom  is  essential 
to  effectuate  sucb  purpose,  and  Is  so  emr 
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ployed  tbeD  them  are  incidental  to  the  main 
object  of  the  organization  and  the  corporation 
cannot  be  said  to  exiBt  for  pecuniary  profit 

The  Legislature,  while  expressly  allowing 
such  corporations  (not  for  pecuniary  profit) 
to  acquire  and  hence  to  hold  property,  has 
limited  this  to  an  amount  appropriate  for  the 
purposes  of  their  creation.  To  be  thus  ap- 
propriate It  is  not  enough  that  the  property 
sustain  a  slight  or  remote  connection  with  the 
purposes  contemplated.  The  mere  fact  that 
money  may  be  necessary  to  meet  expenses 
will  not  authorize  the  corporation  to  engage 
in  some  Independent  bnsiness  enterprise  to 
«am  It  Thus  a  corporation  organized  to 
teach  the  gospel  according  to  the  doctrines  of 
the  Methodist  Episcopal  Church  may  not  en- 
gage In  the  construction  of  a  business  block 
«n  credit  First  M.  B.  Church  t.  Dixon,  178 
111.  260,  52  N.  B.  887.  Obylously  the  power 
to  acquire  and  make  use  of  property  was  in- 
tended to  be  incidental  to  and  in  aid  of  the 
power  conferred  to  accomplish  certain  pur- 
poses through  the  organization  of  a  corpora- 
tion, and,  like  incidental  or  implied  powers 
generally,  must  be  directly  and  immediately 
appropriate  to  the  execution  of  the  porposes 
designed.  This  does  not  mean  that  the  prc^ 
erty  or  enterprise  shall  be  indispensable.  If 
reasonably  necessary  and  convenient  to  carry 
Into  effect  the  purposes  of  the  corporation,  it 
Is  within  the  rale  of  the  statute,  and,  in- 
deed, that  with  respect  to  Incidental  or  Im- 
plied powers  of  corporations  generally  as  ap- 
pears from  the  numerous  authorities  cited  by 
both  parties.  Nor  does  it  mean,  as  the  At- 
torney General  seems  to  contend,  that  In  no 
event  may  snch  a  corporation  engage  In  secn> 
lar  work.  If  so,  the  vast  accumulations  held 
for  the  endowment  of  institntlons  of  learning 
and  sustentation  of  charity  most  remain  un- 
productlTe,  for  to  Invest  In  stocks  or  bonds  or 
in  property  prodncing  an  income  would  be  to 
engage  in  a  secular  occupation  foreign  to  the 
purposes  of  its  creation;  and  the  use  would 
be  limited  to  the  consumption  of  the  funds 
until  exhausted.  Such  is  not,  and  ought  not 
to  be,  the  law.  Institutions  are  supported 
with  money,  and  money  is  the  product  of  la- 
bor, and  labor  Is  more  or  less  tinged  with  a 
secular  character.  In  constmlng  a  clause  of 
the  Constitution  of  Illinois  declaring  exempt 
from  taxatl(»i  such  property  as  might  be 
deemed  necessary  for  school  purposes  Mr. 
Justice  Miller  said:  "We  think  the  distinc- 
tion very  broad  between  property  contribut- 
ing to  the  purposes  of  a  school,  made  to  aid 
in  the  education  of  persons  in  that  school, 
and  that  which  is  directly  and  immediately 
subjected  to  use  in  the  school.  The  pur* 
poses  of  a  school  and  the  school  itself  are  not 
identical.  The  purpose  of  a  college  or  uni- 
versity is  to  give  youth  an  education.  The 
money  which  comes  from  the  sale  or  rent  of 
land  dedicated  to  that  object  aids  this  pur- 
pose and  lands  so  held  or  leased  are  held  for 
school  purposes.  In  the  fullest  and  clearest 
sense."    Northwestern  University  y.  People,  TO 


U.  S.  809,  25  li.  Ed.  387.  And  In  Book  Asmtstf 
M.  B.  Church  v.  Hinton  (Tenn.)  21  S.  W.  321. 
19  L.  R.  A.  289,  the  purpose  of  a  tK>olc  concera 
was  the  dissemination  of  religions  knowledse 
by  the  publication  of  txx^s  and  perlodic^la, 
and  from  the  profits  derived  therefrom  to  sup- 
port superannuated  and  worn-out  ministers, 
their  wives,  widows,  and  children.  Tbough  It 
did  a  bnsiness  of  over  1836,800  per  wnnnm. 
16,000  of  which  was  received  from  ontside  or 
secnlar  work.  It  was  held  to  be  both  a  rtiig- 
tons  and  charitable  corporation,  and  its  prop- 
erty declared  exempt  from  taxation  under  a 
provision  of  the  Constitution  of  Tennessee  ex- 
empting therefrom  all  property  used  exclu- 
sively for  the  purposes  of  religions,  dbarit- 
able,  sclentiflc,  literary,  or  educational  Instita- 
tlons.  We  think  the  statute  fomlabea  a  sat- 
isfactory test  The  property  must  be  ap- 
propriate for  the  purposes  for  which  the  cor- 
poration Is  created,  and  whether  tbns  appro- 
priate necessarily  depends  on  the  nature  of 
the  property  and  the  use  to  which  It  Is  de- 
voted, as  well  as  the  particular  purposes  It  1> 
expected  to  subserva 

The  defendant  is  an  organization  of  a 
religious  character.  The  charitable  and  bene- 
volent objects  Included  are  snch  only  as  are 
enjoined  as  duties  In  the  exercise  of  that 
Christian  faith  for  the  promotion  of  whidi 
the  corporation  was  created.  The  preamble 
to  the  Constitution,  whidi  is  the  foundation 
of  all  the  articles  of  incorporation,  recites 
the  emigration  of  the  "community  of  Tme 
Inspiration"  from  Oermany  to  this  conntrjr 
in  1843  "for  the  sake  of  civil  and  religioos 
liberty,"  its  settlement  at  Ebenez^-,  near 
Buffalo,  N.  Y.,  and  removal  therefrom  to 
Iowa  county  "according  to  the  known  will  of 
God."  The  purposes  of  incorporating  may  be 
gathered  from  this  constitntlon. 

The  first  article,  after  acknowledging  the 
foundation  to  be  God  and  "the  faith  which 
He  worked  in  us  according  to  His  free  grace 
and  mercy,"  declares  that:  "The  purpose  of 
our  association  as  a  religions  society  is  there- 
fore no  worldly  or  selfish  one,  bat  the  purpose 
of  the  love  of  God  in  His  vocation  of  grace 
received  by  as,  to  serve  Him  in  the  Inward 
and  outward  bond  of  union,  according  to  His 
laws  and  His  reqnlrements  in  our  own  con- 
sciences, and  tbns  to  work  out  the  salvation 
of  our  souls,  through  the  redeeming  grace 
of  Jesus  Christ  in  self-denial,  in  the  obedi- 
ence of  our  faith  and  in  the  demonstration  of 
oar  faithfulness  In  the  Inward  and  outward 
service  of  the  community  by  the  power  of 
grace,  which  God  presents  us  with.  And  to 
fulfill  this  duty  we  do  hereby  covenant  and 
promise  collectively  and  each  to  the  other  hjr 
the  acceptance  and  signing  this  present  coo- 
stitutlon. 

"Article  2.  In  this  bond  of  union  tied  by 
God  among  ourselves,  it  is  our  unanimons 
will  and  resolution  that  the  land  imrdiased 
here,  and  that  may  hereafter  be  porchaaed, 
shall  be  and  remain  a  common  estate  and 
property,  with  all  Improvements  thereupon 


Digitized  by 


Google 


lowaj 


STATB  V.  AMANA  SOCIETT. 


897 


and  all  appurtenances  thereto,  as  also  with 
all  the  labors,  cares,  troubles,  and  burdens, 
of  which  each  member  shall  bear  his  allotted 
share  with  a  willing  heart." 

The  third  declares  that  "agriculture  and 
raising  of  cattle  and  other  domestic  ani- 
mals, In  connection  with  some  manufactur- 
ing and  trades,  shall,  under'  the  blessing 
of  God,  form  the  means,  of  sustenance  of 
this  society.  Out  of  the  Income  of  the  land 
and  other  branches  of  industry  the  com- 
mon expenses  of  the  society  shall  be  defray- 
ed. The  surplus,  If  any,  shall  from  time 
to  time  be  applied  to  the  Improvement  of  the 
commoQ  estate  of  the  society,  to  the  building 
and  maintaining  of  meeting  and  school 
houses,  printing  establishments,  to  the  sup- 
port and  care  of  the  old,  sick,  and  infirm 
members  of  the  society,  to  the  founding  of 
a  business  and  safety  fund,  and  to  benevolent 
purposes  in  general.  Article  4  relates  to  the 
management  of  the  society's  aftalrs,  and  ar- 
ticle 5  requires  every  one,  upon  becoming  a 
member,  to  surrender  all  his  property  to  the 
trustees,  for  which  a  receipt  Is  given. 

"Article  6.  S^very  member  of  this  Society, 
Is,  besides  the  free  board  and  dwelling,  and 
the  support  and  care  secured  to  blm  in  his 
old  age,  sickness,  and  infirmity,  further  en- 
titled out  of  the  common  fund  to  an  annual 
stun  of  maintenance  for  himself  or  herself, 
children  and  relations  in  the  Society,  and 
these  annual  allowances  shall  be  fixed  by  the 
trustees  for  each  member  single  or  In  fami- 
lies, according  to  Justice  and  equity,  and  shall 
be  from  time  to  time  revised  and  fixed  anew. 
And  we  the  undersigned  members  of  this 
corporation  In  consideration  of  the  enjoyment 
of  these  blessings  in  the  bond  of  our  Ck>m- 
munlon,  do  hereby  release,  grant,  and  quit- 
claim to  the  said  corporation,  for  ourselves, 
our  children,  heirs  and  administrators,  all 
claims  for  wages  and  Interest  of  the  capital 
paid  in  to  the  common  fund,  also  all  claims 
of  any  part  of  the  income^  and  profits,  and 
of  any  share  In  the  estate  and  property  of 
the  Society  separate  from  the  whole  and  com- 
mon stock." 

Article  7  provides  for  the  care  of  orphans, 
and  article  8  for  the  repayment  of  the  amount 
received,  to  any  member  receding  from  the 
society. 

The  new  articles  of  Incorporation  in  sab- 
stance  are  repetition  of  the  constitution,  and 
In  the  last  the  business  and  object  of  the  so- 
ciety Is  declared  to  be:  "First.  To  promote 
the  spiritual  and  temporal  welfare  and  happi- 
ness ot  its  members  and  to  enhance  and  ad- 
vance them  in  religious  teachings,  worship 
and  practices  and  to  elevate  them  to  a  higher 
and  better  state  in  Christian  life  and  duty 
and  as  Is  set  forth  and  designated  In  the  con- 
stitution and  by-laws  of  said  society,  and  to 
carry  out  the  plan  and  objects  disclosed  in 
the  constitution." 

It  Is  manifest  from  these  extracts  from  the 
articles  and  constitution  that  the  corporation 
was  organized  to  aid  in  effectuating  certain 
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Ideals  In  religious  life,  especially  those  relat- 
ing to  communistic  ownership  of  property; 
and  the  state  insists  that  such  ownership 
and  the  management  of  the  property  for  the 
maintenance  of  the  community  cannot  be 
other  than  purely  secular  and  is  inappropri- 
ate to  religious  purposes.  Possibly  a  major- 
ity of  Chrlstalns  have  concluded  that  com- 
munity ownership  of  property  apparently  or- 
dained by  the  Apostles  was  merely  temporary 
but  this  opinion  has  not  been  shared  by  all. 
The  Moravians,  Shakers,  the  Oneida  Com- 
munity, and  more  recently  the  Zionists,  have 
thought  otherwise.  No  one  will  claim  that 
the  doctrine  Is  entirely  without  support  In 
the  Scriptures.  Those  who  became  believers 
on  the  day  of  Pentecost,  we  are  told,  not 
only  continued  "steadfastly  In  the  Apostles' 
doctrine,"  but  "were  together,  and  had  all 
things  in  common,  •  •  •  sold  their  pos- 
sessions and  goods,  and  parted  them  to  all 
men,  as  every  man  had  need.  •  •  • 
Neither  said  any  of  them  that  aught  of  the. 
things  which  he  possessed  was  his  own;  but 
they  bad  all  things  In  common.  •  •  * 
Neither  was  there  any  among  them  that  lack- 
ed ;  for  as  many  of  them  as  were  possessors 
of  lands  or  houses  sold  them,  and  brought 
the  prices  of  the  things  that  were  sold,  and 
laid  them  down  at  the  Apostles'  feet ;  and  the 
distribution  was  made  unto  every  man  ac- 
cording as  he  had  need."  Why  was  this 
done?  Merely  as  a  temporary  expedient,  or 
shall  the  awful  fate  of  Ananias  and  Sapphira 
for  concealing  a  part  of  the  price  of  their 
property  be  accepted  as  proof  that  communal 
life  was  enjoined  as  one  of  the  doctrines  of 
the  Christian  faith?  It  is  not  within  the 
province  of  any  department  of  the  govern- 
ment to  settle  differences  In  creeds,  and  the 
courts  ought  not  to  arrogate  to  themselves 
the  power  to  restrain  or  control  their  free 
exercise  of  any,  so  long  as  this  shall  be  harm- 
less. It  Is  not  for  them  to  determine  what 
ought  or  ought  not  to  be  an  essential  element 
of  religious  faith.  The  law  will  not  under- 
take to  discriminate  between  religions  or 
creeds,  nor  will  it  assume  to  say  that  any 
point  of  doctrine  Is  unreasonable,  or  should 
be  eliminated,  or  that  it  is  unsuitable  to  the 
times,  save  as  may  be  necessary  in  the  con- 
sideration of  temporal  consequences.  No  mat- 
ter how  absurd  the  doctrine  may  appear  to 
others,  those  who  accept  It  are  entitled  to 
the  protection  of  the  law.  In  this  country 
the  conscience  Is  not  subject  to  any  bumnn  law 
and  the  right  to  Its  free  exercise,  so  long  as  this 
Is  not  Inlmicable  to  the  peace  and  good  order 
of  society,  is  guarantied  by  the  Constitution. 
The  members  of  the  defendant  society  re- 
gard the  mode  of  life  described  in  the  Acts 
of  the  Apostles  as  an  essential  part  of  their 
religion.  Their  motion  Is  that  people  are 
placed  In  this  world  for  the  one  purpose  ot 
saving  their  souls,  and  that  this  requires  the 
crucifixion  of  such  desires  and  appetltles  as 
divert  attention  from  God.  Their  aim  Is 
to  live  such  a  life  as  Christ  lived.    To  at- 
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tain  this  tbey  believe  It  necessary  tbat  erety- 
thing  be  beld  In  common ;  tbat  each  Individ- 
ual be  relieved  from  the  cares  and  burdens  of 
separate  property  ownership,  to  the  end  that 
selfishness  may  be  eradicated;  and  that  all 
may  enjoy  the  better  opportunity  of  knowing 
and  serving  God.  This  is  an  essential  ele- 
ment of  their  religioos  faith,  and  this,  when 
Innocent  of  injurious  consequences,  is,  as  we 
think,  the  test  to  be  applied  in  determining 
whether  such  enterprises  as  those  carried  on 
by  the  Amana  Society  may  be  prosecuted  by 
a  corporation  not  organized  for  pecuniary 
profit. 

The  Attorney  General,  in  rapport  of  bis 
argument  that  the  ownership  and  manage- 
nent  of  the  property  Is  not  for  a  religious 
purpose,  quotes  numerous  definitions  of  re- 
ligion by  eminent  scholars  and  divines,  and 
then  eloquently  summarizes  them  by  saying: 
"Religion  pertains  to  the  spiritual  belief  and 
welfare  of  man,  as  distinguished  from  his 
physical  wants  and  necessities.  It  relates 
to  the  ethics  of  life  and  to  the  hope  and  be- 
lief in  immortality.  Secular  business  and 
pursuits,  upon  the  other  band,  are  those  per- 
taining to  the  material  and  physical  wants 
of  man,  and  are  clearly  distinguished  from 
things  spiritnal  or  holy.  They  relate  to  tem- 
poral as  distinguished  from  eternal  interests; 
not  Immediately  or  primarily  respecting  the 
soul,  but  the  body."  Theoretically  the  dis- 
tinctions pointed  out  may  be  correct  Prac- 
tically religion  may  not  l>e  so  completely 
separated  from  the  afTalrs  of  this  life.  The- 
ology, the  science  of  religion — ^that  is,  of 
formulating  our  thinking  with  respect  to  re- 
ligion— has  steadily  insisted  upon  connecting 
religion  with  the  life  men  lead  and  the  things 
they  do  In  this  world.  Indeed,  the  great  re- 
ligions stmggles  of  the  past  have  come  in 
most  cases  from  the  undertaking  of  men  to 
impose  on  other  men,  not  their  religion,  but 
tbelr  science  of  religion;  and  against  this, 
mtlier  than  religion,  as  defined  by  the  Attor- 
ney General,  the  law  has  interposed  its  shield 
of  protection.  When  theologians  formulate 
their  conclusion  that  anything  such  as  a  par- 
ticular mode  of  life  is  essential  to  the  at- 
tainment of  the  promised  benefits  of  a  re- 
ligion. It  Is  not  for  the  courts  by  resorting  to 
the  definitions  of  lexicographers  to  perform 
the  ungracious,  if  not  herculean,  task  of  de- 
termining whether  tills  Is  so.  The  anticipat- 
ed advantages  of  nearly  every  religion  or 
creed  are  made  dependent  on  the  life  its  fol- 
lowers live,  and  the  criticisms  oftenest  heard 
are  that  the  exalted  doctrines  of  righteous- 
ness professed  are  too  frequently  forgotten 
in  the  ordinary  pursuits  of  life,  and  that  the 
contests  for  wealth  in  some  circles  are  wedg- 
ed with  the  rapacity  of  beasts  of  prey.  Sure- 
ly a  scheme  of  life  designed  to  obviate  such 
results,  and  by  removing  temptations,  and 
all  the  Inducements  of  ambition  and  avarice, 
to  nurture  the  virtues  of  >:nseiflshne8s,  pa- 
tience, love,  and  service,  ought  not  to  be  de- 


nounced as  not  pertaining  to  rrilglon  when 
Its  devotee  regards  it  as  an  easentiai  tenet  of 
their  religions  faith. 

In  ascertaining  whether  various  properties 
of  the  society  are  for  religious  purposes,  these 
should  be  viewed  somewhat  from  tbe  stand- 
point of  its  members.  From  tliat  viewpoint 
its  dilTerent  enterprises  are  dearly  within 
the  rule  stated  by  the  Attorn^  General,  that 
this  must  "be  convenient  and  appropriate 
to  religious  work  and  ceremonies  and  to  tbe 
worship  of  God  according  to  their  beUeT'; 
for  it  is  indispensable  to  their  religious  faith 
that  they  own  their  property  In  common  and 
live  a  communal  life.  As  a  religious  principal 
they  have  agreed  to  this  and  to  devote  their 
common  labor  to  their  common  support. 
None  can  be  said  to  derive  any  pecuniary 
benefit  therefrom  in  the  sense  In  which  that 
expression  is  nsed  in  the  statute.  No  divi- 
dends are  declared,  and  no  money  Is  given  to 
any  member,  save  to  meet  the  t>are  necessi- 
ties of  the  most  economical  existence.  Neith- 
er tbe  trustees  nor  any  of  the  members  de- 
rive any  personal  profit  from  what  tbey  do 
beyond  the  necessities  of  existence.  Upon 
becoming  a  member  every  one  surrenders 
all  his  property  to  the  society,  and  there- 
upon stands  upon  an  equal  footing  with  those 
who  have  become  members  without  property 
to  surrender.  The  poor  enjoy  precisely  the 
same  privileges  as  those  who  were  once  rich. 
No  compensation  is  made  for  work;  those  ex- 
ercising control  and  assuming  great  respon- 
sibilities sharing  equally  with  the  homblest 
person  in  the  community.  Of  necessity,  real 
estate  has  been  acquired  and  different  in- 
dustrial enterprises  undertaken.  Only  in  tbia 
way  could  tlie  members  be  provided  witn 
homes,  support,  and  the  opportunity  to  fol- 
low their  customary  avocations.  The  society 
now  consists  of  atmut  1,750  people,  and  It 
owns  26.225.6  acres  of  land  In  Iowa  and  Jolm- 
son  counties  of  the  estimated  value  of  $40 
per  acre,  nearly  half  or  which  is  either  culti- 
vated or  used  for  meadow  or  pasture,  and 
the  remainder  unsubdued  brush,  timber,  «* 
swamp  land.  On  this  land  are  situated  7 
villages  containing  280  dwelling  bouses  in 
which  the  members  of  the  community  live, 
2  woolen  and  1  cotton  factory,  including 
11  buildings  connected  therewith,  7  sawmills, 
4  hotels,  7  general  stores,  3  drug  stores,  7 
blacksmith  shops,  3  lumber  yards,  and  51 
bams.  Horses,  cattle,  hogs,  and  sheep  of  the 
estimated  value  of  $70,466  are  kept  The  prod- 
ucts of  agriculture  averaged  during  tbe  three 
years  preceding  1906  about  $80,000  annually, 
while  the  output  of  the  mills  was  $325.9<*>4: 
the  average  sales  from  the  stores  was  $1SG.- 
858;  from  the  lumber  yards  $25,081.  Live 
stock  was  bought  and  sold  amounting  in 
value  to  $123,322,  and  other  farm  products 
to  that  of  $41,839.  Two  hundred  persons, 
not  members  of  the  society,  were  employed 
at  an  expense  of  $26,000  per  annum.  And 
yet  all  their  income  was  necessary  and  made 
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use  of  for  the  support  of  tbese  people.  But 
It  baa  not  been  the  purpose  of  tbe  society 
to  expand  its  business  in  any  line,  nor  to  pro- 
cure a  greater  Income  tban  necessary  to 
meet  tbe  needs  of  the  community  and  main- 
tain all  the  members  In  a  manner  consistent 
with  the  tenets  of  their  religious  faith. 
Every  Industry  is  essential  to  this  result. 
If  tracts  of  land  have  been  sold  and  others 
purchased,  this  has  been  done,  not  for  the 
purposes  of  speculation,  but  to  better  meet 
tbe  needs  of  tbe  society.  Aside  from  some 
improvements  essential  to  the  economic  use 
of  the  property  and  tbe  incidental  increase 
in  tbe  value  of  land,  there  has  been  little  or 
no  accumulation  In  the  way  of  property, 
change  In  methods  or  progress  for  many 
years.  The  members  have  held  steadily  to 
the  original  design  of  its  founders,  seeking  not 
the  riches  of  this  world,  but  of  living  accord- 
ing to  the  models  of  those  early  Christian  so- 
cieties which  existed  In  the  days  of  tbe  Apos- 
tles. 

Lastly,  It  is  argued  that  the  organization 
and  maintenance  of  such  a  society  is  ob- 
noxious to  sound  public  policy.  Certain  It  Is 
that  tbe  status  of  the  individual  members 
Is  not  in  accordance  with  prevailing  Ameri- 
can ideals.  Community  life  is  thought  by 
many  to  be  Inconsistent  with  the  develop- 
ment of  individuality,  and  to  be  destructive  ^ 
of  the  Incentives  to  individual  growth  and  1 
higher  living.  But  In  this  country  all  opinions 
are  tolerated  and  entire  freedom  of  action 
allowed,  unless  this  interferes  in  some  way 
with  tbe  rights  of  others.  Each  individual 
must  determine  for  himself  what  limit  be 
shall  place  upon  bis  aspirations,  and.  If  be 
chooses  to  smother  his  ambitions,  the  public 
has  no  right  to  Interfere.  Nor  can  tbe  ac- 
quiring of  considerable  property  be  objection- 
able. If  managed  so  as  not  to  be  injurious 
to  state.  No  claim  is  made  that  a  monopoly 
has  been  created,  nor  would  the  evidence 
support  such  a  claim  if  made.  But  it  Is  ar- 
gued tliat  as  tbe  society  has  acquired  all  the 
land  in  a  township,  and  therefore  may  ex- 
ercise control  ov^  one  political  division,  it 
may  extend  this  to  others  and  finally  gain 
control  over  the  affairs  of  the  entire  state. 
Counsel  concede  that  this  is  improbable,  but 
argue  it  as  a  logical  sequence.  The  history 
of  the  Mormon  Church  may  furnish  some 
evidence  that  tbe  future  in  such  matters  can- 
not be  foretold.  The  fate  of  other  similar 
enterprises  during  the  past  century,  such  as 
the  Brook  Farm,  the  Phalanxes,  and  other 
experiments  of  the  followers  of  Fourier, 
Owens,  and  otbers,  and  those  described  in 
the  decisions  below,  indicate  that  tbe  peril 
is  not  at  all  imminent.  So  long  as  selfishness 
is  tbe  controlling  passion  of  tbe  buman 
iieart,  the  individual  In  all  probability  will 


be  safe  as  against  tbe  encroachments  of  com- 
munism.   At  any  rate,  it  will  be  time  enough 
to  obviate  the  danger  when  if  ever  it  is  se- 
riously threatened  with  appropriate  legisla- 
tion.    Had  these  people  formed  themselves 
into  a  voluntary  association,  unincorporated, 
and,  as  such,  acquired  the  property  involved 
In  this  case  and  operated  the  various  enter- 
prises, there  could  have  been  no  objection. 
Neither  tbe   common   law   nor  any   statute 
of  this  state  prohibited  such  a  course.    Such 
an  association  and  its  trusteeship  of  proper- 
ty for  Its  members  in  common  has  been  held 
in   numerous   decisions  to  be   in   harmony 
with   public  policy.     Schriber   v.    Rapp,   6 
Watts  (Pa.)  351,  30  Am.  Dec.  327;  Gass  v. 
Williite,  2  Dana  (Ky.)  170,  26  Am.  Dec.  446; 
Walte  V.  Merrill,  4  Greenl.  (Me.)  102,  16  Am. 
Dec.  238;  Goesele  v.  Bkne'ler,  14  How.  (C.  S.) 
590,  14  L.  Ed.  664;  Schwartz  v.  Duas,  187 
n.  S.  8,  23  Sup.  Ct  4,  47  L.  Ed.  63;  Ellis  v. 
Newbrough,  6  N.  M.  181,  27  Pac.  490.    See 
Bnrt  V.  Oneida  Community  (N.  Y.)  33  N.  E. 
S07,  19  L.  R.  A.  297.    On  no  tenable  ground 
can  doing  precisely  tbe  same  things  through 
a  corporation  be  held  opposed  to  public  poli- 
cy.    On  these  considerations  we  reach  the 
conclusion  that  the  defendant  society  has 
not  exceeded  its  powers  as  a  religious  cori>or- 
ation.    Secular  pursuits,  such  as  those  con- 
ducted by  It,  are  not  ordinarily  to  be  re- 
garded as  incidental  to  the  powers  of  a  relig- 
ious corporation  for  the  very  good  reason 
that  ordinarily  they  bear  no  necessary  rela- 
tion .to  the  creed  it  is  organized  to  promote. 
But,  where  the  ownership  of  property  and 
the  managem^t  of  business  enterprises  in 
connection  tberewtth  are  in  pursuance  of  and 
in  conformity  with  an  essential  article  of  re- 
ligious faith,  ttaeae  cannot  be  held,  in  tbe 
absence  of  any  evidence  of  injurious  results, 
to  be  in  excess  of  the  powers  conferred  by 
the  law  upon  corporations.     We  have  dis- 
covered no  decision  touching  the  question 
decided;  but,  in  view  of  the  spirit  of  tolerance 
and  liberality  which  has  pervaded  our  insti- 
tutions from  the  earliest  times,  we  have  not 
hesitated  In  giving  the  statute  an  Interpreta- 
tion such  as  is  warranted  by  its  language 
and  which  shall  avoid  tbe  persecution  of  any 
and  protect  all  in  the  free  exercise  of  reli- 
gious  faith,   regardless  of   what  that  faith 
may  be.    Under  the  blessings  of  free  govern- 
ment, every  citizen  should  be  permitted  to 
pursue  that  mode  of  life  which  Is  dictated 
by  his  own  conscience,  and  if  this,  also,  be 
exacted  by  an  essential  dogma  or  doctrine 
of  his  religion,  a  corporation  organized  to  en- 
able him  to  meet  tbe  requirement  of  bis  tt^th 
is  a  religious  corporation  and  as  such  may 
own  property  and  carry  on  enterprises  ap- 
propriate to  the  object  of  Its  creation. 

This  is  the  conclusion  reached  by  the  dis- 
trict court,   and  Its  judgment  is  affirmed. 
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8TATH  T.  THOMAS. 
(Supreme  Court  of  Iowa.    Nov.  21,  1906.) 

1.  HouiciDi}— Tbial — Issues  and  Pboot. 

An  indictment  for  homicide  charged.  In  the 
first  count  the  administration  of  hydrate  of 
chloral  and  certain  poisons  to  the  grand  jurors 
unknown.  The  second  count  charged  that  death 
was  caused  by  some  means,  drugs,  poisons,  in- 
struments, and  weapons  to  the  grand  jurors 
unknown.  Held,  that  proof  of  death  by  the  ad- 
ministmtion  of  chloroform  was  admissible  under 
either  count,  so  that  defendant  was  not  preju- 
diced by  the  court's  submission  of  the  first 
count  only  to  the  jury,  though,  at  the  time 
the  evidence  showing  death  by  the  administra- 
tion of  chloroform  was  admitted,  the  prosecu- 
tion depended  on  both  counts  for  a  conviction, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  f  236.] 

2.  Gbiuihal  Law  —  Alibi  —  SnFFioiEKcr  of 
Pboof. 

While  the  defense  of  alibi  must  be  made 
out  for  a  defendant  by  the  preponderance  of 
the  evidence,  defendant  is  entitled  to  an  ac- 
quittal if  all  the  evidence,  including  that  re- 
lating to  alibi,  raises  a  reasonable  doubt  as 
to  defendant's  guilt  of  the  crune  charged. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  !  1290.] 

8.  Same — Inbtbtjotion. 

An  instruction  that  accused  was  not  re- 
qaired  to  prove  the  defense  of  alibi  beyond  a 
reasonable  doubt,  but  was  entitled  to  an  ac- 
quittal if  the  evidence  raised  a  reasonable  doubt 
of  defendant's  presence  at  the  time  and  place, 
of  the  commission  of  the  crime  charged,  etc.,* 
sufficiently  directed  the  jury  to  take  into  ac- 
count the  evidence  relating  to  alibi  in  deter- 
mining whether  they  were  satisfied  beyond  a 
reasonable  doubt  on  all  the  evidence  as  to  de- 
fendant's guilt 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1834.]' 

4.  Homicide— Dkath  by  Poison— Deobeb  of 
Offenbe— Malice  AroEETHOuaHT. 

Under  Code.  §  4728,  providing  that  all  mur- 
der perpetrated  by  means  of  poison  is  murder 
in  the  first  degree,  the  administration  of  poison 
to  another  unlawfully,  and  with  bad  intent  con- 
stitutes malice  aforethought  without  a  specific 
intent  to  kill ;  and  hence  an  instruction  that. 
If  defendant,  with  bad  intent,  caused  poison  to 
be  taken  b^  deceased,  which  caused  her  death, 
he  was  guilty  of  murder  in  the  first  degree, 
otherwise  he  was  not  guilty,  was  not  objection- 
able on  the  theory  that  sudi  act  might  con- 
stitute manslaughter. 

[Ed.  Note.— For  cases' in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  !§  36-3a] 

5.  Cbiuinal  Law— Confessions. 

A  statement  alleged  to  have  been  made  by 
accused,  to  a  physician,  that  be  had  given  de- 
ceased too  much  "knock-out  drops,"  that  he 
did  not  intend  to,  and  that  it  was  a  mistake, 
in  itself  negatived  any  intent  to  kill,  and  did 
not  constitute  a  confession,  within  Code,  S  5491, 
providing  that  the  confession  of  the  defendant, 
unless  made  in  open  court  would  not  warrant 
a  conviction,  unless  accompanied  by  other  proof 
that  the  offense  was  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Homicide,  §|  1139,  1140.] 

6l  Same  —  Appeal  —  Discbetion  —  Obdeb 
OF  Pboof. 

The  exercise  of  the  trial  court's  discretion, 
with  reference  to  the  order  of  the  introduction 
of  evidence,  will  not  be  interfered  with,  on  ap- 
peal, unless  it  is  made  to  appear  that  the  rul- 


ing was  not  in  the  furtherance  of  Juatioe,  and 
was  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Criminal  Law,  f  8063.] 

7.  Same— Bebdttal. 

Where  the  body  of  deceased  was  not  found 
until  3  o'clock  on  Sunday  afternoon,  evidence 
of  a  conversation  between  witnesses  and  de- 
fendant on  Sunday  morning,  in  which  be  de- 
clared that  deceased  had  committed  suicide,  was 
admissible  to  rebut  the  defense  of  suicide. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1615.] 

8.  Same— Misconduct  of  Counsel. 

In  a  prosecution  for  homicide,  a  witness 
for  defendant  was  shown  to  have  been  an  in- 
mate of  the  county  poorbouse,  and  to  have 
gone  from  the  office  of  defendant's  attorneys 
to  a  place  of  business  where  he  was  aogaainted, 
and,  while  jingling  three  silver  dollars  in  bis 
h-and,  stated  that  he  was  to  be  a  witness  in 
the  case.  In  argument,  counsel  for  the  state 
did  not  claim  that  there  was  any  evidence 
of  bribery  of  the  witness  by  defendant's  coun- 
sel, but,  while  jingling  several  silver  coins  in 
his  hand,  referred  to  one  of  defendant's  coun- 
sel in  such  language  as  to  indicate  that  while 
there  might  not  be  legal  evidence  that  be  had 
bribed  the  witness,  he  trad  done  so,  to  a  moral 
certainty.  Held,  tb&t  such  argument  was  not 
such  irremediable  error  as  required  reversal  of 
a  conviction. 

9.  Samb— Dtnr  to  Object. 

Where,  in  a  criminal  prosecution,  argument 
of  the  prosecuting  attorney  is  deemed  erroneous, 
it  is  the  duty  of  the  defendant  to  make  prompt 
objection,  to  the  end  that  the  argument  may 
be  stopped  and  the  jury  instructed  that  it 
is  improper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1689.] 

10.  Same — New  Tbial. 

Mere  misconduct  of  a  prosecuting  attorney 
is  insufficient  in  itself  to  require  the  granting 
of  a  new  trial,  unless  it  was  so  prejudiciai  as  to 
deprive  accused  of  a  fair  hearing  by  the  jury 
on  the  evidence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f{  2197--2201.] 

11.  Same. 

In  a  prosecution  for  homicide,  there  was 
evidence  that  deceased,  a  young  woman,  died 
from  chloroform  administered  by  defendant  and 
that,  when  her  body  was  found  in  a  river,  the 
limba  were  drawn  up,  as  they  would  be  in  a 
sitting  posture.  Witnesses  testified  to  seeing  a 
buggy  containing  two  men,  with  a  yonng  wo- 
man sitting  on  the  seat  l)etween  them,  driving 
in  the  direction  of  the  river  early  on  the  morn- 
ing of  the  day  deceased's  body  was  discovered. 
The  prosecuting  attorney,  in  argument,  related 
an  incident  in  his  experience  when  he  saw  a 
single  drop  of  liquid  put  into  a  glass  of  liq- 
uor and  given  to  a  man,  who  almost  instantly 
dropped  dead  and  was  robbed,  and  that  he  was 
then  placed  in  a  sitting  position  in  a  chair,  with 
a  newspaper  before  him,  as  though  reading. 
Counsel  accompanied  this  description  by  seat- 
ing himself  in  a  chair  and  imitating  the  posi- 
tion and  attitude  of  the  person  referr^  to  in  the 
story.  Held,  that  such  argument,  though  objec- 
tionable, was  not  irremediable  error,  and  did 
not  require  the  granting  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  SI  2197-2201.] 

12.  Same— Misconduct  of  Jubt— Failure  of 
Accused  to  Testify. 

Code,  i  5484,  provides  that,  shoald  a  de- 
fendant not  elect  to  become  a  witness,  that 
fact  shall  have  no  weight  against  him,  nor 
shall  the  attorney  or  attorneys  for  the  state 
refer  to  the  fact,  and.  should  they  do  so,  will 
be  guilty  of  a  misconduct,  and  defendant,  lot 
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that  cause  alone,  shall  be  entitled  to  a  new 
trial.  Held,  that  misconduct  of  the  jury  after 
submission  of  the  cause,  consisting  of  some 
reference  made  by  one  or  more  of  them  to 
the  fact  that  defendant  was  not  a  witness  in 
his  own  Iwhalf,  was  not  fatal  to  a  conviction ; 
prejudice  having  been  negatived  by  showing 
that  the  jury  did  not  take  that  fact  into  ac- 
count in  arriving  at  their  verdict. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2^.] 

13.  SaICE— MlBCONDtrOT  OF  Btstanoebs. 

Misconduct  of  the  attendants  on  a  trial 
for  homicide,  consisting  of  alleged  demonstra- 
tions by  way  of  hissing  and  other  indications 
of  disapproval  of  the  objections  and  arguments 
of  defendant's  counsel,  were  not  ground  for  a 
new  trial,  where  there  was  no  such  demonstra- 
tion as  indicated  that  the  jury  were  in  any  way 
subjected  to  popular  pressure  or  undue  influence. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  fj  ^l,  2282.] 

14.  Homicide— Ykbdict— Evidence. 

In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  sustain  a  conviction  of  mur- 
der in  the  first  degree. 

Appeal  from  District  Court,  Polk  County; 
A.  H.  McVey,  Judge. 

Defendant  was  convicted  of  murder  In 
the  first  degree,  committed  by  the  adminis- 
tration of  poison  to  one  Mabel  Scofleld,  re- 
sulting in  ber  death,  and  sentenced  to  Im- 
prisonment in  the  penitentiary  for  life,  and 
from  this  sentence  be  appeals.    Affirmed. 

McHenry,  Mnlvaney  &  Jones,  for  appel- 
lant Charles  W.  Mnllan,  Atty.  Gen.,  Law- 
rence De  Graff,  Asst  Atty.  Gen.,  and  Jesse 
A.  Miller  ,  Co.  Atty.,  for  tbe  State. 

« 

McCLAIN,  C.  J.  On  the  22d  day  of  Octo- 
ber, 1889,  the  body  of  Mabel  Scofleld  was 
found  in  the  Des  Moines  river,  and  in  De- 
cember, 1904,  the  grand  jury  of  Polk  county 
Indicted  defendant  for  the  murder  of  Mabel 
Scofleld  by  the  administration  of  poison.  The 
evidence  tended  to  show  that  Mabel  Scofleld 
and  Maggie  Hammond  had  come  to  Des 
Moines  six  or  seven  weeks  before  Mabel 
Scofleld's  death,  And  had  gone  to  live  with 
tbe  parents  of  the  defendant,  to  whom  Mag- 
gie Hammond  was  related,  and  that,  the 
two  girls  were  employed  in  a  dressmaking 
establishment  On  the  morning  of  October 
21,  1899,  which  was  Saturday,  Mabel  Sco- 
fleld had  accompanied  her  mother,  with 
whom  she  had  just  previously  returned  from 
a  short  trip  to  Waterloo,  tp  the  train,  on 
which  her  mother  was  to  return  to  her  home. 
After  ber  mother's  departure  from'  the  Union 
Station  on  the  train,  Mabel  Scofleld  started 
tip  West  Fifth  street  at  the  east  end  of 
tbe  station.  Where  she  subsequently  went 
and  what  occurred  to  ber  between  this 
time  and  3  o'clock  of  the  afternoon  of  the 
next  day,  when  ber  body  was  found  In  the 
river,  is  the  subject  of  controversy  among 
the  witnesses  whose  testimony  is  set  out  in 
this  record.  It  does  not  appear  that  she 
went  to  ber  place  of  work,  which  was  on 
West  Sixth  street  and  which  she  could 
have  reached  In  a  veiy  direct  way  by  going 


up  Sixth  street  from  the  west  end  of  tbe 
station;  nor  that  she  was  at  her  place  of 
work  during  tbe  day.  Witnesses  for  the 
prosecution  testify  that  sbe  was  seen  re- 
turning to  the  Thomas  home  on  Woodland 
avenue  near  West  Tenth  street  and  tliat 
she  was  seen  at  the  Thomas  home  within 
a  short  time  after  she  left  the  Union  Station. 
There  Is  no  evidence  that  sbe  was  seen  about 
tbe  Thomas  home  after  tbat  and  tbe  theory 
of  tbe  prosecution  is  tbat  she  died  not  later 
than  half  past  10  o'clock  from  tbe  effect 
of  cbloral  hydrate  or  chloroform,  or  tbe  two 
poisons  combined,  administered  to  her  by  de- 
fendant after  ber  return  to  tbe  Tliomas  home 
that  morning.  On  the  other  hand,  two  wit- 
nesses for  defendant  testify  to  having  seen 
ber  late  in  the  afternoon  of  that  day  on  tbe 
streets,  and  tbe  theory  of  tbe  defense  is  that 
she  committed  suicide  by  drowning  in  the  riv- 
er near  where  her  body  was  fotmd,  some  time 
between  Saturday  afternoon  and  3  o'clock 
on  Sunday  afternoon.  There  Is  also  some  evi- 
dence for  defendant  tending  to  show  tbat 
he  was  not  at  bis  parent's  home  on  Saturday 
morning  during  the  hours  wben  tbe  crime 
was  committed  as  charged.  Such  details 
of  the  evidence  as  It  Is  necessary  to  refer 
to  in  passing  upon  the  errors  assigned  will 
be  stated  in  the  course  of  the  opinion. 

1.  The  indictment  charging  murder  in  the 
first  degree  is  in  two  counts,  in  the  first  of 
which  it  is  alleged  that  defendant  caused 
tbe  death  of  Mabel  Scofleld  by  administer- 
ing and  causing  to  be  tak«i  by  ber  "a  dead- 
ly amount  of  a  certain  deadly  poison  known 
as  tbe  hydrate  of  chloral,  and  certain  pois- 
ons to  the  grand  Jurors  unknown";  and 
tbe  second  count  charged  the  commission  of 
tbe  crime  by  making  an  assault  upon  and 
killing  Mabel  Scofleld  "by  some  means,  drugs, 
poisons,  Instruments,  and  weapons,"  to  the 
grand  Jury  unknown.  At  the  conclusion  of 
tbe  evidence  the  court  withdrew  the  second 
count  from  tbe  consideration  of  tbe  Jury, 
and  submitted  the  case  solely  upon  the  first 
count,  and  In  this  it  Is  claimed  there  was 
error,  inasmuch  as  some  of  the  evidence  lu- 
dicated  that  tbe  death  was  caused  by  the  ad- 
ministration of  chloroform,  and  that  this 
evidence  was  not  withdrawn  from  the  con- 
sideration of  the  Jury,  so  tbat  the  Jury  were 
allowed,  in  passing  upon  the  charge  under 
the  first  count  of  the  indictment,  to  consider 
evidence  which  it  is  claimed  was  admissible 
only  under  tbe  second  count.  But  this  con- 
tention is  enthrely  without  merit  Chloro- 
form is  not  referred  to  In  either  count  Evi- 
dence tbat  the  death  was  caused  by  chloro- 
form would  be  admissible  only  under,  the 
allegation  charging  tbe  administration  of 
some  poison  to  tbe  grand  Jurors  unknown. 
Tbe  first  count  charges  the  administration 
of  "hydrate  of  cbloral,  and  certain  poisons 
to  tbe  grand  Jurors  unknown,"  while  the 
second  count  charges  that  death  was  caused 
"by  some  means,  drugs,  poisons.  Instruments, 
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and  weapons,  to  the  grand  Jurors  unknown." 
Clearly,  tberefore,  proof  of  death  by  the 
administration  of  chloroform  was  as  perti- 
nent under  the  one  count  as  under  the  other, 
and  there  could  have  been  no  prejudicial 
error  In  submitting  only  the  first  count  to 
the  consideration  of  the  jury,  although,  at 
the  time  when  the  evidence  tendhig  to  show 
death  by  the  administration  of  chloroform 
was  introduced,  the  prosecution  was  de- 
pending upon  both  counts  for  a  conviction. 
Considering  the  first  count  alone,  there  was 
uo  variance  between  the  allegations  and  the 
proof  in  this  respect 

2.  With  reference  to  the  evidence  tending 
to  show  an  allbl.  the  court  instructed  the 
jury  that:  "The  defendant  Is  not  required 
to  prove  that  defense  beyond  a  reasonable 
doubt,  but,  to  entitle  him  to  an  acquittal,  It 
Is  sufficient  if  the  evidence  i^)on  that  point 
raises  a  reasonable  doubt  of  the  defendant's 
presence  at  the  time  and  place  of  the  com- 
mission of  the  crime  charged.  The  burden 
Is  upon  the  defendant  to  prove  this  defense 
for  himself  by  a  preponderance  of  evidence; 
that  Is,  by  the  greater  and  superior  evidence.'" 
It  Is  claimed  that  this  instruction  is  erro- 
neous because  It  does  not  properly  present 
the  rule  adopted  by  this  court,  and  which 
Is  In  some  respects  peculiar  to  this  state, 
that  while  the  defense  of  alibi  must  oe 
made  out  for  defendant  by  a  preponderance 
of  the  evidence  relating  thereto,  neverthe- 
less the  defendant  is  entitled  to  acquittal, 
If  all  the  evidence,  Including  that  relating 
to  allbl,  leaves  in  the  minds  of  the  Jury  a 
reasonable  doubt  as  to  defendant's  guilt  of 
the  crime  charged.  State  v.  Hogan,  115 
Iowa,  465,  88  N.  W.  1074;  State  v.  McGarry, 
111  Iowa,  709,  83  N.  W.  718;  State  v.  Hatha- 
way, 100  Iowa,  225,  09  N.  W.  449;  State  v. 
Maher,  75  Iowa,  77,  37  N.  W.  2.  The  only 
question,  as  we  think,  Is  whether,  In  the  in- 
slruction  quoted,  the  Jury  was  directed  to  take 
Into  account  the  evidence  relating  to  alibi 
In  determining  whether  they  were  satisfied 
beyond  a  reasonable  doubt  on  all  the  evidence 
as  to  defendant's  guilt  and  we  are  satisficMl 
that  the  instruction  plainly  conveys  tliis 
idea.  The  Jury  was  told  to  acquit  if  the  evi- 
dence as  to  allbl  "raises  a  reasonable  doubt 
of  the  defendant's  presence  at  the  time  and 
place  of  the  commission  of  the  crime  char- 
ged." Certainly  It  must  have  been  under- 
stood from  this  instruction  that  in  determ- 
ing  whether  there  was  a  reasonable  doubt 
of  defendant's  guilt  the  evidence  as  to  alibi 
should  be  considered  regardless  of  whether 
defendant  established  the  defense  of  alibi 
by  a  preponderance  of  the  evidence.  The  In- 
struction is  quite  similar  in  this  respect  to 
one  which  was  held  not  prejudicial  to  the 
defendant  In  State  v.  Worthen,  124  Iowa, 
408, 100  N.  W.  330.  It  Is  said,  in  the  Worthen 
Case,  that  the  Instruction  given  was  more 
favorable  to  the  defendant  than  It  should 
have  been,  and  perhaps  the  same  thing  Is 


true  in  this  case;    but  at  any  rate,  there 
was  cleariy  no  error  prejudicial  to  defendant 
8.  With  reference  to  the  degree  of  the  crime 
committed,  the  Jury  was  instructed  as  fol- 
lows:   "But  if  you  find  that  the  defendant 
Charles   Thomas,    unlawfully,   with   bad   in- 
tention, caused  poison  to  be  taken  by  Mabel 
Scofleld  which  caused  the  death  of  the  said 
Mabel  Scofleld,  you  should  find  the  defendant 
Charles  Thomas,  guilty  of  murder  In  the  first 
degree;  but  If  you  fall  to  so  find,  your  ver- 
dict  should   be   not   guilty."    An   objection 
made  to  this  charge  is  that  a  homicide  com- 
mitted by   the  unlawful   administration  of 
poison  with  bad  intention  Is  not  necessarily 
murder,  but  that   it  may  be  manslaughter, 
depending  upon  the  nature  of  the  Int«it  with 
which  the  poison  was  administered.       The 
question  Is  not  as  to  the  degree  of  murder, 
for  it  Is  provided,  in  Code,  I  4728,  that:    "All 
murder  which  Is  perpetrated  by  means  of 
poison    *    •    *    Is  murder  in  the  first  de- 
gree."   But  the  question  Is  whether  the  crime 
might  not  be  manslaughter.    The  abstract  in- 
quiry to  which  our  attention  Is  thus  direct- 
ed Is  this:    May  there  be  a  homicide  com- 
mitted  by   the   unlawful    administration   of 
poison  under  such  circumstances  as  to  render 
the  perpetrator  thereof   guilty   of  a   crime 
which  does  not  constitute  the  crime  of  mur- 
der?   Or,  ha  other  words,  does  the  fact  of 
the   unlawful    and   wrongful   administration 
of  poison,  causing  death,  In  Itself  show  that 
malice  aforethought  which  characterizes  mur- 
der as  distinct  from  manslaughter?    There 
can  he  but  one  answer  to  this  question  under 
the  decisions  of  this  court  and  it   is  not 
necessary  to  go  further   in   discussing   the 
question  for  the  present  case.    In  State  v. 
Robinson,  126  Iowa,  70,  101  N.  W.  634,  it  was 
held  that  an  Indictment  for  murder  by  means 
of  a  felonious  administration  of  poison  need 
not  ^ecifically  allege  an  intent  to  kill.    In 
State  V.  Wells,  61  Iowa,  629,  17  N.  W.  90, 
47  Am.   Rep.  822,  It  was  held  that  It  was 
sufficient  to  charge  that  the  poison  was  un- 
lawfully administered,  and  not  given  with  a 
good  intention,  and  the  court  says:    "The  ad- 
ministration of  the  poison  unlawfully,  with 
a  bad  motive  or  Intent,  under  the  statute 
constitutes  murder.  If  death  ensues.    •    •    • 
It  Is  Immaterial  whether  or  not  there  is  a 
specific  Intent  to  kill.    It  Is  fundamental  that 
every  one  Is  presumed  to  Intend  the  necessary 
consequences  of  an  act  deliberately  done  by 
him."    The  result  of  our  cases,  as  we  under- 
stand them.  Is  to  hold  that  the  administration 
of  poison   unlawfully  and  with  bad    Intent 
constitutes  malice  aforethought  without  iq>e- 
dfic  intent  to  kill.  Just  as  a  felonious  act  of 
inflicting  a  grievous  bodily  injury  supplies 
the  malice  aforethought  necessary  to  consti- 
tute murder,  although  there  is  no  q[>eclfic  In- 
tent to  kill  proven  In  connection  with  the 
infliction    of    such    injury.       Malice    afore- 
thought does  not  necessarily  require  for  Its 
existence  an  Intent 'to  take  life.    Death  re- 
sulting from  the  attempt  to  commit  any  fel- 
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OBJ,  even  tbongb  Its  tendency  In  Itself  is  not 
to  cause  death,  wtll  supply  the  malice  afore- 
thought necessary  to  constitute  murder.  1 
McClaln's  Criminal  Law,  {$  822,  826,  328. 
Thus,  In  State  v.  Moore,  28  Iowa,  128,  96  Am. 
Dec.  776,  it  was  held  that  death  caused  In  the 
unlawful  attempt  to  procure  an  abortion  nec- 
essarily constituted  mnrder,  irrespectire  of 
whether  there  was  any  intent  to  take  life, 
or  whether  the  crime  of  abortion  was  a 
felony.  And  it  is  said  that  "malice  may  l>e 
implied  from  unlawful  acts  dangerous  to  life 
committed  without  lawful  Justification." 
Certainly  the  unlawful  administration  of 
poison  Is  an  act  also  dangerous  to  life,  and 
we  see  no  reason  wliy.  it  does  not  necessarily 
amount  In  law  to  the  malice  aforethought 
which  will  characterize  death  resulting  there- 
from as  inurder.  The  general  conclusion 
that  any  criminal  homicide  caused  by  the 
wrongful  administration  of  poison  Is  murder 
in  the  first  degree  is  supported  by  numerous 
cases  decided  by  this  court.  See  State  v. 
Bertoch,  112  Iowa,  196,  83  N.  W.  967;  State 
v.  Bums,  124  Iowa,  207,  99  N.  W.  721 ;  State 
V.  Van  Tassel,  103  Iowa,  6,  72  N.  W.  497. 
There  was  no  error  in  the  Instructions  given. 
4.  One  Taylor,  who  testified  that  he  was 
a  practicing  physician,  although  not  admitted 
to  practice  under  the  laws  of  the  state,  and 
that  he  combined  bis  practice  of  medicine 
with  the  occupation  of  painting  and  paper 
banging,  testified  that,  on  the  Saturday 
morning  on  which  the  crime  Is  charged  to 
bare  been  committed,  defendant  left  a  call 
at  his  office,  in  response  to  which  he  went 
to  the  Thomas  home  on  Woodland  avenue, 
about  half  past  10,  and  was  met  at  the  door 
by  the  defendant  As  abstracted  In  the  ap- 
pellant's record,  be  testified:  "I  asked  him 
what  was  the  matter,  and  be  said  I  was  too 
late ;  that  he  had  given  some  knock-out  drops 
and  had  killed  a  girl,  and  wanted  me  to  pump 
the  stomach  out,  or  something  to  that  effect ; 
and  said  It  was  Mabel  Scofield.  I  saw  him 
afterwards  at  my  office  on  Locust  street  He 
wanted  to  know  why  in  hell  I  didn't  come 
when  be  left  the  call  for  me.  and  said  be 
had  given  too  much  knock-out  drops;  that 
he  didn't  Intend  to ;  and  that  it  was  a  mis- 
take." It  may  be  remarked  in  passing  that, 
as  to  this  very  material  testimony,  there  was 
some  corroboration  in  the  testimony  of  the 
daughter  of  Taylor  as  to  defendant's  having 
left  the  call  on  Saturday  morning  to  come 
to  the  Thomas  home,  and  as  to  his  referring 
to  poison  In  bis  subsequent  conversation  with 
Taylor.  On  the  theory  that  the  statement 
of  defendant  to  which  this  witness  testified 
constitutes  confession,  counsel  for  appellant 
claim  that  the  court  should  have  Instructed 
the  Jury,  In  accordance  with  the  provisions  of 
Code,  i  5491,  that:  "The  confession  of  the 
defendant  unless  made  In  open  court,  will 
not  warrant  a  conviction  unless  accompanied 
with  other  proof  that  the  offense  was  com- 
mitted." No  such  instruction  was  asked  by 
the  defendant;   but,  irrespective  of  that  we 


think  there  was  no  error  in  falling  to  Instruct 
on  the  theory  that  the  statement  was  a  con- 
fession. Defendant's  statement  was  not  that 
he  had  unlawfully  or  wrongfully  or  with  bad 
motive  administered  poison.  The  statement 
Itself  negatives  any  unlawful  intent  and 
what  is  said  In  regard  to  the  act  cannot  l>e 
separated  from  the  accompanying  declaration 
as  to  Intent  so  as  to  make  the  admission  of 
the  act  Itself  a  confession  of  crime.  State 
V.  Abrams  (Iowa)  108  N.  W.  1041.  It  was 
not  therefore  error  on  the  part  of  the  court 
to  fail  to  Instruct  with  reference  to  the  state- 
ment as  constituting  a  confession.  '  Indped,  It 
would  have  been  error  to  treat  the  statement 
as  a  confession  and  Instruct  on  this  theory. 
5.  As  tending  to  establish  an  alibi,  wit- 
nesses were  called  to  testify,  in  behalf  of  de- 
fendant, tbat  during  the  Saturday  forenoon 
when,  as  It  Is  claimed,  the  crime  was  com- 
mitted by  the  defendant  at  the  Thomas  home, 
defendant  was  driving  a  hack  at  a  funeral. 
In  rebuttal  two  witnesses  were  called  for  the 
state  who  testified  to  a  conversation  with  de- 
fendant on  the  following  Sunday  morning  in 
which  be  declared  tbat  Mabel  Scofield  bad 
committed  suicide.  It  is  to  be  noticed  that 
this  conversation,  if  It  occurred  as  stated  by 
the  witnesses,  was  prior  to  the  discovery 
of  the  body  of  Mabel  Scofield  In  the  river. 
Counsel  for  defendant  objected  at  the  time 
to  the  Introduction  of  the  testimony  of  these 
witnesses,  on  the  ground  tbat  it  was  not  prop- 
erly given  In  rebuttal,  and  they  now  contend 
tbat  the  overruling  of  the  objection  was  er- 
ror. It  is  well  settled,  however,  that  the 
order  of  the  Introduction  of  evidence  is  a 
matter  resting  largely  in  the  discretion  of  the 
trial  court  and  tbat  the  exercise  of  this 
discretion  will  not  be  interfered  with  on  ap- 
peal, unless  it  Is  made  to  appear  that  the 
ruling  was  not  in  the  furtherance  of  Justice, 
and  was  prejudicial.  Yeager  v.  Spirit  Lake, 
115  Iowa,  593,  88  N.  W.  1095;  State  v. 
Yetzer,  97  Iowa,  423,  66  N.  W.  737;  State 
v.  Gadbois,  89  Iowa,  25,  56  N.  W.  272;  State 
V.  Bruce,  48  Iowa,  530,  30  Am.  Bep.  403; 
Hubbell  V.  Beam,  31  Iowa,  289.  There  is  not 
the  slightest  showing  of  prejudice  to  defend- 
ant in  allowing  this  evidence  to  be  Introduced 
in  rebuttal.  No  request  was  made  for  time 
within  which  to  i>rocure  testimony  to  meet 
that  of  the  witnesses  thus  examined,  and,  as 
a  matter  of  fact,  It  appears  from  the  record 
that  subsequently  the  defendant  did  offer 
the  testimony  of  several  witnesses  In  sur- 
rebuttal  with  reference  to  other  matters  testi- 
fied to  In  the  state's  rebuttal.  It  does  not 
appear  In  the  record  that  the  counsel  for  the 
state  was  aware  of  this  evidence  In  time  to 
have  used  It  in  making  out  their  case  In  chief, 
and,  as  suggested  by  counsel  for  defendant, 
concealed  It  until  near  the  close  of  the  case. 
Moreover,  it  seems  to  us  that  the  evldenc* 
was  properly  introduced  in  rebuttal,  for  it 
tended  to  negative  the  theory  of  the  defense. 
Certainly  a  false  statement  by  defendant  with 
reference  to  the  fact  of  suicide,  ^bat  la,  a 
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statement  that  suicide  was  the  cause  of  death, 
made  at  a  time  before  there  was  any  knowl- 
edge on  tlie  part  of  any  other  person  of  facts 
Indicating  suicide,  was  admissible  as  tend- 
ing to  negative  the  explanation  of  suicide 
on  wblcb  the  defendant  was  relying. 

6.  Misconduct  of  counsel  for  the  prosecu- 
tion in  the  closing  argument  to  the  Jury  Is 
strongly  insisted  upon  as  a  ground  for  re- 
versal. Briefly,  the  misconduct  charged  was 
in  going  outside  of  the  record  In  two  re- 
spects, and  in  each  case,  as  claimed.  In  a 
maimer  highly  prejudicial  to  the  defendant 
The  first  of  these  was  in  imputing  bribery  to 
counsel  for  defendant  It  appeared  from  the 
evidence  that  one  Noble,  a  witness  for  the 
defendant,  who  had  testified  to  driving  Mabel 
Scofield  about  the  streets  of  Des  Moines  on 
the  afternoon  of  the  Saturday,  on  the  morn- 
ing of  which  she  was  murdered,  as  claimed 
by  the  prosecution,  and  who  at  the  time  he 
was  a  witness  was  an  inmate  of  the  county 
poorhouse,  bad  gone  from  the  office  of  defend- 
ant's attorneys  to  a  place  of  business  where 
he  was  acquainted,  and.  Jingling  three  silver 
dollars  In  his  band,  had  stated  that  he  was 
to  be  a  witness  in  the  Mabel  Scofield  case. 
Counsel  for  the  prosecution  in  argument 
made  the  most  of  this  incident,  Jingling  sev- 
eral silver  coins  in  his  hand,  and  referring 
to  one  of  the  counsel  for  defendant  In  such 
language  as  to  Indicate  that,  while  there 
might  not  be  legal  evidence  that  be  had  brib- 
ed the  witness,  to  a  moral  certainty  he  had 
done  so.  Without  discussing  from  a  profes- 
sional standpoint  the  propriety  or  advisability 
of  this  kind  of  argument,  we  are  only  con- 
cerned now  in  determining  whether  there  was 
such  misconduct  as  to  require  a  new  trial. 
It  la  not  claimed  that  the  court  was  remiss 
In  giving  to  the  defendant  any  protection 
to  which  he  was  entitled,  so, far  as  redress 
could  be  given  or  protection  afforded,  by  re- 
primanding counsel  or  cautioning  the  Jury 
as  to  the  effect  to  be  given  by  them  to  the 
argument  The  sole  contention  is  that  ir- 
remediable error  was  committed  for  which  a 
reversal  must  be  granted.  The  argument  of 
counsel  is  not  open  to  the  objection  that  it 
refers  to  matters  outside  of  the  record.  The 
facts  as  to  what  Noble  did  and  said  were  in 
the  record,  and  counsel  for  the  prosecution 
did  not  pretend  that  there  was  any  evidence 
of  bribery  of  the  witness  by  defendant's  coun- 
sel, nor  that  he  had  any  information  as  to 
such  bribery  not  contained  in  the  record  it- 
self. He  simply  made  a  charge  based  upon 
inference,  and  which  on  its  face  showed  that 
it  had  no  other  basis.  It  is  not  necessary  to 
cite  authorities  to  support  our  conclusion 
that  this  did  not  constitute  such  misconduct 
as  to  require  a  reversal. 

The  other  misconduct  of  counsel  complained 
of  was  in  relating  what  is  referred  to  in  the 
record  as  his  "Arizona  story."  He  detailed 
at  some  length  an  Incident  of  his  own  experi- 
ence in  Arizona,  Involving,  briefly  stated,  the 


fact  of  bis  seeing  a  single  drop  of  some  liquid 
surreptitiously  put  into  a  glass  of  liquor  and 
given  to  a  man,  who  almost  Instantly  dropped 
dead  and  was  robbed,  and  then  placed  In  a 
sitting  position  In  a  cbair,  with  a  newspaper 
before  him,  as  though  reading.  It  Is  claimed 
that  counsel  accompanied  his  description  of 
the  act  by  seating  himself  in  a  chair  and 
Imitating  the  position  and  attitude  of  the 
person  referred  to  In  his  story.  The  objec- 
tion made  to  this  argument  is  that  it  brought 
to  the  attention  of  the  Jury  facts  not  in  the 
record,  and  bearing  on  the  case,  in  this: 
First,  that  it  advised  the  Jury  that  some 
such  poison  as  chloral  hydrate  might  produce 
almost  instant  death;  and,  second,  that  it 
showed  that  a  person  dying  from  such  poison 
might  be  afterwards  placed  in  a  sitting  posi- 
tion. The  pertinency  of  the  second  of  these 
suggestions  Is  that  witnesses  testified  to  see- 
ing a  buggy  containing  two  men  with  a  young 
woman  sitting  on  the  seat  between  them 
driving  in  the  direction  of  the  river  early 
on  the  Sunday  morning  before  Mabel  Sco- 
fleld's  body  was  discovered,  and  that  when 
discovered,  the  limbs  of  her  body  were  drawn 
up  as  they  would  be  in  a  sitting  position. 

In  the  first  place,  it  Is  to  be  noticed  that  no 
objection  was  made  to  the  part  of  counsel's 
argument  in  which  he  related  the  Arizona 
story  until  after  the  conclusion  of  the  argu- 
ment when  one  of  the  counsel  for  defendant 
proceeded  to  dictate  Into  the  record  objections 
that  It  was  Improper  and  Inflammatory ;  but 
he  did  not  ask  any  action  of  the  court  save 
as  he  raised  the  point  as  a  ground  for  new 
trial  m  his  motion.  If  he  thought  the  argu- 
ment Improper,  be  should  have  made  prompt 
objection,  so  that  opposing  counsel  might 
have  been  caused  to  desist  or  asked  some  di- 
rection to  the  Jury  with  a  view  of  counter^ 
acting  the  effect  of  the  Improper  argument 
if  possible.  No  error  of  the  court  Is  point- 
ed out  In  this  connection,  unless  it  was  er- 
ror under  the  circumstances  to  overrule  the 
motlcm  for  new  trial. 

In  the  second  place,  we  have  to  say  that 
mere  misconduct  of  counsel  Is  not  enough, 
alone,  to  require  the  granting  of  a  new  trial. 
unless  it  appears  to  have  been  so  prejudicial 
as  to  deprive  the  complaining  party  of  a 
fair  hearing  of  his  case  by  the  Jury  on  the 
evidence.  If  the  Jurors  were  not  influenced 
by  the  argument,  then  there  is  no  warrant  for 
Interference.  The  case  is  not  one  where  coun- 
sel has  attempted  to  bring  to  the  attention 
of  the  Jury  facts  relating  to  the  case  itself, 
which  do  not  appear  from  the  testimony  of 
witnesses.  There  may  well  be  cases  where 
we  could  say  that  the  necessary  result  of  sug- 
gesting facts  not  in  the  record  was  such 
as  to  preclude  a  fair  consideration  of  the 
evidence  on  which  alone  the  case  was  to  be 
tried.  But  this  is  not  such  a  case.  The  ar- 
gument went  beyond  the  fair  limit  of  Illus- 
tration, and  is  to  be  condemned.  But  the 
trial  court  had  for  consideration  affidavits 
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of  Jnran  that  they  did  not  consider  anything 
but  the  evidence  Introduced  and  the  instruc- 
tions given  by  the  court,  and  we  cannot  bold 
as  matter  of  law  that  the  Improper  argument 
was  prejudicial.  There  was  nothing  In  the 
argument  to  suggest  that  the  drop  of  poison 
put  Into  the  glass  of  liquor  given  to  the  man 
referred  to  In  the  illustration  was  chloral 
hydrate  or  chloroform,  and  no  Juror  could  be 
BO  Ignorant  aa  not  to  know  that  there  are 
poisons  which,  though  administered  In  small 
portions,  produce  almost  instant  deatlL  There 
was  no  evidence  whatever  as  to  whether  or 
not  Mabel  Scofleld  died  while  sitting  in  a 
chair,  or  was  placed  in  that  position  after 
death  and  before  rigor  mortis  had  set  in. 
That  question  was  wholly  immaterial.  The 
Jurors  could  have  learned  from  the  argument 
no  assumed  or  declared  fact  which,  if  believed 
to  be  true,  would  have  guided  them  In  finding 
a  verdict 

In  general,  questions  relating  to  the  effect 
of  alleged  misconduct  can  be  passed  on  by 
the  trial  Judge  much  more  satisfactorily 
than  by  an  appellate  court  The  Judge  who 
bears  the  case  is  able  to  determine  much 
more  accurately  whether,  in  view  of  all  the 
surroundings,  the  misconduct  was  prejudi- 
cial, than  we  can.  The  trial  Judge  express- 
ed his  conclusions  in  connection  with  the 
overruling  of  this  ground  in  the  motion,  and 
held  that  there  was  not  such  showing  as 
to  require  the  granting  of  a  new  trial,  and 
■we  are  not  inclined  to  interfere  with  the  re- 
sult As  supporting  this  conclusion,  see 
State  V.  Row,  81  Iowa,  188,  46  N.  W.  872; 
State  V.  Mclntire.  89  Iowa,  139,  B6  N.  W. 
419;  Hammond  v.  Sioux  City  &  P.  R.  Oa., 
49  Iowa,  460;  State  v.  Mlllmeler,  102  Iowa, 
602,  72  N.  W.  276.  We  find  nothing  In  the 
alleged  misconduct  of  counsel  requiring  the 
reversal  of  tiie  conviction. 

7.  Misconduct  of  the  Jury  after  retiring 
for  deliberation  Is  relied  upon  as  a  ground 
for  reversal.  The  misconduct  complained  of 
consisted  in  some  reference  made  by  one  or 
two  members  of  the  Jury  to  the  fact  that 
defendant  had  not  been  a  witness  in  his  own 
behalf.  The  statute  (Code,  f  5484)  provides 
tbat:  "Should  a  defendant  not  elect  to  be- 
come a  witness,  that  fact  shall  not  have  any 
weight  against  him  on  the  trial,  nor  shall 
the  attorney  or  attorneys  for  the  state  dur- 
ing the  trial  refer  to  the  fact  that  the  de- 
fendant did  not  testify  in  his  own  behalf; 
and  should  they  do  so,  such  attorney  or  at- 
torneys will.be  guilty  of  a  misdemeanor,  and 
defendant  shall  for  that  cause  alone  be  en- 
titled to  a  new  trial."  The  statute  itself 
specifies  the  consequence  to  follow  a  refer- 
ence to  the  fact  during  the  trial.  It  does  not 
purport  to  prohibit  a  reference  to  the  fact 
by  Jurors  in  consultation,  nor  does  it  pre- 
scribe any  remedy  for  such  reference.  We 
should  certainly  not  be  Justified  in  extend- 
ing the  statute  in  the  manner  suggested  by 
couDsel.    It  would  be  obviously  unwise  to 


make  the  conclusiveness  of  the  conviction 
dependent  upon  what  the  Jurors  might  say 
to  each  other  in  consultation,  unless  it  ap- 
peared that  their  verdict  was  the  result  of 
some  manifest  impropriety  of  conduct  If 
the  showing  as  to  the  conduct  of  the  Jurors 
was  admissible  at  all,  prejudice  was  negativ- 
ed by  further  showing  on  behalf  of  the  state 
that  the  Jury  did  not  take  into  account  the 
fact  referred  to  In  reaching  their  conclu- 
sion. 

8.  Complaint  is  made  that  the  court  did 
not  Instruct  the  Jury  with  reference  to  cer- 
tain alleged  demonstrations  by  way  of  hiss- 
ing and  other  indications  of  disapproval  of 
the  objections  and  arguments  made  by  de- 
fendant's counsel.  This  ground  of  reversal 
is  largely  amplified  in  appellant's  argument, 
but  the  complaint  Is  rather  that  the  de- 
fendant did  not  have  a  fair  trial  than  that 
the  court  committed  any  error.  The  trial 
was  somewhat  sensational  in  its  nature,  was 
protracted,  extending  through  28  days,  and 
was  held  in  a  public  auditorium  to  which, 
by  consent  of  counsel  on  both  sides,  it  was 
adjourned  by  the  court  because  of  the  In- 
security of  the  temporary  quarters  in  which 
court  was  Iieing  held  during  the  construc- 
tion of  a  new  county  courthouse.  It  ap- 
pears tliat  from  800  to  1,000  pec^le  were  con- 
stantly in  attendance.  Certainly  there  was 
no  impropriety  in  giving  the  defendant  a 
public  trial,  and  in  adjourning  court  to  more 
secure  and  commodious  quarters  for  tbat  pur- 
pose. Had  the  public  been  excluded,  the  de- 
fendant might  well  have  complained.  The 
showing  as  to  hissing  and  other  demonstra- 
tions is  quite  conflicting,  but  it  does  not 
appear,  save  in  argument  of  counsel,  tbat 
the  court  failed  In  any  respect  to  discharge 
his  duty  with  reference  to  securing  a  fair 
and  Impartial  trial  for  the  defendant;  and 
we  are  bound  to  give  to  his  conclusions  as 
to  what  took  place  very  considerable  weight. 
His  finding  of  fact  in  this  respect  In  rul- 
ing on  this  ground  of  the  motion  for  a  new 
trial,  satisfies  us  that  there  was  no  such 
demonstration  as  to  indicate  that  the  Jury 
were  in  any  way  subjected  to  popular  pres- 
sure or  undue  Influence.  While  any  sort  of 
demonstration  in  a  court  of  Justice  Is  to  be 
deprecated  and  should  be  repressed  by  the 
trial  Judge  with  the  greatest  vigilance  and 
firmness,  there  is  no  such  showing  here  as 
to  lead  us  to  believe  that  the  Judge  who 
tried  the  case  did  not  fully  discharge  his 
duty  in  this  respect  and  it  is  sufiScient  to 
say  that  we  find  no  ground  for  setting  aside 
the  conviction  on  account  of  what  took  place 
at  the  trial,  nor  the  conduct  of  the  trial 
Judge  with  reference  thereto. 

9.  Counsel  argue  at  considerable  length 
the  Insufiiciency  of  the  evidence  to  support 
the  verdict.  It  would  be  wholly  unprofiteble 
to  set  out  the  evidence  In  detell.  The  open- 
ing stetement  as  to  what  the  evidence  tend- 
ed to  show,  and  the  other  items  of  evidence 
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which  have  been  referred  to  In  discussing 
the  errors  of  law  relied  upon,  indicate  that 
beyond  question  there  was  suflBclent  evi- 
dence to  support  the  verdict  If  the  testi- 
mony of  the  witnesses  for  the  prosecution  Is 
to  be  believed,  the  Jury  were  fully  warrant- 
ed In  reaching  a  verdict  of  guilt  The  cred- 
ibility of  these  witnesses  was  for  the  Jury. 
As  to  some  of  them,  there  was  evidence  to 
Impeach  their  credibility.  But  on  the  other 
hand,  the  testimony  of  the  witnesses  for 
defendant  who  testified  to  facts  necessarily 
inconsistent  with  defendant's  guilt  was  al- 
so open  to  suspicion,  either  on  account  of 
direct  impeachment  or  the  nature  of  the  tes- 
timony given  by  them,  and  its  Inconsistency 
with  the  other  testimony  in  the  case.  We 
could  not  with  propriety,  even  if  we  desired 
to  do  so,  enter  upon  an  elaborate  dtscusalon 
of  the  conflict  of  testimony  of  these  particu- 
lar witnesses  and  indicate  in  what  respects 
we  would  believe  one  witnesses  rather  than 
another.  Our  full  duty  is  discharged,  and 
Justice  Is  administered  in  accordance  with 
oiu:  system  of  law,  which  grants  to  the  de- 
fendant the  right  to  a  Jury  trial  and  the 
right  to  have  every  doubt  resolved  In  his 
fayor,  when  we  aflirm  the  Judgment  of  eon- 
vlctioii  based  on  the  verdict  of  a  Jury  after 
finding  that  he  has  had  a  tair  trial  to  an 
impartial  Jury,  that  the  verdict  of  the  Jury 
has  support  in  the  evidence,  and  that  no 
error  of  law  to  his  prejudice  has  been  com- 
mitted during  the  trial. 

We  are  fully  satisfied  that  the  defendant 
has  had  a  fair  trial,  that  there  Is  ample 
evidence  to  support  the  verdict  and  that  no 
prejudicial  error  was  committed  by  the  trial 
court;  and  the  conviction  Is  therefore  af- 
firmed. 


D0CK8TADBR  v.  YOUNG  MEN'S  CHRIS- 
TIAN  ASS'N   OF   DES   MOINES. 
(Supreme  Court  of  Iowa.    Nov.  20,  1906.) 

1.  Contracts — Gbound  of  Action. 

A  petition  by  merely  stating  the  expendi- 
ture of  money  by  plaintiff  In  fixing  up  athletic 
grounds  for  defendant,  under  a  contract  that 
no  liability  should  attach  to  defendant  for  pay- 
ment thereof,  but  that  plaintiff  should  be  re- 
imbursed from  the  first  earnings  of  the  grounds, 
and  that  no  sufiScient  income  from  the  grounds 
had  been  received  to  reimburse  plaintiff,  states 
no  cause  of  action. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  11,  Contracts,  {J  1G82,  1683.] 

2.  Samb— Breach. 

A  petition  alleging  the  expenditure  of 
money  by  plaintiff  in  fixing  up  grounds  to  be 
used  as  T.  M.  C.  A.  grounds  under  the  control 
of  defendant  association,  under  an  agreement 
that  plaintiff  should  be  reimbursed  from  the 
first  earnings  thereof,  states  no  cause  of  ac- 
tion in  alleging  that  defendant  having  taken 
control  of  the  grounds  failed  to  use  them  so  as 
to  derive  an  income  therefrom,  the  contract, 
while  contemplating  that  in  addition  to  the 
nse  of  the  grounds  oy  defendant's  members  for 
exercise,  without  profit  to  defendant,  and  with- 
oat   liability   on   ita   part    to   account   because 


thereof  to  plaintiff,  tiie  grounds  would  be  need 
for  exhibitions  or  meets  for  which  an  admission 
fee  would  be  charged,  containing  no  agreement 
of  defendant  that  it  would  inaugurate  or  carry 
on  any  such  exhibitions  or  meets,  or  would 
procure  others  to  do  so. 

8.   COBFOBATIONS— LlABIUTT   TOB    ACTIOK    Or 
DiBEOTOB. 

No  liability  of  a  corporation  is  shown  for 
discouraging  a  certain  use  of  grounds  by  the 
mere  allegation  of  a  petition  that  one  of  its 
directors  expressed  himself  as  unfavorable  to 
such  use ;  a  director  having  no  power  to  speak 
for  his  board  without  express  authority. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  i  1593.] 

4.  Tbovkb  and  Convebbion. 

There  can  be  no  conversion  as  between  the 
parties  to  a  contract  where  one  of  them  does 
merely  what  he  has  «  right  to  do  under  the 
contract 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  {{  1,  2.] 

6.  CONTBAOIS— BbXACH. 

Plaintiff  has  a  right  of  action  for  breach 
of  contract,  where  he  fixed  up  athletic  gronnds 
for  defendant,  under  an  agreement  that  he 
should  be  reimbursed  out  of  the  revenues  of  the 
grounds,  defendant  not  to  be  liable  for  any 
shortage  In  revenues,  and  defendant  then, 
through  its  board  of  directors,  refused  to  per- 
niit  the  use  of  the  grounds  for  the  purpose 
of  deriving  an  income  therefrom. 

6.  Damaoes— Breach  op  Contbact. 

Where  plaintiff  fixed  up  athletic  gronnds 
for  defendant  nnder  an  agreement  that  defend- 
ant should  not  be  personally  liable  therefor, 
but  plaintiff  should  be  relmbnraed  from  any 
revenues  from  the  grotmds,  and  defendant  then 
refused  to  permit  the  use  of  the  grounds  for 
the  purpose  of  deriving  revenue,  the  measure 
of  damages  is  not  the  amount  plaintiff  expend- 
ed, but  the  revenues  he  was  prevented  from 
obtaining. 

fBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  H  293,  294,  301.] 

7.  LiioTATioii  or  AonoN— Bbeach  of  Cor- 

TStAXfr. 

The  limitation  for  actions  founded  on  con- 
tract and  not  that  for  actions  on  tort,  applies 
where  plaintiff  having  fixed  np  athletic  grounds 
for  defendant  under  an  agreement  that  plain- 
tiff should  be  reimbursed  from  the  revenues 
of  the  grounds,  defendant  refused  to  permit 
the  use  of  the  grounds  for  the  purpose  of  de- 
riving an  Income  therefrom. 

8.  CoNTBAois— CoNBTBuonon— BioHT  or  Ac- 
tion. 

Though  the  contract  under  which  plaintiff 
fixed  up  grounds  to  be  used  as  Y.  MT  C.  A. 
athletic  gronnds,  under  the  control  of  defend- 
ant association,  on  the  agreement  that  plaintiff 
should  be  reimbursed  from  revenues  of  the 
grounds,  after  deducting  expenses,  contemplated 
that  the  grounds  should  be  used  by  defendant's 
members  for  exercise,  without  profit  to  defend- 
ant, and  without  liability  on  its  part  to  account 
because  thereof  to  plaintiff,  yet  it  having  sold 
ground  privileges  to  its  members,  and  thus 
realized  a  revenue  in  excess  of  expenses,  is 
liable  therefor  to  plaintiff. 

9.  Action— Leoal  ob  ElQiTrrABi.E. 

Plaintiff  may  sue  at  law,  though  it  might 

So  into  equity  for  an  accounting,  where  he 
xed  up  athletic  gronnds  for  defendant  under 
an  agreement  that  he  should  be  reimbursed 
from  the  revenues  of  the  grounds,  and  defend- 
ant received  revenues,  and  did  not  pay  them 
to  plaintiff. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Action,  Si  137,  13ar 


Digitized  by 


Google 


Iowa) 


DOCKSTADBE  r.  YOUNG  MEN'S  CHRISTIAN  ASS'N. 


907 


10.  Plk&dino— Obounds  fob  Deuubbeb. 
That  a  petition  Is  not  sufficiently  apecific 

is  not  ground  for  demurrer. 

[£;d.  Note.— For  cases  in  point,  see  Gent  Dig. 
voi.  39,  Pleading,  H  409,  ilO,  1174.] 

11.  Landlobd    ard   Tenant— Existbnck   of 
Relation. 

Where  plaintiff  fixed  up  erounds  to  be  used 
as  athletic  grounds  under  the  control  of  de- 
fendant, under  an  agreement  that  plaintiff  sbonld 
be  reimbursed  for  his  expenditures  out  of  the 
revenues  to  be  derived  therefrom,  no  rdation 
of  landlord  and  tenant  arises  so  as  to  entitle 

f>laintifr  to  recover  for  the  rental  value  of  the 
mprovements,  but  defendant  having  derived  rev- 
enues and  not  paid  them  over,  or  prevented  use 
of  the  grounds  from  which  a  revenue  would  have 
been  derived,  plaintiff's  remedy  is  for  damages. 

[Hid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant,  {  17.] 

Appeal  from  District  Court,  Polk  County; 
Hvgh  Brennan,  Judge. 

Action  at  law  to  recover  damages  for  a 
violation  of  certain  contract  rights.  A  de- 
murrer to  the  petition  was  sustained,  and 
plaintiff  appeals.  Affirmed  in  part  Bevers- 
ed  In  part 

Edgar  C.  Oorry,  for  appellant  Clinton  L. 
Nourse,  for  appellee. 

BISHOP,  J.  The  petition  Is  in  tbree 
counts.  In  tbe  first  it  is  alleged  that  the  de- 
fendant is  a  corporation  organized  under 
chapter  2,  tltie  9,  of  tbe  Code  of  1873.  That 
as  provided  by  Its  articles  of  Incorporation 
tbe  object  of  tbe  association,  among  other 
things,  shall  be  to  furnish  young  men  with 
proper  and  chaste  amusement,  and  furnish 
the  facilities  for  physical  exercise  and  train- 
ing, and  to  that  end  shall  have  power  to  ac- 
quire and  bold  real  estate,  etc.  Further, 
"said  association  and  Its  affairs  sball  be  man- 
aged and  controlled  generally  by  a  board  of 
nine  directors."  It  Is  then  alleged  that  on 
July  19,  1896,  a  meeting  of  the  board  of  di- 
rectors of  said  association  was  held,  from 
tbe  minutes  of  which  It  appears  that  "the  ab- 
Ject  of  the  meeting  was  to  take  action  regard- 
ing the  athletic  park,  and  a  tract  of  land 
known  as  the  'Old  Fair  Grounds'  was  sug- 
gested. Mr.  Dockstader  made  a  proposition 
to  the  board  to  advance  tbe  money  to  fence 
the  ground,  build  a  track  and  grand  stand, 
making  a  sum  of  about  $700,  If  the  board 
would  give  It  support  and  encouragement 
The  following  resolution  was  then  Introduced 
and  carried :  'Moved  that  E.  R.  Dockstader 
be  authorized  to  enter  Into  a  contract  of  lease 
with  F.  M.  Hubbell  for  the  ground  known  as 
the  "Old  Fair  Ground"  on  behalf  of  the  Y. 
M.  C.  A.,  said  grounds  to  be  used  as  Y.  M.  C. 
A.  athletic  grounds  under  the  control  of  tbe 
association,  provided  that  no  liability  sball  be 
Incurred  for  Improvements  or  otherwise  ex- 
cept for  rental  thereof,  at  not  to  exceed  $300 
per  annum,  that  said  Dockstader  be  permitted 
to  expend  not  to  exceed  $1,200,  for  needed 
improvements  and  be  entitled  to  reimburse 
himself  out  of  the  first  receipts  from  the 
earnings  of  said   grounda' "    Plaintiff  says 


that,  acting  upon  said  resolution,  he  at  once 
secured  a  lease  of  tbe  grounds  mentioned  to 
be  executed  to  defendant,  and  thereafter  he 
expended  the  full  sum  of  $1,200  for  the  pur- 
poses specified  In  said  resolution.  That  in 
September  following  an  exposition  was  held 
on  said  grounds  which  netted  a  profit  of 
$350  which  sum  was  paid  over  to  him  to  ap- 
ply on  tbe  moneys  so  expended  by  him.  That 
on  January  8,  1896,  plaintiff  and  defendant 
entered  Into  a  contract  in  writing  the  pro- 
visions of  which — omitting  matters  immate- 
rial to  the  questions  presented  by  the  de- 
murrer— are  as  follows : 

"That  pursuant  to  the  spirit  and  Intent  of 
the  resolution  made  on  the  19th  day  of  July, 
1895,  under  which  the  grounds  for  the  ath- 
letic park  were  leased  by  the  said  Dockstader 
and  improvements  erected  thereon  by  him, 
it  is  hereby  agreed  that  the  said  grounds 
and  Improvements  thereon,  shall  pass  under 
the  management  and  control  of  the  associa- 
tion from  this  date  to  be  by  them  used  for 
tbe  purpose  of  outdoor  athletic  sports.  In 
connection  wltb  the  said  association.  Out  of 
tbe  first  Income  to  tbe  said  association  from 
said  groimds  the  current  expenses,  incident 
to  meets,  races,  games,  etc.,  together  with 
all  necessary  immediate  repairs,  sball  be 
first  deducted ;  that  all  tbe  remainder  of 
such  Income  shall  be  paid  to  tbe  said  Dock- 
stader, until  be  sball  have  received  tbe  sum 
of  $1,200  less  tbe  sum  of  $350  already  re- 
ceived by  him.  All  expenses  for  rental,  in- 
surance, and  taxes  shall  be  borne  by  tbe  as- 
sociation, until  the  full  amount  of  said  $1,200 
as  herein  specified,  shall  have  been  paid  from 
the  Income  from  said  grounds.  After  pay- 
ment of  said  amount  of  $1,200  to  said  Dock- 
stader, tbe  Income  from  tbe  said  grounds 
thereafter  shall  first  be  devoted  to  the  pay- 
ment of  all  expenses  Incurred  on  account  of 
said  grounds,  and  the  remainder,  if  any,  sball 
be  paid  to  the  said  Dockstader  until  be  sball 
have  received  tbe  additional  sum  of  $3,100 
with  Interest  thereon  at  six  per  cent  per 
annum,  from  tbe  first  day  of  September,  1895 ; 
In  no  event,  however,  ^all  any  liability  at- 
tach to  the  association  for  tbe  payment  of 
said  sums,  except  from  the  Income  derived 
from  the  use  of  said  groimds,  as  herein  pro- 
vided, and  as  contemplated  by  tbe  resolution 
of  tbe  board  of  directors  of  tbe  association 
made  on  tbe  19th  day  of  July,  1895,  nor  shall 
tbe  said  association  be  held  to  any  liability 
because  of  any  failure  of  Income  from  said 
grounds.  It  Is  further  agreed  that  if,  at  tbe 
time  for  the  expiration  of  tbe  lease  for  said 
athletic  park  grounds,'  tbe  full  amount  of 
the  said  sum  herein  agreed  to  be  paid  to  tbe 
said  Dockstader  out  of  tbe  Income  from  the 
use  of  said  grounds,  sball  not  have  been  real- 
ized, that  tbe  said  Dockstader  sball  be  en- 
titled to  remove  and  dispose  of  all  improve- 
ments upon  said  grounds,  or  so  much  as  may 
be  necessary,  and  apply  tbe  proceeds  there- 
of in  payment  of  tbe  balance  remaining  un- 
liquidated of  the  said  sums  agreed  to  be  paid 
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herein."  It  la  then  alleged  that  the  said  snm 
of  $l,a00  l8  long  past  dne ;  that  plaintiff  has 
demanded  payment,  but  has  received  no  part 
except  the  sum  of  $350  as  stated. 

In  the  second  count  the  allegations  of  the 
first  count  as  to  the  resolution  and  contract, 
and  the  lease  of  the  grounds  are  repeated. 
The  amount  expended  by  plaintiff  to  equip 
the  grounds  is  then  alleged  to  be  the  full 
sum  of  $4,300.  Payment  of  $350  as  profits 
of  the  September  Exposition  Is  acknowledged. 
It  is  then  all^^ed  that  upon  the  execution  of 
the  written  contract  defendant  took  charge 
of  the  grounds,  and  assumed  the  management 
thereof.  And  It  Is  said  that  at  no  time  there- 
after was  any  effort  made  to  give  exhibitions 
on  the  grounds,  or  to  use  the  same  in  such  man- 
ner as  to  derive  an  income  therefrom ;  that, 
on  the  contrary,  defendant,  through  Its  board 
of  directors,  refused  to  permit  said  grounds 
to  be  used  In  the  manner  and  for  the  purpose 
for  which  It  was  prepared;  that  it  discour- 
aged the  members  of  its  athletic  committee 
from  using  said  grounds  In  the  manner  and 
for  the  purposes  intended,  and  did  nothing 
to  carry  out  In  good  faith  the  said  contract. 
That,  on  the  contrary,  it  has  converted  the 
property  to  Its  own  use  and  benefit,  and 
offered  free  use  thereof  as  an  Inducement  to 
persons  to  Join  Its  membership,  and  by  using 
the  same  for  the  benefit  of  its  members  with- 
out charge.  The  allegation  follows  that  bad 
reasonable  effort  on  the  part  of  the  defendant 
been  made  to  nse  the  grounds  In  the  manner 
Intended  the  profits  would  have  been  sufficient 
to  pay  plaintiff  In  full. 

In  an  amendment  to  this  count  it  Is  said 
that  the  discouragement  referred  to  consist- 
ed In  a  failure  on  the  part  of  the  board  to 
perform  any  acts  or  provide  for  any  enter- 
tainments or  field  meets;  and  special  aver- 
ment Is  made  to  the  effect  that  on  one  occa- 
sion a  member  of  the  board  stated  to  the 
chairman  of  the  athletic  committee  that,  in 
his  belief,  exhibitions  for  which  admission 
was  charged  should  not  be  given  if  prizes  of 
intrinsic  value  were  to  be  offered.  Further, 
that  the  conversion  alleged  consisted  In  the 
acceptance  of  the  grounds  as  Improved  by 
defendant  to  its  own  use  and  that  of  its  mem- 
bers; and  particularly  that  the  defendant's 
board  in  April,  1896,  established  a  park  mem- 
bership costing  $5  for  the  season,  a  large 
number  of  which  were  sold,  and  whereby 
the  membership  of  the  defendant  was  large- 
ly increased.  And  plaintiff  says  that,  by  rea- 
son of  all  the  matters  In  this  count  alleged, 
the  park  grounds  have  failed  to  produce 
profits,  and  that  he  has  sustained  damages 
on  account  thereof  in  the  sum  of  $3,100  for 
which  he  asks  Judgment 

In  the  third  count  the  contract  of  Janu- 
ary, 1896,  Is  again  set  out,  and  it  is  alleged 
that  plaintiff  expended  $4,300  acting  in  com- 
pliance therewith.  Acknowledgment  is  made 
of  the  payment  of  $350,  the  profits  of  the  Sep- 
tember Exhibition.    The   acceptance  of  the 


park  grounds  by  defendant  and  Its  subsequent 
use,  control,  and  management  thereof  from 
January  3,  1896,  to  January  1,  1899,  is  then 
alleged;  further,  that,  during  said  tlmev  de- 
fendant secured  certain  benefits  therefrom, 
the  amount  of  which  is  to  plaintiff  unknown. 
It  is  then  said  that  defendant  made  no  effort 
to  make  the  grounds  profitable  or  income 
bearing,  but  used  the  same  for  the  benefit  of 
its  members,  and  as  an  inducement  to  ob- 
tain new  members.  The  allegation  follows 
that  the  fair  rental  value  of  said  grounds, 
as  fitted  up  and  improved,  exclusive  of  tbe 
lease  rental  paid  to  the  landowner  by  the  de- 
fendant, and  taxes  and  repairs,  for  said  time 
Is  the  sum  of  $3,950 ;  that  plaintiff  has  been 
damaged  to  the  amount  of  such  rental  value, 
and.  In  the  event  he  Is  denied  recovery  on 
the  first  and  second  counts,  he  demands  Judg- 
ment for  said  sum. 

The  first  count  it  will  be  observed  goes 
no  farther  than  to  allege  the  contract,  and 
the  fact  that  no  sufficient  Income  from  the 
park  grounds  has  been  received  to  reim- 
burse plaintiff  for  his  outlay.  The  d«nurrer 
challenged  the  sufficiency  of  this  count  on 
the  ground  that,  according  to  the  expreas 
provisions  of  the  contract,  there  was  to  be 
no  liability  on  the  part  of  defendant  to  reim- 
burse plaintiff.  As  the  contract  so  reads.  It 
is  clear  enough  that  the  demurrer  was  prop- 
erly sustained. 

The  second  count  charges  that  the  failure 
to  derive  an  Income  from  the  park  out  of 
which  plaintiff  could  be  reimbursed  was  due 
to  several  causes.  First,  it  Is  said  that  the 
defendant  having  taken  control  of  the  park 
failed  to  use  It  so  as  to  derive  an  income 
therefrom.  A  fair  interpretation  of  the  con- 
tract makes  it  clear  that  defendant  was 
to  have  the  unrestricted  right  to  use  the 
grounds  by  its  members  for  the  purposes 
of  exercise,  practice,  or  training,  but  not  to 
its  own  pecuniary  profit,  and  this  without 
liability  to  account  to  plaintiff.  That  It  was 
the  understanding  that  the  grounds  would 
be  used  for  exhibitions  or  meets  on  which 
occasions  a  license  fee  would  be  exacted  or 
an  admission  charged  also  seems  to  be  clear. 
But  there  is  no  language  In  the  contract  that 
can  be  construed  Into  an  agreement  on  the 
part  of  defendant  that  acting  Independently 
It  would  Inaugurate  or  carry  on  any  such 
exhibitions  or  meets,  or  that  it  would  pro- 
cure others  to  do  so.  And,  in  express  terms, 
the  contract  provided  that  It  was  not  to  t>e 
liable  because  of  any  failure  of  Income.  It 
was  said  in  the  demurrer  that.  In  the  respect 
thus  considered,  the  count  of  the  petition  did 
not  state  a  ground  for  legal  complaint,  and 
in  this  we  agree. 

It  is  next  said  in  the  count  that  defend- 
ant discouraged  the  use  of  the  grounds  for 
purposes  which  would  result  in  an  income. 
Conceding  that,  under  any  circumstances, 
this  could  give  rise  to  a  liability,  still  the 
specific  allegation  by  which  the  general  al- 
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legation  1b  oontroUed  goes  no  fkrtber  tban 
to  allege  that  one  of  the  directors  expressed 
himself  as  unfavorable  to  such  nse.  It  Is 
fundamental  tbat  a  director  cannot  speak 
for  his  board  without  express  authority.  As 
the  demurrer  pointed  out  that  this  was  Bo^ 
and  hence  there  could  be  no  ground  for  com- 
plaint, it  was  correctly  sustained.  As  to  the 
matter  of  the  conyerslon  alleged,  the  specific 
allegation  makes  It  appear  that  nothing  more 
wns  done  by  defendant  than  to  open  the 
grounds  to  the  use  of  Its  own  members. 
This  it  had  the  right  to  do  under  the  con- 
tract, and  hence  there  could  have  been  no 
conversion.  There  Is  then  the  further  aver- 
ment in  said  second  count  that  the  defend- 
ant, acting  through  Its  board  of  directors, 
refused  to  permit  the  nse  of  the  park 
grounds  for  the  purposes  of  deriving  an  In- 
come therefrom.  To'  our  minds,  here  was 
[Stated  a  ground  for  damages  under  the  con- 
tract If  defendant,  having  procured  plain- 
tiff to  expend  his  money,  then  took  posses- 
sion and  willfully  locked  the  gates  as  against 
all  use  save  the  free  use  g^ranted  Its  mem- 
bers— and  that  is  the  effect  of  the  allegation 
— It  certainly  breached  the  contract  And 
for  that  a  recovery  should  be  allowed;  not 
damages  measurable  by  the  amount  expend- 
ed by  plaintiff,  but  damages  depending  on 
the  proof  to  be  made  by  him.  Here  the 
defendant  cannot  shield  Itself  behind  the 
nonliability  provision  of  the  contract.  Be- 
cause it  was  not  to  be  liable  for  any  short- 
age In  revenues,  the  contract  being  carried 
out  according  to  Its  Ifetter  and  spirit,  would 
not  authorize  deliberate  and  affirmative  ac- 
tion on  Its  part — whatever  the  motive — ef- 
fect of  which  would  be  to  destroy  any  of 
plaintiff's  rights  under  the  contract  And 
the  chance  of  revenue  was  one  of  hlg  rights. 
But  it  Is  said  In  the  demurrer  that  conced- 
ing this  to  be  true,  still,  as  the  wrong  was 
one  sounding  in  tort,  and  as  more  than  five 
years  have  elapsed,  plaintiff's  action  Is  bar- 
red by  the  statute  of  limitation.  The  posi- 
tion Is  not  sound.  The  action  was  founded 
on  contract  and  to  recover  damages  for  a 
breach  thereof.  In  such  cases  the  limitation 
period  is  10  years,  and  that  period  had  not 
elapsed.  We  conclude  that  as  to  the  point 
thus  considered,  the  demurrer  should  have 
been  overruled. 

So,  too,  we  think  a  cause  of  action  arose 
In  favor  of  plaintiff,  if  defendant  sold  park 
ground  privileges  to  Its  own  members  real- 
izing an  amount  therefrom  In  excess  of  the 
ex{)enses  It  was  obligated  to  pay.  As  already 
stated,  the  contract  did  not  contemplate  a 
profit  to  the  defendant  and  it  would  be  none 
the  less  a  profit  because  the  privileges  were 
sold  to  persons  who  were  numbered  among  its 
membership.  And  plaintiff  might  sue  at  law 
for  tne  amount  or  go  into  equity  for  an  ac- 
connting.  Tbat  the  pleading  was  not  suffi- 
ciently specific  was  not  a  ground  for  demur- 
rer. 

The  theory  of  the  third  count  of  the  peti- 


tion seems  to  be  that  under  the  circum- 
stances pleaded,  the  defendant  is  liable  to 
him  as  for  the  rental  value  of  the  Improve- 
ments as  made  by  bim  on  the  park  grounds. 
This  cannot  be  true.  No  relation  arose  as  of 
landlord  and  tenant  PlalntifTs  remedy,  if 
any  he  has,  is  for  damages.  The  demurror 
to  the  third  count,  raising  the  point  as  thus 
stated  by  us,  was  therefore  correctly  over- 
ruled. 

It  follows  that  the  ruling  of  the  court  be- 
low as  related  to  the  first  and  third  counts 
of  the  petition  must  be  affirmed.  As  to  the 
second  count  the  ruling  Is  in  part  reversed, 
and  the  cause  wll  be  remanded  for  further 
proceedings    according    to    law. 

Affirmed  in  part    Reversed  in  part 


DILLE  V.  WHITa 
(Supreme  Court  of  Iowa.    Nov.  20,  1006.) 

1.  Payment— Bnxs  and  Notbb— Intontion. 

The  intention  of  the  parties  must  prevail  In 
determining  whether  the  delivery  and  acceptance 
of  a  note,  check,  or  draft  are  to  be  treated  as 
payment  in  themselves  or  as  payment  condi- 
tionally upon  the  honoring  of  the  paper  by  the 
drawee. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Payment,  iS  63,  86.] 

2.  Bills  and  Notes  —  Cancellation  —  Con- 
8idebation  of  note  —  intent  of  parties 
—Checks  —  Tbanbfeb  or  Monet. 

The  preliminary  arrangement  for  a  loan  for 
Immediate  use  having  been  completed,  the  bor- 
rower stated  that  he  would  take  such  loan  in  two 
drafts.  The  lender  asked  for  drafts  at  the  bank 
but  received  cashier's  checks,  nonnegotiable,  as 
payable  In  current  funds,  and  these  on  the  con- 
summation of  the  loan  were  turned  over  to  the 
borrower;  each  party  believinar  them  to  be 
drafts.  The  borrower  testified  that  the  checks 
were  not  received  as  being  themselves  the  con- 
sideration for  the  note,  but  as  a  convenient  way 
of  obtaining  the  money,  and  the  lender  did  not 
testify  to  the  contrary.  The  bank  was  in  fact 
though  unknown  to  either  party,  insolvent 
Beld,  wherever  the  burden  rested,  to  show  an 
intention  to  transfer  the  money  by  means  of 
the  paper  rather  than  a  purchase  of  the  paper 
with  the  note  and  that  therefore  the  lx)rrower 
was  entitled  to  his  money  or  a  cancellation  of 
the  note. 

[Ed.  Note. — For  cases  in  point  fee  Cent  Dig. 
vol.  7,  Bills  and  Notes,  i  174.] 

3.  Saus  —  Failure  or  Conbidebation  — 
W0BTHI.E88  Checks. 

At  the  time  of  the  execution  of  a  note  and 
mortgage,  and  the  delivery  and  acceptance  there- 
for of  cashier's  checlis,  nonnegotiable  as  payable 
in  current  funds,  the  bank  drawing  the  checks, 
unknown  to  either  the  borrower  or  lender,  was 
hopelessly  insolvent,  so  that  had  the  checks 
been  immediately  presented,  payment  would 
have  been  refused.  Held,  that  even  consider- 
ing the  checks  as  the  subject  of  the  transaction 
the  borrower  was  entitled  to  a  judgment  against 
the  lender  for  their  amount  or  a  cancellation 
of  the  note  and  mortgage. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §S  174,  17&] 

4.  Sake— NEGOTIABILITY— INSTRUMIBNT  PAY- 
ABLE IN  Money— What  Constitutes. 

Cashier's  checks,  payable  "in  current  fnnds" 
rather  than  money  are  not  negotiable. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  7,  BUla  and  Notes,  f  306.] 
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5.  Samb— Cancellation— Paildbk  of  Con- 
si  dkration  —  Acceptance  of  Woethuess 
Checks  —  CHANaE  in  Fobm  or  Papeb. 
A  prospective  borrower  having  stated  that 
be  would  take  the  loan  in  draftit,  the  lender 
asked  for  drafts  at  the  bank  but  received  cash- 
ier's checks.  These  were  delivered  and  accepted, 
both  parties  believing  them  to  be  drafts,  but 
the  borrower,  after  discovering  the  mistake, 
chanced  them  at  the  bank  for  a  draft.  When 
the  checks  were  delivered,  and  when  the  change 
was  made,  the  bank  was  hopelessly  insolvent; 
both  forms  of  paper  being  equally  worthless. 
Held,  thnt  the  change  did  not  deprive  the  bor- 
rower of  his  right  to  the  cancellation  of  the 
notes  or  a  judgment  against  the  lender. 
0.  Cancellation  of  Instruments  —  Condi- 
tions Precedent  —  Redelivebt  of  Checks. 
Cashier's  checks  of  an  insolvent  bank  were 
received  by  one  executing  a  note  therefor,  and 
afterwards  changed  at  the  bank  for  its  equally 
worthless  drafts.  In  the  reply  filed  in  an  action 
by  the  maker  of  the  note  seeking  ita  cancellation, 
he  tendered  such  checks  to  the  payee  of  the  note. 
Held,  that  it  was  not  essential  to  his  right  to 
maintain  his  action  that  he  shoald  have  first 
tendered  or  returned  such  checks. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  iS  33,  88.] 

7.  Sake— Natobe  of  Action  —  Statctobt 

Regitlation. 

An  action  for  the  cancellation  of  a  note 
based  on  the  (act  that  the  cashier's  checks  re- 
ceived for  it  were  worthless  is  not  based  upon 
a  breach  of  warranty  in  the  negotiation  of  the 
checks,  so  as  to  bring  it  within  Acts  29th  Gen. 
Assem.  p.  87,  c.  130.  !  65,  fixing  the  warranties 
on  the  negotiation  of  an  instrument. 

McClain,  C.  3;  and  Deemer,  J.,  dissenting. 

Appeal  from  District  Court,  Ringgold 
County;   H.  M.  Towner,  Judge. 

The  opinion  states  the  case.  Judgment  af- 
firmed. 

Miles  &  Steele  and  S.  W.  Steele,  for  appe- 
lant Spence  &  Smith  and  Fuller  &  Fuller, 
for  appellee^ 

WEAVER,  J.  Tbe  petition  alleges  that  on 
or  al>ont  January  14,  1004,  tbe  defendant 
undertook  to  make  a  loan  to  plaintiff  of  $4,- 
400,  the  repayment  of  which  was  to  be  se- 
cured by  mortgage  upon  certain  real  estate 
In  Ringgold  county;  that.  In  pursuance  of 
such  agreement,  plaintiff  did  make  and  de- 
liver to  defendant  his  promissory  note  and 
mortgage  for  said  amount,  but  that  no  part 
of  said  loon  has  ever  in  fact  been  received 
by  tbe  plaintiff,  and  the  defendant  refuses 
to  pay  or  furnish  tbe  same  to  tbe  plaintiff, 
and  refuses  to  return  the  said  note  or  to  can- 
cel and  discharge  the  mortgage.  Upon  these 
allegations,  plaintiff  demands  Judgment 
against  the  defendant  In  the  sum  of  ^,400, 
and  interest  from  tbe  date  of  tbe  delivery 
of  the  note  and  mortgage,  or  that  said  se- 
curities be  canceled  and  discbarged.  An- 
swering this  claim,  the  defendant  admits 
the  agreement  to  make  tbe  loan,  as  alleged 
In  tbe  petition,  and  alleges  that.  In  pursu- 
ance of  such  agreement,  be  delivered  to 
plaintiff  "cashier's  checks"  upon  the  Citi- 
zens' B.ink  of  Mt  Ayr,  Iowa,  to  tbe  amount 
of  $4,400,  which  plaictife  accepted  In  lieu  of 
cash,  and  as  full  and  complete  performance 


and  satisfaction  of  defendant's  imdertaking 
In  respect  to  said  loan.  He  further  alleges 
that  tbe  checks  so  delivered  were,  by  tbe 
said  bank,  paid  to  plaintiff  by  the  Issuance 
to  him,  at  bis  request,  of  a  draft  on  tbe 
Stockyards  Bank  of  St.  Joseph,  Mo.,  for  an 
equal  amount,  and  the  checks  were  thereup- 
on marked  "paid  and  canceled."  In  reply, 
tbe  plaintiff  admits  tbe  delivery  to  him  by 
defendant  of  tbe  two  cashier's  checks  men- 
tioned, but  denies  that  they  were  delivered 
or  accepted  as  a  performance  of  tbe  defend- 
ant's agreement  to  make  the  loan,  or  as  a 
payment  of  the  said  sum  of  $4,400,  but  sim- 
ply as  a  convenient  method  or  medium  by 
which  the  actual  cash  was  to  be  transferred 
to  plaintiff,  from  the  defendant  He  fur- 
ther says:  That  In  fact  defendant  delivered 
tbe  checks  with  the  representation  and  upon 
the  understanding  that  they  were  drafts  of 
tbe  kind  usually  Issued  by  banks  for  tbe  re- 
mittance or  transfer  of  mon^,  and  that 
plaintiff,  being  unacquainted  with  tbe  forms 
of  such  transactions,  did  not  know  the  real 
character  of  the  instruments  until  later  on 
tbe  same  day,  upon  attempting  to  make  use 
of  them,  be  found  that  Instead  of  drafts 
they  were  simply  checks  drawn  upon  the 
Citizens'  Bank  by  its  own  cashier,  whereup- 
on he  went  to  said  bank,  and,  at  his  request 
tbe  cashier  took  up  said  checks  and  issued 
to  him  in  place  thereof  the  draft  upon  the 
Stockyards  Bank  mentioned  in  the  answer. 
That  In  fact  at  tbe  time  of  the  transaction 
with  the  defendant  and  at  all  times  there- 
after, the  said  Citizens'  Bank  was  Insolvent 
That  it  bad  no  money  with  which  to  pay  said 
checks,  nor  any  In  tbe  Stockyards  Bank  with 
which  to  meet  said  draft  and  closed  its 
doors  on  tbe  morning  of  the  following  day. 
That  no  part  of  the  checks  or  draft  has 
been  paid,  and  they  are  and  at  all  times  have 
been  worthless  and  uncollectible.  The  plain- 
tiff also  tenders  a  return  of  the  checks  to 
tbe  defendant  The  district  court  found  for 
the  plaintiff  for  the  sum  of  $4,400  and  inter- 
est, but  provided  that  a  surrender  of  the 
plaintiff's  note  and  mortgage  duly  canceled 
if  defendant  should  elect  to  do  so,  should 
operate  as  a  satisfaction  of  the  Judgment 
The  defendant  appeals. 

From  the  foregoing  statement  It  Is  readlljr 
apparent  that  the  one  question  to  be  deter- 
mined In  this  controversy  is  whether  tbe  de- 
livery of  the  so-called  "cashier's  checks"  by 
the  appellant  and  their  receipt  by  tbe  ap- 
pellee, are  to  be  treated  as  constituting  a 
payment  to  the  latter  of  tbe  money  which  the 
former  undertook  to  loan  him;  and  bene* 
upon  which  party  the  loss  occasioned  by  the 
insolvency  of  the  bank  must  fall.  The  testi- 
mony tends  fairly  to  show  the  following 
state  of  facts:  Early  In  January,  1904,  tbe 
plaintiff,  a  farmer  living  near  Mt  Ayr,  was 
negotiating  for  tbe  purchase  of  a  tract  of 
land,  and,  for  this  purpose,  be  desired  to 
borrow  $4,400.    He  went  to  appellant  to  pro- 
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cnre  a  loan  of  the  (mm,  and  explained  to 
him  tbe  purpose  to  which  the  money  was  to 
be  applied.  Appellant  expressed  his  willing- 
ness to  lend  the  money  upon  proper  security. 
On  January  14,  1904,  the  negotiations  ap- 
pear to  have  culminated,  and  the  parties, 
having  first  met  at  the  home  of  the  appel- 
lant, started  together  to  go  to  the  office  of 
the  notary,  who  wag  to  prepare  the  papers. 
On  the  way  appellant  asked  appellee  wheth- 
er he  would  take  the  amount  of  the  loan  "In 
check  or  draft"  The  parties  are  not  quite 
agreed  in  their  testimony  as  to  tbe  exact 
language  naed.  Appellee  says  Dr.  White 
used  the  words  above  quoted,  while  the  lat- 
ter says  he  used  the  words  "money,  check, 
or  draft"  They  agree,  however,  that  appel- 
lee replied  In  substance  that  be  would  take 
It  In  two  drafts;  one  for  $1,000,  and  the 
other  for  $3,400.  At  this  stage  of  the  con- 
versation the  parties  were  near  the  office 
of  the  Citizens'  Bank,  where  apepllant  had 
tbe  money  on  deposit,  and  appellant  went  in 
and  procured  the  two  instruments  which 
have  already  been  mentioned  as  cashier's 
checks.  From  this  place  they  proceeded 
to  the  notary's  office  where  It  was  discovered 
that  a  defect  existed  In  appellee's  title  to 
some  of  the  land  to  be  included  in  the  mort- 
gage, and  the  consummation  of  the  loan  was 
postponed  until  the  following  day  to  give 
appellee  time  to  procure  a  deed  which  was 
needed  to  cure  the  defect  Pending  the  pro- 
duction of  this  deed,  tbe  note  and  mortgage 
which  had  been  executed  by  tbe  appellee, 
and  the  two  instruments  which  appellant  had 
brought  from  the  bank,  were,  by  nratual 
agreement  left  In  the  notory's  possession, 
with  the  understanding  that  If  the  appellee 
succeeded  In  perfecting  his  title  to  tbe  mort- 
gaged property,  the  deal  was  to  be  consum- 
mated and  the  papers  delivered.  Appellee 
returned  to  town  with  the  required  deed  on 
January  15,  1904,  and  the  notary  delivered 
to  him  the  cashier's  checks.  Appellee  took 
them  at  once  to  the  agent  through  whom  he 
was  making  the  land  purchase,  and  this 
agent,  discovering  the  true  character  of  the 
checks,  advised  that  they  be  exchanged  for 
drafts.  Thereupon  appellee  went  to  the 
bank,  returned  the  checks,  and  took  in  place 
thereof  the  draft  on  the  Stockyards  Bank  of 
St  Joseph,  Mo.  By  this  time  it  was  too  late 
in  the  afternoon  for  appellee  to  close  the  pur- 
chase of  the  land.  After  closing  its  doors 
on  that  day,  January  16tb,  the  bank  never 
reopened  for  business.  Its  insolvency  was 
pabllcly  announced  on  the  following  morn- 
ing. It  should  be  noticed  in  this  connection 
that  appellant  as  a  witness,  testifies  that 
when  he  spoke  to  the  appellee  concerning  a 
check  as  a  medium  for  delivery  of  the 
money  loaned  be  meant  his  own  personal 
check  npon  the  bank,  and  that  by  draft  be 
meant  tbe  ordinary  draft  or  bill  of  exchange 
drawn  by  a  bank  upon  Ite  correspondent 
and,  even  In  the  absence  of  this  admission. 
It  would  probably  be  presumed  that  such  was 


the  intention  of  the  partlea  He  farther  ad- 
mits that  when  he  went  to  the  bank  he 
asked  the  cashier  for  "drafts"  and  took  the 
instruments  given  him  without  special  ex- 
amination, supposing  them  to  be  drafts.  In 
the  conversation  at  the  notary's  office  he 
told  tbe  appellee  he  had  the  drafte  ready  to 
be  delivered  when  the  security  was  perfected. 
Indeed,  he  continued  under  the  impression 
and  belief  that  the  instrumente  were  In  fact 
drafte  until  after  the  failiure  of  the  bank 
had  occasioned  Investigation.  On  the  other 
hand  the  appellant  received  them,  suppos- 
ing them  to  be  drafte,  and  was  enlightened 
as  to  their  real  purport  only  when  he  sought 
to  make  a  payment  upon  his  land  purchase. 
The  cashier  of  tbe  bank  who  Issued  the 
checks  says  that  Dr.  White  asked  for  drafts. 
He  does  not  claim  that  be  explained  tbe  dif- 
ference In  tbe  character  of  the  instrumente, 
but  says  appellant  took  them  without  objec- 
tion. It  Is  quite  probable  that  the  cash- 
ier, knowing  that  his  bank  bad  no  money 
in  its  correspondent's  hands  against  which 
to  draw  the  drafte.  Issued  the  bank's  check 
upon  Itself,  without  explanation,  in  the  hope 
that  the  hour  of  confessed  failure  might 
thereby  be  postponed.  The  ease  with  which 
the  deception  was  practiced  is  still  further 
explained  by  tbe  fact  that  tbe  blank  form  on 
which  the  checks  were  drawn  la  identical 
with  tbe  one  on  which  the  bank  drew  Ite 
drafte.  The  check  being  converted  into  a 
draft  by  Impressing  with  a  rubber  stemp  on 
the  lower  left-hand  corner  the  words  "To  St. 
Joseph  Stockyards  Bank,  St  Joseph,  Mis- 
souri." That  men  not  familiar  with  bank- 
ing business  and  methods  should  have  been 
misled,  as  both  appellant  and  appellee  ap- 
pear to  have  been,  into  the  belief  that  they 
were  getting  bank  drafts,  and  that  these 
drafte  would  be  efTectual  to  transfer  to  the 
appellee  the  amount  of  money  agreed  to  be 
loaned,  is  not  at  all  strange,  and  it  is  not 
necessary  to. the  disposition  of  this  appeal 
that  any  question  be  raised  or  enterteined 
as  to  the  good  faith  of  either  of  them. 

If  this  were  a  case  in  which,  as  urged  by 
ai>pellant's  counsel,  the  appellee  could  fairly 
be  said  to  have  negotiated  for*  the  purchase 
from  appellant  of  checks  or  drafte  which  had 
been  drawn  by  the  Citizens'  Bank,  it  could 
then  be  conceded  that  under  the  ordinary 
rule,  tbe  delivery  of  the  instruments  which 
were  the  subject  of  the  negotiation  would 
have  served  to  pass  the  title,  and,  In  the  ab- 
sence of  fraud  or  misrepresentation  by  tbe 
appellant  tbe  risk  of  the  bank's  failure  be- 
fore payment  wonld  have  been  borne  by  tbe 
former.  But  such  is  not  the  case  here  pre- 
sented. Appellee  was  not  purchasing  or  de- 
siring to  purchase  commercial  paper  of  any 
kind  from  the  appellant  He  was  a  borrower, 
seeking  a  loan  of  money  with  which  to  com- 
plete a  land  purchase.  The  appellant  under- 
took to  lend  him  the  desired  sum  of  money, 
not  to  sell  him  commercial  paper  or  aecori- 
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ties.  The  terms  of  the  loan  had  been  fnlly 
agreed  upon  before  anything  was  said  as  to 
the  manner  or  form  in  wUcb  the  specified 
sum  should  l>e  paid  over  and  the  checics  or 
drafts  were  given  and  accepted  not  as  the 
money  itself,  but  as  a  convenient  mode  of  ob- 
taining the  money.  That  such  is  the  effect  of 
payment  by  check  or  draft  in  the  absence  of 
an  agreement  to  receive  the  paper  in  satisfac- 
tion or  extinguishment  of  the  original  obliga- 
tion is  well  settled.  S  Randolph,  Ck>m.  Paper, 
i  16 ;  Finney  v.  Edwards,  75  Va.  44 ;  Brown 
v.  Kewley,  2  Bos.  PI.  518;  Weddigen  v.  Fab- 
ric Co.,  100  Masa  422  ;  Bank  t.  R.  R.  Co.,  44 
Minn.  224,  46  N.  W.  342,  560,  9  U  R.  A.  263, 
20  Am.  St  Rep.  566 ;  Bom  t.  Bank,  123  Ind. 
78,  24  N.  B.  173,  7  L.  R.  A.  442,  18  Am.  St 
Rep.  312;  Bickford  v.  Bank,  42  111.  238,  89 
Am.  Dec  436;  Good  v.  Singleton,  39  Minn. 
340,  40  N.  W.  359.  Payment  by  check  is  said 
In  these  and  numerous  other  authorities  to 
be  conditional  only,  and  becomes  effective  to 
discharge  the  obligations  upon  which  they  are 
delivered  only  when  duly  honored.  This  is 
also  true  under  ordinary  conditions  where  the 
party  under  obligation  attempts  to  pay  money 
by  means  of  bills  of  exchange  drawn  by  and 
upon  third  parties.  See  Weddigen  v.  Fabric 
Ca,  100  Mass.  422 ;  Clark  v.  Tonng,  1  Crancb 
(U.  B.)  181,  2  li.  Ed.  74;  Insurance  Co.  v. 
GoWe  (Neb.)  70  N.  W.  603. 

A  contrary  rule  has  been  announced  in 
Massachusetts,  Maine,  and  Indiana,  where 
the  giving  of  a  check,  note,  or  draft  for  a  debt 
or  obligation  to  pay  money'  is  held  to  operate 
as  a  payment  or  extinguishment  of  the  obliga- 
tion, but  elsewhere  the  authorities  are  quite 
unanimous  in  support  of  the  rule  as  we  have 
stated  it  But  even  in  the  states  named  It 
is  held  to  t>e  a  rule  of  presumption  only, 
and  that  the  intention  of  the  parties  when  ex- 
pressly declared  or  when  shown  by  collateral 
facts  and  circumstances  will  be  allowed  to 
prevail.  Duncan  v.  Kimball,  3  WalL  (U.  8.) 
37,  18  L.  Ed.  50.  In  the  application  of  this 
doctrine  a  distinction  has  fsequently  been 
drawn  between  checks,  drafts,  and  notes  re- 
ceived upon  a  precedent  Indebtedness,  and 
those  received  in  the  transaction  out  of  which 
the  indebtedness  arises,  and  it  is  sometimes 
said  that  the  delivery  and  acceptance  of  the 
unindorsed  check,  draft,  or  note  of  a  third 
party  for  a  debt  of  contemporaneous  origin 
will  (q)erate  as  payment  In  support  of  this 
proposition,  no  case  has  been  more  frequently 
cited  than  Whltbeck  r.  Van  Ness,  11  Johns. 
(N.  T.)  409,  6  Am.  Dec.  883,  a  decision  which 
was  clearly  right  upon  the  facts  involved.  In 
that  case  one  Deane  was  Indebted  to  Van 
Ness  in  the  sum  of  $90,  and  Van  Ness,  desir- 
ing to  purchase  a  horse  owned  by  Whltbeck, 
offered  to  give  him  $90  for  it,  if  the  latter 
would  accept  in  payment  the  note  of  Deane 
for  that  amount  This  offer  was  accepted, 
and  Deane,  at  the  request  of  Van  Ness,  made 
his  note  direct  to  Whltbeck.  The  note  not  be- 
ing paid,  and  the  maker  proving  Insolvent 
Whitbedt  stted  Van  Neas  for  tlie  purchase 


price  of  the  horse.    As  to  the  record  presoit- 

ed,  the  court  says:  "Nothing  can  be  more  mani- 
fest than  that  both  parties  perfectly  nnder- 
Btood  that  the  plaintiff  should  take  Deane's 
note  at  his  own  hazard."  With  that  fact  es- 
tablished, no  room  was  left  for  argument 
The  agreement  to  take  the  note  at  bis  own 
risk  being  made  manifest  the  transaction 
was  one  of  exchange  of  one  commodity  for 
another  instead  of  a  sale  in  the  ordinary 
sense  of  the  word,  and  plaintiff  had  no  more 
claim  for  recovery  against  Van  Neas  ttuui  he 
would  have  had  if.  Instead  of  the  note,  be 
had  accepted  shares  of  corporation  stocks  in 
exchange  for  his  horse,  and  later  ascertained 
that  the  shares  were  less  valuable  than  be 
supposed.  And  it  may  be  fully  conceded  that 
In  all  cases  where  a  party  holding  the  note 
or  other  written  obligation  of  another  sells  It 
or  exchanges  it  for  other  property  without 
indorsement  and  without  fraud,  no  presump- 
tion of  liability  arises  against  him  In  the 
event  the  paper  proves  to  be  worthless.  But, 
where  the  note,  check,  or  draft  is  not  given 
and  accepted  as  the  thing  for  which  the  re- 
ceiver has  bargained,  but  as  a  convenient 
method  by  which  the  money  it  represents  may 
be  transferred  from  one  party  to  ttae  other, 
there  Is  a  presumption  that  the  payment  is 
conditional  upon  the  paper  being  honored  on 
due  presentation.  It  is  undoubtedly  true  that 
as  to  the  presumption  attending  transactions 
of  this  kind  and  the  burden  of  proof  concern- 
ing the  Intention  of  the  parties,  the  cases  are 
in  considerable  confusion,  but  the  exigencies 
of  the  present  appeal  do  not  require  any  at- 
tempt on  our  part  to  elucidate  the  true  role 
in  these  respects;  for,  wherever  the  burden 
be  placed,  we  believe  the  record  sufficient  to 
support  the  finding  of  the  trial  court  That 
the  intention  of  the  parties  shall  prevail  in  de- 
termining whether  the  delivery  and  accept- 
ance of  a  note,  check,  or  draft  drawn  by  tbe 
debtor  or  by  a  third  person  are  to  be  treated 
as  payment  in  themselves,  or  as  payment  con- 
ditional upon  the  honoring  of  the  paper  by 
the  drawee,  is  held  with  sulwtantlal  unanim- 
ity by  all  the  courts. 

There  are  a  few  exceptional  cases,  princi- 
pally In  the  state  of  New  York,  where  tbe 
court  has  seemed  to  trench  upon  tbe  province 
of  ttae  Jory  respecting  this  matter  of  fact  (see 
Wbitl>eCk  ▼.  Van  Ness,  supra ;  Gibson  t.  To- 
bey.  46  N.  Y.  637.  7  Am.  Rep.  397;  Hall  t. 
Stevens,  116  N.  Y.  201,  22  N.  B.  374,  5  L.  R. 
A.  802),  and  dispose  of  the  question  as  one  of 
law,  but  the  courts  of  that  state  appear,  nev- 
ertheless, to  be  committed  to  tbe  rale  as 
above  stated  that  the  intention  of  tbe  parties 
will  control  the  questi<»i  of  payment  and 
that  such  intention  may  l>e  established  by 
proof  of  an  express  agreement  or  of  circum- 
stances from  which  an  agreement  or  under- 
standing may  be  implied.  Roberts  ▼.  Fisher, 
43  N.  Y.  159,  8  Am.  Rep.  680;  Noel  t.  Mot 
ray,  18  N.  Y.  167;  Monroe  v.  Hoff,  5  Denlo 
(N.  Y.)  360;  Porter  v.  Talcott  1  Cow.  (N.  Y.)  . 
883;   Ontario  Bank  T.  Ligbtbody,  13  Wend. 
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(N.  X.)  101,  27  Am.  Dec.  1T9;  Johnson  v. 
Weed,  9  Johns.  (N.  T.)  810,  6  Am.  Dec.  279; 
Vail  v.  Foster,  4  N.  X.  812;  Eoget  v.  Merritt, 
2  Calnes  (N.  X.)  116.  Such,  also,  as  we  have 
said.  Is  the  current  of  authority  In  other  Jurla- 
dlctlons.  Dugan  v.  Pac.  Boom  Co.,  6  Wash. 
S93,  34  Pac.  167,  86  Am.  St  Rep.  182 ;  Hunter 
V.  Moul,  98  Pa.  18,  42  Am.  Rep.  610 ;  Insur- 
ance C!o.  v.  Smith,  6  Har  &  J.  166,  14  Am. 
Dec.  268;  Walnwrlght  v.  Webster,  11  Vt  676, 
91  Am.  Dea  707;  Brlggs  v.  Holmes  (Pa.)  12 
Atl.  366,  4  Am.  St  Rep.  597 ;  Fleig  ▼.  Sleet 
(Ohio)  1  N.  B.  24,  64  Am.  Rep.  800;  Hoefllnger 
V.  Wells,  47  Wis.  628,  3  N.  W.  688;  Insurance 
Ca  T.  Goble  (Neb.)  70  N.  W.  608;  Duncan  v. 
Kimball,  9  Wall.  (D.  a)  87,  18  L.  Ed.  60;  Se- 
bastian T.  Codd  (Md.)  26  Ati.  316;  Olllett  ▼. 
Knowles  (Mich.)  66  N.  W.  497;  Zerrano  ▼. 
Wilson,  62  Mass.  424;  Weddlgen  v.  Fabric 
Co.,  100  Mass.  422 ;  Ooldshlde  t.  Cottrell,  2 
H.  &W.  20;  Stedlnm  v.  Corch,  1  Esp.  8 ;  MU- 
lard  V.  Argyle,  6  M.  ft  O.  40;  Owenson  t. 
Morese,  7  T.  R.  64;  Kearslake  v.  Morgan,  6 
T.  R.  613 ;  Alcock  t.  Hopkins,  60  Mass.  484 ; 
Wylly  T.  (Collins,  9  Ga.  240 ;  Johnson  t.  Bank, 
25  Ga.  643;  Belsbaw  t.  Bush,  11  C.  B.  191; 
Valpy  V.  Oakley,  18  Q.  B.  961;  Turney  ▼. 
Dodwell,  3  E.  ft  B.  136.  In  considering  the 
question  of  the  Intent  of  the  parties  in  the  In- 
stant case,  we  must  not  close  our  eyes  to  the 
facts  attending  and  characterizing  the  trans- 
action between  the  parties,  or  to  the  manner 
In  which  such  transactions  are  usually  nego- 
tiated and  consummated  in  the  business 
world.  The  vast  majority  of  men  having 
money  to  invest  in  any  considerable  simi  do 
not  carry  their  funds  upon  their  person  at 
in  their  desios,  but  keep  them  on  deposit  In 
some  bank,  and,  save  In  exceptional  cases,  the 
delivery  of  money  upon  a  loan  or  other  in- 
vestment is  accomplished  through  the  me- 
dium of  checks,  orders,  or  drafts,  and  not  by 
Immediate  and  direct  transfer  of  the  money. 
Of  such  transactions,  a  leading  writer  says 
that  in  the  absence  of  any  agreement  to  the 
contrary,  a  payment  by  note  or  bill  of  ex- 
cbange  "Is  always  presumed  to  be  conditional." 
Benjamin  on  Sales  (2d  Ed.)  <  729.  The  paper 
is  given  and  received  upon  the  mutual  faith 
and  nnderstanding  of  the  parties  that  it  rep- 
resmta  actual  value  to  its  full  nominal 
amount  and  that  on  due  presentation  to  the 
drawee  it  will  be  honored,  and  only  upon  Its 
being  thus  honored  does  the  payment  be- 
come effective  and  absolute.  This  has  often 
been  held  true  even  where  the  person  entitled 
to  receive  the  money  expresses  a  preference 
for  its  payment  by  check,  but  does  not  agree 
to  assume  the  risk  of  its  being  honored. 
Everett  y.  C!olllns,  2  Campbell,  616;  Hughes 
V.  May,  4  A.  &  B.  964;  Cohen  v.  Hale,  3  Q. 
B.  D.  871. 

In  Millard  v.  Argyle,  supra,  Maule,  J., 
says:  "Payment  is  not  a  technical  term. 
It  has  been  imported  Into  law  proceedings 
from  the  exchange  and  not  from  law  treatis- 
es. When  you  speak  of  paying  cash,  that 
means  satisfaction;  but  when  by  bill,  that 
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does  not  Import  satisfaction  unless  the  bill 
Is  ultimately  taken  up."  So,  also.  In  Sted- 
man  v.  Gooch,  supra,  It  is  said  by  Lord 
Kenyon  that  "the  law  is  clear  that  if  hi 
payment  of  a  debt  the  creditor  is  content  to 
take  a  bill  or  note  payable  at  a  tutnre  day, 
he  cannot  legally  commence  action  on  his 
original  claim  until  such  bill  or  note  becomes 
payable,  but  if  such  bill  or  note  is  of  no 
value,  he  may  consider  It  as  waste  paper, 
and  resort  to  his  original  demand."  When 
a  shipper  was  about  to  pay  the  freight  up- 
on goods  being  shipped  by  him,  the  agent 
of  the  carrier  expressed  his  preference  to 
receive  it  in  a  check,  which  was  given  him 
accordingly.  The  drawer  of  the  check  had 
the  money  In  the  bank  to  which  the  check 
was  directed,  but  i  on  the  following  day, 
and  before  the  check  was  presented  for 
payment,  the  bank  failed.  No  agreement 
being  shown  that  the  check  was  intended 
to  be  received  as  absolute  payment  the 
carrier  was  held  entitled  to  recover  on  the 
original  consideration.  Railroad  Co.  v.  Col- 
lins, 1  Abb.  N.  C.  47,  aflBrmed  In  57  N. 
X.  641.  Judge  Story,  In  his  well-known 
treatise  on  Promissory  Notes  (section  104), 
says,  "In  general  by  omr  law,  unless  other- 
wise especially  agreed,  the  taking  of  a 
promissory  note  for  a  pre-existing  debt  or 
a  contemporaneous  consideration  is  treated 
as  a  conditional  payment  only;  that  li,  as 
payment  only  in  case  it  is  duly  paid  at 
maturity."  Where  A.  sold  goods  to  B.  at 
an  agreed  price,  and  received  in  payment 
the  note  of  C.  without  B.'s  Indorsement  a 
recovery  by  A.  upon  the  original  considera- 
tion (C.  becoming  insolvent  before  the  note 
fell  due)  was  upheld  on  appeal,  the  court 
there  saying:  "If  it  was  a  part  of  the. 
original  agreement  between  the  parties  that 
plaintiff  should  take  the  note  in  full  satis- 
faction of  the  goods  sold,  so  that  he,  and 
not  the  defendants,  should  run  the  risk  of 
the  note,  then  undoubtedly  the  plaintiff  has 
no  right  of  action.  But  the  fact  whether 
such  was  or  was  not  the  agreement  was  sub- 
mitted to  the  Jury,  and  they  have  decided 
in  favor  of  the  plaintiff.  The  books  all 
agree  that  there  must  be  a  clear  and  special 
agreement  that  the  vendor  shall  take  paper 
absolutely  as  payment  or  it  will  be  no  pay- 
ment if  it  afterwards  turns  out  to  be  of 
no  value.  And  this  rule  requiring  such  a 
special  agreement  ought  to  t>e  adhered  to,  tor 
it  is  well  calculated  to  prevent  fraud  and 
support  Justice.  Johnson  v.  Weed,  9  Johns. 
(N.  X.)  310,  6  Am.  Dec.  279.  If  this 
language  were  to  be  construed  as  requiring 
In  all  cases  proof  of  an  express  agreement 
by  the  recipient  of  the  bill  or  note  to 
receive  it  as  absolute  payment,  it  is  prob- 
able that  it  states  the  rule  too  rigidly,  for, 
as  we  have  already  shown,  the  generally 
accepted  doctrine  gives  effect  to  the  implied, 
as  well  as  the  express,  agreement  or  under- 
standing of  the  parties.  We  think,  how- 
ever, that  the  passage  we  have  quoted  was 
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not  Intended  as  requiring  the  establish- 
ment of  an  express  agreement  In  all  cases 
to  sustain  a  claim  of  payment  by  the  ac- 
ceptance of  commercial  paper,  bnt  rather 
as  emphasizing  the  proposition  that  the  mere 
fact  of  such  delivery  and  acceptance  np- 
on  a  money  demand  In  the  ordinary  course 
of  business  gives  rise  to  no  presumption 
of  absolnte  payment  It  Is  true  that,  in 
Whltbeck  v.  Van  Ness,  6upra,  the  court  in- 
dulges in  some  criticism  of  the  language* 
used  in  Johnson  t.  Weed,  bat  concedes 
that  It  was  correctly  decided.  The  same 
language  was  thereafter  quoted  approvingly 
In  Bank  v,  Llghtbody,  13  Wend.  (N.  X.) 
112,  27  Am.  Dec.  179,  and  by  Sutherland,  J., 
In  Porter  v.  Talcott,  1  Cow.  (N.  X.)  384. 
It  may  also  be  said  of  the  opinion  In  the 
Whltbeck  Case  that,  under  the  conceded  or 
assumed  state  of  facta  then  before  the  court, 
the  criticism  of  Johnson  t.  Weed  Is  clear- 
ly obiter. 

In  Hoefllnger  v.  Wells,  47  Wis.  631,  S 
N.  W.  589,  the  distinction  sought  to  be  made 
concerning  the  burden  of  proof  between 
cases  where  the  bill  or  note  Is  transf^red 
upon  an  existing  Indebtedness  and  cases 
where  the  indebtedness  is  contracted  at 
the  time,  is  said  to  be  "Not  supported  by 
the  weight  of  authority." 

In  Gardner  v.  Gorham,  1  Doug. .  (Mich.)  607, 
the  plaintiff  sold  to  the  defendants  a  quantity 
of  good9,  and,  as  part  of  the  same  transaction, 
defendants  transferred  to  plaintiffs  certain 
notes  executed  by  third  parties.  Defendants 
made  some  representations  as  to  the  value  of 
these  securities,  but  expressly  refused  to  in- 
dorse or  guaranty  their  payment  The  notes 
proving  worthless,  plaintiffs  brought  action  to 
recover  the  price  of  the  goods  sold.  Reversing 
a  Judgment  for  the  defendants  the  court  ex- 
pressly waives  any  consideration  of  the  ques- 
tion of  fraud  or  false  representation,  and  says 
that  the  question  whether  the  notes  were 
received  as  payment  was  one  of  fact  on 
which  the  plaintiff  was  entitled  to  go  to 
the  Jury.  It  is  there  said :  "It  Is  believed 
that  no  principle  of  law  is  better  establish- 
ed at  the  present  day  than  that  the  g^ivlng 
of  a  promissory  note  for  goods  sold,  or  for 
any  other  yaluable  consideration,  Is  not 
payment  unless  it  is  agreed  to  be  so  tak- 
en, and.  In  this  respect,  it  makes  no  dif- 
ference whether  the  note  be  given  for  a 
precedent  debt  or  for  a  debt  contempo- 
raneously with  the  agreement"  To  same 
effect,  see  Crawford  r.  Berry,  6  Olll  &  J.  72. 
In  this  case,  the  Maryland  court  sa^rs:  "If 
the  appellee  sold  the  oxen  to  the  appellant, 
and  received  the  single  bill  of  Magrude 
on  that  account  without  an  agreement  to 
receive  It  as  payment  for  the  oxen,  and  to 
Am  the  risk  of  its  being  paid  or  not  It  was 
not  an  extinguishment  of  tbe  debt  due  for 
the  oxen  which  continued  liable  to  be  en- 
forced if  the  assigned  bill,  without  laches 
on  part  of  the  appellee,  should  not  be  paid." 
The  same  court  In  Insurance  Co.  v.  Smith, 


e  Uar.  &  J.  166,  14  Am.  Dec.  268.  says: 
"Where  a  party,  at  the  time  of  contracting 
a  debt  assigns  the  note  of  a  third  person 
to  the  vendor,  such  note  does  not  extinguish 
the  original  cause  of  actl(Mi  unless  it  'was 
received  as  payment  or  satisfaction  of  tbe 
original  contract"  Reefpondlng  to  a  call  of 
his  creditor,  requesting  remittance  of  amount 
due  by  draft,  a  debtor  purchased  and  for- 
warded a  draft  for  the  proper  amount,  but 
the  bank  issuing  the  pap»  failed  before  it 
was  presented  for  payment  and  the  loss  yras 
held  to  fall  upon  tbe  debtor  who  purchased 
It  Insurance  Co.  v.  Goble  (Neb.)  70  N.  W. 
503.  This  decision  goes  farther  perhaps  than 
we  might  be  disposed  to  follow  under  similar 
circumstances.  "Nothing  is  better  settled 
than  that  a  check  is .  not  payment  but  is 
only  so  when  the  cash  Is  received  on  it 
There  is  no  presumption  that  a  creditor 
takes  a  check  in  payment  arising  from  the 
mere  fact  that  be  accepts  It  from  his  debtor." 
Bank  v.  Railroad  Co.,  44  Minn.  224.  46  N. 
W.  342,  560,  9  L.  R.  A.  263,  20  Am.  St 
Rep.  566.  Whether  the  delivery  of  cashier's 
checks  like  those  Involved  in  this  suit  was 
Intended  and  accepted  as  absolute  payment 
has  been  held  to  be  a  qaestion  of  fact  for 
the  Jury.  Brlggs  v.  Holmes,  118  Pa.  283. 
12  Atl.  855,  4  Am.  St  Bep.  597.  Even  in 
Massachusetts,  where  the  giving  of  a  bill  or 
note  is  prima  facie  payment  of  the  original 
obligation,  it  has  been  held  that  where 
goods  were  sold  under  an  agreement,  tbe 
seller  would  receive  bis  payment  by  drafts 
drawn  by  bim  on  a  third  person,  and  the 
drafts  were  In  fact  so  drawn  and  accepted 
by  the  drawee,  but  the  latter  became  In- 
solvent before  these  obligations  were  taken 
up,  the  seller  could  abandon  the  drafts,  and 
recover  of  the  purchaser  as  for  goods  sold 
and  delivered.  It  was  further  held  that  a 
surrender  of  the  drafts  to  the  drawer  was 
not  essential  to  a  maintenance  of  the  action 
If  tender  be  made  on  the  trial.  Alcock  r. 
Hopkins,  60  Mass.  484.  See;  also,  Zerrano 
V.  Wilson,  62  Mass.  424.  The  same  role  has 
been  applied  in  Georgia,  in  Johnson  t.  Bank, 
25  Ga.  643,  and  Weaver  v.  Nixon,  69  Oa.  690. 

In  Weddigei  t.  Fabric  Co.,  100  Mass.  422. 
we  have  another  case  where,  as  part  of  the 
original  contract  of  sale,  the  seller  was  to 
receive  bills  of  exchange  drawn  by  one  third 
party  upon  another.  Giooda  were  sold,  drafts 
drawn  and  accepted,  as  agreed,  and  receipt 
In  full  issued,  but,  upon  failure  of  tbe  drawee, 
the  seller  was  permitted  to  recov»  the  price 
of  the  goods  from  the  purchaser.  To  same 
effect  Is  Sebastian  v.  Oodd  (Md.)  26  Atl. 
316.  And  see  Vail  v.  Foster,  4  N.  X.  812; 
Times  Co.  v.  Benedict,  37  III.  Ak>.  250 ;  Brad- 
way  V.  Oroenendyke,  153  Ind.  508,  56  N.  B. 
434;  BenJ.  on  Sales  (2d  Ed.)  <  729;  Loes- 
chlgh  V.  Blun,  1  Daly  (N.  X.)  49;  Bill  t.  Por- 
ter, 9  Conn.  23;  Davidson  v.  Bridgeport  8 
Conn.  473 ;   Heartt  v.  Rhodes,  66  111.  351. 

In  Ruse  v.  McDanlel,  S3  Iowa,  406,  the 
plaintiff  sold  land  and  took  in  part  payment 
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therefor  certificates  of  deposit  These  certl- 
flcates  of  deposit  were  not  negotiable,  and 
were  not  Indorsed  or  guarantied  by  the  de- 
fendant, and  In  that  respect  were  not  unlike 
tbe  Instruments  now  under  consideration. 
The  certificates  not  being  paid  on  present- 
ment plaintiff  brought  suit  and  obtained 
Judgment  thereon  against  prior  Indorsers 
(Iluse  V.  Hamblln,  29  Iowa,  501,  4  Am.  Rep. 
244),  and  tbe  Judgment  proving  uncollectible, 
be  brought  action  against  the  purchaser  up- 
on the  original  contract  of  sale,  and  this 
court  held  blm  entitled  to  recover.  In  an 
earlier  case  (Gower  v.  Halloway,  13  Iowa, 
154)  we  stated  our  view  as  follows:  "The 
general  rule  Is  that  the  giving  of  a  bill  of 
exchange  or  a  promissory  note  for  goods 
sold,  or  for  an  existing  contract,  is  not  to  be 
regarded  as  payment  of  the  indebtedness  un- 
less there  to  an  express  agreement  to  that 
effect"  Bnt  even  if  we  should  go  to  the  ex- 
treme of  some  of  tbe  precedents  relied  upon 
by  the  appellant  and  hold  that  tbe  ax>pe11ee 
In  tbe  Instant  case  is  required  to  assume  tbe 
burden  of  showing  the  payment  by  cashier's 
checks  was  conditional  rather  than  absolute 
(a  proposition  which  we  do  not  decide),  we 
must  still  hold  that  the  requirement  has  been 
met  In  addition  to  the  circumstances  al- 
ready alluded  to,  which  in  themselves  tend 
.  to  show  that  the  parties  did  not  contemplate 
a  mere  sale  and  dellveiy  of  cashier's  checks 
or  drafts,  the  appellee,  as  a  witness,  express-  ^ 
ly  negatives  such  Intent,  and  tbe  appellant 
though  a  witness  in  bis  own  behalf,  does  not 
testify  otherwise.  It  is  tbe  settled  rale  of 
this  court  that  the  Intent  with  which  the 
note  or  check  .is  received  Is  a  fact  to  which 
tbe  parties  may  testify.  Kruse  v.  Lumber 
Co.,  108  Iowa,  855,  79  N.  W.  118;  Browne  v. 
Hicker,  68  Iowa,  830,  27  N.  W.  276;  Frost  ▼. 
Bosecrans,  66  Iowa,  406,  23  N.  W.  895.  Tak- 
ing the  facts  as  admitted,  or  as  they  have 
been  disclosed  without  dispute  hi  the  testi- 
mony, it  is  inconceivable  that  when  the  pa- 
pers had  been  exchanged  appellant  supposed 
he  had  simply  sold  two  cashier's  checks,  rep- 
resenting the  nominal  amount  of  $4,400,  the 
payment  of  which  was  at  the  appellee's  risk. 
Assuming  as  we  do  that  appellant  was  acting 
In  entire  good  faith,  he  believed  that  he  had 
the  money  In  the  bank,  and  that  the  paper 
would  be  promptly  honored  on  presentation. 
He  made  a  loan  of  that  money,  and  not  sim- 
ply an  assignment  of  bis  claim  against  the 
bank.  Had  he  said  to  the  appellee:  "Here 
are  two  cashier's  checks,  which  I  expect  you 
to  take  as  money,  and  if  dishonored  on  pres- 
entation you  must  bear  the  loss,"  it  Is  not 
in.  the  least  probable  that  they  would  have 
been  acc^ted.  Appellee  was  In  the  need  of 
money,  and  was  borrowing  It  for  Immediate 
use.  He  was  not  in  a  situation  to  deal  with 
uncertainties  or  to  engage  in  any  speculation 
upon  the  possible  Insolvency  of  the  bank,  and 
he  took  the  checks  as  countless  thousands 
of  people  in  the  world  of  basinees  are  taking 


them  every  day,  not  as  money,  and  not  as 
absolute  payment,  but  as  an  assurance  that, 
upon  making  due  demand  at  the  place  of  de- 
posit payment  would  then  and  there  be  con- 
summated. 

2.  There  Is  another  view  upon  which  the 
Judgment  below  can  well  be  sustained.  It  Is 
shown  beyond  question  that  at  the  date  of 
the  attempted  loan  the  private  banker  with 
whom  appellant's  money  was  deposited  was 
bopeleBsly  Insolvent,  and  within  a  few  hours 
thereafter  closed  his  doors  In  bankruptcy. 
When  the  checks  were  delivered,  and  at  all 
times  thereafter,  there  was  not  sufficient 
money  in  tbe  bank  with  which  to  honor  them, 
and,  bad  they  been  immediately  presented 
with  a  demand  for  the  cash,  they  would  not 
have  been  paid.  The  appellant's  money  had 
already  been  lost,  though  he  was  ignorant 
of  the  fact  It  was  in  this  condition  of  af- 
fairs that  the  parties  exchanged  papers,  both 
believing  tbe  money  was  in  the  bank  with 
which  to  meet  the  checks  and  consummate 
the  loan.  Had  tbe  appellant  known  of  the 
true  condition  of  the  bank,  and  concealed 
the  facts  from  the  appellee,  thereby  leading 
him  to  take  the  worthless  checks,  he  would 
have  been  guilty  of  a  fraud  for  which  an 
action  at  law  wonld  lie.  Under  such  circum- 
stances, where  both  parties  act  in  good  faith 
upon  tbe  supposition  that  the  subject  of  their 
negotiation  is  a  thing  of  value,  when  in  fact 
It  Is  wholly  or  comparatively  worthless,  we 
have  often  held  that  the  party  who  has  bet>ii 
misled  to  his  Injury  may  have  relief  on  tbe 
ground  of  mutual  mistake.  In  such  case 
"natural  Justice  demands"  that  tlie  parties 
be  restored  to  their  original  situation,  and 
if  either  refused  equity  will  enforce  restora- 
tloa  Hood  V.  Smith,  79  Iowa,  624,  44  N.  W. 
903.  Thla  rule  has  not  Infrequently  been 
applied  even  in  law  actions  in  cases  much 
like  the  one  at  bar.  In  Roberts  t.  Fisher, 
43  N.  Y.  159,  3  Am.  Rep.  680,  the  plaintiff 
sold  goods  under  an  agreement  by  which  be 
was  to  accept  In  payment  the  notes  of  third 
persons.  In  pursuance  of  that  agreement 
defendants  purchased  the  goods  for  which 
tbey  delivered  and  plaintiff  accepted  the  note 
of  a  third  person.  This  person  was  In  falling 
circumstances,,  but  the  fact  was  unknown  to 
either  plaintiff  or  defendant  The  note  prov- 
ing worthless,  plaintiff  was  permitted  to  re- 
cover from  defendants  on  account  for  the 
goods  sold.  The  court  says:  "Upon  princi- 
ples of  Justice,  it  would  seem  that  a  man 
ought  not  to  be  allowed  to  pay  a  debt  with 
worthless  paper,  though  both  parties  suppos- 
ed it  to  be  good.  *  •  •  We  do  not  intend 
to  say  that  the  parties  could  not  have  agreed 
that  this  note  should  be  received  In  payment 
whether  the  makers  hod  failed  or  not  But 
that  is  not  this  case.  The  parties  made  the 
contract  in  ignorance  of  a  material  controll- 
ing fact  viz.,  the  insolvency  of  Rice  &  Co. 
Had  that  been  known  to  the  plaintiff,  it  is 
quite  dear  that  they  would  not  have  accept- 
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ed  this  note;  the  contract  would  not  have 
been  made.  Had  it  been  known  to  the  de- 
fendants (as  the  proofs  show  it  was  not), 
the  transfer  of  the  note  wonld  have  been 
a  frand  upon  the  plaintiffs,  and  would  have 
annulled  the  contract  Both  being  Ignorant 
of  such  fact  the  plaintiff  is  allowed  to  re- 
scind." See,  also,  Duden  t.  Waitzfelder,  2 
Abb.  N.  0.  (N.  T.)  296;  Town  v.  Grant,  104 
Ind.  168, 1  N.  E.  302 ;  Leake  t.  Brown,  48  III. 
872;  Llghtbody  v.  Bank,  11  Wend.  (N.  T.)  11; 
Ontario  Bank  t.  Llghtbody,  13  Wend.  (N.  Y.) 
101,  27  Am.  Dec.  179;  Baldwin  v.  Brown,  16 
N.  X.  350;  Benedict  t.  Field,  Id.  68&  In 
his  work  on  Bills  and  Notes,  page  671  (2d 
Ed.)  Mr.  Blgelow  says,  In  substance  that; 
If  paper  which  has  been  given  and  received 
In  a  commercial  transaction  is  to  be  treated 
as  a  commodity  or  propraty,  instead  of  the 
mere  representation  of  money  or  property, 
there  may  be  some  reason  for  applying  the 
doctrine  of  caveat  emptor;  but,  if  It  Is  only 
'  the  symbol  of  property,  if  the  receiver  ac- 
quires only  a  promise  to  pay  money,  then 
caveat  emptor  is  not  applicabla  He  then 
proceeds  in  language  quite  pertinrait  to  the 
present  case.  "Nor  should  the  fact  of  hard- 
ship to  the  vendw  be  permitted  to  enter  into 
the  consideration  of  a  case  in  which  the  pur- 
chaser is  In  no  way  responsible  for  that 
which  brings  upon  him  that  result  If  the 
vendor  loses  his  money,  he  loses  it  because 
of  a  fact  anterior  to  the  purchase  by  the 
plaintiff,  a  fact  which  existed  while  the  pa- 
per was  in  the  vendor's  hands.  The  vendor 
had  already  lost;  the  paper  was  good  for 
nothing  to  him.  Nor  does  the  fact  that  he 
supposed  it  to  be  good  Justify  him  in  keeping 
the  money  or  property  received,  which  could 
only  have  been  given  for  It  by  the  purchaser 
upon  the  same  supposition  that  It  was  good. 
There  has  been  a  failure  of  consideration." 
Equally  appropriate  in  this  connection  Is  the 
language  of  Redfleld,  J.,  in  Torrey  v.  Baxter, 
18  Vt.  457,  where  he  says  that  if  the  note  or 
bill  taken  in  payment  of  a  debt  "is  by  mis- 
take defective,  so  that  no  recovery  can  be 
had  upon  it  I  apprehend  the  creditor  may 
always  resort  to  his  original  demand.  .So, 
too,  if  he  receipts  the  note  or  bill  of  a  third 
person  which  proves  unavailable  without  his 
fault"  It  may  further  be  noted  that  the 
cases  In  which  It  has  been  held  that  a  pre- 
sumption of  absolute  payment  attached  to 
the  delivery  and  acceptance  of  a  note  or  bill 
Involve  the  consideration  of  negotiable  paper, 
and  does  not  apply  with  equal  force  to  paper 
which  Is  nonnegotlable.  Bradway  v.  Groen- 
endyke,  153  Ind.  508,  65  N.  E.  434.  The 
checks  here  in  controversy  were  not  made 
payable  in  money,  but  "in  current  funds," 
and  it  is  the  settled  law  of  this  state  that 
such  Instruments  do  not  have  the  qualities 
of  negotiable  paper.  Huse  v.  Hamblin,  29 
Iowa,  501,  4  Am.  Rep.  244.  This  distinction 
was  given  weight  in  Huse  v.  McDaniel,  33 
Iowa,  406.    Again  there  are  authorities  which 


seek  to  make  the  presumption  as  to  intention 
of  absolute  payment  by  the  delivery  and  ac- 
ceptance of  the  bill  or  note  of  a  third  party 
turn  upon  the  qnestton  whether  the  paper 
is  Indorsed  by  the  party  delivering  It,  bat 
this  court,  in  Huse  v.  McDaniel,  expressly 
refused  fb  follow  that  doctrine,  saying  that 
the  reasons  assigned  for  the  rule  "are  not 
such  as  in  our  opinion  Justify  us  in  attribut- 
ing different  effects  to  the  two  acts  of  the 
debtor." 

8.  It  Is  said  finally  that  the  act  of  the  ap- 
pellee In  taking  the  cashier's  checks  baA  to 
the  bank,  and  receiving  drafts  therefor  de- 
prives him  of  the  right  to  recover  ev»>  if 
otherwise  he  might  have  had  a  cause  of  ac- 
tion; and,  further  that  no  right  of  action 
could  arise  until  he  tiad  returned  or  tendend 
a  return  of  the  checks.  We  ttiink  nether 
contention  sound.  In  the  first  place  the  ap- 
X)ellant  as  a  witness,  concedes  that  he  did 
not  ask  the  banker  for  cashier's  checks,  but 
for  drafts,  and  did  not  know  that  the  iwpers 
delivered  by  him  by  appellee  were  not  drafts 
until  after  the  failure  had  become  public. 
He  called  for  drafts,  received  and  delivered  to 
appellee  what  they  both  supposed  were  drafts, 
and  when  appellee  attempting  to  use  them  as- 
certained their  true  character,  he  wait  to 
the  banker,  and  got  Just  what  appellant  had 
promised  and  undertaken  to  give  him.  The 
checks  and  drafts  were  equally  worthless, 
and  the  act  of  the  appellee  in  no  manner  prej- 
udiced or  caused  loss  or  injury  to  the  ap- 
pellant Even  the  negotiation  or  transfer  of 
a  check  or  bill  so  received  does  not  affect  the 
creditor's  right  to  recover  upon  the  original 
consideration  If  such  check  be  returned  or 
tendered  upon  the  trial,  or  be  otherwise 
shown  to  be  no  longer  an  outstanding  de- 
mand against  the  debtor.  Davidson  v.  Bridge- 
port, 8  Conn.  477;  Alcock  v.  Hopkins,  60 
Mass.  484;  Brown  ▼.  Scott,  61  Pa.  357;  Gll- 
lett  V.  Knowles  (Mich.)  66  N.  W.  497;  Gal- 
lagher V.  Rufling  (Wis.)  95  N.  W.  117;  Holmes 
V.  Brlggs,  131  Pa.  233,  18  Atl.  928,  17  Am. 
St  Rep.  804;  Clark  v.  Young,  1  Crandi  (tJ. 
S.)  181,  2  L.  Ed.  74;  Heartt  v.  Rhodes,  68 
111.  352;  Zerrano  v.  Wilson,  62  Mass.  424; 
Herider  v.  Phoenix  Loan  Ass'n,  82  Mo.  App. 
427;  Bnrdick  v.  Green,  16  Johns.  (N.  Y.)  247. 
The  rule  would  not  be  different  had  appellee 
proceeded  to  obtain  Judgment  on  the  worth- 
less checks  or  drafts.  Huse  v.  McDaniel, 
supra.  Nor  do  we  find  merit  in  the  sugges- 
tion of  the  appellant  by  way  of  reply  argu- 
ment that  this  case  Is  governed  by  the  negoti- 
able Instrument  statute,  prescribing  the  na- 
ture of  the  warranty  implied  in  negotiating 
an  instrument  by  delivery  or  qualified  in- 
dorsement Chapter  180,  p.  87,  Acta  29th 
Gen.  Assem.  |  66.  As  to  the  paper  here  in- 
volved, It  Is  as  we  have  seen  nonnegotlable. 
and  Is  probably  not  affected  by  that  statute, 
but  be  that  ss  it  may  this  action  is  not  based 
upon  a  breach  of  warranty  In  the  sale  or  ne- 
gotiation of  the  checks.  It  Is  unnecessary  to 
prolong  this  discussion  already  too  greatly 
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extended.  The  appellant  has  met  with  a 
regrettable  loss,  but  his  misfortune  is  In  no 
manner  chargeable  to  the  appellee.  Bis  loss 
was  as  real,  tangible,  and  certain  before  and 
at  the  time  he  undertook  to  make  the  loan  as 
it  Is  DOW.  To  say  that  he  may  hold  and  ea- 
force  the  note  and  mortgage  for  which  the 
appellee  has  never  received  the  slightest  value 
Is  to  say  that  he  may,  without  having  furnish- 
ed the  least  consideration,  compel  the  appellee 
to  assume  the  responsibility  of  his  faithless 
banker  and  make  good  the  wasted  deposit 
The  amount  involved  Is  equal  to  the  ac- 
cumulated savings  of  the  lifetime  of  a  fairly 
successful  man  in  the  ordinary  walks  of  life, 
and  the  courts  will  not  readily,  nor  without 
some  imx)eratlve  rule  regarding  it,  condemn 
one  party  to  an  unrecompensed  life  of  labor 
for  another. 

In  our  Judgment  the  record  fairly  supports 
tbe  conclusion  of  the  trial  court,  and  the  de- 
cree appealed  from  Is  affirmed. 

DEEMBR,  J.  (dissenting).  It  Is  well  to 
bare  clearly  in  mind  the  ultimate  and 
conte>Iling  facts  in  solving  the  legal  prin- 
ciples involved.  Plaintiff  had  the  option  of 
taking  the  amount  of  bis  loan  in  "check  or 
draft,"  or  in  "money,  check,  or  draft,"  and 
be  agreed  to  take  It  in  two  drafts.  Pursuant 
to  the  agreement,  he  received  the  two  cash- 
ier's checks  mentioned  in  the  opinion.  These 
be  accepted  without  protest,  and  at  no  time 
has  lie  ever  complained  that  defendant  did 
not  give  him  the  paper  to  which  he  was  en- 
titled. When  he  came  to  negotiate-  with  the 
agent  of  the  seller  of  the  property  this  agent 
advised  tbe  return  of  the  checks,  and  that 
they  be  exchanged  for  drafts.  Of  this  defend- 
ant had  no  notice  whatever,  nor  was  he  asked 
to  substitute  drafts  for  the  checks.  At  the 
suggestion  of  the  notary,  plalntlfF  went  to 
the  bank,  returned  the  checks,  which  were 
thereupon  marked  "paid"  and  received  the 
drafts  upon  the  Stockyards  Bank  of  St 
Joseph,  Mo.  Defendant  at  all  times  bad 
more  than  enoogb  on  dei)oslt  to  take  up  the 
ciiedcs,  and  he  liad  no  knowledge  whatever 
of  the  insolvency  of  tbe  bank.  While  the 
bank  was  perhaps  insolvent  when  it  Issued 
the  checks  and  tbe  drafts,  it  was  stili  a  going 
concern,  had  not  closed  its  doors,  and  neither 
plaintiff  nor  defendant  had  knowledge  of  its 
Insolvency.  Plaintiff  had  not  returned,  nor 
did  he  offer  In  his  pleading  to  return,  either 
the  checks  or  the  drafts,  and  it  Is  not  shown 
what  are  the  assets  of  the  Insolvent  I>ank. 
To  my  mind,  it  is  a  case  where  plaintiff 
should  I>e  held  to  have  received  exactly  what 
he  agreed  to  take,  and  where  he  himself, 
without  knowledge,  consent  or  acquiescence 
of  defendant  voluntarily  and  of  purpose  oou- 
verted  the  obligation  of  the  defendant  into  a 
promise  of  the  bank,  which,  bo  far  as  this  case 
is  concerned,  he  yet  retains.  With  the  drafts 
issued  upon  the  St  Joseph  Bank,  defendant 
had  no  connection.  He  was  not  a  party  to, 
and  was  in  no  manner  responsible  thereon. 


If,  as  the  majorltr  bold,  the  checks  were  not 
taken  in  payment  defendant's  obligation  to 
plaintiff  was  the  primary  one;  the  bank  be- 
ing secondarily  liable  or  liable  not  at  all  if 
plaintiff  did  not  seek  to  enforce  liability. 
When  plaintiff  took  the  draft  without  the 
laiowledge  or  acquiescence  of  defendant,  the 
bank  became  liable  thereon,  and  this  liability 
remained  until  acceptance  by  the  St  Joseph 
Bank,  and  after  that  secondarily  liable  if 
liable  at  all.  Defendant  oould  not  have  been 
held  liable  upon  that  instrument  at  any  time. 
While  It  was  shown  that  the  Citizois'  Bank 
of  Mt  Ayr  was  Insolvent  the  next  day  after  the 
drafts  were  drawn,  there  is  no  testimony  that 
it  had  no  assets  with  which  to  pay  the  check, 
and  no  testimeuy  that  it  will  not  pay  divi- 
dends to  its  creditors;  Indeed,  tbe  contrary 
appears.  And,  as  we  have  said,  plaintiff  has 
not  returned  either  the  checks  or  the  drafts. 
Defendant  has  nothing  upon  which  to  predi- 
cate a  claim  to  any  part  of  the  assets  of  the 
bank  represented  by  these  checks  and  drafts. 
With  the  vexed  question  as  to  whether  the 
taking  of  a  check  for  a  contemporaneous  debt 
or  promise  is  presumptively  a  payment  or  not 
I  shall  not  deal ;  for,  whatever  the  rule  here^ 
It  is  very  firmly  established,  and,  as  I  be- 
lieve, without  any  serious  conflict  In  the  au- 
thorities, that,  if  the  party  who  receives  it 
cashes,  negotiates,  or  In  any  manner  changes 
the  obligation  of  the  parties  to  tbe  original 
instrument  he  by  that  act  treats  the  Instru- 
ment as  payment  and,  If  loss  thereafter  fol- 
lows by  reason  of  failure  to  collect  the  sub- 
stitute, no  recovery  can  be  had  upon  the  orig- 
inal obligation.  In  other  words,  whenever 
the  holder  of  the  check  makes  it  his  own  by 
substituting  some  other  liability,  he  cannot  be 
heard  to  say  that  the  check  was  not  good. 
In  support  of  this,  I  cite  the  following  au- 
thorities: Oddle  V.  Bank,  45  N.  T.  735,  6 
Am.  Rep.  100;  Warrensbnrg  v.  ZoU,  83  Mo. 
97;  Smith  Co.  v.  Mitchell,  117  Ga.  772,  45 
S.  B.  47,  97  Am.  St  Rep.  217;  Strong  v.  King. 
36  III.  9,  85  Am.  Dec.  336 ;  WoodviUe  v.  Reed, 
26  Md.  179;  Barnard  v.  Graves,  16  Pick. 
(Mass.)  41;  Sellars  v.  Johnson,  65  N.  C.  104; 
Strong  V.  Hart  6  B.  &  O.  160;  Ex  parte 
Whittemore,  3  Mont  &  A.  627.  By  putting 
the  checks  in  circulation, '  and  accepting  a 
substitute  therefor,  plaintiff  elected  to  treat 
them  as  payment  and  cannot  complain  of 
these  substitutes  because  they  were  worthless. 
Byles  on  Bills,  389;  Titus  v.  Bank,  35  N.  J. 
Law,  588;  Cragle  v.  Hadley,  99  N.  Y.  131, 
1  N.  B.  637,  52  Am.  Rep.  9;  Oddle  v.  Bank, 
46  N.  Y.  735,  6  Am.  Rep.  160;  Smith  v.  Mit- 
chell, supra;  Board  v.  Robinson,  81  Minn. 
305,  84  N.  W.  105,  83  Am.  St  Rep.  374;  Was- 
son  y.  Lamb,  120  Ind.  514,  22  N.  B.  729,  6 
L.  R.  A.  191,  16  Am.  St  Rep.  342;  Bank  v. 
Burkhart,  100  U.  S.  686,  25  L.  Ed.  766; 
Smith  V.  Perrard,  7  B.  &  C.  19;  Loth  v. 
Motbner,  63  Ark.  116,  18  S.  W.  594;  South- 
wick  v.  Sax,  9  Wend.  (N.  Y.)  122;  First  Bank 
V.  Leach,  62  N.  Y.  350,  11  Am.  Rep.  708; 
Tuttie  v.  Chapman,  10  Iowa,  437 ;  Downey  v. 
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Hido,  14  How.  (U.  S.)  240,  14  L.  Ed.  404; 
Strong  T.  Ten  C«)t  Tutor  Bldg.  &  Loan  Ass'n, 
189  Pa.  406,  42  AO.  46;  Watklns  v.  Parsons, 
13  Kan.  426;  Lineweaver  t.  Slagle,  64  Md. 
4(%  2  Atl.  693,  54  Am.  Bep.  775;  Randolph 
on  Com.  Paper,  ^  1551.  I  shall  briefly  refer 
to  some  of  these  cases  to  show  how  clearly 
In  point  they  are. 

In  Tuttle  y.  Chapman,  10  Iowa,  437,  the 
maker  of  a  note  gave  the  payee  an  order  on 
a  third  person  with  an  agreement  that  if 
collected  It  should  be  applied  upon  the  note. 
The  payee  delivered  up  the  order  to  the 
drawee,  and  took  his  note  for  the  amount 
payable  to  himself  at  a  future  date.  It  was 
held  that  drawer  was  entitled  to  credit  on 
his  note,  although  the  note  executed  by  the 
drawee  was  not  collected.  It  was  said  In  the 
opinion  that  there  was  such  a  change  In  the 
right  and  obligation  of  the  parties  to  the  or- 
der that  they  were  severally  discharged. 
That  case  Is  to  my  mind  closely  In  point. 

In  Loth  V.  Mothner,  53  Ark.  116,  13  8.  W. 
594,  defendants  gave  plalntltf  a  written  order 
upon  their  banker  to  pay  an  account.  The 
payee  of  the  order,  instead  of  demanding 
cash,  took  payment  in  the  St  Louis  ex- 
change. The  draft  proved  worthless.  In  a 
suit  upon  the  original  account,  there  was 
Judgment  for  defendants.  The  Supreme 
Court  of  Arkansas  said :  "Having  elected  the 
mode  of  payment  [of  the  order]  they  [plain- 
tiff] cannot  now  repudiate  It  because  the 
exchange  proved  worthless,  bat  appellee's 
debt  Is  satisfied" — citing,  among  other  things. 
Smith  V.  Ferrand,  7  Beam.  &  C.  19. 

In  Challoner  v.  Boylngton  (Wis.)  63  N. 
W.  694,  It  is  held  that  "if  the  note  of  a  third 
person  Is  received  upon  a  sale  of  goods,  or 
for  an  Indebtedness  contracted  at  the  time, 
the  note  will  be  deemed  to  have  been  taken 
by  the  vender  In  satisfaction  unless  the 
contrary  be  expressly  proved,  or  unless  the 
note  be  void  and  there  be  fraud  or  misrep- 
resentation respecting  It"  See,  also.  Ford  v. 
Mitchell,  15  Wis.  308;  Hall  v.  Stevens,  116 
N.  T.  201,  22  N.  E.  374,  5  L.  B.  A.  802 ;  Dan- 
iel, Neg.  Ins.  i  1264;  Gibson  y.  Tobey,  46 
N.  T.  637,  7  Am.  Rep.  397 ;  Bayard  ▼.  Shnnk, 
1  Watts  &  S.  (Pa)  95,  37  Am.  Dec.  441.  If 
this  be  the  rule  when  the  note  Is  accepted 
at  the  time,  it  is  clear  that  when  the  seller 
or  borrower  converts  that  note  or  check  Into 
another  form  of  obligation,  as  In  this  case. 
Into  a  draft  without  the  consent  of  the  buyer 
or  lender,  he  should  be  held  to  assume  the 
risk  and  the  original  debtor  should  be  dis- 
charged. 

In  Hall  V.  Stevens  (N.  T.)  22  N.  B.  374, 
5  L.  R.  A.  802,  plaintiff  received  for  the  sale 
of  cattle,  a  draft  from  the  purchaser,  which 
was  not  signed  or  Indorsed  by  him,  the  pur- 
chaser. The  seller  took  the  draft  home  and 
used  It  The  bank  was  insolvent  when  the 
draft  was  drawn,  but  neither  party  had 
knowledge  of  thnt  fact.    It  was  held  that  the 

■^r  could  not  recover  the  purchase  price  of 
:>attle.     It  was  also  held  that  the  In- 


solvency of  the  bank  cut  no  figure  in  the  i 
and  for  this  Lightbody  v.  Bank,  11  Weod. 
(N.  Y.)  9,  and  Bank  v.  Lightbody,  13  Wend. 
(N.  Y.)  101,  27  Am.  Dec.  179,  are  cited.  See, 
also,  Gibson  v.  Tobey,  46  N.  Y.  639,  7  Am. 
Bep.  397;  Whltbeck  v.  Van  Ness,  11  Johns. 
(N.  Y.)  409,  6  Am.  Dec.  383. 

In  Gibson  v.  Tobey,  46  N.  Y.  639,  7  Am- 
Bep.  397,  following  St  John  v.  Purdy,  1 
SandC.  (N.  Y.)  9,  and  Whltbeck  v.  Van  Ness. 
11  Johns.  (N.  Y.)  409,  6  Am.  Dec.  383.  it  was 
held,  under  facts  very  similar  to  those  here 
presented,  that  a  seller  of  hogs  conid  not 
recover  the  purchase  price.  See,  also,  Chel- 
tenham V.  Gates  Co.  (HI.)  16  N.  EL  923; 
Smith  V.  Bettger,  68  Ind.  264;  s.  a,  34  Am. 
Bep.  256.  I  should  not  be  disposed  to  go 
so  far  as  these  cases,  for  I  believe  the  better 
rule  is  to  treat  the  intention  of  the  patties 
as  the  test  But  when  the  seller  or  borrow- 
er elects  to  convert  the  note  or  cbedk  re- 
ceived by  him  as  cash  and  negotiates,  and 
thus  converts  or  substitutes  the  note  or 
check  by  something  *vrhlch  he  regards  aa  of 
value  to  him,  he  thus  conclusively  indicates 
his  intention  to  treat  the  note  or  check  as 
payment  and  thereafter  the  risk  is  his.  See. 
also,  Noel  v.  Murray,  13  N.  Y.  169. 

In  First  Bank  v.  Leach,  52  N.  Y.  350.  11 
Am.  Bep.  708,  the  holder  of  a  check  pre- 
sented It  to  the  drawee,  and  procured  it  to 
be  certified  by  the  bank  upon  which  It  was 
drawn.  This  was  held  to  be  a  payment  as 
between  the  drawer  and  the  holder,  and  » 
discharge  of  the  drawer.  That  case  Is  closely 
In  point  here.  In  the  Instant  case  the  hold- 
er for  his  own  purposes  converted  the  cash- 
ier's checks  Into  drafts  drawn  by  the  bank, 
and  the  bank  thus  became  the  principal 
debtor.  The  bank  became  substituted  for  the 
defendant  and  the  loss  must  be  borne  by 
plaintiff.  See,  as  directly  In  point  upon  tbis 
proposition.  Oddie  v.  Bank,  6  Am.  Bep.  160: 
Meads  v.  Bank,  26  N.  Y.  148,  82  Am.  Deo. 
331. 

In  Smith  V.  Miller,  43  N.  Y.  173,  3  Am. 
Rep.  690,  defendants,  who  were  Indebted  to 
plaintiff,  sent  them  a  draft  on  a  New  York 
firm.  This  firm  gave  plaintiff  Its  check  for 
the  draft  upon  presentation.  Plaintiff  de- 
posited the  check  in  their  own  bank.  After 
the  making  of  the  check,  and  before  pay- 
ment, the  bank  failed.  The  court  held  that 
plaintiff  could  not  recover  on  Its  original 
debt.  So,  also.  Smith  v.  Mitchell.  117  Ga. 
772.  45  S.  E.  47,  97  Am.  St  Rep.  217,  holds 
to  the  same  proposition,  and  Board  v.  Rob- 
inson (Minn.)  84  N.  W.  105,  83  Am.  St  Rep. 
374 ;   Pratt  v.  Fotte,  9  N.  Y.  463. 

In  Downey  v.  Hicks,  14  How.  (U.  S.)  240, 
14  L.  Ed.  404,  It  Is  said  a  bill  or  note  given 
for  a  debt  Is  not  deemed  payment  unless 
so  expressly  agreed,  or  It  has  been  negotiated 
and  Is  outstanding  against  defendant 

In  First  Bank  v.  Burkhart,  100  U.  8.  686. 
25  L.  Ed.  766,  it  is  held  that  the  deposit  of 
a  check  with  credit  to  the  depositor  or  any 
other  species  of  conduct  practically  amount- 
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lag  to  demanding  and  receiving  a  credit,  is 
the  equivalent  of  a  cash  payment  See,  as 
sustaining  the  same  proposition,  Wasson  v. 
Lamb  (Ind.  Sup.)  22  N.  B.  729,  6  L.  R.  A. 
191,  16  Am.  St.  Rep.  842.  Whenever  the 
creditor  appropriates  a  check  received  by 
him  to  ills  own  use  by  negotiating  It,  It  then 
becomes  a  payment  of  the  Indebtedness  for 
-which  it  was  given.  Strong  v.  King,  35  III. 
9,  85  Am.  Dec.  836.  See,  also,  as  directly 
in  point.  Smith  v.  Verrand,  supra;  White  v. 
Howard,  1  Sandf.  (N.  T.)  81. 

In  Bnnney  v.  Poyntz,  4  B.  &  Ad.  568,  it 
-was  held  that  a  vender,  who  had  negotiated 
a  bin  taken  at  the  time  of  sale  without  mak- 
ing himself  liable  by  that  act,  converted  the 
-conditional  Into  an  absolute  payment  Aside 
from  this,  plaintiff  is  not  entitled  to  relief 
without  surrendering  the  check  received  by 
him.  This  is  directly  held  in  Davidson  y. 
Bridgeport,  8  Conn.  472;  Garlln  v.  Heller, 
34  Iowa,  256;  Schuster  v.  Marden,  34  Iowa, 
181;  Alcock  V.  Hopkins,  6  Gush.  (Mass.) 
484,  and  cases  cited  In  volume  22,  Am.  Eng. 
Ency.  Law,  p.  667;  BurdiCk  y.  Oreen,  16 
Johns.   (N.  T.)   247. 

In  this  case  plaintiiT  has  not  surrendered 
either  the  checks  or  the  draft  Nor  does 
he  otter  to  do  so  in  the  petition  filed  by  him, 
and  there  Is  no  testimony  that  either  checks 
or  drafts  are  entirely  worthless. 

2.  The  equitable  doctrine  presented  by  the 
majority  in  the  second  divisions  of  the  opin- 
ion has  no  application  to  the  facts,  as  I  un- 
derstand them.  There  was  no  mistake  here 
as  between  plaintiff  and  defendant  Plain- 
tiff received  the  very  thing  he  agreed  to 
take,  and  having  cashed  It  or  what  is  the 
same  thing,  having  converted  It  Into  a  draft 
the  chedi  was  paid.  But  whether  this  be 
true  or  not  defendant  was  In  no  sense  a 
party  to  the  drafts,  and  there  could  have 
been  no  mistake  as  between  plaintiff  and 
defendant  regarding  that  matter.  Moreover, 
there  is  no  showing  in  this  record  that  either 
checks  or  draft  were  absolutely  worthless. 
Perhaps,  if  they  were,  no  return  was  neces- 
sary; but  there  is  no  presumption  that 
they  were,  and,  in  the  absence  of  proof  that 
nothing  whatever  can  be  realized  thereon, 
there  is  no  room  for  the  equitable  doctrine 
relied  upon,  and  plaintiff  cannot  recover 
here  without  showing  a  return,  or  at  least 
an  offer  to  return,  the  checks  and  drafts.  In 
all  cases  of  rescission  plaintiff  must  show 
the  return  of  everything  received  by  htaa  no 
matter  how  inconsiderable  In  value.  In 
other  words,  the  parties  must  be  put  in 
statu  quo.  Of  course,  if  the  property  Is  ab- 
solutely worthless  for  any  purpose,  no  re- 
turn Is  necessary;  for  the  law  does  not  re- 
quire the  doing  of  useless  acts.  See  Allen 
V.  Pegram,  16  Iowa,  163. 

My  Investigation  of  the  case  leads  me  to 
believe  that  the  judgment  should  be  reversed. 

McCLAIN,  C.  J.  (dissenting).  While  gen- 
erally concurring  with  the  dissenting  views 


of  Mr.  Justice  DBEMBB,  I  desire  to  draw 
attention  more  speclfleally  to  one  question 
which  seems  to  me  to  be  controlling  In  the 
disposition  of  this  case.  The  vital  question 
is  whether  plaintiff  accepted  the  cashier's 
checks,  and  voluntarily  converted  them  for 
his  own  purposes,  and  not  In  pursuanceof  any 
agreement  or  arrangement  with  defendant, 
express  or  Implied,  into  a  different  form  of 
obligation  on  the  part  of  the  bank.  If  be  did 
this,  he  plainly  cannot  recover.  The  facts, 
as  I  gather  them  from  the  record,  are  that 
plaintiff  requested  and  supposed  he  was  re- 
ceiving two  drafts— one  for  |1,000,  the  other 
for  ?3,400 — and  that  subsequently  after  con- 
sulting with  his  own  agent  In  regard  to  the 
most  convenient  form  of  transmitting  the 
money,  and  with  full  knowledge  that  the  in- 
struments which  he  had  received  were  not 
drafts,  but  only  cashler'a  checks,  he  surren- 
dered them  to  the  bank,  and  accepted  one 
draft  in  lieu  thereof;  and  that  this  was  done 
without  the  knowledge  or  consent  of  defend- 
ant The  only  plausible  contention  with 
reference  to  this  surrender  of  the  coecks 
which  could  relieve  plaintiff  from  the  con- 
'sequences  which  must  follow  bis'  treating 
them  as  his  own  with  full  knowledge  of  their 
nature,  and  thereby  accepting  them  in  dis- 
charge of  defendant's  obligation  to  hims 
would  be  that  he  was  seeking  to.  rectify  a  mis- 
take, and  was  endeavoring  to  secure  the  very 
thing  which  defendant  had  agreed  to  give 
him,  that  Is,  a  draft  or  drafts ;  and  that  this 
rectification  was  therefore  with  the  implied 
consent  of  defendant  It  would  not  be  claimed 
for  plaintiff,  I  think,  that  If,  having  received 
two  drafts  from  the  bank  he  had  returned 
these  drafts  for  his  own  purposes  and  se- 
cured another  draft  as  a  substitute  for  them, 
drawn  for  Instance  on  a  different  bank,  he 
would  not  thereby  have  cut  himself  off  from 
any  recourse  on  the  defendant  And  yet  this 
Is  what  his  conduct  plainly  amounted  to.  If 
the  surrender  of  the  checks  for  a  draft  or 
drafts  had  been  tor  the  purpose  of  securing 
the  very  thing  which  defendant  had  under- 
taken to  give  bim,  he  would  have  asked  for 
two  drafts  in  the  respective  sums  of  $1,000 
and  $3,400.  This  he  did  not  do,  but  having 
changed  his  purpose,  he  secured  one  draft  for 
$4,400  on  a  specified  bank,  whereas  the  origin- 
al arrangement  between  him  and  defendant 
had  not  called  for  drafts  on  that  particular 
bank,  nor  on  any  bank  In  particular.  It  is 
this  Intervening  change,  of  purpose  and  ac- 
tion in  pursuance  of  such  change  that  pre- 
cludes him  from  saying  that,  with  the  Implied 
consent  of  defendant  he  exchanged  the  cash- 
ier's checks  for  that  which  it  was  his  original 
Intention  and  purpose  to  accept  In  short 
he  did  accept  the  checks  which  he  had  re- 
ceived as  in  full  compliance  with  and  satis- 
faction of  defendant's  obligation  to  him,  and 
treated  the  checks  as  bis  own. 

It  must  be  confessed  that  the  case  is  one 
very  difllcult  of  solution,  but  the  difllculty 
arises  out  of  the  necessity  of  imposing  on  one 
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of  two  Innocent  persons  a  loss  wblcb  neither 
of  tbem  had  any  reason  to  anticipate,  and  it 
la  necessary  to  talte  into  account  every  cir- 
cumstance tending  to  Indicate  the  real  inten- 
tion of  the  parties  in  order  to  reach  a  Just 
conclusion  as  between  them.  I  see  no  par- 
ticular merit  in  mailing  the  loss  fall  upon 
one  of  them  rather  than  the  other,  and  should 
be  better  satlafled  with  the  result  Indicated 
In  the  dissenting  opinion  of  Mr.  Justice 
DEEMER  than  in  that  reached  by  the  opinion 
of  the  majority  of  the  court 


BUSSB  T.  BARB,  Warden. 
(Sapreme  Ck>art  of  Iowa.     Nov.  22,  1908) 

L  Obard  Jubt— Nuicbks  or  Jdbobs— Waivsb 

or  Objectiors. 

Code,  {  S24fi,  as  amended  by  27tb  G^en. 
Assem.  p.  Ol,  c.  114,  §  2  (Ck)de  Supp.  p.  551), 
provides  that  if,  by  reason  of  a  challenee  to  an 
individual  grand  Juror,  the  juir  is  reduced  to 
less  than  seven  members,  additional  grand 
jurors  ahall  be  selected  to  fill  that  nmnber. 
Held  that,  where  defendant  was  indicted  by  a 
grand  jury  of  six  meml>ers,  one  having  tieen 
challenged  by  him,  any  error  in  the  omission 
to  fill  the  vacancy  was  waived  by  his  failure  to 
object  to  his  case  being  submitted  to  the  incom- 
plete grand  jury,  and  oy  failing  to  object  to  a 
trial  on  sucli  indictment. 

[Bid.  Note. — For  cases  In  point,  see  GenL  Dig. 
vol.  24,  Grand  Jury,  {  54.] 

2.   SAKK— CONBTITDTIONAl,  RiOHTS. 

Code,  {  5321,  denying  a  defendant,  who  has 
been  held  to  answer  before  indictment,  the 
henefit  of  section  5319,  giving  the  defendant  the 
right  to  move  to  set  aside  an  indictment  on  the 
ground  that  the  grand  Jury  was  not  selected  or 
sworn  according  to  law,  does  not  violate  Const, 
art.  1,  i  11,  providing  tliat,  except  in  certain 
cases,  no  person  shall  be  lieid  to  answer  for 
a  felony  unless  Indicted  by  a  grand  jury,  and 
Const.  Amend.  1884,  art.  5,  {  16,  providing  that 
the  grand  Jury  may  consist  of  such  numl>er 
of  members,  not  less  than  five  nor  more  than  fif- 
teen as  may  be  prescril>ed  by  law. 
8.  CoNSTrronoHAL  Law— Waivkb  or  Pbovi- 

8I0N& 

Constitutional  provisions,  for  the  benefit  of 
persons  accused,  may  be  waived,  and  a  convic- 
tion based  on  such  waiver  will  be  valid,  if  it 
is  pronounced  by  a  court  having  jurisdiction 
and  duly  constituted  to  try  the  case. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  10,  Constitutional  Law,  §  4L] 

4.  Habeas  Oobpus— Conbtitutiohal  Peovi- 
BiONB— Reviiw  or  Ebbobs— Apfkal. 

Code,  8  4451,  denying  accused  the  right  to 
use  the  habeas  corpus  writ  to  question  certain 
errors  and  irregularities  in  his  indictment  and 
trial,  does  not  violate  Const,  art.  1,  {  13,  in- 
hibiting the  suspension  or  refusal  of  the  writ 
when  applied  for  according  to  law,  except  in 
case  of  rebellion,  etc.,  since  such  errors  and 
irregularities  may  be  raised  by  appeal,  and 
since  the  common  law,  with  reference  to  which 
the  constitutional  guaranty  must  be  construed, 
does  not  authorize  the  writ  in  such  cases. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  H  2-4.] 

5.  Cbtjjinai.    Law  — Execution— Fobm    or 

JUDQMENT  AUTBOBIZINO  WaBBANT. 

Code.  §  4746,  provides  that  upon  receiving 
a  copy  of  a  Judgiaent  affirming  a  conviction  of 
murder,  the  Governor  shall  issue  a  warrant  for 
the  execution  of  the  defendant  at  some  time  not 
earlier  than  the  day  fixed  by  the  district  court 


Eeld  that  since  the  Supreme  Court  has  no  an- 
thorlty  in  criminal  cases  to  enter  any  other 
judgment  on  en  affirmance  of  a  conviction 
than  the  judgment  announced  in  its  written 
opinion,  where  the  Governor  had  before  him 
the  opinion  of  the  Supreme  Court  affirming 
defendant's  conviction  of  murder,  he  was  au- 
thorized to  issue  a  warrant  for  defendant's 
execution. 

6.  Cbihinal  Law  —  Apfeax  —  Disposinoii  — 
Divided  Cottbt. 

Code,  I  5376,  entitling  accused  to  acquittal 
where  there  Is  reasonable  doubt  as  to  the  proof 
of  his  guilt,  and  section  5377,  providing  that 
where  there  is  reasonable  doubt  as  to  the  degree 
of  an  offense,  conviction  shall  be  of  the  lower 
degree,  are  applicable  only  to  jury  trials,  and 
do  not  conflict  with  section  Iw,  requiring  an 
affirmance  of  a  judgment  on  an  equal  division 
in  opinion  of  the  Supreme  Oonrt 

Appeal  from  District  Court  Linn  County ; 
Wm.  O.  Thompson,  Judge. 

Appeal  by  plalntift  from  an  order  of  Wm. 
G.  Thompson,  judge  of  the  district  court  of 
Linn  county,  in  a  habeas  corpus  proceeding, 
dismissing  the  plalntifT's  petition  and  re- 
manding the  plaintiff  to  the  custody  of  tiie 
defendant  the  warden  of  the  state  peniten- 
tiary at  Anamosa.    Afi9irmed. 

Gibson  &  Dawson,  for  appellant  O.  W, 
Mullan,  Atty.  Gen.,  for  appellee. 

PER  CURIAM.  The  appellant  being  In 
the  custody  of  the  defendant  under  sentence 
of  execution,  on  conviction  of  the  crime  of 
murder  in  the  first  degree,  sued  out  a  writ 
of  habeas  corpus  before  the  Judge  of  the 
district  court  of  the  county  in  which  the  state 
penitentiary  in  which  he  is  confined  is  locat- 
ed, asking  discharge  for  reasons  which  will 
be  considered  in  detail.  After  a  trial  on  the 
merits,  the  district  judge  dismissed  bis  peti- 
tion, and  remanded  him  to  defendant's  cus- 
tody, to  await  execution,  which,  after  two 
postponements,  has  been  set  by  the  Govern- 
or of  the  state  to  take  place  on  the  12th  day 
of  December  next  The  sentence  for  capital 
punishment  was  Imposed  in  due  form  by  the 
district  court  of  Bremer  couniy,  to  wliich 
the  prosecution  against  the  plaintiff  was  re- 
moved on  change  of  venue  from  Butler  coun- 
ty, where  this  plaintiff  was  indicted  at  the 
October  term,  1901,  for  the  murder  of  his 
wife,  having  been  bound  over  to  await  the 
action  of  the  grand  Jury  on  a  preliminary 
examination. 

1.  The  grand  Jury  of  Butler  county,  duly 
impaneled,  after  the  appellant  was  commit- 
ted on  preliminary  examination,  was  com- 
posed of  seven  members.  The  appellant 
challenged  one  of  the  members  of  the  grand 
Jury  for  disqualification  to  act  as  a  gn^nd 
Juror  in  the  case  against  him,  and  this  chal- 
lenge was  sustained  and  such  grand  Juror 
ordered  and  directed  not  to  act  in  said  case, 
and  he  did  not  act  as  such  grand  Juror  there- 
in. Bat  the  vacancy  in  the  grand  jury,  oc- 
casioned by  the  challenge  of  this  grand  Jn- 
ror  was  not  filled  and  the  six  grand  jurors 
as  to  whom  no  objections  were  made,  pro- 
ceeded to  act  as  a  grand  Jury  on  the  case  of 
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tbe  appellant  and  returned  Into  court  the  In- 
dictment  on    which    be   was    subsequently 
tried.    Appellant  now  contends  that  the  va- 
cancy should  have  been  filled  by  the  selec- 
tion of  another  grand  Juror  for  appellant's 
case,  under  the  provlBlons  of  Code,  section 
5246,  as  amended  by  the  27th  Gen.  Assem. 
p.  61,  c.  114,  I  2  (Code  Supp.  p.  651)  as  fol- 
lows:    "If    a    challenge    to    an    Individual 
erand  Juror  be  allowed,  he  shall  not  be  pres- 
ent at  or  take  any  part  In  the  considera- 
tion of  the  charge  against  the  defendant    If 
a   challenge  to  the  panel  Is  allowed,  or  if 
by  reason  of  challenges  to  Individual  grand 
Jurors  being  allowed,  or  If  for  any  cause 
at  any  time,  the  grand  Jury  Is  reduced  to  a 
less  number  than  seven,  a  new  grand  Jury 
shall    be    Impaneled    to    inquire    into    the 
charge  against  the  defendant  in  whose  be- 
half the  challenge  to  the  panel  has  been  al- 
lowed, or  the  panel  of  the  Jury  so  reduced 
below  the  number  required  by  law  shall  be 
filled  as  the  case  may  be.    If  a  challenge  is 
allowed  to  the  panel  the  names  of  Jurors 
required  to  impanel  a  new  Jury  shall   be 
drawn  from  the  grand  Jury  list    If  such 
grand  Jury  has  been  reduced  to  a  less  num- 
ber than  seven  by  reasons  of  challenges  to 
Individual   Jurors   being   allowed,    or   from 
any  other  cause,  the  additional  Jurors  re- 
quired to  fill  the  panel  shall  be  summoned, 
first,  from  such  of  the  twelve  Jurors  original- 
ly summoned  which  were  not  drawn  on  the 
grand  Jury  as  first  Impanelled,  or  excused, 
and  If  they  are  exhausted,  the  additional 
number  required  shall  be  drawn  from  the 
grand  Jury  list  and  the  court  shall,  when 
necessary.  Issue  a  venire  to  secure  attend- 
ance of  such  additional  Jurors.    The  persons 
so  served  shall  serve  only  In  the  case,   or 
cases.  In  which,  by  reason  of  challenges,  or 
other  causes,  the  regular  panel  is  set  aside 
or  is  insufficient  in  number  to  find  an  in- 
dictment" 

The  contention  of  this  appellant  Is  that  a 
grand  Jury  composed  of  only  six  grand  Ju- 
rors, who  were  qualified  to  act  upon  his  case, 
was  not  a  lawful  grand  Jury,  and  that  the  In- 
dictment returned  by  such  six  grand  Jurors 
was  a  nullity,  and  therefore  the  conviction 
of  appellant  on  the  charge  In  such  indict- 
ment was  also  a  nullity  and  furnishes  no 
legal  Justification  for  his  detention  by  the 
warden  of  the  penitentiary  on  such  convic- 
tion. A  sufficient  answer  to  this  contention 
Is  that,  although  the  omission  to  fill  the  va- 
cancy In  the  grand  Jury  for  the  considera- 
tion of  appellant's  case  may  have  been  an 
error  in  procedure.  It  was  an  error  which 
was  waived  by  the  failure  of  the  appellant 
to  make  any  objection  at  the  time  to  the 
submission  of  bis  case  to  a  grrand  Jufy  com- 
posed of  only  six  members  qualified  to  act 
and  by  falling  to  make  any  objection  to  his 
being  tried  on  the  indictment  as  returned. 
State  V.  Wheeler  (Iowa)  105  N.  W.  374.  In 
this  case  It  was  held  that  a  conviction  on 


an  indlctmoit  found  by  not  leas  than  five 
grand  Jurors,  when  the  panel  of  the  gi'and 
Jury  consists  of  sevmi  members  (see  Ck>de^ 
i  6274)  iB  not  reversible  on  that  ground,  al- 
though one  of  the  seven  members  of  the 
regular  panel  is  disqualified  to  act  In  the 
finding  of  the  particular  Indictment,  and  the 
place  of  such  disqualified  grand  Jnror  has 
not  been  filled  as  required  by  statute.  It  is 
contended,  however,  that  the  right  to  in- 
dictment by  a  lawful  grand  Jury  as  a  basis 
for  further  proceedings  in  a  criminal  prose- 
cution Is  constitutional  and  cannot  be  waived. 
and  that  Code,  {  6321,  which  denies  to  a  de- 
fendant, .who  has  been  held  to  answer  before 
the  impaneling  of  the  grand  Jury  which  re- 
turns the  Indictment  against  him,  the  right 
to  move  to  set  aside  the  Indictment  on  the 
ground  "that  the  grand  Jury  were  not  se- 
lected, drawn,  summoned  or  sworn  as  pre- 
scribed by  law"  (Code,  §  6319)  Is  unconstitu- 
tional. The  provision  of  the  Constitution 
(art  1,  §  11)  Is  that  no  person  shall  be  held 
to  answer  for  a  felony,  unless  on  indictment 
by  a  grand  Jury,  with  certain  exceptions 
uot  here  material,  and,  by  an  amendment 
to  the  Constitution  adopted  In  1884,  It  la  pro- 
vided that  the  grand  Jury  may  consist  of 
any  number  of  members,  not  less  than  five 
nor  more  than  fifteen,  as  the  General  As- 
sembly may  by  law  provide.  The  appel- 
lant contends  that,  though  the  General  As- 
sembly might  have  provided  for  an  indict- 
ment by  a  grand  Jury  of  not  less  than  five 
members,  yet  as  in  this  case,  the  statute 
required  seven  members,  an  indictment  by  a 
less  number  was  not  valid,  and  that,  there- 
fore, to  subject  the  appellant  to  trial  on  an 
indictment  not  found  by  a  grand  Jury  of  sev- 
en qualified  grand  Jurors  was  a  denial  to  him 
of  his  constitutional  rights.  It  is  evident 
however,  that  the  objection  to  an  indictment 
found  by  a  grand  Jury  of  seven  members 
duly  ccmstituted,  one  only  of  whom  was  dis- 
qualified for  a  particular  case,  so  that  the 
grand  Jury  was.  In  fact,  composed  of  at 
least  five  members  who  Joined  In  finding  the 
indictment  five  grand  Jurors  tteing  author- 
ized to  find  an  Indictment  as  provided  by  the 
statute  above  cited,  was  an  objection  which 
could  be  waived  by  the  defendant,  or  could 
be  denied  to  him  by  statute,  without  im- 
pairment of  any  constitutional  provision. 
We  have  held  that  the  c<mstltutlonal  right 
to  12  trial  Jurors  can  be  waived,  at  least 
to  the  extent  of  consenting  to  a  trial  by  11 
Jurors,  although,  under  the  Constitution,  12 
Jurors  are  required  and  must  unite  In  a 
verdict  State  v.  Kaufman,  61  Iowa,  678, 
2  N.  W.  276,  33  Am.  Rep.  148;  State  v. 
Grosshelm,  79  Iowa,  75,  44  N.  W.  541.  That 
constitutional  provisions  for  the  benefit  of 
persons  accused  may  be  waived  and  a  con-- 
viction  based  on  such  waiver  will  be  valid, 
provided  it  Is  pronounced  by  a  court  having 
Jurisdiction  and  duly  constituted  to  try  the 
case,    is    settled    beyond    all    controversy. 
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Harris  v.  People,  128  111.  585,  21  N.  B.  563, 
15  Am.  St  Rep.  153;  Commonwealth  t. 
Dalley,  12  Cuab.  (Mass.)  80;  State  t.  Sack- 
ett,  89  Minn.  69,  38  N.  W.  773;  People  v. 
Petrea,  92  N.  Y.  128,  142;  People  v.  Mack 
(Sup.)  54  N.  Y.  Supp.  698;  Hallinger  v.  Da- 
vis, 146  U.  S.  314,  13  Sup.  Ct  105,  36  L.  Ed. 
986.  The  objection  to  the  grand  Jury  now 
relied  upon  was  not  urged  at  the  time  the 
defendant's  case  was  submitted  to  It,  al- 
though he  had  himself,  by  challenge  to  one 
of  the  grand  Jurors,  brought  about  the  de- 
ficiency In  number  of  which  be  now  com- 
plains; nor  was  It  urged  during  the  trial, 
nor  by  motion  in  arrest  of  Judgment,  nor  as 
error  on  appeal  to  this  court  If  the  right 
to  have  his  case  determined  by  a  grand  Jury 
of  seven  qualified  members  was  a  constitu- 
tional right,  he  certainly  waived  It  by  not 
insisting  upon  such  right  at  any  stage  in  the 
proceedings,  between  the  submission  of  his 
case  to  the  grand  Jury  and  the  final  a£Brm- 
ance  of  his  conviction  on  appeal  to  this 
court 

2.  It  has  not  seemed  necessary  to  amplify 
the  views  expressed  in  the  preceding  divi- 
sion of  this  opinion  for  the  reason  that  the 
objections  of  the  appellant  to  the  indictment 
could  in  no  event  be  available  to  him  in  this 
proceeding  by  habeas  corpus  to  secure  his 
discharge.  In  the  chapter  of  tlie  Code  regu- 
lating the  procedure  imder  the  writ  it  is 
provided  (section  4451)  that  it  is  not  permis- 
sible in  such  proceeding  "to  question  the 
correctness  of  the  action  of  the  grand  Jury 
in  finding  a  bill  of  indictment,  or  of  the  trial 
Jury  in  the  trial  of  a  cause,  nor  of  a  court 
or  Judge  when  lawfully  acting  within  the 
scope  of  their  authority."  C!onnsel  attempt 
to  meet  this  statutory  provision  by  the  claim 
that  it  is  in  conflict  with  the  guaranty 
found  in  onr  Constitution  (article  1,  i  13) 
that  "the  writ  of  habeas  corpus  shall  not 
be  suspended  or  refused  when  application 
is  made  as  required  by  law,  unless,  in  case 
of  rebellion  or  invasion,  the  public  safety 
may  require."  But  certainly  no  more  is 
guarantied  than  the  right  to  such  relief  un- 
der the  writ  as  is  customarily  granted  at 
common  law,  and  it  is  well  settled  that  ba- 
lieas  corpus  will  not  lie  at  common  law  to 
correct  errors  of  a  court  having  Jurisdiction 
of  the  subject-matter  and  the  person  char- 
ged. Zelle  V.  McHenry,  51  Iowa,  572,  677, 
2  N.  W.  264;  State  v.  Orton,  67  Iowa,  654, 
25  N.  W.  776;    In  re  Pikullk,  81  Wis.  158, 

51  N.  W.  261;    In  re  Schuster,  82  Wis.  610, 

52  N.  W.  757.  Thus  it  was  tield  in  Tumey 
V.  Barr,  76  Iowa,  758, 88  N.  W.  550,  that  a  con- 
viction based  on  a  verdict  directed  by  the 
court  and  not  voluntarily  rendered  by  the 
Jury  trying  the  case  was  not  so  far  void  as 
to  admit  of  collateral  attack  in  a  habeas 
corpus  proceeding,  for  the  court  rendering 
such  Judgment  of  conviction  had  Jurisdic- 
tion to  try  the  case,  and  no  error  or  irregu- 
larity,   bowever   gross,    would    render    the 


Judgment  subject  to  such  collateral  a'ttack. 
Certainly  a  mere  irregularity  in  the  finding 
of  the  indictment  could  not  have  greater  ef- 
fect to  render  the  conviction  void  than  the 
total  want  of  a  verdict  on  which  to  render 
Judgment  An  adequate  remedy  against  a 
conviction  procured  by  errors  and  Irregu- 
larities is  afforded  by  appeal.  Church,  Ha- 
beas Corpus  (2d  Ed.)  i  362  et  seq.  This 
remedy  was  resorted  to  by  appellant,  bat  be 
did  not  see  fit  to  urge  that  the  court  erred 
In  any  way  with  reference  to  the  findings 
of  the  indictment  Nor  did  be  question  its 
validity.  Plainly,  he  cannot  now,  on  a  ha- 
beas corpus  proceeding,  question  the  valid- 
ity of  the  conviction  on  these  grounds.  The 
rule  that  one  convicted  in  a  court  having 
Jurisdiction  cannot  question  the  validity  of 
the  indictment  on  which  he  is  tried,  or  the 
regularity  of  the  subsequent  proceedings,  is 
not  a  mere  statutory  regulation,  bat  it  is 
a  part  of  the  common  law,  with  reference 
to  which  our  constitutional  guaranty  must 
be  interpreted.  Church,  Habeas  Corpus  (?A 
Ed.)  i  244. 

S.  Another  ground  urged  as  rendering  ttie 
confinement  of  appellant  illegal  is  that  tlie 
Oovemor  had  no  lawful  authority  to  Issue 
the  warrant  for  the  execution  of  appellant, 
after  the  day  of  execution  fixed  In  the  orig- 
inal sentence  had  passed,  without  being  en- 
forced by  reason  of  the  pendency  in  this 
court  of  the  appeal  from  such  conviction. 
This  claim  is  predicated  upon  the  following 
facts:  On  the  consideration  of  the  appeal  in 
this  court,  from  the  conviction  and  sentraice 
to  capital  punishment,  the  Judges  of  the 
court  were  equally  divided  upon  the  qaes- 
tlon  whether  there  was  error  in  the  instroc- 
tlon  of  the  lower  court  as  to  the  definition  of 
manslaughter,  an  ofTense  necessarily  Includ- 
ed in  that  of  murder  in  the  first  degree,  with 
which  the  appellant  was  charged,  and  as  to 
which  an  instruction  was  necessary.  State 
V.  Bnsse,  127  Iowa,  S18,  100  N.  W.  S36. 
This  equal  division  resulted  in  the  affirm- 
ance of  the  conviction.  See  Code,  |  196. 
The  views  of  the  Judges  were  stated  in  the 
two  opinions,  each  of  which  announced  that 
by  reason  of  the  equal  division  of  the  court 
on  this  qnestion,  the  Judgment  of  the  lower 
court  was  affirmed.  It  Is  claimed  by  appel- 
lant that  no  other  Judgment  than  this  an- 
nouncemmt  of  opinion  and  the  consequent 
affirmance  of  the  Judgment  of  the  lower  court 
was  entered  on  the  records  of  this  court,  and 
therefore  that  the  Oovemor  did  not  have  be- 
fore him  any  Judgment  of  this  court  under 
which  he  could  act  In  Issuing  bis  warrant  for 
the  execution  of  appellant,  as  provided  in 
Oode,  i  4746.  Hie  plain  answer  to  this  con- 
tention is  that  this  court  does  not  have  au- 
thority in  criminal  cases  to  enter  any  other 
Judgment  on  an  affirmance  of  a  Judgment  of 
conviction,  from  which  an  appeal  is  prosecut- 
ed, than  the  Judgment  which  is  announced  in 
its  written  opinion— that  the  judgment  of  the 
lower  court  is  affirmed.    Sach  opinion  Is  duly 
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entered  of  record  In  tbe  office  of  its  clerk, 
and  is  the  record  of  Its  action.  The  Judgment 
of  conviction  remains  the  Judgment  of  the 
lower  court,  and  It  Is  on  such  Judgment  that 
all  further  proceedings  are  had.  When  the 
Governor  had  before  him  In  proper  form,  by 
copy  duly  certified,  the  opinions  of  the  court, 
announcing  Its  equal  division  and  the  con- 
sequent affirmance  of  the  conviction  in  the 
lower  court,  he  had  the  Judgment  of  this 
court,  on  which  It  was  his  duty  to  Issue  a 
warrant  for  the  execution  of  the  appellant 
No  other  Judgment  could  have  been  ren- 
dered in  this  case  by  this  court,  and  no  other 
Judgment  is,  In  our  opinion,  contemplated  by 
the  section  of  the  Code  last  above  referred  to. 

4.  In  this  connection  we  may  properly  note 
tbe  claim  that  the  provision  of  Code,  i  195, 
that,  when  the  court  is  equally  divided  In 
opinion,  the  Judgment  of  the  conrt  below 
shall  stand  affirmed,  If  applied  in  a  criminal 
case^  is  in  conflict  with  the  provisions  of 
Code,  SS  5376  and  5377,  that,  if  there  is  a  rea- 
sonable doubt  of  the  guilt  of  tbe  defendant, 
or  as  to  the  degree  of  the  otTense  charged  of 
which  he  Is  guilty,  he  shall  be  acquitted,  or 
convicted  only  of  the  lower  degree,  as  the 
case  may  be.  But  the  sections  relating  to 
reasonable  doubt  are  applicable  only  to  a  Jury 
trying  questions  of  fact,  and  not  to  a  court 
deciding  questions  of  law.  They  are  in  the 
chapter  regulating  trial  by  Jury  In  criminal 
cases.  This  court,  in  determining  whether  it 
should  reverse  the  Judgment  of  the  trial  court 
for  alleged  errors  committed,  was  unable  to 
reach  the  conclusion,  by  a  majority,  that 
tbere  was  error.  The  legitimate  and  recogniz- 
ed presumption  was  that  the  proceedings  were 
regular  and  proper,  and  the  conviction  could 
not  be  set  aside  unless  a  majority  of  the 
court  found  that  error  had  been  committed. 

We  have  examined  the  record  with  care 
and  considered  fully  the  questions  involved, 
and  reach  the  conclusion  that  there  is  no  er- 
ror on  the  record.  The  order  of  the  trial 
Judge,  dismissing  plalntifTs  petition  and  re- 
manding him  to  the  cnstody  of  defendant,  Is 
affirmed. 


MOUNE  PLOW  CO.  v.  BOSTWICK  et  aL 

(Supreme    Court    of    North    Dakota.    Oct.    30, 

1006.    Rehearing  Denied  Dec.  4,  1906.) 

1.  Yendob  awd  PtmCHASKll  —  Sau  —  Resoib- 
eioR.  ^  . 

Rescission  of  a  sale  contract,  where  a  party 
takes  possession  of  land  thereunder,  cannot  be 
effectually  made  without  returning  or  offering 
to  return  the  rents  received  under  the  contract. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  48,  Vendor  and  Purchaser,  §S  206,  209.] 

2.  Appbal — ^Prkstjhptions. 

This  court  cannot  presume  the  existence 
of  facts  not  contained  in  the  record  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  8678.1 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Walsh  Coun- 
ty, W.  J.  Kneeshaw,  Judge. 


Action  by  the  Mollne  Plow  Company 
against  Sylvester  D.  Bostwick  and  Jennie 
H.  Abbott  Judgement  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

W.  J.  Burke  and  Spalding  &  Stambaugta, 
for  appellant    Myers  &  Myers,  for  appellee. 

KNAUF,  J.    This  action  was  brought  to 
quiet  title  to  the  lands  herdnafter  described, 
and  is  of  the  statutory  form.    The  defendant 
Sylvester  D.  Bostwick  and  the  defendant 
Jennie   H.    Abbott,   having  each  answered 
therein,  a  statement  of  the  facts  was  agreed 
upon  by  counsel  for  the  respecttve  parties, 
and  Is  fully  set  out  in  tlie  abstract,  and, 
so  far  as  necessary  to  the  decision  of  this 
action,  shows  the  following  facts:    On  Feb- 
ruary 1,  1900^  said  Bostwick  and  one  Reyn- 
olds, the  then  ownors,  respectively,  of  the 
fee-simple  title  to  the  lots  and  lands  herein- 
after described,  entered  into  an  agreement 
under  which  said  Bostwick  agrees  to  deed  to 
said  Reynolds  lots  9,  10,  and  11,  in  block  27, 
in  Bathgate,  N.  D.,  and  to  reduce  a  $1,000 
mortgage   against   lots   11    and   12   in    said 
block,  and  theretofore  executed  by  said  Bost- 
wick to  one  Sands,  to  the  sum  of  $500,  and 
leave  the  same  as  a  mortgage  lien  against 
said  lot  11  only,  which  mortgage  said  Reyn- 
olds agreed  to  assume.     As  a  consideration 
of   the    foregoing   agreement   and    transfer, 
said  Reynolds  agrees  to  deed  to  said  Bost- 
wick the  E.  %  of  section  28,  In  township  131, 
in  range  63,  Dickey  county,  N.  D.,  thereto- 
fore Incumbered  by  a  mortgage  of  $500  to 
one  Jennie  H.  Abl>ott  which  mortgage  said 
Bostwick  agreed  to  assume.    Said  Reynolds 
was  to  perfect  title  to  said  lot  10,  for  which 
Bostwick  was  to  pay  $10.     Said  Bostwick 
and  Reynolds  each   agreed  to   furnish   the 
other    with    a    complete    abstract    of    title 
to  said  premises,  showing  clear  title,  within 
one  year,  except  the  $500  mortgage  afore- 
said,  each   to  pay  all   taxes  on  his  prop- 
erty up  to  and  including  the  1899  tax.   Under 
tbe  agreement  said  Bostwick  and  said  Reyn- 
olds were  to,  and  did,  execute  deeds  to  each 
other  as  agreed  for  their  respective  prop- 
erties, which,  together  with  the  memoranda 
of  agreement  as  above  set  forth,  were  placed 
with  I.  J.  Foster,  to  be  held  by  him  in  escrow 
until  the  full  performance  of  their  req>ective 
agreements,  when  each  deed  was  to  be  de- 
livered to  the  grantee  therein  named.    Time 
Is  not  made  the  essence  of  tbe  contract,  and 
no  method  of  cancellation  is  provided  there- 
in.    Each  of  said  parties  immediately  en- 
tored  upon  and  took  possession  of  the  prop- 
erties by  each  to  be  deeded  to  the  other, 
which  possession  was  openly  held  and  con- 
tinued until   November  25,   1902,   at   which 
time  the  said  Reynolds  vacated  tbe  said 
Bathgate  lots  and  premises.     By  mortgage 
and   deed   said   Moline  Plow   Company   ac- 
quired and  holds  tbe  right,  title,  and  inter- 
est which  the  said   Reynolds  held  in  said 
Dickey  county  lands  on  November  29,  .1902. 
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The  said  MoUne  Plow  Company  was  not  an 
innocent  pnrchaser  or  holder  of  said  Dickey 
connty  lands,  but  had  notice  of  the  rights 
of  said  BoBtwlck.  On  or  about  the  25tb  day 
of  November,  1902,  the  said  P.  W.  Reynolds 
discovered  that  the  said  Sylvester  D.  Bost- 
wlck  had  executed  a  mortgage  on  the  Dickey 
county  lands  to  one  Jennie  H.  Abbott  tor 
$500,  and  also  ascertained  that  the  said  Syl- 
vester  D.  Bostwlck  did  not  pay  the  delin- 
quent taxes  against  the  Bathgate  property 
berdnbefore  described,  and  did  not,  prior 
to  November  1,  1902,  reduce  the  mortgage. 
so  as  to  leave  only  $500  against  lot  11,  and 
thereupon  tendered  to  the  said  Sylvester 
D.  Bostwick  the  key  to  the  said  buildings  bo 
occupied  by  the  said  F.  W.  Reynolds,  and 
offered  to  return  said  property  and  every- 
thing of  value  which  he  had  received  from 
him  under  the  contract  hereinbefore  men- 
tioned, and  notified  the  said  Sylvester  D. 
B08twl(A  that  l>e  rescinded  said  agreement 
and  vacated  the  property,  all  of  which  the 
said  Bostwick  refused  to  accept  Reynolds 
did  not  on  November  25,  1902,  and  did  not 
at  any  other  time,  pay  or  account,  or  offer 
to  account,  to  said  Bostwick  for  the  rent  re- 
ceived on  the  said  Bathgate  premises.  At 
the  time  Reynolds  took  possession  of  the 
Bathgate  property.  It  had  thereon  a  building, 
of  which,  during  his  possession,  the  lower 
part  was  used  as  a  storeroom  wherein  said 
Reynolds  conducted  the  sale  of  machinery, 
and  the  upper  portion  of  which,  fitted  for 
office  and  living  rooms,  was  rented  to  ten- 
ants who  attorned  to  Reynolds  therefor. 
Said  Reynolds  held  possession  of  said  Bath- 
gate lots  from  February  1,  1900,  till  Novem- 
ber 25,  1902,  and  said  Bostwick  held  posses- 
sion of  said  Dickey  county  lands  during  the 
same  period,  on  which  lands  there  existed  a 
tract  of  60  acres  tilled  and  some  hay  mead- 
ow. 

On  the  trial  of  this  action  on  the  facts 
as  stipulated  and  agreed,  the  learned  court 
below  caused  Judgment  to  be  entered  In 
favor  of  the  defendants,  requiring  the  said 
Reynolds  deed  to  be  delivered  to  said  Bost- 
wick by  said  Foster  on  or  before  November 
21,  1905,  upon  the  said  Bostwlck's  furnish- 
ing a  proper  abstract  of  title  to  said  Bathgate 
lota,  showing  clear  titie  to  said  lots  9  and  11, 
and  the  tax  title  to  said  lot  10,  free  and  clear 
of  all  incumbrances  except  a  $500  mortgage 
lien  and  taxes  accruing  thereon  since  Janu- 
ary 1,  1900,  and  upon  the  performance  of 
those  conditions  by  the  said  Bostwick  the 
said  Foster  was  required  to  deliver  to  said 
Bostwick  the  deed  to  the  said  Dickey  coun- 
ty lands,  and  the  titie  to  the  said  Dickey 
county  lands  be  thereupon  quieted  In  the 
said  Bostwick,  his  heirs  and  assigns,  as 
against  the  Moline  Plow  Company,  the  plain- 
tiff, and  its  successors  and  assigns,  and  that, 
upon  such  compliance  by  the  said  Bostwick, 
the  said  deed  by  the  said  Reynolds  to  one 
TIbbits  and  a  mortgage  by  the  said  Reyn- 
olds to  the  said  the  Moline  Plow  Company 


be  declared  null  and  void  and  wlfhoot  fur- 
ther effect,  and  thereupon  the  Moline  Plow 
Company  be  foreclosed,  debarred,  and  en- 
joined from  asserting  any  Interest,  claim,  or 
demand  to  the  said  Dickey  county  lands, 
and  that  the  pre-existing  mortgage  against 
said  lands  In  favor  of  said  Abbott  be  ad- 
Judged  a  valid,  subsisting,  and  paramount 
lien  against  said  Dickey  connty  lands,  and. 
In  the  event  of  a  failure  on  the  part  of  said 
Bostwick  to  comply  with  the  terms  of  said 
Judgment  as  therein  required,  that  the  said 
contract  entered  into  by  said  Reynolds  and 
Bostwick  should  be  thereafter  null  and  void 
and  abrogated,  and  the  titie  thereto  be  then 
quieted  In  the  said  Moline  Plow  Company. 
From  this  Judgment  the  plaintiff  appealed, 
and  this  action  is  brought  before  this  court 
on  a  trial  de  novo,  under  section  7229,  Rev. 
Codes  1905. 

On  the  question,  did  Reynolds,  und^  the 
facts  stipulated  and  set  forth  In  this  case, 
on  November  26,  1902,  rescind  the  contract 
then  existing  between  him  and  Bostwick? 
We  are  of  the  opinion,  and  hold,  that  he  did 
not  He  tendered  to  Bostwick  the  "k^  to 
the'  building  occupied  by  blm,  and  offered  to 
return  everything  of  value  he  bad  received 
under  the  contract  therein  mentioned,"  ex- 
cept that  he  did  not  account  for,  and  has  not 
accounted  for,  or  offered  to  account  for,  the 
money  collected  from  tenants  for  the  use 
thereof,  and  for  which  said  tenants  had 
attorned  to  Reynolds.  Counsel  for  appel- 
lant contend  that  the  rents  of  the  Dickey 
county  lands  should  be  held  to  offset  the 
rents  and  occupation  of  the  Bathgate  prop- 
erty, and  cite  Kicks  v.  Bank,  12  N.  D.  57S. 
98  N.  W.  408,  as  authority.  In  the  action 
at  bar  there  is  no  showing  that  there  were 
any  rents  received,  and  no  showing  that 
there  was  any  rental  value,  to  the  Dickey 
county  lands,  while  the  facts  do  show  that 
there  was  some  rental  value,  and  some  rent 
received,  of  and  for  the  Bathgate  property. 
The  facts  in  Kicks  v.  Bank  are  not  analo- 
gous to  the  facts  in  this  case,  and  that  de- 
cision does  not  apply  here.  In  that  case 
there  was  a  sufficient  showing  that  the  inter- 
est or  use  of  the  actual  money  paid  on  the 
land  contract  was  the  equivalent  of  the  use 
of  the  lands  In  that  particular  case.  This 
court  will  not  presume  the  existence  of  facts 
not  in  the  record  of  the  case,  and  therefore 
cannot  hold  that  said  Dickey  county  lands 
produced  any  rent  or  bad  a  rental  value 
equal  to  the  rent  received  from  the  Bathgate 
property.  To  so  hold  would  be  to  read  some- 
thing Into  the  agreed  facts  and  record  not 
placed  therein  by  the  parties.  The  facts 
In  this  case  show  that  Reynolds  did  receive 
from  the  premises  rent,  under  the  contract 
in  question,  which  he  did  not  account  for, 
offer  to  account  for,  or  offer  or  pretend  to 
offer  to  Bostwick  when  the  attempted  re- 
scission of  said  contract  was  made.  To  re- 
sciud  a  contract,  one  must,  under  our  statute. 
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account  (or  everything  of  value  received  by 
blm,  or  restore  or  offer  to  restore  the  same, 
under  the  contract  Section  5380,  Rev.  Codes 
1905.  And  this  valne  may  be  rents.  A. 
&  B.  Encyc.  Law,  vol.  29,  p.  662  (e)  (and  nu- 
merous authorities  dted  In  note  1). 

Other  questions  were  presented,  but  the 
decisiQa  on  the  question  of  rescission  Is  de- 
cisive of  this  action,  and  therefore  the  other 
matters  are  Immaterial.  The  declslim  of  the 
court  below  is  afBrmed,  and  the  respective 
parties  are  granted  a  period  of  30  days,  after 
the  flUng  of  the  remittitur  herein  with  the 
clerk  of  the  district  court  of  Walsh  county, 
within  which  to  comply  with  the  conditions 
Bet  forth  In  the  Judgment  appealed  from. 

With  the  above  directions  as  to  perform- 
ance, the  Judgment  of  the  district  court  is 
affirmed. 

MORGAK,  G.  J.,  concurs.  BNGBBUD,  J^ 
absent  and  not  participating. 


8TAMNES  et  al.  v.  MILWAUKEE  &  S.  L. 

RT.  CO. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

On  motion  for  rehearing.  Qranted,  so  far 
as  to  allow  argument  upon  the  two  ques- 
tions herewith  filed. 

For  former  opinion,  see  109  N.  W.  100. 

MARSHAIili,  J.,  The  agreement  with 
Stamnes  being  a  valid  contract  made  after 
the  commencement  of  the  condemnation  pro- 
ceedings : 

First,  was  it  necessarily  waived  by  prose- 
cution of  such  proceedings? 

Second,  if  not  so  waived,  was  the  agree- 
ment inadmissible  In  evidence  for  reasons 
stated  in  the  opinion,  but  without  prejudice 
to  appellant's  seeking  a  remedy  for  being 
compelled  to  pay  for  the  right-of-way  more 
than  Stamnes  agreed  to  take  therefor,  through 
subrogation  to  the  rights  of  the  mortgagee  to 
the  amount  of  the  excess? 


DAVIDOR  V.  ROSENBERG. 
(Sapreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

1.  Nl  EXKAT  —  Statutobt  Pbovisions— Cor- 

BTBUOnON. 

Rev.  St.  1898,  U  2784-2786,  aathorizing 
the  granting  of  the  writ  of  ne  exeat  on  the 
affidavit  of  plalntiS  showing  the  existence  of 
sufficient  grounds,  etc.,  recognize  the  common- 
law  writ  Issued  by  a  court  of  equity  on  applica- 
tion of  complainant  against  defendant,  on  it 
appearing  that  there  is  a  debt  due,  certain  in 
amount,  on  an  equitable  demand  not  suable  at 
law,  and  that  defendant  Is  about  to  leave  the 
jurisdiction,  having  conveyed  away  his  prop- 
erty, and  merely  regulate  the  practice  or  the 
issuance  of  the  writ,  without  enlarging  its 
scope. 

2.  Sam. 

Rev.  St.  1898,  i  2784,  authorizing  the  grant- 
ing of  the  writ  of  ne  exeat  to  prevent  any  per- 
son from  going  out  of  the  state  until  he  snail 
give  security,  does  not  change  the  common-law 


rule  that  the  writ  can  be  Issued  only  against 
a  debtor  who  is  a  party  to  the  suit,  since  sec- 
tion 2785  provides  that  t^e  writ  ^all  not  be 
granted  unless  it  appears  that  sufficient  grounds 
exist  therefor,  which  metuos  sufficient  grounds 
under  the  common  law. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  Ne  Exeat  M  1-6.] 
3.  Sams. 

Rev.  St  1898,  {  2785,  providing  that  no 
writ  of  ne  exeat  shall  be  granted  unless  it 
appears  to  the  court  by  the  affidavit  of  plain- 
tiff that  sufficient  grounds  exist  therefor,  recog- 
nizes the  common-law  rule  that  the  writ  shall 
issue  only  against  a  defendant  and  a  defendant 
in  a  suit  for  an  accounting,  who  merely  alleges 
that  plaintiff  is  indebted  to  him,  without  set- 
ting up  the  claim  as  a  counterclaim.  Is  not  en- 
titled to  the  Issuance  of  the  writ  against  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Ne  Exeat  iS  1-6.] 

Appeal  from  Circuit  Court  Milwaukee 
County;    J.  C.  Ludwig,  Judge. 

Action  by  S.  Y.  Davldor  against  I.  J.  Ro- 
senberg. From  an  order  vacating  a  writ  of 
ne  exeat  Issued  against  plaintiff  and  another, 
defendant  appeals.    Affirmed. 

Harry  If.  Sllber,  for  appellant  C.  H. 
Hamilton  and  William  Kaomhelmer,  for  re- 
spond^it 

WINSLOW,  J.  The  plaintiff  sued  the  de- 
fendant In  equity  alleging  numerous  money 
transactions  between  himself  and  the  defend- 
ant, and  praying  an  accounting  and  Judg- 
ment for  the  balance  due.  The  defendant 
before  answering  made  affidavit  alleging  that 
plaintiff  was  Indebted  to  him  for  money 
loaned;  that  plaintiff  bad  recently  transfer- 
red all  his  real  and  personal  property  to  one 
Alice  M.  Dawson  without  consideration,  and 
In  fraud  of  his  creditors;  and  that  be  had 
good  reason  to  believe  that  both  said  Daw- 
son and  the  plaintiff  Intended  to  leave  the 
state  with  such  personal  prt^erty,  and  leave 
the  defendant  remediless.  Upon  this  affidavit 
a  writ  of  ne  exeat  was  Issued  against  the 
plaintiff  and  said  Dawson,  and  they  were 
arrested  and  gave  bail.  Upon  motion  the 
writ  of  ne  exeat  was  vacated,  and  the  de- 
fendant appeals  from  the  order  of  vacation. 

The  writ  of  ne  exeat  Is  not  created,  nor 
are  its  functions  defined,  by  statute.  Sec- 
tions 2784,  2785,  and  2786,  Rev.  St  1898,  rec- 
ognize the  common-law  writ  and  make  cer- 
tain provisions  regulating  the  practice  but.  do 
not  pretend  to  enlarge  Its  scope.  As  to  the 
general  functions  of  the  writ  and  the 
grounds  upon  which  It  may  issue  we  must 
turn  to  the  principles  of  the  common  law. 
Bonesteel  v.  Bonesteel,  28  Wis.  245.  At  com- 
mon law  It  was  simply  a  writ  to  obtain 
equitable  bail.  It  was  issued  by  a  court  of 
equity  on  appllcatltm  of  the  complalnaut 
against  the  defendant  when  It  appeared  that 
there  was  a  debt  positively  due,  certain  in 
amount  or  capable  of  being  made  certain,  on 
an  equitable  demand  not  suable  at  law  (ex- 
cept in  cases  of  account  and  possibly  some 
other  cases  of  concurrent  Jurisdiction),  and 
that  the  defendant  was  about  to  leave  the 
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Jurisdiction,  having  conveyed  away  bis  prop- 
erty, or  under  otber  circumstances  whlcli 
would  render  any  decree  Ineffectual.  Dean 
V.  Smith,  23  Wis.  483,  99  Am.  Dec.  193; 
Rhodes  v.  Counsins,  6  Rand.  (Va.)  101,  18  Am. 
Dec.  715 ;  Glbert  v.  Colt,  1  Hopk.  Ch.  (N.  Y.) 
496,  14  Am.  Dec.  557,  and  note. 

It  is  Issued  only  against  a  debtor  who  was 
a  party  to  the  suit,  not  against  a  third  per- 
son not  a  debtor  whether  he  be  a  party  to 
the  suit  or  not  The  ancient  writ  always  re- 
cited that  it  appears  that  the  defendant  Is 
indebted  to  the  complainant  and  designs 
quickly  to  go  to  parts  beyond  the  seas. 
Beames  on  Ne  Exeat,  p.  18.  Nor  is  this  lat- 
ter rule  In  any  wise  changed  by  the  terms  of 
section  2784,  supra,  which  provides  that  the 
writ  may  be  granted  to  prevent  "any  person" 
from  leaving  the  state  for  the  obvious  reason 
that  the  following  section  provides  that  no 
writ  shall  be  granted  unless  it  appears  that 
"sufficient  grounds"  exist  therefor.  SuflBcl«it 
grounds  means,  as  we  have  seen,  grounds 
sufficient  under  the  principles  of  the  common 
law,  and  no  grounds  are  sufficient  under 
those  principles  unless  It  appears  that  the 
party  Is  a  debtor.  So  It  is  very  certain  that 
th«  writ  was  rightly  vacated  as  to  Alice  M. 
Dawson,  wlio  was  neither  a  debtor  nor  a 
party  to  tlie  action. 

It  seems  equally  certain  that  the  writ  was 
not  granted  at  common  law  on  the  applica- 
tion of  the  defendant  against  the  plaintiff. 
We  have  been  referred  to  no  case  where  the 
defendant  was  awarded  the  writ  against  the 
plaintiff,  nor  have  we  found  any.  On  the 
contrary,  both  the  decisions  and  the  text- 
books describe  the  writ  as  one  issued  on 
application  of  the  complainant  and  against 
the  defendant,  and  our  statutes  plainly  rec- 
ognize and  emphasize  this  principle  by  pro- 
viding that  It  shall  only  be  granted  on  the 
affidavit  of  the  plaintiff  or  some  indifferent 
witness,  and  that  the  penalty  of  the  bond  or 
security  to  be  given  by  the  defendant  shall 
be  Indorsed  on  the  writ  Section  2785,  ca- 
pra. 

Whether  a  defendant  who  has  already  In- 
terposed a  counterclaim,  showing  a  certain 
debt  due  him  from  the  plaintiff  on  an  equi- 
table demand,  may  be  regarded  as  a  plain- 
tiff so  as  to  be  entitled  to  the  writ  upon  a 
proper  showing  is  a  question  not  before  us 
and  one  on  which  we  intimate  no  opinion. 
When  this  writ  was  granted  no  such  counter- 
claim had  been  interposed,  and  the  writ  was 
therefore  granted  without  Jorlsdlctlcm  In 
any  view  of  the  case. 

Order  affirmed. 


VAUNDRT  V.  CHICAGO  &  N.  W.  RT.  CO. 

(Supreme   Court  of   Wisconsin.    Dec.   4,   1908.) 

1.  Master  and  Skbvant— Injuries  to  Skbv- 
ANT— Assumption  of  Ribs— Raii.boa.d  Sec- 
tion MEN. 

A   railroad    section    man,    sent   to    place   a 

flag  to  warn  trains  to  slow  down  aa  they  ap- 


proached the  place  where  several  men  were 
working,  assumed  the  risk  of  injury  by  a 
train  running  over  the  track  withont  notice  or 
warning,  except  such  as  resulted  incidentally 
from  the  ordinary  noises  of  the  train,  including 
such  bell  and  signal  whistles  as  were  custmn- 
ary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gg  550,  561.] 

2.  Same— Contbibutobt  Neoi-igence. 

Where  a  railroad  section  man  riding  upon  a 
velocipede  was  killed  by  a  train  at  a  iioint 
where  he  could  have  seen  the  train  appioachins 
at  a  distance  of  600  or  800  feet,  he  was  guilty 
of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  (  674.] 

8.  RAII30AD8—OPEBATI0N— Signals. 

There  is  no  statute  requiring  a  railw^ 
company  to  whistle  merely  because  a  train  is 
rounding  a  curve. 

Appeal  from  Circuit  Court,  La  Crosse  Coun- 
ty;  J.  J.  Fruit,  Judge. 

Action  by  Albert  H.  Vaundry,  as  adminis- 
trator, against  the  Chicago  &  Northwestern 
Railway  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  ai^eals.  Af- 
firmed. 

Tills  is  an  action  to  recover  damages  by 
reason  of  hojurles  caused  by  the  alleged  neg- 
ligence of  the  defendant  October  8,  lOM. 
which  resulted  In  the  death  of  the  plaintlGTs 
intestate  then  in  the  employ  of  the  defend- 
ant Issue  being  joined  and  trial  had,  the 
court  at  the  close  of  the  plaintiff's  testimony 
granted  a  nonsuit,  and  from  the  judgment  en- 
tered thereon  the  plaintiff  brings  this  appeal 
The  evidence  tends  to  prove  that  the  deceased 
would  have  been  20  years  of  age  November  11, 
1904;  that  he  lived  with  his  father  at  North 
La  Crosse,  near  the  Burlington  shops;  that 
his  father  had  for  many  years  been  employed 
as  a  switch  light  tender  for  the  Burlington 
Railway  Company,  and  lived  about  four 
blocks  from  the  railroad  tracks;  that  the 
deceased  commenced  helping  his  father  in 
such  work  when  he  was  atx>ut  10  years  of 
age,  and  after  that  continued  to  help  blm  In 
such  work  until  he  entered  the  employ  of 
the  defendant  as  a  section  man  in  1899,  since 
which  time  he  had  worked  for  the  defendant 
as  a  member  of  a  section  crew,  working  un- 
der the  direction  or  control  of  a  section  fore- 
man or  boss.  While  his  father  was  working 
on  the  railroad,  and  for  10  or  11  years,  he 
used  a  railroad  velocipede  or  bicycle,  and  the 
deceased  was  accustomed  to  ride  on  It  with 
hia  father  and  used  it  some  alone.  On  the 
morning  in  question  the  section  foreman  told 
the  crew  of  which  the  deceased  was  a  mem- 
ber to  go  to  work  about  three-fourths  of  a 
mile  east  of  Medary,  and  told  the  deceased 
to  take  the  velocipede  and  go  and  stick  up  a 
slow  flag  half  a  mile  further  east  of  the 
place  where  the  men  were  to  be  at  work, 
and  then  to  return  and  work  with  the  men 
until  after  dinner,  and  then,  if  he  (the  fore- 
man) did  not  retnm  after  dinner,  to  patrol 
the  track.  The  men  were  to  raise  the  track, 
loosen  the  rails,  raise  It  up,  and  sorface  the 
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same.  The  purpose  of  putting  up  a  slow  flag 
was  to  caution  all  trains  going  west  to  run 
slowly  where  the  men  were  at  work.  The 
foreman  had  gotten  the  velocipede  a  day  or 
two  before  for  that  purpose,  and  cautioned 
the  deceased  to  be  careful  in  using  It.  Veloci- 
pedes were  In  constant  use  on  railroad  traces. 
Sometimes,  in  patrolling  the  track,  the  de- 
ceased had  walked ;  sometimes  he  had  taken 
more  men  and  a  handcar.  Such  directions 
were  given  at  the  toolhouse  at  Medary,  400 
or  tSOO  feet  from  the  tower,  about  7  o'clock  of 
that  morning.  The  tower  Is  for  the  purpose 
of  handling  the  interlocking  plant  There 
was  an  extra  train  from  the  east  that  morn- 
ing, but  the  foreman  did  not  know  the  fact 
when  he  s^it  the  deceased  to  put  up  the  slow 
flag;  bat  he  knew  that  there  were  extra 
trains  on  the  road  very  often.  Regular  trains 
run  on  schedule  time;  extra  trains,  under 
orders  from  the  train  dispatcher.  The  slow 
flag  was  so  ordered  for  no  particular  train, 
bat  for  any  train  that  might  come.  Such  ex- 
tra trains  are  quite  frequent  at  times — some- 
times three  or  four  a  day,  then  none;  but 
extra  trains  were  of  common  occurrence. 
When  out  working  on  the  road,  there  was  no 
way  for  the  men  to  know  whether  extra 
trains  were  coming.  Slow  flags  are  put  oat 
for  extra  trains,  as  well  as  regular  trains, 
or  whether  any  are  known  to  be  coming  or 
not  They  are  pat  on  the  right-hand  side 
of  the  approaching  train,  and  mean  for  train- 
men to  have  their  trains  under  control. 
When  trains  are  coming,  men  working  along 
the  track  must  get  out  of  the  way.  Such 
men  cannot  keep  in  communication  with  the 
tower  man  t»  flnd  out  whether  trains  are 
coming.  They  are  liable  to  come  at  any 
tlmew  In  going  up  to  put  out  the  slow  flag, 
the  deceased  went  in  the  direction  of  the 
mud  cut  that  morning.  That  cut  was  be- 
tween '500  and  600  feet  long,  and  curves  two 
degrees,  and  the  carve  continues  for  a  con- 
siderable distance  beyond  the  cut  Standing 
at  one  end  of  the  cut,  a  person  could  easily 
see  a  railroad  train  as  It  entered  the  other 
end  of  the  cut.  The  accident  occurred  In  the 
cat  and  about  half  way  between  the  middle 
and  the  east  end.  The  deceased  could  have 
seen  the  approaching  train  600  or  SOO  feet 
ahead  of  him  from  the  place  where  he  was 
struck.  There  were  no  printed  regulations 
as  to  the  datiee  of  section  men  while  at  work, 
except  that  they  must  govern  themselves  ac- 
cording to  all  trains.  They  have  to  protect 
themselves.  About  half  past  6  o'clock  on  the 
morning  in  question  the  telegraph  operator 
In  the  tower  got  a  report  from  Sparta,  7 
miles  distant  that  an  extra  train  was  ap- 
proaching from  the  east,  and  he  could  have 
told  the  section  foreman,  had  he  Inquired,  but 
he  did  not.  He  was  In  the  habit  of  telling 
any  one  who  asked  him.  The  section  men 
heard  one  long  whistle,  and  then,  after  the 
train  came  on  a  ways,  they  saw  the  hand- 
car— velocipede — going  under  the  engine, 
breaking. 


William  S.  Burroughs,  for  appellant  Ed- 
ward M.  Hyzer,  for  respondent 

OASSODAT,  O.  X  (after  stating  the  facts). 
Upon  the  evidence,  of  which  a  general  sum- 
mary is  given  in  the  foregoing  statement 
the  trial  court  granted  a  nonsuit  On  the 
part  of  the  plalntiCT  it  Is  claimed  that  the 
evidence  tends  to  prove  that  the  injury  was 
caused  by  the  negligence  of  the  section  fore- 
man, who  was  at  the  time  a  co-employg  with 
the  deceased  within  the  meaning  of  the  stat- 
ute. Section  1816,  Rev.  St  1898,  as  amend- 
ed by  chapter  448,  Laws  1003.  Such  negli- 
gence Is  said  to  consist  in  his  failure  to  as- 
certain from  the  telegraph  operator  In  the 
tower  that  a  train  was  exi>ected  to  arrive 
from  the  east,  and  then  to  inform  the  de- 
ceased of  the  fact  before  sending  him  to  pat 
up  the  slow  flag.  But  the  only  reason  for 
sending  the  deceased  to  pat  up  the  slow  flag 
was  because  some  train  was  then  expected 
from  the  east  It  might  be  quite  near,  or 
It  might  be  quite  distant  After  putting  up 
the  slow  flag,  the  deceased  was  to  return  and 
work  with  the  crew  during  the  forenoon; 
and,  if  the  foreman  did  not  return,  then  he 
was  to  patrol  the  track  daring  the  afternoon. 
According  to  the  evidence,  the  slow  flag  was 
to  Inform  the  men  operating  the  train,  so  as 
to  keep  the  same  under  control.  As  stated 
by  the  trial  court  It  Is  not  the  practice,  and 
it  is  not  expected,  that  the  section  foreman 
will  be  with  his  crew  during  all  the  time 
they  are  at  work.  When  so  at  work  they  nec- 
essarily assume  the  risk  of  their  own  safety. 
This  court  has  recently  held  that  "section 
men  upon  railroads  assume  the  risk  of  trains 
of  all  sorts,  'regular'  or  'wild,'  rnnnlng  over 
the  tracks  at  all  times  and  at  such  rates  of 
speed  as  are  attainable,  without  notice  or 
warning  except  such  as  results  incidentally" 
from  the  ordinary  noises  of  the  train.  In- 
cluding such  bell  and  whistle  signals  as  are 
customary."  Ives  v.  Wis.  Cent  By.  Co.,  128 
Wis.  357,  107  N.  W.  45a  The  testimony  on 
the  part  of  the  plaintiff  brings  the  case 
squarely  within  the  rule  thus  stated.  The 
statute  cited  precludes  recovery  where  the 
injured  party  Is  guilty  of  contributory  neg- 
ligence. The  deceased  was  necessarily  go- 
ing toward  the  approaching  train  at  .the  time. 
According  to  the  teertlmony  there  was  noth- 
ing to  obstruct  his  view  of  the  train  for  600 
or  800  feet  ahead  of  him.  So,  as  held  by 
the  trial  court  if  there  was  negligence  on 
the  part  of  the  defendant,  still  the  deceased 
"was  equally  guilty  of  contributory  negligence 
on  his  part."  So  we  concur  with  the  trial 
court  in  holding  that  there  is  no  statute  re- 
quiring a  railway  company  to  whistle  merely 
because  the  train  is  rounding  a  curve.  Be- 
sides, it  appears  that  the  whistle  was  blown 
some  time  before  the  accident  We  fall  to  flnd 
any  reversible  error. 

The  judgment  of  the  drcalt  court  la  af- 
firmed. 


Digitized  by 


Google 


928 


109  NOKTHWBSTBRN  REPORTER. 


(Wta, 


CAPE  et  al.  T.  PLTMOUTH  OONOREGA- 

TIONAIi  CHURCH  et  al. 
(Supreme  Court  of  Wisconsin.    Dec.  4,   1906.) 

1.  AppiAiy— RkvxrsaI/— Law  of  the  Cask. 

Reversal  of  an  order  sustaining  a  demurrer 
to  a  complaint  becomes  the  law  of  the  case  oa 
a  retrial,  which  must  control  any  situation  not 
materially  variant  from  that 'set  lorth  by  the 
complaint  and  then  considered. 

[Bid.  Note.— For  cases  In  point,  see  Cenb  Dig. 
vol.  3,  Appeal  and  Error,  |  4661.J 

2.  Rixiaions  Sooisncs— Ikooxpobatioh— Di- 
VBBBiON  or  Pbopkbtt. 

Where  a  religious  society  formed  itself  into 
a  corporation,  neither  its  officers  nor  a  majority 
of  its  members  had  power  to  divert  its  property 
from  the  uses  defined  and  limited  by  a  grant  of 
such  property  to  it,  or  from  the  purposes  of 
its  organization  as  regards  the  particular  reli- 
gious belief  it  was  organized  to  promote. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  42,  Religious  Societies,  U  146,  146.] 

8.  Sa]«— POWKB  or  APPOiniMERT  BT  Tbus- 

TEE8. 

Where  a  deed  to  trustees  authorized  them 
to  appoint  the  property  for  the  um  of  some  re- 
ligious denomination  to  exercise  ecclesiastical 
possession  over  the  same,  and  hold  religious 
services  there  on  Sunday  and  Wednesday  even- 
ings, and  the  trustees  appointed  such  proper)? 
to  a  certain  religious  society,  such  appointment 
necessarily  implied  a  limitation  of  the  appoin- 
tees' use  of  the  property  to  the  furtherance  of 
the  doctrines  and  purjKMes  of  tiie  denomination 
to  which  It  belonged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  g|  146,  146.] 

4.  Same. 

Certain  religious  proper^  in  controversy 
was  appointed  to  a  Primitive  Methodist  Society, 
which  was  a  subordinate  member  gf  a  confer- 
ence having  a  synodical  religious  organization 
and  was  subject  to  the  latter's  discipline  and 
regulations,  one  of  which  provided  that  all  prop- 
erty was  held  subject  to  the  uses  of  each  so- 
ciety when  not  inconsistent  with  the  discipline 
and  usages  of  the  Primitive  Methodist  Church. 
Another  regulation  recited  that,  should  any  so- 
ciety having  protierty  cease  to  exist,  or  exist 
contrary  to  the  usages  and  discipline  of  ilie 
Primitive  Methodist  Church,  its  property  should 
pass  to  the  conference  trustees  to  be  held  for 
the  benefit  of  any  organized  Primitive  Methodist 
Society  in  the  place  where  the  real  estate  was 
situated,  and  if  impracticable  then  for  the 
general  purposes  of  the  church  under  the  direc- 
tion of  the  annual  conference.  Held,  that  such 
provisions  restricted  the  use  of  the  property  in 
controversy  to  a  society  subject  to  the  discipline 
and  supporting  the  doctrines  of  tiie  Primitive 
Methodist  denomination. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  H  146,  146.] 

5.  Samk. 

Where  certain  religious  property  in  con- 
troversy was  restricted  to  use  by  a  society  sub- 
ject to  the  discipline  and  supporting  the  doctrine 
of  the  Primitive  Methodist  denomination,  its 
UKe  by  a  corporation  formed  by  a  majority  of 
its  members  which  thereafter  severed  its  af- 
filiation with  the  Methodist  conference  and  ap- 
plied for  affiliation  with  churches  of  the  Con- 
gregational denomination,  constituted  a  diver- 
sion of  the  property  from  its  restricted  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  g  146.] 

6.  TbUSTB— POWBBS    IN    TBUS-T— APPOINTMENT 

— Paoor. 

A  deed  to  certain  property  in  controversy 
used  for  religious  purposes  authorized  trustees 
to  appoint  some  religious  denomination  to  use 


the  same  for  religious  services.  The  trustees  dp- 
pointed  the  Wesleyan  Methodists,  and  in  1849  oi 
1850  the  latter  withdrew  from  the  occupation 
of  the  property  under  an  arrangement  with 
the  Primitive  Methodist  Society,  who  were  per- 
mitted to  occupy  the  same.  Most  if  not  all 
the  trustees  under  the  original  deed,  partici- 
pated in  such  negotiations,  and  immediate 
thereafter  and  from  1850  onward  the  Primitive 
Methodists  held  reli^ous  services  on  Sunday 
and  Wednesday  evenings  on  the  property  with 
the  knowledge  and  active  co-operation  of  several 
of  the  trustees.  Held,  that  such  facts,  in  the 
absence  of  anything  to  the  contrary,  were  suffi- 
cient to  establish  a  legal  and  proper  appointment 
of  the  Primitive  Methodists  under  the  deed. 

7.  Religiodb  SociKTias  —  REaoLunoRB— Er- 
nccT. 

A  resolution  adopted  by  the  general  con- 
ference of  a  religions  society  that  if  any  church 
or  circuit  bad  decided  to  withdraw  tTom  the 
connection,  the  conference  bade  them  Ood  speed, 
and  prayed  ttiat  their  newer  association  might 
bring  them  greater  opportunities  for  the  ad- 
vancement of  His  Kingdom,  did  not  constitute 
a  consent  authorization  or  approval  of  any 
withdrawal   by  the   conference. 

8.  Tbustb— PowEB  or  Appoinment— Revoca- 
tion. 

Where  a  deed  of  property  in  controversy 
to  trustees  authorized  them  to  appoint  the  use 
thereof  to  some  religious  denomination  to  exer- 
cise ecclesiastical  possession  and  occupation  for 
religions  services  on  Sunday  and  Wednesday 
evenings,  the  trustees  had  no  power  to  revolce  an 
appointm«it  once  made,  but  could  only  re- 
appoint when  the  apiiointee  had  withdrawn  its 
services,  etc. 

9.  Rejuoioub  Societies— Use  or  Pbopebit— 

WlTHOBAWAL. 

Where  a  religions  society  was  entitied  to 
the  use  of  certain  property  until  it  had  with- 
drawn its  services  therefrom,  and  after  it  was 
supplanted  by  another  society  it  made  strenu- 
ous efforts  to  obtain  possession  of  the  property 
for  the  purpose  of  conducting  its  services,  its 
failure  during  the  meantime  to  maintain  serv- 
ices in  the  church  did  not  amount  to  a  with- 
drawal of  such  services. 

10.  Appbai.  —  Rbcobd— Questions  Pbbsenixd 
— Bnx  or  ElxcEFTioNS— CEBTuncATiOH  as 
TO  Evidence. 

Where  a  bill  of  exceptions  recited  that  it 
confined    all    the    evidence    "material    to    the 

Suestions  raised  on  the  appeal."  and  the  cer- 
ificate  declared  that  it  contained  "all  the  testi- 
mony given  on  both  sides  necessary  to  present 
the  questions  raised  on  the  app^,"  it  was 
sufficient  to  justify  a  review  of  the  findings  of 
fact  under  Supreme  Court  Rule  23,  (  3,  pro- 
viding that  the  bill  of  exceptions  shall  contain 
only  so  much  of  the  evidence  as  may  be  neces- 
sary to  present  the  questions  of  law  raised  on 
the  trial,  and  requiring  the  trial  judge  to  strike 
out  redundancy.. 

[Bid.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  2918-2925.] 

11.  Rklioious  Sociehes — Use  or  Pbopkrtt— 
Deeos— PowEB  or  Appointment. 

Where  a  deed  of  property  to  trustees  au- 
thorized them  to  appoint  some  religious  de- 
nomination to  exercise  ecclesiastical  possession 
over  the  premises  and  occupy  the  same  for 
religious  service  on  Sunday  and  on  Wednesday 
evenings,  an  appointee  was  onlv  entitled  to  use 
the  church  edifice  from  10:30  to  12:30  Sunday 
mornings,  at  6  o'clock  Sunday  evenings  and  on 
every  Wednesday  evening. 

Appeal  from  Circuit  Court,  Iowa  Oonnty; 
B.  Ray  Stevens,  Judge. 

Action  by  Alice  Cape  and  others  against 
the  Plymouth  Congregational  Church  and 
others.    From  a  decree  In  favor  of  defend- 


Digitized  by 


Google 


Wte.) 


CAPB  ▼.  PLYMOUTH  CONGBBQATIONAL  CHURCH. 


929 


ants,  plaintiffs   appeal.     Reversed   and   re- 
manded. 

This  Is  the  same  action  In  whlcb  the  com- 
plaint was  sustained  upon  demnrrer  In  117 
Wis.  150,  93  M.  W.  449.  It  has  since  been 
tried  and  findings  filed  presenting,  as  is 
claimed,  widely  variant  facts  from  those  stat- 
ed In  the  complaint  The  original  deed,  In 
trust,  under  whlcli  both  parties  claim,  la  the 
same  set  forth  in  the  former  case.  The  find- 
ings declare,  however,  that  instead  of  a  seces- 
sion of  a  majority  of  the  members  of  the  old 
DodgevlUe  Methodist  Society,  there  occurred 
an  incorporation  of  that  society  into  the 
DodgevlUe  Primitive  Methodist  Church,  and 
them  a  vote  by  an  overwhelming  majority  of 
the  memt>er8  of  snch  corporation  that  the 
corporation  Itself  sever  its  relations  with  the 
Primitive  Methodist  Church  or  Western  Con- 
ference, of  which  the  old  society  had  been  a 
memt>er,  and  ally  Itself  with  the  denomina- 
tion of  the  Congregational  Church,  and  there- 
after merely  a  change  of  name  of  the  cor- 
I)oration  to  the  Plymouth  Congregational 
Church,  and  that  the  defendant  corporation 
is  the  same  society  as  that  which,  prior  to 
1897,  occupied  the  church  property,  and  of 
which  the  plaintiffs  were  members  and  oflS- 
cers.  There  is  also  a  finding  to  the  effect 
tliat  the  chorch  building  on  the  premises  in 
question  was  burned  in  1879,  and  rebuilt 
in  1880  by  general  subscription  of  citizens  of 
DodgevlUe  and  surrounding  country,  which 
were  made,  not  with  any  understanding  that 
the  premises  should  be  forever  used  as  a 
place  of  worship  by  the  said  DodgevlUe  Prim- 
itive Methodist  Society,  but  with  the  under- 
standing that  such  edifice  would  l>e  erected, 
controlled,  and  used  agreeably  to  the  terms 
contained  in  the  original  trust  deed;  also, 
"that  a  Congregational  church  Is  a  separate, 
independent,  self-governing  religious  body, 
owing  no  obedience  or  allegiance  to  any 
other  churcli,  synod,  conference,  council,  or 
supervisory  Judicatory  whatever;  tliat  each 
snch  Congregational  church  selects  its  own 
pastor,  adopts  Its  own  creed  and  decides  upon 
and  establishes  its  own  forms  of  worship;" 
and  that  since  the  Incorporation  of  the  defend- 
ant there  has  been  no  change  in  the  creed, 
doctrines  or  forms  of  worship  used  by  snch 
church,  when  It  called  itself  the  DodgevlUe 
Primitive  Methodist  Society.  It  appeared, 
substantially  without  dispute,  that  immedi- 
ately after  such  incorporation,  and  upon  af- 
filiation with  Congregational  churches,  which 
was  done  by  formal  public  act,  a  consider- 
able number  of  the  members  of  the  old  Prim- 
itive Methodist  Society  withdrew  from  affili- 
ation therewith,  and  organized  and  attempt- 
ed to  maintain  a  society  of  the  Primitive 
Methodist  denomination  in  affiliation  with, 
and  sulwrdination  to,  the  general  synod  or 
conference  of  that  faith,  and  have  so  contin- 
ued up  to  the  present  time,  and  with  con- 
siderable persistency  have  been  endeavoring 
to  regain  control  and  possession  of  the  prem- 

10©N.W.— W 


ises  now  in  controversy,  meanwhile  holding 
meetings  at  stated  intervals,  first  at  the  resi- 
dence of  the  several  members;  but  later  In 
the  city  hall.  The  court  finds  that  the  plain- 
tiffs, and  those  associated  with  them,  are  at 
present  unable  to  furnish  public  religious 
services  in  the  church  edifice,  even  if  they  are 
given  possession  of  it.  So  far  as  other  findings 
materially  vary  the  situation,  the  substance  of 
them  will  appear  in  the  opinion.  The  trial 
court  decided  that  there  had  been  no  diver- 
sion of  the  property  from  its  legitimate  uses, 
and  rendered  Judgment  dismissing  the  com- 
plaint, from  which  plaintiffs  appeal. 

Spensley  &  Mcllhon,  T.  M.  Priestley,  and 
Carter  &  Mason,  for  appellants.  Aldro  jenlcs 
and  J.  P.  Smelker,  for  respondents. 

DODGE,  J.  (after  stating  the  facts).  Of 
course  the  former  decision  has  become  the 
law  of  this  case,  and  must  control  any  situa- 
tion not  materially  variant  from  that  set 
forth  by  the  complaint  and  then  considered. 
Euting  V.  Ry.  Co.,  120  Wis.  651,  98  N.  W.  944. 
The  variation  most  strenuously  urged  Is  that, 
instead  of  secession  by  certain  members 
from  the  society,  the  society  itself  made 
whatever  change  occurred  by  Incorporating, 
changing  its  name,  withdrawing  from  affili- 
ation with  and  subordination  to  the  West- 
em  Conference  of  the  Primitive  Methodist 
Church,  and  allying  Itself  with  the  Congre- 
gational denomination;  all  by  majority  vote 
of  its  members  In  meeting  duly  assembled. 
Let  this  fact  be  conceded  for  the  purposes  of 
the  argument,  what  Is  the  result?  The  same 
authorities  cited  in  the  former  opinion  to  de- 
ny the  right  of  seceding  members,  though  a 
majority,  to  take  with  them  the  property  ot 
the  society  also  deny  the  itower  of  the  offi- 
cers, or  any  majority  of  a  religious  corpora- 
tion, no  matter  how  fully  invested  with  all 
corporate  powers,  to  divert  its  property  from 
the  uses  defined  and  limited  "by  the  grant 
of  such  property  to  it  or  the  purposes  of  its 
organization  as  regards  the  particular  re- 
ligious faith  it  was  organized  to  promote." 
Franke  v.  Mann.  106  Wis.  118,  130,  81  N.  W. 
1014,  1018,  48  li.  R.  A.  866.  A  religious  cor- 
poration holding  property  charged  with  a 
trust  for  certain  purposes  can  no  more  divert 
it  to  other  and  Inconsistent  uses,  even  by  due 
corporate  action,  than  can  any  other  trustee. 
When  such  use  is  for  the  promotion  of  the 
doctrines  and  discipline  of  some  particular  de- 
nomination, courts  will  prevent  diversion  to 
the  support  of  a  different  and  inconsistent 
one.  If  even  a  single  Individual  legally  inter- 
ested objects.  Fadness  v.  Braunborg,  73  Wis. 
203,  41  N.  W.  84;  Franke  v.  Mann,  supra; 
Den  V.  Bolton,  12  N.  J.  Law,  206;  Watson  v. 
Jones,  13  Wall.  (U.  S.)  679,  20  L.  Ed.  666; 
First  C.  P.  C.  V.  Congregational  Soc.,  23  Iowa, 
667.  Under  the  rule  above  stated  doubtless 
the  property  which  courts  are  to  protect 
against  diversion  must  be  subject  to  some 
limitation  upon  Its  nse.  Whether  limitation 
remits  from  the  mere  denominational  char- 
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acter  of  the  religious  corporation  or  society 
holding  it,  is  perhaps  doubttul,  but  oimeces- 
sary  of  decision  here;  for  other  facts  conclu- 
sively appear.  If  it  be  assumed  that  the 
Primitive  Methodists  Society  held  rights  la 
this  real  estate  as  the  appointee  under  the 
deed  from  Jabez  Wilson,  then  they  held 
them  for  denominational  purposes,  for  the 
authority  given  by  tnat  deed  to  the  trus- 
tees named  therein  was  to  appoint,  not  an 
individual  corporation  or  society,  but  some 
religious  denomination,  to  exercise  what  may 
be  called  the  ecclesiastical  possession  over 
the  premises,  namely,  the  occupation  for  re- 
ligious services  on  Sunday  and  on  Wednes- 
day eTenings.  Hence  any  appointment  of 
the  PrlmltlTe  Methodists  would  necessarily 
imply  a  limitation  of  such  use  to  the  doc- 
trines and  purposes  of  that  denomination. 
Further  than  this,  however,  the  rights  of  the 
old  Primitive  Methodists  Society  were,  up 
to  the  time  of  the  incorporation,  held  by  it 
as  a  subordinate  member  of  the  Western 
Primitive  Methodists  Ck>uference,  a  synodlcal 
religious  organization,  and  subject  to  its  dis- 
cipline and  regulations.  Among  such  we  find 
section  253,  to  the  effect  that  all  property  Is 
held  subject  to  the  uses  of  each  society 
"when  not  Inconsistent  with  the  discipline 
and  usages  of  the  Primitive  Methodists 
Church;"  and  section  271,  providing  that 
should  any  society  having  property  cease  to 
eslst,  or  exist  contrary  to  the  usages  and 
disdpllne  of  the  Primitive  Methodists  Church, 
then  its  property  should  pass  to  the  confer- 
ence trustees  to  be  held  for  the  benefit  of 
any  organized  Primitive  Methodists  Society 
In  the  place  where  the  real  estate  is  situated ; 
or,  if  this  be  impracticable,  then  to  be  held 
for  the  general  purposes  of  the  church  and 
under  the  direction  of  the  annual  conference. 
These  clearly  restrict  the  use  of  the  prop- 
erty in  question  to  a  society  subject  to  the 
discipline  and  supporting  the  doctrine  of 
the  Primitive  Methodists  denomination. 

The  next  question  seriously  controverted 
Is  whether  any  diversion  from  such  restrict- 
ed use  has  occurred.  This  is  answered  In  the 
negative  by  respondents  and,  apparently,  by 
the  trial  court,  on  the  strenght  of  the  finding 
that  no  change  in  doctrine  or  forms  of  wor- 
ship has  been  had.  This,  however,  does  not 
cover  the  whole  question.  To  constitute  one 
a  member  of  a  church  or  an  individual  so- 
ciety a  member  of  a  general  synodical  or- 
ganization, at  least  two  things  are  essential: 
A  profession  of  the  accepted  faith,  and  a  sub- 
mission  to  its  government  Den  v.  Bolton, 
supra.  The  Primitive  Methodist  Church  clear- 
ly belonged  in  the  third  classification  of  ec- 
clesiastical bodies  promulgated  by  Miller,  Jm 
In  Watson  v.  Jones,  13  Wall.  (U.  S.)  679,  20 
L.  Ed.  666,  and  adopted  In  Franke  v.  Mann, 
supra,  at  page  13S  of  106  Wis.,  page  1019  of 
81  N.  W.  (48  U  R.  A.  856)  namely:  "Where 
the  religious  corporation  or  ecclesiastical 
body  holding  the  property  is  but  a  subordin- 
ate member  of  some  general  church  organiza- 


tion in  which  there  are  superior  ecclesiasti- 
cal tribunals  with  a  general  and  ultimate 
power  of  control,  more  or  less  complete.  In 
some  supreme  Judicatory,  over  the  whole 
membership  of  that  general  organization." 
The  Primitive  Methodist  Churches,  in  several 
of  the  western  states,  were  consolidated  into 
what  was  called  a  "General  Conference," 
known  as  the  "Western  Conference,"  under 
the  discipline  of  which  there  was  primarily 
the  society  or  congregation  as  a  unit,  having- 
power  to  own  property,  and,  by  certain  pre- 
scribed officers,  to  manage  the  ordinary  daily 
affairs.  Next  In  ascendancy  a  few  neighbor- 
ing societies  were  organized  into  a  circuit  or 
charge,  often,  though  perhaps  not  always, 
served  by  a  single  pastor  or  minister.  The 
Dodgeville  society,  with  three  others,  consti- 
tuted a  circuit  The  discipline  prescribed 
what  was  called  the  "Quarterly  Conference," 
which  was  made  up  of  certain  designated 
representatives  from  the  several  societies  In 
the  circuit,  to  wit  all  the  preachers,  exhort- 
ers,  class  leaders,  assistant  leaders,  stewards, 
sabbath  school  superintendents,  assistants 
and  secretaries,  sabbath  school  treasurer, 
president  of  trustee  board,  and  the  presidents 
of  all  organizations  connected  with,  and  un- 
der the  control  of,  the  church.  This  confer- 
ence had  certain  designated  powers  and  au- 
thority over  the  various  societies  comprising 
Its  circuit  Then  there  was  the  supreme 
body  known  as  the  "Annual  Conference." 
composed  of  certain  general  officers,  all  min- 
isters In  full  connection  and  one  lay  delegate 
for  each  100  members  from  each  circuit  or 
station  within  its  limits.  This  conferoice 
was  givm  the  broadest  powers  of  superrl- 
sion,  control  and  Judicatory  in  the  govern- 
ment of  all  the  societies  and  circuits  compos- 
ing it  The  dlstlng:ul8hing  feature  of  the 
churches  of  the  Congregational  doiomlna- 
tion,  on  the  other  hand,  is  that  each  Is  a  com- 
plete and  Independent  republic  and  adopts 
Its  own  laws,  its  own  construction  of  the 
scriptural  doctrine,  its  own  church  polity; 
and  in  none  of  these  respects  is  it  subject  to 
any  control  by  any  other  or  more  compre- 
hensive organization.  As  Is  at  once  appar- 
ent it  might  be  a  question  of  much  nlcety 
for  a  court  to  decide  whether  a  congrega- 
tional society  had  so  departed  from  the  pur- 
poses of  its  organization  as  to  constitute  a 
breach  of  a  trust  to  use  its  property  for  the 
purposes  of  Congregationalism,  although  cas- 
es are  not  lacking  where  courts  have  done  so. 
Mt  Zlon  Church  v.  Whitmore,  83  Iowa,  13& 
i9  N.  W.  81, 13  L.  R.  A.  19a  But  in  the  case 
of  a  society  which  is  not  a  member  of  a  larger 
synodlcal  body  the  question  Is  much  easier  of 
solution.  It  is  beyond  dispute  that  when  the 
corporation  known  as  the  Dodgeville  Primi- 
tive Methodist  Church  severed  its  member- 
ship in  the  Western  Primitive  Methodist 
Conference,  declared  itself  a  Congregational 
Church  and  made  formal  application  for  a.«- 
sociation  with  and  recognition  by  other  Con- 
I  gregatlonal  Churches,  It  terminated  its  sub- 
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mission  to  the  Koyernment  of  that  geaenl 
body  known  as  the  Primitiye  Methodist 
Churdi.  It  was  no  longer  bound  by  or  sub- 
ject to  the  doctrines  which  should  be  pro- 
mulgated, or  the  rules  for  protecting  individ- 
ual rights  either  of  belief  or  agaliust  pervert 
slon  of  church  property  from  uses  which  the 
conference  might  demand.  A  mere  vote  of 
the  congregation  might  carry  It  far  afleld 
from  the  creed  to  whlcb  Primitive  Methodists 
must  subscribe,  and  which  it  must  promul- 
gate if  a  member  of  the  conference.  Its 
members  had  no  longer  the  assurance  that 
the  faith  taught  should  have  the  sanction  of 
the  general  body  of  Primitive  Methodists  in 
the  West  Although  It  be  true,  as  found  by 
the  court,  that  the  corporation  did  persist  In 
the  doctrines  which  in  1807  received  general 
approval  by  the  Conference,  that  fact  of  it- 
self may  mark  a  doctrinal  severance  from  the 
Primitive  Methodist  Church,  for  the  annual 
conference  may  have  become  convinced  of 
some  error  in  formerly  entertained  views, 
or  may  have  had  new  occasion  for  construc- 
tion and  lnterpretati<»i  of  the  scriptural  ut- 
terances upon  which  the  faith  of  Christian 
churches  generally  Is  founded.  But,  as  al- 
ready suggested,  whatever  may  be  true  of 
doctrine,  the  church  polity  and  government 
was  radically  changed.  No  longer  were  the 
rights  of  the  members  guarded  by  the  wis- 
dom of  the  annual  conference  in  the  selec- 
tion of  their  pastor,  In  the  management  of 
the  property  of  the  church  or  in  the  multi- 
tudinous other  respects  In  which  the  individ- 
ual member  may  suffer  at  the  bands  of  the 
majority.  We  cannot  avoid  the  conclusion 
that  the  repudiation,  even  by  the  society  or 
conx>ration,  of  submission  to  the  annual  con- 
ference and  setting  itself  up  as  the  supreme 
authority  over  its  own  affairs  and  over  Its 
members  in  matters  religions  and  secular, 
was  a  departure  from  the  use  and  purpose 
for  which  the  partial  possession  in  this  prop- 
erty was  originally  conferred  on  the  society 
anu  to  which  use  such  property  was  limited 
and,  therefore,  that  It  exceeded  the  right  or 
power  over  that  property  had  by  either  the 
corporation  or  its  governing  officers. 

In  the  view  adopted  by  the  trial  oonrt  that 
the  defendant  corporation  is  the  same  society 
existing  prior  to  1897  under  the  name  of  the 
DodgeviUe  Primitive  Methodist  Church,  and 
which,  for  some  60  years,  had  been  in  posses- 
sion of  these  premises,  of  course  the  defend- 
ants conid  have  no  greater  right  than  had 
the  former  society,  and  the  sole  question  for 
decision  Is  whether  their  procedure  was 
such  as  to  continue  those  rights  of  possession, 
or  partial  possession.  This  renders  it  rather 
unimportant  whether  there  ever  was  com- 
plete nomination  and  appointment  of  the 
Primitlye  Methodist  denomination  In  lieu 
of  the  Wesl6yan  Methodists  In  compliance 
with  the  trust  deed  from  Wilson,  for  the  old 
society  at  least  had  and  exercised  possession 
and  defendants  were  as  much  restrained 
and  limited  In  an  attempt  to  pervert  that 


possession  as  if  ttie  title  were  absolute.  We 
have,  however,  examined  the  evidence  upon 
the  question  of  appointment  and  ore  per- 
suaded that  It  suffices  to  establish  the  fact 
of  actual  appointment  by  the  original  trus- 
teesw  It  Is  proved  that  about  1849  or  1850 
the  Wesleyan  Methodists  did  withdraw  from 
the  occupation  of  and  holding  religious  ser- 
vices upon  these  premises,  and  that  some 
arrangement  was  made  between  them  and 
the  Primitive  Methodist  Society  to  occupy  It, 
whereby  the  latter  refunded  some  money 
which  the  Wesleyans  had  paid  toward  the 
cost  of  the  original  church  edifice;  also  that 
most,  if  not  all,  of  the  trustees  under  the 
Wilson  deed  were  participant  In  such  nego- 
tiations; that  immediately  the  Primitive 
Methodists  entered  into  possession  with  the 
apparent  assent  and  approval  of  such  trus- 
tees, and  from  1850  onward  held  their  reli- 
gious services  on  Sunday  and  Wednesday 
evenings  there,  with  the  knowledge  and  ac- 
tive co-operation  of  several  of  such  trustees. 
In  view  of  the  remoteness  of  these  transac- 
tions and  of  the  absence  of  any  prescribed 
form  tty  which  the  trustees  under  the  deed 
were  to  make  appointment  of  the  denomina- 
tion to  supply  such  religions  services,  we 
are  persuaded  tliat  this  showing  of  long  oc- 
cupation, reputation,  and  apparent  approval 
are  sufficient,  in  the  absence  of  anything  in 
conflict,  to'establish  a  legal  and  proper  ap- 
pointment 1  Jones,  Ev.  $  72  et  seq.;  22  A.  & 
B.  Rncy.  L.  p.  1289:  2  Wlgmore.  Bv.  {  1583; 
Hooker  v.  Perkins,  14  Wis.  79;  Nelson  ▼.  Ja- 
cobs, 99  Wis.  547,  869,  75  N.  W.  406. 

Much  stress  was  laid  In  argument  upon  a 
resolution  adopted  by  the  general  conference 
of  the  Primitive  Methodist  Church  in  May. 
1896,  to  the  effect  that  "if  any  church  or  cir- 
cuit shall  have  decided  to  withdraw  from 
tlie  connection,  we  bid  them  God  speed,  and 
pray  that  their  newer  association  may  bring 
to  them  grander  opportunities  for  the  ad- 
vancement of  His  Kingdom."  This  was  con- 
tended by  the  respondents  to  become,  so  to 
say,  a  part  of  the  discipline,  and  to  make  It 
the  right  of  any  congregation  to  withdraw. 
We  deem  this  resolution  Immaterial  to  the 
present  oontrovetsy.  In  the  first  place,  if 
an  authorization,  as  claimed.  It  was  address- 
ed only  to  the  circuit  dr  charge,  which  could 
act  only  in  quarterly  conference,  as  herein- 
before described,  and  had  no  application  to 
secession  by  an  Individual  society  without 
action  of  the  conference.  Apart  from  this, 
However,  we  can  find  nothing  in  the  resolu- 
tion significant  of  an  Intent  to  waive  the 
provisions  in  the  discipline  above  referred 
to.  providing  for  the  retention  of  the  proper- 
ty of  any  society  which  should  secede,  for 
the  benefit  of  any  Primitive  Methodist  Socie- 
ty at  that  place.  But  we  do  not  think  that 
the  resolution  Is  open  to  construction  as  a 
consent  approval  or  authorization  of  any 
withdrawal  whatever.  It  bears  upon  its  face, 
especially  in  the  light  of  the  surrounding 
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facta,  merely  the  algnlflcance  of  an  expre»- 
alon  of  reslgoatlon  to  a  situation  of  Inabllll^ 
to  pievent  sncb  withdrawals  and  lack  of 
uilmosl^  toward  those  who  should  exercise 
such  right  There  Is  a  claim,  not,  however, 
stmngly  urged  on  the  part  of  the  defendants, 
to  the  effect  that;  having  obtained  In  March, 
1897,  from  the  snrvlvors  of  the  original  trus- 
tees named  in  the  Wilson  deed  a  quitclaim 
deed  of  the  premises  in  question,  they  have 
the  rights  of  an  appointee  under  that  trust 
The  deed  itself  is  In  the  simplest  form  of 
a  quitclaim  deed,  and  contains  no  Intimation 
of  any  purpose  to  exercise  the  power  of  ap- 
pointment vested  in  the  trustees.  But  wheth- 
er, under  any  circumstances,  it  may  be  so 
construed,  we  find  It  unnecessary  to  decide; 
for  we  deem  It  plain  that,  under  the  terms 
of  the  trust,  there  was  no  power  vested  in 
the  trustees  to  nevoke  an  appointmmt  once 
made.  The  original  dominant  occupant  was 
to  be  the  Wesleyan  Methodists  denomination, 
and  the  power  of  appointment  did  not  arise 
until  that  denomination  "shall  withdraw  its 
services."  The  authority  then  was  to  appoint 
another  denomination  to  enjoy  and  serve  the 
some  purposes.  We  think  it  plain  that,  such 
an  appointment  being  made,  such  denomina- 
tion became  vested  with  the  right  until  it 
In  turn  should  withdraw  its  services.  We 
cannot  at  all  agree  with  tbe  suggestion  of 
respondents'  counsel  that  the  fAlure  of  the 
Primitive  Methodist  Society  existing  at 
Dodgevllle  since  1807  to  maintain  religious 
services  In  this  church  since  that  time  is  at 
all  tantamount  to  a  withdrawal.  They  have 
been  most  strenuous,  energetic,  and  persist- 
ent at  all  times  in  demanding  an  opportunity 
so  to  do,  and  while  the  society  may  have 
been  small  and  struggling  during  that  peri- 
od, it  reqairee  but  common  knowledge  to 
understand  that  its  very  Inability  to  gain  pos- 
session of  this  place  of  worship  has  been  a 
cogent  Influence  toward  that  situation.  We 
cannot  find  evidence  to  support  the  somewhat 
prophetic  finding  that  plaintiffs  and  their 
associates  are  unable  to  furnish  public  reli- 
gions services  If  they  were  given  possession 
of  the  .church  premises.  They  are  recogniz- 
ed by  the  annual  conference  as  an  establish- 
ed society;  they  do  maintain  regular  services, 
even  deprived  of  a  desirable  meeting  place; 
their  number  now  Is  somewhat  from  14  to 
60,  with  no  suggestion  of  Inability  to  supply 
pecuniary  needs.  Besides,  were  they  in  o<S- 
cupation  of  these  premises,  their  number 
would,  beyond  doubt,  be  augmented  by  many 
of  the  defendants'  present  congregation,  who, 
not  ardent  in  snpiwrt  of  either  faction,  fol- 
low the  de  facto  authorities. 

It  is  urged  that  we  cannot  review  the  find- 
ings, for  the  reason  that  it  Is  not  sufficiently 
certified  that  the  bfll  of  exceptions  contains 
all  the  evidence.  That  document  contains  a 
recitation  to  the  effect  that  therein  la  "all 


the  evidence  material  to  the  questions  raised 
on  tfa«  appeal,"  and  in  the  certificate  it  Is 
declared  to  contain  "all  the  testimony  given 
on  both  sides  necessary  to  presmt  the  ques- 
tions raised  upon  the  appeal."  Doubtless 
there  are  many  expressions  In  our  decisions 
declaring  the  necessity  generally  that  there 
shall  be  a  certificate  by  the  trial  Judge  that 
the  bill  of  exceptions  contains  all  the  evi- 
dence, to  enable  this  court  on  appeal  to  go 
behind  either  findings  or  verdict  The  ex- 
pression "all  the  evidence"  la^  however,  used 
in  those  cases  In  the  sense  of  all  necessary 
evidence.  It  would,  of  course,  be  absurd  to 
require  that  all  the  evidence  received  upon 
a  protracted  trial  with  many  issues  must  be 
before  this  court  to  enable  It  to  examine  the 
correctoess  of  a  finding  by  a  court  or  jury 
upon  a  single  one  of  those  issues.  In  this 
view  the  rule  of  court  on  the  subject  (Rule 
23,  {  3)  provides  that  the  bill  of  exceptions 
shall  contain  only  so  much  of  the  evidence 
as  may  be  necessary  to  present  the  questions 
of  law  raised  on  the  trial  and  requires  of  the 
trial  Judge  that  he  strike  out  redundancy. 
Further  than  this,  it  has  been  declared  by 
this  court  anfl^lcient  that  the  bill  contain  all 
the  evidence  material  to  the  questions  raised 
upon  the  appeal.  Relnke  v.  Wright,  93  Wis. 
370,  67  N.  W.  737.  In  the  light  of  such  rea- 
son and  decisions,  .we  cannot  doubt  that  the 
recitation  Inserted  at  the  close  of  the  evi- 
dence and  necessarily  certified  to  be  true  by 
the  judge's  signature,  satisQes  all  require- 
ments, although  the  certificate  itself,  merely 
to  the  effect  that  all  the  testimony  Is  contain- 
ed therein,  might  not  suffice.  Goodhue  T. 
Bohen,  122  Wis.  241,  246,  99  N.  W.  216. 

Perhaps  a  precautionary  word  is  necessary 
to  emphasize  the  fact  that  the  rights  here 
considered,  whether  they  belong  to  plaintiffs 
or  defendants,  are  very  limited  in  their  char- 
acter, and  are  only  thoae  prescribed  by  the 
Wilson  deed  for  what  we  may  term  a  domi- 
nant religious  sect,  namely,  to  use  the  church 
only  at  specified  times,  subject  to  the  com- 
mand that  otherwise  it  shall  be  open  to  min- 
isters of  other  denominations  and  for  other 
purposes  of  moral  tendency.  In  this  view, 
the  plaintiffs,  though  entitled  to  Judgmoit 
against  the  defendanto,  are  entitled  to  be 
protected  in  only  such  rights  as  the  trustees 
In  the  Wilson  deed  could  confer.  They 
should  have  Judgment  establishing  the  right 
of  the  plaintiff  society  to  have  the  use  of  the 
church  edifice  from  10:30  to  12:30  o'clock 
Sunday  mornings  and  at  6  o'clodc  Sunday 
evenings  and  on  every  Wednesday  evening, 
and  that  defendants  be  enjoined  from  in 
any  wise  interfering  with  such  use. 

.Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  in  accord- 
ance with  the  prayer  of  the  complaint,  ex- 
oq;>t  as  qualified  in  the  foregoing  opinion. 
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NKLSON  T.  CHICAGO  &  N.  W.  RT.  CO. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1908.) 

i.  bvidence  —  exaicinatior    of    bxpbbtb  — 

Hypotheticai.  Questions. 

On  an  issue  as  to  the  physicial  condition 
•f  a  person  at  a  certain  time,  it  was  not  error 
to  omit  from  hypothetical  questions  propounded 
to  medical  experts  evidentiary  circumstances 
and  conditions,  which,  though  bearing  on  the 
inquiry  propounded,  were  merely  cumulative  of 
what  the  hypothesis  included,  and  were  covered 
by  the  facts  assumed. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  81  2369-2373,] 

2.  Saue. 

On  an  issue  as  to  whether  an  illness  suffer- 
ed by  plaintiff  had  been  aggravated  by  his  be- 
ing carried  by  his  station  on  defendant's  train, 
whereby  he  became  permanently  paralyzed,  it 
was  not  error  to  take  the  opinion  of  physicians 
as  to  plaintiff's  condition  at  the  time  he  was 
carried  by  the  station,  on  questions  stating  the 
progress  of  his  illness  up  to  that  time,  without 
Including  his  condition  from  then  until  he  lie- 
came  permanently  paralyzed ;  the  questions  hav- 
ing contained  a  series  of  facts  understood  and 
relied  on  as  symptomatic  of  paralysis  and  said 
to  be  known  and  relied  on  in  medical  science. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  S§  2369-2373.1 

3.  Same— Subjects   of  Expert  Testihokt— 
Bodily  Condition. 

The  testimony  of  physicians,  to  the  effect 
that  plaintiff  bad  suffered  a  cerebral  hemorrhage 
which  had  stopped  on  the  day  he  was  carried 
by  his  station,  and  that  it  grew  worse  there- 
after, was  competent;  they  having  testified 
that  the  condition  of  the  hemorrhage  could  be 
determined  by  the  symptoms  of  plaintiff,  though 
tbey  admitted  that  the  extent  of  a  hemorrhage 
might  not  be  determinable  at  any  time  with 
certainty. 

4.  Cabbikbs  —  IKJUBT  to  Pabsengeb  —  Ques- 
tions FOB  JUBT. 

A  passenger  who  bad  suffered  an  attack 
of  paralysis  took  defendant's  train  and  was 
earned  by  bis  station,  and  was  obliged  to  spend 
some  time  at  another  place,  and  by  the  time  he 
reached  home  he  had  become  permanently  para- 
lyzed. In  an  action  against  the  earner  for 
negligence,  whereby  his  illness  was  aggravated 
ao  that  it  resulted  in  the  permanent  paralysis, 
it  appeared  that  he  had  failed  to  consult  any 
physician  until  he  reached  home,  and  had  taken 
considerable  physical  exercise  while  waiting 
for  the  train  that  took  him  home,  but  it  did  not 
appear  that  he  knew  the  truth  as  to  his 
condition  or  that  he  required  medical  advice. 
Held,  that  the  question  of  contributory  neg- 
ligence was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOL  9,  Carriers,  f  1402.] 

6.  Samb— NEGLiaENOB  —  Anticipated  Conse- 
quences. 

Where  one  who  had  suffered  an  attack  of 
paralysis  took  defendant's  train  to  go  home  and 
informed  defendant's  servants  in  charge  of  the 
train  that  he  was  ill  and  on  his  way  home,  and 
requested  that  he  be  called'  in  order  to  get  off 
at  his  destination,  but  he  did  not  hear  the  call 
for  such  place,  and  was  carried  by,  as  a  matter 
of  law  the  carrier  was  under  the  duty  of  reason- 
able anticipation  of  injury  from  such  negligence. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1246.] 

6.  Affeai.  and  Erbob— Habmless  Ebbob. 

Appellant  cannot  complain  of  error  in 
submitting  to  the  jury  a  question  which  should 
have  been  decided  against  appellant  as  a  matter 
of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  |g  4056^058.] 


7.  Cabbiebs— Injdbt  to  Passenqxb— Aotion 
—iNSTBucTidNS— Damages. 

In  an  action  against  a  carrier  for  negligent- 
ly carrying  a  passenger  by  his  station,  whereby 
an  illness  with  which  he  was  suffering  was  ag' 
gravated  so  that  it  resulted  in  permanent  paraly- 
sis, it  was  error  to  instruct  the  jury  that,  in 
determining  whether  a  person  of  ordinary  in- 
telligence and  prudence  ought  to  have  foreseen 
that  some  injury  might  result  to  plaintiff,  it 
was  not  necessary  to  find  that  at  that  time, 
by  reason  of  his  being  carried  by,  aggravated 
paralysis  might  be  the  natural  and  probable 
result,  but  that  it  was  sufiicient  if  it  then  ap- 
peared to  have  been  a  natural  and  probable  con 
sequence. 

8.  Same— Questions  fob  Jubt. 

In  an  action  against  a  carrier  for  injaries 
to  a  passenger  who  was  carried  by  his  station, 
whereby  it  was  alleged  that  nn  illness  from 
which  he  was  suffering  was  so  aggravated  that 
it  resulted  in  permanent  paralysis,  held,  under 
the  evidence,  a  question  for  the  jury  whether 
defendant's  negligence  was  the  proximate  cause 
of  such  result  of  the  illness. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  H  1245.  1248,  1.315.] 

Appeal  from  Circuit  Court,  La  Crosse 
Couniy ;  J.  J.  Fruit,  Judge. 

Action  by  Anne  Nelson,  administratrix  of 
the  estate  of  Nels  R.  Nelson,  deceased,  against 
the  Chicago  &  Northwestern  Railway  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Afflnped. 

An  action  to  recover  for  injuries  which 
plalntifTs  intestate  is  alleged  to  have  sustain- 
ed through  the  defendant's  negligence.  On 
February  20,  1903,  Nels  R.  Nelson  was  a 
passenger  for  hire  on  defendant's  train  from 
Mankato,  Minn.,  to  La  Crosse,  Wis.  This 
train  was  due  at  La  Crosse  at  10:45  p.  m. 
When  it  arrived  at  La  Crosse  Nelson  was 
carried  by,  and  at  about  midnight  was  left  at 
West  Salem,  the  next  station,  12  miles  distant 
from  La  Crosse.  Here  he  remained  the  rest 
of  the  night  and  the  following  day.  It  is 
alleged  that  he  was  ill  at  this  time,  and 
that  defendant's  negligence  increased  and 
aggravated  his  illness,  which  resulted  in  per- 
manent paralysis.  The  material  facts  of  the 
case,  which  the  evidence  tended  to  establish, 
are  as  follows:  Nelson  resided  at  La  Crosse, 
Wis.,  and  was  a  traveling  salesman.  On 
Stmday  evening,  February  16,  1903,  he  left 
home  on  a  trip  into  Minnesota  and  arrived  at 
Wells,  Minn.,  Monday  morning,  where  he 
stayed  to  transact  some  business.  He  left 
for  Easton  Tuesday  morning.  After  bis  ar- 
rival he  transacted  some  business  and  left 
there  at  11.80  p.  m.  for  Delavan,  the  next 
station,  a  short  distance  west,  where  be  re- 
mained until  the  6  p.  m.  passenger  train, 
when  he  went  to  Winnebago  City,  arriving 
there  shortly  before  6  o'clock.  After  his  ar- 
rival he  partook  of  supper,  and  a  short  time 
afterward  first  began  to  feel  somewhat  ill. 
He  says:  "I  felt  trembling,  shaky,  sort  of 
chill.  If  I  may  call  it  that,  and  sick  at  my 
stomach."  About  9  o'clock  he  retired,  but 
did  not  sleep  well.  He  felt  somewhat  ill  the 
next  morning,  but  went  to  Elmore  on  an  early 
morning  train,  and,  arriving  there  about  9 
o'clock,  visited  some  customers  during  the 
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forenoon,  and  then  for  the  first  time  obaerred 
that  be  could  not  move  and  handle  his  left 
arm  and  leg  as  well  as  usual — they  seemed 
more  difficult  to  control.  At  about  2  o'clock 
In  the  afternoon  he  took  a  train  from  Elmore 
for  Mankato  to  go  home.  At  Mankato,  where 
he  arrived  between  4  and  6  o'clock,  he  needed 
assistance  to  get  off  the  train,  and  he  says 
he  needed  this  assistance,  because  "I  could 
not  handle  my  arm  and  leg.  I  could  not  step 
down  from  the  steps  to  the  platform  without 
some  assistance.'  Two  traveling  men  assist- 
ed him  off  the  train  by  taking  hold  of  his 
arms,  one  on  each  side,  and  then  assisted 
him  to  the  hotel,  which  was  across  the  street 
and  railway  tracks  from  the  station.  At  the 
hotel  he  wrote  his  name  on  the  register,  and 
then,  with  the  porter's  assistance,  walked  to 
the  elevator,  and  thence  to  his  room.  He 
remained  In  his  room  during  the  evening, 
the  night,  and  the  following  forenoon.  In 
the  evening  he  partook  of  a  little  lunch  In 
bis  room,  and  retired  about  9  o'clock;  the 
porter  assisting  him  to  remove  his  clothing 
and  to  get  into  bed.  About  noon  of  the  fol- 
lowing day  he  arose,  dressed,  and,  with  the 
porter's  assistance,  walked  downstairs.  In 
the  afternoon,  at  about  2  o'clock,  he  left  the 
hotel  to  walk  to  the  depot  The  two  men 
who  had  belped  him  off  the  train  the  day 
before  again  assisted  him  to  the  d^tot  At 
this  time  he  found  that  his  leg  and  arm  were 
in  about  the  same  condition  as  the  day  pre- 
vious. Mentally  he  felt  no  111  effects,  and, 
so  far  as  he  could  tell,  his  faculties  were  not 
clouded  or  dulled.  At  about  2  o'clock  be  was 
assisted  hi  getting  onto  the  train  and  into 
the  coach  of  the  train  for  La  Crosse,  where, 
excepting  for  a  short  stop  at  Winona,  he  re- 
mained until  he  landed  at  West  Salem.  At 
about  9  o'clock  in  the  evening  he  got  off  the 
train  at  Winona,  went  to  a  lunchroom  for 
some  lunch,  and  then  returned  to  the  car. 
Here  he  received  some  help  from  a  gentleman 
in  mounting  the  step  of  the  car.  He  resumed 
his  place  in  the  car.  and  after  leaving  the  sta- 
tion told  the  conductor  that  he  was  not  well 
and  wanted  to  get  home,  and  requested  that 
he  be  called  In  order  to  get  off  the  train  at 
La  Crosse.  The  persons  In  charge  of ,  the 
train  and  car  wherein  plaintiff  rode  were 
thus  informed  of  his  illness  and  of  his  desire 
to  get  off  the  train  at  La  Crosse. 

He  did  not  hear  the  call  for  La  Crosse,  and 
did  not  discover  this  fact  until  the  train  had 
passed  La  Crosse.  He  then  put  on  his  over- 
shoes, got  up,  walked  to  the  conductor  In  the 
front  end  of  the  car,  and  stated  that  he  want- 
ed to  get  off  at  La  Crosse.  The  conductor  in- 
formed him  that  they  had  passed  La  Orosse, 
and  that  he  could  not  let  him  off  at  the  place 
where  they  were,  but  must  take  him  to  the 
next  station.  West  Salem.  This  angered  him 
somewhat,  but  he  soon  became  composed  and 
resumed  his  seat  and  rode  to  West  Salem. 
Here  he  got  off  the  train,  the  conductor  and 
Mr.  Wood,  the  hotel  keeper  at  this  place, 
helping  him  off,  and  Mr.  Wood  assisted  him 


In  walking  to  the  hoteL  This  was  betwem 
11  and  12  o'clock.  Mr.  Wood  provided  him 
with  lodging  by  having  him  occupy  a  room 
with  a  Mr.  Larson,  with  whom  Nelson  had 
been  Intimately  acquainted  for  a  number  of 
years.  Nelson  states  that  he  felt  sick,  weak, 
and  tired,  and  was  in  about  the  same  condi- 
tion as  theretofore,  that  he  did  not  know  the 
nature  of  his  affliction  and  how  serious  it  was, 
but  that  he  was  somewhat  frightened  and 
anxious  to  get  home  to  get  help.  He  says 
he  undressed  to  retire  without  Larson's  as- 
sistance; but  Larson  states  that  he  had  ob- 
served that  Nelson  was  lame,  and  that  he 
helped  him  to  remove  his  shoes  and  clothing 
and  to  retire.  Nelson  states  that  he  did  not 
sleep  well ;  that  he  was  restive  and  nervous ; 
that  he  awoke  at  6  o'clock  in  the  morning, 
felt  fatigued,  had  no  appetite,  wanted  no 
breakfast;  that  his  left  leg  and  his  arm 
were  unruly  and  would  not  take  hold  of  any- 
thing like  his  right  arm ;  and  that,  excepting 
that  he  got  up  and  went  to  the  toilet  for  a 
drink  of  water,  he  remained  In  his  bed  until 
about  8  o'clock  In  the  afternoon.  Larson  as- 
sisted him  to  dren  when  he  got  up  in.  the 
afternoon.  They  conversed  somewhat,  and 
Larson  says  that  .Nelson's  mind  was  some- 
what dazed,  and  he  was  not  as  he  was  before. 
He  helped  him  downstairs.  Nelson  stated 
that  he  wanted  to  go  home  on  the  train  leav- 
ing about  6  o'clock.  With  Larson's  assist- 
ance, be  walked  from  the  hotel  to  Johnson's 
store,  where  he  recognized  and  qpoke  to  per- 
sons he  had  Imown.  They  then  returned  to 
the  hotel,  and,  with  Larson's  help,  he  walked 
into  the  dining  room,  where  he  partook  of 
some  tea  and  toast  Larson  testifies  tliat  he 
observed  his  face  and  noticed  that  the  left 
side  of  his  mouth  dropped  and  that,  when  he 
attempted  to  drink  tea,  some  of  it  escaped 
from  this  side  of  his  mouth.  After  supper  be 
reclined  on  a  lounge  until  about  7  o'clock, 
when  they  wait  to  the  train.  Larson  and  an- 
other gentleman  assisted  him  to  walk  to  the 
train  and  put  him  on  board.  Larson  went 
with  him  to  La  Crosse,  where  he  and  the 
brakeman  heljied  Nelson  off  the  train.  Lar 
son  and  a  hackman  helped  him  Into  a  hack, 
took  him  to  his  home,  and  helped  him  into 
the  house,  when  Larson  and  the  members  of 
the  family  immediately  assisted  him  up- 
stairs. Larson  testifies  that  they  half  carried 
and  that  be  half  walked  up  stairs  to  his 
bedroom,  where  the  family  helped  to  undress 
and  assist  him  to  bed.  Dr.  Gunderson  was 
immediately  called  and  soon  appeared.  He 
examined  him  and  describes  him  as  being 
numb  In  the  whole  left  side  of  his  body,  in- 
cluding the  tongue  and  face.  He  could  move 
his  left  arm  and  foot  somewhat,  but  was 
weak  and  feeble;  tongue  would  fall  to  one 
side;  was  able  to  talk;  sensorium  a  little 
cloudy,  not  as  bright  as  before;  thought  he 
was  sufferhig  from  quite  a  severe  hem- 
orrhage, which  was  increasing.  During  the 
first  24  hours  he  became  so  entirely  paralyzed 
that  he  could  not  move  his  whole  left  side. 
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Qis  mind  was  a  little  cloudy,  and  he  thought 
he  would  not  recover  from  the  ailment 

Nelson  was  well  acquainted  with  the  hotel 
keeper,  Wood,  Mr.  Larson,  and  others  at 
West  Salem.  He  knew  that  there  was  tele- 
graphic communication  with  La  Crosse  and 
telephonic  connection  between  the  hotel  and 
his  home.  He  was  acquainted  with  the 
physicians  In  practice  there.  He  sought  no 
medical  aid  at  this  place,  nor  did  be  send 
for  members  of  his  family  or  bis  family 
pliyslcian  at  La  Crosse.  The  opinion  evi- 
dence of  the  physicians  was  to  the  effect  that 
paralysis  is  caused  by  the  rupture  of  a  blood 
vessel  in  the  brain.  This  permits  suffusion 
of  the  blood  and  consequent  pressure  on  the 
brain,  destroying  or  impairing  the  centers  of 
motion  or  sensation.  The  degree  of  paralysis 
depends  upon  the  extent  of  the  hemorrhage. 
The  extent  of  the  hemorrhage  is  Judged  by 
the  Indirect  symptoms  of  the  degree  of  im- 
pairment of  motion  and  sensation.  The 
progress  of  the  hemorrhage  and  Its  cessation 
and  recurrence  can  be  diagnosed  only  by  the 
variations  of  these  paralytic  symptoms.  The 
approved  medical  treatment  is  to  keep  the 
patient  and  his  environment  as  quiet  as 
possible,  place  him  in  a  reclining  position 
with  the  face  upright,  head  slightly  elevated, 
to  apply  packs  of  Ice  to  his  head,  and  to 
evacuate  bis  bowels.  Excitement  of  the 
brain  and  nervous  system  from  fright,  anger, 
motion,  or  intense  mental  strain  are  Injurious 
to  the  patient  in  the  early  stages  of  the  ail- 
ment and  tend  to  produce  a  recurrence  of  the 
hemorrhage.  The  causes  producing  the 
lesions  of  the  brain  and  the  resulting  par- 
alysis are  not  definitely  known.  It  comes  to 
persons  under  all  circumstances  and  con- 
ditions, varying  from  extreme  shocks,  violent 
motion,  and  excitement  to  conditions  of  al>- 
sence  of  shock,  absolute  quiet  and  repose, 
both  mental  and  physical.  In  response  to 
hypothetical  questions  based  on  the  evidence 
adduced,  the  physicians  gave  It  as  their  opin- 
ion that  on  Tuesday  evening  Nelson  suf- 
fered a  slight  paralysis  from  a  hemorrhage 
which  soon  reached  its  climax,  and  that  it 
had  stopped  flowing  before  Thursday  evening 
when  be  arrived  at  La  Crosse ;  that  his  con- 
dition kept  growing  worse  during  the  night 
and  day  at  West  Salem  and  upon  his  re- 
turn home  Friday  night;  that  this  aggrava- 
tion of  his  condition  indicated  a  recurrence 
of  the  hemorrhage;  and  that  such  a  result 
was  caused  by  the  excitement  incident  to  the 
worry,  physical  efforts,  and  mental  strain 
to  which  he  was  subjected  by  being  taken  to 
West  Salem,  liis  stay  there,  and  his  return  to 
La  Crosse,  and  the  consequent  delay  In  re- 
ceiving care,  rest,  quiet,  and  appropriate  treat- 
ment at  bis  home.  The  case  was  submitted 
to  the  Jury  by  a  special  verdict  They  found, 
that  defendant  was  negligent  in  carrying 
Nelson  by  La  Crosse;  that  from  being  so 
carried  by  his  paralysis  was  aggravated; 
that  such  aggravation  of  Nelson's  paralysis 
was  the  natural  and  proximate  result  of  de- 


fendant's negligence  la  carrying  him  by  La 
Crosse ;  and  that,  in  the  light  of  the  attend- 
ing circumstances,  a  person  of  ordinary  in- 
telligence and  prudence  ought  to  hare  fore- 
seen that  some  injury  might  result  to  Nelson. 
The  court  awarded  Judgment  for  plaintiff  on 
the  verdict  for  the  amount  assessed  by  the 
Jury,  and  for  costs. 
This  is  an  appeal  from  such  Judgment 

Bdward  M.  Hyzw,  for  appellant  Morris 
&  Hartwell  and  Winter  &  Bsch,  for  re- 
spondent 

SIBBBOKBR,  J.  (after  stating  the  facts). 
The  errors  assigned  for  reversal  of  the  Judg- 
ment go  to  the  sufficiency  of  the  facte  to 
estebllsh  that  Nelson  suffered  an  lnjui7 
through  defendant's  negligence,  the  want  of 
any  evidentiary  basis  for  the  opinion  evi- 
dence of  the  physicians  examined  as  experte 
concerning  any  change  in  Nelson's  condition 
after  Thursday  evening  from  what  it  had 
been  theretofore,  and  to  alleged  fatel  defecte 
in  the  hypothetical  questions  propounded,  in 
that  they  assumed  facts,  inconsistent  with 
undisputed  evidence,  and  other  facte  which 
were  mere  speculations  and  conjectures, 
wholly  imsupported  by  the  evidence  and  con- 
trary to  ail  reasonable  Inferences  from  the 
facte  In  the  case.  It  is  also  claimed  that 
the  hypothesis,  so  assumed  and  propounded, 
omitted  many  facts  shown  by  the  evidence, 
which  are  necessary  and  essential  to  enable 
the  expert  to  give  an  intelligent  and  correct 
opinion  on  the  subject  In  view  of  the 
nature  of  the  injury  complained  of  and  the 
conditions  surrounding  It,  a  proper  considera- 
tion of  these  questions  necessitates  a  cloo 
scrutiny  of  the  facte  and  circumstances  ad- 
duced by  the  evidence  to  ascertain  their  logic- 
al and  natural  consequences.  For  this  pur- 
pose, the  somewhat  extended  and  detailed 
statement  of  the  evidentiary  facte,  as  hereto- 
fore given,  Is  required  as  the  basis  for  the 
Inferences  which  is  decisive  of  the  questions 
raised.  It  may  be  well  to  consider  first 
whether  the  hypothetical  questions,  as  fram- 
ed, omitted  material  and  essential  evidentiary 
facts,  within  the  scope  of  the  Inquiries  to 
wlilch  they  were  directed.  The  facts.  Bag- 
gested  under  the  objection  as  being  material 
to  the  inquiry,  but  omitted,  are  evidentiary 
circumstances  and  conditions,  which,  though 
bearing  on  the  inquiry  propounded,  are,  how- 
ever, merely  cumulative  of  what  the  hypothe- 
sis Included,  and  are  covered  by  the  facte 
assumed.  Omission  to  state  them  In  detail 
cannot  affect  the  competency  of  the  question, 
nor  the  answer  thereto,  since  the  expert  must 
be  presumed  to  nave  taken  into  consideration 
all  the  facts  expressly  stated  and  what  they 
necessarily  implied.  We  deem  the  questions 
sui&dentiy  inclusive  of  all  evidentiary  facte 
within  the  scope  of  the  inquiry. 

It  Is  urged  with  much  forpe  that  it  was 
clearly  erroneous  to  take  the  opinion  of  phy- 
sicians as  to  Nelson's  condition  and  to  state 
the  progress  of  his  lUnees  up>to  the  time  he 
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Trent  throogh  La  Crosse  on  Thursday  even- 
ing, without  Including  hl8  condition  from  this 
time  to  the  time  of  his  arrival  at  home  <m 
Friday  evening.  This  contention  rests  prin- 
cipally on  the  ground  that  no  correct  and  re- 
liable Inference  can  be  made  by  experts  In 
cases  of  this  nature,  without  taking  into  con- 
sideration all  the  events  and  facts  descriptive 
of  the  Illness  from  Its  inception  to  its  modst 
serious  stage,  and  that  from  its  nature  it  Is 
Impossible  to  ascertain  the  state  and  progress 
of  the  illness  by  the  indirect  symptoms  of 
paralysis.  We  do  not  find  the  first  of  these 
claims  well  founded.  The  opinions  asked  for 
were  based  on  a  series  of  facts  which  are 
understood  and  relied  on  as  descriptive  and 
symirtomatlc  of  brain  lesion  and  cerebral 
hemorrhage,  and  are  said  to  be  known  and 
relied  on  in  medical  science.  The  argument 
that  this  may  be  conceded  and  yet  leave  the 
vital  objection  unanswered,  namely,  that 
none  of  the  symptoms  or  conditions  enables 
the  expert  to  Judge  whether  cerebral  hem- 
orrhage had  ceased  on  Thursday,  Is  answer- 
ed by  the  testimony  of  the  experts  that  the 
facts  proven  show  a  stoppage  of  the  hemor- 
rhage.  The  explanation  of  this  conclusion, 
that,  If  it  had  not  so  ceased.  Nelson's  condi- 
tion on  Thursday  would  necessarily  have 
varied  and  have  grown  more  serious  froln 
time  to  time  than  it  in  fact  appeared,  Is  not 
so  against  reason  and  common  sense  that  it 
must  be  rejected  as  wholly  Incredible  and 
conjectural.  True  the  witnesses  admitted 
that  the  extent  of  the  hemorrhage  in  the 
brain,  yrhea  it  has  once  commenced  and  con- 
tinnea,  what  it  may  result  in,  and  the  prog- 
nosis, may  be  very  uncertain,  yet  they  testify 
that  a  knowledge  of  the  progress  of  the  ail- 
ment throughout  its  history  enables  them  to 
know  at  any  stage  of  the  trouble  by  an  arrest 
in  the  progress  of  the  paralysis  whether  the 
Inciploit  hemorrhage  has  ceased.  An  uninter- 
rupted hemorrhage  Is  said  to  be  accompanied 
by  marked  symptoms  of  Increasing  paralysis- 
The  attending  physician  and  Dr.  Callaghan 
both  testify  that  the  facts  left  no  uncertainty 
as  to  Nelson's  condition  on  Thursday,  and 
that  the  hemorrhage  had  stopped  on  tliat 
day.  They  also  testify  that  the  case  showed 
symptoms  of  a  renewal  of  the  hemorrhage 
after  Thursday  and  before  Friday  evening. 
We  find  no  objection  to  this  class  of  testi- 
mony. It  is  clearly  within  the  field  of  opin- 
ion evidoice.  Such  Inferences  from  abnor- 
mal conditions  are  not  within  the  field  of 
common  knowledge,  and  can  only  be  made 
by  persons  possessed  of  expert  knowledge 
on  the  subject  These  requirements  were 
fnlfiUed  by  the  witnesses  produced,  and  their 
testimony  was  properly  received  In  the  case. 
Upon  like  considerations  it  must  be  held 
that  the  hypothetical  questions  proponnded 
to  the  i)tayslcians  as  to  Nelson's  condition  af- 
ter he  had  been  carried  by  La  Crosse  and  up 
to  the  time  the  attending  physician  saw  him 
the  following  Friday  evening  were  not  ob- 
jectionable   upon    either    of    the    grounds. 


Such  testIm<Hiy  was  properly  received. 
With  this  testimony  In  the  case,  the  om- 
tentlon  that  the  verdict  is  not  supported  by 
evidence  tending  to  show  that  Nelson  was 
Injured  by  defendant's  negligence  cannot  be 
sustained.  We  find  that  the  testimony,  show- 
ing a  change  in  Nelson's  condition  on  Friday, 
is  sufficiently  clear  In  Its  tendency  and  ef- 
fect. It  appeared  that  his  trouble  had  pro- 
gressed to  a  worse  and  more  serious  stage 
from  that  of  the  day  before.  It  also  appear- 
ed that  this  aggravated  condition  was  at- 
tributable to  the  fact  of  his  being  subjected 
to  the  mental  strain  and  excitement,  and  the 
physical  exertions  he  had  to  undergo  on  ac- 
count of  his  stay  at,  his  traveling  to  and 
from,  West  Salem,  ancl  his  failure  to  obtain 
the  quiet,  rest,  and  medical  attention  he 
would  have  had  bad  he  been  at  home  during 
this  time. 

It  Is  further  claimed  that  Nelson  was  gidl- 
ty  of  contributory  negligence  in  his  attempts 
to  walk  about  West  Salem  and  in  his  omis- 
sion to  procure  the  aid  of  a  physician  at 
West  Salem,  or  tliat  of  his  family  physician 
whom  he  could  have  reached  from  this  place. 
It  appears  that  neither  Nelson  nor  his 
friends  understood  the  nature  of  his  physi- 
cal condition,  nor  were  they  apprised  that  he 
was  suffering  from  a  brain  lesion  accompa- 
nied by  cerebral  hemorrhage.  He  was  not 
Informed  that  his  condition  required  Immedi- 
ate medical  attention.  He  believed  that  the 
physical  exercise  taken  by  him  was  conducive 
to  his  improvement  Under  such  dream- 
stances  his  failure  to  seek  medical  advice 
and  asslErtance  at  West  Sal«n  and  Ills  con- 
duct In  walking  about  the  place  do  not  in 
themselves  so  clearly  show  negligence  on  bis 
part  that  the  court  could  so  declare  it  as 
matter  of  law,  and  the  determination  of  the 
question  required  submlsBlon  to  the  Jory  up- 
on all  the  evidence  In  the  case. 

Error  is  assigned  upon  the  conrtfs  instruc- 
tion given  the  Jury  in  connection  with  ques- 
tion 6  of  the  special  verdict  Without  com- 
ment or  explanation,  the  court  read  to  them 
question  B,  whereby  they  were  to  detrarmine 
whether  or  not,  if  they  found  Nelson's  con- 
dition was  aggravated  after  he  was  carried 
by  La  Crosse,  such  aggravation  was  the  nat- 
ural and  probable  result  of  defendant's 
negligence,  and  then  proceeded,  reeding  to 
them  question  6,  which  was  if  the  Jury  found 
the  aggravated  condition  referred  to  in  the 
sixth  question  existed,  and  was  attributable 
to  defendant's  negligence,  "then  ought  a  per- 
son of  ordinary  intelligence  and  prudence 
to  have  foreseen  that  some  Injury  might  re- 
sult to  the  plaintiff  In  the  light  of  the  attend- 
ing circumstances."  And  th^i  instructed 
the  Jury :  "It  is  not  necessary  in  answering 
tills  question  for  you  to  find  that  at  that 
time,  by  reason  of  his  being  carried  by,  that 
aggravated  paralysis  might  be  the  natural 
and  probable  result  of  such  negligence,  but 
it  Is  sufficient  if  It  now  appears  to  have  been 
a  natural  and  probable  consequence  of  such 
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negUgent  act  if  you  find  that  It  was  a  negli- 
gent act"  Tbe  objections  urged  to  this  in- 
stracticHi  are  that  it  confused  tlie  ideas  of 
proximate  cause,  embodied  in  questions  6 
and  6,  and  fails  to  preserve  tbe  distinction 
between  tbe  two  elements  as  there  set  out 
These  criticisms  are  pertinent  and  tbe 
course  pursued  by  tbe  court  was  clearly  a 
miadirectlon,  in  that  the  jury  were  instructed 
to  pursue  a  course  of  inquiry  in  arriving  at 
the  determination  of  these  questions  which 
is  directly  contrary  to  that  given  for  ascer- 
taining facts  by  question  6,  namely,  whether  a 
person  of  ordinary  Intelligence  and  prudence, 
in  tbe  light  of  tbe  drcnmstances  surrounding 
tbe  commission  of  tbe  negligent  acts,  ought 
to  have  anticipated  that  such  negligence 
might  cause  injury  to  some  one.  This  fact 
the  Jury  must  ascertain  from  viewing  the 
situation  as  presented  at  tbe  time  of  tbe 
omission  of  the  alleged  duty.  In  the  light  of 
tbe  circumstances  attending  sncb  default 
and  is  not  to  be  inferred  from  tbe  conse- 
quences thereof.  It  seems  quite  evident  that 
tbe  instruction  was  misleading  and  was  Im- 
pn^wrly  applied  to  tbe  Inquiry  under  ques- 
tion 6.  However,  another  consideration  up- 
on this  branch  of  tbe  case  obviates  any 
prejudicial  error  such  misdirection  might 
otherwise  have  caused,  namely,  the  undis- 
puted state  of  tbe  evidence  material  to  this 
Inquiry.  As  applied  to  tbe  facts  before  us, 
the  inquiry  is  whether.  In  tbe  light  of  the 
attending  circumstances,  the  persons  in 
charge  of  tbe  train,  who  negligently  carried 
Nelson  In  bis  sick  condition  by  La  Crosse, 
ought  to  have  anticipated  that  this  might 
cause  him  some  Injury.  Tbe  facts  of  his 
afOiction,  which  need  not  be  here  restated, 
were  brought  to  the  attention  of  the  train- 
men and  they  were  requested  to  put  blm  off 
at  La  Crosse,  and  Informed  that  he  desired 
to  get  home  for  care  and  treatment  It  seems 
obvious  that  under  such  circumstances,  an 
ordinarily  prudent  person  would  know  that 
a  sick  person  must  necessarily  be  Injured 
to  some  extent  from  the  excitement  incident 
to  the  worry,  disappointment,  and  mental 
Strain,  and  tbe  additional  physical  exertion 
required  for  tbe  extra  travel,  bis  stay  among 
strangers  at  tbe  hotel,  and  tbe  delay  In  re- 
ceiving proper  rest  care,  and  medical  atten- 
tion. Tbat  defendant  negligently  carried 
Nelson  by  La  Crosse,  that  bis  condition  was 
In  fact  worse  thereafter,  and  that  this  was 
tbe  natural  and  probable  result  of  defend- 
ant's negligence,  are  facts  found  by  the  jury; 
thus  leaving  only  the  fact  of  reasonable  an- 
ticipation of  Injury  under  tbe  circumstances 
necessary  to  establish  liability.  As  we  have 
shown,  tbe  court  should  have  held  as  matter 
of  law  tbat  this  fact  was  established,  and 
hence,  any  error  In  submitting  it  to  tbe  jury 
cannot  avail  defendant  Tbat  tbe  duty  ot 
reasonable  anticipation  of  injury  from  neg- 
ligent acts  may  be  so  apparent  from  tbe 
facta  tbat  it  Is  to  be  Inferred  as  matter  of 
law  been  held  In  various  cases..  A  reference 


to  Allffll  T.  Voje,  114  Wis.  1,  89  N.  W.  924. 
will  suffice.  There  the  subject  was  consider- 
ed and  discussed  and  cases  collected  on  this 
subject 

We  must  bold  tbat  tbe  evidence  fully 
supports  tbe  verdict  and  the  judgment  and 
tbat  no  prejudicial  error  Is  sbowm  in  tb« 
recond. 

Judgment  affirmed. 


WAUKAU  MILLING  CO.  et  al.  t.  CITIZENS' 

BIUT.  FIBB  INS.  CO.  OF  JANBS- 

VILLH  et  aL 

(Supreme  Court  of  Wisconsin.    Dec  4,  1906.) 

1.  IRSTTBANOE  — FiBK    POLICT  —  FOBFEirDSB— 

Bbeacit  of  Pbomissobt  Wabbartt  —  Sus- 
pension OF  Business. 

Where  a  policy  on  a  mill  provided  that 
the  policy  should  be  void  If  the  estabiisbment 
should  cease  to  be  operated  for  more  than  10 
consecutive  days,  but  the  insurer  knew  at  tbe 
time  of  the  issuance  of  the  policy  that  dur- 
ing the  ensuing  winter,  the  proprietors  of  the  mill 
might  not  be  able  to  run  it  because  of  failure 
of  water  power,  and  the  mill  was  not  operated 
for  about  three  months  daring  the  winter,  owing 
to  a  failure  of  water  power,  but  it  was  operated 
at  all  times  when  it  was  practicable  to  do  so, 
the  policy  was  not  void. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
voL  28,  Insurance,  i  983.] 

2.  Sams— Application  as  Pabt  of  Contbact. 

Rev.  St  1898,  (  1045a,  provides  tbat  ail 
fire  insurance  corporations,  except  mutual  com- 
panies in  cities  and  villages,  shall  attach  to  the 
policy  a  copy  of  any  application  or  representa- 
tions which,  by  the  terms  of  the  policy,  are 
made  a  part  thereof,  and  that  if  any  corjiora- 
tion  fails  to  comply  with  tbe  statute  it  sball 
be  precluded  from  relying  upon  such  applica- 
tion or  representation.  Sections  1941-1  to 
1941-13  provide  for  the  incorporation  of  mutual 
fire  insurance  companies  for  insuring  property 
In  cities  or  villages  in  the  state  and  provide 
that  no  such  corporation  shall  in!<ure  any  prop- 
erty out  of  the  city  or  villaKe  In  which  it  is 
located  unless  a  resolution  be  adopted  by  a 
majority  of  the  members,  authorizing  tbe  in- 
surance of  property  in  adjoining  counties.  Held, 
tbat  the  exception  in  section  1946a  does  not 
apply  to  mutual  corporations  organized  outside 
of  the  state. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
voL  28,  Insurance,  |  216.] 

8.  Saui:. 

Ad  application  for  a  fire  policy,  addressed 
to  a  particular  company,  contained  a  statement 
that  a  watchman  was  kept  in  the  insured  mill 
and  made  sncb  statement  a  continuing  warranty. 
The  agent  who  took  the  application  forwarded 
to  one  who  was  an  agent  for  the  company  ad- 
dressed and  for  other  companies  and  be  split 
the  insurance  up,  putting  a  portion  of  It  In 
each  company.  Beta,  that  the  application  was 
no  part  of  the  contract  between  insured  and  the 
companies  other  than  the  one  addressed  there- 
in. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  308.] 

Appeal  from  Circuit  Court  Winnebago 
County;  George  W.  Bumell,  Judge. 

Action  by  the  Wankau  Milling  Company 
and  another  against  the  Citizens'  Mutual 
Fire  Insurance  Company  of  JanesviUe,  Wis., 
and  others.  From  a  judgment  in  favor  of 
plaintiffs,  defendants  appeal.     Affirmed. 
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The  plaintiff,  Waukau  Milling  Company, 
obtained  Insurance  upon  Ita  mill  and  ma- 
chinery under  three  separate  policies  with 
the  defendants,  one  for  $2,000  in  the  Cen- 
tral Manufactures'  Mutual  Insurance  Com- 
pany, of  Van  Wert,  Ohio,  and  a  policy  In 
each  of  the  other  two  defendant  companies 
for  $1,000  each.  A  loss  occurred  by  fire  In 
consequence  of  which  separate  actions  were 
commenced  against  each  company.  These  ac- 
tions were  afterwards  consolidated.  The 
plaintiff  R.  H.  Hackett  Joined  as  mortgagee 
of  the  Insured  premises.  Several  defenses 
were  raised  in  the  answers,  but  were  finally 
reduced  to  two,  namely:  (1)  That  the  poli- 
cies were  avoided  because  the  mill  ceased  to 
be  operated  for  more  than  10  consecutive 
days  contrary  to  the  stipulations  in  the  pol- 
icies. (2)  That  the  plaintiff  failed  to  keep 
a  watchman  on  the  premises  at  all  times 
when  the  mill  was  not  In  operation.  The 
case  was  tried  by  the  court  and  a  Jury,  and 
the  following  verdict  returned:  "(1)  Did  Lor- 
enze  at  the  time  he  made  application  for 
Insurance  state  to  Brownell  In  substance  that 
he  expected  that,  during  a  part  of  the  time  In 
the  following  winter,  the  mill  would  not  run  on 
account  of  the  weather?  Ans.  Yes.  (2)  Did 
the  mill  run  after  the  29th  of  November,  1904, 
at  all  times  when  It  was  practicable  to  do  so 
with  the  water  which  they  then  bad?  Ans. 
Yes.  (3)  Was  the  lack  of  water  power  dur- 
ing the  winter  due  to  any  want  of  ordinary 
care  and  prudence  on  the  part  of  the  plain- 
tiff or  its  officers  and  agents?  Ans,  No."  Mo- 
tions were  made  by  both  sides  for  Judgment 
and  motions  to  set  the  verdict  aside  and  for 
a  new  trial  were  made  on  behalf  of  defend- 
ants. Judgment  was  ordered  and  entered  for 
plaintiffs  up<m  the  verdict  for  $1,058.70 
against  each  of  defendants  Citizens'  Mutual 
Fire  Insurance  Company  and  Bower  City 
Insurance  Company  of  Janesville,  and  against 
the  Central  Manufacturers'  Mutual  Insurance 
Company  for  $2,077.23.  The  Judgment  fur- 
ther provided  that,  at  the  time  of  Issuing  the 
policies  and  since,  the  plaintiff  R.  H.  Hackett 
had  an  Interest  In  the  Insured  property  as 
mortgagee  and  at  the  time  of  trial  this  In- 
terest amounted  to  $2,500  with  Interest  at  6 
per  cent  from  October  8, 1904,  and  that  there 
be  paid  to  blm  as  such  mortgagee  $2,500  and 
interest  From  this  Judgment,  defendants  ap- 
pealed. 

John  M.  Whitehead,  Myron  H.  Beach,  and 
Thos.  S.  Nolan,  for  appellants.  Barb^  & 
Beglinger,  for  respondents. 

KERWIN,  J.  (after  stating  the  facts).  The 
property  covered  by  the  policies  In  question 
consisted  of  a  three-story  water  power  flour 
and  feed  mill  building  with  equipments.  It 
was  located  in  Waukau,  a  small  village  in 
Winnebago  county.  Wis.,  near  a  small  creek 
which  is  fed  by  Rush  lake.  For  several  years 
prior  to  the  date  of  the  policies  In  suit  the 
mill  bad  been  run  only  by  water  power,  and 
during  the  winter,  when  water  power  was  not 


available,  it  was  not  operated.  The  Insurance 
was  solicited  by  an  agent  of  the  companies 
named  Brownell,  who  visited  and  examined 
the  property  November  9,  1904,  accompanied 
by  Mr.  Lorenze,  president  of  plaintiff  Wankaa 
Milling  Company.  Brownell  knew  that  the 
mill  was  a  water  power  mill,  and  the  condi- 
tions and  situation  of  the  water  power,  and 
that  in  severe  weather  the  race  which  car- 
ried the  water  from  the  pond  to  the  mill 
would  freeze  and  thereby  prevent  the  opera- 
tion of  the  mill.  After  examination  of  the 
property  the  agent  took  a  written  application 
from  Mr.  Lorenzo  for  $4,000  of  Insurance  on 
the  property  in  the  defendant  Central  Manu- 
facturers' Insurance  Company,  of  Van  Wert, 
Ohio,  the  application  being  addressed  to  that 
company  only,  and  forwarded  the  same  to 
H.  J.  Cunningham,  agent  of  the  three  com- 
panies, at  Janesville,  Wis.  Cunningham, 
instead  of  putting  the  insurance  in  the  Cen- 
tral Manufacturers'  Insurance  Company,  in 
accordance  with  the  application,  spilt  it  up. 
putting  $2,000  in  the  Ohio  company,  and 
$1,000  in  each  of  the  other  companies,  and  the 
three  policies  were  forwarded  to  plaintiff 
Waukau  Milling  Company.  The  policies  were 
all  of  the  Wisconsin  standard  form  and  none 
of  them  in  any  way  referred  to  the  applica- 
tion. This  application  was  offered  in  evi- 
dence by  defendants  on  the  trial,  and  ruled 
out  At  the  time  the  agent  Brownell,  ex- 
amined the  premises  the  mill  was  not  in  oper- 
ation, and  did  not  commence  to  run  until  about 
three  weeks  thereafter.    From  November  29, 

1904,  to  January  1,  1905,  the  mill  was  operat- 
ed, but  during  the  fore  part  of  January,  1905, 
the  weather  became  so  severe  that  the  water 
In  the  race  froze,  and,  owing  to  the  severity 
of  the  winter,  plaintiffs  were  unable  to  oper- 
ate the  mill  until  about  March  24,  1905,  at 
which  time  they  resimied  operation.  The  poli- 
cies were  Issued  November  10, 1004.    In  March, 

1905,  Mr.  Iiorenze  obtained  from  the  defend- 
ants permission  to  make  alterations  and  re- 
pairs, and  Install  additional  machinery  in 
the  mill.  This  permission  was  granted  in  the 
form  of  a  rider,  which  was  attached- to  each 
policy,  dated  March  13, 1905,  March  30, 1905, 
the  fire  which  destroyed  the  property  occurred. 
The  application  for  insurance  to  the  Central 
Manufacturers'  Insurance  Company,  of  Van 
Wert  Ohio,  heretofore  referred  to,  contained 
question  and  answer  to  the  effect  that  the 
plaintiff  Waukau  Milling  Company  k^t  a 
watchman  on  the  premises  at  all  times  what 
the  mill  was  not  In  operation. 

1.  It  is  claimed  on  the  part  of  the  defense 
that  each  policy  became  void  because  the  mill 
ceased  to  be  operated,  contrary  to  the  provi- 
sions of  the  policy.  Each  policy  provides: 
"This  entire  policy,  unless  otherwise  provided 
by  agreement  endorsed  hereon  or  added  here- 
to, shall  be  void  *  *  •  if  the  subject  of 
insurance  be  a  manufacturing  establishment 
and,  *  •  *  if  It  cease  to  be  operated  for 
more  than  ten  consecutive  days."  The  ques- 
tion, therefore,  arises  under  this  head,  wheth- 
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er  the  failure  to  operate  the  mill  for  more 
than  10  consecutive  days  because  of  lack  of 
water  power  occasioned  by  the  severe  weath- 
er rendered  the  policies  void.  The  clause  in 
the  policy  referred  to  must  have  a  reason- 
able construction  in  the  light  of  the  condi- 
tions attending  the  subject-matter  of  the 
contract,  and  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was 
made.  It  will  be  admitted  that  the  provision 
Is  not  an  arbitrary  one  which  will  be  en- 
forced according  to  its  letter  and  under  all 
circumstances,  regardless  of  whether  the 
cause  of  such  failure  to  operate  is  beyond 
the  control  of  the  assured,  or  whether  the 
nonoperatlon  be  such  as  may  fairly  be  said 
to  have  been  within  the  contemplation  of 
the  parties  when  the  contract  w^as  made  as 
attending  the  use  of  the  insured  property. 
So  It  has  often  been  held  that  a  mere  tem- 
porary cessation  of  operation  due  to  natural 
causes  Is  not  a  violation  of  a  clause  similar 
to  llie  one  under  consideration.  Ladd  et  al. 
V.  iEtna  Ins.  Ck).,  147  N.  T.  478,  42  N.  B.  197; 
Whitney  v.  Blacli  River  Ins.  Co.,  72  N.  T. 
117.  28  Am.  Rep.  116 ;  Bellevue  R.  M.  Co.  v. 
London  &  L.  F.  Ins.  Co.,  4  Idaho,  307,  89 
Pac.  196.  Where,  as  In  the  case  at  bar.  It 
was  Itnown  to  the  insurance  company  at  the 
time  of  Issuing  the  policy  that  the  insured 
mill  might,  by  reason  of  lack  of  power  dur- 
ing the  term  covered  by  the  policy,  be  forced 
to  cease  operation  for  a  part  of  the  season, 
it  must  follow  that  the  period  of  su(^  cessa- 
tion must  have  been  contemplated  by  the 
parties  to  the  contract  as  not  falling  within 
the  clause  against  cessation  of  operation. 
The  cessation  of  operation  covered  by  the 
policy  manifestly  has  no  reference  to  such 
as  occur  In  the  nsual  course  of  the  business, 
or  such  as  arise  from  causes  beyond  the  con- 
trol of  the  insured.  Here  the  evidence 
shows,  and  the  Jury  found,  that  the  defend- 
.■ints  knew  at  the  time  the  policies  were  is- 
sued that,  during  the  ensuing  winter,  the  mill 
might  not  run  on  account  of  weather  condi- 
tions causing  failure  of  water  power,  and 
that  the  mill  did  In  fact  run  at  all  times 
practicable  when  it  bad  power,  and  that  the 
lack  of  power  during  the  times  It  was  not 
operated  was  not  due  to  any  want  of  ordinary 
care  on  the  part  of  the  milling  company.  So, 
it  seems  clear  that  the  parties  contracted 
with  reference  to  the  existing  conditions  of 
the  business,  and  contemplated  that  the  mill 
might  not  be  operated  during  part  of  the 
season  on  account  of  lack  of  power,  and  that 
such  failure  to  operate  would  not  come  with- 
in the  clause  of  the  policies  in  question. 
Such  clause  cannot  work  a  forfeiture  be- 
cause of  failure  to  operate  on  accoimt  of  con- 
ditions which  must  have  been  in  contempla- 
tion of  the  parties  when  the  contract  of  in- 
surance was  made.  We  think  the  great 
weight  of  authority  supports  the  doctrine 
that  the  failure  to  operate  under  the  circom- 
Btauces  in  this  case  was  not  such  a  cessation 
of  operation  as  Is  contemplated  by  the  clause 


in  the  policies  In  question.  Ladd  et  al.  v. 
JEtna  Ins.  Co.,  147  N.  X.  478,  42  N.  E.  197; 
Whitney  v.  Black  River  Ins.  Co.,  72  N.  X. 
117,  28  Am.  Rep.  116;  Bellevue  R.  M.  Co. 
y.  London  &  L.  F.  Ins.  Co.,  4  Idaho,  307,  39 
Pac.  196;  Rosencrans  v.  North  American 
Ins.  Co.,  66  Mo.  App.  352;  American  F.  Ins. 
Co.  V.  Brighton  C.  M.  Co.,  125  111.  131,  17 
N.  B.  771 ;  Clly  P.  &  S.  M.  Co.  v.  Merchants' 
M.  &  C.  M.  F.  Ins.  Co.,  72  Mich.  654,  40  N. 
W.  777, 16  Am.  St  Rep.  552 ;  Poss  v.  Western 
A.  Co.,  75  Tenn.  704,  40  Am.  Rep.  08;  May 
V.  Buckeye  M.  Ina  Co.,  25  Wis.  291,  3  Am. 
Rep.  76. 

In  Ladd  et  aL  v.  .^tna  Ins.  Co.,  supra,  the 
policy  covered  a  water  power  sawmill  build- 
ing and  machinery,  and  contained  a  stipula- 
tion similar  to  the  one  In  question  here. 
Operation  ceased  for  about  a  month,  owing 
to  the  illness  of  the  sawyer.  It  was  claimed 
that  the  policy  was  rendered  void  because 
the  mill  ceased  to  be  operated  for  more  than 
10  consecutive  days,  contrary  to  the  provisions 
of  the  policy.  The  court  held  that  the  tempo- 
rary shutting  down  of  the  mill  on  account 
of  sickness  of  the  operator  did  not  constitute 
a  violation  of  the  policy.  At  page  484  of 
147  N.  Y.,  page  198  of  42  N.  E.,  the  court 
said:  "We  are  unable  to  agree  with  the  de- 
fendant's contention  that  this  clause  of  the 
policy  is  too  clear  for  argrument,  and  that 
any  temporary  cessation  of  the  operation  of 
the  machinery  In  a  manufacturing  establish- 
ment by  reason  of  sickness,  breakdown,  low 
water,  or  other  unavoidable  cause,  although 
It  is  not  the  intent  of  the  Insured  to  cease 
operating,  or  to  allow  the  premises  to  become 
vacant  or  unoccupied,  is  a  clear  violation  of 
Its  provisions."  In  Whitney  v.  Black  River 
Ins.  Oo.,  supra,  the  policy  contained  the  pro- 
vision rendering  it  void  in  case  the  premises 
should  become  "vacant  and  unoccupied."  In 
this  case  the  mill  was  operated  by  water  pow- 
er, and  it  was  held  that  delays  and  interrup- 
tions Incident  to  the  business  such  as  low 
water,  diminished  custom,  or  derangement 
of  machinery  causing  a  temporary  discontin- 
uance of  the  use  of  the  mill  did  not  constitute 
a  breach  of  the  condition,  or  render  the  mill 
"vacant  and  unoccupied"  within  the  meaning 
of  the  policy..  At  page  120  of  72  N.  X.  (28 
Am.  Rep.  116)  the  court  said:  "The  de- 
scription in  the  policy  shows  that  the 
defendant  knew  that  the  mill  was  operat- 
ed by  water  power,  and  as  It  was  a  sawmill 
the  Insurer  must  be  presumed  to  have  known 
that  sawmills  are  or  may  be  used  as  well  for 
custom  work  as  for  sawing  the  logs  of  the 
owner,  and,  as  machhiery  was  used  for  the 
operation  of  the  mill,  the  fact  that  it  was 
liable  to  break  down  and  need  repairs,  must 
also  have  been  within  the  contemplation  of 
the  parties  when  the  policy  was  issued.  The 
interruptions  of  the  business  and  the  discon- 
tinuance of  the  active  use  of  the  sawmill  by 
reason  of  low  water,  diminished  custom,  or 
derangement  of  the  machinery,  if  held  to  be 
a  violation  of  the  condition,  and  to  create  a 
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vacancy  and  nonoccupation  of  the  building 
within  the  true  meaning  of  the  condition, 
would  greatly  Impair  the  value  of  the  con- 
tract aa  a  contract  of  indemnity,  and  the  re- 
sult would  be  that  the  contract  would  be 
deemed  forfeited  by  the  happening  of  events 
which  might  reasonably  have  been  anticipat- 
ed, and  which  were  among  the  common  inci- 
dents of  the  business  carried  on,  on  the  in- 
sured premises."  In  Bellevue  R.  M.  Go.  v. 
London  &  L.  F.  Ins.  Co.,  supra,  the  clause  In 
the  policy  was  identical  with  those  In  the 
policies  before  ua  The  mill  ceased  to  be 
operated  because  the  mlllrace  froze  up  in  the 
winter,  as  it  had  for  several  years  prior  to 
the  writing  of  the  policy,  which  fact  was 
known  to  the  agent  of  the  company  before 
issuing  the  policy.  It  was  held  that  the  per- 
iod of  nonoperation  was  incident  to  the  use 
of  the  mill  and  taken  into  consideration  by 
the  insurance  company  when  It  Issued  the 
policy.  In  American  F.  Ins.  Co.  v.  Brighton 
C.  M.  Oo.,  125  111.  181,  17  N.  E.  771,  the  pol- 
icy contained  a  clause  providing  that,  if  the 
subject  of  insurance  be  a  manufacturing  es- 
tablishment and  ceased  to  be  operated  with- 
out agreement  Indorsed  upon  the  policy,  the 
insurance  should  cease.  The  property  cov- 
ered was  a  cottonmlll  building  and  the  plant 
necessary  to  run  It  Operations  were  sus- 
pended BO  far  as  running  the  mill  was  con- 
cerned for  about  eight  days  before  the  fire  be- 
cause of  difficulty  In  securing  the  proper 
quality  of  cotton.  It  was  claimed  that  such 
suspension  of  operation  was  a  ceasing  to  op- 
erate within  the  clause  of  the  policy,  and 
avoided  the  insurance,  but  it  was  held  that 
there  was  no  cessation  of  operation  within 
the  meaning  of  the  policy,  but  simply  a  tem- 
porary suspension  of  business.  In  Oily  P. 
&  S.  M.  Co.  V.  Merchants'  M.  &  C.  T.  Ins.  Co., 
72  Mich.  654,  40  N.  W.  777,  16  Am.  St  Rep. 
552,  the  policy  provided  that  if  the  mill 
should  cease  to  be  operated,  unless  shut  down 
for  repairs,  without  a  notice  to  or  consent  of 
the  company,  the  policy  should  become  void. 
The  mill  was  a  shingle  mill  and  was  operated 
In  connection  with  a  planing  mill.  The  shin- 
gle mill  had  not  l)een  operated  from  July  29 
to  September  10,  1886,  at  which  latter  date 
It  was  burned.  The  mill  was  not  operated 
because  the  stock  of  logs  had  been  exhausted, 
and  a  new  supply  was  expected  from  day  to 
day,  but  their  delivery  was  delayed  on  ac- 
count of  a  low  stage  of  water.  It  was  held 
that  the  ceasing  to  operate  was  a  mere  tem- 
porary suspension,  and  that  such  suspension 
could  not  be  regarded  as  a  "ceasing  to  operate" 
within  the  meaning  of  the  policy.  In  Poss 
V.  Western  A.  Co.,  75  Tenn.  704,  40  Am.  Rep. 
68,  the  factory  shut  down  by  reason  of  an 
epidemic  of  yellow  fever,  and  was  not  in 
operation  at  the  time  of  the  fire.  It  was 
claimed  that  there  was  a  ceasing  to  operate 
which  rendered  the  policy  void.  It  was  held 
that  the  clause  in  the  policy  referred  to  a 
permanent  and  not  a  temporary  cessation  of 
operation  of  the  establishment  and  that  such 


failure  to  operate  occasioned  by  the  ^Idonlc 
was  not  a  permanent  cessation  of  operatlonSt 
and  therefore  did  not  avoid  the  policy.  Re- 
ferring to  this  clause  the  court  said:  "It 
could  never  have  been  Intended  to  apply  to  a 
ceasing  to  operate  occasioned  by  the  usual  In- 
cidents to  the  business,  among  which  would 
be  the  Impoasibillty  of  procuring  operatives 
temporarily  for  any  cause."  The  doctrine  of 
the  foregoing  cases  is  in  harmony  with  the 
rule  laid  down  by  this  court  In  May  v.  Buck- 
eye M.  Ins.  Oo.,  25  Wis.  291,  3  Am.  R^.  76. 

We  shall  not  extend  this  opinion  by  a  re- 
view of  the  numerous  cases  cited  to  oar  at- 
tention by  counsel  for  defendants,  but  maj 
say  in  passing  that  they  have  received  care- 
ful attention.  Many  of  them  rest  upon  the 
doctrine  that  evidence  of  parol  agreements 
at  or  prior  to  the  time  of  issuing  the  policy 
or  evidence  of  waiver  of  conditions  as  to 
future  conduct  respecting  the  subject-matter 
of  the  Insurance  contrary  to  the  provisions 
of  the  policy  Is  not  admissible.  Other  cases 
cited  recognize  the  distinction  between  agree- 
ments respecting  waiver  of  conditions  as  to 
future  conduct  and  knowledge  of  existing 
conditions  respecting  the  property  Insured. 
In  Sowers  ▼.  Mutual  F.  Ina.  Co.,  118  Iowa, 
553,  85  N.  W.  764.  the  court  said:  "While 
an  Insurance  company  may  be  bound  by 
knowledge  of  its  soliciting  agent  regarding 
past  or  present  conditions,  such  an  agent  has 
no  power  to  waive  future  conditlona"  In 
Stone  V.  Howard  Ins.  Co.,  153  Mass.  476,  at 
page  480,  27  N.  E.  6,  at  page  8,  11  li.  R.  A. 
771,  the  court  said:  "Where  an  existing  fact 
Is  at  variance  with  a  clause  of  an  insurance 
policy,  and  Is  known  by  the  company  to  be 
so,  there  may  be  an  implication  that  the 
clause  Is  not  insisted  on.  Newmarket  Sav- 
ings Bank  v.  Royal  Ins.  Co.,  150  Mass.  374, 
28  N.  E.  210.  But  a  clause  which  makes 
express  provision  for  the  future  cannot  be 
thus  done  away  with."  In  McNIemey  v. 
Agricultural  Ins.  Co.,  48  Hun,  at  page  243, 
the  court  said:  "It  is  now  well  settled  that 
knowledge  of  an  existing  fact  that  would 
avoid  the  policy  from  its  date  will  estop  an 
Uisurer  from  Insisting  upon  such  fact  as  a 
breach  of  a  warranty.  Van  Scfaoick  ▼.  Niag- 
ara Ins.  Co.,  68  N.  Y.  434;  Woodrnff  v.  Im- 
perial Ins.  Co.,  83  N.  T.  135 ;  Short  v.  Home 
Ins.  Co.,  90  N.  Y.  16,  43  Am.  Rep.  188."  The 
point  was  considered  by  this  court  hi  Welch 
V.  Fire  Association,  120  Wis.  461,  98  N.  W. 
227,  where  It  Is  said:  "In  Roberts  v.  Con- 
tinental Ins.  Co.,  41  Wis.  321,  after  citing  a 
long  line  of  decisions  In  this  court  it  was 
said,  in  effect  that  If,  when  the  agent  of  an 
Insurance  company  delivers  a  policy  of  in- 
surance, he  has  knowledge  of  the  facts  as  re- 
gards the  subject  of  the  insurance  inconsis- 
tent with  the  terms  of  the  policy  the  assurer, 
by  accepting  the  premium.  Is  estopped  from 
declaring  the  policy  void  because  the  terms 
thereof  were  not  so  changed  in  writing  as  to 
conform  to  the  facts,"  and  citing  a  long  line 
of  decisions  to  that  effect    The  fact  that  the 
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mill  could  not  be  operated  In  fleyere  winter 
weather  on  account  of  lack  of  power  was  an 
eziatlng  fact  and  known  to  the  companies  at 
the  time  of  Issuing  the  policies.  The  provi- 
sion, therefore,  respecting  nonoperation  had 
no  reference  to  temporary  cessation  of  opera- 
tion occasioned  by  lack  of  power. 

2.  The  defense  that  no  watchman  was  kept 
In  the  mill  turns  upon  whether  the  appli- 
cation to  the  defendant  Ohio  company  was 
admissible  and  binding  upon  the  platntiflT. 
None  of  the  policies  refer  to  this  application 
or  require  the  keeping  of  a  watchman,  so, 
onless  the  application  is  a  part  of  the  con- 
tract, there  was  no  requirement  for  a  watch- 
man, and  hence  no  Tiolation  of  the  policy 
for  failure  to  keep  one  In  the  mill.  The 
application  was  addressed  to  the  Ohio  com- 
pany and  made  no  reference  to  the  other 
companies  or  the  Janesyllle  agency.  It  called 
for  $4,000  Insurance  in  the  Ohio  company 
for  five  years,  and  contained  the  following 
provision:  "And  the  applicant  hereinbefore 
named,  by  accepting  this  policy  bearing  even 
number  and  date  herewith,  becomes  a  member 
of  this  company  and  agrees  to  pay  It 'the 
premium  annually  during  the  life  of  this 
jiolicy,  and  in  addition  thereto,  such  sum  or 
sums,  in  no  event  to  exceed  in  the  aggregate 
five  times  the  amount  of  said  annual  prem- 
ium, at  such  time  or  times,  In  such  manner 
and  by  such  Installments  as  the  directors  of 
said  company  shall  assess  or  order,  pursuant 
to  its  charter  and  by-laws  and  the  laws  of  the 
state  of  Ohio.  And  warrants  the  answers 
to  the  above  questions  to  be  full,  true  and 
material  to  the  risk  and  shall  be  continuing 
warranties  during  the  life  of  said  policy; 
and  this  application  is  made  the  basis  upon 
which  said  policy  Is  Issued  and  becomes 
a  part  of  same."  The  application  was  ex- 
cluded by  the  court  below,  and  the  ruling 
In  that  regard  Is  complained  of.  It  Is  claim- 
ed that  the  application  was  admissible  as 
to  the  Ohio  company  because  it  was  a  "mu- 
tual company  In  cities  and  villages"  within 
the  meaning  of  section  1945a,  Rev.  St  1898. 
Ttxla  statute  provides:  "All  fire  insur- 
ance corporations,  except  town  Insurance 
corporations,  millers'  and  manufacturers' 
mutual  companies  In  cities  and  villages, 
druggists'  mutual  companies,  church  insur- 
ance corporations  and  retail  lumber  dealers' 
Insurance  associations  shall  upon  the  issue  or 
renewal  of  any  policy,  attach  to  such  policy 
or  Indorse  thereon  a  true  copy  of  any  ap- 
plication or  representations  of  the  assured 
which  by  the  terms  of  such  policy  are  made 
a  part  thereof  or  of  the  contract  of  Insurance 
or  referred  to  therein,  or  which  may  In  any 
manner  affect  the  validity  of  such  policy. 
The  omission  so  to  do  shall  not  render  the 
policy  invalid,  but  if  any  corporation  neg- 
lect to  comply  with  the  requirements  of 
this  section  it  shall  forever  be  precluded  from 
pleading,  alleging  or  proving  such  application 
or  representations,  or  any  part  thereof,  or  the 
falsity  thereof  or  any  part  thereof  in  any 


action  upon  such  policy ;  and  the  plaintiff  In 
any  such  action  shall  not  be  required  in  order 
to  recover  either  to  plead  or  prove  such  ap- 
plication or  representations,  but  may  do  so 
at  his  option." 

It  is  claimed  by  counsel  for  the  Ohio 
company  that  "mutual  companies  In  cities 
and  villages"  within  the  meaning  of  this 
statute  Includes  the  defendant  Ohio  com- 
pany organized  under  the  laws  of  Ohio,  and 
hence  that  it  could  prove  the  application  and 
the  falsity  thereof,  although  not  attached  to 
the  policy  or  referred  to  therein.  A  care- 
ful examination  of  the  statutes  respecting 
mutual  fire  Insurance  companies  In  this  state 
and  the  history  of  such  legislation  convinces 
us  that  sections  1941-1  to  1941-18,  respect- 
ing "mutual  companies  In  cities  and  villages," 
have  reference  to  companies  organized  under 
the  laws  of  this  state  only,  and  that  "mutual 
companies  in  cities  and  villages"  mentioned 
in  section  1945a  refer  to  such  companies  or- 
ganized under  the  laws  of  this  state.  These 
several  mutual  fire  Insurance  companies  ex- 
cepted from  the  operation  of  section  1945a, 
"town  insurance,  corporations,  millers'  and 
manufacturers'  mutual  companies  In  cities 
and  villages,  druggists'  mutual  companies, 
church  insurance  corporations,  and  retail 
lumber  dealers'  insurance  associations"  man- 
ifestly have  reference  to  local  companies  and 
associations  within  the  limits  of  the  state, 
and  authorized  to  organize  under  the  laws 
of  the  state  for  mutual  protection.  Their 
powers  are  defined  by  statute.  They  are 
obviously  Intended  to  provide  for  classes 
of  persons  having,  by  reason  of  location,  oc- 
cupation, or  association,  a  mutual  Interest 
in  flre  protection.  Section  1941-.1,  Rev.  St 
1898,  provides.  In  effect,  that  any  number  of 
persons,  not  less  than  25,  residing  In  any 
city  or  cities,  village  or  villages  In  the  same 
county,  who  shall  own  collectively  Insurable 
property  of  not  less  than  $25,000,  which  they 
desire  to  have  Insured,  may  form  themselves 
into  a  corporation  for  mutnal  Insurance  by 
complying  with  the  conditions  named,  which 
Include  the  signing  of  articles  of  organization, 
reciting  that  tbey  are  residents  of  a  certain 
city  or  cities,  or  villages  In  some  county,  in 
the  state  of  Wisconsin;  and  section  1941-^ 
provides,  substantially,  that  no  such  corpo- 
ration shall  Insure  any  property  out  of  the 
city  or  village  In  which  It  Is  located,  unless 
a  resolution  be  adopted  by  a  majority  of  the 
members  authorizing  the  directors  to  Insure 
property  in  other  villages  and  cities  than 
that  in  which  the  corporation  is  located,  and 
In  cities  and  villages  of  counties  adjoining 
such  county.  It  Is  plain  that  these  mutual 
companies  In  cities  and  villages,  restricted  in 
their  scope  and  powers  as  tbey  are,  were 
Intended  by  the  Legislature  to  apply  to  mu- 
tual companies  organized  In  cities  and  vil- 
lages In  this  state,  and  have  no  reference  to 
foreign  mutual  Are  Insurance  companies. 
There  is  nothing  in  the  statute  to  indicate 
that  it  was  the  intention  of  the  Legislature 
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that  sections  1941-1  to  1941-13  should  apply 
to  corporations  organized  outside  of  the 
limits  of  the  state  of  Wisconsin,  and  hence 
\re  must  presume  that  these  statutes  have  no 
operation  beyond  the  territorial  limits  of  the 
state  and  apply  only  to  persons  and  things 
in  this  state.  23  Am.  &  Eng.  Ency.  of  Law 
(1st  Ed.),  bottom  of  page  346;  Butterfleld 
V.  Ogbom,  1  Disney  (Ohio)  550;  Story  on 
Connict  of  Laws,  ${  18,  19,  20;  Chappell  v. 
Purday,  14  M.  &  W.  303v  In  Farnum  v. 
Blackstone  Canal,  1  Sumner,  46,  Fed.  Caa. 
No.  4,C7.'>,  Story,  J.,  says:  "Eyery  Legisla- 
ture, hoTvever  broad  may  be  its  enactments, 
Is  supposed  to  confine  them  to  cases  or  per- 
sons  within  the   reach  of   Its   sovereignty." 

Respecting  the  Janesville  companies  or- 
ganized under  the  laws  of  this  state,  the 
application  was  not  made  to  them.  They 
cannot  be  said  to  be  parties  In  any  sense 
to  the  application  made  ezcluslTely  to  the 
Ohio  company,  and  therefore  it  was  properly 
excluded  as  to  them.  The  policies  issued  by 
the  Janesville  companies  were  for  $1,0(K) 
each,  for  the  term  of  one  year.  They  in  no 
way  referred  to  the  application,  which  was 
made  to  the  Ohio  company  for  $4,000  In- 
surance for  five  years.  It  cannot  be  said 
that  the  JanesTllIe  policies  were  issued  upon 
tlie  application  to  the  Ohio  company  or  that 
such  application  was  an  application  to  the 
Janesville  companies.  The  plaintifr  Waukau 
Milling  Company,  therefore,  did  not  con- 
tract with  the  Janesville  companies  that  it 
would  keep  a  watchman  In  the  mill.  Vilas 
T.  New  York  O.  Ins.  Co.,  72  N.  T.  690,  28 
Am.  Rep.  186. 

We,  therefore,  hold  that  there  was  no  proof 
that  the  plaintiff  Waukau  Milling  Company 
agreed  to  keep  a  watchman  on  tlie  premises, 
and  that  there  was  no  breach  of  the  provision 
In  the  policies  respecting  cessation  of  oper- 
ation. It  follows,  therefore,  that  the  Judg- 
ment of  the  court  below  must  be  affirmed. 

The  judgment  is  affirmed. 


SEIDEMANN  v.  KARSTABOT. 
(Supreme  Court  of  Wisconsin.    Dec.  4.  1906.) 

EZEOUTOBS    AND    AOMINISTBATOBa    —    CLAIUB 

Against  Decedent's  Estate  —  Tnu  fob 

Pbesentation— Extension. 

Under  Rev.  St.  1898,  g  3840,  providing  that 
for  good  cause  shown  and  not  later  than  60 
days  after  the  expiration  of  the  time  originally 
fixed  for  the  presentation  of  claims  against  de- 
cedent's estate,  the  time  may  be  extended  by 
the  county  court,  the  \x)unty  court  may  grant 
a  verified  petition  for  such  an  extension  showing 
good  cause  therefor  without  hearing  extrinsic 
evidence  in  support  of  it. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  |  800.] 

Appeal  from  Circuit  Court,  Sheboygan 
County;  Michael  Kirwan,  Judge. 

Petition  by  C.  F.  F.  Karstaedt  for  exteur 
sion  of  time  for  the  presentation  of  claims 
against  the  estate  of  Adoiph  Karstaedt  to  Ed- 
win Seidemann,  his  administrator.  From 
an  order  granting  the  petition,  the  adminis- 
trator appeals.    Affirmed. 


After  the  death  of  the  Intestate  the  coouty 
court  on  June  28,  1905,  made  an  order  in  the 
matter  of  the  estate  limiting  the  time  for  the 
presentati(Mi  of  claims  against  said  estate  to 
December  28,  1905.  The  petitioner  did  not 
present  his  claim  within  the  time  so  limited. 
February  3,  1906,  he  presented  to  the  coouty 
court  his  duly  verified  petition  to  the  efFect 
.bat  he  had  a  valid  and  legal  claim  against 
the  estate  evidenced  by  writing  signed  by  the 
deceased  January  1,  1902,  and  upon  which 
the  deceased  had,  during  his  lifetime,  paid 
the  interest  to  January  1,  1904,  and  upon 
which  there  was  then  due  $1,500  and  Interest 
from  said  last-named  date,  and  therein  gare 
his  reasons  and  excuses  for  failure  to  present 
his  claim  on  or  before  December  28,  1906,  and 
prayed  that  the  time  for  presenting  and  fil- 
ing claims  against  said  estate  be  extended 
for  three  months  beyond  said  last-named 
date.  Upon  reading  and  filing  that  petition 
the  county  court  on  February  7,  1906,  made 
an  order  requiring  the  administrator  of  the 
estate  and  the  widow  of  the  deceased  to 
"show  cause  upon  said  petition,  the  files 
and  records  of  said  cause  and  matter  and  all 
proceedings  had  therein,  before  the  county 
court"  February  20,  1906,  and  ordered  that 
copies  of  said  order  and  petition  be  snred 
upon  said  administrator  and  said  widow  at 
least  10  days  before  said  time  of  hearing; 
and  they  were  so  served  accordingly.  Feb- 
ruary 20,  1906,  the  administrator  made  and 
filed  with  the  oounty  court  his  verified  an- 
swer to  said  petition  and  order  to  show  cause, 
and,  upon  information  and  belief,  said  that 
since  the  death  of  the  deceased  the  petitioner 
knew  the  exact  condition  of  said  estate  and 
at  all  times  knew  that  such  proceedings  were 
pending;  that  the  time  for  creditors  to  present 
their  claims  had  been  limited,  and  when  the 
same  expired,  and  that  the  petitioner  did  not 
use  ordinary  care  and  diligence  in  presenting 
his  claim  against  said  estate.  After  hearing 
the  parties  and  evidence  submitted  and  ar- 
guments of  counsel  and  the  court  having  tak- 
en the  matter  under  advisement  and  on 
March  24,  1906,  the  county  court  considered 
and  ordered  that  the  time  for  creditors  to 
present  their  claims  against  said  estate  be 
and  the  same  was  thereby  extended  for  three 
months  from  December  28,  1905 — the  time 
previously  limited — and  it  was  therein  and 
thereby  further  ordered  that  such  claims  so 
to  be  presented  be  filed  and  heard  and  ad- 
Justed  by  the  county  court  on  April  10,  1906. 
From  the  order  the  administrator  duly  ap- 
pealed to  the  circuit  court  Said  matter  hav- 
ing been  brought  on  for  hearing  in  the  circuit 
court  upon  the  records  of  the  county  court 
duly  certified  to  the  circuit  court,  and  the 
cause  having  been  submitted  and  heard  on 
the  records  and  papers  oi  said  county  court 
herein  specified  solely — no  further  or  other 
proofs  having  been  introduced  by  either  par- 
ty— and  after  arguments  of  counsel,  the 
court  being  fully  advised.  It  was  ordered  and 
adjudged  by  the  circuit  court  that  the  said 
order  of  the  county  court  extending  the  time 
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for  creditors  to  file  tbelr  claims  against  said 
«tate  be  and  tlie  same  was  thereby  in  all 
things  affirmed  with  coata  taxed  at  $19.71  to 
be  paid  out  of  said  estate.  From  that  order 
and  Judgment  the  administrator  brings  this 
appeal. 

Voigt  &  Volgt,  for  appellant  F.  VoUratli, 
for  respondent 

OASSODAT,  a  J.  (after  stating  the  facts). 
The  statute  provides  that  "for  good  cause 
shown  and  upon  such  notice"  as  Is  therein 
prescribed,  "and  not  later  than  60  days  after 
the  expiration  of  tne  time"  originally  fixed 
for  the  presentation  of  claims,  "such  time  may 
be  extended"  by  the  county  court,  "but  not  be- 
yond two  years  from  the  date  of  the  letters" 
of  administration.  Section  3840,  Rev.  St 
1888h  Here  the  original  time  fixed  for  the 
presentation  of  claims  was  December  2S, 
1905,  and  the  order  extending  such  time  was 
made  less  than  00  days  thereafter.  There 
is  no  claim  that  the  petition  was  insufficient 
to  bring  the  case  within  the  statute.  It  is 
conceded  that  if  the  facts  therein  alleged  had 
been  established  by  proofs,  independently  of 
the  petition  Itself,  then  good  cause  would 
baTe  been  shown,  within  the  meaning  of  the 
statute.  The  claim  seems  to  be  that  such 
order  to  show  cause  based  upon  such  verified 
petition,  was,  at  most,  a  mere  notice  of  what 
the  claimant  proposed  to  prove  upon  the 
bearing.  Counsel  contend  that  as  the  allega- 
tions of  the  petition  were  not  substantiated 
by  proof  there  was  nothing  before  the  county 
court  on  which  its  order  extending  the  time 
could  be  based.  The  statute  qakes  no  such 
requirement  The  petition  was  verified  and 
so,  of  course,  the  facts  therein  alleged  were 
supported  by  the  oath  of  the  petitioner.  It 
was  certainly  competent  for  the  administra- 
tor to  admit  the  facts  so  alleged  By  demurrer 
or  otherwise.  In  so  far  as  the  administra- 
tor failed  to  controvert  such  facts,  they  were 
left  supported  by  the  oath  of  the  petitioner. 
The  evasive  answer  made  did  not  wholly 
destroy  the  probative  force  of  the  verified 
petition.  It  certainly  left  the  matter  for  the 
determination  of  the  county  court  Such  de- 
termination was,  to  a  certain  extent  a  mat- 
ter addressed  to  the  sound  discretion  of  that 
court  Such  has  been  the  ruling  under  a 
similar  statute  in  other  jurisdictions.  In 
re  Mills,  34  Minn.  286,  25  N.  W.  631;  State 
ex  rel.  v.  Probate  Court  67  Minn.  51,  69  N. 
W.  609,  908;  Walker  v.  Lyman's  Adm'r,  6 
Pick-  (Mass.)  458.  We  perceive  no  abuse  of 
discretion  in  the  case  at  bar. 

The  order  and  judgment  of  the  circuit 
oourt  is  affirmed. 


liONGWBMi  T.   MIEROW. 
(Supreme  Court  of  \^»con»in.    Dec.  4,  1906.) 

1.    EXECT3TOB8  AND  ADMINISTRATORS  —  ClAIMS 

AOAIRST  Dicedknt's  Estate— Amendmbnt. 

It  was  within  the  discretion  of  the  trial  court 

to  permit  the  amendment  of  a  claim  against  a 


decedent's  estate  to  show  an  agreement  of  de- 
ceased to  pay  at  his  death  for  services  rendered 
by  the  claimant  so  that  his  claim  therefor  was 
not  barred  by  llmitatlona  where  the  claim  as 
originally  presented,  tboagb  not  containing  any 
statement  of  such  agreement  included  enough 
to  suggest  that  it  was  based  on  an  agreement 
of  some  sort,  and  that  the  right  thereunder 
was  not  barred  by  limitations. 

[Ed.  Note. — For  cases  in  point  see  Ont  Dig. 
vol.  22,  Executors  and  Administrators,  g  817.] 

2.  Sake— Action — SurFiciENCY  of  Evidence. 
In  an  action  against  a  decedt^nt's  estate  on 
an  express  agreement  to  pay  for  services  render- 
ed to  the  decedent,  evidence  Iteld  to  sustain  a 
verdict  in  favor  of  plaintiff. 

Appeal  from  Circuit  (Jourt,  Monroe  Coun- 
ty; John  J.  Fruit  Judge. 

Action  by  Henry  C.  Mierow  against  Fran- 
ces Mlerow,  executrix  and  residuary  legatee 
of  the  estate  of  Henry  Mlerow.  Thomas 
C.  Longwell,  administrator,  substituted  as 
plaintiff  on  the  death  of  Henry  C.  Mlerow. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Action  to  recover  on  contract  Henry  C. 
Mlerow  filed  a  claim  In  the  county  court  for 
Monroe  county  against  the  estate  of  his 
father,  Henry  Mlerow,  which  was  in  process 
of  settlement.  There  were  two  Items  in  such 
claim,  viz.,  $900,  for  three  years'  work  per- 
formed for  the  deceased,  commencing  In 
1872  and  ending  in  1875,  and  $5,110,  for 
seven  years'  work,  commencing  In  1878  and 
ending  In  1895.  The  decision  in  the  county 
court  was  In  favor  of  the  plaintiff  and  due  . 
appeal  was  taken  therefrom  by  the  adverse 
party  to  the  circuit  court  for  Monroe  coun- 
ty, and  before  the  trial  there  the  claimant 
died  and  the  cause  of  action  was  duly  re- 
vived In  favor  of  his  personal  representative. 
Upon  an  objection  to  any  evidence  In  sup- 
port of  the  claim  being  made  on  the  trial 
by  the  executrix,  an  amendment  'was  al- 
lowed to  the  effect  that  the  second  Item  ac- 
crued pursuant  to  an  agreement  that  Henry 
C.  Mlerow  should  be  paid  for  his  labor  upon 
the  death  of  Henry  Mlerow.  That  was  duly 
excepted  to.  The  cause  was  submitted  to  the 
Jury  for  a  special  verdict  on  undisputed  evi- 
dence as  to  Henry  C.  Mlerow  having  worked 
on  his  father's  farm  for  the  period  covered 
by  the  second  Item  of  the  claim  and  a  con- 
flict of  evidence,  as  the  court  viewed  the 
matter,  as  to  whether  the  work  was  done 
under  an  express  agreement  that  it  should 
be  paid  for  at  the  death  of  Henry  Mlerow. 
It  was  claimed  on  the  part  of  the  plaintiff 
that  there  was  evidence  tending  to  show 
such  an  agreement  and  It  was  claimed  on 
the  part  of  the  executrix  that  the  evidence 
showed  that  no  agreement  was  made  to  pay 
for  the  work,  as  alleged,  but  that  it  was  per- 
formed by  Henry  C.  Mierow  as  a  tenant 
working  his  father's  farm  on  shares;  or  if 
there  was  any  agreement  at  all  to  pay  for 
the  work  it  was  to  do  so  by  leaving  Henry 
0.  Mlerow  property,  real  and  personal,  by 
wUL    The  Jury  found:  1.  Henry  O.  Mlerow 
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(lid  not  labor  on  his  father's  farm  from  1875 
till  be  left  the  same  In  1885  working  It  on 
shares.  2.  The  work  was  not  done  under  an 
agreement  that  the  same  should  be  paid  for 
by  Henry  Mlerow  leaylng  his  property,  real 
and  personal,  to  his  son  Henry  C.  Mlerow. 
3.  When  the  work  commenced  In  1878  Henry 
Mlerow  agreed  to  pay  his  son  for  the  tet- 
ter's work  at  the  former's  death.  4.  The 
reasonable  yalue  of  the  work  was  $1,225. 

Judgment  on  the  verdict  was  rendered  In 
plaintiff's  favor  and  the  defendant  appealed; 
due  proceedings  having  been  taken  to  save 
for  review  various  questions  and  among 
them  those  urged  upon  the  appeal,  as  Indi- 
cated In  the  opinion. 

Tborwald  P.  Abel  and  Hlgbee  &  Hlg- 
bee,  for  appellant  A.  H.  Smith  (F.  J.  Smith, 
of  counsel),  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  claim  as  presented  to  the  county  court 
and  to  the  circuit  court  did  not  contain  any 
statement  of  the  agreement  out  of  which  It 
originated,  yet  such  claim  Included  enough 
to  sug:gest  that  It  was  based  on  an  agree- 
ment of  some  sort  and  that  the  right  there- 
under was  not  barred  by  the  statute  of  limi- 
tations. In  view  of  this  and  the  liberal  rules 
In  respect  to  such  matters  in  county  courts 
and  the  treatment  of  the  filed  claim  as  a 
complaint  on  appeal  to  the  circuit  court  we 
are  constrained  to  hold  that  the  failure  to 
state  therein  facts  showing  expressly  a  cause 
of  action  which  accrued  within  six  years 
prior  to  the  death  of  Henry  Mlerow,  was  a 
matter  of  Indeflnlteness  rather  than  a  fatal 
defect  in  the  cause  of  action.  It  Is  quite 
likely  that  the  trial  court  took  that  view  In 
allowing;  the  Indeflnlteness  to  be  removed 
by  adding  to  the  writing  a  statement  that 
the  work  was  done  under  an  agreement  that 
It  should  be  paid  for  upon  the  death  of  Hen> 
ry  Mlerow.  In  any  event,  it  seems  that  It 
was  within  the  court's  discretion  to  allow 
the  amendment  and.  it  having  been  allowed, 
the  fact  that  it  was  not  formally  reduced 
to  writing  and  filed.  Inasmuch  as  the  cause 
proceeded  to  the  end  on  the  theory  that  It 
had  been  made,  Is  Immaterial.  Trial  courts 
have  a  very  broad  discretion  In  such  mat- 
ters as  this  court  has  often  said.  The  limits, 
generally  speaking,  are  that  the  form  of  the 
action  must  not  be  changed  from  one  in 
equity  to  one  at  law,  nor  from  one  on  con- 
tract to  one  sounding  in  tort  nor  contain  an 
Independent  cause  of  action  accruing  pend- 
ing the  suit,  and  the  amendment  must  be  In 
furtherance  of  justice  and  allowed  in  such 
manner  as  not,  in  a  legal  sense,  to  prejudice 
the  rights  of  the  adverse  party.  Gates  v. 
Paul.  117  Wis.  170,  94  N.  W.  65.  Subject  to 
such  limitations  the  power  of  amendment  is 
fenced  about  only  by  the  broad  limits  of 
Judicial  discretion,  so  long  as  the  cause  is 
under  the  control  of  the  court  Invoked  in 
respect  to  the  subject     Such  is  the  broad 


liberal  spirit  of  the  Code,  designed  in  all  Its 
parts  to  furnish  a  way  to  prevent  mistakea 
and  technicalities  from  efficiently  intcrferlns 
with  the  course  of  Justice^ 

The  test  to  be  applied  to  the  evidence  in 
solving  the  controversy  as  to  whether  there 
was  an  express  agreement  to  pay  for  the 
work  as  found  by  the  jury  Is  this:  Is  there 
room  In  the  evidence  for  reasonable  minds  to 
reasonably  differ  as  to  whether  there  was 
such  agreement  or  not  reasonable  doubts  In 
respect  to  the  matter  to  be  solved  in  favor 
of  the  decision  of  the  trial  Judge?  That  is 
elementary.  We  have  occasion  to  state  the 
rule  and  apply  It  so  frequently  that  it  would 
be  a  work  of  supererogation  to  do  more  than 
to  refer  thereto. 

This  class  of  cases  are  always  charactn'- 
ized  by  much  difficulty  as  regards  certain- 
ty in  the  evidence.  It  having  been  estab- 
lished as  the  settied  law  that  In  such  a  case 
an  express  agreement  to  pay  for  the  labor 
is  essential  to  a  recovery,  but  that  it  Is  com- 
petent to  establish  the  agreement  by  circnm- 
stantial  evidence  from  which  the  agreem^it 
Is  reasonably  inferable  (Estate  of  Kessler, 
87  Wis.  660,  59  N.  W.  129,  41  Am.  St  Rep. 
74;  Lrftgabel  v.  Belt,  108  Wis.  107,  83  N.  W. 
1111),  and  that  declarations  of  the  deceased 
together  with  suggestive  circumstances  may 
properly  be  regarded  at  controlling  (Leit- 
gabel  V.  Belt  supra),  it  Is  easy  to  see  how 
wide  the  door  is  open  for  the  introduction 
of  evidence  of  a  quite  unsatisfactory  char- 
acter, as  viewed  here,  but  of  sufficient  pro- 
bative force  that  this  court  In  face  of  a  deci- 
sion of  the  trial  court  who  beard  it  cannot 
condemn  it  as  not  being  worthy  of  any  cred- 
«ice  at  all.  Such  claims  as  this  are  com- 
monly established  by  the  circumstance  that 
the  work  vvas  actually  done  and  proof  by 
various  persons,  having  little  or  no  interest 
In  or  occasion  to  charge  their  minds  v^lth 
the  matter,  of  declarations  of  the  deceased 
made  to  them  on  the  subject  Tyler  v.  Bur- 
ringtoD,  39  Wis.  882;  Estate  of  Kessler,  su- 
pra. Generally  such  declarations  are  made 
In  casual  conversation  and  when  there  are 
many  Instances  testified  to  by  many  persons 
the  statements  of  the  difTerent  witnesses 
commonly  vary  quite  materially,  one  class 
testifying  in  general  to  declarations  Indi- 
cating the  existence  of  an  express  contract 
and  others  to  declarations  indicating  the  con- 
trary, and  the  two  classes  varying  more  or 
less  between  themselves,  making,  in  the  ulti- 
mate, a  confilct  which  leaves  the  truth  of 
the  matter,  as  the  case  Is  exhibited  In  a 
printed  record  of  the  trial,  quite  close  to 
the  border  line  of  mere  conjecture,  and  yet 
facing  the  decision  of  the  trial  court  and  ac- 
cording thereto  the  dignity  it  deserves  the 
duty  of  the  appellate  tribunal  be  quite  clear 
to  affirm  such  decision. 

In  this  case,  as  claimed  on  behalf  of  ap- 
pellant there  is  considerable  evidence  indi- 
cating that  Henry   O.  Ml^xtw  during  the 
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period  coyered  by  his  claim  labored  on  his 
father's  farm,  -working  the  same  on  shares. 
With  that  concession  it  Is  needless  to  refer 
to  the  evidence  In  detail,  If  there  be  other 
evidence  confiictlng  therewith,  Justifying 
sending  the  matter  to  the  Jury.  It  seems  that 
there  was  considerable  evidence  to  the  effect 
that  the  labor  was  performed  with  an  un- 
derstanding that  compensation  would  be 
rendered  therefor  by  a  provision  devising 
and  bequeathing  property,  and  evidence  sug- 
gesting with  more  or  less  force,  according 
to  the  standpoint  from  which  it  is  viewed, 
that  the  labor  was  performed  under  an  ex- 
press agreement  that  it  should  be  paid  for 
according  to  its  reasonable  value  at  the  death 
of  Henry  Mlerow.  There  was  testimony  by 
John  McCance  and  others  that  Henry 
Mierow  was  the  "boss"  of  the  farm,  as  the 
wltnesees  put  it,  and  his  son  Henry  C.  a  mere 
servant;  that  he  worked  like  any  hired  man 
and  that  the  father  directed  all  operations 
and  employed  and  paid  for  all  outside  help. 
There  was  evidence  by  Mrs.  Puis  and  others 
to  the  effect  that  Henry  Mlerow  said  to  or 
in  the  presence  of  each  that  Henry  C.  would 
be,  or  was  to  be,  paid  for  his  labor  at  the 
death  of  the  former;  that  such  was  the 
agreement,  as  one  witness  put  it  Now,  In 
view  of  this  evidence  and  the  evidence,  con- 
tradicted it  is  true  by  other  evidence,  that 
the  son  worked  for  his  father  seemingly 
like  any  hired  man  and  the  circumstance, 
as  to  which  there  Is  no  controversy,  that,  al- 
though he  left  the  farm  in  1895,  be  made  no 
claim  for  compensation  till  after  the  father 
died,  thereby  allowing  his  claim,  if  he  had 
one,  to  be  extinguished  by  the  statute  of  limi- 
tations, unless  the  nature  of  It  was  as  found, 
we  are  unable  to  say  that  the  trial  court 
was  manifestly  wrong  in  submitting  the 
cause  to  the  Jury  or  in  confirming  the  ver- 
dict. 

As  no  question  Is  raised  respecting  the 
reasonable  value  of  the  work,  as  found  by 
the  Jury,  the  foregoing  disposes  of  all  mat- 
ters material  to  the  appeal  in  favor  of  the 
respondent. 

The  Judgment  is  affirmed. 


LINDSAY  et  al.  ▼.  PRICKB. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

1.  Sales— Breach  of  Warbanty— Pleading 
— Demurrer. 

Where  a  contract  for  the  sale  of  a  traction 
engine  provided  that  all  warranties  by  the  seller 
should  be  void  upon  the  failure  of  the  buyer 
to  settle  according  to  agreement,  a  counterclaim 
to  an  action  by  the  seller,  pleading  the  breach 
of  a  special  warranty  and  denyinz  a  refusal  to 
make  settlement  according  to  the  agreement,  was 
good  against  demurrer. 

TBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  H  1239-124.5.1 

2.  Same— Construction  or  Contbaot^^Cohdi- 
TioN  OP  Warranty. 

A  contract  for  the  sale  of  a  traction  engine 
contained  a  special  warranty  as  to  its  capacit7, 
X09N.W.— «) 


and  in  another  portion  of  the  instmment  there 
was  a  general  warranty  as  to  material,  construc- 
tion, etc.,  followed  by  conditions  providing  that 
notice  of  the  failure  of  the  engine  to  fill  this" 
warranty  should  be  given  the  seller,  and  mak- 
ing possession  by  the  buyer  for  10  days  con- 
clusive evidence  of  the  fulfillment  of  the  war- 
ranty. Held,  that  these  conditions  had  no  refer- 
ence to  the  special  warranty. 

Ai^eal  from  Circuit  Court,  Manitowoc 
County ;  Michael  Kirwan,  Judge. 

Action  by  Edmund  J.  Lindsay  and  others 
against  O.  H.  Pricke.  Prom  an  order  over- 
ruling a  demurrer  to  defendant's  counter- 
claim, plaintiffs  appeal.    Affirmed. 

This  is  an  action  of  replevin  to  recover  pos- 
session of  a  traction  engine  delivered  to  de- 
fendant. The  complaint  alleges  that  on  the 
22d  day  of  August,  1905,  defendant  entered 
into  the  following  contract  with  plaintiffs: 
"Dated  at  Newton,  August  22,  1905.  Lind- 
say Brothers,  Milwaukee,  Wis.  Please  fur- 
nish or  ship  for  the  imderslgned,  on  or  about 
August  25th,  1905,  to  C.  H.  Fricke,  at  New- 
ton, Wis.,  the  following  machinery:  One 
18-horse  Russell  traction  engine,  with  18-inch 
road  wheels  with  diagonal  cleets,  and  one 
headlight,  and  150  foot  of  8-lnch  4-ply  gaudy 
thresher  belt  Without  oil  pump  in  place  of 
lub.  Also  fixtures  and  free  extras,  as  pro- 
vided In  current  price  list  We,  the  under- 
signed, agree  to  receive  the  above  subject  to 
the  conditions  named  below,  to  pay  the 
freight  and  charges  tt^ereon  from  Milwaukee, 
and  further  agree  to  pay  to  your  order,  on 
the  arrival  of  the  goods  at  the  place  above 
named,  the  stun  of  eight  hundred  and  fifty 
dollars,  as  follows :  Our  note,  due  November 
15,  1905,  $850.00;  and  one  16-horse  second- 
band  Rummely  compound  traction  engine 
complete  on  board  of  cars  at  Newton,  Wis. 
Notes  to  bear  Interest  from  November  15, 
1905,  at  6  per  cent,  to  be  given  on  your 
blanks,  payable  at  Savings  Batik,  Manitowoc, 
Wis.,  and  we  agree  to  give  as  security  a 
chattel  mortgage  on  the  goods  purchased, 
and,  further:  The  above  engine  Is  to  be 
guarantied  to  pull  a  36x60  Avery  separator 
on  the  road  or  while  threshing.  As  a  con- 
dition hereof,  it  is  fully  understood  and 
agreed:  (1)  That  this  order  is  given  subject 
to  the  acceptance  of  Lindsay  Bros.,  and  that 
no  promises,  whether  of  agent  or  employ^  or 
attorney.  In  respect  to  the  payments,  securi- 
ty, or  to  the  machinery  named,  will  be  con- 
sidered binding  unless  made  in  writing  and 
ratified  by  Lindsay  Bros.  (2)  That  title  to 
said  goods  shall  not  pass  imtil  settlement  is 
accepted  by  Lindsay  Bros.  (3)  That  any 
change  of  any  one  or  more  of  these  terms, 
or  any  addition  to  or  alteration  of  this  or- 
der, may  be  made  by  any  one  or  more  of  us 
with  the  consent  of  Lindsay  Bros.,  and  that 
any  and  all  of  such  changes  or  additions 
shall  in  no  wise  release  us,  or  any  of  us,  from 
liability  of  this  order.  (4)  That  the  above 
articles  are  warranted  to  be  of  good  material, 
well  made,  and,  with  proper  management, 
capable  of  doing  as  good  work  as  any  similar 
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article  made  In  the  nnlted  States.  If  said 
machinery,  or  any  part  thereof,  shall  fall 
to  fill  this  warranty,  written  notice  shall  be 
given  to  Lindsay  Bros.,  Milwaukee,  Wis.,  and 
to  the  party  through  whom  the  machinery 
was  purchased,  stating  wherein  it  falls  to 
f\ll  the  warranty,  and  time,  opportunity,  and 
Vendly  assistance  given  to  reach  the  ma- 
.•Mnery  and  remedy  any  defects.  If  the  de- 
fective machinery  cannot  then  be  made  to 
Ul  the  warranty.  It  shall  be  returned  Im- 
mediately by  the  undersigned  to  the  place 
cvhere  received,  and  another  furnished  on 
the  same  terms  of  warranty,  or  money  and 
lotes  to  the  amoimt  repres«ited  by  the  de- 
fective machinery  shall  be  returned,  and  no 
further  claim  be  made  on  Lindsay  Bros. 
Ck>ntinued  possession  for  ten  days  after  first 
use  shall  be  conclusive  evidence  that  the  war- 
ranty is  fulfilled  to  the  full  satisfaction  of 
the  undersigned,  who  agree  thereafter  to 
make  no  further  dalm  on  Lindsay  Bros.,  un- 
der this  warranty.  In  case  any  casting  fall, 
through  defect  in  its  material,  during  the 
first  season,  such  defective  piece  shall  be  re- 
placed without  charge,  except  freight  or  ex- 
press charges ;  but  on  any  claim  for  replace- 
ment of  defective  castings  the  defective  piece 
shall  be  presented  to  Lindsay  Bros.,  or  to  the 
dealer  through  whom  the  machinery  was  or- 
dered, and  shall  clearly  show  the  defects. 
Defects  or  failure  in  one  part  shall  not  con- 
demn or  be  grounds  for  claiming  renewal,  or 
for  the  return  of  any  other  part  It  is  ex- 
pressly agreed  as  a  condition  of  this  war- 
ranty, that  the  cylinder  speed  of  threshers 
shall  not  exceed  1,200  revolutions  per  minute ; 
that  the  driving  of  any  Independent  stacker, 
or  any  other  device  not  furnished  with  the 
thresher,  from  any  part  of  same,  shall  in- 
validate this  warranty  as  regards  such 
thresher,  unless  such  attachment  shall  be  ap- 
proved by  Lindsay  Bros.,  and  such  stacker 
be  operated  without  change  of  speed,  or  Im- 
peding the  operation  of  any  part  of  the 
thresher.  This  warranty  shall  not  include 
levers  for  horse  powers,  nor  will  any  be  re- 
placed on  account  of  breakage.  All  warran- 
ties to  be  Invalid  and  void  in  case  the  ma- 
chinery Is  not  settled  for  according  to  above 
agreement,  when  delivered,  or  If  this  warran- 
ty Is  changed,  whether  by  erasure,  addition, 
or  waiver.  Warranty  rendered  void  shall  be 
restored  only  by  an  agreemnt  In  writing. 
Where  special  attachments,  saws,  or  belting 
are  ordered  and  famished,  the  manufactur- 
ers' warranty  only  Is  extended.  Postofflce, 
Manitowoc,  Wch.  Ave.,  1802.  C.  H.  Fricke 
ISeal.]  Witness:  F.  Kohl."  The  complaint 
further  alleges  that  the  plaintiffs  duly  per- 
formed the  contract  on  their  part,  delivered 
the  property  to  defendant,  and  defendant 
took  possession  of  the  same  and  delivered 
to  plaintiffs  the  secondhand  engine;  that  de- 
fendant refused  to  give  the  note  for  $850 
as  required  by  the  contract,  and  refused  to 
make  payment  on  November  15,  1905;  that 
before  action  plaintiffs  duly  demanded  pos- 


session of  the  property  bo  sold,  which  was 
refused. 

Defendant  answered,  admitting  that  he  en- 
tered into  the  contract,  the  demand  and  re- 
fusal to  deliver  the  engine  to  plaintiffs,  and 
denied  generally  the  other  allegations  of  the 
complaint  Defendant  by  way  of  ooonter- 
clalm  set  up  the  contract  with  plaintiffs; 
the  delivery  of  his  secondhand  engine;  that 
plalntifls  under  their  contract  guarantied 
the  engine  furnished  to  be  of  sufficient  pow- 
er to  haul,  run,  and  operate  defendant's  sep- 
arator; that  defendant,  before  execution  of 
said  contract  required  the  following  special 
warranty  to  be  Inserted  therein :  "The  above 
engine  is  to  be  guarantied  to  pull  a  36x60 
Avery  separator  on  the  road  or  while  thresh- 
ing"— and  relied  upon  the  same  in  making 
said  purchase;  that  said  engine  was  not 
powerful  enough  to  run  or  operate  his  sep- 
arator; that  the  engine  delivered  by  plain- 
tiffs to  defendant  was  not  In  compliance  with 
said  warranty,  and  was  not  powerful  enough 
to  operate  his  separator;  that  defendant 
notified  plaintiffs  and  their  agent  that  said 
engine  was  not  In  compliance  with  the  guar- 
anty, and  that  plalntUfs  sent  a  representlve 
to  defendant  who  gave  defendant  instruc- 
tions respecting  the  management  of  said  en- 
gine, and  claimed  and  represented  that  by 
following  such  Instructions  the  engine  would 
prove  powerful  enough,  and  would  comply 
with  said  warranty,  and,  relying  upon  such 
representations,  defendant  continued  to  use 
said  engine  and  followed  such  Instmctions, 
but  said  engine  remained  and  continued  not 
powerful  enough,  and  defendant  again  noti- 
fied plaintiffs  of  such  fact  and  plaintiffs  on 
September  11,  1905,  sent  two  men,  who  claim 
ed  to  be  experts,  and  they  endeavored  to 
remedy  the  defects,  but  failed ;  that  thereup- 
on defendant  again  notified  plaintiffs  that  he 
would  not  accept  said  engine,  and  that  it  was 
not  as  guarantied,  and  offered  to  return  the 
same;  that  plaintiffs  again  represented  that 
said  engine  was  powerful  enough  to  haul, 
run,  and  operate  defendant's  separator,  and 
that  they  would  place  it  in  condition  so 
to  do,  and,  relying  upon  said  representations, 
defendant  continued  to  use  said  engine,  and 
on  September  22,  1905,  plaintiff  sent  another 
man,  who  claimed  to  be  an  expert  and  could 
put  said  engine  In  condition  to  comply  with 
the  warranty,  and  said  man  remained  with 
defendant  from  September  22d  to  September 
30th  endeavoring  to  place  said  engine  in  con- 
dition and  to  make  It  comply  with  said  war- 
ranty, but  failed.  The  counterclaim  further 
alleges : 

"That  upon  said  failure  said  defendant 
again  notified  said  plaintiffs  that  he  would 
not  accept  said  engine,  that  it  was  not  as 
represented  and  as  guarantied,  and  offered  to 
return  said  engine,  but  plaintiffs  again  repre- 
sented and  claimed  to  defendant  that  said 
engine  would  be  made  powerful  enough  to 
haul,  run,  and  operate  said  separator,  and 
that  they  would  make  it  so,  and  requested 
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said  defendant  to  continue  to  use  It,  and  that 
defendant  continued  to  use  it  until  October 
10,  1006,  when  plalntlSa  again  sent  a  man  to 
the  defendant  to  place  the  said  engine  in 
condition  to  be  i)owerfnl  enough  to  haul,  run, 
and  operate  defendant's  said  separator,  but 
said  man  did  nothing  with  said  engine,  but 
told  said  defendant  that.  If  said  engine  was 
remodeled  by  placing  some  more  pipe  into  It, 
It  would  then  be  powerful  enough  to  haul, 
run,  and  operate  defendant's  said  separator ; 
that  Immediately  after  that  defendant  again 
notified  plaintiffs  that  he  would  not  accept 
said  engine,  because  It  was  not  as  represented 
and  guarantied,  and  because  it  was  not  pow- 
erful enough  to  haul,  run,  and  operate  defend- 
ant's said  separator,  and  then  defendant  con- 
tinued to  use  said  engine  to  complete  some 
Jobs  he  agreed  upon,  and  where  the  farmers 
had  relied  upon  his  promise  to  come  and  do 
their  tlireshlng,  until  the  14th  day  of  October, 
1905,  upon  which  day  he  ceased  to  use  said 
engine  and  has  not  used  It  since.  That  said 
engine,  at  the  time  of  its  delivery  by  plaintiffs 
to  defendant, 'and  at  no  time  since  said  deliv- 
ery, was  as  represented  and  guarantied,  but, 
on  the  contrary,  was  not  as  represented  and 
guarantied,  and  never  was  powerful  enough 
to  haul,  run,  and  operate  said  defendant's 
separator  while  threshing  grain.  That  the 
reason  why  be  continued  to  use  said  engine 
was  because  the  platatifFs  claimed  and  repre- 
sented to  defendant  that  said  engine  was 
powerful  enough  and  could  be  made  powerful 
enough  to  haul,  run,  and  operate  his  said 
separator,  and,  relying  upon  said  representa- 
tions, he  believed  that  said  plaintiffs  would 
make  said  engine  powerful  enough  to  so  haul, 
ran,  and  operate  his  said  separator,  and  for 
no  other  reason  whatever.  That  soon  after 
said  October  14,  1906,  defendant  called  upon 
the  plaintiffs  at  the  city  of  Milwaukee,  Wis., 
and  then  and  there  again  notified  them  that 
said  engine  was  not  as  represented  and  as 
guarantied ;  that  It  was  not  powerful  enough 
t»  haul,  run,  and  operate  his  said  separator, 
and  offered  to  return  said  engine,  headlight, 
and  belt  to  said  plaintiffs,  and  then  and  there 
demanded  of  said  plaintiffs  an  engine  that 
was  powerful  enough  to  haul,  run,  and  oper- 
ate bis  said  separator  properly,  as  agreed  in 
said  contract,  but  said  plaintiffs  refused  to 
famish  said  defendant  another  engine,  and 
still  refuse  so  to  do ;  that  upon  such  refusal 
to  furnish  defendant  another  engine,  one 
powerful  enough  to  haul,  run,  and  operate 
said  separator,  this  defendant  offered  to  re- 
tarn  said  engine  to  plalotlffs,  and  demanded 
of  them  the  return  of  bis  own  engine  or  the 
value  thereof,  but  this  the  said  plaintiffs 
refused  to  do,  and  still  refuse  to  do.  That  up 
to  this  time  said  plaintiffs  have  failed,  neglec- 
ted, and  refused  to  furnish  to  said  defendant 
an  engine  powerful  enough  to  haul,  run,  and 
operate  his  said  separator,  and  hare  failed, 
neglected,  and  refused  to  return  to  said  de- 
fendant his  own  engine  by  him  delivered  to 
them  as  hereinbefore  alleged,  or  to  pay  the 


value  thereof.  That  the  property  sold  by 
said  plaintiffs  to  said  defendant,  by  reason 
of  said  engine  not  being  as  represented  and 
guarantied,  and  not  being  powerful  oiongh 
to  haul,  run,  and  operate  defendant's  said 
separator,  was  then  and  there  worth  less  than 
the  sum  to  be  paid  therefor,  and  less  than 
It  would  have  been  worth  If  the  capacity  and 
condition  it  was  warranted  to  be,  by  the  sum 
of  six  hundred  fifty  dollars.  That,  by  reason 
of  said  engine  not  being  powerful  enough  to 
haul,  run,  and  operate  defendant's  said 
separator,  said  defendant  lost  much  valuable 
time,  and  was  greatly  annoyed  and  incon- 
venienced thereby,  and  lost  a  great  amount 
of  business,  all  to  his  damage,  the  sum  of  two 
hundred  dollars.  That  defendant  never  re- 
fused to  make  settlement  with  said  plaintiffs, 
but  always  was  ready,  and  is  now  ready,  to 
make  settlement  with  them,  provided  they 
furnish  him  the  engine  required  by  said  con- 
tract That  by  reason  of  the  premises  this 
defendant  claims  a  lien  upon  said  engine 
delivered  him  for  the  sum  of  six  hundred 
dollars,  the  value  of  the  engine  delivered  by 
him  to  plaintiffs,  which  said  plaintiffs  refused 
and  still  refuse  to  pay.  That  by  reason  of 
the  premises,  this  defendant  was  damaged 
and  misled  to  his  damage  as  follows:  (1) 
Six  hundred  dollars,  the  value  of  his  engine, 
delivered  to  plaintiffs  by  defendant  as  part 
payment  under  said  contract  (2)  Two  hun- 
dred dollars,  the  value  of  bis  time  lost  by 
reason  of  said  engine  not  being  as  represented 
and  guarantied,  and  his  annoyance,  Inconven- 
ience, and  loss  of  business.  (3)  Six  hundred 
fifty  dollars,  the  difference  in  the  value  of 
the  property  sold  to  defendant  by  plaintiffs, 
as  it  was  at  the  time  of  the  delivery,  and  as 
It  would  have  been  had  it  been  as  represented 
and  warranted.  That  no  part  of  said  damage 
has  ever  been  paid  by  said  plaintiffs  to  said 
defendant  and  the  whole  thereof  is  now  due 
and  owing  said  defendant  from  said  plaintiffs. 

"Wherefore  defendant  demands  Judgment 
of  this  court,  and  against  said  plaintiffs :  ( 1 ) 
That  plaintiffs  take  nothing  In  this  action. 
(2)  That  defendant  have  and  recover  of  said 
plaintiffs  the  sum  of  fourteen  hundred  fifty 
dollars,  damages  as  aforesaid,  together  with 
interest  from  August  22,  1906.  (8)  That  de- 
fendant have  Judgment  against  said  plaintiffs 
for  the  costs  of  this  action." 

The  plaintiffs  demurred  to  the  counterclaim 
for  want  of  facts  sufilcient  to  constitute  a 
cause  of  action,  and  because  the  cause  of 
action  stated  was  not  pleadable  as  a  counter- 
claim. The  court  below  overruled  the  de- 
murrer, with  leave  to  plaintiffs  to  reply  with- 
in 20  days,  on  payment  of  $10  costs.  From 
the  order  overruling  demurrer,  this  appeal 
was  taken. 

J.  B.  Wildlsh,  for  appellants.  A-  P.  Bchen- 
Ian,  for  respondent 

KERWIN.  J.  (after  stating  the  facts). 
The  contention  on  the  part  of  counsel  for  ap- 
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pellants  to  reverse  the  order  overrallng  tbe 
demurrer  to  the  defendant's  counterclaim  is 
that  It  appears  from  the  oounterclaim  (J.) 
that  defendant  failed  to  settle  for  the  ma- 
chine as  provided  In  the  contract,  and  there- 
fore all  warranties  became  void ;  (2)  that  de- 
fendant failed  to  return  the  engine,  but  ac- 
cepted It,  and  therefore  has  no  claim  for  dam- 
ages. The  counterclaim,  on  demurrer,  must 
stand  or  fall  upon  the  allegations  thereof.  It 
Is  alleged  therein  that  the  defendant  never  re- 
fused to  make  settlement  for  the  engine,  and 
this  all^atlon  is  a  verity  upon  this  appeaL 
Therefore  all  other  questions  discussed,  as  to 
whether  defendant  was  bound  to  make  settle- 
ment, if  demanded,  need  not  be  considered. 
It  is  alleged  that  the  special  guaranty  in- 
serted In  the  first  part  of  the  contract,  to  the 
effect  that  the  engine  Is  guarantied  to  pull 
a  36x60  Avery  separator  on  the  road  or  while 
threshing,  was  so  Inserted  in  the  contract  at 
the  special  instance  and  request  of  the  defend- 
ant, and  that  in  making  the  contract  of  pur- 
chase he  relied  upon  said  guaranty.  It  is 
further  alleged  that  this  guaranty  was  brok- 
en, and  that  the  engine  was  not  capable  of 
pulling  the  separator  mentioned,  in  conse- 
quence of  which  defendant  sustained  dam- 
ages. So  it  Is  very  plain  from  tbe  allegations 
of  the  counterclaim  that  there  was  a  breach 
of  this  special  warranty,  entitling  the  defend- 
ant to  damages,  and  it  is  not  rendered  void 
by  tbe  other  clause  in  the  contract  to  the  ef- 
fect that  all  warranties  shall  be  void  If  the 
machinery  Is  not  settled  for,  because  the  coun- 
terclaim alleges  that  the  defendant  never  re- 
fused to  make  settlement,  which  averment  Is 
consistent  with  other  allegations  of  the  coun- 
terclaim. 

But  it  is  claimed  that  It  appears  from  the 
allegattons  of  the  counterclaim  that  the  de- 
fendant never  returned  the  engine,  but,  on 
tbe  contrary,  accepted  it,  and  that  under  the 
contract  he  was  bound  to  comply  with  the 
provision  requiring  notice  to  be  given  and 
opportunity  furnished  to  piaintifFs  to  remedy 
tbe  defects,  and,  if  not  made  to  fill  the  war- 
ranty, the  engine  should  be  returned  immedi- 
ately, and  that  he  failed  to  comply  with  this 
provision  and  accepted  the  engine,  and  there- 
fore has  no  claim  for  damages.  It  is  plain 
from  tbe  allegations  of  the  counterclaim  and 
the  terms  of  the  contract  referred  to  therein 
and  set  up  in  the  statement  of  facts  that  the 
engine  was  sold  with  the  special  guaranty 
to  the  effect  that  It  would  pull  a  36x60  Avery 
separator,  and  for  a  breach  of  this  guaranty 
the  defendant  Is  entitled  to  damages,  or,  In 
case  he  has  not  accepted,  he  may  rescind,  the 
contract  return  the  engine,  and  recover  the 
consideration  paid.  But  it  is  said  by  plain- 
tiffs that  under  the  contract  defendant  had  no 
election,  that  the  provisions  of  the  contract 
respecting  notice  and  return  were  exclusive 
and  must  be  strictly  complied  with,  and  that 
defendant  not  only  failed  to  comply  with  such 
provisions,  but  accepted  the  engine,  and  there- 
fore has  no  remedy. 


The  question  turns  upon  the  construction 
of  the  contract  of  purchase.  In  addition  to 
the  warranty  heretofore  mentioned.  It  con- 
tains a  warranty  to  the  effect  that  the  arti- 
cle Is  of  good  material,  well  made,  and  with 
proper  management  capable  of  doing  as  good 
work  as  any  similar  article  made  in  tbe 
United  States,  and  that.  If  said  machine  shall 
fall  to  fill  "this"  warranty,  written  notice 
shall  be  given  to  the  plaintifiF,  and  to  the 
party  through  whom  the  machinery  was  pur- 
chased, stating  wherein  it  failed  to  fulfill  the 
warranty,  and  opportunity  and  assistance 
given  to  remedy  the  defects,  and,  if  tbe  ma- 
chinery cannot  then  be  made  to  fill  tbe  war- 
ranty, It  shall  be  returned  inmiediately  and 
another  furnished  on  the  same  terms  of  war- 
ranty, or  mon^  refunded,  and  that  continued 
possession  for  10  days  after  first  ase  shall 
be  conclusive  evidence  that  the  warranty  is 
fulfilled.  It  is  very  plain  that  this  warranty 
is  entirely  separate  and  distinct  from  the  spe- 
cial warranty  in  the  first  part  of  the  contract 
to  the  effect  that  the  engine  would  pull  the 
separator.  This  latter  warranty  makes  no 
mention  whatever  of  the  capacity  of  the  en- 
gine, and  the  conditions  to  be  complied  with 
clearly  have  no  reference  to  the  first  war- 
ranty. In  other  words,  it  is  only  in  case  of  a 
breach  of  the  warrant  respecting  being  of 
good  material,  well  made,  and  capable  of  do- 
ing good  work  that  the  defendant  was  obli- 
ged to  give  the  notice  and  comply  with  the 
conditions  specified  in  the  contract,  because 
by  its  language  such  conditions  refer  excln- 
slvely  to  this  warranty,  and  not  to  tbe  ^>ecial 
warranty  stated  in  the  first  part  of  the  con- 
tract to  the  effect  that  the  engine  is  guaran- 
tied to  pull  a  36x60  Avery  separator  on  the 
road  or  while  threshing.  There  is  no  allega- 
tion in  the  counterclaim  that  there  was  any 
breach  of  this  latter  warranty,  but  simply 
a  breach  of  the  first;  and.  there  being  no  con- 
dition attached  to  the  first  warranty  respect- 
ing notice  or  return,  tbe  ordinary  rules  of 
damages  with  regard  to  breach  of  warranty 
apply.  It  Is  very  clear  from  the  contract 
that  the  defendant  was  not  obliged  to  give 
notice  or  return  In  case  of  breach  of  the  first 
warranty  specified  in  the  contract,  to  the  ef- 
fect that  the  engine  would  pull  the  separator. 

It  is  claimed  by  counsel  for  appellant  that 
the  allegations  of  the  counterclaim  show  an 
acceptance  of  tbe  engine.  True,  tbe  counter- 
claim alleges  that  after  defendant  discovered 
that  the  engine  was  not  in  compliance  with 
the  warranty,  and  notice  given  that  he  would 
not  accept  it,  he  used  It  for  a  few  days  to 
finish  up  some  work;  but  it  also  appears 
from  other  allegattons  that  the  reason  he 
used  the  engine  was  that  he  expected  plain- 
tiffs would  remedy  the  defects  and  make  It 
comply  with  the  warranty,  as  they  bad  re- 
peatedly promised  and  attempted  to  do.  It 
is  not  altogether  clear,  upon  the  allegations 
of  the  counterclaim,  whether  defendant  ac- 
cepted the  engine  or  not  If  he  did  not  tie 
bad  two  remedies — either  to  rescind  the  coa- 
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tract,  becanse  of  breach  of  warranty  and  re- 
turn tbe  machine  and  recover  consideration 
paid,  or  r«taln  It  and  recoup  his  damBges  for 
breach  of  warranty.  But  It  Is  unnecessary 
to  determine  upon  this  appeal  whether  tbe 
counterclaim  shows  an  acceptance  of  the  en- 
gine or  not,  and  we  do  not  so  determine,  be- 
cause in  any  event  the  defendant,  for  a 
breach  of  the  special  warranty  to  the  effect 
that  the  engine  was  powerful  enough  to  pull 
a  36x60  Avery  separator,  was  entitled  at 
least  to  recoup  his  damages,  whether  be  was 
entitled  to  the  otber  remedy  or  not 

It  is  unnecessary  to  discuss  the  cases  re- 
ferred to  by  counsel  for  appellant,  because  it 
Is  very  plain  that  the  facts  in  this  case  clearly 
distinguish  it  from  the  cases  cited.  Here  the 
counterclaim  is  based  upon  a  breach  of  a  spe- 
<dal  warranty,  without  any  conditions  at- 
tached thereto,  and  therefore,  whether  de- 
fendant accepted  the  engine  or  not,  he  Is  en- 
titled to  recoup  his  damages.  The  conditions 
reflecting  the  second  warranty  set  out  in  the 
contract  apply  exclusively  to  that  warranty 
and  have  no  reference  to  the  first  It  fol- 
lows, therefore,  that  the  order  of  the  court 
below  was  right,  and  must  be  affirmed. 

The  order  overruling  the  demurrer  to  the 
counterclaim  ia  affirmed. 


liUETZKB  et  al.  v.  ROBERTS  et  al. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

1.  Cancellation  o»  Instruments— Corpoba- 
TiONS  —  Stock  Subscriptions  —  Actions  — 

EvlDBItCK. 

In  an  action  to  cancel  a  corporate  stock 
subscription  note,  evidence  helfi  to  sustain  a 
finding  that  two  of  the  persons  whose  names 
were  signed  to  the  subscription  contract  as 
purchasers  of  shares,  were  not  bona  fide  pnr- 
chasers,  but  signed  with  the  express  understand- 
ing between  tnem  and  the  payees  of  the  note 
that  they  should  not  be  liable. 

2.  Cobpobations  —  Validity   of   Subsobip- 
TiONS— Misrepresentations. 

Where  a  corporate  stock  subscription  con- 
tract provided  that  no  signature  should  be  bind- 
ing until  bona  fide  subscribers  for  30  shares  had 
been  obtained,  and  plaintiffs  were  induced  to 
sign  notes  for  their  subscription  by  the  pro- 
moters' misrepresentation  that  80  shares  had 
been  subscribed  for,  the  contract  never  became  a 
binding  agreement,  and  was  therefore  insuffi- 
cient to  support  the  notes. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
TOl.  12,  Corporations,  §S  244^252.] 

8.  Same  —  Matbriaxitt  of  Misbepbesenta- 

noNS— Reliance  on. 

A  corporate  stock  subscription  contract  pro- 
vided that  none  of  the  signers  should  be  liable 
unless  and  until  subscribers  for  30  shares  of 
stock  were  obtained.  The  promoters  sut>se<)aent- 
ly  induced  plaintiffs  to  sign  notes  for  the  sub- 
scription, on  the  representation  that  bona  fide 
subscribers  for  30  shares  had  been  obtained,  and 
that  those  whose  names  were  not  signed  when 
plaintiff  signed,  were  either  reajy  and  willing 
to  sign  the  notes,  or  if  thev  did  not  do  so,  to 
pay  for  their  shares  in  cash.  Hrld,  that  such 
representation  was  material,  on  which  plaintiffs 
were  entitled  to  rely. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {{  244r-252.] 


4.  Savb. 

Where  plaintiffs  were  Induced  to  sign  stock 
8ul>8cription  notes  by .  material  fa'se  represen- 
tations of  promoters  of  the  corporation,  that 
the  whole  contemplated  capital  stock  had  been 
subscribed  in  good  faith,  and  that  the  subscrib- 
ers who  would  not  sign  the  notes  were  willing 
to  sign  or  pay  their  subscriptions  in  cash,  the 
falsity  of  such  representations  constituted  a 
fraud  which  rendered  the  transaction  voidable 
as  between  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  »  244-258.] 

6.  Judgment— Personal   Judgment  —  Jubis- 

DICTION— Bebvice. 

Where,  after  substituted  service  of  sum- 
mons defendants  aj^peared  and  answered  gener- 
ally, denying  plaintiff's  allegations  of  fraud,  and 
insisting  on  tbe  validity  of  the  note  sued  on, 
without  raising  any  question  as  to  the  rights  of 
transferrees  in  the  notes,  such  appearance  jus- 
tified the  court  in  rendering  whatever  personal 
judgment  against  them  was  warranted  by  the 
evidence  adduced  within  the  issues  litigated. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  §§  24-30.] 

6.  Cancellation  of  Instruments  —  Reten- 
tion OF  Jurisdiction— Legal  Relief. 

Where,  in  an  action  for  the  cancellation 
of  certain  notes  for  fraud,  tbe  court  found  that 
plaintiffs  had  ground  to,  and  did,  believe,  at 
the  time  tbe  action  was  commenced,  that  the 
payees  of  the  notes  owned  and  held  them,  that 
the  plaintiffs  properly  demanded  that  the  notes 
be  brought  into  court  and  annulled,  and  that 
such  defendants,  through  their  wrongful  and 
fraudulent  acts  had  transferred  the  notes  to 
N.,  who  in  turn  transferred  them  to  defendant 
bank,  both  of  whom  were  bona  fide  purchasers 
for  value,  by  reason  of  which  equitable  relief 
could  not  be  granted,  the  court  properly  retain- 
ed the  case  for  the  purpose  of  awarding  a  per- 
sonal judgment  for  damages  against  the  payees. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  {{  118-120.] 

7.  Fraud— Damages. 

AVhere  plaintiffs  were  induced  to  execute 
notes  by  fraud,  and  the  payees  thereafter  trans- 
ferred them  to  bona  fide  purchasers  for  value, 
plaintiffs  were  entitled  to  recover  from  such 
payees  the  face  value  of  the  notes  with  inter- 
est, without  waiting  until  they  had  made  actual 
payment  of  the  notes  to  the  bolder. 

[Ed,  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fraud,  {  29.] 

Appeal  from  Circuit  Court,  Manitowoc 
County;  Michael  Klrwan,  Judge. 

Action  by  Charles  Luetzke  and  others 
against  Austin  Roberts  and  others.  From  a 
decree  in  favor  of  plaintiffs,  defendant 
Roberts  and  certain  otber  defendants  appeal. 
Affirmed. 

An  action  to  cancel  and  annul  three  promis- 
sory notes,  executed  by  the  plaintiffs  to  tbe 
defendants,  Roberts,  Legget  and  Hanen,  who 
were  copartners,  doing  business  under  tbe 
name  of  "Westfleld  Importing  Company"  of 
Westfield,  Ind.  The  defendant  John  Gutman 
signed  tbe  notes.  Upon  his  refusal  to  join 
as  plaintiff  In  the  action  he  was  made  a  de- 
fendant The  defendants  Schmltz,  Burke, 
and  Cralte  were  attorneys  for  Roberts,  Leg- 
get,  and  Hanen  and  were  joined  as  parties  in 
tbe  action  upon  the  ground  that  plaintiffs 
believed  tbe  notes  in  question  were  1q  their 
possession  as  such  attorneys.  They  with 
their  principals  were  temporarily  restrained 
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from  transferring  or  parting  with  tlie  pos- 
session of  the  notes.  The  defendants  Alton 
P.  Nave  and  the  "Citizens'  National  Bank," 
a  foreign  corporation,  after  the  action  had 
been  begun,  petitioned,  as  bona  flde  owners  of 
tlie  notes,  to  be  made  parties  defendant,  and 
by  order  of  the  court  they  were  allowed  to 
intervene,  and  were  made  parties  defendant, 
whereupon  they  appeared  generally  In  the 
action  and  served  their  answers.  Before 
trial,  the  complaint  and  answers  were  sev- 
erally amended  at  dltTerent  times.  These 
need  not  be  particularly  recited.  After  trial, 
upon  notice,  the  complaint  was  further 
amended  to  conform  to  proof  received  with- 
out objection,  to  the  effect  tliat  the  principal 
defendants  had  'secured  the  subscriptions  of 
plaintiffs  and  others  for  shares  in  the  pro- 
posed company  upon  the  representation, 
promise,  and  agreement  with  them;  that 
they  would  expressly  warrant  the  horse  to 
be  sound  and  free  from  disease.  The  court's 
findings  cover  the  facts  of  the  case  sufficient- 
ly to  present  the  questions  ui>on  which  error 
Is  assigned  upon  this  appeal.  The  material 
facts  found  by  the  court  are  as  follows:  In 
January,  1903,  the  defendants  Roberts,  Leg- 
get,  and  Hanen  were  copartners  and  con- 
tinued so  until  after  this  action  was  com- 
menced. They  were  engaged,  under  their 
firm  name,  in  the  buying  and  selling  of 
horses,  their  principal  place  of  business  being 
Westfleld,  Ind.  B.  M.  O'Connell  was  their 
agent,  and  as  such  agent  exhibited  their 
horse,  named  "Fusil,"  to  the  plaintiffs  and 
others  at  the  villages  of  Valders  and  St. 
Nazlanz  in  Manitowoc  county,  for  the  pur- 
pose of  making  a  sale.  To  make  a  sale  of 
the  horse,  O'Connell  presented  to  plaintiffs 
and  others  a  subscription  agreement  of  the 
tenor  following:  "We^  the  undersigned  sub- 
scribers, realizing  the  necessity  of  Improv- 
ing our  stock,  do  hereby  agree  to  pay  the 
Westfleld  Importing  Company  $100  for  each 
share  in  the  Fercheron  Horse  Company  now 
being  formed  at  Valders,  Wis.,  to  buy  one 
Percheron  stallion  of  the  Westfleld  Importing 
Co.,  of  Westfleld,  Ind.  Capital  stock,  $3,000. 
Name  of  horse,  PusU.  No.  31,679  (48,057). 
Payments  to  be  made,  one-third  in  one  year, 
one-third  in  two  years,  one-third  in  three 
years,  security  by  Joint  notes  with  Inetrest 
or  by  cash."  He  solicited  subscriptions  to 
the  undertaking,  and  secured  plaintiffs'  as- 
sent and  subscriptions  "upon  an  understand- 
ing and  agreement  between  each  of  them  re- 
spectively, and  the  Westfleld  Importing  Com- 
pany that  no  signature  to  said  contract 
would  be  binding  until  bona  flde  subscribers 
thereto  for  30  shares  had  been  obtained  by 
said  Westfleld  Importing  Company."  Prior 
to  February  28,  1903,  plaintiffs  were  Informed 
by  O'Connell  that  he  had  secured  bona  flde 
subscriptions  to  the  written  contract  for  the 
30  shares.  Relying  upon  such  representa- 
tion as  true  and  correct,  plaintiffs  signed  and 
executed  three  promissory  notes,  each  for 
$1,000,    In   form,   to    wit:    "$1,000.00.   Feb- 


ruary 28th,  1903.  Sixteen  months  after 
date,  for  value  received,  we  or  either  of  us. 
promise  to  pay  the  Westfleld  Importing  Co., 
or  order,  $1,000.00  at  the  Manitowoc  Savings 
Bank,  with  Interest  at  6%  per  annum,  inter- 
est payable  annually."  The  two  otbo*  notes 
were  payable,  respectively,  in  two  and  three 
years  and  four  montlis  after  date.  Elleven 
of  the  persons,  who  were  represented  to 
plaintiffs  as  subscribers  to  the  subscription 
contract  for  shares  In  the  horse,  refused  to 
sign  these  notes  after  plaintiff  had  signed 
them,  and  the  Importing  company  has  never 
collected  or  enforced  payment  from  them  up- 
on their  alleged  subscriptions.  An  action 
was  instituted  against  one  of  such  sub- 
scribers, Knut  Berg,  by  the  company  to  re- 
cover $100,  the  amount  of  one  share  in  the 
Percheron'  Horse  Company,  which  action 
terminated  by  entry  of  Judgment  dismissing 
the  complaint  on  June  22,  1003,  the  date  the 
Instant  action  was  begun.  Two  of  the  al- 
leged subscribers  to  shares  in  the  Percheron 
Horse  Company,  named  Alfson  and  Nelson, 
were  not  In  fact  bona  flde  subscribers,  though 
their  names  were  on  the  subscription  c<mi- 
tract  They  had  signed  and  made  their  sub- 
scriptions upon  the  express  oral  understand- 
ing and  agreement  between  them  and  O'Con- 
nell, as  agent  of  the  Importing  company,  that 
such  subscriptions  were  not  to  hold  them  to 
liability  on  the  contract  It  was  further 
represented  by  the  agent  O'Connell  to  these 
plaintiffs  that  no  signature  to  these  notes 
would  be  binding  until  every  subscriber  to 
the  shares  in  the  Percheron  Horse  Company 
bad  signed  them,  or,  in  lieu  of  signing  these 
notes,  had  paid  their  shares  in  cash.  To  the 
other  plaintiffs  In  this  action,  It  was  repre- 
sented that  all  the  other  subscribers  would 
sign  these  notes  or  pay  their  subscriptions  in 
cash,  and  that  such  payments,  to  apply  on 
the  purchase  price,  would,  in  case  of  de- 
fault, be  enforced  against  them  severally. 
Plaintiffs  relied  on  this,  but  none  of  these 
conditions  have  been  performed,  nor  has  the 
Importing  company  enforced  such  payments. 
The  court  also  found  that  the  representation 
by  O'Connell,  to  the  effect  that  he  had  ob- 
tained subscriptions  for  30  shares  of  $100 
each  in  the  prox)osed  Fercheron  Horse  Com- 
pany, was  in  fact  untrue,  that  he  knew  it  to 
be  false,  and  that  plaintiffs  believed  it  to  be 
true,  relied  on  it,  and  were  thereby  induced 
to  execute  the  notes.  It  was  also  found 
that  plaintiffs  had  good  reason  to  believe 
and  did  believe  that  the  defendants — co- 
partners in  the  Importing  company  at  the 
time  this  action  was  commenced — had  these 
notes,  and  had  not  sold,  pledged,  or  hypothe- 
cated them  or  any  of  them ;  that  plaintiffs  be- 
fore action  offered  the  horse  In  question  to 
these  defendants  and  demanded  the  return 
of  the  notes ;  and  that  defendants  refused  to 
receive  him  and  have  bo  refused  to  receive 
him  ever  since,  and  have  not  returned  the 
notes  to  plaintiffs.  Plaintiffs,  therefore,  have 
been  compelled  to  keep,  feed,  and  care  for  the 
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horse  ever  atnce,  and  sncb  feed  and  care  Is 
found  to  be  worth  $12  per  month.  The 
court  found  upon  the  Issues  that  the  defend- 
ants Nave  and  the  Citizens'  National  Bank 
became  the  holders  and  owners  of  these  notes, 
In  good  faith,  before  maturity,  and  without 
notice  or-  knowledge  of  any  Infirmity  as  to 
their  validity,  and  that  plalntlfts  were  liable 
thereon  to  such  defendants,  but  that,  as  be- 
tween plaintiffs  and  the  defendants  Roberts, 
Legget,  and  Hanen,  the  notes  were  fraudulent 
and  of  no  effect,  and  that  they  had  fraudu- 
lently and  wrongfully  transferred  them  under 
clrcomstances  which  enabled  the  transferees 
to  collect  and  enforce  them  against  plain- 
tiffs to  their  damage  to  their  face  amounts, 
namely,  the  sum  of  $3,000,  with  interest 
from  their  date.  Upon  these  findings  the 
court  held  that  the  equitable  relief  prayed 
for  In  the  complaint  could  not  be  awarded, 
but  It  retained  the  action  and  awarded  the 
only  relief  available  to  plaintiffs,  namely,  a 
recovery  of  damagres  In  the  sum  of  $3,000, 
with  interest,  and  costs  of  the  suit  From 
this  judgment,  the  defendants  Roberts,  I<eg- 
get,  and  Hanen  appeal. 

Burke  &  Craite,  for  appellants.  A.  U 
Hougen  and  Nash  ft  Nash,  for  respondents. 

SIBBECKBR,  J.  (after  stating  the  facts). 
Error  is  assigned  upon  the  court's  finding 
that  two  of  the  parties,  appearing  on  the  sub- 
scription contract  as  purchasers  of  two 
shares  in  the  company  about  to  be  organized 
for  the  purchase  of  the  horse,  were  not  bona 
fide  purchasers,  but  tliat  they  had  made  such 
subscription  with  the  express  understanding, 
between  them  and  the  defendants  who  owned 
the  horse,  that  they  were  not  to  be  liable  on 
such  8ul>scrIptlonB.  The  evidence  adduced 
on  this  Issue  is  conflicting,  but  we  can  find 
no  such  clear  preponderance  of  the  evidence 
In  support  of  appellants'  claim  as  to  warrant 
reversing  the  conclusion  of  the  trial  court 
thereon.  The  effect  of  the  transaction  can 
scarcely  be  in  doubt  in  view  of  the  conditions 
under  which  the  plaintiffs  appended  their 
signatures  to  the  subscription  agreement 
The  court  finds  the  fact,  by  consent  of  coun- 
sel for  all  the  parties  to  the  action,  that 
"plaintiffs  [signed]  the  subscription  contract 
for  a  share  or  shares  of  stock  in  the  proposed 
horse  company,  upon  an  understanding  and 
agreement  between  each  of  them,  respective- 
ly, and  the  Westfleld  Importing  Company 
that  no  signature  to  said  contract  would  be 
binding  until  bona  fide  subscribers  thereto 
for  thirty  shares  had  been  obtained  by  said 
Westfleld  Importing  Company." 

An  all  important  fact  to  plaintiffs  was  that 
all  the  persons  represented  as  l)elng  subscrib- 
ers to  this  ondertaklng  would  be  mutually 
bound  to  pay  the  $3,000  purchase  money  of 
the  horse,  hence  their  Insistence  that  they 
were  not  to  be  liable  on  the  subscriptions  im- 
til  the  mutual  agreement  was  subscribed  by 
bona  fide  subscribers  under  the  agreemeilt 


with  defendants.  When  defendants  present- 
ed a  list  of  persons,  some  of  whom  were  not 
subscribers,  and  thereby  Induced  plaintiffs 
to  execute  the  notes  in  question,  their  action 
was  a  wrong,  fraudulent  In  its  nature,  and 
rendering  the  transaction  based  on  It  void  as 
against  plaintiffs.  The  result  is  that  the 
subscription  contract,  pursuant  to  which  the 
notes  were  given,  never  became  a  binding 
agreement  on  the  bona  fide  subscribers,  and 
therefore  could  not  be  a  valid  basis  for  the 
notes.  It  is  urged  that  the  false  representa- 
tion by  defendants'  agent,  to  the  effect  that 
all  subscribers  to  the  subscription  contract, 
who  had  not  signed  the  notes  when  plaintiffs 
executed  them,  would  sign  them  or  pay  their 
amount  in  cash,  and  in  case  of  their  refusal, 
payment  would  be  «)forced,  wag  not  a  de- 
claration on  which  plalntlflEs  could  rely  as 
a  condition  to  executing  the  notes  In  ques- 
tion. This  Is  urged  uj>on  the  ground  that  It 
was  merely  an  expression  of  opinion  con- 
cerning the  probable  course  of  business,  and 
was  not  a  positive  statement  of  fact  We 
cannot  accede  to  this  claim.  The  statement 
was  that  the  parties,  whose  names  were  on 
the  subscription  contract,  and  who  had  not 
signed  the  notes  when  plaintiffs  executed 
them,  were  then  ready  and  willing  to  become 
Joint  makers  of  the  notes,  and  that  If  they 
did  not  so  sign  the  notes,  that  they  would 
pay  in  cash  for  the  shares  for  which  they 
had  apparently  subscribed.  These  representa- 
tions would  be  a  material  consideration  in 
inducing  plaintiffs  to  obligate  themselves  to 
Join  in  the  purchase  of  the  horse,  and  they 
no  doubt  were  thereby  induced  to  sign  the 
notes.  Their  falsity  being  shown  it  makes 
the  representation  a  fraudulent  one  and  ren- 
ders the  transaction  voidable.  We  deem  well 
founded  the  trial  court's  conclusion  that  these 
fraudulent  acts  infected  the  whole  transac- 
tion, and  rendered  voidable  the  notes  given 
by  plaintiffs  to  the  defendants  Roberts,  Leg- 
get,  and  Hanen. 

It  Is,  however,  claimed  that  the  court  erred 
In  awarding  Judgment  for  damages.  The  ac- 
tion is  one  planted  In  equity,  demanding  can- 
cellation of  the  notes  upon  the  ground  of 
fraud.  Appellants  contend  in  the  first  place 
that,  since  the  service  of  the  summons  on  the 
principal  defendants  was  by  substituted  serv- 
ice, the  action  must  be  treated  as  one  in  rem, 
and  no  personal  Judgment  could  properly  be 
rendered  against  them.  The  summons  was 
served  as  claimed,  bat  It  appears  that  these 
defendants  appeared  In  the  action  and  an- 
swered generally  in  the  case,  denying  the  al- 
legations of  fraud,  and  insisting  upon  the 
validity  of  the  notes;  and  raised  no  question 
by  their  answer  as  to  the  rights  of  transferees 
of  the  notes.  With  such  an  answer  they  ap- 
peared at  the  trial  and  litigated  all  the  is- 
sues raised  by  their  answer.  This  appear- 
ance gave  the  court  Jurisdiction  of  them  per- 
sonally, and  empowered  It  to  render  whatever 
personal  Judgment  was  warranted  by  the 
facta  and  circumstances  adduced  within  the 
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litigated  Issues  of  tbe  cause.  Tbe  effect  of 
Buch  appearance  Is  to  waive  the  want  of  per- 
sonal jurisdiction  nnder  substituted  service, 
and  operates  to  confer  jurisdiction  as  to  them, 
and  thus  changes  the  character  of  the  pro- 
ceeding from  one  in  rem  to  one  In  personam. 
Pennoyer  v.  Neff,  95  U.  S,  714,  24  L.  Ed. 
565;  Upper  Mississippi  Transportation  Co.  y. 
Whlttaker,  16  Wis.  220;  Heeron  v.  Beck- 
wlth,  1  Wis.  17;  Heidenheim  v.  Sprague,  5 
Wis.  258,  and  cases  in  note;  Jarvls  v.  Bar- 
rett, 14  Wis.  591;  Anderson  v.  Cobum,  27 
Wis.  558;  Damp  v.  Town  of  Dane.  29  Wis. 
419;  German  Mntnal  Farmer  Fire  Ins.  Ck). 
T.  Decker,  74  Wis.  556,  43  N.  W.  500 ;  2  Enc. 
PI.  &  Pr.  646  et  seq.,  waiver  of  defective  serv- 
ice. Appellants  further  urge  that  if  the  conrt 
acquired  jurisdiction  of  the  persons  of  these 
defendant,  it  had  no  authority  to  enter  a 
personal  judgment  against  them,  because  such 
an  adjudication  improperly  determines  rights 
of  the  parties  wholly  outside  of  the  issues 
presented.  The  court  found  that  plaintiffs 
had  ground  to  and  did  believe,  at  the  time 
this  action  was  commenced,  that  these  de- 
fendants Roberts,  Legget,  and  Hanen  owned 
and  held  these  notes;  that  they  bad  not 
pledged  or  hypothecated  them ;  that  they  pro- 
perly demanded  that  defendants  be  command- 
ed to  bring  them  into  court  to  cancel  and  an- 
nul them;  and  that  these  defendants,  through 
their  further  wrongful  and  fraudulent  acts, 
had  transferred  them  to  the  defendant  Nave, 
that  he  in  turn  transferred  them  to  the  de- 
•fendant  bank,  and  that  both  of  them  were 
bona  fide  purchasers  for  value;  that  no  re- 
lief of  an  equitable  nature  is  now  available, 
and  that  tbe  only  relief  now  available  to  off- 
set plaintiffs'  liability  on  the  notes  Is  a 
pecuniary  compensation.  These  facts  pre- 
sent a  case  wherein  the  equitable  relief 
sought  cannot  be  awarded,  and  the  only 
remedy  available  is  the  one  of  damages.  This 
brings  the  case  within  tbe  principle  follow- 
ed in  a  number  of  decisions  of  this  court, 
where  the  cause  was  retained  and  such  legal 
remedy  awarded  as  the  facts  and  circum- 
stances proven  justified.  In  tbe  case  of  Cole 
V.  Getzlnger,  96  Wis.  559,  71  N.  W.  75,  in 
treating  of  this  subject  it  is  said:  "It  ap- 
pears to  be  well  settled  that  where  a  court  of 
equity  obtains  jurisdiction  for  tbe  purpose  of 
granting  some  distinctively  equitable  relief, 
such  as  •  •  *,  the  rescission  or  cancella- 
tion of  some  Instrument,  and  it  appears  from 
facts  disclosed  at  the  hearing,  but  not  known 
to  the  plaintiff  when  he  brought  bis  suit  that 
the  special  relief  prayed  for  has  l>ecome  im- 
practicable, and  the  plaintiff  is  entitled  to 
the  only  alternative  relief  possible — of  dam- 
ages— the  court  may,  and  generally  will.  In- 
stead of  compelling  the  plaintiff  to  Incur  the 
double  expense  and  trouble  of  an  action  at 
law,  retain  the  cause,  decide  all  the  issues 
Involved,  and  decree  the  payment  of  mere 
compensatory  damages  [Pomeroy,  Eq.  Jur.  } 
287];  especially  since,  by  the  Code,  the  dis- 
tinction between  courts  of  law  and  courts  of 


equity  has  been  abolished."  Hall  t.  Dela- 
plaine,  5  Wla  206,  68  Am.  Dec.  67;  Hopkins  v. 
Oilman,  22  Wis.  476;  Combs  y.  Scott,  76  Wis. 
662,  45  N.  W.  532;  Stevens  t.  Coates,  101  Wis. 
669,  78  N.  W.  180;  Gates  v.  Paul.  117  Wis. 
170,  94  N.  W.  55.  It  Is  urged  that  compensa- 
tory damages  cannot  be  awarded  because 
they  are  not  ascertainable  under  the  facts 
found,  and  that  plaintiffs  must  wait  until 
they  have  made  actual  payment  of  the  notes. 
This  contention  cannot  be  sustained.  Tbe 
court  properly  held  that  these  notes  in  tbe 
hands  of  bona  fide  purchasers  for  valne  es- 
tablished a  liability  according  to  their  terms 
against  these  plaintiffs,  and  that  snch  liabil- 
ity was  measured  by  the  amount  they  call  for 
on  their  face,  with  interest  We  deem  this 
tbe  correct  measure  of  damages  in  the  case, 
and  within  the  principle  of  the  case  of  Lyle 
V.  McCormick  Co..  108  Wis.  81,  84  N.  W.  18. 
51  L.  R.  A.  906. 

These  considerations  are  decisive  of  the 
questions  presented.  We  And  no  error  In  the 
record. 

Judgment  afiSrmed. 


EVANS   V.   CRAWFORD   COUNTY   FARM- 
ERS' MUT.  FIRE  INS.  CO. 

(Supreme  Court  of  Wisconsin.    Dec.  4.  1908.) 

1.  Vendob  and  PuBcnASEB— Tbansfeb  or  Ti- 

TLB. 

In  a  transfer  of  realty  by  operation  of  law 
the  transition  occurs  when  the  last  act  req- 
uisite thereto  takes  place  regardless  of  the  date 
of  the  agreement,  if  there  be  one,  to  which  ail 
acts  in  that  regard  are  referable. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  48,  Vendor  and  Purchaser,  {!  85,  320,  376w] 

2.  Same. 

In  case  of  a  transfer  of  realty  pursnant 
to  a  prior  agreement  the  rlKhts  of  tbe  parties  as 
to  stranirers  in  the  absence  of  any  agreement 
to  the  contrary  between  snch  parties  are  refer- 
able to  tbe  actual  transition  of  the  property. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §g  428-432.] 

3.  INSUBANCE— TBANSFEB   OF  TITLE. 

In  case  of  an  agreement  to  transfer  land 
on  which  there  is  a  bailding.  the  owner  being 
insured  against  loss  thereof  by  fire  and  a  de- 
struction of  such  building  after  snch  agreement 
and  subsequently  a  consummation  of  snch  agree- 
ment as  to  what  remains,  in  tbe  alMence  of  any 
contract  to  the  contrary,  as  regards  the  insurer, 
the  right  to  recover  for  the  loss  is  in  the  execu- 
tory vendor. 

lEi.  Note.— For  cnses  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  $§  1439,  1440.1 

4.  Vendob  and  Pttrciiaseb  —  Tbarsixb  of 
Title. 

The  doctrine  of  relation  operates  to  carry 
a  transfer  of  realty  back  to  the  agreement  to 
which  it  is  referable  so  far  as  necessary  to  pro- 
tect the  equitable  rights  of  the  vendee  but  stran- 
gers to  the  transaction  cannot  claim  any  bene- 
fit thereof. 

fBM.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  48.  Vendor  and  Purchaser,  U  85,  818-32i), 
428-432.] 

5.  Husband  and  Wifb— Aoehct  of  Wife. 

If  a  husband  absents  himself  from  home, 
keeping  his  whereabouts  unknown  and  leaving 
his  property  wholly  under  tbe  care  of  his  wife 
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•he  la  his  agent  by  implication  of  law  (ex 
necessitate)  to  do  those  things  which  customarily 
are  delegated  to  wives  having  such  charge  of 
property.  Beyond  that  the  wife  cannot  bind 
the  hushand  as  his  general  agent  regardless  of 
whether  her  act  to  that  end  be  judicious  or 
not  from  a  business  standpoint. 

[B}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  26,  Husband  and  Wife,  S§  135-144.] 

6.  Same— Extent  of  Aoenct. 

The  authority  of  a  wife  as  agent  for  her 
hnsband  by  implication  of  law  does  not,  under 
any  drcumstancea,  extend  to  selling  and  con- 
veying his  real  estate. 

iEM.  Note. — For  cases  in  point  see  Cent.  Dig. 
.  26,  Husband  and  Wife,  H  135-144.] 

7.  Same— Rathtoation  by  Husband. 

The  rule  that,  if  a  wife  contracts,  assum- 
ing to  act  for  her  husband,  so  that  the  benefit 
comes  to  his  hands  and  he  does  not  disavow 
within  a  reasonable  time,  he  Is  bound  as  having 
authorized  the  contract  does  not  apply  to  acts 
of  the  wife  where  the  benefit  comes  to  her.  In 
snch  circumstances,  as  to  general  contracts, 
ratification  by  some  affirmative  act  with  knowl- 
edge of  the  facts  recognimng  the  wife  as  having 
had  authority  to  make  the  agreement  is  neces- 
sary to  bind  the  husband. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §§  1.35-144.] 

8.  iNSUKANCEi— Proofs   of   Loss— Who    Mat 
Makk. 

If  a  wife  is  left  in  charge  of  insured  proi>- 
erty  and  a  loss  occurs  and  the  husband  from 
the  circomstances  of  his  situation  cannot  be 
reached  so  as  to  enable  him  to  make  the  proofs 
of  loss,  the  wife  may  do  so  by  implied  appoint- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  §  1325 ;  vol.  20,  Husband  and 
Wife,  Si  135-144.] 

9.  Same— E^BAUD  bt  Agent. 

An  agent,  ez  necessitate,  to  make  proofs  of 
loss  under  an  insurance  policy  ha«  no  apparent 
authority  beyond  ftiat  necessary  to  effect  the 
object  of  the  implied  appointment.  If  in  mak- 
ing the  proofs  she  commits  a  fraud  it  does 
not  become  that  of  the  husband  unless  he  be- 
comes a  party  to  the  deceit  by  ratifying  her  act 
with  knowledge  of  the  facts. 

SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  28,  Insurance,  SS  1362-1366.] 

10.  Same— False  Sweabino  bt  Aoent. 

The  terms  of  an  insurance  policy  provid- 
ing that  false  swearing  of  the  assured  In  mak- 
ing the  proofs  of  loss  shall  avoid  the  policy  does 
not  apply  to  an  agent  ez  necessitate  to  make 
such  proofs,  unless  the  principal,  with  knowl- 
edge of  the  facts,  ratifies  the  agent's  act. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {{  1362-1366.] 

11.  Same— Pabtt  to  Fbaud. 

In  case  of  the  commission  of  a  fraud  by 
an  agent  as  above  sQgi;ested  and  the  husband 
seeks  to  enforce  the  policy  in  good  faith  ac- 
cording to  the  proofs,  he  does  not  become  a 
party  to  the  deceit  by  the  mere  fact  that  he 
has  knowledge  of  the  claim  of  the  insurer.  So 
long  as  he  proceeds  reasonably,  in  good  faith, 
to  enforce  his  claim  he  is  not  a  participant  in 
the  fraud  of  the  agent  by  ratification. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  SS  1362-1306.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Crawford 
Gonnty;   George  Clementson,  Judge. 

Action  by  Frank  I.  Evans  against  the 
Crawford  County  Farmers'  Mutual  Fire  In- 
surance Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 


Action  to  recover  on  an  Insurance  policy. 
The  complaint  was  In  due  form  for  the  re- 
covery of  loss  by  fire  insured  against  by  tlie 
contract  contained  In  the  policy.  The  de- 
fendant answered,  among  other  things,  that 
plaintiff  had  no  Insurable  Interest  in  the 
dwelling  house,  which  was  Insured  for  $600, 
and  that  be  forfeited  all  right  to  recover  by 
reason  of  false  swearing  la  making  proofs 
of  loss.  The  policy  contained  conditions  on 
both  of  such  subjects.  The  evidence  was  to 
the  effect  that  plaintiff  purchased  the  farm 
upon  which  the  dwelling  bouse  Insured  was 
located  at  the  agreed  price  of  $4,600, 
$600,  being  paid  down  and  the  vendor,  A. 
J.  Haggerty,  giving  plaintiff  a  land  contract 
In  the  usual  form.  The  plaintiff  went  into 
Ijossesslon  and  made  permanent  improve- 
ments on  the  farm  to  the  value  of  about 
$1,000.  About  a  year  and  a  half  after  the 
purchase  was  made,  during  which  time  plain- 
tiff i)ald  Interest  to  the  amount  of  $240,  it 
was  agreed  between  the  parties  to  the  con- 
tract and  one  Kane  that  the  latter  should 
take  a  deed  of  the  premises  from  Haggerty 
and  make  a  new  land  contract  to  the  plain- 
tiff similar  to  the  one  made  by  Haggerty, 
and  that  the  former  should  be  substituted 
for  the  latter.  That  agreement  was  carried 
out.  The  new  contract  bearing  date  October 
8,  1901,  or  about  six  months  prior  to  the  ac- 
tual transaction  between  Kane,  plaintiff  and 
Haggerty.  January  23,  1902,  plaintiff  took 
out  the  insurance  p<rflcy  through  the  agency 
of  Mr.  Kane,  Insuring  the  dwelling  house 
for  $600,  the  honsehold  furniture  therein 
and  household  goods  for  $3(X),  and  provisions 
to  the  amoimt  of  $50.  Several  months  there- 
after plaintiff  received  an  Injury  from 
which  blood  poisoning  set  In  and  he  left 
home  and  remained  away,  his  whereabouts 
being  unknown,  for  attout  a  year,  when  it 
was  discovered  that  he  was  being  cared  for 
as  an  insane  person  in  an  asylum  at  Dan- 
ver,  Mass.  Some  time  thereafter  ho  recover- 
ed his  normal  condition  and  returned  to  his 
home.  During  his  absence  and  on  March  1, 
1903,  taxes  upon  the  land  and  interest  upon 
the  land  contract  being  In  default  and  Mrs. 
Evans  being  somewhat  embarrassed  in  re- 
spect to  caring  for  the  property,  Mr.  Kane 
proposed  to  give  her  $100,  for  a  surrender 
of  the  property  to  him.  She  expressed  a 
willingness  to  accept  the  proposition  upon 
condition  of  her  having  till  April  1,  1903,  to 
distx>se  of  her  personal  property,  Mr.  Kane 
to  deposit  the  $100,  with  Thomas  Coughlln 
and  ^e  to  deposit  with  him  the  land  con- 
tract and  to  vacate  the  premises  In  30  days, 
the  money  and  contract  to  be  then  deliver- 
ed to  the  parties  entitled  thereto.  The  mon- 
ey and  contract  were  deposited  accordingly, 
but  the  contract  was  not  deposited  till  after 
the  flre  occurred.  Mrs.  Evans  subsequently 
took  the  $100,  and  Mr.  Kane  took  the  con- 
tract Proofs  of  loss  under  the  policy  were 
made  by  Mrs.  Evans  as  agent  for  her  hus- 
band, aided  by  Mr.  SIme,  president  of  the 
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defendant  company.  Before  plaintiff  return- 
ed she  commenced  an  action  In  his  name  to 
recorer  the  loss.  After  such  return  the  lit- 
igation was  conducted  by  his  direction.  The 
cause  was  submitted  to  the  Jury  for  a  spe- 
cial verdict  containing  questions  agreed  up- 
on by  counsel  to  cover  the  matters  In  con- 
troversy. The  verdict  rendered  was  as  fol- 
lows: 

"1.  Did  tlM  plaintiff's  wife,  Mary  -  Evans 
knowingly  and  with  Intent  to  defraud  the 
defendant  company,  make  any  false  state- 
ments In  the  proofs  of  loss  submitted  to 
the  defendant  company,  In  regard  to  the 
Amount,  value,  or  condition  of  any  of  the 
property  damaged  or  destroyed  by  the  fire 
on  March  5,  1903? 

"Answer.    No. 

"2.  Did  the  plaintiff  keep  a  good  ladder 
of  sufficient  length  to  reach  the  roof  of  his 
dwelling  house  in  the  immediate  vicinity  of 
said  house? 

"Answer.    Yes. 

"8.  If  you  answer  the  second  question  "yes' 
answer  this  question:  Was  said  ladder  in 
the  Immediate  vicinity  of  said  bouse  at  the 
time  of  the  fire? 

"Answer.    Yes. 

"4.  Was  the  plaintiff's  dwelling  house  pro- 
vided with  a  scuttle  or  other  means  of  reach- 
ing the  under  side  of  the  roof  from  the  in- 
side of  the  house? 

"Answer.  Yes. 

"6.  If  the  court  should  finally  decide  upon 
your  findings  and  the  law  applicable  to  this 
case  that  the  plaintiff  is  entitled  to  recover, 
at  what  sum  do  you  assess  the  value  of  the 
personal  property  damaged  or  destroyed  by 
said  fire  to  wit : 

"A.  At  what  sum  the  household  furniture? 

"Answer.  $51.20. 

"B.  At  what  sum  upon  the  wearing  ap- 
parel? 

"AnswCT.  $60. 

"O.  At  what  sum  upon  the  bedding? 

"Answer.  $25. 

"D.    At  what  upon  the  provisions? 

"Answer.  $25." 

Defendant's  counsel  moved  the  court  to 
change  the  answer  to  the  first  question  from 
"No"  to  "Yes"  and  to  strike  out  the  answer 
to  the  fifth  question,  and  for  judgment  in 
favor  of  the  defendant  on  the  verdict  as  so 
corrected.  As  an  alternative  defendant's 
counsel  moved  the  court  upon  the  exceptions 
taken  on  the  trial  to  set  aside  the  verdict 
and  grant  a  new  trial,  and  further  to  set 
aside  the  verdict  and  grant  a  new  trial  up- 
on various  other  exceptions  specified.  The 
motions  were  overruled.  Thereafter  judg- 
ment was  rendered  in  favor  of  the  plaintiff 
according  to  the  special  verdict  and  the  de- 
fendant appealed. 

Graves  &  Earll  and  Chas.  H.  Schweizer, 
for  appellant  Grotophorst,  Evans  &  Thomas, 
and  Howe  &  Oilman,  for  respondent. 


MARSEUIiL,  J.  (after  stating  the  facts). 
Respondent  was  the  owner  of  the  land  on 
which  the  dwelling  house  mentioned  in  tbe 
policy  was  situated  when  the  insurance  was 
effected.  He  was  in  possession  thereof  under 
a  land  contract,  was  not  in  default  and  had 
made  some  payments  on  such  contract,  and 
also  had  made  valuable  improvements  on  tbe 
land.  The  equitable  ownership  was  in  him, 
the  legal  title  only  being  in  his  vendor  in 
trust  to  secure  the  unpaid  purchase  money. 
That  made  him  to  all  Intents  and  purposes 
the  owner  of  the  premises,  his  interest  being 
of  sufi3cient  dignity  to  satisfy  tbe  calls  of  a 
policy  as  to  the  interest  of  tbe  insured  being 
entire,  unconditional  and^,  sole  ownership. 
Johannes  v.  Standard  Fire  Office  (Umlted) 
of  London,  70  Wis.  196,  36  N.  W.  298,  IS  Am. 
St  Rep.  169 ;  Wolf  v.  Theresa  Village  Mutual 
Fire  Ins.  Co.,  115  Wis.  4U2,  91  N.  W.  1014. 
That  situation  was  not  efficiently  changed 
prior  to  the  destmctloz^  of  the  dwelling 
house  by  fire,  unless  the  contract  right  to 
such  property  was  theretofore  extinguished 
by  the  acts  of  respondent's  wife.  Thus  far 
there  does  not  seem  to  be  any  controversy  in 
the  case. 

It  follows  that  when  Mrs.  Evans  proposed 
to  Mr.  Kane,  the  then  executory  vendee,  to 
surrender  her  husband's  interest  in  the  land 
for  $100.00,  upon  condition  of  her  lieing  al- 
lowed till  the  first  day  of  the  succeeding 
April  to  dispose  of  the  personal  property 
thereon,  and  the  deposit  was  made  with  a 
mutual  agent  of  the  $100.00,  by  Mr.  Kane, 
and  of  the  land  contract  by  Mrs.  Evans, 
she  to  draw  the  money  and  Kane  to  obtain 
tbe  contract  upon  surrender  of  tbe  property 
being  made,  respondent  was  the  owner  of 
such  property  and  such  ownership  was  not 
subject  to  extinguishment  except  by  act  or 
operation  of  law  or  by  deed  or  conveyance 
in  writing  subscribed  by  him  or  by  bis  law- 
ful agent  thereunto  authorized  in  writing. 
Section  2302,  Wis.  St  1898.  An  authorized 
surrender  of  tbe  contract  to  Kane  and  de- 
livery of  possession  of  the  premises  to  him 
and  acceptance  thereof  with  Intention  to 
extinguish  the  contract  right*  would  have 
satisfied  the  requisites  of  the  statute  as  to 
transfer  by  operation  of  law. 

It  is  contended  by  appellant's  counsel  that 
the  agreement  and  deposit  of  the  money  be- 
fore the  fire  and  of  the  agreement  and  the 
withdrawal  of  the  money  by  Mrs.  Evans  and 
abandonment  of  the  land  by  her  after  the 
fire,  satisfied  all  the  requisites  of  a  trans- 
fer of  an  interest  in  realty  by  operation  of 
law  as  of  the  date  of  tbe  agreement  so  that 
when  the  property  was  destroyed  plaintiff 
had  no  insurable  interest  therein  and  so 
could  not  legitimately  recover  on  the  policy. 

Now,  assuming  for  the  moment  that  Mrs. 
Evans  had  authority  to  dispose  of  her  hus- 
band's realty,  as  it  is  claimed  she  did,  we 
are  unable  to  see  that  there  was  a  trans- 
fer thereof  before  the  fire,  and  how  a  trans- 
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fer  tbereafter  could  antedate  the  fire  and 
supersede  the  cause  of  action  on  the  policy 
which  became  fixed  thereby,  subject  to  oon- 
dltions  precedent  as  to  enforcing  the  same, 
Is  not  perceived.  If  the  position  of  ap^pel- 
lant  be  correct  then  la  any  case  where 
the  owner  of  land  on  which  there  is  a  build- 
ing Insured  against  loss  by  fire  gives  a  con- 
tract to  another  to  sell  the  property  to  him, 
the  sale  to  t>e  consummated  at  a  time  stated 
but  in  the  meantime  such  owner  to  remain 
in  possession,  and  before  the  time  arrives 
for  such  consummation  the  building  Is  de- 
stroyed by  flre,  If  the  parties  see  flt  to  carry 
out  their  agreement,  nevertheless,  and  do  so, 
neither  one  of  them  can  recover  for  the  loss. 
The  new  one  cannot  because  he  was  not 
the  one  Insured,  and  the  former  cannot, 
though  he  owned  the  property  at  the  time 
of  the  flre,  because  his  ownership  was  there- 
after divested  pursuant  to  an  agreement  made 
before  the  flre.  We  are  not  referred  to  any 
principle  or  authority  to  support  that  view. 
It  is  rather  assumed  that  though  the  sur- 
render of  the  premises  to  Mr.  Kane,  if  there 
were  such  surrender  in  fact,  and  the  with- 
drawal by  Mrs.  Ejvans  after  the  flre  of  the 
$100.00,  from  the  mutual  agent,  and  de- 
posit with  him  of  the  contract,  by  relation, 
operated  to  terminate  plaintlfTs  interest  In 
the  land  before  the  flre  and  as  of  the  date 
of  the  agreement. 

It  is  quite  familiar  that  one  agrees,  even 
verbally,  to  a  sale  of  real  estate  and  after- 
wards executes  the  agreement  by  conveying 
the  land,  for  the  purpose  of  protecting  the 
equitable  right  of  the  executory  vendee,  the 
deed  will  be  regarded  as  having  taken  ef- 
fect as  of  the  date  of  the  agreement  24  A. 
ft  E.  Ency.  of  Law  (2d  Ed.)  274.  Thus 
though  the  actual  transfer  of  the  realty  oc- 
nrs  at  the  time  of  the  performance  of  the 
last  act  requisite  thereto,  by  a  fiction  in  the 
law.  It  Is  carried  back,  if  necessary  to  do 
justice  between  the  parties,  to  the  date  of 
the  agreement  consummated  by  the  trans- 
fer, but  that  has  no  reference  to  the  rights 
of  either  party  to  the  transaction  as  regards 
strangers  thereto.  In  Farmers'  Mutual  Ins. 
Company  of  Lancaster  v.  Grayblll,  74  Pa. 
17,  lands  on  which  there  was  an  insured 
building  were  sold  under  judicial  proceed- 
ings requiring  confirmation  to  consummate 
the  sale.  After  the  sale  and  before  such 
confirmation  the  buildings  were  injured  by 
flre.  Upon  such  confirmation  and  a  deed 
being  made  pursuant  thereto,  by  the  doctrine 
of  relation  the  transition  of  the  land,  for 
some  purposes,  was  carried  back  to  the 
date  of  the  sale,  but  not  so  as  to  make  any 
change  in  the  legal  relations  between  the 
former  oM'ner  and  the  insurance  company 
which  became  fixed  in  the  meantime.  It 
was  held  that  the  cause  of  action  to  recover 
on  the  policy  accrued  to  the  former  owner. 
This  court  held  in  Stahl  v.  Lynn,  86  Wis. 
76,  66  N.  W.  188,  that  the  doctrine  of  rela- 
tion Is  only  Invokable  by  one  person  against 


another  with  whom  he  Is  in  privity  as  re- 
gards the  particular  contract  The  con- 
clusion on  this  branch  of  the  appeal  must 
be  that  in  case  of  a  transfer  of  title  to  realty 
by  mere  operation  of  law  upon  the  acts  of 
the  parties,  the  change  of  title  occurs  at  the 
instant  all  the  circumstances  exist  requisite 
thereto.  The  law,  In  legal  contemplation, 
executes  the  will  of  the  parties,  and  as  it 
cannot  operate  till  the  last  act  on  their  part 
shall  have  occurred,  indicating  Irrevocably 
such  will,  that  Is  the  earliest  moment  at 
which  by  such  operation  the  transition  of  title 
takes  place.  In  the  meantime  the  former 
owner,  except  as  the  equitable  doctrine  of 
relation  may  be  necessary  to  protect  the  lat- 
ter and  those  in  privity  with  him,  remains  the 
owner  of  the  property. 

What  has  been  said  really  renders  un- 
necessary the  question  of  whether  Mrs.  Evans 
had  authority  to  sell  her  husband's  interest 
In  the  realty  and  convey  the  same  to  Kane, 
but  we  will  briefly  give  attention  to  that 
subject. 

The  rule  is  familiar  that  a  wife  imder 
some  circumstances  may  act  to  some  extent 
as  agent  by  Implied  appointment  for  her  hus- 
band, and  that  such  is  the  case  when  the  lat- 
ter had  left  his  property  in  possession  of  the 
former  with  no  one  to  care  therefor  but  her. 
In  such  a  case  the  authority  of  the  wife  is 
not  referable  merely  to  the  marital  relation 
for  she  has  no  authority  to  bind  her  husband 
by  contract  generally,  on  that  account  The 
authority  springs  from  the  apparent  neces- 
sities of  the  situation  and  is  limited  in  its 
scope  to  that  wlUch,  under  the  circumstances, 
can  be  reasonably  presumed  to  be  the  inten- 
tion of  the  husband.  Her  power  to  act  at  all 
is  referable  to  a  presumption  of  appointment 
and  is  fenced  about,  as  In  case  of  any  other 
agency,  by  the  apparent  authority  appropri- 
ate under  the  circumstances.  In  sliort  in 
contemplation  of  law  the  authority  of  the 
wife  is  based  on  the  presiuned  intention  of 
the  husband.  As  that  rests  wholly  in  mere 
presumption,  it  goes  no  further  than  the  cus- 
tomary authority  wnich  husbands  usually 
confer  under  the  same  or  similar  drcum- 
stances.  A  very  interesting  discussion  of 
that  subject  is  found  in  Benjamin  v.  Ben- 
jamin, 15  Conn.  347,  39  Am.  Dec.  384,  cited 
to  our  attention  by  counsel.  Beyond  the  au- 
thority mentioned  the  wife  cannot  bmd  her 
husband  as  agent  ex  necessitate  regardless 
of  whether  hn:  attempt  to  do  so  is  or  Is  not 
a  judicious  one  from  a  business  standpoint. 

True,  as  said  in  effect  in  Felker  v.  Emer- 
son, 16  Vt  653,  42  Am.  Dec.  532,  In  case  of 
extraordinary  circumstances  the  presumed 
authority  of  the  wife  extends  to  all  reason- 
able methods  of  meeting  the  extreme  situa- 
tion, but  that  is  because  such  would  be  the 
natural  inference  as  to  what  a  husband 
would  authorize  to  l>e  done  under  such  cir- 
cumstances. But  would  that  extend  to  per- 
mitting the  wife  in  her  discretion  to  sell  the 
husband's  real  estate}     We  think  not     It 
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has  nerer  been  held  that  It  would  so  extend 
by  any  court  that  has  dealt  with  the  subject, 
ao  far  aa  we  can  discover.  Husbands  do  not 
usnally  when  absenting  themselves  from 
home  so  as  to  leave  the  entire  care  of  their 
property  to  their  wives  give  the  latter  author- 
ity. In  their  own  Judgment,  under  any  cir- 
cumstances to  sell  and  convey  the  realty.  No 
such  authority  can  be  implied  from  the  un- 
explained absence  of  the  husband  for  any 
length  of  time.  We  state  that  as  a  legal  prin- 
ciple^ sufficiently  established  by  the  fact  that 
there  are  no  precedents  to  the  contrary,  and 
the  fact  that  the  requisites  to  a  transfer  of 
.realty  are  such  that  authority  of  an  agent  to 
make  such  a  transfer  cannot  rest  on  mere 
implication.  That  Is  consistent  with  all  said 
in  Butts  V.  Newton,  29  Wis.  632,  and  the  other 
authorities  called  to  our  attention  by  appel- 
ant'B  counsel. 

But  it  is  argued  by  appellant's  counsel  that 
in  case  of  an  unauthorized  transfer  by  a.  wife 
of  her  husband's  property  he  will  be  bound 
unless  he  seasonably  disavows  her  act  and 
to  that  authorities  are  cited  to  the  effect  that 
when  a  wife  in  the  absence  of  her  husband 
contracts  for  his  benefit  and  the  benefit  comes 
to  his  possession  he  will  be  bound  unless 
within  a  reasonable  time  after  becoming  ac- 
quainted with  the  facts  he  disavows  her  act 
Hill  V.  Sewald,  83  Pa.  271,  91  Am.  Dec.  209; 
Berwick  v.  Dusenberry,  32  How.  Prac.  348. 
That  hardly  fits  this  case  because  the  proof 
does  not  show  that  the  benefit  of  Mrs  Evans' 
contract  came  to  the  hands  of  respondent 
When  a  wife,  assuming  to  act  for  her  hus- 
band but  without  authority  so  to  do,  con- 
tracts for  her  own  tteneflt,  ratification  does 
not  spring  from  neglect  to  disavow  but  from 
some  affirmative  recognition  of  her  act  as 
having  lieen  done  by  authority. 

Error  is  assigned  because  the  court  refus- 
ed to  change  the  answer  to  the  first  question 
of  the  special  verdict  so  as  to  find  Mrs.  Evans 
was  guilty  of  knowingly  and  with  fraudulent 
intent  swearing  falsely  in  regard  to  the  per- 
sonal property  destroyed,  and  further  error 
is  assigned  as  to  instructions  on  that  branch 
of  the  case.  In  our  view  neither  of  such  as- 
signments of  error  are  important 

It  is  conceded  tliat  Mrs.  Evans  had  author^ 
Ity,  presumably  from  her  husband,  to  make 
the  proofs  of  loss.  He  was  absent  from 
home.  He  did  not  know  of  the  fire  till  long 
after  the  time  required  for  making  the 
proofs.  She  was  left  in  charge  of  the  prop- 
erty. Under  those  circumstances  It  is  held 
that  the  wife  may  make  the  proofs  of  loss 
by  Implied  authority  of  the  husband  as  his 
agent  ex  necessitate.  ©'Conner  v.  Hartford 
Fire  Ins.  Co.,  31  Wis.  160.  The  appellant 
in  this  case  recognized  that  rule,  received 
the  proofs  of  loss  made  by  Mrs.  Evans,  and 
defended  upon  the  ground  that  fraudulent 
fal.se  swearing  by  the  agent  in  such  a  case 
witlMut  the  knowledge  of  the  principal,  in 
doing  that  which  the  former  by  implied  au- 
thority Is  authorized  to  do  in  a  proper  man- 
ner. Is  to  all  Intents  and  purposes  the  fraud 


at  the  latter;  that  the  employment  of  an 
agent  carries  with  it  apparent  authority  to 
do  all  that  the  agent  does  in  carrying  out  the 
object  of  the  agency.  True,  the  general  rule 
is  that  a  principal  is  bound  by  the  acts  of 
his  agent  within  the  scope  or  object  of  the  em- 
ployment, though  such  acts  include  false  and 
fraudulent  representations  made  In  tlie 
course  of  such  employment  to  accomplish  Its 
object  of  which  the  principal  has  no  knowl- 
edge. Mechem  on  Agency,  §  743;  Cobb.  v. 
Simon,  124  Wis.  4G7,  102  N.  W.  891.  How- 
ever, It  is  considered  that  the  law  is  same- 
what  more  tender  of  the  Interests  of  a  prin- 
cipal who  makes  no  appointment  of  an  ag«it 
in  fact  but  the  law  raises  an  implication  of 
one  for  his  benefit,  as  in  this  case;  that,  on 
principle,  the  scope  of  the  employment  does 
not  Include  acts  which  will  defeat  the  very 
equity  of  the  law  In  respect  to  the  Implied 
authority. 

As  a  further  answer  to  counsel's  contention 
above  discussed  it  seems  that  the  construction 
of  the  policy  clause  to  the  effect  that  false 
swearing  on  the  part  of  the  assured  will  work 
a  forfeiture,  adopted  in  Metzger  v.  Manches- 
ter Fire  Assurance  Co.,  102  Mich.  334, 63  N.  W. 
650,  is  sound  as  regards  an  agency  ex  necessi- 
tate. We  go  no  further  than  the  facts  of  this 
case  In  adopting  that  view.  That  court  held, 
under  the  rule  that  forfeitures  are  not  fa- 
vored in  the  law;  that  the  policy  clause  re- 
ferred to  should  be  strictly  construed  and 
held  not  to  comply  to  false  swearing  on  the 
part  of  the  agent  for  the  assured,  unless  the 
latter  is  actually  a  party  to  the  deceit  by 
either  authorizing  it  in  advance  or  subse- 
quently ratifying  it  To  the  same  general 
effect  is  Mullin  v.  Mutual  Fire  Ins.  Co.,  58 
Vt  113,  4  Atl.  817.  There  it  was  held  that 
the  principal  participated  In  the  deceit  of  bis 
wife,  who  acted  as  his  agent,  by  taking  her 
statement  of  household  effects  lost  by  fire  and 
swearing  to  it  as  true  without  investigation. 
In  the  instant  case  it  must  be  remembered 
that  there  was  neither  an  express  turning 
over  by  the  principal  to  the  wife  as  agent 
of  the  matter  of  making  the  proofs  of  loss, 
nor  a  careless  omission  to  verify  her  state- 
ment before  it  was  delivered  to  the  appellant; 
There  was  merely  an  agency.  Implied  by  law 
— one  arising  from  the  necessities  of  the  case 
to  do  the  act  essentia]  to  preserve  the  cause 
of  action  under  the  policy,  to  recover  for  the 
loss.  In  such  circumstances  nothing  short 
of  ratification  with  knowledge  of  the  facts 
should  be  held  to  operate  as  an  adoption  by 
the  principal  of  the  acts  of  the  agent  outside 
of  those  necessary  to  execute  the  object  of 
the  agency. 

It  is  elahned  that  respondent  did  ratify 
what  was  done  by  his  wife  In  taking  up  the 
litigation  commenced  by  her,  after  his  return, 
and  pursuing  it  to  Judgment  without  with- 
drawing so  much  of  the  claim  as  was  fraudu- 
lently made,  if  any.  It  does  not  seem  so.  He 
found  the  cause  of  action  at  issue  in  respect 
to  the  claim  of  fraud.    There  la  nothing  to 
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show  that  be  did  not  take  op  the  matter,  In 
good  faith,  where  he  fonnd  it  He  was  not 
obliged,  at  his  peril,  ta  talce  the  allegations 
which  he  found  in  appellant's  answer  as  true. 
The  questions  as  agreed  upon,  submitted  to 
the  Jury,  did  not  contain  any  inquiry  on  this 
subject.  So  it  must  be  assumed,  from  the 
attitude  of  counsel  at  the  trial,  that  there  was 
DO  such  question  then  supposed  to  be  in- 
volved. Certainly,  under  the  circumstances, 
there  was  no  ratification  as  a  matter  of  law 
and  the  court  did  not  commit  any  error  in  not 
submitting  to  the  Jury  a  question  in  respect 
to  the  subject,  as  matter  of  fact 

As  before  indicated,  our  view  of  the  case 
renders  It  unnecessary  to  discuss  the  sub- 
ject argued  at  much  length  in  the  briefs  of 
counsel  as  to  whether  the  answer  to  the  first 
question  in  the  special  verdict  has  credible 
evidence  to  support  it  We  do  not  pass  on 
that  If  the  proofs  of  loss  included  property 
not  Injured  or  destroyed  It  was  all  eliminated 
by  the  verdict  and  the  inclusion  of  it,  wheth- 
er by  mistake  or  fraud,  under  the  drcum- 
Btances,  did  not  work  a  forfeiture  as  to  the 
respondent 

The  Judgment  is  affirmed. 


TRESEDBR  v.  BURGOR  et  al. 
(Supreme  Court  of  Wisconsin.    Dec  4,  1906.) 

1.  Bankbuftot  —  Fbavdulert  Cokvktahcxs 
— Tbusteb's  Rioht  to  Sue. 

A  bankmpt's  trustee  may  maintain  an  ac- 
tion to  set  aside  a  transfer  fraudulent  as  against 
creditors,  existing  at  tlie  time  it  was  made,  in- 
dependent of  whether  subsequent  creditors  were 
entitled  to  participate  in  the  assets  recovered 
by  snch  proceeding. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  t  421.] 

2.  Saxb— Distribution  or  Assets  —  Fedbbai. 
Court— JuwsDiCTioN. 

The  distribution  of  assets  recovered  by  a 
bankrupt's  trustee  in  an  action  in  the  state 
court  to  set  aside  an  alleged  fraudulent  trans- 
fer, is  within  the  exclusive  jurisdiction  of  the 
federal  court,  in  which  the  bankruptcy  proceed- 
ings are  pending. 

8.  Same— Fraudui,ent  Convktarces— Yaoa- 
tion— compuurt. 

Where  the  complaint  in  an  action  by  a 
bankrupt's  trustee,  to  set  aside  an  alleged  fraud- 
ulent conveyance,  alleged  a  cause  of  action  to 
set  aside  the  deeid,  on  the  ground  that  it  was 
fraudulent  at  least  as  to  some  of  the  bankrupt's 
creditors,  it  was  sufficient 

4.  Same— Equitable  Lier— Validitt  of  Cor- 

VETANCE. 

Where  a  bankrupt  executed  a  deed  of  real 
estate  to  his  wife  October  26,  1903,  to  secure 
alleged  pre-existing  indebtedness,  and  on  Novem- 
ber 6,  1905,  filed  a  voluntary  petition  in  bank- 
ruptcy on  which  he  was  adjudged  a  bankrupt, 
the  deed  was  valid  only  as  an  e<iuitable  mort- 
gage to  secure  the  bankrupt's  actual  indebted- 
ness to  the  grantee  at  the  time  the  deed  was 
made. 

5.  Same— AifouRT  of  Debt— Firdiros— Svi- 

DERCB. 

In  1^  action  by  a  bankrupt's  trustee  to  set 
aside  an  alleged  fraudulent  conveyance  by  the 
bankrupt  to  his  wife,  evidence  held  to  sustain  a 
finding  that  at  the  time  the  conveyance  was 
made  the  bankrupt  was  indebted  to  his  wife 
only  in  the  sum  of  $380. 


Appeal  from  Circuit  Court,  Richland  Coun- 
ty; Geo.  Ciementson,  Judge;. 

Action  by  James  Treseder,  as  trustee  of  the 
estate  of  N.  H.  Burgor,  bankrupt  against 
MatUe  Burgor  and  another.  From  a  judg- 
ment for  plalntUC,  defendants  appeal.  Af- 
firmed.' 

This  action  is  in  the  nature  of  a  creditor's 
bill,  brought  by  a  trustee  in  bankruptcy  to 
set  aside,  on  the  ground  tliat  the  same  was 
fraudulent  as  to  creditors,  a  certain  deed 
made  by  defendant  N.  H.  Burgor  to  his  wife, 
and  codefendant,  Mattie  Burgor,  of  a  piece 
of  real  estate  situated  in  the  village  of 
Viola  upon  which  is  located  two  business 
buildings,  one  used  as  a  drug  store,  and  the 
other  as  a  bank  building.  The  deed  was 
made  October  26,  1903,  and  recorded  wltlUn 
a  day  or  so  thereafter.  November  6,  1903, 
defendant  N.  H.  Burgor,  who  for  many  years 
had  been  doing  business  as  a  merchant  and 
private  banker  at  Viola,  filed  a  petition  In 
voluntary  bankruptcy  and  was,  on  November 
20,  1005,  duly  adjudicated  a  bankrupt  His 
linblUties  as  scheduled  were  upwards  of 
$20,000,  and  his  assets  as  appraised  were 
about  $7,500.  The  complaint  alleges  that  he 
was  Insolvent  on  the  date  of  the  deed.  Sep- 
arate answers  were  made  by  defendants; 
Mattie  Burgor  denying  all  the  allegations  of 
fraud  and  fraudulent  knowledge  upon  her 
part  at  the  time  of  taking  the  deed,  and  al- 
leging that  the  deed  was,  in  fact  executed 
to  secure  her  for  the  payment  of  various 
sums  of  money  which  she  had  furnished  and 
loaned  her  husband  from  her  separate  es- 
tate In  former  years,  and  wliich,  on  the  date 
of  deed,  amounted.  Including  accumulated 
interest  to  $2,221.66,  said  answer  asking 
that  the  deed  be  decreed  to  be  an  equitable 
mortgage  for  the  amount  found  due  her,  and 
such  amount  made  a  lieik  upon  the  premises 
prior  to  any  lien  decreed  in  plaintiff's  favor 
representing  the  creditors  of  her  husband. 
The  answer  of  defendant  N.  H.  Burgor  is 
substantially  the  same,  alleging  the  receipt 
of  money  at  various  times  from  his  wife, 
which  had  never  been  repaid,  and  tliat  the 
deed  of  October  26,  1903,  was  intended  to 
secure  her  for  said  loans.  The  case  was. 
tried  by  the  court  and  the  court  found  that 
the  defendant  N.  H.  Burgor  was  indebted 
to  his  wife  on  the  date  of  the  deed  in  the 
sum  of  $380  only,  and  that  the  conveyance 
was  void  as  to  creditors,  except  as  to  defend- 
ant Mattie  Burgor's  lien  thereon  for  said 
sum,  and  ttiat  as  to  said  sum  the  deed  Is  an 
equitable  mortgage.  Judgment  was  entered 
on  the  findings  of  the  court  awarding  plain- 
tiff costs  and  the  amount  of  the  costs  as  tax- 
ed was  ordered  to  I>e  deducted  from  the 
said  $380,  leaving  $311.33  and  Interest  to  be 
paid  to  defendant  Mattie  Burgor  by  plaintiff 
before  taking  possession  of  said  premises, 
from  which  Judgment  this  appeal  was  taken. 

C.  W.  Graves,  h.  H.  Bancroft  and  F.  W. 
Burnliam,  for  appellants.  George  W,  Buagt, 
for  respondent 
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KERWIN,  J.  (after  stating  the  facts).  The 
errors  assigned  may  be  considered  under 
two  heads:  (1)  That  the  court  erred  In  over- 
ruling the  defendants'  objection  to  the  ad- 
mission of  any  testimony  under  the  com- 
plaint. (2)  That  the  findings  are  not  sup- 
ported by  the  evidence. 

1.  It  is  contended  by  counsel  for  appel- 
lants that  plaintiff  In  his  representative  ca- 
pacity as  trustee  In  bankruptcy  of  the  estate 
of  defendant  N.  H.  Burgor  represented  two 
classes  of  creditors,  (a)  a  class  entitled  to 
set  aside  the  deed  as  fraudulent  upon  suf- 
ficient testimony,  because  they  were  cred- 
itors at  the  time  of  the  execution  of  the  deed; 
and  (b)  a  class  not  entitled  to  set  the  deed 
aside,  because  they  had  become  creditors  aft- 
er the  alleged  fraudulent  transfer.  And  it 
Is  argued  that  the  plaintiff  representing  cred- 
itors can  only  have  relief  for  the  first  class, 
and  the  trial  court  could  not  undertake  to 
determine  that  some  could  participate  In  the 
fruits  of  the  litigation  and  others  not  We 
are  unable  to  agree  with  counsel  for  appel- 
lants in  this  contention.  It  is  sufl9clent  to 
authorize  the  trustee  to  maintain  the  ac- 
tion that  the  transfer  was  fraudulent  as 
against  creditors  existing  at  the  time  it  was 
made,  and  whether  or  not  subsequent  cred- 
itors can  participate  in  the  assets  recovered 
by  the  trustee  is  entirely  Immaterial  so  far 
as  the  trustee's  right  to  maintain  the  action 
Is  concerned.  Valley  L.  Co.  v.  Hogan,  85 
Wis.  866,  55  N.  W.  416;  Jackman  v.  Eau 
Claire  N.  Bank,  125  Wis.  465,  104  N.  W.  88. 
The  Judgment  In  this  case  does  not  deter- 
mine or  adjudicate  how  the  fruits  of  the 
litigation  shall  be  distributed  among  cred- 
itors. That  iB  a  question  for  the  federal 
court  In  which  the  bankruptcy  proceedings 
are  pending.  In  re  Cannon  (D.  0.)  121  Fed. 
582.  The  complalA,t  In  this  case  clearly 
shows  a  cause  of  action  to  «et  aside  the  deed 
In  question  upon  the  ground  that  the  conve.v- 
ance  was,  at  least,  fraudulent  as  to  some 
creditors,  and  that  is  sufficient  to  constitute 
a  good  complaint  by  the  trustee  in  bankrupt- 
cy to  set  aside  a  conveyance  fraudulent  as  to 
creditors. 

2.  The  court  found,  in  effect,  that  the 
amount  due  defendant  Mattle  Burgor  at  the 
time  of  the  conveyance  was  $380;  that  claims 
filed  and  allowed  against  the  estate  of  de- 
fendant N.  H.  Burgw  In  the  United  States 
district  court  before  the  commencement  of 
this  action  exceeded  the  sum  of  $20,000;  that 
the  assets  in  the  hands  of  the  trustee  will  be 
Insufficient  to  pay  the  debts  of  the  said  bank- 
rupt by  more  than  $12,000;  that  the  only 
consideration  for  the  transfer  to  defendant 
Mattle  Burgor  was  an  Indebtedness  of  $400 
deposited  with  said  defendant  N.  H.  Burgor 
In  August,  1903;  and  that  prior  to  the  time 
defendant  N,  H.  Burgor  was  adjudged  a  bank- 
rupt he  paid  defendant  Mattle  Burgor  on 
said  indebtness  all  except  $380.  The  court 
made  several  other  findings  to  the  effect  that 
the  defendant  N.  H.  Burgor  prior  to  the  Ume 


he  was  adjudged  a  bankrupt  was  dcdns  m. 
banking  business  at  all  times  after  the  year 
1891  until  about  August,  1903,  and  during  said 
times  made  reports  of  his  financial  condition 
to  the  authorities  of  the  state  of  Wisconsin, 
and  regularly  several  times  each  year  publish- 
ed in  a  newspaper  in  the  state  of  Wisconsin 
his  financial  condition,  stating  the  total 
amount  of  his  assets  and  liabilities;  that  in 
such  reports  and  publications  he  never  men- 
toned  or  Included  in  the  total  amount  of  his 
liabilities  any  debts  to  defendant  Mattle  Bur- 
gor; that  defendant  Mattle  Burgor  knew  of 
such  reports,  and  saw  and  read  said  pablica- 
tlons  of  N.  H.  Burgor's  financial  condition, 
and  knew  that  such  publications  did  not  In- 
clude any  debt  or  liability  to  her.  The  court 
further  found  that  at  the  time  of  the  conv^- 
ance  to  defendant  Mattle  Burgor  It  was 
agreed  that  defendant  N.  H.  Burgor  should 
retain  possession  and  control  of  the  premises 
and  some  Interest  therein  contrary  to  the 
terms  of  the  conveyance;  that  said  convey- 
ance should  be  by  the  defendants  pretended 
to  be  a  complete  conveyance  of  all  the  rights 
of  N.  H.  Burgor  to  defendant  Mattle  Burgor 
as  against  creditors,  and  other  persons,  and 
was  made  pursuant  to  such  agreement;  that 
pursuant  to  such  agreement  and  until  *the 
commencement  of  this  action  defendant  N.  H. 
Burgor  remained  in  exclusive  control  and 
possession  of  said  premises;  that  defendants 
gave  out  and  represented  that  the  conveyance 
was  an  absolute  conveyance  of  all  N.  H.  Bur- 
ger's Interest  in  said  premises.  Certain  find- 
ings were  proposed  by  appellants  to  the  effect 
that  the  Indebtedness  from  defendant  N.  H. 
Burgor  to  defendant  Mattle  Burgor  at  the 
time  of  the  execution  of  the  deed  was  much 
more  than  $400. 

The  court  found  as  conclusions  of  law  tlmt 
the  conveyance  was  void  as  against  tiie  plain- 
tiff, except  that  the  same  -was  valid  In  favor 
of  defendant  Mattle  Burgor  as  an  equitable 
mortgage  to  secure  $380,  the  amount  found 
due  her  -with  interest  at  C  per  cent  per  an- 
num from  October  26,  1903.  We  need  not 
consider  upon  this  appeal  whether  the  con- 
veyance was  void  as  to  creditors,  because  of 
a  trust  created  in  favor  of  the  grantor  under 
section  2306,  Rev.  St  1898.  If  we  are  called 
upon  to  determine  this  question,  we  might 
have  some  difficulty  In  sustaining  the  deed, 
in  view  of  the  findings  of  fact  below.  But 
since  the  judgment  is  not  complained  of  by 
respondent  if  the  filndings  as  to  the  amount 
due  from  defendant  N.  H.  Burgor  to  defend- 
ant Mattle  Burgor  are  supported  by  the 
evidence,  we  are  relieved  from  the  necessity 
of  considering  the  question.  There  can  be 
no  doubt,  under  the  evidence  and  findings, 
that  the  deed,  if  valid  at  all,  can  only  be  ef- 
fectual to  the  extent  of  securing  the  defend- 
ant Mattle  Burgor  for  the  amount  of  indebt- 
edness due  from  N.  H.  Buigor  at  tlie  time 
the  conveyance  was  made.  In  fact,  as  we  un- 
derstand appellants'  contention.  It  was  con- 
ceded upon  the  trial   that  the  deed  was  not 
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Intended  as  an  absolute  conveyance,  bat  was 
given  as  security  for  the  Indebtedness  from 
defendant  N.  H.  Bnrgor  to  defendant  Mat- 
tie  Burgor.  It,  therefore,  becomes  necessary 
to  consider  only  -whether  the  findings  of  the 
court  respecting  the  amount  of  the  indebted- 
ness are  sustained  by  the  evidence. 

After  a  careful  examination  of  the  testi- 
mony, we  are  unable  to  say  that  the  findings 
upon  this  point  are  not  supported  by  the 
evidence.  The  defendant  Mattie  Burgor 
claimed  on  the  trial  several  items  of  loan  to 
the  defendant  N.  H.  Burgor  as  follows:  $500 
In  February,  1888,  $333  in  December,  1000, 
$100  December  23,  1002,  and  $400  August, 
1008.  The  testimony  respecting  these  alleged 
loans  is  exceedingly  vague  and  indefinite. 
No  entry  appears  to  have  been  made  of  any 
of  tbem,  except  the  $333  item,  and  the  $400 
Item,  and  there  is  testimony  to  the  effect  that 
the  $333  item  was  charged  off  the  books  or 
paid.  It  is  admitted  that  she  never  received 
any  note  or  other  obligation  for  any  of  these 
sums  not  appearing  on  the  books,  and  never 
asked  for  any.  So  that  the  only  item  remain- 
ing of  which  any  record  was  preserved  is  the 
$400.  She  says  there  was  no  agreement 
made  that  ber  husband  should  ever  pay  it 
beck  at  the  time  it  was  given  to  him.  The 
evidence  does  not  disclose  that  defendant 
Mattie  Burgor  ever  demanded  payment  of 
any  of  these  Items,  at  least  not  until  about 
the  time  the  deed  was  made.  There  is  also 
some  evidence  to  the  effect  that  some  of  this 
money  claimed  to  have  been  loaned  was  ex- 
pended by  defendant  Mattie  Burgor  for  other 
purposes,  but  how  much  does  not  appear.  It 
also  appears  from  tbe  evidence  that  neither 
of  the  defendants  could  state  the  exact 
amount  of  the  indebtedness;  that  at  tbe 
time  tbe  deed  was  made  the  defendant  N.  H. 
Burgor  was  Insolvent,  and  that  he  continued 
to  do  business  thereafter,  rendering  finan- 
cial statements  of  his  liabilities  without  in- 
cluding any  liability  to  defendant  Mattie  Bur^ 
gor,  and  that  she  knew,  or  ought  to  have 
known,  of  such  statements. 

There  is  some  confusion  In  the  testimony 
as  to  the  $333,  whether  it  was  drawn  out  by 
her  or  not  She  testified:  "I  suppose  he  put 
this  $333  in  the  bank.  I  don't  know  that  I 
ever  drew  it  oot  I  would  have  to  think 
about  that  a  little,  but  I  don't  think  that  I  ever 
did.  I  would  not  be  sure  about  it  I  might 
have  drawn  a  Uttle  out,  but  not  very  much 
of  It"  Howeva,  it  appears  it  was  all  char- 
ged off  the  books.  It  also  appears  that  Mrs. 
Burgor  got  back  some  money  from  her  bus- 
band,  but  the  evidence  does  not  show  the 
exact  amount  The  failure  to  Include  this 
money  on  the  books  as  an  indebtedness  to 
Mrs.  Burgor  largely  Increased  the  assets  of 
Mr.  Buigor  in  his  banking  business,  which 
he  was  running  on  a  very  small  capital,  and 
thereby  enabled  him  to  hold  himself  out  to 
bis  creditors  upon  a  false  basis,  and  put  him 
in  position  to  obtain  credit  on  a  basis  of  as- 
sets which  he  did  not  possess,  and  get  credit 


which  doubtless  he  could  not  have  gotten  bad 
the  additional  liability  of  the  amount  claimed 
by  defendant  Mattie  Burgor  appeared.  We 
think,  therefore,  the  fair  inference  from  all 
the  testimony  Is  that  whatever  money  Mrs. 
Burgor  advanced  to  her  husband  aside  from 
the  $400  was  clearly  intended  as  a  gift  and 
not  as  a  loan.  It  does  not  appear  even  that  sbe 
asked  for  the  deed  as  security,  but  that  it 
was  executed  to  her  at  the  Instance  of  her 
father.  The  fact,  too,  that  the  $333  was  en- 
tered in  the  books  and  afterwards  checked 
out  or  charged  off  would  appear  at  least  to 
raise  the  inference  that  if  any  other  indebt- 
edness existed  aside  from  the  $400  It  would 
in  some  way  appear  upon  the  books.  All  the 
testimony  seems  strongly  to  tend  to  the  con- 
clusion that  at  the  time  the  money  was  ad- 
vanced and  until  at  or  about  the  time  de- 
fendant N.  H.  Burgor  became  bankrupt  there 
was  no  thought  on  the  part  of  Mrs.  Burgor 
or  her  husband  to  treat  the  money  advance*!, 
If  It  were  advanced,  as  a  loan,  and  that  It 
never  would  have  been  so  treated  bad  Mr. 
Bnrgor  been  successful  in  business,  and  that 
the  Idea  of  transferring  the  property  em- 
inated  from  Mrs.  Burger's  father  and  not 
from  her.  Moreover,  it  appears  that  when 
the  property  was  transferred  nothing  was 
said  indicating  that  she  should  take  it  ns 
security,  and  defendant  Burger's  schedule 
in  bankruptcy  did  not  show  tliat  he  had  any 
interest  in  tbe  property,  and  Mrs.  Burgor 
made  claim  for  tbe  rent  for  the  use  and  oc- 
cupation of  the  premises.  Upon  tbe  whole 
evidence  we  are  unable  to  say  that  there  is 
such  a  clear  preponderance  of  the  testimony 
against  the  findings  of  the  court  below  re- 
specting tbe  amount  of  indebtedness  of  de- 
fendant N.  H.  Burgor  to  defendant  Mattie 
Burgor  at  the  time  of  the  execution  of  the 
deed  as  would  justify  this  court  in  disturb- 
ing them.  This  being  so,  it  necessarily  fol- 
lows that  the  appellants  cannot  complain 
of  the  Judgment 

The  Judgment  of  the  court  below  is  af- 
firmed. 


DUNHAM  et  al.  v.  SALMON  et  al. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  190G.) 

1.  Baies—Wabbanties— Fraud. 

A  horse  was  sold  under  a  warranty  that 
if  the  horse  did  not  comply  therewith  the  seller 
would  famish  to  the  buyer  another  horse  in 
exchange  on  return  of  the  horse  sold  at  a 
time  and  place,  accompanied  with  proof  of 
breach  of  warranty.  The  buyer,  when  sued  on 
the  note  for  the  pri'ce,  alleged  fraud  in  the  sale, 
but  neither  alleged  nor  proved  that  the  horse 
was  returned  or  offered  to  t>e  returned.  Held, 
that  the  question  of  fraud  was  not  in  the  case 
because  there  was  no  rescission. 

2.  Same— Wabbantt— Defense. 

Where  a  horse  was  sold  under  a  warranty 
that  If  the  hone  did  not  comply  therewith  the 
seller  would  furnish  another  horse  in  exchange 
on  tbe  return  of  the  horse  sold  at  a  time  and 
place,  accompanied  with  proof  of  breach  of 
warranty,  and  the  buyer  did  not  return  or  of- 
fer to  return  the  horse  at  the  time  and  place. 
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he  could  not  rely  on  the  breach  of  warranty 
when  sued  on  a  note  ciren  for  the  price. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  43,  Sales,  {{  811-«16,  1227.] 

5.  Save— BuBDER  of  PBOor. 

A  defense  of  breach  of  warranty  in  a  sale 
of  chattels  is  an  affirmatiTe  defense,  and  several 
persons  buying  a  horse  under  an  alleged  oral 
warranty  must  prove  that  the  warranty  was 
made  to  each  one  of  them. 

[EM.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  43,  Sales,  S  1259.] 

4.  Same— Evidence— SuFFionsNCT. 

Proof  that  an  oral  warranty  on   the  sal* 
of  a  horse  to  several  individuals  was  made  to 
one  of  them,  raises  no  inference  that  it  was 
made  to  the  others. 
0.  Saue. 

A  horse  was  sold  to  12  individuals.  There 
was  no  proof  of  the  mailing  of  an  oral  warranty 
in  the  sale  to  more  than  four.  Held,  that  the 
seller  did  not  warrant  the  horse,  for  there  could 
be  no  warranty  unless  made  to  aJl  of  the  buyers. 

6.  Principai,  and  Agent — Sales  bt  AacNT— 

WaRBANTIEB— AtJTHOHITT   TO    MAKK. 

Where  a  sale  is  made  by  an  agent  of  the 
seller,  the  buyer,  to  enforce  an  alleged  war- 
ranty made  by  the  agent,  must  prove  either  that 
the  agent  had  express  authority  to  make  it, 
or  that  such  sales  are  usually  attended  with 
such  a  warranty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  400.] 

7.  Sales— Warranties. 

Where  several  defendants  buying  a  horse 
understood  that  the  conversations  had  with  them 
by  the  agent  of  the  seller  were  tentative,  and 
that  the  sale  was  only  to  lie  consummated 
after  the  required  number  of  buyers  had  been  ob- 
tained, and  then  only  when  they  bad  formed  a 
voluntary  association,  the  written  contract  of 
warranty  given  at  a  meeting  at  which  the 
association  was  formed  superseded  the  oral  war- 
ranties made  in  such  conversations. 

8.  Witnesses — Cross-examination- Limita- 
tion OK  Cross-examination. 

In  an  action  on  a  note  for  the  price  of  a 
horse,  plaintiff  testified  thnt  he  owned  the  note, 
stating  the  amount  due  thereon,  and  that  the 
bill  of  sale  with  warranties  had  been  given  to 
the  buyers.  There  was  no  issue  of  fraud  in 
the  sale.  Held,  that  a  onestion  on  cross-exami- 
nation asked  of  plaintiff  as  to  whether  or  not 
he  had  not  offered  a  third  person  a  share  in 
the  horse  for  nothing  if  he  would  allow  the  use 
of  his  name  to  influence  others  was  not  proper 
cross-examination. 

9.  Appeai,  —  Evidence  —  Objections— Neces- 
sity. 

Where  no  objection  was  made  to  a  question 
asked  a  witness  until  after  it  was  answered,  and 
there  was  no  motion  to  strike  out  the  answer, 
the  party  complaining  cannot  take  advantage 
of  the  fact  that  the  question  was  answered. 

[Ed.  Note.— For  cases  in  point,  s^e  Cent  Dig. 
vol.  2,  Appeal  and  Error,  S(  1283-1289.] 

10.  Witnesses— Impeachment  —  Matebiautt 
OP  Testimony  Sottoht  to  be  Impeached. 

Where  an   answer   of   a   witness   did   not 

relate  to  a  relevant  fact,  the  answer  could  not 

be  contradicted  for  the  purpose  of  impeachment 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  50,  Witnesses.  §3  1224,  1272.] 

11.  Appeal  —  Reversal  —  Obdebino  New 
Trial. 

The  Supreme  Court  can  direct  the  entry  of 
a  judgment  for  the  successful  party  only  where 
it  conclusively  appears  that  in  no  event  could 
a  new  trial  otherwise  result  and  in  other  cases 
it  must  grant  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {}  4597-4603.] 


Appeal  from  Circuit  Court,  Crawford  Coan- 
ty;  George  Clementson,  Judge. 

Action  by  W.  S.  Dunham  and  others,  co- 
partners, doing  business  under  the  firm  nam* 
of  Dunham,  Fletcher  &  Coleman,  against 
Cutler  Salmon,  and  others,  copartners,  doing 
business  under  the  firm  name  of  Peterson  & 
Erie.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Reversed  and  remanded. 

Appeal  from  the  circuit  court  for  Crawford 
county.    Action  to  recover  on  a  joint  and  sev- 
eral promissory  note  signed  by  the  defend- 
ants, 12  In  number.    The  complaint  was  in 
tbe  usual  form.    The  defoidants  answered 
to  this  effect:     The  note  was  given  to  the 
plaintiffs  in  part  payment  tor  a  stallion,  rep- 
resented to  be  a  full-blooded  registered  an- 
imal, and  very  yaluable  for  breeding  pur- 
poses.   Tbe  plalntiffB  warranted  tbe  stallion 
to  be  a  good  foal  getter  and  to  successfully 
breed  more  tban  99  per  cent  of  the  anim.ils 
served.    Tb^  represented  that  it  was  worth 
no  less  tban  $2,800,  and  proposed  that  de- 
fendants should  purchase  it,  each  taking  a 
share  at  $200,  either  in  cash  or  joint  note. 
Relying  upon  tbe  representations  and  war- 
ranties aforesaid,  the  defendants  and  others 
purchased  ttie  stallion — some  paying   casb, 
and  others  signing  the  note  sued  on.     The 
representations  aforesaid  were  false  and  tbe 
warranties  breached,  in  that  the  stallion  was 
not  a  full-blooded  registered  animal  and  was 
Incapable  of  getting  more  than  40  per  cent 
of  the  mares  served  with  foal,  and  was  not 
worth  anything  for  tbe  purpose  for  whicb  it 
was  purchased.    The  answer  also  contained 
other  allegations,  to  the  effect  that  tbe  note 
was  obtained  by  fraud,  closing  with  a  prayer 
for    judgment,    dismissing    the   action    with 
costs,  and  for  general  relief.    The  evidence 
showed  without  controversy  that  the  defend- 
ants, after  becoming  fully  Informed  as  to  the 
character  of  the  horse,  retained  blm;    that 
they  never  rescinded  the  transaction.     Tbe 
court  accordingly  ruled  that  tbe  only  defense 
available  to  the  defendants  was  a  claim  for 
damages  for  breach  of  ^rarranty.    In  respect 
to  the  warranty  tbe  controversy  upon  the  evi- 
dence, as  the  trial  court  viewed  the  matter, 
was    whether  the    plaintiffs    through    their 
agent  or  by  themselves  warranted  tbe  bor^e 
as  alleged,  whether  the  warranty  was  made 
td  all  tbe  signers  of  tbe  note,  whether  it  was 
oral  or  in  writing,  whether  it  was  breacbed 
and  if  so  to  what  extent  tbe  defendants  were 
damaged.    It  was  claimed  on  tbe  part  of  tbe 
plaintiffs  that  the  only  warranty  made  was 
contained  in  a  bill  of  sale  delivered  to  the 
defendants  when  the  sale  of  the  borse  was 
finally  consummated.    The  cause  was  submit- 
ted to  the  jury  for  a  special  verdict  with  this 
result:     (1)  The  plaintiffs  by  themselves  or 
their  agent,  Mr.  Dyer,  warranted  the  borse 
to  the  defendants  as  a  foal  getter;    (2)  the 
warranty  was  made  to  all  the  persons  who 
signed  tbe  note;    (3)  tbe  warranty  was  oral; 
(4)  tbe  warranty  was  that  the  horse  would 
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beget  from  the  mares  bred  to  him  60  per 
cent  of  foals;  (5)  he  begot  In  fact  but  44  per 
cent;  (6)  the  agreement  for  the  sale  of  tha 
horse,  including  the  warranty,  was  completed 
before  the  bill  of  sale  containing  the  written 
warranties  was  delivered  to  the  secretary  of 
the  association  composed  of  the  purchases: 
(7)  had  the  horse  been  as  represented,  he 
would  have  been  worth  |1,500;  (8)  he  wafe 
worth  In  fact  but  $200.  Exceptions  were  tak- 
en on  the  trial  on  behalf  of  the  plaintiffs  to 
rulings  on  evidence,  and  to  rulings  on  various 
motions,  preserving  for  review  the  questions 
discussed  in  the  opinion.  Judgment  was 
rendered  upon  the  verdict  in  favor  of  the  de- 
fendants, and  the  plaintiffs  appealed. 

Graves  &  Barll  and  Ohas.  H.  Schwelzer, 
for  appellants.  Ia  H.  Bancroft,  for  respond- 
ents. 

WINSLOW,  J.  (after  stating  the  facts). 
The  transaction  under  investigation  In  this 
case  is  of  a  Und  now  frequently  occurring 
as  the  records  of  the  courts  will  show.  A 
stallion  of  alleged  high  breeding  and  great 
value  Is  proposed  to  be  sold  In  shares  to  a 
number  of  neighboring  farmers  for  the 
philanthropic  purpose  of  raising  the  staudard 
of  draft  horse  stock  In  the  vicinity  and  In- 
cidentally of  making  money  for  the  owners. 
An  agent  spends  weeks  or  months  going  from 
house  to  house  interviewing  possible  purchas- 
ers, painting  in  glowing  terms  the  benefits 
which  must  result  from  the  venture,  general- 
ly seeking  to  obtain  subscriptions  to  so-called 
shares  of  stock  In  the  enterprise,  or  slgna- 
tores  to  notes  for  such  shares,  or  both,  upon 
condition  that  a  certain  required  number 
of  shares  are  subscribed  for.  The  agent  has 
many  talks,  now  with  one  man  in  the  field, 
and  again  with  two  or  three  together  at  the 
village  store  or  saloon.  At  these  talks  there 
is  always  more  or  less  puffing  of  the  horse, 
and  word  painting  of  the  probable  profits  of 
the  venture  varying  according  to  the  In- 
tellectual and  artistic  abilities  of  the  agent. 
Finally  the  requisite  number  of  subscriptions 
or  signatures  is  obtained  and  a  meeting  of 
the  subscribers  held  where  the  deal  Is  con< 
Bummated,  the  money  and  notes  turned  over 
and  the  printed  pedigree  delivered,  and  a 
more  or  less  formal  association  of  the  sub- 
scribers perfected.  When,  In  the  course  of 
a  year  or  more,  the  notes  are  presented  for 
payment  it  Is  frequently  found  that  the  rose- 
ate pictures  painted  by  the  agent  have  not 
been  fully  realized,  the  expected  profits  have 
not  appeared,  the  virtues  of  the  horse  as  a 
breeder  have  not  come  up  to  the  confident 
predictions  of  the  agent,  the  recollections  of 
the  subscribers  as  to  the  Inducements  held 
out  to  them  by  the  agent  differ  widely  from 
the  recollections  of  the  agent,  and  the  mat- 
ter comes  before  the  courts  for  settlement  up- 
on an  Issue  of  fraud  or  broken  warranty. 

In  a  general  way  the  present  transaction 
seems  to  have  followed  the  course  Indicated. 
The  plaintiffs  are  importers  and  breeders  of 
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horses  at  Wayne,  111.  They  proposed  to  sell 
an  Imported  Percheron  stallion  named  Pre- 
val  to  an  association  to  be  formed  composed 
of  farmers  and  other  citizens  residing  at  or 
In  the  neighborhood  of  Soldiers'  Grove  in  this 
state  at  the  price  of  $2,600.  One  Dyier  made 
the  canvass,  beginning  his  labors  in  the 
month  of  December,  1902,  and  claiming  to 
have  sold  the  necessary  amount  of  shares 
April  30,  1903.  He  seems  to  have  secured 
individual  notes  from  some  subscribers,  as 
well  as  the  joint  note  In  suit  signed  by  the 
defendants;  some  of  those  who  went  into  the 
enterprise  declined  to  give  notes,  but  pne- 
ferred  to  pay  cash.  A  meeting  was  held  May 
7th  at  Soldiers'  Grove,  at  which  most  of  the 
subscribers  were  present  Dyer  testifies  that 
all  the  notes  were  signed  during  the  last  days 
of  April  or  first  days  of  May,  and  before 
the  meeting.  At  the  meeting  Dyer  was  pres- 
ent some  cash  was  paid.  Dyer  either  already 
bad  or  there  received  the  notes,  an  organiza- 
tion of  the  subscribers  was  effected,  a  presi- 
dent and  secretary  elected.  Dyer  gave  the 
secretary  some  printed  by-laws,  and  blank 
stock  certificates,  also  the  pedigree  of  the 
horse;  and  Brie,  who  had  been  elected  sec- 
retary, asked  him  where  the  guaranty  was 
which  he  promised  to  show  that  the  horse 
would  get  60  per  cent  of  the  mares  served 
with  foal.  Dyer  then  produced  a  paper  look- 
ing like  a  mortgage,  which  Erie  says  he  did 
not  read  and  marked  "sixty"  on  it  and  hand- 
ed it  to  Brie,  who  immediately  put  it  away 
In  a  drawer  In  a  desE.  Erie  further  says 
that  this  paper  was  soon  afterwards  destroy- 
ed by  mice,  and  he  never  read  It  None  of 
the  subscribers  ever  read  it  A  paper  was 
produced  by  the  plaintiffs  on  ttie  trial  which 
was  proven  to  be  a  copy  of  the  paper  so  de- 
livered, and  was  introduced  in  evidence.  It 
consists  of  a  formal  bill  of  sale  of  the  horse 
from  the  plaintiffs  to  the  Soldiers'  Grove 
Percheron  Horse  Company,  and  contains  a 
special  warranty  to  the  effect  that  If  the 
horse  does  not  get  60  per  cent  of  the  mares 
served  with  foal  during  the  first  full  season, 
the  plaintiffs  will  furnish  to  the  company  an- 
other stallion  of  equal  quality  In  exchange 
upon  return  of  the  stallion  in  question  at  a 
certain  time  and  place  accompanied  with  cer- 
tain proofs  showing  the  failure.  The  horse 
was  turned  over  to  the  association  Immedi- 
ately after  this  meeting,  and  was'  operated 
by  their  agents  during  the  seasons  of  1903 
and  1904.  There  is  neither  pleading  nor 
proof  to  the  effect  that  It  was  ever  returned, 
or  offered  to  tie  returned,  to  the  plaintiffs. 
The  answer  contained  allegations  of  breach 
of  warranty  and  of  fraud  in  the  sale.  As 
there  was  no  attempt  to  prove  any  return, 
or  offer  to  return  the  horse,  the  court  ruled 
that  the  question  of  fraud  was  not  in  tho 
case.  This  was  manifestly  correct  because 
there  could  be  no  rescission  on  the  ground 
of  fraud  without  a  return  of  the  horse  or  an 
offer  to  return  him.    Thus,  the  only  defense 
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was  the  defense  of  breach  of  warranty.  Aa 
the  written  warranty  was  a  special  warran- 
ty, only  binding  the  plaintiffs  to  furnish  an- 
other stallion  npon  condition  of  the  return 
of  the  horse  at  a  certain  time  and  place,  that 
also  dropped  out  of  the  case,  and  the  defend- 
ants were  obliged  to  prove  a  separate  oral 
warranty  and  its  breach  in  order  to  make 
good  their  defense.  There  was  an  attempt 
made  to  prove  the  making  of  an  oral  warran- 
ty by  the  agent  Dyer  to  the  defendants  prior 
to  the  meeting  of  Blay  7tb,  and  the  Jury 
found,  in  answer  to  the  first  four  questions 
of  the  special  verdict,  that  an  oral  warranty 
that  the  horse  would  get  60  per  cent  of  the 
mares  bred  to  him  with  foal  was  made  to  all 
the  defendants.  These  findings  were  chal- 
lenged as  unsupported  by  the  evidence,  and 
this  raises  the  first  serious  question  in  the 
case. 

The  defense  of  broken  warranty  Is  an  af- 
firmative defense,  and,  in  order  to  Justify 
these  findings,  there  must  be  proof  that  the 
oral  warranty  was  made  to  each  one  of  the 
defendants.  Proof  that  It  was  made  to  one 
Individually  raiaes  no  Inference  that  it  was 
made  to  others.  Careful  examination  of  the 
evidence  shows  that  there  was  no  proof  show- 
ing tbe  making  of  an  oral  warrant  to  more 
than  four  of  tbe  defendants,  to  wit,  the. de- 
fendants Cutler  Salmon,  J.  M.  Dull,  G.  W. 
Townsend,  and  A.  D.  Smith.  These  last-nam- 
ed defendants  testified  directly  that  Dyer 
orally  guarantied  that  the  horse  would  get 
GO  per  cait  of  foal,  but  none  of  them  testi- 
fied that  this  oral  warranty  was  made  to 
any  except  himself.  Two  defendants,  viz., 
Oscar  Jeide  and  C.  P.  Fortney  gave  no  testi- 
mony in  the  case,  nor  was  there  any  testimo- 
ny that  any  oral  warranty  was  made  to  eith- 
er of  them.  The  defendant  N.  N.  Peterson 
was  a  witness,  but  did  not  tesflty  on  tbe 
subject,  nor  was  there  any  testimony  that 
any  warranty  was  made  to  him.  The  de- 
fendant John  Tilley  testified  that  be  beard 
nothing  about  the  capacity  of  the  horse  as 
a  foal  getter,  and  the  defendant  Henry  Mun- 
yon  testified  that  he  heard  nothing  particu- 
lar about  the  horse.  Tbe  defendants  James 
J.  Erie  and  H.  T.  Fortney  testified  aSlrma- 
tlvely  that  they  understood  from  Mr.  Dyer 
that  there  was  to  be  a  written  guaranty,  al- 
though, upon  redirect  examination,  they  wa- 
vered somewhat  Thus  It  appears  that  there 
Is  no  testimony  that  any  oral  warranty  was 
made,  except  as  to  four  of  the  defendants, 
and  hence  that  the  verdict  finding  that  it 
was  made  to  the  whole  12  is  unsupported  by 
any  evidence.  But,  even  if  there  were  evi- 
dence tending  to  show  that  the  agent  made 
an  oral  warranty  to  each  and  all  of  tbe  de- 
fendants, a  well  established  legal  principle 
not  noticed  by  the  trial  court  or  referred  to 
in  the  briefs  would  still  stand  In  the  way 
of  the  defense.  The  sale  was  made  by  an 
agent  and  it  is  settled  in  this  court  that  in 
such  case  the  vendee.  In  order  to  enforce  an 


alleged  express  warranty,  claimed  to  have 
been  made  by  the  agent  must  prove  eitb^ 
that  the  agent  had  express  authority  from 
his  principal  to  make  it  or  that  sucb  sales 
are  usually  attended  with  such  a  warranty. 
Westum  V.  Page,  94  Wi&  251,  68  N.  W.  1003; 
Waupaca  E.  L.  &  B.  Co.  v.  Mil.  E.  R.  &  L. 
Co.,  112  Wis.  469,  88  N.  W.  308;  Matteson  v. 
Bice,  lltt  Wis.  328,  92  N.  W.  1109.  Here 
there  was  no  proof  that  such  warranties  are 
customary  In  such  transactions,  or  that  tbe 
agent  had  express  autbority  to  make  the 
warranty  claimed.  On  the  contrary,  there 
was  affirmative  uncontradicted  evidence  that 
tbe  agent  Dyer  had  no  authority  to  make 
any  warranty  except  the  written  one.  An- 
other principle  which  received  no  attention 
in  the  trial  court  Is  also  to  be  considered  in 
connection  with  the  alleged  oral  warranty. 
If,  as  considerable  testimony  tends  to  show, 
the  defendants  understood  that  the  talks  bad 
with  them  by  the  agent  Dyer  were  merely 
tentative,  and  that  the  transaction  was  only 
to  be  consummated  after  the  required  nnm- 
ber  of  subscribers  bad  been  obtained,  and 
then  only  with  a  voluntary  association  of 
all  subscribers  then  to  be  formed,  it  Is  mani- 
fest that  the  written  contract  of  warranty 
given  at  that  meeting  would  supersede  and 
take  tbe  place  of  any  oral  promises  of  -war- 
ranty made  to  Individual  subscribers.  Tbls 
proposition  was  not  placed  before  the  Jury 
either  by .  question  or  instruction,  but  it  is 
evidratly  a  vital  one  upon  the  question  of 
the  alleged  oral  warranty. 

Two  alleged  error*  in  the  admission  of  tes- 
timony remain  to  be  considered.  The  plain- 
tiff Charles  B.  Coleman  was  placed  on  the 
stand  by  tbe  plaintiffs,  and  testified  that  the 
plaintiffs  owned  the  note,  stated  the  amount 
due  thereon,  and  that  a  bill  of  sale  with  war- 
ranties was  given  with  the  animal.  Upon 
cross-examination  he  was  asked  whether  be 
did  not  at  a  certain  place,  otla  Atley  Peter- 
son a  share  In  the  borae  for  nothing.  If  he 
would  allow  the  use  of  bis  name  to  Inflneice 
others.  The  witness  replied  that  he  never 
did,  and,  after  his  reply  was  made,  ■  general 
objection  was  made  and  overruled  and  ex- 
ception takeil.  On  tbe  part  of  tbe  defense. 
Atley  Peterson  was  put  on  the  stand,  and 
was  asked  what  oflCer  Coleman  and  Dyer 
made  to  him  with  reference  to  a  share  in 
the  horse  at  the  place  named.  The  question 
was  objected  to  as  incompetent  Irrelevant 
and  Immaterial,  and  defendants'  counsel  stat- 
ed that  It  was  offered  to  Impeach  Mr.  Cole- 
man; and,  on  this  ground,  the  objection  was 
overruled,  and  Mr.  Peterson  stated  that  tiiey 
offered  him  a  share  in  the  horse  free.  If  be 
would  sign  the  subscription  and  give  them 
tlte  use  of  bis  name.  Tbe  questloo  asked 
of  Mr.  Colonan  could  only  be  relevant  as 
tending  to  show  fraud  In  tbe  sale  or  as  tend- 
ing to  contradict  some  prevlouis  stotement 
which  he  made.  But  as  we  have  seen,  there 
was  no  issue  of  fraud  in  the  case,  and  Mr. 
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.Coleman  had  given  no  testimony  which  the 
alleged  statement  tended  to  contradict,  and 
hence  the  question  was  Irrelevant    However, 
as  no  objection  was  made  to  the  question 
until  after  it  was  answered,  and  there  was 
no  motion  to  strike  out  the  answer,  the  plaln- 
tlfTs  are  not  In  position  now  to  take  advan- 
tage of  the  fact  that  the  question  was  an- 
swered.   But  objection  was  properly  made 
to  the  contradicting  testimony  of  Mr.  Peter- 
son, and  thla  objection  should  have  been  sus- 
tained.   The  question  asked  of  Mr.  Ck>leman 
did  not  relate  to  a  relevant  fact,  and  hence 
his  answer  could  not  be  contradicted  even 
for  the  purposes  of  Impeachment    Waterman 
V.  C.  ft  A.  Ry.  Co.,  82  Wis.  618,  52  N.  W. 
247,  1136.     Certain  witnesses  were  allowed 
against  objection  to  testify  that  some  of 
tbe  colts  gotten  by  the  horse  had  defects 
such  as  puffed  bind  legs,  or  crooked  legs, 
or  were  not  average  colts.    It  Is  not  claimed 
tbat  any  warranty  was  given  as  to  quality 
of  the  colts,  and  we  have  been  unable  to 
see  the  materiality  of  this  testimony.    The 
plaintiffs  moved  to  strike  out  the  answers 
to  questions  8,  4,  and  6  of  tbe  special  ver- 
dict, and   Insert  answers  favorable  to  the 
plaintiffs,  and  for  Judgment  on  the  verdict 
as  so  corrected,  and  we  have  entertained 
some  doubt  whether  we  should  not,  upon  re- 
versal, direct  the  entry  of  Judgment  for  the 
plaintiffs,  as  In  Mnench  v.  Helnemann.  119 
Wis.  441,  98  N.  W.  800,  and  Hay  v.  Baraboo, 
127  Wis.  1,  105  N.  W.  654,  3  li.  B.  A.  (N.  S.) 
84.     This  should   only   be  done,   however, 
where  it  conclusively  appears   that  In  no 
event  could  a  new  trial  otherwise  result. 
Hay  V.  Baraboo,  supra.    In  the  present  case, 
we  are  not  satisfied  that  It  so  appears.    As 
Indicated  In  this  opinion,  there  are  legal  prin- 
ciples involved  which  were  not  appreciated 
by  the  parties  or  the  trial  court,  and  it  is 
not  Improbable  that  upon  a  new  trial  there 
may  be  further  testimony  on  lines  not  cover- 
ed in  the  first  trial.    We  shall  therefore  di- 
rect a  new  trial. 

Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


NOLAN  V.  KROHNINQ. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

L  AFPKAI^— VXBDIOT— OOROLUSIVKNESS. 

A  verdict  approved  by  the  trial  judge  who 
heard  the  witnesses  will  not  be  disttirbed  nnless 
clearly  contrary  to  the  evidence. 

2.  Arivaia— DoOB— Fersohai.  Irjubixs— Bvi- 

OBHCX. 

In  an  action  for  injuries  to  a  traveler  on  a 
highway  in  consequence  of  his  horse  becoming 
onmanageable  by  oeing  frightened  by  a  dog,  evi- 
dence examined  and  held  to  warrant  a  finding 
that  tbe  dog  did  not  frighten  the  horse. 

3.  SAIO— iRSIBTTOnOKS. 

An  instruction  In  an  action  for  injuries 
csnsed  by  a  dog  frightening  the  horse  of  a 
traveler  on  a  pablic  highway,  that  if  the  dog  at- 
tacked the  horse  either  by  biting  him  or  by  run- 
aing  out,  or  barking  or  growling  at  or  cnasinf 


him  in  sach  manner  as  to  indicate  that  the  dog 
was  trying  to  bite,  injure,  or  worry  liim.  and  if 
the  horse  was  thereby  frightened  the  jarj  should 
find  that  the  dog  attacked  and  frightened  the 
horse,  is  not  erroneous,  as  suggesting  that  the 
finding  could  not  l>e  that  the  dog  attacked  the 
horse  unless  it  was  found  that  it  intended  to 
injure  the  horse,  for  the  juiy  must  have  under- 
stood the  instruction  that  if  the  dog  either  bit 
the  horse  or  ran  out  at  him,  or  barked  or  growl- 
ed at  him  causing  him  to  become  frightened,  they 
should  find  that  the  dog  attacked  and  frightened 
him. 
4.  Saws. 

An  instruction  in  an  action  for  injuries 
caused  by  a  dog  frightening  the  horse  of  a  trav- 
eler on  a  public  highway  that  if  the  horse  took 
fright  merely  t>ecan8e  the  dog  ran  past  or  be- 
hind or  alongside  or  in  front  of  the  horse  with- 
out attacking  or  worrying  or  biting  him  or  try- 
ing to  do  so,  the  horse  was  not  frightened  in  the 
sense  of  a  special  question  requiring  the  Jury 
to  determine  whether  the  dog  frightened  the 
horse,  and  that  the  instruction  on  the  subject 
of  burden  of  proof  must  lie  applied  to  the  ques- 
tion and  answer,  is  not  misleading,  as  putting 
the  burden  of  proof  on  plaintiff  to  prove  that 
the  dog  not  only  frightened  the  horse,  but  that 
it  was  the  intention  of  the  dog  so  to  do. 
6.  AppeaI;— Findings  of  Coim'r— Decibiom  ok 
Motion  vor  New  Tbiai.. 

The  finding  of  the  trial  court  on  a  motion 
for  a  new  trial  on  the  ground  of  the  misconduct 
of  Jurors  that  they  were  not  guilty  of  miscon- 
duct must  stand  on  appeal  unless  It  api>ears  to 
be  against  the  clear  preponderance  of  the  evi- 
dence. 

Appeal  from  Circuit  Court  Manitowoc 
County;   Michael  Kirwan,  Judge. 

Action  by  James  P.  Nolan  as  administrator 
of  O.  O.  Krueger,  deceased,  against  Relnhardt 
Kroening.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Action  to  recover  upon  two  causes  of  action 
as  hereafter  indicated. 

The  first  claim  of  the  plaintiff  was  that  on 
September  16th,  1902,  while  G.  O.  Krueger, 
the  deceased,  was  traveling  south  on  Sixth 
Btreet  in  the  village  of  Reedsvllle,  Manitowoc 
county.  Wis.,*  riding  In  an  open  buggy  accom- 
panied by  bis  wife,  he  driving  a  single  quiet 
horse  hitched  to  such  buggy,  a  dog  owned  by 
the  defendant  of  bad  disposition  and  ac- 
customed to  pursue,  bite  and  worry  horses 
driven  upon  highways,  savagely  attacked 
such  horse,  worried,  pursued  and  bit  it  caus- 
ing the  horse  to  become  frightened  and  un- 
manageable and  to  Jump  violently  to  one 
side  and  run  along  tbe  road,  tbe  dog  following 
and  continuing  Its  attack  on  the  horse,  for  a 
distance  of  some  40  rods,  whereby  said  Krue- 
ger was  violently  thrown  from  the  buggy  and 
one  of  his  feet  was  caught  in  tbe  foot  rest 
holding  it  fast  so  that  he  was  dragged  for 
tbe  distance  aforesaid,  injuring  him  so  that 
be  died;  tbat  he  was  an  able-bodied  man  07 
years  of  age  having  a  wife  and  family  and 
was  capable  of  earning  |600.00,  per  year. 
Compensation  for  damages  to  the  surviving 
relatives  In  tbe  sum  of  |5,000.00,  was  de- 
manded. 

The  second  cause  of  action  was  for  com- 
pensation for  damages  to  the  deceased  and 
was  based  on  facts  as  to  the  injury  to  him 
stated  In  the  first  cause  of  action. 
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An  anegatlons  of  the  complaint  were  put 
In  Issne  by  the  answer. 

Before  the  commencement  of  the  trial  the 
Jury  were  carefully  cautioned  against  talking 
about  the  case  with  outsiders  or  with  one 
another  pending  the  submission  of  the  cause 
to  them  for  a  verdict  and,  generally,  as  re- 
gards their  duty  as  Jurors  In  respect  to  keep- 
ing free  from  all  Impressions  other  than  those 
produced  by  the  evidence  and  the  law  given 
in  court 

The  evidence  was  undisputed  that  on  the 
day  alleged  in  the  complaint  while  Mr.  Krue- 
ger  was  driving  bis  horse  on  the  highway,  as 
alleged  in  the  complaint,  the  defendant  ap- 
proached him  from  behind,  riding  in  a  cart 
drawn  by  a  single  horse  and  accompanied 
by  a  boy;  that  his  dog  was  following  him; 
that  he  passed  the  deceased  and  subsequently 
that  the  latter  passed  him,  the  deceased's 
horse  being  In  an  unmanageable  condition, 
and  that  he  was  thrown  from  his  buggy  and 
came  to  his  death  substantially  as  alleged  in 
the  complaint,  except  whether  the  defendant's 
dog  was  Instrumental  in  producing  such  re- 
sult and  whether  Mrs.  Krueger  negligently 
contributed  thereto  by  taking  hold  of  one  of 
the  lines  and  pulling  the  horse  to  one  side, 
were  controverted  matters.  The  evidence 
showed  that  Mr.  Krueger's  horse  became  un- 
manageable about  the  time  Mr.  Kro^ilng  pas- 
sed Krueger  and  that  the  latter's  horse  Jumped 
to  the  right  and  into  a  ditch  at  a  small  cul- 
vert at  which  time  he  was  thrown  from  his 
buggy  and  thereafter  dragged  as  stated  In 
the  complaint.  The  court  submitted  the  cause 
to  the  Jury  for  special  verdict  with  the  follow- 
ing result:  (Matters  submitted  and  not 
answered,  or  rendered  unnecessary  on  account 
of  questions  that  were  answered,  are  omitted.) 

"First  QnesUon:  On  September  16,  1902, 
was  the  defendant,  Relnhardt  Kroenlng,  the 
owner  and  keeper  of  the  dog  mentioned  in  the 
complaint  in  this  action? 

"Answer:  (By  the  court  by  consent  of 
counsel)  Defendant  was  the  keeper  of  said 
dog. 

"Second  Question:  At  the  time  and  place 
of  the  injury  in  question,  did  said  dog  attack, 
bite  and  frighten.  In  the  public  highway,  the 
horse  which  plaintiff's  Intestate,  Gottfried  O. 
Krueger,  was  then  and  there  driving? 

"Answer:  (a)  The  dog  did  not  attadc  or 
frighten  the  horse. 

"(b)    The  dog  did  not  bite  the  horse." 

"Sixth  Question:  At  the  time  in  question, 
was  the  horse  which  said  Krueger  was  driv- 
ing so  untrained,  or  so  vicious  or  unmanage- 
able In  disposition,  that  It  was  not  a  reason- 
ably safe  aulmal  to  be  driven  to  a  buggy  by 
said  Krueger,  on  the  public  highway? 

"Answer:    No,  not  safe. 

"Seventh  Question:  Did  any  want  of  ordi- 
nary care  on  the  part  of  said  Krueger  or  bis 
wife  contribute  to  produce  his  death?  (Mer- 
acle  V.  Down,  64  Wis.  323,  2i  N.  W.  412). 

"Answer:    Yes." 

After  verdict  there  was  a  motion  to  aet 


the  same  aside  because  of  misconduct  on  the. 
part  of  the  Jury  and  there  were  other  mo- 
tions, rulings  and  exceptions  thereto  preserv- 
ing for  review  the  questions  discussed  in  the 
opinion.  Judgment  was  rendered  on  the  ret- 
dlct  in  favor  of  the  defendant  and  the  plain* 
tiff  appealed. 

Sedgwick,  Sedgwick  &  Schmidt  and  Hesly 
&  Joyce,  for  appellant  Nash  &  Nasb,  for 
respondent 

MARSHALL,  J.  (after  stating  the  facts). 
At  the  threshold  of  this  case  stands  the 
finding  of  the  Jury  that  the  respondents 
dog  "did  not  attack  or  frighten  the  borse;' 
"that  the  dog  did  not  bite  the  horse."  If  that 
has  support  in  the  evidence  it  of  course,  dis- 
poses of  the  case  In  respondent's  favor,  lear- 
ing  no  ground  for  a  new  trial  unless  such 
ground  exists  In  the  Instructions  of  tbe  court 
or  the  ruling  on  the  motion  to  set  tlie  ver- 
dict aside  for  misconduct  of  the  Jury.  Er^ 
rors  are  assigned  resxjecting  rulings  as  to  the 
reception  and  rejection  of  evidence  but  to 
far  as  we  can  see,  as  claimed  by  respondent's 
counsel,  they  do  not  relate  to  the  finding  In 
question,  so  we  will  first  devote  our  attention 
to  the  question  of  whether  it  is  contraiy  to 
the  evidence. 

The  rule  has  been  too  often  stated  to  leave 
necessity  for  more  than  a  reference  to  It 
that  if  there  Is  any  credible  evidence  to  sup- 
port a  verdict  It  cannot  be  disturbed  on  ap- 
peal; that  in  determining  whether  there  is 
such  credible  evidence  or  not  the  record 
should  be  viewed  In  the  most  favorable  light 
it  will  reasonably  bear  in  supix>rt  of  such  ver- 
dict and  that  in  deference  to  the  conclusion 
of  the  trial  Judge  in  respect  to  the  matter, — 
who  saw  all  the  witnesses  and  heard  their 
testimony  and  from  his  superior  point  of 
view  must  be  presumed  to  have  bad  much 
better  opportunity  for  determining  the  truth 
than  the  appellate  court  can  '  have, — such 
conclusion  should  not  be  disturbed  unless  It 
apx>ears  to  be  clearly  wrong.  The  mere  fact 
that  there  was  room,  as  appears  by  the 
record,  for  the  trial  Judge  to  have  reached 
a  different  conclusion  or  is  room  for  us  to 
reach  one  looking  alone  at  tbe  printed  pages 
presented;  not  regarding  the  superior  op- 
portunities of  the  trial  Judge  as  stated,  is  not 
sufficient  Powell  v.  Ashland  Iron  &  Steel 
Co.,  98  Wis.  35,  73  N.  W.  573;  Maannm  v. 
City  of  Madison,  104  Wis.  272,  80  N.  W.  591: 
McCune  v.  Badger,  126  Wis.  186,  105  N. 
W.  667.  That  doctrine  is  one  of  the  most 
important  guides  In  the  exercise  of  aK>elIate 
Jurisdiction  as  to  matters  of  fact  Often 
tbe  appearance  of  a  witness  up<»i  tbe  stand 
while  giving  his  testimony,  the  manner  of 
bis  answering  the  interrogatories,  and  other 
things  occurring  under  the  vigilant  eye  of 
the  trial  judge,  are  legitimately  the  con- 
trolling elements  in  regard  to  whether  there 
are  reasonable  conflicting  inferences  arising 
from  the  testimony  requiring  the  cause  to  be 
submitted  to  the  Jury.    Therefore  reasonable 
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doubts  arising  from  tbe  printed  record  of  a 
trial  when  ylewed  by  Itself  should  be  solved 
In  favor  of  the  trial  court's  decision.  No 
other  course  would  accord  to  such  Judge  the 
legitimate  dignity  of  his  position  or  could  be 
adopted  without  serious  danger  of  wrong 
preTalUng  over  right  because  of  those  per- 
suasive elements  legitimately  pointing  tbe 
way  to  Justice  In  the  matter  presented  to 
his  view  but  not  presentable  to  an  appellate 
court,  being  not  given  their  proper  weights. 

The  record  before  us  as  to  the  Jury's 
answer  to  question  number  two  must  be 
tested  by  the  foregoing.  We  shall  not  at- 
tempt to  quote  the  evidence  In  respect  to  the 
matter  In  detail.  It  will  be  sufficient  In  the 
main,  It  seems,  to  .state  the  general  efTect 
thereof. 

Mrs.  Krueger  testified  substantially  in  ac- 
cordance with  the  allegations  of  the  com- 
plaint as  to  the  conduct  of  tbe  dog;  that 
she  and  her  husband  were  riding  in  a  buggy 
drawn  by  a  single  horse  proceeding  south  and 
east  on  tbd  highway,  her  husband  driving 
the  horse  and  she  sitting  on  the  left-hand  side 
of  the  seat;  that  Kroenlng  approached  from 
behind  them  driving  a  horse  drawing  a  cart 
In  which  he  was  riding;  that  his  horse  was 
going  at  a  very  rapid  pace ;  that  her  husband 
turned  to  the  left  to  allow  him  to  pass,  which 
be  did ;  that  when  he  was  about  12  feet  away, 
in  passing,  his  dog  growled,  approached  Mr. 
Krueger's  horse  on  the  left  side  and  bit  the 
horse  In  the  left  hind  foot  above  the  ankle; 
that  the  dog  growled  low  and  ran  along  the 
side  of  the  horse  for  some  40  rods;  that  as 
the  horse  was  bitten  he  became  frightened 
and  Jumped  and  ran  to  the  right  and  off  the 
side  of  the  road  at  a  culvert  Into  a  ditch  and 
thence  on  for  a  considerable  distance  wholly 
unmanageable;  that  when  he  Jumped  and 
ran  off  Into  the  ditch  Mr.  Krueger  tried  to 
hold  him  and  was  thrown  from  the  buggy,  bis 
foot  being  .caught  and  held  fast  therein  so 
that  he  was  dragged  and  killed,  as  stated 
In  tbe  complaint;  that  the  horse  ran  along 
tbe  side  of  the  road  in  the  ditch  wholly  un- 
manageable for  the  distance  before  stated 
and  turned  Into  the  traveled  way  at  what 
was  called  the  "south  culvert,"  when  he  be- 
came more  quiet  and  proceeded  on  a  short 
distance  and  was  then  stopped ;  that  the  dog 
followed  tearing  along  on  the  east  or  left- 
band  side  of  the  horse  to  the  "south  culvert" ; 
that  soon  after  the  horse  became  unmanage- 
able Mr.  Kroening,  who  was  ahead,  turned 
aside  and  that  she  and  her  husband  and 
tbe  unmanageable  horse  passed  by  him. 

Mrs.  William  Bratz,  who  was  working  In 
the  field  Just  Inside  tbe  fence  where  the  ac- 
cident happened,  saw  Mr.  Kroening  as  be  ap- 
proached and  passed  Mr.  Krueger.  She  said 
the  dog  was  behind  Kroenlng's  cart  as  he 
approached  Krueger's  rig;  that  the  former 
drove  slowly  as  he  approached  but  quickened 
bifl  pace  a  little  as  he  passed  Krueger;  that 
though  she  saw  tbe  dog  she  did  not  observe 
that  he  was  excited  or  that  he  did  anything 


to  Krueger's  horse ;  that  she  did  not  see  him 
spring  In  any  way  or  bark;  that  when  the 
horse  Jumped  she  did  not  see  the  dog  any- 
where ;  that  she  saw  the  dog  between  Kroen- 
lng's cart  wheels  and  then  she  saw  him 
after  Kroening  passed  Krueger  between  the 
two  buggies;  that  she  last  saw  the  dog  after 
the  horse  made  the  first  Jump  and  that  some 
weeds  interfttred  with  her  line  of  sight 

Mr.  F.  O.  Klehl,  a  witness  called  for  the 
plaintiff,  said  substantially :  I  saw  the  horse 
shortly  before  It  turned  up  Into  the  highway 
where  It  slackened  its  pace.  I  saw  a  dog  in 
the  road  but  could  not  say  it  was  Kroenlng's. 
The  dog  was  on  the  left  side  of  the  rig  in 
tbe  center  of  the  road.  I  could  not  say 
whether  it  was  Kroenlng's  or  Frank  Rusch's 
dog.  Afterwards  when  Mr.  Kroening  came 
up  his  dog  was  with  him,  but  I  could  not  say 
it  was  tbe  same  dog  I  saw  in  the  road. 
When  I  first  saw  the  horse  it  was  running 
on  the  side  of  the  road.  It  trotted  after  It 
turned  up  Into  the  road  at  the  "south  cul- 
vert"   I  did  not  see  the  dog  do  anything. 

Tbe  examination  of  Mr.  Kroening,  taken 
under  section  4096,  Wis.  St.  1898,  was  offer- 
ed in  evidence.  It  was  to  this  effect:  "I 
drove  up  behind  Mr.  Krueger  on  the  occa- 
sion in  question.  I  had  a  dark  colored  yel- 
low dog  following  me.  As  I  approached  Mr. 
Krueger  he  turned  oat  to  let  me  pass  by.  I 
did  not  see  the  dog  after  I  came  up  behind 
Krueger  till  I  passed  by  tbe  culvert  As  I 
passed  by  Kru^er  his  horse  Jumped  and  I 
said,  'Hold  your  horse!'  After  I  had  gone  a 
short  distance  ahead  of  Krueger  I  heard 
some  one  crying  and  yelling  and  I  looked  be- 
hind and  .saw  Krueger's  horse  coming  after 
me  and  the  man  was  down  dragging  under 
the  buggy.  I  did  not  see  the  dog.  I  looked 
at  the  horse. '  I  did  not  hear  the  dog.  If  the' 
dog  was  there  It  would  have  struck  my  eyes. 
I  would  not  swear  there  was  no  dog  there. 
I  didn't  think  of  the  dog.  I  did  not  see  It 
at  any  time  during  the  occurrence.  I  paid 
no  attention  whether  there  was  any  dog  there 
or  not  I  don't  know  whether  there  was  a 
dog  following  me  or  not  I  know  the  dog 
was  with  me  before  I  approached  Mr.  Krue- 
ger.    I  didn't  see  what  started  the  horse. 

There  was  evidence  to  the  effect  that  after 
the  accident  a  small  scratch  was  found  on 
the  left  hind  leg  of  the  horse  near  the  ankle 
from  which  a  little  blood  had  flown. 

Julia  Zahn,  a  witness  called  by  the  plain- 
tiff, was  with  Mrs.  Bratz  at  the  time  of  the 
occurrence.  She  saw  the  horse  at  the  Instant 
Krueger  fell  out  of  the  buggy  and  when  It 
ran  off  into  the  ditch  at  the  culvert.  She 
did  not  see  the  dog  or  hear  It  bark. 

Abraham  Beck,  called  by  respondent,  said. 
In  substance:  I  saw  a  dog  following  Kroen- 
lng's rig  at  the  time  he  passed  Mr.  Krupger. 
I  was  In  the  field  with  Mrs.  Bratz  and  Julia 
Zahn.  I  saw  Mr.  -Kroening  pass  by  Mr, 
Krueger.  Tbe  latter's  horse  got  a  little  high- 
lived  at  that  time.  He  tried  to  hold  bis 
horse.    The  horse  raised  up  in  front  and  Mrs, 
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Krueger  grabbed  round  with  the  right  arm 
over  the  lines.  That  was  just  before  tbe 
borse  bad  to  jump  off  the  culvert.  I  did  not 
see  tbe  dog  or  bear  him  bark.  Some  weeds 
interfered  with  seeing.  The  horse  Jumped 
twice  and  the  second  time  lie  jumped  be 
went  into  the  ditch  at  tbe  culvert  I  did  not 
see  the  dog  after  Kroenlng  passed  Krueger. 
As  the  horse  jumped  Mrs.  Krueger  reached 
over  and  got  hold  of  the  right-hand  line. 

Mrs.  Beclc,  a  witness  called  for  the  defend- 
ant, said:  I  saw  tbe  dog  in  the  middle  of  the 
road  before  Krueger  fell  out  of  tbe  wagon. 
I  did  not  see  bim  do  anything  to  the  horse, 
or  bear  bim  bark.  I  just  saw  him  going  along 
with  tbe  team  in  tbe  road.  I  saw  Mrs.  Krue- 
ger at  tbe  time  of  tbe  occurrence  reach  over 
and  take  one  of  the  lines.  Tliat  was  as  tiie 
borse  jumped  at  the  culvert. 

There  was  evidence  tending  to  prove  that 
on  one  occasion  Mrs.  Krueger  said  she  did 
not  know  respondent's  dog  bit  the  borse,  but 
others  said  so,  and  evidence  tending  to  prove 
that  the  dog  on  some  occasions  had  pursued 
horses  driven  along  the  highway. 

Xbe  foregoing  shows  sufficiently  the  gea- 
eral  nature  of  the  evidence.  There  was  the 
direct  and  positive  testimony  of  Mrs.  Krue- 
ger that  the  dog  bit  tbe  left  bind  foot  of 
Krueger's  horse,  causing  him  to  become  un- 
manageable and  go  off  into  a  ditch  at  tbe  cul- 
vert and  ultimately  to  cause  Krueger's  death. 
It  was  somewhat  discredited  by  evidence  that 
on  a  previous  occasion  she  said  the  dog 
attacked  the  borse  in  front  instead  of  by  bit- 
ing one  of  his  hind  feet,  and  further  discred- 
ited by  evidence  tending  to  show  that  prior 
to  the  trial  she  said  she  did  not  know  wheth- 
er the  dog  bit  tbe  horse,  but  bad  been  told 
so;  and  still  further  discredited  by  tbe  cir- 
cumstance that,  whereas  she  said  when  re- 
spondent approached  to  pass  by  her  hus- 
band's rig  tbe  former  was  driving  very  fast, 
— the  evidence  generally  in  the  case  was  to 
tbe  contrary.  All  the  witnesses  on  both  sides, 
who  testified  to  snelng  the  accident  and  see- 
ing what  occurred  prior  thereto  and  there- 
after tin  the  borse  was  stopped,  and  who 
were  in  a  position  where  they  probably  might 
have  seen  or  heard  tbe  dog  if  he  attacked  or 
pursued  the  horse,  as  claimed,  testified  that 
they  did  not  see  any  such  thing. 

Now  it  may  be  that  Mrs.  Krueger  told  tbe 
truth  as  to  the  cause  of  the  borse  going  to 
the  left  and  throwing  Krueger  into  the  posi- 
tion which  produced  his  death,  but  In  view 
of  the  evidence  tending  to  Impair  her  cred- 
ibility, and  tbe  imiversal  testimony  of  wit- 
nesses on  both  sides  who  were  in  a  position 
where  they  might,  within  reasonable  prob- 
ability, have  seen  or  beard  the  dog  at  some 
time  during  the  occurrence.  If  its  conduct 
was  as  Mrs.  Krueger  claimed,  that  tbey  did 
not  see  any  such  conduct,  and  In  view  of  the 
fact  that  the  trial  judge,  who  listened  to  all 
the  evidence  as  it  came  from  the  mouths  of 
the  witnesses,  both  in  submitting  the  cause 
to  tbe  jury  and  In  deciding  the  motion  to  set 


aside  their  finding,  deliberately  decided  it 
was  within  reasonable  probability  that  tbe 
borse  was  not  frightened  or  made  munaiiage- 
able  by  respondent's  dog,  we  cannot.  It  seems, 
consistently  with  tbe  rules  governing  sudi 
matters,  disturb  such  decision.  Wbetb«-  the 
finding  of  the  jury  be  right  or  wrong  as  an 
original  matter,  by  those  tests  whicb  It  ia 
our  duty  to  apply  thereto,  it  must  stand  as 
a  verity  In  the  case. 

Notwithstanding  the  foregoing  it  Is  indst- 
ed  on  behalf  of  appellant  that  fatal  error 
was  committed  in  tbe  instruction  in  respect 
to  tbe  second  question.  The  language  com- 
plained of  can  best  be  understood  by  reading 
it  as  a  part  of  the  entire  charge  in  respect 
to  such  question,  whicb  Is  as  follows: 

"That  second  question  reads,  'At  tbe  time 
and  place  of  the  injury  in  question  did  said 
dog  attack,  bite  and  frighten,  in  the  public 
highway,  the  horse  which  plaintiff's  intestate, 
Oottfrled  O.  Krueger  was  then  and  there  driv- 
ing?' Tour  answer,  to  this  question  will  be 
divided  into  two  parts.  If  you  find  that  the 
dog  did  bite  the  horse  whidi  Mr.  Kraeger 
was  driving,  then  your  answer  on  that 
branch  of  tbe  question  will  read  tbe  dog<  did 
bite  the  horse.'  If  you  find  the  borse  wa'< 
not  bitten  by  tbe  dog,  then  your  answer  to 
that  part  of  the  questioa  will  read,  'the  dog 
did  not  bite  the  horse.'  Ton  will  have  no 
trouble  in  filling  that  out  when  you  come  to 
look  at  the  form  that  is  given  for  the  ans-vrer. 
The  dog  did  bite  the  horse — ^the  dog  did  not 
bite  the  borse.  That  is  all  there  Is  of  that 
Ton  will  observe  tbat  one  part  of  the  ques- 
tion relates  to  the  biting  only,  and  the  otber 
part  of  tbe  question  relates  to  the  Injnry 
whether  tbe  dog  attacked  and  frightened  the 
horse  even  if  he  did  not  bite  it.  If  you  find 
that  tbe  dog  did  attack  the  borse  either  by 
biting  him,  or  by  running  out,  or  barking  or 
growling  at  bim,  or  chasing  bim  in  such  man- 
ner as  to  indicate  tbat  the  dog  was  trying 
to  bite,  injure  or  worry  the  horse,  and  if  tbe 
horse  was  thereby  frightened,  thai  your  an- 
swer to  that  branch  of  this  question  should 
be,  tbe  dog  did  attack  and  frighten  tbe  borse. 
If  you  find  that  the  dog  did  not  attack  tbe 
borse  by  biting  bim,  nor  by  running  out,  or 
barking  or  growling  at  bim,  or  chasing  the 
borse  in  the  attempt  to  bite  or  Injure  or  wor- 
ry the  horse,  then  your  answer  to  that  part 
of  tbe  question  should  be,  tbe  dog  did  not 
attack,  nor  frighten  the  horse. 

"The  word  'frlgbten'  in  tbe  sense  in  which 
It  is  used  in  this  question  has  reference  to 
fright  of  the  horse  resulting,  if  it  did  result, 
from  an  attack  upon  the  horse  by  tbe  dog 
in  some  of  tbe  ways  tbat  I  have  explained  to 
you,  and  not  to  any  fright  resulting.  If  It 
did  result,  from  tbe  act  of  tbe  dog  in  running 
along  tbe  highway  without  making  any  effort 
or  attempt  to  bite,  injure  or  worry  the  horse. 
If  the  borse  took  fright  merely  because  the 
dog  ran  past,  or  behind,  or  alongside,  or  bi 
front  of  the  horse,  without  attacking,  or  wor- 
rying or  biting  the  horse,  or  trying  to  do  so. 


Digitized  by 


Google 


wis.) 


NOLAN  T.  KBOBNINQ. 


9G7 


then  la  the  sense  Intended  by  this  qnestlon 
the  borae  was  not  frightened  by  any  act  or 
conduct  of  the  dog  to  which  this  branch  of 
the  question  has  reference,  and  you  are  thm 
to  answer  It  accordingly  in  the  negative  as 
to  that  part  of  the  question.  The  fright 
about  which  this  question  inquires  is  fright 
resulting  from  an  attack  by  the  dog — ^not  to 
fright  which  was  not  caused  by  such  attack. 
If  there  was  no  such  attack,  then  there  was 
no  fright  caused  by  the  dog  in  the  sense 
meant  by  this  question.  While  the  answer  to 
the  question  Is  not  in  form  yes  or  no,  yet  the 
answer  will  be  the  equivalent  of  yes  or  no 
when  read  In  connection  with  the  question. 
It  will  be  either  an  affirmative  or  a  negative 
answer  in  the  sense  which  has  t>een  explained 
to  you,  and  the  Instruction  which  has  beoi 
given  to  you  on  the  subject  of  the  burden  of 
proof  is  applicable  to  this  question  and  to 
the  answer  which  you  may  make  to  It" 

It  is  argued  tliat  the  words,  "If  you  find 
that  the  dog  did  not  attack  the  horse  either 
by  biting  him,  or  by  running  out,  or  barking 
or  growling  at  him,  or  chasing  him,  in  such 
ifianner  as  to  Indicate  that  the  dog  was  trying 
to  bite,  injure  or  worry  the  horse,  and  If  the 
horse  was  thereby  frightened,  then  your  an- 
swer to  that  branch  of  the  question  should  be, 
the  dog  did  attack  and  frighten  the  horse," 
suggests  that  the  finding  could  not  be  that 
the  dog  attacked  the  horse  unless  the  Jury 
found  that  It  intended  to  bite  and  Injure  or 
worry  the  horse.  We  do  not  so  understand 
the  coarf  s  language.  Counsel  seem  to  have 
gathered  tiie  Idea  urged  upon  our  attention 
by  reading  such  language  as  If  there  was  a 
comma  after  the  words  "or  chasing  him,"  so 
that  those  following,  viz.,  "in  such  manner 
as  to  indicate  that  the  dog  was  trying  to  bite, 
injure  or  worry  the  horse,"  would  relate  to 
each  of  the  preceding  alternatives,  while  the 
charge  as  actually  given  was  not  so  punctuat- 
ed, but  was  so  pointed  ofT  as  to  make  the 
words  "in  such  manner  as  to  indicate"  etc. 
refer  only  to  the  words  "or  Chasing  him,"  as 
will  t>e  seen  by  reference  to  the  whole  charge 
as  quoted.  Therefore  the  Jury  must  have  un- 
derstood that  if  the  dog  either  bit  the  horse  or 
ran  out  at  it,  or  barked  or  growled  at  it, 
causing  It  to  t>ecome  frightened,  they  should 
answer  that  the  dog  did  attack  and  frighten 
the  horse. 

It  is  contended  that  the  language,  "it  will 
be  either  an  affirmative  or  a  negative  answer 
in  the  sense  which  has  been  explained  to 
you,  and  the  Instruction  which  has  been  given 
to  you  on  the  subject  of  the  burden  of  proof 
is  applicable  to  this  question  and  to  the  an- 
swer which  you  may  make  to  it,"  In  connec- 
tion with  the  preceding  language,  "if  the  horse 
took  fright  merely  because  the  dog  ran  past, 
or  behind,  or  along  side,  or  In  front  of  the 
horse,  without  attacking,  or  worrying  or  bit- 
ing the  horse,  or  trying  to  do  so,  then  In  the 
sense  Intended  by  this  question  the  horse 
was  not  frightened  by  any  act  or  conduct  of 
the  dog,"  put  the  burden  of  proof  upon  the 


plaintiff  to  prove  that  the  dog  not  only  did 
attack  and  frighten  the  horse,  but  that  It  was 
the  intention  of  the  dog  so  to  do  at  the  time. 
The  learned  counsel  seems  to  have  read  the 
court's  language  as  If  the  words,  "trying  to 
do  so"  were  tied  to  the  preceding  alternatives, 
conjunctively  Instead  of,  as  the  fact  Is,  dis- 
junctively. As  we  read  the  language  com- 
plained of  the  Idea  conveyed  by  It  Is  that 
the  dog  merely  ran  past,  or  alongside  of,  or 
In  front  of  the  horse  and  neither  attacked,  nor 
worried,  nor  bit  it  nor  tried  to  do  so,  then 
the  fright  of  the  horse,  within  the  meaning  of 
the  question,  was  not  caused  by  the  dog.  To 
give  the  language  the  sense  attributed  there- 
to as  a  basis  for  the  assignment  of  error  It 
would  need  to  be  in  this  form:  If  the  horse 
took  fright  merely  because  the  dog  ran  past, 
or  behind,  or  along  side,  or  in  front  of  the 
horse,  without  attacking  or  worrying  or  bit- 
ing the  horse  and  intending  to  do  so,  etc. 

The  foregoing  covers  ail  the  criticisms  of 
the  charge  apecially  made  in  the  brief  of 
appellant's  counsel,  and  after  a  careful  study 
of  it  we  do  not  discover  any  other  which  the 
learned  counsel  may  probably  have  had  in 
mind  In  presenting  the  six  exceptions  to  as 
many  portions  of  the  court's  language  select- 
ed therefrom.  - 

The  motion  for  a  new  trial  because  of  mis- 
conduct of  Jurors  was  based  on  charges  that 
three  of  them  frequented  a  hotel  at  Intervals 
during  the  trial,  two  of  whom  boarded  at  such 
hotel;  that  they  consorted  there  with  re- 
q>ondent  and  persons  actively  Interested  in 
his  behalf;  that  they  talked  about  the  case 
with  him  and  such  persons,  accepted  treats 
of  beer  and  cigars  of  them  and  heard  talk 
about  the  case  by  such  persons  and  others. 
In  the  whole  there  was  no  definite  and  cer- 
tain evidence  as  to  the  Jurors  accepting  treats 
as  claimed.  At  best,  the  evidence  was  In 
much  conflict  on  all  branches  of  the  charges. 
The  Jurors  themselves  were  sworn  and  exam- 
ined and  severally  denied  that  they  accepted 
any  favors  by  way  of  treats  from  respondent, 
or  his  friends,  during  the  trial,  or  talked  with 
them  about  the  case,  or  heard  them  say  any- 
thing about  It  and,  generally,  denied  In  detail 
all  charges  of  misconduct  There  was  some 
support  for  their  evidence  In  that  of  other 
witnesses.  It  does  not  seem  best  to  extend 
this  opinion  to  the  length  that  would  be  re- 
quired in  order  to  give  even  a  summary  of 
all  the  evidence  taken  and  considered  by  the 
court  on  this  subject  It  has  been  carefully 
studied  both  as  printed  In  the  case  and  sum- 
marized In  the  briefs  of  counsel,  and  also 
as  appears  In  the  bill  of  exceptions.  In  dis- 
posing of  the  matter  here  the  rule  must  be  ap- 
plied which  governs  In  deciding  other  assign- 
ments of  error  as  to  the  conclusions  of  a 
trial  court  on  matters  of  fact  The  conclu- 
sion must  stand,  unless  It  appears  to  be 
against  the  clear  preponderance  of  the  evi- 
dence. That  rule  should  be  applied  with  con- 
siderable strictness  on  a  motion  of  this  sort, 
as  has  been  heretofore  suggested  in  opinions 
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of  this  court  Carthaus  r.  State,  78  Wis. 
660,  47  N.  W.  K9;  Cupps  v.  State,  120  Wis. 
B04-520,  97  N.  W.  210,  98  N.  W.  646,  102  Am. 
St  Rep.  996.  In  the  last  case  cited  It  was 
said,  substantially:  Evidence  to  Impeach  a 
verdict  by  attacliing  the  fairness  of  a  jury, 
to  be  effective,  should  be  very  clear  and  sat- 
isfactory. The  court  should  not  act  upon  It 
favorably  to  Impeaching  the  verdict  in  the. 
face  of  an  unequivocal  denial  by  the  Jurors, 
In  the  absence  of  the  most  clear  and  satis- 
factory evidence  of  the  falsi^  of  the  denial. 
After  verdict  the  interests  at  stake  tempting 
an  attack  upon  some  particular  Juror  are  so 
great  that  all  evidence  in  reqpect  to  such 
matters  should  be  scrutinized  with  the  great- 
est caution  and  care  before  passing  Judgment 
vacating  such  verdict  Applying  that  rule  to 
the  evidence  in  this  case,  and  according  to 
the  trial  Judge's  decision  the  dignity  which 
It  deserves,  we  are  unable  to  say  that  the 
evidence  to  sustain  the  charges  of  miscon- 
duct Is  sufficiently  clear  and  convincing  to 
warrant  a  reversal  of  the  Judgment  on  that 
ground. 

There  are  no  other  questions  in  the  case 
that  require  special  consideration  In  this 
opinion. 

The  Judgment  is  affirmed 


PAPB  T.  TOWN  OF  CARLTON. 
(Supreme  Court  of  Wisconsin.     Dec.  4,  1906.) 

1.  Towns  — CORTBACTS  — Powers    of   Town 

BOABD. 

Laws  1899,  p.  116,  c.  83,  J  2,  provides  that 
the  chairman  of  a  town  board,  on  being  peti- 
tioned by  a  majority  of  the  taxpayers  In  one 
or  more  snperintendent  districts  representing 
more  than  one-half  of  the  taxable  property  in 
such  district  or  in  each  of  sucli  districts,  to  be 
ascertained  from  the  last  precedins  assessment 
roll,  may  contract  for  the  purchase  of  a  road 
machine.  By  Wis.  St  1898,  g  10G4,  an  assess- 
ment roll  Is  required  to  be  corrected  by  the  as- 
sessor and  delivered  to  the  town  clerk  on  or  be- 
fore the  first  Monday  of  August  of  the  year  it 
is  made,  but  by  section  1065,  it  is  still  subject 
to  correction  as  to  mistakes.  Held  that,  on  a 
petition  under  chapter  83,  the  sufliciency  of  the 
petition  is  to  be  tested  by  the  roll  delivered  un- 
der section  1064,  unless,  m  the  meantime,  anoth- 
er roll  shall  have  been  made. 

2.  Same. 

The  snfBciency  of  the  petition  Is  to  be  tested 
as  of  the  time  of  the  certification  of  the  peti- 
tion by  the  town  clerk  for  presentation  to  the 
chairman  as  required  by  the  statute,  and  not  as 
of  the  date  of  the  signing  of  the  petition. 

3.  Pleadino  — AintNDitENT— Nbw  Causb  of 
Action. 

Where  a  contract  for  the  sale  of  a  machine 
provided  for  payment  in  installment  notes,  and, 
pending  an  action  on  three  of  them,  which  were 
due  at  the  commencement  of  the  action,  the 
fourth  matured,  it  was  proper  to  refuse  to  per- 
mit the  complaint  to  be  amended  by  adding  a 
cause  of  action  on  the  fourth  note. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  i|  684,  685.] 

Appeal  from  Circuit  Court  Kewaunee 
County;  Michael  Kirwan,  Judge. 

Action  by  Charles  Pape  against  the  town 
of  Carlton.    From  a  Judgment  in  favor  of  de- 


fendant plaintiff  appeals.  Reversed  and  re- 
manded, with  directions  to  render  a  Judgment 
in  favor  of  plaintiff. 

Action  to  recover  on  a  contract  for  tiie  pur- 
chase of  a  road  machine,  such  contract  bar- 
ing been  made,  as  alleged,  pursuant  to  a  peti- 
tion of  taxpayers  of  road  districts  Noa.  S 
and  10,  of  the  town  of  Carlton,  Kewaunee 
county.  Wis.  The  contract  provided  for  pay- 
ment for  the  machine  In  five  installments  of 
$46,  each  three  of  which  were  due  at  the 
time  of  the  commencement  of  the  action.  The 
town  defended  upon  the  ground  that  the  con- 
tract was  void  for  want  of  the  statutory  req- 
uisites to  the  authority  of  the  chairman  of 
the  town  board  to  make  it  under  section  2. 
a  83,  p.  116,  Laws  of  1899.  At  the  close  of 
the  evidence  the  court  decided  that  there  were 
no  controverted  questions  of  fact  by  reason 
of  stipulations  made  during  the  trial.  Both 
sides  moved  for  a  directed  verdict  The  court 
granted  the  motion  made  on  behalf  of  the 
plaintiff,  taking  a  verdict  fi>r  $168.30,  sub- 
ject to  Its  opinion  on  the  legal  questions  In- 
volved. There  was  a  moticm  made  on  be- 
half of  the  plaintiff  to  amend  the  complaint 
BO  as  to  include  the  fourth  installment  for 
the  road  machine,  which  fell  due  after  the 
commencement  of  the  action,  and  the  motion 
was  denied.  The  court  finally  decided  that 
according  to  the  facts  stipulated  on  the  trial 
and  undisputed  evidence  the  petition  for  the 
purchase  of  the  road  machine  satisfied  the  req- 
uisites of  chapter  83,  p.  116,  Laws  of  1^9. 
as  to  road  district  No.  6,  and  also  as  to  road 
district  No.  10,  if  the  names  of  'Katie  Drab 
and  Fred  Ihlenfeldt  were  entitled  to  be  count- 
ed. In  respect  to  that  matter  the  court  found 
that  the  name  of  Joseph  Bohman  appeared 
on  the  assessment  roll  of  the  town  of  Carl- 
ton for  1899  as  the  owner  of  $3,315,  in 
value  of  taxable  real  estate,  and  $982,  In 
value  of  taxable  personal  property  in  said 
district  No.  10,  and  that  Mrs.  Drab  and  Fred 
Ihlenfeldt  appeared  upon  the  assessment  roll 
of  the  town  for  the  year  1900  as  owners  of 
the  real  estate  assessed  the  previous  year  to 
Joseph  Bohman,  and  his  name  appeared  on 
such  roll  as  the  owner  of  taxable  persona] 
property  to  the  amount  of  $435.  There  were 
not  names  of  taxpayers  representing  the  req- 
uisite amount  of  property  appearing  on  the 
assessment  roll  of  1899  to  satisfy  the  law 
aforesaid,  but  counting  the  names  of  Mrs. 
Drab  and  Mr.  Ihlenfeldt  and  the  property  as- 
sessed to  them  there  were  sufficient  names 
representing  the  requisite  amount  of  prot>- 
erty  appearing  on  the  assessment  roll  of  1900. 
The  petition  for  the  purchase  of  the  machine 
was  dated  June  14,  1900.  In  the  complaint 
it  was  alleged  that  the  chairman  of  the  town 
board  was  petitioned  in  accordance  with  the 
statute  on  June  14,  1900,  to  contract  for  the 
machine.  The  petition  was  not  presented  to 
the  chairman  of  the  town  board  till  August 
25,  1000.  On  that  date  the  town  clerk  affixed 
to  the  petition  his  certificate  that  it  was 
signed  by  a  majority  of  the  taxpayers  of  the 
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two  districts  mentioned,  representing  more 
tbau  one-half  of  the  taxable  property  thereof 
according  to  the  last  previous  assessment  rolL 
The  assessment  roll  of  1900  was  completed 
and  on  file  prior  to  the  time  the  petition  was 
60  certified,  but  the  petition  must  be  regarded 
as  having  originated  in  the  sense  that  It  was 
signed  by  the  persons  whose  signatures  ap- 
peared thereon  on  the  day  of  its  date,  to  wit: 
June  14,  1900.  The  last  previous  assessment 
roll  as  regards  that  date  was  the  roll  of  1899. 
Therefore  Katie  Drab  and  Fred  Ihlenfeldt 
were  not  qualified  petitioners  for  the  pur- 
chase of  the  road  machine  and  the  petition 
was  insuflaclent  to  warrant  making  the  con- 
tract Judgment  was  accordingly  rendered  in 
favor  of  the  defendant  notwithstanding  the 
verdict,  dismissing  the  complaint  with  costs. 

O.  H.  Bmemmer  (L.  J.  Nash,  of  counsel), 
for  appellant.  Geo.  W.  Wing  and  M.  T. 
Parker,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
From  the  statement  it  will  be  seen  that  the 
case  turned  in  the  court  below  on  whether 
under  section  2,  c.  83,  p.  116,  Laws  of  1899, 
authorizing  the  purchase  by  towns  of  road 
machines,  the  i)etitlon  spoken  of  is  to  be 
signed  by  a  majority  of  the  taxpayers  of  the 
road  district  or  districts,  representing  a 
majority  of  the  taxable  property  therein  ac- 
cording to  the  last  previous  assessment  roll 
of  the  town  prior  to  the  date  of  the  paper, 
the  decision  being  in  the  affirmative.  The 
language  of  such  section,  so  far  as  necessary 
to  be  considered,  is  as  follows: 

"The  chairman  of  the  town  board  thereof, 
may,  upon  being  petitioned  in  writing  by  a 
majority  of  the  taxpayers  In  one  or  more 
superintendent  districts  of  said  town,  repre- 
senting more  than  one-half  of  the  taxable 
property  in  such  district  or  in  each  of  such 
districts  (to  be  ascertained  from  the  last 
preceding  assessment  roll,  and  certified  to  as 
such  by  the  town  clerk  of  such  town)  and  by 
the  superintendent  or  superintendents  of  high- 
ways of  each  of  such  district  contract,"  etc. 

The  arguments  of  counsel  have  been  very 
helpful  in  reaching  a  satisfactory  concln- 
Bion  here.  In  that  they  probably  brought  to 
to  our  attention  all  of  the  decisions  of  this 
court  which  from  any  standpoint  could  rea- 
sonably be  said  to  affect  the  matter.  Each 
feature  of  such  arguments  and  of  the  learn- 
ed discussion  contained  In  the  opinion  of  the 
circuit  Judge  has  been  carefully  studied. 
However,  it  is  thought  best  not  to  treat  such 
features  here  in  all  their  details,  but  rather 
to  give  such  attention  to  the  authorities  cited 
as  to  show  generally  the  bearing  they  seem 
to  have  upon  the  precise  point  which  ap- 
pears to  be  vital  on  the  appeal,  and  to  con- 
fine the  opinion  otherwise,  In  the  main,  to 
the  question  Involving  such  point  as  an 
original  proposition,  viz.:  Under  the  statute 
quoted,  are  the  signers  of  the  petition  to 
be  regarded  as  petitioning  the  cbklrman  of 


the  town  board  for  the  purchase  of  a  road 
machine,  only  as  of  the  date  of  the  paper 
signed  by  them,  or  are  they  to  be  regarded 
as  petitioning  such  chairman  at  the  time  the 
paper  is  certified  to  by  the  town  clerk  and 
presented  to  such  chairman?  That  involves 
this:  Is  it  sufficient  to  render  one  a  compe- 
tent petitioner  under  the  statute  that  he  is 
a  taxpayer  of  the  road  district  when  the  peti- 
tion is  certified  by  the  town  clerk  and  so  pre- 
sented? Appellant  stands  for  the  affirma- 
tive and  if  he  is  right  the  petition  in  ques- 
tion should  have  been  tested  by  the  assess- 
ment roll  of  1900  Instead  of  that  of  1899,  if 
the  former  existed,  within  the  meaning  of 
the  law,  at  the  time  the  town  clerk  made  his 
certificate. 

We  have  little  difficulty  in  passing  suc- 
cessfully the  contingency  last  suggested.  It 
Is  considered  that  -when  an  assessment  roll 
shall  have  be«i  corrected  by  the  assessor 
and  delivered  to  the  town  clerk  under  sec- 
tion 1064,  Wis.  St  1898,  which  Is  required 
thereby  to  occur  on  or  before  the  first  Mon- 
day in  August  of  the  year  It  is  made,  it  la 
an  assessment  roll  within  the  meaning  of 
chapter  83,  notwithstanding  It  is  still  subject 
to  correction  as  to  mistakes  under  section 
106S.  The  prior  section  speaks  of  the  roll, 
when  ready  to  be  filed  In  the  town  clerk's 
office,  as  a  completed  roll,  and  so  it  Is  to  all 
intents  and  purposes.  la  our  view,  if  the 
chairman  of  a  town  is  thereafter  petitioned 
under  said  chapter  83  the  sufficiency  of  the 
request  as  to  putting  him  In  motion  to  obli- 
gate the  town  for  the  purchase  of  a  road 
machine.  Is  to  be  tested  by  such  roll  unless 
another  shall  in  the  meantime  have  been 
made.  There  is  no  authority  cited  to  our  at- 
tention, or  which  we  can  discover,  throvrtng 
any  light  on  this  question.  It  must  be  dis- 
posed of  as  an  original  matter  according  to 
our  best  Judgment 

We  cannot  agree  that  the  allegations  of 
the  complaint  as  to  the  chairman  of  the  de- 
fendant town  having  been  petitioned  on  the 
14th  day  of  June,  1900,  cut  any  controlling 
figure  in  the  case,  either  standing  alone  or 
in  connection  with  the  date  of  the  petition, 
even  if  we  assume,  for  the  purposes  of  the 
point,  that  the  act  of  signing  as  to  each  peti- 
tioner relates  to  such  date.  The  undisputed 
evidence  Is  that  the  petition  was  not  pre- 
sented to  the  chairman  of  the  town  board 
till  August  25th,  1900.  Therefore,  if  that  be 
the  time  when,  in  contemplation  of  law,  he 
was  "petitioned,"  then  the  decision  should 
be  accordingly,  regardless  of  the  mere  con- 
clusion pleaded  that  be  was  "petitioned"  on 
June  14th,  1900. 

In  the  opinion  of  the  circuit  court  we  ob- 
serve that  considerable  reliance  was  placed 
on  Slegel  v.  Town  of  Liberty,  118  Wis.  599, 
95  N.  W.  402.  We  are  unable  to  give  the  ef- 
fect to  that  case  which  the  learned  court 
attributed  thereto.  The  point  here  at  issue 
was  not  there  discussed  or  decided.     The 
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case  did  not  dlBcIose,  as  we  can  dlscoTer, 
wben  the  petition  was  signed  or  presented  to 
the  chairman  of  the  town.  It  showed  when 
the  contract  was  made;  that  it  was  In  De- 
cember, 1880,  and  that  the  sufficiency  of  the 
petition  was  tested  by  the  assessment  roll 
of  1898.  However,  it  does  not  necessarily 
follow  because  the  contract  was  made  after 
the  assessment  roll  of  1899  was  filed  with 
the  town  derk  that  the  chairman  of  the 
town  board  was  not  "petitioned"  to  make 
the  contract  prior  to  the  filing  of  snch  roll. 
In  the  printed  case  used  upon  the  appeal 
It  appears  that  the  plaintiff  alleged  that  the 
petition  was  not  presented  to  the  chairman 
till  after  the  3d  day  of  November,  1899. 
That  was  put  in  Issue  by  the  answer  and 
found  in  the  defendant's  favor.  The  print- 
ed evidence,  as  we  read  it,  does  not  show  the 
date  of  the  petition  or  when  it  was  signed 
or  when  it  was  presented  to  the  town  chair- 
man. Certainly  the  question  of  whether  the 
act  of  "petitioning"  Is  referable  to  the  date 
of  the  paper  or  to  that  of  Its  presentation 
to  the  chairman  of  the  town  was  not  raised 
or  discussed  or  referred  to  in  any  way,  so 
far  as  we  can  discover. 

Some  reliance  is  placed  on  State  ex  rel. 
Town  of  Spring  Lake  v.  Board  of  Sup'rs  of 
Pierce  County,  71  Wis.  321,  37  N.  W.  231, 
and  State  ex  rel.  Town  of  El  Paso  v.  Board 
of  Sup'rs  of  Pierce  County,  71  Wis.  327,  37 
N.  W.  233.  Those  cases  arose  under  the  law 
of  1886,  authorizing  coonty  aid  to  towns  In 
the  building  of  bridges.  The  law  provided 
for  such  aid  in  case  of  a  town  having  voted 
to  construct  or  r^alr  any  bridge  or  bridges 
wboUy  or  partly  within  such  town  and  pro- 
vided for  one-half  the  cost  of  snch  construc- 
tion or  repairs  and  snch  cost  exceeding  one- 
fonrth  of  one  per  cent,  of  the  taxable  prop- 
erty in  the  town  "according  to  the  last 
equalized  valuation."  The  defendant.  In  the 
last  case  mentioned,  at  its  annual  town  meet- 
ing In  April,  1886,  determined  upon  the  build- 
ing of  a  bridge  and  otherwise  provided  as 
indicated  In  the  law  of  1885,  and  after  the 
equalized  valuation  of  the  taxable  property 
of  the  town  for  that  year  was  made,  the 
county  board  was  called  upon  to  appropriate 
out  of  the  county  treasury  sufficient  money 
to  defray  one-half  the  cost  of  the  improve- 
ment It  was  held  that  the  last  equalized 
valuation  of  the  property  of  the  town,  exist- 
ing at  the  time  it  acted  on  the  bridge  matter 
at  its  annual  town  meeting,  was  to  be  taken 
as  the  test  of  whether  the  county  possessed 
authority  to  extend  the  aid  requested,  as  the 
law  contemplated  that  the  right  of  the  town 
thereto  should  become  fixed  upon  Its  taking 
action  as  required  by  such  law.  We  are  un- 
able to  see  bow  that  decision  points  the  way 
to  a  correct  conclusion  as  to  the  question  we 
have  here.  The  obvious  purpose  of  the  law 
of  1885  is  that  the  action  of  the  town,  satis- 
fying the  condition  precedent  to  the  obllga- 
tlcMi  of  the  county.  Is  to  be  taken  with  refer- 
ence to  an  •xlsting  equalized  valuation  of 


taxable  property  In  the  former  and,  therefore, 
necessarily  the  action  of  the  county  must  be 
taken  with  reference  to  the  same  valuation. 

State  ex  rel.  Chicago,  M.  &  St  P.  R.  Ca  v. 
Blackstone  et  al.,  63  Wis.  362,  24  N.  W.  72. 
which  dealt  with  the  law  authorizing  munic- 
ipal aid  in  the  construction  of  railroads  is 
referred  to  by  respondent's  counsel  as  sug- 
gesting that  the  qualification  of  a  petitioner 
under  such  a  law  is  to  be  determined  as  of 
the  time  of  his  signing  the  petition.  We  do 
not  so  understand  that  decision.  The  stat- 
ute authorizes  the  acceptance  by  a  municipal- 
ity of  a  proposition  of  a  railroad  company  for 
the  construction  of  a  railroad  upon  a  petition 
bearing  the  signatures  of  a  majority  of  the 
male  persons  residing  therein,  who  were  as- 
sessed for  taxes  as  shown  by  the  last  ase^- 
ment  roll.  It  provides  for  a  day  certain 
when  the  petition  may  be  first  presented  to 
any  such  resident  taxpayer  for  his  signature 
The  court  held,  oonfessedly  by  a  somewhat 
arbitrary  construction,  that  the  law  contem- 
plates only  signatures  of  taxpayers  residing 
In  the  municipality  on  such  day ;  that  neither 
the  date  of  the  petition,  the  time  of  signing 
It  nor  that  of  Its  presentation  is  material  on 
the  subject  of  residence;  that  one  cannot 
qualify  by  moving  Into  the  town  between  the 
time  when  it  Is  first  competent  to  presoit  the 
petition  for  signatures  and  the  time  few  filing 
It  with  the  town  clerk,  nor  disqualify  by  mov- 
ing out  during  such  period.  The  court  was 
persuaded  to  adopt  that  construction  because 
of  a  seeming  necessity  that  the  law  should 
provide  a  time  certain  by  which  to  test  the 
competency  of  all  petitioners  as  to  residence. 
The  law  under  consideration  here  does  not 
make  residence  in  the  road  district  an  essen- 
tial to  qualification  of  a  petitioner.  The  only 
requisite  is  that  at  the  time  the  chairman  of 
the  town  board  is  "petitioned"  the  petitioner 
shall  be  a  taxpayer  therein,  as  appears  by  the 
last  previous  assessment  roll.  It  has  two 
features  as  to  which  certainty  should  be 
looker  for:  First,  the  time  wben  the  diair- 
man  Is  to  be  regarded  as  "petitioned"  within 
the  meaning  of  the  act;  necoai,  the  status  of 
the  signers  of  the  petition  as  to  their  being 
taxpayers  at  that  time  as  appears  by  the  last 
previous  assessment  roll  of  the  town. 

La  Londe  v.  Board  of  Supervisors  of  Barron 
County,  80  Wis.  380,  49  N.  W.  960,  and  State 
ex  rel.  Hawley  v.  Board  of  Supervisors  of 
Polk  County,  88  Wis.  365,  60  N.  W.  268.  are 
cited  to  our  attention  by  appellant's  counsel 
as  bearing  on  the  question  at  issna  They 
dealt  with  the  statute  requiring  a  county 
board  of  a  county  to  submit  to  the  voter» 
thereof  the  question  of  changing  the  location 
of  the  county  seat  upon  a  i>etttlon  being  pre- 
sented to  such  board  requesting  it  signed  by  a 
specified  proportion  of  such  voters  according 
to  the  poll  lists  of  the  last  previous  general 
election  in  the  county.  The  point  decided 
was  that  a  person  who  signs  such  a  petition 
may  withdraw  therefrom  at  any  time  before 
final  action  by  the  board.    The  question  of 
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vbether  a  petitioner's  qnallflcatloa  can  be 
tested  by  a  poll  list  made  after  he  signs  the 
paper  and  before  presentation  of  it  to  tbe 
coanty  board  was  in  no  wise  involved.  True, 
the  effect  of  the  decision  Is  that  so  long  as  a 
person's  name  remains  signed  to  such  a  peti- 
tion he  Is  to  be  regarded  as  In  tbe  attltade  of 
requesting  the  submission,  but  the  vital  ques- 
tion here  as  to  whether  qualification  to  sign 
can  be  referred  to  any  circumstance  occurring 
after  the  signing  was  not  touched  upon,  and 
perhaps  could  not  arise,  as  In  this  case,  be- 
cause of  statutory  differences. 

Crogster  v.  Bayfield  County,  99  Wis.  1,  74  N. 
W.  635,  T7  N.  W.  167,  where  the  court  reject- 
ed a  view  of  the  law  as  to  tbe  municipal  aid 
in  the  construction  of  a  railroad,  which  would 
enable  assessors  after  acceptance  by  the  muni- 
cipality of  a  railroad  company's  proposition 
on  the  subject,  by  the  manner  of  assessing 
property,  to  render  the  bonds  to  be  issued  pur- 
suant to  such  acceptance  good  or  bad.  Is  cited 
to  our  attention.  There  the  constitutional 
provision  limiting  municipal  Indebtedness 
was  involved.  The  particular  question  pre- 
sented was  this:  At  what  stage  in  proceed- 
ings under  the  act  do  municipal  aid  bonds  in 
the  construction  of  a  railroad  become  Indebt- 
edness within  the  meaning  of  section  3,  art 
11  of  the  Constitution  prohibiting  municipali- 
ties from  becoming  Indebted  In  excess  of  "five 
per  centum  of  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last  as- 
sessment for  state  and  county  taxes  previous 
to  the  incurring  of  such  indebtedness?"  The 
answer  was,  at  the  time  of  the  acceptance  of 
the  proposition  of  the  railroad  company,  not 
at  the  time  of  performance  of  the  contract  on 
its  part  by  constructing  the  road.  It  was 
with  reference  to  the  effect  of  holding  the  lat- 
ter date  the  proper  time,  leaving  the  capacity 
of  the  municipality  to  become  indebted  open 
and  subject  to  manipulation  by  the  assessors 
during  the  period  of  construction — In  effect 
giving  the  assessors  power  to  invalidate  the 
obligations  of  the  municipality — that  the 
court,  speaking  by  the  present  Chief  Justice, 
spoke  of  the  danger  of  such  a  system  and  of 
tbe  Importance  to  the  parties  to  such  a  con- 
tract of  their  being  able  to  ascertain  with 
certainty,  at  the  time  of  entering  Into  the 
contract  the  exact  extent  of  municipal  com- 
petency to  incur  Indebtedness,  regardless  of 
any  future  act  of  its  officers.  If  that  has 
any  bearing  on  this  case  it  Is  quite  remote 
and  confined  to  the  mere  principle  that  laws 
of  this  character  should  be  certain  as  to  ma- 
terial features  and  that  ambiguities  should 
be  solved  with  a  view  of  rendering  themi  so. 

We  have  now  referred  to  the  decisions  of 
this  court,  in  the  main,  which  are  discussed 
in  the  opinion  of  the  trial  court  and  the 
briefs  of  counsel.  It  is  considered  that  they 
do  not  Involve  the  precise  question  presented 
here  nor  throw  any  satisfactory  light  upon 
It,  though  it  must  be  conceded,  as  Indicated 
at  the  outset,  that  the  trial  court  and  counsel 
succeeded  in   bringing   together   the   cases 


which  most  nearly  approach  such  point  It 
seems  that  we  must  solve  the  Issue  as  to 
the  law  of  1899  by  looking  at  the  words  there- 
of in  the  light  of  ordinary  rules  for  stat- 
utory construction.  If  there  be  any  prece- 
dents fairly  in  point  no  one  seems  to  have 
been  able  to  discover  them.  We  confess  that 
we  have  not  and  although  the  learned  circuit 
court  disposed  of  the  case  after  much  careful 
study,  and  counsel  upon  both  sides  have  de-  « 
voted  commendable  industry  in  endeavoring 
to  aid  us,  they  have  not  So  far  as  the  au- 
thorities go  they  indicate  a  strong  Judicial 
leaning  towards  that  construction  of  laws 
authorizing  mxmldpal  indebtedness  which 
will  make  the  desire  of  taxpayers  whose 
property  presently  will,  constructively  at 
least,  be  Incumbered  tliereby,  the  ruling  fac- 
tor. 

It  is  conceded  that  the  law  in  question  Is 
ambiguous.  The  ambiguity  grows  out  of  un- 
certainty as  to  whether  In  an  application  to 
the  chairman  of  a  town  board  to  purchase 
a  road  machine  the  date  of  bis  being  "peti- 
tioned" In  the  matter  Is  that  of  the  signed 
paper  or  that  of  the  presentation  thereof  to 
him  certified  by  the  town  clerk.  The  words 
"representing  more  than  one-half  of  the  tax- 
able property  In  such  district  or  In  each  of 
such  districts  (to  be  ascertained  from  the 
last  preceding  assessment  roll")  etc.  refer  ob- 
viously to  the  words  inreceding,  "the  chairman 
of  the  town  board  •  •  •  upon  being  peti- 
tioned," etc.  When  uncertainty  Is  removed 
as  to  the  date  when  the  chairman  is  "peti- 
tioned," within  the  meaning  of  the  statute, 
uncertainty  as  to  tbe  assessment  roll  by 
which  tbe  sufficiency  of  the  petition  should 
be  tested  will  likewise  be  removed. 

There  is  no  more  familiar  and  helpful  rule 
for  Judicial  oxistruction  of  a  statute  than  the 
one  ordinarily  phrased  substantially  thus: 
When  the  meaning  of  a  law,  viewed  in  Its 
literal  sense  or  when  applied  to  the  object 
thereof,  is  uncertain,  the  legislative  iuea 
Is  to  be  determined  by  looking  at  the  whole 
thereof,  to  the  subject-matter  with  which  it 
deals,  to  Its  effects  and  consequences  and  to 
its  reason  and  spirit  and  if  thereby  the  real 
legislative  purpose  can  be  discovered  with 
reasonable  certainty,  and  the  same  can  be 
fairly  said  to  be  expressed  within  tbe  scope 
of  the  language  used,  even  by  giving  a  most 
liberal  construction  thereto,  such  purpose 
must  be  regarded  as  written  therein  as  ef- 
ficiently as  if  It  were  so  written  in  words 
taken  in  their  plain  ordinary  meaning.  Og- 
den  V.  Glldden,  9  Wis.  46;  Olark  v.  City  of 
Janesville,  10  Wis.  138;  Blunt  v.  Walker, 
11  Wis.  334,  78  Am.  Dec.  709;  Harrington  v. 
Smith,  28  Wis.  43;  State  ex  rel.  S.  B.  &  li. 
M.  Sh.  0.  &  H.  Co.  V.  Com'rs  of  8.  &  U. 
Lands,  34  Wis.  162;  State  ex  rel.  Heiden  v. 
Ryan,  99  Wis.  123-127,  74  N.  W.  644;  Rice 
v.  Ashland  County,  108  Wis.  189-192,  84  N. 
W.  189. 

It  seems  quite  clear  that  the  dominant 
puri)08e  of  tbe  law  of  1890  was  to  clothe  tBe 
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majority  of  the  taxpayers  of  a  road  dis- 
trict, representing  a  majority  of  tbe  taxable 
property  thereof,  with  capacity  to  detaimine 
whether  such  road  district  should  be  burden- 
ed with  the  cost  of  a  road  machine  and  tx> 
make  their  wishes  known  at  the  time^  as 
near  as  practicable,  of  the  chairman  of  the 
town  bocu'd  being  authorized  to  act  in  the 
matter.  It  contemplates  that  the  chairman 
I  shall  act  with  reference  to  the  attitude  of 
such  taxpayers  substantially  at  the  time  the 
obligation  to  pay  for  the  road  machine  is 
Incurred  and  so  it  proyldes  that  the  sufflelwi- 
cy  of  the  result  shall  be  tested  by  the  last 
preceding  assessment  roll,  the  test  to  be  made 
by  the  town  clerk  tiaylug  the  roil  in  charge. 

If  the  time  when  the  chairman  is  "peti- 
tioned" in  any  case  be  referable  to  the  date 
of  the  writing  the  effect  might  be  that  the 
names  signed  thereto  would  constitute  but 
a  small  minority  of  the  taxpayers  and  tax- 
able property  in  the  district,  or  districts,  at 
the  time  of  the  chairman  being  called  upon 
to  incur  the  obligation,  and  yet  be  sufficient, 
tested  by  the  last  previous  assessment  roll, 
to  find  which  one  might  be  required  to  go 
back  one  or  two  years.  If  the  time  of  "peti- 
tioning" be  BO  referable  and  such  date  is  a 
few  weeks  prior  to  the  filing  of  an  assess- 
ment roll  but  presented  thereafter  for  certif- 
ication, why  would  it  not  be  so  referable  if 
the  making  of  two  or  more  assessment  rolls 
had  intervened,  so  that,  though  testing  tbe 
writing  by  the  last  one  with  reference  to 
such  date  it  would  be  sufficient,  it  would  not 
be  fairly  representative,  at  all,  of  the  attitude 
of  taxpayers  at  the  time  the  chairman  of  the 
town  board  la  required  to  act  in  the  matter? 
We  are  unable  to  assign  any  good  reason 
why,  if  the  date  of  the  petition  governs  in 
case  of  the  completion  of  one  assessment  roil 
between  such  date  and  the  presentation  of 
tbe  paper  for  certification,  it  does  not  govern 
In  all  cases,  regardless  of  the  number  of 
assessment  rolls  filed  with  such  clerk  lietween 
such  date  and  the  time  of  such  certification. 
Is  there  any  escape  from  the  probable  effect 
suggested  of  so  construing  the  law  as  to  give 
such  significance  to  the  date  of  the  petition 
as  that  attributed  thereto  by  the  Judgment 
complained  of?  Is  not  such  effect  quite  in- 
consistent with  the  manifest  object  of  the 
law? 

Viewing  the  matter  In  hand  as  above,  we 
are  constrained  to  bold  that  the  Legislature 
could  not  have  Intended  to  express  an  idea 
that  would  necessarily  lead  to  the  unreason- 
able result  indicated.  One  of  the  cardinal 
rules  for  Judicial  constmctlon  is  that  a  mean- 
ing which  would  lead,  if  adopted,  to  absurd 
consequences  is  to  be  rejected  if  any  other 
can  be  discovered  expressed  within  the  rea- 
sonable meaning  of  tbe  language  of  the  act 
State  ex  rel.  Helden  v.  Ryan,  99  Wis.  123- 
128,  74  N.  W.  544.  So  far  may  courts  go  to 
avoid  attributing  to  the  Legislature  an  intent 
to  enact  an  obviously  absurd  law  that  the 


literal  sense  of  the  words  of  tbe  enactment, 
even  when  there  is  no  uncertainty  dt  expres- 
sion, may  be  ignored  and  a  meaning  adopted 
reasonably  within  the  scope  of  the  language 
used,  which  will  give  a  sensible  effect  to 
the  work  of  tbe  lawmakers.  Ruplper  t. 
Galloway,  105  Wis.  4,  80  N.  W.  918. 

Applying  the  foregoing  here  it  seons  that 
the  language,  "the  chairman  of  the  town 
board  •  •  •  may,  upon  being  petitioned," 
etc.,  reasonably  points  to  tbe  time  of  the 
certification  of  the  petition  for  presentation 
to  the  chairman,  and  we  are  constrained  to 
hold  that  such  was  the  legislative  purpose. 
To  so  construe  the  enactment  renders  certain 
the  time  when  the  attitude  of  the  taxpayers 
respecting  the  purchase  of  a  road  machine 
for  a  road  district,  or  districts,  must  be  made 
known  to  the  chairman  of  the  town  board 
and  makes  that  time  the  one  best  calculated 
to  inform  him  of  their  wishes  when  be  Is 
called  upon  to  act  in  the  matter.  The  all- 
Important  question  under  the  law  would  seem 
to  be,  what  are  the  wishes  In  prsesenti,  hav- 
ing reference  to  the  time  It  is  sought  to 
burden  tbe  district,  or  districts,  with  the  cost 
of  a  road  machine,  of  a  majority  of  the  tax- 
payers thereof  representing  a  majority  of 
the  taxable  property  therein?  That  accord- 
ing to  legislative  wisdom  Is  referable  to  the 
last  previous  assessment  roll — in  this  case 
the  assessment  roll  of  1900.  Such  construc- 
tion of  tbe  law  accords  a  reasonable  meaning 
to  all  its  parts  and  gives  it  the  certainty 
said  in  Railway  Company  y.  Blaciutone, 
supra,  to  be  so  important  as  to  warrant  tbe 
court  in  adopting  a  quite .  arbitrary  con- 
struction, if  required,  to  attain  it  We  do 
not  find  it  necessary  to  go  that  far  here. 
Tbe  result  is  seemingly  reached  by  a  natural, 
logical  course  of  reasoning.  We  must,  there- 
fore, differ  with  the  trial  court,  while  com- 
mending it  for  the  careful  study  of  tbe  sul>- 
Ject  evidenced  by  tbe  record,  in  the  endeavor 
to  reach  a  correct  conclusion. 

Error  is  assigned  because  the  court  refused 
to  allow  tbe  complaint  to  be  amended  by 
adding  thereto  a  cause  of  action  to  recover 
on  tbe  fourth  Installment  in  the  note,  wblcb 
matured  after  the  commencement  of  the  ac- 
tion. That  presents  tbe  question  of  whether 
an  entirely  new  cause  of  action  arising  pen- 
dente lite  can  be  brought  in,  in  an  action  at 
law  under  the  Code,  by  amendment  It  ap- 
pears that  this  court  decided  in  tbe  negative 
in  Shinners  v.  Brill,  38  Wis.  648.  The  conrt  . 
speaking  by  Ryan,  Chief  Justice,  said: 

"It  would  be  outside  of  tbe  doctrine  of 
amendment,  and  a  violation  of  all  principle 
and  precedent,  to  permit  a  plaintiff  to  ameud 
his  complaint  by  setting  up  a  new  and  dis- 
tinct cause  of  action  accruing  pals  darrein 
continuance." 

The  Judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  Judgment 
upon  tbe  verdict  in  favor  of  the  pUiintifC. 


Digitized  by 


Google 


wis.) 


GLETTIiBR  T.  BHEBOYQAN  LIGHT,  POWER  &  BY.  GO. 


973 


GLETTLER  t.  SHEBOYGAN  LIGHT,  POW- 
ER &  RY.  CO. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

1.  Stbeet  Raii^boads— Operation— Personal 

iNJtJEIES— Durr  OF  MOTOBUAN. 

It  is  the  duty  of  a  motorman  in  charge  of 
an  electric  car,  in  addition  to  operating  and 
managing  the  car  and  Icteping  a  proper  lookout 
along  the  track,  to  observe  streets  adjacent  to 
the  track  to  ascertain  whether  persons  are  ap- 
proaching or  are  about  to  approach  the  track, 
and  to  exercise  special  care  in  the  case  of 
young  children. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
Tol.  44,  Street  Railroads,  5|  174-178,  195-199.] 

2.  Same— Evidence— SurFiciENOT. 

In  an  action  for  injuries  to  a  child  on  a 
street  railroad  track,  evidence  held  snfficient  to 
show  that  the  motorman  of  the  street  car  could 
have  seen  the  child  in  time  to  hare  stopped  the 
car  before  the  injuries  occurred,  so  as  to  charge 
bin)  with  negligence. 

3.  Same— Question  for  Jury. 

In  an  action  for  injuri(>s  to  a  child  on  a 
street  car  track,  whether  the  street  railroad 
company  was  guilty  of  negligence  in  imposing 
on  the  motorman  the  duties  of  conductor,  held, 
under  the  evidence,  a  question  for  the  jury. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  44,  Street  Railroads,  iS  177,  199.  251-257.] 

■4.  Same— TbiaI/— Finding   by   Jury— Sum- 

CIERPT. 

A  finding  by  the  jury  that  the  negligence  of 
a  street  railroad  company  in  not  keeping  a 
proper  lookout,  and  the  negligence  of  imposing 
conductor's  duties  on  the  motorman  were  the 
proximate  causes  of  plaintid's  injury,  is  not 
erroneous,  because  of  failure  to  ascertain  to 
which  of  the  grounds  of  negligence  the  accident 
was  attributable;  the  defendant  lieing  liable  in 
«ither  case. 
6.  A  PFEAi.  — Harmless  Error  —  Failube  to 

INSTRDOT. 

Failure  to  instruct  that  if  the  plaintiff,  su- 
ing for  injuries  on  a  street  car  track,  suddenly 
and  unexpectedly  attempted  to  cross  the  track 
such  conduct  was  the  proximate  cause  of  the 
injuries,  is  not  ground  for  reversal  where  the 

iary  found  that  the  motorman  could  have  seen 
lim  approaching  in  time  to  have  stopped  the 
car,  ana  there  was  no  special  request  for  such 
an  instruction. 

6.  Trial  —  Instbdctions  —  CoNSTBUOTiOK  of 
Charoe  as  a  Whole— Street  Railroads- 
Personal  INJUBIES. 

In  an  action  for  injuries  to  a  child  on  a 
street  car  track,  an  instruction  that,  if  the  jnry 
foand  the  defendant  guilty  of  negligence  in  the 
conduct  of  the  business  in  requiring  the  motor- 
man  to  perform  the  duties  of  conductor,  that 
it  remained  to  be  determined  whether  it  was  "a 
proximate  or  the  proximate  cause"  of  the  in- 
Jury  to  plaintiff,  was  not  erroneous  when  given 
In  connMtion  with  an  instruction  correctly  de- 
fining proximate  cause. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  46.  Trial,  K  70.3-717.] 

7.  Same- Remarks  of  Counsel— Action  of 
Court. 

Remarks  of  counsel  made  in  argument  as  to 
the  probable  force  of  evidentiary  facts,  and  the 
claim  predicated  thereon  by  the  opposing  coun- 
sel, were  not  erroneous  where  the  court  admon- 
ished the  jury  in  response  to  an  objection  there- 
to, that  it  was  their  province  to  determine  the 
weight  of  sncb  evidence. 

[E!d.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  46.  Trial,  i  316.] 

Appeal    from    Circuit    Court,    Sheboygan 
County ;  Michael  Klrwan,  Judge. 
Action  by  Herbert  Olettler,  by  Franz  Zom, 


hia  guardian  ad  litem,  against  the  Sheboygan 
Light,  Power  &  Railway  Company.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Action  tor  iwrsonal  Injuries  received  by 
plaintiff  when  about  4%  years  of  age 
from  being  run  over  by  an  electric  street  car 
of  the  defendant  A  very  few  minutes  be- 
fore he  was  injured,  tbe  plaintiff  had  been 
playing  with  an  older  boy  oa  New  York  av- 
enue in  Sheboygan,  at  a  point  about  150  feet 
west  of  Eight  street  Eight  street,  running 
nortb  and  south,  was  traversed  by  a  double 
track  of  tbe  defendant  company.  Plaintiff 
was  first  eeea  by  any  witness  as  he  was 
running  north  by  east  as  rapidly  as  be  could, 
about  10  feet  nortb  of  the  south-foot  cross- 
ing of  New  York  avenue  crossing  Eight 
street,  and  about  5  feet  west  of  the  west 
track.  At  a  point  approximately  15  or  20 
feet  nortb  of  wbere  he  was  first  seen,  and 
perhaps  16  feet  further  east,  be  was  struck 
by  tbe  car  going  north  on  tbe  east  track. 
The  car  of  the  defendant  bad  no  conductor; 
tbe  motorman  being  charged  with  tbe  duty 
of  seeing  to  tbe  deposit  of  fares,  making 
change,  observing  the  entry  and  exit  of  pas- 
sengers on  tbe  rear  platform,  and  the  In- 
terior condition  of  tbe  car,  and  also  of 
watching  for  persons  desiring  to  take  the 
car.  Although  the  street  was  wholly  unob- 
structed In  front  of  him,  according  to  the 
motorman's  testimony,  be  did  not  see  tbe 
boy  until  the  car  had  in  part  passed  over  the 
south  crossing  of  New  York  avenue,  at  which 
time  tbe  boy  was  running  across  the  tracks 
at  a  point  about  20  feet  nortb  of  him  and  a 
little  west  of  tbe  west  rail  of  tbe  east  track. 
The  motorman  testified  tliat  be  threw  off  the 
power  and  set  his  brake,  bnt  did  not  apply 
the  reverse,  and  that  tbe  car  ran  65  or  60 
feet,  overtaking  and  striking  tbe  boy.  There 
was  evidence  that,  some  passengers  having 
entered  at  or  nortb  of  tbe  last  street  crossing, 
the  motorman,  just  before  reaching  New 
York  avenue,  turned  around  and  Inspected 
the  box  in  which  fares  are  deposited.  Tbe 
speed  of  the  car,  according  to  different  wit- 
nesses, was  from  five  to  seven  or  eight  miles 
an  hour.  Tbe  possibility  of  stopping  such  a 
car  with  the  brakes  alone  at  such  a  rate  of 
speed  was  given  by  various  witnesses '  at 
fr<Mn  15  to  60  feet,  and  at  from  4  to  20  feet 
by  tbe  use  of  tbe  reverse;  provided  the  re- 
verse was  properly  applied  so  as  not  to  blow 
out  the  safety  fuse.  Motions  for  nonsuit  and 
for  direction  of  a  verdict  in  favor  of  the  de- 
fendant were  overruled. 

By  special  verdict  the  jury  found  (1)  that 
the  defendant,  by  requiring  tbe  motorman  to 
perform  tbe  duties  of  motorman  and  con- 
ductor, failed  to  exercise  ordinary  care  to 
avoid  injuring  persons  traveling  across  Eight 
street;  (2)  that  the  motorman  failed  to  use 
ordinary  care  to  discover  plaintiff  while  he 
was  In  tbe  act  of  crossing  Eight  street 
ahead  of  the  car;  (3)  If  he  had  used  such 
ordinary  care  he  would  have  seen  him  in 
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time  to  hare  ertopped  the  car  and  to  have 
prevented  the  Injury;  (4)  that  the  negligence 
specified  In  the  first  and  second  questions  was 
the  proximate  cause  of  plaintiff's  injury; 
(6)  and  that  those  having  charge  of  the  plain- 
tiff were  not  guilty  of  contributory  negligence. 
Defendant  moved  for  Judgment  notwithstand- 
ing the  verdict,  for  the  reversal  of  the  an- 
swers to  the  first,  second,  third,  fourth,  and 
sixth  questions,  and  for  Judgment  upon  the 
verdict  so  modified;  and,  in  the  event  of 
denial  of  such  motions,  that  the  verdict  be 
set  aside,  and  that  a  new  trial  be  granted; 
all  of  which  motions  were  overruled.  Upon 
pialntifTs  motion,  Judgment  was  entered  for 
tbe  amoimt  of  the  verdict,  $8,000,  and  costs. 
From  this  Judgment,  defendant  appeals. 

Bowler  &  Bowler  and  Francis  Williams 
(William  Osgood  Morgan,  of  connsei),  for  ap- 
pellant   Volght  &  Volght,  for  respondent 

SBIBECKER,  J.  (after  stating  the  facts). 
Motonuen  in  charge  of  electric  cars  are  re- 
quired in  the  exercise  of  ordinary  care  to 
keep  a  proper  lookout  as  to  tbe  tracks  and 
tbe  streets  upon  wliich  the  cars  are  operated 
to  avoid  collision  with  persons  and  vehicles 
on  the  street  In  addition  to  his  duty  of 
operating  and  managing  tbe  car,  and  keep- 
ing a  proper  lookout  along  tbe  track,  he 
must  observe  the  streets  adjacent  to  the 
track  sufficiently  to  enable  him  to  ascer- 
tain whether  persons  are  approaching  or  are 
about  to  approach  the  track,  and,  if  such 
persons  are  in  danger  of  being  struck  by  the 
car,  he  must  do  ail  that  an  ordinarily  care- 
ful and  prudent  motorman  would  do  to  avoid 
doing  injnry  to  any  such  person.  "Obvious- 
ly, those  principles  require  a  motorman  at  a 
street  crossing  to  exercise  greater  care  than 
between  crossings,  and  much  more  care  in 
case  of  very  young  children  approaching  the 
track  unconscious  of  an  approaching  car, 
or  being  so  circumstanced  as  to  suggest  a 
probability  of  such  approach,  than  in  case 
of  adults."  Forrestal  v.  Milwaukee  B.  R. 
&  L.  Co.,  119  Wis.  496,  97  N.  W.  182;  An- 
derson V.  Minneapolis  Street  Ry.  Co.,  42 
Minn.  490,  44  N.  W.  518,  18  Am.  St  Rep.  626. 
If  the  sitaatlon  here  presented  is  such  that 
the  motorman  could  have  seen  tbe  plaintiff 
approaching  tbe  car  at  a  distance  sufficient 
to  bare  enabled  him,  by  the  exercise  of  or- 
dinary care,  to  have  stopped  the  car  before 
the  collision,  then  bis  failure  to  observe 
plaintiff  cannot  relieve  the  company  from 
liability  for  the  damage  proximately  result- 
ing therefrom.  Appellants  strenuously  urge 
that  tbe  evidence  fails  to  present  a  situa- 
tion from  which  the  Jury  could  infer  that  the 
motorman  omitted  to  exercise  the  care  re- 
quired of  him  at  the  time  of  tbe  accident 
to  avoid  running  against  the  plaintiff.  In 
this  contention.  It  Is  claimed  that  the  evi- 
dence permits  only  of  the  inference  that 
from  the  time  the  plaintiff  could  have  been 
seen  approaching  tbe  tracks  within  the  field 
of  observation  of  the  motorman,  tbe  car  could 


not  have  been  stopped  before  the  accident 
An  attentive  reading  of  the  case  does  not 
sustain  this  view.  It  appears  that  the  street 
was  wholly  unobstructed  at  tbe  crossing, 
and  in  the  vicinity  of  the  accident  That  the 
motorman  bad  a  view  of  all  the  street  cross- 
ing within  tbe  limits  of  the  boundaries  of 
Eight  street  as  be  approached  New  Tork 
avenue  cannot  be  questioned.  There  is 
testimony  tending  to  show  that  bb  the  car  ap- 
proached or  was  near  the  south-foot  cross- 
ing of  the  avenue,  the  plaintiff  was  wlttaln 
tbe  limits  of  Eight  street  and  was  running 
rapidly  north  by  east  toward  tbe  place  where 
tbe  accident  occurred,  somewhere  from  50  to 
60  feet  from  tbe  car.  We  find  no  support 
for  the  claim  that  it  Is  shown  that  the  child's 
presence  within  the  course  It  followed  was 
not  necessarily  within  tbe  field  of  the  motor- 
man's  view  as  he  approached  and  proceeded 
onto  New  York  avenue,  and  thence  north 
toward  the  place  where  he  stmck  tbe  plain- 
tiff. It  also  appears  that  plaintiff  must 
have  been  from  60  to  00  feet  distant 
when  he  could  first  have  been  observed  by 
tbe  motorman.  The  inquiry  therefore  la 
whether  the  motorman  could  have  stopped 
the  car  by  applying  the  brake  in  tbe  usnal 
manner  within  this  distance.  The  speed 
of  the  car,  according  to  the  evidence,  did  not 
exceed  from  seven  to  el{^t  miles  an  hour, 
and  the  possibility  of  stopping  a  car  running 
at  this  speed  Is  said  to  be  from  16  to 
60  feet  This  furnishes  the  field  within 
which  it  was  for  tbe  Jury  to  find  tbe  ulti- 
mate fact  as  to  this  Issue  They  have  an- 
swered the  Inquiry  In  response  to  a  special 
question  under  tbe  Instruction  of  the  court 
Their  finding  cannot  be  disturbed  for  want 
of  evidence  to  support  their  conclusion,  and 
the  finding  that  the  motorman  was  negligent 
in  not  keeping  a  proper  lookout  for  the  child 
Is  fully  sustained. 

Brr<Mr  Is  assigned  upon  tbe  verdict  finding 
that  defendant  was  negligent  in  requiring  the 
motorman  on  this  car  to  perform  the  duties 
of  conductor  in  addition  to  those  of  motor- 
man.  In  the  case  of  Dahl  t.  Milwaukee 
City  R.  Co.,  66  Wis.  S71,  27  N.  W.  185.  it 
was  held  that  if  street  car  drivers  were  re- 
quired to  perform  duties  In  addition  to 
those  required  of  them  as  drivers,  wbicb 
materially  interfered  with  their  duty  to 
I««vent  accidents  by  keeping  a  proper  look- 
out for  people  approaclilng  the  traclc,  and 
if  it  appeared  that  an  Injury  resulted,  which 
would  not  have  occurred  but  for  the  per- 
formance of  such  addlticmal  duty,  then  such 
management  of  the  business  constituted  neg- 
ligence. There  is  no  dispute  but  tliat  tbe 
motorman  of  this  car  performed  the  addi- 
tional duties  of  oonductor.  There  Is  some 
evidence  ttndlng  to  show  directly  that  tbe 
motorman  was  engaged  in  looking  after  tbe 
payment  of  fares  when  be  should  have  ob- 
served the  plaintiff  attempting  to  cross  tbe 
street     Other  facts  and  circumstances  re- 
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gardlng  tbe  conduct  of  tbe  buBlness  are  coiv 
roborative  of  the  fact  that  Imposing  tbe  con- 
ductor's duties  upon  the  motorznan  Interfo'ed 
wltb  his  performance  of  his  duties  as  motor- 
man.  This  evidence  made  the  question  of 
defendant's  negligence  In  this  respect  a  prop- 
er Inquiry  for  submission  to  the  Jury.  It 
was  further  found  that  the  negligence  of  tbe 
defendant  In  not  keying  a  proper  lookout, 
and  the  negligence  of  imposing  conductor's 
duties  on  the  motorman,  were  the  proximate 
causes  of  plaintitTs  injury.  This  is  claimed 
to  be  error,  because  it  was  not  ascertained 
to  which  of  tbe  two  grounds  of  negligence 
found  the  accident  wa9  attributable.  It 
seems  apparent  that  the  Jury  found  that  both 
acts  of  negligence  shared  in  producing  tbe 
result  Since  defendant  is  charged  with  the 
consequence  of  both  negligent  acts  and  the 
result  is  tbe  natural  and  probable  result  of 
their  concurrence,  it  is  of  no  moment  which 
of  the  two  negligent  acts  was  first  and  which 
was  last  in  point  of  time.  The  finding  la  ef- 
fect is  that  the  injury  would  not  have  resulted 
but  for  defendant's  negligence,  and  that  both 
negligent  acts  shared  in  producing  the  re- 
sult Kraut  V.  Railway  Co.,  160  Pa.  327,  28 
AtL  783;  McCoy  v.  Mil.  St  Ry.  Co.,  88  Wis. 
56,  59  N.  W.  453;  Grant  v.  Keystone  Lumber 
CJo.,  119  Wis.  229,  96  N.  W.  535,  100  Am. 
St  Rep.  883.  Under  such  circumstances  the 
injury  Inflicted  may  be  said  to  be  the  re- 
sult of  tbe  concurrence  of  the  two  negligent 
acts,  and  to  be  proximately  caused  by  them. 
Appellant's  contention  that  the  court  erred 
in  not  instructing  the  jury  specially  that  if 
tbe  plalntlfT  suddenly  and  unexpectedly  at- 
tempted to  cross  the  track,  then  such  con- 
duct would  be  the  proximate  cause,  Is  an- 
swered by  the  finding  of  fact  In  the  special 
verdict,  and  tbe  evidence  supporting  it  that 
tliu  motorman  could  have  seen  him  approach- 
ing. It  appears  that  plaintiff  pursued  a 
continuous  course  from  tbe  time  he  was  seen 
on  tbe  street  that  be  approached  from  the 
sontbwest  comer  of  Eight  street  and  the  ave- 
nue, and  thence  proceeded  northeast  to  where 
be  was  struck  by  the  car.  This  shows  that 
tbe  motorman  would  obviously  have  been 
apprised  of  his  approach  to  the  track  bad  he 
exercised  due  care  in  observing  this  part 
of  the  street  Appellant  did  not  specially 
request  such  Instruction.  If  it  deemed  it  nec- 
essary and  proper,  such  request  should  have 
been  made  in  writing.  Tbe  instructions 
given  upon  this  branch  of  the  case  were  suf- 
ficient and  properly  covered  the  case  as  pre- 
sented by  the  evidence.  Further  criticism 
is  made  of  that  part  of  tbe  court's  charge 
to  tbe  jury,  stating  that  If  the  jury  found 
the  defendant  guilty  of  negligence  In  the  con- 
duct of  the  business,  in  requiring  tbe  motor- 
man  to  perform  the  duties  of  conductor, 
then  it  remained  to  be  determined  whether  it 
was  "a  ];Hx>xlmate  or  the  proximate  cause" 
of  tbe  injury  to  plaintiff.  In  connection  wltb 
tbls  Instruction,  the  court  correctly  defined 


to  tbe  jury  what  constitutes  proximate  cause 
in  tbe  law  of  negligence,  which  clearly  in- 
formed them  of  tbe  meaning  of  the  language 
excepted  to.  Nor  do  we  find  any  ground 
for  the  objection  that  tbe  court  improperly 
Invaded  the  province  of  tbe  Jury,  and  in- 
formed them  what  tbe  evidence  established 
as  the  proximate  cause  of  tbe  acddoit  The 
instructions  were  free  from  any  suggestion 
of  what  facts  the  evidence  established  as  re- 
gards the  Issues  submitted  to  the  jury.  Ex- 
ceptions are  argued  as  to'the  qualification  of 
a  witness  testifying  to  the  speed  of  the  car, 
and  as  to  the  competency  of  the  evidence 
of  a  witness  testifying  to  the  distance  with- 
in which  a  car  could  be  stopped.  From  an 
examination  of  these  exceptions,  we  are  con- 
vinced that  tbe  witnesses  who  testified  to  the 
speed  of  the  car  were  qualified,  and  tbat  tbe 
opinion  evidence  giving  tbe  distance  within 
which  tbe  car  could  be  stopped  was  com- 
petent and  proper.  Tbe  contention  titat  ap- 
pellant was  prejudicially  affected  by  improp- 
er remarks  of  respondent's  counsel  in  bis 
comments  on  tbe  case  before  tbe  jury  is  not 
borne  out  by  tbe  record.  Tbe  remarks  ex- 
cepted to  were  made  in  argument  as  to  tbe 
probable  force  of  evidentiary  facts  and  the 
claim  predicated  thereon  by  appellant's  coun- 
sel. The  court  admonished  the  jury.  In  re- 
sponse to  tbe  objection,  tbat  it  was  their 
province  to  determine  the  weight  of  such 
evidence,  and  tbls  excluded  the  Inference 
tbat  counsel's  characterization  of  tbe  evi- 
dence was  given  controlling  weight  by  them. 
We  deem  that  this  was  sufficient  to  remove 
any  probability  that  the  jury  had  been  preju- 
diced by  such  remarks. 

These  considerations  cover  all  the  material 
questions  presented  by  the  record,  and  call 
for  affirmance  of  the  judgment 

Judgment  afilrmed. 


CURKEET  V.  STEINHOFF  et  aL 
(Supreme  Court  of  Wisconsin.    Dec  4,  1906.) 

1.  Tbiai.  —  Vebdiot  —  Sfeoiai.    Iktebbooa- 

TOBIES. 

In  an  action  (or  the  price  of  heifers  sold 
at  auction  where  defendants  claimed  that  there 
were  eight  heifers  In  the  group  purchased  by 
them  while  plaintiff  claimed  that  there  were  only 
seven  and  tnat  the  eighth  one  claimed  had  been 
previouslv  sold,  there  was  no  error  In  submitting 
a  special" interrogatory  as  to  whether  the  heifer 
in  dispute  had  been  previously  turned  from  the 
saleyard  into  a  pasture  before  defendant  bid  on 
tbe  heifers  that  were  turned  into  the  saleyard. 

2.  Bills   and   Notes— Patmbri^-Rkquisites 
— AuTHOBiTr  OF  Bank. 

Where  purchasers  at  an  auction  tendered 
the  seller  a  certain  amount  in  payment  of  the 
claim,  which  the  seller  refused,  and  he  placed 
a  draft  on  the  purchasers  in  a  bank  with  in- 
structions not  to  accept  any  amount  less  than 
the  entire  claim,  the  placing  of  an  amount  equal 
to  the  original  tender  In  the  bank  and  offering 
it  to  the  seller  did  not  constitute  a  payment  of 
that  part  of  the  claim. 

Appeal  from  Circuit  Court,  Grant  County; 
tieo.  Clementson,  Judge. 
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Action  by  E.  M.  Curkeet  against  John 
Steinboff  and  others.  Judgment  In  favor  of 
plaintiff,  and  defendants  appeal.    Affirmed. 

On  February  28,  1902,  plaintiff  held  an 
auction  at  his  farm  in  the  town  of  Elk  Grove, 
Lafayette  county,  and  at  such  sale  defend- 
ants bid  off  certain  personal  property,  to  be 
paid  for  In  cash  at  the  time  of  the  sala  In- 
cluded. In  the  property  bought  by  the  de- 
fendants was  a  group  of  beifo's.  There  is 
no  dispute  as  to  the  other  property  bought  by 
them,  but  they  claim  that  the  group  of 
heifers  which  they  bought  contained  eight 
animals,  and  that  a  certain  dark  red  heifer 
with  a  star  in  the  forehead  was  included 
among  them.  The  sale  of  the  cattle  was 
conducted  as  follows :  The  cattle  were  tak- 
en from  sheds  by  plaintiff's  BBsistants  in 
groups  as  they  were  wanted.  The  group  was 
driven  through  a  gate  into  the  Inclosure 
where  the  sale  was  held.  This  gate  was 
then  closed,  and  the  group  in  the  Inclosure 
was  auctioned  off.  After  they  were  sold,  the 
group  was  driven  into  a  pasture  through  a 
gate  at  the  opposite  side  of  the  inclosure 
from  the  sheds.  This  pasture  gate  was  clos- 
ed before  another  group  was  taken  from  the 
cattle  sheds  into  the  sale  ring.  In  the  early 
part  of  the  cattle  sale,  a  group  of  two  ani- 
mals was  disposed  of  to  one  John  Huntington 
at  $37  per  head.  This  group  was  then  driven 
into  the  pasture.  Several  sales  lnterv«ied 
between  the  sale  to  John  Huntlngt(m  and 
the  driving  into  the  ring  of  the  group  of  heif- 
ers which  defendants  purchased.  Defendants 
claim  that  this  group  contained  eight  heifers, 
and  that  the  dark  red  heifer  with  the  star 
In  the  forehead  was  among  them.  Plaintiff 
claims  that  the  group  contained  but  seven 
heifers,  and  that  the  dark  red  heifer  with 
the  star  in  the  forehead  was  not  among  them, 
but  had  I)een  sold  as  one  of  the  group  of 
two  head  to  John  Huntington.  Defendants 
bid  in  the  group  at  $24JK)  per  head.  A  few 
days  after  the  sale  one  of  the  defendants 
came  to  plaintiff's  farm  to  settle  for  the 
property  purchased  by  them,  and  then  claim- 
ed that  the  red  heifer  was  among  their  pur- 
chase of  heifers.  Plaintiff  denied  this  and 
refused  to  settle  with  defendants  by  allow- 
ing them  what  they  demanded,  namely,  the 
difference  between  the  sale  price  of  the  dark 
red  heifer  and  the  price  per  head  at  which 
the  defendants  had  bid  in  the  group  of  heif- 
ers. The  heifers  were  thereafter  delivered  to 
defendants  but  not  paid  for  on  delivery.  The 
total  amount  claimed  by  plaintiff  for  all  the 
property  sold  to  defendants  at  the  auction 
was  $435.  This  included  seven  heifers  at 
$24.50  per  head.  On  March  31,  1902,  plain- 
tiff drew  by  bank  draft  on  defendants  for 
$43.5  and  Instructed  the  bank  not  to  receive 
less  than  the  face  of  the  draft.  On  its  be- 
ing presented  to  defendants  for  payment  they 
offered  $417.50  as  payment  in  full  of  the 
draft.  The  difference  of  $17.50  was  made  up 
of  $12.50,  the  difference  between  the  amount 
for  which  the  red  heifer  had  been  sold  to 


Huntington,  and  $24.50,  tbe  price  per  bead 
at  which  the  defendants  bad  bid  in  tbe  group 
of  heifers,  and  $5,  claimed  by  defendants  as 
their  expense  for  having  been  compelled  to  go 
a  second  time  to  obtain  their  purcbasea. 
Plaintiff  refused  to  receive  this  amount,  and 
it  has  been  In  the  bank  since  then.  Plaintiff 
brought  this  action  to  recover  the  amount  due 
him  from  defendants.  His  claim  included  $5 
for  keeping  the  stock  from  the  time  of  tbe 
sale  until  taken  away  by  defendants.  On 
the  trial  the  court  submitted  certain  qaes- 
tlons  to  the  Jury  to  be  answered  by  tbem 
as  a  special  verdict  The  questions  and 
the  answers  of  the  jury  thereto  are  as 
follows:  "(1)  Was  the  large  dark  red  heifer 
with  the  star  In  the  forehead,  which  was  one 
of  the  eight  heifers  the  plaintiff  owned  at 
the  time  of  bis  sale,  sold,  at  the  time  tbe 
cows  were  sold,  to  John  Huntington,  and 
turned  from  tbe  saleyard  Into  the  pasture 
before  Stephens  bid  upon  the  bunch  of  heifers 
that  were  turned  into  the  saleyard?  Ans. 
Yes.  (2)  How  many  heifers  were  there  in 
the  sale  ring  at  the  time  Mr.  Stephens  bid  off 
the  lot  at  $24.50  per  head?  Ans.  Seven  (7). 
(3)  How  much,  if  anything,  ought  the  plain- 
tiff to  recover  from  the  defendants  for  keep- 
ing the  live  stock  Mr.  Stephens  had  bid  off, 
from  the  time  of  the  sale  on  Wednesday  to 
the  following  Saturday  morning,  when  Mr. 
Stephens  took  the  stock  away?  Ans.  Noth- 
ing. (4)  Did  tbe  defendant  Steinboff  when, 
on  or  about  March  31,  1902,  he  wait  to 
the  First  National  Bank  in  Plattevllle,  de- 
liver to  Mr.  Hetherlngton,  the  cashier  of 
the  bank,  $417.50  to  be  unconditionally  and 
absolutely  given  to  the  plaintiff  upon  the 
debt  of  the  defendants  to  him?  Ans.  Tes." 
The  finding  of  the  jury  on  the  question  of 
partial  payment  was  disregarded  by  the  conrt. 
and,  upon  the  facts  shown,  it  was  held  that 
no  partial  payment  had  been  made.  Judg- 
ment was  awarded  In  favor  of  plaintiff  for 
$435,  with  interest  from  March  31,  1902.  and 
for  costs.  This  Is  an  appeal  from  such  Judg- 
ment. 

W.  H.  Beebe,  T.  L.  Cleary,  and  E.  M. 
Lowry,  for  appellants.  Orton  ft  Osbom  and 
J.  W.  Murphy,  for  respondent 

SIEBECKER,  J.  (after  stating  the  facts). 
It  is  averred  that  the  submission  of  the  first 
question  in  the  special  verdict  was  prejudi- 
cial error,  because  the  inquiry  proiwnnded 
did  not  cover  an  Issue  raised  by  tbe  plead- 
ings, and  its  submission  was  confusing  and 
misleading  to  tbe  jury.  It  appeal's  that  the 
main  controversy  turned  upon  the  question  of 
whether  there  were  seven  or  eight  heifers 
in  the  group  brought  into  the  sale  ring  and 
sold  to  defendants.  True,  this  issue  Is  fully 
covered  by  the  second  question  of  the  special 
verdict  It  appears,  however,  that  this  con- 
troversy arose  over  the  disputed  claim  of  the 
parties  to  the  heifer  described  and  specified 
in  the  first  question;  it  being  averred  and 
claimed  by  defendants  that  this  particslar 
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animal  was  of  the  gronp,  eight  In  number, 
-which  they  parchased,  while  plaintiff  assert- 
ed that  it  was  not  one  of  this  group,  but  that 
It  had  been  sold  to  Huntington  before  de- 
fendants purchased.  This  situation  present- 
ed the  Inquiry  as  to  whether  this  particular 
animal  had  actually  been  sold  to  Huntington 
and  kept  separate  from  the  group  defendants 
purchased,  and  made  it  one  of  the  vitally 
litigated  facts  in  the  case,  and  one  which 
tbe  Jury  must  have  speciflcally  ascertained  to 
enable  them  to  answer  tbe  second  question 
of  this  verdict.  Under  such  circumstances, 
It  was  proper  for  the  court  to  take  the  Jury's 
specific  finding  as  to  this  fact,  though  such 
flxiding  was  involved  In  tbe  Issue  covered 
by  the  second  question.  We  do  not  discover 
that  this  procedure  misled  or  confused  the 
Jury.  Mauch  v.  City  of  Hartford,  112  Wis. 
40,  87  N.  W.  816. 

Appellant  next  urges  on  onr  attention  the 
claim  that  the  court  Improperly  allowed  plain- 
tiff his  costs  in  the  action.  This  question, 
however,  will  depend  upon  whether  the  court 
correctly  held  that  defendants  had  not  made 
a  payment  of  |417.50  on  plaintiff's  claim  for 
the  property  purchased  from  him  at  the  auc- 
tion sale.  The  Jury  found  that  such  pay- 
ment had  been  made,  but  the  court  disregard- 
ed such  finding,  evidently  upon  the  ground 
that  the  undisputed  facts  showed  that  such 
payment  had  not  been  made.  It  appears 
that  when  defendants  called  for  the  delivery 
of  the  property  they  had  purchased  from 
plaintiff,  the  parties  disagreed  as  stated,  and 
plaintiff  refused  to  accept  the  sum  of  $417.50 
-which  was  offered  to  him  as  payment  in  full 
for  the  property  defendants  had  actually  pur- 
chased. Defendants  thereafter,  without  pay- 
ing the  sum  due  plaintiff,  received  all  of  the 
property  they  claimed  except  the  animal  in 
dispute.  Seme  days  after  such  delivery  the 
plaintiff,  through  the  First  National  Bank  of 
Plattevllle,  drew  on  defendants  for  the  sum 
of  $435,  the  amount  he  claimed  for  the  prop- 
erty delivered  to  defendants,  with  Instmc- 
tlons  to  the  banking  officers  to  receive  no 
amount  In  payment  of  such  draft  other  than 
the  sum  specified.  Defendants  appeared  at 
the  bank  and  left  the  sum  of  $417.50.  This 
was  received  and  retained  by  the  bank  and 
offered  to  plaintiff  in  payment  of  the  draft, 
but  he  refused  to  accept  it  as  payment  of  his 
claim,  and  therefore  declined  to  receive  it 
The  contention  of  defendants  Is  that  this 
transaction  through  the  bank  constitutes 
payment  of  plaintiff's  claim  to  the  extent  of 
the  amonnt  so  left  with  the  bank  and  limits 
the  amount  of  plaintiff's  recovery  under  the 
verdict  to  $17.50.  We  do  not  find  such  to  be 
tbe  consequences  of  this  transaction  for  the 
collection  of  plaintiff's  claim.  The  bank  as 
collecting  agent  for  plaintiff  was  given  no 
authority  to  receive  part  payment,  but  was 
specifically  Instructed  to  receive  nothing  ex- 
cept the  full  amount  of  the  draft  Plaln- 
tKTs  attitude  In  the  matter  had  been  brought 
to  defendants'  notice  by  his  repeated  refusals 

109N.W.-82 


to  accept  an  offer  of  any  sum  less  than  the 
full  amount  claimed.  The  contention  that 
the  court  erred  in  not  following  tbe  finding 
of  the  jury,  to  the  effect  that  payment  to  the 
bank  under  the  circumstances  was  a  dis- 
charge of  plaintiff's  claim  to  the  amount  re- 
ceived by  the  bank  and  left  only  a  balance  of 
$17.50  due  from  them  when  the  action  was 
commenced.  Is  not  sustained.  It  Is  apparent 
that  the  bank  had  no  authority  to  receive 
part  payment  of  the  debt  As  stated,  tbe 
bank  bad  been  expressly  instructed  to  that 
effect.  It  could  not  disregard  such  instruc- 
tions and  accept  part  payment  of  the  debt 
But  were  the  cape  devoid  of  such  specific 
instructions  to  the  bank,  still,  we  find  no 
basis  on  which  defendants  could  claim  this 
to  be  a  partial  payment  of  the  claim.  It  is 
undisputed  that  the  bank's  authority  arose 
out  of  the  fact  that  the  draft  was  placed 
in  its  custody  as  plaintifTs  collecting  agent 
From  the  authority  so  given  arises  no  Im- 
plication of  authority,  other  than  to  obtain 
payment  in  full,  and  any  implied  authority  to 
accept  part  payment  is  excluded.  Selover, 
Bank  OollectlonB,  i  44;  6  Cyc.  605;  Lowen- 
stein  Bros.  v.  Bresler,  109  Ala.  327,  19  South. 
860;  Capitol  State  Bank  v.  Lane,  52  Miss. 
677;  Story  on  Agency,  |  98.  The  court  prop- 
erly determined  that  the  undisputed  evi- 
dence showed  that  no  part  of  tbe  debt  had 
been  paid  by  defendants,  and  the  Jury's  find- 
ing on  this  subject  must  be  disregarded. 
From  this  it  results  that  plaintiff  was  entitl- 
ed to  recover  in  the  action  the  full  amount 
of  his  claim  with  interest  thereon  from  tbe 
time  it  was  due,  and  his  costs  of  the  action. 

An  examination  of  the  exceptions  urged 
to  the  reception  of  evidence  over  objection, 
and  to  the  court's  conduct  in  asking  witnesses 
questions,  shows  that  the  evidence  objected 
to  was  competent  and  material,  and  that  the 
court  properly  propounded  the  questions  to 
the  witnesses  in  the  case. 

We  discover  no  prejudicial  error  in  the  rec- 
ord. 

Judgment  afiClrmed. 


FOGO  V.  BOTLB  et  aL 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

APPEAI,  —  HABKLKSS   EBBOB  —  DXCIBION    GOB- 

BBCT  on  Merits. 

Rev.  St  1898,  }  2863,  provides  that  on  a 
trial  of  a  question  of  fact  by  the  court,  its  de- 
cision shall  be  f^iven  in  writing,  and  shall 
state  separately  the  facts  found  and  the  con- 
clusions of  law  thereon.  Plaintiff  purchased 
land  subject  to  a  contract  whereby  his  vendor 
had  sold  all  the  "timber"  thereon  to  a  third  per- 
son, and  plaintiff  sued  to  restrain  such  person 
from  cutting  or  removins  standing  saplings, 
suitable  for  cord  wood.  The  "findings  of  fact" 
made  by  the  trial  court  merely  stated  that  the 
action  was  not  properly  brou);ht  and  that  the 
prayer  of  the  plaintiff  should  be  denied.  On 
appeal  it  appeared  from  the  evidence  that 
plaintiff  knew,  at  the  time  of  his  purchase,  that 
the  timber  had  been  disposed  of,  and  that  a 
witness,  who  lived  long  in  the  conntry  and  had 
dealt  considerably  with  lands   in   the  county. 
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teitified,  in  hia  opinion,  "timber"  incladed  cord 
wood,  as  in  tliat  vicinity  nearly  all  the  tlmlier 
land  had  been  colled.  Held  that,  notwithstand- 
ing the  absence  of  proper  findings,  in  view  of 
the  evidence  and  the  fact  that  plaintiff  was 
seelEing  to  reverse  the  judgment  of  the  trial 
court  and  to  obtain  an  injunction  resting  in  the 
discretion  of  the  court,  the  judgment  would  be 
affirmed. 

FEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $  4034.] 

Appeal  from  Circuit  Court,  Richland  Coun- 
ty ;  Geo.  Clementson,  Judge. 

Action  by  J.  W.  H.  Fogo  against  Bart  Boyle 
and  otbeiB.  From  a  Judgment  In  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

A.  C.  Vanghan,  for  appellant  L.  H.  Ban- 
TOft,  for  respondents. 

CASSODAY,  C.  J,  This  action  was  com- 
menced December  8,  1904,  to  restrain  tbe  de- 
fendants from  cutting  or  removing  standing 
saplings — small  trees — or  any  other  trees 
more  suitable  for  cord  wood,  flre  wood,  pole 
wood,  or  underbrush,  from  the  premises  there- 
in described.  It  is  conceded  that  the  plaintiff 
became  the  owner  of  the  land  described  May 
9,  1904,  under,  and  by  virtue  of,  a  deed  exe- 
cuted by  the  owners  and  heirs  at  law  of  one 
Foley,  then  deceased,  subject,  however,  to  a 
written  contract  made  and  executed  by  th» 
said  Foley  and  the  defendant  Bart  Boyle. 
January  23,  1904,  wherein  and  whereby  the 
said  Foley,  since  deceased,  agreed  to  sell  to 
the  said  Bart  Boyle  "all  the  timber"  on  the 
land  described,  the  same  to  be  removed  by 
March  1,  1906,  In  consideration  of  |115  to  be 
paid  by  the  said  Bart  Boyle  to  the  said  Foley. 
It  further  appears  that  May  16,  1904,  the 
Bald  Bart  Boyle,  for  value  received,  sold  and 
assigned  said  written  contract  and  all  his 
right,  title  and  interest  in  the  property  there- 
by conveyed  to  the  defendant  Henry  Palmer. 
And  BO  It  appears  that,  November  29,  1904, 
the  said  Henry  Palmer,  for  value  received, 
sold  and  assig^ned  said  written  contract  and 
all  his  right,  title,  and  Interest  in  the  prop- 
erty covered  by  that  contract  to  the  defend- 
ant John  Boyle.  Each  of  said  defendants 
Justify  such  cutting  and  removal  under,  and 
by  virtue  of,  said  written  contract.  At  tbe 
close  of  the  evidence  the  court  overruled  the 
plaintiff's  motion  to  strike  out  all  of  the 
parol  testimony,  and  "found  for  the  defend- 
ants |1  damages  for  the  injunction."  There- 
upon tbe  court  made  and  filed  what  are 
therein  called  "findings  of  fact  and  conclu- 
sions of  law,"  wherein  tbe  court  "found  for 
the  defendants  that  said  action  was  not  prop- 
erly brought  and  tliat  the  prayer  of  the 
plaintiff  should  be  denied  and  the  Injunction- 
al  order  •  *  •  be  dissolved,  and  that  the 
defendants  have  their  costs  and  disbursements 
herein"  and  ordered  Judgment  accordingly. 
Thereupon,  the  court  ordered  and  adjudged 
that  the  complaint  be  dismissed,  and  the  in- 
Junctlonal  order  be  dismissed  and  dissolved, 
and  that  the  defendants  have  and  recover 
from  the  plaintiff  their  costs  and  disburse- 


ments, taxed  and  allowed  at  $55.31.  From 
such  Judgment,  the  plaintiff  brings  this  ap- 
peal. 

The  statute  provides,  that  "upon  a  trial  of 
a  question  of  fact  by  the  court  its  decision 
shaii  be  given  In  writing  and  filed  with  the 
clerk,"  and  that  such  decisions  shall  state 
separately,  "the  facts  found"  and  the  "con- 
clusions of  law  thereon."  Section  2863,  Rev. 
St  1898.  Such  requirement  is  not  only  to 
show  what  was  really  adjudicated,  but  .also 
to  facilitate  a  review  on  appeal.  The  ques- 
tion here  at  issue  was  whether  the  words 
"all  the  timber"  on  the  lands  described,  cov- 
ered and  included  standing  saplings,  trees, 
or  other  trees  more  suitable  for  cord  wood, 
fire  wood,  pole  wood,  or  underbrush.  Much 
of  the  parol  testimony  on  tbe  part  of  the 
plaintiff,  as  well  as  on  tbe  part  of  the  de- 
fendants, related  to  the  meaning  of  tbe  word 
"timber,"  as  thus  used.  The  court  refused 
to  strike  out  such  parol  testimony,  apparent- 
ly, becatise  it  was  pertinent  to  such  issue. 
But,  as  indicated,  the  court  failed  to  deter- 
mine such  issue.  What  are  called  "findings 
of  fact"  are,  at  most,  mere  conclusions  that 
the  plaintiff  could  not  recover,  and  hence  that 
the  defendants  were  entitled  to  costs.  Such 
failure  to  determine  such  issue  would,  under 
recent  and  repeated  decisions  of  this  court. 
Justify  a  reversal  and  a  new  trial,  unless 
we  can  say  that  the  Judgment  is  supported  by 
a  preponderance  of  the  evidence.  Brown  v. 
Grlswold,  109  Wis.  275.  280,  85  N.  W.  363; 
Bostwick  V.  M.  L.  I.  Co.,  116  Wis.  392,  440-4. 
89  N.  W.  638,  92  N.  W.  240,  67  L.  R.  A.  705: 
Farmer  v.  St  Croix  Power  Co.,  117  Wis.  76, 
93  N.  W.  830,  98  Am.  St  Rep.  914;  McKenzle 
V.  Haines,  123  Wis.  557,  102  N.  W.  33;  Sliter 
V.  Carpenter,  128  Wis.  578,  102  N.  W.  27. 
As  Indicated  in  the  adjudicated  cases,  tbe 
meaning  of  the  word  "timber"  has  more  or 
less  flexibility,  depending  upon  time,  place, 
and  circumstances,  as  well  as  the  language 
in  which  it  iB  employed.  8  Words  &  Phrases. 
6072,  6973.  In  Maine  it  has  been  said  not  to 
be  a  strained  construction  to  hold  tliat  ordi- 
narily a  grant  of  growing  timber  Is  to  be 
construed  most  favorably  to  the  grantee,  so 
as  to  convey  the  growth  named  with  its  in- 
crease, until  tiie  time  for  its  removal  shall 
have  elapsed.  Donworth  v.  Sawyer,  04  Me. 
243,  47  Atl.  521.  In  the  same  case  it  is  said 
"that  the  construction  to  be  given  to  deeds 
must  have  relation  to  the  time  and  circum- 
stances under  which  they  were  given."  94 
Me.  252,  47  Atl.  623.  In  a  case  In  a  federal 
court  in  Florida  it  was  held  that  '^e  term 
timber'  as  used"  In  the  statute,  prohibitine 
the  cutting  of  live  oak  and  red  cedar  trees 
and  other  timber,  "does  not  apply  alone  to 
large  trees  fitted  for  bouse  or  ship  building, 
but  includes  trees  of  any  size,  of  a  character 
or  sort  that  may  be  used  in  any  kind  of 
manufacture  or  the  construction  of  any  arti- 
cle," and  that  the  cutting  could  not  be  Justi- 
fied by  using  tbe  trees  for  flre  wood  or  burn- 
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Ing  them  Into  charcoal.  United  States  ▼. 
Stores  (C.  C.)  14  FM.  824,  825.  After  quot- 
ing (rem  Webster's  Dictionary,  It  la  there 
said  that,  "with  so  many  peculiar  signiflca- 
tlons,  the  intended  meaning  of  the  word  usu- 
ally depends  upon  the  connection  in  which  it 
Is  used  or  the  character  of  the  party  making 
use  of  It"  Under  the  same  federal  statute, 
a  similar  conclusion  was  reached  by  the  Su- 
preme Court  of  Arizona,  where  it  was  also 
held  that  "the  question  of  whether  or  not 
mesqulte  is  timber  must  necessarily  be  one 
of  fact,  dependent  npoii  the  character  of  the 
wood  charged,  and  shown  to  hare  been  cut 
or  removed  in  each  particular  case,  and  Is 
not  a  question  which  can  properly  be  deter- 
mined npon  a  demurrer  to  the  Indictment." 
United  States  v.  Soto,  7  Arte.  230,  64  Paa  419. 
In  this  state  it  has  been  held  that  the  word 
"timber,"  as  used  in  the  lien  statutes,  "In- 
cludes railroad  ties."  Kolloclc  t.  Parcher, 
52  Wis.  393,  398,  399,  9  N.  W.  67.  It  was 
there  said  that  such  statute  should  be  liber- 
ally construed.  The  Century  Dictionary  gives 
seven  definitions.  Among  them  we  find: 
"(2)  Growing  trees,  yielding  wood  suitable 
for  constructive  uses;  trees  generally; 
woods.  •  ♦  •  (4)  Stuff;  material  (6) 
A  single  piece  of  wood,  either  suitable  for 
use  in  some  construction  or  already  in  snch 
use." 

It  appears  from  the  evidence  on  the  part 
of  the  plaintiff  that,  before  completing  the 
purchase  of  the  land,  be  was  shown  and  read 
over  the  written  contract  made  nearly  four 
months  before,  wherein  Foley  had  sold  "all 
the  timber  on"  the  land  to  Bart  Boyle,  and 
was  told  that  he  must  take  the  land  subject 
to  that  contract  and  be  then  said :  "Yes,  this 
contract  calls  for  ail  the  timber;"  that  he 
understood  that  Boyle  had  a  right  to  cut 
the  timber  on  that  land.  On  the  part  of  the 
defendants  there  is  evidence  tending  to  prove 
that  the  plaintiff  knew  of  the  Boyle  contract 
before  he  t)onght  the  land,  and  had  read  the 
same  and  saw  Boyle  cutting  wood  and  tim- 
ber and  everjrthing ;  that.  In  buying  the  land, 
the  plaintiff  said  he  did  not  get  the  timber; 
that  the  timber  bad  been  disposed  of;  that 
he  thonght  it  was  as  well  or  better  for  him  be- 
cause the  land  was  worth  more  cleared  than 
with  the  timber  on;  that  In  that  conversa- 
tion the  plaintiff  asked  Boyle  If  he  would 
leave  some  trees  down  by  the  road  for  shade, 
and  Boyle  told  him  that  he  would.  A  witness 
who  had  lived  long  in  the  country  and  had 
dealt  considerably  In  lands  In  the  county, 
testified  that  "timber"  on  land  lying  adjacent 
to  Richland  Center,  In  his  Judgment,  Includ- 
ed cord  wood;  that  In  that  vicinity  nearly 
all  the  timber  land  had  been  coiled,  and  the 
saw  logs  taken  off,  and  the  word  "timber" 
would  certainly  include  cord  wood. 

After  careful  examination  of  the  record, 
and  with  a  considerable  hesitation,  we  niust 
hold  that  the  Judgment  is  sustained  by  a 
preponderance  of  the  evidence,  notwithstand- 
ing the  absence  of  findings.    In  reaching  this 


conclusion  we  are  Influenced  to  some  extent 
by  the  fact  that  the  plaintiff  Is  not  only 
seeking  to  reverse  the  Judgment  of  the  trial 
"ourt,  but  Is  also  invoking  the  equity  powers 
of  the  court  to  grant  an  Injunction,  which 
certainly  rests  in  the  sound  discretion  of  the 
court 

The  Judgment  of  the  circuit  conrt  is  af- 
firmed. 


FARLEY  ▼.  BRIEBACH  et  al. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

ASSATJM    AWn    BATTEBT  —  AOTIOM    FOB    DAM- 
AGES—JUSTTFICATTON. 

In  an  action  for  datnages  for  assault  It  ap- 
peared that  plaintiff,  who  was  an  officer  of  a 
labor  union,  entered  defendants'  shop  and  peace- 
ably got  possession  of  a  union  card  under  a  claim 
of  right.  There  wns  no  evidence  that  plaintiff 
was  resisted  in  any  way  bat  after  he  got  pos- 
session, and  was  leaving  the  shop,  he  was  at- 
tacked by  defendants,  and  assaulted  and  l>eaten 
in  their  efforts  to  take  the  card  from  his  pos- 
session by  force.  Held,  that  the  assaolt  was 
unjustifiable. 

Appeal  from  Circuit  Court  La  Crosse 
County;    J.  J.  Fruit  Judge. 

Action  by  John  Farley  against  Frederick 
Brlebach  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  assault  and  battery.  At  the  time  of 
the  alleged  assault  and  battery  plaintiff  was 
a  butcher  workman  employed  In  the  city  of 
La  Crosse,  Wis.  He  was  a  member  and 
ofScer  of  an  organization  commonly  known 
as  the  "Butchers'  Union."  The  defendants 
were  at  the  time  of  the  assanlt  and  battery 
proprietors  of  another  meat  market  In  said 
city,  and  had  in  their  shop  a  union  or  market 
card  furnished  by  the  Butchers'  Union.  On 
the  day  of  the  assault,,  plaintiff  was  sent 
to  the  defendants'  shop  to  get  the  card.  He 
entered  the  shop,  and  asked  one  of  the  de- 
fendants for  the  card,  and  some  discussion 
arose  as  to  the  right  to  remove  it  whereupon 
plaintiff  took  the  card  from  the  wall,  and 
walked  toward  the  door.  The  defendants 
attacked  him  and  forcibly  took  the  card  from 
him,  and  In  so  doing  struck  and  beat  him. 
Thereafter  this  action  was  commenced  by 
plaintiff  for  assault  and  battery.  The  an- 
swer was  a  general  denial.  The  action  was 
tried  by  the  conrt  and  a  Jury,  and  Judgment 
rendered  in  favor  of  plaintiff  and  against 
the  defendants,  from  which  this  appeal  was 
taken. 

C.  L.  Hood,  for  appellants.  Higbee  ft 
Hlgbee,  for  respondent. 

KERWIN,  J.  (after  stating  the  facts). 
But  two  questions  need  be  considered  upon 
this  appeal.  (1)  Did  the  plaintiff  get  peace- 
able possession  of  the  card?  and,  (2)  did  the 
defendants  by  force  take  it  from  the  posses- 
sion of  plaintiff,  and  In  so  doing  commit 
an  assault  and  battery?  Coxmsel  for  defend- 
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ants  frankly  says  In  his  brief:  "If  this  court 
thinks  the  evidence  shows  no  Justiflcatlon, 
then  the  verdict  should  stand."  We  think 
it  very  dear  that  the  evidence  shows  no 
justification.  The  plaintiff  entered  the  shop 
of  defendants,  and  publicly  and  peaceably 
got  possession  of  the  card  under  claim  of 
right  He  was  an  officer  of  the  union  and 
was  ordered  to  take  the  card,  for  what  rea- 
son Is  not  material.  There  Is  evidence  that, 
prior  to  the  time  plaintiff  took  the  card,  the 
secretary  of  the  union  notified  the  defend- 
ants to  deliver  the  card,  that  they  had  for- 
feited the  right  to  have  It  In  their  shop. 
Whether  the  defendants  had  forfeited  their 
right  to  the  card  or  not  does  not  alter  the  situ- 
ation. It  l8  sufficient  that  the  union  claimed 
the  right  to  remove  it,  and  that  plaintiff  went 
to  the  shop  to  get  possession  of  It,  and  did 
get  possession  of  It  peaceably.  There  Is  no 
evidence  that  plaintiff  was  resisted  in  any 
way  In  his  attempt  to  get  peaceable  pos- 
session of  the  card.  After  he  got  peaceable 
possession  and  was  leaving  the  shop  the  evi- 
dence shows  that  he  was  attacked  by  the  de- 
fendants, assaulted  and  beaten  in  their  ef- 
forts to  take  the  card  from  his  possession 
by  force.  The  evidence  shows  that  he  was 
quite  severely  beaten,  that  one  of  his  teeth 
was  knocked  out,  his  Up  split,  and  his  ey* 
blackened.  One  of  defendants  testified:  "I 
reached  for  the  card,  he  tried  to  keep  it,  and 
I  tried  to  take  it,  and  I  saw  I  could  not  get 
the  card,  and  I  hit  him.  He  didn't  let  go  of 
It,  and  I  hit  him  again."  These  undisputed 
facts  leave  no  room  for  doubt  that  the  as- 
sault and  battery  was  wholly  unjustifiable. 
Monson  V.  Lewis,  123  Wis.  583,  101  N.  W. 
1094;  Winter  v.  Beebe,  126  Wis.  8TO,  105 
N.  W.  953. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


BLANIK  V.  BABTA  et  al. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

^'RAVOmXtn    CONVKTAKCES  —  COKSIOEBATION 
— SUJTICIBNCT. 

Defendant  B.,  having  slandered  plaintiEf, 
conveyed  all  bis  property,  cODsistine  of  a  farm 
and  personal  proper^  thereon,  to  his  eldest 
son,  who  was  then  engaged  in  teaching  school. 
Possession  remained  unchanged  thougD,  after 
the  conveyance,  the  son  lived  on  the  farm  with 
bis  family  for  a  while,  when  he  became  a  rural 
mail  earner.  The  property  conveyed  was  worth 
about  $7,500,  and  was  subject  to  a  mortgage 
of  |1,100.  At  the  time  of  the  conveyance,  the 
grantor  owed  the  son  $360,  and  it  was  claimed, 
in  a  suit  to  set  aside  the  deed,  that  the  con- 
sideration was  an  assumption  of  the  mortgage, 
the  discharge  of  an  indebtedness  to  the  son  of 
$2,100,  and  an  agreement  by  the  son  to  pay 
each  of  his  brothers  $1,000,  and  each  of  bis 
sisters  $500,  at  majority,  and  that  the  parents 
would  b°  supported  on  the  farm  for  life,  or  re- 
ceive $2,000,  but  none  of  these  agreements  were 
expressed  in  the  deed  or  other  writing,  and 
were  found  not  to  have  been  made.  Held,  that 
the  conveyance  was  properly  held  to  be  fraudu- 
lent 

fBd.  Note.— For  cases  in  point,  see  Cent  Dig, 
VOL  24)  Fraudulent  Conveyances,  {}  192-204J     i 


Appeal  from  Circuit  Court,  Kewaunee 
County;   Michael  Kirwan,  Judge. 

Suit  by  Katie  Blanik  against  Frank  Harts 
and  others.  From  a  decree  in  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

Wigman,  Martin  &  Martin,  for  appellants. 
Geo.  W.  Wing  and  O.  H.  Bruemmer,  for  re- 
spondent 

WINSLOW,  J.  This  Is  an  action  In  equity 
brought  by  the  plaintiff  as  a  Judgment  credit- 
or of  the  defendant  Frank  Barta  against 
said  Frank  Barta  and  his  son.  the  defendant 
Joseph  Barta,  and  their  respective  wives  to 
set  aside  a  conveyance  of  real  and  personal 
property  made  by  Frank  to  Joseph,  March  19, 
1002,  on  the  ground  that  It  was  made  with 
intent  to  hinder  and  defraud  the  plaintiff 
and  prevent  her  from  enforcing  and  collecting 
a  claim  for  damages  which  she  then  had 
against  Frank.  The  conveyance  In  question 
covered  80  acres  of  land,  40  of  which  con- 
stituted the  homestead  of  the  defendant 
Frank,  and  also  covered  all  the  x>er8onal 
property  on  the  farm,  being  the  entire  prop- 
erty of  said  defendant  The  court  found  that 
the  conveyance  was  made  without  considera- 
tion upon  a  secret  trust  that  Joseph  should 
hold  the  titie  for  his  father's  benefit  and 
with  Intent  to  hinder  and  delay  the  plaintiff 
In  the  collection  of  her  claim,  and  entered 
Judgment  setting  aside  the  conveyance  as  to 
the  40  acres  of  land  not  included  In  the  home- 
stead as  well  as  the  nonezempt  personal  prop- 
erty, and  the  defendants  appeal. 

It  appears  that  on  or  about  December  18, 
1901,  and  upon  one  or  more  occasions  tb«-e- 
after  the  defendant  Frank,  a  farmer  about 
49  years  of  age,  slandered  the  plaintiff  In  • 
public  place  by  charging  ber  with  having  mor^ 
dered  her  father;  that  the  plaintiff  com- 
menced an  action  to  recover  damages  for  such 
slander  June  17,  liX>2,  and  obtained  Judgment 
for  damages  and  costs  therein  aggregating 
more  than  $700,  March  19,  1905;  that  the 
deed  In  question  was  executed  by  Frank  to 
hlB  son  Joseph,  March  19,  1902;  and  recorded 
June  18th  of  the  same  year;  that  Frank 
then  had  six  children  ranging  from  7  to  24 
years  of  age,  of  which  Joseph  was  the  eldest 
and  was  engaged  In  teaching  school,  and  re- 
sided some  four  miles  distant  from  the  home 
farm ;  that  after  the  first  utterance  of  the 
slander  and  prior  to  the  execution  of  the 
deed,  there  was  talk  among  the  people  of  the 
neighborhood  to  the  effect  that  the  plaintiff 
was  likely  to  sue  the  defendant  Frank  for 
said  slander;  that  several  years  previoasly 
the  plaintiff  had  sued  Frank  for  a  similar 
alleged  slander  which  suit  was  subsequently 
discontinued ;  that  after  the  conveyance  was 
made,  Frank  continued  to  live  on  the  farm 
with  his  family  and  manage  It  substantially 
as  before;  that  In  the  spring  of  1902,  after 
the  term  of  school  closed,  Joseph  and  his 
wife  came  to  live  on  the  farm  and  remained 
there  with  the  parents  for  21  months,  during 
which  time  Joseph  taught  school  and  worked 
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on  the  farm  during:  vacations;  that  in  De- 
cember, 1904,  be  removed  to  Algoma  and  be- 
came a  rural  mail  carrier,  and  has  not  since 
lived  on  the  farm.  The  value  of  the  farm 
appears  to  have  been  about  $7,000,  and  of  the 
personal  property  something  over  $500.  The 
consideration  for  the  execution  of  the  deed 
as  claimed  by  defendants  consisted  of  (1) 
the  assumption  by  Joseph  of  mortgages  on 
the  farm  amounting  to  $1,100,  and  of  an  unr 
secured  note  of  Frank  for  9300,  also  the  dis- 
charge of  an  alleged  Indebtedness  of  Frank 
to  Joseph  of  $2,100;  (2)  an  agreement  by 
Joseph  to  pay  to  each  of  his  two  brothers 
$1,000,  and  to  each  of  his  three  sisters  $600, 
at  majority ;  and  (3)  an  agreement  that  the 
parents  should  be  supported  on  the  farm  for 
life  If  they  chose  to  remain  there,  and  if  they 
did  not  that  they  should  receive  $2,000  from 
Joseph.  None  of  these  agreements  were  ex- 
pressed in  the  deed,  which  was  a  simple  war- 
ranty deed,  nor  were  they  expressed  In  any 
writing.  The  court  found  that  these  agree- 
ments were  not,  in  fact,  made,  and  that  the 
actual  indebtedness  from  Frank  to  Joseph 
was  but  $860. 

There  were  many  other  facts  appearing  in 
tba  evidence  tending  to  throw  light  on  this 
very  remarkable  transaction  by  which  a  com- 
paratively young  man  with  a  large  family 
■trlroed  himself  of  his  property  without  any 
apparent  or  adequate  reason  and  placed  the 
title  in  a  son,  who  neither  exi)ected  to  op- 
erate it  nor  did  In  fact  operate  It  There 
was  no  direct  evidence  that  Joseph  knew  of 
bis  father's  fraudulent  purpose  but  there  are 
many  circumstances  which  persuasively  tend 
to  show  that  he  must  have  known  it.  Care- 
ful reading  of  the  evidence  convinces  us  that 
the  trial  Judge  was  right  in  his  conclusions. 
Much  time  and  space  might  be  spent  in  re- 
viewing the  evidence,  but  it  is  not  perceived 
bow  such  a  course  would  be  useful. 

Judgment  affirmed. 


STATE  ex  rel.  8K0GSTAD  v.  ANDBRSON 
et  al. 

(Supreme  Court  of  Wisconsin.    Dec.  4,   1906.) 

1.  Ckbtiokabi  —  Oboijnds  —  Iradiquaot    or 
Othkb  RncEDV. 

Certiorari  to  review  proceedings  is  not  a 
writ  of  right,  and  is  issued  only  in  the  discre- 
tion of  the  court  when  other  remedies  are  in- 
adequate. 

[Ed.  Note.— For  cases  in  point,  sea  Gent.  Dig. 
vol.  9,  Certiorari.  8  15.] 

2.  Samb— Parties  E5Titi:.zd. 

Certiorari  to  review  a  decision  cannot  issue 
except  on  relation  of  a  party  to  the  record  either 
in  name  or  in  substance  In  the  sense  that  the 
decision  Involves  special,  immediate  and  direct 
injury  to  relator's  interests. 

VBH.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  (  44.] 

3.  Savx. 

A  taxpayer  of  a  town  is  not  entitled  to 
certiorari  to  review  the  decision  of  a  jury  award- 
ing damages  for  the  opening  of  a  hignway  in  the 
town,  the  enforcement  of  the  award  of  damages 


subjecting  the  town  to  liability  and  reaching  the 
taxpayer  only  throngh  taxation  whereby  some 
portion  of  the  town's  expenses  are  distributed 
among  the  property  owners. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
?ol.  9,  Certiorari,  |  44.] 

4.  Same— DiscBETiON  or  Coubt. 

The  court  properly  exercised  its  discre- 
tion in  refusing  a  taxparer  a  writ  of  certiorari 
to  review  the  decision  of  a  Jurv  awarding  dam- 
ages for  the  opening  of  a  EiRQway  in  a  town, 
for  before  the  taxpayer  can  suffer  any  injury, 
the  award  must  be  presented  either  to  the  town 
board  or  to  the  electors  in  town  meeting,  and 
there  is  no  presumption  that  either  body  will 
pay  it  if  illegal,  and  on  its  being  disallowed  the 
person  awarded  damages  must  sue  on  it,  in  wliich 
suit  the  ground  of  tiie  invalidity  will  be  con- 
sidered. 

Appeal  from  Circuit  Court,  Trempealeau 
County ;  J.  J.  Fruit,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
Peter  J.  Skogstad,  against  Anders  Anderson 
and  others  to  review  and  annul  the  deci- 
sion of  a  jury  appointed  by  the  county  judge 
to  review  the  award  of  damages  resulting 
from  the  opening  of  a  highway.  From  an  or- 
der quashing  the  writ,  the  relator  appeals. 
AfDrmed. 

Appeal  from  order  quashing  writ  of  cer- 
tiorari sued  out  by  the  relator  as  an  Individ- 
ual taxpayer  on  behalf  of  himself  and  other 
taxpayers  similarly  situated  to  review  and 
annul  the  decision  of  an  aK>ellate  jury  ap- 
pointed by  the  county  Judge  of  Trempealeau 
county  to  review  the  award  of  damages  to 
one  Anders  Anderson,  resulting  from  the 
opening  of  a  highway  through  his  premises 
upon  an  application  signed  by  Skogstad  and 
other  residents,  Anderson  being  appellant — 
the  alleged  ground  of  invalidity  In  the  pro- 
ceedings of  said  jury  being  that  the  county 
Judge  excused  one  of  the  struck  jurymen  aft- 
er the  precept  was  Issued,  and  before  the 
time  fixed  for  them  to  meet,  without  notice 
to  the  supervisors  of  the  town  or  to  any  of 
the  Interested  parties;  that  the  sheriff  sum- 
moned a  talesman  without  knowledge  or  con- 
sult of  and  without  notice  to  the  supervisors 
or  any  of  the  Interested  parties;  that  sudi 
talesman  was  on  the  original  list  of  15  names, 
and  was  stricken  off  by  one  of  the  parties 
and  therefore  unqualified;  that  the  county 
judge  did  not  appear  at  the  time  and  place 
fixed  In  the  precept  for  the  meeting  of  the 
Jury;  and  that  the  Jury  was  not  sworn  by 
the  county  Judge.  The  writ  being  addressed 
both  to  the  town  clerk  and  to  the  county 
Judge,  the  former  made  return  of  the  entire 
record  In  his  office,  and  the  county  judge 
made  return  that  none  of  the  record  remained 
with  him,  but  all  had  been  transmitted  to  and 
filed  with  the  town  clerk,  but  added  a  nar- 
rative of  the  proceedings,  from  which  ap- 
pears the  fact  of  the  excusing  of  one  of  the 
Jurymen  before  the  return  day  of  the  pre- 
cept, the  direction  to  the  sheriff  to  summon  a 
talesman,  of  which  no  notice  was  given  either 
to  the  supervisors  of  the  town  or  to  the  re- 
lator, and  that  the  sheriff  did  summon  one 
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Frederlokson,  whose  name  was  stricken  from 
tbe  original  Jury  list;  also  that  the  county 
Judge  did  not  appear  at  all  at  tbe  meeting 
of  the  jury,  who  therefore  were  not  sworn 
by  blm.  On  his  application,  Anderson,  the 
landowner,  was  Joined  as  a  party  defendant 
by  way  of  interpleader.  He  first  moved  to 
strike  out  all  of  the  return  of  the  county 
Judge  and  certain  narrattve  matter  in  the 
return  of  the  town  clerk  not  appearing  of 
record  and  niot  responsive  to  the  writ,  and 
further  moved  to  qnash  the  writ  for  tbe  rea- 
son that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  It 
appears  by  the  petition  that  tbe  relator  Is 
not  a  proper  party  to  the  action,  also  that 
he  has  adequate  remedy  at  law,  and  that 
he  has  been  guilty  of  laches;  whereupon  the 
court  entered  an  order  reciting  that  it  ap- 
peared that  the  petition  does  not  show  proper 
cause  for  the  allowance  of  the  writ,  and  that 
upon  the  equities  of  the  case  the  same  should 
not  be  permitted  to  He,  and  was  improvldent- 
ly  issued,  ordering  that  tbe  writ  be  quashed 
and  Anderson  recover  costs  from  the  relator, 
Skogstad,  from  which  order  Skogstad  brings 
this  appeal. 

S.  O.  Gllman,  for  appellant  H.  L.  Bkem 
and  R.  S.  Oowie,  for  respondents. 

DODOB,  J.  (after  stating  the  facts).  Tbe 
writ  of  certiorari  Is  not  a  writ  of  right,  but 
is  issued  only  in  the  discretion  of  the  court 
ns  an  extraordinary  process  when  other  and 
ordinary  remedies  are  Inadequate.  Harris, 
Certiorari,  I  48;  Knapp  t.  Heller,  82  Wis.  467; 
State  ex  rel.  Scblntgoi  v.  Olty  of  La  Crosse, 
101  Wis.  208,  T7  N.  W.  187;  State  ex  rel. 
Meggett  V.  O'Neill,  104  Wis.  227, 80  N.  W.  447; 
State  ex  rel.  Hallauer  t.  Gosnell,  116  Wis. 
606,  619,  88  N.  W.  642,  61  L.  R.  A.  38.  It  can- 
not issue  save  upon  the  relation  of  a  party  to 
the  record  sought  to  be  reviewed,  either  in 
name  or  in  substance,  in  the  sense  that  the 
decision  sought  to  be  reviewed  woold  Involve 
sftedal.  Immediate  and  direct  hijury  to  his 
interests.  6  Cyc.  p.  766  et  seq.;  People  v. 
Schell,  5  Lans.  (N.  Y.)  862;  State  v.  Chitten- 
den, 127  Wis.  4(58,  107  N.  W.  600;  Snlllvaq  v. 
Drake  (decided  herewith)  109  N.  W.  982. 
Applying  these  principles  to  the  presmt  sit- 
uation, the  effect  of  the  decision  of  the  Jury 
awarding  damages  to  Anderson  Is  merely  to 
create  an  ostensible  and  prima  facie  claim 
against  the  town  of  Chimney  Rock;  a  legal 
claim  If  the  decision  of  the  Jury  Is  valid,  no 
claim  at  all  Id  fact  or  law  if  the  appellate 
proceedings  are  void  as  relator  claims.  It  in 
no  wise  affects  the  relator  save  as  one  of  tbe 
taxpayers  of  that  town.  Hence  It  is  obvious 
that  the  only  direct  effect  of  the  decision  or 
Its  enforcement  would  be  to  subject  tbe  town 
to  a  liability.  The  town  is  a  legal  person, 
capable  of  making  its  own  defenses,  and  the 
pffect  on  the  plaintiff  Is  neither  special,  im- 
mediate, nor  direct  It  Is  not  special,  for 
It  falls  upon  him  only  in  common  with  tbe 


great  body  of  taxpayers.  It  Is  not  direct 
or  Inmiedlate,  because  It  first  falls  upon  the 
town  and  reaches  him  only  through  tbe  goi- 
eral  process  of  taxation,  whereby  some  por- 
tion of  tbe  town's  expenses  are  dlstrlbnted 
amongst  tbe  property  owaen.  lUrcber  t. 
Pederson,  117  Wis.  68,  74,  93  N.  W.  813.  An- 
other consideration  tending  strongly  to  Jnstlfy 
the  discretion  exercised  by  the  trial  court  in 
quashing  this  writ  is  that  while  taxpayers, 
as  also  stockholders  in  private  corporations, 
may  in  a  proper  case  Invoke  the  aid  of  a 
court  to  prevent  depletion  of  the  common 
treasury  or  to  prevent  an  Illegal  charge  tbere- 
on,  the  primary  duty  and  rig^t  to  resist 
such  Injury  rests  in  the  corporation  Itself 
acting  by  its  constituted  authorities,  and  no 
member  thereof  will  be  heard  to  champion  the 
rights  of  such  corporation  without  showing 
that  the  officers  reftise  to  do  so  either  by 
words  or  acts.  Cunningham  v.  Wechselberg, 
106  Wis.  869,  S61,  81  N.  W.  414;  State  ex  rel. 
Hallauw  V.  Gtosnell,  116  Wis.  607,  93  N.  W. 
642,  61  L.  R.  A.  83;  State  v.  Browning,  27 
N.  J.  Law,  629;  6  Qyc.  768,  769.  B^>re  tbe 
relator  can  suffer  any  injury  from  tills  award 
it  must  be  presented  either  to  the  town  board 
or  to  the  electors  in  town  meeting,  and  there 
is  surely  no  presumption  that  either  body 
will  allow  or  pay  it  If  illegal.  Again,  it 
being  disallowed,  the  ree^ndent  Anderson 
must  sue  ujpon  It  and  In  such  suit  all  the 
grounds  of  invalidity  suggested  by  Mther  the 
petition  or  the  writ  now  before  us  wlU  have 
ample  opportunity  for  consideration.  For 
these  reasons,  without  searching  for  others, 
we  think  the  trial  court  rightly  exercised  its 
discretion  In  quashing  the  writ 
Order  appealed  from  Is  affirmed. 


STATE  «z  rel.  SULLIVAN  v.  DRAKE. 
(Supreme  Court  of  Wlsconshi.    Dec.  4,  1906.) 

1.  C!ebtiobabi— Pasties  BnriTLn). 

A  person  not  a  party  to  a  proceeding  who 
seeks  to  review  by  oertlocari  the  decision  ren- 
dered tl;erem  mnat  show  that  the  decision  is 
directed  against  bim  or  his  property  in  the 
sense  that  ttie  enforcement  of  the  decision  will 
involve  spedal,  Immediate  and  a  direct  injur; 
to  bis  interests. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
vol.  9,  (Certiorari,  i  44.] 

2.  Sam»— PnrnoN— SuinoiiHCT. 

A  petition  by  a  widow  for  certiorari  to  re- 
view a  Jndgment  of  a  justice  of  the  peace  ren- 
dered against  her  bnsoand  on  the  day  of  bis 
death,  which  does  not  allege  that  the  hnaband 
left  property,  or  that  tbe  widow  la  Interested 


in  ai^  property  which  could  in  any  way  be  af- 
fected by  the  judgment  is  insafficient  to  au- 
thorise the  Issuance  of  the  writ  since,  to  en- 


title her  thereto,  she  must  show  tliat  tbe  en- 
forcement of  the  Judgment  would  involve  spe- 
cial, immediate,  and  direct  Injury  to  her  In- 
teresta. 

Appeal  from  Circuit  Court  Iowa  County; 
Geo.  Ciementson,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
Mrs.  Daniel  Sullivan,  against  Walter  Drake 
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to  reylew  a  Jndgment  of  a  Jnstlce  of  the 
peace.  From  a  Judgment  refusing  to  qnasta 
the  writ,  and  reversing  tbe  Judgment  of  the 
Justice,  defendant  appeals.  Berersed  and  re- 
manded, with  Instructions  to  quash  the  writ. 

Elmore  T.  Elver  and  F.  M.  Miner,  for 
appellant  Thomas  W.  King  and  Richard 
Carter,  for  respondent 

KERWIN,  J.  On  the  8d  day  of  January, 
1906,  Judgment  was  entered  In  favor  of  Wal- 
ter Drake,  appellant  and  against  one  Dan- 
iel Sullivan,  In  a  Justice  court  of  Iowa  county, 
Wis.  The  defendant  In  said  action,  Daniel 
Sullivan,  died  on  the  day  Judgment  was  en- 
tered, and  his  widow,  Mrs.  Sullivan,  peti- 
tioned the  circuit  court  of  Iowa  county  for 
a  writ  of  certiorari.  Tbe  relator  alleges,  in 
effect  the  rendition  of  the  Judgment  before 
the  Justice  for  $30.47,  damages,  together  with 
costs;  that  petitioner  Is  advised,  informed 
and  believes  that  the  Judgment  was  ren- 
dered and  entered  by  tbe  Justice  without  any 
Jurisdiction  to  render  the  same  to  the  dam- 
age of  petitioner;  that  Daniel  Sullivan  died 
on  the  day  Judgment  was  rendered,  and  that 
petitioner  is  his  widow;  that  the  Judgment 
Is  void  for  the  reason  that  It  appears  from 
the  docket  of  said  Justice  that  on  the  return 
day  of  process,  December  27,  1904,  the  plaln- 
tifl  and  defendant  appeared  and  before  tbe 
parties  had  Joined  Issue,  and  without  any 
complaint  havbig  been  made  on  the  part  of 
the  plaintiff,  or  answer  on  the  part  of  the 
defendant  and  without  the  consent  of  the 
parties,  the  Justice,  upon  application  of  the 
plaintiff,  adjourned  the  case  to  January  8, 
1906,  contrary  to  section  3625,  Rev.  St  1898. 
The  return  of  the  Justice  to  the  writ  of  cer- 
tiorari shows  substantially  the  same  facts  as 
alleged  in  the  petition  respecting  the  proceed- 
ings of  the  Justice  in  the  action.  The  appel- 
lant moved  to  quash  the  writ  Tbe  court 
below  after  bearing  the  motion  refused  to 
quash,  and  ordered  the  Judgment  of  the 
Justice  of  the  peace  reversed. 

The  only  question  tot  consideration  upon 
this  appeal  is  whether  tbe  motion  to  quash 
the  writ  should  have  been  granted.  This 
Involves  the  question  whether  the  petitioner, 
Mrs.  Sullivan,  who  was  not  a  party  to  the 
record,  was  entitled  to  the  writ  It  is  well 
settled  that  only  a  party  to  the  proceeding 
sought  to  be  reviewed,  or  one  directly  affect- 
ed Iqr  it  can  prosecute  the  writ  Where  one 
not  a  party  seeks  to  use  the  writ  be  must 
show  that  the  decision  sought  to  be  reviewed 
If;  directed  against  him  or  his  property  In  the 
«ense  that  the  enforcement  of  tbe  decision 
u-ould  involve  qpeclal,  immediate  and  in  effect 
ii  direct  Injury  to  his  interests.  State  ex  reL 
Milwaukee  M.  C.  T.  Chittenden  et  al.  (Wis.) 
107  N.  W.  600:  Harris  on  Certiorari,  4; 
.•Vshe  v.  SupOTVIsors,  71  Cal.  238,  16  Pac.  783 ; 
Judd  y.  Fox  Lake  et  al.,  28  Wis.  583 ;  Pedrick 
et  aL  T.  Rlpon  et  al.,  73  Wis.  622,  41  N.  W, 
705v  8  I*  R.  A.  2C9;  West  v.  Ballard  et  al.. 
32  Wia.  168;  6  Cyc.  7GS;  Tallon  v.  Mayor, 


eta  (N.  J.  Err.  &  App.)  87  Atl.  896;  Spelling 
on  Extraordinary  Remedies,  1711;  Stark- 
weather V.  Beely,  46  Barb.  (Mass.)  164;  Wil- 
son V.  Remley,  106  Iowa,  68S,  76  N.  W.  848 ; 
Davis  Co.  V.  Horn,  4  O.  Oreene  (Iowa)  94; 
Watson  V.  May,  6  Ala.  188;  Wolpert  v. 
Newcomb,  106  Mich.  857,  64  N.  W.  326; 
Strong  ▼.  Commissioners,  81  Ma  678 ;  People 
ex  rel.  Finch  v.  Overseers,  etc.,  44  Barb. 
(Mass.)  467;  Roy  et  al.  v.  Whlttaker  et  al. 
(Tex.  Sup.)  49  S.  W.  367 ;  State  ex  rel.  Skog- 
stad  V.  Melsness  (decided  herewith)  110  N. 
W. — 

Then  is  nothing  whatever  In  tbe  record 
showing  that  the  relator  had  any  Interest 
in  the  reversal  of  the  Judgment  sought  to  be 
reviewed,  or  was  Injuriously  affected  by  It 
There  is  no  allegation  that  Daniel  Sullivan 
left  any  property,  or  that  tbe  relator  was 
interested  In  any  property  which  could  or 
would  be  in  any  way  affected  by  the  Judg- 
ment The  record  is  entirely  barren  of  any 
facts  going  to  ^ow  that  Mrs.  Sullivan  was 
In  any  way  interested  in  setting  aside  the 
Judgment  In  order  to  entitle  her  to  the 
writ  It  was  necessary  to  show  that  the  en- 
forcement of  the  Judgment  would  "Involve 
q>eclal,  immediate,  and  in  effect  at  least  a 
direct  injury"  to  her  interests.  State  ex  rel. 
Milwaukee  M.  O.  v.  Chittenden  et  al.,  supra. 
It  Is  very  clear  from  tbe  record  that  the  peti- 
tioner made  no  case  entitling  her  to  the  writ 
therefore  tbe  motion  to  quash  It  should  have 
been  granted. 

Judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
quash  the  writ  of  certlorarL 


FREEMAN  v.  MORRIS  et  aL 
(Supreme  Court  of  Wisconsin.   Dec.  4,  1909.) 
Wills— Co WTRACT  to  Maks— CoKsiDESiLnon 

— DEnRlTCMKSB. 

Where  plaintiff's  parents  gave  her  the 
Christian  name  of  tbe  deceased  wife  of  plain- 
tiff's great-ancle,  in  consideration  of  his  prom- 
ise to  devise  something  to  plaintiff,  ana  sub- 
seanently  the  uncle  made  two  wills,  in  which 
$500  was  beqneathed  to  plaintiff,  bnt  thereafter 
be  revoked  them  and  died  leaving  a  will  in 
which  no  provision  was  made  for  her,  and  it  ap- 
peared that  be  had  freqnently  made  declarations 
to  third  persons  that  be  was  going  to  leave 
something  to  plaintiff  because  of  the  privilege 
of  naming  her,  the  contract  was  invalid  for  in- 
definiteness,  and  plaintiff  waa  not  entitled  to  re- 
cover $5(X)  from  tbe  uncle's  execntors. 

[Ed.  Note.— For  cases  in  point  M*  Cent.  Dig. 
ToL  49,  Wills,  g  164.] 

Appeal  from  Circuit  Court;  La  Crosse 
County;   J.  J.  Fruit  Judge. 

Action  by  Martha  A.  Freeman  against 
Thomas  Morris  and  another,  as  executors 
of  the  will  of  Reinard  R.  La  Fleur,  deceased. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions  to  dismiss  tbe  complaint 

The  plaintlfTs  mother,  Catberin*  La  Floor 
Freeman,  Is  a  nelce  of  Reinard  R.  La  Fleur. 
These  parties  resided  In  La  Crosse  county 
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for  many  yean  prior  to  Relnard  R.  La 
Floor's  death.  A  few  days  after  plalntUI's 
birth,  Relnard  R.  La  Fleur  came  to  the 
home  of  ber  parents  and  requested  that  he 
be  giiven  the  privilege  of  naming  her,  and 
asked  them  to  bestow  on  her  the  name  of 
his  deceased  wife,  Martha.  She  had  died 
in  Holland  prior  to  his  removal  to  this  coun- 
try. It  was  thereupon  agreed  by  plalntUTs 
parents  and  Relnard  R.  La  Fleur  that  he 
should  have  the  right  and  privilege  of  be- 
stowing upon  plalntlfF  the  name  of  Martha, 
and  In  consideration  thereof  Relnard  R. 
La  Fleur  promised  and  agreed  to  give,  leave, 
devise,  or  bequeath  something  to  ber;  that 
Is,  some  property.  Pursuant  to  such  agree- 
ment plaintiff,  with  the  consent  of  her  par- 
ents, was  named  Martha  by  him,  and  she  has 
ever  since  borne  and  retained,  and  Is  known 
by,  the  Christian  name  of  Martha.  At  the 
time  this  agreement  was  made  and  the  name 
so  given  to  plaintiff  by  Relnard  R.  La  Fleur 
with  the  assent  of  her  parents,  no  spedflc 
property  nor  any  specified  amount  was  des- 
ignated or  agreed  upon  by  the  parties.  At 
various  times  after  the  name  was  so  adopt- 
ed and  given  to  the  plaintiff  by  the  parties, 
Relnard  R.  La  Fleur  stated  to  third  parties 
that  he  was  going  to  give  and  devise  to 
plaintiff  the  sum  of  $500  for  the  privilege  of 
having  so  named  her,  and  he  Inserted  a  pro- 
vision In  three  wills,  made  by  him  after 
so  naming  plaintiff,  whereby  he  bequeathed 
to  her  $500.  He  revoked  all  these  wills,  and 
his  last  will  contained  no  bequest  to  plain- 
tiff, but  wholly  omitted  to  mention  her.  He 
died  on  or  about  October  i,  1903,  without 
having  paid  or  given  plaintiff  anything  for 
the  privilege  of  naming  her  Martha,  under 
the  agreement  with  her  parents.  He  left 
an  estate  sufficient  to  pay  the  sum  of  $500, 
now  demanded  by  plaintiff  as  due  her  under 
the  agreement  under  which  he  exercised  the 
right  and  privilege  of  naming  her.  The  circuit 
court  awarded  Judgment  in  plaintifTs  favor 
and  against  the  defendants,  as  executors  of 
the  will  of  Relnard  R.  La  Fleur,  deceased, 
for  the  sum  of  $500  and  costs,  upon  the 
ground  that  such  amount  was  due  the  plain- 
tiff under  the  agreement  to  name  her  Mar- 
tha, so  made  by  the  deceased  and  her  par- 
ents.   This  is  an  appeal  from  such  Judgment 

Morris  &  Hartwell,  for  appellants.  Wm. 
S.  Burroughs,  for  respondent 

SIBBECKER,  J.  (after  stating  the  facts). 
It  is  not  seriously  contested  bot  that  the 
privilege  of  naming  plaintiff,  given  the  tes- 
tator by  her  parents,  was  a  valuable  one  in 
the  eye  of  the  law,  and  that  it  has  been 
treated  as  a  sufBclent  consideration  to  sup- 
port a  contract  in  respect  to  It  This  sub- 
ject was  considered,  and  such  privilege  held 
a  valid  consideration  for  a  contract  based 
on  it  in  the  following  decisions:  Babcock 
V,  Chase  (Sup.)  36  N.  X.  Supp.  879;  Parks 
V.    Francis'    Administrator,   60   Vt   627,   28 


Am.  Rep.  617;  Wolford  t.  Powers,  85  Ind. 
294,  44  Am.  R^.  16;  Baton  v.  Llbby.  165 
Mass.  218,  42  N.  B.  1127,  62  Am.  St  Kep. 
611;  Daily  t.  Mlnnick,  117  Iowa,  563,  91  N. 
W.  913,  60  L.  R.  A.  840.  These  and  other 
authorities  dted  therein  also  support  tbe 
proposition  that  though  the  privilege  of 
naming  a  child  may  be  one  which  Is  re- 
garded as  belonging  to  tbe  parents  as  the 
natural  guardians  of  tbe  child,  they  may 
waive  It  and  bestow  the  benefit  dwlved  from 
it  on  the  child,  and,  when  so  bestowed  In  a 
contract  with  a  third  person,  it  rests  on 
such  privity  between  the  parent  and  diild 
as  to  enable  the  child  to  ratify  the  transac- 
tion and  enforce  the  contract  in  Its  favor. 
See  cases  cited  above. 

It  is  contended  that  the  court  erred  In  find- 
ing the  contract  between  plalntUTs  parents 
and  the  testator  was  a  sufficient  and  enforce- 
able one.  In  support  of  the  claim  it  Is 
averred  that  the  terms  of  the  agreement 
shown  by  the  evidence  w»«  so  Indefinite 
and  uncertain  that  they  cannot  be  ascer- 
tained and  enforced.  The  agreement  proven 
and  found  by  the  court  is  that  testator  prom- 
ised and  agreed  with  the  plaintifrs  parents 
that  if  be  were  accorded  the  privilege  of 
naming  the  child,  he  would  In  consideration 
thereof  leave  her  something  at  his  death,  and 
that  this  was  imderstood  by  the  parties  that 
he  would  give,  devise,  or  bequeath  to  her 
some  of  his  property.  It  is  undisputed  that 
testator  named  plaintiff  pursuant  to  this 
arrangement  and  at  various  times  stated  to 
third  persons  that  he  was  going  to  leave 
her  some  of  his  property  for  having  had  the 
privilege  of  bestowing  on  her  the  name 
Martha.  He  provided  for  a  bequest  of  $500 
to  her  in  three  wills  made  by  him;  but  these 
were  revoked  l)efore  he  made  and  executed 
his  last  will,  wherein  she  Is  wholly  omitted 
as  a  beneficiary.  From  an  examination  of 
the  terms  of  the  agreement  upon  which 
plaintiff  predicates  her  claim,  it  Is  apparent 
that  they  wholly  omit  to  specify  any  amount 
or  particular  property  as  agreed  upon  to  be 
left  to  plaintiff  by  testator.  This  leaves 
absolutely  indefinite  and  uncertain  what 
plaintiff  was  to  receive.  It  is  true  the  agree- 
ment specified  that  he  would  leave  plaintiff 
something,  but  what  that  something  was  to 
be  it  is  simply  Impossible  to  ascertain,  and. 
if  it  be  claimed  to  apply  to  money,  then  we 
approach  no  nearer  to  definlteness,  and  are 
still  as  to  the  particular  amount  within  tbe 
field  of  uncertainty.  The  terms  give  us  no 
standard,  either  expressly  or  by  necessary 
implication,  by  which  performance  of  the 
agreonent  can  be  measured. 

It  Is  contended,  however,  that  testator  re- 
moved this  difficulty  by  fixing  $500  as  the 
amount  he  would  leave  plaintiff  under  his 
agreement  and  that  this  made  It  a  definite 
and  certain  consideration.  This  claim  Is 
based  upon  the  facts  that  he  made  fuch  dec- 
larations to  third  persona  and  in  wills  which 
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he  revoked  before  bis  deatb.  The  terms  of 
the  agreement,  however,  are  not  that  plain- 
tiff was  to  receive  such  property  or  sum  of 
money  as  testator  might  suggest  to  third 
persons  or  specify  in  a  will  made  by  him. 
The  agreement  contains  nothing  to  show 
that  any  snch  designation  was  to  bind  t^ta- 
tor  and  make  sncb  spedflcatlon  the  amount 
agreed  upon  by  the  parties.  Its  terms  whol- 
ly fall  to  determine  the  amount  or  to  pro- 
vide a  means  by  which  it  can  be  ascertained 
or  measured.  We  receive  no  snch  aid  from 
testator's  condact  or  declarations  as  removes 
the  infirmities  inherent  in  the  contract,  and 
must  hold  it  invalid  for  Indeflniteness  and 
uncertainty.  Adams  v.  Adams,  28  Ala.  272; 
"Wall's  Appeal,  111  Pa.  460;  B  Atl.  220,  S6 
Am.  Rep.  288;    Dally  v.  Minnick,  snpra. 

Judgment  reversed,  and  the  cause  remand- 
ed, with  directions  that,  the  circuit  court 
award  judgment  dismissing  the  complaint 


STATE  ex  rel.  LIMMIX  et  al.  v.  SUPERVIS- 
ORS OF  TOWN  OF  CLYDE. 
(Supreme  Court  of  Wiaconsin.    Dec.  4,  1906.) 

1.  HlOHWATB— ESTABI,ISHiaNT— Afplioatior 

— NonoK— SuFTicntNOT. 

An  application  for  a  proposed  highway  de- 
scribed it  as  commencing  in  the  ceoter  of  an  ex- 
isting highway  where  it  crossed  the  north  line 
of  the  southeast  quarter  of  the  "northeast  quar- 
ter" of  a  section.  The  notice  of  the  meeting  of 
the  supervisors  to  decide  on  the  application 
stated  that  they  would  meet  at  the  starting 
point  of  the  proxKwed  hiibway.  The  stnrting 
point  bad  no  existence,  and,  if  it  had  existence, 
would  be  at  least  half  a  mile  from  the  starting 
point  of  the  highway  as  prayed  for  in  a  second 
application,  ana,  as  actually  laid  out,  for  the 
existing  highway  ran  on  the  wnst  line  of  the 
southeast  quarter  of  the  northwest  quarter  of 
the  section.  Beld,  that  the  first  application  and 
notice  were  bad  for  failing  to  state  where  the 
■upervisors  would  meet  to  consider  the  appli- 
cation, and  hence  the  supervisors  had  no  juris- 
diction; and  their  refusal  to  lav  out  the  high- 
way did  not  amount  to  a  decision  against  the 
application  either  under  Rev.  St  ISEKS,  |  1289, 
relating  to  the  failure  of  the  supervisors  to  file 
an  order  laying  out  a  highway  within  a  speci- 
fied time,  or  section  12S3,  providing  that  no 
application  for  laying  out  a  highway  shall  be 
acted  on  bv  the  supervisors  within  one  year 
after  they  have  decided  against  prior  applica- 
tion. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  §«  47-53.] 

2.  Sakk— Location  or  Road— Vabianob  nou 
DiscBipnon  IN  Affi-ioation- Effect. 

A  proposed  highway,  as  described  in  an  ap- 
plication therefor,  was  to  cross  three  ^acre 
tracts  in  a  town.  The  supervisors  decided  not 
to  follow  the  proposed  course  through  the  mid- 
dle 40-acre  tract  Beld  that  In  the  absence  of 
any  showing  to  the  contrary,  it  must  be  pre- 
sumed that  the  variation  was  reasonable,  so 
that  the  change  was  not  so  great  as  to  constitute 
the  highway  a  materially  different  one  from 
that  named  in  the  application. 

(Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2S,  Highways,  f  189.] 

8.  Samb  —  DvrsBiaiiATioR  of  Boabd  or  Sit- 

FKBVIBOBS. 

An  application  for  a  proposed  highway  In 
C.  town  called  for  a  highway  to  connect  with 
another  proposed  highway  in  W.  town,  as  to 


which  proceedings  to  establish  w«w  pending. 
At  the  time  fixed  in  the  notice  for  the  hearing 
of  the  application  the  supervisors  of  C.  town 
met  at  the  place  fixed  and  held  a  joint  meeting 
with  the  supervisors  of  W.  town,  and  afterwards 
the  supervisors  of  C.  town  decided  to  lay  out 
the  h&hway.  Held,  that  the  fact  that  the 
supervisors  of  the  two  towns  met  together  did 
not  affect  the  validity  of  the  order  laying  out 
the  highway. 

Appeal  from  Circuit  Court  Iowa  County; 
George  Clementson,  Judge. 

Certiorari  by  the  state  on  relation  of  J  amies 
Llmmlz  and  another  against  the  supervisors 
of  the  town  of  Clyde  to  review  an  order  lay- 
ing out  a  highway.  From  a  judgment  aflinn- 
Ing  the  order  of  the  supervisors,  the  relators 
appeal.    Afllrmed. 

James  E.  O'Ndll,  Richard  Carter,  and 
Fiedler  ft  Fiedler,  for  appellants.  J.  P. 
Smelker,  for  reapondents. 

WINSLOW,  X  This  Is  an  action  of  cer- 
tiorari brought  to  reverse  an  order  of  the 
defendant  supervisors  laying  out  a  highway, 
and  the  relators  appeal  from  the  judgment 
affirming  the  order  of  the  supervisors.  Three 
contentions  are  made  by  appellants  wliich 
will  be  briefly  considered. 

1.  It  Is  claimed  that  a  previous  application 
to  lay  out  this  same  highway  was  denied  by 
the  supervisors  witiiin  one  year  prior  to  ac- 
tion upon  the  present  application,  and  hence 
that,  under  section  1283,  Rev.  St  1898,  the 
supervisors  bad  no  power  to  lay  out  the 
highway.  If  the  fact  be  as  claimed,  the  con- 
clusion undoubtedly  follows,  but  the  previous 
application  must  of  course  be  a  valid  appli- 
cation, I.  e.,  one  upon  which  a  legal  highway 
could  be  laid  out  It  appears  by  the  return 
that  the  alleged  previous  application  de- 
scribed the  proposed  highway  as  commencing 
In  the  center  of  a  certain  highway  in  the 
town  known  as  the  "Dodgevllle  Road," 
"where  It  crosses  the  north  line  of  the  south- 
east quarter  of  the  northeast  quarter"  of 
section  7,  and  that  the  notice  of  the  meeting 
of  the  supervisors  to  decide  upon  snch  appli- 
cation stated  that  they  would  meet  at  the 
starting  point  of  the  proposed  highway  as 
so  described.  It  further  appears  that  the 
starting  point  of  the  highway,  as  prayed  for 
In  the  second  application  and  as  actually  laid 
out  was  described  as  a  point  "In  the  Dodge- 
vllle Road  on  the  north  line  of  the  south- 
east quarter  of  the  northwest  quarter  of 
section  7."  The  Dodgevllle  road  runs  north 
and  south  on  the  west  line  of  the  southeast 
quarter  of  the  northwest  quarter  of  section 
7,  and  nowhere  touches  the  northeast  quar- 
ter. So  the  first  application  named  as  the 
starting  point  of  the  proposed  highway,  not 
only  a  point  which  had  no  existence,  but 
which.  If  it  had  existence,  must  be  at  least 
half  a  mile  distant  from  the  starting  point 
of  tlie  highway  proposed  to  be  laid  out  under 
the  second  application.  It  appears  by  the 
record  returned  that  the  supervisors  declined 
to  act  on  the  first  application  because  of  this 
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defect  in  the  petition  and  notice.  The  appel- 
lant DOW  claims,  taoweTer,  that  It  was  clearly 
apparent  by  the  description  of  the  proposed 
highway  In  the  first  application  and  the 
courses  and  distances  that  the  word  "north- 
east" was  mistakenly  inserted  for  "north- 
west," that  the  mistake  could  deceive  no  one, 
and  hence  that  the  petition  and  notice  were 
BuflSclent  to  enable  the  supervisors  to  act 
thereon  and  lay  ont  substantially  the  high- 
way which  they  did  finally  lay  out  under  the 
second  application.  We  have  been  unable  to 
take  this  view.  The  petition  and  notice  are 
jurisdictional  papers  In  an  adversary  pro- 
ceeding. They  must  substantially  comply 
with  the  statute  in  order  to  autborize  action 
by  the  supervisors.  All  parties  Interested  ad- 
versely to  the  proceeding  had  a  right  to  de- 
mand ttiat  the  notice  should  plainly  state 
where  the  supervisors  would  meet  to  consider 
the  application.  A  notice  that  the  meetlne 
was  to  be  held  in  a  quarter  section  half  a 
mile  distant  from  the  actual  meeting  place 
cannot  safely  be  regarded  as  a  compliance 
with  this  requirement,  even  though  it  be 
possible  that  careful  reading  might  induce 
one  to  believe  that  a  mistake  had  been  made 
in  the  naming  of  the  quarter  section.  We 
think,  therefore,  that  the  supervisors  had  no 
Jurisdiction  to  lay  out  the  highway  In  ques- 
tion under  the  first  application  and  notice, 
and  hence  that  their  refusal  to  act  thereon 
did  not  amount  to  a  refusal  to  lay  out  the 
highway  or  a  decision  against  the  application 
under  either  section  1283  or  1280,  Rev.  St 
1898. 

2.  It  appears  that  the  hlg^hway  as  proposed 
in  the  second  application  was  to  cross  In  an 
Irregular  course  three  40-acre  tracts  in  the 
town  of  Clyde  and  then  connect  with  another 
proposed  highway  In  the  adjoining  town  of 
Wyoming,  as  to  which  proceedings  to  lay  the 
same  out  were  pending  at  the  same  time, 
BO  as  to  make  a  continuous  road.  The  super- 
visors decided  not  to  follow  the  proposed 
course  tlirough  the  middle  40-acre  tract  but 
varied  It  a  considerable  distance  to  the  north, 
and  It  is  claimed  that  they  had  no  power  to 
make  this  variation.  This  court  held  in 
Nels  V.  Franzen,  18  Wis.  537,  that,  upon  an 
application  to  alter  a  highway,  the  super- 
visors are  not  necessarily  confined  to  the 
precise  route  named  in  the  application,  but 
might.  If  satisfied  that  the  public  interests 
so  required,  make  a  reasonable  variation 
from  such  proposed  route.  The  same  prin- 
ciple has  been  applied  to  a  proceeding  to  lay 
out  a  drain  with  the  proviso  attached  that 
the  variation  shall  not  depart  so  far  as  to 
constitute  materially  another  and  different 
line.  Donnelly  v.  Decker,  58  Wis.  461,  17 
N.  W.  889,  46  Am.  Rep.  637.  The  change 
here  was  not  so  great  as  to  constitute  the 
highway  actually  laid  out  a  materially  dif- 
ferent highway  from  that  named  in  the  appli- 
cation. In  the  absence  of  any  showing  to  the 
contrary  It  must  be  presumed  that  the  varia- 


tion  was  reasonable  and  required  by  tbe  In- 
terests of  the  public. 

8.  It  appears  by  tbe  record  tbat  at  the 
time  fixed  in  tbe  notice  the  Buperrlsors  met 
at  the  place  fixed  in  the  notice  and  held  a 
Joint  meeting  with  the  supervisors  of  tlie 
town  of  Clyde  to  consider  such  applicatioD 
and   that  afterwards  they   decided  to   lay 
out  the  highway.    It  is  said  tbat  tbe  statute 
does  not  authorize  a. Joint  meeting,  and  that 
tbe   fact  that   such    a    meeting   was    held 
vitiates  the  proceeding.    It  Is  true,  there  is 
no   statute   authorizing   the  two   boards   to 
meet  Jointly.    Had  it  appeared  that  the  two 
boards  acted  as  one  body  In  deciding  tbe  ap- 
plication there  would  be  grave  doubt  whether 
the  decision  could  be  sustained  because  the 
town  board  of  tbe  town  of  Clyde  alone  has 
the  power  to  lay  ont  the  highway.    But  it 
'does  not  so  appear.    Tne  record  simply  states 
tbat  tbe  two  boards  met  together  to  conaider 
the  application.    This  was  natural   because 
proceedings  were  then  pending  to  lay  out  the 
balance  of  the  proposed  highway  In  the  town 
of  Wyoming,  and,  unless  that  was  also  laid 
out,  the  highway  in  the  town  of  Clyde  would 
be  of  no  value.    It  was  «itlrely  proper  for 
the  defendant  supervisors  to  ascertain  wheth- 
er the  Wyoming  part  of  the  highway  was  In 
fact   to   be   laid   out,   and    It   seems   quite 
obvious  that  this  was  the  purpose  of  the 
Joint   consideration.    Ttie   record  does  not, 
however,  show  that  action  was  taken  by  tbe 
Joint  body;   on  the  contrary,  it  states  tliat 
after  such  consideration  the  road  was  hi 
fact  laid  out  by  tbe  town  board  of  the  town 
of  Clyde.    Tbe  Judgment  of  affirmance  was 
therefore  right. 

Judgment  affirmed. 


UPSCOMB  V.  STATE. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

1.  ROBBEBT— ASSATTLT    WITH    INTENT   TO    ROB 
— B  V I DENCB— SUFFICIZNCI . 

Evidence  on  a  trial  for  assault  with  Intent 
to  rob  being  armed  with  a  dangerous  weapni 
examined,  and  held  to  support  a  conviction. 

2.  Same— Information— SiJinoiKNCT. 

An  information  charging  that  accoaed  fe- 
loniously assaulted  prosecutor,  and  put  him  in 
fear  and  actually  robbed  him  of  a  specified  snm 
of  money,  accused  being  armed  with  a  danf^r- 
ous  weapon,  does  not  charge  a  crime  under  WisL 
St.  1898,  g  43T5,  prescribing  a  pnnistunent  for 
any  person  wlio  shall  assault  and  rob  another, 
accused  being  armed  with  a  dan^roos  weapon 
with  intent  if  resisted  to  kill  or  maim  the 
person  robbed,  because  it  does  not  allege  that 
accused  intended  if  resisted  to  kill  or  maim  the 
prosecutor,  but  it  charges  the  crime  defined  br 
section  4376,  punishing  any  person  being  armel 
with  a  dangerous  weapon  who  shall  assault  an- 
other with  intent  to  rob,  though  it  charges  ac- 
tual  robbery. 

3.  Same— Evidence— Inbtbtjctiows. 

Where,  on  a  trial  for  assault  with  intent 
to  rob,  the  evidence  showed  that  accused  and 
the  prosecutor  were  together  many  hoars  durini 
the  night  of  the  alleged  robbery,  and  visited 
many  places,  including  a  tailor  shop,  and  ac- 
cused testified  that  he  had  no  weapon  that  night. 
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and  no  wltneas  gave  any  •peeifle  teatimony  aa 
to  the  presence  or  absence  ol  the  weapon  at  tha 
tailor  shop,  an  instruction  that  no  one  gave  any 
testtmonT  on  the  qneation  whetlier  accnwd  was 
armed  when  he  was  at  the  tailor  shop  was  not 
erroneous  aa  tha  jary  muat  have  understood  the 
charge  aa  referring  to  the  lack  of  specific  testi- 
mony and  not  to  charge  that  aceased's  general 
statement  was  untrae. 

4.  SAWt—AaaxxTLt  with  Intent  to  Bob  Abm- 
KO  With  OARaEBOUB  Weapon. 

To  constitute  the  crime  of  assanlt  with 
Intent  to  rob  being  armed  with  a  dangerous 
weapon,  it  most  be  shown  that  accused  was 
armed  with  a  dangerous  weapon  which  is  done 
when  the  state  proves  that  a  revolver  was  point- 
ed at  the  prosecutor  within  shooting  distance, 
with  a  threat  or  other  words  indicating  inten- 
tion to  fire  and  the  prosecutor  did  not  know 
that  the  weapon  was  not  loaded. 

5.  Same. 

Where,  on  a  trial  for  an  assault  with  intent 
to  rob,  being  armed  with  a  dangerous  weapon, 
the  state  proves  that  a  revolver  was  pointed  at 
the  prosecutor  within  shooting  distance  with  a 
threat  to  fire,  and  prosecutor  did  not  know  that 
the  revolver  was  not  loaded,  or  if  accused  ad- 
mits the  act  of  pointing  a  revolver  at  prosecu- 
tor, it  devolves  on  accused  to  show  that  the  weap- 
on was  not  loaded  to  meet  the  presumption 
tliat  the  revolver  was  loaded. 

6.  Samx. 

An  instruction  on  a  trial  for  an  assault 
with  intent  to  rob  lieing  armed  with  a  dangerous 
weapon,  that  if  the  revolver,  as  used  by  accused, 
was  the  means  by  which  prosecutor  was  com- 
pelled to  submit  to  the  robbery,  the  revolver 
was  shown  to  be  a  dangerous  weapon,  was  er- 
roneous in  the  absence  of  direct  proof  that  the 
revolver  was  loaded,  and  the  jury  should  have 
been  told  what  facts  will  Justify  them  in  find- 
ing that  the  revolver  was  a  dangerous  weapon. 

7.  Cbihinai.    Law  — iNSTaucnoNB— Rbabon- 
ABLx  Doubt. 

It  is  the  duty  of  the  court  in  a  criminal 
case  to  charge  that  if  the  jury  can  reconcile 
the  evidence  on  any  reasonable  hypothesis  con- 
sistent with  accused's  innocence,  they  dionld 
do  so  and  acquit  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  1904-1922:] 

Error  to  Municipal  Court  of  Milwaukee 
Gonnty;  A.  0.  Brazee,  Judge. 

William  Lipscomb  was  convicted  of  assault 
with  Intent  to  rob,  and  be  brings  error.  Be- 
versed  and  remanded. 

W.  E.  A  F.  P.  Burke,  for  plaintiff  In  wror. 
L.  M.  Sturdevant,  Atty.  Gen.,  and  J.  E.  Mes- 
iierscbmidt,  State  Law  Examiner,  for  the 
State. 

WINSLOW,  3.  The  plaintiff  in  error 
(hereafter  called  the  defendant)  was  con- 
victed in  the  municipal  court  of  Milwaukee 
county  of  assault  upon  one  Fred  Selfert  with 
intent  to  rob,  being  armed  with  a  dangerous 
weapon,  and  was  sentenced  to  Imprisonment 
in  the  state  prison  therefor  and  prosecutes 
this  writ  of  error  to  reverse  the  Judgmeut 

The  defendant's  first  contention  is  that  the 
verdict  Is  contrary  to  the  evidence.  It  is 
undisputed  that  the  defendant  and  the  com- 
plaining witness  Selfert  were  together  from 
about  7  o'clock  in  the  evening  of  December 
20,  1906,  until  nearly  morning  going  from 
saloon  to  saloon  in  the  city  of  Milwaukee 
and  drinking;  that  when  they  first  met  de- 
fendant bad  only  $1.40  and  Selfert  had  a 


cbeck  for  |15,  that  after  drinking  at  Adam 
Smith's  saloon  they  went  to  a  small  tailor 
abop  where  defendant  bought  a  suit  of  clothes 
for  $2.76,  and  put  them  on ;  that  Selfert  got 
bis  <^e(&  cashed  and  loaned  defendant  $1.35, 
to  pay  the  balance  for  the  clothes,  and  that 
they  spent  the  rest  of  the  night  at  various 
saloons,  winding  up  at  the  saloon  of  one 
Ward  in  the  early  morning  hours,  at  which 
place  defendant  had  a  $6  bill  and  paid  for 
the  drinks.  Selfert  testified  that  when  they 
were  near  the  comer  of  Thirty-Third  street 
and  Sycamore  the  defendant  drew  a  pistol 
and  leveled  it  at  him,  threatening  to  shoot, 
and  demanded  his  money,  and  went  through 
his  pockets  and  took  all  the  money  In  them, 
and  afterwards  threatened  to  kill  him  if  be 
told  any  one,  and  compelled  him  to  go  with 
the  defendant  a  considerable  distance  in  the 
direction  of  the  Ward  saloon,  and,  when  un- 
der a  viaduct,  searched  the  clothes  of  the 
complaining  witness  for  money,  but  found 
none.  The  defendant  admits  substantially 
the  wanderings  of  the  night,  but  denies  that 
he  robbed  Selfert  or  that  he  had  any  pistol, 
and  alleges  that  Selfert  gave  him  the  $5  to 
treat  with.  There  was  some  evidence  tending 
to  show  that  defendant  left  the  city  for  sev- 
eral days  after  the  occurrence,  for  the  pur- 
pose of  avoiding  the  officers,  and  it  also 
appeared  that  the  defendant  was  previously 
convicted  of  larceny.  While  the  foregoing  Is 
a  very  condensed  statement  of  the  material 
evidence.  It  Is  not  considered  that  it  would 
be  profitable  to  enter  Into  further  details. 
It  must  be  sufficient  to  say  that  after  careful 
perusal,  we  are  unable  to  say  that  the  ver- 
dict is  not  sustained  by  the  evidence. 

It  is  next  contended  that  the  verdict  found 
the  defendant  guilty  of  a  crime  not  charged 
in  the  Information.  The  information  charged 
in  brief  that  the  defendant  feloniously  as- 
saulted Seifert  and  put  him  in  fear,  and 
actually  robbed  him  of  $13 ;  he  (the  defend- 
ant) being  armed  with  a  dangerous  weapon, 
to  wit,  a  loaded  revolver.  It  Is  argued  that 
the  information  charged  a  crime  under  sec- 
tion 4375.  Wis.  St  1898,  which  provides  as 
follows:  "Any  person  who  shall  assault  an- 
other and  who  shall  feloniously  rob,  steal 
or  take  from  his  person  any  money  or  other 
property  which  may  be  the  subject  of  larceny, 
such  robber  being  armed  with  a  dangerous 
weapon,  with  intent,  If  resisted,  to  kill  or 
maim  the  person  robbed,  or  being  so  armed, 
who  shall  wound  or  strike  the  person  robbed, 
shall  be  punished  by  imprisonment  In  the 
state  prison  for  not  more  than  ten  years  nor 
less  than  three." 

It  will  be  seen  that  the  crime  at  which 
this  section  is  directed  contains  four  dis- 
tinct elements,  viz.:  (1)  Assault;  (2)  ac- 
tual robbery;  (8)  l>eing  armed  with  a  dan- 
gerous weapon;  and  (4)  intent  if  resisted 
to  kill  or  malm,  or,  in  lieu  of  this  intent,  ac- 
tual wounding  or  striking.  The  fourth  ele- 
ment Is  wholly  lacking  in  the  present  infor- 
mation, and  hence  it  cannot  be  held  to  charge 
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the  crime  defined  by  this  gection.  It  does 
however  diarge  the  crime  defined  by  section 
4876,  Wis.  St  1808,  and  of  which  the  de- 
fendant was  convicted.  This  section  is  as 
follows:  "Any  person  being  armed  with  a 
dangerous  weapon  who  shall  assault  another, 
with  Intent  to  rob  or  murder,  shall  be  punish- 
ed by  Imprisonment  in  the  state  prison  not 
more  than  fifteen  years  nor  less  than  one 
year."  It  is  true  that  the  preset  informa* 
tion  charged  actual  robbery  instead  of  intent, 
bat,  as  actnal  robbery  always  includes  in- 
tent, there  is  no  prejudicial  variance  between 
the  statutes,  the  Information,  and  the  ver- 
dict The  information  charged  more  than 
the  statute  required,  but  in  legal  effect  it 
charged  also  all  that  the  statute  or  the  ver- 
dict covered.  The  trial  judge  in  the  course 
of  bis  charge  said  to  the  Jury  that  no  one 
gave  any  testimony  upon  the  question  wheth- 
er the  defendant  was  armed  when  he  was  at 
the  tailor  shop.  This  is  complained  of  as  an 
error  because  the  defendant  testified  that  he 
had  no  gun  that  night  at  all.  This  evidence, 
however,  was  a  mere  general  statement  cover- 
ing the  whole  evening;  as  a  matter  of  fact 
no  one  did  give  any  specific  testimony  as  to 
the  presence  or  absence  of  a  weapon  at  the 
tailor  shop,  and  we  entertain  no  doubt  but 
that  the  Jury  must  have  understood  the 
charge  as  referring  to  this  lade  of  specific 
testimony,  and  did  not  understand  it  to 
charge  that  the  defendant's  general  statement 
was  untrue  or  was  not  to  be  considered.  The 
serious  difiBculty  in  the  case,  however,  arises 
upon  the  charge  of  the  court  upon  the  ques- 
tion of  what  constitutes  a  dangerous  weapon. 
It  is  an  essential  element  of  the  crime  of 
which  the  defendant  was  convicted  that  he 
be  armed  with  a  dangerous  weapon.  An 
empty  revolver  merely  pointed  at  a  person, 
and  not  used  to  strike  with,  is  net  a  dan- 
gerous weapon,  however  much  the  person  at 
whom  It  is  pointed  may  be  put  in  fear.  A 
loaded  revolver  pointed  at  a  person  within 
shooting  distance  is  a  dangerous  weapon  as 
matter  of  law.  This  does  not  mean  that  it 
was  necessary  in  the  present  case  for  the 
state  to  Introduce  proof  that  some  person 
loaded  the  revolver  or  saw  the  cartridges  In 
it  Under  the  weight  of  authority,  when  the 
state  proves  that  a  gun  or  revolver  was  point- 
ed at  a  person  within  shooting  distance  with 
a  threat  or  other  words  indicating  Intention 
to  fire,  the  person  assailed  not  knowing  but 
what  It  is  loaded,  the  state  has  made  prima 
fade  proof  that  the  gun  or  revolver  Is  load- 
ed and  consequently  a  dangerous  weapon. 
State  V.  Herron,  12  Mont  230, 29  Pac.  819, 33 
Am.  St  Rep.  576;  State  v.  Cherry,  33  N.  0. 
475;  State  v.  Sbepard,  10  La.  126;  Beach 
V.  Hancock,  27  N.  H.  223,  50  Am.  Dea  373; 
Crow  V.  State,  41  Tex.  46& 

These  facts  If  proven  beyond  reasonable 
doubt  conclusively  establish  an  assault  (tnd 
are  prima  facie  proof  that  the  assault  was 
committed  with  a  dangerous  weapon.  If 
aucb  pointing  be  admitted  by  the  defendant, 


it  devolves  upon  him  to  show  that  the  weapon 
was  not  loaded  in  oriet  to  meet  the  presump- 
tion that  the  revolver  waa  loaded.  See  au- 
thorities cited  above.  The  case  of  Nevada  v. 
Napper,  6  Nev.  113,  holding  to  the  contrary 
seems  to  stand  practically  alone,  and  la  dis- 
approved. In  the  present  case  there  was  no 
direct  proof  that  the  revolver  was  loaded,  but 
this  was  ail  essential  element  of  the  crime 
of  which  the  defendant  was  convicted,  henca 
the  Jury  should  have  been  carefully  told  what 
facts  would  Justify  them  in  finding  that  the 
revolver  as  used  was  a  dangerous  weapon; 
1.  e.,  that  It  was  loaded.  The  only  instruc- 
tions given  which  refer  at  all  to  thla  ques- 
tion were  the  following:  "If  you  find  from 
the  evidence  in  this  case  beyond  a  reasonable 
doubt  that  at  the  time  and  place  charged, 
the  defendant  made  an  assault  upon  Selfert 
with  a  revolver,  that  he  then  and  th»«  had 
a  revolver  in  his  hand  which  he  aimed  and 
pointed  at  Self ert  and  that  Seifert  then  and 
there  believed  it  to  be  loaded — ^I  think  the 
testimony  does  not  show  whether  or  not  it 
was — and  further  find  that  this  revolver 
which  Seifert  believed  to  be  loaded  was  the 
means  of  putting  him  in  fear  and  ovat»mlng 
and  compelling  him  to  deliver  up  his  money, 
then  you  may  consider  the  question  as  to 
whether  the  revolver  as  used  was  or  was  not 
a  dangerous  weapon.  •  •  •  In  order  to 
find  the  defendant  guilty  under  this  section 
[4378]  you  have  not  got  to  find  that  Seifert 
committed  any  falsdiood  in  this  case  at 
all.  Mr.  Seifert  has  not  testified,  as  I 
understand  it,  In  this  case  that  that  re- 
volver was  loaded;  the  simple  question  is 
for  you  to  determine  under  the  first  qnestion, 
whether  the  revolver  as  used.  If  It  was  used, 
was  the  means  and  force  by  which  he  was 
compelled  to  submit  to  the  robbery,  and  there- 
fore a  dangerous  weapon."  Careful  reading 
of  these  Instructions  shows  that  not  only  was 
no  proper  Instruction  given  on  the  qnestion, 
but  that  a  positively  erroneous  instruction 
was  given,  namely,  that  if  the  revolver,  as 
used,  was  the  means  by  which  Seifert  was 
compelled  to  submit  to  the  robbery  it  was 
thereby  shown  to  be  a  dangerous  weapon. 
This  instruction  was  properly  excepted  to, 
and,  as  it  was' positively  erroneous,  a  reversal 
of  the  Judgment  must  follow. 

The  defendant  asked  that  the  following 
Instruction  be  given,  but  it  was  refused : 
"You  are  Instructed  that  if  you  can  reconcile 
the  evidence  before  you  upon  any  reasonable 
hyiK)thesIs  consistent  with  defoidanfs  Inno- 
cence, you  should  do  so,  and  in  that  caae 
acquit  the  defendant"  This  Is  a  correct  and 
familiar  principle,  and  was  not  covered  by 
the  general  charge,  and  should  have .  been 
given. 

Judgment  reversed,  and  action  remanded 
for  a  new  trial.  The  warden  of  the  state 
prison  at  Waupun  will  surrender  the  defend- 
ant's person  to  the  custody  of  the  sherUf  of 
Milwaukee  county  to  be  by  him  held  to  abids 
the  further  order  or  Jadgment  <tt  the  court 
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ROHLOFP  y.  AID  ASS'N  POE  LUTHEB- 
ANS  IN  WISCONSIN  AND  OTHER 
8TATE3S. 
(Supreme  Court  of  Wisconsin.    Dec.  4,  1906.) 

1.  INBUBANCB— MTTIIIAL    BENEFIT    IRBDBANCK 

—Action— CoHDiTioNS  Pbecedent— Time  to 
Sue. 

Where  the  laws  of  a  beneficial  association 

Srovided  ba  payment  by  the  association  within 
0  days  after  the  furnishing  of  proofs  of  death, 
and  proofs  of  death,  furnished  7  months  before 
the  .commencement  of  an  action  on  the  certifi- 
cate, stated  that  the  member  committed  suicide, 
the  fact  that  an  amendment  to  the  proofs,  to 
the  effect  that  the  beneficiary  made  the  original 
proofs  without  fully  comprehending  the  import 
of  the  same,  was  received  by  the  company  less 
than  90  days  prior  to  the  commencement  of  the 
action,  was  no  ground  for  an  abatement  of  the 
same. 

2.  Samb— SmrrcMKCT  or  Evidence. 

In  an  action  on  a  benefit  certificate,  the 
fact  that  plaintiff  had  furnished  proofs  of  death 
stating  that  the  member  committed  suicide  was 
no  ground  for  the  granting  of  a  nonsuit  at  the 
dose  of  plaintiffs  evidence,  as  the  proofs  were, 
at  most,  mere  prima  facie  evidence  of  the 
facts  therein  stated. 

3.  Sahx. 

In  an  action  on  a  benefit  certificate,  evi- 
dence considered,  and  held  insufficient  to  show, 
as  a  matter  of  law,  that  the  member  committed 
suicide. 

4.  Sake. 

The  beneficiary  in  a  benefit  certificate 
fnmisheJ  the  association  proofs  of  death,  which 
stated  that  the  memAer  committed  suicide,  and 
subsequently  furnished  an  amendment  to  the 
proofs,  to  the  effect  that  when  she  made  the 
original  proofs  she  did  not  understand  the 
import  thereof.  Held,  in  an  action  on  the  certif- 
icate, that  the  proofs  did  not  require  the  court 
to  take  from  the  jury  the  presumption  against 
snicide. 
6.  BviDKRCB— Best   Bvidkncb— Pubuo  Emo- 

OBDB. 

In  an  action  on  a  benefit  certificate,  on  an 
issue  as  to  whether  the  member  committed 
snicide,  it  was  proper  to  exclude,  as  not  the 
tMst  evidence,  a  certified  copy  of  the  certificate 
of  the  death  of  deceased,  made  by  the  physician 
and  heaJth  officer  and  filed  in  the  register's 
office,  as  required  by  Rev.  St  1898,  U  1024, 
1024a. 

6.  Inbttbanck— Action  on  Benbtit  Cmarin- 

OATB— EVIDEHO*— RbLKVANOT. 

Where,  in  an  action  on  a  benefit  certificate, 
the  defense  was  that  the  member  committed 
suicide,  it  was  competent  for  defendant  to  show 
that  at  the  time  of  his  death  the  member  was 
short  in  his  account  with  a  church,  of  which 
he  was  financial  secretary. 

7.  Evidence— Best   Evidence— Receipts. 

In  an  action  on  a  benefit  certificate,  th« 
defense  was  that  deceased  committed  suicide, 
and  defendant  claimed  that  he  was  short  in 
his  account  with  a  church,  of  which  he  was 
financial  secretary.  Held,  that  it  was  not 
competent  for  defendant  to  prove  by  a  trustee 
of  the  church  that  he  had  made  inquiries 
amon^  members  of  the  church  and  found  that 
certain  of  them  claimed  to  have  made  pay- 
ments to  deceased  and  taken  receipts  therefor; 
the  receipts  themselves  being  the  best  evidence. 

Appeal  from  Circuit  Court,  Winnebago 
County;  George  W.  Burnell,  Judge. 

Action  I>y  Bnlda  Robloff  against  the  Aid 
Association  for  Lutherans  in  Wisconsin  and 
Other  States.  From  a  Judgment  in  favor  of 
piaintltr,  defendant  appeals.    Affirmed. 


-This  action  was  commenced  August  17, 
190S,  upon  a  benefit  certificate  Issued  by  the 
defendant  upon  the  life  of  the  plalntiCTs  bus- 
band,  William  Rohloff,  and  payable  to  her 
August  15,  1902,  which  certificate,  among 
other  things,  contained  the  following  provi- 
sions: "This  is  to  certify  that  in  pursuance 
at  the  articles  of  Incorporation  and  by-laws 
of  this  association,  and  in  consideration  of 
the  statements  contained  In  his  application 
No.  392  and  the  benefits  and  conditions  on 
the  bac^  hereof,  all  of  which  are  hereby 
made  a  part  of  this  contract,  Mr.  William 
Rohloff  •  *  •  has  been  admitted  to 
membership  In  this  association."  And  from 
the  badk:  thereof  this :  "In  case  of  the  death  of 
the  member  by  suicide,  whether  sane  or  in- 
sane, voluntary  or  Involuntary,  at  the  time, 
the  entire  and  only  liability  tmder  this  con- 
tract shall  be  the  amount  of  benefit  assess- 
ments paid  to  the  association  by  the  member, 
as  shown  by  the  records  of  this  association, 
and  the  same  shall  be  received  by  the  bene- 
ficiary in  full  settlement  of  this  contract" 
It  is  conceded  that  the  policy  was  In  full 
force  at  the  time  of  the  death  of  the  Insured. 
The  complaint  alleges.  In  effect,  that  the  said 
William  Robloff  died  January  16,  1906;  that 
the  plaintiff  was  bis  wife;  that  she  bad  fully 
performed  all  the  conditions  of  said  policy 
by  her  and  her  nusband  to  be  performed; 
that  notice  and  proof  of  death  were  given  to 
the  defendant  January  zl,  0.905,  and  subse- 
quenUy  errors  therein  were  corrected  by 
amendments;  that  $2,140.14  and  interest 
thereon  from  April  21,  1906,  was  due  and 
payable  on  the  policy;  and  that  the  defend- 
ant refused  to  pay  the  same.  The  defendant 
answered  by  way  of  admissions,  denials,  and 
counter  allegations,  setting  forth  the  by-laws 
of  the  defendant  and  the  provisions  of  the 
policy  above  quoted,  and,  after  admitting  the 
death  of  the  insured,  alleges  that  be  "cam« 
to  bis  death  and  died  by  bis  own  act  and  by 
suicide,  as  the  plaintiff  then  and  ever  since 
has  well  known,  *  *  *  as  she  stated  in 
the  proof  of  loss  and  death  by  her  submitted 
to  this  defendant  and  in  her  complaint  re- 
ferred to,"  In  which  she  stated  on  oath  that 
"said  William  Rohloff  was  killed  on  Janu- 
ary 15,  1906,  by  shooting  himself  In  -the  heart, 
according  to  the  verdict  of  coroner's  Jury," 
and  also  alleges  the  tender  back  to  the  plain- 
tiff of  the  amount  of  benefit  assessments  paid 
thereon  of  $49.14,  but  which  the  plaintiff 
refused  to  accept  Before  a  Jury  was  called 
the  defendant  on  presentation  to  the  court 
of  the  articles  of  lncori>oratlon,  the  proofs 
of  death  as  mentioned,  the  subsequent 
amendment  of  the  same,  and  the  provisions 
of  the  policy  above  quoted,  moved  to  abate 
the  action,  whereupon  the  court  ruled:  "The 
court  ia  of  the  opinion  that  the  plea  in  abate- 
ment if  there  is  one,  must  be  overruled." 
Thereupon  a  Jury  was  Impaneled  and  the 
cause  was  tried,  and  at  the  close  of  the  trial 
the  Jury  returned  a  special  verdict  to  tbe 
effect  that  "the  death  of  the  said  William 
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Rohlofl"  was  not  "caused  by  siilclde,  whether 
sane  or  insane."  Thereupon  the  court  order- 
ed judgment  In  accordance  with  the  prayer 
of  the  complaint  From  the  Judgment  enter- 
ed thereon  accordingly,  with  costs,  the  de- 
fendant brings  this  appeal. 

Frank  W.  Harriman  (John  Bottensek,  of 
counsel),  for  appellant  Pierce  &  Lehr,  for 
respondent 

OASSODAY,  O.  J.  (after  stating  the  facta). 
BJrror  Is  assigned  because  the  court  refused 
to  abate  the  action.    This  is  based  upon  the 
ground  that  the  amendment  to  the  proofs  of 
death  was   received  by  the  defendant  less 
than  90  days  prior  to  the  commencement  of 
the  action.    The  original  proofs  of  death  had, 
however,  been  received  by  the  defendant  near- 
ly 7  months  prior  to  the  commencement  of 
the  action.     Certainly  every  amendment  to 
the  proofs  of  death  should  not  operate  as 
an  extension  of  the  time  of  payment  or  the 
commencement  of  the  action.    The  original 
proofs  of  death  contained  a  statement  In  a 
physician's  affidavit  In  answer  to  a  question 
as  to  the  direct  cause  of  death:    "Gunshot 
wound  In  heart    Case  of  suicide" — and  also 
a  statement  of  the  plaintiff  that  the  insured 
"was  killed  on  January  15,  1905,  by  shooting 
himself  in  the  heart,  according  to  verdict  of 
coroner's    Jury."    The    circumstances    under 
which  the  body  was  round  preclude  any  per- 
sonal knowledge  on  the  part  of  the  plaintiff  as 
to  the  manner  In  which  he  came  to  his  death. 
The  amendment  was  to  the  effect  that  the 
plaintiff  made   such    original    proofs   with- 
out fully  "comprehending  or  understanding 
the  meaning    and    import    of    the    sante," 
and  that  the  statemient  above  quoted  was 
based  upon  rumors  and  current  talk  among 
citizens.    It  has  been  held  In  New  lork  and 
sanctioned   by    text-writers   that   a   second 
proof  of  loss  does  not  nullify  a  prior  proof 
returned   by    the    company,    but   that   such 
proofs  are  to  be  taken  together,  as  supply- 
ing each  other's  defects,  and  If,  combined, 
tliey  answer  the  requirements  of  the  policy, 
the  law  Is  satisfied.    Brown  v.  Hartford  Fire 
Ins.  Co.,  62  Hun,  200,  5  N.  Y.  Supp.  230;    2 
May  on  Ins.  (4th  Ed.)  {  460.     See,  also,  19 
A.  &  E.  E.  L.  (2d  Ed.)  103. 

2.  Counsel  also  contends  that  by  reason  of 
such  proofs  of  loss  the  court  should  have 
granted  the  defendant's  motion  for  a  n<m- 
suit  Such  proofs,  at  most  were  mere  prima 
facie  evidence  x>f  the  facts  therein  stated. 
This  court  held  long  ago^  in  an  opinion  by 
Chief  Justice  Ryan,  that  "while  the  Code 
allows  defenses  in  abatement  and  bar  to  be 
pleaded  in  one  answer,  it  does  not  permit  the 
same  defense  to  be  pleaded  In  abatement  and 
in  bar,  and  where  that  is  done  the  plea  In 
abatement  is  a  nullity."  Hooker  v.  Oreen, 
SO  Wis.  271,  e  N.  W.  816.  Upon  the  authority 
of  that  case  It  was  subsequently  held  by  this 
court  that  "while  a  right  to  plead  In  abate- 
nuent  may  be  waived  by  pleading  to  the  mer- 
its, yet  it  does  not  follow  that  a  plea  to  the 


merits  is  to  be  deemed  waived  or  withdrawn 
by  subsequently  filing  a  piea  in  abatnnent 
Dilatory  pleas  are  not  favored  in  the  law, 
wliereas  pleas  in  bar  and  to  the  merits  are 
favored."  Baker  v.  State,  88  Wis.  140, 148v  50 
N.  W.670.  See  Crowns  V.  Forest  Land  Co.,  SO 
Wis.  105,  74  N.  W.  546.  There  was  no  error 
In  refusing  to  grant  a  nonsuit  nor  to  dismiss 
the  action. 

3.  Error  Is  assigned  because  the  court  refus- 
ed to  set  aside  the  verdict  and  grant  a  new 
trial.    The  claim  is  that  there  is  no  evidence  in 
the  record  to  support  the  verdict    That  ver- 
dict Is  to  the  effect  that  the  death  of  the  de- 
ceased was  not  caused  by  suicide,  whether 
sane  or  insane.    That  was  the  only  question 
submitted  to  the  Jury.    As  frankly  stated  In 
the  brief  of  counsel  for  the  defendant:  "The 
defense  set  up  was  suicide  of  the  Insured." 
That  is  the  only  defense  on  the  merits  alleged 
In  the  answer.     The  question  whether  the 
deceased  came  to  his  death  in  some  other 
way  than  by  suicide  was  not  in  Issue  and  not 
determined.    The  finding  is,  in  effect  that  the 
deceased  did  not  IntenOonally  or  designedly 
destroy  Tils  own  life.    The  evidence  as  to  the 
circumstances    under   which    the   body   was 
found  are  undisputed.  The  death  occurred  oo 
Sunday,  January  15,  1905.  The  deceased  was 
the  street  commissioner  of  the  city  of  Apple- 
toa    On  the  evening  befose  the  death  he  \vn< 
at  his  office  in  the  basement  of  thedty  hall 
and  gave  directions  to  those  under  Um  for 
the  work  of  the  then  coming  week.    In  the 
forenoon  of  the  fatal  day,  at  his  home  and 
in  the  presence  of  his  wife  and  children,  be 
was  engaged  In  cleaning  a  revolver.    On  ob- 
jection being  made,  be  put  the  terolver  In 
its  usual  place  in  his  wife's  dresser.    He  was 
financial  secretary   of  St   Paul's  Lutboiin 
Church,  and  as  such  was  to  be  present  at  a 
meeting  of  the  trustees  of  the  chnhdi  at  2 
o'clo<*  that  afternoon.  Shortly  after  the  noon 
hour  he  left  his  borne  with  the  church  book. 
telling  his  family  that  he  was  going  to  a 
church   meeting  that  afternoon.     After  be 
left,  his  wife  saw  nothing  of  the  revolver, 
but  knew  it  was  gone.     She  saw  nothing 
more  of  him  that  day.    When  be  failed  to 
attend  the  church  meeting,  the  witness  Dltt- 
man  was  requested  to  look   him   up.     He 
went  to  a  saloon,  and,  not  finding  him  there, 
telephoned  his  wife  as  to  his  whereabouts, 
and  was  Informed  by  her  that  he  had  gone 
to  the  church  meeting.  DIttman  then  went  to 
the  office  of  the  deceased,  but  failed  to  find 
him  there.    He  then  went  to  the  rear  door 
of  HInton's  saloon,  where  he  found  the  de^ 
ceased,  and  asked  him  If  he  did  not  know  he 
was  to  be  at  the  church  meeting,  and  the  de- 
ceased said,  "Yes,"  and  took  out  his  watch, 
and  said  it  was  half  past  2,  and  said  be 
would  be  there  In  a  minute.    DIttman  then 
told  him  that  he  would  telephone  his  wifS 
that  he  had  found  him,  and  did  to.    The  de- 
ceased then  left  the  saIo<Mi  with  the  churdi 
book,  but  did  not  go  to  the  church  meeting. 
About  6  o'clock  In  the  evening  the  brother 
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of  the  deceased,  John,  was  called  np  by  tb» 
plaintiff  by  telephone,  and  told  that  the  de- 
ceased -was  not  at  the  church  meeting,  and 
asked  whether  he  had  seen  him,  and  request- 
ed John  to  make  search  for  her  hnsband. 
About  7  o'clock  In  the  evening  John  and  an 
employe  under  the  deceased  went  In  search 
for  him.  Finally  they  went  to  the  city  hall, 
fonnd  the  outside  basement  door  locked,  then, 
after  obtaining  a  key  at  the  police  station, 
unlocked  the  outside  door,  and  then  unlocked 
the  door  to  the  tool  room,  adjoining  the  office 
of  the  deceased,  with  a  wooden  partition  be- 
tween them,  having  an  opening  along  the 
top,  called  "airholes"  In  the  testimony.  They 
then  got  some  boxes,  lighted  a  match  and 
the  lantern,  and  looked  over  the  partition 
through  the  "airholes,"  and  saw  the  deceased 
lying  (Ml  the  lounge  without  a  back  to  It, 
with  his  head  toward  the  south.  John  then 
crawled  over  the  partition,  through  the  "air- 
hole," and  so  Into  the  office.  The  door  of  the 
office  was  locked,  and  there  was  no  key  in 
the  door.  He  tried  to  find  the  keys  to  his 
office  door  in  his  pants  podtet,  but  failed. 
Then  they  tried  to  break  the  door  In,  but 
oould  not  do  so.  John  then  made  another 
effort  to  find  the  keys,  and  finally  found  them 
In  the  right-side  coat  pocket  of  the  deceased, 
and  unlocked  the  door,  and  people  came  In. 
When  they  first  saw  him  on  the  lounge  a 
revolver  was  on  the  floor  by  the  side  of  the 
lounge,  and  about  18  Inches  from  the  knee  of 
the  deceased,  who  was  lying  flat  on  his  back, 
with  his  head  Inclined  to  the  east  and  his 
band  on  bis  stomach.  One  leg  was  straight, 
and  one  hung  over  a  little.  His  eyes  were 
dosed.  He  appeared  to  be  asleep.  There 
were  three  windows  to  the  office,  and  they  ex- 
tended down  below  the  surface  of  the  ground 
and  within  three  feet  of  the  floor.  There 
was  a  handle  on  the  inside  of  the  sash  to 
raise  the  windows.  The  curtains  on  the 
windows  were  pulled  clear  down.  The  cloth- 
ing of  the  deceased  lay  smooth,  and  not 
mffied.  The  overcoat  of  the  deceased  was 
fonnd  hanging  on  a  nail  in  his  office,  and  his 
hat  was  also  hanging  on  a  nail.  Sverythlng 
In  his  office  was  In  order.  One  of  the  books 
of  the  St  Paul's  Church  was  In  the  office  at 
the  time.  The  deceased  was  right-handed, 
and  his  right  side  was  toward  the  wall,  and 
the  revolver  was  on  the  floor  on  the  left  of 
the  body.  The  revolver  was  picked  up  by 
Policeman  Baker  soon  after  the  body  was 
fonnd,  and  by  him  turned  over  to  the  chief  of 
police  soon  after,  and  on  examination  the 
chief  of  police  found  that  there  were  two 
empty  shells  in  the  revolver  and  three  load- 
ed ones.  There  is  no  evidence  of  powder 
marks  on  his  clothing.  On  reaching  the  office 
and  flnding  the  dead  man.  Policeman  Baker 
telephoned  Dr.  Ellsworth  the  fact  and  re- 
quested him  to  come  to  the  office  Immediate- 
ly, and  he  did,  and  got  there  a  little  after  9 
o'clock,  and'  fonnd  three  bullet  holes  through 
the  shirt  of  the  deceased,  as  he  was  lying  on 
the  sofa  with  his  ordinary  clothes  on,  over- 


coat and  bat  removed.    HIb  coat  was  on, 

and  his  vest  was  open  full  length,  unbutton- 
ed. Etls  shirt,  pants,  and  shoes  were  all  on. 
The  opening  in  the  vest  was  snfllclent  to  en- 
able him  to  see  two  openings,  as  he  lay  there 
on  the  lounge,  one  Just  above  the  left  nipple, 
another  about  In  the  median  line,  and  after 
the  removal  of  the  vest  he  found  another 
opening  nearly  over  the  collar  bone.  After 
opening  up  the  clothing  of  the  deceased,  the 
doctor  found  one  bullet  hole  about  an  inch 
above  the  left  nipple  on  the  left  side  of  the 
breast,  being  the  point  of  mtrance,  and  it 
pointed  from  the  left  to  the  right  at  at>out 
an  angle  of  46  deg^rees,  taking  a  course  to- 
ward the  heart  and  presumed  to  enter  the 
heart;  another  Just  about  the  median  line, 
the  middle  of  the  breast  bone,  being  the  point 
of  entrance;  and  another  out  over  the  collar 
bone,  being  the  point  of  exit,  because  it  was 
larger. 

It  was  Dr.  BUsworth's  affidavit  that  was 
contained  in  the  proofs  of  loss;  and,  on 
being  questkMied  hn  relation ,  to  the  state- 
mmt  there  made,  he  testlfled  to  the  effect 
that  at  the  coroner's  Inquest  the  questions 
and  answers  all  tended  towards  suicide ;  that 
he  did  not  know  whether  It  was  suicide 
or  not,  but  such  was  the  iwesumption  In- 
dulged from  start  to  finish;  that  in  answer 
to  a  hypothetical  question  based  upon  the 
facts  stated  he  answered  that  in  his  opinion 
It  was  impossible  for  the  deceased  to  have 
shot  himself.  In  answer  to  another  ques- 
tion, he  said  i)erhap8  it  was  possible,  but  it 
was  a  questionable  case;  that,  as  he  stated 
before  the  coroner's  inquest,  it  was  never 
done  with  the  right  hand,  and  if  done  at 
all  It  was  done  with  the  left  hand.  The 
physical  facts,  of  which  the  foregoing  is  a 
general  outline,  are  undisputed.  The  where- 
abouts and  conduct  of  the  deceased,  from 
about  half  past  2  o'clock  on  that  Sunday 
afternoon  and  the  time  his  body  was  found 
in  the  evening,  is  wholly  unaccounted  for 
and  left  to  conjecture.  Can  it  be  said,  as 
a  matter  of  law,  that  the  Inferences  or  con- 
clusions to  be  drawn  from  such  facts  and 
circumstances  are  so  clear  and  unambiguous 
that  reasonable  men,  unaffected  by  bias 
or  prejudice,  would  agree  that  the  deceased 
Intentionally  shot  himself?  If  that  is  not 
so,  the  verdict  of  the  Jury  is  sustained  by 
the  evidence,  and  the  trial  court  properly 
refused  to  set  it  aside  and  grant  a  new 
trial.  The  law  on  that  subject  has  so  often 
and  so  recently  been  declared  by  this  court 
as  not  to  require  repetition  here.  Tiborsky 
v.  C,  M.  ft  St  P.  R.  Co.,  124  Wis.  243, 
24e,  247,  102  N.  W.  M9,  and  cases  there 
cited.  Roedlor  v.  O.,  M.  ft  8t  P.  Ry.  Co. 
(Wis.)  109  N.  W.  88,  91;  Kaplefl  y.  Orth, 
61  Wis.  681,  633,  635,  21  N.  W.  633.  In 
support  of  the  verdict,  the  evidence  is,  of 
course,  to  be  considered  in  the  most  favor- 
able light  It  will  legitimately  bear.  Id.  The 
facts  in  the  case  are  very  different  from 
those  in  cases  relied  upon  by  counsel.    Agen 
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T.  M.  L.  I.  Co.,  1(»  Wis.  217,  80  N.  W. 
1020,  7e  Am.  St  Rep.  905;  Hart  T.  Frater- 
nal Alliance,  108  Wia.  490,  84  N.  W.  851; 
Voelkel  v.  Supreme  T.  K.  M.  W.,  116  Wla 
202,  92  N.  W.  1104.  We  must  bold  that  the 
rerdlct  Is  sustained  by  the  evidence. 

4.  In  charging  the  Jury  upon  the  question 
whether  the  deceased  Intentionally  killed 
himself,  the  court  said:  "The  burden  of 
proof  is  upon  the  defendant  to  establish  by 
a  fair  preponderance  of  the  evidence  that 
the  cause  of  death  was  suicide.  *  •  •  As 
applied  to  the  facts  in  this  case.  It  de- 
volved upon  the  defendant  to  satisfy  yoo  by 
a  preponderance  of  the  evidence  that  the 
cause  of  death  was  suicide.  It  does  not 
devolve  upon  the  plaintiff  to  prove  a  negative 
— that  is,  to  prove  that  it  was  not  suicide — 
but  the  burden  of  proving  it  is  on  the  de- 
fendant." And  again  the  court  said  to  the 
Jury  that  the  "presumption  of  law  is  against 
the  commission  of  suicide,  and  the  defendant 
must  first  overcome  this  presumption  in  law 
against  suicide,  and  estanilsh  the  fact  of 
suicide  by  a  preponderance  of  evidence,  and 
(n  the  absence  of  such  proof  you  must 
answer  the  question  submitted  to  you  by 
'No*;  •  •  •  but  this  presumption  may 
be  rebutted  by  proof,  and  •  •  •  the 
burden  is  on  the  defendant  to  rebut  that 
presumption  and  satisfy  yon  by  the  evi- 
dence that  the  cause  of  death  was  suicide." 
Counsel  for  the  defendant  admits  the  cor- 
rectness of  such  portions  of  the  charge  as 
propositions  of  law.  They  are  certainly  in 
harmony  with  the  rulings  of  this  court 
Agen  V.  Oo.,  supra;  Hart  v.  F.  A.,  supra; 
Yoellcel  v.  S.  T.  K.  M.  W.,  supra.  But 
counsel  contend  that,  as  neither  the  original 
proofs  of  death  nor  the  amendments  thereof 
made  nearly  six  months  afterwards  denied 
the  fact  of  suicide,  nor  withdrew  the  state- 
ment of  suicide  therein  made,  the  presump- 
tion    of    suicide    arising    therefrom    was 


"stronger  than  the  other  general  presumption 
against  suicide,"  and  hence  shifted  the 
burden  of  proof  from  the  defendant  to  the 
plaintiff.  Such  proofs  were  at  most  prima 
facie  evidence  of  the  facts  therein  stated  to 
be  considered  by  the  Jury,  but  that  did  not 
require  the  court  to  talce  from  the  Jury  the 
presumption  against  suicide.  Id.  Tbe  de- 
fendant requested  no  Instruction  as  to  the 
proofti  of  death  being  considered  as  evi- 
dence in  the  case.  The  determination  of 
the  question  whether  the  deceased  Intention- 
ally Icllled  himself  was  for  the  Jury  under 
instructions  of  the  court 

5.  We  perceive  no  error  In  excluding  from 
the  consideration  of  the  Jury  a  certified  copy 
of  the  certificate  of  the  death  of  the  de- 
ceased, made  by  the  witness  Dr.  Ellsvrorth 
and  health  officer,  and  filed  in  the  register's 
ofllce  as  required  by  Rev.  St  1898,  H  1024, 
1024a.  It  was  not  the  best  evidence,  and 
was  not  offered  by  way  of  impeach  moit 
but  as  original  testimony,  and  was  clearly 
Incompetent 

6.  The  defendant  claims  that  the  court  im- 
properly excluded  testimony  as  to  the  amount 
of  money  collected  by  the  deceased  as  flnan- 
dal  secretary  of  the  church  and  his  ar^ 
rears  for  moneys  so  collected.  In  excluding 
such  testimony  the  court  ruled  that  it  was 
competent  for  the  defendant  to  show  that  the 
deceased  was  short  in  his  account  with  the 
church,  but  that  the  defendant  conld  not 
prove  by  a  trustee  that  he  had  made  partial 
inquiries  among  members  of  the  church  and 
found  that  certain  of  them  claimed  to  have 
made  payments  to  the  deceased  and  taken 
receipts  therefor,  because  the  receipts  them- 
selves, which  were  not  produced  in  court 
were  the  beet  evidence.  Obviously  the  testi- 
mony offered  was  mere  hearsay.  We  find 
no  error  in  such  ruling. 

The  Judgment  of  the  circuit  court  is  nt- 
firmed. 


Digitized  by 


Google 


Hlnn.) 


SID8VIK  V.  FOLEY. 


993 


IB  !•  DRAINAOB  DITCH  NO.  & 
PATTEBSON  et  aL  ▼.  OHIOAOO.  R.  I.  & 

P.  BY.  CO. 
(Supreme  Conrt  of  Minnesota.    Dee.  7,  1900.) 

DBAIKS— ABSESSMXNTS— RAII.BOAD     BlOHT     OV 

Way— BlxEMJTioHS. 

The  right  of  way  of  a  railway  company, 
IMiylng  a  grow  earnings  tax  In  lien  of  all  taxes 
and  all  aaaessments  as  provided  by  Sp.  Laws 
1873,  p.  302,  c.  Ill,  is  exempt  from  assesaments 
for  special  benefits  accruing  thereto  by  the  con- 
struction of  a  public  ditcb. 

(Syllabus  by  the  C!oort) 

Appeal  from  District  Court,  Nobles  C!omi- 
ty;  James  H.  Qnlnn,  Judge. 

In  tbe  matter  of  drainage  ditch  No.  6, 
established  on  petition  of  O.  W.  Patterson 
and  others.  The  Chicago,  Rock  Island  8e 
Pacific  Railway  Ckimpany  appealed  to  the  dis- 
trict court,  where  the  assessment  against  its 
property  was  annulled,  and  petitioners  ap- 
peal.   Affirmed. 

C.  M.  Crandall,  for  appellants.  Town  & 
Jones  and  Stringer  ft  Seymour,  for  respond- 
ent 

START,  O.  J.  The  board  of  county  com- 
missioners of  the  county  of  Nobles  on  August 
15,  1905,  made  an  order  establishing  a  public 
ditch  under  the  provisions  of  chapter  268, 
p.  413,  Laws  of  1901,  whereby  an  attempt 
was  made  to  levy  an  assessment  amounting 
in  the  aggregate  to  $1,800  ui)on  the  land  of 
the  respondent  for  the  local  benefits  accruing 
thereto  by  the  construction  of  the  ditch. 
Tberetipon  the  respondent  appealed  to  the 
district  court  of  the  county  of  Nobles,  which 
annulled  the  assessment  Tbe  petitioners 
appealed  to  this  court 

Tbe  land  of  tbe  respondent  railway  com- 
pany which  was  affected  by  such  assess- 
ment was  its  right  of  way,  In  actual  use  in 
connection  with  the  operation  of  its  line  of 
railroad.  The  respondent's  grantor  in  1879 
-duly  accepted  the  provisions  of  Sp.  Laws 
1873,  p.  302,  c  111,  relating  to  the  payment 
of  a  gross  earnings  tax,  In  consideration  of 
which  the  property  of  all  railroads  accept- 
ing the  provisions  of  the  law  is  exempted 
from  all  taxation  and  from  all  assessments. 
The  respondent  and  its  grantor  have  each 
year  paid  the  gross  earnings  tax  as  provided 
by  law,  and  it  is  now  paying  a  tax  of  4 
per  cent  of  its  gross  earnings  within  this 
state.  The  precise  question  here  to  be  de- 
cided is  this:  Does  the  payment  of  a  gross 
earnings  tax  by  the  respondent  pursuant 
to  tbe  statute,  exempt  Its  right  of  way 
from  an  assessment  levied  thereon  for  the 
benefits  accruing  to  it  by  reason  of  the  con- 
struction of  a  public  ditcb?  The  contention 
of  counsel  for  the  appellants  Is  to  the  effect 
that:  "The  usual  rules  and  laws  applicable 
to  ordinary  and  usual  taxation  are  in  no 
way  applicable  to  such  assessment  which 
is  in  effect  but  a  specific  lien  upon  the 
specific  property  for  the  payment  of  a 
«peciflc  charge  for  a  specific  purpose  other 

10©  N.W, 


than  ordinary  and  osnal  taxation.  *  *  * 
The  assessments  for  the  particular  boi- 
eflts  for  this  public  ditch  are  made  un- 
der the  police  power,  and  not  under  the 
usual  laws  ft>r  ordinary  taxation.  There- 
fore, If  the  construction  to  be  placed  up- 
on the  exemption  set  forth  in  chapter  HI, 
p.  302,  Sp.  Laws  1878,  is  to  be  applied  to 
ordinary  taxation,  as  generally  understood, 
the  payment  of  a  gross  earnings  tax  In  no 
way  exempts  the  exercise  of  the  police  pow- 
er when  necessary." 

Tbe  argument  urged  would  be  entitled  to 
serious  consideration,  if  tbe  question  were 
a  new  one.  The  meaning  of  the  term  "as- 
sessments," as  used  in  statutes  providing 
for  the  payment  of  a  gross  earnings  tax  by 
railway  companies  in  lieu  of  all  other  taxa- 
tion and  all  assessments,  has  been  conclu- 
sively settled  adversely  to  appellants'  claim 
by  the  decisions  of  this  court  which  have 
become  rules  of  property.  It  is  tbe  settled 
law  of  this  state,  as  evidenced  by  such  de- 
cisions, that  the  word  "assessments,"  as 
used  in  statutes  providing  for  a  gross  earn- 
ings tax,  means  a  burden  not  included  in 
the  word  "taxes,"  and  that  they  exempt  the 
property,  used  for  railroad  purposes,  of  rail- 
way companies  paying  the  gross  earnings 
tax,  not' only  from  all  general  or  ordinary 
taxes,  but  from  all  local,  special,  or  extraor- 
dinary assessments  or  charges.  First  Div. 
St  P.  ft  Pac.  Ry.  Co.  v.  City  of  St  Paul, 
21  Minn.  528;  City  of  St  Paul  v.  Rail- 
way Co.,  23  Minn.  469;  State  ex  rel.  v. 
District  Court  68  Minn.  242,  71  N.  W.  27. 
See  State  ex  rel.  v.  City  of  St  Pant,  86 
Minn.  629,  82  N.  W.  781.  An  assessment 
made  upon  land  for  special  benefits  accru- 
ing to  It  from  tbe  construction  of  a  public 
ditch  Is  a  lien  on  tbe  land.  Such  charge  or 
burden  Is  an  assessment  for  a  local  im- 
provement, which  the  county  laying  out 
the  ditch  is  authorized  to  levy  upon  prop- 
erty, not  exempt  for  the  benefits  accruing 
thereto  by  the  construction  of  tbe  ditch. 
Dowlan  v.  County  of  Sibley,  86  Minn.  480, 
81  N.  W.  517.  The  burden  attempted  to  be 
placed  upon  the  right  of  way  of  the  respond- 
ent by  the  proceedings  to  lay  out  the  ditch  in 
this  case  is  essentially  a  local  and  special 
assessment  within  the  meaning  of  tbe  stat- 
ute providing  for  the  payment  of  a  gross 
earnings  tax,  as  construed  by  tbe  decisions 
of  this  court  It  follows  that  the 
ment  is  void. 

Order  affirmed. 


EIDSVIK  et  al.  v.  FOLEY  et  al. 

(Supreme  Court  of  Minnesota.    Dec.  14,  1906.) 

Dbairs  —  CoRTBAOCos's  Bono  —  Aonon  roB 
Dahaqes. 

Action  on  a  ditcb  contractor's  bond  given 
pnrsnant  to  Laws  1902,  p.  99,  a  88, 1 10.  Held, 
that  the  txHid  pnri>ortB  to  mdemnify  all  per- 
sons who  may  oe  damaged  as  a  direct  result 
of   the   oontiactor's    failure    t«   construct    the 
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ditch  in  the  manner  required  by  his  contract; 
ttiat  the  bond  so  construed  was  autliorized  by 
the    statute ;     and    that    the    complaint    states 
facts  constituting  a  .caose  of  action. 
(Syllabus  by  the  Court,) 

Appeal  from  District  Court,  Polk  Ooanty; 
WilUaoi  Watts,  Judge. 

Action  by  E.  Eldsvik  and  otbers  against 
Jolin  B.  Foley  and  otbers.  From  an  order 
overruling  defendants'  demurrers. to  the  com- 
plaint, they  appeal.     Affirmed. 

Harris  Bichardson  and  Harold  C.  Kerr 
(A.  A.  Miller,  of  counsel),  for  appellants. 
Charles  Loring,  for  respondents. 

STABT,  a  J.  Appeal  from  an  order  of  the 
district  court  of  the  county  of  Polk  overrul- 
ing the  defendants'  demurrers  to  the  com- 
plaint in  an  action  on  a  ditch  contractor's 
bond.  The  board  of  county  commissioners  of 
the  county  of  Polk  established  and  ordered 
to  be  constructed  a  public  ditch,  and  on  Au- 
gust 7,  1903,  let  the  contract  for  the  execu- 
tion of  the  work  and  its  completion  on  or 
before  July  1,  1904,  to  the  defendant  John 
B.  Foley.  The  report  of  the  engineer  upon 
which  the  ditch  was  established  and  his  plans, 
specifications,  and  directions  therein  contain- 
ed were  made  a  part  of  the  contract  The 
contractor  agreed  to  construct  the  ditch  in 
the  time  and  In  the  manner  set  forth  In  the 
engineer's  report,  to  be  subject  at  all  times 
during  the  progress  of  the  work  to  the  direc- 
tion of  the  board  and  the  engineer  as  to  the 
mode  of  doing  the  same,  to  conform  in  all  re- 
spects to  the  directions  of  the  engineer  or 
board  relative  to  the  work,  to  progress  with 
the  same  at  such  time  or  times  in  such  man- 
ner at  such  particular  parts  of  the  line  as 
the  engineer  might  direct,  to  commence  the 
wcnrk  at  such  points  as  the  engineer  in  charge 
might  direct,  to  conform  to  his  directions 
as  to  the  order  of  time  In  which  different 
parts  of  the  work  should  be  done  and  to  fur- 
ther construct  and  to  finish  the  ditch  in  the 
most  substantial  and  workmanlike  manner. 
The  contractor  gave  a  bond  to  secure  the 
faithful  performance  of  his  contract  in  which 
be  was  principal  and  his  codefendants  sure- 
ties. The  condition  of  the  bond  was  this: 
"If  the  said  John  B.  Foley  shall  and  will 
faithfully  perform  and  fulfill  his  said  con- 
tract and  pay  all  damages  which  may  accrue 
by  reason  of  the  failure  to  complete  the  said 
Job  and  contract  within  the  time  and  in  the 
manner  required  in  said  contract  therefor, 
then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue ;  and 
that  in  case  of  failure  to  construct  said 
work  according  to  the  terms  of  said  contract, 
the  bondsmen  thereon  shall  be  liable  for  all 
damages  resulting  from  such  failure,  wheth- 
er the  work  be  resold  or  not,  and  that  any 
person  showing  himself  injured  by  such  fail- 
ure may  maintain  an  action  upon  this  bond 
in  his  own  name;  and  that  actions  herein  shall 
be  successive  in  favor  of  all  persons  so  In- 


jured." The  complaint  alleges  that  the  plain- 
tiffs were  and  are  the  owners  of  the  land  de- 
scribed therein,  which  is  a  cnltiyated  farm, 
and  the  execution  of  the  contract  for  the 
construction  of  the  ditch  by  the  contractor 
and  the  execution  of  the  bond  by  him  and 
bis  codefendants;  that  the  contractor,  late  in 
the  summer  of  1903,  negligently  commenced 
the  excavation  of  the  ditch  at  the  upper  aid 
thereof,  and  did  negligently,  unnecessarily, 
and  contrary  to  the  Instructions  of  the  en- 
gineer In  charge  of  the  ditch  expressly  given 
In  this  respect,  cease  work  on  the  ditch  In 
the  fall  of  1903,  and  left  It  wholly  uncon- 
structed  as  to  the  lower  part  thereof  and 
without  any  outlet  whatsoever  for  the  waters 
carried  by  it;  and  further,  that,  by  reason 
tliereof,  the  surface  water  was,  in  the  spring 
of  1904,  gathered  into  the  ditch,  and  by  It 
carried  to  and  cast  upon  the  plaintiff's  farm 
whereby  It  was  completely  overflowed  and 
rendered  unfit  for  cultivation  or  the  raising 
of  crops  of  any  kind  during  the'year  1901,  to 
the  plaintiff's  damage  in  the  sum  of  $1,000. 
The  defendants  claim  that  this  suit  on  the 
bond  Will  not  He  for  the  reasons  that:  "First, 
because  the  bond  does  not  cover  the  alleged 
negligence ;  second,  because  tlie  county  alone 
could  bring  suit  upon  it  if  it  did ;  and,  third, 
because,  if  it  does,  it  Is  not  a  statutory  bond, 
and  to  enable  third  persons  to  bring  suit 
upon  a  bond  given  to  a  county  it  must  be  a 
statutory  bond." 

1.  In  support  of  the  first  pnvKWition  tlie 
defendants  urge,  in  effect,  that  the  bond  was 
only  intended  to  secure  the  completion  of  tlie 
work  according  to  the  plana  and  specifica- 
tions, and  the  paymmt  of  all  claims  for  labor 
and  materials  that  entered  into  the  oonstmc- 
tion  of  the  ditch ;  that  the  complaint  does  not 
allege  that  the  contractor  failed  to  complete 
the  work  according  to  the  contract;  on  the 
contrary,  It  only  alleges  that  be  was  negli- 
gent in  the  fall  of  1908  in  not  providing  an 
outlet  for  the  surface  water  coming  into 
the  ditch  the  next  spring;  and  furthar,  that 
the  complaint  does  not  show  that  tlie  platai- 
tlffs  were  injured  by  the  contractor's  failure 
to  complete  the  work.  The  plans  and  si)ecl- 
ficatlons  for  the  work,  the  contract,  and  bond 
must  be  construed  together,  for  the  plans  and 
specifications  are  a  part  of  the  contract,  and 
the  bond  secures  the  performance  of  the  con- 
tract Therefore,  the  intention  of  the  par- 
ties to  the  bond  and  the  obligations  assumed 
by  the  makers  thereof  are  to  be  ascertained 
by  a  fair  construction  of  all  the  provisions 
of  the  bond  with,  refermce  to  the  purposes 
to  be  subserved  by  Its  execution.  So  con- 
struing them,  It  Is  clear  that  the. object  of 
the  bond  was  not  simply  to  secure  the  per- 
formance of  the  contract  in  accordance  with 
the  plans  and  specifications,  but  further,  to 
furnish  Indemnity  for  those  who  might  be 
injured  by  a  failure  of  the  contractor  to  con- 
struct the  ditch  in  the  manner  provided  by 
the  contract,  that  is,  In  "the  most  substan- 
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tlal  and  workmanlike  manner,"  and  in  sncli 
manner  and  at  such  particular  points  of  the 
line  of  anch  work  as  the  engineer  directed, 
and  to  conform  to  his  directions  as  to  the 
order  of  time  In  which  the  different  parts 
of  the  work  sbotild  be  done.  One  of  the  ex- 
press conditions  of  the  bond  is  that  the  work 
shall  be  done  In  the  manner  required  by  the 
contract  This  secures  the  performance  of  ail 
the  stipulations  of  the  contract  including 
those  we  have  specifically  Indicated.  Jordan 
T.  KaTanangh.  63  Iowa,  152,  18  N.  W.  851. 
In  this  connection  counsel  for  defendants 
suggest  that  by  the  terms  of  the  contract, 
the  contractor,  in  the  progress  of  the  work, 
was  subject  to  the  direction  of  the  board  of 
county  commissioners  and  the  engineer  as  to 
the  manner  of  doing  the  work,  and  that  the 
complaint  falls  to  allege  that  any  such  di- 
rections were  ever  given  by  the  board  and  the 
engineer ;  hence  It  does  not  allege  any  failure 
by  the  contractor  to  perform  the  contract  In 
this  respect,  for  the  reason  that  be  was  only 
bound  to  comply  with  directions  which  were 
given  as  the  result  of  the  united  action  of 
the  board  and  the  engineer.  Benson  v.  Mil- 
ler, 56  Minn.  410,  57  N.  W.  948.  There  is 
an  apparent  inconsistency  In  the  terms  of 
the  contract  In  this  respect,  but,  when  they 
are  all  read  and  construed  together  It  Is  clear 
that  the  directions  of  the  engineer  as  to  the 
manner  of  executing  the  work  were  to  be 
observed.  Were  It  otherwise.  It  would  Beem 
to  be  an  unreasonable  oonstmctlon  of  the 
contract  to  hold,  in  efCect,  that,  whenever  di- 
rections as  to  the  manner  of  the  work  were 
to  be  given,  a  special  meeting  of  the  board 
of  county  commissioners  must  be  called.  Con- 
struing the  allegations  of  the  complaint  liber- 
ally, they  show  that  the  contractor  did  not 
comply  with  his  contract  as  to  the  manner 
of  executing  the  work,  and  that  his  negligent 
failure  so  to  do  and  bis  commencing  the  work 
at  the  upper  end  of  the  proposed  ditch,  leav- 
ing the  lower  end  of  the  part  constructed 
without  any  outlet,  contrary  to  the  directions 
of  the  engineer  expressly  given,  was  the 
proximate  cause  of  the  plaintiffs'  farm  being 
flooded  and  damaged. 

2.  The  defendants,  in  rapport  of  their  sec- 
ond objection  to  the  complaint,  urge  that  the 
connty  was  not  liable  to  the  plaintiffs  for 
the  negligence  of  the  contractor  because  it 
was  not  its  negligence;  that  the  plaintiffs 
have  no  cause  of  action  against  the  county, 
and  consequently  have  no  cause  of  action  on 
the  bond.  Such  would  be  the  case  If  the  Ixnid 
Is  not  a  statutory  bond,  or  it  does  not,  by 
Its  terms,  provide  for  indemnity  for  those  who 
are  damaged  as  a  direct  result  of  a  failure 
of  the  contractor  to  construct  the  ditch  in 
the  manner  required  by  the  contract  That 
the  bond  does  purport  to  give  such  Indemnity, 
we  have  determined,  and.  If  it  be  a  statutory 
bond,  It  follows  that  the  complaint  states  a 
canse  of  action. 

S.  This  brings  us  to  the  last  contention  of 
the  defendants  which  Is  that  if  the  bond  can 


be  construed  to  cover  the  plalntlffB'  alleged 
cause  of  action.  It  la  not  In  that  particular, 
a  statutory  txmd  for  the  reason  that  the 
county  was-  not  authorized  to  take  such  a 
bond.  The  claim  must  be  conceded  If  the 
statute  did  not  authorize  the  connty  to  take 
such  a  bond.  Breen  v.  Kelly,  46  Minn.  352, 
47  N.  W.  1067 ;  Park  Bros.  v.  Sykes,  67  Minn. 
153,  69  N.  W.  712.  Whatever  doubt  there 
may  have  been  as  to  this  question  under  the 
original  provisions  of  the  ditch  law,  tsectlon 
17,  c.  258,  p.  423,  Laws  1001,  it  was  set  at  rest 
by  Laws  1902,  p.  99,  c.  38,  S  10,  which  au- 
thorizes and  requires  a  l)ond  from  the  con- 
tractor, not  only  for  the  use  and  benefit  of 
the  county,  but  also  for  the  use  of  all  per- 
sons who  may  show  themselves  Injured  by 
a  breach  thereof  or  of  the  contract  condi- 
tioned that  the  contractor  shall  faithfully  per- 
form his  contract  and  pay  all  damages  which 
may  accrue  by  reason  of  the  failure  to  com- 
plete the  work  in  the  manner  and  within  the 
time  required  in  the  contract  and  otherwise 
conditioned  as  In  the  act  provided.  We  hold 
that  the  bond  as  we  have  construed  It  was 
authorized  by  the  statute,  and  that  the  com- 
plaint states  a  cause  of  action. 
Order  affirmed. 


MYRICK  T.  PURCBLL  et  aL 

(Supreme  Court  of  Minnesota.    Dec.  14,  1806.) 

1.  Pleadino  —  Complaint  —  Amendment  — 
Witnesses  —  Competenot  —  Tbansaotion 
WITH  Deoeoent. 

Action  to  recover  damages  for  the  breach 
of  an  alleged  written  contract  whereby  the  de- 
fendants axreed  that  six  promissory  notes  given 
them  by  the  plaintiff,  for  an  Interest  in  let- 
ters patent  covering  a  voting  machine,  should 
be  paid  only  out  of  the  profits  realized  from  the 
manufacture  and  sale  of  the  ncachine  and  from 
a  sale  to  others  of  the  right  to  manufacture 
and  sell  It  and  that  they  would  retain  the 
notes  nntll  so  paid.  Held,  the  trial  court  did 
not  err  In  permitting  the  plaintiff  to  amend  his 
complaint  nor  in  permitting  the  plaintiS  to 
testify  to  conveniations  with  a  deceased  defend- 
ant who  had  testified  as  to  such  conversation* 
un  a  former  trial  and  whose  testimony  had 
been  preserved. 

[Ed.  Note.— For  cases  In  noint  see  Cent.  Dig. 
vol.  50,  Witnesses,  {{  711-713.] 

2.  Patehtb—Contbaots— Joint  Obuoation— 
Action  pob  Bbxach. 

The  agreement  was  the  Joint  obligation  of 
the  defendants  and  a  Joint  recovery  against  them 
for  its  breach  was  proper,  although  two  of  the 
notes  were  payable  to  each  of  the  three  de- 
fendants. 
S.  Same— Bvidenck. 

The  fact  that  a  corporation  was  organized 
with  the  acquiescence  of  all  of  the  parties 
for  the  purpose  of  acquiring  the  whole  interest 
in  the  patent,  to  whidi  the  plaintiff  and  de- 
fendants Rssi^ed  their  respective  interents  and 
received  therefor  their  proportionate  share  of 
the  stock  of  the  corporation,  did  not  terminate 
the  defendants'  liability  under  the  contract. 
Nor  was  evidence  of  the  value  of  the  stock 
material. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Bock  County ; 
P.   B.   Brown,    Judge. 
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Action  by  F.  B.  llTrlck  against  Frank  W. 
Parcel!  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaL    Aflarmed. 

A.  J.  Daley  and  A.  B.  Pfan,'  for  appel- 
lants. Jay  A.  Kennlcott  (Bates  ft  Parliman, 
•f  counsel),  for  respondent 

8TABT,  a  J.  Tbe  original  complaint  here- 
in purported  to  allege  two  causes  of  action. 
The  first  was,  In  effect,  for  the  recovery  of 
damages  in  the  sum  of  $8,000  alleged  to 
have  been  sustained  by  the  plaintiff  by  rea- 
son of  the  false  representations  of  the  de- 
fendants as  to  tbe  merits  of  a  voting  ma- 
chine covered  by  letters  patent,  whereby  the 
plaintiff  was  induced  to  purchase  an  Interest 
In  the  patent  and  pay  the  defendants  therefor 
by  tbe  delivery  to  them  of  his  promissory 
notes  in  the  aggregate  sum  of  $8,000  The 
second  cause  of  action  was,  in  substance, 
that  the  defendants  sold  the  plaintiff  a  one- 
tenth  interest  in  the  patent  for  which  he  de- 
livered his  promissory  notes  for  $3,000;  that, 
as  a  part  of  the  same  contract,  it  was 
agreed  between  the  parties  thereto  that  the 
notes  should  not  be  paid  by  the  plaintiff  un- 
til bis  share-  of  the  net  profits  arising  from 
the  manufacture  and  sale  of  the  voting  ma- 
chines, which  tbe  defendants  were  to  manu- 
facture and  sell,  or  from  a  sale  of  the  right 
to  so  manufacture  and  sell,  ahonld  amount 
to  $3,000;  that  no  such  profits  have  beoi  re- 
alized; and  further,  that  the  defendants,  In 
violation  of  the  agreement,  sold  and  Indorsed 
the  notes  before  their  maturity  to  Innocent 
purchasers,  and  the  plaintiff  was  compelled 
to  pay  the  notes,  to  his  damage  in  the  sum 
of  $3,000.  The  plaintiff  made  a  motion  to 
amend  his  complaint  which  was  granted  by 
the  trial  court  Tbe  amended  complaint 
omitted  the  first  canse  of  action  and  added 
allegations  to  the  second  cause  of  action  to 
tbe  effect  that  the  agreement  as  to  the  pay- 
ment of  tbe  notes  was  in  writing,  and  that 
it  contained  the  further  provision  that  the 
notes  were  to  be  paid  from  the  plaintltTs 
net  share  of  tbe  profits,  and  that  the  de- 
fendants were  not  to  sell  tbe  notes  but  they 
were  to  retain  them  until  they  were  so 
paid.  The  defendants  demurred  to  this 
amended  complaint  on  the  ground  that  It  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  an  order  overruling  the  demur- 
rer was  affirmed  by  this  court  Myrlck  v. 
Purcell  et  al.,  95  Minn.  133,  103  N.  W.  902. 
Tbe  defendants  then  answered  admitting  tbe 
execution  of  the  notes,  the  consideration 
therefor,  and  their  sale  to  Innocent  parties, 
denying  the  alleged  agreement  as  to  their  pay- 
ment and  alleging  tbe  organization  by  the 
parties  hereto  of  a  corporation  for  the  pur- 
pose of  acquiring  the  whole  interest  of  the 
parties  In  the  patent  to  which  the  plaintiff 
assigned  his  one-tenth  Interest  in  the  letters 
patent  and  received  therefor  1,000  shares  of 
Its  capital  stock  of  the  par  and  actual  value 
of  $10,000,  and  that  the  defendants  also  as- 


signed their  interest  In  the  patent  to  the  cor- 
poration and  received  in  payment  therefor 
their  proportionate  share  of  its  capital  stock. 
The  reply  admitted  and  alleged  that  the  par- 
ties organized  tbe  corporation  for  tbe  pur- 
pose of  acquiring  the  letters  patent  and  tbe 
right  to  manufacture  and  sell  the  voting  ma- 
chines; that  the  plaintiff  assigned  bis  one- 
tenth  interest  In  the  letters  patent  to  tbe  cor- 
poration; that  the  defendants  also  assigned 
their  nine-tenths  Interest  therein  to  tt 
tbe  plaintiff  receiving  for  his  interest  1,000 
shares  of  tbe  capital  sto<jc  and  tbe  defendants 
receiving  tor  their  interest  9,000  shares;  and 
farther,  that  such  stock  has  never  had  any 
actual  or  market  value.  The  last  trial  of  the 
cause  resulted  In  a  verdict  for  the  plaintiff 
for  tbe  fall  amount  claimed.  Tbe  defend- 
ants made  a  motion  for  a  new  trial,  which 
was  denied,  and  Judgment  entered  on  the 
verdict  from  which  they  appealed. 

1.  The  defendants'  first  assignment  of  error 
to  be  considered  is  that  tbe  trial  court  erred  in 
allowing  tbe  plaintiff  to  amend  his  complaint 
They  claim  that  the  amendment  was  the  sub- 
stitution of  a  new  cause  of  action  different  in 
nature  and  in  substance  from  tbe  one  origi- 
nally stated.  The  effect  of  the  amendmeit 
was  to  eliminate  the  first  cause  of  action 
and  to  amend  the  second  cause  of  action  by 
adding  other  allegations  of  fact  The  amend- 
ment was  allowed  after  the  first  trial  and 
more  than  a  year  before  tbe  last  trial  of 
tbe  action.  Whether  or  not  the  amendment 
changed  the  nature  and  substence  of  tbe 
action  is  immaterial,  tor  Its  allowance  was 
a  matter  addressed  to  the  discretion  of  the 
trial  court  It  is  clear  that  there  was  no 
abuse  of  the  discretion  and  that  the  allow- 
ance of  the  amendment  was  not  error. 

2.  This  action  was  twice  tried.  The  first 
trial  resulted  in  a  disagreement  of  the  Jury, 
and  their  discharge  without  a  verdict  On 
tbe  first  trial  one  of  tbe  defendants,  Joseph 
B.  Wright,  was  a  witness  for  the  defend- 
ants and  bis  testimony  was  taken  down  by 
the  official  stenographer  ot  the  court  and 
preserved.  Tbe  witness  died  before  tbe  sec- 
ond trial,  and  his  personal  representative 
was  substituted  as  a  party  defendant  On 
tbe  second  trial  the  plaintiff,  as  a  witness 
on  his  own  behalf  was  Interrogated  as  to 
conversations  bad  with  Mr.  Wright  and  the 
defendant  Steensen.  This  was  objected  to 
by  the  defendants  on  the  ground  that  Mr. 
Wright  was  dead.  The  attention  of  tbe 
court  was  then  called  to  the  fact  that  Mr. 
Wright's  testimony,  as  to  such  conversation, 
on  the  former  trial  had  been  preserved,  and 
the  court  after  reading  it  stated  In  effect 
that  tbe  conversations  were  qnlte  thoroughly 
covered  by  Mr.  Wrlgbfs  testimony.  Coun- 
sel for  the  defendants  then  made  the  fur- 
ther objection  that  the  Issues  were  not  the 
same  on  the  pending  trial  as  on  the  first 
one,  and  that  for  such  reasons  the  proviso  to 
Laws  1895,  p.  146,  a  27.  BeT.  Laws  1906. 
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{  4663,  to  the  effect  that  an  Interested  parts' 
might  testify  to  conversatlonB  with  a  de- 
ceased party  whose  teetiinony  given  before 
hlB  death  as  to  such  conyersatlona,  had  been 
preserved,  did  not  apply.  The  court  was  of 
the  opinion  that  the  issnee  were  tabstantlal- 
ly  the  same,  overruled  the  objection,  and  re- 
ceived the  evidence.  The  defendants  except- 
ed to  the  ruling,  and  here  assign  it  as  error. 
No  claim  is  made  by  the  defendants  that  the 
conversations  to  which  the  plaintiff  testified 
on  the  second  trial  were  not  the  same  as 
those  referred  to  in  Mr.  Wright's  testimony, 
which  was  offered  by  and  received  in  evi- 
dence on  behalf  of  the  defendants  on  the  last 
trial.  An  examination  of  snch  testimony 
fairly  shows  that  it  related  to  the  conversa- 
tions which  the  plaintiff  was  permitted  to 
testify  to,  and  that  the  court  did  not  err 
In  receiving  the  plaintiff's  testimony. 

8.  The  defendants  further  claim  that  It 
was  error  to  permit  a  recovery  against  them 
Jointly,  because  six  notes  of  $500  each  were 
given  by  the  plaintiff  for  the  interest  in  the 
letters  patent  and  two  of  them  were  made 
payable  to  each  of  the  three  defendants. 
This  was  not  error  for  the  action  was  based 
upon  a  breach  of  the  alleged  written  agree- 
ment of  the  defendants,  which  was  a  Joint 
one.  Such  being  the  case  it  is  not  material 
bow  the  defendants  divided  the  notes  be- 
tween themselves,  for,  as  between  the  plain- 
tiff and  them,  the  whole  matter  was  one  en- 
tire Joint  transaction. 

4.  On  the  trial  the  plaintiff  sought  to  show 
that  the  sto<A  of  the  corporation  never  had 
any  value.  The  evidence  was  excluded  on 
the  obJectl<m  of  the  defendants.  Afterwards 
they  sought  to  show,  by  witness  called  by 
them,  the  value  of  the  stock,  and  the  evi- 
dence was  excluded  on  the  objection  of  the 
plaintiff.  This  last  ruling  is  assigned  as 
error.  The  plaintiff  claims  that  the  evidence 
was  Immaterial,  and  farther,  that,  the  de- 
fendants having  secured  a  ruling  of  the  court 
excluding  such  evidence  when  it  was  offered 
by  him,  they  are  not  in  a  position  to  com- 
plain because  the  court  adhered  to  the  ruling 
which  they  secured.  Waiving  the  last  ob- 
jection, we  are  of  the  opinion  that  the 
value  of  the  stock  was  not  material.  The 
record  shows  that  the  corporation  was  form- 
ed, with  the  acquiescence  of  all  the  parties, 
to  acquire  the  entire  interest  In  the  letters 
patent,  to  manufacture  and  sell  the  voting 
machines,  and  to  sell  the  right  to  others  to 
manufacture  and  sell  them.  It  was  from 
such  sources  of  revenue  that  the  notes  were 
to  be  paid.  The  defendants  assigned  their 
nine-tenths  Interest  in  the  letters  patent  and 
the  plaintiff  his  one-tenth  Interest  to  the  cor- 
poration, and  they  severally  received  there- 
for the  same  proportionate  share  of  the  cap- 
ital stock.  The  change  in  the  form  in  which 
the  plaintifTs  Interest  in  the  letters  patent 
was  held  did  not  affect  the  defendants'  duty 
and  liability  under  the  written  contract. 
Nor,  under  the  circumstances  of  this  case. 


can  tlM  plalntifl'a  assignment  of  his  interest 
In  the  patent  and  accepting  in  lieu  thereof 
the  stock  of  the  corporation  be  treated  as  a 
sale  to  others  of  the  rl^t  to  manufacture 
and  sell  the  voting  machines  within  the 
meaning  of  the  written  agreement. 

5.  The  last  assignment  of  error  urged  in  de- 
fendants' brief  is  that  the  trial  court  erred 
In  not  granting  their  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. . 
The  alleged  newly  discovered  evidence  was 
cumulative  or  Impeaching,  and  the  trial 
court  did  not  abuse  Its  discretion  In  deny- 
ing the  motion. 

Judgment  affirmed. 


KBIS  T.  RBIS  et  al 
(Supreme  Court  of  Minnesota.    Dec.  7,  1906.) 

1.  Pabtnkbbiiip—Dissoujtioh— Right  to  Ao- 
ooxtrtino. 

In  connection  with  proceedings  to  dissolve 
a  partnership,  each  partner  la  entitled  to  an 
account  of  all  firm  transactions.  An  adjustment 
of  the  accounts  la  a  necessary  condition  prece- 
dent to  a  determination  of  the  rights  of  the 
parties  under  the  partnership  agreement. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  H  679-681.1 

2.  Saicb. 

There  are  exceptional  cases  in  which  no 
order  for  an  accounting  is  proper,  as  where  the 
parties  have  agreed  on  a  settlement,  or  as 
where  the  court  finding  the  facta  and  granting 
relief  has  had  before  it  all  or  sufficient  evi- 
dence pertaining  to  the  aooounta  so  that  its 
findings  ojMrate  as  an  accounting. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  38,  Partnership,  U  679^1,  781-733.] 

8.  Sake. 

Tliat,  under  particular  circumstances,  it 
may  be  difficult  to  make  a  true  accounting,  or 
that  the  only  statement  possible  will  at  best 
approximate  correctness,  is  no  reason  for  refus- 
ing the  redress  of  accounting. 

S3d.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
88,  Partnership,  U  679-681.  731-733.] 

4.  SAin. 

It  is  held  that  In  this  case  an  accoantlnc 
was  necessary  notwithstanding  its  obvious  dif- 
ficulties. 
(Syllabus  by  the  Court) 

Appeal  from  Dlstilct  Court,  Scott  County ; 
P.  W.  Morrison,  Judge. 

Action  by  Qeorge  Reis  against  Valentine 
Bels  and  Maggie  Rels.  On  finding  of  the 
court  plaintiff  moved  for  a  new  trial,  and, 
from  an  order  denying  ths  same,  appeals. 
Reversed. 

W.  C.  &  W.  F.  Odell,  for  appellant  B. 
Soutbworth  and  James  McHale,  for  respond- 
ents. 


JAOOARD,  X  The  facts  as  originally 
found  by  the  trial  court  in  this  case,  are  as 
follows:  Defendant  and  respondent  had 
agreed  with  the  plaintiff  and  appellant  that 
they  should  Jointly  operate  a  livery  stable  and 
equipment,  together  with  a  farm,  its  stock, 
and  appliances ;  that  out  of  the  profits  they 
would  pay  off  the  sum  of  $10,000  which  tlw 
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defendant  atUl  owed  his  former  partner  as 
the  purchase  price  of  one-half  of  the  afore- 
said property;  that,  when  such  sum  and 
the  Indebtedness  of  the  general  business  were 
paid,  the  defendant  should  convey  to  the 
plalntllT  an  undivided  one-half  of  the  livery 
stable  property,  real  and  personal ;  and  that 
each  agreed  to  devote  his  time  and  best  ef- 
forts to  the  conduct  of  the  business.  The 
partnership  continued  for  more  than  six 
years,  during  which  time  the  Indebtedness  of 
$10,000  was  reduced  to  $2,835,  which  sum,  to- 
gether with  $300  additional,  constituted  all 
the  outstanding  debts  involved  in  the  trans- 
actions. The  defendant  wrongfully  took,  pos- 
session of  all  the  business  and  property  and 
excluded  the  plaintiff  from  control  and  pos- 
session. There  was  no  accumulation  of  prop- 
erty by  the  partners,  nor  was  any  new  prop- 
erty acquired  other  than  to  replace  such  as 
was  worn  out  or  disposed  of  in  said  busi- 
ness. The  value  of  the  livery  stable  and 
property  pertaining  thereto  and  used  there- 
with, Including  the  lot  and  the  business,  was 
$4,560.  As  conclusions  of  law  the  court  de- 
creed a  dissolution  of  the  partnership  and 
awarded  to  the  plaintiff  damages  in  the  sum 
of  $682.60,  with  Interest  from  the  date  of  his 
exclusion  from  the  business.  The  theory  of 
this  award  was  "that  by  such  exclusion  from 
said  property  and  business  the  plaintiff  has 
been  damaged  to  the  extent  of  one-half  the 
difference  between  the  value  of  said  livery 
property  and  business  and  the  amount  re- 
maining of  the  debts  which  were  to  be  paid 
by  their  Joint  efforts  and  use  of  said  prop- 
erty before  the  one-half  interest  In  said  livery 
property  was  to  be  conveyed  to  him,  and  the 
said  debts  contracted  by  the  parties  in  said 
business,  which  said  firm  debts  had  been 
mostly  or  wholly  paid  by  defendant  at  the 
time  of  the  trial  hereof,  and  the  balance,  if 
any,  assumed  by  him."  The  court  also  pro- 
vided for  the  payment  of  the  $300  of  firm 
debts  or  for  filing  by  the  defendant  of  satis- 
factory security  to  hold  the  plaintiff  harm- 
less from  such  debts.  Plaintiff  moved  for 
various  corrections  and  for  material  substitu- 
tions of  findings  of  fact,  and  also  for  the 
settlement  and  adjustment  of  accounts,  for 
the  appointment  of  a  receiver  of  the  assets 
and  property  of  the  partnership  and  for 
other  appropriate  consequent  relief.  The 
trial  court  refused  substantially  all  the  re- 
lief thus  sought,  although  It  found  expressly 
that  plaintiff  and  defendant  were  partners 
In  the  operation  of  the  livery  stable  business 
only.  It  refused  to  grant  a  new  trial.  This 
appeal  was  taken  from  that  order.  No  cross- 
appeal  was  taken. 

That  a  partnership  as  to  the  livery  busi- 
ness existed,  follows  from  the  unassalled  find- 
ing of  fact  to  that  effect.  Evidently  the 
trial  court  regarded  this  as  a  case  In  which 
the  profits  shared  by  both  partners  were  to 
be  accumulated  until  the  period  was  reached 
when  the  original  debt  had  been  paid,  and 
that  then  the  profits  were  to  be  distributed  in 


accordance  with  the  previoos  agreement.  The 
preliminary  question  presented  by  this  rec- 
ord la  whether  or  not  the  relief  granted  and 
refused  was  proper.  The  conclnslon  of  law 
dissolving  the  partnership  was  unquestion- 
ably correct  Even  if  the  partnership  had 
been  dissolved  before  the  action  was  brooght, 
the  plaintiff  was  entitled  to  a  declaration  to 
that  effect  George  on  Partnership,  p.  333. 
The  refusal  of  an  accounting  was,  however, 
error.  In  connection  with  a  decree  of  dis- 
solution, under  ordinary  circumstances,  each 
partner  is  entitled  to  an  accounting  of  all  firm 
transactions ;  an  adjustment  of  the  acoonnts 
is  a  necessary  condition  precedent  to  a  de- 
termination of  the  rights  of  the  parties  nnder 
the  partnership  agreement  38  Cent  Dig. 
Title,  Partnership,  {  679  et  seq.,  col.  1696  et 
seq.  "An  action  for  an  account  may  be  main- 
tained by  partners,"  says  Mr.  Llndley,  "al- 
though the  partner^lp  accounts  are  not  com- 
plicated, and  although  an  action  for  damages 
may  be  sustainable;  *  •  •  moreover,  al- 
though formerly  the  court  of  chancery  would 
not  entertain  a  suit  for  damages  merely,  al- 
though the  suit  was  In  form  a  suit  for  an 
account  yet  in  a  partnership  suit  Involving 
a  general  account  claims  were  adjusted  whldi 
In  ordinary  cases  would  have  formed  the  sub- 
ject of  an  action  at  law,  and  It  is  apprehend- 
ed that  now  the  court  will,  in  taking  such 
an  account  deal  with  every  claim  which  It 
might  be  necessary  to  investigate  in  order  to 
adjust  and  finally  settle  the  account"  Und- 
ley  on  Partnership  (7  Eng.  Ed.)  534.  Even 
upon  defendant's  theory  that  no  partnership, 
but  only  an  employment  was  shown,  plain- 
tiff was  entitled  to  an  accounting.  "An 
agreement  to  pay  out  of  profits  confers  a 
right  to  an  account  and  servants  entitled  to 
a  share  of  profits  can  maintain  an  action  for 
an  account  of  them."  Lindley  on  Partner- 
ship, 535. 

Tb«re  are  exceptional  cases  in  which  no 
order  for  an  accounting  is  proper,  as  where 
the  parties  have  agreed  upmi  a  settlement  or 
as  where  the  court  finding  the  facts  and 
granting  relief  has  had  before  it  all  or  suffi- 
cient evidence  pertaining  to  the  accounts  so 
that  its  findings  operate  as  an  accounting. 
The  present  however,  is  not  such  an  excep- 
tional case.  If  the  Judge  thought  that  there 
was  no  adequate  reason,  tn  this  instance,  for 
an  accounting,  he  was  mistaken.  The  trans- 
actions of  the  farm  and  livery  stable  were 
many,  extended  over  a  period  of  more  than 
six  years  and  were  confused  to  an  unusual 
degree.  It  does  not  affirmatively  appear  that 
they  were  exhaustively  considered  by  the  evi- 
dence. Some  books  of  account  were  intro- 
duced but  they  did  not  purport  to  be  a  rec- 
ord of  all  the  transactions  nor  for  the  whole 
period.  Neither  the  receipts  nor  the  dis- 
bursements of  the  firm  were  set  forth  in  the 
testimony  with  sudi  certainty  as  to  make 
possible  any  accurate  determination  of  the 
earnings  of  the  partnership,  of  the  amounts 
drawn  out  by  the  individual  members  for 
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their  own  benefit  or  of  tlie  profits  of  the 
partnership.  It  ia  true  that  many  and  con- 
siderable dlfflcoltles  In  making  a  true  state- 
ment are  apparent  It  may  be  that  such 
a  statement  cannot  tw  made  accurately  or 
completely,  and  that  only  an  approximation 
to  correctness  is  possible,  but  that  is  no  rea- 
son tat  refusing  this  redress.  2  Bates  on 
Part  $  909.  We  conclude  that  the  plaintiff 
was  entitled  to  have  the  firm  accounts  ad- 
justed and  settled  as  a  necessary  condition 
precedent  to  the  determination  of  the  relief 
to  which  he  would  be  entitled. 

In  Ttew  of  this  conclusion  and  of  a  con- 
sequent new  trial,  it  would  be  improper  to 
here  express  any  opinion  as  to  other  points 
in  controversy.  For  example,  we  are  not  pre- 
pared to  bold  In  advance  of  the  final  deter- 
mination of  the  facts  what  relief  equity  will 
grant  the  plaintiff.  The  appointment  of  a 
receiver  is  not  an  inevitable  consequence  of 
a  dissolution  by  a  Judicial  decree.  Moies  v. 
CNeiU,  23  N.  J.  Eq.  207;  Parkhurst  v.  Muir, 
7  M.  J.  Eq.  307,  555.  Thus  it  has  been  held 
that  ordinarily,  unless  cause  Is  shown  why 
the  business  should  be  taken  out  of  the  hands 
of  a  partner,  he  will  be  allowed  to  wind  up 
the  business  because  of  his  experience  and  of 
the  saving  in  expense  to  the  firm,  especially 
when  such  partner  has  advanced  the  capital 
of  the  business.  Cox  v.  Peters,  13  N.  J.  Eq. 
39,  and  see  Parsons  on  Part  i  221  (4th  Ed.). 
It  is  for  the  trial  court  in  the  first  instance 
to  determine  whether  or  not  there  is  any 
property  to  put  into  the  hands  of  a  receiver 
and  any  occasion  for  his  appointment  or 
whether  the  plaintiff  is  entitled  to  damages 
only,  and  In  that  case  to  afford  full  oppor^ 
tnnlty  as  to  the  hearing  as  to  the  appropriate 
measure  of  damages,  for  proving  their  ex- 
tent and  for  trying  that  proof  before  the 
proper  tribunal.  This  court  will  not  antici- 
pate its  conclusions. 

Order  reversed. 


MILTON  V.  BIESANZ  STONE  CO. 
(Supreme  Court  of  Minnesota.    Dec  7,  1906.) 

1.  Masteb  and  Skbtart— Injott  to  Skbvaht 
— bvidkncs. 

In  an  action  to  recover  for  the  death  of 

Slaintlff's  intestate,  a  boy  16  years  of  age,  whose 
eath  was  alleged  to  have  lieen  caused  by  the 
ncxllgence  of  defendant,  the  evidence  is  con- 
si&red,  and  held  saffldent  to  support  the  ver- 
dict of  the  Jury. 

2.  AffzaI/— Habicucbs  Esbob. 

It  appearing  from  a  special  finding  of  the 
jnry,  in  answer  to  a  specific  question  submitted 
to  them,  the  ground  npon  which  the  general  ver- 
dict was  founded,  errors  of  the  court  in  ref- 
erence to  other  theories  of  the  case  held  not  re- 
versible. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  |  4225-4230.] 

3.  Sahk. 

Certain  assignments  of  error  considered, 
and  held  to  present  no  reversible  error< 


(Syllabus  by  the  Court) 


Appeal  from  District  C!ourt  Winona  Coun- 
ty;  Arthur  H.  Snow,  Judge. 

Action  by  Miriam  Milton,  administratrix 
of  Sylvester  A.  Milton,  against  the  Blesanz 
Stone  Company.  Verdict  for  plaintiff.  From 
an  order  denying  an  alternative  motion  for 
Judgment  notwithstanding  the  verdict  or 
for  a  new  trial,  defendant  appeals.    Affirmed. 

Morton  Barrows,  for  appellant;  Webl>er  ft 
Lees,  for  respondent 

BROWN,  J.  The  facts  in  this  case  are  as 
follows:  PlaintifTs  intestate  was  a  young 
man  16  years  of  age,  and  at  the  time  of  the 
accident  resulting  in  his  death  was  in  the 
employ  of  defendant  near  the  city  of  Winona. 
Defendant  owned  a  stone  quarry,  in  connec- 
tion with  which  it  operated  machinery  for 
crushing  stone  to  be  used  in  the  manufacture 
of  macadam.  The  crusher  was  located  in  a 
pit  or  deep  excavation  In  the  ground,  9  feet 
deep,  19  feet  long,  and  9  feet  wide,  which 
was  eovBMi  with  a  substantial  plank  roof  or 
floor  on  a  level  with  the  ground.  At  one 
side  near  the  crusher  stood  a  derrick  of  the 
ordinary  kind,  consisting  of  a  mast  and 
l)oom,  with  pulleys  and  cable,  used  for  hand- 
ling rock,  either  in  small  or  large  pieces. 
The  derrick,  aa  well  as  the  stone  crusher, 
was  operated  by  a  steam  engine  located  near 
the  pit  on  the  side  opposite  the  derrick.  The 
engine  was  supplied  with  a  drum,  around 
which  the  cable  used  in  connection  with  the 
derrick  was  wound  when  raising  stone.  The 
cable  passed  from  the  drum,  on  a  level 
with  the  ground,  across  the  crusher  pit,  to 
the  derrick  mast  and  was  suitably  covered, 
to  protect  from  injury  employes  coming  In 
contact  with  It  up  to  and  I>eyond  the  pit  to 
the  mast;  but  It  was  not  so  protected  as  it 
extended  across  the  pit  It  passed  under- 
neath the  boards  covering  the  same,  but  no 
provision  was  made  to  prevent  it  from  fall- 
ing to  the  bottom  of  the  pit  when  loosened 
from  the  drum,  unless  the  slack  was  taken 
up  at  the  other  end  as  fast  as  unwound.  It 
extended  from  the  ground  to  the  top  of  the 
mast  thence  to  the  end  of  the  boom,  where 
it  was  attached  to  hooks  used  to  fasten  np- 
on stone  when  lifted  and  lowered  to  the 
crusher.  The  outer  surface  of  the  cable  was 
steel;  its  center  being  rope.  The  distance 
from  the  engine  to  the  mast  was  48  feet 
and  In  the  neighborhood  of  80  feet  from  there 
to  the  end  of  the  boom.  At  the  time  of  the 
accident  complained  of,  deceased  was  at- 
tempting to  pull  down  the  hooks  attached 
to  the  cable  for  the  purpose  of  attaching  them 
to  a  load  of  stone  to  be  raised  and  lowered 
into  the  crusher.  He  had  some  difficulty  in 
doing  this,  and  the  president  of  defendant 
company,  who  was  there  In  charge  of  and 
superintending  the  work,  took  hold  of  the 
cable  at  the  point  where  it  left  the  drum, 
pulled  it  therefrom,  and  pushed  it  through 
its  covering  toward  the  pit.  At  the  bottom  of 
the  pit  was  located  a  shaft  wlilch  operated 
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the  croBber  and  which  reTolved  at  a  speed 
of  about  260  revolutions  per  mlnnte.  Up- 
on the  hnb  of  the  belt  wheel,  which  operated 
the  shaft,  projecting  an  inch  or  more,  was  a 
set  screw  or  safety  pin,  revolving  with  the 
shaft  and  wheel.  As  the  cable  was  loosened 
from  the  drum  by  the  president  of  the  com- 
pany. It  fell  into  the  pit,  and  in  some  way 
caught  upon  this  set  screw  and  was  In- 
stantly wound  about  the  shaft,  with  the  re- 
sult that  deceased,  who  had  hold  of  the  hooks 
at  the  other  end,  was  drawn  suddenly  into 
the  air  to  the  top  of  the  boom,  about  30 
feet,  where  his  hold  was  loosened,  and  he 
was  thrown  to  the  ground,  striking  his  head 
on  a  pile  of  rock,  and  killing  him.  The  neg- 
ligence charged  in  the  complaint,  and  upon 
which  plaintiff  relied  for  recovery,  consisted 
In  the  failure  of  defendant  to  take  proper 
measures  to  support  the  cable  as  it  extended 
over  the  pit,  to  prevent  It,  when  loosened 
from  the  drum,  from  falling  into  the  same 
and  coming  in  contact  with  the  revolving 
shaft,  and  also  in  failing  properly  to  warn 
and  Instruct  deceased  of  the  dangers  Incident 
to  his  employment  The  Jury  returned  a 
general  verdict  for  plaintiff,  with  a  special 
finding,  in  answer  to  a  specific  question  as 
to  the  cause  of  the  accident,  that  It  was 
caused  by  the  failure  of  defendant  to  provide 
means  to  prevent  the  cable  from  falling  into 
the  pit  when  loosened  from  the  drum.  De- 
fendant appealed  from  an  order  denying  its 
alternative  motion  for  Judgment  notwith- 
standing the  verdict  or  for  a  new  trial. 

It  Is  contended  by  defendant  in  this  court 
(1)  that  the  evidence  is  wholly  insufficient 
to  Justify  a  finding  of  negligence  against  de- 
fendant; (2)  that  it  conclusively  appears 
from  the  evidence  that  whatever  negligence 
on  the  part  of  defendant  la  shown  arose  from 
the  act  of  a  fellow  servant  of  deceased,  for 
which  defendant  Is  not  liable;  and  (3)  that 
deceased  was  guilty  of  contributory  negli- 
gence. The  first  two  propositions  may  be 
disposed  of  together.  They  embody  appel- 
lant's principal  contention  on  this  appeal. 
It  is  insisted  that  no  negligence  was  shown, 
and,  further,  that  the  president  of  the  com- 
pany, while  engaged  in  the  work  of  unwind- 
ing the  cable  from  the  drum  to  enable  de- 
ceased to  lower  the  hooks,  was  engaged  in 
the  common  employment  of  defendant,  and 
was  a  fellow  servant  We  do  not  concur  in 
either  of  these  contentions,  though  we  deem 
it  unnecessary  to  consider  the  merits  of  the 
fellow  servant  proposition.  It  appears  from 
the  special  verdict  of  the  Jury  that  the  acci- 
dent complained  of  was  caused  by  the  failure 
of  defendant  to  take  proper  precautions  to 
prevent  the  cable  from  falling  hito  the  pit 
and  our  examination  of  the  evidence  leads 
to  the  conclusion  that  the  verdict  in  this 
respect  is  fully  sustained.  It  appears  af- 
firmatively, therefore,  upon  what  issue  the 
Jury  based  its  verdict  and  it  is  Immaterial 
whether,  in  unwinding  the  cable,  the  presi- 
dent was  engaged  In  the  common  employ- 


ment of  defendant  and  was  a  fellow  seryant 
of  deceased.  The  charge  of  the  court  that 
defendant  was  liable  for  his  negligeaoe  on 
the  rule  of  vice  principal,  if  error,  wblcta. 
however,  may  be  doubted  on  the  facts  ot  the 
case,  was  error  without  prejudice.  BoUins 
V.  St  Paul  Lumber  Co^  21  Minn.  6;  Eraem- 
er  V.  Deustermann,  40  Minn.  468,  42  N.  W. 
297;  Maceman  v.  Ins.  Ck>.,  69  Minn.  285.  72 
N.  W.  Ill ;  Enrstelska  v.  Jackson,  93  Minn. 
385,  101  N.  W.  606.  Had  some  means  been 
adopted  by  defendant  to  prevent  the  cable 
from  falling  Into  the  pit  when  unwound  from 
the  drum,  which  was  entirely  practicable,  no 
accident  of  the  kind  here  in  question  would 
have  happened.  The  case  comes  fairly  with- 
in the  rule  holding  the  master  liable  for  in- 
juries caused  by  his  negligent  acts  or  omis- 
sions, which  might  reasonably  have  been  an- 
ticipated as  likely  to  result  therefrom. 

Ther»  is  no  particular  merit  to  the  claim 
that  plaintieTs  intestate  was  guilty  of  con- 
tributory negligence.  He  was  a  young  man, 
16  years  of  age,  with  no  previous  experience 
In  this  sort  of  work,  and  wholly  unfamiliar 
with  defendant's  machinery  or  the  operation 
of  its  works.  He  had  been  employed  at  this 
work  only  about  three  hours  at  the  time  of  the 
accident  and  was  not  Instructed  or  in  any 
manner  warned  of  the  dangers  incident  to 
his  employment  It  was  a  fair  question  for 
the  Jury  to  say  whether  he  was  guilty  of 
contributory  negligence  in  not  releasing  his 
hold  on  the  hooks  at  the  time  the  cable 
caught  on  the  revolving  shaft  The  evldoice 
tends  to  show  that  he  was  Jerked  so  sud- 
denly Into  the  air  that  he  had  no  opportunity 
for  thought  or  reflection.  The  court  properly 
submitted  the  question  to  the  Jury. 

A  few  days  after  the  accident  the  presi- 
dent of  the  company  called  upon  plalntlil, 
mother  of  deceased,  for  the  purpose  of  set- 
tling and  adjusting  any  claim  for  damages 
she  might  have  against  defendant  He  stated 
that  such  was  the  purpose  of  his  visit  and 
plaintiff  was  permitted  on  the  trial  to  tes- 
tify, over  defendant's  objection,  to  a  con- 
versation bad  with  him  relative  to  the  ac- 
cident He  stated  to  her  all  that  occur- 
red at  the  time,  the  repetition  of  which 
by  the  witness  was  objected  to  as  hearsay 
and  inadmissible.  The  president  bad  not  at 
that  time  been  called  as  a  witness,  and  the 
testimony  was  not  offered  for  the  purpose  of 
Impeachment,  but  as  affirmative  evidence 
tending  to  show  the  cause  of  the  accident 
Whether  this  evidence  was  admissible,  we 
need  not  determine.  It  presents  a  doubtful 
question.  In  view  of  the  fact  that  there  was 
no  substantial  controversy  in  the  evidence  aa 
to  the  accident  or  the  cause  of  it  and  the 
further  fact  that  the  president  of  the  com- 
pany was  later  called  as  a  witness  and  testi- 
fied to  substantially  the  same  facts  as  de- 
tailed by  plaintiff,  the  error  In  receiving  the 
conversation  was  an  error  without  prejudice. 
No  harm  resulted  to  defendant  therefrom, 
and  he  is  not  entitled  to  a  new  trial,  even 
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thODgb  the  admission  of  tht  statementa  of 
the  witness  to  plaintiff  teas  error. 

A  number  of  other  assignments  of  error 
are  made  and  discussed  In  the  briefs,  all  of 
•which  we  hare  fully  considered,  with  the  re- 
sult that  no  reversible  error  Is  disclosed.  It 
would  serve  no  useful  purpose  as  a  prece- 
dent to  discuss  them  In  this  opinion,  and  we 
refrain.  The  facts  are  not  in  dispute,  at 
least  those  material  to  the  merits  of  the  case; 
the  charge  of  the  trial  court;  taken  as  a 
whole,  was  without  suostantlal  or  prejudicial 
error;  and  the  Jury  was  fully  advised  of  the 
rules  of  law  applicable  to  the  caM,  The  dam- 
ages are  not  excesslva 

Order  affirmed. 


OLSON  V.  DAHL. 
(Supreme  Court  of  Minnesota.     Dee.  7,  1906.) 

1.  LnaTATioN  or  Aonons— Nkw  PBOiass— 

JUDOKXNT. 

A  Judgment  does  not  come  within  the  rule 
made  the  foundation  of  Bection  4086,  Rev.  Laws 
190S,  by  which  a  new  promise  or  part  payment 
•ospenda  the  operation  of  the  statutes  of  limita- 
tiona  and  revives  and  continues  the  cause  of 
action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Limitation  of  Actions,  i  674.] 

2.  Samb. 

That  rule  applies  to  contracts,  express  or 
implied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  S  674.] 

8.  Saice. 

A  Judgment  is  not  a  contract  within  the 
meaning  of  the  rale. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  83,  Ldmitation  of  Actions,  {  674.] 

4.  Saicb— Patkzrt  oh  JUDOinCNT. 

A  cause  of  action  becomes  merged  in  the 
judgment  rendered  in  an  action  to  recover 
thereon,  and  is  therefore  extinct  and  a  part 
payment  of  the  judgment,  after  the  bar  of  the 
statute  of  limitations  has  tiecome  fixed,  does 
not  by  implication,  revive  the  original  cause  of 
action,  aa  such  payment  operates  upon  con- 
tracts for  the  payment  of  money. 
(Syllabni  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County ;  Andrew  Holt,  Judge. 

Action  by  Mary  Olson  against  Ole  Dahl. 
Verdict  for  plaintiff.  From  an  order  deny- 
ing motion  for  judgment  or  for  new  trial, 
defendant  appeals.  Reversed  and  remanded, 
with  directions  to  render  Jodgment  for  de- 
fendant 

WUlongbby  M.  Babcock,  for  appellant 
Benjamin  Drake,  Jr.,  for  respondent 

BROWN,  J.  This  action  was  commenced 
In  September,  1906,  to  recover  upon  a  judg- 
ment theretofore,  In  February,  1890,  render- 
ed In  favor  of  plaintiff  and  against  defend- 
ant In  the  district  court  of  Hennepin  county 
for  tha  sum  of  $1,613.95.  Defendant  plead- 
ed in  defense  the  statute  of  limitations,  in 
reply  to  which  plaintiff  alleged  that  on  De- 
cember 24,  1904,  defendant  paid  upon  the 


judgment  the  mim  of  $5.  The  only  question 
litigated  In  the  court  below  was  whether  this 
payment  was  made  upon  the  judgment,  or 
whether,  as  contended  by  defendant.  It  was 
a  gift  by  him  to  plaintiff.  The  Jury  by  their 
verdict  for  plaintiff  resolved  the  question  in 
her  favor,  thereby  finding  that  It  was  a  pay- 
ment upon  the  judgment,  and  we  adopt  their 
conclusion  as  a  fact  In  disposing  of  the  case. 
Subsequent  to  the  trial,  defendant  moved  in 
the  alternative  for  judgment  notwithstand- 
ing the  verdict,  or  for  a  new  trial.  Upon 
the  consideration  of  this  motion,  the  court 
held  that  the  evidence  was  Insufficient  to 
justify  the  jury  In  finding  that  the  payment 
was  Intended  to  apply  upon  the  judgment, 
but  that  it  was  sufficient  to  Justify  the  con- 
clusion that  defendant  Intended  It  to  apply 
upon  the  original  Indebtedness  upon  which 
the  judgment  was  rendered.  It  therefore 
denied  defendant's  motion  for  judgment  or 
for  a  new  trial,  and  ordered  judgmmit  for 
plaintiff  for  the  sum  of  $1,400,  the  amount  of 
the  note  upon  which  the  judgment  was  ren- 
dered; the  theory  of  the  court  being  that, 
though  the  judgment  was  not  revived  by  the 
payment,  the  original  indebtedness  was. 
Plaintiff  accepted  the  terms  of  the  order,  be- 
ing satisfied  with  the  judgment  for  the 
limount  of  the  original  Indebtedness,  with 
interest  from  the  date  of  the  payment  In 
1904,  and  defendant  appealed. 

The  questions  presented  by  the  record  for 
our  consideration  are:  (1)  Whether  the  rule 
of  part  payment,  made  the  foundation  of  sec- 
tion 4086,  Rev.  Laws  1006,  applies  to  a  judg- 
mmt  for  the  recovery  of  money;  and  (2) 
If  it  does  not,  whether  a  part  payment  of  a 
judgment,  after  It  has  become  barred  by  the 
statute  of  limitations,  will .  revive  the  debt 
upon  which  It  was  founded. 

Section  4272,  Rev.  Laws  1906,  provides  that 
a  judgment  for  the  payment  of  money  "shaU 
survive,  and  the  lien  thereof  continue,  for 
the  period  of  ten  years  after  its  entry,  and 
no  longer."  Section  4076,  Rev.  Laws  1905, 
provides  that  no  action  shall  be  maintained 
upon  a  judgment  or  decree  of  court  "unless 
begun  within  ten  years  from  the  entry  there- 
of." The  judgment  in  question  was  render- 
ed in  the  year  1890,  but  this  action  was  not 
commenced  until  1906,  15  years  after  its  ren- 
dition, and  is  barred  by  the  statute  just  re- 
ferred to,  unless  the  payment  made  in  1904 
revived  and  continued  the  judgment  in  force. 
Section  4086,  Rev.  Laws  1905,  provides  that: 
"No  acknowledgment  or  promise  shall  be  evi- 
dence of  a  new  or  continuing  contract  suffi- 
cient to  take  the  case  out  of  the  operation  of 
this  chapter,  unless  the  same  Is  contained  in 
some  writing  signed  by  the  party  to  be  char- 
ged thereby ;  but  this  section  shall  not  alter 
the  effect  of  a  payment  of  prindpal  or  in- 
terest" 

Chapter  16  of  the  acts  of  Parliament  of 
the  twenty-first  year  of  James  I  is  the  foun- 
dation of  all  statutes  of  limitations,  both  In 
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England  and  this  country.  That  act  con- 
tained no  exceptions  preventing  the  operation 
of  the  statutes  in  cases  where  a  new  promise 
or  acknowledgment  of  indebtedness,  or  part 
payment,  was  made  by  the  debtor.  The  limi- 
tations of  time  within  which  actions  were  re- 
quired to  be  brought  were  absolute.  On  the 
theory  that  the  statute  created  simply  a  pre- 
sumption of  payment,  or  served  only  to  ex- 
tinguish the  remedy  of  the  creditor,  the 
courts  of  England  Judicially  Ingrafted  there- 
on an  exception  to  the  eiTect  that  a  new 
promise  or  part  payment  of  the  debt  reTlyed 
the  cause  of  action  and  set  the  statute  run- 
ning anew.  This  Interpretation  of  the  law 
led  to  Lord  Tenterden's  act  (9  Geo.  c.  14), 
by  which  it  was  enacted  that  no  new- prom- 
ise should  be  sufBcient  to  take  the  case  out 
of  the  operation  of  the  statute,  unless  in  writ- 
ing signed  by  the  party  to  be  charged;  fur- 
ther providing  that  the  efTect  of  part  payment, 
which  the  courts  had  held  operated  to  revive, 
should  not  be  changed  by  that  enactment. 
The  purpose  of  that  act  was  to  put  a  limi- 
tation upon  the  rule  Ingrafted  upon  the  orig- 
inal statute  by  the  courts,  by  requiring  the 
new  promise,  which  the  courts  held  sufficient 
to  toll  the  statute,  to  be  in  writing.  The 
act  did  not  create  the  rule,  but  simply  recog- 
nized Its  existence  and  limited  or  restricted 
its  application  or  operation.  Thus  the  law 
came  to  tills  count^,  and  a  statute  similar 
to  Lord  Tenterden's  act  Is  found  upon  the 
statute  books  of  nearly  all,  if  not  all,  of  our 
states.  Section  4086,  Rev.  Laws  Minn.  1905, 
was  taken  from  that  act.  The  new  promise  or 
part  payment  has  never,  however,  been  ap- 
plied to  actions  In  tort,  or  those  founded  upon 
specialties.  The  rule  has  been  confined  to 
contracts,  express  or  Implied,  for  the  pay- 
ment of  money.  Where  actions  In  tort  or  Tip- 
on  specialties  are  required  to  be  brought 
within  a  specified  tlmej  no  part  payment  or 
promise  to  pay  will  operate  to  suspend  the 
operation  of  the  statute,  or  remove  the  bar 
when  It  has  once  attached.  Wood  on  Limita- 
tions (3d  Ed.)  {  66.  The  theory  of  the  courts 
in  this  respect  is  that,  as  to  such  obligations, 
the  action  is  not,  and  cannot  be,  founded  up- 
on a  promise,  either  express  or  Implied,  but 
must,  in  the  nature  of  things,  be  either  In 
debt  or  covenant;  therefore  a  new  promise 
or  part  payment  will  not  continue  the  right 
of  action.  The  rule  Is  fully  discussed  In 
Wood  on  Limitations,  8  64  et  seq.,  where 
the  authorities  are  collected  and  referred  to 
The  question  presented  in  the  case  at  bar 
is  whether  a  judgment  for  the  recovery  of 
money  comes  within  the  rule  applicable  to 
part  payment,  and  whether,  when  made,  it 
will  revive  the  Judgment  and  continue  it  in 
force.  It  is  not  at  all  difficult  to  demon- 
strate, theoretically  at  least,  that  a  Judg- 
ment Is  a  contract  Blackstone  makes  the 
statement  in  his  commentaries  that  it  is, 
and  some  of  the  authorities,  following  in 
line  with  his  theory,  have  classed  it  with 
specialties.     8    Blackstone's    Commentaries, 


160;    Sawyer  v.    VUaB,    19   Vt    43.      But  a 
practical  consideration  of  the  questloii.  In  the 
light  of  the  essentials  to  the  existence  of 
valid  contract   relations,   leads  to   tbe   con- 
trary   conclusion.     In    fact,   the    weight  of 
authority,  both  In  England  and  this  coantry, 
is  to  the  effect  that  a  Judgment  Is    not  a 
contract  In  any  proper  sense  of   tbe   term. 
1  Black  on  Judgments,  8 ;  Bldleson  v.  Whitel, 
3   Burrows,   1548;   Morley  v.   Railway    Ca 
146  n.  S.  162,  13  Sup.  Ct  54,  86  L.  Ed.  925; 
Jordan  ▼.  Koblnson,  15  Me.  168;  Wyman  v. 
MltcheU,    1   Cow.    (N.   X.)    816;    O'Brien   v. 
Young,  95  N.  X.  428,  47  Am.  Rep.  64 ;   SmitS 
V.  Harrison,  33  Ala.  706;   Bank   v.   Browiu 
7  Wyo.  494,   53  Pac.  291,  75  Am.   St.   Ref. 
935.    It  is  treated  as  a  contract  for  certain 
purpose^  by  some  of  the  courts,  for  instance, 
in  construing  statutory  provisions  permitting 
several  causes  of  action  arising  upon  con- 
tract to  be  united  in  the  same  complaint 
On  the  other  hand,  it  is  held  not  a  contract 
within    the    meaning    of    the    Constltutloii, 
prohibiting  legislation  impairing  the  obliga- 
tion of  contracts    (Morley  v.   Railway  Co.. 
146  U.  S.  162,  13  Sup.  Ct  54,  36  L.  EJd.  923)  : 
nor  within  the  rule  by  which  the  statutes 
of  limitations  are  tolled  by  a  new  promise  or 
part    paymoit    That    rule    has    been    beld 
distinctly  not  to  apply  to  Judgments.     He- 
CaskiU  y.  McKinnon,  121  N.  C.  192,   28  S:. 
E.  265,  61  Am.  St  Rep.  659;  Taylor  v.  Spivey, 
33  N.  O.  427;  McDonald  v.  Dickson.  87  N. 
C.  404;  Niblack  v.  Goodman,  67  Ind.   174: 
McAleer  v.  Clay  (0.  C.)  88  Fed.  707 ;  Berk- 
son  V.  Cox,  73  Miss.  339,  18  South.  934,  5r> 
Am.    St   Rep.   589;    Hughes   v.   Boone.    114 
N.  C.  54,  19  S.  E  63 ;    Wood  on  Limitations 
(3d  Ed.)  {66;    10  Am.  &  Eng.  Ency.  Iaw. 
289.     An  extended  discussion  of  the  ques- 
tion will  be  found  In  tbe  authorities  cited, 
which  we  do  not  feel  called  upon  to  ret>eat. 
The  case  of  Carshore  v.   Huyck,  6   Barb. 
(N.  Y.)   583,  holding  that  a  Judgment  ma.r 
be  thus  revived  and  continued,  is  criticised 
in  Wood  on  Limitations  as  unsound.     That 
is  the  only  case  to  which  our  attention  lias 
been  called  wherein  It  is  beld  that  tbe  rule 
of  part  payment  does  revive  a  Judgment 
The  question  was  not  involTed  in  the  case  of 
Osborne  &  Co.  y.  Heuer,  62  Minn.  507.  61 
N.  W.  1151,  and  what  was  there  said  on 
the  subject  must  be  treated  as  obiter.    It 
appeared  In  that  case  that  defendant  had 
given  plaintiff  a   promissory  note  for   the 
amount  of   the   Judgment   against    him   be- 
fore the  same   had  become  barred  by  the 
statute,  and  the  action  was  upon  tbe  note, 
not  upon  the  Judgment     The  court  prop- 
erly beld  that  plaintiff  was  entitled  to  re- 
cover; the  note  baying  been  given  as  col- 
lateral,   or    in  payment   of    the    Judgment 
which  was  valid  and  subsisting  at  the  time 
and    constituted   a    sufficient   conslderatiim 
therefor.     It  was  immaterial  In  that  case 
that  the  Judgment  had  become  barred  before 
tbe  action  was  brought  on  the  note.    Tbe 
note  constituted  a  new  and  Indep^ident  ex- 
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preofl  contract,  and  the  contention  that  it 
lapsed  and  became  extinct  at  the  time  the 
Judgment  became  barred  was  not  wnmd. 
There  are  caaee  inrolTlns  the  llmltatioa 
statntes  wherein  It  la  held  that  a  Judgment 
becomes  wholly  functus  oflScio  at  the  end  ot 
10  years,  the  period  within  which  an  action 
most  be  brought  thereon,  and  that  nothing 
short  of  an  action  to  revive  the  same,  or 
scire  facias.  In  those  states  where  that 
remedy  Is  available,  brought  within  the 
time  fixed  therefor,  will  save  it  from  passing 
to  its  final  sleep.  Onr  statutes,  which  pro- 
vide that  absence  from  the  state  by  the  debt- 
or shall  not  be  coonted  In  determining 
whether  an  action  has  become  barred,  was 
held  by  the  Supreme  Court  of  Maine  not  to 
apply  to  actions  upon  Judgments.  Lamber- 
ton  V.  Grant,  94  Me.  608,  48  Atl.  127,  80 
Am.  St  Rep.  416.  But  we  are  not  required 
to  go  to  that  extent  in  the  case  at  bar,  and 
we  express  no  opinion  upon  that  subject, 
but  hold  that  a  Judgment  for  the  recovery 
of  money  does  not  come  within  the  rule  that 
part  payment  revives  and  continues  in  force 
a  contract  obligation  for  the  payment  of 
money. 

It  remains  to  be  considered  whether  the 
part  payment  of  a  Judgment,  either  before 
ot  after  the  same  is  barred  by  the  statute  of 
limitations,  revives  the  debt  upon  which 
the  judgment  was  rendered.  It  is  elementary 
that  a  cause  of  action  is  merged  in  the  Judg< 
ment,  and  upon  the  entry  of  the  Judgment 
the  same  becomes  changed  in  form  and  its 
original  character  wholly  extinguished.  The 
rule  is  stated  in  United  States  v.  LefDer,  11 
Pet  (U.  8.)  86,  9  L.  Ed.  642,  as  follows: 
"If  there  be  any  one  principle  of  law  settled 
beyond  all  question,  it  is  this:  That  when- 
ever a  cause  of  action  in  the  language  of 
the  law,  transit  In  rem  judlcatum,  and  the 
Judgment  remains  in  full  force  and  unre- 
versed, the  original  cause  of  action  is  merged 
and  gone  forever."  Such  is  the  rule  of  all 
the  courts,  so  far  as  our  examination  of  the 
authorities  has  extended.  The  original  cause 
of  action  loses  Its  Identity  and  character 
and  is  changed  and  transformed  into  an- 
other cause  of  action,  a  Judgment  and  it 
can  no  longer  be  made  the  basis  of  another 
action.  Gases  holding  in  harmony  with  this 
view  are:  Davison  v.  Harmon,  66  Minn. 
402,  67  N.  W.  1016;  Bank  v.  Railway  Oa, 
69  Ala.  306;  Brown  v.  West  73  Me.  23; 
Andrews  v.  Varrell,  46  N.  H.  17;  Brigel  ▼. 
Creed  (Ohio)  60  N.  B.  991;  McDonald  t. 
Dickson,  87  N.  C.  404;  20  Am.  ft  Eng.  Ency. 
Law,  S9d.  In  view  of  the  authorities  cited, 
we  are  unable  to  concur  with  the  learned 
trial  court  in  holding  that  the  payment  made 
upon  the  Judgment  here  in  question  could  by 
Implication  be  referred  to  or  operate  to  re- 
vive and  continue  the  original  indebtedness 
and  autnorlze  an  action  to  recover  thereon. 
Whether  the  original  indebtedness,  or  the 
Judgment  after  the  bar  of  the  statnte  has  be- 
come fixed,  oonid  be  made  the  basis  of  an 


express  contract  for  its  payment,  we  do  not 
determine.  No  express  contract  is  shown 
In  this  case,  as  was  shown  In  Osborne  v. 
Heuer,  supra.  The  effect  of  part  payment 
as  an  Implied  promise  to  pay  the  balance 
due  is  alone  involved. 

The  order  appealed  from  is  therefore  re- 
versed, and  the  cause  remanded,  with 
directions  to  the  court  below  to  award  Judg- 
ment tor  def  utdant 


8TATB  V.  HOLIilNOSWOBTH. 
(Supreme  Court  ot  Iowa.     Dec.  11,  1906.) 

1.  FAiin  PanxKBEs— Elements. 

A  false  pretense  is  a  misrepresentation  as 
to  an  existing  fact  or  past  event,  and  not  a  mere 
promise  to  do  something  in  the  future  or  a 
misrepresentation  as  to  something  to  take  place 
in  the  future. 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  S  12.] 

2.  Sauk— InDicncxKT. 

An  indictment  for  false  pretenses  alleged 
that  defendant  represented  he  was  engaged  to 
and  going  to  marry  R.;  that  he  bad  arranged 
to  go  into  business  at  S.,  and  needed  and  would 
nse  in  establishing  the  business  "said  eight  hun- 
dred dollars,"  that  he  would  go  to  S.  and 
establish  the  business,  and  on  July  15^  1903,  he 
and  R.  would  be  married,  whereas,  in  truth  de- 
fendant did  not  intend  to  marry  R.,  was  not 
then  engaged  in  good  faith  to  marry  R.,  had 
not  arranged  to  go  into  business  at  S.,  and  did 
not  need  and  would  not  use  in  establishing  said 
business  $800;  that  he  did  not  intend  to  go 
into  business  at  S.,  and  did  not  go  there  to 
establish  said  business.  Held,  that  defendant's 
representation  that  he  liad  arranged  to  go  mto 
business  at  S.,  coupled  with  the  promises  al- 
leged, constituted  a  false  pretense  so  that  the 
Indictment  was  not  demurrable. 
8.  Saio. 

The  Indictment  was  not  dannrrable  for 
failure  to  allege  the  sex  of  R.;  the  allegations 
being  safficient  to  sustain  a  charge  of  false 
pretenses,  whether  R.  was  a  man  or  a  woman. 

4.    SAM«— iROOnSIBTENT  STATEMENTS. 

The  fact  that  some  of  the  statements  con- 
tained in  aa  indictment  for  &ilse  pretenses  were 
Inconsistent  did  not  render  the  indictment  de- 
murrable; the  state  not  being  required  to 
prove  all  the  representations  and  statements 
alleged. 

Appeal  from  District  Court,  Polk  County ; 
W.  H.  McHenry,  Judge. 

Defendant  was  indicted  for  the  crime  ot 
cheating  by  false  pretenses.  He  demurred 
to  the  indictment  and  his  demurrer  was  sus- 
tained.   The  state  appeals.    AfBrmed. 

C!has.  W.  Mullan,  Atty.  Oen.,  and  Jesse  A. 
Miller,  Ok  Atty.,  for  the  Stata. 

DEEMKR,  J.  The  pretenses  which  it  Is 
alleged  defendant  made  are  as  follows: 
'^hat  he,  the  said  J.  W.  HoUlngsworth  was 
going  to  marry,  and  was  then  engaged  to 
marry,  the  said  V.  "W.  Rockwood;  that  he, 
the  said  J.  'W.  HoUlngsworth,  had  arranged 
to  go  into  business  at  Sioux  Falls,  and  need- 
ed, and  would  use  In  establishing  said  busi- 
ness, said  eight  hundred  dollars;  and  that  be, 
the  said  J.  W.  Hollingsworth,  would  go  to 
Sioux  Falls  and  establish  said  business,  and 
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that  on  Toly  15,  190S,  uld  J.  W.  Hollings- 
worth  and  V.  W.  Rockwood  Tronld  be  mar- 
ried." The  falsity  of  the  statements  is  char- 
ged In  these  words:  "Who-eas,  In  truth  and 
in  fact  the  aforesaid  statements,  pretenses 
and  representations  which  were  then  and 
there  made  by  the  said  J.  W.  HoUlngsworth 
to  the  said  V.  VT.  Bockwood  were  false, 
fraudulent  and  untrue,  that  the  said  J.  W. 
HoUlngsworth  was  not  going  to  mairy  the 
y.  W.  Bockwood,  and  said  J.  W.  HoUlngs- 
worth was  not  then  and  there  in  good  faith 
engaged  to  marry  the  said  V.  W.  Bockwood, 
that  he,  the  said  J.  W.  HoUlngsworth,  had 
not  arranged  to  go  Into  business  at  Sioux 
Falls,  and  did  not  need  and  would  not  use 
In  establishing  said  business  eight  hundred 
dollars,  and  the  said  J.  W.  HoUlngsworth  did . 
not  intend  to  go  Into  business  at  Sioux  Falls, 
and  did  not  go  to  Sioux  Falls  and  establish 
said  business  and  did  not  Intend  on  July  16, 
1903,  to  marry  the  said  V.  W.  Bockwood,  for 
In  truth  and  in  fact  the  said  J.  W.  HoUlngs- 
worth had  married  another  on  the  20th  day 
of  June,  1903,  and  was  then  and  there,  at  the 
time  of  the  making  of  said  false  statements, 
representations  and  ptretenses,  a  married 
man." 

The  demurrer  is  based  upon  the  ground 
that  no  off^ise  was  charged,  and  the  argu- 
ment in  support  of  It,  we  presume,  must  have 
been  that  the  representations  and  statements 
alleged  do  not  amount  to  false  pretenses,  but 
were  nothing  more  than  promises  to  do  an 
act  In  the  future,  or  of  such  a  character  that 
the  prosecutrix  could  not  have  been  deceived 
thereby.  A  pretense  must,  of  course,  be  a 
representation  as  to  an  existing  fact  or  past 
event,  and  not  a  mere  promise  to  do  some- 
thing in  the  future  or  a  representation  as  to 
something  to  take  place  In  the  future.  Yet  a 
promise  to  do  something  In  the  future  may 
be  so  connected  with  a  statement  as  to  an 
existing  fact  as  that  the  statement  of  fact 
only  becomes  effective  because  of  the  prom- 
ise,' and  In  such  cases  the  two  may  be  con- 
sidered together  In  determining  the  character 
of  the  pretense.  State  v.  Tripp,  113  Iowa, 
898,  84  N.  W.  648;  State  t.  Montgomery,  66 
Iowa,  196,  9  N.  W.  120. 

With  these  rules  in  mind,  we  now  go  di- 
rectly to  the  charge.  The  statement  that  de- 
fendant was  going  to  marry  the  prosecutrix, 
Bockwood,  was  merely  a  promise,  and  not  a 
pretense  In  law.  The  allegation  that  he  was 
then  engaged  to  V.  W.  Bockwood  was  as  well 
known  to  him  or  her,  whichever  It  was,  as  to 
him  (defendant).  The  representation  that 
defendant  had  arranged  to  go  Into  business 
at  Sioux  Falls,  and  needed  and  would  use 
the  money  in  establishing  the  business.  In- 
volved, as  we  vlerw  it,  a  pretense,  an  opinion, 
and  a  promise.  And  the  charge  that  he  said 
he  would  go  to  Sioux  Falls  and  establish  the 


buslnen,  and  on  July  15,  1S08,  would  man; 
y.  W.  Bockwood,  was  nothing  more  tbsn  a 
promise  to  do  an  act  or  acts  In  tbe  txttax. 
From  It  all,  however,  we  extract  one  dev 
statement  of  a  present  existing  fact,    to  vti, 
that  defendant  had  then  arranged  to  go  into 
business  at  Sioux  E^lls.    This  statement  !i 
distinctly  negatived  in  the  indlctmait.    Hst^ 
Ing  found  this  fblse  pretense  coapled  wtU 
promises  which  made  it  efCectiye  and  wlilcb 
cannot  be  divorced  from  the  allegations  as  to 
a  present  condition,  the  conclusion  necesaaiilj 
follows  that  the  Indictment  is  Biifflci«it,  and 
not  subject  to  demurrer.    The  false  promise 
was  coupled  with  the  statement  of  fact,  and 
the  two  should  be  considered  together  in  a^ 
riving  at  the  sufficiency  of  the  indictment 
We  cannot  say  as  a  matter  of  law  tfaat  tli* 
statement  was  so  frivolous  that  tbe  proeecs- 
trlx  was  not  deceived  thereby. 
Counsel  for  the  state  suggest  that  the  trial 
court  may  have  sustained  tbe  demnrrer  on 
the  theory  that  tbe  s^  of  y.  W.  Bockwood 
Is  nowhere  alleged  in  the  indictment.     TUS 
we  regard  as  Immaterial,  for  there  Is  enoogb 
charged  to  sustain  the  Indictment,  whether 
Bockwood  be  a  man  or  a  woman.     If  Bock- 
wood be  a  man,  and  defendant  had  repreaent- 
ed  to  him  that  he  bad  arranged  to  go  Into 
business  at  Slonx  FaUs,  needed  money,  and 
would  use  It  In  establishing  the  business, 
which  statements  were  in  fact  untrne.  the 
indictment  would  be  sufficient     Tbe  state 
need  not  prove  all  the  representations  and 
statements  alleged,  and  the  fact  that  they, 
or  some  of  them,  are  Inconsistent,  Is  no  rea- 
son for  sustaining  a  demorm  to  the  Indict- 
ment   State  V.  Tripp,  supra.    It  Is  not  nec- 
essary to  pass  upon  the  question  as  to  wheth- 
er or  not  the  indictment  should  have  charged 
that  y.  W.  Bockwood.  was  an  unmarried  fe- 
male of  marriageable  age;  but,  as  all  state- 
ments with  reference  thereto  were  In  the 
nature  of  prmnlses  and  were  material  only 
where  coupled  with  tbe  statement  of  fact 
no  such  particularity  Is  required  as  when 
the  statement  amounts  in  itself  to  a  pretense. 
By  Intendment  we  might  say  that  the  plead- 
er was  attempting  to  diarge  that  defendant 
was  an  unmarried  man,  when  in  truth  and 
In  fact  he  was  married  and  incapable  of  mak- 
ing a  valid  engagement  or  contract  of  mar- 
riage.   But  we  do  not  sustain  the  indlctmoit 
on  that  ground.    Indeed,  we  should  not  do 
so,  for  indictments  should  contain  plain  and 
concise  statements  of   fact  and  cannot  be 
supported  or  sustained  by  intendment 

Enough  has  been  said  to  indicate  oar  view 
In  the  matter.  The  trial  court  was  In  error 
in  sustaining  tbe  demurrer,  and  Its  ruling 
Is  reversed.  However,  as  defendant  cannot 
again  be  tried  on  this  Indictment  the  Judg- 
ment discharging  the  defendant  must  i» 
affirmed. 
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STATE   ▼.   TATBS. 
(Supreme  Court  of  Iowa.     Dec.  11,  1906.) 

1.  Gbiuiral.  Law  —  Tbial  —  Statements  by 

COUBT— PKEJ  V  DICE, 

In  a  prosecution  for  assault  with  intent 
to  kill,  defendant  claimed  that  he  was  so  drunk 
at  the  time  that  he  was  incapable  of  forming 
an  intent.  After  the  assault  he  went  to  the 
home  of  his  brother,  who,  on  the  appearance 
t  of  the  sheriff,  called  defendant,  saying  that  the 
sheriff  was  lifter  him  and  he  had  better  give 
himself  up.  Defendant,  as  a  witness,  was 
asked  what  he  said  to  his  brother  on  that  occa- 
sion, whereupon  the  court,  in  sustaining  an  ob- 
jection thereto,  remarked  that  there  was  a  good 
deal  of  doubt  whether  any  of  the  evidence  was 
competent  or  not,  addressing  the  remarks  to 
the  question  whether  proof  of  complete  drunken- 
ness could  be  made  In  the  manner  attempted. 
Held,  that  the  court's  remarks  were  harmless 
to  defendant,  the  subject  of  drunkenness  as  a 
defense  having  been  fully  covered  by  the  in- 
structions. 

2.  SAJIB— INBTBUCTIONS— InCONBISTENCT. 

In  a  proaecation  for  assault  with  intent  to 
kill,  defendant  claimed  that  be  was  too  drunk 
at  the  time  to  form  an  intent.  The  court  char- 
ged that  drunkenness  in  itself  was  no  defense, 
but  that,  if  defendant  was  so  completely  intoxi- 
cated that  he  was  incapable  at  the  time  of 
forming  an  intent,  be  could  not  be  found  guilty. 
Another  instruction  charged  that,  if  the  liquor 
had  merely  inflamed  defendant's  passion  while 
be  was  still  able  to  distinguish  right  from  wrong 
and  knew  at  the  time  he  was  doing  wrong, 
drunkenness  would  be  no  defense.  Held,  that 
such  instructions  were  not  objectionable  as  in- 
consistent 

s.  eomioidi^— a88at7i.t  with  intknt  to  kill 
—Defenses— Intoxication  . 

In  a  prosecution  for  assault  with  intent 
to  kill,  the  defense  of  intoxication  is  only  ma- 
terial as  bearing  on  the  issue  of  defendant's 
specific  intent  to  commit  the  crime  charged. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  122.] 

4.  Criminal  Law— DErENSES— Dbunkenness 

— BuBDEN  oi-  Proof. 

Where  defendant  pleaded  drunkenness  as 
a  defense  to  a  prosecution  for  assault  with 
intent  to  kill,  the  burden  was  on  him  to  estab- 
lish his  intoxication  by  a  preponderance  of  the 
«vidence. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  m] 

C  HoHioiDB— Assault  with  IiItent  to  Eii.1. 

— Sklf-Defense — Btibden  of  Pboof. 

In  a  prosecution  for  assault  with  intent 
to  kill,  the  burden  is  on  the  state  to  show  that 
the  defendant  was  not  acting  in  self-defense. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  278.] 

6.  Sam»— Inbtbuctions. 

Where,  in  a  prosecution  for  assault  with 
intent  to  kill,  the  defense  was  predicated  on  the 
sole  ground  of  drunkenness  to  such  an  extent 
that  defendant  at  the  time  of  the  act  charged, 
was  unable  to  form  an  intent,  and  it  appeared 
that  the  assault  was  wholly  unprovoked,  the 
omission  of  the  court  to  charge  on  self-defense 
was  not  error. 

[EJd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  f  626.] 

7.  Cbuhnal  Law  —  Vebdict  —  Included 
Cbimxs. 

In  a  prosecution  for  assault  with  intent  to 
kilt,  the  court  submitted  separate  forms  appro- 
priate to  a  verdict  of  guilty  on  each  of  the  in- 
cluded offenses,  naming  them.  There  was  also 
a  form  for  verdict  of  not  guilty.  The  jury  re- 
turned a  verdict  finding  defendant  guilty  "as 


charged  in  the  Indictment"  Beld,  that  such 
verdict  constituted  a  conviction  of  assault  with 
intent  to  kill,  though  the  charge  specified  in  the 
indictment  involved  a  charge  of  each  of  the 
included  offenses. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  (  2106.] 

8.  Homicide— AssAui^T  wim  Intent  to  Kux 
— ExcEBSiVK  Punishment. 

Where  defendant  committed  a  brutal  un- 

&rovoked  assault  on  prosecutor  with  a  knife 
aving  the  appearance  of  a  hunting  knife,  and 
the  act  indicated  that  defendant  was  a  man  of 
vicious  character,  regardless  of  the  sanctity  of 
human  life,  a  sentence  of  eight  years  in  the 
penitentiary  was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol,  26)  Homicide,  |  731.] 

Appeal  from  District  Court,  Fremont  Coun- 
ty;  W.  R.  Oreen,  Judge. 

The  defendant  was  Indicted  for  the  crime 
of  an  assault  with  Intent  to  commit  murder. 
On  trial  be  was  convicted,  and  he  appeals. 
Affirmed. 

W.  E.  Mitchell,  for  appellant  0.  W.  Mul- 
lan,  Atty.  Oen.,  and  Lawrence  De  Graff,  Asst 
Atty.  Oen.,  for  the  State. 

BISHOP,  J.  As  far  as  necessary  to  be 
stated  in  the  outset,  the  facts  of  the  offense 
charged  were  as  follows :  John  Barfayte,  the 
person  upon  whom  the  assault  was  made,  was 
the  keeper  of  a  restaurant  in  Tabor.  In 
the  early  evening  of  Christmas  Day,  1905, 
the  defraidant  entered  such  restaurant  He 
was  more  or  less  intoxicated,  and  soon  began 
to  make  use  of  profane  and  indecent  language. 
Barhyte  ordered  him  to  leave,  and,  upon  his 
refusal  to  do  so,  took  him  by  the  arm,  led 
him  to  the  door,  pushed  him  out  on  the  steps, 
and  closed  the  door.  Defendant  reopened 
the  door,  when  Barhyte  again  pushed  him 
out  As  Barhyte  turned  to  enter  the  room 
defendant  stabbed  him  in  the  left  side  with  a 
knife.  As  described  by  the  attending  surgeon, 
the  resulting  wound  extended  from  near  the 
edge  of  the  shoulder  blade  down  through  and 
including  part  of  the  axillary  space  under 
the  shoulder,  and  was  about  3V^  inches  in 
length  and  2  inches  in  depth.  The  surgeon 
also  testified  that,  but  for  the  treatment  ap- 
plied, death  might  have  resulted.  After  the 
assault  defendant  went  to  the  home  of  his 
brother  in  Tabor  where  he  was  found  short- 
ly after  midnight  by  the  sheriff  and  arrested. 
On  the  trial  the  fact  of  the  assault  was 
not  questioned  in  evidence;  the  defense 
sought  to  be  established  being  that  defendant 
was  so  far  Intoxicated  that  he  did  not  realize 
what  he  was  doing.  The  further  facts  ma- 
terial to  be  considered  will  be  noticed  as  we 
proceed. 

1.  Lester  Tates,  brother  of  defendant,  an- 
swered the  demand  of  the  sheriff  for  admit- 
tance when  the  latter  appeared  to  make  the 
arrest  Lester  then  called-  defendant  saying 
that  the  sheriff  was  after  him,  and  he  bad 
better  go  and  give  himself  up.  As  a  wit- 
ness on  the  trial,  defendant  was  aSked  by 
his  counsel  what  he  said  to  his  brother  when 
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the  latter  Informed  him  of  the  presence  of 
the  sheriff.  An  objection  by  the  prosecutor 
was  sustained,  the  court  remarking:  "I  have 
a  good  deal  of  doubt  whether  any  of  that 
evidence  Is  competent  or  not,  any  evidence 
whether  he  recollected  It  or  not"  Counsel 
for  appellant  does  not  complain  specifically 
of  the  ruling.  It  Is  the  gist  of  his  contention 
that  the  remarks  made  by  the  court  in  ruling 
were  Improper  and  prejudicial  in  that  the 
effect  thereof  was  to  cast  discredit  on  the 
defense  of  complete  intoxication  sought  to  be 
established.  We  are  not  disposed  to  think 
that  any  such  importance  should  be  attached 
to  the  language  complained  of.  The  remarks 
of  the  court  were  not  addressed  to  the  sub- 
ject of  drunkenness  as  a  defense.  It  Is  evi- 
dent that,  on  the  contrary,  the  court  was 
considering  whether  or  not  proof  of  complete 
drunkenness  could  be  made  out  In  the  way 
in  which  It  was  being  attempted.  Moreover, 
as  we  shall  see  presently,  the  subject  of 
drunkenness  as  a  defense  was  fully  covered 
by  the  Instructions  given  to  the  jury. 

2.  In  the  eighth  instruction,  after  making 
reference  to  the  claim  of  defendant  that  he 
was  drunk  at  the  time  of  the  assault,  the 
court  said:  "On  this  point  you  are  instructed 
that  drunkenness  In  itself  Is  no  defense,  but. 
If  the  defendant  was  so  completely  Intoxicat- 
ed, and  was  In  such  a  besotted  condition,  that 
he  was  Incapable  at  the  time  of  forming  an 
Intent,  then  he  cannot  be  found  guilty,"  etc 
And  again  in  the  ninth  Instruction  it  was 
said:  "If  the  liquor  which  he  claims  to  have 
drank  had  merely  Inflamed  his  passion  and 
caused  him  to  be  quarrelsome  and  abusive, 
while,  at  the  same  time,  he  was  able  to  dls- 
tlngnisb  right  from  wrong,  and  knew  at  the 
time  he  was  doing  wrong,  if  he  did  assault 
Barhyte,  then  drunkenness  would  be  no  de- 
foue."  It  Is  contended  in  respect  of  the  in- 
structions thus  given  that  they  Involve  an  In- 
consistency, the  tendency  whereof  would  be 
to  bring  confusion  Into  the  minds  of  the  Jury. 
Accordingly,  it  Is  said,  there  was  error.  Hie 
contention  Is  devoid  of  merit  By  general 
law  every  man  Is  presumed  to  be  in  posses- 
sion of  his  mental  faculties  until  the  con- 
trary Is  made  to  appear.  Now,  in  a  case  of 
this  kind  the  matter  of  intoxication  becomes 
material  only  as  related  to  the  question  of  in- 
tention— a  specific  intent  being  an  essential 
element  of  the  crime  charged.  Within  com- 
mon knowledge  a  man  becomes  Intoxicated — 
that  is,  drunk — when  be  passes  under  the  in- 
fluence of  alcoholic  liquor.  And  there  are 
degrees  of  Intoxication  varying  all  the  way 
from  slight  stimulation  to  complete  coma.  It 
is  only  at  some  point  along  the  line  between 
the  two  extremes  that  the  loss  of  control  of 
the  mental  faculties  occurs.  It  follows  that 
a  defense  to  a  crime  involving  intention  can- 
not be  established  by  merely  showing  that  the 
perpetrator,  was,  at  the  time.  Intoxicated ;  be 
must  go  farther,  and  make  It  appear  that 
his  intoxication  had  progressed  so  far  as  to 
rob  him  of  his  mental  faculties— and  hence. 


that  he  was  no  longer  capable  of  forming  as 
intent  or  purpose  Stated  In  anotlier  way.  ■ 
man  may  be  drunk,  but  his  respoaiBibUlty  for 
crime  continues  while  he  retains  oontrol  of 
his  mental  faculties  sufficient  to  ajipreciate 
what  he  Is  doing.  This  is  the  tboaght  of  the 
instructions  complained  of,  and  substantially 
the  words.  And  the  doctrine  thereof,  not  oo- 
ly  has  our  present  approval,  but  finds  ample 
support  in  our  former  cases.  State  ▼.  Dono- 
van, 61  Iowa,  369,  16  N.  W.  206:  State  v. 
Desmond,  109  Iowa,  72,  80  N.  W.  214 ;  State 
V.  Pasnau  (Iowa)  92  N.  W.  682;  McCIain  oc 
CrIm.  Law,  {  169. 

3.  It  is  further  complained  of  the  ninth  in- 
struction In  that  therein  the  Jury  iras  told 
that  the  burden  was  on  the  defendant  to 
establish  the  fact  of  his  intoxication  by  a  pre- 
ponderance of  the  evidence  bearing  on  the 
subject  There  was  no  error  In  thl&  Intox- 
ication, like  insanity.  Is,  in  character,  an  affir- 
.matlve  defense.  In  effect  It  confesses  and 
fleeks  to  avoid.  In  snch  cases  the  defendant 
takes  the  burden,  not  of  proving  his  inno- 
cence of  the  crime  charged,  but  of  making 
proof  of  the  special  matter  relied  <m  by  him 
which,  If  established,  would  operate  to  defeat 
the  prosecution.     State  v.  Pasnau,  supra. 

4.  It  Is  said  that  the  trial  court  was  In  er- 
ror for  that  the  Jury  was  not  Instructed  on 
the  law  as  related  to  the  subject  of   self- 
defense.    Without  doubt  it  Is  the  settled  law 
of  this  state  that  the  burden  is  upon   the 
state  to  show  that  a  defendant  on  trial  for 
an  assault  was  not  acting  hi  self-defense. 
State  V.  Shea,  KA  Iowa,  724,  74  N.  W.  687: 
State  V.   Donahoe,  78  Iowa,  486,  43  N.   W. 
297;   State  v.  Cross,  68  Iowa,  180,  28  N.  W. 
62 ;   State  v.  Porter,  34  Iowa,  131.    And  from 
this  it  follows  that  in  a  case  where  the  evi- 
dence— whether  brought  in  by  the  state  or  br 
the  defendant — tends  to  show  that   tbe  act 
charged  may  have  l>een  done  by  the  defend- 
ant In  the  lawful  defense  of  his  person,  it 
would  be  Incumbent  on  tbe  court  to  Instruct 
on  the  subject    Most  certainly  tills  wonld  be 
true  If  request  was  made  therefor.    State  v. 
Shea,    supra.    But  the   mle   la   Intended   to 
have  a  reasonable  application.    It  cannot  be 
extended  so  far  as  to  inclade  a  case  where 
self-defense  Is  not  evoi  suggested  by  tbe  evi- 
dence as  a  grotmd  of  Jostiflcatlon.     Here  the 
defense  Is  predicated  on  the  sole  gronnd  of 
drunkenness  to  such  an  extent  that  defend- 
ant Bt  the  time  of  the  act  charged,  had  no 
control  whatever  over  bis  mental  faculties.  If 
that  were  true,  self-defense  wonld  be  Impos- 
sible, because  necessary  thereto  must  be  not 
only  a  threatened  danger  but  some  degree  of 
mental  conception  In  req>ect  thereof.    And  it 
would  be  absurd  to  charge  a  Jury  that  on 
finding  that  the  defense  of  maital  incapacity 
bad  not  been  made  out  their  inquiry  should 
then  be  directed  to  the  question  of  self-de- 
fense.   And  particalariy  would  this  be  true 
where,  as  In  the  case  before  us,  the  assault 
was  wholly  unprovoked. 

6.  The  verdict  returned  was  la  tbe  follow- 
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Ing  form:  "We,  the  Juiy  And  the  defendant, 
Silas  Yates,  guilty  as  charged  in  the  indict- 
ment." The  point  is  made  that  such  verdict 
<l!d  not  justify  the  court  In  entering  judgment 
n  gainst  the  defendant  as  for  an  assault  with 
Intent  to  murder.  And  this  for  the  reason 
"tbat  the  charge  specified  in  the  indictment 
involved  a  charge  of  each  of  the  included 
offenses.  Counsel  does  not  argue  the  point, 
and  we  shall  dispose  of  it  in  brief.  The 
point  Is  made  in  this  court  for  the  first  time. 
But,  overlooking  that,  it  appears  that  the 
court  below  submitted  forms  of  verdict  to  the 
Jury.  The  first  form  was  that  adc^ted  by  the 
Jury,  and  this  was  followed  by  separate  forms 
appropriate  to  a  verdict  of  guilty  on  each  of 
tbe  Included  otteaaeB,  and  naming  them. 
Xhere  was  then  a  form  for  verdict  of  not 
guilty.  With  this  state  of  the  record  before 
us  the  contention  Is  shorn  of  all  force. 

6.  The  Judgment  imposed  imprisonment  In 
tlie  penitentiary  for  a  term  of  eight  years, 
nnd  It  is  Insisted  that  this  is  excessive. 
We  do  not  think  so.  The  assault  was  commit- 
ted with  a  knife  having  tbe  appearance  of  a 
hunting  knife,  and  It  was  not  only  wholly  un- 
-  provoked  but  altogether  brutal.  The  circum- 
stances thereof  Indicated  that  defendant  was 
a  man  of  vicious  character,  and  altogether  re- 
gardless of  the  sanctity  of  human  life.  He 
may  be  thankful  that  he  was  not  called  upon 
to  face  the  more  serious  charge  of  murder. 
In  view  of  the  record  we  decline  to  Interfere. 

Some  other  matters  are  argued  to  which 
we  have  given  attentlcm  but  find  nothing  re- 
quiring further  discussion. 

Finding  no  error,  and  the  judgment  having 
our  approval,  it  is  affirmed. 


VIAIi  V.  LARSON. 
(Supreme  Court  of  Iowa.     Nov.  14,  1906.) 

1.  SlJk.nDER— Dkbooatort     Stateukkts     Ax- 
FKcriRO  BiTBiHESB— Malice. 

The  making  of  derogatory  statements  with 
reference  to  another  in  regard  to  his  compe- 
tency or  fitness  for  his  trade  or  profession,  is 
slanderous  per  se,  raising  a  presumption  of 
malice. 

[BM.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  |  80.] 

2.  Same— PmvrLEGE— Malice— Instructions. 

Where,  in  an  action  for  slander  consist- 
ing of  derogatory  statements  concerning  plain- 
tiff's repntation  in  his  trade  the  communica- 
tion was  privileged,  an  instruction  that  If  de- 
fondant  bad  reasonable  ground  to  believe  and 
did  honestly  believe  that  -what  he  said  con- 
terming  plaintiff  was  true,  plaintiff  could  not 
recover  but  that  the  burden  was  on  defendant 
80  to  prove,  was  erroneous,  the  burden  of  prov- 
ing malice  being  on  plaintifC. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
t'ol.  32,  Libel  and  Slander,  |g  ISO,  278,  279.] 

3.  Same. 

Where,  in  an  action  for  slander,  the  com- 
munication was  privileged,  proof  oi  the  un- 
truthfulness of  the  statements  would  not  show 
that  they  were  made  maliciously. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  82,  Ubel  and  Slander,  %^  284,  329.] 


4.  Same— EvioENCK. 

In  an  action  for  slander  based  on  a  priv- 
ileged communication,  any  evidence,  showing 
express  malice,  was  competent  on  behalf  of 
plaintiff  and  evidence,  showing  good  faith  on 
the  part  of  defendant,  was  admissible  to  nega- 
tive malice  on  his  part. 

6.   Appeal  —  Bbiefs— Contents  —  Statement 
or  Testimony. 

A  statement  of  the  testimony  of  each 
witness  on  examination,  cross-examination,  re- 
direct examination,  etc,  in  appellant's  argument 
on  appeal  was  not  authorised  by  Supreme  Court 
Rule   54. 

Appeal  from  District  Court,  Hancock  Coun- 
ty; &  H.  Kelley,  Judge. 

Action  to  recover  damages  for  slander. 
There  were  several  counts  In  plaintiff's  pe- 
tition, but  the  issues  as-  to  all  but  two  of 
them  were  withdrawn  from  the  jury,  and  the 
damages  allowed  as  to  one  of  these  were 
remitted  by  plaintiff.  Defendant  appeals 
from  judgment  rendered  against  him  on  the 
verdict  in  plaintiff's  favor  under  the  issues 
raised  on  the  remaining  count  of  the  peti- 
tion.   Reversed. 

John  Hammill  and  J.  J.  Clark,  for  appel- 
lant.   Sennefl  &  Bliss,  for  appellee. 

McCLAIN,  C.  J.  The  evidence  tended  to 
show  that  plaintiff  is  by  trade  a  painter; 
that  defendant  as  a  member  of  the  school 
board  of  the  independent  school  district  of 
Britt  was  asked  by  one  Kleaveland,  who  was 
entering  Into  a  contract  for  the  erection  of 
a  schoolhouse  for  the  independent  district, 
and  who  was  about  to  sublet  a, contract  for 
the  painting,  as  to  plalntlfTs  fitness  for  doing 
tbe  work;  and  that.  In  response  to  this  In- 
quiry, defendant  answered  that  he  thought 
plaintiff  was  not  the  man  the  contractor 
wanted,  and  that  he  could  not  be  relied  upon, 
"as  he  might  use  stuff  there  that  was  not 
called  for  In  the  speclflcatlons."  The  verdict, 
so  far  as  It  was  made  the  basis  of  the  Judg- 
ment, was  for  actual  and  exemplary  dam- 
ages In  the  use  of  such  language  by  defend- 
ant to  Kleaveland  with  reference  to  plain- 
tiff. In  his  fitness  as  a  workman  In  his  trade. 

The  court  Instructed  the  jury  that  the 
communication  was  privileged,  and  if,  at 
the  time  defendant  talked  with  Kleaveland, 
"be  bad  reasonable  grounds  to  believe  and 
did  honestly  believe  that  what  he  said  about 
plaintiff  was  true;  or  if  such  statements 
were,  in  fact,  true,  then  the  plaintiff  is  not 
entitled  to  recover  any  damages  In  this  ac- 
tlcm,  and  if  you  so  find  from  the  evidence 
introduced  upon  the  trial,  your  verdict 
sliou'.d  be  for  the  defendant  The  burden  Is 
upon  the  defendant  to  so  prove."  The  giv- 
ing of  this  Instruction  is  assigned  as  error, 
and  we  think  tbe  assignment  of  error  Is  well 
founded.  Malice  is  presumed  from  the  mak- 
ing by  one  person  of  derogatory  statements 
with  reference  to  another  in  regard  to  his 
competency  or  fitness  for  bis  trade  or  pro- 
fession, and  such  derogatory  language  is 
slanderous  per  se.  Xewell,  Slander  &  Li- 
bel (2d  Ed.)  182,  393.  but.  If  the  communi- 
cation is  privileged,  tbe  imputatton  at  mal- 
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In  fm  negatlTed.  and  the  Injured  party  can 
reooTcr  damages  only  on  proof  that  tlie 
statementa  are  malicious.  The  burden  of 
proTlnc  litis  fact  ia,  under  sucb  drcum- 
stanoea,  iqwn  the  plaintiff.  Nichols  r. 
Baton.  110  Iowa,  609,  81  N.  W.  792,  47  L.  B. 
A.  483,  80  Am.  St  Rep.  319;  Morse  r.  Tlmes- 
BepubUcan  Printing  Co.,  124  Iowa,  707,  722, 
100  N.  W.  867;  Marks  t.  Baker,  28  Minn.  162, 
9  N.  W.  678;  Howard  r.  Dickie,  120  Mich. 
238,  79  N.  W.  191;  Missouri  Pacific  R.  B.  Co., 
T.  Richmond,  73  Tex.  568,  11  S.  W.  655, 
4  L.  B.  A.  280,  15  Am.  St  Bep.  794;  Bradley 
T.  Heath,  12  Pick.  (Mass.)  163,  22  Am.  Dec. 
418;  Lander  r.  Jones  (N.  D.)  101  N.  W.  907; 
Hebner  v.  Great  Northern  B.  Co.  (Minn.)  80 
N.  W.  1128,  79  Am.  St  Rep.  387;  Chaffln  v. 
Lynch,  84  Va.  884,  6  S.  E.  474;  Newell,  Slan- 
der &  Libel  (2d  Ed.)  324,  392.  Proof  of  un- 
tmtlifulness  of  the  statements  would  not 
show  that  they  were  malidouBly  made. 
Howard  v.  DlcUe,  120  Mich.  238,  79  N.  W. 
191;  Cbaffin  v.  Lynch,  84  Va.  884,  6  S.  B. 
474;  Newell,  Slander  &  Libel  (2d  Ed.)  325. 
The  Instruction  in  question  was  therefore 
clearly  erroneous,  for  the  occasion  of  the 
communication  made  by  defendant  was  such 
that  his  derogatory  statements  were  privile- 
ged, and  the  burden  of  proof  was  not  upon 
him  to  show  absence  of  ill  will  or  malice, 
which  would  otherwise  be  Inferred  from  the 
derogatory  character  of  the  statements  alone. 
The  Instruction  was  erroneous  tn  throwing  an 
undue  burden  on  the  defendant  and  for  this 
error  It  will  be  necessary  to  reverse  the  Judg- 
ment 

Many  errors  are  assigned  with  reference  to 
rulings  on  the  Introduction  of  the  evidence, 
but  as  the  same  questions  are  not  likely  to 
arise  if  the  roles  of  law  already  stated  are 
observed  In  the  trial  of  the  case.  It  Is  not 
necessary  to  discuss  them.  Any  evidence, 
tending  to  show  express  malice,  was  compe- 
tent in  behalf  of  the  plaintiff.  Any  evidence, 
tending  to  show  good  faith  on  the  part  of 
defendant  in  making  the  charges  complained 
of,  would  be  admissible  as  negativing  malice 
on  his  part  The  appellant  has  set  out  In 
his  argument  a  statement  of  the  testimony  of 
each  witness  on  examination,  on  cross-ex- 
amination, on  re-direct  examination,  etc. 
This  is  not  autborlced  by  Rule  54,  as  has 
been  pointed  out  In  the  case  of  Wiltsey's 
Will  (decide  at  this  term)  109  N.  W.  776. 

For  the  error  above  Indicated,  the  Judg- 
ment of  the  trial  court  Is  reversed,  and  the 
case  remanded  for  further  proceedings  as  to 
the  count  of  plalntlfTs  petition  on  which  the 
Judgment  was  rendered  ao  far  as  affected  by 
this  appeal. 

Beversed. 


GERMAN  SAVINGS  BANK  v.  FBITZ. 

(Supreme  Court  of  Iowa.    Dec.  11,  1906.) 
1.  SI.AMDKB— Actions— Issues  and  Pkoof. 

Where,  In  an  action  by  a  bank  for  slander, 
conaiating  of  an  imputation  on  Its  credit  no 


oonnecti<Hi  wai  shown  between  tbe  alleged 
slanderous  commanlcatlon  and  a  ■obseqaait  mn 
on  the  bank,  it  was  proper  for  th»  ooort  to 
•ndnde  the  evidence  relating  to  the  mn  aad 
limit  the  lory  to  a  oonaideration  of  ' 
to  the  bank's  boaineaB  reputation. 
2.  Saxb— BxpETinoH  or  Slaitor. 

Where  special  damage*  sustained  br  a 
bank  were  due  to  the  repetition  of  a  elandw 
concerning  Its  credit  by  persona  to  whom  de- 
fendant made  his  statements  derogatoiT  to  the 
bank,  such  rei>etitiona  being  actionable  in  dieot- 
selves,  the  consequences  there<tf  wsa*  not 
cliargeable  to  defendant 

[Ed.  Note. — For  cases  in  point  see  Oent  Dig. 
vol.  82,  Libel  and  Slander,  {  SA] 

S.  Appkai<— Exclusion  or  EvmENOB — Psei- 

UDICE. 

Where,  In  jm.  action  by  a  bank  for  slander, 
the  Jury  returned  a  general  verdict  for  defend- 
ant which  negatived  the  entire  charge  of  slan- 
der, plaintiff  was  not  prejudiced  by  Ute  exdn- 
sion  of  evidence  relating  to  special  damagai 
sustained  by  a  run  on  the  bank. 

[Ed.  Note.— For  cases  in  point  aee  Cent.  Dig. 
vol  8,  Appeal  and  Error,  |  4190.] 

4.  Slandbb— Prithjeob— PiuADiiia. 

Where,  in  an  action  for  slander,  defend- 
ant pleaded  facts  on  which  he  relied  to  ahov 
that  the  communication  was  privileged,  and 
also  alleged  tliat  the  words  were  spoken  with- 
out malice  and  in  good  faith,  the  defense  of 
privilege  was  sufficiently  raised. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  |  256.] 

5.  Sauk— Malice— Bttbder  or  Paoar. 

Where,  in  an  action  for  slander,  defendant 

f)roved  that  tbe  words  were  spoken  on  a  priv- 
leged  occasion,  the  burden  was  oa  plaintiff  to 
show  actual  malice. 

[Ed.  Note.— For  cases  in  point,  see  (Tent  Dig. 
vol.  32,  Ubel  and  Slander,  i(  150,  27&] 

6.  TBIAIr-STATEUENT   Or   ISSCTES. 

Where,  in  an  action  for  alander,  the  whole 

?ue8tion  of  privilege  pleaded  was  submitted  and 
nlly  explained  to  the  jury,  the  court's  bUlore 
to  refer  to  the  issue  of  privilege  whil0  statiiig 
the  issues  in  the  case  hi  its  opening  instruction 
was  not  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Trial,  H  613.  704,  706,  708.] 

Appeal  from  District  Court  Bremer  Coun- 
ty;   Clifford  P.  Smith,  Judge. 

Action  to  recover  damages  for  the  slander 
of  plaintiff  bank  by  defendant  in  taXeeij  and 
maliciously  speaidng  concerning  It,  words 
Intended  to  convey  the  Impression  that  It 
was  financially  unsound,  and  causing  Injury 
to  its  gfood  name,  and  the  withdrawal  of 
deposits  to  Its  pecuniary  damage.  There 
was  a  verdict  for  the  defendant  and  plaintiff 
appeals.     Affirmed. 

Sager  ft  Sweet  for  appellant  Hngemann 
ft  Farwell,  for  appellee. 

McCLAIN,  C.  J.  The  defendant  was  mu- 
tually Interested  with  one  Tonne  and  one 
Ganske  in  the  Fremont  Creamery  Company, 
which  had  a  deposit  in  the  plaintiff  bank, 
and,  having  been  told  that  the  bank  was 
unsound,  he  communicated  this  information 
as  of  his  own  knowledge  to  Tmme  and  Gan- 
ske, advising  that  the  funds  of  the  creamery 
company  be  withdrawn  from  deposit  On 
the  very  day  on  which  these  communications 
were  made^  a  mn  on  tba  bank  was  coat- 


Digitized  by 


Google 


Iowa) 


HANCOCK  T.  HANCOCK. 


1009 


menced,  whlcb  resulted  in  the  witbdraval  of 
about  $7,000  of  deposits,  and  plaintiff,  alleg- 
ing the  falsity  and  maliciousness  of  de- 
fendant's statements,  sought  to  recover  In 
this  action  for  damages  to  Its  business  repu- 
tation, and  also  for  special  damages  by  way 
of  loss  of  Interest  on  the  deposits  withdrawn, 
which  It  could  and  would,  in  the  ordinary 
course  of  business,  have  loaned  out  at  a 
profit 

1.  The  trial  court  ruled  out  all  evidence 
as  to  the  withdrawal  of  deposits,  and,  by 
instructions,  limited  the  Jury  to  the  con- 
sideration of  tbe  injury  to  the  business  repu- 
tation of  the  bank,  and  this  Is  the  principal 
ground  of  complaint  on  the  part  of  the  ap- 
pellant. An  examination  of  the  record,  how- 
ever, shows  that  there  was  no  evidence  what- 
ever amnecting  the  withdrawal  of  the  de- 
posit which  plaintiff  attempted  to  show,  with 
the  words  spoken  by  defendant  Tonne  and 
Qanske,  as  witnesses,  denied  the  repetition  by 
them  to  others  save  in  two  or  three  specific 
Instances,  and  there  is  no  evidence  that  either 
tbe  funds  of  the  creamery  company  or  the 
funds  of  Tonne  or  Oanske,  or  the  funds  of 
any  person  to  whom  Tonne  or  Oanske  had 
communicated  the  information  which  defend- 
ant purported  to  give  them  with  reference 
to  the  condition  of  the  bank  were  withdrawn. 
No  connection  Is  shown  between  the  alleged 
slanderous  communication  and  the  withdraw- 
al of  funds,  and  it  was  proper,  therefore, 
that  the  court  should  exclude  tbe  evidence 
relating  to  the  general  withdrawal  of  funds 
from  the  bank,  and  limit  the  Jury  to  the  con- 
sideration of  damages  to  Its  business  reputa- 
tion. The  statements  made  by  defendant 
were  based  on  statements  made  to  him  by 
others,  and  the  run  on  the  bank,  which  com- 
menced on  the  day  on  which. defendant  is  al- 
leged to  have  made  the  defamatory  state- 
ments may  with  as  much  reason  be  attrib- 
uted to  what  others  had  said  as  to  what 
was  said  by  defendant.  When  defendant 
specifically  showed  that  the  statements  made 
by  him  had  not  been  communicated  to  oth- 
ers who  withdrew  their  funds,  he  negatived 
any  causal  connection  between  bis  defama- 
tory statements  and  the  run  on  the  bank 
for  which  specific  damages  were  claimed. 
Tbe  case  is  not  analogous  to  Hollenbeck  v. 
BIstlne,  105  Iowa,  488,  75  N.  W.  355,  67  Am. 
St  Rep.  306,  and  Morse  v.  Times-Republican 
PrinthJg  Co.,  124  Iowa,  707,  100  N.  W.  867, 
for  in  those  cases  the  connection  between 
the  damage  shown  and  the  slanderous  or 
libelous  words  was  established,  and  not  left 
to  mere  Inference.  If  the  damages  to  the 
bank  were  due  to  the  repetition  of  the  slan- 
der by  persons  to  whom  defendant  made  his 
statements,  those  repetitions  were  in  them- 
selves actionable,  and  the  consequences  of 
such  repetitions  were  not  chargeable  to  de- 
fendant Prime  v.  Bastwood,  45  Iowa,  640; 
Zurawskl  v.  Relchmann,  116  Iowa,  388,  90 
N.  W.  69.  More  than  this.  If  tbe  words  spok- 
109  N.W.— 64 


931  were  privileged,  and  this  was  a  question 
submitted  to  the  Jury,  and  did  not  constitute 
slander,  then  there  should  be  no  recovery  of 
special  damages;  and  tbe  general  verdict 
for  defendant  negatived  the  entire  charge 
of  slander  so  that  the  exclusion  of  evidence 
relating  to  special  damages  and  the  with- 
drawal of  any  such  question  from  the  Jury, 
could  not  have  been  prejudicial  to  the  plain- 
tiff. Mayne  v.  Council  Bluffs  Savings  Bank, 
80  Iowa,  710,  46  N.  W.  1067;  Boseuberger 
V.  Marsh,  108  Iowa,  47,  78  N.  W.  837. 

2.  Defendant  sought  to  rely  upon  the  de- 
fense of  privilege,  and  that  defense  was  sub- 
mitted to  the  Jury.  But  it  Is  contended  for 
appellant  that  no  such  defense  was  pleaded. 
In  this,  counsel  is  evidently  in  error.  In 
divisions  of  defendant's  answer  the  facts  re- 
lied on  as  constituting  privileges  were  spe- 
cifically stated,  and  It  is  alleged  that  the 
words  were  spoken  without  malice  and  In 
good  faith.  It  was  not  necessary  for  defend- 
ant to  specifically  confess  and  avoid.  The 
defense  of  privileges  goes  to  the  cause  of 
action  itself.  If  tbe  words  spoken  were 
privileged,  then  plaintiff  has  no  ground  of 
recovery  unless  they  were  spoken  malicious- 
ly, and  with  the  purpose  of  injuring  plain- 
tiff, rather  than  in  the  good-faith  exercise 
of  defendant's  privilege;  and  the  burden  of 
proof  to  show  actual  malice  was  on  the 
plaintiff.  If  the  privileged  occasion  was  prov- 
en. Vial  V.  Larson  (decided  at  the  present 
term)  109  N.  W.  1007.  The  question  of  privi- 
lege was  properly  submitted  to  the  Jury, 
and  the  verdict  for  defendant  is  conclusive 
on  that  question.  It  is  claimed,  however, 
that  the  issues  were  not  fully  stated  in  the 
instructions.  It  is  true  that  in  the  opening 
paragraph  the  court  did  not  explain  the  issue 
as  to  privilege,  but  in  a  subsequent  instruc- 
tion the  whole  matter  was  submitted  with 
full  explanation,  and  the  Jury  could  not  have 
failed  to  understand  what  the  issue  in  this 
respect  was.  Any  failure  of  the  court  in 
the  opening  paragraph  to  explain  the  nature 
of  the  defense  was  in  nowise  prejudicial  to 
the  plaintiff. 

We  discover  no  error  in  tbe  trial  of  the 
case  which  could  have,  in  any  way,  been 
prejudicial  to  the  plaintiff  in  establishing  its 
rights  to  recover,  and  the  Judgment  of  the 
trial  court  Is  therefore  affirmed. 


HANCOCK  V.  HANCOCK. 

(Supreme  Court  of  Iowa.    Dec  11,  1906.) 
1.   APPEAL— Decisions  Review ABLit— Amount 

In  Oontbovebsy. 

Under  Code,  §  4110,  preventing  appeals  in 
causes  where  tbe  amount  in  controversy,  "as 
shown  by  the  pleadine,"  does  not  exceed  SlOO, 
except  on  certificate  of  the  trial  judge,  in  fizlBg 
the  appellate  jurisdiction,  the  amount  In  con- 
troversy is  to  be  determined  from  the  pleadings 
and  not  from  the  judgment 

[E]d.  Note.— For  cases  m  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Brror,  (  256.] 
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2.  Husband    and    Wife— Sepabate    Main- 
tenance— Tempobabt  Alimony. 

It  waa  error  to  order  that  defendant  in  a 
■nit  for  separate  maintenance  should  not  be 
permitted  to  defend,  except  upon  payment  of 
temporary  alimony,  where  there  waa  no  show- 
ing  as  to  defendant's  property  except  as  made 
by  the  petition,  its  amendments,  and  the  ap- 
plication for  tmporary  alimony. 

S.  Sake— SuFFiciENCT  of  Showing. 

Allegations  of  a  petition  and  its  amend- 
QieDts  in  a  suit  for  separate  maintenance  and 
of  an  application  for  temporary  alimony,  show- 
ing desertion  of  the  wife  without  reasonable 
cause,  that  she  had  no  means  of  supporting  her- 
self and  child  except  by  her  personal  earnings, 
that  ill  health  prevented  her  from  working, 
that  the  husband  had  personal  property  worth 
$600,  and  an  intcrrest  in  land,  were  sufficient 
to  sustain  an  order  for  $75  temporary  alimony, 
though  such  allegations  were  denied  by  the 
husband's  answer. 

Appeal  from  District  CJourt,  Allamakee 
County;    L.  BT.  Fellows.  Judge. 

Suit  In  equity  for  separate  maintenance. 
An  application  for  temporary  alimony  and 
suit  money  waa  filed  before  the  defendant 
answered  and  the  court  allowed  the  same 
in  the  sum  of  $7S,  and  ordered  that  the  same 
be  paid  wltbln  a  certain  time,  and  that 
such  payment  be  a  condition  precedent  to  any 
defense  in  the  case.  The  defendant  appeals 
from  the  order  as  an  entirety.  Affirmed  In 
part,  and  reversed  In  part. 

William  S.  Hart,  for  appellant  E.  R.  Otis 
and  D.  J.  Murphy,  for  appellee. 


SHERWIN,  J.  The  petition  was  filed  De- 
cember, 1902,  alleging  the  marriage  of  the 
parties  in  April  of  the  same  year,  and  that 
the  defendant  deserted  plaintiff  Immediately 
thereafter  without  reasonable  or  just  cause 
therefor,  and  that  ever  since  said  desertion  he 
has  wholly  neglected  and  refused  to  support 
the  piaintitr  or  contribute  anything  thereto. 
The  petition  further  alleges  that  the  plain- 
tiff has  no  means  of  supporting  herself  and 
child  except  by  her  personal  earnings  and 
that  her  health  Is  such  that  she  Is  not  able 
to  woric,  and  that  the  defendant  has  property 
subject  to  execution.  In  September,  1903, 
and  again  In  September,  1904,  the  plaintiff 
filed  amendments  to  her  petition;  in  the 
latter  alleging  that  the  defendant  was  the 
owner  of  personal  property  of  the  value  of 
more  than  $500,  and  of  an  Interest  in  real 
estate  situated  in  Allamakee  county.  Fol- 
lowing this  last  amendment  an  application 
for  temporary  alimony  and  suit  money  was 
made,  repeating  in  substance  the  allegations 
of  the  petition  and  amendments  thereto  re- 
lating to  the  defendant's  property.  In  De- 
cember, 1904,  the  defendant  answered,  ad- 
mitting the  marriage  and  one  or  two  other 
formal  parts  of  the  petition,  but  denying  all 
of  the  other  allegations  of  the  petition  and 
amendments  thereto.  In  April,  1905,  the 
court  entered  the  order  appealed  from. 

Hhe  appellee  makes  the  point  that  this 


coturt  cannot  review  the  aiiec  of  tlie  trial 
court  granting  temporary  alimony  for  the 
reason  that  the  amount  ordered  paid  Is  less 
than  $100  and  there  is  no  certificate  of  the 
trial  judge  as  required  by  section  4110  of 
the  Code.  There  Is  no  merit  in  the  appellee's 
position.  The  amount  allowed,  or  the  amount 
of  the  judgment  does  not  necessarily  deter- 
mine the  amount  in  controversy.  The  stat- 
ute provides  "that  no  appeal  shall  be  taken 
in  any  cause  In  which  the  amount  in  con- 
troversy between  the  parties,  as  shown  by 
the  pleadings,  does  not  exceed  $100."  We 
have  held  under  this  statute  that  the  amount 
in  controversy  is  to  be  determined  from  the 
pleadings  and  not  from  the  judgment  Ful- 
lerton  V.  Railway  Co.,  101  Iowa,  156,  70 
N.  W.  106;  Bank  T.  Bourdelais,  100  Iowa, 
497,  80  N.  W.  668.  When  the  amount  In 
controversy  appears  by  the  pleadings  to  ex- 
ceed $100,  an  appeal  may  be  taken  to  this 
court  without  a  certificate  of  the  trial  Judge. 
Ormsby  v.  Nolan,  69  Iowa,  130,  28  N.  W. 
Q69.  The  petition  and  the  amendments  there- 
to clearly. show  that  the  plaintiff  claims  of 
the  defendant  an  amount  largely  In  excess 
of  $100,  and  it  is  clear  that  we  have  Juris- 
diction of  the  case  on  appeal. 

No  showing  other  than  that  made  by  the 
petition  and  its  amendments,  and  by  the  ap- 
plication for  temporary  alimony  was  made 
with  reference  to  the  defendant's  property  or 
the  condition  thereof.  It  is  manifest  there- 
fore, that  the  court  erroneously  ordered  that 
the  defendant  should  not  be  permitted  to 
interpose  his  defense  to  the  action  ^cept 
upon  payment  of  the  amount  allowed  as 
alimony.  The  question  presented  by  this 
record  on  this  branch  of  the  case  Is  not  a 
new  one  In  this  state.  In  Peel  v.  Peel,  SO 
Iowa,  524,  the  precise  question  was  consider- 
ed and  determined  adversely  to  the  appellee's 
contention.  The  only  possible  distinction 
that  can  be  made  between  the  Peel  Case  and 
this  one  lies  in  the  fact  that  In  the  former 
the  action  was  for  a  divorce  and  alimony, 
while  In  the  instant  case  the  suit  is  for 
separate  maintenance  and  alimony.  There 
is  In  fact  no  difference  In  the  principle  gov- 
erning the  two  cases.  S^arate  mainteoance 
is  allowed  only  upon  a  showing  which  would 
authorize  the  court  to  grant  an  absolute 
divorce.  If  any  distinction  were  possible, 
it  would  necessarily  operate  against  the  con- 
tention of  the  appellee,  because  in  this  suit 
the  ground  on  which  separate  maintenance 
is  predicated  is  desertion,  and  hence  the  only 
real  question  entering  Into  the  Judgment  is 
a  question  of  the  defendant's  liability  for. 
and  ability  to  furnish,  such  support  In 
the  Peel  Case,  supra,  the  wife  was  the  plain- 
tiff, and  the  order  was  made  requiring  the 
husband  to  pay  her  temporary  alimony.  The 
order  was  not  complied  with,  and,  there- 
after, the  defendant's  answer  was  stricken 
because  thereof.  We  held  the  order  erro- 
neous, and  said:    "It  does  not  follow,  as  a 
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matter  of  course,  tbat  a  defendant  la  guilty 
of  an  Intentional  contempt  of  the  court's 
authority  by  failure  to  pay  the  money  as 
required  by  the  order  of  the  court.  Misfor- 
tune, mistake,  inability  arising  from  disease 
of  mind  or  body  or  from  poverty.  If  shown 
as  a  reason  of  nonsupport,  would  surely  have 
purged  the  defendant  from  contempt"  We 
further  held  In  the  same  case  that,  If 
the  defendant  was  not  In  contempt  under  the 
circumstances  there  shown,  there  was  no 
ground  upon  which  a  Justification  of  the 
order  to  strike  could  be  based.  In  other 
words,  In  cases  of  this  kind,  a  party  can  on- 
ly be  denied  the  right  to  prosecute  his  ac- 
tion. If  the  plaintiff,  or  to  defend,  if  the 
action  be  brought  against  him,  where  It  ap- 
pears to  the  court  tliat  lie  la  In  contempt  for 
not  complying  with  an  order  for  alimony. 
Following  the  Peel  Case,  we  held  In  Bally  v. 
Bally,  69  Iowa,  77,  28  N.  W.  443,  that  the 
enforcement  of  a  decree  for  alimony  depends 
to  some  extent  upon  the  statute  and  said: 
"It  Is  provided  by  the  statute  that  judgments 
or  orders  requiring  the  payment  of  money 
or  the  delivery  of  the  possession  of  prop- 
erty are  to  be  enforced  by  execution.  Obedi- 
ence to  those  requiring  the  performance  of 
any  otba  act  is  to  be  coerced  by  attachment 
for  contempt"  And  we  held  that  the  defend- 
ant could  not  be  deprived  of  his  right  to  de- 
fend the  action  because  of  his  failure  to 
comply  with  the  order  for  alimony.  The 
same  rule  was  followed  in  Allen  v.  Allen, 
72  Iowa,  602,  84  N.  W.  803.  It  is  said  by 
the  appellee,  however,  tbat  the  courts  have 
the  Inherent  right  to  punish  a  failure  to 
comply  with  an  order  for  alimony  whenever 
it  shall  appear  that  the  party  so  ordered  is 
contumacious.  It  is  undoubtedly  true  that 
such  has  been  the  holding  in  some  jurisdic- 
tions; but  that  question  is  not  now  before 
as  for  consideration,  for  here  the  order  grant- 
ing the  alimony  was  coupled  with  the  con- 
dition of  which  complaint  Is  made,  and  there 
was  absolutely  no  showing  that  the  plaintiff 
could  not  or  would  not  comply  therewith; 
bence  it  cannot  be  said  that  the  defendant 
was  contnmaclonB  or  in  contempt  The  ap- 
pellant contends  tbat  the  order  for  alimony 
should  not  have  l}een  made  because  of  the 
insufficiency  of  the  showing  therefor.  It 
may  be  conceded  that  the  showing  is  not 
a  strong  one,  and  yet  we  think  there  is  suffi- 
cient In  the  pleadings  and  In  the  applica- 
tion for  alimony  to  warrant  the  allowance, 
notwithstanding  the  denial  of  the  defendant 
answer.  As  we  understand  the  record,  no 
specific  objection  was  made  to  the  applica- 
tion. 

The  order  allowing  alimony  in  the  sum  of 
$75  win  stand  affirmed.  In  all  other  re- 
spects. It  Is  reversed,  and  the  case  is  re- 
manded for  proceeding^  not  inconsistent  with 
this  opinion. 

Affirmed  in  part  and  reversed  in  part 


8TATH  V.  BROWN. 
(Supreme  Court  of   Iowa.     Dee.   11,   1006.) 

1.  Cbuinal  Law  —  Appeal  —  Pbisbntatioh 
OP  QnssTion  Below— Objeotioiis— Indict- 
ment. 

Questions  aa  to  the  sufficiency  of  an  in- 
dictment cannot  be  raised  for  the  first  time  on 
appeal,  anleaa  the  indictment  is  so  defective 
as  to  charge  no  oSenae. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  }  2ffi27.] 

2.  Same— DuPLicnr. 

An  objection  to  an  indictment  on  the  ground 
of  duplicity  cannot  l>e  made  for  the  first  time 
on  appeal. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  2628.] 

3.  INTOZICATTNO  LiQVOBS— PBOSXCCTIOIt— iH  ■ 
DICTMENT — SUPPIOIENCT. 

Code,  I  2424,  provides  that  in  any  in- 
dictment for  a  violation  of  the  liquor  law,  it 
shall  be  sufficient  to  set  forth  the  substance 
of  the  violation,  and  not  necessary  to  negative 
any  exception  which  may  be  a  proper  CTOund  of 
defense.  Held  that  on  a  prosecut'on  for  main- 
taining a  liqnor  nuisance,  it  is  not  neressary 
for  the  indictment  to  allege  that  the  liquors 
were  sold  or  kept  in  violation  of  law. 

4.  Cbiminal  Law— Tbiai>— Failubb  to  In- 
DOBSE  Naues  of  Witnesses. 

Where,  on  a'  prosecution  for  maintaining 
a  liquor  nuisance,  a  notice  that  certain  witness- 
es would  be  produced  was  duly  served  by  the 
sheriff,  it  was  proper  to  permit  them  to  testify, 
though  their  names  were  not  indorsed  on  the 
back  of  the  indictment. 

[Eid.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.   14,  Criminal   Law,   {{   1409-1419.] 

6.  Same— Reception    of   Bvidbrob  —  Pbovi- 

SIONAL    AnUISSION. 

Where,  on  a  prosecution  fox  maintaining 
a  liquor  nnisance,  evidence  was  introduced 
which  was  competent  had  it  t>een  followed  up, 
but  the  state  neglected  to  make  the  connection, 
and  the  testimony  was  withdrawn  during  the 
trial  and  in  the  formal  charge,  there  was  no 
error. 

6.  Intoxicatiko  LiquobS— Pebmit  to  Sell- 
Duration. 

Code,  S  2392.  provides,  in  relation  to  the 
issuance  of  permits  for  the  sale  of  liquor,  that 
the  clerk  of  the  court  ((ranting  the  permit  shall 
issue  a  permit  to  the  applicant  which  shall 
specify,  among  other  things,  the  length  of  time 
that  it  shall  be  in  force.  Beld  that  where  an 
order  granting  a  permit  provided  that  it  should 
be  in  force  a  certain  length  of  time,  the  fact 
that  the  permit  issued  by  the  clerk  stated  that 
the  right  to  sell  was  to  continue  until  the 
permit  was  revoked,  or  so  long  as  the  applicant's 
registration  as  a  pharmacist  was  In  effect,  was 
no  protection  to  the  applicant  in  selling  liqnor 
after  the  time  limited  in  the  court's  order. 

Appeal  from  District  Court  Harrison 
County;  O.  D.  Wheeler,  Judge. 

Indictment  for  maintaining  a  liquor  nui- 
sance. Verdict  and  judgment  of  guilty,  and 
defendant  appeals.     Affirmed. 

J.  S.  Dewell,  for  appellant  06as.  W.  Mul- 
len, Atty.  Q&n.,  and  Lawrence  De  Graff, 
Asst  Atty.  Gen.,  for  the  State. 

DEEMER,  J.  The  Indictment  charges  that 
defendant  did  continue  and  use  a  building 
erection  and  place  with  Intent  and  for 
the  purpose  then  and  there  and  therein  to 
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sell  and  keep  for  aale  Intoxicating  Uquoni, 
to  wit:  Whisky,  alcobol,  and  brandy,  and 
did  then  and  there  In  said  building  erection 
and  place,  sell  and  keep  the  same  for  sale 
contrary  to  and  In  violation  of  law.  While 
defendant  did  not  In  the  lower  court  chal- 
lenge the  Bufficlency  of  the  Indictment,  he 
now  contends  that  It  Is  Insufficient,  because  It 
does  not  charge  that  he  maintained  or  used 
the  place  with  Intent  and  for  the  purpose  of 
keeping  for  sale  therein  intoxicating  liquor 
contrary  to  law,  and  does  not  allege  that  In 
the  building  or  place  he  sold  the  liquor  with 
Intent  to  sell  the  same  contrary  to  law.  Un- 
less the  indictment  Is  so  fatally  defective  as 
to  charge  no  offense  against  our  laws,  defend- 
ant is  In  no  position  to  avail  himself  of  the 
point  relied  upon,  for  he  is  raising  the  ques- 
tion for  the  first  time  in  this  court  State 
V.  Potter,  28  Iowa,  554;  State  v.  Daniels,  90 
Iowa,  481,  58  N.  W.  881.  The  exact  points 
made  against  the  Indictment  are  that  the 
first  part  of  it  does  not  allege  that  defend- 
ant kept  the  place  with  Intent  to  keep  or 
sell  liquors  contrary  to  law;  and  that  In 
the  second  part  there  is  no  allegation  that 
defendant  intended  to  sell  the  liquors  con- 
trary to  law.  One  other  proposition  is  that 
the  Indictment  is  bad  for  duplicity.  Mani- 
festly this  point  cannot  be  made  for  the  first 
time  In  this  court,  so  that  we  return  to  the 
two  objections  above  stated.  Little  time 
need  be  given  this  matter  for  in  State  r. 
.Tordan,  39  Iowa,  387,  it  is  expressly  held 
that  it  is  not  necessary  to  allege  that  the 
liqnors  were  sold  In  violation  of  law  or  kept 
In  violation  of  law.  The  keeping  of  Intoxlr 
eating  liquors  for  sale  or  the  sale  of  such 
liquors  within  the  state  is  In  Itself  unlawful, 
unless  the  party  thus  keeping  or  selling  is 
specially  authorized  to  sell  the  same,  and 
such  authority  need  not  be  negatived  tat  the 
indictment  See,  also.  State  v.  Collins,  11 
Iowa,  141 ;  and  section  2424  of  the  Ck>de 
with  Its  annotations.  The  indictment  Is  not 
vulnerable  to  the  attack  now  made  upon  it 

2.  Two  witnesses,  whose  names  it  Is  claim- 
ed were  not  indorsed  upon  the  back  of  the 
Indictment  gave  testimony  against  the  de- 
fendant It  affirmatively  appears  that  as  to 
one  witness  there  was  no  ruling  by  the  trial 
court,  and  no  exertion  taken.  As  to  the 
other,  the  objection  made  to  the  witness' 
testimony  shows  that  defendant  had  been 
served  with  notice  that  the  witness  would  be 
produced.  Moreover  the  record  shows  a  no- 
tice that  both  witnesses  would  be  produced 
which  notice  was  duly  served  by  the  sherlCF. 
The  notice  was  anfflcient  to  Justify  the  in- 
troduction of  the  testimony.  State  v.  Bern- 
stein, 99  Iowa,  5.  68  N.  W.  442. 

8.  Other  complaints  with  referoice  to  the 
testimony  given  by  these  and  other  witnesses 
are  without  merit,  for  the  reason  that  the 
testimony  was  withdrawn  by  the  court,  not 
only  in  Its  formal  charge,  but  also  during  the 
trial.    The  testimony  when  Introduced  was 


competent,  had  It  been  ftollowed  vp,  but  the 
state  neglected  to  make  the  cooaectlon,  and 
the  testimony  was  withdrawn.  Tbere  was 
no  error  here. 

4.  It  seems  that  defendant  was  a  register- 
ed pharmacist,  and  that  he  also  had  procured 
a  permit  from  the  district  court  to  sell  in- 
toxicating liquors.  This  permit  was  granted 
September  5,  1900,  and  the  district  court 
Instructed  that  It  expired  September  5. 
1903,  and  that  during  the  year  1904.  when 
defendant  Is  charged  with  having  kept 
and  sold  intoxicating  liquors,  he  had  no 
right  to  do  so.  Of  this  complaint  Is  made. 
It  appears  from  the  record  of  the  court 
granting  defendant  a  permit  that  it  was 
to  continue  for  three  years  from  and  af- 
ter September  6,  1800.  The  permit  rec- 
ord, and  all  the  court  records  which  tlie 
clerk  was  authorized  and  required  to  keep 
under  section  2393  of  the  Code,  show  that 
the  permit  was  limited  to  three  years.  The 
permit  delivered  to  defendant  under  section 
2392  of  the  Code  contained  no  limitations  as 
to  time,  save  that  the  right  to  sell  was  to 
continue  so  long  as  defendant's  certificate 
of  registration  as  a  pharmacist  was.  In  ef- 
fect, or  until  the  permit  was  otherwise  re- 
yoked,  according  to  law.  Section  2382  re- 
quires that  the  permit  state  the  length  of 
time  the  same  shall  be  in  force.  The  grant- 
ing of  a  permit  under  oar  statutes  is  a 
Judicial  act,  r^Msed  in  the  district  courts 
of  the  state,  and  not  a  mere  ministerial  or 
administrative  duty  of  the  clerks  of  said 
courts.  The  real  permit  is  the  order  of  tlie 
court  granting  it,  and  the  cleik,  in  executing 
the  permit  which  is  given  to  the  pharmacist, 
has  no  right  to  change  or  modify  the  order 
of  the  district  court  If  he  does  so  his 
mistake  will  not  protect  the  pharmacist  To 
hold  otherwise  would  place  it  in  tlw  poww 
of  clerks  of  the  court  to  Issue  permits  bind- 
ing upon  the  state.  This,  of  course,  should 
be  avoided,  and  the  law  itself  clearly  takes 
from  such  officials  the  right  to  modify  the 
order  made  by  the  court  in  granting  the 
permit  The  permission  Is  to  be  found  in  the 
court's  order  and  not  in  the  paper  issued  to 
the  pharmacist  If  this  were  not  the  role  a 
clerk  might  bind  the  state  by  mistake  or  In- 
advertence or  through  collusion  and  fraud. 
There  Is  no  doubt  whatever  that  the  permit 
granted  by  the  court  In  this  case  was  limited 
to  the  term  of  three  years,  and  the  clerk  did 
not  and  could  not  extend  it  by  issuing  a 
certificate  to  the  defendant  not  so  limited. 
There  Is  much  ground  for  saying  that  the 
permit  issued  to  defoidant  under  section 
2392  of  the  Code  was  void  In  toto,  for  the 
reason  that  it  did  not  state  the  length  of 
time  It  should  be  in  force.  But  as  there  was 
In  fact  a  permit  granted  him  by  the  court 
for  the  term  of  three  years,  it  la  not  neces- 
sary to  pass  upon  the  sufficiency  of  the  paper 
issued  to  defendant  The  permit  Issued  un- 
der section  28^  is  not  the  foundation  of  bii 
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authority  to  sell.  Indeed,  we  think  one 
granted  a  permit  by  order  of  court  might 
sell  without  the  laauance  of  the  formal  cer- 
tificate. There  was  no  error  in  the  rulings 
of  the  trial  court  with  referoice  to  this  mat- 
ter. 

6.  While  the  Inatmctlons  given  by  the 
trial  court  are  complained  of,  they  seem  to 
be  in  accord  with  the  statutes  and  the  former 
decisions  of  this  court 

6.  There  was  not  error  In  the  admission 
of  the  testimony  of  Marshall.  State  v. 
O'Malley  (decided  at  present  term)  109  N.  W. 
491. 

No  prelndlcal  error  appears,  and  the  Judg- 
mtait  is  affirmed. 


STATB  T.  WATERS. 
(Snprame  Court  of  Iowa.    Dec.  11,  1906.) 

1.  RAPK— EVIDEHOB— GOBBOBOKATION. 

On  a  prosecution  for  statutory  rape,  the 
perpetratloi}  of  the  crime  hAug  established,  evi- 
dence tending  _to  identify  defendant  as  the 
perpetrator  was  of  that  character  of  corroba- 
tive  evidence  contemplated  by  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  {{  83,  84.] 

2.  Sahk— Quzsnon  fob  Jubt. 

On  a  proaecntion  for  rape,  the  sufficiency 
of  the  corroborative  evidence  is  for  the  jury. 

VEA.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  42,  Rape,  S  87.] 

8.   Sams— EVIDENCB— GOKFKTENCT. 

On  a  prosecution  for  statutory  rape,  de- 
fendant having  been  27  years  of  age  and  prose- 
cutrix a  little  over  14,  evidence  that  he  paid 
special  attention  to  her,  stopped  to  converse 
with  her  while  passing  through  her  room  late 
at  night  and  that  they  were  once  found  about 
11  o'clock  at  night  sitting  close  together  on  a 
bannister  was  competent  as  corroborative  evi- 
dence. 

[Ed.  Note.— For  cases  In  point,  bee  Cent  Dig. 
vol.  42,  Rape,  I  63.] 

4.  WiTNEasBfr— EiXAinNATion- Lkadino  Qtncii- 

noNB. 

Where,  on  a  prosecution  for  statutory  rape, 
prosecutrix  was  reticent  in  giving  her  testi- 
mony, leading  questions  were  proper. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  60,  Witnesses,  {  848.] 

Appeal  from  District  Court  Caas  Connly; 
W.  R.  Green,  Judge. 

The  defendant  appeals  from  a  Judgment 
conTlctIng  blm  of  rape.    Affirtaed. 

Follett  &  Curtis,  for  appellant  Ohas.  W. 
Mullan,  Atty.  Gen.,  and  Lawrence  De  Graff, 
Asst  Atty.  Gen.,  for  the  State. 


LADD,  J.  The  accused  was  convicted  of 
having  had  sexual  Intercourse  with  his  cous- 
in, Bemlce  Sewell,  a  girl  but  little  over  14 
years  of  age,  under  a  statute  declaring  it 
rape  so  to  do  with  a  female  under  the  age  of 
15  years.  She  testified  that  in  the  latter  part 
of  February,  1905,  the  accused,  who  was 
sleeping  in  an  adjoining  room,  came  to  her 
bed  where  the  act  occurred,  and  that  this 
happened  repeatedly  thereafter,  the  last  time 


In  June  following.  All  of  this  was  explicitly 
denied  by  the  accused.  That  the  prosecu- 
trix had  Intercourse  with  some  one  la  fully 
esrtiabllshed  by  the  evidence,  and  the  point 
most  relied  upon  for  a  reversal  is  the  alleg- 
ed InsufSciency  of  the  corroborating  evidence. 
If  this  tended  to  Identify  and  single  out  de- 
fendant as  the  perpetrator  of  the  crime,  It 
was  of  that  character  contemplated  by  the 
statute,  and  Its  sufficiency  would  be  for  the 
determination  of  the  Jury.  State  v.  Baker, 
106  Iowa,  99,  76  N.  W.  509;  State  v.  Norrls, 
122  Iowa,  156,  97  N.  W.  999 ;  State  v.  Smith, 
124  Iowa,  324,  100  N.  W.  40.  The  girl  resid- 
ed with  her  father  and  mother,  who  had 
nine  children  besides,  and  lived  In  a  two- 
story  house,  extending  east  and  west  with  a 
wing  to  the  south.  The  stairway  to  the  sec- 
ond story  was  on  the  west  side  of  the  wing 
and  to  a  landing  which  was  part  of  the  south 
room.  From  this  room  a  door  opened  Into 
the  west  room  of  the  main  part  and  another 
Into  the  east  room  thereof,  so  that  one  going 
upstairs  necessarily  entered  the  south  room, 
as  a  person  would  also  In  pas^ng  from  one 
room  to  the  other  in  the  main  part  Three 
of  her  brothers,  aged  21,  19,  and  18  years, 
respectively,  slept  in  the  west  room.  During 
February  and  March  Bemice,  with  a  sister 
7  years  of  age,  slept  In  the  south  room,  and 
her  sister,  two  years  older,  with  another  lit- 
tle girl,  in  the  east  room.  In  April  the  bed 
of  Bemlce  was  moved  to  the  east  room, 
where  she  slept  thereafter.  The  defendant 
who  was  27  years  of  age,  had  been  a  frequent 
visitor  at  the  Sewell  home  for  several  years, 
eating  with  the  family  when  there,  and  fre- 
quently staying  several  days  at  a  time.  Mr& 
Sewell  testified  that  he  paid  much  attention 
to  Bemlce;  that  they  were  together  so  much 
that  she  called  her  away  several  times  and 
cautioned  her  to  be  more  careful.  Two  of  the 
boys  testified  that  they  appeared  to  be  "stuck 
on  one  another";  that  they  were  often  in  the 
sitting  room  and  kitchen  together  late  at 
night  were  "always  scuffling  around  and 
talking,"  and  that  they  had  heard  defendant 
talking  with  prosecutrix  In  her  room  after 
all  the  rest  had  gone  to  bed.  And  another 
boy  testified  that  he  had  seen  him  in  her 
room;  that  they  would  be  "sitting  very  close 
together,  cuddling  up";  that  they  frequently 
left  her  and  defendant  downstairs  together 
when  they  went  to  bed.  At  about  11  o'clock 
one  evening  in  May  Mrs.  Sewell,  who  slept 
downstairs,  woke  her  husband  with  a  state- 
ment that  Bemice, had  not  retired.  He  open- 
ed the  stairway  door  and  observed  the  de- 
fendant and  Bemice  sitting  close  together 
on  the  banleter  at  the  head  of  the  stairway 
and  both  ran  when  the  door  opened.  The 
prosecutrix  received  attentions  from  no  one 
else  during  this  period.  While  one  party 
worked  there  several,  days,  no  intimacy  on 
her  part  with  him  was  shown.  The  defend- 
ant denied  showing  her  any  special  attention, 
but  the  Jury  might  hav«  found  otherwise. 
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If  be  paid  special  attention  to  ber,  indicating 
bl8  preference  for  her  company,  was  with 
her  frequently  nlone,  stopped  while  passing 
through  ber  room  to  couTerse  with  ber  at  a 
Inte  bour  at  night,  and  was  witb  her  as  re- 
lated by  ber  father,  these  were  circumstances 
tending  to  point  him  out  as  the  person  with 
wliom  she  bad  been  unduly  intimate,  and  the 
sufficiency  of  such  evidence  was  for  the  Jury 
to  pass  upon. 

2.  Appellant  complains  that  the  fourth  in- 
struction assumes  there  was  evidence  that 
"the  defendant  was  in  the  sleeping  room'  of 
the  prosecuting  witness  at  a  late  bour  of 
night,"  and  when  there  was  no  such  evidence. 
What  has  already  been  said  Indicated  appel- 
lant's mistake  in  this.  The  prosecuting  wit- 
ness was  very  reticent  In  giving  her  testi- 
mony, and  questions  somewhat  leading  In 
character  were  permitted.  This  was  not  er- 
ror. The  fact  that  the  defendant  was  cousin 
of  the  prosecutrix  and  would  be  allowed  some 
liberties  at  her  home,  and  that  several  per- 
sons were  upstairs  at  the  time  of  the  alleged 
transaction  were  matters  for  the  considera- 
tion of  the  Jury,  but,  in  view  of  all  the  facts, 
together  with  the  showing  of  nonaccess  of 
others,  we  think  the  Issue  of  guilt  fairly 
for  its  determination.  We  hare  examined  the 
record  with  care  and  discover  no  error. 

Afflruied. 


HARDENBURQH  et  al.  v.  HARDENBURGH 
et  al. 

(Sapreme  Court  of  Iowa.    Dec.   11,  1906.) 

1.  Wills— C!oNTB8T— Mental  Cap AoiTT—OoN- 
i-KssioNS— Question  fob  Juby— Limitation. 

Where,  in  a  will  contest,  contestants  con- 
coded  that,  but  for  testator's  delusions,  he  had 
sufficient  mental  capacity  to  mako  the  will,  it 
was  proper  for  the  court  to  limit  the  issues  by 
charging  that  it  was  not  claimed  that  testator 
was  a  lunatic,  or  that  be  was  what  was  or- 
dinarily termed  cracy,  but  that  he  entertained 
i-ertain  insane  delnsiions  by  which  the  will  was 
influenced,  and,  if  the  Jury  found  tliat  testator 
had  such  delusions  and  they  influenced  him  at 
the  time  he  exocuted  the  will,  and  caused  him 
to  make  a  difFerent  disposition  of  his  property 
than  he  would  otherwise  have  made,  it  would 
defeat  the  wilt. 

2.  Same— Chilorkr— Disinbxbitance. 

Whore  a  will  al>soluteiy  disinherited  tes- 
tator's children,  such  fact  was  a  circumstance 
to  be  considered  «n  the  issue  of  testator's  m«i- 
tal  condition. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Wilis.  (  129.1 

3.  Same— Insane  Delusions. 

Where  testator,  who  had  previously  had 
great  regard  for  his  dBujthters,  who  had  ad- 
vanced to  middle  life  and  were  of  high  standing 
in  the  community  in  which  they  lived,  with 
nothing  in  their  conduct,  either  in  their  private 
or  public  life,  to  iudicate  that  they  were  not 
women  of  the  severest  virtue,  suddenly  con- 
ceived the  Idea  that  women  generally  were  un- 
elutste  and  that  his  daushtets  were  so  in  pai^ 
tioular.  and  on  one  occasion  stated  to  them  that 
the  neljhborinit  women  who  visited  them  were 
immoral  aod  that  their  visits  were  for  immoral 
purposes,    and    Ik>    al>s,>!uioly    di^:ubvrited    the 


daughters,  auch  facts  were  suffident  to  indicate 
that  his  will  was  the  result  of  insane  delusions. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Difr 
vol.  49,  Wills,  i  142.1 

Appeal  from  District  Court,  Caas  Countv: 
O.  D.  Wheeler,  Judge. 

This  is  a  ccmtest  over  the  last  Tvill  uti 
testament  of  Thomas  Hardenburgh,  deceased. 
There  was  a  trial  to  a  Jury  and  a  verdict 
sustaining  the  will.  From  a  Judgment  on 
the  verdict  the  contestants  appeal.    Reversed. 

J.  B.  Rockafellow  and  Willard  &  WUlard. 
for  appellants.  C  A.  Meredith  and  Thomas 
B.  Swan,  for  appellees. 

SHERWIN,  J.  The  contestants,  Mary 
Rahm,  Georglana  Dean,  Alice  H.  Phelps, 
and  Ada  Lancaster,  are  daughters  of  the 
deceased  Thomas  Hardenburgh.  In  the  cos- 
test  filed  by  them  they  allege  tbat,  at  the 
time  of  the  execution  of  the  will  on  the  Tth 
day  of  March,  IQOS,  Thomas  Hardenburgh 
was  90  years  of  age,  and  very  infirm  in  mind 
and  body,  and  did  not  have  sufficient  mental 
capacity  to  make  a  will  or  to  comprehend 
the  nature  and  effect  of  the  Instrument  that 
he  then  signed;  that  the  said  Thomas  Har- 
denburgh, at  the  time  of  executing  the  will 
was  laboring  under  delusions  which  influ- 
enced liim  In  making  said  instrumeat  and 
caused  him  to  make  a  disposition  of  his 
property  therein  tbat  he  would  not  have 
made  had  he  been  sane  and  not  Inflaenced 
by  such  delusions.  The  delusions  all^ml 
to  have  existed  and  to  have  influenced  the 
disposition  of  his  property  are  stated  as 
follows  in  the  contest:  "He,  without  any 
foundation  therefor,  was  laboring  under  the 
delusion  that  his  daughters  were  unchaste 
women  and  not  fit  subjects  of  his  bounty. 
He,  without  any  fotmdation  therefor.  wa$ 
laboring  under  the  delusion  that  his  daughter 
Mary  Rahm  had  attempted  to,  and  Intended 
to,  poison  him;  and  that  he  labored  under 
the  further  delusion  tliat  certain  of  bis 
children  had  stolen  money  and  other  prop- 
erty from  him.  It  is  further  alleged  that  all 
of  said  delusions  caused  Iiim  to  dislike  and 
to  become  Insanely  prejudiced  against  bis 
said  daughters,  and  particularly  against  Ma- 
ry Rahm,  and  tbat  such  pr(>Jiidice  caused  him 
to  devise  ail  of  his  property  to  others.  It 
was  admitted  by  the  contestants  that  the 
instrument  offered  tot  probate  as  the  last 
will  and  testament  of  Thomas  Haidenbnr^ 
was  in  due  form  and  duly  signed  and  wit- 
ne«.<;ed.  The  contestants  produced  evideoi'^ 
tending  to  show  that  the  deceased  wao.  at 
the  time  of  executing  said  wilL  of  nnsonnd 
mind  and  generally  Incapable  of  making  a 
valid  will.  The  proponents  took  issue  with 
this  claim  and  produced  evidence  tending 
to  show  the  mental  capacity  ot  the  testator. 
At  tlie  dose  of  all  4tf  ttie  evidence  tlie  fbl- 
lowing  agreemoit  was  made  and  entered  (tf 
record:  "It  Is  agreed  by  the  coatcstants 
that  no  claim  of  general  mental  incapacity 
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is  made,  and  It  la  conceded  by  them  that,  but 
for  the  delusions  claimed  by  them  to  exist 
In  the  mind  of  testator,  be  had  the  capacity 
to  make  the  instrument  In  question."  Fol- 
lowing this  concession  on  the  part  of  the 
contestants,  the  court  instructed  the  Jury  as 
follows:  "It  is  not  claimed  ttiat  the  said 
Thomas  Hardenburgh  was  a  lunatic  or  that 
he  Is  what  is  ordinarily  termed  'crazy,'  but  It 
is  claimed  that  he  entertained  certain  Insane 
delusions,  and  that  the  will  in  question  was 
influenced  by,  or  the  result  of,  such  delu- 
sions." The  court,  In  its  further  instructions, 
directed  the  Jury  that,  if  they  found  the 
existence  of  the  delusions  claimed  by  the  con- 
testants to  have  existed  at  the  time  the  will 
was  executed,  and  further  found  that  such 
delusions  Influenced  the  testator  at  the  time 
he  executed  the  Instrument  and  caused  him 
to  make  a  different  disposition  of  bis  property 
than  be  would  but  for  such  delusions,  it 
would  defeat  the  will;  and  the  court  fur- 
ther Instructed  that.  If  either  one  or  both 
of  said  material  matters  were  not  so  shown, 
the  verdict  must  be  for  the  proponents.  The 
appellants  complain  of  these  InstmctioDS  be- 
cause they  eliminated  from  the  consideration 
of  the  Jury  the  question  of  the  general  men- 
tal incapacity  of  the  testator,  and  say  that, 
because  of  the  testimony  tending  to  show  the 
general  mental  weakness  as  the  result  of 
old  age,  they  were  entitled  to  have  the 
question  of  his  general  capacity  submitted  to 
the  Jury  notwithstanding  their  concession. 
But  we  are  unable  to  agree  with  the  appel- 
lants on  this  proposition.  While  it  Is  true 
that  the  existence  of  Insane  delusions  shows 
a  diseased  condition  of  the  mind.  It  is  still 
true  that  a  person  thus  afflicted  may  be 
entirely  sane  on  all  other  subjects,  so  that, 
although  one  afflicted  with  Insane  delusions 
cannot  be  said  to  be  possessed  of  an  entirely 
sane  mind.  It  cannot  be  said  that  he  Is  gen- 
erally Insane  or  of  such  mental  Incapacity 
as  to  disqualify  blm  from  making  a  valid 
will.  The  concession  that,  but  for  the  de- 
lusions, the  testator  had  the  mental  capacity 
to  make  the  instrument  In  question.  Justified 
the  instructions  glv&i  by  the  court  limiting 
the  question  for  the  Jury  to  determine  to 
the  delusions  and  effects  thereof. 

The  only  other  question  presented  for  our 
determination  is  whether  there  Is  sufficient 
evidence  to  support  the  verdict  and  Judg- 
ment It  is  almost  conclusively  shown  that 
the  testator  was  the  subject  of  the  delusions 
which  are  said  to  have  existed  In  his  mind, 
and,  from  a  very  careful  examination  of  the 
evidence,  we  are  fully  satisfied  that  these 
delusions  were  insane  In  their  nature  and 
quality.  At  the  time  of  the  contest  the 
daughters  were  women  well  along  in  years. 
They  were  all  women  of  respectability  and 
high  standing  in  the  community  where  they 
resided.  There  bad  been  nothing  in  their  cmi- 
duct,  either  In  their  private  life  or  in  public^ 
indicating  that  they  were  not  women  of  the 
severest  virtue,  and  yet  the  charges  of  on- 


chastity  were  frequently  made  against  them. 
It  is  true,  the  charges  were  not  made  to  the 
public,  but  were  confined  to  the  members  of 
his  own  family,  and  oftentimes  made  direct- 
ly to  the  persons  accused.  This  is  conclusive- 
ly shown,  but,  to  refute  this  claim  on  the 
part  of  the  contestants,  the  proponents  pro- 
duced evidence  tending  to  show  that  persons 
living  in  the  community  with  the  deceased, 
and  wbom  he  occasionally  met  and  conversed 
with,  had  never  heard  him  make  such  char- 
ges against  bis  daughters.  Conceding  ail 
this  to  be  true,  It  does  not  necessarily  follow 
that  the  delusions  did  not  exist  as  claimed  by 
the  contestants.  The  entire  record  shows 
that  Mr.  Hardenburgh  was  an  old  resident 
of  that  community,  a  man  of  high  standing, 
and  that  he  was  proud  of  his  standing  and 
position ;  that  the  Idea  that  his  daughters  had 
brought  shame  upon  the  family  name  by  their 
conduct  weighed  heavily  upon  bis  mind,  and 
that  be  continually  referred  to  the  matter 
when  in  their  presence.  It  is  not  at  all 
strange,  therefore,  nor  is  it  inconsistent  with 
the  claim  of  the  contestants,  that  be  did  not 
publicly  proclaim  the  supposed  shame  of  his 
daughters;  and  we  reach  the  conclusion  on 
this  branch  of  the  case  that  there  was  real- 
ly no  substantial  conflict  in  the  testimony  as 
to  the  existence  of  the  delusions.  Our  con- 
clusion is  strengthened  by  the  testimony  tend- 
ing to  show  that  Mr.  Hardenburgh,  in  the  la- 
ter years  of  his  life,  conceived  the  idea  that 
women  generally  were  imchaste;  and  fur- 
ther, that  he  many  times  stated  to  his  daugh- 
ters and  to  tbeir  families  that  the  neighbor- 
ing women  who  visited  them  were  immoral, 
and  that  their  visits  were  for  immoral  pur- 
poses. He  at  one  time  made  such  a  state 
ment  to  Ills  physician,  although  there  wai. 
absolutely  no  foundation  therefor.  The  pro- 
ponents rely  on  a  statement  alleged  to  have 
been  made  by  the  deceased  that  he  had  never 
made  accusations  of  unchastity  against  his 
daughters.  It  does  not  appear  from  the  rec- 
ord, however,  that  his  family  or  any  member 
thereof  had  ever  made  public  the  charges 
which  he  was  making  against  them,  and, 
in  the  conversation  to  which  we  have  re- 
ferred, the  deceased  went  no  further  than  to 
deny  having  made  such  charges.  As  we  under- 
stand the  record,  this  evidence  was  subse- 
quently excluded  on  the  motion  of  the  con- 
testants, and,  if  this  be  true,  there  was  noth- 
ing In  the  record  except  the  testator's  silence 
on  the  subject,  so  far  as  the  public  was  con- 
cerned, contradicting  the  testimony  of  the 
contestants.  It  is  the  general  rule  that  In- 
sane delusions  existing  In  the  mind  of  a 
testator  will  render  invalid  a  will  which  is 
the  direct  offspring  of  such  delusions,  al- 
though the  general  capacity  of  the  testator 
remains  unimpaired.  This  rule  is  conceded 
by  the  appellees  as  we  understand  their  argu- 
ment, and  it  only  remains  for  us  to  determine 
wliether  there  Is  a  substantial  conflict  in  the 
evidence  on  the  question  whether  the  will 
was  or  was  not  the  offspring  of  such  delu- 
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slons.  The  record  concIiulTely  shows  that, 
until  a  few  years  before  his  death,  and  until 
the  delusions  spoken  of  took  possession  of 
his  mind,  the  testator  thought  a  great  deal 
of  the  daughters,  particularly  Mrs.  Rabm,  on 
whom  he  seemed  to  rely  for  care'  and  nurs- 
.Ing  when  sick,  and  even  did  so  until  a  short 
time  before  his  death,  notwithstanding  the 
fact  that  he  had  made  serious  charges 
against  her.  The  proponents  ofTered  evidence 
tending  to  show  that  the  testator  complained 
Of  neglect  on  the  part  of  Mrs.  Rahm  during 
this  illness,  and  of  an  overcharge  for  ser- 
vices rendered  bim.  Aside  from  the  com- 
plaint alleged  to  have  been  made  by  the 
testator,  the  evidence  conclusively  shows 
that  be  received  the  best  of  care  and  atten- 
tion while  at  his  daughter's  house,  and  that 
no  overcharge,  nor,  Indeed,  any  charge,  was 
made  by  her  for  her  services.  In  his  will  no 
provision  was  made  for  either  of  the  contest- 
ing daughters.  While  it  is  true,  as  a  general 
proposition,  that  one  may  dispose  of  his  prop- 
erty by  will  as  seems  to  him  best,  it  Is  equal- 
ly true  that,  where  a  will  absolutely  dis- 
inherits the  children  of  the  testator,  it  is  a 
circumstance  to  be  considered  on  the  issue 
of  the  testator's  mental  condition.  The  chil- 
dren of  the  testator  are  the  natural  recipients 
of  bis  bounty,  and,  when  they  are  entirely 
Ignored  in  the  dlspoBitlon  of  his  property,  it 
is  prima  fade  an  unnatural  and  unreason- 
able act  Sever  t.  Spangler,  98  Iowa,  576, 
61  N.  W.  1072. 

We  think  the  conclusion  Inevitable  from 
the  record  that  the  will  in  qnestlon  was  the 
result  of  the  testator's  insane  delusions  and 
that  there  is  no  substantial  evidence  to  the 
contrary.  It  therefore  follows  that  the  ver- 
dict sustaining  the  will  should  not  have  been 
permitted  to  stand.  The  Judgment  la  there- 
fore reversed. 

Reversed. 


STATE  V.  NOWBLI/S. 
(Supreme  Court  of  Iowa.     Dec.  11,  1906.) 

1.  Homicide  —  BviDEHOi;  —  Dying   Dkclaba* 
TiON— Realization  or  Death. 

One  fatally  wonnded  either  by  suicide  or 
in  a  drunken  quarrel,  at  first  accused  his  com- 
panion, but  while  being  carried  to  a  doctor's 
office  refused  to  answer  questions  on  the  matter. 
Being  told  he  would  probably  die,  he  said  "Boys, 
I  am  going,"  stated  that  his  companion  shot 
him,  said  "Tell  mother  goodbye,"  and  immediate- 
ly became  convulsed  in  the  death  struggle. 
Held,  a  sufficient  showing  of  a  realization  of 
impending  death  to  authorize  the  admission  of 
the  declaration. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {{  430-137.] 

2.  CBIMINAL      LiAW— APPKAXr— InSTBT70nON&— 

Pailube  to  Request  MonirioATioN. 

It  is  not  reversible  error  to  give  an  instruc- 
tion in  a  murder  case  as  to  the  prerequisites  to 
the  giving  of  weight  to  a  dying  declaration, 
which  is  substantially  as  contended  for  by  de- 
fendant, and  is  correct  so  far  as  it  goes,  there 
having  been  no  request  for  any  modification  of 
the  charge,  though  it  was  not  in  the  language 


adopted  by  defendant,  nor  emphasised  by  being 
negatively  stated,  and  may  have  been  open  to 
criticism  as  lacking  definiteness  of  statement. 

[E}d.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  14,  Criminal  Law,  f  2005.] 

8.    SA3{E— APFEAIr-HABMIXBS     EBBOK— A.D1CES- 

BiON  or  Experiments. 

In  a  murder  trial,  in  which  the  issue  was 
suicide  or  murder,  the  state  introduced  a  piece 
of  pork  over  which  a  piece  of  decedent's  ahirt 
had  been  stretched  while  a  shot  from  defendant's 
revolver  was  fired  through  it  at  short  ranee. 
No  claim  was  made  that  the  pork  in  any  way 
proved  whether  defendant  or  decedent  fired  the 
shot.  Held,  that  any  error  in  the  admission  of 
the  pork  was  harmless. 
4.  Same  —  Evidence  —  Admibsibilitt  —  Ex- 

PEBIMENTS — ShOOTINO  ThBOUOH  ClXyTH. 

In  a  murder  trial,  in  which  the  issue  was 
suicide  or  murder,  the  testimony  showed  that 
decedent's  shirt  was  not  burned,  and  but  little 
if  any  powder  stain  where  the  bullet  entered. 
Held,  that  pieces  of  decedent's  shirt  were  prop- 
erly introduced  in  evidence,  through  which  shots 
from  defendant's  revolver  had  been  fired  at  a 
distance  of  6  to  12  inches. 
6.  Same— Extent  or  Similabitt. 

The  evidence  was  not  rendered  inadmis- 
sible by  the  fact  that  the  cartridges  employed  in 
the  experiment  were  not  the  same  as  those  in 
defendant's  revolver,  no  showing  bein^  made 
that  different  cartridges  fitted  for  use  in  snch 
revolver  would  produce  materially  different  re- 
sults. 

6.  Sams  —  Tbiai.  —  Obdeb  or  Intbodooiho 
Evidence— Rebuttal. 

Where,  in  a  murder  trial,  defendant  has 
testified  in  his  own  behalf  that  decedent  shot 
himself,  it  is  proper  to  introduce  in  rebuttal. 

gieces  of  decedent  s  shirt  on  which  Experiments 
ad  been  made  tending  to  show  that,  had  the 
wound  been  self-inflicted,  the  shirt  would  have 
been  powder  marked,  though  such  evidence 
mi^ht  also  have  been  made  a  part  of  the  state's 
main  case. 

7.  Same— Opinion  Evidknck— Delibium. 

In  a  murder  trial,  it  Is  proper  to  reject 
nonexpert  testimony  of  a  bystander  at  a  dying 
declaration,  that  decedent  was  delirions  while 
making  it,  no  facts  being  stated  as  a  ground  for 
such  opinion. 

8.  Homicide— Evidence— Matebialttt. 

In  a  murder  trial,  in  which  the  defend- 
ant's theory  was  snlcide  induced  by  drink  and 
despondency  over  decedent's  relations  with  a 
girl,  defendant  testified  that  he  sang  a  song 
entitled  "We  will  never  speak  her  name  again," 
which  decedent  declared  did  him  more  good  than 
all  the  whisky  he  could  drink.  Held,  Utat  testi- 
mony as  to  the  words  of  the  song  was  properly 
rejected. 

9.  Cbiminal  Law— CoBREcnoN  or  EbIbobs— 
Admission  or  Evidence. 

In  a  murder  trial,  in  which  the  defense  was 
suicide  induced  by  drink  and  decedent's  de- 
spondency over  hia  relation  with  a  girL  defend- 
ant was  asked  on  cross-examination  if  he  had 
not  made  certain  statements  in  a  letter  written 
by  him  to  such  girl.  The  court  immediately 
reminded  the  prosecutor  of  the  impropriety  of 
going  further  without  producing  the  letter,  and 
the  prosecutor  having  been  put  on  the  stand 
by  the  defense,  and  asked  for  the  letter,  and 
having  objected  to  producing  It,  and  withdrawn 
all  snch  evidence  offered,  me  court  ordered  it 
struck  out,  and  that  the  Jury  pay  no  attention 
to  it  Held  sufficient  to  remove  any  prejudice 
resulting  from  the  prosecutor's  Implied  claim 
that  sucn  a  letter  existed. 

10.  Same— Tbial— ABauMBHT. 

A  severe  criticism  of  defendant's  witnesses 
in  the  argument  of  a  murder  trial,  and  a  refers 
ence  to  them  as  "nomads"  and  "pals,"  though 
it  may  go  beyond  the  bounds  of  good  taate^  ii 
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not  neceisaril7  such  a  transgression  of  orator- 
ical licenst  aa  to  reqnln  a  reverBal  of  the  ver- 
dict 

Appeal  from  District  C!ourt,  Pottawattamie 
County;   A.  B.  Tbomell,  Judge. 

Tbe  defendant  was  convicted  of  the  crime 
of  nlnrder  in  tbe  second  degree,  and  ap- 
peals.    Affirmed. 

Turner  &  Culllson,  for  appellant  Chas.  W. 
Sfollan,  Atty.  Oen.,  and  U  De  Graff,  Asst 
Atty.  Oen.,  for  the  State. 

WEAVER,  J.  The  defendant  was  convict- 
ed upon  an  Indictment  charging  him  with  the 
mm-der  of  Le  Roy  Addison,  who  died  of 
a  pistol  shot  wound  on  or  al>out  Septemtter 
15,  1905.  It  is  not  seriously  contended,  nor 
could  it  well  be  argued,  that  the  verdict  of 
guilty  is  without  sufficient  support  In  the  evi- 
dence. We  shall  not  attempt  to  rehearse 
the  testimony  in  great  detail.  In  a  general 
\Taj  it  may  be  said  to  have  been  shown  with 
more  or  less  certainty  that  appellant  and 
the  deceased  were  old  acquaintances,  and, 
prior  to  their  meeting  at  the  time  of  the 
alleged  murder,  bad  been  on  friendly  terms. 
Both  were  addicted  to  the  excessive  use  of 
Intoxicants.  On  the  morning  of  the  day  tie- 
fore  the  death  of  Addison  they  clianced  to 
meet  at  the  town  of  Oaliiand,  Iowa,  and 
together  took  the  train  to  Avoca;  the  de- 
ceased claiming  to  be  on  his  way  to  Shelby, 
and  the  appellant  on  his  way  to  Atlantic. 
At  Avoca  they  seem  to  have  abandoned  tbe 
Idea  of  going  farther  at  that  time,  and  l>e- 
gan  making  the  rounds  of  the  drinking 
saloons  at  that  place — l>oth  becoming  intoxi- 
cated. That  night  they  slept  In  a  box  car 
standing  at  the  railway  station,  and,  on 
the  next  morning,  resumed  their  carousal.  At 
about  2  o'clock  in  the  afternoon  both  were 
drunk.  In  a  saloon,  in  the  presence  of  sever- 
al persons,  deceased  proposed  to  a  witness 
that  they  play  a  game  of  craps,  but,  the  wit- 
ness declining  the  invitation,  appellant  said 
he  would  go  and  "shoot  a  few  craps"  with 
him.  They  went  out  and  made  their  way  to 
a  coal  shed  at  tbe  side  of  the  railway  track. 
The  shed  was  open  at  the  end,  and  they  were 
seen  to  sit  down  by  the  posts  which  supported 
the  roof  of  the  structure.  One  witness  swears 
to  seeing  them  engaged  In  apparently  angry 
conversation  with  dice  scattered  on  the 
floor  or  ground  before  them.  About  the  same 
time,  or  immediately  afterward,  another  wit- 
ness saw  appellant  get  up  and  go  back  into  the 
shed  out  of  sight  In  a  very  short  time  after 
this  incident  the  same  witness  who  was  at 
woiic  in  a  building  near  at  hand  heard  a  pistol 
shot,  and,  going  to  the  window,  saw  deceased 
stagger  from  the  shed,  and  heard  him  call  for 
a  doctor.  Hastily  raising  an  alarm  by  tele- 
phone, the  witness  went  to  the  relief  of  the 
injm'ed  man,  and  saw  appellant  going  away 
In  tbe  opposite  direction.  The  witness  called 
to  him  to  come  back,  and,  upon  the  call  being 
repeated,  he  returned.    Addison  was  removed 


to  a  physician's  office,  but  the  hemorrhage 
from  his  wound  was  so  excMaive  that  he 
died  In  a  short  time.  Tbe  bullet  had  en- 
tered bis  body  Immediately  above  tbe  left 
collar  bone  at  the  median  line,  and,  passing 
down  and  ba(^,  found  lodgment  under  tbe 
first  rib  at  the  right  side.  After  Addison  had 
been  taken  to  the  physician's  (^ce,  appellant 
said  to  bystanders  that  he  (Addison)  had  shot 
himself,  and  offered  to  go  and  find  the  weajKm 
with  which  tbe  act  was  done;  and  repairing 
to  the  shed  a  revolver  was  found  on  tbe  floor 
near  tbe  point  where  the  deceased  was  last 
seen  before  the  shooting.  Appellant  concedes 
that  the  revolver  was  his  own,  but  claims  to 
have  lent  it  to  the  deceased  on  the  day  before, 
although  one  witness  testifies  to  seeing  ap- 
pellant have  it  Just  before  the  parties  left 
tbe  saloon  to  go  to  the  coal  shed.  These 
circumstances,  with  others  we  will  not  stop 
to  collate,  strengthened  by  a  dying  statement 
of  the  deceased  which  was  admitted  In  evi- 
dence, make  up  the  state's  case.  It  is  true 
that,  upon  many  of  the  points,  we  have  noted 
the  appellant,  as  a  witness,  takes  issue  with 
the  witnesses  for  the  state,  and  in  some  mat- 
ters be  Is  corroborated  by  other  witnesses, 
but  the  truth  as  to  these  disputed  proposi- 
tions was  a  matter  for  the  consideration  of 
the  jnry. 

The  first  point  urged  upon  our  attention 
is  the  alleged  error  of  the  trial  court  in  ad- 
mitting In  evidence  the  dying  declaration  to 
which  reference  has  been  made.  The  objec- 
tion, if  we  understand  counsel,  is  grounded 
upon  the  thought  that  there  was  no  sufficient 
showing  that  the  deceased  knew  the  serious- 
ness of  his  condition,  or  spoke  under  a  real- 
izing sense  of  Impending  death.  The  record 
will  not  support  the  contention.  Tbe  wound- 
ed man  was  In  fact  dying,  and  the  evidence 
was  such  that  the  court  and  Jury  could  well 
believe  he  realized  that  solemn  fact  There 
is  evidence  that  when  appellant  was  called 
back  to  the  place  where  deceased  had  fallen, 
and  before  the  physician  arrived,  deceased 
pointed  him  out  as  the  man  who  shot  him. 
After  this  he  seems  to  have  become  reticent 
on  the  subject,  and,  while  being  carried  to  tbe 
physician's  office,  and,  after  arriving  there, 
be  refused  to  answer  questions  as  to  tbe  au- 
thor of  his  hurt,  saying  be  would  not  tell 
unless  the  doctor  told  him  he  was  going  to 
die.  Finally,  being  told  that  he  probably 
would  die,  and  after  saying  to  the  bystanders, 
"Boys,  I  am  going,"  he  made  the  statement 
that  appellant  shot  him  over  a  game  of  craps. 
Having  made  this  statement,  he  said,  "Tell 
mother  goodbye,"  and  Immediately  became 
convulsed  in  the  final  death  struggle.  We 
may  concede  all  which  counsel  claim  as  to 
the  propriety  of  holding  tbe  state  to  a  clear 
and  satisfactory  showing,  that  the  allied 
dying  statement  was  made  under  the  sol- 
emnity of  a  conviction  of  Impending  dissolu- 
tion, and  still  we  think  the  proof  In  this  case 
fills  the  full  measure  of  tbe  rul&    That  the 
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df  iug  man's  mind  was  clear  is  demonstrated 
by  his  caution  about  making  the  statement 
until  almost  his  last  breath,  and  the  fact  that 
he  was  beyond  hope  of  recovery  must  have 
been  as  clear  to  him  as  to  those  who  were 
ministering  to  his  needs.  We  have  had  quite 
frequent  occasion  to  consider  the  law  relat- 
ing to  dying  statements,  and  the  ruling  of  the 
trial  court  was  In  harmony  with  the  rules  to 
which  we  have  given  adherence.  See  State  v. 
Phillips,  118  Iowa,  669,  92  N.  W.  876,  and 
cases  there  cited.  Compla^t  is  also  made 
that  the  Jury  were  not  clearly  Instructed  as 
to  the  nature  and  effect  of  alleged  dying 
statements.  It  is  said  the  court  sliould  have 
told  the  Jury,  in  substance,  that,  in  order  to 
give  any  weight  to  such  testimony,  it  must 
be  found  that  the  wounded  man  was  in  fact 
in  artlcnlo  mortis,  and  that  he  himself  real- 
ized  his  dying  condition. 

In  our  Judgment  the  InstructionB  given  by 
the  court  on  its  own  motion  embodied  the 
rule  substantially  as  counsel  states  it  It 
is  true  that  the  court  does  not  adopt  the  same 
language  used  by  counsel,  nor  is  the  rule,  as 
given,  emphasized  by  being  also  negatively 
stated;  but  in  this  there  was  no  reversible 
error.  If  the  instruction,  as  given,  Is  open 
to  criticism  in  any  respect,  it  is  that  it  lacks 
somewhat  in  ezpllcltness  and  deflniteness  of 
statement,  but  it  is  certainly  correct  as  far 
as  it  goes,  and  there  was  no  request  for  any 
modification  of  the  charge.  Error  is  also  as- 
signed upon  the  admission  of  testimony  as  to 
certain  experiments  made  by  witnesses  for 
the  state.  It  appears  that  on  two  occasions 
after  the  alleged  homicide  witnesses  had 
taken  a  piece  of  the  shirt  worn  by  the  de- 
ceased when  he  was  killed,  and  fired  shots 
through  it  from  the  appellant's  revolver  at 
a  distance  of  6  to  12  inches,  for  the  purpose 
of  noting  the  resulting  powder  marks  or 
bums,  if  any.  On  one  of  these  occasions  the 
cloth  at  the  time  of  the  experimental  shot 
was  stretched  over  a  piece  of  fresh  pork. 
These  exhibits  were  allowed  to  go  to  the 
Jury.  On  general  principles,  we  should  be 
better  satisfied  if  the  use  of  the  pork  in  evi- 
dence had  not  been  allowed  by  the  trial  court ; 
but,  under  the  circumstances  here  shown,  we 
are  unable  to  see  how  it  would  have  prej- 
udiced the  appellant  The  theory  of  the  ap- 
pellant, as  well  as  of  the  state,  was  that  Ad- 
dison died  from  a  shot  fired  from  appellant's 
revolver,  and  the  exhibition  of  the  pork  could 
not  have  added  to,  or  detracted  from,  the 
weight  of  that  conceded  fact  As  far  as  the 
record  shows,  no  claim  was  made  by  the  state 
that  the  exhibition  of  the  pork  was  of  any 
value  in  determining  whether  the  wound  of 
which  the  deceased  died  was  received  at  the 
hands  of  the  appellant,  or  was  self-inflicted ; 
and  we  cannot  presume  that  the  Jury  could 
have  been  misled  thereby  to  the  appellant's 
injury.  Stockwell  v.  Railroad  Co.,  43  Iowa, 
470.  As  to  the  cloth  through  which  the  shots 
were  fired,  and  the  testimony  as  to  the  man- 


ner In  which  the  experiments  were  made,  we 
find  no  error  in  their  admission.  If  the  de- 
ceased committed  suicide,  it  was  physIcalJT 
impossible  that  in  firing  the  shot  the  nmzzl* 
of  the  revolver  should  have  been  held  mors' 
than  a  few  inches  from  the  point  where  tri- 
buUet  entered  his  body,  and  we  would  naru:- 
ally  expect  to  find  powder  bums,  or  at  le-.K 
powder  stains,  upon  his  shirt  at  that  puint 
The  testimony  tends  to  show  that  there  were 
no  bums  upon  the  shirt  from  the  shot  whid: 
inflicted  the  fatal  wound,  and  that  the  stains, 
If  any,  were  slight 

Now,  the  fact  as  to  the  distance  at  wbicii 
a  gun  or  revolver  shot  will  ordinarily  leave 
these  Indications  upon  cloth,  and  the  ext^t 
If  any,  of  these  indications  when  the  weapon 
is  fired  from  a  given  or  assumed  distance,  is 
not  a  matter  of  such  common  observation  tha' 
competent  evidence  upon  the  subject  may  ner 
be  admitted  and  testimony  of  experinnents  of 
the  character  of  the  one  here  objected  to  has 
often  been  held  admissible.    Boyd  v.  State.  14 
Lea  (Tenn.)  161;    People  v.  Levlne,   85  Cai 
39,  22  Pac.  969,  24  Paa  631 ;  Sullivan  v.  Com- 
93  Pa.  297;    State  v.  Asbell,  57  Kan.  398.  4« 
Pac.  770.    Bearing,  also,  upon  the  proposi- 
tion :     Smith  V.  State,  2  Ohio  St  512.     Upon 
the  rule  as  to  evidence  of  experiments  in  gen- 
eral, see  Tackman  v.  Brotherhood  (Iowa)  100 
N.  W.  350;    Burg  v.  Railroad  Co.,  90  Iowa. 
106,   57   N.   W.   680,   48   Am.   St   Rep.    419: 
Brook  V.  Railroad  Ck).,  81  Iowa,  504,  47  N.  W. 
74;   Railroad  Co.  v.  Bums,  32  111.  App.  196: 
Clark  V.  State,  38  Tex.  Or.  R.  30,  40  S.  W. 
992;    State  v.  Jones,  41  Kan.  312,   21    Par. 
265;    Nosier  v.  Railroad  Co.,  73  Iowa,  2«P! 
34  d.  W.  860 ;  Moore  v.  State,  96  Tenn.  20P. 
33  S.  W.  1046 ;   State  v.  Nordstrum,  7  Wasli. 
506,  35  Pac.  382;  Miller  v.  State,  107  Ala.  40. 
19  South.  37;  Bank  v.  Toung,  36  Iowa,  44. 
It  Is  also  generally  held  that  the  admission 
or  exclusion  of  testimony  of  this  nature  Is 
largely  a  matter  of  dlscretioi^  and  unless  It 
appear  that  such  discretion  has  been  abused 
to  the  prejudice  of  the  complaining  party, 
the  ruling  will  not  be  disturbed  on  appeal 
Smith  V.  State,  2  Ohio  St  511 ;    Leonard  v. 
Railroad  Co.,  21  Or.  655,  28  Pac.  887,  15  L. 
R.  A.  221,  and  cases  already  cited.    It  Is  said 
that  the  conditions  under  which  the  experi- 
ments were  made  were  so  unlike  those  attend- 
ing the  shooting  that  they  are  valueless  as 
evidence.    Rarely,  if  ever,  can  an  jexperiment 
be  made  where  the  conditions  are  in  ever.v 
respect  a  reproduction  of  those  into  which 
an  Inquiry  is  being  made.    The  rale  requires 
only  substantial  likeness.    In  this  case  the 
revolver  was  the  same,  the  cloth  experiment- 
ed upon  was  the  same,  the  distance  could  not 
have  varied  greatly  from  that  at  which  the 
fatal  shot  was  fired  if  the  deceased  was  a  sui- 
cide.   The  only  circumstance  left  on  whleb 
to  base  an  objection   is  the  fact  that  the 
state  did  not  undertake  to  show  that  tlie 
cartridges  employed  by  the  witnesses  were 
the  same  as  the  particular  cartridge   from 
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which  the  bullet  was  shot  into  the  body  of  the 
deceased.  Such  exactitude  of  comparison 
was  impossible,  and.  In  view  of  the  general 
atmilarlty  of  all  the  other  features  of  the 
situation  with  those  attending  the  alleged 
homicide,  together  with  the  entire  absence 
from  the  record  of  anything  tending  to  show 
that  the  cartridges  fitted  for  use  in  the  same 
revolver  are  made  of  such  difTerent  materials 
as  to  produce  materially  different  results  when 
fired  from  the  same  weapon  Into  the  same 
cloth,  we  cannot  bold  that  the  court  erred  in 
permitting  the  evidence  to  go  to  the  Jury  for 
what  it  was  worth.  The  fact  that  the  evi- 
dence falls  to  show  an  entire  likeness  of  cir- 
cumstances in  ev^ry  respect,  will  not  In  all 
cases  render  evidence  of  an  exx>eriment  in- 
competent If  there  be  a  general  similarity, 
the  lack  of  likeness  In  minor  features  goes 
to  the  weight  of  the  evidence,  and  not  to  Its 
admissibility.  Davis  v.  State  (Neb.)  70  N. 
W.  964 ;  Wilson  v.  State,  86  Tex.  Gr.  R.  4S2, 
37  S.  W.  738;  People  v.  Phelan,  128  CaL  661, 
56  Pac.  424;  State  T.  Flint,  60  Vt  804,  14 
AtL  178.  It  is  further  objected  that  this 
evidence,  if  admissible  at  all,  was  a  part  ot 
tbe  state's  main  case,  and  the  court  was  In 
error  In  permitting  its  use  In  rebuttal.  The 
objection  cannot  be  sustained.  The  appel- 
lant had  testified  as  a  witness  In  his  own 
behalf  that  Addison  shot  himself,  and  It  was 
competent  for  the  state  In  rebuttal  to  put 
In  evidence  any  fact  tending  t»  disprove  the 
tbeory  of  suicide  committed  in  the  manner 
described  by  him.  This  rule  is  none  the  less 
applicable  because  the  evidence  offered  may 
also  tend  to  make  out  the  state's  main  case. 
State  V.  Zimmerman  (Kan.  App.)  42  Pac. 
828;  State  v.  Yetzer.  66  Iowa,  423,  66  N.  W. 
737;  McQulnn  v.  Commonwealth  (Ky.)  81 
S.  W.  872. 

A  witness  for  the  defense  who  was  present 
in  the  physician's  office  when  Addison  Is  said 
to  have  made  his  dying  statement,  was  ask- 
ed by  appellant's  counsel  whether  deceased 
was  then  "delirious,"  and,  upon  objection  by 
the  state  to  the  competency  of  the  witness, 
the  answer  was  occluded.  While  this  ques- 
tion Is  perhaps  close  to  the  somewhat  in- 
definite border  line  between  matters  of  which 
the  nonexpert  witness  may  and  may  not  be 
permitted  to  testify,  we  are  satisfied  that  the 
ruling  of  the  trial  court  was  correct  Deliri- 
am  is  a  mental  state  or  condition,  a  condi- 
tion for  the  time  being  of  mental  unsound- 
ness and  irresponsibility,  and  while  a  non- 
expert may  perhaps  be  permitted  to  say  that 
the  person  under  inquiry  appeared  to  be 
wild  or  Incoherent  or  exhibited  other  mani- 
festations which  cannot  be  well  described 
without  using  terms,  Involving  to  some  ex- 
tent expressions  of  opinion,  yet  to  permit  a 
mere  bystander  having  no  professional 
knowledge  or  experience,  and  stating  no 
facts  as  tlie  ground  of  his  opinion,  to  give 
Us  conclusion  whether  the  words  of  the 
deceased,  were  spoken   In  delirium,  would. 


in  our  Judgment  go  far  to  abolish  the  time- 
honored  rule,  which  restricts  the  expression 
of  opinion  evidence  to  witnesses  who  show 
special  qualifications  to  speak  upon  the  sub- 
ject Wyman  v.  Oould,  47  Me.  169;  Hurst 
V.  Railroad  Oo.,  49  Iowa,  80,  par.  2;  State  v. 
Stlckley,  41  Iowa,  236.  It  was  the  theory 
of  the  defense  that  Addison  was  despond- 
ent over  his  relations  with  a  young  woman 
to  whom  he  had  been  or  was  engaged  to 
marry,  and  that  this  trouble  preying  upon 
a  mind  rendered  weak  and  maudlin  by 
drink,  led  him  to  commit  suicide.  As  bear- 
ing upon  the  proposition,  defendant  testi- 
fied that  shortly  before  the  killing,  and 
while  both  were  In  the  saloon,  be  sang  a 
sentimental  song,  "We  will  never  speak  her 
name  again,"  and  deceased  declared  that  the 

song  did  him  "more  good  than  all  the  d d 

whisky  he  could  drink."  Counsel  for  de- 
fendant asked  him  to  repeat  the  words  of 
the  song  to  the  Jury,  but  on  objection  by 
the  state,  he  was  not  permitted  to  do  sa 
The  ruling  is  too  clearly  right  upon  familiar 
principles  to  require  argument  It  Is  un- 
doubtedly proper  in  cases  of  this  character 
In  which  circumstantial  evidence  plays  an 
important  part  for  the  court  to  exercise  a 
wide.  If  not  generous,  liberality  on  behalf 
of  the  accused  In  admitting  testimony  as 
to  every  circumstance  which,  upon  any  fair 
or  reasonable  basis,  may  serve  to  explain, 
or  modify,  or  remove  the  damaging  infer- 
ences to  be  drawn  from  the  case  made  by 
the  state;  but  this  leniency  should  not  go 
to  the  extent  of  opening  the  door  to  matters 
which  are  clearly  collateral  or  irrelevant 
and  serve  only  to  divert  the  attention  of 
the  Jurors  from  the  one  central  question 
which  they  are  impaneled  to  try.  On  cross- 
examination  of  the  appellant  the  prosecutor 
asked  him  If  be  had  not  made  certain  state- 
ments in  a  letter  written  by  him  to  the  girl 
whose  name  had  been  associated  with  that 
of  the  deceased.  Thereupon  the  prosecutor 
was  himself  called  to  the  witness  stand  by 
the  defense,  and  asked  to  produce  the  letter 
for  examination.  At  this  point  the  state 
made  objection  to  producing  the  letter,  and 
withdrew  all  the  evidence  which  had  been 
offered  on  that  subject  and  the  court  or- 
dered it  atrldten  from  the  record,  and  direct- 
ed the  Jury  not  to  give  it  the  slightest  con- 
sideration. Appellant  insists  that  this  ac- 
tion upon  part  of  the  prosecutor  and  trial 
court  without  requiring  the  production  of  the 
letter  to  the  Jury  was  prejudicial  to  the  de- 
fense, and  that  the  admonition  by  the  court 
to  the  Jury  could  not  serve  to  cure  the  error. 
The  contention  Is  not  well  founded.  In  the 
first  place  no  testimony  of  a  peculiarly  dam- 
aging character  had  been  disclosed  concern- 
ing the  alleged  letter.  The  most  that  can 
be  said  of  it  Is  that  the  questions  propound- 
ed by  the  county  attorney  Indicated  a  claim 
on  his  part  that  such  a  letter  had  been  writ- 
ten, bot  the  court  very  i>roperly  interfered 
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at  tb«  tbreshold  and  reminded  him  of  the 
Impropriety  of  going  farther  in  that  direc- 
tion without  producing!  the  writing,  and 
when  the  production  was  not  forthcoming, 
all  reference  to  It  was  stricken  from  the 
record  and  the  Jnry  duly  admonished.  If 
any  prejudice  could  be  presumed  from  the 
act  of  the  prosecutor.  It  was  certainly  not 
of  tliat  peculiarly  aggravated  character 
which  cannot  be  removed  by  proper  orders 
and  Instructions  on  part  of  the  trial  court 

Finally,  we  are  asked  to  reverse  the  judg< 
ment  below  on  account  of  alleged  miscon- 
duct of  the  county  attorney  In  his  argument 
to  the  jury.  We  shall  not  set  out  the  lan- 
guage excepted  to,  farther  than  to  say  that 
the  attorney  Indulged  In  severe  criticism  of 
certain  witnesses  for  the  defense,  and  spoke 
of  some  of  them  as  "nomads"  and  "pals." 
Whether,  In  his  strictures,  the  prosecutor 
transgressed  the  bounds  of  good  taste  we 
need  not  consider;  but  we  have  no  hesita- 
tion in  saying  we  find  nothing  In  the  ar- 
gument which,  so  far  transcends  the  oratori- 
cal license  which  Is  the  heritage  of  the  pro- 
fession as  requires  us  to  interfere  with  the 
verdict  The  record  demonstrates  beyond 
question  that  the  appellan<t  bad  a  fair  and  Im- 
partial trial.  He  was  ably  defended,  and  the 
trial  court  was  at  all  points  careful  to  solve 
the  doubtful  questions  in  his  favor.  He  was 
duly,  and  we  think  Justly,  convicted,  and 
the  Judgment  must  stand. 

Affirmed. 


OASTEB  V.  McCLBLIiAN  et  al. 
(Supreme  Court  of  Iowa.    Dee.  13,  1906.) 

Mines  and  Minebaxs  —  Laborkbs'  Lixn  — 

8tatt7tb8 — constbuction. 

Code,  {  3105,  provides  that  every  laborer 
or  miner  who  shall  perform  labor  In  opening, 
developing,  or  operating  any  coal  mine  shall 
have  a  lien  on  all  property  of  the  person,  firm 
or  corporation  owning  or  operating  such  mine," 
etc.  Held,  that  the  word  "or,"  between  the 
words  "owning"  and  "operating,"'  could  not  be 
construed  to  mean  "and,^'  and  hence  the  statute 
did  not  give  a  lien  on  mining  property  of  an 
owner  in  favor  of  the  employte  of  an  operating 
lessee. 

fEId.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Mines  and  Minerals,  i  235.] 

Appeal  from  District  Court  Appanoose 
County;   Robert  Sloan,  Judge. 

Action  In  equity  to  recover  on  an  account 
for  labor  performed  In  and  about  the  opera- 
tion of  a  coal  mine,  and  to  establish  and 
enforce  a  miner's  Hen.  The  fact  situation  Is 
sufficiently  stated  as  follows:  The  defendant 
Royal  Coal  Company  owns  a  coal  mine  in 
Appanoose  v-ounty,  and  the  defendant  Mc- 
Clellan  Is  toe  owner  of  all  the  capital  stock 
of  said  company.  Prior  to  August  1,  1903, 
the  mine  had  been  opened  and  worked  for 
some  years,  and  It  was  equipped  with  the 
muchlnery  and  apparatus  usual  to  the  opera- 
tion of  a  mine.  On  the  date  mentioned  the 
mine  and  Its  equipment  was  leased  to  the 


defendant  B.  H.  Smith,  who  took 
and  proceeded  to  operate.  By  the  terms  of 
the  lease.  In  lieu  of  rent  or  royalty.  Smith 
was  to  deliver  all  ooal  taken  out  of  the  mine 
to  McOIellan,  and  was  to  receive  thes«A>r 
each  month  in  cash  the  sum  of  |1.90  per  taw 
for  each  and  every  ton  delivered.  Smith  4 
was  to  pay  all  expenses  incident  to  tlie  opera-  | 
tlon  of  the  mine.  On  January  16,  1901. 
Smith  quit  oi>eratlons  and  abandoned  the 
mine.  In  the  meantime  he  had  been  paid 
for  all  the  coal  delivered  by  him  at  the 
stipulated  price.  PlaUitlff  and  some  20  other 
persons  were  employed  by  Smith  as  mine 
laborers  to  work  In  connection  with  tbe  op»- 
atlon  of  the  mine,  and  at  (he  time  tbe  mine 
closed  down  in  January  there  was  due  to 
each  of  them  on  such  account  a  sum  as  stated 
in  the  petition.  Each  of  the  other  persona 
assigned  his  claim  and  right  of  lien  to  plaln- 
tifr,  and  this  suit  Is  brought  to  recover  the 
aggregate  sum  and  to  enforce  the  right  of 
Hen.  By  the  decree  Judgment  was  awarded 
against  Smith  for  the  sum  demanded,  and  a 
Hen  was  established  against  the  property  of 
the  Royal  Coal  Company  and  a  special  exe- 
cution ordered.  Tbe  defendants  McCTlellan 
and  Royal  Ooal  Company  appeal.    Reversed. 

Howell  A  EUgln,  for  appellants.    Fee  &  JTes, 
for  appellee. 

BISHOP,  J.    The  appealing  defendants  do 
not  question  the  correctness  of  the  Judgnaent 
against  Smith.    And  they  ccnoede  that  the 
labor  performed  by  plaintiff  and  his  assignors 
was    imder   contract   of    employment    with 
Smith,  and  done  In  connection  with  the  oper- 
ation of  the  mine  In  question.    Two  matters 
of  complete   defense   are   relied   upon:    (1) 
That  the  Hen  statute  (Code,  |  3106)  does  not 
provide  for  a  Hen  upon  the  mining  property 
of  an  owner  In  favor  of  the  employes  of  an 
operating   lessee.     (2)    The   Hen   statute    Is 
void,  as  In  conflict  with  the  Constitution.    In 
view- of  the  construction  we  feel  constrained 
to  put  upon  the  provisions  of  the  statute,  it 
will  not  be  necessary  to  consider  the  con- 
stitutional question.    The  statute  upon  which 
the  action  Is  based  is  Code,  f  3106,  and  reads 
as  follows:    "Every  laborer  or  miner  who 
shall  perform  labor  in  opening,  developing  or 
operating  any  coal  mine  shall  liave  a  Hen  on 
all  the  property  of  the  person,  firm  or  cor- 
poration owning  or  operating  such  mine,  and 
used  in  the  construction  or  operation  there- 
of, Including  real  estate,  and  personal  prop- 
erty, for  tbe  value  of  such  labor,  to  be  secured 
and  enforced  as  mechanics'  liens  are."     And,  ' 
In  view  of  the  issue,  it  is  manifest  that,  when 
we  have  determined  upon  the  scope  and  mean- 
ing to  be  given  such  statute,  we  shall  have 
arrived  at  a  determination  of  the  controvert- 
ed rights  of  these  parties.    As  It  appears  to 
us,  the  question  Involved  must  depend  for 
its  solution  upon  the  construction  proper  to 
be  put  upon  the  word  "or,"  as  used  In  the 
expression  "owner  or  operator,"  as  it  occurs 
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In  the  BtatiKe.  If  the  word  shall  be  given  Its 
natural  and  ordinary  meaning  as  a  dlsjunc- 
tlve  particle,  then  It  would  seem  clear  that 
the  Hen  provided  for  was  Intended  to  attach 
•nly  to  the  property  of  the  employing  party, 
whether  he  be  owner  or  one  operating  the 
mine  as  lessee.  This  must  be  true  because 
the  word  "or"  marks  an  alternative  and  gen- 
erally corresponds  in  meaning  to  the  word 
"either."  It  signifies  that  one  of  two  things 
may  be  done,  but  not  both.  Webster's  Dic- 
tionary; Century  Dictionary;  6  Words  & 
Phrases,  6009.  If,  on  the  other  hand,  the 
word  shall  be  construed  as  having  by  Inten- 
tion the  meaning  of  the  conjunctive  word 
"and" — and  this  Is  the  logic  of  the  argument 
of  cotmsel  for  appellee — then,  of  course,  the 
lien  would  attach  to  the  req;>ectlve  property 
Interests  of  both  owner  and  operator. 

According  to  a  well-understood  canon  of 
construction.  It  Is  the  duty  of  the  courts  to 
ascertain  and  give  effect  to  the  real  meaning 
Intended  to  be  expressed  by  a  legislative  act 
called  in  question  where  such  Is  reasonably 
possible.  To  this  end  It  not  Infrequently 
becomes  necessary  to  give  to  a  word  a  mean- 
ing other  or  dlfTerent  than  that  ordinarily 
assigned  to  It  in  common  qieech.  Thus  the 
word  "or"  has  been  construed  to  mean  "and," 
and  vice  versa.  And  the  power  of  the  courts 
to  do  this  in  a  proper  case  has  never  been 
questioned.  But  a  proper  case  can  arise  only 
wboi  from  a  reading  of  the  act  as  a  whole 
It  becomes  apparent  that  the  word  used  was 
mistakenly  used.  All  the  cases  on  the  snb- 
Ject  proceed  on  this  theory.  State  v.  Myers, 
10  Iowa,  448;  Bisfeld  v.  Kenworthy,  60  Iowa, 
889;  Williams  v.  Poor,  66  Iowa,  410,  21  N. 
W.  753.  The  general  rule  is,  however,  that 
words  most  be  construed  according  to  their 
natural  meaning.  And  in  the  case  of  a  stat- 
ute which  Imposes  a  liability  which,  but 
therefor,  would  have  no  existence,  a  strict 
construction  most  be  given  not  only  to  the 
particular  words  employed,  but  to  the  act 
generally.  28  Am.  &  Bng.  En<7.  p.  668,  and 
cases  cited  In  the  note.  A  conclusion  for 
mistake  will  not  therefore  be  warranted,  un- 
less required  of  necessity  by  the  context  of 
the  act,  taken  as  a  whole,  to  dlstpel  doubt  or 
uncertainty  as  to  the  legislative  Intention,  or 
to  make  consistent  that  which  otherwise 
wonld  be  inconsistent,  or  to  avoid  an  un- 
reasonable or  absurd  result  As  giving  fur^ 
ther  support  to  this  view,  see  Ayers  v.  Chi- 
cago, eto.,  Co.,  187  111.  42,  68  N.  B.  318 ;  Kanne 
V.  Railway,  33  Minn.  419,  23  N.  W.  854;  War- 
ren Co.  V.  Booth,  81  Miss.  267,  32  South. 
1000;  Wlnterfleld  v.  Status,  24  Wis.  394; 
Burgett  V.  Botbwell,  86  Ind.  149;  State  v. 
Bulling,  100  Mo.  87,  12  S.  W.  356.  From 
tills  it  follows  as  a  necessary  corollary  that 
where  no  uncertainty  of  meaning  is  Intro- 
duced Into  the  act  by  the  words  employed, 
and  especially  If  It  can  be  given  reasonable 
enforcement  by  following  the  literal  read- 
ing, there  can  be  no  justification  for  a  change 


by  judicial  construction.  Robinson  v.  Ball- 
way,  106  Cal.  626,  38  Pac.  94,  722,  28  L.  B.  A. 
773;  Com.  v.  Kllgore,  82  Pa.  396;  Miller  v. 
Jones,  80  Ala.  89;  Brown  v.  Rushing  (Ark.) 
66  S.  W.  442 ;  Schneewlnd  v.  Nlles,  103  Mich. 
801,  61  N.  W.  498. 

Now,  stated  broadly,  the  statute  ImmedlatOi 
ly  in  question  gives  to  every  mine  employfi  a 
Hen  for  his  wages  on  the  mine  property  o{ 
his  employer,  and  It  is  immaterial  whether 
such  employer  Is  owner  of  the  mine  or  oper- 
ates the  same  under  a  lease  or  llcensa  And 
we  think  that  possible  to  the  strict  wording 
of  the  statute  there  Is  neither  the  element 
of  uncertainty,  nor  of  inconsistency,  nor  of 
chance  for  unreasonable  result  According- 
ly, there  is  no  ground  upon  which  to  base  an 
Interference  with  the  wording  of  the  statute 
by  the  courts;  and  this  especially,  as  to 
substitute  the  word  "and"  for  the  word  "or," 
thereby  e^ving  a  right  of  lien  on  the  proper- 
ties of  both  owner  and'  operator,  would  be  to 
authorise  the  forcible  taking  of  one  man's 
property  to  pay  the  debt  of  another.  The 
holding  in  Mltehel  v.  Burwell,  110  Iowa,  10, 
81  N.  W.  193,  cited  and  relied  upon  by  coun- 
sel for  appellee,  is  not  In  confilct  with  the 
conclusion  above  expressed.  The  precise 
question  now  before  us  was  not  there  dis- 
cussed or  decided.  The  holding  went  no 
further  than  to  declare  for  a  Hen  In  favor 
of  a  miner  upon  a  mining  property  to  the 
extent  of  the  value  of  the  Improvemente  made 
on  the  mine  by  the  operating  lessee  thereof. 
The  case  is  not  an  argument  for  a  further 
extension  of  the  liability  of  the  owner.  We 
conclude  that  the  statute  in  question  did  not 
authorize  a  lien  in  favor  of  plaintiff  against 
the  property  of  the  appealing  defendanta 
And  we  cannot  by  judicial  construction  ex- 
tend the  force, of  the  enactment  beyond  the 
field  marked  out  by  the  language  employed. 
If  needful  for  the  protection  of  miners  that 
there  should  be  an  extension  of  the  lien 
right,  it  Is  for  the  Legislature  to  make  pro- 
vision therefor  In  clear  and  unmistakable 
terms. 

It  follows  that  that  portion  of  the  decree 
appealed  from  must  be,  and  It  is,  reversed. 


DRAHOS  T.  KOPESET  et  al. 
(Supreme  Court  of  Iowa.    Dec.  12,  1006.) 

1.  Obkditobs'  Sun>— Rioht  of  Aotiok— Con- 
ditions Pbeoedent. 

Before  a  creditors'  bill  to  subject  real  estate 
in  the  name  of  a  third  person  to  the  satisfac- 
tion of  a  judgment  can  be  maintained,  the 
Judgment  defendant  must  be  insolvent,  and  there 
must  be  a  judgmet  lien,  or  a  sitnation  such 
that  it  will  be  established  on  setting  aside  the 
conTeyance  or  sale. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Creditors'  Suits,  {{  46-72.] 

2.  JuDOMKNT  —  Lien  —  Filino  Tbanscsipt 
—  Judgment  o»  Sufebiob  Coubt. 

Under  Code,  {  273,  providing  that  judg- 
ments in  the  superior  court  may  be  made  liens 
on  real  estate  in  the  county  in  which  the  cltv 
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is  situated  by  filing  transcripts  in  the  district 
court,  and  judgments  of  the  superior  court  may 
be  made  liens  on  real  estate  in  other  counties 
in  the  same  manner  as  judgments  in  the  district 
courts,  the  filing  of  a  transcript  of  a  judgment 
of  a  superior  court  in  the  district  court  of  an- 
other county,  without  having  filed  a  transcript 
in  the  district  court  of  the  same  county,  is  in- 
suflScient  to  create  a  lien  on  real  estate  in  the 
county  where  it  is  filed,  so  as  to  entitle  the 
judgment  creditor  to  set  aside  a  conveyance  by 
the  debtor  of  real  estate  in  that  county. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  SO,  Judgment,  Sf  1325,  1326.] 

Appeal  from  District  Court,  Kossuth 
County;    A.  D.  Bailie,  Judge. 

Suit  to  subject  certain  lands  to  the  satis- 
faction of  a  Judgment.  Tbe  petition  was 
dismissed,  and  appellant  appeals.    Affirmed. 

E.  C.  Barber  and  Oeo.  E.  Clarke,  for  ap- 
l>ellant.  E.  A.  Morllng  and  SulUvaa  &  Mc- 
Mahou,  for  appellees. 

LADD,  J.  Before  a  creditors'  bill  to  sub- 
ject real  estate  in  name  of  a  third  person  to 
the  satisfaction  of  a  judgment  can  be  main- 
tained, there  are  at  least  two  prerequisites: 
(1)  The  insolvency  of  the  Judgment  defend- 
ant; and  (2)  the  existence  of  the  judgment 
lien,  or  a  situation  such  that  it  will  be  es- 
tablished upon  settlug  aside  the  conveyance 
or  sale.  Banning  v.  Purlnton,  105  Iowa, 
042,  76  N.  W.  639;  Peterson  v.  Glttlngs, 
107  Iowa,  306,  77  N.  W.  1066. 

The  plaintiffs  Judgment  was  rendered  in 
the  superior  court  of  Cedar  Rapids,  in  Linn 
county,  against  Kopesky  alone.  Prior  there- 
to he  had  conveyed  the  land  in  controversy, 
situated  In  Kossuth  county,  to  his  daughter, 
and  she  to  her  husband,  Phillip  J.  Amen. 
Ezecuticm  bad  issued  out  of  the  superior 
court  to  the  sherifr  of  Kossuth  county ;  but, 
as  it  could  not  be  levied  on,  real  property, 
its  return  de  bonis  non  did  not  establish 
Kopesky's  Insolvency.  This,  however,  was 
proven  by  other  evidence.  Miller  v.  Dayton, 
47  Iowa,  312.  No  transcript  of  the  Judgment 
of  the  superior  court  was  filed  with  the  clerk 
of  the  district  court  of  Linn  county;  but 
the  petition  alleged  that  plaintUt  had  "duly 
trauscripted  his  Judgment  to  the  district 
court  of  the  state  of  Iowa  In  and  for  Kossuth 
county,"  and  it  was  admitted  on  the  trial 
that  a  transcript  was  there  filed  and  duly 
entered  upon  the  Judgment  docket  and  rec- 
ords of  said  county.  Was  the  situation  such 
that  the  Judgment  would  become  a  lien  on 
the  land  in  event  the  conveyance  from  Kop- 
esky to  his  daughter  and  that  from  her  to 
Amen  should  be  set  aside? 

The  decision  of  this  question  depends  upon 
the  construction  to  be  given  section  273  of 
the  Code.  That  section  provides  that  Judg- 
ments in  the  superior  court  "may  be  made 
liens  upon  real  estate  in  the  county  in  which 
the  city  is  situated,  by  fllhig  transcripts  of 
the  same  In  the  district  court,  as  provided 
in  this  code  In  relation  to  Judgments  of 
justices  of  the  peace,  and  with  equal  effect, 


and  from  the  time  of  such  filing  they  stuii; 
be  treated  in  all  respects  as  to  their  effect 
and    mode    of    enforcement    as    Judgments 
rendered  in  the  district  court  as  of  that  date, 
and  no  execution  can  thereafter  be   IssuetJ 
from  the  said  superior  court  on  sncb  Judg- 
ments, and  no  real  property  shall  be  levie-J 
on  or  sold  on  process  issued  out  of  the  su- 
perior court.    Judgments  of  said  court  may 
be  made  liens  upon  real  estate  In  other  coun- 
ties In  the  same  manner  as  judgments  in  the 
district   courts."     It   will   be   observed    the 
Judgments  of  the  superior  court  are  to  be 
treated  as  Judgments  of  the  district  court 
only  when  transcripts  thereof  are  filed  "in 
the  district  court"  of  the  county  in  which 
the  superior  court  has  jurisdiction.     There- 
after,  as   to  their   effect   and   mode   of  en- 
forcement, they  are  to  be  treated  in  all  re- 
spects as  Judgments  rendered  In  the  district 
court  as  of  that  date.    Before  the  transcript 
is  so  filed  the  Judgment  must  be  enforced, 
if  at  all,  through  process  Issued  out  of  the 
superior  court,  which  may  be  levied  on  per- 
sonal   property    only.      International    Troat 
Co,  V.  Keokuk  Electric  Ry.  Co.,  90  Iowa.  90. 
67  N.  W.  712.    After  the  filing  of  such  tran- 
script execution  may  not  issue  from  the  su- 
perior court;    for  this  power  Is  conferred 
upon,  and  at  the  same  time  limited  to,  th? 
district  court  of  the  same  county.     No  au- 
thority to  Issue  execution  is  conferred  upon 
any  other  court  of  the  state.     If  property 
is  located  in  some  other  county,  process  may 
be  issued  out  of  the  district  court  of  the 
cotmty  where  the  Judgment  was  rendered 
to  the  sheriff  of  such  other  county  precisely 
as  though  the  Judgment  were  entered  orig- 
inally in  the  district  court.     See  sections 
3957    et    seq..    Code.      Were   transcripts    of 
Judgments  In  the  superior  court  allowed  ti> 
be  filed  In  the  district  court  of  any  county 
of    the    state,    and   there    enforced   by   its 
process,  great  confusion  might  result,  and  op- 
pression also ;  for  one  court  would  not  know 
the  steps  another  had  taken  to  satisfy  the 
one  obligation.    To  avoid  this  the  Code  had 
not  changed  the  rule  of  the  common   law 
reserving  to  each  court  the  power  of  enfon-- 
ing  its  own  judgments  and  orders,  save,  a; 
through  the  filing  of  transcripts,  such  power 
is  transferred  to  another  court  of  the  8am«> 
county.     Seaton  v.  Hamilton,  10  Iowa.  394: 
Furman  v.  Dewell,  35  Iowa,  170.    Nor  can 
proceedings  on  a   Judgment  or  final   order 
be  enjoined   save   in  the  same  county   and 
court  where  the  judgment  or  order  was  ob- 
tained.    Hawkeye  Ins.   Co.   v.   Huston.   115 
Iowa,  621,  89  N.  W.  29;    Brunk  v.  Moulton 
Bank,  121  Iowa,  14,  96  N.  W.  238. 

The  powers  of  the  clerk  with  reference 
to  transcripts  from  other  counties  are  those 
prescribed  by  the  statute  only;  i.  e.,  of 
docketing  and  Indexing  them  "In  the  same 
manner  as  though  rendered  in  the  court  of 
his  own  county."  Sections  3802.  3803,  Code: 
JEtna  Life  Ins.  Co.  v.  Hesser,  77  Iowa.  3S1. 
42  N.  W.  325,  4  L.  R.  A.  122,  14  Am.  St  Rep. 
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297.  He  Is  not  auttiorlzed  to  recelTe  pay- 
ment or  to  satisfy  the  Judgment,  and  tbe 
return  of  tbe  execution  must  be  to  the  clerk 
of  the  county  where  tbe  judgment  was  ren- 
dered. Hawkeye  Ins.  Co.  t.  Luckow,  76 
Iowa,  21,  39  N.  W.  923.  Tbe  levy  and  sale 
under  execution  may  be  made  without  tbe 
fliing  of  a  .transcript,  and  will  be  precisely 
as  effectlye  as  against  those  having  actual 
notice  and  to  all  subsequent  to  the  record- 
ing of  the  sheriff's  deed  as  though  a  tran- 
script had  been  filed.  Hubbard  y.  Barnes, 
29  Iowa,  230 ;  McGInnis  v.  Edgell,  39  Iowa, 
419;  Foreman  t.  Hlgbam,  35  Iowa,  382. 
It  follows  that  the  filing  of  the  transcript 
in  no  sense  constituted  the  Judgment  that  of 
the  district  court  of  Kossuth  county  (Brunk 
V.  Moulton  Bank,  supra),  and  execution 
might  not  Issue  therefrom,  nor  from  that  of 
Linn  county,  as  no  transcript  of  the  Judg- 
ment had  been  filed  in  the  latter,  and  tbe 
land  could  not  be  levied  on  or  sold  under 
execution  from  the  superior  court 

But  appellant  Insists  that  the  last  clause 
of  the  statute  should  be  construed  as  sep- 
arate and  apart  from  tbe  portion  preceding 
it.  If  this  were  to  be  done,  it  might  be  held 
that  Judgments  of  the  superior  court  could 
be  made  liens  on  lands  in  other  counties 
by  filing  transcripts  thereof  directly  in  tbe 
courts  of  such  other  counties.  This  would 
result  in  the  anomalous  condition  of  hav- 
ing a  lien  on  property  which  neither  could 
be  levied  upon  nor  sold  under  the  process 
of  the  only  court  authorized  to  issue  it  It 
would  be  idle  to  set  aside  conveyances  in 
order  to  establish  such  a  lien,  even  if  it 
were  thought  that  anything  which  cannot 
be  enforced  may  constitute  a  lien.  The 
plaintiff,  without  a  levy  on  the  property  or 
In  a  Bitnation  to  make  one,  cannot  assail  the 
conveyances  as  fraudulent  State  Ins.  C!o. 
r.  Prestage,  116  Iowa,  468,  90  N.  W.  62. 
The  situation  is  precisely  as  though  he  had 
sought  to  subject  land  to  the  payment  of 
the  judgment  of  a  justice  of  the  peace,  and 
such  an  action  cannot  be  maintained.  Crip- 
pen  V.  Hudson,  13  N.  T.  161;  Peterswi  v. 
Oittlngs,  supra.  However,  a  sentence  may 
not  be  thus  separated  from  what  precedes  it, 
for  the  purposes  of  construction,  unless  it 
relates  to  another  subject-matter.  Not  only 
the  different  sentences  of  a  statute,  but  dif- 
ferent statutes,  if  In  pari  materia,  are  to  be 
construed  together  in  ascertaining  the  true 
meaning  of  tbe  lawmakers.  Sutherland  on 
Statutory  Construction,  {  443  et  seq.  So  con- 
struing the  statute  before  us,  it  is  manifest 
that  Judgments  of  the  superior  court  are  to 
be  made  liens  on  real  estate  in  other  coun- 
ties by  the  same  procedure  as  those  of 
Justices  of  the  peace.  Filing  the  transcript 
In  the  district  court  of  the  county  is  "with 
equal  effect"  and  in  all  respects,  and  the 
mode  of  Its  enforcement  precisely  the  same, 
as  when  the  transcript  is  from  the  court  of 
a  justice  of  the  peace ;  and  all  intended  by 
the  last  sentence  is  that  liens  on  real  prop- 


erty In  other  counties  may  be  effected  by 
filing  transcripts  of  the  Judgment  and  entries 
as  they  appear  in  the  district  court — that 
Is,  "in  the  same  manner  as  Judgments  In 
the  district  court"  are  made  liens.  See  Bla- 
ney  v.  Hanks,  14  Iowa,  400.  The  object  to 
be  attained  by  fliing  transcripts  in  other 
counties  Is  the  establishment  of  the  liens  of 
Judgments  against  lands  therein,  with  a 
view  to  their  enforcement;  and  before  this 
may  be  done  such  Juilgments  should  be  In 
a  condition  to  be  enforced.  To  this  end  the 
transcripts  should  be  from  the  district  court 
regardless  of  whether  there  rendered  or 
transfered  to  it  by  transcript  from  the  dock- 
et of  a  justice  of  the  peace  or  the  records  of 
a  superior  court  The  case  is  ruled  by  Peter- 
son V.  Oittlngs,  supra,  and  the  court  right- 
ly dismissed  the  petition. 
Affirmed. 


SPILDH  V.  JOHNSON. 

(Snpreme  Court  of  Iowa.    Dec  12,  1906.) 

LniiTATioN  or  Actions  —  Rkvivai,  — Judo- 

UENTS. 

A  judgment  debt  is  one  ez  contractu,  with- 
in Code,  i  3456,  allowing  causes  of  actions 
ez  contractu  to  be  revived  by  a  new  promise 
to  pay. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  {  574.] 

Appeal  from  District  Court,  Winneshiek 
County ;   L.  E.  Fellows,  Judge. 

Action  to  set  aside  and  annul  a  mortgage. 
Decree  for  defendant  and  plaintiff  appeals. 
Affirmed. 

E.  W.  Cutting,  for  appellant  B.  P.  John- 
son, for  appellee. 

WEAVER,  J.  Prior  to  the  year  1878  the 
plaintiff  herein  purchased  certain  land  from 
Johanna  Johnson,  from  whom  he  took  a 
conveyance.  Thereafter  other  persons,  who 
claimed  to  have  been  tenants  in  common  of 
said  land  with  said  Johanna  Johnson,  ap- 
peared and  demanded  partition  thereof. 
This  claim  was  established  by  a  proper  pro- 
ceeding in  district  court  In  entering  the 
decree  in  that  proceeding  it  was  found,  among 
other  things,  that  Johanna  Johnson  was  in- 
debted to  the  claimants  In  the  sum  of  $140.52, 
and  that  SpIIde  was  Indebted  In  an  equal  or 
greater  amount  to  Johanna  Johnson,  and 
this  matter  was  adjusted  by  entering  a  judg- 
ment against  said  Spllde  for  the  sum  above 
named  In  favor  of  said  claimants,  John  An- 
derson and  Stephen  Anderson.  This  judg- 
ment remaining  unpaid,  the  Andersons  on 
June  8,  1881,  assigned  It  to  E.  P.  Johnson, 
who  on  July  12,  1904,  assigned  it  to  Perry 
S.  Johnson,  the  defendant  herein.  On  the 
date  last  mentioned  Spllde  and  wife  united 
In  a  mortgage  on  the  land  in  question  to 
Perry  S.  Johnson  to  secure  the  payment  of 
the  Judgment.  After  describing  the  record 
of  the  judgment  thus  to  be  secured,  said 
mortgage    contains    the    following    clause: 
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'Vor  TKhw  received,  time  Is  given  on  this 
Jaigmeat  tor  three  years,  and  we  hereby 
I>nxalae  and  agree  to  pay  the  said  Judgment, 
wltb  Interest  aa  therein  expressed,  on  or  be- 
fore July  12,  1907,  and  said  John  P.  Spllde 
to  to  get  credit  on  this  Judgment  for  $44.88. 
The  balance  of  said  Judgment  we  agree  to 
pay.  with  cost  and  interest"  On  August 
19.  1904,  this  action  was  begun  in  equity  to 
annul,  cancel,  and  discharge  said  mortgage, 
on  the  ground  that  the  Judgment,  and  the 
original  right  of  action  or  claim  on  which  It 
was  based,  had  at  the  date  of  said  mortgage 
been  long  barred  by  the  statute  of  limita- 
tions, and  that  said  Judgment  is  not  a  con- 
tract obligation,  and  Is  therefore  not  subject 
to  be  reTlved,  or  to  hare  its  actionable  quali- 
ty restored,  by  a  subsequent  acknowledg- 
ment of  its  nonpayment  or  by  a  subsequent 
promise  to  pay.  In  answer  to  this  petition, 
the  defendant  pleaded  the  facts  above  stated 
as  to  the  origin  of  the  Judgment  and  his 
-ownership  thereof,  and  the  fact  that  It  had 
never  beea  paid,  as  well  as  the  subsequent 
written  promise  by  plaintiff  to  pay  the  same, 
as  set  forth  In  said  mortgage.  On  these 
pleadings  the  cause  was  submitted  to  the 
court,  and  decree  thereafter  entered  dismiss- 
ing plaintiff's  bin  as  being  without  equity. 

It  will  be  observed  that  at  the  date  of  the 
mortgage  the  Judgment  had  been  barred  by 
the  statute  of  limitations,  and  the  one  ques- 
tion presented  la  whether  the  written  ac- 
knowledgment of  the  debt  and  promise  to 
pay  contained  In  the  mortgage  operates  to 
waive  the  defense  of  the  statute  and  revive 
said  Judgment  It  is  to  be  admitted  that 
cases  may  be  found  which  class  Judgments, 
not  as  contracts,  but  as  obligations  in  in- 
Titum,  and  therefore  not  subject  to  be  re> 
viveil,  as  against  the  statute  of  limitations, 
by  a  new  promise  to  pay,  because  the  statute 
providing  for  a  renewal  or  review  by  a  new 
promise  to  pay  is  confined  to  actions  ex  con- 
tractu. Ck>de,  i  3456.  Such  is  the  holding 
In  Berkson  v.  Ooz,  73  Miss.  339,  18  South. 
934,  55  Am.  St  Rep.  539.  But  this  court  Is 
committed  to  another  view  of  the  law.  As 
early  as  the  case  of  Johnson  v.  Butler,  2 
Iowa,  535,  we  held  that  the  obligation  of  the 
Judgment  defendant  Is  a  debt  and  that  an 
action  brought  upon  a  Judgment  is  ex  con- 
tractu, without  regard  to  the  nature  of  the 
original  cause  of  action  on  which  the  Judg- 
ment was  recovered!.  This  doctrine  has  the 
support  of  the  weight  of  authority.  Carr  v. 
Rlscher,  119  N.  Y.  117,  23  N.  B.  296;  Nazro 
V.  Oil  Co.,  86  Hun,  296;  Taylor  v.  Root  * 
Keyes  (N.  T.)  335;  Gutta  Percha  Co.  v. 
Houston  (N.  Y.)  15  N.  E.  402,  2  Am.  St  Rep. 
412;  8  Oyc.  831;  Osborne  &  Heuer  (Minn.) 
64  N.  W.  1151;  Parsons  on  Contracts,  7; 
Chltty  on  Contracts,  2;  Story  on  Contracts, 
2;  Bank  v.  Van  Vorls  (S.  D.)  62  N.  W.  378; 
White  V.  Moore  (Ky.)  38  S.  W.  505.  In  a 
suit  upon  a  Judgment  this  court  applied  the 
same  rule,  and  held  the  right  of  action  was 


revived  by  a  new  promlae,  altbougji  It  to  ts 
be  said  that  the  iwlnt  now  under  dlacnssiofl 
does  not  seem  to  have  been  considered.  Fns- 
bee  V.  Seaman,  49  Iowa,  95.  It  Is  to  be 
remembered  that  a  statute  of  limitations  is  i 
statute  of  repose.  It  simply  takes  away  tfae 
right  to  maintain  an  action,  bat  it  does  not 
pay  or  cancel  the  debt.  The  debt  still  exists, 
and,  though  action  to  barred,  the  fact  tliat 
it  exists  affords  sufficient  consideratloa  to 
support  a  new  promise  to  pay,  and  wben  said 
promise  Is  in  writing  the  statute  gives  it 
legal  effect  In  the  revival  of  the  right  to  sue 
thereon. 

Holding,  as  we  do,  that  for  the  pnipoaea 
of  the  statute  the  Judgment  debt  must  be 
treated  as  a  claim  ex  contractu,  it  follows 
of  necessity  that  the  appeal  In  thto  case  can- 
not be  sustained;  and  the  Judgment  of  the 
dtetrict  court  must  be,  and  it  la,  affirmed. 


HOUGHTON  IMPLEMENT  CO.  ▼.    VAV- 
BOUSKY. 

(Supreme   Court  of  North   Dakota.    Nov.    19, 
190a    .Rehearing  Denied  Dec  12,  190a) 

1.  'PtxA.Dima — Answer. 

An  answer  states  no  defense  whm  no 
facts  are  set  forth  as  a  basis  for  the  conclasioni 
pleaded. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Die. 
vol.  39,  Pleading,  H  12-28%;] 

2.  Sax£8— Wabbantt. 

A  written  warranty  tliat  an  engine  will 
work  satisfactorily  and  develop  specified  power 
is  a  warranty  that  the  engine  will  work  satis- 
factorily in  all  respects,  ana  the  warranty  is  not 
limited  to  the  development  of  power  only. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  §  783.] 

3.  Sake — CoNSTBUcrrion. 

A  warranty  that  a  machine  will  work  satis- 
factorily means  that  It  will  work  satisfactorily 
to  the  purchaser. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  43,  Sales,  {  790.] 

4.  Save— Resoibsior. 

A  rescission  of  a  contract  of  sale  on  aa 
engine  cannot  be  consummated  by  a  mere  dis- 
affirmance thereof,  bnt  such  disaffirmance  must 
be  followed  by  a  return  of  the  engine  nnless  a 
return  be  waived  by  the  seller  or  the  contract 
otherwise  provides. 

[Eld.  Note. — For  cases  in  nolnt  see  Cent.  Dig. 
vol.  43,  Sales,  {f  303-311.f 

5.  Judgment— NoTwiTHSTANDiNO  Vxbdict. 

A  motion  for  judgment  notwitiistanding  the 
verdict  should  not  be  granted  unless  the  record 
shows  not  only  that  the  verdict  is  not  sus- 
tained by  the  evidence,  bnt  also  that  there  is 
no  reasonable  probability  that  defects  in  proof 
or  pleadings  can  be  remedied  on  a  new  trial. 

[Ed  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  30,  Judgment,  f  f  367-375.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Walsh  County; 
E.  B.  Goss,  Judge. 

Action  by  the  Houghton  Implement  Com- 
pany against  Frank  Vavrousky.  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed. 

J.  H.  Bosard,  for  appellant  Jeff  M.  My- 
ers, for  respondent 
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MOBOAN,  OL  J.  This  la  an  action  on  an 
alleged  breach  of  a  contract  for  the  sale  of  a 
caaollne  engine.  The  plalntUT  -was  the  general 
agent  of  the  Kansas  City  Hay  Press  Ck>m- 
pany,  the  manufacturer  of  the  engine,  and  iB 
now  the  owner  of  the  contract  made  by  de- 
fendant with  said  Kansas  City  Hay  Press 
Company,  and  of  the  indebtedness  alleged  to 
be  due  under  said  contract  The  complaint 
alleges  the  giving  of  an  order  by  defendant 
for  said  engine  and  the  delivery  thereof  to 
Mm,  and  that  he  has  failed  and  refuses  to 
execute  and  deliver  notes  for  the  purchase 
price  of  said  engine,  and  a  mortgage  to  se- 
cure the  same  as  agreed  to  on  the  order, 
and  refuses  to  pay  said  debt  to  plalntUCs 
damage  In  the  sum  of  $1,600. 

The  answer  admits  the  giving  of  the  order 
and  the  delivery  of  the  engine  to  him  and  the 
refusal  to  execute  the  notes  and  mortgage. 
Aa  a  defense  It  Is  alleged  that  the  order  con- 
tained an  express  guaranty  that  the  engine 
-would  give  perfect  satisfaction.  If  proi)erly 
handled.  That  the  engine  was  purchased 
to  be  used  as  a  sample  engine  by  defendant 
as  agent  for  the  Kansas  City  Hay  Press 
Company,  at  Plsek,  N.  D.  That,  upon  teat- 
Ing  said  engine,  It  was  ascertained  that  It 
■vma  not  at  all  as  represented  and  "that  It 
iB  whcdly  lacking  In  power  to  do  the  work 
of  the  ordinary  18-horse-power  engine,  and 
that  it  was  of  no  use  as  a  general  purpose 
tbresblng  engine.  That  when  defendant 
ascertained  that  the  engine  did  not  comply 
■with  the  warranty  upon  which  it  was  or- 
dered, he  notlfled  the  Kansas  City  Hay  Press 
Company  and  the  plaintiff  that  be  would 
not  settle  for  the  same.  Plaintiff  thereupon 
agreed  that  it  would  procure  the  Kansas 
City  Hay  Press  Company  to  overhaul  said 
engine,  and  put  It  in  flrst-class  shape  to  do 
tbe  usual  work  of  the  ordinary  IS-horse-power 
threshing  engine  before  the  commencement 
of  the  thr'eshing  season  of  1902,  and  that 
plaintiff  failed  to  do  so  until  nearly  the  close 
of  said  threshing  season  of  1902.  That,  In 
consequence  of  said  failure  to  repair  said 
engine  within  the  time  spedfled,  defendant 
notlfled  the  plaintiff  that  be  would  not  settle 
for  nor  accept  said  engine,  and  that  he  held 
it  subject  to  Its  order.  The  Jury  found  for 
the  defendant  A  motion  for  a  new  trial, 
and  a  motion  for  Judgment  notwithstanding 
the  verdict  were  made  and  denied.  The 
denying  of  these  motions  and  alleged  errors 
in  tbe  admission  of  certain  evidence  on  the 
trial  are  urged  as  grounds  for  a  reversal  of 
the  Judgment 

The  guaranty  under  which  the  machine 
was  sold  was  in  the  following  language: 
"We  fully  guaranty  our  engines  to  give  per- 
fect satisfaction  if  properly  bandied,  and 
every  engine  shipped  to  develop  its  full  rated 
actual  power  at  brake,  and  in  case  of  Its 
being  questioned,  we  will  send  a  man  at  any 
reasonable  distance  to  take  the  brake  test 
which  shall  be  done  by  standard  methods, 
and  in  case  we  fall  to  demonstrate  its  foU 
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rated  power,  providing  the  engine  Is  in 
proper  order,  we  will  remove  same  or  re- 
place it  with  another  that  will  give  the 
power,  all  at  our  own  expensa  The  pur- 
chaser, however,  to  stand  the  expense,  if, 
on  the  other  hand,  we  do  denlonstrate  that 
the  power  is  as  represented."  Plaintiff  con- 
tends that  this  Is  a  guaranty  of  tbe  capacity 
of  the  engine  only,  and  that  If  the  evidence 
shows  that  the  engine  developed  its  full 
rated  actual  power  at  brake,  then  the  war- 
ranty was  fulfilled  and  the  defendant  could 
not  have  been  In  good  faith  dissatisfied  with 
the  engine.  We  do  not  think  that  this  is 
a  reasonable  construction  of  the  warranty. 
The  warranty  covers  two  distinct  matters. 
The  first  refers  to  the  engine  generally,  and 
that  it  would  work  to  defendant's  perfect 
satisfaction;  (2)  that  It  would  develop  Its 
full  rated  actual  power  at  brake  upon  a  test. 
This  construction  of  the  warranty  gives  effect  » 
to  each  clause  thereof.  It  vrould  be  a 
forced  construction  to  bold  that  the  second 
part  of  the  warranty  Is  a  limitation  upon  the 
first,  as  that  would  render  the  first  danse 
meaningless.  If,  upon  a  test  of  the  engine 
It  developed  its  full  rated  power  at  brake,  the 
warranty  would  be  fulfilled,  without  regard 
to  the  fact  whether  it  worked  satisfactorily 
or  not  Other  causes  might  render  the  work 
of  tbe  engine  unsatisfactory,  although  It 
might  develop  the  capacity  of  power  war- 
ranted. The  warranty  that  the  engine  would 
work  satisfactorily  means  that  It  -would 
work  satisfactorily  to  the  purchaser.  See 
Garland  v.  Keeler  (N.  D.)  108  N.  W.  484,  and 
cases  dted.  Also,  Stutz  v.  Loyal  Hanna 
Coal  ft  Coke  Co..  131  Pa.  267,  18  Ati.  875; 
Singerly  v.  Thayer,  108  Pa.  291,  2  Ati.  230, 
56  Am.  Rep.  207;  Haney-Campbell  Co.  v. 
Preston  Creamery  Ass'n,  119  Iowa,  188,  93 
N.  W.  297;  B.  ft  O.  By.  Co.  v.  Brydon,  65 
Md.  198,  611,  S  Ati.  306,  0  Ati.  126,  67  Am. 
Rep.  318.  It  is  claimed  that  the  defendant 
did  not  plead  In  his  answer  that  tbe  engine 
did  not  work  satisfactorily  except  as  to  its 
incapacity  to  develop  sufilclent  power.  The 
answer  does  not  plead  in  express  terms  that 
the  engine  did  not  do  satisfactory  work. 
The  answer  alleges  that  the  engine  "was  of 
no  use  as  a  general  purpose  tbresblng  en- 
gine," and  that  it  wholly  failed  to  comply 
with  the  warranty,  but  no  facts  are  pleaded  i 

on  which  a  claim  can  be  based  in  good  faith  | 

that  tbe  engine  did  not  do  satisfactory  -vrork  i 

aside  from  Its  failure  to  develop  its  rated 
power,  equal  to  an  18-horse-power  engine.  \ 

The  answer,  therefore,  did  not  allege  facts 
on  which  a  failure  of  the  warranty  In  this 
respect  could  be  predicated.  ' 

The  evidence  shows  beyond  any  question 
that  the  engine  failed  to  work  satisfactorily 
during  the  threshing  season  of  1901.  This 
fact  is  of  no  consequence  in  view  of  the  fact 
that  the  plaintiff  agreed  to  either  furnish 
an  engine  capable  of  more  power,  or  to  re-  ' 

pair  the  one  in  defendant's  possession  so  that 
It  would  develop  more  power,  and  to  do  so 
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In  time  for  tbe  threablnK  aeaaon  of  1902. 
Hence  tbe  stipulations  of  tbe  warranty  were 
waived  by  mutual  consent  In  1001,  and  the 
engine  allowed  to  remain  In  defendant's 
possession  until  tbe  1902  season.  Tbe  de- 
fendant claims  that  the  plaintiff  failed  to 
comply  with  this  new  contract  until  after 
the  threshing  season  bad  nearly  passed  In 
1902.  Plaintiff  claims  that  defendant  was  to 
give  it  SO  days'  notice  before  the  time  that 
.  be  would  want  the  engine  repaired  or  re- 
placed. Plaintiff  claims  that  this  notice  was 
not  given.  It  Is  unnecessary  to  determine 
which  of  these  contentions  is  true.  It  may 
be  conceded  for  the  purposes  of  this  appeal 
that  both  contentions  would  be  decided  in  de- 
fendant's favor.  There  must  be  a  new  trial, 
in  any  event  The  defendant  has  not  re- 
tnmed  tbe  engine  to  the  plaintiff,  pursuant 
to  the  contract,  nor  has  the  plaintiff  waived 
such  retom.  The  defendant  claims  tbat  he 
rescinded  the  contract,  and  Insists  in  his 
argument  that  tbe  engine  was  sold  to  an- 
other party  In  the  fall  of  1901  and  that 
plaintiff  authorized  such  sale,  and  that  no 
return  of  tbe  engine  was  therefore  contem- 
plated by  the  parties  under  the  new  agree- 
ment, and  tbat  the  original  contract  was 
thereby  waived.  The  evidence  will  not  sus- 
tain tbe  fact  that  a  sale  was  made  In  1901. 
There  was  considerable  correspondence  in 
respect  to  a  sale,  but  defendant's  evidence 
shows  conclusively  that  there  was  no  such 
sale.  From  a  certain  letter  written  by  de- 
fendant to  plaintiff  on  October  22,  1901,  that 
fact  might  be  inferred  If  the  letter  is  alone 
examined.  Defendant's  evidence,  however, 
completely  refutes  sndi  inference.  Defend- 
ant testified  on  the  trial  as  follows:  "I  wrote 
them  about  It,  and  I  said  they  had  to  do 
something  over  that  engine  if  they  wanted 
me  so  I  could  sell  It  before  harvest  so  tbat 
they  could  try  it,  fix  it,  or  do  something 
with  it  That  was  soon  after  the  8th 
of  May,  1902."  This  testimony  refutes  the 
Inference  contained  in  bis  letter  of  October 
22,  1901,  wherein  be  says  that  "parties  will 
settle  for  engine  as  soon  as  It  runs  satisfac- 
torily," and  shows  that  tbe  engine  was  in  bis 
possession  and  for  sale  by  him  about  May, 
1902. 

The  evidence  shows  tbat  tbe  engine  was 
repaired  in  tbe  fall  of  1902,  but  defendant 
still  refused  to  settle  for  it  and  based  his 
refusal  solely  on  tbe  ground  tbat  It  was  not 
repaired  before  the  threshing  season  had 
commenced.  He  claims  that  be  rescinded 
tbe  contract  for  that  reason.  No  effort  is 
made  to  show  that  the  engine  was  returned. 
No  rescission  would  be  effectual  unless  the 
engine  was  returned.  Defendant  cannot  re- 
tain tbe  engine,  and  resist  payment  of  the 
price.  Upon  failure  of  the  plaintiff  to  repair 
the  engine  in  pursuance  of  tbe  new  agree- 
ment if  such  was  the  case,  defendant  should 
have  promptly  returned  tbe  engine  unless 
a  return  was  waived.  There  is  no  evidence 
of  such  waiver  so  far  aa  a  return  under  the 


new  contract  Is  concerned.  For  that  reason 
a  new  trial  should  have  been  granted. 
Whether  there  was  competent  evidence  under 
which  the  jury  might  have  found  tbat  tbe  en- 
gine failed  to  comply  with  the  warranty  as 
to  the  develc^ment  of  tbe  iwwer  therein 
specified,  It  Is  not  necessary  to  determine, 
nor  Is  it  necessary  to  consider  the  assigned 
errors  in  the  admission  of  evidence.  It  was 
not  error  to  deny  the  motion  for  judgment 
notwithstanding  the  verdict  Tbe  evldmce 
does  not  show  that  the  defendant  cannot  re- 
cover a  verdict  in  his  favor  under  any  con- 
ditions. A  Judgment  notwithstanding  tbe 
verdict  can  be  rendered  only  in  cases  w^here 
it  appears  that  a  party  is  precluded  from 
recovering  by  reason  of  some  conclusive 
fact,  not  subject  to  amendment  or  of  being 
supplied  on  another  trial.  Rlchmire  v.  An- 
drews &  Gage  El.  Co.,  11  N.  D.  453.  92  N. 
W.  810;  Meehan  v.  Q.  N.  Ry.  Co.,  13  N.  D. 
432,  101  N.  W.  183. 

The  Judgment  is  reversed,  a  new  trial 
granted,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 

KNAUF,  J.,  concurs.  ENOERITD,  J.,  ab- 
sent, and  not  participating  in  the  decision. 


STATE  T.  RICHARDSON  et  al. 

(Supreme  Court  of  North  Dakota.    Nov.  5, 1906. 
Rehearing  Denied  Dec.  12,  1906.) 

1.  OFricxBS— Reuovai.  raox  Omoa— Paooc- 
DxntK. 

In  proceedings  under  section  9646,  Rev. 
Codes  1005,  or  section  7838,  Rev.  Codes  1890, 
for  the  removal  of  public  offidals,  it  is  inroper 
to  object  to  the  accusation  on  any  ground  one 
might  assign  by  way  of  demurrer  to  a  oom- 
pliunt  If  objections  to  the  nccnsation  are  over- 
ruled, an  answer  most  b«  filed  and  trial  had 
in  a  summary  manner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Officers,  U  101-1030 

2.  SAKE~Foaic  or  Aooubation. 

Accusations    for   removal    from   office    for 
malfeasance  must  be  presented  by  a  grand  Jury. 
[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  37,  Officers,  {  101.) 

3.  CouwTiM  —  CouHTT  GoionssioinEBS  —  Bl- 

UOVAI.  FROU  Oftiok— ACCUSATIOn. 

It  is  not  necessary  that  an  accusation  on- 
der  section  9646,  Rev.  Codes  1905,  should  con- 
tain all  tbe  facts  and  circumstances  surround- 
ing the  alleged  charge  and  collection  of  illegal 
fees  by  public  officials,  but  a  statement  that 
■aid  county  commissioners  "presented  bills 
against  said  county  for  their  services,  whidi 
were  unlawfully  and  corruptly  allowed  by  said 
defendants  acting  aa  a  majority  of  said  board 
of  county  commissioners,"  and  further  point- 
ing out  tbe  B^ieclfic  bills,  claimed  aa  Illegal. 
statins  tbat  said  defendants  "charged  and  col- 
lected said  bills  from  said  connty,  states  snffi- 
dent  facts  to  constitute  cause  for  removal. 

4.  Sake— County   CoioaBSiORKBS  —  Coxpkit- 
SATioK— Day's  Wobk. 

Tbe  law  does  not  specify  the  maximum 
namt)er  of  hours  which  shall  constitute  a  day 
for  county  commissioners'  services,  but  there 
can  l>e  no  more  than  one  day  charged  for  serv- 
ices performed  in  tbe  24  hours,  from  one  mid- 
night to  the  midnight  succeeding.    No  per  diem 
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ia  allowed  county  commlntonen  for  time  in 
ooming  to  and  goine  from  their  regular  sesaions. 
The  mileage  only  is  allowed  for  travel. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  13,  Counties,  i  5i.] 

5.  SAlfB— CODNTT     COIOIISSIOKEBB— OBnaHAL 
BiSPORSIBILITT. 

The  fact  that  a  county  commissioner  does 
not  know  that  the  charges  he  makes  for  his 
services  are  illegal  is  no  excuse  for  making 
the  illegal  charge. 

6.  SaKB— JUDGICBRT    OF    RkIIOVAI.. 

The  order  finding  defendants  "guilty"  as 
they  stand  charged  in  paragraphs  17,  2o,  and 
26  of  the  accusation,  and  that  the  defendants, 
Li.  H.  Carroll  and  S.  S.  Richardson  be  removed 
from  the  office  of  county  commissioners  of 
Ward  county,"  is  sufficient  upon  which  to  base 
a  Judgment  of  removal  from  such  office  and  the 
judgment  in  practically  the  same  language  ia 
sufficient,  and  it  is  unnecessary  that  the 
Judgment  particularize  the  speciflc  acts  of  guilt 
where  It  is  shown  that  illegal  charges  were  made 
in  monthly  bills  and  they  are  set  forth  In  the 
accusation. 

7.  Costs— CimnNAi,  Pboskcotions— Appkal. 

The  respondent  is  not  allowed  costs  for 
unnecessary  reprinting  of  portions  of  abstract 
in  the  brief. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  {  1194.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ward  County; 
E3.  B.  Goas,  Judge. 

Summary  action  for  the  removal  of  S.  B. 
RlcbardBon  and  I>  B.  Carroll,  county  com- 
missioners of  Ward  county.  From  a  Judg- 
ment of  removal,  they  appeal.    Affirmed. 

John  B.  Oreene,  /or  appellanta.  Qeo.  A. 
McGee,  State's  Atty.,  a  N.  Frich,  Atty.  Gen., 
and  Bosard  &  Byersoo,  for  tbe  State. 

ENATJF,  J.  Tbls  is  a  summary  action 
brought  for  the  removal  of  three  of  tbe 
county  commissioners  of  Ward  county  on  an 
accusation  presented  by  J.  W.  Fabrick,  a 
person  residing  in  that  coimty.  The  accusa- 
tion as  filed  and  served  consisted  of  28  para- 
graphs, containing  various  charges  against 
three  of  the  commissioners.  On  January  9, 
1906,  the  defendants  filed  an  answer  in 
which  they  objected  to  each  and  every  one 
of  the  28  articles  upon  the  following  grounds: 
(1)  "That  the  court  has  not  Jurisdiction  of 
tbe  subject-matter  thereof,  In  that  charges 
therein  set  forth  are  triable  only  upon  an 
accusation  presented  to  the  court  by  a  duly 
constituted  grand  jury  of  the  county.  (2) 
"That  the  facts  set  forth  therein,  and  In 
eacb  of  the  28  articles,  are  insufflcient  to 
constitute  a  ground  for  the  removal  from 
office  of  the  said  defendants,  or  either  of 
tbem."  The  lower  court  thereupon  caused  a 
portion  of  the  accusation  to  be  stricken  out 
under  the  second  objection  above,  and  on 
February  9,  1906,  defendants  filed  an  an- 
swer denying  the  remainder  of  the  charges, 
and  a  Jury  having  be«i  waived,  the  court 
proceeded  with  the  trial  of  the  defendants, 
and  after  the  evidence  had  been  adduced,  the 
court  found  the  defendants  not  guilty  of  any 
of  tbe  remaining  articles,   or  charges,  ex- 


cept that  the  deftedanta,  Bicbardson  and 
Carrol  were  found  guilty  of  the  charges 
contained  in  articles  17,  25,  and  26,  of  the 
accusation.  Defendants  appeal  from  tbe 
judgment 

Article  17  of  tbe  accusation  stated,  In  sub- 
stance, that  the  defendants  unlawfully  and 
corruptly  approved  and  allowed  a  claim  of 
the  Mlnot  Optic  against  said  county  of  Ward 
in  tbe  sum  of  $389.87,  for  200  calendars, 
"and  afterwards  rescinded  this  action,  and 
allowed  the  bill  at  $150,  whereas  in  fact 
and  In  truth,  the  real  value  of  said  calendars 
was  not  more  than  tbe  sum  of  $66,  all  of 
which  tbe  said  defendants  well  knew."  To 
bring  article  17  within  tbe  class  of  accusa- 
tions to  be  presented  by  a  person  under 
section  9646,  Rev.  Codes  1905,  it  Is  necessary 
to  state  facts,  showing,  not  a  malfeasance  tn 
office,  but  tbe  charge  and  collection  of  illegal 
fees,  a  neglect  of  duty,  or  that  tbe  official 
has  rendered  himself  Incompetent  The  facts 
in  this  article  do  not  show  it  to  come  within 
either,  but  the  facts  alleged  do  tend  to  show 
misfeasance  and  malfeasance  in  office,  and 
tor  either  of  those  charges  the  accusatlou 
must  be  presented  by  a  grand  Jury,  and 
should  have  been  stricken  out,  and  the  find- 
ing of  the  defendants  guilty  thereunder  was 
erroneous.  Article  25  contained  no  state- 
ment that  the  alleged  Illegal  fees  charged 
bad  been  collected,  and  for  that  reason  is 
Insufficient,  and  does  not  come  within  section 
9646,  and  was  Improperly  presented,  and  the 
order  and  judgment  finding  the  defendants 
guilty  under  this  article  was  erroneous.  See 
sections  9632  and  9646,  Rev.  Codes  1906. 

The  county  commissioners  are  not  liable 
to  Impeachment  under  the  Constitution,  but 
come  within  the  class  "subject  to  removal 
*  *  *  in  such  manner  as  may  be  provided 
by  law."  Two  methods  are  provided  by 
which  the  machinery  of  tbe  court  may  be 
set  in  motion  for  tbe  removal  of  an  official 
not  liable  to  impeachment  One  is  under 
section  9632,  and  the  other  under  section 
9616,  Rev.  Codes  1906.  If  the' entire  accusa- 
tion under  which  this  action  was  set  in  mo- 
tion came  within  section  9632,  then  the  court 
was  without  jurisdiction.  Articles  17  and 
25  came  within  section  9632.  A  portion  of 
tbe  accusation,  article  26,  chaiging  the  de- 
fendants with  "charging  and  collecting"  11* 
legal  fees,  was  properly  presented,  and  tbe 
contention  of  appellants  that  the  entire  ac- 
cusation must  have  been  presented  by  a 
grand  jury  to  give  the  court  jurisdiction  is 
without  foundation.  Section  7S23,  Rev.  Codes 
1899;  Section  9646,  Rev.  Codes  1905;  Wlsh- 
ek  V.  Becker,  10  N.  D.  63,  81  N.  W.  890; 
In  re  Marks,  45  Cal.  190;  Enc.  PI.  &  Pr.  211; 
Bradford  v.  Territory,  2  OkL  228,  37  Pac. 
1D61;  Woods  v.  Vamum,  85  Cal.  639,  24 
Pac.  843;  Fuller  v.  Bills  (Mich.)  67  N.  W. 
83;  State  v.  Peterson  (Minn.)  62  N.  W.  665. 
Tbe  method  for  removal  of  public  officials 
other  than  by  Impeachment,  Is  left  to  tbe  Leg- 
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iBlature  bf  constitutional  provision.  Sec- 
tion 196  of  the  CoDstltntlon  of  this  state 
provides  that  "the  Oovernor  and  other  state 
and  judicial  oflScers,  except  county  Judges, 
Justices  of  the  peace  and  police  magistrates 
shall  be  liable  to  impeachment,"  and  sec- 
tion 197  provides  that  "all  officers  not  lia- 
ble to  impeachment  shall  be  subject  to  re- 
moval *  •  *  in  such  manner  as  may  be 
provided  by  law." 

Our  Legislature  has  enacted  the  manner 
(section  9832,  Rev.  Codes  1905)  in  which  offi- 
cials, not  included  in  section  196  of  the  Con- 
stitution, should  be  removed  for  malfeasance 
In  office.  It  necessarily  follows  that  articles 
17  and  25  should  have  been  stricken  from  tho 
accusation  for  the  reason  that  they  were 
not  presented  by  a  grand  jury.  Section  0632, 
Bev.  Codes  1905,  provides:  "An  accusation 
in  writing  against  any  district^  county,  town- 
ship, city  or  municipal  officer,  or  state  officer 
not  liable  to  Impeachment  except  representa- 
tives In  Congress  and  members  of  the  legis- 
lative assembly,  for  misconduct,  malfeasance, 
crime  or  misdemeanor  In  office,  or  for  ha- 
bitual drunkenness  or  gross  Incompetency, 
may  be  presented  by  the  grand  jury  to 
the  district  court  of  the  county  In  or  for 
which  the  officer  accused  la  elected  or  ap- 
pointed.   •    •    *" 

Article  26  of  the  accusation  reads  as  fol- 
lows: "Your  Informant  gives  this  court  to 
understand  and  be  Informed  that  heretofore, 
to  wit,  at  various  meetings  of  said  board  of 
county  commissioners,  the  said  defendants, 
acting  as  a  majority  of  said  board  have  un- 
lawfully and  corruptly  audited  and  allowed 
the  bills  of  each  other  for  services  rendered 
by  them  to  said  county  of  Ward,  which 
said  bills  contained  charges  for  Illegal  and 
excessive  fees  which  are  more  particularly 
described  as  follows,  to  wit:  •  •  •." 
Then  follows  a  long  copy  list  of  the  bills  of 
OommlBsIoner  S.  S.  Richardson,  for  the 
months  from  January  to  November,  1905,  in- 
clusive, at  the  end  of  which  we  find  the 
further  charge:  "Your  Informant  alleges 
the  fact  to  be  that  said  defendant  S.  S. 
Richardson  did  not  travel  the  number  of 
miles,  nor  serve  the  number  of  days  charged 
in  said  bills  against  the  county  of  Ward,  and 
that  said  fees  so  charged  are  Illegal  and  ex- 
cessive, and  that  said  defendant  8.  8.  Rich- 
ardson well  knew  that  said  fees  so  charged 
were  illegal  and  excessive.  That  said  de- 
fendant Richardson  has  charged  and  collected 
from  said  county  per  diem  for  30  days  dur- 
ing the  month  of  May,  A.  D.  1906,  whereas 
in  fact  and  In  truth  there  are  only  26  work- 
ing days  in  said  month,  excluding  Sundays, 
and  that  said  defendant  Richardson  has 
charged  and  collected  from  said  county  of 
Ward  for  31  days'  services  in  the  month  of 
June,  1905,  and  for  36  days'  services  in  the 
month  of  July,  1905,  whereas  in  fact  and  in 
truth  there  were  no  more  than  26  working 
days  in  said  months."    Then  follows  a  long 


copy  list  of  bills  of  Commissioner  L.  B. 
Carroll,  for  the  months  from  January  to 
November,  1905,  Inclusive,  at  the  end  of 
which  we  find  the  further  charge:  "Your  In- 
formant alleges  that  said  defendant  Carroll 
charged  and  collected  from  the  county  of 
Ward  during  the  period  from  January  3, 
1905,  to  November  24,  1905,  for  265  days' 
services  and  7,287  miles  travel  in  the  per- 
formance of  Ills  duties  as  a  member  of  the 
board  of  county  commissioners.  That  said 
fees  for  services  and  mileage  are  far  in  ef- 
cess  of  the  service  actually  performed  and 
the  mileage  traveled.  That  said  defendant 
charged  and  collected  from  said  county  of 
Ward  for  27  days'  services  during  the  mewith 
of  April,  1905,  for  29  days'  services  daring 
the  month  of  May,  1905,  for  29  days'  services 
during  the  month  of  June,  1906,  for  46  days' 
services  during  the  month  of  August,  1903. 
and  for  27  days'  services  during  the  month 
of  October,  1905,  and  your  Informant  alleges 
the  fact  to  be  that  there  were  only  26  work- 
ing days  In  said  month,  and  that  under  no 
circumstances  could  said  defendant  have 
worked  more  than  26  days  during  said 
months  if  he  had  performed  s»Tlces  for  said 
county  each  and  every  day  thereof,  exclud- 
ing Sundays.  Your  Informant  alleges  tix&t 
said  defendant  Carroll  charged  and  collected 
from  said  county  for  services  for  care  of 
poor  on  the  15th  and  25th  days  of  April,  in 
the  sum  of  $8,  being  (4  per  day,  whereas  ttie 
legal  fees  tiierefor,  are  the  sum  of  $2  pa 
day.  Your  Informant  alleges  that  said  de- 
fendant Carroll  charged  and  collected  from 
said  county  of  Ward  the  sum  of  $4  for  serr- 
ices  as  commissioner  on  the  5th  day  of  May 
and  the  additional  sum  of  $4  for  the  same 
day  for  viewing  roads,  making  a  total  cliarge 
for  said  day's  services  of  $8.  Your  informant 
also  alleges  that  said  defendant  Carroll  char- 
ged and  collected  for  his  services  as  commis- 
sioner from  March  6th  to  March  8th,  the 
sum  of  $16,  when,  as  a  matter  of  fact,  he 
was  only  entitled  to  the  sum  of  $12.  Your 
Informant  alleges  that  said  defendants  well 
knew  that  their  said  fees  so  charged  and 
collected  were  illegal  and  excessive,  but, 
notwithstanding  such  loiowledge  they  con- 
spired and  agreed  together  to  audit  and  al- 
low the  same,  contrary  to  the  prohibition  of 
the  statute  in  such  cases  made  and  provided, 
and  in  violation  of  their  (Aclal  duties. 
•  •  •  Further  affiant  sayeth  not,  save 
that  this  affidavit  is  made  for  the  pmpose  of 
calling  the  attention  of  the  court  to  the  ac- 
cusations made  against  these  defendants 
with  the  end  in  view  that  they  may  be  re- 
moved from  their  said  office  as  county  com- 
missioners and  that  the  court  appoint  some 
qualified  attorney  or  attorneys  to  act  as 
prosecuting  officers  in  the  matter  and  re- 
Quire  said  defendants  to  appear  before  said 
court  at  a  time  to  be  specified  and  answer 
said  accusations  as  provided  by  law." 
To   come  wiUiin  the  class  of  removals. 
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ivrhlcli  may  b«  Initiated  by  any  person,  arti- 
cle 26  most  come  mider  one  or  the  other  of 
the  following  three  caiises  set  out  in  lectlon 
9640,  Rev.  Codes  1006,  viz.:  That  an  officer 
-within  the  jurisdiction  of  the  court  has  been 
jruUty  of  (1)  charging  and  collecting  Illegal 
fees  for  serrlces  rendered  In  his  office,  or  (2) 
has  refused  or  neglected  to  perform  the  of- 
ficial duties  p^talning  to  his  office,  or  (S)  haa 
rendered  himself  Incompetent  to  perform  his 
said  duties  by  reason  of  (a)  habitual  drunk- 
enness, or  (b)  other  cause.  This  article  of 
the  accusation  read  in  its  entirety  comes 
-within  the  first  subdlTlsion  of  section  9646 
above.  "When  an  accusation  In  writing  and 
Terlfled  by  the  oath  of  any  person  is  pre- 
sented to  the  district  court,  alleging  that  an 
officer  within  the  Jurisdiction  of  the  court 
has  been  guilty  of  charging  and  collecting 
illegal  fees  for  services  rendered,  or  to  be 
i«ndered  In  his  office  •  •  • "  Under  this 
law  It  is  sufficient  to  allege  the  charging  and 
collection  of  Illegal  fees. 

The  second  oMectlon  raised  by  the  appel- 
lants to  the  accusation,  "That  the  facts  set 
forth  therein  •  •  •  are  insufficient,"  etc, 
is  without  foundation.  While  article  26  of 
the  accusation  is  not  drawn  with  great  skill. 
It  sufficiently  states  the  alleged  facts  and 
circumstances  to  apprise  the  defendants  of 
the  allegations  made  against  them.  Two 
bills,  not  itemized,  were  contained  in  full  In 
the  article,  the  concluding  part  of  the  article 
specifically  pointed  out  various  alleged  Illegal 
"charges  and  collections"  made  by  the  de- 
fendants, the  excessive  per  diem  and  mile- 
age, the  excessive  time  charged  for,  and 
could  not  but  apprise  a  person  of  ordinary 
understanding  what  he  must  prepare  to  de- 
fend. Two  cases  are  relied  upon  by  the  ap- 
pellants to  sustain  their  position  that  the  ac- 
cusation does  not  contain  facts  sufficient  to 
constitute  ground  for  removal  from  office. 
State  V.  Friars  (Wash.)  39  Pac.  104,  does  not 
apply  because  therein  It  was  charged  that 
excessive  charges  were  made  for  82  days'  serv- 
ice In  1893,  and  that  said  days  were  not  nec- 
essary in  dispatching  the  business.  There  is 
no  specific  months  or  dates  or  time' when  It 
was  claimed  the  time  charged  for  was  exces- 
sive and  there  is  a  failure  to  specify  the  ac- 
tual number  of  days  necessary  to  transact 
the  county  business.  Smith  v.  Ellis  (Idaho)  61 
Pac.  695,  does  not  apply  to  the  facts  in  this 
action  because  In  that  case  neither  the  dates 
or  months  were  given  In  which  the  alleged  Il- 
legal charges  were  made.  As  sustaining  the 
accusation  on  the  matter  of  sufflciency,  see 
Woods  V.  Vamnm  (Cal.)  24  Pac.  843 ;  Rankin 
V.  Jauman  (Idaho)  36  Pac.  502;  Trigg  v.  State, 
49  Tex,  646 ;  17  Encyc.  PI.  ft  Pr.  219.  The  ac- 
cusation alleged  that  the  appellants  charged 
and  collected  Illegal  fees  and  the  evidence 
shows  that  month  after  month,  the  appel- 
lants In  making  and  presenting  their  bills, 
charged,  audited,  allowed,  and  collected  per 
diem  and  mileage  for  one  day  coming  to  the 
commissioners'   meetings  or  one  day  going 


home  from  the  meetings,  or  both.  That  such 
a  charge  and  collection  was  made  for  each 
month  from  January  to  November,  1905,  in- 
clusive, was  pleaded,  proven,  and  stands  ad- 
mitted by  appellants. 

It  was  contended  by  appellants  in  their 
testimony  that  they  rightfully  charged  and 
collected  per  diem  and  mileage  for  one  day 
coming  to  the  conmilssloner's  meetings  and 
per  diem  and  mileage  for  one  day  going 
from  the  commissioner's  meetings.  For  this 
charge  and  collection  there  Is  no  warrant  of 
law,  and  the  charging  and  collecting  thereof 
Is  ground  for  removal.  Section  2613,  Rev. 
Codes  1906  (first  enacted  In  1901,)  fixes  coun- 
ty commissioners'  salaries  as  follows :  "Coun- 
ty commissioners  shall  each  be  allowed  for 
the  time  they  are  necessarily  employed  In  the 
duties  of  their  office  the  sum  of  four  dol- 
lars per  day,  and  five  cents  per  mile  for  the 
distance  actually  traveled  in  attending  the 
meetings  of  the  board,  and  when  engaged  In 
other  official  duties.  •  •  •"  Under  this 
law  there  is  no  provision  for  collecting  per 
diem  for  coming  to  or  going  from  the  com- 
missioners' meetings.  Provision  Is  only  made 
for  mileage  for  travel.  The  per  diem  is  for 
"time  they  are  necessarily  employed  In  the 
duties  of  their  office,"  and  five  cents  per  mile 
is  allowed  for  the  "distance  actually  traveled 
in  attending  the  meetings  of  the  board."  The 
appellants  testified  that  It  was  and  had  been 
their  custom  when  out  on  committees  Inspect- 
ing roads  or  bridges  for  the  county,  to  charge 
the  county  for  overtime  when  they  drove,  or 
rode  on  ji  train  at  night,  and  in  tills  manner 
attempt  to  account  for  the  fact  that  in  some 
months  they  bad  charged  and  collected  from 
the  county  per  diem  for  more  than  the  actual 
number  of  days  In  the  month,  or  portion  of 
mouths  covered  by  the  charge.  Unless  the 
contrary  Is  fixed  by  statute,  a  day  extends 
over  the  24  hours  from  one  midnight  to  the 
next  midnight.  And  a  county  commissioner 
cannot  charge  and  collect  for  two  days'  of- 
ficial service  performed  within  the  24  hours 
from  midnight  to  midnight,  and  to  do  so  Is 
illegal  and  constitutes  grounds  for  removal 
from  office.  Robinson  v.  Dunn,  77  Cal.  473, 19 
Pac.  878,  11  Am.  St  Rep.  297;  Smith  v. 
County  Com.,  10  CJolo.  17,  13  Pac.  917.  The 
appellants  to  further  Justify  their  position 
professed  ignorance  of  the  Illegality  of  such 
charges,  and  maintained  that  It  bad  been  the 
custom  of  the  commissioners  to  charge  and 
collect  such  fees.  The  plea  of  Ignorance  and 
custom  cannot  excuse  the  act,  under  the  facts 
of  this  case.  Miller  v.  Smith  (Idaho)  61  Pac. 
824. 

The  questions  of  law  arising  in  this  action 
liaving  been  disposed  of,  we  are  now  to  In- 
quire whether  the  evidence  on  the  part  of 
the  state  was  sufficient  upon  which  to  war- 
rant a  conviction.  The  state  Introduced  In 
evidence  the  bills  rendered  for  services  by 
these  defendants  from  January,  1905,  to  and 
Including  November,  1906.  As  a  rule  these 
bills  were  substantially  as  follows:     "May 
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Stb,  1906.  Ward  countr  to  L.  R.  Carroll, 
Dr.  April  IS  to  25,  care  of  poor,  two  days, 
29  miles  $9.46.  Apr.  18  to  29,  19  days  view- 
ing rre.OO.  642-32^10.  May  1  to  6  Com.  Pro- 
ceedings $20.00.  Going  and  coming  $8.00.  64 
mllee  $2.70.  Total  $14&2S."  The  evidence 
adduced  by  tbe  state  showed  the  presentation 
of  the  bin,  its  audit  and  allowance,  and  the 
Issuance  of  the  county's  warrant  in  payment 
thereof.  This  particular  bill  was  for  "care 
of  poor,  two  days,  29  miles,  $9.46."  The  stat- 
ute provides  for  but  $2  per  day  for  care  of 
poor,  and  the  charging  and  collection  of  $4 
per  day,  therefore,  was  excessive  (section 
1868,  Rev.  Codes  190S)  and  Illegal,  and  is 
ground  for  removal.  Section  9646,  Rev. 
Oodes  1905.  The  charge  and  collection  of 
$4  per  day  for  coming  to  and  going  from  the 
commissioners'  meetings  is  without  author- 
ity of  law,  the  mileage  of  five  coits  per 
mile  alone  being  allowed  for  travel.  Our 
statute,  section  2613,  Rev.  Codes  1905  (p. 
66,  c:  53,  Sess.  Laws,  1901)  provides  for  a 
per  diem  salary  "for  the  time  they  are  nec- 
essarily employed  In  the  duties  of  their  of- 
fice," and  five  cents  per  mile  for  the  distance 
actually  traveled  in  attending  the  meetings 
of  the  board  is  provided.  This  cannot  be 
construed  to  mean  $4  per  day  in  addition  to 
the  mileage  ftor  a  day  to  come  to  the  meet- 
ing and  a  day  to  return.  It  necessarily  fol- 
lows that  the  charging  and  collection  of  a 
per  diem  charge  of  $8  for  two  days,  coming 
to  and  going  from  the  commissioners'  meet- 
ings in  addition  to  the  mileage,  and  this  oc- 
curred monthly,  was  illegal,  and  Is  ground 
for  removal  from  office. 

The  charge  and  collection  of  excessive  fees 
for  "care  of  poor"  appears  only  once  and 
then  on  the  part  of  appellant  Carroll.  It 
constituted  ground  of  removal  as  to  him. 
Under  the  testimony,  for  some  of  the  months 
bills  were  presented,  audited,  and  allowed 
and  collections  made  by  defendants  for  per 
diem  to  themselves  in  excess  of  the  number 
of  days  in  the  month.  As  in  the  bill  set  out 
above,  the  charge  and  collection  was  made 
for  19  days  from  "Apr.  18  to  29,"  whereas, 
under  our  law,  there  could  be  but  12  days 
during  that  time,  counting  both  the  first  and 
last  days.  The  charge  and  collection  was  il- 
legal, and  is  ground  for  removal- from  office;. 
It  was  contended  by  counsel  for  appellants 
that  the  Judgment  was  insufficient  and  defec- 
tive and  void  because  it  failed  to  assign  the 
grounds  upon  which  the  finding  of  guilty  is 
based.  Were  this  proceeding  to  remove  from 
office  under  an  accusation  presented  by  a 
grand  jury  then  the  Judgment  would  be  In- 
sufficient for  the  reasons  stated.  See  sec- 
tion 9632  and  section  9642,  Rev.  Codes  1905. 
Section  9646,  Rev.  Codes  1905,  provides: 
"The  decision  of  the  court  •  •  •  shall  be 
guilty  or  not  guilty,"  and  "if  the  accused  Is 
found  guilty  either  by  the  decision  of  the 
court  or  by  the  verdict  of  the  Jury,  the  court 
shall  render  Judgment  that  the  accused  be 
ranoved  from  bis  office,  and  for  the  costs  of 


the  action."  The  court  found  by  Its  order 
that  the  appellants,  Richardson  and  Carroll 
were  guilty  as  charged  in  the  accusation, 
and  ordered  Judgment  of  removal  and  ouster 
from  the  office  of  county  commissioner  of 
Ward  county,  and  thereupoji  Judgment  was 
made  and  entered,  removing  said  defendants. 
Carroll  and  Richardson  from  such  office  and 
taxing  costs  against  them.  It  was  unneces- 
sary to  enter  the  reasons  for  the  Judgment 
other  than  set  forth  in  the  order  for  Judg- 
ment The  proceeding  is  summary  and  sec- 
tion 9646  provides  a  proceeding  complete  in 
Itself,  and  an  order  and  Judgment  In  accord- 
ance therewith  are  sufficient 

The  order  and  Judgment  of  ranoval  of 
the  appellants  from  the  office  of  count?  com- 
missioner of  Ward  county,  N.  D.,  upon  the 
grounds  specified  in  and  the  proofs  nnder 
article  26  of  the  accusation,  is  affirmed 
The  cleA  of  the  court  below.  In  taxing  the 
costs  tot  printing  of  respondent's  brief,  wilt 
deduct  the  costs  of  printing  28  pages  thereof, 
for  the  reason  that  that  number  of  pages  of 
printed  matter  contained  In  the  abstract 
were  unnecessarily  reprinted  therein. 

MORGAN,  a  J.,  concurs.  ENOERUD,  J., 
not  present  or  participating. 


8HBBOXOAN  COUNTY  v.  TOWN  OF  SHE- 
BOYGAN FALIiS. 

(Supreme  Court  of  Wisconsin.    Dec.  4,   1806.) 

1.  PAUPEBS— SUPPOBT  AS  Pauptb. 

The  pharse  "supported  as  a  pauper"  in- 
volves,, not  only  the  Idea  that  aid  shall  have  been 
riven  by  a  town,  but  that  the  aid  shall  have 
been  applied  to  or  received  by  the  supposed  pau- 
per. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  38,  Paupers,  {$  1-8.] 

2.  Sake. 

One  living  in  the  family  of  a  pauper  aided 
by  a  town,  who  pays  his  board,  whether  in  mon- 
ey or  in  services,  which  enables  some  member  of 
the  family  to  devote  his  time  to  earning  money 
for  its  support  does  not  receive  aid  &om  the 
town  as  a  pauper  merely  because  the  family  use 
the  money  furnished  by  the  town  to  purchase 
the  food  which  he  eats. 

fEd.  Note.— For  cases  In  point  aee  Cent  Dig. 
voL  38,  Paupers,  U  1-8.] 

8.  Same. 

Whether  a  woman  who  lived  with  her 
daughter-in-law,  who  received  aid  as  a  pauper 
from  a  town,  received  as  a  pauper,  and  not  aa 
return  for  her  own  money,  or  servioea  in  the 
family  of  the  daoghter-in-law,  any  jtortlon  of 
the  aid  furnished  by  the  town,  held  nnder  the 
facts  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  88,  Paupers,  |  233.] 

Appeal  from  Circuit  Court  Sheboygan 
County ;  Michael  Kirwan,  Judge: 

Action  by  Sheboygan  county  against  the 
town  of  Sheboygan  Falls.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Action  for  support  f urqjshed  by  th«  city  of 
Plymouth  between  December  8, 1800,  and  No- 
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vember,  1008,  to  one  Christina  Bade,  a  pan- 
per,  claimed  to  have  legal  settlement  In  the 
defendant  town.  Prior  to  1888  Christina 
Bade  had  made  her  home  with  her  married 
son  tor  a  number  of  years  in  Sheboygan 
Falls,  receiTlng  no  aid  from  the  public,  but 
being  self-supporting  and  interested  in  some 
property  in  hands  of  her  son,  and  undoubted- 
ly had  her  legal  settlement  in  that  town. 
The  son  died  in  February,  1898*  teaving  a 
widow,  Louisa  Bade,  and  eight  children. 
Christina  had  a  small  fund  of  money,  somo 
thing  over  $100,  and  worlced  out  to  some  ex- 
tent as  a  nurse.  Before  July  1,  ISOS,  the 
family,  Including  Christina,  moved  to  the 
town  of  Plymouth,  where  they  remained  un- 
til about  October,  1899,  when  they  moved 
to  the  city  of  Plymouth.  In  November  and 
December,  189S,  the  daughter-in-law  applied 
for  aid  and  received  one  Installment  of  fire- 
wood from  the  town  of  Plymouth  and  an  al- 
lowance of  money,  first  |6,  and  thpu  |8,  per 
month,  from  the  town  of  Sheboygan  Falls. 
The  amount  of  that  allowance  was  fixed  aft- 
er consultation  with  Louisa,  upon  the  under- 
standing that,  if  Christina  would  take  charge 
of  the  housework  and  care  of  the  children, 
she,  Louisa,  would  be  able  to  work  out  and 
earn  the  balance  of  the  support  needed  by 
her  family.  This  course  was  followed,  Chris- 
tina Bade  performing  such  work  and  con- 
tributing from  her  own  money  toward  the 
purchase  of  necessary  ttupplies  for  family; 
she,  of  course,  living  In  the  same  house  and 
eating  at  the  same  table  This  allowance  of 
support  to  Louisa  Bade  continued  even  after 
the  removal  to  the  city  of  Plymouth,  but  In 
Decouber.  1900,  Christina  became  sick  and 
disabled  and  herself  applied  to  the  city  for 
aid,  which,  being  furnished  her  and  present- 
ed to  the  county,  constitutes  the  basis  of  the 
present  suit,  on  the  theory  of  persisting  legal 
settlement  in  defendant  town.  The  only  ma- 
terial question  submitted  to  the  Jury  was 
whether,  in  the  sums  which  the  town  of 
Sheboygan  Falls  paid  to  Louisa  Bade  within 
each  of  the  years  from  July,  1, 1898,  to  Decem- 
ber 11,  1900,  was  included  any  sum  paid  by 
the  town  with  the  Intention  or  for  the  pur- 
pose on  the  part  of  its  supervisors  of  there- 
with or  thereby  aiding  or  supporting  Chris- 
tina Bade  as  a  poor  person.  The  jury  an- 
swered affirmatively  as  to  each  of  the  three 
annual  periods.  Motion  was  made  to  reverse 
the  answers  to  this  question,  and  for  Judg- 
ment, and  also  for  a  new  trial,  which,  being 
denleis,  Judgment  was  entered  In  favor  of  the 
plaintiff  for  the  amount  claimed,  from  which 
the  defendant  a;^>eals. 

Frauds  Williams,  for  appellant  Bdwaid 
Volgt,  for  respondent 

DODQE,  J.  (after  stating  the  facts).  We 
have  been  unable  to  avoid  the  conclusion  that 
the  questions  presented  in  this  case  have  not 
been  fully  tried  or  decided.  Christina  Bade's 
legal  settlement  In  Sheboygan  Falls  bad  un- 
donbtedljr  beea  ^rtlngulshed  by  her  two  years 


of  residence  outside  of  that  town,  unless,  dur- 
ing each  year  thereof,  she  had  been,  in  some 
degree  at  least,  supported  as  a  pauper.  Town 
of  Scott  T.  Town  of  Clayton,  61  Wis.  186, 8  N. 
W.  171.  Mrs.  Bade  was,  confessedly,  not  a 
paiq>er  in  fact;  being  capable  of  earning  her 
own  living,  and  having,  at  least  during  the 
first  year,  some  money;  but  this  fact  is  not 
conclusive  against  the  possibility  of  her  be- 
ing supported  as  a  pauper.  Town  of  Elttiick 
▼.  Town  of  Bangor,  84  Wis.  266,  64  N.  W. 
401.  The  conceptions  involved,  however,  in 
the  expressioin  "supported  as  a  pauper"  are  two- 
fold. It  is  not  only  essential  that  aid  should 
have  been  given  by  the  town,  but  that  such 
aid  should  have  been  applied  to  or  received 
by  the  supposed  pauper.  Instance  a  case 
where  a  town  may  intrust  to  a  third  person 
siq>plles  Intended  for  the  supposed  pauper, 
which,  however,  are  diverted  and  were  nei- 
ther needed,  nor  In  any  wise  received,  by 
the  latter. 

The  only  question  submitted  to  tlie  Jury 
upon  the  trial  of  this  case  was  whether  the 
town  officers  paid  the  money  with  the  in- 
tention of  aiding  or  supporting  Christina 
Bade  as  a  poor  person.  This  could  exhaust 
the  Issues  only  In  case  the  evidence  was  un- 
disputed that  she  did  receive  the  aid  or  some 
part  thereof.  True,  there  is  no  dispute  but 
tliat  BbB  took  her  meals  at  the  table  of  the 
family  of  Louisa  Bade,  and,  doubtless,  con- 
sumed food  paid  for  in  whole  or  In  part  with 
the  moneys  furnished  the  latter  by  the  town. 
But  this  is  not  concluBiv&  One,  though  liv- 
ing In  the  family  and  eating  at  the  table  of 
a  pauper  aided  by  the  town,  who  pays  his 
board,  certainly  cannot  be  said  to  receive 
aid  as  a  pauper  merely  because  his  landlady 
may  have  used  moneys  furnished  her  by  the 
town  to  purchase  the  food  which  she  sells 
him  and  be  eats;  nor  can  it  make  any  dif- 
ference that  such  board  be  paid  for  in  ser- 
vices, instead  of  money,  especially  if  the  ser- 
vices are  such  as  to  enable  name  other  mem- 
ber of  the  family  to  devote  liis  time  or  labor 
to  earning  money  for  Its  support,  thus  ren- 
dering sufficient  a  less  contribution  from  the 
public. 

We  find  in  the  record  considerable  evidence 
from  which  the  Jury  might  have  found  that 
Christina  Bade  occupied  such  a  position  and 
did  earn  the  board  and  lodging  she  received. 
It  appears  that  ttioagh  67  y^rs  of  age,  she 
was  active,  physically  capable  to,  and  did  at 
times,  earn  money  by  working  for  others, 
notably  as  a  nurse.  It  appears,  too,  that  at 
the  time  of  consultation  between  Louisa  Bade 
and  the  supervisors  as  to  the  amount  neces- 
sary for  herself  and  family  of  eight  children 
that  amount  was  fixed  with  rerorence  to  her 
own  capacity  by  working  for  others  to  earn 
a  share  of  their  maintenance;  but  that  her 
ability  to  do  this  was  dependent  upon  her 
being  relieved  from  the  care  of  the  household 
and  of  the  children  by  Christina's  devoting 
herself  thereto  and  foregoing  other  employ- 
ment   It  to  at  least  inferential  from  the 
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vridence  that  tills  plan  was  generally  fol- 
lowed. Besides  this,  it  Is  In  ertdence  that 
Ohrlstina  paid  money  to  her  danghter-ln-law, 
Iioulsa,  for  the  purchase  of  necessaries  for 
the  letter's  family.  It  Is  at  least  a  reason- 
able Inference  that  the  home  which  Chris- 
tina enjoyed  In  this  stmggling,  not  to  say 
destitute,  family  was  not  snch  as  to  com- 
mand much  price. 

The  question,  therefore,  was  presented 
whether  It  could  fairly  be  said  that  Chris- 
tina received  as  a  pauper,  and  not  merely  as 
return  for  her  own  services  and  money,  any 
portion  of  the  aid  furnished  by  the  defend- 
ant town.  We  are  clear  that  snch  question, 
which  was  one  of  fact,  cannot  be  answer^ 
ed  in  the  affirmative  aa  a  matter  of  law, 
but  that  It  should  have  been  submitted  to  the 
Jury  for  their  answer  in  the  light  of  all  the 
facts,  circumstances,  and  reasonable  infer- 
ences to  be  drawn  therefrom.  This  court 
has  decided  that  there  may  well  arise  the 
question  of  fact  to  be  decided  whether  some 
member  of  a  family  whose  head  receives 
aid  from  a  town  does  himself  receive  any 
part  of  it  Town  of  Ettrlck  v.  Town  of 
Bangor,  supra.  In  absence  of  finding  on  this 
question  the  verdict  falls  to  support  the  Jndg- 
ment 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


BASSLER  et  al.  v.  REWODLINSKI  et  aL 
(Supreme  Court  of  Wisconsin.    Dec  4,  1906.) 

1.  Joint  Tenancy— Definition. 

A  joint  tenancy  by  the  common  law  Is  one 
where  the  interests  are  created  by  one  and  the 
same  person  and  by  one  and  tb$  same  convey- 
ance and  commence  at  one  and  the  same  time 
and  are  held  by  one  and  the  same  possession, 
and  80  have  the  four  unities  of  interest,  title, 
time  and  possession. 

rEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Joint  Tenancy,  {  1.] 

2.  Same— Dkath  of  Joint  Tenant, 

A  joint  tenancy  by  the  common  law  differs 
from  others  in  that  if  the  four  unities  continue 
till  the  death  of  one  of  the  parties,  the  other  or 
others  immediately  become  the  owners  of  such  in- 
terest as  joint  tenants  by  right  of  survivorship. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Joint  Tenancy,  (  4.] 

3.  Tenanct  in  Common. 

Anything  wliich  destroys  the  unity  of  title 
or  interest,  as  by  alienation  of  one  joint  tenant, 
makes  the  owners  of  the  several  interests  a  ten- 
ant in  common  with  the  remaining  joint  tenant. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Joint  Tenancy,  f  3.J 

4.  Joint  Tbnanot— Devibe- Effect. 

There  can  l>e  no  destruction  of  a  Joint  ten- 
ancy by  devise,  since  the  right  of  survivorship 
takes  precedence  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  29,  Johit  Tenancy.  I  3.] 

6.  Same— Abolition. 

Joint  tenancies,  according  to  the  common 
law,  except  aa  expressly  declared,  were  abolished 
generally  by  section  2008,  Rev.  St  1808,  but 


an  exception  was  made  by  section  2060  as  to 
husband  and  wife. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  29,  Joint  Tenancy,  |  2.] 

6.  Hdsband  and  Wm— TKnAimi  bt  thk  En- 

TIBETIE8. 

At  the  common  law,  eircnmstaxices  makins 
a  Joint  tenancy  generally,  as  to  husband  and 
wife,  make  them  tenants  by  the  entireties:,  differ- 
ing from  Joint  tenancies,  in  that  there  is  no 
right  of  severance,  terminating  the  right  of  sur- 
vivorship. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dit 
vol.  26,  Husband  and  Wife,  it  73-79.] 

7.  Same— Joint  Tenancy. 

The  added  element  mentioned,  creating  ten- 
ancies by  the  entirety,  has  not  existed  in  this 
state  since  the  revision  of  the  statutes  of  ISTS. 
Since  that  time  husband  and  wife  taking  title 
under  such  circumstances  as  bv  the  common  lav 
wonid  make  them  tenants  by  the  entireties, 
make  them  joint  tenants. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  1|  73,  78.] 

8.  Same— Devise  by  Wife— Interest  as  Joi:«t 
Tenant. 

A  married  woman  joint  tenant  is  nnder  all 
the  disabilities  of  a  joint  tenant  by  the  common 
law.  She  cannot  nnder  the  statute,  as  regards 
her  capacity  to  take,  hold,  enjoy  or  convey  prop- 
erty, devise  her  interest  held  as  joint  tenant 
She  has  the  same  right  as  if  she  were  unmarried, 
which  would  not  include  that  of  devising  prop- 
erty held  in  joint  tenancy. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  {{  75,  Sa] 

(Syllabus  by  the  Judge) 

Appeal  from:  Circuit  Court  Milwaukee 
County;   Warren  D.  Tarrant,  Judge. 

Action  by  John  A.  Bassler  and  others 
against  John  Rewodllnskl  and  otheia.  Judg- 
ment for  defendants,  and  plaintiffs  appeah 
Affirmed. 

Action  to  enforce  alleged  liens  on  real  es- 
tate claimed  to  have  been  created  as  Indicat- 
ed by  the  facts  found  by  the  trial  coort,  which 
may  be  stated  briefly  thus:  (1)  Johanna 
Ertman  died  In  1899  leaving  her  surviving 
Paul  Ertman,  her  husband,  and  the  plain- 
tifTs,  sons  by  a  former  husband.  (2)  Jan- 
uary 22,  1892,  said  Paul  Ertman,  who  was 
the  owner  of  the  real  estate  bi  question,  and 
the  said  Johanna,  his  wife,  conveyed  such 
property  to  Valentine  LukaszewskI,  who 
reconveyed  the  same  to  them  as  husband  and 
wife,  and  they  owned  and  occupied  it  there- 
after until  the  death  of  Johanna.  (3)  April 
10,  1895,  they  duly  mortgaged  the  property 
to  Henry  Herman  to  secure  Indebtedness  to 
him  of  $800.00,  and  on  May  10,  1897,  they 
mortgaged  the  same  to  him  to  secure  a  like 
indebtedness  of  $100.00.  After  the  death  of 
Johanna  her  husband  mortgaged  the  property 
to  said  Herman  for  $900.00,  to  take  up  the 
two  prior  mortgages.  (4)  lliereafter  said 
Paul  Ertman  sold  the  said  real  estate  and 
conveyed  the  same  to  the  defendants,  who 
have  since  occupied  it  (5)  Johanna  Ertman 
left  a  last  will  and  testament,  which  was  In 
due  time  duly  admitted  to  probate,  whereby 
she  willed  $200.00,  to  each  of  the  plaintiffs 
to  be  paid  out  of  her  Interest  in  said  real  es- 
tate^ and  she  willed  the  residue  of  such  real- 
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ty  to  ber  husband.    (S)  Tbe  will  was  admit- 
ted to  probate  Novembar  8, 1899,  by  the  oonn- 
17   court  of  Milwaukee  cotinty,   Robert  B. 
Bailey   being  ai^wlnted   executor.     (7)  Said 
Johanna  left  no  personal  property  and  no 
real  estate,  except  that  In  question.    (8)  Ju- 
ly 7,  1903,  tbe  aald  county  court,  In  due  form, 
aaslgned  said  realty  to  Paul  Ertman  wltb- 
oxit  prejudice  to  any  conveyance  made  by 
ttlm,  subject  to  tbe  payment  of  $200.00,  to 
each  of  tbe  plaintiffs,  and  $45.15,  to  tbe  ex- 
ecutor, which  were  declared  to  be  liens  up- 
on the  property.    On  these  findings  the  court 
concluded  as  matter  of  law  that  at  the  time 
of  tbe  death  of  Johanna  Elrtman  she  and  her 
husband  were  joint  tenants  of  tbe  realty  and 
thereupon  that  tbe  latter  took  tbe  whole  by 
right  of  survivorship  free  from  anything  con- 
tained In  the  former's  will  and  that  the  de- 
fendants,   as   owners    under    Paul    Brtman, 
'were   entitled    to   Judgment    dismissing   tbe 
complaint  with   costs.     Judgment  was   ren- 
dered  accordingly   from   which   this   appeal 
-was  taken. 

J.  B.  Wildisb,  for  appellants.  Roemer  & 
Aarons,  for  respondents. 

MARSHAIJU  J.  (after  stating  tbe  facts). 
This  case  turns  upon  whether  a  Joint  tenan- 
cy In  lands  of  husband  and  wife  has  the 
«ame  characteristics  as  to  smvlvorsblp  un- 
der our  statutes  as  between  others  at  com- 
nKm  law.  It  is  conceded  that  the  circum- 
stances detailed  In  the  findings  satisfy  all 
the  essentials  of  a  Joint  tenancy  at  common 
law  In  cases  other  than  those  of  husband 
and  wife.  The  Interests  were  created  by 
one  and  tbe  same  purchase  and  by  one  and 
the  same  conveyance;  they  commenced  at 
one  and  the  same  time  and  were  held  by  one 
and  tbe  same  possession.  Thus  we  have  tbe 
four  unities,  unity  of  Interest,  unity  of  ti- 
tle, nnlty  of  time  and  unity  of  possession. 

The  special  significant  Incident  of  Joint 
tenancy  Is  tbe  right  of  survivorship  by  which 
on  the  death  of  any  tenant  bis  Interest  goes 
to  his  survivors.  Anything  which  destroys 
the  unity  of  title  or  Interest  without  affecting 
the  unity  of  possession  will  turn  the  Interest 
severed  from  the  others  Into  a  tenancy  In 
common  as  regards  the  remaining  Joint  ten- 
ants. 2  BlacitBtone,  Comm.  192;  1  Wash- 
bum  on  Real  Property  (6th  Ed.)  {  864  Tbe 
most  familiar  method  of  so  severing  the  in- 
terest of  one  Joint  tenant  from  the  Interests 
of  others  Is  by  alienation.  As  such  sever- 
ance to  be  effective  Is  required  to  occur  dur- 
ing the  lifetime  of  the  Joint  tenant,  a  devise 
by  snch  a  tenant  Is  Inoperative.  Tbe  rule 
on  that  subject  is  thus  stated  at  section  865 
in  Washburn  on  Real  Property : 

"A  devise  by  <me  Joint  tenant  of  his  share 
will  be  Inoperative,  Inasmuch  as  the  right  of 
snrrivorshlp  takes  precedence  of  such  de- 
Tl8&  And  so  far  does  this  principle  ptrevall, 
that  If  such  devisor  be  himself  the  survivor, 
he  must  republish  bis  will  after  the  survivor- 


ship has  accrued,  tai  order  to  give  It  effect" 
Section  2068,  Rev.  St  1888,  which  origi- 
nated before  the  conveyance  In  question,  abol- 
ishes Joint  tenancies,  except  where  the  ten- 
ancy is  expressly  declared  to  be  In  Joint  ten- 
ancy, but  by  section  2069  grants  to  husband 
and  wife  are  excepted.  So  circumstances 
that  would  create  a  Joint  tenancy  generally 
at  common  law  will  create  one  between  bus- 
band  and  wife  under  the  statutes,  unless 
there  be  some  other  statute  than  those  re- 
ferred to  to  tbe  contrary.  In  case  of  husband 
and  wife  circumstances  that  would  as  be- 
tween other  parties  create  a  Joint  tenancy 
only,  would  as  to  them  add  another  element 
In  the  absence  of  any  statutory  regulation 
making  them  tenants  by  the  entireties,  as  to 
which  there  could  be  no  severance  by  parti- 
tion or  alienation.  17  Am.  ft  Ebg.  Bncy.  of 
Law  (2d  Ed.)  652.  That  feature  has  not  ex- 
isted here  since  tbe  revision  of  1878,  Cir- 
cumstances which  prior  thereto  made  the 
husband  and  wife 'tenants  by  entireties  sub- 
sequently hav«  made  them  Joint  tenants  with 
the  common-law  characteristics  thereof. 
That  is  dearly  tbe  effect  of  Citizens'  L.  & 
T.  Oo.  y.  Wltte,  116  Wis.  60,  92  N.  W.  443, 
and  Wallace  v.  St  John,  119  Wis.  685,  97 
N.  W.  197.  Tbe  subject  was  in  the  latter 
case  treated  at  length  by  tbe  present  Chief 
Justloe.  Nothing  can  be  gained  by  going 
over  the  same  anew.  Citing  from  the  earlier 
case  with  approval,  the  court  said: 

"Both  sections  as  so  amended  (referring 
to  section  2340  and  section  2342)  as  well  as 
tbe  revisers  in  their  notes,  treat  the  estate 
created  by  deed  running  to  husband  and 
wife,  as  In  the  case  at  bar,  as  an  estate  'held 
In  Joint  tenancy,'  Instead  of  being  held  as 
tenants  of  tbe  entirety,  as  at  common  law. 
•  •  *  Manifestly,  the  revisers  Intended 
by  the  amendments  to  cover  cases  of  tenants 
of  the  entirety  held  by  husband  and  wife, 
especially  as  In  one  section  the  words  'held 
in  Joint  tenancy,'  follow  the  words  'the  real 
estate  of  every  diescriptlon,'  and  in  the  other 
section  follow  the  words  'any  interest  or  es- 
tate therein  of  any  description,'  and  In  both 
sections  they  are  followed  by  the  words,  'and 
the  rents.  Issues  and  profits  thereof,'  or  tbelr 
equivalent  Unless  that  is  so,  the  new  pro- 
visions Inserted  in  the  sections  are  without 
significance." 

Counsel  for  appellant  earnestly  contend 
that  section  2342  aforesaid  abolishing  the 
disabilities  of  married  women  as  to  the  ac- 
quirement and  enjoyment  of  property,  iu- 
ferentlally  at  least  clothes  such  a  woman, 
who  is  a  Joint  tenant  of  property  with  her 
husband,  with  the  capacity  to  pass  ber  in- 
terest- In  such  property  by  devise.  These 
words  are  referred  to,  "any  married  female 
may  •  »  •  convey  and  devise  real  and 
personal  property  and  any  interest  or  estate 
therein  of  any  description,  including  all  held 
in  Joint  tenancy  with  ber  husband  *  *  • 
with  iiloe  ^ect  as  If  she  were  unmarried." 
It  is  urged  that  nothing  contained  in  Wallace 
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V.  St  John,  Bupra,  is  inconsistent  with  the 
claim  that  such  statute  penults  a  Joint  ten- 
ancy between  husband  and  wife  to  be  sev- 
ered by  a  devise  by  the  wife,  since  the  case 
only  dealt  with  severance  by  alienation.  The 
conclusive  answer  to  that  seems  to  be  that 
In  both  of  the  cases  cited  the  court  held  that 
since  the  revision  of  1878  a  conveyance  of 
land  to  husband  and  wife  Instead  of  creating 
estates  by  the  entireties,  creates  a  Joint  ten- 
ancy with  all  the  common-law  characteristics 
thereof.  The  language  of  section  2342,  as 
suggested  by  counsel  for  respondent,  gives 
to  a  married  woman  Joint  tenant  the  same 
rights  in  tile  property  as  she  would  poeseas 
if  she  wwe  unmarried,  but  as  in  the  latter 
case  she  cannot  defeat  the  right  of  survivor- 
ship by  devising  the  property,  she  cannot  in 
the  former. 

So  the  learned  trial  court  reached  the 
right  conclusion.  Johanna  Ertman  being  a 
Joint  tenant  of  the  property  with  her  hus- 
band, she  was  under  a  disability,  the  same 
as  be  was,  to  pass  her  interest  or  to  in  any 
way  emcnml>er  it  by  will.  Her  attempt  to 
do  so  did  not  afreet  his  right  of  survivorship. 
Upon  her  death  he  l>ecame  the  absolute  own- 
er of  the  whole  property,  and  the  respondents 
as  his  grantees  succeeded  to  such  ownership. 

Judgment  is  afDrmed. 


PETERSEN  V.  ELHOLM. 

(Supreme  Court  of  Wisconsin.    Dec.  4,   1906.) 

Afpbal — Objectionb  fob  Pubpobe  of  Rb- 
viEW— Nbcessity  ot  Spboifio  Objection. 
A  statement,  in  opinion  on  appeal,  that 
evidence  of  a  settlement  not  pleaded  was  re- 
ceived without  objection  on  that  ground,  and 
that,  therefore,  the  question  must  be  consid- 
ered as  having  been  iitJKated  by  consent,  was 
sustained,  where  the  record  showed  the  admis- 
sion of  evidence  of  (lottlement  not  pleaded,  and 
that  no  objection  was  made  thsreto  except  a 
(reneral  notation,  made  after  the  reception  of 
the  testimony,  purporting  to  reserve  all  right  of 
objection  to  any  portion  of  the  direct  examina- 
tion of  defendant  on  the  ground  of  competency 
and  materiality. 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  109  N.  W.  76. 

WINSLOW,  J.  It  is  stated  in  the  opinion 
that,  while  no  defense  of  settlement  was 
pleaded,  the  evidence  of  settlement  was  re- 
ceived without  objection  on  that  ground  and 


hence  that  the  question  must  be  oi>naiden;<. 
as  having  I>e«i  litigated  by  consent.  TL.- 
statement  is  challenged  by  tlie  appellant  - 
his  brief  upon  the  motion  for  rehearing,  aai 
It  is  confidently  claimed  that  the  e\-idenc« 
tending  to  show  the  settlement  at  tbe  bao^ 
was  duly  objected  to  on  the  trial,  as  well  as 
the  evidence  tending  to  show  a  prior  settle- 
ment made  with  Dunphy.  In  Tie'w  of  this 
challenge  we  have  again  carefully  examinri 
the  record  to  ascertain  whether  our  state- 
ment is  erroneous.  From  this  examination  it 
appears  tliat  the  facts  concerning  the  settle- 
ment with  Dunphy  and  the  transfer  of  his 
stock  to  Elbolm  were  testified  to  by  Mr.  Row- 
lands as  a  witness  for  the  plaintiff  before  acj 
testimony  for  the  defense  was  pat  in.  and  tb« 
written  proposition,  acc^tance,  and  releea 
were,  at  the  same  time,  offered  and  recelT- 
ed  in  evidence.  The  plaintiff,  Petersen,  aU< 
testified  directly  to  the  fact  of  the  settlement 
with  Dunphy  upon  his  direct  examination 
but  said  that  the  business  was  conducted 
with  Elholm.  Tills  certainly  opened  up  tlie 
whole  subject  of  the  Dunphy  settlement  to 
explanation  by  the  defendant 

As  to  the  settlement  with  the  defendant 
not  only  did  the  plaintiff  testify  upon  croes- 
examlnatlon,  without  objection,  that  he  had 
a  settlement  with  Elholm  at  the  bank  about 
February  7th,  bul;  on  tbe  case  being  turned 
over  to  the  defendant,  Elholm  testified  at 
length  to  the  fact  of  settlement  and  all  its 
terms  without  objection,  that  it  was  not 
pleaded  or  any  other  objecticm  going  to  tbe 
merits.  It  is  true  that,  at  the  close  of  El- 
holm's  direct  examination,  after  the  testi- 
mony of  settlement  had  all  gone  In.  the  fol- 
lowing entry  appears  in  the  bill:  "Plaln- 
tlfTs  counsel  reserving  in  due  time  and  form 
all  right  of  objection  to  any  portion  of  the 
direct  examination  of  defendant  on  the  gronnd 
of  competency  and  materiality."  We  cannot 
regard  this  general  notation  made  after  the 
rec^tion  of  the  testimony  as  fairly  appris- 
ing either  court  or  counsel  ot  tbe  objection 
now  claimed.  Furthermore,  tbe  testimony 
of  Mr.  Carpenter,  the  cashior  of  tbe  bank, 
tending  to  show  the  settlement  was  received 
without  objection  on  this  ground,  so  far  as 
the  record  l>efore  us  la  concerned  (and  we 
can  inqnire  no  further)  the  statement  made 
in  the  opinion  is  fully  supported. 

Motion   for   rehearing   denied,    with   (KX 
costs* 
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S0HET7ER  r.  OHLOXTPBS  et  ax. 
<Sapreme  Court  of  Wiaconsin.    Dec.  4,  1906.) 

1.  Retobuatior  or  Irstbuuentb  —  Mutdai. 

MZSTAKK-rBTIDKNOE. 

In  a  suit  to  reform  a  deed,  evidence  field 
to  Justify  a  finding  that  a  mutual  mistake  was 
made  by  plaintiff  and  his  grantors  at  the  time 
ef  the  purchase,  and  that  the  tract  actually 
pointed  out  to  plaintiff  by  the  grantors  and  sup- 
posed by  both  to  have  been  conveyed  was  not 
the  tract  described  in  ^e  deed. 

2.  Sake— HoiRSTEAD. 

Ekiuity  will  not  reform  a  deed  to  a  portion 
of  the  grantor's  homestead  as  against  the  gran- 
tor in  his  lifetime,  nor  against  his  widow. 

8.     EqDITX— PUCADIRO— AlUNDUENT— DiaCBC- 

noN. 

Plaintifl  purchased  certain  land  from  de- 
feodanta,  bat,  by  mistake,  the  land  pointed  out 
and  intended  by  both  parties  to  be  conveyed 
was  not  described  in  the  deed.  Plaintiff  erected 
valuable  Improvements  on  the  land  so  pointed 
out  to  him  as  that  conveyed.  In  a  suit  to  re- 
fonn  the  deed,  defendants  failed  to  plead  tliat 
tb«  premises  sold  was  a  part  of  their  homestead, 
and,  on  objection,  evidence  of  such  fact,  was 
held  inadmissible  but  was  received  subject  to 
the  objection.  No  application  was  made  to 
amend  the  answer  until  after  the  evidence  was 
closed  and  briefs  had  lieen  served,  when  de- 
fendants requested  to  amend  "if  the  court  deem- 
ed the  amendment  necessary,"  which  amend- 
naent  the  court  denied,  on  the  ground  that  it 
would  deprive  plaintiff  of  the  right  to  premises 
on  which  he  had  expended  $1,800.  and  relegate 
him  to  an  action  for  damages  which,  after  the 
delay,  would  not  be  in  the  furtherance  of  jus- 
tice. Beld,  that  tlie  denial  of  the  application 
was  not  an  abuse  of  discretion. 

4.  Retobiiatioii  of  Instbuiukts  —  Doweb — 
Bab. 

Where,  in  a  suit  to  reform  a  deed  executed 
by  husband  and  wife  as  "parties  of  the  first 
IMtrt,"  there  waa  neither  pleading  nor  proof  that 
the  wife  received  no  part  of  the  consideration, 
the  onlv  evidence  on  the  subject  being  a  recital 
in  the  deed  which  acknowledged  that  the  "parties 
of  the  first  part"  had  received  $175,  in  consid- 
eration of  which  they  executed  a  deed,  reforma- 
tion would  not  be  denied  as  against  the  wife  on 
the  theory  that  she  signed  only  as  wife,  without 
consideration,  and  that  the  deed  would  not  be  re- 
formed so  as  to  bar  dower  in  land  which  she 
had  not-conveyed  nor  agreed  to  convey,  and  for 
which  she  had  received  no  consideration. 

lEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOL  42,  Reformation  of  Instruments,  |  114.] 

5.  Estates— Mebgkb  or  EsxATEa— Doweb  ard 
Fes. 

Where  a  husband  conveyed  real  estate  to 
hiM  wife,  the  acceptance  of  the  deed  operated  to 
merge  her  inchoate  estate  of  dower  in  the  fee. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  19,  Estates,  (  12.] 

Appeal  from  Circuit  Court,  Manitowoc 
Ooanty;  Mlcbael  Kirwan,  Judge. 

Snlt  by  John  P.  Schener  against  Adolph 
S.  Ohloupek  and  his  wife.  From  a  decree 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

This  is  an  action  In  equity  to  reform  tbe 
description  of  land  in  a  warranty  deed  exe- 
cuted by  Adolph  Chloupek  and  Anna  Chlonpek, 
bis  wife,  to  the  plaintiff  December  28,  1896. 
The  land  in  question  Is  situated  In  Mani- 
towoc county  near  the  village  of  Mistalcott, 
and  Is  part  of  a  tract  of  88  acres  which,  on 


and  prior  to  Augnst  8,  1896,  was  owned  by 
Adolph  Cbloupek.  On  the  day  last  named 
be  caused  a  portion  of  it  to  be  surveyed  and 
stakes  to  be  driven  to  mark  tbe  com«rs  of 
lots,  blodcs,  and  streets  according  to  a  plat 
tbereajfter  to  be  made.  Tbe  following  is 
a  copy  of  the  plat  afterwards  made  by  tbe 
■orveyor,  ezc^t  that  the  dotted  lines  do 
not  an>ear  upon  the  plat: 


The  Idea  at  flrat  was  to  have  20  or  22  6(^ 
foot  lots  in  block  1,  and  measurements  were 
made  and  stakes  driven  accordingly,  but  It 
WEB  finally  decided  to  have  but  18  lots 
and  a  60-foot  street,  because  of  tbe  close 
proximity  of  Mr.  Obloupek's  bam,  but  tbe 
stakes  already  driven  on  the  extreme  north 
were  left  standing.  The  plat  was  acknowl- 
edged by  Mr.  Cbloupek  August  19,  1895, 
but  was  not  recorded  until  October  2lBt  of 
the  same  year.  Tbe  land  was  farm  land 
when  platted  and  the  streets  marked  on  the 
plat  were  not  opened  after  tbe  plat  was 
made.  The  streets  on  tbe  west  and  south 
sides  were  highways  already  in  existence. 
Some  time  In  the  latter  part  of  August  or 
early  in  September  the  plaintiff  and  Adolph 
Cbloupek  had  some  negotiations  looking  to- 
wards tbe  purchase  by  tbe  plaintiff  of  two 
lots.  The  plaintiff  claims  that  be  was  not 
shown  tbe  plat,  but  that  Cbloupek  went  wltb 
him  to  the  premises  and,  as  the  north  comer 
lots  of  block  1  were  beld  at  a  higher  price, 
be  concluded  to  take  the  next  lots  and  that 
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Chlonpek  then  pointed  oat  to  him  the  stakes 
which  he  said  were  the  corner  stakes  of  lots  3 
and  4  and  they  agreed  on  the  price  and 
closed  the  oral  bargain  tor  the  parcel  so 
pointed  ont,  which  both  supposed  constituted 
lots  3  and  4.  Chloupek  denies  that  he  was 
ever  on  the  ground  or  pointed  out  any  stakes 
to  the  plalntUT,  and  claims  that  he  showed 
him  the  plat  and  talked  with  him  about  the 
lots  simply  from  examination  of  the  plat 
and  the  plaintiff  finally  concluded  to  take 
lots  3  and  4.  The  premises  which  the  plain- 
tiff claims  that  Chloupek  thus  pointed  out 
to  him  constitute  the  parcel  Inclosed  with 
dotted  lines  on  the  map.  The  evidence 
shows  that  plaintiff  Immediately  took  posses- 
sion of  the  parcel  Inclosed  In  dotted  lines 
and  commenced  to  build  a  house  thereon, 
which  was  finished  about  Christmas  time, 
when  the  plaintiff  moved  in  and  received 
from  Chloupek  a  deed  of  lots  3  and  4,  which 
both  parties  then,  and  for  six  years  after- 
wards, supposed  to  be  the  parcel  Included 
in  dotted  lines.  The  plaintiff  built  a  fence 
around  this  parcel  during  the  following 
spring  and  erected  a  bam,  dug  a  well,  and 
planted  an  orchard.  When  the  oral  bar- 
gain was  made  Chloupek  had  a  bam  on  the 
38-acre  tract  Immediately  north  of  the  plat 
and  was  also  building  a  house.  He  then 
resided  in  a  rented  house  a  short  distance 
away,  bnt  moved  Into  the  new  bouse  In  No- 
vember, 1S95.  In  October,  1001,  Chloupek 
sold  and  conveyed  to  one  Hrudka  lots  5  and 
6  and  the  north  half  of  lots  7  and  8  In  the 
plat  and  put  Hrudka  In  possession  of  a  piece 
of  ground  90  feet  In  width  Immediately  south 
of  the  plaintiff's  Inclosure.  At  this  time  the 
mistake  In  the  plalntlfTs  boundary  lines  was 
first  discovered  and  negotiations  were  had 
for  some  settlement  of  the  matter,  which 
proved  fruitless,  and  this  action  was  com- 
menced. The  plaintiff  claims  that  the  de- 
scription In  his  deed  should  be  corrected  so 
as  to  describe  the  land  Included  within  the 
dotted  lines,  on  the  ground  that  he  actually 
bought  that  land  and  that,  by  mutual  ml» 
take.  It  was  wrongly  described  in  the  deed 
as  lots  3  and  4.  Chloupek  however  claims 
that  he  sold  lots  3  and  4  and  that  the  only 
mistake  was  the  mistake  made  by  plaintiff 
himself  in  taking  possession  of  the  wrong 
land.  There  was  no  claim  made  in  the  an- 
swer that  the  premises  in  question  con- 
stituted any  part  of  Chloupek's  homestead. 
The  court  found  that  a  mutual  mistake  was 
made  substantially  as  claimed  by  the  plain- 
tiff and  entered  judgment  reforming  the 
deed  so  that  It  should  describe  the  land  ac- 
tually occupied  by  the  plaintiff,  and  the  de- 
fendants Chloupek  and  wife  appealed. 

It  further  appears  by  a  stipulation  filed  In 
this  court  that  Adolph  Chloupek  died  after 
the  appeal  to  this  conrt  and  that,  prior  to 
his  death,  he  duly  conveyed  to  the  defendant 
Anna  all  bis  title  and  interest  In  the  land 
affected  by  this  action,  also  that  Anna  Chlou- 
pek has  been  appointed  administratrix  of  bis 


estate  and  has  duly  qualified.  It  was  fur- 
ther stipulated  that  the  appeal  sbonld  te 
prosecuted  by  Anna  Chloupek  In  her  Indirid- 
ual  capacity  and  as  administratrix  afore 
said. 

Sedgwick,  Sedgwick  A  Schmidt  and  A.  S. 
Chloupek,  for  appellanta  Nash  A  Nash, 
for  respondent. 

WINSLOW,  J.  (after  stating  the  fact^ 
We  shall  ^>end  little  time  upon  the  ques- 
tions of  fact  in  the  present  case.  Examina- 
tion of  the  bill  of  exceptions  satisfies  ns 
that  the  court  was  entirely  Justified  in  hold- 
ing that  it  was  clearly  proven  that  a  mutual 
mistake  was  made  by  Chlonpek  and  tlie 
plaintiff  at  the  time  of  the  plaintiff's  par 
chase,  and  that  the  tract  actually  pointed  out 
to  the  plaintiff  by  Chloupek  and  supposed  bs 
both  parties  to  be  bought  and  described  In 
the  deed  afterwards  delivered  was  the  tract 
Included  within  the  dotted  lines  in  the  plat 

There  are  two  other  questions  In  the  case, 
however,  which  demand  some  conslderatioa 
The  appellant  claims  that  It  is  conclusivelr 
shown  In  the  case  that  the  property  In  ques- 
tion was  a  part  of  the  homestead  of  Adolpb 
Chloupek  and  Anna  Chloupek  at  the  time  of 
the  sale,  and  hence  that  equity  will  not  re- 
form the  deed  against  the  husband   In  bia 
lifetime    nor    against    his    widow.     If    this 
fact  does  appear  hi  the  evldmce  and  the  evi- 
dence is  properly  In  the  case  It  seems  diSI- 
cult  to  avoid  the  conclusion  claimed.     Peteecb 
V.  Hambach,  48  Wis.  443,  4  N.  W.  665 ;   Con- 
rad V.  Schwamb,  53  Wis.  372,  10  N.  W.  39ii 
The  serious  dlQiculty  arises,  however,  upon 
the   question  whether  the  evidence   tending 
to  show  the  fact  of  homestead  was  before 
the  trial  court  for  consideration.    Tbe  fact 
that  the  premises  constituted  a  part  of  tb« 
defendant's  homestead  Is  without  doubt  an 
affirmative  defense  and  should  be  pleaded  In 
order  to  be  available.    It  was  not  pleaded, 
nor  did  the  plaintiff's  evidence  showthe  fact 
When  the  defendants  took  the  case  and  at- 
tempted to   Introduce   evidence   tending  to 
show  that  the  whole  tract  was  their  home- 
stead, prompt  objection  was  made   by  tbe 
plaintiff  on  the  ground  that  It  was  Incompe- 
tent, Immaterial,  and  inadmissible  under  tbe 
pleadings,  and  the  court,  in  substance,  mied 
that  It  was  Inadmissible,  but  that  he  wonld 
receive  It  subject  to  the  objection,  and  It  wns 
distinctly  stated   that  all  evidence  teidlng 
to  show  homestead  was  only  to  be  received 
subject    to    objection.    No    application  was 
made  to  amend  the  answer,  but  evidence  was 
Introduced  showing  that,  at  the  time  of  the 
oral  arrangement  for  the  sale,  Chloupek  was 
keeping  his  stock  In  the  bam  on  the  prem- 
ises north  of  the  platted  portion;    that  be 
was  then  living  in  a  raited  house  near  by; 
that  he  was  building  a  house  on  the  premises 
and  Intended  to  occupy  them  as  his  home- 
stead as  soon   as  the  house   was  finished; 
and  that  he  moved  into  the  bouse  ia  Novem- 
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ber  foIlowtiiK,  and  afterwards  occupied  the 
'wbole  premises  as  bis  bomestead,  Including 
tlie  platted  portion  and  except  the  part  oc- 

—  eupled  by  the  plaintiff.  The  evidence  was 
closed  and  the  facts  argued  June  27,  1908, 
but  no  application  was  made  to  amend  the 
answer.    In  September  and  October  follow- 

~  Ing,  written  briefs  were  served  and  filed, 
and  in  the  defendants'  brief,  served  Septem- 
ber 17th,  there  was  for  the  first  time  a  re- 
quest that  the  defendants'  answer  be  amended 
so  as  to  admit  the  evidmce  If  the  court 
deemed  such  amendment  necessary.  The 
trial  court  held  that,  in  view  of  the  fact 
that  the  plaintiff,  through  no  fault  of  his 
own,  had  expended  some  $1,800  on  the  prem- 

'•  Ises  and  would  be  deprived  of  his  home  as  he 
bad  prepared  it  and  relegated  to  an  action 
for  damages  against  the  husband  in  case 
the   amendm«it  were  to  be  permitted,    no 

-  amendment  would  be  allowed  at  that  late 
day  because  It  would  not  be  in  furtherance 
of  Justice.  The  question  here  Is  whether  It 
Is  our  duty  to  reverse  the  ruling  of  the  trial 
court  and  consider  the  evidence;  In  other 
words  whether  the  ruling  was  an  abuse  of 
discretion. 

The  whole  principle  of  the  Code  undoubt- 
edly is  that  amendments  should  be  allowed 
liberally,  that  substantial  rights  should  not 
be  lost  on  account  of  mere  failure  to  plead 
in  apt  terms  or  within  the  time  limited  by 
statute  If  the  substantial  rights  of  the  op- 
IK>slng  party  can  be  preserved.  We  should 
have  been  better  pleased  had  the  amend- 
ment been  allowed,  and  the  question  whether 
a  homestead  right  existed  determined.  How- 
ever, the  specific  objection  had  been  prompt- 
ly made  early  in  the  trial  and  the  court  bad 
at  once  made  a  ruling  showing  that  In  his 
:  Judgment  an  amendment  was  imperative. 
The  defendants  chose  to  stand  on  their  plead- 
ing through  the  entire  trial  and  for  months 
after  the  trial  had  been  concluded.  Fur- 
thermore, it  appears  that  the  defendants  made 
a  proposition  of  settlement  by  way  of  ex- 
change of  lots  and  removal  of  buildings  and 
pajonent  by  plaintiff  of  $100,  in  their  answer 
and  at  the  opening  of  the  trial,  which  the 
plaintiff  refused  to  accept  It  seems  likely 
that  this  refusal  was  based  partly  on  the 
failure  to  plead  the  defense  of  homestead. 
Had  the  defendants  made  their  application  to 
amend  when  the  objection  was  first  made  and 
they  were  notified  that  amendment  was  neces- 
sary, it  may  well  be  that  the  plaintiff  would 
have  accepted  the  offer  and  spared  himself 
the  expense  of  further  trial  of  the  case.  Such 
considerations  as  these  in  addition  to  those 
named  by  the  trial  Judge  induce  us  to  hold, 
with  some  reluctance,  that  there  was  no  abuse 
of  discretion  In  refusing  to  allow  the  am«id- 
ment 

Another  contention  is  made  to  the  effect 
that  it  appears  that  Mrs.  Cbloupek  only 
signed  the  deed  as  the  wife  of  Adolph,  that 
she  received  no  consideration  therefor,  and 


that  the  law  will  not  reform  a  deed  so  as  to 
bar  her  dower  In  land  which  she  has  nev» 
conveyed  nor  agreed  to  convey,  and  for  which 
she  has  received  no  part  of  the  consideration. 
There  are  at  least  two  difficulties  with  this 
proposition:  First,  there  is  neither  pleading 
nor  proof  that  Mrs.  Chloupek  received  no  part 
of  the  consideration,  and  the  only  evidence 
bearing  on  the  subject  is  the  recital  In  the 
deed,  which  acknowledge  that  the  parties  of 
the  first  part  (Mr.  and  Mrs.  Cbloupek)  have 
received  the  sum  of  $17B  In  consideration 
of  which  they  execute  the  deed;  second.  It 
appears  by  the  stipulation  filed  that  Mr. 
Ohloupek,  before  his  death  and  after  Judg- 
ment, deeded  the  fee  in  the  land  in  question 
to  the  defendant  Anna.  By  acc^tlng  a  deed 
of  the  fee  Anna's  inchoate  estate  in  dower 
was  unquestionably  merged  In  the  fee.  The 
greater  and  the  lesser  estate  met  in  the  same 
person  with  no  Intermediate  estate  between 
and  the  lesser  estate  ceased  to  exist  You- 
mans  v.  Wagener,  80  S.  C.  802,  9  8.  V.  106, 
8  L.  R.  A.  447.  The  defendant  now  has 
only  the  fee  which  is  subject  to  the  plain- 
tiff's right  of  reformation  of  his  deed. 
Judgment  afilrmed. 


TOPOLBWSKI  V.  STATHL 
(Supreme  Court  of  Wisconsin.    Dec.  i,  1906.) 

1.  CBiiaNAL  Law  —  Appeal  —  Habicless  Eb- 

BOB— ADHISSION  or  EVIDBNOK. 

The  admission  of  hearsay  evidence  is  pre- 
sumably prejudicial  unless  the  contrary  clearly 
appears. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  8  3004.  ] 

2.  Saju  —  Evidbnck  — Evidence    of    Otekb 

OrFENSES. 

On  a  prosecution  for  theft,  the  state  claim- 
ins  that  the  accused  had  conspired  with  an- 
other to  steal  the  property,  it  was  error  to  ad- 
mit evidence  that  accused  had,  prior  to  the  oc- 
currence in  question,  conspired  with  another 
person  to  so  steal  prosecutor's  property. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  £22,  8oO.] 

8.  Same— AppeaI/— Habkless    Erbob— Aduis- 
siON  OF  Evidence. 

In  a  case  tried  by  the  court  without  a  Jury, 
the  admission  of  improper  evidence  is  presuma- 
bly harmless  unless  it  clearly  appears  that,  but 
therefor,  the  finding  would  probably  have  been 
different. 

4.  Labcert  —  Elements  of  Offense  —  Tbes- 

PA89. 

Aroused  conreived  a  plan  to  obtain  by  crim- 
inal means  and  through  the  aid  of  D.  some  of 
the  products  of  prosecutor,  a  packing  company. 
D.  disclosed  the  plan  to  the  company  and  it 
was  abandoned.  Subsequently  a  meeting  was 
arranged  between  D.  and  acbnsed,  prosecutor  re- 
questing D.  to  bring  it  about,  and  at  such  in- 
terview accused  proposed  that  D.  should  pro- 
cure some  packages  of  meat  to  be  placed  on 
prosecutor's  loading  platform  and  that  accused 
should  drive  to  the  platform  and  remove  the 
packages,  D.  agre^  to  the  proposition  and  re- 
ported it  to  prosecutor,  who  caused  the  meat 
to  be  placed  on  the  loading  platform,  and  noti- 
fied the  person  in  charge  of  the  platform  to  let 
the  meat  go  as  It  was  for  a  man  who  would 
call  for  it    When  accused  arrived  and  loaded 
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the  meat  ha  was  not  Interfered  with  by  tbe 
me  in  charge  of  the  loading  platform.  Held, 
that  accused  was  not  guilty  of  larceny,  as  the 
element  of  trespass  was  absent. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Larceny,  {{  32,  33.] 

Error  to  Municipal  Court  of  Milwaukee 
County;  A.  O.  Brazee,  Judge. 

John  Topolewalii  was  convicted  of  lar- 
ceny, and  he  brings  error.  Reversed,  and  re- 
manded for  new  trial. 

The  accused  was  charged  with  having 
Btolea  three  tmrrels  of  meat,  the  property  of 
the  Planklnton  Paddng  Company,  of  the 
value  of  $66.20,  and  wa»  found  guilty.  The 
cauM  was  appealed  to  and  tried  in  the  muni- 
cipal court  for  Milwaukee  county  on  evidence 
taken  In  the  lower  court,  a  Jury  b^ng  waived. 
The  accused  was  again  convicted  and  sen- 
tenced as  before  to  pay  a  fine  of  flOO.OO,  and 
$42.84,  costs  of  prosecution  and  to  be  com- 
mitted to  the  House  of  Correction  of  Mil- 
waukee county,  until  such  payment  should  be 
mad&  Then  was  a  motion  to  set  aside  the 
conviction  and  for  a  new  trial  and  also  a 
motion  In  arrest  of  Judgment  Both  mottona 
were  denied.  Tbe  fine  and  costs  were  paid 
under  protest,  to  avoid  the  consequences  aa 
to  imprisonment 

The  evidence  was  to  this  effect:  The  Plan- 
klnton Packing  Company  suspected  the  ac- 
cused of  having  by  criminal  means  possessed 
himself  of  some  of  Its  property  and  of  having 
a  .purpose  to  make  further  efforts  to  that 
end.  A  short  time  before  the  14th  day  of 
October,  1906,  one  Mat  Dolan,  who  was  In- 
debted to  tbe  accused  In  tbe  sum  of  upwards 
of  $100.00,  was  discharged  from  the  com- 
pany's employ.  Shortly  theretofore  the  ac- 
cused  pressed  Dolan  for  payment  of  the 
aforesaid  Indebtedness  and  the  latter,  being 
unable  to  respond,  tbe  former  conceived  the 
idea  of  solving  the  dlfflcnlty  by  obtaining 
some  of  the  company's  meat  products  through 
Dolan's  aid  and  by  criminal  means,  Dolan 
to  participate  in  the  benefits  of  the  transac- 
tion by  having  the  value  of  tbe  property 
credited  upon  his  Indebtedness.  A  plan  was 
accordingly  laid  by  tbe  two  to  that  end, 
whldi  Dolan  disclosed  to  the  company.  Such 
plan  was  abandoned.  Thereafter  various 
methods  were  discussed  of  carrying  out  the 
idea  of  the  accused,  Dolan  participating  with 
the  knowledge  and  sanction  of  the  company. 
Finally  a  meeting  was  arranged  between 
Dolan  and  the  accused  to  consider  the  sub- 
ject, the  packing  company  requesting  the 
former  to  bring  it  about,  and  with  knowledge 
of  Dolan  causing  one  of  its  employes  to  be 
in  biding  where  he  could  overhear  whatever 
might  be  said,  the  arrangement  being  made 
en  the  part  of  the  company  by  Mr.  Layer  the 
person  in  charge  of  Its  wholesale  department 
At  such  interview  the  acc«Bed  proposed  that 
Dolan  should  procure  some  packages  of  the 
company's  meat  to  l>e  placed  on  their  loading 
platform,  as  was  customnry  in  delivering 
meat  to  coatomers,  and  that  he  should  drive 


to  such  platform,  ostensibly  as  a  customer, 
and  remove  such  packages.  Dolan  agreed  to 
the  proposition .  and  it  was  decided  that  the 
same  should  be  consummated  early  tbe  next 
morning,  all  of  which  was  reported  to  Hr. 
Layer.  He  thereupon  caused  four  barrels  of 
meat  to  be  packed  and  put  in  tbe  accustomed 
condition  for  delivery  to  customers  and 
placed  on  the  platform  in  readiness  for  tbe 
accused  to  take  them.  He  set  a  watch  over 
the  property  and  notified  the  pMson  in  charge 
of  the  platform,  who  was  ignorant  of  the 
reason  for  so  placing  the  barrels,  upon  bis 
inquiring  what  they  were  placed  there  for, 
to  let  them  go;  that  they  were  for  a  man 
who  would  call  for  them.  About  the  time 
appointed  for  the  accused  to  appear  he  drove 
to  the  platform  and  commenced  putting  the 
barrels  in  his  wagon.  The  platfonn  boss  sup- 
posing, as  the  fact  was,  that  the  accused  way 
the  man  Mr.  Layer  said  was  to  come  for  the 
property,  assumed  the  attitude  of  consentinK 
to  the  taking.  He  did  not  actually  help  load 
the  barrels  on  to  the  wagon,  but  he  was  by. 
consented  by  bis  manner  and  when  tbe  ac- 
cused was  ready  to  go,  helped  him  arrange 
his  wagon  and  inquired  what  was  to  be  done 
with  the  fourth  barrel.  The  accused  relied 
that  be  wanted  It  marked  and  sent  up  to 
him  with  a  bill.  He  told  the  platform  boss 
that  he  ordered  the  stuff  the  night  before 
through  Dolan.  He  took  full  possession  of 
the  three  barrels  of  meat  with  Intent  to  de- 
prive the  owner  permanently  thereof  and 
without  compensating  it  therefor,  wholly  In 
ignorance,  however,  of  the  fact  that  Dolan 
had  acted  In  the  matter  on  behalf  of  snch 
owner  and  that  It  had  knowingly  aided  in 
carrying  out  the  plan  for  obtaining  the  meat 

Blenskl  &  Cordes  and  Lenlcheck,  Fair- 
child  &  Boesel,  for  plaintiff  In  error.  L.  M. 
Sturdevant,  Atty.  6en.,  and  A.  C.  Titus,  Asst. 
Atty.  Gen.,  for  the  State. 

MARSHALL,  J.  (after  stating  the  facts). 
Evidence  was  allowed  of  a  hearsay  character 
that  the  accused,  prior  to  the  occurrence  in 
question  had  been  a  party  to  criminally  ap- 
propriating property  of  the  packing  comi>any. 
Mr.  Layer  was  permitted  to  testify  that  tbe 
accused  at  one  time  conspired  with  Peter 
JustoD  to  BO  obtain  some  of  its  property  and 
succeeded  in  that  regard  as  said  Juston  in- 
formed the  witness,  and  as  was  indicated  by 
the  books  kept  by  Juston  and  papers  manipu- 
lated by  the  latter.  Juston  was  permitted  to 
testify  to  such  unlawful  appropriation  of 
property  so  far  as  the  purpose  of  the  accused 
had  to  do  with  the  transactioD.  Mere  bere- 
say  evidence,  subject  to  some  exceptions  not 
important  here,  is  never  allowable  and  the 
admission  of  it  is  presumed  to  be  prejudicial, 
unless  the  contrary  clearly  appears.  Again 
on  the  trial  of  a  person  for  a  parttcnlar  of- 
fense evidence  tending  to  prove  that  he  has 
committed  other  distinct  offenses  is  incompe- 
tent and  generally  prejudicial.    Albricht  v. 
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state,  6  Wis.  74;  Fossdahl  r.  State,  89  Wis. 
482,  62  N.  W.  186;  Boldt  v.  State,  72  Wis.  7, 
38  N.  W.  177;  Paulson  v.  State,  118  Wis.  8&- 
98,  94  N.  W.  771;  Barton  t.  Bruley,  118  Wla. 
326,  96  N.  W.  815;  Holmes  Y.  State,  124  Wis. 
133,  102  N.  W.  321. 

When  a  person  Is  charged  with  being  guilty 
of  a  particular  offense  he  has  a  right,  which 
should  not  be  trespassed  upon  at  all,  to  haye 
tbe  evidence  In  support  of  such  charge  con- 
fined  to  that  particular  offense.  That,  ot 
course,  has  nothing  to  do  with  the  rule  al- 
lowing evidence  of  a  former  convletlon  as 
bearing  on  the  subject  of  credibility  of  the 
accused  in  case  of  his  offering  himself  as  a 
witness,  nor  the  rule  permitting  proof  of 
other  offenses  so  Intimately  connected  with 
tbe  one  charged  as  to  be  evidentiary  of  the 
Intent  essential.  Oases  of  the  latter  charac- 
ter too  often  lead  to  the  Improper  admission 
of  evidence  ontrary  to  the  general  rule  above 
stated. 

Notwithstanding  the  foregoing  the  admis- 
sion of  tbe  Improper  evidence  does  not  give 
cause  for  a  reversal  here.  In  a  case  tried 
by  tbe  court  tbe  admission  of  Improper  evi- 
dence Is  to  be  regarded  on  appeal  as  having 
been  harmless,  unless  it  clearly  appears  that 
but  therefor  the  finding  would  probably  have 
been  different  Harrlgan  v.  Gilchrist,  121 
Wis.  814,  99  N.  W.  909.  We  are  unable  to 
see  any  dear  indication  that  tbe  plaintiff  in 
error  was  prejudiced  by  the  error  In  this 
casfc  If  the  judgment  is  fatally  tainted  with 
error  the  fault  lies  in  a  misconception  of  the 
law  as  regards  trespass  being  essential  to 
the  crime  of  larceny  or  as  to,  under  what 
circumstances,  in  regard  to  the  conduct  of 
the  owner  of  the  subject  of  the  larceny,  such 
element  does  not  exist 

It  was  frankly  conceded  on  tbe  oral  argu- 
ment by  the  learned  attorney  general  that 
if  tbe  plaintiff  In  error  committed  the  crime 
of  larceny  Dolan,  the  decoy  of  the  padiing 
company,  was  a  guilty  participant  in  the 
matter,  unless  the  element  of  guilt  oa  his  part 
was  absent  because,  while  in  the  transaction 
he  acted  ostensibly  as  an  accomplice  of  the 
accused,  his  acts  were  In  fact  those  of  tbe 
packing  company.  So  in  the  circumstances 
characterizing  the  taking  of  the  barrels  of 
meat  from  the  loading  platform  the  case 
comes  down  to  this:  If  a  person  procures  an- 
other to  arrange  with  a  third  person  for  the 
latter  to  consummate,  as  be  supposes,  larceny 
of  the  goods  of  such  person  and  such  third 
person  in  the  course  of  negotiations  so  sanc- 
tioned by  such  person  suggests  the  plan  to 
be  followed,  which  Is  agreed  upon  between  the 
two,  each  to  be  an  actor  In  the  matter,  and 
subsequently  that  Is  sanctioned  secretly  by 
such  person,  tbe  purpose  oi^  the  part  of  the 
latter  being  to  entrap  and  bring  to  Justice 
one  thought  to  be  disposed  to  commit  tbe 
offense  of  larceny,  and  such  person  carries 
out  a  part  of  such  plan  necessary  to  Its  con- 
summation assigned  to  such  other  in  tbe 
agreement  aforesaid,  such  third  person  not 


knowing  that  such  person  is  advised  of  tbe 
Impending  otteaae,  and  at  the  finality  causes 
one  of  its  employes,  to,  tacitly  at  least,  con- 
sent to  the  taking  of  the  goods,  not  knowing 
of  the  real  nature  of  tbe  transaction,  is  such 
third  person  guilty  of  the  crime  of  larcoiy, 
or  does  tbe  conduct  of  such  person  take 
from  tbe  transaction  the  element  of  trespass 
or  noncmsent  essential  to  such  crime? 

It  will  be  noted  that  the  plan  for  depriv- 
ing tbe  packing  company  of  its  property 
originated  with  the  accused,  but  that  it  was 
wholly  Impracticable  of  accomplishment  with- 
out tbe  property  being  placed  on  the  loading 
platform  and  tbe  accused  not  being  Interfered 
with  when  he  attempted  to  take  It  When 
Dolan  agreed  to  procure  such  placing  the 
padclng  company  In  legal  effect  agreed  there- 
to. Dolan  did  not  expressly  consent  nor  did 
tbe  agreement  he  had  with  the  packing  com- 
pany authorize  him  to  do  so,  to  the  misap- 
propriation of  the  property.  Did  the  agree- 
ment In  legal  effect  with  the  accused  to  place 
the  property  of  tbe  packing  company  on  the 
loading  platform,  where  it  could  be  appro- 
priated by  the  accused,  if  he  was  so  disposed 
and  was  not  interfered  with  In  so  doing, 
though  bis  movements  in  that  regard  were 
known  to  the  packing  company,  and  his  tak- 
ing of  tbe  property,  his  efforts  to  that  end 
being  facilitated  as  suggested,  constitute  con- 
sent to  sucb  appropriation? 

The  case  Is  very  near  the  border  line,  If 
not  across  it  betwem  consent  and  noncon- 
sent  to  tbe  taking  of  tbe  property.  Reg.  v. 
T^wrence,  4  Ooz  O.  0.  488,  It  was  held  that 
if  tbe  property  was  delivered  by  a  servant 
to  tbe  defendant  by  tbe  master's  direction 
tbe  offense  cannot  be  larceny,  regardless  of 
the  purpose  of  the  defendant  In  this  case 
the  property  was  not  only  placed  on  the  load- 
ing platform,  as  was  usual  In  delivering  sucb 
goods  to  customers,  with  knowledge  that 
the  accused  would  soon  arrive,  having  a  form- 
ed design  to  take  it  but  the  packing  com- 
pany's employs  in  charge  of  the  platform, 
B!mst  Klotz,  was  Instructed  that  the  property 
was  placed  there  tor  a  man  who  would 
call  for  it  Klotz  from  such  statement  bad 
every  reason  to  infer,  when  tbe  accused  ar- 
rived and  claimed  the  right  to  take  the  prop- 
erty, that  he  was  the  one  referred  to  and 
that  It  was  proper  to  make  delivery  to  him 
and  he  acted  accordingly.  While  he  did 
not  physically  place  the  property,  or  assist 
in  doing  so,  In  the  wagon,  his  standing  by, 
witnessing  such  placing  by  tbe  accused,  and 
then  assisting  him  In  arranging  the  wagon,  as 
tbe  evidence  shows  be  did,  and  taking  the  or- 
der, In  the  usual  way,  from  tbe  accused  as  to 
tbe  disposition  of  tbe  fourth  barrel,  and  his 
conduct  In  respect  thereto  amounted,  practi- 
cally, to  a  delivery  of  the  three  barrels  to 
the  accused. 

In  Rex  V.  E^glnton,  2  P.  &  P.  608,  we  hare 
a  very  Instructive  case  on  tbe  subject  un- 
der discussion  here.  A  servant  Informed  his 
master  that  he  bad  been  solicited  to  aid 
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In  robbing  the  latter's  bouse.  6y  the  mas- 
ter's discretion  the  servant  opened  the  houae, 
save  the  wonld-be  thieves  acceaa  thereto  and 
took  them  to  the  place  where  the  intended 
subject  of  the  larceny  had  been  laid  in  order 
that  they  might  take  it  All  this  was  done 
with  a  view  to  the  apprehension  of  the  guilty 
parties  after  the  acoompUslmient  of  their  pur- 
pose. The  servant  by  direction  of  the  master 
not  only  gave  access  to  the  bouse  but  af- 
forded the  would-be  thieves  every  facility 
for  taking  the  property,  and  yet  the  court 
held  that  the  crime  of  larceny  was  complete, 
because  there  was  no  direction  to  the  servant 
to  deliver  the  property  to  the  intruders  or 
consent  to  their  taking  it.  They  were  l^t 
free  to  commit  the  larceny,  as  tbey  had  pur- 
posed doing,  and  the  way  was  made  easy 
for  them  to  do  so,  but  they  were  neither 
induced  to  commit  the  crime,  nor  was  any 
act  essential  to  the  offense  done  by  any  one 
but  themselves. 

In  harmony  with  the  case  last  discussed  in 
Williams  ▼.  State  of  Georgia,  5S  Ga.  391, 
cited  by  counsel  for  the  plaintiff  in  error,  it 
was  held  that  the  owner  of  property  may 
make  everything  ready  and  easy  for  a  larceny 
thereof  by  one  purposing  to  steal  the  same, 
and  then  remain  passive  allowing  the  would- 
be  criminal  to  perpetrate  the  offense  of  lar- 
ceny as  to  every  essential  part  of  such  of- 
fense, without  sacrifldng  the  element  of  tres- 
pass or  nonoonsent,  but  if  one  ostensibly  act- 
ing as  an  accomplice,  but  really  for  the  own- 
er of  the  proi>erty,  for  the  purpose  of  en- 
trapping the  would-be  criminal,  does  acts 
amounting  to  the  oonstituents  of  the  crime  of 
larceny,  although  the  accused  concurred  In 
and  supposed  he  prompted  the  act,  he  Is  not 
guilty  of  larceny.  The  circumstances  of  that 
case  were  these:  The  would-be  criminal 
when  he  took  the  property  supposed  be  was 
committing  the  offense  of  larceny  and  that 
his  associate  was  criminally  participating 
therein,  but  because,  as  a  fact,  such  person 
was  acting  by  direction  of  the  owner,  and 
actually  placed  the  property  in  the  hands  of 
the  taker,  the  element  of  nonconsent  essential 
to  larceny  did  not  characterize  the  transac- 
tion. A  distinction  was  drawn  between  one 
person  Inducing  another  to  commit  the  crime 
of  larceny  of  the  former's  goods  or  such  per- 
son aiding  in  the  commission  of  the  offense, 
so  far  as  the  mental  attitude  of  such  other 
is  concerned,  by  doing  some  act  essential  to 
such  an  offense,  and  merely  setting  a  trap 
to  catch  a  would-be  criminal  by  affording 
him  the  freest  opportunity  to  commit  the 
offense.  The  latter  does  not  sacrifice  the  ele- 
ment of  nonconsent  State  v.  Jansen,  22  Kan. 
498;  Vamer  v.  State  of  Georgia,  72  Qa.  748; 
State  ▼.  Duncan,  8  Rob.  (La.)  S62;  Reg.  y. 
Williams,  1  Car  ft  K.  195 ;  Rex.  v.  Egginton, 
2  B.  &  P.  508. 

In  the  case  before  us  the  owner  of  the 
property  through  its  agent,  Dolan,  did  not 
suggest  the  plan  for  committing  the  offoise 
of  larceny,  which  was  finally  adopted,  but 


the  evidence  shows,  oondusively,  tbnt  by  tite 
consent  or  direction  of  the  packing  oompany, 
through  words  or  otherwise,  he  suggested  Oie 
commission  of  such  an  offense  and  Invited 
from  the  accused  plans  to  that  end.  Tbe  fair 
construction  of  the  evidence  is  that  In  the 
finality  the  plan  was  a  joint  creation  of  the 
two  and  that  it  required  each  to  be  an  actlTe 
participant  in  its  consummation.  It  seems 
that  there  is  good  reason  for  holding  that 
the  situation  in  that  respect  falls  witbin  the 
condemnatory  language  In  the  opinion  of 
the  court  in  Love  v.  People,  100  111.  501,  43 
N.  E.  710,  32  L.  R.  A.  139,  cited  to  our  at- 
tention by  oounsel  for  the  plaintiff  in  &tot. 
That  will  be  apparent  from  the  closing  words 
of  the  opinion,  which  are  as  follows: 

"A  contemplated  crime  may  never  be  de- 
veloped into  a  consummated  act  To  stimu- 
late unlawful  Intentions  for  the  purpose  and 
with  the  motive  of  bringing  them  to  maturity 
so  tbe  consequent  crime  may  be  puniabed,  is 
a  dangerous  practice.  It  is  safer  law  and 
sounder  morals  to  hold,  where  one  arranges 
to  have  a  crime  committed  against  hla  prop- 
erty or  himself,  and  knows  that  an  attempt 
is  to  l>e  made  to  encourage  others  to  commit 
the  act  by  one  acting  in  concert  'with  such 
owner,  that  no  crime  is  thus  committed. 
The  owner  and  his  agent  may  wait  passively 
for  the  would-be  criminal  to  perpetrate  the 
offense,  and  each  and  every  part  of  it,  (or 
himself,  but  they  must  not  aid,  encourage  or 
solicit  him  that  they  may  seek  to  punish." 

We  cannot  well  escape  the  conclusion  that 
this  case  falls  under  tbe  condemnation  of 
the  rule  that  where  the  owner  of  pttqterty 
by  himself  or  his  agent,  actually  oe  oon- 
Btructively,  aids  in  tbe  commission  of  the 
offense,  as  intended  by  the  wrongdoer,  by 
performing  or  rendering  unnecessary  some 
act  In  the  transaction  essential  to  the  of- 
fense, the  would-be  criminal  is  not  guilty  of 
all  tbe  elements  of  the  offense.  Here  Mr. 
Layer,  acting  for  the  owner  of  the  property, 
packed  or  superintended  the  packing  of  tbe 
four  barrels  of  meat  as  suggested  by  tbe 
owner's  agent  in  the  matter,  Dolsn,  and 
caused  the  same  to  be  placed  on  the  i^atform, 
knowing  that  the  accused  would  soon  arrive 
to  take  them,  under  an  arrangement  between 
him  and  its  agent,  and  directed  its  platform 
boss,  when  he  Inquired  as  to  the  purpose  of 
Bo  placing  the  barrels,  "Let  them  go ;  They 
are  for  some  man  and  he  will  call  for  them." 
He,  from  the  standpoint  of  such  employe, 
directed  the  latter  to  deliver  the  barrels  to 
the  man  when  he  called,  the  same  in  all 
respects  as  was  done  In  Williams  v.  State, 
supra.  He  substantially  made  such  delivery, 
by  treating  tbe  accused  when  he  arrived  up- 
on the  scene  as  having  a  right  to  take  the 
property.  In  that  the  design  to  trap  a 
criminal  went  a  little  too  far,  at  least  In 
that  it  included  the  doing  of  an  act  in  effect 
preventing  the  taking  of  the  property  from 
l>elng  characterized  l^  any  d«n«it  of  tres- 
pass. 
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The  logical  basis  for  the  doctrine  above 
discussed  Is  that  there  can  be  no  larceny 
without  a  trespass.  So  If  one  procures  his 
property  to  be  taken  by  another  Intending  to 
commit  larceny,  or  delivers  his  property  to 
such  other,  the  latter  purposing  to  commit 
such  crime,  the  element  of  trespass  is  want- 
ing and  the  crime  not  fully  consummated 
bowever  plain  may  be  the  guilty  purpose  of 
the  one  possessing  himself  of  such  property. 
That  does  not  militate  against  a  person's  be- 
ing free  to  set  a  trap  to  catch  one  whom  be 
suspects  of  an  Intention  to  commit  the  crime 
of  larceny,  but  the  setting  of  such  trap  must 
not  go  further  than  to  afford  the  would-be 
tbief  the  amplest  opportunity  to  carry  out 
bis  purpose,  formed  without  such  Induce- 
ment on  the  part  of  the  owner  of  the  prop- 
erty, as  to  put  him  In  the  position  of  having 
consented  to  the  taking.  If  I  Induce  one  to 
come  and  take  my  property  and  then  place 
It  before  him  to  be  taken,  and  he  takes  It 
'With  criminal  Intent,  or  If  knowing  that  one 
Intends  to  take  my  property  I  deliver  It  to 
blm  and  he  takes  It  with  such  Intent,  the 
essraitlal  element  of  trespass  Involving  non- 
consent  requisite  to  a  completed  offense  of 
larceny  does  not  characterize  the  transac- 
tion, regardless  of  the  fact  that  the  moral 
turpitude  Involved  Is  no  less  than  It  would 
be  if  such  essential  were  present.  Some 
writers  in  treating  this  subject  give  so  much 
attention  to  condemning  the  deception  prac- 
ticed to  facilitate  and  encourage  the  commis- 
sion of  a  crime  by  one  supposed  to  have  such 
a  purpose  In  view,  that  the  condemnation  Is 
liable  to  be  viewed  as  If  the  deception  were 
snfflcient  to  excuse  the  would-be  criminal, 
or  to  preclude  his  being  prosecuted;  that 
there  is  a  question  of  good  morals  involved 
as  to  both  parties  to  the  transaction  and  that 
the  wrongful  participation  of  the  owner  of 
tbe  property  renders  him  and  the  public  in- 
capable of  being  heard  to  charge  the  person 
be  has  entrapped  with  the  offense  of  larceny. 
That  Is  wrong.  It  Is  the  removal  from  the 
completed  transaction,  which  from  the  men- 
tal attitude  of  the  would-be  criminal  may 
bave  all  tbe  Ingredients  of  larceny,  from  the 
standpoint  of  the  owner  of  the  property  of 
the  element  of  trespass  or  nonconsent  When 
such  element  does  not  characterize  a  trans- 
action Involving  the  full  offense  of  larceny 
80  far  as  concerns  the  mental  purpose  of 
such  would-be  criminal  Is  concerned.  Is  often 
not  free  from  dlfSculty  and  courts  of  review 
should  Incline  quite  strongly  to  support  the 
decision  of  the  trial  Judge  In  respect  to  the 
matter  and  not  disturb  It  except  In  a  clear 
case.  It  seems  that  there  Is  such  a  case  be- 
fore us. 

If  the  accDsed  had  merely  disclosed  to 
Dolan,  his  ostensible  accomplice,  a  purpose 
to  improve  tbe  opportunity  when  one  should 
present  itself  tp  steal  barrels  of  meat  from 
the  packing  company's  loading  platform,  and 
that  bad  been  communicated  by  Dolan  to  the 
company  and  It  had  then  merely  furnished 
109  N.W.-6B 


the  accused  the  opportunity  he  was  looking 
for  to  carry  out  such  purpose,  and  be  had 
Improved  it,  the  situation  would  be  quite 
different.  The  mere  fact  that  the  plan  for 
obtaining  the  pn^erty  was  that  of  the  ac- 
cused, under  the  circumstances  of  this  case, 
is  not  controlling.  Dolan,  as  an  emissary  of 
the  packing  company,  as  we  bave  seen,  was 
sent  to  the  accused  to  arrange.  If  tbe  latter 
were  so  disposed,  some  sort  of  a  plan  for 
taking  some  of  tbe  company's  properly  "With 
the  intention  of  stealing  It  Though  tbe  ac- 
cused proposed  the  plan  Dolan,  agreed  to 
It,  which  Involved  a  promise  to  assist  In  car- 
rying It  out,  ostensibly  as  an  accomplice, 
but  actually  as  an  Instrument  of  the  packing 
company.  That  came  very  near,  if  It  did 
not  Involve,  solicitation  by  the  company.  In 
a  secret  way,  for  the  accused  to  take  Its 
property  as  proposed.  With  the  other  ele- 
ment added  of  placing  such  property  on  the 
loading  platform  for  the  accused  to  take 
pursuant  to  the  agreement,  with  directions. 
In  effect,  to  tbe  person  in  charge  of  the  plat- 
form, to  let  the  accused  take  It  when  be 
came  for  that  purpose,  we  are  unable  to 
see  any  element  of  trespass  in  the  taking 
which  followed.  The  packing  company  went 
very  significantly  further  than  the  owner  of 
the  property  did  In  Rex  v.  Egginton,  supra, 
which  Is  regarded  as  quite  an  extreme  case. 
It  solicited  the  opportunity  to  be  an  osten- 
sible accomplice  In  committing  the  offense  of 
larceny  Instead  of  being  solicited  in  that  re- 
gard, and  the  property  was  In  practical  effect 
delivered  to  the  would-be  thief  Instead  of  Its 
being  merely  placed  where  he  could  readily 
trespass  upon  tbe  rights  of  the  packing  com- 
pany by  taking  it  When  one  keeps  in  mind 
tbe  plain  distinction  between  merely  furnish- 
ing opportulty  for  tbe  execution  of  a  formed 
design  to  commit  larceny  and  negotiations 
for  the  purpose  of  developing  a  scheme  to 
commit  tbe  offense,  regardless  of  who  finally 
proposes  the  plan  Jointly  adopted,  and  not 
facilitating  the  execution  of  the  plan  by 
placing  tbe  property  pursuant  to  the  arrange- 
ment where  It  can  readily  be  taken,  but  In 
practical  effe^ct,  at  least,  delivering  the  same 
Into  tbe  possession  of  tbe  would-be  thief, 
one  can  readily  see  that  tbe  element  of  tres- 
pass. Involving  consent.  Is  present  In  tbe 
first  situation  mentioned  and  not  In  the  last, 
and  that  the  latter  pretty  clearly  fits  tbe 
circumstances  of  this  case. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial 


PEOPLE  V.  WEST. 

(Snpreme  Court  of  Michigan.    Dec.  S,  1906.) 

EMBEZZLKUENT— EVIDSHCK — SuFrioiEnoT. 

On  a  prosecution  for  embezzlement,  evi- 
dence considered,  and  held  to  render  the  ques- 
tion whether  defendant  obtained  certain  cor- 
porate stock  from  prosecutor  as  a  purchaser, 
or  as  a  broker,  one  for  the  Jury. 
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EzceptioiiB  from  Recorder's  Ck>urt  of  De- 
troit;   James   Fhelau,   Judge. 

Hume  H.  West  was  convicted  of  embes- 
clement,  and  excepts.    Affirmed. 

See  107  N.  W.  283. 

Respondent  was  .convicted  of  embezzling 
$1^15  In  money,  the  property  of  George 
Ponthleu.  Respondent  advertised  himself  as 
a  broker,  with  an  office  on  Orlswold  street. 
In  the  city  of  Detroit  Ponthleu  was  a 
French  chemist,  in  the  employ  of  Parlce, 
Davis  ft  Co.  Ponthleu  owned  32  shares  of 
the  stoclc  of  Parlce,  Davis  &  Co.,  which  be 
desired  to  sell.  Seeing  respondent's  adver- 
tisement as  a  broker  in  a  newspaper,  he 
wrote  bim  January  23,  1905,  the  following 
letter:  "Mr.  H.  H.  West:  I  wish  to  sell 
32  shares  of  Parke,  Davis  &  Co.  stock,  cer- 
tificate 1661,  20  shares,  and  certificate  2289, 
12  shares,  at  $45  a  share  or  offer.  Would 
you  advise  me  in  case  you  find  a  buyer,  al- 
so stating  your  terms?"  Respondent  replied 
January  24th,  as  follows:  "I  will  pay  you 
f45  per  share  net  for  your  32  shares.  If  this 
is  satisfactory  to  you,  please  bring  me  the 
certificates  before  10  o'clock  to-morrow  morn- 
ing." Ponthleu  made  no  reply.  On  the  same 
day  at  noon  (January  24th)  respondent  went 
to  Ponthieu's  house,  and  there  told  Ponthleu 
that  he  had  three  buyers  for  the  stock,  that 
It  would  have  to  be  divided  among  them,  that 
the  purchasers  were  ready  to  take  It,  and  that 
on  that  understanding  he  delivered  to  the 
respondent  the  shares  evidenced  by  two  cer- 
tificates. Respondent  gave  him  the  follow- 
ing receipt:  "Received  of  O.  Ponthleu  cer- 
tificates 2259  and  1661,  representing  32  shares 
of  Parke,  Davis  ft  Co.  stock.  I  promise  to 
pay  $46  per  share  net  for  same."  A  witness 
who  was  presoit  at  the  conversation  testified 
that  Ponthleu  asked  respondent  when  he 
could  dispose  of  the  shares;  that  respondent 
replied,  "To-morrow,"  but  said,  "I  cannot 
send  you  the  money  until  I  have  your  trans- 
fer, but  I  will  send  yon  the  money  as  soon 
as  I  have  them  transferred;"  and  that  re- 
spondent promised  to  "send  the  money  to- 
morrow," so  that  he  (Ponthleu).  would  get  it 
early  the  next  day.  On  the  following  day 
(January  25th)  respondent  wrote  Ponthleu. 
"I  will  advise  you  regarding  your  Parke- 
Davis  stock  to-morrow;"  and  on  January 
2Tth  he  wrote  again,  "I  have  not  been  able 
up  to  the  present  time  to  get  your  Parke- 
Davis  stock  transferred."  When  this  let- 
ter was  written,  respondent  had  already 
sold  and  transferred  certificate  No.  2259  for 
$44.50  per  share.  On  February  Ist  respond- 
ent sent  Ponthleu  a  check  for  $225  for  five 
shares,  stating  that  he  would  "send  check 
for  seven  shares  to-morrow  night  or  Friday," 
and  pay  for  the  balance  on  Saturday.  Before 
this  respondent  had  sold  all  of  Ponthieu's 
stock  and  collected  the  money.  He  sold  it 
all  at  from  25  to  50  cents  per  share  less  than 
$45.  ResiK>ndent  afterwards  sent  Ponthleu 
a  check  for  $1,225,  the  balance  of  the  amount 
at  $45  per  share,  but  had  no  money  in  the 


bank  with  which  to  meet  the  check.  Re- 
spondent was  a  witness  in  his  own  behalf, 
and  gave  testimony  tending  to  show  that  he 
purchased  the  stock,  and  was  not  a  tW(Aer 
or  agent  in  selling  it. 

Argued  before  CARPENTER,  O.  J,  and  Mc- 
AliVAT,  GRANT,  BLAIR,  and  MOORE:.  JJ. 

Ormond  F.  Hunt,  Pros.  Atty.,  and  Walter 
M.  Trevor,  AMt  Pros.  Atty.,  for  the  People. 
Charles   Flowers,   for  d^endant 

GRANT,  J.  (after  stating  the  facts).  1. 
The  chief  allegation  of  error  relied  on  is  the 
refusal  of  the  court  to  direct  a  verdict  of  ac- 
quittal. Counsel  for  the  respondent  insists 
that  the  relation  between  Ponthleu  and  the 
respondent  was  that  of  debtor  and  creditor, 
and  that  the  respondoit  was  an  unfortunate 
debtor  unable  to  pay.  His  position  is  that 
the  receipt,  given  by  the  respondent  when  he 
obtained  the  stodc,  was  a  contract  of  purchase 
and  sale.  A  receipt  is  always  subject  to  ex- 
planation by  parol.  That  the  respondeat  in- 
tended to  deceive  Mr.  Ponthleu  by  giving  this 
receipt,  and  creating  a  relation  which  would 
relieve  bim  from  criminal  reBponsiblllty,  is 
fully  sustained  by  the  evidence.  The  Jury  evi- 
dently had  no  confidence  in  the  truth  of  re- 
spondent's story.  The  case  was  one  peculiar- 
ly for  the  jury.  Ponthleu  wrote  respondent 
as  a  broker,  dealt  with  bim  as  a  broker,  and 
gave  him  his  stock  to  sell  as  a  broker.  Re- 
spondent immediately  sold  the  stock  and  ap- 
propriated the  proceeds  to  his  own  roe.  The 
people  established  a  clear  case  of  embeole- 
ment. 

2.  Complaint  Is  made  of  the  language  of 
the  attorney  for  the  people  in  his  argum«]t 
to  the  jury.  It  was  severe;  but,  under  the 
evidence,  we  are  not  prepared  to  say  it  was 
not  fully  deserved.  It  furthermore  appears 
that  the  prosecutor's  remarks  were  made 
In  reply  to  those  of  the  respondent's  attor- 
ney, but  what  those  were  the  record  does  not 
disclose. 

The  conviction  is  affirmed,  and  the  court 
directed  to  proceed  to  sentenceL 


HUNT    V.    UNITED    STATES    ACCIDENT 

ASS'N. 

(Supreme  Court  of  Michigan.     Dec  3,   1906.) 

1.  Insurance — AcciDiirr  Irsobanob — Poucr 
— oonstbuction— volumtaet  expobvkk  to 
Danger. 

The  term  "voluntary  or  unnecessary  ex- 
posure to  danger,"  in  an  accident  policy  exempt- 
ing the  insurer  from  liability  for  injuries 
caused  by  voluntary  or  unnecessary  exposure 
to  danger,  means  a  realization  tluit  an  acci- 
dent will  m  all  probability  result  and  an  Injury 
follow  from  an  action  about  to  be  taken,  and 
the  danger  of  injury  must  be  obvious. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  M  1180,  1181.] 

2.  Samb— EvinsNCC. 

The  insured,  in  an  accident  policy  exempt- 
ing the  insurer  from  liability  for  injuries 
caused  by  voluntary  sxposure  to  danger,  was 
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injured  whtl*  playing  Indoor  baseball,  wbll0 
running  to  first  oase.  He  ran  beyond  the  base, 
pat  out  his  foot  and  hand  against  the  wall  to 
stop  himself,  and  his  ankle  was  broken.  He 
did  not  anticipate  injury  from  doing  what  be  did. 
He  did  what  he  had  done  before,  and  what 
others  had  repeatedly  done.  Held  to  authorise 
a  finding  that  the  injury  did  not  result  from  a 
yoluntai^  ezitosure  to  danger. 

Error  to  Circuit  Court,  Kalamazoo  Coun- 
ty;  John  W.  Adams.  Judge. 

Action  by  Oeorge  W.  M.  Hunt  against  the 
United  States  Accident  Association.  There 
was  a  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed,  and  new  trial 
ordered. 

Plaintiff,  86  years  of  age,  was  engaged  In 
playing  a  game  of  Indoor  baseball  In  the 
gymnasium  of  tbe  Young  Men's  Christian  As- 
sociation. The  floor  was  smooth  and  slippery. 
Tbe  game  Is  played  with  a  soft  ball,  about 
twice  the  size  of  an  ordinary  ball.  Plaintiff 
was  batting,  and,  having  struck  the  ball,  ran 
to  first  base,  20  feet  from  the  home  plate. 
The  side  wall  of  tbe  gymnasium  was  be- 
tween 6  and  10  feet  beyond  the  first  base. 
The  pitcher  caught  tbe  ball,  tossed  it  at 
plaintiff,  and  touched  him,  before  he  could 
reach  the  first  base.  He  ran  beyond  the  base, 
and  put  out  bis  foot  and  hand  against  the 
wall,  which  he  had  been  In  the  habit  of  dolnl;, 
to  stop  himself.  His  ankle  was  broken.  He 
bad  a  policy  in  the  defendant  company.  In 
bis  application  plaintiff  agreed  that  the  bene- 
fits under  the  policy  "shall  not  extend  to 
or  cover  voluntary  or  unnecessary  exposure 
to  danger."  Tbe  court  directed  a  verdict 
for  the  defendant,  holding  that  the  accident 
was  the  result  of  an  Involuntary  and  unneces- 
sary exposure  to  danger.  He  based  his 
direction  upon  the  following  testimony,  given 
by  plaintiff  upon  cross-examination:  "Q. 
Now,  you  were  running  so  hard  that  you 
oould  not  atop  yourself  until  you  ran  against 
tbe  wall;  that  was  the  fact,  was  It?  A. 
Well,  I  would  not  say  as  to  that  Q.  Why 
didn't  you  stop.  If  that  was  not  a  fact?  A. 
Ob,  I  was  feeling  good.  I  felt  like  running. 
Q.  Felt  like  running  against  the  wall?  A. 
Not  necessarily.  Q.  Well,  you  saw  the  wall, 
didn't  you?  A.  Yes.  Q.  You  knew  you  were 
35  feet  away  from  It,  where  you  stood?  A. 
Well,  sir,  in  that  neighborhood,  I  suppose. 
Q.  Yon  were  running  so  hard  that  you  could 
not  stop  yourself  until  you  ran  Into  the  wall? 
A.  Oh,  I  might.  If  I  had  tried.  Q.  Why 
didn't  yon?  A.  I  don't  know  why  I  didn't 
It  wasn't  necessary.  Q.  Whafs  that?  A. 
I  don't  know  why  I  didn't  I  didn't,  though. 
Q.  You  didn't  think  It  was  necessary  to  stop 
when  you  were  running,  to  prevent  your  run- 
ning against  the  wall,  to  prevent  yourself 
running /igalnst  the  wall?  A.  I  was  not  run- 
ning very  hard.  Q.  Why  did  you  run  into  the 
wall,  if  you  were  not  running  very  bard? 
A.  Ob,  that  was  Just  the  way  I  had  of  stop- 
ping. Q.  What?  A.  That  was  Just  the  way 
of  stopping,  was  alL    Q.  Tha  wall  stopped 


yon?  A.  Ye&  Q.  You  dldnt  stop  at  all? 
You  didn't  stop  yourself  at  all?  Yon  ran 
right  Into  the  wall?  A.  You  might  put  It 
that  way;  yes.  Q.  Well,  that  is  tbe  fact 
Isn't  it?  A.  I  didn't  stop  until  I  struck  tbe 
wall." 

Argued  before  CARPENTER,  a  J.,  and 
McALVAY,  ORANT,  BLAIR,  and  MOORE, 
JJ. 

Mavln  J.  Schaberg,  for  appellant  Thomas 
A.  B.  Weadock,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  That 
negligence  which  would  defeat  a  plaintiff  In 
an  action  for  damages  on  account  of  the  negli- 
gence of  a  defendant  finds  no  place  as  a 
defense  in  the  law  of  insurance  against  acci- 
dents. Such  contracts  must  be  shorn  of  much 
of  their  value  If  ordinary  contributory  negli- 
gence could  be  Interposed  as  a  defense. 
Thoughtless  and  Inconsiderate  acts  are  some 
of  tbe  very  things  which  these  policies  are 
designed  to  cover.  One  might  easily  ascer- 
tain whether  his  gun  was  loaded  before  he 
undertook  to  clean  it  The  hunter.  In  going 
through  the  brush,  or  getting  over  a  fence, 
or  rowing  In  his  boat,  should  be  careful  to 
handle  his  gun  so  as  to  prevent  accident 
One  climbing  a  ladder  should  see  that  the 
rounds  were  sound  and  securely  fastened. 
Ordinary  prudence  would  require  these  pre- 
cautions, but  hundreds  of  accidents  happen 
because  they  are  not  taken.  The  term  "vol- 
untary exposure  to  danger"  means  a  realiza- 
tion that  an  accident  will  In  all  probability 
result,  and  an  injury  follow,  from  the  ac- 
tion about  to  be  taken.  The  danger  of  Injury 
must  be  obvious.  That  point  has  been  de- 
cided in  this  court  In  Johnson  v.  London 
Guarantee,  etc.,  Co.,  116  Mich.  86,  72  N.  W. 
1116,  40  L.  R.  A.  440,  69  Am.  St  R^.  640, 
where  we  said:  "Tbe  term  'voluntary  ex- 
posure to  unnecessary  danger,'  as  used  In  an 
accident  policy  exempting  the  Insurer  from 
liability  for  injuries  caused  by  such  exiwsure. 
means  a  conscious  or  intentional  exposure, 
involving  gross  or  wanton  negligence  on  tbe 
part  of  the  Insured."  This  is  the  well-estab- 
lished rule.  Fidelity,  etc.,  Co.  v.  Slttlg,  181 
111.  Ill,  54  N.  E.  903,  48  L.  R.  A  869:  U.  S. 
Mutual  Ace.  Ass'n  v.  Hubbell,  66  Ohio  St  616. 
47  N.  E.  644,  40  L.  R.  A.  453;  Rustin  v. 
Standard  Accident,  etc.,  Co.,  58  Neb.  792,  79 
N.  W.  712,  46  L.  R.  A.  263.  76  Am.  St  Rep. 
136;  Fidelity,  etc.,  Co.  v.  Chambers,  93  Va. 
138,  24  S.  B.  896,  40  li.  R.  A.  432;  Manu- 
facturers' Ace.  Ass'n  V.  Dorgan,  68  Fed.  945, 
7  O.  C.  A.  681,  22  L.  R.  A.  620 ;  Burkhard 
V.  Travelers'  Ins.  Co.,  102  Pa.  262,  48  Am. 
Rep.  206;  Cbamplln  v.  Railway  Passenger 
Ins.  Co.,  6  Lans.  (N.  Y.)  71 ;  Follls  v.  U.  8. 
Mut  Accident  Ass'n,  94  Iowa,  436,  62  N.  W. 
807,  28  U  R.  A.  78,  58  Am.  St  Rep.  406, 
Schneider  t.  Provident  Life  Ins.  Co.,  24  Wis. 
28,  1  Am.  Rep.  167. 

Plaintiff  did  not  anticipate  Injury  from 
doing  what  he  had  done  before,  and  what 
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others  have  repeatedly  dOne.  There  was  no 
obvious  danger  of  Injury.  Granting  that  he 
might  have  stopped,  we  cannot  say  that  there 
would  not  have  been  as  much  danger  tn 
trying  to  stop  upon  a  slippery  floor  as  in 
running  against  the  wall.  A  Jury  would  be 
Justified  in  finding  that  the  plaintiff  had  no 
anticipation  of  an  accident,  and  did  not  real- 
ize that  there  was  any  danger.  Ehren  if  be 
were  careless,  and  might  have  avoided  run- 
ning against  the  wall,  but  in  doing  so  did 
not  realize  any  danger,  he  was  entitled  to 
recover.  The  learned  circuit  Judge  was  in 
error  in  directing  a  verdict  for  the  defendant. 
Judgmoit  reversed,  and  new  trial  ordered. 


HARRIS  V.  PELLENZ. 
(Supreme  Court  of  Midiigan.    Dec.  8.   1906.) 

1.  Sales— Deliveby— Delivery  to  Aoent. 

A  delivery  through  carriers  and  warehouse- 
men to  a  drayman,  to  whom  the  one  who  or- 
dered the  goods  has  by  written  order  directed 
the  warehousemen  to  deliver  all  his  freight, 
is  a  delivery  to  the  purchaser,  though  such 
purchaser  never  actually   receives  the  goods. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  U  377-380.] 

2.  Same— DxLivKBT  or  Othkb  Goons  Thar 
Obdbbed— Acceptance. 

A  purchaser  ordered  "Nectar  Bitters,"  and 
"Montezuma  Bitters"  were  shipped  to  him, 
which  were  accepted  by  a  drayuian  duly-  au- 
thorized to  receive  all  freight  addressed  to  the 
purchaser.  Held,  that  though  the  seller  might 
have  rejected  such  goods  bad  he  acted  promptly, 
and  thougli  he  never  in  fact  received  such  goods, 
an  unreasonable  delav  in  exercising  the  right 
of  rejection  was  fatal. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  »  439.  441.1 

Error  to  Circuit  Court,  Cheboygan  Coun- 
ty;   Frank  Shepherd,  Judge. 

Action  by  Marcus  Harris,  doing  business 
as  M.  Harris  &  Bro.,  against  Joseph  Pellenz. 
Judgment  in  favor  of  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAT,  GRANT,  BLAIR,  and  MOORB, 
JJ. 

Benjamin  &  Quay  for  appellant  Frost  & 
Sprague,  for  appellee. 

BLAIR,  J.  Plaintiff  brought  this  action 
to  recover  for  one-half  barrel  of  "Montezuma 
Bitters,"  containing  25^  gallons,  shipped  by 
plaintiff  to  defendant  upon  bis  order  for 
10  gallons  of  "Nectar  Bitters."  Plaintiff 
proved  the  actual  delivery  of  the  bitters, 
through  various  common  carriers  and  the 
warehouseman  at  the  dock  in  Cheboygan,  to 
Harry  Hayden,  a  drayman,  to  whom  de- 
fendant had  by  written  order  directed  the 
warehouseman  to  deliver  all  his  freight  The 
drayman  paid  the  freight  on  the  bitters,  re- 
moved It  from  the  warehouse  at  the  dock, 
and  his  testimony  tends  strongly  to  show 
that  be  delivered  It  to  defendant  at  his  sa- 
loon;  bat  defendant  denied  receiving  it  at 


any  time.  On  the  same  day  that  plallntiff 
shipped  the  bitters,  he  mailed  to  defeodant 
the  bill  of  lading  and  invoice  tliereof  in  an 
enveloi>e  properly  addressed  and  postage  pre- 
paid. Defendant  did  not  deny  receiving  this 
enevelope  and  contents.  On  motioa  of  plaln- 
tilTB  cotmsel  at  the  close  of  the  testtmony 
the  court  directed  a  verdict  in  favor  of  plain- 
tiff, and  defendant  brings  the  record  to  this 
court  for  review  upon  writ  of  error. 

Defendant  relies  upon  the  single  assignr 
ment  of  error  that  the  court  erred  "in  grant- 
ing plalntlCTs  motion  to  direct  a  verdict 
for  $58.38,  being  the  value  of  tbe  goods  as 
claimed  to  have  been  delivered  to  defmdant" 
We  agree  with  the  circuit  Judge  in  tlie  con- 
sluslon  that  the  evidence  conclusivly  shows 
that  the  bitters  were  delivered  to  Hayden; 
that  Hayden  was  tbe  agent  of  defendant  to 
receive  any  freight  consigned  to  defendant 
and  not  an  Independent  contractor;  cmd  that 
delivery  to  him  was,  in  the  eye  of  tbe  law, 
a  delivery  to  defendant,  regardless  of  wheth- 
er he  actually  received  the  goods.  While 
defendant  might  have  been  Justified  in  refus- 
ing to  accept  the  goods,  if  he  had  exercised 
that  right  with  reasonable  promptness,  the 
delay  in  this  case  has  been  such  that  he  must 
be  deemed  to  have  accepted  them  as  against 
the  plaintiff,  who  was  not  responsible  for 
his  delay  or  his  failure  to  receive  the  bitters. 
Defendant  bavhig  failed  to  limit  the  author^ 
ity  of  his  agent  In  receiving  freight  con- 
signed to  him,  and  plalntllTB  goods  having 
been  received  by  such  agent,  the  rights  of 
the  parties  must  be  held  to  be  the  same  as 
though  the  goods  had  been  delivered  to  de- 
fendant in  person. 

The  Judgment  is  aflbmed. 


CLARK  T.  OOLDIB  et  aL 

(Supreme  Court  of  Michigan.    Nov.  T,  1906L) 

1.  Masteb  and  Sebvant— Death  or  Sbbtakt 
—Findings— Evidence. 

In  an  action  for  death  of  a  servant  by 
the  explosion  of  a  pulley,  evidence  held  insnffi- 
cient  to  show  that  defendant  had  actual  knowl- 
edge of  any  defects  in  the  pulley. 

2.  Same-Machinebt— Inspection— Delega- 
tion OF  Duty. 

The  duty  of  a  master  to  inspect  machia- 
ery  to  determine  its  safety  cannot  be  delegated 
but  bis  duty  to  inspect  for  tbe  puipose  of  keep- 
ing the  machinery  in  good  order  may  be  dele- 
KAted  and  the  employer  absolved  from  responsi- 
bility  to  servants  for  an  improper  performance 
thereof. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  (§  175,  235- 
242.] 

8.  Same— Negligence. 

Intestate  was  killed  while  tn  defendant's 
employ  by  the  bursting  of  a  pulley  no^sobjected 
to  any  great  strain.  The  bursting  of  a  pulley 
onder  similar  circumstances  was  shown  to  b« 
a  very  rare  occurrence,  and  witnesses  of  many 
years  experience  testified  that  they  had  nerer 
heard  of  such  an  event  Held,  that  defendaot 
was  not  guilty  of  negligence  In  failinc  to  iif 
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■pect  the  pnlley  in  order  to  determine  ita  tatetr 
«itener  than  once  in  3  months. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Oent  Dig.  Blaster  and  Servant,  til  235-242.1 

Error  to  Circuit  Court,  Bay  County ;  Theo- 
dore F.  Sh^ard,  Judge. 

Action  by  Cbarles  Clark,  as  administrator 
of  the  estate  of  William  F.  Clarli:,  deceased, 
against  William  Goldle  and  another.  From 
a  Judgment  for  plaintlfC,  defendants  bring 
error.    Beversed,    and    new    trial    ordered. 

Argued  before  CARPENTER,  C.  J^  and 
McALVAZ,  GRANT,  HOOKER,  and  MOORE, 
JJ. 

Cooley  &  Hewitt,  for  appellants.  De  Vere 
Hall,  for  appellee. 

CARPENTER,  O.  X  Thin  suit  Is  brought 
to  recover  compensation  for  the  death  of 
William  F.  Clark,  deceased,  plaintiff's  in- 
testate, who  was  killed  by  the  bursting  of 
an  idler  pulley  while  be  was  in  defendant's 
employ.  Defendants  are  extensively  engaged 
In  the  manufacture  of  pins  used  to  plug 
boles  left  in  railroad  ties  where  spikes 
bave  been  drawn.  Clark  operated  a  heading 
■aw  on  the  first  floor  of  defendants'  pin 
mill.  This  beading  saw  was  driven  by  a 
belt  from  a  countershaft;  the  countershaft 
running  at  right  angles  to  the  main  shaft. 
The  main  shaft  was  connected  to  the  counter- 
sbaft  by  a  belt  which  passed  over  two  comer 
pulleys  in  order  to  make  the  turn.  Between 
the  lower  comer  pulley  and  the  counter- 
abaft  the  belt  was  kept  In  position  by  an  idler 
pulley  (the  bursting  of  this  pulley  caused 
Clark's  death)  placed  underneath  the  belt 
to  prevent  ita  natural  sagging  from  throwing 
It  off,  and  to  guide  it  onto  the  comer  pulley. 
It  was  made  of  cast  iron  and  was  12  Inches 
in  diameter,  with  an  8-inch  face,  and  had 
four  curved  spokes  about  %  by  V/i  inch  in 
■iase.  The  bub  Iiad  about  a  1%  inch  metal 
each  side  of  the  bolt  It  revolved  at  the 
rate  of  from  1,400  to  1,600  revoIutlonB  per 
minute.  It  was  above,  and  somewhat  to 
one  side  of,  where  Clark  stood  to  operate 
tbe  saw.  The  testimony  shows  that  this 
pulley  was  selected  and  placed  in  position 
less  than  three  months  before  it  burst  by 
one  Drake,  who  was  a  witness  on  tbe  trial 
for  plaintiff.  At  that  time  the  pull^  was 
tboroughly  inspected  and  foimd  to  be  in  good 
condition.  Later,  and  some  time  in  Janu- 
ary, It  was  removed  from  the  shaft  upon 
which  Drake  put  it  and  placed  upon  an- 
other. It  remained  in  this  position  until 
March  0,  1908,  when  it  burst;  one  of  its 
pieces  striking  Clark  on  the  head  and  killing 
blm.  The  testimony  of  both  plaintiff  and 
defendant  proves  that  the  bursting  of  such 
a  pulley  under  these  circumstances  is  a  very 
rare  occurrence.  Witnesses  of  many  years' 
experience  testified  that  they  never  knew  of 
such  an  event.  Defendant  had  an  inspector, 
but  it  does  not  appear  that  he  ever  inspected 
this  pulley  or  that  he  was  charged  with  the 
duty  ot  inspecting  it    The  Issue  was  sub- 


mitted to  a  jury,  who  rendered  a  verdict 
in  plaintiff's  favor. 

The  principal  groimd  upon  which  we  are 
asked  to  reverse  the  Judgment  entered  upon 
said  verdict  is  that  the  evidence  did  not  war- 
rant the  submission  of  the  case  to  the  Jury. 
It  is  contended  that  there  is  no  evidence 
tending  to  prove  defendant's  negligence. 
There  is  nothing  in  the  record  which  tends 
to  i^ove  that  defendant  had  actual  knowl- 
edge that  the  pulley  was  defective,  unless 
tbwe  is,  as  plaintiff  contends,  evidence  that 
it  was  broken  at  the  time  It  was  trans- 
ferred from  one  shaft  to  the  other  in  Janu- 
ary. It  therefore  becomes  jnaterial  to  deter- 
mine wbetbw  there  is  any  evidence  that  it 
was  broken  at  that  time.  The  only  testi- 
mony relied  on  to  prove  this  fact  is  that  of 
witness  Drake,  sworn  for  the  plaintiff.  He 
testifies  that,  when  he  examined  the  pulley 
after  the  death  of  Clark  (the  pulley  bad 
thm  been  taken  from  the  shaft),  he  found 
hammer  marks  upon  the  hub,  and  he  in- 
ferred from  this  that  the  pulley  had  been 
weakened  by  being  hit  with  a  sledge,  and 
that  this  weakening  occasioned  its  subsequent 
bursting.  He  subsequently  testified  that  it 
would  be  proper  to  remove  this  hub,  after 
the  pulley  bad  exploded,  by  a  sledge,  and, 
if  it  tiad  been  so  removed,  it  would  leave 
the  marka  he  saw.  Could  the  Jury  infer 
from  this  testimony  that  the  hammer  marks 
found  on  the  hub  were  made  by  hitting  it 
with  a  sledge  when  the  pulley  was  changed 
from  one  shaft  to  the  other?  Certainly  not 
This  would  be  to  permit  them  to  "guess  which 
one  of  several  possible  causes  produced  a 
certain  result.  This  we  have  held  they  cannot 
do."  Fuller  t.  Ann  Arbor  Ry.,  141  Mich. 
66,  104  N.  W.  414,  and  cases  there  dted. 
It  follows  that  there  was  no  evidence  that 
defendant  had  actual  knowledge  of  this  de- 
fect Plaintiff's  case  must  rest  then,  upon 
the  theory  that  defendant  was  negligent  in 
not  discovering  that  the  pulley  was  de- 
fective.   Can  it  rest  upon  that  theory? 

To  answer  this  we  must  determine  whether 
there  is  any  evidence  upon  which  this  theory 
can  be  based.  In  determining  this  question, 
it  should  be  borne  in  mind  that  defendant's 
obligation  to  Inspect  is  one  not  of  insurance, 
but  of  diligence.  It  was  not  bound  to  In- 
spect more  often  or  more  minutely  than  would 
an  ordinarily  prudent  person.  It  should  also 
be  remembered  in  determining  this  question 
that  the  pulley  was  Inspected  and  found  to 
be  in  safe  condition  less  than  three  months 
before  it  burst  Is  there  evidence  to  war- 
rant tbe  Inference  that  an  ordinarily  prudent 
person  would  liave  made  such  an  inspection 
of  this  pulley  In  these  three  months  as  would 
have  discovered  its  defective  condition? 
If  tbe  pulley  bad  been  exposed  to  any  great 
strain,  or  if  for  any  other  reason  It  was 
likely  to  become  unsafe,  this  question  might 
be  answered  In  the  affirmative.  But  it  was 
not  and,  as  already  shown,  tbe  testimony  of 
all  the  witnesses  is  that  Its  bursting  waa 
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not  to  be  apprehended.  Appu^ntly  nothing 
in  the  experience  of  mechanics  Indicated  the 
duty  of  frequent  Inspection.  It  cannot  be 
inferred  that  a  person  of  ordinary  prudence 
would  have  inq)ected  such  a  pnlley  oftener 
than  once  In  three  months  (this  does  not 
mean  that  he  would  have  Inspected  it  as 
often  as  that),  unless  there  in  testimony 
tending  to  prove  that  more  freQuent  inspec- 
tions are  customarily  made  by  ordinarily 
prudent  employers  in  order  that  their  ma- 
chinery may  be  safe  for  their  employes. 
See  Nichols  v.  Pere  Marquette  E.  Co.  (Mich.) 
108  N.  W.  1016;  Hanrahan  ▼.  Ardnamult 
Steamship  Ck).,  22  Irish  L.  R.  Q.  B.  0.  P.  & 
Ex.  Div.  65.  Is  there  such  testimony? 
There  is  none,  unless,  as  plalntifF  contends, 
tt  is  to  be  found  in  the  following  testimony 
of  witness  Drake:  "In  my  own  experience 
it  has  been  customary  to  Inspect  at  all  times. 
I  have  always  wanted  a  close  inspection  of 
machinery  at  all  times  by  the  men  in  charge. 
This  inspection  Is  made  by  general  observa- 
tion every  day  in  the  mill  work.  •  •  • 
In  mills  I  worked  In  the  machinery  was  con- 
stantly being  inspected  by  the  man  that  was 
in  charge.  The  man  that  Is  to  use  the  ma- 
chinery, or  millwright,  as  a  general  thing. 

•  •  •  He  may  look  at  It  every  day  or 
every  week.  Q.  What  necessity  Is  there  ordi- 
narily for  inspecting  such  a  pulley-  as  that? 
A.  There  Is  always  a  necessity  to  know 
whether  the  machinery   is   correct  or   not 

•  •  •  Q.  If,  in  your  experience  of  28  years, 
you  have  never  known  of  one  to  break  under 
the  same  circumstances,  what  necessity  is 
there  for  inspecting  it  every  day?  A.  To 
know  whether  It  is  correct  or  not;  to  know 
whether  It  is  right.  I  didn't  say  it  was 
necessary  to  Inspect  it  every  day,  but  at  all 
times;  every  time  you  go  near  It;  every 
time  you  oiled  It.  It  Is  necessary  to  know 
that  it  is  in  correct  condition."  It  Is  quite 
obvious  that  the  inspection  described  in  the 
foregoing  testimony  Is  not  one  which  the 
employer  adopts  to  discharge  his  duty  toward 
his  employes  of  keeping  the  machinery  In 
a  safe  condition,  but  is  an  Inspection  adopted 
for  the  purpose  of  keeping  the  machinery  in 
good  working  order.  These  two  inspections 
may  be  and  sometimes  are  performed  by  the 
same  person.  They  may  be  and  sometimes 
are  performed  by  different  persons.  Whether 
performed  by  one  person  or  by  different  per- 
sons, there  Is  a  radical  legal  difference  be- 
tween them.  The  duty  of  Inspecting  ma- 
chinery for  the  purpose  of  determining  its 
safety  Is  Imposed  by  law  upon  the  employer, 
and  no  delegation  of  that  duty  will  lessen 
his  responsibility.  On  the  other  hand,  the 
duty  to  inspect  for  the  purpose  of  keeping 
the  machinery  in  good  working  order  is  a 
duty  which  may  be  delegated,  and  the  em- 
ployer thereby  absolved  of  responsibility. 
In  certain  cases  the  distinction  ttetween  these 
two  Inspections  may  be  of  no  practical  con- 
sequence. It  is  sufficient  to  say  that  that 
dlsUnctloa  exists  and  is  of  consequence  in 


this  case.  The  existence  of  that  dlstlnctioii, 
as  well  as  its  Importance,  is  shown  by  tbat 
large  class  of  cases  where  an  employer  dele- 
gates to  employes  In  charge  of  complicated 
machinery  the  duty  of  keeping  that  zii«- 
chlnwy  In  good  working  order  while  reserv- 
ing to  himself,  or  delegating  to  a  superior 
subordinate,  the  duty  of  Inspecting  tbat  ma- 
chinery for  the  purpose  of  keeping  it  ta 
safe  condition.  To  refuse  to  recognize  the 
distinction  in  these  cases  wonld  be  to  aaaot 
that  the  class  «f  employes  first  described  are 
vice  principals.  It  Is  well  settled  that  they 
ore  fellow  servants.  It  Is  therefore  clear 
that  the  custom  referred  to  In  the  foregoing 
testimony  of  witness  Drake  of  frequently  in- 
specting machinery  for  the  puri)ose  ot  aa- 
certainlng  that  It  is  In  correct  working  order 
has  no  bearing  whatever  upon  the  duty  owed 
by  defendant  to  plaintiff's  intestate  of  in- 
specting machinery  for  the  purpose  of  de- 
termining whether  or  not  It  was  in  a  safe 
condition. 

We  are  therefore  bound  to  say  tbat  tben 
is  no  testimony  tending  to  prove  a  custom  to 
frequently  Inspect  such  machinery  as  that  in 
question  in  this  case.  It  follows  that  the 
trial  court  erred  In  declining  to  direct  a  ver^ 
diet  in  defendant's  favor. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 


SHAW  V.  TABOR  et  sL 
(Supreme   Court   of   Michigan.    Dec.   3,    1906.) 
L  Vendob  ano  Pubohabkb— Vbrdob's  LtUUt 

— Pbopebty  Subject. 

Under  an  agreement  to  sdl  a  certain  lot 
and  erect  a  dwelling  house  thereon,  the  vendor 
is  entitled  to  a  lien  for  the  balance  of  the  poi^ 
chase  price,  though  he  gave  a  deed  to  the  prem- 
ises before  the  erection  of  the  dwelling  honae 
was  complete. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  {{  641.  641%.] 
2.  Equity— PtBADiwG — ^Vebifioation— Nbom- 

8ITT. 

A  bill  to  determine  a  vendor's  right  to 
a  Hen  for  the  price  need  not  be  verified. 

[E!d.  Note.— For  cases  in  point  «ee  Cent  Dig. 
vol.  19,  Equity,  S  614.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty, in  Chancery ;  James  A.  Parkinson,  Judge. 

Action  by  Jerome  T.  Shaw  against  Eri 
Tabor  and  another.  From  a  decree  dismiss- 
ing the  bill  of  complaint  complainant  ap- 
peals.   Reversed  and  remanded. 

The  case  made  by  the  bill  of  complabit  in 
substance  and  effect  is:  Complainant  bar- 
gained with  defendants  to  sell  them  a  cer- 
tain lot  and  to  erect  upon  the  lot  a  dwell- 
ing house;  the  agreed  consideration  for  lot 
and  house  being  (1,525.  The  agreement  rest- 
ed in  parol.  Complainant  performed  the  con- 
tract on  his  part  and  defendants,  on  their 
part  accepted  a  deed  of  the  premises,  en- 
tered into  possession,  and  paid  all  of  the 
purchase  money,  except  $325.  The  deed  of 
the  premises  passed  February  3,  1805,  before 
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the  dwdlliic'  bouse  was  complete,  and  at  a 

time  when  the  foundation  walls  of  the  honse^ 
a  cistern,  ontbouse,  and  well  had  been  com- 
pleted. Defendants  entered  Into  possession 
of  the  premises  on  June  1,  1005,  the  dwelling 
house  at  that  date  being  fully  completed. 
The  lot  without  the  improvements  was  worth 
not  less  than  $200.  Defendants  have  mort- 
gaged the  property  for  $1,100,  they  refnse  to 
pay  the  balance  of  the  contract  price,  and 
complainant  has  no  security  for  the  same. 
Defendants  demurred  to  the  bill,  asserting: 
"(1)  That  the  complainant  has  an  adequate 
and  complete  remedy  at  law  for  all  of  the 
matters  and  differences  complained  of  by 
the  complainant  in  his  bill  of  complaint; 
the  whole  question  as  set  up  In  the  bill  of 
complaint  Iteing  the  question  of  indebtedness, 
and  purely  a  question  for  the  Jury  in  the 
law  division  of  this  honorable  court,  and  in 
no  way  a  question  for  a  court  of  equity.  The 
defendants'  plea  to  the  matters  and  differ- 
ences set  up  in  the  bill  of  complaint  would  be 
set-off  and  recoupment,  and  the  question  of 
Indebtedness  would  be  a  question  of  fact  for 
the  Jury  to  decide.  (2)  That  there  Is  no 
equi^  In  the  bill  of  complaint,  or  any  part 
thereof,  as  the  whole  matter  therein  com- 
plained of  is  entirely  a  question  of  law  and 
fact.  (8)  The  complaint  is  not  properly  veri- 
fied as  law  requires  In  this  class  of  cases. 
All  of  which  is  respectfully  submitted,  and 
the  court  Is  therefore  requested  to  dismiss 
the  said  bill,  with  costs  for  these  defendants, 
to  be  taxed."  The  demurrer  was  sustained, 
and  a  decree  entered  dismissing  the  bill  of 
complaint 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  08TRANDBR,  HOOKER, 
and  MOORE,  JJ. 

Grove  H.  Wolcott,  for  appellant  Lee  N. 
Brown,  for  appellees. 

OSTRANDER,  3.  (after  stating  the  facts). 
The  learned  circuit  Judge  was  of  opinion  that 
because  the  bill  does  not  point  out  what  por- 
tion, if  any,  of  the  general  balance  claimed 
to  be  due,  arose  upon  the  sale  and  conveyance 
of  the  land,  and  that  portion  of  the  debt 
which  grew  out  of  the  construction  of  the 
house  Is  no  part  of  the  purchase  price  of  the 
land,  the  case  is  controlled  by  the  principle 
stated  In  2  Jones  on  Liens,  U  1066,  1072,  and 
applied  in  HIscoCk  v.  Norton,  42  Mich.  325,  3 
N.  W.  868,  and  Warner  v.  Bllven,  127  Mich. 
(5«5,  8T  N.  W.  49.  Sec,  also,  Clark  v.  Stllson, 
36  Mich.  482;  Dnnton  t.  Outhouse,  04  Mich. 
419,  31  N.  W.  411;  Waterfleld  v.  Wilber. 
04  Mich.  642,  31  N.  W.  5!S3.  If  complainant 
had  not  delivered  the  deed  until  the  bouse 
was  completed  and  accepted,  we  should  have 
no  difficulty  In  determining  that  a  lien  ex- 
isted in  favor  of  complainant  for  whatever 
part  of  the  purchase  money  was  due  and  un- 
paid. Is  the  case  made  by  the  bill  essential- 
ly different  from  the  supposed  case?  There 
were  not  two  contracts.    The  property  agreed 


to  be  sold  and  conveyed,  and  which  was  sold 
and  conveyed,  was  a  lot  with  a  dwelling 
house  thereon.  The  contract  of  sale  and  par- 
chase  which  is  alleged  is  one  which  conld 
be  performed  only  by  tendering  the  land 
with  the  Improvement  The  consideration 
was  single,  was  to  be  money,  and,  so  fai 
as  it  was  unpaid,  was,  by  necessary  inference 
from  the  facts  stated,  due  and  payable  when 
the  house  was  completed  and  the  title  to  both 
house  and  lot  tendered  by  the  vendor.  Cchu- 
plainant  has  conveyed  what  he  agreed  to  sell 
and  convey,  and  no  more.  Defendants  have 
accepted  the  property  and  the  title,  and  are 
in  possession  of  that  for  which  they  agreed 
to  pay  the  consideration.  It  was  said  in 
Palmer  v.  Sterling,  41  Mich.  218,  220,  2  N. 
W.  24:  "The  decisions  in  this  state  have 
followed  the  old  rules  in  equity,  whereby  a 
vendor  who  bad  a  claim  for  unpaid  purchase 
money  Is  allowed  a  Hen  on  the  land  sold  by 
him  for  Its  payme;it  where  nothing  Is  done  to 
waive  or  lose  it  *  *  *  But  all  the  author- 
ities rest  upon  the  basis  that  the  land  was 
actually  sold  for  an  agreed  consideration,  pay- 
able at  all  events,  and  payable  as  the  pur- 
chase price.  Unless  there  was  a  sale  for  a 
price,  there  could  be  no  such  relation  as  that 
of  unpaid  vendor  and  responsible  purchaser. 
The  lien  can  only  exist  as  collateral  to  a  debt 
which  was  a  part  of  the  transaction  and 
created  simultaneously  with  the  sale."  Ap- 
plying this  language  and  the  principles  stated 
here,  complainant  has  set  out  a  case  entitling 
him  to  the  relief  prayed  for.  The  third 
ground  of  demurrer  is  relied  upon.  The  point 
seems  to  be  ruled,  adversely  to  appellee,  by 
Moore  v.  Cheeseman,  23  Mich.  332.  No  stat- 
ute or  rule  requiring  a  bill  of  this  nature  to 
be  verified  has  been  called  to  our  attention. 

The  decree  dismissing  the  bill  is  reversed, 
and  a  decree  will  be  entered  here  overruling 
the  demurrer,  with  costs  of  both  courts  to 
complainant  The  record  Is  remanded,  and 
defendants  will  be  given  80  days  In  which  to 
answer. 


PEOPLE  V.   DB  CAMP. 
(Supreme  Court  of  Michigan.     Dec.  3,   100&) 

1.  CBniiNAX  £>A.w  —  Appeal  —  Habvless  Bb- 

SOB. 

Here  was  no  prejudicial  error  in  permitting 
a  witness  to  testify  to  a  statement  made  by 
defendant's  wife,  which  indicated  his  guilt, 
where  the  testimony  was  not  objected  to  at  the 
time,  was  largely  a  repetition  of  the  testimony 
of  tlie  witness  on  cross-examination,  was  par- 
tially adduced  by  counsel  for  defendant,  was 
afterwards  contradicted  by  the  wife  when  on 
the  witness  stand,  and  would  have  been  proper 
on  rebuttal  even  under  objection. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  U  3137-3143.] 

2.  Same— Tbial— Abgument  of  Counsel. 

On  a  prosecution  for  larceny,  the  prosecut- 
ing attorney  called  the  Jury's  attention,  in 
argument,  to  the  testimony  of  the  wife  of  ac- 
cused that  the  accused  was  not  out  on  the  night 
of  the  crime,  and  then  stated  that  be  remember- 
ed trying  a  case  involving  the  question  whetlieT 
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a  man  thonld  go  to  atate's  priMn  tor  life,  and 
that  his  wife  went  on  the  stand  and  iwore  just 
as  absolntely  that  her  hnsband  was  not  out  on 
the  night  of  tlie  crime,  thoagh  the  next  day, 
tb»  admitted  that  her  testimony  was  an  absolute 
falsehood.  Held,  that  there  was  no  prejudicial 
error  in  such  argument,  it  appearing  to  have 
been  used  by  way  of  illustration,  ana  to  have 
been  of  the  same  character  as  some  of  the  lan- 
guage used  by  counsel  for  defendant 
B.  Sakx. 

On  a  prosecution  for  larceny,  then  was  no 
error  in  permitting  the  prosecuting  attorney  in 
his  argument  to  the  jury,  in  undertalcing  to 
explain  discrepancies  between  the  testimony 
that  the  complaining  witness  gave  on  the  triiQ 
and  that  given  by  him  on  the  preliminary  exam- 
ination, as  shown  by  the  justice's  return,  to 
suggest  that  the  justice,  who  wrote  the  returns 
in  long  bond  did  not  writ»  down  everything 
the  witness  testified  ta 

4.   WlTKISSKS— IXPEAOHICBRT. 

Where  accused  was  a  witness,  it  was  com- 
petent, as  affecting  his  credibility,  to  admit 
records  to  prove  t£at  he  had  previously  been 
convicted  of  a  crime. 

[Ed.  Note.— For  cases  In  pplnt,  see  Cent.  Dig. 
vol.  50,  Witnesses,  S  1132.] 

6.    SAICC   —   EVIDKItCE   —   REI.XVARCT  —    BVI- 
DENCK  EXFIJLKATOBY   OF   OtHXB  EvlDKtiOE. 

A  justice  of  the  peace  before  whom  defend- 
ant had  been  convicted  of  a  crime  and  fined  $5 
testified  that,  at  the  time  the  fine  was  imposed, 
there  was  a  conversation  in  the  presence  m 
defendant  to  the  effect  that  the  fine  was  made 
nominal  at  the  request  of  the  prosecuting  at- 
torney and  out  of  consideration  for  defendant's 
family.  Held,  that  it  wag  proper  to  admit  Uie 
testimony  as  disproving  the  claim  of  defendant 
that  he  paid  the  fine  because  "it  was  cheaper 
to  get  out  of  it  in  that  way  than  to  go  to  trial." 

Error  to  Circnit  Court,  Mnskegon  County  ; 
Clarence  W.  Sessious,  Judge. 

Floyd  De  Camp  was  convicted  of  larcoiy, 
and  be  brings  error.    AflSrmed. 

Argued  before  CARPENTER,  C.  J^  and  Mo- 
AliVAY,  GRANT,  BLAIR,  and  MOORE,  JJ. 

Stephen  H.  Clink,  for  appellant.  Oeorge 
B.  Lovelace,  Pros.  Atty.,  and  Cbarlee  B. 
Cross,  Asst  Pros.  Atty.,  for  the  People. 


CARPENTER,  G.  J.  Respondent  was  con- 
victed of  the  crime  of  larceny.  He  asks  ua 
to  set  aside  that  conviction  for  several  al- 
leged errors  (all  of  which  he  contends  were 
committed  by  tbe  trial  court  In  denying  bis 
motion  for  a  new  trial)  which  we  will  state 
and  consider. 

1.  Because  Daniel  James,  a  deputy  sheriff, 
testified  to  a  statement  made  by  defendant's 
wife  which  Indicated  defendant's  guilt.  We 
think  tbe  trial  judge  properly  answered  this 
contention,  and  we  adopt  that  answer.  It  is 
as  follows:  "Testimony  of  the  witness  Dan- 
iel James,  mentioned  •  *  *  in  said  mo- 
tion, was  not  objected  to  at  the  time  of  lt« 
admission,  was  largely  a  repetition  of  the 
testimony  of  the  witness  upon  cross-examina- 
tion, was  partially  adduced  by  counsel  for 
respondent  in  support  of  tbe  theory  of  tbe 
defense,  was  later  contradicted  by  Mrs.  D« 


Camp,  wbea  upon  tbe  witneett  stand,  and 
would  have  been  proper  upon  rebuttal  even 
under  objection." 

2.  Because  of  the  following  argument  made 
to  the  jury  by  the  prosecuting  attorn^: 
"Qh,  my  brother  says,  hla  wife  says  he  never 
got  out  of  bed  that  night  How  does  she 
know?  Why,  I  remember  standing  np  and 
trying  a  case  one  time  when  my  brother  was 
prosecuting  attorney,  years  ago,  and  it  was 
a  case  that  Involved  a  great  deal  more  than 
this  one,  because  It  involved  the  question  as 
to  whether  a  man  should  go  to  state's  prison 
for  life  or  not,  and  his  wife  went  upon  the 
stand  and  she  swore  just  as  absolutely  acd 
positively  that  her  husband  never  got  out 
of  that  bed  that  night  And  yet,  upon  the 
very  next  day,  thla  woman  admitted  that 
everything  she  bad  sworn  to  the  previous 
day  was  an  absolute  falsehood."  We  tliink 
the  trial  judge  properly  answered  this  con- 
tention. That  answer  is  as  follows:  "Tbe 
language  of  the  prosecuting  attorney  com- 
plained of  appears  to  have  been  used  by 
way  of  illustration,  and  also  appears  to  have 
been  of  the  same  character  as  some  of  the 
language  used  by  counsel  for  defendant 
Tbe  jury  could  not  have  been  misled  nor 
prejudiced  thereby." 

8.  Because,  In  tbe  course  of  his  argument 
to  the  jury,  the  prosecuting  attorney,  in  un- 
dertaking to  explain  dlacrepancies  between 
the  testimony  that  the  complaining  witness 
gave  on  the  trial  and  that  given  by  bim  on 
the  preliminai7  exa'mlnation  (as  sbown  by 
the  justice's  return),  suggested  that  the  jus- 
tice, who  wrote  in  long  hand,  did  not  write 
everything  the  witness  testified  to  on  tbe 
preliminary  examination.  We  certainly  can- 
not say  that  this  was  improper  and  prejudi- 
cial. 

4.  Because  the  court  admitted  records  to 
prove  that  defendant  had  been  convicted  of 
a  crime.  Defendant  was  a  witneBs,  and 
this  evidence  was  competent  to  affect  his 
credibility.  Helwig  t.  Lascowskl,  82  Midi. 
621,  46  N.  W.  1033,  10  L.  B.  A.  378,  and 
cases  there  cited. 

B.  Because  a  justice  of  the  peace,  before 
whom  defendant  bad  been  convicted  of  a 
crime  and  fined  $5,  was  permitted  to  testily 
that,  at  the  time  said  fine  was  imposed, 
there  was  a  conversatloa  In  the  presence  of 
the  defendant  to  the  effect  that  It  (the  fine) 
was  made  nominal  at  the  request  of  the 
prosecuting  attorn^  and  out  of  consideration 
for  defendant's  family.  This  testimony  was 
properly  admitted.  It  tended  to  disprove  tbe 
claim  of  defendant — ^indicated  by  questions 
bis  counsel  had  just  asked  the  witness — ^that 
it  was  made  clear  by  this  same  conversation 
that  he  paid  this  fine  because  "It  was  cheap- 
er to  get  out  of  it  that  way  than  to  go  to 
trial." 

Tbe  conviction  is  affirmed. 
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WHITE  et  al.  ▼.  GIBSON  et  al. 
(Supreme  Court  of  Michigan.     Dec.  8,  1906.) 

CovENARTS  —  InouMBBAncKS  —  Tax  Sum  — 

Validity  of  Tax. 

A  giantee  is  not  entitled  to  recover  for 
bieacli  of  a  covenant  againat  iucnmbrances  be- 
canae  of  a  tax  sale  of  the  premises,  where  there 
ia  no  evidence  as  to  the  validity  of  the  tax,  ex- 
cept a  recital  in  the  tax  deed  that  the  iand  was 
bid  off  to  the  state  for  taxes  assessed  thereon  in 
at  year  prior  to  the  deed  containing  the  covenant. 

[Ed.  Note.— For  cases -in  point,  see  Cent.  Dig. 
■vol.  14,  Covenants,  H  118-121.] 

Error  to  Clrcolt  Court,  Saginaw  County; 
Chauncegr  H.  Oage,  Judge. 

Action  by  Eugene  White  and  another 
against  Henry  K.  Gibson  and  another.  From 
a  Judgment  in  favor  of  defendants,  plain- 
tiffs bring  error.    AfDrmed. 

Plaintiffs,  In  the  trial  of  an  action  to  re- 
cover for  breach  of  the  covenant  against  in- 
cumbrances, pat  In  evidence  an  executory 
contract  for  the  purchase  and  sale  of  certain 
premises  made  by  the  parties  April  16,  1900, 
a  warranty  deed  of  the  said  premises  made 
by  defendants  to  plaintiffs,  dated  April  23, 
1903,  containing  an  unqoalifled  covenant  that 
the  premises  are  free  from  all  Incumbrances 
'Whatever,  a  state  tax  deed  of  said  premises, 
made  by  the  Auditor  General  to  one  Merrill, 
dated  July  16,  1904,  purporting  to  convey 
tbe  premises  for  the  sum  of  $57,  a  statutory 
notice  from  said  Merrill,  addressed  to  plain- 
tiffs, dated  August  13,  1904,  and  a  qnit- 
claltn  deed  of  the  premises,  given  by  said 
Merrill  to  plaintiffs  December  16,  1904.  Tes- 
timony was  given  which  tended  to  prove 
that  plaintlfrs  paid  to  Merrill,  after  service 
of  said  notice,  (127.68,  and  paid  certain  oth- 
er items  of  expense,  on  account  of  tbe  alleged 
,  Incumbrance;  that,  before  doing  so,  defend- 
ants were  notified  of  tbe  demand,  and  they 
advised  and  stated  that  it  would  be  looked 
Into,  and  not  to  be  in  a  bnrry  about  paying ; 
that,  after  investigation,  defendant  Henry 
K.  Gibson  advised  plaintiffs  that  tbe  tax  was 
an  old  ditch  tax,  was  Illegal,  and  not  to  pay 
It.  After  the  payment  to  Merrill,  defendants 
refused  to  reimburse  plaintiffs.  There  is  no 
documentary  evidence  of  the  tax  levy,  or  of 
any  proceedings  to  enforce  collection  there- 
of, except  the  recital  contained  in  the  Au- 
ditor General's  deed,  and  this  recital  Is 
limited  to  the  fact  that  the  land  was  bid  off 
to  the  state  for  the  taxes  assessed  thereon  In 
tbe  year  1886.  The  trial  Judge  directed  a 
verdict  for  defendants. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

H.  J.  Patterson,  for  appellants.  F.  E. 
Emerlck,  for  ai^ellees. 

OSTRANDER,  J.  (after  stating  the  facts). 
It  has  been  held,  in  this  state,  as  between 
vendor  and  vendee,  that  taxes,  unpaid  when 
title  passes,  which  have  by  tbe  tax  law  be- 


come a  Hen  upon  tbe  land,  are  Incnmbrances. 
Harrington  v.  Hllliard,  27  Mich.  271 ;  Eaton 
V.  Cbesebrough,  82  Mich.  214,  46  N.  W.  366 ; 
Lindsay  v.  Eastwood,  72  Mlcb.  836,  40  N. 
W.  465.  See,  also,  8  Am.  tc  Eng.  Bncy.  U 
126  et  seq.;  Rawle,  Cov.  for  TiUe,  |  77. 
Whether,  after  the  tax  lien  has  been  fore- 
closed, and  to  the  point  where  owners  of 
land  may  obtain  a  rec<xaveyance  by  payment 
of  the  tax  and  a  penalty,  the  demand  may 
be  called  an  Incumbrance  within  tbe  meaning 
of  the  usual  'covenant,  we  are  not  called 
upon  to  determine.  Counsel  for  both  parties 
have  assumed  that  such  a  demand  may  t>e  an 
incnmbrance,  and  the  question  presented  is 
whether  there  is  any  evidence  warranting 
a  recovery  by  the  plaintiffs.  In  such  cases, 
the  rule  is  that  tbe  tax  or  assessment,  to  be 
an  Incumbrance,  must  be  a  lien  upon  tbe 
land  (Klrkpatrlck  v.  Pearce,  107  Ind.  520,  8 
N.  W.  573 ;  Cummings  v,  H<^t,  66  Vt  384), 
must  be  a  lawful  tax,  legally  levied,  upon  a 
lawful  assessment  (Mitchell  v.  PiUsbnry,  6 
Wis.  407),  and,  if  it  is  not  claimed,  and 
proved,  that  a  valid  title  passed  by  tax  deeds, 
no  Incumbrance  is  proved  (TIbbetts  v.  Lee- 
son,  148  Mass.  102,  18  N.  E.  679).  It  has 
been  held,  too,  that,  though  the  particular 
assessment  was  invalid.  It  might  be  suffi- 
cient to  show  that  the  tax  was  one  which 
could  be  reassessed.  Cobum  v.  Litchfield. 
132  Mass.  449.  Tbe  evidence  of  plaintiffs 
fails  entirely  to  show  any  assessment  of  the 
land,  levy  of  a  tax,  or  any  proceeding  or  doc- 
ument from  which  an  nnsessment,  or  levy,  or 
lien,  can  be  legally  presumed  or  inferred. 

Tbe  Judgment  was  therefore  right,  and  is 
affirmed. 


LONDON  GUARANTEE  ft  ACCIDENT  CO. 
V.  ROHNERT,  Circuit  Judge. 

(Supreme  Court  of  Michigan.     Dec.  8^  1906.) 

DiscovBBT— Action  at  Law— Rioht  to  Ih- 

spBcr  Books. 

Under  circuit  court  rule  50  (87  N.  W.  vl), 
authorizing  an  ai>plication  to  compel  the  discov- 
eiT  of  documents  under  the  control  of  defendant, 
which  may  be  necessary  to  enable  plaintiff  to 
make  his  declaration,  a  plaintiff,  in  an  action 
at  law  on  a  contract  which  gives  him  the  right 
to  inspect  the  documents  of  the  adverse  party, 
is  entitled  to  an  order  giving  him  the  right  to 
inspect  such  documents  to  enable  him  to  declare 
and  prepare  for  trial,  without  showing  an  in- 
dispensable necessity  for  such  inspection,  and 
without  alleging  that  a  subpoena  duces  tecnm 
will  not  compel  the  producUon  of  the  informa- 
tion at  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Discovery,  |  126.] 

Mandamus  by  the  London  Guarantee  ft  Ac- 
cident Company  against  Morse  Rohnert, 
Wajme  Circuit  Judge,  to  compel  respondent 
to  vacate  an  order  denying  a  discovery.  Writ 
granted. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  HOOKER,  and  MOORE, 
JJ. 
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Brennan,  Donnelly  &  Van  De  Mark,  for  re- 
lator.   Tarsney  &  Fitzpatrlck,  for  respondent 

HOOKER,  J.  The  relator  sued  Pardrldge 
&  Blackwell,  copartners  In  an  action  at  law, 
upon  a  contract ;  summons  being  duly  served. 
The  defendants  appeared,  and  before  filing 
declaration  the  plaintiff  filed  a  petition  for 
discovery  under  circuit  court  rules  50  to 
57  (87  N.  W.  vi).  The  subdivision  of  rule 
50  believed  to  be  particularly  applicable  to 
this  case  Is  subdivision  "a."  "Rule  50.  Ap- 
plication may  be  made  by  petition  to  any  cir- 
cuit court  In  term  time,  or  to  the  Judge  tiiere- 
of  In  vacation,  to  compel  the  production  and 
discovery  of  books,  papers  and  documents  re- 
lating to  the  merits  of  any  suit  pending  in 
such  court,  or  of  any  defense  to  such  suit, 
in  the  following  cases:  (a)  By  the  plaintiff, 
to  compel  the  discovery  of  papers  or  docu- 
ments In  the  possession  or  under  the  control 
of  the  defendant,  which  may  be  necessary  to 
enable  the  plaintiff  to  declare  or  answer  to 
any  pleading  of  the  defendant."  The  petition 
states,  in  snbs'tance,  that  the  plaintiff  made 
a  contract  to  Insure  defendants  against  loss 
by  reason  of  accidents  to  their  employes.  By 
the  terms  of  the  contract  a  definite  sum  was 
paid  down  as  premium,  with  the  provision 
that  full  compensation  should  consist  of  a 
sum  to  be  estimated,  at  a  fixed  rate,  upon 
the  aggregate  of  salaries  for  the  year  of  de- 
fendant's employes,  plaintiff  to  refund  or  re- 
ceive the  requisite  sum,  to  make  Its  payment 
comply  with  such  agreement.  It  was  also 
agreed  that  plaintiff  was  to  be  Informed  of 
said  aggregate  salaries,  and  to  be  allowed  to 
Inspect  defendants'  books,  containing  evi- 
dence In  relation  thereto.  Before  the  action 
was  begun,  demand  for  this  Information,  and 
for  opportunity  to  Inspect  such  books,  was 
made  and  refused.  The  petition  alleges  fur- 
ther that  plaintiff  Is  Informed  and  believes 
that  the  pay  rolls  from  March  1,  1902,  to 
March  1,  1905,  exceed  the  sum  upon  which 
it  has  so  far  received  payment,  and  that 
there  Is  on  additional  sum  due;  that  plain- 
tiff has  no  means  of  ascertaining  whether 
this  Is  true  or  not,  or.  If  so,  the  amount  due ; 
that.  In  order  to  recover  said  additional  pre- 
mium. It  has  sued  In  assumpsit  in  this  pro- 
ceeding, and  Is  advised  by  counsel,  and  veri- 
ly believes,  that  the  discovery  of  the  books, 
papers,  and  documents  containing  said 
amounts  of  pay  rolls  Is  necessary  to  enable 
It  to  declare  and  prepare  for  trial.  It  con- 
cludes with  an  appropriate  prayer.  The 
learned  circuit  Judge  denied  the  application 
upon  the  ground  that  it  was  not  made  to  ap- 
pear that  there  was  a  necessity  for  such 
discovery  for  the  purpose  of  declaring  In 
the  cause.  Subsequently  a  motion  to  vacate 
such  order  of  denial  was  made,  which  in- 
cluded the  further  statement  that  the  docu- 
ments, etc.,  were  In  danger  of  destruction. 
This  was  fully  denied  in  an  additional  an- 


swer.   The  motion  was  denied,  and  is  before 
us  In  mandamus  proceedings. 

This  rule  has  been  before  the  cotirt  be- 
fore. In  Cummer  t.  Circuit  Judge,  38  Micl. 
351,  we  had  occasion  to  pass  upon  rale  -K'. 
as  it  was  then  numbered.  The  applicatloo 
was  made  after  the  case  was  at  issae.  aoi 
discovery  was  sought  of  the  contents  of  de- 
fendant's books  to  enable  the  relator  to  pre- 
pare for  trial.  In  setting  sncb  an  ord<-r 
aside,  we  said:  "Such  applications  rest  witb 
great  reason  upon  very  strict  grotind,  and 
they  cannot  be  lawfully  granted  unless  It 
is  shown  affirmatively  and  with  great  cer- 
tainty and  distinctness  that  a  real  necessity 
exists.  Mere  convenience  or  curiosity  or 
surmise  of  need  afford  no  basis  for  the  pro- 
ceeding. The  authorities  are  too  numerous 
to  be  cited  here.  •  •  •  It  has  also  be«i 
decided  often  that  It  must  appear  from  the 
application  that  the  production  is  indispeiu- 
ably  necessary,  •  •  •  and  ability  to  oli- 
taln  it,  together  with  the  testimony  of  the 
party  by  subpoena  duces  tecum,  must  be 
negatived.  Now  the  petition  presented  to 
the  court  below  did  not  establish  any  strict 
necessity,  or  indeed  any  necessity  at  all. 
It  did  not  make  out  that  Butts  had  not  the 
requisite  information  in  his  own  i)088essi<H]. 
or  exclude  his  having  ability  to  prove  the 
facts  or  obtain  the  knowledge  he  desired  by 
other  available  means.  Besides,  nothing  was 
brought  forward  or  is  now  suggested  to  pre- 
clude the  supposition  of  ability  to  obtain  an 
exhibition  of  the  books  and  the  testimony  of 
relators  by  subpoena.  The  order  was  not  a 
legitimate  exercise  of  Jurisdiction  and  was 
against  relator's  legal  right."  In  the  case 
of  Preston  National  Bank  v.  Circuit  Judge. 
137  Mich.  152,  100  N.  W.  393,  we  foUowed 
the  case  of  Cummer,  distinguishing  two  case>. 
viz.,  Eddy  v.  Bay  Circuit  Judge,  114  Mich. 
668,  72  N.  W.  890,  and  Antl-Kalsomine  Co. 
V.  Circuit  Judge,  120  Mich.  250,  79  N.  W.  18f. 
upon  the  ground  that  they  were  cases  1: 
which  there  was  a  trust  relation  betwee- 
the  parties,  giving  a  right  to  the  examination 
of  the  boc&s.  See,  also,  Ashley  v.  Circuit 
Judge,  138  Mich.  44,  100  N.  W.  1005,  and 
Douglas  V.  Mecosta  Circuit  Judge  (decided 
1906)  not  to  be  reported. 

A  similar  right  to  examhie  is  alleged  here 
based  on  the  terms  of  the  contract,  whir" 
expressly  give  It.  This  Is  not  denied.  While 
we  agree  with  the  circuit  Judge  that  no  in- 
dispensable necessity  Is  shown,  and  It  is 
not  alleged  that  a  subpoena  duces  tecum 
would  not  compel  the  production  of  the  in- 
formation at  the  trial,  as  In  the  Cases  of 
Eddy  and  the  Antl-Kalsomlne  (3o.,  the  exist- 
ing right  Justifies  the  order  for  discovery. 

The  writ  win  Issue  directing  the  circuit 
Judge  to  vacate  his  orders  and  to  grant  the 
discovery  prayed,  upon  such  conditions  as 
shall  be  consistent  with  the  rights  and  con- 
venience of  the  parties. 
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LBWI,ESS   T.  DETROIT  UNITED   RY. 

(Supreme  Court  of  Michigan.    Dec.  8,  1906.) 

Damages— iMPAiBMENT  of  Babniso  Capacity 
—Evidence— Sufficiency  to  Jcarirr  In- 

STBUCTION. 

Two  phyaicians  who  liad  examined  iriain- 
tiff,  suing  for  personal  injuries,  detailed  bis 
condition,  and  plaintiff  and  his  wife  testified 
to  his  diminished  earning  capacity.  Plaintiff 
testified  as  to  the  amount  of  his  annual  earn- 
ings in  handling  horses,  his  regular  occupation, 
and  as  to  his  inability  to  longer  do  such  work. 
Held  sufficient  evidence  of  what  his  diminished 
«aming  capacity  was  to  justify  an  instruction 
aathorising  damages  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  509.] 

Error  to  Circnit  Court,  Oakland  County; 
George  W.  Smltb,  Judge. 

Action  by  Alexander  Lewless  against  the 
I>etrolt  United  Railway.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  brings  error. 
Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

Brennan,  Donnelly  &  Van  De  Mark  and 
James  H.  Lynch,  for  appellant  A.  L.  Moore, 
for  appellee. 

ORANT,  J.  Plaintiff,  wbile  a  passenger  in 
one  of  the  defendant's  cars,  was  injured  In 
a  collision.  The  injury,  according  to  the  tes- 
timony of  himself,  his  physicians,  and  others, 
was  quite  serious.  He  recovered  a  verdict 
and  Judgment  for  f900.  It  Is  conceded  that 
the  Judge  correctly  Instructed  the  Jury  that 
tbe  defendant  was  liable,  and  there  is  no 
claim  of  contributory  negligence. 

The  record  contains  three  assignments  of 
error.  The  first  is  waived;  the  second  is 
that  the  court  erred  In  giving  plaintlfT's  sixth 
request;  and  the  third,  that  the  court  erred 
In  refusing  to  grant  a  motion  for  a  new 
trial.  The  request  complained  of  instructed 
the  Jury  that  the  plaintiff  was  entitled  to  re- 
cover, in  addition  to  damages  for  "his  In- 
juries, pain,  and  suffering,"  damages  for  lost 
time  and  Impairment  of  his  earning  capacity. 
The  two  objections  made  to  this  request  are 
(a)  that  the  proofs  do  not  show  that  plain- 
tiffs physical  condition  during  tbe  whiter 
following  the  accident  was  caused  by  the 
Injury  received  in  the  accident,  and  (b)  that 
there  was  no  evidence  what  his  "diminished 
earning  capacity  was."  Without  reciting  it, 
there  was  ample  evidence  to  Justify  the 
conclusion  that  his  enfeebled  physical  con- 
dition was  due  to  injuries  received  in  the 
accident.  There  was  also  evidence  of  his 
diminished  earning  capacity.  Two  physiclanii< 
examined  him,  and  detailed  his  condition. 
Plaintiff  and  his  wife  testified  to  his  dimin- 
ished capacity  for  doing  his  ordinary  work, 
viz.,  handling  horses.  He  had  been  engaged 
in  tbat  business  for  some  years,  gave  tbe 
amonnt  of  his  annual  earnings  as  near  as 
be  could  state  them,   and  testified  to  bis 


inability  to  handle  horses  after  the  accident 
A  new  trial  was  asked  on  tbe  ground  of 

an  excessive  verdict    If  tbe  Jury  believed 

tbe  evidence  on  tbe  part  of  tbe  plaintiff,  tbe 

verdict  Is  not  excessive. 
Judgment  affirmed. 


DELANEY   v.   MANSHUM  et  al. 
(Supreme  Court  of  Michigan.    Dec.   3,  1906.) 

1.  DowEB— Protection  of  Right— Time  fob 
Stnr— Pabties. 

A  widow  may  maintain  a  suit  to  enjoin 
trespass  on  land  in  which  she  has  a  dower  right 
without  waiting  for  the  assignment  of  dower 
and  without  joming  tbe  other  tenants. 

2.  Samk— Bab  of  Doweb— Cohtbact  by  Hus- 
band. 

No  contract  of  sale  or  conveyance  by  a 
husband  without  the  signature  of  the  wife  will 
operate  to  deprive  her  of  her  dower. 

[IM.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  17,  Dower,  ${  130,  132,  141.1 

8.  Saiib  —  Pbopebty  Subject  —  Obowiro 

Tbebs. 

Growing  trees  are  a  part  of  the  realty, 
so  that  a  widow  is  entitled  to  dower  in  them. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  17,  Dower,  J  27.] 

4.  Same— CoNVEYANCK  by  Husband— Effect. 
AH  rights  of  vendee  to  whom  a  husband 
sells  any  part  of  the  realtv,  trees,  gravel,  clay, 
or  mineral,  during  his  lifetime,  ceases  at  bis 
death  unless  the  wife  joined  in  the  conveyance. 

Appeal  from  Circuit  Court  Kent  County, 
In  Chancery;  Willis  B.  Perkins,  Judge. 

Action  by  Ellen  Delaney  ag&lnst  Bvart  T. 
Manshum  and  another.  From  a  decree  In 
favor  of  complainant  defendants  appeal. 
Affirmed. 

This  case  Is  before  us  upon  a  decree  ren- 
dered upon  the  pleadings  consisting  of  com- 
plainant's bill,  the  answer  thereto  coupled 
with  a  cross-bill,  replication  to  defendants' 
answer,  answer  by  complainant  to  defend- 
ants' cross-bill,  and  replication  by  defendants 
to  complainant's  answer.  (Complainant  in  taer 
bill  alleges  tbat  she  Is  tbe  owner  in  fee 
simple  of  a  piece  of  land  80  rods  long  and 
2  wide,  describing  said  strip;  that  she,  Wil- 
liam, Nellie,  Margaret  Delaney,  and  Mary 
Murphy  are  the  owners  in  fee  simple  of  40 
acres  of  land,  describing  it;  that  said  own- 
ers, Including  complainant  Instituted  sum- 
mary proceedings  under  tbe  statute  against 
tbe  Michigan  Elm  Hoop  &  Lumber  (Company 
before  the  circuit  court  commissioner  to  re- 
cover possession  of  said  40  acres;  that  a 
Judgment  was  rendered  therein  against  said 
company  for  the  restitution  of  said  40  acres; 
that  an  aiipeal  was  taken  by  said  company 
to  this  court  and  le  now  pending;  that  on 
November  15,  1904,  the  defendants  in  this 
case  broke  and  entered  said  narrow  strip 
of  land,  breaking  the  lock  and  tearing  down 
the  gate  for  the  purpose  of  cutting  and  haul- 
ing away  timber  and  trees  from  said  40;  that 
in  said  suit  a  restraining  order  was  issued 
restraining  the  defendants  from  cutting  the 
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timber;  that  said  restraining  order  was  dis- 
solved as  to  these  defendants  becanae  they 
were  strangers  to  said  suit  at  law,  and  claim- 
ed to  be  the  owners  of  tbe  timber  on  said 
40  acres  and  were  lawfully  In  possession 
After  the  restraining  order  In  such  suit  at 
law  was  -dissolved,  the  complainant  filed  tbla 
bill  for  an  Injunction  against  the  continuing 
trespass  and  the  cutting  of  the  timber.  The 
bill  was  duly  verified,  and  prayed  for  an  an- 
swer without  oath.  The  defendants  filed  a 
sworn  answer  setting  up  the  contract  be- 
tween Kerr  Delaney,  the  husband  of  com- 
plainant, for  the  sale  of  tbe  timber  on  said 
40  acres,  the  assignment  of  said  contract  to 
the  defendants,  their  possession  under  it, 
the  necessity  of  a  passage  over  this  narrow 
strip  to  obtain  access  to  said  40,  and  Its  pre- 
vious use  for  that  purpose.  Defendants'  an- 
swer admitted  tbati  complainant  was  the 
owner  of  said  narrow  strip  of  land  as  the 
survivor  of  herself  and  her  deceased  hus- 
band, who  died  in  October,  1903;  that  said 
strip  of  land  was  purchased  In  1877  for  the 
purpose  of  obtaining  access  to  said  40.  Tbey 
admitted  entering  upon  the  40  acres,  cutting 
tbe  trees  and  using  the  narrow  strip  for  a 
passageway  for  themselves  and  teams.  Tbe 
answer  to  the  cross-bill  denied  that  tbe  de- 
fendants obtained  any  rigbt  in  or  to  said 
premises  by  reason  of  the  above-mentioned 
contract  and  assignment  thereof  to  them. 
A  decree  was  entered  upon  these  pleadings 
permanently  enjoining  the  defendants  from 
trespassing  upon  the  lands  In  controversy. 
Argued  before  CARPENTER,  O.  J.,  and 
McAIiVAY,  GRANT,  BliAIR,  and  MOORE, 
JJ. 

.  Dwlght  Ooss,  for  appellants.    Joseph  Renl- 
han,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
contract  between  Kerr  Delaney  and  the 
Michigan  Elm  Hoop  &  Lumber  Company  will 
be  found  in  full  in  Delaney  v.  Micbigan  Elm 
Hoop  &.  Lumbw  Co.  (Mich.)  104  N.  W.  658, 
also  the  assignment  of  said  contract  to  the 
defendants,  and  the  main  facts  In  the  case. 
It  Is,  therefore,  unnecessary  to  make  a  full- 
er statement  than  the  above.  Upon  a  re- 
hearing of  that  case  It  was  dismissed,  be- 
cause no  Judgment  bad  been  returned.  108 
N.  W.  77. 

Complainant  is  entitled  to  dower  in  the 
40  acres.  She  Is  also  the  owner  of  the  nar- 
row strip  of  land  as  the  surviving  tenant  by 
tbe  entirety.  Counsel  for  appellants  in  their 
brief  say  that  there  are  two  legal  questions 
Involved:  (1)  Can  the  defendants  be  enjoin- 
ed from  cutting  tbe  timber  and  wood  on  the 
40?  (2)  Can  defendants  be  enjoined  from  us- 
ing the  narrow  strip  for  a  passage?  Both 
must  be  answered  in  the  affirmative.  The 
widow  may  maintain  suit  at  law  without 
waiting  for  the  assignment  of  dower.  Moody 
V.  Seaman,  46  Mich.  74,  8  N.  W.  711.  If  she 
may  do  this  she  may  bring  suit  In  equity 


without  Joining  the  other  taianta  to  restrain 
the  commission  of  waste. 

No  contract  of  sale  or  conveyance  nuae 
by  the  husband  without  the  signature  of  the 
wife  will  operate  to  deprive  her  of  her  dow- 
er. Richmond  v.  Robinson,  12  Mlcta.  193. 
The  right  of  dower  attaches  to  all  the  realty. 
Growing  trees  are  as  much  a  part  of  the  real- 
ty as  the  soil  in  which  they  grow,  tbe  clay, 
stone,  mineral,  and  other  valuable  deposits 
beneath  the  surface.  S|:out  v.  Keyes,  2  Doug. 
184,  43  Am.  Dec.  465;  Williams  y.  Eiyde.  9S 
Mich.  152,  57  N.  W.  08.  The  widow  Is  en- 
titled to  dower  in  them  all.  In  re  Seager'a 
Estate,  92  Mich.  186,  52  N.  W.  299.  This 
right  of  dower  will  be  Jealously  guarded  by 
tbe  courts.  Bear  v.  Stahl,  61  Mich.  203,  214. 
28  N.  W.  69.  Whatever  right  tbe  husband 
may  have  to  sell  and  dispose  of  any  part  of 
the  realty,  trees,  gravel,  clay,  or  minerals, 
during  his  lifetime,  while  his  wife's  right  of 
dower  Is  inchoate,  all  rights  of  the  vendee  in 
such  contracts  cease  with  the  death  of  the 
husband,  unless  the  wife  Joined  In  tbe  con- 
veyance. Many  lands  are  valuable  mainly 
for  timber,  minerals,  etc.  If  defendants'  con- 
tention be  sustained  as  the  law,  it  would  re- 
sult in  deriving  widows  of  their  dower  In 
the  most  valuable  part  of  realty.  The  Mich- 
igan EHm  Hoop  &  Lumber  Company  and  the 
defendants  well  understood  that  when  they 
were  buying  these  trees  they  were  buying 
realty.  They  knew  that  the  wife  of  Mr.  De- 
laney had  the  right  of  dower.  If  they  wish- 
ed to  get  a  valid  title  to  any  part  of  tbe  real- 
ty, their  only  way  was  to  secure  a  conveyance 
ftom  the  complainant 

Inasmuch  as  tbe  defendants  have  no  oc- 
casion to  enter  upon  this  land,  except  under 
the  contract,  it  becomes  unnecessary  to  dis- 
cuss the  other  question. 

Decree  is  affirmed  with  coeta. 


BLACK  V.  MICHIGAN  CENT.  B.  CO. 
(Supreme  Court  of   Michigan.    Dec.  3,    1906.) 

1.  RaILBOADS— IRJTTBIXS    TO    Pkbsorb    Neas 
TaACKS. 

A  stream,  which  was  stocked  with  fish 
by  the  state,  ran  through  a  lumber  yard;  all 
persons  who  desired  to  do  go  being  admitted 
to  the  yard,  that  they  might  fish  in  the  stream. 
A  child,  seven  years  of  age,  was  fishing  there, 
when  defendant  8  train  entered  the  yard  on  a 
siding  and  struck  an  empty  car  with  sndi  force 
as  to  push  it  over  the  end  of  the  siding,  when 
it  struck  and  killed  the  child.  Ties  and  rails 
had  been  thrown  up  at  tbe  end  of  the  siding 
to  prevent  any  car  from  passing  off  the  rails. 
Held,  that  defendant  was  guilty  of  actionable 
negligence. 

2.  Dkatr— Dauaors— Dkath  of  Chito. 

In  an  action  for  the  death  of  plalntiirs 
minor  son,  there  being  evidence  as  to  tbe  age, 
calling,  and  condition  of  health  of  piaintiif. 
the  age  and  condition  of  the  mother,  and  it 
t>eing  shown  that  the  l>oy  waa  healthy,  intelli- 
gent, and  of  an  excellent  disposition,  the  evi- 
dence was  sufficient  to  authorize  the  Juty  in 
awarding  substantial  damages. 
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8.  SAICB— BXCESSITK  Dahaois. 

In  an  action  (or  the  wrongful  death  of 
plalntilTs  aon,  aged  aeven  yean  and  one  month, 
It  appearing  that  th«  child  waa  healthy  and  in- 
talbgent,  and  of  excellent  disposition,  a  verdict 
for  $1,S00  waa  not  exceesive. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  16,  Death,  S  12a] 

Brror  to  Circuit  Court,  Otsego  County; 
Nelson  Sharpe,  Judge. 

Action  by  Walter  R.  Black,  as  administra- 
tor of  the  estate  of  Charles  Black,  deceased, 
against  the  Michigan  Central  Railroad  Com- 
pany. Judgment  In  favor  of  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Argued  before  CARPENTQR,  0.  J.,  and 
McALVAY,  GRANT,  BLAIR,  &nd  MOORE, 
JJ. 

Cooley  &  Hewitt,  for  appellant  De  Vere 
Hall,  for  appellee. 


MOORE,  J.  Plaintiff's  son,  aged  seven 
years  and  one  month,  was  killed  by  one  of 
tbe  cars  of  defendant  The  father  brought 
this  action  to  recover  damages  under  the  pro- 
visions' of  section  10,427,  Comp.  Laws.  He 
recovered  a  Judgment  in  the  sum  of  $1,500. 
A  motion  for  a  new  trial  was  made,  which 
motion  was  overruled.  The  case  is  brought 
bere  by  writ  of  error. 

In  giving  his  reasons  for  overruling  the 
motion,  tbe  Judge  stated  the  questions  in- 
volved so  clearly  that  we  quote  therefrom: 

"The  grounds  on  which  the  motion  is  found- 
ed may  be  considered  under  three  heads:  (1) 
EIrrors  in  charge  as  to  the  contributory  negli- 
gence of  the  deceased  boy.  (2)  Error  in 
cliarge  as  to  measure  of  damages.  (3)  Elxces- 
Blve  verdict  These  will  be  disposed  of  in 
the  order  presented. 

"(1)  The  facts  as  proven  show  thait  a  switch 
or  siding  left  defendant's  main  line  near  the 
depot  at  Wolverine  in  Cheboygan  county  and 
ran  to  the  northwest  through  the  lumber  yard 
operated  by  the  Cornwall  estate ;  that  at  the 
north  end  the  ends  of  the  rails  were  slightly 
elevated,  and  some  ties  placed  thereon ;  that 
such  end  was  from  16  to  20  feet  from  the 
bank  of  the  river  passing  through  Wolverine ; 
that  posts  supporting  a  tramway  were  be- 
tween the  end  of  said  rails  and  said  river; 
that  the  deceased  and  two  little  girls  were 
fishing  along  the  river,  and,  when  defend- 
ant's train  entered  said  siding  to  do  some 
switching,  an  empty  car  standing  thereon 
was  struck  with  such  force  as  to  push  it 
over  the  end  of  the  switch,  when  it  struck 
and  killed  said  boy.  Was  there  such  danger 
Involved  in  standing  or  passing  behind  the 
end  of  the  spur  or  switch  as  should  have 
been  apparent  to  a  boy  of  seven  years  of  age? 
I  am  unable  to  so  conclude  as  a  matter  of 
law.  Neither  can  I  assent  to  defendant's 
claim  that  a  child  of  that  age  must  be  held 
chargeable  with  the  same  knowledge  of  dan- 
ger while  in  such  a  position  as  a  man  of  ma- 
ture years.    The  presence  of  a  railroad  track 


may  be  said  to  indicate  the  presence  of  dan- 
ger, and  when  on  such  a  track  tbe  danger 
may  be  said  to  be  as  apparent  to  a  boy  of 
seven  years  of  age  as  to  an  adult  But  it 
would,  in  my  Judgment  be  extending  the 
doctrine  of  due  care  to  a  much  greater  extent 
than  either  law  or  fairness  should  dictate, 
to  hold  that  this  boy,  while  apparently  out 
of  danger,  was  chargeable  that  a  car  might 
be  forced  over  the  end  of  the  rails  and  the 
ties  placed  thereon  by  the  negligence  of  de- 
fendant's servants.  I  am  of  the  opinion  that 
the  question  of  contributory  negligence  of  the 
deceased  was  fairly  presented  to  the  Jury. 

"(2)  It  Is  Insisted  that  no  facts  were  placed 
before  the  Jury  on  which  they  could  find  that 
the  plaintiff,  as  administrator,  has  sustained 
any  damages.  No  witnesses  were  called  to 
testify  as  to  what  the  services  of  such  a  lad 
over  kai  above  the  cost  of  his  maintenance 
would  be  worth.  While  such  evidence  is  ad- 
missible under  the  rule  In  Rajnowskl  v.  Rail- 
road Co.,  74  Mich.  27,  41  N.  W.  847,  Is  It  nec- 
essary to  put  it  in  to  entitle  plaintiff  to  re- 
cover? The  speculative  nature  of  such  evi- 
dence it  admitted  by  defendant's  counsel. 
Necessarily  the  opinions  of  such  witnesses 
would  be  In  the  nature  of  a  guess.  So  many 
considerations  are  Involved  as  might  well 
cause  any  prudent  man  to  hedtate  before 
expressing  an  opinion.  The  cases  of  Cooper 
V.  Railroad  Co.,  66  Mich.  261,  83  N.  W.  306, 
11  Am.  St  Rep.  482,  Hurst  v.  Railroad  Co., 
84  Mich.  639,  48  N.  W.  44,  and  Cbarlebois  v. 
Railroad  Co.,  91  Mich.  69,  61  N.  W.  812,  are 
relied  on  by  defendant's  counsel  as  containing 
an  intimation,  if  not  an  express  holding,  that 
some  such  proof  must  be  offered.  I  have  ex- 
amined these  cases  with  much  care,  and  be- 
lieve that  they  throw  but  little  light  upon 
the  question.  That  such  evidence  is  admis- 
sible seems,  well  established.  But  except  in 
cases  where  it  may  be  shown  that  the  boy's 
services  are  likely  to  be  more  valuable  than 
those  of  the  ordinary  lad,  tbe  Jury  could  be 
but  little  If  In  any  way  assisted  thereby. 
The  question  is  one  of  Judgment  snd,  if 
this  statute  is  to  be  given  any  reasonable 
constractlon,  in  my  opinion,  the  Jury  should 
be  left  to  determine  plaintiff's  damages  after 
having  been  furnished  proof  of  the  avocation 
of  the  parents  and  their  probability  of  living 
during  the  minority  of  the  child.  The  value 
of  such  services  Is  speculative,  and  tbe  Judg- 
ment of  tbe  individual  Jurors,  when  merged 
into  a  verdict  is  quite  as  likely  to  approxi- 
mate what  is  right  and  Just  as  though  aided 
by  speculation  of  witnesses.  The  plalntifrs 
failure  to  offer  such  proof  is  not  In  my  opin- 
ion, ground  for  a  new  trial. 

"(3)  Was  tbe  verdict  excessive?  I  am  nn- 
able  to  so  conclude  under  the  repeated  deci- 
sions of  our  Supreme  Court  In  the  Cooper 
Case  a  Judgment  for  $1,650  was  affirmed. 
The  deceased  was  a  girl  11  years  of  age. 
While  the  courts  will  not  disturb  a  lesser 
verdict  as  Inadequate,  one  of  $1,600  Should 
not  be  held  to  be  so  excessive  as  to  require 
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Its  reduction  or  as  a  reason  for  granting  a 
new  trial." 

Counsel  for  defendant  insists  a  verdict 
should  have  been  directed  in  its  favor  for 
two  reasons:  (1)  Defendant  was  not  guilty 
of  actionable  negligence;  (2)  no  damages 
were  recoverable  because  there  was  a  fail- 
ure of  proof  as  to  pecuniary  injury.  We  wlU 
discuss  these  contentions  in  the  order  pre- 
sented. 

1.  The  claim  of  counsel  is  stated  in  their 
brief  as  follows:  "It  is  believed  that  this 
case  does  not  differ  in  any  degree  from  one 
where  the  injured  person  is  a  trespasser  in 
the  yards,  or  on  the  premises  of  the  railroad 
company.  Plaintiff's  son  had  no  lawful  busi- 
ness and  no  rigbt  to  be  at  the  end  of  this 
track.  The  duties  owing  by  the  defendant 
toward  this  boy,  who  was  at  moat  but  a 
bare  licensee  on  the  premises  of  the  Corn- 
wall Company,  were  only  to  refrain  from 
willful  and  malicious  injury  to  him" — cit- 
ing Ryan  v.  Towar,  128  Mich.  463,  87  N.  W. 
644,  55  L.  R.  A.  310,  92  Am.  St.  Rep.  481,  and 
other  cases.  The  record  discloses  that  the 
stream  where  these  children  were  fishing  was 
stocked  with  trout  by  the  state;  that  during 
the  fishing  season  all  persons  who  desired  to 
do  so  were  permitted  to  come  into  the  mill- 
yard,  along  the  margin  of  the  stream  where 
the  children  were,  and  fish.  It  also  shows 
that  it  was  kbout  25  feet  from  the  end  of  the 
spur  to  the  margin  of  the  stream;  that,  at 
the  end  of  the  spur,  ties  and  rails  bad  been 
thrown  np  to  prevent  any  car  from  passing 
oft  the  end  of  the  rails.  The  car  which  hurt 
the  cttild  was  pushed,  by  a  train  put  upon 
the  siding,  beyond  this  obstruction  at  the 
end  of  the  rails.  It  is  claimed  this  train 
was  backed  upon  the  spur  much  more  rapid- 
ly than  It  ought  to  have  been  and  without 
being  under  the  control  of  the  trainmen. 
Instead  of  the  child  being  where  it  bad  no 
right  to  be,  it  was  the  car  that  was  where 
it  had  no  right  to  be,  and  where  no  one  had 
aoy  reason  to  suppose  that  it  would  come. 
We  do  not  think  the  contention  of  counsel 
for  defendant  can  be  sustained. 

2.  We  again  quote  from  brief  of  counsel: 
"The  declaration  in  the  case  at  bar  alleged 
that  the  plaintiff  had  suffered  pecuniary  in- 
Jury,  but  the  record  is  absolutely  barren  of 
evidence  to  support  the  allegation.  There 
was  no  proof,  even  to  the  extent  of  a  bare 
statement  of  a  witness,  that  pecuniary  in- 
Jury  had  been  sustained.  Mr.  Black,  the 
boy's  father,  testified  that  his  son  had  been 
killed,  and  gave  the  ages  of  himself,  bis 
wife,  and  son.  The  trial  court  held  that  this 
was  ample  to  Justify  the  Jury  in  assessing 
substantial  damages,  despite  the  protest  of 
defendant's  counsel,  who  argued  that  its  ef- 
fect was  to  leave  the  Jury  in  the  field  of 
speculation,  and  to  make  each  of  the  Jury- 
men witnesses  for  plaintiff  as  to  whether 
pecuniary  injury  had  been  suffered  and  the 
amount   thereof.     Proof  conld  and   should 


have  been  supplied,  not  only  of  the  conditioD 
in  life  of  the  father  and  mother,  their  educa- 
tion, and  occupation,  but  also  of  the  coat  vt 
educating,  clothing,  and  maintaining  sneb 
a  boy  until  he  becomes  self-supporting:;  and 
also  the  probable  amount  of  his  net  earnings 
alx>ve  expense  of  maintenance  from  that 
time  until  he  becomes  of  age.  All  this  -proot 
can  be  based  on  experience  in  similar  cases. 
That  some  evidence  of  this  character  most 
be  supplied  to  Justify  a  recovery  is  settled 
law  in  this  state," — citing  Hurst  v.  Detroit 
Railway  Co.,  84  MIeh.  539,  48  N.  W.  44,  and 
other  cases.  An  examination  of  the  cases 
cited  will  show  they  are  authority  for 
the  proposition  that.  In  an  action  for  dam- 
ages because  of  the  death  of  a  minor.  It  Is 
competent  to  give  testimony  of  the  kind 
mentioned  by  counsel.  The  precise  ques- 
tion, however,  now  presented,  has  not  been 
passed  upon  by  this  court  Some  phases  of 
the  case  were  discussed  In  the  cases  cited 
by  counsel  and  in  the  more  recent  case  of 
Snyder  v.  Railroad  Company,  131  Mich.  418. 
91  N.  W.  643,  in  which  it  was  said:  '.Theare 
was  no  testimony  from  which  the  earning 
capacity  of  this  boy  could  be  computed  to 
a  mathematical  certainty.  It  was  a  ques- 
tion alKiut  which  different  persons  might 
and  would  disagree.  Such  testimony  as  the 
parties  were  able  to  produce  was  offered  on 
each  side.  The  weight  of  that  testimony,  its 
credibility,  and  the  conclusions  to  be  drawn 
from  it,  were  for  the  Jury." 

Upon  the  trial,  in  addition  to  what  Is  stat- 
ed In  the  quotation  from  counsel's  brief,  the 
age,  calling,  and  condition  of  health  of  the 
father  was  given,  and  the  age  and  condition 
of  the  mother.  It  was  also  shown  that  the 
boy  was  healthy,  intelligent,  of  an  exc^ent 
disposition,  and  obedient  to  his  parents.  The 
question  presented  here  has  been  before 
other  courts.  In  Parsons  v.  Railway  Com- 
pany, 94  Mo.  286,  6  S.  W.  464,  It  is  said: 
"The  law  presumed  the  life  of  a  minor  child 
to  be  of  value  to  bis  parent,  because  be  is 
entitled  to  bis  services  and  is  respcmslble 
for  bis  support  during  minority.  He  is 
necessarily  injured  by  a  wrongful  act  re- 
sulting in  the  death  of  sucb  minor  child. 
which  thereby  deprives  him  of  the  value  of 
those  services  and  casts  upon  him  the  bur- 
den of  legal  liability  for  that  support  when 
deprived  of  the  value  of  such  services,  en- 
hanced by  the  additional  expense  of  provid- 
ing medicine,  medical  attention,  and  nursing 
during  Illness,  and  for  funeral  charges  when 
he  dies.  To  compensate  him  for  this  loss 
and  this  burden,  the  law  allows  the  parent 
of  such  minor  substantial  damages,  and  they 
may  be  measured  by  the  expo-ience  and 
Judgment  of  the  Jury,  enlightened  only  by  a 
knowledge  of  the  age,  sex,  and  condition  in 
life  of  the  deceased,  and  the  parent  is  not  re- 
stricted to  the  recovery  of  merely  nominal 
damages,  l>ecanse  tbe  value  of  the  services 
ot  the  child,  or  the  amoont  of  expenses  in- 
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curred  or  paid  for  his  Bupport,  and  other 
necessaries  during  Illness,  or  funeral  expen- 
ses, be  not  proven.  An  Intelligent  Jury,  from 
common  experience,  may  determine  approxi- 
mately. In  any  given  case,  what  amount 
■would  compensate  a  parent  for  all  pecuniary 
losses  sustained  by  reason  of  the  death  of 
a  minor  child." 

The  case  of  City  of  Chicago  v.  Hesing, 
Adm'r,  83  111.  204,  25  Am.  Rep.  378,  is  in- 
Btructive  upon  two  of  the  questions  raised  in 
the  court  below.  The  action  was  brought 
to  recover  damages  for  the  death  of  a  boy 
four  years  old.  The  court  said:  "Only  pe- 
cuniary damages  can  be  recovered  in  such 
actions  as  this.  Nothing  can  be  given  as 
solace  or  for  bereavement  suffered.  Under 
instructions  declaring  the  true  rule  for  es- 
timating the  damages,  the  Jury  found  for 
plaintiff.  In  the  sum  of  $800,  but  one  of  the 
errors  assigned  is  the  amount  found  Is  ex- 
cessive. As  a  matter  of  law,  we  cannot  so 
declare,  and,  as  a  matter  of  fact,  how  can 
we  know  the  amount  is  in  excess  of  the  pe- 
cuniary damages  sustained?  When  proof  is 
made  of  the  age  and  relationship  of  the  de- 
ceased to  next  of  kin,  the  Jury  may  estimate 
the  pecuniary  damages  from  the  facts  prov- 
en. In  connection  with  their  own  knowledge 
and  experiences  in  relation  to  matters  of 
common  observation.  It  is  not  indispensable 
that  there  should  be  proof  of  actual  services 
of  pecuniary  value  rendered  to  next  of  kin, 
nor  that  any  witness  should  express  an  opin- 
ion as  to  the  value  of  services  that  may  have 
been  or  might  be  rendered.  Where  the  de- 
ceased was  a  minor,  and  left  a  father  who 
would  have  been  entitled  to  his  services  had 
he  lived,  the  law  implies  a  pecuniary  loss, 
for  which  compensation,  under  the  statute, 
may  be  given."  See,  also,  Birkett  v.  Ice  Co., 
110  N.  Y.  504,  18  N.  B.  108;  Railroad  Co.  v. 
Rciacca.  80  Tex.  350,  16  8.  W.  81;  Railway 
Co.  V.  Barker,  39  Ark.  491. 

The  Jurors  have  all  been  boys.  The  aver- 
age Juror  knows  the  conditions  which  sur- 
round a  boy  In  n  family  like  that  of  plaintiff. 
We  think  it  cannot  be  said  as  a  matter  of 
law  that  there  was  no  basis  upon  which  to 
find  a  verdict  for  pecuniary  loss.  Upon  the 
question  of  excessive  damages,  see,  also, 
Cooper  V.  Railway  Co..  66  Mich.  261.  .«{3  N. 
W  306.  11  Am.  St.  Rep.  482;  McDonald  v. 
Steel  Co.,  140  Mich.  401, 103  N.  W.  829. 

Judgment  Is  affirmed. 


McGOVERN  V.  BENNETT. 
(Supreme  Court  of  Michigan.  Dec.  8,  1906.) 
1.  Bbokebs— Emflotment— Pekfokmance  of 
Sbbvici!— Cancellation  ot  AuTnoBiTT. 
Defendant,  who  had  charge  of  certain  land 
as  trustee,  wrote  plaintiff  that  he  mieht  offer 
the  same  for  sale  at  $75,000,  and.  In  the  event 
of  a  sale,  he  should  receive  $2,000  commission. 
After  plaintiff  had  interested  a  purchaser  in  the 
property,  defendant,  knowing  that  plaintiff  was 
negotiating  with  such  purchaser,  canceled  plain- 


tiff's authority,  and  himself  effected  a  sale  to 
the  purchaser  by  an  abatement  of  the  price. 
Held,  that  plaintiff's  discharge  was  wrongful, 
and  that  he  was  entitled  to  recover  commissions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

>1.  8,  Brokers,  {§  45,  85-89.] 


VOj 

2.  TbITSTS— AXJTHOEIXT  TO  AcT— Paetnebbhip. 
Defendant,  who  was  one  of  the  trustees  of 
an  estate,  employed  plaintiff  to  sell  certain 
real  estate  belonging  to  the  estate  on  a  specified 
commission.  Defendant's  letters  were  signed 
"Henry  Howard  Estate,  by  A.  D.  Bennett, 
Trustee,"  but  there  was  nothing  in  the  cor- 
respondence to  indicate  that  the  estate  was  a 
partnership,  for  which  defendant  was  acting 
only  as  agent  Held,  that  defendant,  by  con- 
tracting as  trustee,  rendered  himself  personally 
liable  for  the  commissions  agreed  on. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  J  297%.] 

S.  Bbokebs— CoMKissions— AitocKT. 

Where  a  broker  Was  employed  to  sell  cer- 
tain land  for  $75,000,  at  a  commission  of  $2,000, 
and.  after  he  had  interested  a  purchaser,  his 
authority  was  revoked  and  the  land  was  sold 
by  his  employer  for  $65,000,  plaintiff  was  only 
entitled  to  recover  his  contract  commissions, 
with  interest  thereon,  and  not  the  customary 
commissions  or  reasonable  value  of  his  services. 

Error  to  Circuit  Court,  St  Clair  County; 
Eugene  F.  Law,  Judge. 

Action  by  Thomas  McGovern  against  Al- 
bert D.  Bennett  From  a  Judgment  in  favor 
of  defendant,  plaintiff  brings  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  CARPENTER,  O.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

Cady  &  Crandall  (M.  F.  McDonald,  of 
counsel),  for  appellant  Phillips  &  Jenks, 
for  appellee. 


CARPENTER,  G.  J.  Plalntitt  brings  this 
suit  to  recover  commissions  for  the  sale  of 
certain  lauds  situated  In  Chippewa  cotmty 
In  this  state.  The  case  was  tried  In  the  low- 
er court  before  a  Jury,  and  a  verdict  directed 
In  def«idant'8  favor.  The  question  for  us 
to  determine  is  whether  or  not  that  direc- 
tion was  correct  The  material  facts  are 
as  follows  (we  state  those  facts,  as  we 
should,  most  favorably  to  plaintiff) :  Henry 
Howard  died  testate  May  25,  1894,  owning 
the  lands  in  question.  Howard's  will,  which 
was  duly  probated,  made  defendant  one  of 
his  executors  and  a  Joint  trustee  of  certain 
of  his  property.  After  Howard's  death, 
plaintiff,  who  resided  at  Sault  Ste.  Marie, 
and  defendant,  who  resided  at  Port  Huron, 
carried  on  a  correspondence  relative  to  the 
sale  of  these  lands.  The  letters  of  defend- 
ant were  written  on  paper  headed  "Henry 
Howard  Estate,  A.  D.  Boinett,  E.  E.  How- 
ard, Trustees,"  and  they  were  signed  "Henry 
Howard  Estate,  by  A.  D.  Bennett,  Trustee." 
We  quote  from  one  of  those  letters  written 
July  6,  1804:  "Have  written  the  Torrent 
people  offering  them  the  entire  tract  [this 
Included  the  land  In  question  and  other  land] 
for  $90,000.  The  cut  in  price  of  $10,000  is 
made  In  order  to  close  up  the  estate  of  Hen- 
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ry  Howard.  If  a  sale  1b  made  to  them  or 
you  make  a  sale,  I  will  allow  you  |2,500 
commission.  Hoping  at  tbls  price  you  will 
find  a  purchaser  at  once."  We  quote  from 
another  of  those  letters  written  December 
19.  1894:  "The  balance  of  the  tract,  IB 
million  [this  is  the  tract  for  the  sale  of 
which  commission  is  claimed]  you  may  of- 
fer for  $75,000  and  we  will  offer  you  $2,000 
commission  if  you  sell  at  this  price.  We 
are  very  sorry  that  you  have  not  been  more 
fortunate  in  making  a  sale  of  this,  and  hope 
you  may  be  more  successful  in  the  near 
future."  March  25,  1895,  plaintiff  wrote  de- 
fendant: "I  am  about  to  get  Mr.  Frank 
Perry  of  the  Boo  to  look  at  the  lower  tract  of 
your  land."  (This  was  the  tract  Perry  8ul>- 
sequently  purchased.)  Before  writing  this 
letter  plaintiff  had  talked  with  Perry  many 
times  about  making  this  purchase.  After 
writing  it,  he  took  Perry  on  the  land,  fur- 
nished him  Plata,  and  gave  him  defendant's 
address.  A  few  days  later,  early  in  April, 
1895,  Perry  went  to  Port  Huron  to  see  the 
defendant  April  17,  1895,  defendant  wrote 
plaintiff  that:  "We  have  taken  our  timber 
lands  off  the  market"  May  10,  1895,  de- 
fendant sold  the  land  for  $^,000  to  said 
Perry,  and  to  the  Hall  &  Munson  Company 
[with  whose  president  and  general  manager 
plaintiff  had  talked  "with  reference  to  the 
purchase  of  these  lands  from  10  to  15 
times."]  At  the  time  this  sale  was  made, 
defendant  was  one  of  two  joint  trustees  of 
certain  property  under  the  will  of  the  Henry 
Howard  Estate.  Defendant  testified  In  sub- 
stance that  "Henry  Howard  Estate,  by  A. 
D.  Bennett,  Trustee"  was  the  name  of  a 
partnership  composed  of  Mrs.  Howard,  E. 
Louise  Bennett  (defendant's  wife)  and  John 
H.  Howard,  and  that  he  (defendant)  in  deal- 
ing with  plaintiff  was  acting  as  the  agent 
of  said  partnership,  but  that  he  did  not  dis- 
close those  facts  to  plaintiff. 

Defendant  contends  that  the  correspond- 
ence did  not  obligate  any  one  to  pay  plain- 
tiff a  commission  for  the  sale  of  these  lands 
except  in  the  event  of  a  sale  at  a  stipulated 
price,  and  that  if  it  did,  that  obligation  was 
imposed,  not  upon  defendant,  but  upon  the 
partnership  known  as  "The  Henry  Howard 
Estate."  We  will  consider  each  of  these 
questions  separately. 

1,  Did  the  contract  Impose  an  obligation 
upon  any  one  to  pay  plaintiff  commissions  for 
the  sale  of  this  land?  It  is  quite  clear  that 
if  plaintiff  had  effected  a  sale  to  the  Hall  & 
Munson  Company  and  Perry  for  $75,000,  he 
would  have  been  entitled  to  a  commission  of 
$2,000.  It  is  equally  clear  that  the  Jury 
could  have  found  that  defendant  knowing 
that  plaintiff  was  negotiating  with  Perry, 
canceled  his  authority,  and  himself  effected 
the  sale  by  an  abatement  of  the  price.  That 
finding  would  entitle  plaintiff  to  his  commis- 


sion under  the  decision  of  Heaton  ▼.  Ed- 
wards, 90  Mich.  600,  51  N.  W.  544.  It  fol 
lows  that  whether  plaintiff  was  entitletl  to 
commission  was  a  question  of  fact  to  be  sub- 
mitted to  the  Jury  under  proper  instractsoos. 

2.  Is  defendant  or  la  the  partnership  r»- 
sponslble  for  this  commission?  Tbere  Is  n» 
suggestion  in  the  correspondence  l>etween  tte 
parties  that  the  "Henry  Howard  Estate" 
was  a  partnership  for  which  defendant  was 
an  agent.  That  correspondence  clearly  In- 
dicates that  defendant  was  acting  as  the 
trustee  of  the  estate  of  Henry  Howard,  de- 
ceased, and  It  must  be  presumed  tbat  plain- 
tiff entered  into  the  contract,  and  brought 
thia  suit  upon  that  assumption.  It  la  tiue 
that  the  letters  are  signed  "Henry  Howard 
Estate,  by  A.  D.  Bennett,  Trustee,"  and  not 
"A.  D.  Bennett  Trustee  of  the  Kstate  o; 
Henry  Howard,"  but  this  is  utterly  unim- 
portant, for  the  inference  that  defendant 
acted  in  the  capacity  of  trustee  of  the  estate 
is  unavoidable.  The  relation  of  principal 
and  agent  does  not  exist  between  those  in- 
terested in  a  trust  and  the  trustee.  The 
slightest  reflection  will  make  it  clear  tbat  l3 
such  cases  no  authority  to  act  as  an  agent 
is  ever  given.  It  follows  that  defendant  by 
contracting  as  trustee  contracted  as  princi- 
pal, and  made  himself  personally  liable  for 
the  commission  in  tbls  suit  See  Packard  v. 
Kingman,  109  Mich.  497,  67  N.  W.  551,  and 
cases  there  cited;  Lothrop  v.  Duffield.  134 
Mich.  485,  96  N.  W.  B77.  See,  also,  Jones  v. 
Dawson,  19  Ala.  672;  Johnson  y.  Lieman, 
131  111.  609,  28  N.  B.  436,  7  L.  R.  A.  65<ik 
19  Am.  St  Rep.  68;  Truesdaie  t.  Philadel- 
phia Trust  Safe  Deposit  &  Ins.  Co.,  63  Minn. 
49,  66  N.  W.  133;  Mitchell  v.  Whltlock,  121 
N.  C.  166,  28  S.  E.  292;  Worrail  v.  Hurford, 
8  Yes.  4;  Strickland  v.  Symonds.  26  Cbao. 
DIv.  245;  Fomeroy's  Equity  Jurisprudence, 
I  1085.  One  who  contracts  as  principal  can- 
not escape  liability;  certainly  not  after  a 
suit  is  brought  by  proving  that  be  was  act- 
ing as  an  agent  White  v.  Boyce  (O.  C.)  21 
Fed.  228;  McKown  v.  Qettja  tt  Gilbert  80 
S.  W.  169,  25  Ky.  Law  Rep.  pt  2,  207a 

We  aflSrm,  in  answer  to  what  we  conceive 
to  be  a  denial  in  defendant's  brief,  tbat 
plaintiff  had  a  right  to  recover  bis  commis- 
sion (which  was  really  agreed  compensation 
for  services  rendered)  under  the  common 
counts  in  assumpsit  It  is  proper  that  we 
should  state  aa  a  rule  to  be  applied  on  a 
retrial  of  this  suit  that  If  plaintiff  recovent, 
his  commission  will  l>e,  not  as  he  claims,  tbe 
customary  one  of  5  per  cent,  but  the  $2,000 
mentioned  in  the  correspondence.  That  is 
the  amount  to  which  he  was  entitled  liad  a 
sale  been  made  for  $75,000.  He  is  clearly 
not  entitled  to  more  when  tbe  property  was 
sold  for  $65,000.  His  recovery  cannot  ex- 
ceed the  $2,(X)0,  and  interest  thereon. 

Judgment  reversed,  and  a  new  trial  ordered. 
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KELSON  T.  DETROIT,  O.  EL  &  M.  BY.  OO. 

(Supreme  Coort  of  Michigan.    De&  S,  1006L) 

1.  DoMionx— BTionicB— S  u  rriciui  or. 

On  an  lame  aa  to  whether  defendant  was 
a  nonresident  of  the  state,  the  testimony  of 
plaintiff  that  defendant  left  her  house  where 
ne  had  been  boarding  and  lodging,  taking  all  of 
his  clothing,  etc.,  and  stating  that  he  expected  to 
leave  town  and  accept  a  position  "on  a  railroad 
in  the  West,"  and  that  she  had  not  seen  him 
since,  was  sufficient  to  support  a  finding  that  he 
was  a  nonresident  of  the  state. 

Z  EzztarnoNs  —  Oabnishkknt  —  Who   Mat 
Claim  E^eicptionb— Norbesioentb. 

The  exemption,  under  Pab.  Acts  1901,  p. 
235,  Act  No.  172,  of  a  certain  portion  of  an  in- 
debtedness for  personal  labor  from  garnishment, 
cannot  be  claimed  by  a  nonresident  of  the  state. 

Error  to  Oircnit  Court,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Action  by  Catherine  Kelson  against  Wil- 
liam dowry,  the  Detroit,  Grand  Haven  & 
Milwaukee  Railway  Company,  garnl^ee. 
Judgment  against  the  garnishee,  and  it  brings 
error.    Affirmed. 

Argued  before  CARPENTER,  G.  J.,  and 
MONTGOMERT,  OSTRANDER,  HOOKER, 
and  MOORE,  33. 

Lu  C.  Stanley  and  W.  V.  Butler,  for  appel- 
lant George  M.  O'Connor  and  J.  W.  Drum- 
mond,  for  appellee. 

CARPENTER,  C^  J.  Defendant  was  gar- 
nished In  an  attachment  suit  commenced  be- 
fore Fred  B.  De  Oaw,  Justice  of  the  peace 
of  the  city  of  Detroit,  by  plaintiff,  against 
one  William  dowry.  Defendant  disclosed 
that  It  was  Indebted  to  said  Clowry  for  his 
personal  labor,  wages,  and  services  In  the 
sum  of  161.90.  Subsequently,  plaintiff  hav- 
ing recovered  Judgment  against  the  principal 
defendant,  and  having  taken  proper  proceed- 
ings against  the  garnishee  defendant,  the 
Justice  rendered  Judgment  against  said  gar- 
nishee defendant  for  the  full  amount  of  the 
Indebtedness  disclosed.  Defendant  contended 
In  the  Justice  court  and  In  the  circuit  court 
(where  the  case  was  taken  by  writ  of  certi- 
orari), and  contends  In  this  court,  that  this 
judgment  was  excessive  on  the  ground  that 
the  principal  defendant  was  entitled  to  an 
exemption  under  Act  172,  p.  235,  of  the  Pub- 
lic Acts  of  1901.  It  Is  not  necessary  to  set 
forth  that  statute.  It  is  enough  to  say  that 
It  exempts  from  garnishment  a  certain  por- 
tion of  an  indebtedness  for  personal  labor, 
amounting  In  this  case,  if  the  statute  Is  ap- 
plicable, to  the  sum  of  $15.  The  question  Is 
whether  that  statute  Is  applicable. 

It  appears  that  Justice  De  Gaw  decided 

that  It  was  inapplicable  because  the  principal 

defendant  was  a  nonresident  of  the  state  of 

Michigan.    Defendant  contends  that  thto  was 

109N.W.— ei 


error.  It  contends  that  there  was  no  evi- 
dence warranting  the  conclusion  that  the 
principal  defendant  was  a  nonresident,  and 
it  also  contends  that  though  a  nonresident,  be 
was  entitled  to  the  exemption.  We  think  It 
clear  that  there  was  evidence  tending  to 
prove  that  the  principal  defendant  was  a  non- 
resident That  evidence  was  furnished  by 
plaintiff,  who  testified  that  Clowry  was  "In- 
debted to  her  •  •  •  for  board  and  lodg- 
ing furnished  •  •  •  prior  to  January  9, 
1906;  •  •  •  that  at  that  time  •  •  • 
he  left  her  house,  taking  all  of  his  clothes," 
etc.,  saying  "that  be  expected  to  leave  town 
and  accept  a  position  on  a  railroad  In  the 
West,"  and  that  she  (plaintiff)  has  not  seen 
him  since. 

There  remains  to  consider  this  question: 
Is  a  nonresident  entitled  to  the  benefit  of  the 
exemption?  That  question  cannot  be  regard- 
ed as  an  open  one  In  this  state.  It  was  de- 
cided In  McHugh  V.  Curtis,  48  Mich.  262,  12 
N.  W.  163,  that  the  exemptions  given  by  our 
laws  are  personal  privileges  which  cannot 
be  claimed  by  nonresidents  of  this  state.  The 
reasoning  in  that  opinion,  which  was  written 
by  Justice  Cooley,  Is  as  follows:  "States 
are  not  accustomed  to  give  exemptions  from 
the  laws  for  the  collection  of  debts  for  the 
benefit  of  persons  resident  In  other  Jurisdic- 
tions. The  exemptions  are  personal  priv- 
ileges, dependent  on  personal  or  family  cir- 
cumstances; and  if  one  who  posseases  them 
removes  to  a  foreign  state,  whereby  he  would 
acquire  under  Its  laws  privileges  more  or 
less  liberal  not  possessed  by  our  own  people, 
he  thereby  abandons  those  which  be  possessed 
before  so  far  as  they  were  local  in  their 
nature.  And,  If  exemption  privileges  are  not 
necessarily  local,  they  certainly  are  In  their 
reasons.  They  are  conferred  on  grounds  of 
state  policy,  to  add  to  the  comfort  and  encour- 
age the  industry  of  the  people,  and  every 
state  will  make  such  regulations  on  the  sub- 
ject as  Its  own  people  shall  deem  wisest  and 
best"  It  Is  true  that  the  exemption  denied 
in  McHugh  V.  Curtis  related  to  tangible  prop- 
erty, and  was  claimed  under  a  different  stat- 
ute than  that  Involved  in  this  suit,  but  these 
are  unimportant  distinctions.  Its  reasoning 
is  clearly  applicable  to  this  case.  The  case 
of  Pettit  V.  Booming  Company,  74  Mich.  214, 
41  N.  W.  900,  relied  upon  by  defendant.  Is 
clearly  Inapplicable.  There  It  was  held  that 
one  residing  In  this  state  supporting  a  family 
in  Canada  was  entitled  to  an  exemption  as  a 
householder  having  a  family.  The  exemption 
In  that  case  was  given  to  a  resident  of  this 
state,  and  not,  as  argued  by  defendant,  to 
bis  family  residing  elsewhere. 

We  conclude  that  there  was  no  error  shown 
In  the  record,  and  the  Judgment  should,  there- 
fore, be  affirmed. 
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HESS  T.  ESCANABA  WOODENWARE  CO. 
(Supreme  CJourt  of  Michigan.     Dec.  3,   1906.) 

Master  and  Servant— Dutt  to  Instbuct— 

Operation  of  AIachine. 

A  boy  17  years  old,  of  more  than  ordinary 
intelligence,  after  working  three  weeks  at  a 
slitting  machine  in  a  woodenware  factory,  the 
belts  of  which  machine  frequently  came  oS, 
necessitating  their  being  replaced,  after  which 
a  box  covering  had  to  be  placed  over  the  pulleys 
on  which  the  belts  ran,  was  injared  while  pat- 
ting on  the  covering,  his  hand,  which  he  pat 
on  the  bed  of  the  machine,  having  slipped  be- 
tween the  rollers.  The  machine  was  not  com- 
plicated, its  operation  was  simple,  and  its  dan- 
gers were  apparent  to  the  observation  of  one 
employed  as  he  had  been.  Held,  that  the  em- 
ployer was  not  negligent  in  not  instructing  him 
how  to  do  the  work  safely,  and  not  to  replace 
the  covering  while  the  machine  was  in  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |§  314-S1&] 

Error  to  Circuit  Court,  Delta  County ;  John 
W.  Stone,  Judge. 

Action  by  Frank  Hess,  by  Minnie  A.  Hess, 
his  next  friend,  against  the  Bscanaba  Wood- 
enware Company.  Judgment  for  defendant. 
Plaintiff  brings  error.    Afiirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

0.  D.  McEwen  (John  Cnmmiskey,  of  coun- 
sel), for  appellant  F.  D.  Mead  (Vilas,  Vilas 
&  Freeman,  of  counsel),  for  appellee. 

MOORE,  J.  This  action  was  brought  by 
plaintiff  to  reoover  damages  for  injuries  sus- 
tained by  him  while  engaged  in  feeding  and 
operating  a  slitting  machine  in  defendant's 
factory.  The  trial  Judge  directed  a  verdict 
In  favor  of  defendant  The  case  Is  brought 
here  by  writ  of  error. 

The  plaintiir  was  a  little  past  17  years  of 
age  when  he  commenced  work.  It  Is  claimed 
he  had  no  experience  in  working  in  or  about 
machinery  of  any  kind,  excepting  three  weeks 
that  be  had  worked  for  defendant  taking 
squares  from  the  slitting  machine  and  pla- 
cing them  on  the  drumsaw.  It  is  said  that 
while  plaintiff  worked  at  the  tail  end  of  this 
slitting  machine,  be  bad  never  noticed  or 
assisted  in  putting  on  the  belts  on  the  slit- 
ting machine,  during  the  three  weeks  of  bit 
employment  excepting  twice,  and  tfien  only 
to  push  over  a  lever  to  start  the  machine. 
We  quote  from  the  brief  of  appellant's  coun- 
sel :  "PlalntlflT's  case  is  predicated  upon  the 
theory  that  It  was  the  duty  of  the  defendant 


to  have  instructed  the  plaintiff  bow  to  do  tbe 
work  safely  on  account  of  bis  youth  and 
inexperience,  and  especially  to  have  instruct- 
ed him  not  to  replace  the  box  corerings  while 
the  machine  was  In  motion."  "The  belts  on 
this  machine  would  come  off  at  frequent 
intervals,  and  this  would  necessitate  their 
being  replaced,  and  the  replacing  of  the  box 
coverings.  If  the  box  coverings  had  been 
replaced  when  the  machine  was  not  In  mo- 
tion, there  would  have  been  no  danger  to 
plaintiff,  but  on  the  contrary,  plaintiff  waa 
recklessly  Instructed  by  defendant  to  re- 
place tbe  boxes  while  tbe  machine  was  In 
motion."  "On  the  day  of  the  Injury  the  belts 
had  come  off  the  machine  four  times.  Thai 
the  question  Is,  should  not  the  defendant 
have  Instructed  plalntlir  not  to  undertake 
to  replace  the  box  coverings  while  the  ma- 
chine was  in  motion,  or  might  the  defendant 
leave  the  plaintiff  to  learn  how  to  do  the 
work  from  experience  and  observation.  Inas- 
much as  the  danger  was  obvious  that  the 
baud  would  be  injured  If  caught  In  the 
rollers?  This,  our  court  has  said,  would  de- 
pend upon  the  character  of  the  wotit,  the 
opportunity  plaintiff  had  for  understanding 
how  to  do  it  safely,  and  Is  a  question  tor  the 
Jury.  Allen  v.  Jakd,  115  Mich.  486,  73  N. 
W.  655;  Erta  v.  Plerson,  130  Mich.  160,  89 
N.  W.  680."  The  machine  upon  which  plain- 
tiff was  working  was  driven  by  a  belt  which 
came  up  through  the  floor  and  passed  over 
pulleys  on  the  rigbt-band  side  of  tbe  ma- 
chine, which  pulleys  had  a  wooden  oover 
over  them  when  running.  When  putting  this 
cover  in  place  plaintiff  placed  his  hand  on 
the  bed  of  the  machine.  His  hand  slipped, 
passed  between  tbe  rollers  hnrtlng  bim  quite 
severely.  It  Is  conceded  plaintiff  bad  been 
at  work  upon  this  machine  for  three  weda. 
The  circuit  Judge  says  he  was  a  boy  of  more 
than  usual  Intelligence.  In  addition  to  the 
description  of  the  macblne  as  disclosed  by 
the  pleadings  and  the  testimony  of  tbe  wit- 
nesses, we  have  photographs  of  It  Tbe  tes- 
timony and  the  pictures  Indicate  very  clearly 
that  the  machine  was  not  a  complicated  one. 
The  method  of  operating  was  simple,  and  Its 
dangers  were  apparent  to  the  observation  of 
one  employed  as  plaintiff  had  been.  Instead 
of  tbe  case  coming  wltbln  those  cited  by 
counsel  for  appellant  we  think  the  trial 
Judge  was  right  In  holding  that  it  was  within 
Berlin  v.  Mersbon  &  Co.,  132  Mich.  18S.  93 
N.  W.  248,  and  the  many  cases  there  dted. 
Judgment  Is  affirmed. 
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BILLS  T.   iu   W.  STEVENS   CO. 
fSupreme   Court   of   Michigan.    Dec.   3,   1906.) 
3..  AppEAir— Assignment   of   Bbbob  — Sditi- 

CIENOt. 

Assignments  of  error  that  the  verdict  was 
not  warranted  by  the  evidence,  that  the  judg- 
ment was  not  warranted  by  the  evidence,  and 
t:hat  the  court  erred  in  rendering  the  judgment 
are  insufficient  and  cannot  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i|  2997,  8017,  3021, 
3025.] 

2.  Save— ExcKFTion  to  Ruijkos— Necbssitt. 

Where  no  exception  was  talccn  to  the  court's 
refusal  to  take  a  case  from  the  jury  and  direct 
a  rerdict,  the  ruling  is  not  reviewable, 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  1583.] 

3.  Saue. 

Where  no  exceptions  were  taken  to  the 
refusal  of  the  court  to  grant  a  motion  for  a 
new  trial,  the  ruling  is  not  reviewable, 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1759.] 

4.  Pbincipal  and  Aoeni^— Cokuibsions  or 
Agent— CoNTBAOT  or  Employment— Con- 
btbuction. 

A  contract  employing  an  agent  for  the  sale 
of  the  employer's  machinery  stipulnted  that  com- 
mission on  machinery  sales  should  be  payable 
as  the  notes,  securities,  or  other  proceeds  of 
sale  were  paid  in  money.  The  agent  sold  ma- 
chinery, and  received  as  part  payment  second- 
hand machinery,  which  the  employer  sold,  ac- 
cepting in  payment  an  engine,  valued  at  a 
specified  amount,  and  cash  and  securities.  Held, 
that  the  agent  was  entitled  to  recover  commis- 
sions on  the  price  for  which  the  employer  sold 
the  secondhand  machinery  as  fixed  by  the  value 
of  the  engine  and  securities  and  the  amount  of 
the  cash,  without  waiting  until  the  securities  had 
been  paid  and  the  engine  had  been  sold. 

Error  to  Circuit  Coart,  Shiawassee  Conn- 
ty;  Selden  S.  Miner,  Judge. 

Action  by  Seward  A.  Bills  against  the  A. 
W.  Stevens  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Plaintiff,  acting  under  an  agency  contract, 
sold  as  agent  for  the  defendant,  a  Wisconsin 
corporation,  machinery  of  the  value  of  $3,078, 
and  by  and  with  the  advice  and  consent  of 
the  state  agent  of  defendant  and  under  bis 
InstmctlonB  accepted  in  part  payment  second- 
band  machinery  at  a  value  of  $1,103.  The 
remainder  of  the  purchase  price  was  eviden- 
ced by  promissory  notes,  secured  by  a  chat- 
tel mortgage  upon  the  machinery  sold.  The 
machinery  sold  was  shipped  to  the  vendee 
in  charge  of  an  agent  of  defendant,  who  took 
from  the  vendee  the  notes  and  chattel  mort- 
gage and  the  secondhand  machinery.  None 
of  the  notes  were  paid,  the  mortgage  was 
foreclosed,  and  the  property  mortgaged  was 
agflin  recovered  by  defendant.  It  sold  the 
secondhand  machinery  for  $850.  accepting  In 
payment  for  It  an  engine  valued  nt  $300, 
cash  $.^75,  wltb  the  balance  well  secured.  It 
is  undisputed  that  some  time  after  the  origi- 
nal sale  plalnttfT  offered  to  accept  from  the 
defendant  $100  In  full  for  his   commlBSlon 


upon  that  ix)rtlon  of  tbe  selling  price  rep- 
resented by  the  secondhand  machinery,  pro- 
Tided  said  $100  sbould  be  paid  to  him  at 
once,  or  within  a  short  period  of  time.  A 
commission  certificate  for  $100  was  made  out 
and  sent  to  plaintiff,  but  it  was  made  pay- 
able when  the  first  note  given  upon  the 
original  sale  and  secured  by  tbe  chattel  mort- 
gage should  be  paid.  Whether  this  commis- 
sion certificate  was  accepted  by  tbe  plaintiff 
Is  matter  of  dispute;  defendant  asserting 
that  It  was  so  accepted,  and  plaintiff  that  be 
did  not  accept  It,  but  wrote  to  defendant,  re- 
fusing to  accept  It  as  it  was  drawn,  and 
demanding  a  certificate  for  tbe  contract  com- 
mission. Flaintlff  did  retain  the  certificate, 
and  some  two  years  later  produced  it  at  tbe 
trial  of  this  cause.  Tbe  agency  contract 
provides  for  an  agent's  commission  on  time 
sales,  not  exceeding  three  seasons,  of  25 
per  cent,  and  that  "commission  on  machin- 
ery sales  shall  be  payable  as  the  notes,  se- 
curities, or  other  proceeds  of  sales  are  fully 
paid  in  money.  •  •  •  It  is  agreed  that 
when  machines  are  sold  for  cash  the  com- 
mission shall  be  paid  In  cash,  and  when  sold 
on  time  the  commissions  on  each  sale  shall 
be  paid  from  the  collection  of  proceeds  pro 
rata  when  tbe  same  are  paid  in  full  as  above 
stated.  'As  evidence  of  tbe  amount  of  com- 
mission other  tlian  cash,  the  company  will 
Issue  and  deliver  a  nonnegotlable  certificate, 
payable  in  Marinette,  Wisconain,  setting  forth 
the  amount  contained  In  each  note  and  when 
such  note  is  due,  which  sliall  bear  tbe  same 
number  as  the  note.  *  *  *  No  commis- 
sion shall  be  earned  or  payable  on  orders 
not  filled,  or  on  goods  returned,  taken  back, 
foreclosed,  abandoned,  condemned,  or  bid  in 
by  tbe  company  upon  sale  on  execution,  at- 
tachment, or  foreclosure,  or  taken  by  tbe 
company  In  settlement  of  any  note,  notes,  or 
parts  thereof,  given  therefor." 

The  plaintiff  declared  upon  tbe  contract 
for  the  commission  earned  thereunder,  set- 
ting out  the  facts,  and  upon  the  common 
counts  in  assumpsit.  A  bill  of  tbe  particu- 
lars of  plaintiff's  demand  was  filed,  contain- 
ing, among  other  items,  tbe  following:  "To 
moneys  received  by  tbe  defendants  for  the 
plaintiff,  by  tbe  sale  of  one  Blrdsall  trac- 
tion engine,  No.  2,514,  being  the  engine  taken 
in  exchange  (by  tbe  plaintiff,  and  at  tbe  re- 
quest of  the  defendant)  for  tbe  machinery 
sold  to  Jullen  Miller,  $212.50."  The  plea 
was  tbe  general  Issue.  Tbe  cause  coming  on 
to  be  tried  before  tbe  court  and  a  jury,  two 
questions  of  fact  were  submitted  to  the  jury, 
via.:  First,  whether  or  not  plaintiff  bad 
agreed  to  accept  $100,  according  to  tbe  terms 
of  tbe  commission  certificate  sent  him.  In 
lieu  of  his  commission  upon  the  sale  by 
defendant  of  the  secondhand  machinery ;  sec- 
ond, whether  defendant  bad  sold  the  second- 
hand machinery  which  it  received  as  part 
payment  for  tbe  original  machinery  and  bad 
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received  money  therefor  or  securities  wtalcb 
It  accepted  as  money,  and  the  Jury  was  In- 
structed that,  if  It  found  for  the  plaintiff  on 
the  first  question  and  also  upon  the  second 
question,  they  were  to  return  a  verdict  for 
plainticr  In  substance  for  25  per  cent  of  the 
amount  for  which  the  secondhand  macliinery 
was  sold  by  defendant,  less  any  items  of  cost 
and  expense  which  by  the  terms  of  the  con- 
tract plaintiff  had  agreed  to  pay.  The  Jury 
returned  a  verdict  for  plaintiff  for  $212.  De- 
fendant was  granted  a  'stay  of  20  days  In 
wlilch  to  move  for  a  new  trial  or  settle  a 
bill  of  exceptions.  On  the  twenty-eighth  day 
a  motion  for  a  new  trial  was  made,  which 
the  court  declined  to  consider  and  denied,  not 
upon  the  merits,  but  because  not  made  in  due 
season.  Six  errors  are  assigned.  They  are: 
"(1)  The  verdict  of  the  Jury  was  not  war- 
ranted by  the  evidence.  (2)  The  Judgment  of 
the  court  was  not  warranted  by  the  evidence. 
(3)  The  court  erred  In  refusing  to  take  the 
case  from  the  Jury  and  grant  defendant's  mo- 
tion to  direct  a  verdict  for  the  defendant  at 
the  close  of  the  plaintiff's  testimony.  (4)  In 
rendering  a  Judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  (5)  In  charging, 
'But  if  you  find  that  the  defendant  sold  the 
machinery  which  he  received  as  part  payment 
for  the  original  machinery,  and  received  mon- 
ef  therefor,  or  securities  which  it  accepted  as 
money,  then  the  plaintiff  would  be  entitled  to 
recover  his  commission  on  the  amount  so  re- 
ceived by  the  company,'  and  to  what  the  court 
said  to  the  Jury  on  this  subject  (6)  Refus- 
ing to  grant  defendant's  motion  for  a  new 
trial.  And  for  the  errors  aforesaid,  the  de- 
fendant aays  the  Judgment  entered  hi  said 
cause  should  be  reversed  and  vacated." 

Argued  before  6BANT,  BLAIB,  MONT- 
OOMERT,  OSTRANDEB,  and  HOOKER,  JJ. 

T.  Rogers  Lyons,  for  appellant  Martin  Y. 
B.  Wlxom,  for  appellee. 

OSTBANDER,  J.  (after  stating  the  tacts). 
It  is  apparent  that  errors  assigned  as  Nos. 
1,  2.  and  4  are  badly  assigned  and  cannot  be 
considered.  No  exception  was  taken  to  the 
court's  refusal  to  take  the  case  from  the  Jury 
and  direct  a  verdict  for  the  defendant,  which 
fact  would  dispose  of  the  third  assignment ; 
but,  if  It  had  been  otherwise,  material  facts 
wwe  in  dispute  and  the  case  was  a  proper  one 
for  a  Jury.  No  exceptions  were  taken  to  the 
refusal  of  the  court  to  grant  defendant's  mo- 
tion for  a  new  trial,  for  which  reason  the  er- 
ror assigned  as  sixth  is  not  for  discussion. 

The  fifth  assignment  of  error  raises  the 
question  whether  under  the  contract,  properly 
construed,  a  sale  by  defendant  of  machinery 
wbtcb  it  bad  received  at  a  fixed  and  agreed 


price  in  exchange  and  part  payment  for  the 
original  machinery,  although  such  second  sale 
was  not  made  for  cash,  entitled  plaintiir  to 
recover  his  commission  as  upon  a  sale  for 
cash.  The  provisions  of  the  contract  which 
relate  to  this  subject  have  been  stated.  There 
is  no  express  provision  covering  the  question 
of  commissions  upon  sales  of  machinery  tak- 
en in  excliange  for  original  sales,  unless  it  is 
the  one  reading,  "Commission  on  machlnoy 
sales  shall  be  payable  as  the  notes,  securi- 
ties, or  other  proceeds  of  sale  are  fully  paid 
In  money."  Applying  this  provision  to  the 
facts  found  by  the  Jury,  we  are  of  opinion 
ttiat  the  charge  of  the  court  upon  the  subject 
was  favorable  to  the  defendant  since  It  limit- 
ed the  recovery  to  a  percentage  of  the  amount 
for  which  the  secondhand  machinery  waa  sold, 
and  made  it  depend,  also,  upon  the  fact  that 
the  company  received  upon  such  sale  money 
or  securities  which  It  accepted  as  money.  It 
cannot  be  said  there  was  no  evidence  ftom 
which  the  Jury  could  have  found  this  laat- 
mentloned  fact  The  construction  placed  up- 
on the  contract  by  counsel  for  the  defendant 
is  that,  as  defendant  has  collected  but  $375 
In  money  upon  the  sale  of  the  second-hand 
machinery,  plaintiff  waa  entitled  to  recover 
no  more  than  25  p&c  cent  of  this  sum,  and 
must  wait  before  recovering  any  further  sum 
until  defendant  has  realized  upon  the  securi- 
ties which  it  accepted  and  has  sold  for  cash, 
the  engine  which  It  took  in  the  second  ex- 
change. There  la  room  for  construing  the 
contract  to  mean  that  the  agent  Is  entitled  to 
no  commission  until  defendant  has  at  aome 
price  parted  with  the  property  which  It  re- 
ceived in  exchange  upon  the  original  sale; 
but,  having  sold  it  to  persons  of  Its  own  selec- 
tion upon  terms  fixed  by  itself  and  accepted 
at  such  sale  something  other  than  money,  it 
should  be  held  to  have  fixed  ther^y  the  baaia 
for  reckoning  the  agenfs  commission.  This 
construction  is  aided  by  the  fact  that  the  pro- 
visions of  the  contract  which  deny  to  the 
agent  all  commission  In  case  he  sells  machin- 
ery to  an  irresponsible  person,  or  to  a  person 
who  for  any  reason  cannot  be  forced  to  pay 
the  purchase  price,  seem  to  be  Intended  to  se- 
cure care  and  inquiry  upon  the  part  of  the 
agent  before  making  sales.  His  diligence  and 
good  Judgment  in  that  behalf  affect  his  com- 
mission. In  case  of  a  sale  of  the  machlnny 
taken  in  exchange  upon  an  original  sale,  no 
action  of  the  agent  Is  involved.  He  is  not  con- 
sulted, and  it  may  well  be  said  that  the  de- 
fendant in  making  such  second  sale.  In  fix- 
ing the  price  at  which  the  property  shall  be 
sold,  and  In  determining  the  method  of  pay- 
ment, has  also  determined  the  sum  upon 
which  the  agent's  commission  shall  be  paid. 
The  Judgment  la  affirmed. 
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8HAAF  et  al.  t.  BBADIiBT,  Auditor 
Qeneral,  et  al. 

(Supreme  Oourt  of  Michigan.    Dee.  8,   1908.) 

Judgment   —   Decbex   Aoainst   Lard   tob 

TaXRS— COIXATEBAi  ATTACK. 

The  fact  that  taxes,  for  which  land  waa 
•old  at  a  tax  sale,  had  been  paid,  did  not  render 
a  decree  arainst  such  land  for  taxes  subject 
to  collateral  attack  in  a  suit  by  the  owner  to 
restrain  ejectment  proceedings  by  the  purchaser 
at  a  sale  of  the  land,  under  the  decree,  where 
the  owner  bad  notice  of  the  sale,  and  took  no 
proceedings  to  have  it  set  aside  within  one  year. 

Appeal  from  Circuit  Court,  Sanilac  Coun- 
ty, la  Chancery;  Watson  Beach,  Judge. 

Bill  by  Robert  Shaaf  and  others  against 
James  B.  Bradley  and  others  to  restrain  the 
prosecution  of  an  ejectment  suit,  and  to 
quiet  title.  From  a  decree  for  complainants, 
defendants  appeal.    Reversed,  and  bill  dls- 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Albert  McClatchey,  tor  appellants.  F.  S. 
yiets,  for  appellees. 

HOOKlTR,  J.  There  Is  no  substantial  dis- 
pute about  the  facts  in  this  case.  They  are 
as  follows:  In  1858,  while  the  several  par- 
cels of  land  which  are  the  subject  of  this 
litigation  constituted  one  parcel,  owned  and 
occupied  by  Jarvls  Hurd,  a  tax  was  levied 
against  the  land.  Being  returned  delinquent, 
said  Hurd  caused  payment  to  the  Auditor 
General  of  one-half  of  the  tax,  which  pay- 
ment was  seasonable,  and  was  accepted  and 
entered  upon  the  books  of  the  department 
as  payment  and  satisfaction  for  the  undivid- 
ed one-half  of  the  land.  Upon  the  tax  sale 
the  remaining  one-half  was  ofTered  for  sale, 
when  Hurd's  agent  paid  to  the  county  treas- 
urer the  remaining  one-half  of  said  taxes, 
with  all  interest,  costs,  and  charges,  and  the 
same  was  entered  upon  the  books  of  the 
coimty  treasurer  and  the  Auditor  General's 
office,  and  it  appears  and  has  at  all  times 
since  appeared  therefrom  that  said  tax  was 
fully  paid.  Subsequent  taxes  have  all  been 
seasonably  paid. 

In  1885  an  undivided  half  Interest  in  the 
land  was  bid  in  to  the  state  at  the  annual 
tax  sale  for  that  year,  and  not  being  re- 
deemed was  held  as  state  tax  land  until 
November  7, 1899,  when  the  Auditor  General, 
acting  under  section  139  of  the  tax  law  (Laws 
1899,  p.  249,  No.  169),  canceled  the  sale,  for 
the  reason  that  the  law  of  1885  was  not  re- 
troactive, and  therefore  would  not  support 
such  sale.  He  thereafter  Included  an  un- 
divided half  of  these  lands  in  the  petition 
for  the  foreclosure  of  tax  Hens  of  1899  and 
prior  years  (see  section  139),  and  a  decree 
was  duly  entered  without  objection,  and  It 
was  again  bid  In  to  the  state,  at  the  annual 
tax  sale,  held  In  May,  1902,  and  on  June  9, 
1902^  It  was  sold  to  William  O'Connor,  trus- 


tee, who.  In  due  season,  received  a  deed  from 
the  Auditor  General  therefor,  as  is  usual 
in  such  cases.  Some  time  afterwards  the 
statutory  notice  was  served  by  O'Connor, 
trustee,  upon  the  persons  entitled  thereto, 
and  after  waiting  considerably  more  than 
the  statutory  period  an  action  of  ejectment 
was  commenced  by  him  to  recover  these 
lands.  The  bill  in  this  case  was  filed  to  re- 
strain the  prosecution  of  the  ejectment  case, 
and  to  quiet  the  title,  to  require  O'Connor 
to  execute  and  deliver  a  deed,  and  for  general 
relief.  Answers  were  filed  by  both  O'Con- 
nor and  the  Auditor  Goieral,  the  latter  of 
whom,  while  admitting  the  foregoing  facts. 
Justifies  his  omission  to  cancel  the  tax,  upon 
the  ground  that  he  bad  no  such  authority, 
when  applied  to,  more  than  six  months  hav- 
ing elapsed  after  the  filing  of  proof  of  service 
of  the  statutory  notice  with  the  clerk.  De- 
fendant O'Connor  appealed  from  a  decree 
against  him.  The  record  shows  that  the 
Auditor  General's  petition  asserted  a  lien 
based  upon  a  readvertlsed  tax.  A  decree 
followed,  and  sale  was  made  and  confirmed. 
This  Is  a  collateral  suit  which  can  only  be 
made  to  prevail,  by  attacking  the  validity  of 
the  decree.  The  record  shows  to  our  satis- 
faction that  the  decree  was  an  imjust  one, 
for  the  tax  bad  been  paid,  but  we  can  only 
so  determine  by  trying  a  question  of  fact 
that  might  have  been  tried  in  that  case,  and 
of  which  that  decree  was  conclusive.  This 
we  cannot  do,  such  decree  not  being  subject 
to  collateral  attack.  See  Kneeland  v.  Wood, 
117  Mich.  174,  75  N.  W.  461 ;  Peninsular  Bk. 
V.  Ward,  118  Mich.  87,  94,  76  N.  W.  161.  79 
N.  W.  911;  Wilkin  V.  Keith,  121  Mich.  70, 
79  N.  W.  887;  Haven  v.  Owen,  121  Mich. 
51,  79  N.  W.  938,  80  Am.  St  Rep.  477;  Gates 
V.  Johnson,  121  Mich.  664,  80  N.  W.  709; 
Blondln  v.  Griffin,  138  Mich.  647,  95  N.  W. 
739;  Rumsey  v.  Griffin,  188  Mich.  413,  101 
N.  W.  571 ;  Hoffman  v.  Land  Company  (Mich.) 
108  N.  W.  356.  We  held  in  Hayward  v. 
O'Connor  (Mich.)  108  N.  W.  866,  that  "when 
the  owner  of  land  has  notice — no  matter 
how  he  obtains  that  notice — ^that  his  land 
has  been  sold  for  taxes,  he  must.  If  he  de- 
sires to  have  the  sale  set  aside  by  the  cir- 
cuit court,  take  proceedings  within  one  year." 
Notwithstanding  the  hardship  of  this  case, 
we  cannot  set  aside  this  sale  without  over- 
ruling the  settled  law  of  the  state.  It  Is 
clear,  however,  that  the  Auditor  General,  If 
applied  to  seasonably,  should  have  canceled 
this  sale;  but  such  application  was  not  made, 
if  made  at  all,  until  the  period  of  six  months 
after  proof  of  the  service  of  the  statutory  no- 
tice had  elapeed.  In  view,  however,  of  the 
decision  In  the  cases  of  Jakobowski  v.  Audit- 
or General  (Mich.)  107  N.  W.  722,  and  O'Con- 
nor v.  Carpenter  (Mich.)  107  N.  W.  913,  we 
cannot  say  that  section  143  (Pub.  Acts  1901,  p. 
175.  No.  128)  precludes  cancellation  after  the 
expiration  of  six  months. 
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WItbont  passing  upon  the  qaeetlon  of 
whether  complainants  may  yet  obtain  relief, 
through  cancellation,  we  will  reverse  the  de- 
cree, and  dismiss  the  bill  without  costs  to 
either  party,  of  either  court,  and  without 
prejudice  to  other  remedies  which  complain- 
ant may  choose  to  seek. 


WEIGHT  T.  ST.  LOUIS  SUGAE  00. 
(Soprone  Court   of  Michigan.    Dec.   3,   1906.) 

1.  Corporations— Fbanchisb   Fee — Validity 
of  conteact  before  payment— estoppel. 

Under  Comp.  Laws  1897,  §  8574,  making 
void  the  contracts  of  a  corporation  which  has 
not  paid  a  franchise  fee  to  the  state,  the  general 
attorney  of  a  corporation  that  had  not  complied 
with  the  statute  could  not  estop  the  corpora- 
tion from  asserting  the  invalidity  of  a  contract 
made  with  him  before  the  tee  was  paid,  since, 
as  general  attorney,  it  must  be  presumed  that 
he  Knew  the  fee  had  not  been  paid  and  that, 
therefore,  the  contract  was  unlawful. 

2.  Same— LiABiLiTT  fob  Services  Performed 
Before  Incorpobation. 

A  corporation  was  not  liable  for  services 
performed  for  it  prior  to  its  organization  where 
the  employment  was  not  afterwards  ratified. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
VOL  12,  Corporations,  {{  1789,  1790.] 

3.  EviDKNCK  —  Admisbtonb  —  Statement   or 
Account— CoNCLusivENBaB. 

Where  plaintiff  rendered  an  itemized  state- 
ment to  defendant  for  his  services  and  It  was 
rejected,  he  could  prove  the  full  value  of  his 
services  even  if  the  sum  exceeded  the  amount 
of  the  statement  rendered. 

4.  Appeal  —  Beview  —  Conolitsiveness  of 
Finding. 

There  being  evidence  to  snstain  an  allow- 
ance made  by  the  trial  court  in  an  action  for 
personal  services,  It  will  not  be  disturbed  upon 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §  3070.] 

Error  to  Circuit  Court,  Gratiot  County; 
George  P.  Stone,  Judge. 

Action  by  James  K.  Wright  against  the 
St  Louis  Sugar  Company.  From  a  judgment 
for  plalntltr,  defendant  brings  error.  Modi- 
fled,  and  afllrmed. 

Argued  before  CAEPENTEE,  O.  J.,  and 
MONTOOMEEY,  OSTEANDBE,  HOOKEB 
and  MOOBB,  JJ. 

C.  W.  GIddlngs  and  Kelly  S.  Searl  (Dlek- 
ema  &  Kollen,  of  counsel),  for  appellant  T. 
W.  Whitney,  for  appellee. 

CAEPENTEE,  C.  J.  Plaintiff  Is  an  attor- 
ney and  brought  this  suit  to  recover  for  pro- 
fessional services  rendered  for  defendant 
In  the  lower  court,  the  suit  was  tried  without 
a  jury.  A  finding  of  facts  was  made,  and 
judgment  rendered  In  favor  of  the  plaintiff 
for  $240  and  interest  thereon  since  March 
1,  1003.  From  this  finding  It  appears  that 
among  the  Items  allowed  plaintiff  was  $90 
for  securing  options  for  the  site  of  defend- 
ant's manufactory,  and  $15  for  securing  an 
option  for  the  right  of  way  for  a  side  track. 


From  said  finding  and  accompanying  bill  of 
exertions,  it  appears  that  all  the  serrices  In 
securing  these  options — except  services  worth 
$10  for  securing  one  option — were  performed 
prior  to  the  organization  of  the  defendant 
corporation,  and  the  Important  question  for 
our  determination  Is  whether  or  not  deteoA- 
ant  Is  liable  for  such  services.  For  the  in- 
formation of  those  concerned  in  this  litiga- 
tion, we  say  that  In  making  the  foregoing 
statement,  we  fix  February  26,  1903,  as  the 
date  of  the  organization  of  the  defendant 
corporation.  This  was  the  date  of  the  first 
meeting  of  its  board  of  directors.  Defend- 
ant cannot  complain  because  no  later  date 
is  fixed,  for  It  asked  the  trial  court  to  take 
that  date  in  determining  its  liability  for 
these  services.  Plaintiff  cannot  complain  lie- 
cause  no  earlier  date  is  fixed,  for  this  Is  sev- 
eral days  earlier  than  the  articles  of  In- 
corporation were  acknowledged  and  filed.  In 
this  connection  it  Is  proper  to  say  tliat,  ex- 
cept for  the  position  of  defendant  above  stat- 
ed, we  would  be  forced  to  hold  that  all  con- 
tracts made  by  defendant  with  plalntUf  be- 
fore the  payment  to  the  state  of  the  fran- 
chise fee — and  this  we  must  presume  was 
not  paid  until  the  articles  of  incorporation 
were  filed — are  void.  .  Section  8674.  Comp. 
Laws  1897,  so  provides.  See,  also,  Bough  v. 
Breltung,  117  Mich.  4S,  76  N.  W.  147:  Hast- 
ings Industrial  Co.  v.  Moran  (Mich.)  107  N.  W. 
706.  In  making  this  statement  it  Is  not  our 
puri>ose  to  deny  that  a  corporation  naaking 
contracts  before  payment  of  the  franchise 
fee,  may  not  imder  any  circumstances  he 
estopped  from  asserting  the  Invalidity  of  such 
contracts.  What  we  decide  is  that  the  prind- 
ple  of  estoppel  cannot  be  Invoked  by  plain- 
tiff. He  was  the  general  attorney  of  defend- 
ant, and  It  must  be  presumed  that  he  knew 
that  the  franchise  fee  had  not  been  paid,  and 
therefore  that  the  contract  relied  upon  was 
unlav^ul. 

Plaintiff's  counsel  urge  that  the  allowances 
under  consideration  should  be  sustained  on 
the  ground  that  defendant  after  Its  organiza- 
tion ratified  plaintiff's  employment  Tbey 
cannot  be  sustained  on  that  ground.  They 
were  allowed,  not  because  of  such  ratiflca- 
tlon — ^for  there  is  no  finding  of  ratification — 
bnt  on  the  ground  that  defendant  was  "or- 
ganized and  doing  business  prior  to  Feb- 
ruary 26,  1002,  and  that  prior  to  that  date 
defendant  employed  the  plaintlflTs  profession- 
al services  In  procuring  options  for  Its  dte 
and  in  securing  right  of  way  for  a  railroad 
side  track."  Moreover,  It  is  not  clear  that 
the  evidence  warranted  a  finding  of  ratlflca- 
tlon.  I  am  inclined  to  think  that  that  evi- 
dence merely  shows  that  defendant  accepted 
and  received  the  benefit  of  plalntitTs  work. 
It  Is  doubtful  If  this  affords  evidence  of  rati- 
fication. See  St  John's  Mfg.  Co.  v.  Monger. 
106  Mich.  90,  64  N.  W.  3,  20  L.  B.  A.  63,  58 
Am.  St   E^.   468.    Deciding  this  Question. 
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then,  as  we  mnst,  upon  the  aBamnptlon  that 
defendant  did  not  ratify  the  cmitract  to  em- 
ploy plalntlfT,  we  are  forced  to  the  conclusion 
that  the  Items  nnder  consideration  should 
have  been  disallowed.  As  the  defendant  cor- 
poration was  not  In  existence  when  the 
services  were  performed.  It  Is  clear  that  It 
did  not  contract  to  pay  them  (see  opinion  of 
Justice  Grant  In  BulUran  t.  Detroit,  Ypsllantl 
&  Ann  Arbor  Ry.  Co.,  136  Mich.  661,  98  N. 
W.  756,  64  L.  B.  A.  873,  106  Am.  St  Rep. 
403;  see,  also.  Western  Screw  Co.  t.  Cons- 
ley,  72  111.  531),  and,  eren  If  It  did,  that 
contract,  as  heretofore  stated,  was  void  nnder 
section  8754,  Gomp.  Laws  1897. 

Defendant  contends  that  an  item  of  $60, 
allowed  plaintiff  for  a  retainer,  comes  with- 
in the  foregoing  principle.  This  contrition 
we  overrule.  We  cannot  say  that  this  Item 
was  not  Justly  chargeable  under  a  contract 
made   after   defendant's   Incorporation. 

It  Is  contended  that  the  amount  of  other 
It&na  should  be  reduced  because  they  were 


allowed  for  a  larger  amount  than  was  claim- 
ed by  plaintiff  In  an  Itemized  statement  pre- 
sented by  blm  to  defendant  before  suit  was 
commenced.  This  contention  Is  answered  by 
Romeyn  t.  Campau,  17  MlclL  327,  and  must 
be  overruled. 

Complaint  Is  made  that  the  court  made  ex- 
cessive allowance  for  other  Items.  It  Is  suffi- 
cient to  say  that  this  allowance  was  Justified 
by  the  evidence,  and  cannot  be  reviewed  by 
us.  Lamboreaux  v.  Crevellng,  103  Mich.  501, 
61  N.  W.  783. 

Judgment  was  entered  for  $249.  It  should 
have  been  $239  (that  was  the  amount  found 
due  plaintiff  by  the  trial  court).  This  error 
should  be  corrected. 

The  Judgment  should  also  be  modified  by 
deducting  $95  (the  aggregate  of  the  Items  Im- 
properly allowed),  and  as  so  modified  it 
should  be  affirmed. 

Defendant  will  recover  the  costs  of  this 
court,  and  plaintifl  the  costs  of  the  circuit 
court 
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GEIGER  T.   CAWLBT. 
(Supreme  Court  of  Michigan.    Dec.  3, 1906.) 

1.  DAIIAOSa— lilQXnDATED    DAICAOXS   OB    PKK- 
AITT— QUISTION  »0B  COUBT. 

Whether  an  amount  which  one  contracts  in 
writing  to  pay  if  he  violates  his  agreement  not 
to  engage  in  a  certain  buainesa,  ia  a  penalty  or 
liqui&ted  damages  is  a  question  of  law  for 
the  court  from  construction  of  the  writing,  and 
not  of  fact  for  the  jury  on  evidence  as  to  Intent 
of  the  parties. 

2.  Same— LiQxriDATED  Daicaoe& 

An  agreement  not  to  engage  in  a  certain 
business  in  a  certain  place  for  five  years,  the 
party  to  pay  ^SOO,  in  case  he  violates  Itis  agree- 
ment is  one  for  liquidated  damages. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  H  160,  166,  178.] 

3.  Contracts— Bbeach—Actino  as  Tbcstee. 

An  agreement  of  one  not  to  carry  on  a  cer^ 
tain  business  in  a  certain  place  for  a  certain 
time,  on  penalty  of  paying  a  ceitaln  sum,  is 
breached  by  his  carrying  it  on  as  trustee  of 
another. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {  1275.] 

4.  Sam»— "And"  Conbtbued  as  "Ob." 

One's  agreement  not  to  engage  in  the  sell- 
ing of  liardware,  furniture,  implements,  "and" 
wagons,  in  a  certain  place,  during  a  certain 
period,  is  breached  by  his  engaging  in  the  busi- 
ness of  selling  hardware  and  agricultural  im- 
plements;   "and"  being  construed  as  "or." 

5.  Damaqes  —  XjqtnDATED  Dauages  —  Pboot 
OF  Actual  DAUAaES. 

tiiquidated  damages  stipulated  for  by  a 
contract  in  case  of  its  breach  are  recoverable 
on  proof  of  the  breach,  without  proof  of  actual 
damages  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  183.] 

Error  to  Circuit  Court,  Mecosta  County; 
Lewis  O.  Palmer,  Judge. 

Action  by  James  E.  Geiger  against  Charles 
J.  Cawley.  Judgment  for  defendant  Plain- 
tiff brings  error.    Reversed. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

M.  Brown,  for  appellant  Cogger  &  Broom- 
fleld,  for  appellee- 


CARPENTER,  C.  J.  This  suit  was  tried 
In  the  lower  court  without  a  jury.  A  find- 
ing of  facts  was  made,  and  Judgment  ren- 
dered in  favor  of  defendant  for  the  sum  of 
$202.35.  The  material  facts — we  make  this 
statement  from  the  finding  of  the  lower 
court — are  as  follows:  Prior  to  May  11, 
1903,  the  plaintiff,  defendant  and  defendant's 
wife,  Elizabeth  Cawley,  were  copartners, 
carrying  on  a  general  hardware  business, 
selling  hardware,  buggies,  wagons,  furniture, 
and  farm  Implements  at  the  village  of  Barry- 
ton,  In  the  county  of  Mecosta,  In  this  state. 
On  said  11th  of  May,  plaintiff  purchased 
from  the  defendant  and  his  wife  their  inter- 
est In  the  business,  agreeing  to  pay  there- 
for the  sum:  ot  $2,402.94,  of  which  sum  the 


fSRXi-SS,  above  mentioned,  was  the  amount 
remaining  unpaid,  and  interest  thereon,  when 
the  suit  was  determined  in  the  lower  court 
As  a  part  of  the  transaction,  the  following 
written  agreement  was  made:  "Tbts  agree- 
ment made  this  eleventh  day  of  May.  1908, 
between  Charles  J.  Cawley  and  Elizabeth  A. 
Cawley,  of  the  first  part,  and  James  K.  Gei- 
ger, of  the  second  part  Said  parties  of  the 
first  part  agree  not  to  engage  in  the  selling  of 
hardware,  fnrnltnre,  implements,  baggies, 
and  wagons  In  Barryton,  Mecosta  eonnty, 
Michigan,  for  the  term  of  five  years.  In 
violation  of  this  agreement  the  said  parties 
of  the  first  part  agree  to  pay  to  the  party 
of  the  second  part  the  sum  of  two  hundred 
dollars;  and  it  is  further  agreed  that  C  J- 
Cawley  is  to  receive  a  commission  of  one- 
third  of  the  profits  on  all  wagons  and  bog- 
gles sold  by  him  and  a  fair  percentage  on  all 
other  implements  sold  by  hinr  for  the  said  J. 
E.  Geiger.  [Signed]  J.  E.  Geiger,  C  J.  Caw- 
ley." February  1,  1904,  one  Wilson,  a  former 
partner  and  a  rival  in  business  of  said  plain- 
tiff, executed  and  delivered  to  defendant  as 
trustee  a  trust  chattel  mortgage  to  secure 
creditors,  and  since  that  time  said  defendant 
as  such  trustee,  has  been  engaged  In  selling 
general  hardware  and  agricultural  Imple- 
ments In  the  Wilson  store  in  Barryton. 

Plaintiff  does  not  complain  of  the  allow- 
ance of  defendant's  claim.  He  does  com- 
plain of  the  disallowance  of  his  own.  In 
determining  whether  or  not  this  disallow- 
ance was  proper,  we  must  consider  several' 
questions : 

1.  Was  the  $200  which  the  plaintiff  promis- 
ed to  pay  defendant  stipulated  damages  or  a 
penally?  The  learned  trial  judge  decided 
that  it  was  a  penalty.  It  is  contended  that 
this  decision  is  Justified  by  testimony  brought 
out  by  an  examination  of  the  parties,  showing 
the  Intent  existing  in  their  minds  at  the  time 
the  contract  was  executed.  It  is  a  complete 
answer  to  this  contention  to  say  that  such 
testimony  could  not  be  used  in  determining  the 
question.  The  question  was  one  of  law  to 
be  determined  by  the  court  by  construing  the 
written  contract  and  not  one  of  fact  to  be  de- 
termined by  making  an  inquiry  into  the 
minds  of  the  parties.  That  the  obligation  of 
parties  to  a  written  contract  are  those,  and 
those  only,  contained  In  the  writhig,  and  that 
those  obligations  are  therefore  to  be  de- 
termined by  construing  the  writing  are  ele- 
mentary propositions  of  law.  To  deny  them 
and  be  consistent,  one  must  assert  that  It 
is  altogether  useless  to  make  a  written  con- 
tract, for  its  terms  would  be  qnlte  as  un- 
certain as  If  it  were  oral.  Determining  the 
question  by  construing  the  written  contract 
is  an  easy  undertaking,  because  the  case  Is 
indistinguishable  from  Jaqulth  ▼.  Hudson,  5 
Mich.  123,  where,  in  a  masterly  opinion  writ- 
ten by  Justice  Chrlstlancy,  this  court  de- 
cided that  a  promise  "not  to  engage  In  the 
mercantile    business    In    Trenton    •    •    • 
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for  tbe  Bpace  of  three  years  from  this  date 
upon  the  forfeiture  of  •  •  •  $1,000"  was 
a.  promise  to  pay  stipulated  damages. 

2.  Did  defendant  violate  his  contract?  It 
is  suggested  that  he  did  not  violate  it  for 
t:wo  reasons :  (a)  Because  he  is  carrying  on 
business  as  a  trustee;  (b)  because  the  busi- 
ness lo  which  defendant  engaged  Is  that  of 
selling  "hardware  and  agricultural  Imple- 
ments," and  not  that  of  selling  "liardware, 
furniture,  implements,  buggies,  and  wagons." 
We  do  not  think  that  the  circumstance  that 
the  defendant  engaged  In  business  as  trustee 
is  of  consequence.  His  agreement  "not  to  en- 
gage" In  such  business  Is  sufficiently  broad  to 
prevent  all  engagements  voluntarily  undertak- 
en. Had  defendant  desired  to  reserve  the 
right  to  carry  on  business  for  others,  he 
siiould  have  inserted  it  In  the  contract 
Tliough  he  Is  carrying  on  business  as  trustee, 
he  Is  nevertheless  acting  of  his  own  volition, 
and  It  is  to  be  presumed  that  he  manages  tbe 
business  according  to  his  own  Judgment 
The  consequences  may  be  quite  as  serious 
to  tbe  plaintiff  as  if  he  were  conducting  this 
business  as  his  own.  In  Finger  v.  Habn,  42 
N.  J.  Eq.  606, 8  Atl.  654,  it  was  held  that  a  cove- 
nant of  defendant  "that  he  will  *  •  •  not 
carry  on  a  retail  butcher  business  on  his  own 
account  or  operate  any  other  butcher  business" 
was  broken  by  Ills  carrying  on  such  business 
as  the  employ^  of  another.  The  court  say- 
ing: "In  common  sense  or  reason,  the  ol>- 
Ject  of  every  such  covenant  Is  to  get  rid  of 
tbe  competition  which  endangers  the  business 
of  the  purchasing  party  (the  plalntlfO;  to 
remove  beyond  reach  the  Influence  of  tbe 
render's  (defendant's)  popularity,  business 
Integrity,  knowledge,  or  skill,  and  to  make  It 
impcsslble  for  personal  Influence  and  friend- 
ly considerations,  arising  from  long-continued 
business  acquaintance,   exerting   themselves 


to  the  prejudice  of  such  purchaser."  We 
think  It  equally  clear  that  defendant  by  en- 
gaging In  the  business  of  selling  hardware 
and  agricultural  Implements,  violated  bis 
agreement  The  object  of  the  agreement  as 
heretofore  Indicated,  was  to  prevent  defend- 
ant competing  with  plaintiff  In'  the  business 
of  selling  hardware,  furniture.  Implements, 
buggies,  and  wagons.  The  agreement  should 
t)e  so  construed  as  to  accomplish  this  object 
So  construed.  It  obligated  defendant  to  re- 
frain from  selling  hardware,  furniture.  Im- 
plements, buggies,  or  wagons  In  competition 
with  plaintiff.  It  is  possibly  true  that  to 
reach  this  construction  we  read  the  word 
"and"  in  the  phrase  "hardware,  furniture.  Im- 
plements, buggies,  and  wagons"  as  if  It  were 
"or."  That  we  are  at  liberty  to  do,  in  order 
to  construe  the  agreement  in  accordance  with 
the  intention  of  the  parties.  Chicago,  Bur- 
lington &  Qulncy  R.  Co.  V.  Bartlett  120  111. 
603,  11  N.  E.  867. 

8.  It  is  contended  that  plaintiff  cannot  re- 
cover, because  he  did  not  prove  that  he  suf- 
fered any  actual  damages  in  consequence  of 
defendant's  violation  of  the  contract  by  en- 
gaging In  business.  We  answer  this  conten- 
tion by  saying  that  the  stipulation  of  dam- 
ages relieved  plaintiff  from  the  obligation  of 
introducing  such  proof. 

We  conclude,  therefore,  that  plaintiff's 
claim  for  tbe  $200  stipulated  damages  should 
be  allowed,  with  Interest  thereon  from  Feb- 
ruary 1,  1904.  This  amounted  (as  computed 
by  plaintiff)  to  $207.50,  March  29,  1905,  tbe 
date  of  the  trial  In  the  lower  court  From 
this  amount  should  be  deducted  tbe  $202.85, 
tbe  amount  owing  by  defendant  to  plaintiff 
March  29,  1905.  Plaintiff  Is  entiUed  to  a 
Judgment  for  the  balance,  with  interest  there- 
on from  that  date,  and  Is  also  entitled  to 
costs  of  both  courta. 
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HAAK  LUMBER  CO.  v.  CROTHBRS. 

(Supreme  Court  of  Michigan.    Dec.  S,  1906.) 

Husband    and    Win;— Cohveyahces— Com- 

BTBUCTION. 

A  husband  conveyed  his  land  by  warranty 
deed  to  secure  the  payment  of  money  borrowed. 
The  wife  joined  in  the  conveyance.  The  grantee 
reconveyed  by  quitclaim  deied  to  the  husband 
and  wife,  describing  them  as  such.  Held,  that 
the  quitclaim  deed  merely  released  the  mortgage 
created  by.  the  warranty  deed,  and  merged  the 
legal  title  and  the  equity  of  redemption  in  the 
husband,  and  did  not  create  an  estate  by  en- 
tireties. 

Error  to  Circuit  Court,  Cheboygan  County; 
Frank  Shepherd,  Judge. 

Action  by  the  Haak  Lumber  Company 
against  George  F.  Orotbers.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

James  E.  Holcomb  and  Emma,  bis  wife,  on 
July  3,  1901,  executed  and  delivered  to  plain- 
tiff a  deed  of  the  timber  on  certain  premises, 
containing  the  provision  that  "any  timber 
remaining  after  May  1,  1004,  shall  revert 
to  parties  of  the  first  part."  Said  Holcomb 
had,  in  April,  1900,  contracted  in  writing  to 
sell  this  land  and  other  lands  to  one  Archi- 
bald J.  McKllIop.  McKUlop  sold  the  timber 
to  plalntlfT,  receiving  the  pay  therefor,  and 
the  timber  deed  was  made  by  Holcomb  by 
mutual  consent;  be  having  at  the  time  title 
to  the  land.  Pursuant  to  said  contract,  on 
May  24,  1902,  the  administrator  of  said 
Holcomb  conveyed  the  premises  to  said  Mc- 
KUlop by  deed  dated  on  said  last-mentioned 
day.  October  16,  1902,  McKlUop  and  bis 
wife  conveyed  tbe  land  by  warranty  deed  to 
certain  persons  to  secure  payment  of  money 
borrowed;  the  deed  containing  the  recital: 
"This  deed  is  security  for  payment  of  three 
promissory  notes,  made  by  Archibald  Mc- 
KUlop and  Lizzie  McKIllop,  of  even  date 
thereof,  and  tbe  within  descriptions  are  to 
be  conveyed  to  them  if  said  notes  are  com- 
plied with."  And  on  December  15,  1902,  the 
said  grantees  reconveyed  by  a  quitclaim  deed 
to  said  McKUlop,  describing  the  grantees  as 
"Archibald  McICillop  and  Lizzie  McKIllop 
(husband  and  wife)."  February  18,  1904, 
McKIllop  and  bis  wife,  described  In  the  deed 
as  "husband  and  wife,  of  tbe  first  part," 
conveyed  the  land  to  defendant  Plaintiff 
cut  the  timber  on  tbe  land  before  May  1, 
1904;  but  none  of  It  was  removed  until 
after  that  date.  December  B,  1903,  agreeably 
with  an  oral  arrangement  before  then  made 
between  plaintiff  and  McKIllop,  said  McKIl- 
lop made  a  deed  to  plaintiff  of  the  timber  in 
question  in  which  it  was  recited:  "This 
deed  Is  given  for  tbe  purpose  of  extending 
the  time  for  removing  said  timber  which  Is 
now  held  by  party  of  second  part  by  virtue 
of  a  timber  deed  executed  by  James  E.  Hol- 
comb and  Emma  B.  Holcomb,  his  wife,  dated 
July  3,  1901."    In  terms,  this  deed  gave  until 


May  1,  190B,  to  remove  the  timber.  Ta.- 
deed  was  not  recorded  imtll  December  1:: 
1904.  The  wife  of  McBaUop,  tbougb  de- 
scribed as  a  grantee  In  the  deed,  did  net 
sign  It  Testimony  was  introdnced  tending 
to  prove  that  his  wife  refused  to  sign  tb» 
deed.  Tbe  testimony  also  tended  to  prcr? 
that  defendant  when  he  purchased  tbe  iaal 
had  notice  of  the  claims  and  rights  of  plali- 
tiflf.  The  defendant  refused  to  permit  plain 
tiff  to  remove  the  timber,  wberenpon.  h 
December,  1904,  this  action  was  began.  Xlii 
ber  valued  at  the  sum  of  $770.11  was  a^zei. 
Counsel  for  both  parties  asked  for  a  directs  J 
verdict  There  was  a  verdict  and  Jud.- 
ment  In  favor  of  plaintiff. 

Argued  before   GRANT,   BLAIR,    MOXT 
GOMBRY,  OSTRANDBR,  and  HOOKER,  JJ. 

C.  S.  RelUey,  for  appellant     Charles  P. 
Barghoorn,   for  appdlee. 

08TRANDER,  J.  (after  stating  the  facts- 
A  single  question  of  fact  was  submitted  to 
tbe  jury,  which  was  whether  defendant  ha>: 
sufficient  notice  of  the  claim  and  rights  of 
plaintiff.     The   case  for   defendant,    appel 
lant   is  based   upon   a   single   proposition, 
which  Ig  that  no  extension  of  time  in  whlcL 
to  remove  the  timber  was  given.    This  proi- 
osltlon  Is  in  turn  based  upon  the  contentioi 
that  McKIllop  and  bis  wife  were,  when  th- 
extension  was  given,  tenants  by   entlretie- 
of  the  land,  by  operation  of  tbe  deed  of  De- 
cember 15,  1902,  executed  to  retransfer  the 
title  which  had  been  conveyed  as  security 
for  repayment  of  tbe  loan.    The  argument 
made  Is  that  tbe  legal  effect  of  tbe  word; 
used  In  the  deed  in  question  Is  to  create  an 
estate  by  entireties,  which  effect  cannot  be 
changed  by  evidence  dehors  tbe  deed  itself. 
Counsel   for   tbe  appellant  relies   upon   the 
authority  of  Jacobs  ▼.  Miller,  50  Mich.  U'J. 
15   N.  W.  42,   and   MorrUl   v.   Morrill,   13a 
Mich.  112,  10  N.  W.  200.    In  Jacobs  y.  Miller 
tbe  action  was  ejectment    It  appeared  that 
the  land   in   question   was  conv^ed   by  a 
guardian's  deed,  authorized  by  a  decree  la 
chancery,  to  Leo  E.  Taufkirch  and  Margaret 
Taufkirch,  bis  wife,  their  heirs  and  assigns. 
Subsequent  to  the  death  of  said  Margaret, 
the   surviving   grantee  conveyed   the   entlrv 
estate  in  fee  simple  to  defendants  In  eject- 
ment   The  plaintiffs  were  the  heirs  at  law 
of  Margaret,  who  had  been  divorced  from 
their   father,   had   married   Taufkirch,   and 
had  lived  with  him  as  his  wife  until  her 
death.     Their  contention  was  that  In  fact 
tbe  second  marriage  of  their  mother  was 
illegal,  for  tbe  reason  that  the  husband  had, 
at  the  time  of  said  marriage,  a  living  wife; 
that  consequently  they  did  not  take  title  to 
the  land  in  question  by  entireties,  but  as 
tenants  in  common.     It  was  held  error  to 
allow  plaintiffs  to  contradict  the  prima  facie 
legal  operation  of  the  guardian's  deed,  under 
which  both  parties  claimed,  and  to  change 
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the  estate  from  that  which  the  terms  of  the 
deed  uneqnlTocally  marked  out  to  another  and 
wholly  different  estate,  not  within  the  mean- 
ing of  the  words  of  the  Instrument  The 
principle  applied  was  that  the  effect  dne  to 
the  plabi  words  of  a  deed  cannot  be  contra- 
dicted by  parties  or  their  privies  in  any  col- 
lateral matter  by  parol  evidence.  To  the 
same  effect  are  Morrill  v.  Morrill  and  many 
other  decided  cases. 

We  are  not  required  to  consider  what 
effect  would  be  given  to  the  deed  In  questlcm 
here,  If  it  had  been  made  by  pereons  ap- 
pearing to  own  the  title,  for  a  valuable  con- 
sideration, to  persons  neither  of  whom  had 
any  estate,  legal  or  equitable,  in  the  land,  and 
without  notice  of  plaintifTs  rights.  Mc- 
KlIIop  owned  the  land  when  he  conveyed  it 
as  secnrlty.  Mrs.  McKllIop  Joined  In  the 
deed  as  wife,  and  not  as  owner.  The  in- 
strument was  a  mortgage.  Cowles  v.  Marble, 
37  Mich.  158.  The  equity  of  redemption  re- 
maining In  McKlIlop  was  essentially  a  legal 
estate  in  the  land  (Oorham  v.  Arnold,  22 
Mlob.  247;  Hoffman  v.  Harrington,  33  Mich. 
892;  Batty  v.  Snook,  6  Mich.  231 ;  Camthers 
T.  Humphrey,  12  Mich.  270;  Hazeltine  ▼. 
Granger,  44  Mich.  D03,  7  N.  W.  74;  Wagai 


▼.  Stone,  36  Mich.  364),  and  could  be  con- 
veyed only  by  some  Instrmuent  In  writing 
(Rawdon  v.  Dodge,  40  Mich.  697).  The  effect 
of  the  quitclaim  deed  of  the  mortgagees  was 
to  release  the  mortgage  and  to  merge  the 
title  In  McKllIop.  It  appears,  therefore,  that 
the  deed  which,  it  la  claimed,  operated  by 
its  terms  to  create  an  estate  by  entireties 
In  defendant's  Immediate  grantors,  was  not 
made  by  one  who  bad,  or  who  appeared  to 
have,  the  entire  estate  In  the  lands.  To 
permit  this  fact,  appearing  In  the  chain  of 
defendant's  title,  to  be  relied  upon  by  plain- 
tiff to  establish  his  rights  derived  from  Mc- 
KllIop, Is  not  a  violation  of  the  rule  of  Jacobs 
V.  Miller.  The  bill  of  exceptions  contains  all 
of  the  testimony  given  upon  the  trial.  In 
my  opinion  It  conclusively  establishes  the 
fact  that  Mr.  McKlUop  executed  and  deliv- 
ered to  plaintiff  the  deed  extending  the  time 
for  removhig  the  timber.  It  Is  also  conclu- 
sively established  that  defendant  bought  with 
notice  of  plalntlfTs  claim  and  right.  It  was 
immaterial  whether  the  wife  of  McKllIop  did 
or  did  not  Join  In  the  deed  of  the  timber,  and 
the  circuit  Judge  should  have  directed  a  ver- 
dict for  the  plalnUff. 
The  Judgment  la  affirmed. 
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HAAK  T.  KEIiLOOG  et  aL 
(Sapreme  Court  of  Michigan.    Uee.  8,  1906.) 
L  Statutc  of   Frauds— Orioiral  or  Col- 

LATEBAI,      PbOVISB  —  BVIDXNOR  —  QURSTIOII 

IVR  JcRT— Sales. 

A  dealer  furnished  lumber  to  a  contractor 
for  use  in  a  building,  and  testified  that  the  own- 
er desired  him  to  furnish  additional  lumber  nec- 
essary to  complete  the  work,  that  the  owner 
agreed  to  pay  for  the  lumber  furnished  and  to 
be  furnished,  and  that  in  reliance  on  the  own- 
er's promise  the  dealer  continued  to  furnish  ma- 
terials until  the  building  was  completed.  The 
owner  denied  having  made  any  agreement. 
Held,  that  the  question  of  the  liability  of  the 
'    owner  was  for  the  jury. 

[Ed.  Note.— For  case*  in  noint,  aee  Cent  Dig. 
vol.  23,  Frauds,  Statute  of;  i  378.] 

2.  Costs— €o8T8  on  Wbii  or  Erro»— Aixow- 

ANCS. 

Where  the  court  on  its  motion  erroneously 
directed  a  verdict  for  a  party  who  did  not  re- 
quest the  submission  of  the  case  to  the  jury,  the 
adverse  party  was  entitled  to  costs  on  reversal 
on  a  writ  of  error. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
voU  13,  Costs,  a  900-907.1 

Error  to  Circuit  Court  Calhoun  Oounty; 
Joel  C.  Hopkins,  Judge. 

Action  by  Harry  K.  Haak  against  H.  W. 
Kellogg  and  another.  From  a  Judgment  for 
defendants,  plaintiff  brings  error.  Beversed, 
and  new  trial  ordered. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTBANDEB,  HOOKEft, 
and  MOORE,  JJ. 

James  L.  Powers,  for  appellant  D.  C. 
Salisbury,  for  appellees. 

MOORE,  J.  The  plaintiff  la  a  dealer  In 
lumber.  He  sued  defendants  to  recover  a 
balance  due  for  lumber  furnished  under  such 
circumstances  he  claims  made  defendants 
liable  to  pay  for  It  The  circuit  Judge  di- 
rected a  verdict  for  defendants.  The  case  Is 
brought  here  by  writ  of  error. 

A  number  of  assignments  of  error  are 
argued  by  counsel,  but  the  Important  ques- 
tion is  whether  the  case  should  have  been 
submitted  to  the  Jury.  The  record  discloses 
that  defendants  are  the  owners  of  certain 
real  estate;  that  In  the  fall  of  1903  they  let 
a  contract  to  George  Beckley  to  erect  a 
house  thereon.  The  plaintiff  furnished  some 
lumber  and  material  to  Mr.  Beckley,  for 
which  be  was  not  paid.  We  quote  now  from 
the  testimony  of  the  plaintiff:  "I  went  to 
Mr.  Beckley  and  asked  him  for  a  part  of 
this  money.  He  stated  that  he  could  not  get 
It  and  dilly-dallied  along  for  about  a  week. 
So  I  finally  told  Mr.  Beckley.  I  said,  'Now, 
Mr.  Beckley,  I  won't  furnish  any  more  lum- 
ber unless  I  know  where  my  money  Is 
coming  from.'  Then  we  went  to  see  Mr. 
Mike  Vernon,  the  real  estate  agent  I  found 
he  had  something  to  do  with  it  Well,  we 
finally  went  down  to  see  Mr.  Balnbow  at 
the  Duplex,  and  at  that  time  I  stated  Just 
the  cIrciLmstancefl,  that  I  was  dq>endlng  on 


this  money,  and  we  talked  twdc  and  font 
and  finally  I  told  Mr.  Balnbow  that  I  woolJ 
not  furnish  any  more  lumber  on  tbia  Job 
unless  there  was  some  definite  InformatiDa 
where  the  money  was  coming  from.  Weil 
he  said  then  that  he  did  not  hare  the  mowj. 
Thtti  I  said,  'Would  yon  give  me  yonr  note 
on  account  of  this  lumber  bill?  and  li£ 
stated  he  would.  And  this  same  time  be 
stated,  'Ton  are  not  to  look  to  Mr.  Beckl^ 
for  the  pay  for  this  lumber.'  He  said.  Too 
go  ahead  and  furnish  the  lumber,  and  I  will 
pay  for  It'  And  under  those  drcumstaneet 
I  went  to  work.  •  •  •  Mr.  North:  I 
move  to  strike  out  the  testimony  Just  as 
to  his  oral  statement  to  let  him  luiTe  the 
lumber,  and  that  ha  would  pay  for  It  I: 
Is  not  responsive,  and  It  Is  Incompetent 
testimony  within  the  meaning  of  the  atatute 
of  frauds.  The  Court:  It  may  be  stricken 
out  as  unresponsive  Mr.  Powers:  Kxceih 
tlon.  *  •  •  After  I  had  that  conTeraation 
with  Mr.  Beckley  and  after  the  hoinae  was 
Inclosed  as  agreed  upon,  I  had  a  oonvem- 
tlon  with  him  about  the  paymoit  of  the 
money.  He  did  not  pay  me  for  the  lumber 
at  that  time.  After  that  Mr.  Beckley  and 
I  went  to  the  Duplex  and  called  Mr.  Balnbow 
out  and  I  Just  told  him  the  drcumstancea, 
how  the  matter  stood,  and  Mr.  Rainbow 
stated  then  and  there,  ta  the  presence  of 
Mr.  Beckley,  to  let  blm  have  lumber  to 
finish  the  Job.  He  wanted  to  have  the  job 
finished,  and  that  he  would  pay  for  It  and  be 
gave  me  a  note  for  $200,  which  I  took  over 
to  the  Merchants'  Savings  Bank  and  had 
discounted.  The  note  was  given  on  the  3d 
day  of  October,  1903,  and  was  paid  on  tlie 
16th  of  October,  1903."  There  was  other 
testimony  of  like  character  offered  upon  the 
part  of  the  plaintiff. 

"Die  defendant  Rainbow  denied  bovlng 
made  any  such  agreement  The  defendants 
claim  the  lumber  was  sold  to  Mr.  Beckley. 
and  no  one  else;  that  it  was  charged  to  him; 
that  plaintiff's  conduct  afterwards  should 
estop  him  from  making  any  different  claim. 
They  further  claim  that  taking  plaIntlff*B 
testimony  as  true  the  agreement  was  with- 
in the  statute  of  frauds,  and  could  not  be  en- 
forced because  not  in  writing. 

For  the  purposes  of  this  case,  we  must  as- 
sume the  testimony  offered  by  the  plaintiff 
to  be  true.  The  situation,  then,  was  that 
plaintiff  had  furnished  material  to  Mr.  Beck- 
ley which  was  put  into  a  house  belong^lng 
to  defendants,  for  which.  If  he  pursued  the 
proper  course,  he  could  enf(^ce  a  lien  against 
the  property.  It  Is  claimed  that  It  was 
stated  by  one  of  the  defendants  that  they 
wanted  the  Job  finished;  that  they  agreed 
to  pay  for  the  lumber  then  furnished,  and  to 
be  furnished,  and  that  plaintiff  was  not  to 
look  to  Mr.  Beckley  for  the  pay  for  this 
lumber,  but  to  them,  and  that  as  part  of 
this  agreement  one  of  the  defendants  gave 
him  a  short-time  note  for  1200;  tiaat  relylnf 


Digitized  by 


Google 


Micb.) 


HAAS  T.  EBLLOGO. 


1069 


upon  the  atrreement  he  continued  to  fnr- 
nish  Inmber  and  materials  until  the  building 
was  completed.  Gibbs  t.  Blanchard,  16 
Mich.  202;  Potter  v.  Brown.  85  Mich.  274, 
and  the  cases  cited  In  the  note.  Mctiaughlln 
T.  Anstin,  104  Mich.  489,  62  N.  W.  719,  and 
Wensel  t.  Johnston,  112  Mich.  243,  70  N.  W. 
640,  sustain  the  proposition  that  under  the 
testimony  offered  upoq  the  part  of  the  plain- 
tiff the  case  should  have  been  submitted  to 
the  }ai7. 


Oounsel  say  that  as  the  Judge  directed 
tiie  verdict  upon  his  own  motion,  they  should 
not  be  required  to  pay  costa  We  have  no 
doubt.  If  counsel  had  said  to  the  Judge  they 
preferred  the  case  should  be  submitted  to  the 
Jury,  that  be  would  have  done  so.  They 
made  no  such  suggestion,  and  plaintiff  has 
beeu  compelled  to  bring  his  case  here,  and 
should  recover  costs. 

Judgment  Is  reversed  and  new  trial  or- 
dered. 
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STATE  T.  YATES  et  aL 
(Supreme  Court  of  Minnesota.    Dec.  14,  1906.) 

1.  GsiuiwAL  Law— iKBTBUcnoHB— Rcvixw  or 

EVIDERCC. 

It  is  error  for  a  trial  court  in  a  criminal 
prosecution  to  review,  in  its  instructions  to  the 
jury,  in  an  argumentative  manner,  the  evidence 
before  them  for  consideration,  or  to  single  out 
and  give  undue  prominence  to  the  testimony  of 
particular  witnesses  sworn  on  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  1959,  1989-1971.] 

2,  Abson— Etidsrck— iNSTsucnoNs. 

In  a  prosecution  for  arson,  defendant's  sab- 
stantial  rights  are  held  to  have  been  violated  in 
three  respects:  (a)  In  the  refusal  of  the  court 
to  Btrilte  from  the  record  certain  incompetent 
prejudicial  testimony  introduced  by  the  state; 
(b)  in  the  action  of  the  court,  in  its  instruc- 
tions to  the  jury,  in  singling  out  and  giving 
ujidue  prominence  to  the  testimony  of  partica- 
lar  witnesses ;  and  (c)  in  the  argumentative  char- 
acter of  the  court'^s  charge  as  a  whole. 

iEd.  Note.— For  cases  in  iraint,  see  Cent  Dig. 
.  15,  Criminal  Law,  I  3l41:  vol.  14,  Cent. 
Dig.  Criminal  Law,  {{  1961,  1968,  1969,  1994.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  H«nnepin 
County ;  John  Day  Smith,  Judige. 

Emma  Yates  and  others  were  Indicted  for 
arson,  and  Yates  and  Anderson  were  con- 
victed, and  move  for  a  new  trial.  From  an 
order  d«iylng  the  motion  of  Yates,  she  ap- 
peals.   Reversed,  and  new  trial  granted. 

Hall  &  KolUner,  for  appellant  Edward  T. 
Young,  Atty.  Gen.,  Al.  J.  Smith,  County  Atty., 
and  John  F.  Dabl,  Asst  County  Atty.,  (or 
the  State. 


BROWN,  3.  Emma  Yates,  Emma  Ander- 
son, and  one  Erwln  A.  Perry  were  jointly 
indicted,  charged  with  the  crime  of  arson 
in  the  first  degree.  Yates  and  Anderson 
were  tried  together  In  the  court  below,  and 
a  verdict  of  guilty  returned  as  to  both.  Each 
made  a  motion  for  a  new  trial,  and  this  ap- 
peal Is  from  an  order  denying  the  motion  of 
Mrs.  Yates.  The  court  granted  the  motion  of 
Mrs.  Anderson. 

The  facts  In  the  case,  briefly  stated,  are  as 
follows:  Defendants  Yates  and  Anderson 
were,  on  November  23,  1906,  and  for  some 
time  immediately  prior  thereto,  the  owners 
of  and  conducting  a  small  grocery  store  In 
the  city  of  Minneapolis,  which  was  on  that 
day  nearly  consumed  by  fire.  Circumstances 
pointed  to  the  conclusion  that  the  fire  was 
purposely  started,  and  suspicion  was  directed 
to  the  owners,  Yates  and  Anderson.  Subse- 
quent Investigation  connected  defendant  Per- 
ry with  Its  origin,  and  he  finally  disclosed  to 
the  authorities  all  the  facts  with  reference  to 
It  He  related  to  them,  and  testified  upon 
the  witness  stand,  among  other  things,  that 
be  started  the  fire  at  the  instigation  of  the 
two  women;  that  he  had  been  acquainted 
with  both  women  for  some  time,  particularly 
with  Mrs.  Yates ;  that  they  came  to  him  with 


the  story  that  they  were  unable  to  meet  tbeir 
bills,  and  that  It  was  necessary  to  btun  the 
stock  of  goods  in  order  to  obtain  an  insnr- 
ance  of  $800;  that  be  agreed  wltb  them  to 
bum  the  property,  and,  am  a  prellmlnair  to 
the  commission  of  the  act,   coiiBtnicted  a 
contrivance    made   up    of    Inflammable    ma- 
terial saturated  with  gasoline  and  kaxMene 
otl,  completely  inclosed,  and  with  two  candles 
on  the  inside.    The  Intention  was  to  light  the 
candles  and  leave  the  store,  in  tbe  expeetK- 
tlon  that  they  would  later  on  Ignite  tbe  ma- 
chine in  which  they  were  placed,   and  the 
fire  would  follow.     Perry  and  both  'womeo 
were  at  the  store  about  9  o'clock  in  the  evoi- 
Ing  of  the  day  in  question,  and  all  arrange- 
ments were  then  made   to   carry   out   the 
scheme.    They  Intended  to  light  tbe  candle^ 
when  all  were  there,  but  observing  a  police- 
man on  the  opposite  side  of  the  street,  tbey 
changed  their  mind  and  left  the  store  together 
for  their  homes.     Perry,  however,   returned 
soon,  entered  the  building  and  struck  a  matdi 
for  the  purpose  of  igniting  the  candles.     An 
explosion    immediately    occurred,    tbe    room 
having,  from  the  time  of  their  departure  to 
his  return,  become  filled  with  gas  from  tbe 
oil  and  gasolene  with  which  the  parties  bad 
saturated  the  "fire  machine"  and  other  ar- 
ticles in  the  room.  He  was  badly  Injured  and 
was  taken  to  the  hospital.    It  was  there  that 
his  conscience  smote  him  and  he  disclosed 
ail  these  facts  to  the  ofllcers.    Both  women 
contradicted  his  testimony  and  stoutly  denied 
any  complicity  or  connection  with  blm  in  re- 
spect to  a  plot  to  bum  the  building;  and  It 
was  insisted  in  their  behalf,  in  the  court  be- 
low and  again  in  this  court,  that  Perry  acted 
In  the  matter  on  his  own  volition  and  for 
purposes  of  revenge  for  some  slight  to  which, 
it  is  claimed,  Mrs.  Yates  had  subjected  him. 
The  state  relied  largely  for  conviction  on  the 
testimony  of  Perry,   and,   as  he  was   a  co- 
conspirator   with   the    two    women,    accord- 
ing to  his  own  testimony,  conviction   could 
not  be  had  upon  his  uncorroborated  testimony. 
The  court  below  granted  the  motion  of  Mra 
Anderson  for  a  new  trial  on  the  ground  that 
the  corroborative  evidence,  as  to  her,  was  In- 
sufficient 

In  the  view  we  take  of  the  case.  It  Is  un- 
necessary to  determine  whether  Perry  was 
sufficiently  corroborated  to  justify  the  con- 
viction of  Mrs.  Yates.  Whether  she  be  guilty 
or  not  depends  upon  whether  she  or  Perty 
testified  falsely.  But,  whatever  the  fact  may 
be,  a  question  we  do  not  determine.  It  Is 
clear  that  for  certain  errors  committed  on 
the  trial,  she  is  entitled  to  a  new  trial,  for 
her  substantial  rights  were  thereby  so  far 
invaded  that  we  are  unable  to  say  that  they 
were  not  prejudicial.  To  these  we  make 
a  brief  reference.  During  the  course  of  the 
trial,  one  Babcock  was  called  as  a  witness 
on  the  part  of  the  state.  He  was  apparently 
unfriendly  and  hostile  to  Mrs.  Yates.  He  tes- 
tified to  his  acquaintance  with  her  and  re- 


Digitized  by 


Google 


MlnnO 


BTATB  T.  YATES. 


1071 


lated  a  conversation  had  with  her  relative 
to  some  goods  he  had  bought  of  her  vrhlle 
she  was  In  business  on  Henn«pin  avenue, 
and   which  he  bad  moved  to  hla  home  on 
Charles  street    The  question  was  asked  him 
whether  Mrs.  Tates  at  that  time,  which  was 
about   a  year  prior  to  the  transaction   In 
question,  said  anything  to  him  about  those 
goods.     The  question  was  objected  to  as  Ir- 
relevant and  Immatwlal,  as  referring  to  a 
transaction  not  connected  with  the  matters 
<-harged  in  the  indictment.     The  objection 
was  overruled,  to  which  defendant  excepted, 
whereupon  the  witness  answered :    "She  said 
to  me :     'Why  don't  you  get  everything  you 
have  got  here  Insured  for  $800  or  $1,000  and  In 
four  or  five  days  after  you  get  the  Insurance 
nil   light  set  them  afire?     I   was  thunder- 
Fitruck  never  so  much  so  in  my  life.    It  was 
the  first  intimation  I  had  ever  had  of  any- 
thing  like  that  from  that  woman  at  all,  and 
I  said:    'Emma,  for  God's  sake;  the  Idea  of 
burning  that  property  and  Mr.  Moffet's  house 
here !'    I  walked  out  of  the  room  and  down- 
stairs  In   disgust"     Counsel   for  defendant 
promptly  moved  to  strike  out  the  answer  as 
Irrelevant  and  Immaterial,  but  the  court  de- 
nied  the  motion.     In   this  the  court  was 
clearly  in  error;  the  evid^ice  was  wholly 
irrelevant  to  the  matters  In  Issue  under  the 
iudlctment,  and  highly  prejudicial  to  the  de- 
fendant   It  not  only  tended  to  characterize 
Iter  as  an  Incendiary,  willing  to  burn  proper- 
ty for  the  purpose  of  procuring  the  Insurance 
thereon,  but  reflected  upon  her  general  char- 
acter  as   a    law-abiding  citizen,   which   the 
Htate,  of  course,  had  no  right  to  Impeach  at 
that  time.    It  Is  insisted  on  the  part  of  the 
state,  while  practically  conceding  that  the 
ruling  of  the  court  was  error,  that  It  was 
without  prejudice,  because  later  on  during 
the  trial  the  court  of  its  own  motion  struck 
the  testimony  out    The  evidence  was  of  such 
A  character  that  it  may  be  doubted  seriously 
whether  the  impression  created  In  the  minds 
of  the  jury  was  removed  or  eliminated  by 
.the  action  of  the  court  in  striking  It  out 
Wells  V.  Moses,  87  Minn.  432,  02  N.  W.  334. 
The  poison  was  injected  into  the  case  at  the 
time  the  testimony  was  given,  and,  having 
received  at  least  the  temporary  sanction  and 
approval  of  the  court.  It  naturally  created  a 
strong  feeling  adverse  to  defendant    Again, 
the  importance  of  the  fact  which  this  evi- 
dence tended  to  establish  was  emphasized  in 
the  court's  Instructions  to  the  Jury,  and  nec- 
essarily confirmed  whatever  impression  tbey 
might  have  formed  therefrom.     When  the 
court  came  to  instruct  the  Jury,  It  referred  to 
this  item  of  evidence,  and  said  that  the  wit- 
ness Babcock  had  testified  that,  while  Mrs. 
Yates  was  living  In  the  Midway  district  at 
tbe  home   of  Babcock,    she   spoke   to   him 
about  having  certain  property  Insured  and 
then  burning  It  to  get  the  Insurance.    The 
court  stated  to  the  Jury  that  the  evidence 
had  been  stricken  from  the  record  and  should 


not  be  taken,  into  consideration  In  deter- 
mining the  merits  of  the  case,  but  coupled 
therewith,  the  court  further  said  that  strik- 
ing the  evidence  from  the  record  did  not 
affect  the  testimony  of  tbe  witness  Perry 
who  had  related  to  the  jury  the  same  subject- 
matter.  It  is  true  that  the  witness  Perry 
had  testified  to  substantially  tbe  same  thing 
88  witness  Babcock,  but  It  was  equally  Irrele- 
vant and  prejudicial,  and,  though  it  got  In- 
to the  case  without  objection,  the  court  should 
not.  In  reminding  tbe  Jury  of  tbe  fact  that  it 
had  struck  out  tbe  testimony  of  Babcock 
for  the  reason  of  Its  Incompetency,  have  said 
to  them  In  effect  that  the  evidence  of  Perry 
established  the  same  fact.  It  Is  true,  there 
was  no  exception  to  the  charge  of  the  court 
respecting  the  testimony  of  Perry  on  this  sub- 
ject, and  we  refer  to  It  only  for  the  reason 
that  It  tends  to  show  that  tbe  prejudice  aris- 
ing from  tbe  error  In  refusing  to  strike  out 
the  testimony  of  Babcock  at  the  time  It  was 
given  was  not  wholly  removed  by  the  subse- 
quent action  of  the  court 

If  this  were  the  only  error  presented  by 
the  record,  and  the  guilt  of  defendant  was 
beyond  doubt,  the  order  denying  a  new  trial 
would  probably  be  aflSrmed  on  tbe  theory  that 
It  standing  alone,  was  not  sufilciently  preju- 
dicial to  ber  substantial  rights.  But  a  con- 
sideration of  that  error,  in  connection  with 
certain  assignments  respecting  the  charge  of 
the  court  to  the  Jury,  leads  to  the  conclusion 
that  defendant  was  not  given  such  a  trial 
as  the  Constitution  and  laws  of  the  state 
guaranty  to  her.  She  was  entitled  to  have 
the  question  of  her  guilt  or  innocence  deter- 
mined by  the  Jury  from  competent  legal  evi- 
dence, uninfluenced  by  extraneous  Irrelevant 
matters,  guided  by  appropriate  rales  of  law 
laid  down  by  Impartial  Instructions.  This 
right  we  conclude  was  not  afforded  her.  The 
charge  of  the  court  was  somewhat  lengthy, 
and,  in  addition  to  stating  the  general  rules 
of  law  applicable  to  the  case,  the  court  re- 
viewed at  some  length  the  testimony  before 
the  Jury,  but  In  such  a  way  as  to  subject  the 
charge  as  a  whole  to  the  characterization  that 
It  was  extremely  argumentative,  as  well  as 
objectionable  in  the  respect  that  particular 
witnesses  sworn  by  the  state  were  singled  out 
and  the  Jury  specially  enjoined  to  conoider 
their  testimony  in  connection  with  tbe  other 
evidence,  thus  giving  undue  prominence  to 
parts  of  the  evidence  In  the  case.  In  doing 
this  the  court  unconsciously  limited  its  spe- 
cial references  to  particular  witnesses  to  those 
sworn  by  the  state,  and,  though  It  repeated- 
ly admonished  the  Jury  of  Its  duty  to  consider 
fully  and  fairly  all  the  evidence  before  them. 
It  necessarily  Impressed  them  with  the  view 
that  the  witnesses  specially  referred  to  had 
givoi  testimony  of  exceptional  and  decisive 
importance.  This  was  error  within  all  the 
authorities.  Blasbfleld  on  Instructions,  f 
109;  Harriott  v.  Holmes,  77  Minn.  24.'>,  79 
M.  W.  1003;  State  v.  Hoy,  83  Minn.  280,  80 
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M.  W.  96;  Ooodfane  Warehouse  Co.  t.  Davis, 
81  Minn.  210,  83  N.  W.  631 :  2  Current  Law 
470.  The  court,  alao.  In  Ita  InstractlonB,  took 
up  the  argument  of  counsel  for  defendant, 
made  before  the  jury,  reviewing  and  refuting 
in  many  respects  his  contentions  and  theories 
of  the  case.  The  instructions  In  this  respect 
are  clearly  objectionable  as  argumentative, 
and  tended  to  disclose  to  the  Jury  the  atti- 
tude or  opinion  of  the  court  upon  the  guilt 
or  Innocence  of  defendant  While  the  court 
has  the  right,  under  our  practice,  to  review 
the  evidence  in  a  criminal  case  In  Its  charge 
to  the  Jury,  Instructions  In  this  respect  should 
be  general,  to  the  end  that  all  the  facta  may 
be  laid  before  the  Jury  Impartially,  and  their 
minds  not  confused  or  led  to  a  particular  re- 
sult, either  by  singling  out  and  emphasizing 
parts  of  the  testimony,  or  by  laying  special 
stress  upon  parflcular  contentions  or  theories. 
We  had  occasion  to  refer  to  the  subject  In  the 
case  of  Johnson  v.  Walsh,  S3  Minn.  74,  85 
N.  W.  910.  While  that  was  a  civil  case,  we 
held  that  the  practice  of  the  trial  court  In 
Its  Instructions  to  the  Jury  of  attempting  to 
refute  arguments  of  counsel  was  not  to  be 
commended ;  that  the  full  duly  of  the  court  In 
any  case  was  performed  when  the  leading 
facts  and  contentions  of  the  respective  par- 
ties were  stated  to  the  Jury,  together  with 
such  rules  and  principles  of  law  as  were 
necessary  to  guide  them  In  their  delibera- 
tions. This  rule  applies  with  greater  force 
to  a  criminal  prosecution,  where  the  defend- 
ant has  the  constitutional  right  to  have  the 


facta  In  Issue  determined  hf  the  Jury  nais- 
fluenced  by  opinions  from  the  bench.  V« 
are  not  to  be  understood  as  saying  that  ^ 
learned  trial  court  Intentionally  dladooed  ':s 
view  of  the  facts  to  the  Jury  in  tiie  case  v 
bar,  but  a  reading  of  the  cbargs  aa  ■.  wbc> 
leaves  the  Impression  that  the  Jury  mar 
have  understood  that  the  oonrt  vras  on  tb* 
state's  side  of  the  case.  Of  conrse,  the  co:::: 
may,  In  both  dvll  and  criminal  cases,  cotiv 
errors  or  misstatements  of  fact  made  tr 
counsel  In  their  argura»its  to  the  Jiirr.  be 
an  attempted  refutation  of  condnsions  or 
theories  which  are  based  by  connsel  upon  ta- 
tlmony  properly  before  the  Jnty  Is  not  pR- 
mlsslble.  The  court,  when  that  is  Its  rcr- 
pose,  necessarily  assumes  the  position  of  u 
advocate,  its  Instructions  are  argiunentadr* 
and  consequently  objectionable,  and  the  vra 
Is  not  cured  or  overcome  by  the  further  ta- 
structlon  that  the  Jury  are  the  sole  judas 
of  the  weight  and  effect  to  be  given  the  eti- 
dence.  Blashfleld,  Instructions,  49 ;  People  t. 
Lyons,  48  Mich.  78,  13  N.  W.  365;  TerrltofT 
V.  O'Hare,  1  N.  D.  SO,  44  N.  W.  1003;  Statt 
V.  Dick,  60  N.  C.  440,  86  Am.  Dec.  439 ;  People 
V.  Chew  Sing  Wing,  88  Cal.  26S.  25  Pac 
1099;  People  v.  Klndleberger,  100  CaL  361, 
84  Pac.  852. 

It  Is  unnecessary  to  consider  the  otber  at- 
slgnmentB  of  error.  What  has  been  said  dlf- 
poses  of  the  case  and  results  In  a  reversal 
of  the  order  denying  the  appellant  a  ne« 
trial. 

Ordar  reversed,  and  new  trial  sranted. 
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VBTTB  ▼.  BYINGTON,  Judge. 
(Supreme  C!ourt  of  Iowa.    Dec.   12,   1908.) 

1.  Injunction— Pdbuc  Officebs— Rebtbaint 
OF  Offices  Db  Facto. 

A.  court  of  equ!t7  has  no  jurisdiction  to 
Interfere  by  a  temporary  Injunction  pending  a 
contest  at  law,  with  an  officer  de  facto,  in 
favor  of  a  claimant  making  a  prima  facie  show- 
ing of  right  by  a  legal  election,  canvass,  and 
determination  in  his  favor  by  the  canvassing 
board. 

2.  Cebtiobabi— Wrkn  Obantbd  —  Bxcekdino 
Jurisdiction. 

Certiorari  will  He  where  a  lower  court  has 
exceeded  its  jurisdiction  in  granting  a  temporary 
Injunction  restraining  an  o£Scer  de  facto  from 
the  exercise  of  the  functions  of  his  office. 

Certiorari  proceedings  to  determine  the 
validity  of  an  order  granting  a  temporary 
writ  of  Injunction.    Annulled. 

J.  B.  Murphy  and  Popham  ft  Havner,  for 
plaintiff.  Thomas  Stapleton,  J.  F.  Klrby, 
and  J.  H.  Henderson,  for  defendant 

SHERWIN,  J.  The  plaintiff  and  A.  M. 
Henderson  were  candidates  for  the  oflSce  of 
mayor  of  Marengo,.  Iowa,  at  tbe  March,  1906, 
election,  and  the  certificate  of  election  was 
thereafter  Issued  to  Henderson.  The  plain- 
tiff was  the  duly  elected  and  qualified  mayor 
at  tbe  time  the  said  election  was  held,  and 
Instituted  a  contest  to  determine  Henderson's 
right  to  the  office.  After  notice  of  such 
contest,  Henderson  brought  a  snlt  in  equity 
against  Tette,  alleging  in  his  petition  that  he 
had  been  duly  elected  mayor  of  Marengo,  and 
tbat  a  certificate  of  election  bad  been  issued 
to  him  by  tbe  proper  oflicers,  and  in  the 
manner  prescribed  by  law,  and  that  he  duly 
qualified  for  said  ofllce;  that  the  said  Vette 
retained  tbe  books,  papers,  and  seal  of  tbe 
ofiSce,  signed  warrants,  and  attempted  to  and 
did  preside  over  tbe  meetings  of  tbe  city 
council,  and  tbat  Vette  has  been  interfer- 
ing wltb  blm  in  the  discharge  of  his  official 
duties.  An  injunction  was  prayed,  restrain- 
ing tbe  defendant  from  interfering  with  tbe 
plaintiff  in  tbe  discharge  of  tbe  duties  of 
said  office,  and  from  exercising  tbe  functions 
of  tbe  office  himself;  and  that  he  be  order- 
ed to  deliver  over  to  tbe  plaintiff  the  books, 
papers,  and  seal  of  tbe  office.  To  this  petition 
tbe  defendant  answered,  admitting  that  be 
retained  the  books  and  papers  belonging  to 
the  office  of  mayor;  alleging  tbat  be  had 
exercised  tbe  functions  and  duties  of  the 
office  since  the  March  election,  and  tbat  be 
refnsed,  and  still  refuses,  to  "deliver  or  va- 
cate tbe  same  to  plaintiff."  Other  affirma- 
tive defenses  were  pleaded,  not  necessary  to 
a  determination  of  tbe  question  before  us, 
and  a  general  denial.  On  tbe  Issues  thus 
Joined  there  was  a  trial,  which  resulted  in 
tbe  issuance  of  a  temporary  writ,  restraining 
tbe  defendant  from  Interfering  In  any  man- 
ner with  tbe  plaintiff  In  the  discbarge  of  bis 
duties  as  mayor  in  tbe  city  of  Marengo,  and 
ordering  the  defendant  to  turn  over  to  plain- 
tiff all  books,  papers,  and  tbe  seal  of  said 
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office,  and  to  refrain  from  exercising  or  at- 
tempting to  exercise  any  of  tbe  rights  of 
the  mayor  of  said  city.  In  this  proceeding 
tbe  plaintiff  alleges  tbat  tbe  sole  question  for 
determination  in  tbe  case  of  Henderson  v. 
Vette  was  the  right  of  tbe  respective  parties 
thereto  to  the  office  of  mayor,  and  that  the 
defendant  bad  no  Jurisdiction  as  a  court  of 
equity  to  hear  and  determine  such  question. 

Notwithstanding  tbe  naked  allegation  In 
the  Henderson  petition,  that  he  was  then  in 
possession  of  tbe  office,  tbe  facts  alleged 
therein,  and  the  finding  of  tbe  trial  court, 
conclusively  show  that  Vette  was  in  full 
possession  of  the  office  at  tbe  tlmie  tbe  suit 
was  brought  In  a  written  opinion  filed  by 
the  trial  court,  the  order  granting  an  Injimc- 
tlon  Is  Justified  on  the  ground  that  the  plain- 
tiff bad  established  a  prima  facie  right  to  the 
office,  and  was  therefore  legally  entitled  to 
hold  the  same  during  tbe  pendency  of  tbe 
contest.  We  understand  tbat  tbe  trial  court 
based  this  conclusion  on  tbe  finding  that 
there  had  been  a  legal  election,  a  legal  can- 
vass of  the  votes  cast  for  tbe  office  of  mayor, 
a  determination  by  the  canvassing  board 
that  the  plaintiff  bad  a  legal  majority  of  the 
votes  cast,  and  a  certificate  issued  to  the 
plaintiff.  It  is  a  rule  long  established  in 
this  state,  and  indeed  it  is  a  general  rule, 
that  equity  will  not  determine  tbe  title  to 
an  office,  and  tbat  a  court  of  chancery  will 
not  Interfere  by  injimction,  before  a  trial  at 
law,  In  favor  of  an  officer  de  Jure  against  an 
illegal  claimant  when  the  latter  is  alread; 
in  possession  of  the  office.  State  v.  Alex- 
ander, 107  Iowa,  177,  77  N.  W.  841;  Dls- 
trlct  Tp.  of  Grove  v.  Myles,  109  Iowa,  641, 
80  N.  W.  644 ;  Cochran  v.  McCleary,  22  Iowa, 
76.  This  rule  seems  to  be  conceded  by  tbe 
defendant  in  argument  but  he  seems  to  avoid 
its  force  by  saying  tbat  there  was  a  prima 
facie  showing  tbat  Henderson  was  entitled 
to  tbe  office,  and  tbat  be  was,  in  fact.  In 
possession  thereof.  If  a  court  of  equity  has 
no  Jurisdiction  to  determine  the  title  to  an 
office,  it  must  follow  tbat  it  can  make  no 
difference  in  the  application  of  the  rule, 
whether  tbe  claimant  out  of  possession  de- 
mands the  aid  of  equity  to  give  him  tempo- 
rary or  permanent  possession  thereof.  It  is 
a  determination  of  title  to  put  blm  in  pos- 
session for  any  length  of  time,  for,  if  be 
were  absolutely  without  any  show  of  title,  no 
court  would  dispossess  an  officer  de  facto  In 
his  behalf. 

It  has  been  held  tbat  where  one  is  in  pos- 
session of  an  office,  either  de  Jure  or  other- 
wise, equity  will  restrain  Interference  with 
tbe  exercise  of  tbe  duties  thereof.  But.  as 
we  have  heretofore  said,  the  plaintiff  herein, 
Vette,  is  conclusively  shown  to  have  been 
mayor  de  facto  when  the  writ  was  issued, 
and  the  rule  cannot  be  applied  in  favor  of 
Henderson.  Tbe  defendant's  contention  that 
certiorari  will  not  He  in  tbis  case  cannot 
be  sustained.  It  will  always  lie  where  tbe 
court  has  exceeded  its  Jurisdiction;   and  wa 
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have  held  that  equity  has  no  Jnrtsdlctlon 
to  interfere  by  Injunction  In  cases  of  this 
kind.  State  ▼.  Alexander,  enpra;  District 
It>.  ot  Grove  v.  Myles,  snpra.  Our  conclu- 
sion on  this,  the  main  proposition  In  the 
case,  renders  consideration  of  the  other  ques- 
tions ars^ued  unnecessary. 

For  the  reasons  stated  herein,  the  granting 
of  an  Injunction  was  erroneous,  and  the  order 
is  therefore  annulled. 


BBJTTS  T.  HARDING  et  al. 
(Supreme  Court  of  Iowa.    Dec.  12,  1906.) 

ABBIORHKNTS— EXFIOIAROT  IRTBBEBT  OT  HEIB 

—Sale  and  Oohtetanok. 

An  heir  of  an  owner  dying  intestate  seised 
of  the  entirety  of  real  estate  constituting  the 
homestead  of  his  family  may,  in  good  faith 
and  for  a  valuable  consideration,  convey  his 
undivided  interest  in  the  property,  including  his 
expectancy  interest  as  probable  heir  of  the 
widow  of  the  owner,  who  had  made  no  applica- 
tion for  the  setting  oft  to  her  her  distributive 
share  or  for  the  establishment  of  her  homestead 
rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  i  13.] 

Appeal  from  District  Court,  Polk  Gonnty; 
W.  H.  McHenry,  Judge. 

Action  in  equity  for  an  Injunction  and  to 
quiet  title  to  real  estate.  From  a  decree  in 
favor  of  plaintiff,  the  defendant  Harding  ap- 
Afflrmed. 


Clark  &  McLaughlin,  for  appellant.  Dale 
&  Harvison,  tor  appellee. 

BISHOP,  J.  Jeremiah  J.  Betts  died  Jan- 
nary  28,  1898,  intestate,  seised  of  the  entirety 
of  the  real  estate  in  Polk  county,  an  undi- 
vided portion  of  which  la  in  controversy  in 
this  action.  He  left  surviving  him  Ills  wid- 
ow, Elizabeth  Betts,  and  six  children,  of 
whom  the  plaintiff  was  one,  and  a  married 
daughter,  Hannah  'EL  Sharp,  another.  The 
property  described  in  the  petition  embraced 
tbe  homestead  of  the  Betts  family,  and,  after 
the  death  of  Jeremiah,  his  widow  continued 
in  the  occupancy  thereof.  No  application 
was  ever  made  by  her  or  on  her  behalf  to 
have  her  distributive  share  set  off,  or  to 
have  her  homestead  rights  fixed  and  estab- 
lished. With  the  property  condition  remain- 
ing thus,  she  died  March  17,  1901,  also  intes- 
tate. On  January  29,  1901,  the  said  Hannah 
B.  Sliarp  sold  and  conveyed  by  warranty 
deed  to  plaintiff  her  undivided  Interest  in  all 
said  real  estete,  including  her  expectancy  In- 
terest as  a  probable  heir  of  her  mother.  That 
this  conveyance  was  made  in  good  faith  and 
for  an  adequate  consideration  is  not  questioa- 
ed.  It  was  not,  however,  known  to,  and  ac- 
quiesced in,  by  Elizabeth  Betts.  On  March 
19,  1901,  the  defendant  Harding  obtained 
judgment  in  the  district  court  of  Polk  coun- 
ty against  Hannah  E.  Sharp,  and.  In  Septem- 
ber following,  an  execution  was  issued  on 
such  Judgment  and  thereunder  the  sheriff  of 


said  county  levied  on  the  real  estate  In  ques- 
tion. This  action  was  brought  to  enjoin  a 
sale  under  such  levy,  and  for  a  decree  quiet- 
tog  title  as  against  said  judgment 

To  defeat  the  action,  defendant  relies  whol- 
ly upon  the  invalidity  of  the  deed  to  plain- 
tiff so  far  as  the  same  relates  to  the  inherit- 
able interest  in  the  property  ot  Mrs.  Sharp 
as  an  heir  of  her  mother.  This,  of  course, 
upon  the  theory  that,  as  such  interest  was  no 
more  than  a  mere  expectancy,  it  was  not  ca- 
pable of  being  made  the  subject  of  a  valid 
sale  and  conv^ance.  The  court  below  re- 
fused to  accept  of  this  contention  as  sonnd. 
and  rightly  so.  In  the  recent  case  of  Richey 
T.  Rowland  (to  be  reported  In  130  Iowa, 
at  page  523)  107  N.  W.  423— a  case  in  Its 
facts  on  all  fours  with  the  instant  case — we 
held  that  a  deed  thus  executed  is  not  void- 
It  may  be  enforced  In  equity  If  dominated 
by  good  faith  and  based  on  a  sufficient  con- 
sideration. Following  tlie  role  of  that  case, 
the  decree  here  appealed  from  must  be,  and 
it  is,  affirmed. 


OONWAT  V.  DISTRICT  COURT  FAYETTE 
COUNTI  et  al. 

(Supreme  Court  of  Iowa.    Dec.  14,   1906.) 

IRTOXICATIRO  IiIQT70BS— llOERSB— GoNSKRT  OF 

Pbopebtt  Ownebs. 

Ihe  purchaser  of  property  from  an  owner 
who  has  consented  to  the  maintenance  of  a  sa- 
loon within  60  feet  of  the  property  does  not  take 
subject  to  such  consent,  bat,  at  the  l>eginning  of 
the  next  tax  year,  the  saloonkeeper  must  file 
a  new  statement  of  consent  signed  by  such  pnr- 
ctiaser. 

Certiorari  to  District  Court,  Fayette  Coun- 
ty. 

This  is  an  action  of  certiorari  originally 
instituted  to  this  court  to  question  the  valid- 
ity of  an  order  finding  the  plaintiff  guilty  of 
contempt  in  violating  an  injunction  against 
the  illegal  sale  of  totoxlcattog  liqaora.  Dis- 
missed. 

W.  B.  Ingersoll,  tor  platotiff.  E.  B.  Acies. 
for  defendant 

McCLAIN.  O.  3.  In  1897  a  decree  was  ren- 
dered to  the  district  court  in  and  for  Fayette 
county  enjoining  the  plaintiff  in  this  action 
from  making  illegal  sales  of  totoxlcatlng 
liquors  on  certoin  premises  to  the  city  ot 
Oelweto  in  said  county.  In  a  i»t>ceedtog  in- 
stituted in  that  court  in  January,  1906,  It 
was  charged  that  this  plaintiff  bad  been  en- 
gaged since  November,  1906,  to  keeping  for 
sale  and  selling  totoxlcatlng  liquors  on  said 
premises,  and  his  punishment  for  contempt 
was  donanded.  The  plaintiff  aa  defendant 
in  that  proceeding  alleged  that  the  mulct 
law  was  to  full  force  and  effect  to  the  city  of 
Oelweto;  admitted  that  he  was  conducting  a 
saloon  on  the  premises  described,  but  averred 
that  he  was  doing  so  to  tnll  complianca  with 
the  terms  ot  tbe  mulct  law,  and  tliat  the  city 
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council  had  by  resolution  authorized  the  sale 
ot  Intoxicating  liquors  by  said  defendant 
In  said  city.  The  defendant  further  alleged 
that  he  had  acquired  the  consent  of  the  prop- 
erty owners  within  50  feet  of  the  place  with- 
in which  said  bnshiess  was  being  conducted, 
and  that  the  business  was  conducted  as 
required  by  the  provisions  of  the  mulct  law. 
By  stipulation  It  was  agreed  that  the  mulct 
law  was  In  force  in  the  city  of  Oelweln,  and 
that  defendant  was  authorized  by  a  resolu- 
tion of  the  city  council  to  carry  on  the  busi- 
ness of  selling  liquors  In  that  city.  With 
reference  to  the  consent  of  owners  of  proper- 
ty within  60  feet  of  the  place  where  defend- 
ant was  conducting  his  business,  It  Is  agreed 
that,  during  the  year  1905,  one  P.  J.  Miles 
purchased  certain  property  within  60  feet  of 
the  place  where  plaintiff  Is  conducting  his 
business,  of  one  who  had  theretofore  glren 
consent  In  writing  to  plalntlfF  to  sell  intoxi- 
cating liquors  on  the  premises  named  In  the 
information,  and  that  said  Miles,  at  the  time 
of  purchasing  said  property,  well  knew  that 
the  plaintiff  in  this  action  was  conducting  a 
saloon  within  60  feet  of  the  property  so  pur- 
chased by  him,  and  that  neither  the  said 
Miles  nor  his  grantor  had  ever  revoked  at 
any  time  the  consent  theretofore  given. 

The  qnestlon  for  our  determination  In  this 
proceeding  is  whether  the  plaintiff  was  prop- 
erly found  guilty  of  contempt  In  the  district 
court  for  maintaining  a  place  for  the  sale  of 
liquor  without  having  secured  the  consent  of 
iiald  Miles  owning  property  within  60  feet  of 
said  place.  It  Is  agreed  that  the  tax  year 
for  this  plaintiff  under  the  mulct  law  com- 
menced In  January,  and  It  was  his  duty,  un- 
der the  second  condition  of  Code,  {  2448,  when 
appearing  to  pay  the  tax  for  that  year,  or 
the  first  quarterly  Installment  thereof,  to 
file  with  the  county  auditor  a  written  state- 
ment of  consent  from  all  the  resident  free- 
holders owning  property  within  50  feet  of 
the  building  where  his  business  was  carried 
on.  This  the  plaintiff  was  unable  to  do,  be- 
cause at  that  time  Miles  was  the  owner  of 
property  situated  within  60  feet  of  plain- 
tiff's place  of  business,  and  had  never  given 
his  consent 

We  do  not  hold  that  this  plaintiff  should 
have  secured  a  new  statement  of  consent 
from  all  the  proper^  holders  within  the  50- 
feet  limit,  for  no  doubt  the  consent  once  prop- 
erly given  by  a  property  owner  would  con- 
tinue effectual  until  revoked.  See  Kane  v. 
Grady,  123  Iowa,  280,  98  N.  W.  771.  But 
we  do  hold  that  the  purchaser  of  property 
from  an  owner  who  has  consented  to  the 
maintenance  of  a  saloon  within  60  feet  of  his 
property  does  not  take  the  property  subject 
to  the  consent  previously  given  by  his  grant- 
or, and  that  a  new  statement  of  consent  sign- 
ed by  such  purchaser  must  be  filed  by  the 
saloonkeeper  at  the  beginning  of  the  next 
tax  year.  In  the  Grady  Case,  supra,  we  held 
that  the  adjacent  property  owner  might  re- 


voke his  consent,  such  revocation  not  being 
effectual  nntU  the  beginning  of  the  next  tax 
year,  and  we  reach  the  conclusion  In  this 
case  that  the  sale  amounted  to  a  revocation 
of  the  consent  given  by  the  property  owner, 
so  that,  as  to  the  property  thus  sold,  the  con- 
sent of  the  purchaser  must  be  filed  at  the 
beginning  of  the  next  tax  year.  To  bold  that 
the  consent  given  by  the  owner  of  adjacent 
property  is  binding  on  the  property  in  the 
hands  of  a  purchaser  with  notice,  so  that  It 
continues  effectual  until  revoked  by  such 
purchaser,  would  be  to  attach  a  condition  or 
burden  on  the  ownership  of  the  property,  fol- 
lowing It  Into  the  bands  of  a  purchaser,  and 
this  we  think  Is  not  within  the  contempla- 
tion of  the  statute.  The  purchaser  acquires 
the  property  free  from  any  Impediment  on  ac- 
count of  the  consoit  given  by  the  previous 
owner,  and,  when  it  again  becomes  necessary 
for  the  saloonkeeper  at  the  beginning  of  a 
tax  year  to  file  the  consent  of  owners  of 
property  within  60  feet  of  his  place  of  busi- 
ness, he  must  have  the  consent  of  tb«  pur- 
chaser. 

The  order  of  the  lower  court  finding  this 
plaintiff  guilty  of  contempt  in  carrying  on 
the  illegal  sale  of  intoxicating  liquors  con- 
trary to  an  Injunction  previously  issued  was 
therefore  right,  and  the  proceeding  in  this 
court  by  certiorari  to  annul  such  order  of 
the  lower  court  Is  dismissed. 


SMITH  V.  HAAS  et  aL 

(Supreme  Court  of  Iowa.    Dec.  12,  1006.) 

1-  ACTIOH— FoBit. 

There  having  been  no  objection  to  the  form 
of  procedare  in  an  action,  in  form  one  at  law 
by  a  Kuardian  for  custody  of  his  minor  wards, 
it  will  be  treated  as  an  application  for  an  or- 
der of  the  probate  court  for  custody  of  the 
wards  detained  by  defendants  from  plalntlfl ;  as 
nnder  Code,  {  SlS2,  forms  of  action  are  not 
controlling,  and  a  party  who  has  brought  Us 
adversary  into  court,  is,  in  the  absence  of  ob- 
jection by  defendant  to  the  form  of  procedure, 
entitled  to  any  remedv  which  the  court  can 
award  in  any  form  of  action. 

2.  GCAKDTAN   ANO  WABD— CUSTOOT  0»  WABD. 

Thouch  Code,  S  3193,  provides  the  guardian 
of  a  minor  shall  have  the  same  power  and  con- 
trol of  the  ward  as  the  parents  would  have  If 
living,  the  court  may,  as  between  the  guardian 
and  another  person  who  had  had  custody  of  the 
child,  interfere  in  the  interests  of  the  child,  at 
least  to  the  extent  of  making  some  other  tem- 
porary disposition  of  his  custody  than  results 
from  appointment  of  the  guardian. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  S{  109-116.] 

3.  Samb. 

In  a  proceediDg,  in  effect,,  one  In  the  pro- 
bate court  by  a  guardian  for  custody  of  his 
ward,  who  is  in  the  actual  possession  of  defend- 
ants on  proof  of  the  allegations  of  the  an- 
swer that  defendants  are  the  uncle  and  aunt  of 
the  ward,  and  have  had  custody  and  care  ot 
the  ward  since  the  death  of  his  father,  and  are 
willing  and  able  to  provide  for  his  support  and 
education,  and  that  plaintiff  is  an  unfit  person 
to  have  custody  of  him,  and  is  unab'.e  to  fur- 
nish him  a  home,  the  court  should  make  some 
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proTision  for  tbe  custody  of  the  ward,  at  least 

temporarily,  by  defendants. 

4.  Same— Removal  of  Guardian. 

In  a  proceeding,  in  effect,  one  in  tbe  probate 
coart  by  a  guardian  of  a  minor  for  possession 
of  his  ward  in  the  actual  custody  of  defend- 
ants, they  may  aslc  for  the  removal  of  the  guard- 
ian, which  removal,  Code,  {  3198,  provides  may 
be  had  at  any  time  for  cause  shown,  or  notice 
duly  given. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  25,  Guardian  and  Ward,  g§  78-98.] 

Appeal  from  District  Court,  Allamakee 
County;   L.  B.  Fellows,  Judge. 

Action  brought  by  plaintiff,  as  guardian, 
for  an  order  directing  the  defendants,  who 
have  actual  custody  of  the  minor  wards,  to 
surrender  said  wards  to  tbe  plaintiff  as 
guardian.  The  defendants  allege  that  they 
are  tbe  uncle  and  aunt  of  tbe  wards,  and 
have  bad  their  custody  and  care  since  the 
death  of  their  father,  and  are  willing  and 
able  to  provide  for  their  support  and  educa- 
tion. Defendants  also  allege  that  the  plain- 
tiff, who  was  appointed  guardian  of  these 
wards  on  the  death  of  their  father,  is  an  un- 
fit person  to  have  their  custody,  and  Is  tin- 
able  to  furnish  them  a  home.  Tbe  defend- 
ants asked  by  way  of  prayer  in  their 
answer  that  plaintiff  be  removed  as  guardian, 
and  that  letters  of  guardianship  be  issued  to 
the  defendant  Catherine  Haas,  who  Is  the 
aunt,  and  one  J.  E.  Donahue,  who  Is  the  uncle 
of  said  wards;  and  pcaj  for  such  other 
and  further  orders  in  the  premises  as  may 
be  equitable  and  proper.  Plaintiff's  demurrer 
to  defendants'  answer  was  sustained,  and 
defendants  appeal.    Reversed. 

Stilwell  ft  Stllwell,  for  appellants.  D.  J. 
Murphy,  for  appellee. 

McCLAIN,  0.  J.  This  action  Is  described 
by  counsel  for  plaintiff  as  a  proceeding  by 
habeas  corpus  to  secure  the  custody  of  the 
wards  as  against  defendants.  In  whose  cus- 
tody they  are  now  found.  But  we  think  that 
the  action  cannot  thus  be  properly  described. 
None  of  the  allegations  of  the  petition  In- 
dicate that  it  Is  a  petition  for  a  writ  of 
habeas  corpus,  but  It  Is  difiScuIt  to  assign  any 
particular  character  to  the  action  as  brought 
It  appears  to  l>e  an  ordinary  action  at  law, 
in  which  the  relief  asked  is  not  the  recovery 
of  damages,  but  the  awarding  to  plaintiff  of 
the  custody  of  minors.  It  is  needless  to  say 
that  no  such  form  of  procedure  is  provided 
for  In  our  Code  of  Practice.  Undoubtedly 
the  plaintiff,  as  guardian  duly  appointed, 
might  have  asked  an  order  of  the  probate 
court  for  the  custody  of  these  wards  detain- 
ed by  the  defendants  from  her,  and  such 
order  could  have  been  granted,  the  defend- 
ants being  brought  Into  court  by  proper 
notice.  And  this  we  think  Is  the  real  charac- 
ter of  this  action.  As  forms  of  action  are 
not  controlling  in  this  state,  and  as  a  party 
who  has  brought  his  adversary  Into  court 
is  entitled  to  any  remedy  which  the  court 
can  award  in  any  form  of  action.  If  the  de- 


fendant makes  do  objection  to  the  form  of  tbe 
procedure  (see  Code,  f  3432),  we  shall  deter- 
mine this  appeal  on  the  theory  that.  If  plalc- 
tiff  is  entitled  to  the  custody  of  these  wanU 
tuder  tbe  allegations  of  the  petition  and  ss- 
swer,  taer  demurrer  to  defendants'  answer 
was  rightly  stistalned. 

In  general  the  guardian  is  entitled  to  tb* 
custody  of  the  person  of  tbe  ward.  Jenkii:] 
V.  Clark,  Tl  Iowa,  652,  32  N.  W.  604. 

Indeed  It  is  expressly  provided  In  Code.  I 
3183,  that  the  court  may  appoint  a  guardiu 
for  a  minor  "who  shall  have  the  same  power 
and  control  over  his  ward  as  the  parents 
would  have  If  living."  But  tbe  right  of  xi.^ 
parent  to  the  custody  of  bis  child  Is  not  aa 
absolute  right  The  court  will  take  into 
account  tbe  welfare  of  tbe  child.  McDonald 
V.  Stltt  118  Iowa,  199,  91  N.  W.  1031;  Bad- 
ley  V.  Forrest  112  Iowa,  125,  83  N.  W.  82S 
In  re  Lally,  85  Iowa,  49,  51  N.  W.  1155.  16 
L.  R.  A.  6S1.  And  we  cannot  see  that  tte 
rights  of  the  guardian  In  this  respect 
are  higher  than  those  of  the  parents.  It  is 
true  that  after  a  court  has  appointed  i 
guardian,  it  is  not  competent  In  an  independ- 
ent proceeding  by  habeas  corpus  to  review 
such  appointment  "nor  to  inquire  whether 
be  should  be  In  any  manner  relieved  of  tlie 
duties  and  rights  of  a  guardian,  and  whether 
tbe  custody  of  the  child  should  be  given  to 
another  more  capable  or  better  fltted  to  re- 
ceive it"  Burger  v.  Frakes,  67  Iowa,  460. 
470,  23  N.  W.  746,  25  N.  W.  735.  But  we 
think  that  even  as  between  the  guardian 
duly  appointed,  and  another  person  who  has 
had  custody  of  tbe  child,  the  court  may  in- 
terfere in  tbe  Interests  of  the  child,  at  least 
to  the  extent  of  making  some  other  tempo- 
rary disposition  of  bis  custody  than  that 
which  would  result  from  the  appointment  of 
the  guardian.  Jenkins  v.  Clark,  71  Iowa,  552, 
32  N.  W.  504;  In  re  Welch,  74  N.  T.  2»: 
People  ex  rel.  v.  Waits,  122  N.  T.  238.  25 
N.  E.  206;  Ward  v.  Roper,  28  Tenn.  Ill; 
Woemer,  Guardianship,  74, 158 ;  Tiffany,  Per- 
sons ft  Domestic  Relations,  308 ;  Rodgers,  Do- 
mestic Relations,  537. 

If  the  allegations  of  the  defendants  In  their 
answer  are  true,  and  their  truth  is  admitted 
by  the  demurrer,  then  the  court  shoaid  have 
made  some  provision  for  the  custody  of  the 
wards,  at  least  temporarily,  by  the  defend- 
ants, and  not  have  ordered  their  Inunediate 
surrender  into  the  custody  of  plaintiff;  and 
the  finding  of  facts  by  the  court  in  such  an 
Inquiry  as  was  suggested  by  the  allegations 
of  defendants'  answer  would  have  been  sus- 
tained by  this  court  on  appeal  If  reasonably 
supported  by  the  evidence.  But  It  seems  to 
us  that  a  more  satisfactory  solution  of  tbe 
question  which  tbe  parties  sought  to  pre- 
sent to  the  trial  court  would  have  been 
reached  by  a  proceeding  for  tbe  removal  of 
tbe  plaintiff  as  guardian,  and  the  substitu- 
tion of  some  other  person ;  and  we  think  also 
that  tbe  pleadings  would  have  Justified  thi 
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trial  court  In  granting  such  relief,  had  the 
evidence  been  found  on  a  hearing  to  be  such 
a.s  to  make  It  proper.  The  defendants  qpe- 
dflcally  asked  that  plalntlfT  be  removed,  and 
lier  letters  of  guardianship  revoked,  and 
tbat  J.  K.  Donahue,  an  uncle  of  the  wards, 
and  the  defendant  Catherine  Haas,  their 
aiint,  be  appointed  such  guardians.  It  was 
further  alleged  that  the  parties  named  were 
competent  persons  to  raise  and  educate  said 
vtrards,  and  their  bond  was  tendered  as  a 
guaranty  that  th^  would  take  upon  them- 
selves such  support  and  education.  By  Oode, 
t  3188,  It  is  provided  that  guardians  may 
be  removed  by  the  court  at  any  time  for 
cause  shown,  upon  notice  duly  given,  and  it 
Is  said  that  in  a  proceeding  for  such  removal 
technical  nicety  of  pleading  Is  not  required. 
Crawford  v.  Crawford,  91  Iowa,  744,  60  N. 
W.  601;  and,  see,  Woemer,  Guardianship, 
113;  Tiffany,  Persons  &  Domestic  Relations, 
S4d. 

If,  as  above  indicated,  this  Is  In  effect  a 
proceeding  in  the  probate  court  for  the  pur- 
pose of  carrying  out  the  appointment  of 
plaintiff  as  guardian  and  making  effectual 
the  Issuance  of  letters  of  guardianship,  then 
tbere  Is  no  apparent  reason  why  the  de- 
fendants In  this  proceeding  should  not  ask 
tbe  removal  of  the  plaintiff  as  guardian  and 
the  substitution  of  proper  persons.  In  any 
▼lew  of  the  case,  we  think  the  demurrer  to 
tbe  defendant's  answer  should  not  have  been 
sustained,  but  that  the  court  should  have 
proceeded  to  hear  the  evidence,  and  make 
some  determination  as  to  the  proper  custody 
of  the  wards,  either  temporary  or  permanent, 
as  the  best  interests  of  such  wards  should 
aeem  to  require 

The  order  of  the  lower  court  sustaining 
the  plaintiff's  demurrer  to  defendant's  an- 
swer Is  therefore   reversed. 


CHRISTOPHERSON    v.    CHICAGO,    M.    & 

ST.  P.  R.  CO. 

(Supreme  Court  of  Iowa.    Dec.  14,  1906.) 

1.  Masteb  ard  Sxbvant— Injubibs  to  Sebv- 
ant— bvidekcb. 

In  an  action  for  injuries  to  railroad  em- 

fiIoy6,  evidence  held  to  warrant  a  finding  of  neg- 
igence  on  the  part  of  defendant. 

2.  SAVV— CONTBIBUTOBT  NeOLIOBNCE. 

Tbe  evidence  held  sufficient  to  warrant  a 
flndinft  that  decedent  railroad  employs  was  not 
guilty  of  contributory  negligence. 
8.  Savb  —  Pbesttiiftions  and  Bubdgn    at 
Proof. 

Where,  in  an  action  for  tbe  death  of  a  sec- 
tion foreman,  it  appeared  that  while  walking 
along  the  track  in  the  discharge  of  his  duties  he 
was  run  over  from  behind  by  a  locomotive  which 
gave  no  warnings,  the  presumption  arising  from 
the  instinct  of  self-preservation  was  sufficient 
to  sustain  the  burden  of  proof  in  the  first  in- 
stance tliat  decedent  was  not  at  fault. 

[Ed.  Note.— For  cases  in  point,  gee  Gent.  Dig. 
vol.  84,  Master  and  Servant,  H  S93,  90S.] 

4.   SaWB— EVIDBHCK — COMPETKNCY. 

Where  a  section  foreman,  after  being  run 
ever  by  a  train,  made  a  declaration  that  those  in 


charge  of  the  train  should  not  have  backed  over 
him  and  that  they  were  going  to  set  a  car  into 
the  south  end  of  the  switch,  but  instead  of  that 
ran  ahead  and  coupled  onto  the  car,  and  then 
backed  over  him,  and  that  the  roadmaster  bad 
told  him  to  go  to  a  certain  toolbouse,  and  that 
he  had  started  in  such  direction  to  do  it,  tbe 
statement  that  the  roadmaster  directed  him  to 
go  to  tbe  toolhouse  was  material  as  showing 
knowledge  on  tbe  part  of  tlie  roadma-itcr  that 
(he  foreman  was  likely  to  be  put  in  peril  by 
a  movement  of  the  train  to  the  north,  and  knowl- 
edge on  the  part  of  foreman  ttiat  tbe  entire 
situation  was  in  contemplation  of  the  road- 
master, though  the  statement  that  tbe  operative 
should  not  have  backed  over  him  was  incompe- 
tent as  a  mere  conclusion,  and  the  statement 
as  to  how  the  car  wab  to  have  been  set  out  was 
not  competent  to  show  that  the  roiiUnmslcr  had 
knowledge  of  any  such  belief  on  the  part  of 
the  foreman. 
6.  Evidence  —  Res  Gebta  —  Statements  or 

Pebson  iRJtntBD. 

A  declaration  of  one  injured,  immediately 
after  recovering  consciousness,  as  to  how  the  ac- 
cident happened,  was  admissible  as  res  gestte. 

[Ed.  Note. — ^For  cases  in  noint,  see  Cent.  Dig. 
vol.  20,  Evidence,  |§  872.  378.] 

6.  Save— Statement  to  Physician. 

A  declaration  of  one  injured  as  to  how  the 
accident  happened,  made  immediatelv  after  re- 
gaining consciousness,  was  admissible  as  res 
gestte,  though  made  in  response  to  a  question 
put  tO'him  oy  the  physician  as  to  how  the  ac- 
cident happened,  the  question  of  the  physician 
not  l>eing  leading  or  suggestive. 

iEd.  Note.— For  cases  in  i>oint,  see  Cent.  Dig. 
.  20,  Evidence,  {  384.] 

Appeal  from  District  Court,  Dickinson 
County;  W.  B.  Quarton,  Judge. 

Action  by  plaintiff,  as  administratrix  of 
the  estate  of  her  deceased  husband,  Anton 
Chrlstopherson,  to  recover  damages  for  in- 
juries causing  his  death,  received  while  in 
defendant's  employment  At  the  conclusion 
of  plaintiff's  evidence,  tbe  court  sustained 
defendant's  motion  to  direct  a  verdict  In  its 
favor,  and  from  judgment  on  such  directed 
verdict  the  plaintiff  appeals.    Reversed. 

J.  L.  Bascom  and  Francis  &  Owen,  for  ap- 
pellant J.  O.  Cook  and  H.  Loomls,  for  ap- 
pellee. 

McCLAIN,  C.  J.  Tbe  evidence  admitted 
on  behalf  of  the  plaintiff  tended  to  show  the 
following  facts:  The  deceased  was  In  de- 
fendant's employ  as  section  foreman,  at 
Mllford,  Iowa.  On  the  day  of  the  accident 
which  resulted  in  the  death  of  deceased,  a 
construction  train,  consisting  of  an  engine 
and  tender,  a  flat  car,  and  a  caboose*  came 
north  on  defendant's  line  to  Mllford,  the  en- 
gine with  tender  backing,  with  the  flat  car 
next  south  of  it  attached  to  the  pilot  and 
the  caboose  at  tbe  south  end.  There  was  a 
crew  of  sectionmen  on  the  train  in  charge  of 
the  roadmaster,  and  the  object  In  view  was 
to  load  some  rails  which  were  plied  near 
the  track  into  the  flat  car,  to  be  transported 
to  another  place.  The  caboose  was  un- 
coupled and  left  standing  a  short  distance 
south  of  the  pile  of  rails,  and  the  flat  car, 
still  attached  to  the  engine,  was  stopped  with 
Its  south  end  near  the  north   end  of  the 
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rails.  In  order  that  they  might  be  loaded  In- 
to the  car  from  the  south  end  instead  of  be- 
ing thrown  over  the  side.  When  the  loading 
was  abont  completed,  the  roadmaster  had  a 
conversation  with  deceased,  west  of  the  track 
and  near  the  north  end  of  the  caboose,  in 
which  deceased  was  directed  to  proceed  to  a 
toolhouse  situated  about  400  feet  to  the  north 
and  on  the  east  side  of  the  track,  for  the 
purpose  of  securing  some  bolts  for  flsh  plates, 
to  be  pnt  on  the  car  with  the  rails.  About 
the  time  that  deceased  started  north  toward 
the  toolhouse,  walking  on  the  west  side  of 
the  track,  the  engine  was  started  south, 
pushing  the  flat  car.  In  order  that  it  should 
be  coupled  to  the  caboose.  The  engine  pull- 
ing the  flat  car  and  caboose  was  then  backed 
northward,  and  deceased  was  struck  by  the 
north  end  of  the  tender,  and  thrown  to  the 
west  side  of  the  track,  where  be  was  found 
unconsdouB,  about  140  feet  north  of  the 
point  from  which  he  started.  Deceased  was 
carried  to  his  home  in  an  nnconscious  state, 
and  died  within  48  hoars  as  the  result  of  the 
Injnrles  he  had  received.  The  grounds  of 
the  motion  to  direct  a  verdict  were  substan- 
tially that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant,  nor  of 
the  exercise  of  care  on  the  part  of  deceased, 
at  the  time  of  the  accident  Other  Items  of 
evidence  than  those  above  stated  will  be  no- 
ticed In  discussing  the  grounds  of  the  ruling 
on  the  motion  which  the  court  sustained,  di- 
recting a  verdict. 

1.  There  Is  no  real  controversy  as  to  the 
suflScIency  of  the  evidence  to  sustain  a  flnd- 
Ing  of  negligence  on  the  part  of  defendant's 
employte  In  operating  the  train  so  as  to 
strike  and  Injure  deceased.  According  to  the 
testimony  of  the  witnesses,  there  was  no 
signal  given  by  ringing  of  bell  or  blowing  of 
whistle  when  the  train  backed  north,  after 
the  flat  car  was  coupled  to  the  caboose.  The 
roadmaster,  who,  so  far  as  the  evidence  dis- 
closes, was  in  charge  of  the  oi>eration8  of  the 
train,  knew  that  the  deceased  was  proceed- 
ing northward  along  the  track,  and  must 
necessarily  cross  the  track  north  of  the  mov- 
ing train  In  order  to  reach  the  toolhouse.  So 
far  as  appears,  there  was  no  one  at  the  north 
end  of  the  tender  keeping  any  lookout  for 
the  safety  of  deceased  or  any  other  person 
who  might  be  along  or  upon  the  track,  and 
the  mglneer  was  unable  to  see  along  the  track 
to  the  north  on  account  of  the  tender.  Cer- 
tainly, undw  tliese  clrcnmstances,  the  jury 
would  have  been  Justified  In  finding  that 
with  reference  to  deceased  the  defendant's 
employte  were  negligent  In  not  taking  some 
means  to  warn  him  of  the  approaching  dan- 
ger, for  at  the  time  he  started  northward  the 
engine  was  moving  southward  toward  the 
cnboose,  and  there  is  nothing  to  indicate  that 
deceased  had  any  reason  to  suppose  that 
after  being  coupled  to  the  caboose  the  train 
would  be  moved  toward  the  north.  Indeed, 
If  the  statements  of  deceased,  which  will  be 


referred  to  in  the  next  division  of  tills  opin- 
ion, can  properly  be  considered,  the  deceased 
8npi>osed  that,  after  the  coupling  was  made, 
the  train  would  proceed  further  sontb,  and 
would  not  be  backed  up  toward  bim. 

Oounsel  argue  that  the  roadmaster  had 
charge  of  the  work  only,  and  not  of  the 
movement  of  the  train,  and  that  the  oondnct- 
or  and'  engineer  would  have  no  knowledge 
of  the  fact  that  deceased  was  proceeding 
northward  along  or  beside  the  track.  But 
there  Is  no  evidence  whatever  as  to  these 
matters,  and,  so  far  as  the  testimony  fOr  the 
plaintltr  discloses,  the  roadmaster  was  in 
charge  of  the  movements  of  the  train.  We 
cannot  take  Judicial  notice  of  the  assumed 
fact  that  the  roadmaster  had  no  control  over 
the  movements  of  the  train,  and  therefore 
had  no  occasion  to  provide  for  a  warning  to 
be  given  to  deceased  when  the  train  started 
northward. 

It  is  argued  by  counsel  that  a  wamlng  by 
blowing  the  whistle  or  ringing  the  bell 
would  have  been  of  no  value,  for  It  would 
not  have  advised  the  deceased  of  anything 
which  he  did  not  already  know.  But  cer^ 
tainly  it  was  Important  that  deceased,  who 
had  started  north  along  the  trade  while  the 
engine  was  being  moved  toward  the  caboose 
for  the  purpose  of  making  a  coupling,  should 
be  warned  when  the  engine  was  put  In  mo- 
tion toward  him  after  the  coupling  to  0» 
caboose  had  been  made.  It  does  not  appear 
that  be  had  any  information  as  to  how  sooa 
the  engine  might  be  ezi>ected  to  move  after 
the  coupling  was  effected,  and  It  was  the  do- 
ty of  defendant's  employte  whoi  the  engine 
was  put  In  motion  toward  him,  and  so  near 
him  as  to  be  reasonably  likely  to  Imperil  his 
safety,  to  give  him  some  warning.  As  we 
view  the  case,  such  warning  would  not  have 
been  necessarily  futile,  nor  an  act  of  saper- 
erogatlon. 

2.  The  more  difficult  question  Is  to  deter- 
mine whether  the  evidence  of  the  freedom 
of  deceased  from  contributory  negligence 
was  sufficient  to  take  the  case  to  the  Jaiy. 
As  there  were  no  eyewitnesses  of  the  actual 
collision  with  deceased,  the  presumption  arlf^ 
Ing  from  the  instinct  of  self-preservatlflu 
would  be  sufficient  to  snstain  the  burden  of 
proof  in  the  first  Instance  that  deceased  was 
not  at  fault  for  the  accident  Phlnney  t. 
Illinois  Central  R.  Co.,  122  Iowa,  4S8,  492, 
»8  N.  W.  358:  Morbey  v.  Chicago  A  N.  W.  B. 
Co.,  116  Iowa,  84.  88,  89  N.  W.  105;  BeU  v. 
Incorporated  Town  of  Clarion,  IIS  Iowa,  126. 
84  N.  W.  962.  It  Is  true  that  such  presump- 
tion cannot  prevail  against  evidence  which 
shows  that  the  Injured  party  could  not  have 
exercised  due  care.  Crawford  v.  Chicago  U. 
W.  R.  Co.,  109  Iowa,  433,  80  N.  W.  519.  But 
unless  the  evidence  conclusively  shows  con- 
tributory negligence,  the  presumption  from 
the  Instinct  of  self-preservation  should  be 
taken  into  account;  and  the  Jurors,  had  the 
case  been  submitted  to  them,   would  hart 
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btea  Jnstlfled  in  assuming  that  deceased  was 
not  doing  a  negligent  act  when  he  was  In- 
jured, If  the  Injury  could  b«  accounted  for 
without  contributory  negligence  on  his  part 
Therefore^  under  the  evidence.  It  would  have 
been  proper  for  the  jury  to  conclude  that 
deceased  was  not  negligent  In  walking  along 
tbe  track,  but  that  he  was  crossing  over  from 
the  west  side  to  the  east  side  of  the  track 
as  It  was  necessary  to  do  In  order  to  reach 
the  toolhonse,  and,  without  any  notice  of  the 
approach  of  the  train,  was  struck  by  the  ten- 
der. It  Is  argued,  however,  that  the  very 
fact  of  being  struck  by  the  approaching  en- 
glnei  the  presence  of  which  on  the  track  with 
steam  up,  ready  to  move,  was  known  to  him, 
conclnsively  showed  that  he  did  not  take 
reasonable  care  for  his  own  safety.  It  Is 
nndoobtedly  true  that  an  employ^,  as  well 
as  any  other  person  about  to  cross  a  railroad 
track  on  which  trains  are  operated,  should 
be  on  his  lookout  to  avoid  the  danger  of 
being  stmck  or  run  over  by  a  moving  train, 
and  that,  In  tbe  absence  of  anything  excusing 
such  precaution  or  rendering  reasonable  pre- 
caution unavailing,  the  mere  fact  of  being  so 
struck  or  run  over  will  show  contributory 
negligence.  But  If  the  deceased  had  reason- 
able ground  to  believe  that  the  train  would 
not  be  badced  to  the  north,  then  It  would 
be  for  the  jury  to  say  whether  In  view  of 
such  reasonable  ground  of  belief  he  was  neg- 
\lgeat  in  not  looking  for  the  train  before  at- 
tempting to  cross  the  track.  He  had  no  oth- 
er danger  to  apprehend  from  a  train  coming 
from  the  south.  If,  as  the  evidence  tended 
to  show,  deceased  was  Instructed  by  the 
roadmaster  to  proceed  to  the  toolhonse  for 
bolts  to  be  put  on  the  train,  and  with  the 
roadmaster's  knowledge  started  north  along 
the  tracft  to  the  toolhonse,  with  tbe  known 
necessity  of  crossing  the  track  In  order  to 
reach  the  toolhonse,  the  engine  having  at  the 
time  commenced  to  move  southward  for  the 
purpose  of  making  the  coupling  to  the  ca- 
boose, we  think  It  was  a  fair  question  for 
the  jury  to  say  whether  deceased  was  negli- 
gent In  assuming  that  the  train  would  not 
b«  moved  to  the  north  so  as  to  Imperil  his 
safety,  without  warning  to  him.  These 
facts  take  the  case  oat  of  the  nsnal  rule  re- 
quiring one  about  to  cross  the  trac^  to  look 
and  listen  for  approaching  trains.  Deceased 
was  entitled  to  rely  on  the  operation  of  the 
train  in  a  usual  and  proper  manner,  In  view 
of  the  circumstances,  known  to  him  to  tTe 
within  the  knowledge  of  the  roadmaster  in 
general  charge  of  the  operation  of  the  train. 
In  Camp  v.  Chicago  G.  W.  R.  Co.,  124  Iowa, 
238.  99  N.  W.  735,  It  was  held  that  an  em- 
ploye walking  along  tbe  track  was  justified 
in  assuming  that  no  train  would  approach 
behind  him  at  more  than  a  lawful  rate  of 
speed  under  a  city  ordinance;  and  bo  In  this 
case  we  think  It  reasonable  to  say  that  de- 
ceased had  the  right  to  assume  that  the 
train  would  not  be  backed  upon  him  without 


a  signal  being  given  when  tbe  engine  was 
started,  and  that  in  view  of  this  reasonable 
assumption  the  jury  might  liave  found  that 
deceased  was  not  guilty  of  contributory  neg- 
ligence. If  It  appeared  that  the  roadmaster 
had  assured  deceased  that  the  train  would 
not  be  moved  to  the  north  until  deceased  re- 
turned, then  certainly  deceased  would  not 
have  been  negligent  In  falling  to  look  out 
for  the  approach  of  the  train,  and  the  jury 
might  well  have  found  that  such  Implied 
assurance  was  Involved  In  the  direction  giv- 
en to  deceased  by  the  roadmaster. 

Some  of  the  facts  assumed  In  the  state- 
ment of  the  evidence  were  shown  only  by 
declarations  of  the  deceased  made  about 
three-ijuarters  of  an  hour  after  be  was 
found  In  an  nnconsdous  condition  beside  the 
track,  and  it  is  contended  by  counsel  for 
appellee  that  evidence  of  these  declarations 
was  Improperly  received,  and  that  they 
should  be  excluded  in  our  consideration  of 
the  case.  There  is  no  appeal  on  the  part  of 
defendant,  and  perhaps  there  is  no  necessity 
at  this  time  for  discussing  the  admissibility 
of  this  evidence;  but  as  the  question  will 
arise  in  tbe  event  of  a  new  trial,  it  la  not 
Improper  that  we  should  express  our  views 
on  the  question,  which  has  been  argued 
by  counsel  on  each  side.  The  fact  that  de- 
ceased, at  the  time  he  was  struck  by  the 
train,  was  going  to  the  toolhonse  nnder  the 
direction  of  the  roadmaster  for  the  purpose 
of  getting  bolts  to  put  upon  the  car  with  the 
rails  before  the  train  proceeded  to  carry  the 
rails  to  their  destination,  was  shown  only 
by  the  declaration  of  the  deceased  himself, 
and,  as  we  view  it,  this  was  a  very  material 
fact  in  the  case.  The  declaration  of  de- 
ceased to  which  reference  is  made  as  testi- 
fied to  by  two  or  three  witnesses  was  sul>- 
stantlally  as  follows,  referring  to  the  action 
of  those  in  charge  of  the  train:  "They 
tracked  np  on  me;  no  bell,  no  whistle.  They 
had  no  business  to  do  it;"  and  then,  in  an- 
swer to  a  question  of  the  doctor  in  attend- 
ance as  to  how  he  was  hurt'or  how  the 
accident  happened,  he  continued  by  stating 
that  the  roadmaster  told  him  to  go  up  to 
the  toolhonse  and  get  some  bolts  for  some 
fish  plates  and  put  them  on  tbe  car,  ind  he 
started  in  that  direction  to  do  this,  and  the 
next  thing  that  liappened  he  was  Icnocked 
down.  He  also  stated  in  the  same  connec- 
tion that  they  were  to  set  the  car  into  the 
lower,  or  south,  end  of  the  switch,  but  in- 
stead of  that  they  ran  ahead  and  coupled 
onto  the  car  and  then  backed  over  him.  The 
statement  that  those  in  charge  of  the  train 
should  not  have  backed  over  him  was  of 
course  a  mere  conclusion,  and  the  statement 
that  those  In  charge  of  the  train  were  going 
to  set  it  in  at  the  south  end  of  the  switch 
was  not  admissible  to  show  that  the  road- 
master had  Imowledge  of  any  such  belief 
on  tbe  part  of  the  decerned.  But  the  state- 
ment that  tbe  roadmaster  directed  the  d^ 
ceased  to  go  to  the  toolhonse  and  get  some 
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bolts  waa  material  as  showing  not  only 
knowledge  on  the  part  of  the  roadmaster 
that  deceased  was  likely  to  be  put  in  peril 
by  a  movement  of  the  trata  to  the  north, 
but  also  knowledge  on  the  part  of  deceased 
that  the  entire  situation  was  within  the  con- 
templation of  the  roadmaster.  This  material 
fact  was  stated  by  the  deceased  Immediately 
after  recovering  consciousness  as  the  result 
of  a  hypodermic  injection  of  morphine. 

The  first  thing  that  he  said  after  being 
aroused  from  this  continuous  state  of  un- 
consciousness following  his  injury,  during 
'Which  he  was  moaning  and  making  exclama- 
tions Indicating  pain, was  to  call  for  a  drink 
of  water,  and.  Immediately  following  this 
call,  be  made  the  statements  above  set  out. 

It  Is  clear  that  under  the  general  hear- 
say rule  these  declarations  could  not  be 
shown  unless  they  fall  wltbln  one  of  the 
classes  of  exceptions  which  are  generally 
grouped  together  as  declarations  whidi  con- 
stitute a  part  of  the  res  gestae.  To  prove 
such  declarations  was  practically  to  make 
the  deceased  a  witness.  Onder  the  branch 
of  the  hearsay  rule  permitting  declarations  by 
an  injured  party  soon  after  an  accident  to  be 
shown,  the  proper  test  of  their  admissibility 
is  whether  they  relate  to  the  principal  trans- 
action and  are  explanatory  of  It,  and  are 
made  under  such  circumstances  of  excite- 
ment, still  continuing,  as  to  show  that  they 
are  spontaneous  and  not  the  result  of  de- 
liberation or  design.  These  declarations  of 
the  deceased  are  within  this  branch  of  the 
res  gestae  rule,  unless  by  reason  of  the 
Interval  of  time  elapsing  between  the  ac- 
cident and  the  declaration;  but  the  real 
test  1b  not  whether  the  declarations  are  In 
point  of  fact  contemporaneous,  but  whether 
the  circumstances  exclude  premeditation  and 
design.  Hutcheis  v.  Cedar  Rapids  ft  M. 
0.  R.  Co.,  128  Iowa,  279,  103  N.  W.  77»; 
Kothrock  v.  Cedar  Rapids,  128  Iowa,  252, 
103  N.  W.  475;  SutcUfCe  v.  Travelhig  Men's 
Ass'n,  119  Iowa,  220,  93  N.  W.  90;  Alsev- 
er  T.  Minneapolis  &  St  L.  R.  Co.,  IIB 
Iowa,  838,  88  N.  W.  841,  66  L.  R.  A.  748; 
Keyes  v.  Cedar  Rapids,  107  Iowa,  509,  518, 
78  N.  W.  227;  Fish  v.  Illinois  Central  R.  Co, 
96  If.  ,7a,  702,  65  N,  W.  095;  McMurrIn  v. 
Rlgby,  80  Iowa,  322,  45  N.  W.  877;  State  v. 
Jones,  64  Iowa,  340,  17  N.  W.  911,  20  N.  W. 
470;  State  v.  Murphy,  16  R.  I.  528,  17  Atl. 
998;  Travelers'  Insurance  Co.  v.  Sheppard, 
85  Ga.  751,  12  S.  B.  18;  3  Wlgmore,  Evi- 
dence, f  1745  et  seq.  Within  this  general 
rule,  the  admissibility  of  the  declarations 
under  the  circxunstances  of  the  particular 
case  Is  largely  within  the  discretion  of  the 
trial  judge.  The  facts  and  circumstances 
of  no  two  cases  can  be  precisely  alike,  and 
the  exact  length  of  time  is  not  mathemati- 
cally controlling.  State  v.  Drlscoll,  72 
Iowa,  583,  34  N.  W.  428;  Kennedy  v.  Kail- 
road  Co..  130  N.  y,  656,  20  N.  EX  141;  State 
V.  Ah  Loi,  5  Nev.  101;  Leahey  v.  Railroad 
Co..  97  Mo.  172.  10  S.  W.  68,  10  Am.  St 


Rep.  300;  Vicksburg  B.  Co.  y.  O'Brien,  119 
U.  S.  99,  7  Sup.  Ct  118.  30  L.  Ed.  299.  Is 
this  case  the  interval  of  time  Is  Immaterial, 
In  view  of  the  continued  unconsdonsiMss 
of  the  deceased  until  the  very  moment  wben, 
on  first  being  restored  to  consciousness,  be 
proceeded  to  make  the  declaration.  Nor  is 
the  fact  that  a  portion  of  the  declaration  "was 
in  response  to  a  question  by  the  attending 
physician  of  any  significance,  for  tlie  qnee- 
tlon  was  in  no  way  leading  or  susgestive. 
What  Is  said  In  Guild  v.  Prlngle,  130  Fed. 
419,  64  C.  G.  A.  621,  with  regard  to  responses 
to  leading  and  suggestive  questions,  ia  not 
applicable. 

The  evidence  for  the  plaintiff  woold.  In 
our  opinion,  have  sustained  a  verdict  of  tbe 
Jury  in  her  favor,  and  the  trial  court  erred 
therefore  in  directing  a  verdict  for  the  de- 
fendant 

Reversed. 


ANDERSON  v.  SARIN  et  aL 
(Supreme  Court  of  Iowa.    Dec   14,   1096L) 

1.  EXECLTOBS— COMPENSATIOH— SALABT. 

Where  executors  filed  an  application  ttyr 
certain  orders  and  requested  the  court  to  fix  the 
amount  of  their  annual  compensation  for  extra, 
work  in  addition  to  the  ordinary  compensation 
provided  by  law  the  compensation  so  fixed  did 
not  include  statutory  percentage  to  which  the 
executors  were  entitled. 

2.  Same— Necessitt  of  Obdkbs. 

Where  the  administration  of  an  estate  was 
pending  liefore  the  court,  it  was  not  necessarr 
that  the  salary  of  executors  should  be  fixed  ia 
advance. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Diit. 
vol.  22,  Executors  and  Administrators,  IS  2117, 
2142.] 

3.  Same— Pbesumption. 

It  will  be  presumed  that  compensation  re- 
ceived by  executors  beyond  that  fixed  by  statute 
was  for  extraordinary  services  in  the  absence  of 
a  showing  to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  22,  Executors  and  Administrators,  {  2147.] 

Appeal  from  District  Court  Mills  County; 
O.  D.  Wheeler,  Judge. 

Trial  of  objections  to  the  defendants'  re- 
ports as  executors  of  the  will  of  Wm.  H. 
Anderson.    The  plaintiff   appeals.     Affirmed. 

W.  S.  Lewis,  for  appellant  Shirley  Gilill- 
land  and  L.  T.  Oenung,  for  appellees. 

SHERWIN.  J.  Wm.  H.  Anderson  died 
testate  in  May,  1891.  At  the  Ume  his  will 
was  made,  and  at  the  thne  of  his  death,  he 
was  a  widower  with  eight  children,  all  liv- 
ing at  home  with  bim  except  one  married 
daughters  The  youngest  children  were  a 
girl  six  years  of  age  and  a  boy  nine  years 
old.  By  the  terms  of  his  will,  the  care 
of  his  children,  his  home,  and  his  property, 
was  given  to  his  executors,  who  were  to  man- 
age the  same  until  the  .voungest  child  became 
of  age.  The  will  named  the  defendants  here- 
in, and  Wm.  A.  Fisher  as  executors  thereof, 
and  directed  that  no  btrnd  l>e  required  of 
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'tbezn.    They    were   formally   appointed   ex- 
ecutors  by  the  district  court  of  Mills  county 
on   the  lOtb  day  of  June,  1891,  and  Immedl- 
ately  took  charge  of  the  family  and  estate  of 
tbe  deceased,  and  remained  in  charge  there- 
of  for  12  years.    At  the  time  they  took  pos- 
session thereof  the  estate  inventoried  a  lit- 
tle  less  than  $100,000;  but,  when  ready  for 
final  distribution,  it  bad  beoi  Increased  to 
over  $183,000.    It  consisted  of  a  majority  of 
tlie  capital  stock  of  the  Mills  Oounty  Nation- 
al   Bank;  stock  in  the  Botna  Valley  State 
Bank  and  In  the  Olenwood  Canning  Com- 
pany; notes,  mortgages,  and  other  evidence* 
of  Indebtedness,  cash,  and  real  estate.    There 
is    no  aneBtl<Mi  as  to  the  fldellty  and  skill 
'wblcb  cliaracterize  the  management  of  the 
estate;  the  objections,  with  a  single  excep- 
tion,  are  to  the  compensation  allowed  th'e 
executors  for  their  12  years'  work,  and  these 
objectiona  we  shall  now  briefly  consider. 

In  October,  1881,  the  executors  filed  what 
Is  denominated  an  application  for  orders,  In 
'Which  they  set  forth   to  some  extent   the 
condition  of  tlie  family  and  the  estate,  and, 
among  other   requests,  asked  the  court  to 
make  an  order  fixing  the  amount  of  annual 
compensation   of    each    executor   for    extra 
work  In  addition  to  the  ordinary  compensa- 
tion provided  by  law,  at  $800  and  actual  ex- 
penses; an  order  was  thereupon  made,  al- 
lowing such   compensation   for  the  present 
and  until  further  ordered.    The  first  report 
was  filed  in  December,  1891,  and  therein  the 
executors  claimed  salary  at  the  rate  of  $800 
per  year  from  the  time  of  their  appointment 
in   June,  and  a  percentage  on  the  amount 
distributed  up  to  that  time.    No  objection 
was  made  thereto,  and  the  allowances  were 
granted  by   the  court.    The  appellant  con- 
tends that  the  annual  salary  fixed   by  the 
court  was  Intended  to  cover  all  compensation 
including  the  statutory  percentage,  and  fur- 
ther, that  the  executors  were  not  entitled 
to  salary  from  the  time  of  their  appointment. 
In  our  Judgment  there  Is  no  merit  In  ei- 
ther of  these  objections.    The  application  on 
which  the  salary  was  fixed  expressly  asked 
tliat  it  be  in  addition  to  the  statutory  com- 
pensation, and  there  Is  nothing  in  the  order 
of  allowance  Indicating  that  it  was  intended 
otherwise.    Nor  is  there  any  reason  for  say- 
ing that  the  allowance  was  Intended  for  the 
future  alone.    Ordinarily,  the  marshaling  of 
an  estate,  and  its  appraisement  and  inven- 
tory require  as  much  time  and  careful  at- 
tention as  the  subsequent  work  in  connection 
therewith.    Furthermore,    the    care    of   the 
children  and  of  the  household   lmi>osed  on 
the  executors  unusual  duties  and  annoyances 
which  began  at  once.    Orders   were  subse- 
quently   made   fixing    the   compensation    of 
the  executors ;  but,  with  one  exception,  there 
is  nothing  In  the  record  indicating  that  the 
compensation  so  fixed  was  Intended  to  in- 
clude that  fixed  by  the  statute.    During  the 
year  covered  by  the  exception  no  other  com- 


pensation was  in  fact  claimed  or  received. 
One  of  the  objections  is  that  the  executors 
were  allowed  extra  compensation  for  two  or 
three  years  for  which  the  order  was  not 
made  In  advance.  There  is  nothing  In  the 
objection.  The  entire  matter  was  before 
tbe  court,  and  it  was  not  necessary  that  the 
salary  be  fixed  In  advance.  When  the  last 
report  was  filed,  the  executors  asked  and 
were  allowed  the  sum  of  $1,832  as  statutory 
compensation  on  $183,284.30  disbursed  by 
them.  What  has  already  been  said  relative 
to  the  salary  allowed  for  tbe  several  years 
applies  as  well  to  this  item. 

It  will  be  presumed  that  compensation  be- 
yond that  fixed  by  statute  was  for  extra- 
ordinary services  in  the  absence  of  a  show- 
ing to  the  contrary.  Patterson  v.  Bell,  25 
Iowa,  149.  But  it  is  said  that  one  of  the 
e:(ecutor8,  E.  B.  Woodruff,  was  allowed  an 
attorney's  fee  for  services  rendered  the  ex- 
ecutors in  estate  matters,  and  that  the  said  al- 
lowance was  agreed  to  on  condition  tliat  no 
further  demand  for  substantial  compensation 
be  made  by  either  executor.  It  is  clearly 
shown  that  the  amount  allowed  to  Woodruff 
was  In  accordance  with  a  stipulation  entered 
into  by  the  parties  Interested  in  the  estate, 
but  the  evidence  falls  to  show  that  It  was 
made  on  the  condition  contended  for.  Under 
the  showing  made,  we  think,  the  executors 
were  properly  allowed  the  salaries  as  extra 
compensation,  aside  from  the  one  year  when 
the  salary  was  declared  to  include  tbe  stat- 
utory fees,  and  that  they  were  entitled  to  the 
statutory  percentage  in  addition  thereto. 
Complaint  is  also  made  of  an  error  In  the 
computation  of  interest  on  a  note  turned 
over  to  the  plaintUT  herein.  He  has  sustain- 
ed no  prejudice  on  account  thereof,  even  if 
there  was  an  error,  and  the  order  of  the  trial 
court  fully  protects  the  estate. 

In  view  of  all  the  facts  appearing  In  tbe 
record,  which  we  have  not  attempted  to  give 
In  detail,  we  think  the  judgment  of  the  trial 
court  right,  and  it  is  therefore  affirmed. 

AfBrwiftA. 


PAUIiSON  V.  BARGER. 
(Supreme  Court  of  Iowa.    Dec.  14,  1906.) 

Patment  —  Recovebt  —  Duress  —  Thbeat  to 

F0RECU>8B  Lien. 

A  mere  threat  made  by  a  lessor,  who  dalm- 
ed  that  bis  lessee  was  indebted  to  him  In  a 
certain  amount,  to  foreclose  his  landlord's  lien 
unless  sncb  amount  was  DHid,  was  not  duron 
so  as  to  render  a  payment  made  by  tbe  lessee, 
in  order  to  prevent  the  attachment  of  his  prop- 
erty of  whidi  he  had  full  use  at  the  time,  in- 
voluntary. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  |  285.] 

Appeal  from  District  Court,  Humboldt 
County;   A-  D.  Bailey,  Judge. 

Suit  at  law  to  recover  a  sum  of  money 
alleged  to  have  been  paid  to  tbe  defendant 
under  duress,  and  to  recover  the  value  of 
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■erricea  aHeged  to  have  been  performed  at 
the  Instance  and  request  of  the  defendant 
There  waa  a  trial  to  a  Jury,  and  a  Terdlct 
and  Judgment  for  the  plaintiff,  from  which 
the  defendant  appeals.    RevOTsed. 

Healy  Bros,  ft  Kelleber,  for  appellant 
Piouty,  Coyle  ft  Prouty,  for  appellee. 

BHERWIN,  3.  In  the  first  count  of  the 
petition  the  plaintiff  alleged  that  the  de- 
fendant was  the  owner  of  a  certain  tract  of 
land  Id  Pocahontas  county,  and  that  as 
the  consideration  for  a  lease  of  said  prop- 
erty for  the  year  1904,  the  defendant  agreed 
to  rebate  and  discharge  the  sum  of  $130, 
which  was  thai  due  the  defendant  from  the 
plaintiff  as  a  part  of  the  rent  for  the  same 
land  during  the  preceding  year;  that  after^ 
ward,  the  defendant  refused -to  perform  his 
agreement,  and  only  allowed  the  plaintiff 
the  sum  of  $00  as  a  rebate;  that  the  plain- 
tiff WM  compelled  to  pay  the  balance  of 
said  mim,  $180^  on  account  of  the  threat  of 
the  defendant  to  foreclose  his  landlord's  lien, 
and  that  the  plaintiff  paid  said  sum  to  pre- 
vent attachment  of-  his  property. 

In  an  another  count  of  the  petition,  the 
plaintiff  sued  to  recover  the  sum  of  $14  for 
serrlces  performed  by  him  for  the  defendant 
In  cutting  weeds  and  grass  upon  the  land 
In  question.  In  still  another  count  the  plain- 
tiff claimed  the  sum  of  $25  for  hauling  out 
and  distributing  manure,  which  had  accimiu- 
Inted  In  the  barnyards  prior  to  the  plaintiff's 
occupancy  of  the  farm.  And  further  dalm 
was  made  for  damages  to  grain  in  the  bin 
because  of  the  defendant's  failure  to  shingle 
the  granary.  At  the  close  of  the  testimony, 
the  defendant  moved  to  strike  the  testimony 
offered  by  the  plaintiff  in  support  of  count 
1  of  his  petition,  and  asked  the  court  to 
instruct  the  Jury  to  return  a  verdict  for 
the  defendant  on  said  first  count  because  the 
evidence  affirmatively  established  the  fact 
that  the  payment  of  the  $130  sought  to  be 
recovered  in  said  count  was  a  voluntary  pay- 
ment made  by  the  plaintiff  to  discharge  and 
liquidate  a  valid,  subsisting  obligation  due 
to  the  defendant  The  court  overruled  the 
motion,  and  thereafter  instructed  in  sub- 
stance that,  if  the  contract  for  the  alleged 
rebate  of  $180  was  made,  as  alleged,  and  the 
plaintiff  afterward  paid  the  stmi  of  $130, 
the  balance  of  the  rent  for  the  year  1903,  on 
account  of  threats  on  the  part  of  the  defend- 
ant to  foreclose  his  landlord's  lien  or  attach 
the  property  of  the  plaintiff  for  said  debt 
the  plaintiff  would  be  entitled  to  recoTer  the 
money  so  paid.  There  waa  error  In  not  suit- 
talning  the  motion  and  in  the  Instruction 
given.  It  is  the  general  rule  In  this  state,  as 
well  as  elsewhere,  that  money  voluntarily 
paid  cannot  be  recovered  back.  The  dis- 
agreement among  the  courts  has  been  In  the 
application  of  this  rule  to  particular  cases 
rather  than  to  the  rule  Itself.  It  has  long 
been  the  rule  In  this  state  that  a  mere  threat 


to  begin  a  civil  suit  to  recorer  on  contract 
and  to  attach  property  in  aid  of  sacfa  sott, 
does  not  constitute  such  duress  oa  to  0iab 
a  payment  made  on  account  thereof  an  ia- 
voluntary  one;  and  such  seems  to  be  ^ 
rule  In  most  of  the  other  Jurisdictions.  Dick- 
erman  t.  Lord,  21  Iowa,  338,  89  Am.  Dee. 
679;  Weaver  y.  Stac^,  93  Iowa,  690,  E 
N.  W.  22;  King  v.  Williams,  65  Iowa,  167 
21  N.  W.  602 ;  James  and  Haverstot^  ▼.  Dsl- 
bey,  107  Iowa,  466,  78  N.  W.  61.  No  daia 
is  made  in  this  case  that  the  property  of 
the  plaintiff  was  in  the  possession,  either 
actual  or  constructive,  of  tbe  defendant  at  tise 
time  of  the  alleged  involuntary  payment;  in- 
deed, the  record  clearly  shows  that  tbe  plais- 
tiff  was  at  the  time  In  the  full  use  and  eajoy- 
ment  thereof.  In  some  cases  paynments  mad? 
for  the  purpose  of  regaining  the  possesritsi 
of  property  illegally  detained  have  been  held 
to  be  involuntary,  but  this  is  clearly  hot 
such  a  case.  Here  the  demand  was  base-l 
on  a  contract  evidenced  by  a  note,  and,  eve: 
if  a  threat  to  attach  were  in  fact  made,  aa  al- 
leged by  the  plaintiff,  or  if  an  attachment  vert 
made  following  such  threat  the  plaintKT  would 
have  had  ample  opportunity  to  assert  and 
maintain  his  legal  rights  in  that  action,  and  he 
cannot  be  permitted  to  select  his  own  time 
for  a  legal  determination  of  such  rl^ta  br 
then  making  payment  and  thereafter  bring- 
ing suit  to  recova:  the  same,  on  tbe  ground 
that  the  payment  was  involuntary. 

Other  matters  are  complained  of.  bnt  we 
find  nothing  in  the  appellant's  contrition  re- 
lating thereto  which  would  require  a  reversal 
of  the  case;  in  any  event  as  the  alleged 
errors  relied  upon  are  not  likely  to  occur 
If  there  ahonld  be  a  retrial  of  the  case^  we 
need  not  more  specifically  notice  them.  Fte 
the  error  pointed  out  the  Judgment  muat  be, 
and  it  is,   reversed. 

Reversed. 


PIERCE  V.  O'NEIIi. 
(Supreme  Court  of  Iowa.    Dee.  14,  1906.) 

DowEB— Bak— JuDioiAi.  Sale  —  Forbcix>sube 

ov  Trxtst  Dred 

Under  Code  1851,  i  2096,  providing  that 
trust  deeds  may  be  foreclosed  in  accordance  wltli 
their  terms,  the  foreclosure  of  a  trust  deed  io 
which  the  wife  of  the  frrantor  had  not  joined 
was  a  Judicial  sale,  barring  her  right  to  dower. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Viz. 
vol.  17,  Dower,  {  147.] 

Appeal  from  District  Court  Pottawattamie 
County;    W.  B.  Green,  Judge. 

Suit  in  equity  to  recover  statutory  interest 
in  real  estate  that  was  owned  by  the  pialn- 
tifTs  husband  during  coverture.  There  was 
a  Judgment  for  the  defendant,  from  which 
the  plaintiff  appeals.    Affirmed. 

Turner  &  CuUIson,  for  appellant  Fre- 
mont Benjamin,  for  appellee. 

SHERWIN,  J.  The  plaintiff  is  the  widow 
of  William  Pierce,  who  died  intestate  In  Jan- 
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nary,  1904.  Tbt  parties  were  married  prior 
to  1857,  and  were  at  that  time  hnsband  and 
wife.  In  18C7  Bald  William  Pierce  was  the  own- 
er of  the  east  half  of  the  southeast  quarter 
of  section  7,  township  76,  range  88,  in  Potta- 
wattamie county,  Iowa.  In  the  latter  part 
of  said  year  William  Pierce,  the  then  hnsband 
of  this  plaintiff,  executed  and  delivered  to 
one  Ira  Platner  a  deed  of  trust,  conreylng  the 
land  described  herein.  The  deed  was  given 
to  secure  the  payment  of  certain  indebtedness 
evidenced  l)y  a  promissory  note  of  said  Wil- 
liam Pierce,  and  the  wife,  the  plaintiff  herein, 
did  not  Join  In  said  deed.  The  deed,  by  its 
terms,  provided  that,  in  the  event  the  note 
was  not  paid  when  due,  the  sheriff  of  said 
county  should  sell  and  convey  the  land  de- 
scribed therein  after  giving  10  days'  notice 
of  the  time  and  place  of  sale  by  posting 
written  notices  thereof  In  some  public  place 
of  the  county,  and  that  said  sheriff  was  au- 
thorized to  execute  a  deed  to  the  purchaser 
of  the  land  at  the  sale.  Thereafter,  the 
sheriff  of  ttw  oounly,  acting  as  such,  sold  the 
land  In  accordance  with  the  terms  of  the 
deed,  and  executed  and  delivered  to  Ira 
Platner  a  sheriff's  deed,  conv^lng  to  him 
the  premises  described  in  the  trust  deed;  the 
same  Including  the  land  involved  in  this 
action.  The  defendant  acquired  title  through 
a  Chain  of  conveyances  from  said  Platner. 
The  plaintiff  contends  that  she  has  a  com- 
mon-law dower  right  In  and  to  all  of  said 
real  estate  lying  west  of  the  Nishna  Botna 
river,  by  reason  of  the  fact  that  she  is  the 
widow  of  said  William  Pierce,  and  that  the 
land  was  owned  and  possessed  by  him  during 
the  marriage,  and  she  has  made  no  relinquish- 
ment of  her  rights  therein.  She  bases  this 
claim  on  the  contention  that  the  land  was 
not  sold  on  execution  or  other  Judicial  sale. 
It  is  the  appellee's  contention  that  the  sale 
having  been  made  in  strict  accordance  with 
the  trust  deed  in  question,  and  for  the  pur- 
pose of  satisfying  the  debt  that  It  was  given 
to  secure,  the  sale  was  a  Judicial  one,  and 
that  it  conveyed  title  unincumbered  by  any 
dower  right  which  might  otherwise  subse- 
quently have  accrued  to  the  plaintiff  as  the 
widow  of  William  Pierce.  The  facts  thus 
presented  bring  the  oase  clearly  within  the 
holdings  of  this  court  In  Sturdevant  v.  Norrls, 
30  Iowa,  66,  and  Stldger  v.  Evans,  64  Iowa, 
91,  19  N.  W.  880.  In  the  first  of  the  two 
cases,  the  husband  executed  a  mortgage  on 
the  land  Involved  therein  in  which  the  wife 
did  not  Join.  The  mortgage  provided,  in  sub- 
■tanca,  that  It  might  be  foreclosed  by  notice 
and  sale  in  the  manner  provided  by  the  stat- 
utes then  in  force  without  proceedings  in 
court;  and  it  was  held  that  a  foreclosure 
thereof  In  the  manner  provided  by  law  and 
the  sale  thereunder  was  in  fact  a  Judicial 
sale,  within  the  meaning  of  the  statute,  al- 
though such  mode  of  foreclosure  was  not 
strictly  within  the  ordinary  deflnltion  of  a 
Judicial  sale.  In  the  instant  case,  a  trust 
deed  having  Xteea  executed  and  delivered  for 


the  purpose  of  securing  the  debt  of  William 
Pierce,  it  was,  in  effect,  a  mortgage,  and.  If 
a  sale  was  made  thereunder  in  strict  ac- 
cordance with  the  terms  of  said  deed,  no 
sound  reason  appears  why  it  should  not  be 
deemed  a  Judicial  sale  within  the  rule  an- 
nounced In  the  Sturdevant  Case.  In  Stldger 
v.  Evans,  Stldger  made  a  general  assignment 
for  the  benefit  of  his  creditors,  under  a  stat- 
ute providing  for  such  an  assignment  The 
property  thus  assigned  Included  real  estate 
in  which  the  wife  of  Stldger  would  have  had 
a  dower  interest  had  her  husband  died  the 
owner  of  the  land.  .  This  land  was  duly  con- 
veyed by  the  assignee  to  the  defendant  Evans, 
and  thereafter,  and  after  the  death  of  her 
husband,  Mrs.  Stldger  brought  an  action  to 
recover  her  statutory  interest  It  was  held 
that  the  sale  by  the  assignee  was  a  Judicial 
sale,  within  the  rule  announced  in  the  Sturde- 
vant-Norrls  CSase,  supra ;  and  it  was  further 
said  the  sale  "was  made  in  pursuance  of 
a  statutory  provision  for  diqwalng  of  the 
insolvent  person's  property,"  and,  further, 
that  whatever  should  have  been  the  ruling  In 
the  Sturderant-Norris  Case,  on  the  facts 
there  presented,  the  decision  had  become  a 
rule  of  property,  and  should  not  be  disturbed ; 
and  it  was  held  that  the  assignee's  sale  cut 
off  any  right  which  the  widow  might  other- 
wise have  had.  Section  2096  of  the  Code  of 
1861  was  in  force  at  the  time  the  sale  In 
this  case  was  made,  and  It  provided  that 
trust  deeds  might  be  foreclosed  in  accordance 
with  their  terms. 

It  is  therefore  manifest  that  the  two  cases 
cited  control  the  case  at  bar,  and  that  the 
Judgment  must  be  afSrmed. 

Affirmed. 


8TATB  V.  ARTHUR. 
(Snpreme  Court  of  Iowa.    Dec  14,  1906.) 

1.  Cbiminai.    Law — Tbiai- — Postponbuent— 

DlSCHBTION. 

When  a  case  was  called  for  trial,  the  coun- 
tjr  attorney  applied  for  a  postponement,  that 
he  might  nse  certain  witnesses  who  were  not 
liefore  the  grand  Jury  and  of  whose  testimony 
he  had  not  given  the  notice  required  by  Code, 
{  5378.  The  court  indicated  that  it  would  grant 
tlie  application,  whereupon  accnsed  consented 
to  the  use  of  the  witnesses  without  the  required 
four  days'  notice.  Beld,  that  it  was  not  an 
abuse  of  the  trial  court's  discretion  to  permit 
the  witnesses  to  testify. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14  Criminal  Law,  U  1420,  1428,  1436.] 

2.  BUBOI.ABY — EviDsncK. 

In  a  prosecution  for  breaking  and  entering 
a  banli,  evidence  that  the  next  morning  after 
the  burglary  certain  tools  were  found  in  the 
bank  building,  which  had  been  taken  by  break- 
ing and  entering  a  nearby  blacksmith  shop,  was 
admissible. 

3.  Same. 

Where,  in  a  prosecution  for  breaking  and 
entering,  a  man  named  B.  pleaded  guilty  and 
was  sentenced,  and  defendant,  who  was  in  com- 
pany with  him  in  the  evening  of  the  day  before 
the  burglary  and  also  ttie  next  morning,  de- 
clared aiter  his  arrest  that  he  bad  not  known 
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B.  and  nerer  met  him  until  the  day  before 
defendant'i  arrest,  the  state  was  entitled  to 
prove  that  the  night  of  the  burglary  a  team 
was  stolen  and  driven  in  the  direction  defendant 
must  have  gone  had  he  been  one  of  the  gnilty 

{larties,  that  the  wagon  was  found  broken  down 
n  a  snowdrift,  the  animals  loose,  and  that  near 
where  the  wagon  was  abandoned  there  was  a 
footprint  in  the  snow  which  exactly  corresponS- 
ed  with  one  of  defendant's  shoes. 

4.   CSIIUNAL   Law— CONSPIBAOT— EVIDBNCB. 

In  a  prosecution  for  breaking  and  entering, 
evidence  tnat  defendant  and  B.,  who  admitted 
his  guilt,  were  recently  before  the  breaking 
frequently  together,  was  admissible  to  prove  a 
conspiracy. 
6.  Same— Statements  in  Dbfendanx's  Pbxb- 

ENCE. 

Where  It  was  claimed  that  defendant  and 
B.  conspired  to  commit  a  burglary,  evidence 
concerning  statements  made  by  B.  in  defend- 
ant's presence  were  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  1003.] 

6.  Same. 

Defendant  and  B.  were  charged  with  break- 
ing and  entering  a  bank  at  T.  B.  pleaded 
guilty.  After  arrest  defendant  admitted  that 
he  was  with  B.  on  the  day  and  night  before  his 
arrest,  but  denied  that  he  had  previously  known 
him.  Held,  that  the  state  was  properly  permit- 
ted to  show  that  at  about  11  o'clock  on  the 
night  of  the  breaking  B.  inquired  of  witness 
the  road  to  T. 

7.  BCSOLABT— EtidXNCK— SlTTriOIENCT. 

In  a  prosecution  for  breaking  and  enter- 
ing, evidence  held  sufficient  to  sustain  a  con- 
viction. 

Appeal  from  District  Court,  Pottawattamie 
County;  O.  D.  Wheeler,  Judge. 

Defendant  was  Indicted,  tried,  and  convict- 
ed of  the  crime  of  breaking  and  entering,  and 
from  the  Judgment  imposed  appeals.  Af- 
firmed. 

Sims  ft  EiUpack  and  Harl  &  Tinley,  for  ap- 
pellant Cbas.  W.  Mnllan,  Atty.  Oen.,  and 
Lawrence  De  Oraff,  Asst  Atty.  Oen.,  for  the 
State. 


DEEMER,  J.  This  Is  the  second  time  the 
case  has  been  before  ns.  The  opinion  on 
the  former  appeal  is  to  be  found  In  105  N. 
W.,  at  page  422.  After  remand  to  the  dis- 
trict court  the  case  was  again  tried,  result- 
ing in  a  verdict  of  conviction.  Several  ques- 
tions are  presented  on  this  appeal  which  did 
not  arise  on  the  former  trial,  and  to  these 
we  shall  first  direct  attention. 

1.  When  the  case  was  called  for  trial,  the 
county  attorney  made  an  application  for  post- 
ponement In  order  that  he  might  use  the  tes- 
timony of  certain  witnesses  who  were  not  be- 
fore the  grand  Jury  and  of  whose  testimony 
he  had  not  given  the  requisite  notice  as  pro- 
vided In  section  5373  of  the  Code.  The  court 
indicated  that  It  would  grant  the  application, 
whereupon  defendant  consented  to  the  use  of 
the  witnesses  without  waiting  for  the  expira- 
tion of  the  four  days.  Of  this  complaint  is 
made.  This  matter  was  so  largely  In  the  dis- 
cretion of  the  trial  court  that  we  should  not 
interfere  In  the  absence  of  a  showing  as  to 
abuse  of  that  discretion.  Defendant  Is  seek- 
ing to  take  advantage  of  a  mere  technicality. 


and  not  to  advantage  himself  of  any  soSv- 
stantial  right  No  prejudice  resulted  to  dt- 
fendant  and  the  court  did  not  abase  Its  dis- 
cretion. 

2.  The  building  which  was  broken  and  en- 
tered was  a  bank  in  a  sniaU  nnlnoorporatid 
town,  known  as  "Traynor,"  In  PottawattanJe 
county.  The  next  morning  after  tbe  barglaiy 
was  committed  certain  tools  were  fonnd  Is 
the  bank  building  which  were  taken  by  break- 
ing and  entering  from  a  nearby  blacksmith 
shop.  The  state  was  permitted  to  sliow  tltese 
facts  oveir  defendant's  objections.  Tbia  wu 
a  part  of  the  history  of  the  case,  and  were 
properly  admitted.  State  y.  Rlcbards,  126 
Iowa,  497,  102  N.  W.  439;  State  T.  Oray.  116 
Iowa.  231,  89  N.  W.  987. 

3.  That  same  night  a  team  was  taken  from 
a  stable  close  at  band,  hitched  to   a   sprta^ 
wagon,  and  driven  in  tbe  direction  vrhlch  de- 
fendant must  have  gone  had  be  been  one  oi 
the  guilty  parties.    The  wagon  when  found 
had  broken  down  In  a  snowdrift  and  tbe  ani- 
mals were  loose.    Near  where  the  wagon  was 
abandoned  was  a  footprint  In  the  snow  which 
was  made  as  by  one  Jumping  from  tbe  wagio. 
One  of  defendant's  shoes  was  fitted  into  this 
footprint  and  was  fotmd  to  exactly  corres- 
pond therewith.     This  evidence  was  all  ob- 
jected to,  but  we  think  it  was  both  relevant 
and  material.    A  man  by  the  name  of  Bern- 
stein was  undoubtedly  one  of  the  parties  who 
broke  and  entered  tbe  bank  building.     In- 
deed, be  pleaded  guilty  and  was   sentenced 
therefor.     Defendant  was  in  company  with 
Bernstein  in  the  evening  of  the  day  before 
the   breaking  occurred,   and  was   also    with 
him  next  morning  and  until  arrested  for  the 
commission  of  the  crime.     Shortly  after  the 
arrest   defendant  declared  that  he  did   not 
know  Bernstein  and  bad  never  met  Urn  un- 
til the  day  before  the  arrest    The  state  shovr- 
ed  by  many  witnesses  that  this  was  untrue: 
that  defendant  and  Bernstein  were  together 
some   two   years   before   In   Colorado;     that 
they  were  frequently  together  shortly  before 
the  crime  was  committed.  In  Omaha,  Council 
Bluffs,  and  at  a  little  town  named  Mlnden. 
which    Is    not    many    miles    from    Traynor. 
Complaint  is  made  of  the  admission  of  all 
of  this  testimony.     We  think  it  was  proper 
to  tie  received.    State  y.  Arthur  (Iowa)  103 
N.  W.  422;  State  y.  Stevens,  67  Iowa.  557, 
25  N.  W.  777;   People  y.  Chllds,  127  CaL  363. 
59  Pac.  7C8;    State  y.  Oadbols,  89  Iowa.  25, 
56  N.  W.  272;    Scott  v.  State,  30  Ala.  503; 
Belnhold  y.  State,  130  Ind.  467,  30  N.  EL  306. 
Even  without  defendant's  statement  after  ar- 
rest, much  of  this  testimony  showing  that 
defendant  and  Bernstein  were  recently  be- 
fore the  burglary  frequently  together  was  ad- 
missible as  tending  to  prove  a  conspiracy. 
Utter  strangers  are  not  likely  to  conspire  to 
commit  crime.    Becognlzing  that  many  of  the 
circumstances   were  against  him,  defendant 
sought  to  exculpate  himself  when  arrested  by 
saying  that  he  had  never  met  Bernstein  un- 
til the  day  before.    Tills  dmial  of  acquaint- 
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ance  Is  very  fltgnlflcant,  and  adds  mucb  to  the 
testimony  showing  that  for  some  days  jnst 
previous  to  the  barglary  these  parties  were 
aeen  frequently  together.  The  cases  we  have 
cited  fully  sustain  the  ruling  of  the  trial 
court.  Evidence  was  adduced  regarding 
statements  made  by  Bernstein  in  defendant's 
presence.  This  was  properly  received  for  ob- 
vious reasons.  After  the  arrest  defendant 
admitted  that  he  was  with  Bernstein  the  day 
and  night  before  his  arrest.  The  state  was 
permitted  to  show,  over  defendant's  objec- 
tions, by  a  witness  living  two  miles  east  of 
Traynor,  that  at  about  11  o'clock  of  the  night 
of  the  breaking  and  entering  Bernstein  In- 
quired of  him  as  to  the  road  to  Traynor. 
This  testimony  was  manifestly  competent. 
4.  Defendant's  chief  complaint  Is  that  there 
Is  no  testimony  to  support  the  verdict,  and 
that  the  court's  Instructions  as  to  conspiracy 
and  confederation  were  erroneous.  This  pre- 
sents the  only  serious  or  debatable  proposi- 
tion in  the  case.  Now,  as  when  the  case  was 
before  us  on  a  former  appeal,  the  question 
as  to  the  correctness  of  the  instructions  de- 
pends upon  the  suflBclency  of  the  evidence. 
On  the  second  trial  the  state  proved  the  re- 
lations of  defendant  and  Bernstein  substan- 
tively, and  the  jury  was  instructed  to  so 
consider  them.  In  addition  to  this,  the  tes- 
timony as  to  the  footprint  In  the  snowbank 
is  considerably  stronger  and  clearer  than 
when  the  case  was  before  us  on  a  former  ap- 
peal. In  addition  to  this,  we  have  the  ver- 
dict of  another  Jury  and  the  views  of  another 
trial  Judge  upon  the  sufficiency  of  the  testi- 
mony. In  view  of  all  these  facts,  we  are  not 
now  prepared  to  say  that  the  verdict  is  with- 
out support  In  the  testimony,  or  that  the  In- 
structions as  to  conspiracy  or  confederation 
should  not  have  been  given.  That  the  bank 
building  was  broken  and  entered  by  some 
one  is  very  clear,  and  there  Is  ample  testi- 
mony to  show  that  Bernstein  was  the  guilty 
party  or  one  of  the  guilty  parties.  Defend- 
ant and  Bernstein  were  friends.  They  were 
together  the  night  of  the  burglary.  Defend- 
ant admitted  this  after  his  arrest,  although 
be  said  they  were  in  a  bam  together.  They 
were  seen  together  two  or  three  days  before 
the  burglary  was  committed  at  the  town  of 
Minden,  not  many  miles  from  Traynor.  Ac- 
cording to  the  admissions  of  defendant,  they 
were  at  or  near  Henderson,  another  small 
town  near  Traynor,  the  day  before  the  crime 
was  committed.  They  were  found  In  a  barn 
together  early  In  the  morning  following  the 
burglary.  When  seen  at  this  bam  defendant 
tried  to  conceal  his  Identity.  They  left  the 
bam  together  and  were  overtaken  by  a  posse 
and  arrested  while  In  each  other's  company. 
Defendant  attempted  to  explain  his  associa- 
tion with  Bernstein  in  order  to  exculpate 
himself,  and  in  so  doing  lied  about  his  own 
relations  with  him.  Defendant  Is  a  barber 
who  said  that  he  was  out  looking  for  work. 
Surely  be  did  not  expect  to  open  a  shop  at 
a  county  cross-roads.    The  crime  was  com- 


mitted In  January,  and  he,  a  barber,  was  not 
out  at  that  time  of  the  year  looking  for  farm 
work.  If  he  was,  it  does  not  appear  that 
he  ever  inquired  for  any.  Both  men  were 
armed  when  arrested.  Bernstein  had  with 
him  some  of  the  things  which  safe-breakers 
use.  His  hand  was  injured  in  such  a  way  as 
to  account  for  the  blood  stains  found  In  the 
bank.  The  footprint  found  near  where  the 
team  and  wagon  was  abandoned  was  un- 
doubtedly made  by  defendant's  shoe  which  he 
was  wearing  the  night  of  the  burglary.  Bern- 
stein Inquired  the  road  to  Traynor  as  above 
indicated,  and  defendant  said  he  was  with 
him  that  night  Upon  this  record  we  think 
there  was  sufficient  evidence  to  Justify  a 
verdict  of  guilty.  A  conspiracy  and  confed- 
eration may  be  proved  by  circumstantial  evi- 
dence, and  we  think  It  Is  so  proved  In  this 
case,  and  that  the  Jury  was  warranted  in 
finding  defendant  guilty. 

There  is  no  error,  and  the  Judgment  Is  af- 
firmed. 


SMITH   V.  DISTRICT  COURT  OF 

MAHASKA  COUNTT. 

(Supreme  Court  of  Iowa.    Dec.  15.  1006.) 

1.  Cbiminai.   Law— Judokent— CoBBEonos- 
NUNO  Pro  Tunc  Obseb. 

Under  Code,  {  5431,  reguirlDK  a  Judgment 
In  criminal  cases  to  be  pronounced  on  a  day 
fixed,  and  a  certified  cop;  thereof  to  be  furnish- 
ed the  officer  whose  duty  It  is  to  execute  it,  who 
shall  proceed  to  execute  it  accordingly,  and 
section  5443,  prescribins;  the  procedure  for  exe- 
cution of  judgment  for  imprisonment  and  re- 
quiring an  entry  of  the  return  of  such  execu- 
tion by  the  clerk  as  a  part  of  the  records,  a 
judgment  for  imprisonment  and  costs  cannot  be 
corrected  six  years  after  its  entry  by  a  nunc  pro 
tunc  order  to  insert  tharein  a  fine. 

[Ed.  Note.— For  cases  in  point.  s(>e  Cent.  Dig. 
vol.  15,  Criminal  Lew,  §S  2545,  2540.] 

2.  SAire— Review— CiBTTOBABi— Wart  of  Ju- 
Bisnionoit. 

A  none  pro  tunc  order  for  the  correction  of 
a  judgment  for  imprisonment  and  costs  by  the 
insertion  of  a  fiue.  made  six  years  after  entry 
of  the  judgment,  being  beyond  the  jurisdiction 
of  a  court,  certiorari  was  the  proper  remedy  for 
review  of  the  order. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  15,  Criminal  lisw,  {  2509.] 

Writ  of  certiorari  was  sued  out  in  this 
court  and  proper  return  was  made.  John  T. 
Scott,  Judge.  Order  of  district  court  an- 
nulled. 

lilston  McMIllen,  for  petitioner.  John  N. 
McCoy,  for  defendant 

LADD,  J.  Judgment  was  spread  upon  the 
records  of  the  district  court  May  13,  18U8, 
that  the  petitioner  serve  a  term  of  one  year 
In  the  penitentiary  at  Ft  Madison,  and  pay 
the  costs  of  his  conviction  of  the  crime  ot 
manslaughter.  The  sentence  was  executed. 
On  the  26th  day  of  March,  1906,  nearly  six 
years  afterwards,  the  county  attorney  filed 
a  motion  for  a  nunc  pro  tunc  order  correct- 
ing the  Judgment  by  inserting  therein  a  fine 
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of  $S00,  on  the  ground  that  It  was  a  part  of 
the  court's  sentence  but  omitted  from  the  rec- 
ords by  the  neglect  or  oversight  of  the  clerk. 
The  petitioner  was  duly  notified  of  this  mo- 
tion, but  did  not  appear,  and  the  court,  after 
hearing  the  evidence,  entered  the  order  aa 
prayed.  The  power  of  a  court  of  record  to 
enter  Judgments  nunc  pro  tunc  in  civil  cases 
Is  universally  recognized.  Doughty  v.  Meek 
aowa)  74  N.  W.  744,  67  Am.  St  Rep.  282. 
See  note  to  Nlnde  v.  Clark,  4  Am.  St  Rep. 
823;  1  Black  on  Judgments,  t  126  et  seq. ;  1 
Freeman  on  Judgments,  {  66  et  seq.  And 
the  rule  Is  equally  well  established  that  mere 
formal  or  clerical  errors  or  omissions  or  mis- 
takes In  the  entries  of  the  clerk  concerning 
matters  of  procedure  in  criminal  cases  may 
be  corrected  by  nunc  pro  tunc  orders.  Thus, 
In  May  v.  People,  92  111.  343,  Green  v.  State, 
19  Ark.  178,  and  Burnett  v.  State,  14  Tex. 
4B6,  65  Am.  Dec.  131,  the  record  was  correct- 
ed so  as  to  show  the  return  of  an  Indictment, 
and,  In  State  v.  Parrar,  104  N.  C.  702,  10  S. 
B.  159,  and  State  v.  Flester.  82  Or.  254,  00 
Pac.  561,  so  as  to  show  the  entry  of  a  plea 
of  not  guilty.  In  Ex  parte  Jones,  61  Ala. 
399,  the  amount  of  costs  was  held  properly 
Inserted  In  the  Judgment  of  conviction  by  the 
trial  court  at  a  succeeding  term.  Bat  the 
costs  are  no  part  of  the  sentence.  State  ▼. 
Crook,  115  N.  O.  764,  20  S.  B.  513,  29  U  R. 
A.  261.  In  People  v.  Bemls,  61  Mich.  422,' 
16  N.  W.  794,  the  correction  of  an  entry,  so 
as  to  show  the  verdict  to  have  been  for  mur- 
der In  the  first  degree  and  of  the  sentence 
made  within  a  month,  and,  for  all  that  ap- 
pears, at  the  same  term  of  court  was  ap- 
proved. Mr.  Bishop,  In  his  work  on  Crlml- 
al  Procedure,  says:  "The  court  may  order 
nunc  pro  tunc  entries,  as  they  are  called, 
made  to  supply  some  omission  In  the  entry 
of  what  was  done  at  the  preceding  term, 
yet  this  Is  a  power  the  extent  of  which  Is 
limited  and  not  easily  defined."  See,  also.  In 
re  Wight,  134  U.  S.  136,  10  Sup.  Ct  487,  88 
li.  Bd.  865.  Bllansky  v.  State,  3  Minn.  427 
(Oil.  313);  Smith  V.  State,  71  Ind.  250.  Note 
to  O'Sulllvan  r.  People,  20  L.  R.  A.  143,  and 
cases  collected  In  19  Bnc.  PI.  &  Pr.  495.  In 
re  Black,  52  Kan.  67,  84  Pac.  414,  39  Am.  St 
Rep.  333;  Weatherman  t.  Commonwealth,  91 
Va.  799,  22  S.  B.  349.  But  In  no  case  to 
which  our  attention  has  been  directed  or 
which  we  have  been  able  to  discover  has  any 
court  by  the  entry  of  such  an  order,  correct- 
ed a  former  Judgment  or  sentence  in  a  crim- 
inal cause  by  adding  a  fine  or  in  any  way  In- 
creasing the  penalty  denounced  against  the 
accused.  Our  statute  requires  Judgment  to 
be  pronounced  on  a  day  fixed  (section  6431, 
Code),  and  a  certified  copy  of  the  Judgment 
as  It  aippears  on  the  record  book  "must  be 
forthwith  furnished  the  officer  whose  duty 
It  is  to  execute  the  same,  who  shall  proceed 
and  execute  it  accordingly"  (section  5443).  "A 
Judgment  for  Imprisonment^  or  for  Imprison- 
ment until  a  fine  is  paid,  to  be  executed  in 


the  county  where  the  trial  Is  had,  shall  be 
executed  by  the  sheriff  thereof,  and  return 
made  upon  the  execution,  which  shall  be  de- 
livered to  and  filed  by  the  clerk  of  said 
court  Under  all  other  Judgments  for  Im- 
prisonment, the  sheriff  shall  deliver  a  cer- 
tified copy  of  the  execution  with  the  body  of 
the  defendant  to  the  keeper  of  the  Jail  or 
penitentiary  In  which  the  defendant  is  to 
be  imprisoned  In  execution  of  the  Judgment 
and  take  his  receipt  therefor  on  a  dnpli(ate 
copy  thereof,  which  be  must  forthwith  re- 
turn to  the  clerk  of  the  court  in  wblcb  lite 
Judgment  was  rendered,  with  his  return 
thereon,  and  minute  of  said  return  sball  be 
entered  by  the  clerk  as  a  part  of  the  record 
of  the  proceedings  in  the  cause  tn  which  the 
execution  Issued;  and  when  such  defendant 
Is  discharged  from  custody,  the  Jailer  or 
warden  of  the  penitentiary  shall  malce  re- 
turn of  such  fact  to  the  proper  court,  and 
entry  thereof  shall  be  made  by  Its  cluk  as 
Is  required  in  the  first  instance"  (section 
6444). 

The  manifest  design  is  that  the  sentence  of 
the  law  shall  be  e^eedlly  executed.     Indeed. 
this  court  has  held  that  the  courts  are  with- 
out authority  to  suspend  the  enforcement  of 
sentences  after  being  pronounced.     State  r. 
Voss,  80  Iowa,  467,  45  N.  W.  898,  8  U  R.  A. 
767.    And,  even  where  unlawfully  susp^id- 
ed,  some  courts  hold  that  notwithstanding 
this  and  that  defendant  Is  at  large  at  his 
own  election,  the  term  of  imprisonment  be- 
gins to  run  from  the  date  of  the  Jadgmeat- 
In  re  Webb,  89  Wis.  354,  62  N.  W.  177,  27 
L.  R.  A.  356,  46  Am.   St  Rep.  846.     In  re 
Markuson,  6  N.  D.  180,  64  N.  W.  939.     But 
in  Miller  v.  Evans,  116  Iowa,  101,  88  N.  W. 
198,  be  L.  R.  A.  101, 91  Am.  St  Rep.  143.  where 
the  petitioner  had  been  fined  $300,  and  mitti- 
mus was  not  served  until  tiis  term  of  imprison- 
ment would  have  expired  had  be  been  in- 
carcerated, this  court  held  that  the  time  of 
execution  was  not  of  the  essence  of  the  Judg- 
ment unless  so  made  by  a  demand  tbat   It 
be   immediately   carried   out,    and   tbat   the 
prisoner  cannot  profit  by  a  delay  to  which 
he  has  assented  or  in  which  he  has  acquies- 
ced without  objection.    It  does  not  follow, 
however,  that  after  the  sentence  of  the  court 
as  It  appears  of  record  has  been  executed 
and  the  Judgment  satisfied  as  contemplated 
by  law,  the  state  may  have  the  record  re-ex- 
amined and  an  additional  penalty  Imposed 
on   the  pretext   that  It   has  been   omitted 
through  mistake.    While  the  sentence  is  pro- 
nounced by  the  Judge  It  is  evidenced  by  tlie 
records  only.    Callanan  v.  Votruba,  104  Io- 
wa, 672,  74  N.  W.  13,  40  li.  R,  A.  375,  65  Am. 
St  Rep.  588 ;  King  v.  Dickson,  114  Iowa,  100, 
86  N.  W.  263 ;  Kennedy  v.  Citizens'  National 
Bank    (Iowa)   03   N.    W.   71.    It   cannot  be 
executed  in  Installments,  at  least  without  the 
prisoner's  assent    It  cannot  be  postponed, 
even,  save  by  his  consent  or  acquiescence. 
He  cannot  be   assumed  to  know  that  the 
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penalty  Is  other  than  appears  of  record,  eTcn 
though  he  may  have  heard  the  sentence.    The 
judg'e  may  have  noted  It  as  lees  In  the  mem< 
oranda  In  his  calendar  or  possibly  have  di- 
rected the  clerk  In  making  np  the  record  to 
omit  a  part    In  any  event  he  is  entitled  to 
rely  on  the  record,  and,  after  the  Judgment 
as  entered  therein  has  been  satisfied,  cannot 
be    held  to   have  acquiesced   In  any  delay 
thereafter  In  the  correction  of  the  record  or 
the  execution  of  an  additional  penalty  omit- 
ted  therefrom   through  neglect  or  Inadver" 
tence.    The  courts  uniformly  hold  that  the 
record  may  nc(t  be  amended  so  as  to  Increase 
the  penalty  after  the  term  at  which  the  sen- 
tence iB  pronounced  (Whltn^  ▼.  State,  6  Lea 
[Tenn.]  247;  People  t.  Whltson,  74  111.  20); 
and  many  that  a  sentence  partly  serred  eaur 
not  be  modified  even  at  the  same  term  (Orlsh- 
am  ▼.  State,  19  Tex.  App.  S04;  In  re  Jones, 
36  Neb,  602,  58  N.  W.  469;  State  t.  Warren, 
92  N.  O.  828;  Bz  parte  Lange,  18  Wall.  163, 
21  II  Ed.  872).    In  State  v.  Dougherty.  70 
Iowa,  439,  80  N.  W.  685,  this  court  was  care- 
ful to  limit  the  authority  to  change  a  sen- 
tence to  a  time  before  anything  had  been 
done  thereunder.    There  must  be  a  time  when 
the  court's  jurisdiction  over  defendant's  per- 
son by  way  of  punishment  ceases.    Otherwise, 
it  may  continue  indefinitely.    Can  it  be  pos- 
sible that  such  Jurisdiction  in  the  same  case 
may  be  Invoked  at  any  time  in  the  future, 
and,  through  a  nunc  pro  tunc  order,  not  only 
a  penalty  added  to  the  one  satisfied  of  record, 
but  the  memory  of  an  expiated  crime  re- 
vived?   Shall  the  possibility  of  such  an  or- 
der be  made  a  constant  menace  to  the  liberty 
of  those  once  convicted  of  crime?    Sliall  any 
of  these  be  cast  into  prison  because,  forsooth, 
after  the  Judgment  has  been  satisfied,  the 
memory  of  those  who  claim  to  have  heard 
what  the  Judge  said  In  pronouncing  sentence 
remember  It  dlfferoitly  than  It  appears  of 
record?    The   entire  doctrine  of  correcting 
records  now  for  then  rests  upon  the  neces- 
sities In  the  administration  of  Justice.    Not- 
withstanding the  greatest  care,  errors  and 
omissionB  will  be  found  in  the  records,  deem- 
ed verities,  and  by   this  method  these  are 
amended  lest  litigants  shall  lose  the  benefits 
of  the  adjudication  recorded.    But  the  ends 
of  Justice  will  not  be  served  by  permitting 
the  state  to  open  the  Judgment  record  In  a 
criminal  case  long  after  the  sentence  of  the 
law  has  been  discharged  for  any  purpose, 
and  least  of  all  to  insert  an  additional  pen- 
alty.   To  permit  this  to  be  done  would  be 
like  punishing  the  delinquent  the  second  time 
for  the  same  offense  which  Is  denounced  by 
all  of  the  courts.    Bx  parte  Lange,  supra; 
Ex  parte  Williams,  8  South  (Fla.)  425.    Such 
a  course  would  be  contrary  to  sound  public 
policy  and  ought  not  to  be  tolerated.    The 
state  Is  interested  In  the  reformation  of  all 
delinquents,  and  in  having  their  Infractions 
of  the  law  forgotten  upon  the  expiation  of 
the  crime.    In  several  states  it  is  made  by 


statute  a  misdemeanor  for  any  person  there- 
after to  allude  thereto.  With  the  satisfac- 
tion of  the  record  In  the  manner  Indicated  by 
the  statute  the  entire  matter  becomes  a  iwrt 
of  the  Irrevocable  past,  and  beyond  the  pow- 
er of  the  court  to  add  to  or  detract  therefrom. 
The  court  should  have  denied  the  motion, 
and,  as  in  entering  the  Judgment  it  exceed- 
ed its  Jurisdiction,  certiorari  was  the  proper 
remedy.  The  motion  to  dismiss  Is  overruled. 
The  order  of  the  district  court  Is  annulled. 


STATE  V.  MILLEK. 
(Supreme  Court  of  Iowa.    Dec.  16,  1906.) 

1.  DlSTBIOT  AND  PROSECUTING  ATTOBniETB— 
APPOIWTMSNT— AUTHOBITT  OF  COUBT— STAT- 
T7TE8. 

Code,  I  304,  empowering  the  district  court 
to  appoint  an  attorney  to  act  as  county  attorney 
in  case  of  the  disability  of  the  county  attorney, 
autboriEes  the  district  court  to  appoint  an  at- 
torney to  act  for  the  county  attorney  in  a  mat- 
ter before  the  grand  Jury  in  which  he  is  person- 
ally interested,  but  does  not  authorize  the  court 
to  appoint  an  attorney  to  have  charge  of  an- 
other matter  before  tbiat  body. 

2.  Saub— Allowanoe  ov  Coupxhbation— Va- 
lidity. 

Code,  I  304,  authorizes  the  district  conrt  to 
appoint  an  attorney  for  the  county  attorney  in 
case  of  his  disability,  and  to  fix  for  his  services 
a  reasonable  compensation.  The  district  court 
appointed  an  attorney  to  act  for  tlie  county  at- 
torney in  a  case  l)efore  the  grand  jury  wherein 
the  cotmty  attorney  was  nnder  diaability  by  rea- 
son of  interest,  and  also  "to  act  as  county  at- 
torney In  another  matter"  t>efore  the  grand  Jury. 
The  court,  by  general  order,  fixed  the  payment 
of  the  attorney  for  his  services.  Held,  tliat  the 
order  fixing  the  compensation  was  invalid,  as 
it  must  lie  assumed  that  payment  for  services 
nnder  the  order  appointing  the  attorney  to  act  hi 
"another  matter"  was  included. 

3.  Same  —  Pbocekdirgb  —  Noncx  to  Courtt 
Attornet. 

Code,  f  304,  empowers  the  district  court  to 
appoint  an  attorney  for  the  county  attorney  in 
case  of  his  disability,  and  empowers  the  Judge 
thereof  to  fix  the  attorney's  compensation,  which 
shall  l>e  paid  out  of  the  compensation  allowed 
to  the  county  attorney.  Held,  that  the  court 
cannot  fix  the  compensation  of  an  attorney  ap- 
pointed to  act  in  place  of  the  county  attorney, 
without  giving  the  county  attorney  an  oppor- 
tunity to  l>e  heard,  for  otherwise  he  may  be  de- 
prived of  his  property  without  due  process  of 
law,  in  violatioa  of  Const,  art.  1,  i  i). 

4.  Same— Allowance  or  Coiifenbation— Va- 

LIDITT. 

An  attorney  was  appointed  to  act  aa  county 
attorney  in  a  matter  before  the  grand  Jury,  in 
which  the  county  attorney  was  interested.  An 
indictment  was  returned,  but,  before  the  trial 
the  order  appointing  the  attorney  was  revoked. 
It  appeared  that  the  court,  in  fixing  the  com- 
pensation for  the  attorney,  made  an  allowance 
to  cover,  not  only  for  the  services  rendered  before 
the  grand  Jury,  but  also  in  tlie  prosecution  of 
the  case.  Held,  that  as  the  attorney  could  not 
earn  compensation  for  orosecuting  the  case,  the 
allowance  was  erroneous. 

Appeal  from  District  Court,  Cberokee  Coun- 
ty;  William  Hutchinson,  Judge. 

The  opinion  states  the  case.  The  appeal  is 
by  the  defendant.     Beversed. 
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Herrick  ft  HerrldE  and  McCulla  &  Mc- 
Culla,  for  appellant. 

BISHOP,  J.  At  the  March  term,  1004,  of 
the  district  court  of  Cherokee  county,  and 
after  the  grand  Jury  had  been  Impaneled,  an 
order  waa  made  as  follows:  "Ordered  by  the 
court  that  J.  D.  F.  Smith  be,  and  be  is,  here- 
by appointed  to  act  as  county  attorney  In  a 
case  before  the  grand  Jury,  wherein,  as  re- 
ported by  the  foreman  of  the  grand  Jury,  the 
county  Jittomey  Is  under  disability  by  rea- 
son of  his  interest  therein,  and  also  to  act 
as  county  attorney  In  another  matter  before 
the  grand  Jury,  as  requested  by  the  grand 
Jury."  During  said  term  of  court,  an  indict- 
ment was  returned  by  the  grand  Jury  against 
this  defendant,  then  the  county  attorney  of 
said  county,  charging  him  with  willful  neg- 
lect to  perform  his  duties,  as  such  county 
attorney.  In  respect  of  a  certain  matter  there- 
tofore pending  in  said  court;  being  the  mat- 
ter of  an  application  by  a  druggist  of  said 
county  for  a  permit  to  buy  and  sell  Intoxicat- 
ing liquors.  Such  Indictment  was  signed  by 
J.  D.  F.  Smltli,  acting  county  attorney.  At 
the  Jane  term  of  court  succeeding— Judge 
Wakefield  presiding — there  was  entered  an 
order  as  follows:  "It  is  ordered  by  the  court 
that  the  reasonable  compensation  of  J.  D.  F. 
Smith,  acting  as  county  attorney  under  spe- 
cial appointment,  be  and  is  hereby  fixed  at 
$150."  At  the  September  term  of  said  court 
succeeding,  the  defendant — still  being  the 
county  attorney — appeared,  and  filed  a  mo- 
tion to  set  aside  the  allowance  to  Smith  as 
made  at  the  June  term.  Therein  the  facta 
of  the  appointment  and  the  indictment  were 
set  forth.  It  was  then  said  that  the  nature 
of  the  "other  matter"  spoken  of  in  the  order 
of  appointment  is  not  disclosed  by  the  rec- 
ords of  the  court,  and  defendant  says  be  is 
Informed  and  believes  that  the  same  was  not 
a  matter  in  which  be  was  personally  af- 
fected or  Interested.  That  the  said  indict- 
ment has  never  been  tried  or  disposed  of. 
These  further  statements  follow:  That  the 
allowance  to  Smith  was  made  on  oral  appli- 
cation therefor,  and  without  notice.  That  no 
Itemized  statement  of  the  services  claimed  to 
have  been  rendered  was  made,  but  defend- 
ant asserts  on  information  and  belief  that  in- 
dnded  therein  were  services  in  respect  of  the 
"other  matter"  referred  to.  That,  In  so  far 
as  the  allowance  included  the  matter  In 
which  defendant  was  personally  Interested,  it 
was  not  only  premature,  but  void,  for  want 
of  notice;  and,  in  any  event,  it  was  excess- 
ive. That,  In  so  far  as  the  allowance  was  for 
services  in  such  "other  matter,"  it  was  void 
for  want  of  authority.  Upon  the  point  that 
the  allowance  was  excessive,  it  Is  further 
recited  that,  according  to  the  belief  of  de- 
fendant, but  one  witness  was  examined  be- 
fore the  grand  Jury  in  the  matter  aftecting 
defendant,  and  that  the  entire  service  ren- 
dered by  Smith  did  not  exceed  in  value  the 


snm  of  $50.  The  personal  Interest  of  the  de- 
fendant is  alleged;  it  being  said  that  nnd«r 
the  law  the  allowance  will  be  charged  to  him 
and  taken  out  of  his  salary  as  county  attor- 
ney. It  was  asked  that.  In  view  of  these 
matters,  the  allowance  be  set  aside;  that 
said  Smith  be  required  to  itemize  bis  serv- 
ices, and  to  state  therein  what  were  the  serr- 
Ices  performed  by  him  in  the  "other  naatter'': 
that  defendant  be  given  an  opportnnlty  to  t« 
heard  in  respect  of  the  allowance  to  be  made, 
which  should  not  Include  any  sam  for  serv- 
ices in  such  "other  matter." 

Matters  thus  stood  until  the  January  terx, 
1905,  of  said  court— Judge  Hutchinson  pre- 
siding— when  defendant  renewed  his  motioa, 
representing  that  his  salary  was  being  with- 
held pending  disposition  thereof.  He  further 
made  it  appear  by  affidavit,  and  by  refer- 
ence to  the  records  of  said  county,  that  be 
had  been  succeeded  as  county  attorney  of 
said  county  by  the  election  and  quallfleatioD 
of  a  successor  in  ofilce,  and  that  at  the  tlifc 
present  term  of  court  the  said  Smith  bad 
been,  by  an  order  of  court  made  on  motion 
Of  the  defendant,  discharged  from  any  far- 
ther connection  with  the  proceedings  to  tie 
had  under  the  indictment  against  him,  said 
defendant,  which  indictment  still  remained 
untried,  and  not  otherwise  disposed  of.  It  Is 
disclosed  by  the  affidavit  so  filed  that  the 
arguments  of  counsel  on  the  motion  to  dis- 
charge Smith  from  the  indictment  proceed- 
ings were  taken  down  In  shorthand  by  the 
ofiicial  reporter  of  the  court.  A  transcript 
of  such  notes  is  attached,  from  which  it  ap- 
pears that  Smith,  in  speaking  for  himsolf. 
said  that  the  allowance  as  made  to  him  was 
for  what  he  had  already  done,  and  for  the 
prosecution  of  the  case.  The  affidavits  of  de- 
fendant were  not  met  by  any  counter-show- 
ing. The  motion  to  set  aside  the  order  of 
allowance,  as  made  by  Judge  Wakefield,  wat 
overruled,  and  It  is  from  this  mllng  that  the 
present  appeal  was  taken. 

Our  consideration  leads  to  the  conclusion 
that  the  motion  should  have  been  sustained. 
It  is  provided  by  statute  that,  in  case  of  dia- 
ablllty  on  the  part  of  a  county  attorney,  the 
district  court  may  appoint  an  attorney  to  act 
hi  his  stead.  And  the  court  shall  determine 
upon  a  reasonable  compensation  to  be  paid 
such  acting  attorney,  and  which  shall  be  paid 
out  of  the  salary  allowed  the  county  attor- 
ney. Code,  {  301.  That  a  disabUity  arises 
when  the  grand  Jury  or  the  court  Is  called 
upon  to  consider  a  matter  in  which  the  coun- 
ty attorney  is  personally  Interested  Is  not 
open  to  question.  The  appointment  of  Smitb 
to  have  charge  of  a  matter  thus  related  was 
therefore  a  proper  proceeding.  Bat  the  coart 
could  not  appoint  an  attorney  to  have  chanre 
of  a  matter  not  thus  related.  What  was  lue 
"other  matter"  to  which  reference  was  made 
In  the  order  of  appointment  does  not  appear, 
nor  do  we  know  what  services  were  rendered 
In  connection  therewith.    As  the  order  cob- 


Digitized  by 


Google 


Iowa) 


ENIQHT  T.  ACTON. 


1089 


templated  snch  serylcea,  we  must  atiimme 
that  to  Bome  extent  there  was  performance, 
and,  aa  the  order  of  allowance  waa  general, 
that  payment  for  such  service  was  Included. 
G[H>  the  extent  thns  related,  and  especially  as 
the  allowance  was  made  without  notice,  the 
order  waa  without  warrant  and  subject  to 
attack.  Indeed,  we  are  disposed  to  go  a  step 
farther,  and  say  that  had  there  been  no  refer- 
ence to  anch  "other  matter,"  It  would  still 
have  been  the  right  of  the  county  attorney  to 
be  heard  when  It  came  to  be  determined 
what  was  a  reasonable  compensatloh.  In  a 
practical  sense  the  allowance  to  an  acting  at- 
torney amounts  to  an  appropriation  pro  tanto 
of  the  salary  of  the  county  attorney.  That 
no  person  can  be  deprived  of  hla  property 
without  due  process  of  law  la  the  constitution- 
al provision.  Const  Iowa,  art  1,  S  9.  And  the 
salary  of  a  county  attorney  is  property  with- 
in the  meaning  of  the  provision  thus  cited. 
Greene  v.  Knox,  176  N.  Y.  482,  67  N.  B.  910; 
Hlbbard  ▼.  State  (Ohio)  64  N.  B.  109,  58  C  R. 
A.  6S4.  True,  the  court  is  authorized  to  de- 
termine what  Is  a  reasonable  compensation, 
and  make  allowance  therefor,  but  that  is  only 
another  way  of  saying  that  to  compensate 
for  services  rendered  it  shall  determine  how 
much  of  the  property  of  the  county  attorney 
shall  be  taken.  To  this,  In  view  of  the  stat- 
ute under  which  he  holds  office,  the  county 
attorney  may  well  be  held  to  have  assented. 
But,  on  plainest  principles,  due  process  re- 
quires that  no  tribunal  having  the  power  to 
deprive  one  person  of  his  property  rights  for 
the  beneflt  of  another,  or  of  the  public, 
shall  proceed  to  do  so  arbitrarily,  the  person 
who  is  to  suffer  the  deprivation  must  have 
his  day  In  court  This  Is  the  rule  of  reason, 
and  the  law  of  the  cases.  Foule  v.  Mann,  S8 
Iowa,  42,  3  N.  W.  814;  Trustees,  etc.,  v.  City, 
66  Iowa,  633,  22  N.  W.  904;  Oatch  v.  City. 
63  Iowa,  718, 18  N.  W.  310.  But  if  the  sound- 
ness of  the  conclusion,  as  thus  expressed, 
could  be  said  to  be  open  to  doubt,  still  we 
should  say  that  the  allowance  should  be  set 
aside.  If  the  allowance  was  made  to  cover, 
not  only  the  service  rendered  before  the 
grand  Jury,  but  in  the  prosecution  of  the  case 
— ^and  this  Is  the  showing — then  It  has  been 
only  partially  earned.  And,  as  the  connection 
of  Smith  with  the  prosecution  has  been 
severed,  it  is  not  possible  for  him  to  earn 
the  balance.  As  no  contract  right  to  have 
the  emoluments  of  continued  service  accrued 
to  him  by  virtue  of  his  appointment,  he  can- 
not complain  of  the  setting  aside  of  an  order 
prematurely  made  by  which  he  was  allowed 
compensation  covering  services  to  be  per- 
formed In  the  future  and  which  have  become 
impossible  of  performance.  Otherwise,  It 
might  be  tliat  the  county  attorney  could  be 
compelled  to  submit  to  a  double  allowance. 

It  follows  that  the  order  appealed  from 
must  be  reversed,  and  the  case  will  be  re- 
manded for  further  proceedings  according  to 
law. 

Beversed. 
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B:NIGHT  v.  acton  et  aL 
(Supreme  Court  of  Iowa.    Dec.  16,  1906.) 

1.  APPXAI/— AFPEIXA.TX    COUBT— JUBISDIOTIOII 
— PABTIES— NOTICB. 

Under  Code,  S  43S8,  making  a  county  a 
necessary  i>arty  to  an  action  to  settle  the  prop- 
er location  and  boundary  lines  of  a  highway, 
the  Supreme  Court  can  acquire  no  jurisdiction 
of  an  appeal  taken  by  other  parties  in  such  a 
proceeding,  where  notice  of  appeal  waa  not 
served  on  the  county. 

[Ed.  Note. — For  cases  in  point,  aee  Cent  Dig. 
vol.  2,  Appeal  and  Krror,  i  1814.J 

2.  Same— Waives. 

Failure  to  serve  notice  of  appeal  on  one 
of  the  parties  to  the  proceeding  is  not  waived 
by  the  appearance  of  counsel  for  such  party. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  2188.] 

8.  Costs— Taxatior—Dibobktiow. 

Wliere  the  principal  parties  to  a  contro- 
versy over  the  proper  location  of  a  highway 
were  the  plaintiff  and  defendant  A.,  and  the 
county  and  road  supervisor  were  joined  as  de- 
fendants in  their  official  capacity  only  to  pro- 
tect the  county's  Interests,  It  was  proper  for 
the  court  in  its  discretion  to  apportion  the  costs 
between  plaintiff  and  defendant  A.  as  authoris- 
ed by  Code,  1 4238. 

Appeal  from  District  Court,  Wapello  Coun- 
ty; F.  W.  Elchelberger,  Judge. 
The  opinion  states  tlie  case.     Affirmed. 

Jaques  &.  Jaques,  for  appellant  A.  C. 
Steck,  for  appellee  Z.  T.  Knight  W.  W.  Bpps 
and  Seneca  Cornell,  for  appellee  J.  R.  Moore 
and  Wapello  coimty. 

PER  CURIAM.  This  action  waa  brought 
by  the  plaintiff  under  the  provisions  of 
Code,  f  4228,  to  settle  the  proper  location  and 
boundary  lines  of  a  highway  separating  lands 
owned  by  the  plalntlfF  from  those  owned  by 
the  defendant  Acton.  As  required  by  said 
statute,  Wapello  county  was  made  a  party 
defendant,  as  was  also  J.  B.  Moore,  road  su- 
pervisor of  the  district  In  which  the  highway 
in  question  is  located.  The  several  defend- 
ants appeared  to  the  action,  the  county  filing 
a  separate  answer  denying  the  petition,  and 
pleading  the  alleged  true  location  of  the  road 
and  acquiescence  therein  by  all  parties  for 
many  years.  The  defendant  Acton  also  con- 
tested the  claims  of  plalntifT,  and,  being 
dissatisfied  by  the  decree  entered  by  the  trial 
court,  has  attempted  to  appeal  therefrom,  but 
has  served  no  notice  of  such  appeal  upon 
Wapello  county.  Based  upon  this  failure  ob- 
jection Is  raised  to  the  jurisdiction  of  this 
court  to  entertain  the  appeal.  We  think 
the  objection  must  be  held  to  be  well  taken. 
It  is  true  that  the  county  is  not  the  owner 
of  any  property  right  affected  by  the  decree, 
but  it  Is  charged  with  jurisdiction  In  the 
matter  of  establishing,  changing,  and  vacat- 
ing highways  and  the  statute  makes  It  a 
necessary  party  to  the  proper  settlement  of 
disputed  boundary  lines  which  affect  the  lo- 
cation of  any  public  road.  If  the  proper 
protection  of  public  Interests  requires  that 
the  county  be  made  a  party  in  the  court  be- 
low, it  would  seem  equally  imperative  that 
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it  Bhould  be  brought  Into  the  appellate  pro- 
ceedings. It  is  too  well  Bettled  In  this  court 
to  require  argument  that  failure  to  serve  a 
necessary  notice  of  appeal  Is  a  fatal  objection 
to  our  jurisdiction,  and  that  the  defect  is 
not  waived  by  the  appearance  of  counsel. 

The  plalntltr  has  also  appealed  from  the 
order  of  the  trial  court  refusing  to  tax  any 
part  of  the  costs  against  Wapello  county 
or  the  road  supervisor,  and  taxing  same  one- 
half  to  the  plaintifT  and  one-half  to  the  de- 
fendant Acton.  We  see  no  good  reason  for 
disturbing  this  order.  The  taxation  and  ap- 
portionment of  costs  in  proceedings  of  this 
nature  Is  expressly  left  to  the  trial  court  to 
settle  as  to  it  shall  appear  just.  Code,  I 
4238.  The  principal  parties  in  interest  were 
the  plaintiff  and  the  defendant  Acton.  The 
county  and  the  road  supervisor  were  brought 
Into  the  case  In  an  official  way  only  and 
should  not  under  ordinary  circumstances  and 
in  the  absence  of  fault  or  wrong  upon  their 
part  be  mulcted  in  costs.  As  between  ad- 
jacent landowners  Involved  In  such  a  pro- 
ceeding, both  are  presumed  to  derive  benefit 
from  the  determination  and  permanent  set- 
tlement of  the  controversy.  The  dispute  here 
in  question  concerned  a  difference  of  not  to 
exceed  four  feet  in  the  location  of  the  center 
line  of  the  highway  as  reduced  in  width 
by  the  order  of  the  board  of  supervisors. 
The  matter  of  land  surveys,  though  sclen- 
tlflcally  exact  in  theory.  Is  rarely  capable 
of  such  perfect  an>llcation  in  practice  that 
successive  measurements  by  different  engi- 
neers will  not  develop  some  small  degree  of 
variance,  and,  if  adjoining  proprietors  will 
insist  upon  making  these  trifling  differences 
the  occasion  for  expensive  litigation,  there 
is  no  injustice  in  providing  that  they  shall 
share  the  costs  of  the  luxury  thus  enjoyed. 
We  think  there  was  no  abuse  of  discretion 
by  the  trial  court 

For  the  reasons  stated  the  appeal  of  the 
defendant  Acton  will  be  dismissed,  and,  on  the 
appeal  of  the  plaintiff,  the  judgment  of  the 
district  court  will  be  affirmed.  The  costs  in 
this  court  will  be  taxed  one-third  to  the  ap- 
pellee Knight  and  two-thirds  to  the  appel- 
lant Acton. 

Affirmed. 


STEVENS  V.  CITIZENS'  GAS  A 

ELECTRIC  CO. 

(Supreme  Court  of  Iowa.    Dec.  IS,  1906.) 

1.  TbiaI/— Rkcbption    of   Eviderck— Admis- 

BIONS  OF  ADVEBSB  PABTT. 

Where  it  was  material  for  defendant  to 
show  not  only  that  the  work  of  excavation  in 
a  street  for  the  laying  by  it  of  gas  mains  was 
rightfully  entered  on,  but  that  it  was  prosecuted 
within  the  limits  of  the  right,  a  permit  from 
the  municipality  was  admissible,  notwithstand- 
ing the  offer  of  the  adverse  party  to  admit  that 
the  party  had  permission  from  the  city  to  lay 
the  gas'  mains  along  the  street  at  the  place 
where  the  excavation  was  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Trial.  I  89.] 


2.  APPEAI/— EXCLUBIOH  OF  EVIDBRCB — ^Habm- 
LESS  EbBOB. 

Where  the  court  decided  that  a  party's  aa- 
mission  of  the  existence  of  a  fact  was  as  broad 
as  the  evidence  offered  by  the  adverse  party  to 
prove  the  fact,  and  the  adverse  party  did  oat 
mcorporate  the  evidence  offered  in  its  bill  of 
exceptions,  the  Supreme  Court  could  not  deter- 
mine that  the  exclusion  of  the  evidence  was  prej- 
udicial, where  the  case  was  tried  on  the  tbeorr 
that  the  fact,  sought  to  be  proved,  existed. 

r£^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  !f  4197,  4198.] 

3.  MUNICIFAI.  COBPOBATIOKS  —  OBSTRUCTIOJIS 
IN  STBEET— ElXOAVATION  BY  OAB  COHPAJIT— 
BVIDEHCS. 

Evidence  held  insufficient  to  show  ne^ 
gence  on  the  part  of  a  gas  company  in  placing 
an  obstruction  in  the  street,  while  excavating 
for  its  pipes. 

4.  Same. 

A  gas  company,  having  a  permit  fnnn  ■ 
city  to  excavate  a  trench  in  a  street  and  lay  a 
gas  main  therein,  made  the  excavation,  and 
placed  the  earth  in  the  street.  It  permitted  the 
earth  to  remain  during  the  night  following  tlie 
day  in  which  the  work  was  done.  Hdd,  that  the 
company  was  not  negligent  in  permitting  the 
earth  to  remain  on  the  street. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  |  1688.) 

6.  Saue  —  Pbecahtionb  AaAiiiBT  InjtrBiEs  — 

Notice  of  Danqeb. 

It  is  the  duty  of  a  pnblie'  service  corpora- 
tion to  guard  against  an  obstruction  left  by 
it  in  the  street  over  night,  and  a  failure  to  per- 
from  such  dul7  is  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di;. 
vol.  36,  Municipal  Corporations.  §  1688.] 

6.  TbiaIi— Issues— EvmEKcs—StTBiassioK  to 
JuBT. 

Where,  in  an  action  against  a  gas  ctHnpan; 
for  negligence  based  on  the  fact  that  it  placed 
a  pile  of  earth  on  a  street,  that  it  permitted 
the  same  to  remain  there,  and  that  it  failed  to 
place  a  light  so  as  to  warn  travelers  of  the  pres- 
ence thereof,  there  was  no  evidence  showing  neg- 
ligence either  in  pUicing  the  earth  in  the  streeL 
or  in  allowing  the  same  to  remain  there,  it  was 
error  to  charge  that  if  the  company  failed  to 
exercise  due  care  in  respect  to  any  one  or  more  of 
the  acts  of  negligence  asserted,  a  finding  against 
it  would  be  warranted. 

[Ed.  Note.— For  cases  in  point,  see  C«it.  Dig. 
vol.  46,  Trial,  {}  596,  602.] 

7.  AppkaI/— Bbbokeoub   Ihbtbuctioh — Habm- 

I.ES8  EbBOB. 

Where,  in  an  action  against  a  gas  eompanj 
for  negligence,  there  was  no  evidence  showing 
that  it  was  negligent  in  itlacing  a  pile  of  earth 
on  the  street,  or  in  permitting  the  same  to  re- 
main, and  the  evidence  of  its  negligence,  arising 
from  its  failure  to  place  a  wammg  signal  to 
warn  travelers  of  the  presence  thereof,  waa  not 
conclusive,  the  error  In  an  instruction  authoris- 
ing a  recovery,  if  it  was  negligent  in  placUi( 
the  earth  on  the  street  or  in  permitting  it  to 
remain  there,  or  in  failing  to  properly  warn 
travelers  of  its  existence,  waa  prejudicial. 

Appeal  from  District  Court,  Pottawattamie 
County ;  O.  D.  Wheeler,  Judge. 

Action  at  law  to  recover  damages  for  a 
personal  Injury.  Trial  was  had  to  a  jury, 
and  there  was  a  verdict  and  Judgment  In 
favor  of  plaintiff.  The  defendant  appeals. 
Reversed. 

Harl  &  TInley  and  Oreene,  Breck»irldge  & 
Klnsler,  for  appellant  John  P.  Organ,  for 
appellee. 
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BISHOP,  J.  Defendant  la  a  corporation 
ent^ged  in  operating  a  gas  plant  in  the  city 
of  Council  BlnffB.  Among  otber  things,  it  has 
tbe  charter  right  to  the  nae  of  certain  streets 
of  said  city,  Including  South  First  street,  for 
the  purpose  of  laying  Its  mains  to  supply 
gas  to  its  customers.  On  September  16, 
1904,  defendant  was  engaged  in  digging  a 
trench  for  and  laying  a  supply  main  In 
South  First  street,  a  paved  street  of  said  dty 
extending  north  and  south.  The  work  began 
at  the  north  line  of  Pierce  street,  an  Inter- 
secting street  extending  east  and  west  At 
the  close  of  said  day,  the  work  had  so  far 
progressed  that  the  trench  bad  been  opened 
to  a  point  about  110  feet  south  of  the  inter- 
section of  First  and  Pierce  streets,  some  of 
the  pipe  bad  been  put  in,  and  the  trench 
partially  refilled.  First  street,  in  its  paved 
part.  Is  about  30  feet  in  width.  A  motor 
line  track  extends  along  the  street,  and  was 
ao  laid  that  the  east  rail  was  14  or  15  feet 
from  the  east  curb  of  the  street.  The  trench 
was  dug  close  to  the  west  rail  of  the  track, 
and,  in  the  main,  the  earth  removed  was 
thrown  to  the  west  A  short  distance  south 
of  Pierce  street  were  two  catch  basins,  and, 
adjacent  to  these,  the  earth  was  thrown  over 
on  the  east  side  of  the  track.  The  occupation 
of  plaintiff  was  that  of  driver  for  the  chief 
of  the  city  Are  department  An  alarm  of 
fire  was  sounded  at  about  2  o'clock  on  the 
morning  of  the  17th,  and  plaintiff  with  the 
chief  responded,  driving  rapidly  In  a  buggy 
south  on  the  east  side  of  First  street  One 
or  more  of  the  buggy  wheels  struck  the  pile 
of  earth  situated  on  the  east  side  of  the 
motor  track,  and  plaintiff  was  thrown  out 
and  sustained  the  Injury  and  damage  for 
which  be  seeks  to  recover.  The  failure  of 
duty  on  the  part  of  defendant  is  thus 
charged:  that  the  pile  of  dirt  which  over- 
tamed  the  buggy  bad  been  negligently  placed 
apon  said  street  and  negligently  allowed  to 
remain  there,  and  in  snch  place  and  condi- 
tion so  that  the  same  was  dangerous,  etc.; 
also  in  falling  to  indicate  the  presence  of  the 
pile  of  earth,  and  warn  travelers  on  tlie  street 
against  the  same,  by  lights  or  barriers,  or  In 
some  otber  manner.  The  answer  pleads 
among  otber  things  the  consent  and  permis- 
sion of  the  city  to  make  the  excavation  in 
question. 

L  The  defendant  offered  In  evidence  a 
paper  purporting,  as  stated  by  counsel,  to  be 
a  permit  from  the  city  to  the  defendant  and 
to  give  authority  to  excavate  the  trench, 
and  lay  the  pipe  in  question.  Counsel  for 
plaintiff  thereupon  made  admission  of  the 
genolneness  of  the  document  offered,  and  that 
defendant  bad  permission  of  the  city  to  "lay 
the  gas  mains  along  First  street  at  the  place 
where  the  ditch  was  excavated."  Having 
this  admission,  counsel  for  plaintiff  objected 
to  the  evidence  offered  as  incompetent  and 
Immaterial,  "and  no  basis  or  foundation  ex- 
isting for  the  offer."  Thereupon  the  conrt 
inqnlred  of  counsel  for  plaintiff:    "la  the 


offer  withdrawn?  The  question  being  an- 
swered in  the  negative  the  objections  to  the 
offer  were  sustained.  We  think  the  objec- 
tions should  have  been  overruled.  It  was 
material  to  the  defense  to  show  not  only  that 
the  work  of  excavation  was  rightly  entered 
upon,  but  that  it  was  being  prosecuted  within 
the  limits  of  the  right  To  such  end  a  permit 
from  the  city  was  competent  evidence,  and 
defendant  should  have  been  allowed  to  lay 
the  same  before  the  jury.  It  was  not  for 
the  plaintiff  to  control  the  Introduction  by 
defendant  of  its  evidence  by  making  an  ad- 
mission, nor  could  the  scope  and  effectiveness 
of  the  evidence  offered  be  limited  or  con- 
trolled in  snch  manner.  But  In  view  of  the 
record  before  ns,  we  cannot  say  tliat  the 
error  was  prejudicial.  The  trial  court  evi- 
dently thought  that  the  admission  was  as 
broad  as  the  evidence  offered,  and  as  the 
appellant  did  not  see  fit  to  Incorporate  the 
document  offered  in  Its  bill  of  exceptions,  we 
have  no  means  of  determining  whether  or 
not  the  conclusion  was  warranted.  Accord- 
ingly we  win  assume  that  it  was,  and  this 
the  more  readily  as  the  case  was  tried 
throughout  on  the  theory  that  the  entry  of 
defendant  on  the  street  to  do  tlie  work  in 
question  was  by  right 

2.  In  stating  the  Issues  to  the  jury  the 
conrt  followed  the  language  of  the  petition, 
and  as  we  have  recited  the  same  in  onr 
statement  above.  In  paragraph  7  of  the  in- 
stnictlons  the  jury  was  told  that  plaintiff 
claimed  n^Ilgence  on  the  part  of  defaidant 
in  three  several  respects:  (1)  In  placing  the 
pile  of  earth  on  the  east  side  of  the  motor 
track  In  the  position  in  which  the  same  was 
placed;  (2)  in  permitting  the  said  pile  of 
earth  to  remain  upon  the  street  In  such  posi- 
tion on  the  night  in  question;  (3)  in  falling 
to  place  a  light  or  other  warning  signal  hav- 
ing reference  to  said  pile  of  earth  to  warn 
travelers  of  Its  presence.  And  In  paragraph 
8V^  it  was  said  in  substance  that  If  defend- 
ant failed  to  exendse  due  care  in  respect  of 
any  one  or  more  of  the  particulars  thus 
stated,  then  a  finding  of  negligence  would  be 
warranted.  The  correctness  of  the  latter 
paragraph  of  the  instructions  Is  challenged 
by  appellant  and,  as  we  think,  with  good 
cause.  We  shall  briefly  state  our  reasons 
for  this  conclusion. 

■In  the  fourth  paragraph  of  the  instructions 
the  court  Interpreted  the  charge  of  wrongdo- 
ing first  in  order  of  statements  to  have  rela- 
tion to  the  place  where  the  earth  was  piled ; 
that  is  to  say,  If  a  failure  of  due  care  there 
was,  it  consisted  in  placing  an  obstruction 
on  the  street  between  the  motor  track  and  the 
east  curb.  If  snch  was  the  only  complaint 
made  In  the  petition,  and  present  purposes 
require  us  to  so  consider  It  we  do  not  see 
upon  what  ground  a  conclusion  for  negligence 
could  be  made  to  rest  The  evidence  goes  no 
farther  than  to  show  authority  to  go  upon 
the  street  and  excavate,  and  that,  in  the 
coorat  of  the  woi^  a  part  of  the  earth  was 
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thrown  to  the  one  side  of  the  trench,  and  a 
part  to  the  other.  In  explanation  of  the  man< 
ner  of  doing  the  work  we  hare  the  testimony 
of  defendant's  foreman  to  the  etFect  that, 
when  the  catch  basins  were  reached,  the 
earth  was  thrown  to  the  east  across  the  motor 
track  In  order  to  gnard  against  the  same 
getting  into,  and  closing  up,  the  basins.  It 
seems  clear  that  standing  alone,  here  was  not 
enough  to  establish  negligence.  Cities,  and 
public  service  corporations,  having  the  right 
of  entry,  are  privileged  to  tear  up  or  ob- 
struct a  street,  even  to  the  full  width  thereof 
If  necessary.  In  the  course  of  making  public 
Improvements  or  repairing  the  same.  And  It 
ought  not  to  require  discussion  or  argument 
to  make  It  clear  that  the  bare  exercise  of  such 
right  may  not  be  distorted  Into  an  act  of 
negligence.  Indeed,  It  Is  in  the  very  nature 
of  things,  and,  hence,  fundamental,  that  neg- 
ligence cannot  beghi  until  the  limits  of  right 
have  been  overstepped.  As  there  was  no  law, 
by  statute  or  ordinance,  governing  the  sub- 
ject, we  must  assume  that  defendant  had  the 
right  to  throw  the  dirt  either  way,  and.  In 
view  of  the  explanation  made  by  the  fore- 
man, most  certainly  the  course  here  pursued 
was  a  reasonable  one. 

So,  too,  that  defendant  permitted  the  pile 
of  earth  to  remain  on  the  street  during  the 
night  Is  not  sufficient  of  Itself  to  make  out  a 
case  of  actionable  negllgoice.  And  counsel 
for  appellee  does  not  seriously  contend  to 
the  contrary.  Within  common  knowledge.  It 
Is  generally  Impracticable,  If  not  impossible, 
to  complete  a  work  of  public  Improvement  In 
the  course  of  one  day.  And  It  would  be  ab- 
surd to  lay  down  a  rule  that  due  care  de- 
mands that  each  night  the  street  must  be 
cleared  of  all  obstructions,  and  made  passable 
for  travel.  Discussion  Is  unnecessary.  To 
merely  state  the  proposition  Is  to  make  It 
clear  that  such  a  course  Is  not  Indispensable 
to  due  care. 

Oomlng  to  the  third  ground  of  negUgencft 
charged,  all  the  authorities  agree  that  It  Is 
the  duty  of  the  dty,  or  public  service  corpora- 
tion, to  warn  against  or  guard  an  obstruction 
left  In  the  street  overnight,  and  a  failure  to 
perform  such  duty  might,  of  course,  be 
charged  as  negligence. 

As  a  net  result  we  have  then  but  one  of  the 
three  fact  conditions  upon  which  under  the 
pleadings  and  evidence  a  finding  of  negligence 
could  have  been  warranted.  That  It  wasi 
error  to  submit  the  remaining  two  conditions 
as  Involving — one  or  the  other — possible  neg- 
ligence Is  true  by  all  the  authorities.  But 
counsel  for  appellee  seems  to  think  that  In 
as  much  as  negligence  In  the  third  respect 
stated  was  clearly  proven,  and  as  plaintiff 
was  therefore  entitled  to  a  finding  which 
would  support  a  verdict  in  any  event,  the 
error  was  without  prejudice.  The  reason 
why  this  position  should  not  be  accepted  may 
easily  be  pointed  out  In  the  first  place,  the 
evidence  of  the  failure  to  warn  and  guard 
was  not  oondoalva.    If  It  bad  been,  however, 


the  jury  may  never  have  reached  that  sabject 
for  consideration.  By  the  Instroctlon  they 
were  authorized  to  find  that  the  pilingr  of  the 
earth  in  the  street,  or  the  continuance  of  the 
same  in  the  street  overnight,  was  Inconsist- 
ent with  due  care,  and  hence  negligence.  And 
BO  finding  there  could  be  no  necessity  for 
going  farther,  a  case  for  a  verdict  was  then 
made  out 

We  conclude  that  for  the  errors  tbns  made 
to  appear,  the  judgment  most  b*  xereraed, 
and  a  new  trial  awarded. 

Beversed. 


HBWS  T.  STONEBBBAKEB,  Coontf  An- 
ditor,  et  aL 

(Supreme  Court  of  Iowa.    Dec.   15,   1906.) 

1.  Afpkai.— Decisions  Beviewable — Opiicioh 
BT  Tbiai.  Coubt. 

No  aiveal  will  lie  from  an  opinion  filed  hy 
the  trial  court 

n  Note. —For  cases  in  i>oint  see  Cent  Dig. 
,  Appeal  and  Error,  ii  878,  550.1 

2.  Same— BiTLiNa    on     DKHnaREit— Besebva- 

TION   or  EXCKPTIORS. 

No  appeal  will  lie  from  a  ruling  sostain- 
ing  a  demurrer  where  no  exception  thereto 
appears. 

[£3d.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  1486.] 

Appeal  from  District  Court,  Calhoun  Coun- 
ty; Z.  A.  Chmrch,  Judges 

Suit  In  equity  to  enjoin  the  collection  of 
a  drainage  tax,  levied  and  assessed  against 
plaintiff's  land.  The  trial  court  sustained 
a  demurrer  to  plalntUTs  petition,  and  she 
appeals.    Affirmed. 

Gray  &  Gray,  for  appellant  IC.  B.  Hatchln- 
aon,  for  appellees. 

DBEMEB,  J.  The  appeal  1b  from  the 
opinion  of  the  trial  court  in  ruling  on  tiie 
demurrer  and  from  the  rallng  on  the  de- 
murrer and  the  judgment  rendered  on  said 
mllng.  It  is  fundamental  that  an  appeal  will 
not  He  from  an  opinion  filed  by  the  trial 
court  This  (pinion  Is  simply  the  reason 
given  for  a  certain  conclusion,  and  it  usually 
contains  directions  to  the  clerk,  but  It  Is 
not  in  itself  an  appealable  order  or  Judg- 
ment An  order  which  sustains  or  overrules 
a  demurrer  Is  appealable.  Code,  f  4101. 
BUbd.  3.  The  record  shows  that  the  case 
was  submitted  to  the  court  at  Its  September, 
1905,  term,  and  that,  on  the  11th  day  of 
October,  1905,  the  court  filed  a  written  opin- 
ion giving  the  reasons  for  Its  conclusions, 
and  directing  judgment  To  this  (pinion, 
plaintiff  at  the  time  duly  excepted.  It  fur- 
ther appears  that  plaintiff  refused  to  plead 
further  and  appealed  for  a  review  "upon  the 
opinion  as  found  by  the  trial  court" 

This  further  recitation  appears  In  the  ab- 
stract: "There  was  no  evidence  Introduced 
In  said  cause,  and  the  only  papers  that  were 
filed  In  said  cause  and  considered  by  th<> 
trial  court  were  the  petition  of  plalntift  and 
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tbe  demnirer  filed  thereto  by  tbe  defendant, 
which  demurrer  was  sustained  by  the  court 
after  a  hearing  thereon."  The  ruling  sus- 
taining the  demurrer,  which  we  must  pre- 
sume on  this  record  was  properly  entered, 
does  not  api)ear  to  have  been  excepted  to. 
In  the  absence  of  an  exception  duly  taken, 
no  appeal  will  lie.  Exdiange  Bank  v.  Pot- 
torfe,  86  Iowa,  854,  65  N.  W.  312,  and  cases 
dted.  There  Is  nothing  for  ns  to  consider. 
We  may  say,  however  that,  even  If  an  excep- 
tion had  been  duly  presented,  we  should  feel 
obliged  to  affirm  the  case  upon  the  record 
presented.  Plaintiff  la  In  no  position  to 
attack  the  assessment,  having  bad  due  no- 
tice of  the  proceedings,  and  "falling  to  appear 
before  the  board  of  Bupervisors  to  protect 
her  interests. 

But  for  tbe  reasons  pointed  out,  the  order 
sustaining  the  demurrer  must  be,  and  it  la, 
affirmed. 


RICHARDS  v.  SCHOOL  TP.  OF  JACKSON, 

CALHOUN  OOUNTT. 

(Supreme  Court  of  Iowa.    Dec.  15,  1906.) 

1.  SOHOOU    AND    SCHOOZ.    DiBTBIOTS  —  COR- 
TBAOTB  or  BOABD  —  MODB  OF  SJXKOOTIRe. 

A  contract  for  supplies  for  a  school  town- 
ship executed  by  five  of  the  nine  members  of 
a  board,  acting  independently  of  each  other, 
ia  not  binding  on  the  district  unless  ratified. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  48,  Schools  and  School  Districts,  f  183.] 

2.  Sahk— Ratification. 

An  invalid  contract  was  made  by  members 
of  a  school  township  board  for  supplies,  and 
the  township  accepted  and  used  the  supplies, 
with  foil  knowledge  of  all  the  facts,  for  more 
than  six  years  and  made  no  offer  to  return 
them  until  sued  for  the  purchase  price.  Held, 
that  the  contract  was  ratified. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Schools  and  School  Districts,  {  198.] 

5.  Saice. 

An  invalid  contract  was  made  by  members 
of  a  school  board,  acting  independently,  for 
supplies,  and  at  a  subsequent  meeting  of  the 
board  they  voted  to  refuse  to  accept  the  sup- 
plies, and  instructed  the  treasurer  not  to  pay 
the  order  issued  in  payment.  At  a  later  meet- 
ing such  action  was  rescinded,  and  the  board 
voted  to  accept  and  pay  for  the  supplies.  Held. 
that  the  contract  was  ratified  by  the  action  of 
the  hoard  at  the  later  meeting. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Schools  and  School  Districts,  i  188.] 

4.  Saue— CoRTBAor  ab  Contbabt  to  Pubuo 

Policy. 

A  contract  for  supplies  for  a  school  town- 
ship was  executed  by  five  of  the  nine  members 
of  the  board,  acting  independently  of  each 
other.  Bold  that,  although  tne  contract  was  in- 
valid, it  was  not  void  as  contrary  to  public 
policy  so  as  to  be  incapable  of  ratification. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Schools  and   School  Districts,  U  187, 

18a] 

6.  CONTBAOTS— FBAUD— INVALIDITT. 

A  contract  procured  by  fraud  is  voidable 
and  not  void. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent  Dig. 
vol.  11,  Contracts,  g  420.] 

Appeal  from  District  Ooort,  Calhoun  Coun- 
ty;   F.  M.  Powers,  Judge. 


Action  upon  a  contract  for  the  purchase 
price  of  certain  school  supplies,  to  wit,  Ken- 
nedy's Mathematical  Blocks.  Defendant  de- 
nied liability,  pleaded  fraud  and  collusion  In 
the  giving  of  the  order,  and  some  other  de- 
fenses which  may  be  noticed  In  the  body 
of  tbe  opinion.  At  tbe  conclusion  of  tbe 
evidence,  tbe  trial  court  directed  a  verdict 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

M.  R.  McCrary  and  Brown  McOrary,  for 
appellant    B.  C.  Stevenson,  for  appellee. 

DBBMBR,  3.  In  October  of  the  year  1888, 
one  D.  T.  Blodgett  obtained  from  certahi  mem- 
bers of  defendant  district  tbe  following  order: 

"State  of  Iowa,  October  24,  189a  We, 
the  undersign'ed  members  of  the  school  board 
of  district  township  of  Jackson,  In  the  coun- 
ty of  Calhoun,  do  hereby  contract  for  nine 
sets  of  Kennedy's  Mathematical  Blocks,  pro- 
vided a  majority  of  said  board  sign  this 
agreement,  for  which  we  agree  to  pay  D.  T. 
Blodgett,  or  agent,  the  sum  of  twenty-five 
(125.00)  dollars  a  set 

"We  hereby  authorize  tbe  officers  of  said 
board  to  issue  a  warrant  for  the  same,  pay- 
able twelve  months  after  date  without  in- 
terest [Signed]  S.  M.  Clements,  O.  Pack- 
ard. 

"For  my  name  it  must  be  made  payable 
two  years  after  date.  W.  S.  Chambers,  Joe 
Oxenford,  John  Wingerson." 

The  parties  signing  this  paper  were  five  of 
tbe  nine  directors  of  defendant  township. 
Pursuant  to  tbe  order  the  blocks  were  de- 
livered In  October  or  November  df  the  year 
1888  and  distributed  to  the  nine  schoolhouses 
in  tbe  township,  where  they  were  used  with- 
out objection  and  never  tendered  back  until 
during  the  trial  of  this  case  in  March  of  tbe 
year  1805.  Several  of  the  members  of  the 
board  who  signed  this  contract  testified  that 
they  understood  It  to  be  simply  a  statement 
for  the  purpose  of  securing  a  majority  to 
call  a  meeting  of  the  board  to  which  the 
proposition  was  to  be  submitted.  On  Novem- 
ber 6,  1888,  the  school  board  had  a  special 
meeting,  and  thereat  the  following  proceed- 
ings were  had:  "Moved  by  Kelly  and  sec- 
onded by  Campbell  that  tbe  treasurer  be 
instructed  not  to  pay  order  issued  to  O.  T. 
Blodgett  for  Mathematical  Blocks,  said  order 
being  Issued  illegally,  and  null  and  void,  said 
order  was  dated  October  26.  Amount,  $25.00 
payable  on  or  before  two  years  after  date 
with  interest  at  6  per  cent  after  one  year. 
Carried  unanimously,  nine  votes.  On  motion 
board  refused  to  accept  the  set  of  Kennedy's 
Mathematical  Blocks.  Carried  unanimous- 
ly." Thereafter,  and  on  January  7,  1899,  an- 
other meeting  was  held  at  which  the  follow- 
ing proceedings  were  bad:  "Jackson  Town- 
ship, Cottonwood  Schoolhouse,  January  7th, 
1899.  Board  met  pursuant  to  call  of  presi- 
dent, members  present,  all  nine  members 
present    Motion  made  and  seconded  that  the 
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action  of  the  board  at  a  special  meeting  taeld 
Not.  6th,  1898,  In  whldi  tbe  board  Instmct- 
ed  treaanrer  not  to  pay  warrants  Issued  to 
pay  tor  mathematical  blocks  and  refusing  to 
accept  the  blocks  be,  and  hereby  la,  reacind- 
ed,  and  board  agrees  to  accept  blocks  and 
pay  for  the  same.  Teas:  J.  Oxenford,  Wm. 
Chambers,  John  Wlngerson,  8.  W.  dements, 
J.  A.  C.  Taylor.  Nays:  T.  A.  Kelly,  J. 
Campbell,  H.  Dreeszen." 

This  action  Is  bottomed  upon  the  origi- 
nal contract  of  October  24,  1898,  and  the 
resolution  of  acceptance  of  January  7,  1899. 
As  the  board  had  not,  In  regular  session,  au- 
thorized the  purchase  of  blocks,  and  had  not 
given  tbe  five  signers  of  the  contract  au- 
thority to  do  so,  and  as  the  five  signers  acted 
Independently  of  each  other  and  not  as  a 
board,  tbe  contract  or  order  was  not  binding 
upon  the  defendant,  and  it  can  be  held  liable 
only  because  of  ratification  of  tbe  contract 
through  the  receipt  and  retention  of  the 
blocks,  or  by  reason  of  the  resolution  of 
January  7,  1899.  That  there  was  a  ratifica- 
tion in  both  ways  seems  too  clear  for  argu- 
ment The  defendant  accepted  and  used  the 
blocks  with  full  knowledge  of  all  the  facts 
for  more  than  6  years  before  It  ofTered  to 
return  them,  and  It  made  no  offer  to  return 
until  this  suit  was  brought  on  for  trial.  More- 
over, at  the  January,  1899,  meeting,  all  mem- 
bers being  present,  the  board  voted  to  accept 
the  blocks  and  pay  for  the  same.  This  resolu- 
tion was  not  a  new  contract,  for  no  price 
was  fixed  therein.  The  vote  was  to  accept 
the  blocks  and  to  pay  for  the  same.  Mani- 
festly this  had  reference  to  an  acceptance 
under  the  contract  and  to  payment  of  the 
price  at  which  tbe  blocks  were  sold.  In 
other  words  it  was  a  ratification  of  the  con- 
tract theretofore  attempted  to  be  made  on  be- 
half of  the  school  district.  No  proposition 
was  then  pending  for  the  purchase  and  sale 
of  the  blocks.  They  had  already  been  de- 
livered and  accepted  at  an  agreed  price  and 
the  question  was  whether  or  not  the  board 
should  ratify  or  reject  tbe  transaction.  It 
was  not  the  making  of  a  new  and  Independ- 
ent contract  But  It  Is  argued  that  the  origi- 
nal contract  was  void  and  contrary  to  public 
policy,  and  therefore  could  not  be  ratified. 
That  question  seems  to  be  settled  by  John- 
son V.  School  District  117  Iowa,  319,  90  N. 
W.  713.  Counsel  who  secured  the  holding 
In  that  case  now  say  that  the  decision  was 
wrong,  and  that  'to  suit  their  present  pur- 
poses, it  should  be  overruled,  thus  giving 
fresh  evidence  of  tbe  fact  that  self-interest 
often  colors  views  as  to  the  law.  We  are  not 
disposed  to  follow  counsel  this  time,  for.  If 
he  has  misled  us  once,  be  may  do  so  again. 
It  is  sometimes  safer  to  be  consistrait  than 
even  to  be  right  The  Johnson  Case  seems 
to  be  fortified  by  authority,  and  we  are  not 
disposed  to  depart  from  tbe  rule  announced 
therein. 

Having  found  that  the  action  Is  upon  tbe 
written  contract  defendant's  plea  of  the  sta^ 


ute  of  limitations  is  without  avail.  No  fraod 
is  shown  in  procuring  the  original  contract 
but  had  there  been  evidence  thereof.  It  is 
well  settled  that  a  contract  procured  by  fraud 
is  voidable  and  not  void.  Mills  v.  Collins. 
67  Iowa,  164,  25  N.  W.  109,  relied  np<Mi  by 
appellant  Is  not  In  point  as  an  examination 
will  show.  The  contract  in  suit  w^as  not  so 
tainted  as  to  prevent  its  subsequent  ratlfica- 
tifm  by  the  board.  See  Johnson  Case,  snpra. 
Akron  Bank  v.  School  Township  (Iowa)  103 
N.  W.  968k  Is  also  in  point  upon  this  proposi- 
tion. 

As  tbe  case  seems  to  be  ruled  by  John- 
son V.  School  District  it  follows  that  the 
motion  directing'  a  verdict  in  plaintUTs  favor 
was  correctly  sustained,  and  tbe  Juigmeat 
must  be^  and  It  is,  afllrmed. 


THISTIiB  COAL  CO.  v.  REX  OOAIj  &  ICIN- 

ING  00. 

(Snpreme  Conrt  of  Iowa.    Dec.  15.  1906.) 

1.  APPBAI.   —    BbIEFS   —   GOMFUAHaK       WITH 

RuLxs— Stbikiro  Out. 

A  motion  to  strike  appellant's  brief  for 
failure  to  corform  to  Supreme  Court  mlea  was 
overruled  where,  though  the  requirementa  of 
rule  64  were  only  partially  oomplied  with,  an  at- 
tempt was  made  in  good  faith  to  comply  there- 

2.  OoRPOBATioRs  —  CiTn,  AcnoRB  —  YMmn— 
Residercs  of  Cortbactirg  OmcEa. 

Code,  U  3601-3504,  provide  that  personal 
actions  must  be  brought  in  the  county  waere  de- 
fendant resides,  and  if  brought  in  any  other 
county  defendant,  on  demand  made  before  an- 
swer, may  have  place  of  trial  chanxed  to  proper 
county.  Section  S600  provides  that  a  corpora- 
tion having  an  office  or  a^ncy  in  any  count; 
for  tbe  transaction  of  business  may  be  aaed  in 
that  county  on  any  cause  of  action  growing  out 
of  or  connected  with  the  business  of  such  office 
or  agency.  Defendant  corporation  was  en^a^ 
in  mining  and  shipping  coal,  and  its  principal 
place  of  business  was  m  U.  county.  Its  secre- 
tary resided  and  did  business  as  a  coal  operator 
in  A.  county,  and  negotiated  a  contract  for  de- 
fendant in  the  latter  county  for  the  purchase  of 
a  quantity  of  coal  from  plaintiff,  in  which  ooon- 
tg  the  coal  was  to  be  delivered.  A  part  of  tbe 
coal  was  delivered  according  to  contract  and 
billed  according  to  orders  of  the  secretary,  who 
finally  stopped  the  making  of  deliveries.  Held. 
that  an  agency  was  established  in  A.  county 
within  the  meaning  of  section  3500,  although 
payments  on  the  contract  were  to  be  made  in  U. 
county,  and  an  action  for  breach  of  the  cmitiact 
was  properly  brought  in  A.  county. 
8.  Appeal— Findings   op  Coobt— Oorstbuc- 

TIOR   ARD  OPEEATIOR. 

The  finding  of  a  trial  court  in  a  civil  action 
without  a  jury  will  be  given  the  same  effect  on 
appeal  as  a  verdict 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  i  3955.1 

4.  Bale  ,—  Corteacts  —  Bbsach  —  Sum- 

OIENCT   OF   EVIDERCE. 

.  Evidence  in  an  action  on  contract  for  sals 
of  coal  considered,  and  held  to  sustain  a  find- 
ing of  breach  of  contract  by  the  purchaser. 

5.  Same— Bbeach  of  Cortbact— Mode  or  E^s- 

TIMATIRO    DaHAOES. 

In  an  action  for  breach  of  contract  to  pur- 
diase  coal  from  a  coal  mining  company  by  refus- 
ing to  take  the  quantity  specified  in  the  con- 
tract where  a  custom  among  coal  dealers  ren- 
dered it  necessary  that  such  a  contract  be  made. 
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and  tbe  company  in  reliance  on  snch  contract 
only  contracted  with  others  for  the  balance  of 
Ita  output,  the  damages  may  be  computed  by 
deducting  from  the  contract  price  of  the  nn- 
delivereacoal  the  original  cost  of  the  coal  and 
the  expense  of  mining  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  43,  Saiea,  i  1098.] 

Appeal  from  District  Court,  Appanoose 
County;  Frank  Elchelberger,  Judge. 

Action  at  law  for  damages  growing  out  of 
an  alleged  breach  of  contract.  Trial  was  had 
to  the  court  without  the  aid  of  a  Jury,  result- 
ing In  a  judgment  in  favor  of  plaintiff  for  the 
sum  of  $801.76.  Defendant  appeals.  Affirmed. 

James  O.  Bull  and  Claude  B.  Porter,  for 
appellant    Howell  &  Elgin,  for  appellee. 

BlSnOP,  J.  A  motion  to  strike  appel- 
lant's brief  on  the  ground  that  the  same  does 
not  conform  to  our  rules  has  come  to  ns 
with  the  submisfiion  of  the  case.  An  examin- 
ation discloses  that  the  requirements  of  rule 
54  have  been  only  partially  complied  with. 
It  is  evident,  however,  that  a  good-faltta  at- 
tempt at  compliance  was  made,  and  in  view 
of  this  we  are  disposed  to  overlook  the  short- 
coming and  deny  the  motion.  In  doing  this 
It  Is  not  intended  to  estitbllsh  a  precedent 
The  plaintiff  company  is  a  copartnership 
compoeed  of  residents  of  Appanoose  county, 
and  engaged  in  mining  coal  in  that  county. 
Tbe  defendant  is  a  corporation  having  Its 
principal  place  of  business  In  Creston,  Union 
county,  and  Is  engaged  in  mining  and  ship- 
ping co(iL  Geo.  B.  Rex  Is  president  of  said 
company,  and  Harry  N.  Rex  secretary.  On 
August  14,  190S,  said  parties  entered  into  a 
contract  In  writing,  the  provisions  of  which 
material  to  this  controversy  are  that  tbe 
Thistle  Con>pany  agreed  to  sell  to  the  Bex 
Company  400  car  loads  of  coal  at  $2.10  per 
ton,  free  on  board  cars  at  Cincinnati,  Appa- 
noose county,  the  coal  to  be  delivered  at  the 
rate  of  00  car  loads  per  month  for  eight 
months,  commencing  August  1,  1003.  The 
said  Rex  Company  agreed  to  pay  for  the 
coal  "on  the  15th  of  each  month  from  Its 
home  office  In  Creston."  The  contract  was 
signed  on  behalf  of  the  Rex  Company  by 
George  B.  Rex.  This  action  was  cotninenced 
In  Appanoose  county,  and  the  petition  al- 
leges a  failure  and  refusal  on  the  part  o< 
tbe  defendant  to  carry  out  said  contract,  in 
that  after  having  received  287  of  the  400 
cars  of  coal  provided  for  therein,  it  refused 
to  receive  the  remaining  113  cars.  Damages 
In  the  sum  of  $1,350  are  alleged. 

1.  In  due  time,  and  before  answer,  the 
defendant  filed  a  motion  for  a  change  of 
place  of  trial  from  Appanoose  county  to 
Union  county.  This  motion  was  filed  In  re- 
liance upon  Code,  ({  3501-3504,  which  pro- 
vide, in  substance,  that  personal  actions  must 
be  brought  In  the  county  of  the  residence 
of  defendant,  and  If  brought  in  any  other 
county,  the  defendant  may.  on  demand  made 
X>eton  answer,  have  a  diange  of  place  of 


trial  to  the  proper  county.  Tbe  motion  woe 
supported  by  an  affidavit  In  which  was  re- 
cited the  residence  of  defendant  in  Union 
county.  The  motion  was  resisted  by  plain- 
tiff, reliance  being  placed  on  Code,  {  3500, 
which  provides  that,  when  a  corporation  has 
an  office  or  agency  In  any  county  for  the 
transaction  of  business,  any  action  grow- 
ing out  of  or  connected  with  the  business  of 
that  office  or  agency  may  be  brought  in  the 
county  where  such  office  or  agency  is  located. 
Affidavits  addressed  to  the  subject  pro  and 
con  were  filed  by  the  respective  parties.  We 
shall  not  attempt  a  rehearsal  of  the  aver- 
ments thereof.  It  is  sufficient  to  say  that 
for  some  time  before  the  making  of  tbe  con- 
tract in  question,  and  during  the  period  of 
time  mentioned  therein,  Harry  N.  Rex  re- 
sided and  was  doing  business  as  a  coal  oper- 
ator in  Appanoose  county.  A  finding  was 
warranted  that  the  negotiations  for  the  con- 
tract were  conducted  by  him,  and  at  least  28 
of  the  400  cars  of  coal  were  delivered  on  his 
order  before  the  written  contract  was  signed 
up.  This  accoimts  for  the  fact  that  tbe  con- 
tract was  drawn  to  cover  deliveries  previous- 
ly made.  The  further  finding  was  warrant- 
ed, that  after  the  making  of  the  contract  the 
coal  was  delivered  by  plaintiff  at  Cincinnati 
and  billed  in  accordance  with  orders  given 
by  said  Rex,  and  It  was  Rex  who  stopped 
the  making  of  deliveries.  Here  was  suffi- 
cient to  base  a  conclusion  that  Rex  was  rep- 
resenting the  company  of  which  he  was  sec- 
retary in  Appanoose  county  in  the  making 
of  the  contract  with  plaintiff  and  in  the 
matter  of  the  execution  thereof.  This  was 
sufficient  to  establish  an  agency  within  the 
meaning  of  the  statute;  and  the  mere  fact 
that  payments  were  to  be  made  from  the 
office  of  defendant  in  Union  county  would 
not  have  the  effect  to  destroy  the  agency  cre- 
ated by  It  In  Appanoose  county.  Ockerson 
▼..Bumbam,  63  Iowa,  570,  19  N.  W.  676; 
Locke  V.  Chicago,  etc,  107  Iowa,  800,  78  N. 
W.  49.  It  follows  that  the  motion  was  prc^ 
erly  overruled. 

2.  The  defendant  denies  that  the  contract 
was  breached  by  It  And  the  assertion  is 
made  on  Its  behalf  that  It  was  at  all  times 
ready  to  receive  the  coal  and  pay  therefor 
in  accordance  with  tbe  contract;  that  the 
default  was  with  plaintiff  In  not  making  de- 
livery. The  trtal  ;bourt  found  otherwise, 
and,'  following  a  well-settled  rule,  the  find- 
ing must  be  given  effect  as  of  a  verdict  of 
a  Jury.  Tbe  finding  had  ample  warrant  In 
the  evidence.  That  Harry  N.  Rex  was  act- 
ing In  the  premises  for  and  on  behalf  of  de- 
fendant seems  to  be  made  clear  by  tbe  evi- 
dence. A  member  of  the  plaintiff  firm  testi- 
fied that  by  direction  of  said  Rex  deliveries 
were  to  be  made  only  when  called  for;  that  be 
repeatedly  advised  Rex  of  the  readiness  of 
his  firm  to  make  deliveries,  and  complained 
because  the  same  were  not  called  for  as  con- 
templated In  the  contract;  that  on  many  of 

Digitized  by  ^OOQIC 


1096 


100  NORTHWESTERN  REPORTER. 


(Iowa 


Buch  occasions  his  complaints  drew  ont  no 
more  than  the  laconic  reply,  "Wait  nntll  I 
get  ready."  And  it  Is  In  evidence  that  mat- 
ters ran  along  thus  until  the  day  before  the 
expiration  of  the  contract  period,  when  Rex 
arbitrarily  demanded  a  delivery  on  the  fol- 
lowing day  of  the  whole  number  of  cars — be- 
ing as  we  have  seen  113 — remaining  unde- 
livered. Coupled  with  this  demand  was  a 
statement  that  unless  a  delivery  In  full  was 
made  none  would  be  then  or  thereafter  ac- 
cepted. The  court  might  well  conclude  that 
the  demand  so  made  was  not  in  accordance 
with  the  contract,  that  within  the  knowledge 
of  Rez  It  was  impossible  for  plalntlft  to 
comply  therewith,  and  that  It  was  not  made 
In  g<)od  faith.  We  need  not  go  into  the  evi- 
dence more  in  detail  It  Is  enough  that  the 
finding  of  the  court  for  a  breach  by  defend- 
ant had  warrant. 

8.  The  only  remaining  qnestloD  in  the  case 
necessary  to  be  considered  has  relation  to 
the  measnre  of  plaintiff's  damages.  The  evi- 
dence tended  to  show  that  by  the  custom  ex- 
isting among  coal  operators  and  dealers,  and 
known  to  defendant,  contracts  for  fall  and 
winter  delivery  are  quite  universally  made 
In  the  summer.  And  that,  as  matter  of  fact, 
unless  so  made  it  Is  difficult  for  an  operator 
to  find  a  market  for  the  product  of  his  mine; 
further,  that  plaintiff.  In  reliance  upon  the 
contract  with  defendant,  <x>ntracted  with 
others  only  to  the  capacity  of  its  mines,  and 
In  addition  to  its  loss. of  sale  to  defendant, 
and  as  a  necessary  consequence.  It  was  com- 
pelled to  abandon  operation  to  the  extent  or 
in  the  proportion  that  the  118  cars  bore  ^ 
the  capacity  of  its  mines.  The  trial  conrt 
found  that  the  undelivered  coal  would 
amount  to  2,862  tons,  and  plaintiff's  damage 
was  found  by  deducting  from  the  contract 
price  the  average  cost  of  mining  coal — and 
this,  we  take  It,  Included  the  value  of  the 
unmlned  coal  as  well  as  all  matters  of  labor, 
expense,  etc. — which  would  leave  35  cents  per 
ton,  or  $901.70  In  the  aggregate,  and  Judg- 
memt  was  rendered  for  that  sam.  Therein 
we  think  there  was  no  error.  The  rule 
adopted  has  express  approval  In.  the  ElngUsb 
case  of  Sllkstone,  etc.,  Co.  v.  Coal  Co.,  re- 
ported in  86  Law  Times  Reports,  668.  There 
the  facts  In  all  material  respects  were  iden- 
tical with  those  presented  by  the  case  at  bar, 
and  the  rule  here  adopted  by  the  trial  jourt 
was  given  application.  So,  too,  we  think 
that  the  case  should  be  ruled  by  Kimball  v. 
Deere,  106  Iowa,  6761  77  N.  W.  1041.  There 
the  subject  of  the  contract  was  scales,  and 
It  was  said  that,  "where  a  purchaser  of  an 
unmanufactured  article  refuses  to  accept  it, 
the  manufacturer  Is  not  bound  to  complete 
it,  make  a  tender  of  It,  and  on  the  purchas- 
er's refusal  to  accept  to  sell  It  on  the  mar- 
ket. He  may  recover  the  difference  between 
the  cost  of  making  the  article  and  the  price 
agreed  to  be  paid  for  it"  We  perceive  no 
good  reason  for  making  a  distinction  between 
an  article  to  be  manufactured  and  coal  tp 


be  dug  from  the  mine.  Each  requires  the 
expenditure  of  time,  money,  and  labor  to 
put  It  in  form  for  delivery  In  satlsfacaoa 

of  the  contract  stipulating  for  its  prodnctlan. 
Finding  no  error  in  the  Jud£m»it,   It  Is 
affirmed. 


MBTN    v.    CHICAGO    GREAT    WESTERN 

RY.  CO. 

(Supreme  Conrt  of  Iowa.    Dec.   15.   190&) 

Railboads  —  Opebatioh  —  Fibes  —  Qdes- 
nons  FOB  Just  —  Damages. 

Where  the  damage  alleged  by  the  owner  of 
land  from  the  setting  of  a  fire  by  a  railroad  waa 
the  destmction  of  the  ^raas  and  the  bamins  of 
the  erass  roots,  rendering  the  land  unprofitable, 
unsalable,  and  unsuitable  for  meadow,  bat  the 
farm  was  occupied  by  a  tenant  whooe  claim  to 
the  railway  for  damage  from  the  fire  had  bea 
paid,  and  the  rent  for  the  premiaes  bad  been 
paid  in  full  for  such  year,  and  there  was  no  evi- 
dence that  the  land  had  been  rendered  unsalable, 
no  damage  appeared,  and  a  verdict  vaa  properly 
directed. 

Appeal  from  Superior  Court  of  Oelweln; 
E.  L.  Elliot,  Judge. 

Action  for  damages  to  plalntifTa  premises 
caused  by  a  fire.  At  the  close  of  the  evi- 
dence for  plaintiff,  there  was  a  directed  ver- 
dict and  Judgment  in  favor  of  defendant 
Plaintiff  appeals.    Affirmed. 

C.  H.  Rohrlg  and  W.  B.  Ingersoll.  for 
appellant  O.  H.  Phillips  and  Alnswortb  & 
Estey,  for  appellee. 

PER  CURIAM.  Plaintiff  owns  a  farm  In 
Fayette  county  across  which  extends  the  line 
of  defendant's  railway.  In  April,  1901, 
about  16  acres  of  meadow  land,  a  part  of 
said  farm,  was  burned  over  and  the  petition 
alleges  that  the  fire  was  started  by  sparks 
from  one  of  defendant's  engines.  Tbe  dam- 
age alleged  is  In  the  destruction  of  the  grass 
and  the  burning  of  the  grass  roots  thns  ren- 
dering the  land  "unprofitable,  unsalable, 
and  unsuitable  for  meadow."  The  evidence 
made  it  appear  that  the  farm  was  occupied 
by  a  tenant,  who  had  before  this  action  pre- 
sented a  claim  to  the  railway  company  for 
damages  caused  to  the  meadow  by  the  fire, 
and  such  had  been  settled  and  paid;  that 
as  to  plaintiff  the  rent  for  the  premises  had 
been  paid  In  full  for  the  year  by  such  tenant 
There  was  no  evidence  to  the  effect  that  the 
land  bad  been  rendered  unsalable  as  a  re- 
sult of  the  fire.  In  this  state  of  the  record 
no  damage  to  plaintiff  was  made  to  appear. 

It  follows  that  the  verdict  was  rightly 
directed,  and  the  judgment  Is  affirmed. 


PHILLIPS  et  al.  v.  HAZEN. 

(Supreme  Court  of  Iowa.    Dec.  16.   190G.) 

1.  Appeai.  —  Habiojisb  Ebbob— Aokission  or 
Testimony. 

Where  a  witness  responded  that  he  had  no 
recollection  on  the  subject  of  the  Inquiry,  inde 
pendent  of  a  transcript  of  his  testimoay  taken 
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mX  a  former  trial,  bis  further  teBtimony  that  on 
the  former  trial  bis  testimony  was  (.■orrect  ac- 
cording to  his  recollection  at  the  time  of  socb 
trial    was  not  prejudicial. 

2.  Saxk— Objictions  in  Loweb  Coxjkp— Nk- 

CBSsirr  01  Ritlino. 

Wbere  a  ruling  on  an  objection  to  evidence 
in  the  lower  court  was  not  insisted  on,  the  ol>- 
Jection  must  be  regarded  as  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  2,  Appeal  and  Eirror,  (  1421.] 

8.  Sakb  —  HAKia,x8s  Bbbob  — Adxibsior  of 
Tkbttmoht. 

Error  in  admitting  incompetent  testimony 
is  not  available  where  there  was  other  testimony 
competent  in  cEaracter  addressed  to  the  same 
•abject-matter,  and  which  remained  in  the  rec- 
ord iinoontradicted. 

SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  f(  4161,  4162.] 

4.  Same— SuBBEQUKNT  Affxait— Soopk  ow  Re- 
view. 

Where  the  Supreme  Court  has  decided  on 
a  former  appeal  that  the  evidence  was  suffi- 
cient to  go  to  the  jury,  and  the  same  evidence 
was  offered  at  the  second  trial  in  the  lower 
court,  it  will  not  be  again  reviewed  on  appeal. 

fEd.  Note. — For  coses  in  point,  see  Gent.  Dig. 
▼Ol.  3,  Appeal  and  Error,  i  4358.] 

B.  Btidbkcx  —  DocTTUERTa  —  Failubx   to 
Staicp. 

Although  an  instrument  is  one  required  by 
law  to  be  stamped,  its  admissibility  in  evidence 
im  not  impaired  by  the  absence  of  a  stamp. 

Appeal  from  District  Gonrt,  Palo  Alto 
Oonnty;   A.  D.  Bailie,  Judge. 

Action  to  recover  on  a  real  estate  com- 
mission contract.  From  a  verdict  and  Judg- 
ment in  favor  of  plaintiffs,  tbe  defendant 
appeals.    Affirmed. 

Geo.  B.  Clarke,  for  appellant  B.  A.  Mor- 
llng,  for  appellees. 

BISHOP,  J.  This  Is  the  second  appeal 
in  this  case.  For  tbe  opinion  on  former 
Bnbmissions,  see  122  Iowa,  473,  98  N.  W.  305. 

Tbe  plaintiff  firm  is  engaged  in  the  real  es- 
tate business,  and  it  Is  tbe  contention  made 
In  tbe  petition  that  defendant  placed  in 
their  bands  for  sale  a  farm  owned  by  him 
situated  in  Palo  Alto  county,  and  consisting 
of  160  acres;  that  the  compensation  agreed 
tgion  for  their  services  in  case  they  found 
a  purchaser  was  the  sum  of  $1  per  acre.  It 
is  alleged  that  a  purchaser  was  found  by 
them  In  the  person  of  one  Schneider,  with 
whom  defendant  contracted  a  sale.  The  de- 
fendant in  answer  denied  any  employment 
of  plainUffs,  and  denied'  that  bis  sale  to 
Schneider  was  brought  about  by  or  through 
plaintiffs. 

1.  At  tbe  time  the  contract  with  Schneider 
was  drawn  np,  the  defendant  was  absent 
from  the  state;  bis  father  acting  for  him 
In  tbe  premises.  A  blank  form  for  contract 
was  used,  and  one  Martin  acted  as  scrivener. 
M&rtln,  being  called  as  a  witness  by  plain- 
tiffs, was  asked  who  furnished  the  blank 
used,  and  be  answered  that  he  did  not  re- 
member. He  was  then  shown  a  transcript 
of  Us  evidence  taken  upon  a  former  trial 


of  the  case,  following  which  he  answered, 
in  response  to  a  question  by  defendant's 
counsel,  that  he  bad  no  recollection  on  the 
subject  independent  of  the  transcript  He 
was  then  permitted  to  testify  over  the  ob- 
jection of  defendant  that  his  statement  made 
as  a  witness  on  the  former  trial  as  to  the 
person  who  furnished  the  blank  was  correct 
according  to  his  recollection  at  tbe  time  of 
such  trial.  Later  on,  plaintiffs  offered  the 
transcript  in  evidence,  to  which  defendant 
objected  for  various  reasons.  According  to 
the  abstract  as  amended  by  appellee,  the  ob- 
jection was  not  ruled  upon,  and  so  much 
of  the  transcript  as  related  to  tbe  matter 
In  hand  was  read  In  evidence.  It  is  a  con- 
tention for  error  that  the  examination  of  tbe 
witness  was  Improper,  and  tbe  transcript 
Incompetent  We  may  concede  that  the  ex- 
amination of  the  witness  was  improper,  but 
his  testimony  amounted  to  no  more  than  a 
declaration  on  his  part  that  on  the  former 
trial  he  had  testified  to  the  truth  according 
to  the  best  of  bis  recollection.  From  that 
alone  no  prejudice  could  have  arisen.  As 
no  ruling  on  the  objection  to  the  transcript 
was  insisted  upon,  there  was  no  error  in  per- 
mitting tbe  same  to  be  read;  the  objection 
must  be  regarded  as  waived.  Murphy  v. 
McCarthy,  108  Iowa,  38,  78  N.  W.  81». 
Moreover,  there  was  other  testimony  compe- 
tent In  character,  addressed  to  tbe  same  sub- 
ject-matter, and  which  remained  in  the 
record  uncontradicted.  We  conclude  there 
was  no  error. 

2.  One  of  the  members  of  the  plaintiff 
firm  was  permitted  to  testify  to  his  conversa- 
tion with  0.  L.  Hazen,  father  of  defendant 
and  this  ovor  the  objection  of  defendant  that 
no  authority  on  the  part  of  the  father  to  act 
in  the  premises  was  shown.  The  evidence- 
was  to  all  Intents  and  purposes  tbe  same 
as  at  tbe  previous  trial,  and,  in  our  opinion 
on  the  former  submission,  we  held  that 
there  was  sufficient  evidence  to  take  the 
question  of  authority  to  the  Jury.  We  need- 
not  go  over  tbe  subject  again. 

3.  During  tbe  course  of  the  trial  plaintlfiTs 
offered  In  evidence  the  contract  of  sale  exe- 
cuted between  defendant  and  Schneider. 
This  was  objected  to  for  that  no  revenue 
stamp  was  attached  thereto  as  required  by 
a  revenue  law  of  Congress  then  in  force. 
The  objection  was  overruled,  and  we  think 
properly  so.  Conceding  that  the  instrument 
was  one  required  by  the  law  of  Congress  to- 
be  stamped,  the  admissibility  was  not  im- 
paired by  the  absence  of  a  stamp.  This  we 
have  repeatedly  held.  Bottorff  v.  Lewis 
(Iowa)  95  N.  W.  262;  Bank  v.  Stone  (Iowa) 
91  N.  W.  1076;  State  v.  Glucose  Co,  117 
Iowa.  524,  91  N.  W.  794. 

4.  It  is  said  that  the  verdict  and  judgment 
were  not  warranted  by  the  evidence.  Our 
reading  satisfles  us  to  the  contrary.  It  fol- 
lows that  the  judgment  must  be,  and  It  ISr 
affirmed. 
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BELLS  BROS.  r.  PARSONS. 

(Sopreme  Court  of  Iowa.    Dec  14,  1906.) 

OonTRACT— AoiiON  roB— Bbkaoh. 

Plaintiff,  a  rea.1  estate  agent,  agreed  to  ae- 
oompany  defendant  to  look  at  land  held  for 
■ale  by  a  certain  land  company.  Defendant 
agreed  that  he  would  purchase  the  land  from 
such  compiany  or  others  to  whom  plaintiff 
mi^ht  introduce  him,  if  he  found  any  which 
suited  him.  It  was  further  agreed  that  plaintiff 
was  not  to  be  paid  any  commission  by  de- 
fendant, but  was  to  look  to  the  owners  there- 
for. Held  that  where  defendant  failed  to  per- 
form a  written  contract  for  the  purchase  of  land, 
entered  into  with  a  party  introduced  by  plaintiff, 
he  was  liable  in  an  action  for  breach  of  his 
original  contract  with  plaintiff  for  the  amount  of 
the  commission  which  the  vendor  agreed  to  pay 
plaintiff  when  the  sale  to  defendant  was  com- 
pleted. 

Appeal  trom  District  Oonrt,  Clay  County; 
A.  D.  BalUe,  Judge. 

Action  at  law  to  recover  tbe  amonnt  of  a 
commission  lost  by  plaintiff  through  defend- 
ant'a  breach  of  contract  to  take  and  pay  for 
real  estate;  The  trial  court  sustained  a  de- 
murrer to  the  petition,  and  plaintiff  appeals. 
Reversed. 

3.  A.  Tracy,  for  appellant  Buck  ft  Klrk- 
patri(±,  for  appellee. 

DEEMER,  J.  Tbe  material  facts  recited 
In  tbe  petition  are  tbat  plaintiff,  a  copartner- 
ship engaged  In  tbe  real  estate  business,  en- 
tered Into  an  oral  agreement  with  defendant, 
whereby  plaintiff  was  to  accompany  him  (de- 
fendant) to  Wlllmar,  Minn.,  to  look  at  land  in 
tbat  vicinity  which  was  held  for  sale  by  tbe 
Southern  Minnesota  Valley  Land  Company; 
that  defendant  would  purchase  land  from 
said  company  or  others  to  whom  plaintiff 
might  Introduce  bim  If  be  (defendant)  found 
any  which  suited  blm;  that  defendant  was 
not  to  pay  plaintiff  any  commission,  but 
plaintiff  was  to  look  to  the  owners  thereof 
therefor.  Pursuant  to  agreement,  the  parties 
went  to  the  appointed  place,  plaintiff  paying 
Its  own  expenses,  and  plaintiff  Introduced 
defendant  to  various  parties,  including  the 
land  company,  and  defendant  agreed  to  buy 
from  the  land  company  a  certain  160  acres 
of  land  which  suited  him  (tbe  defendant), 
and,  pursuant  to  contract,  paid  the  land  com- 
pany the  sum  of  $100,  and  further  agreed  to 
pay  the  balance  of  the  purchase  price  and 
to  settle  for  the  land  on  or  about  October  1, 
1902.  We  now  quote  from  the  petition: 
"And  at  the  time  that  defendant  and  said 
land  company  entered  Into  said  written  con- 
tract of  purchase  and  sale  of  said  land^  the 
said  land  company,  by  their  officers  and  agents, 
in  defendant's  presence,  and  with  bis  knowl- 
edge and  consent,  orally  agreed  to  pay  plain- 
tiffs the  sum  of  |1  per  acre,  or  $160,  none 
of  which  was  to  be  paid  to  plaintiffs  until 
the  land  was  fully  paid  and  settled  for  by  de- 
fendant, by  payment  In  cash,  or  part  cash  and 
mortgage  on  the  premises  for  balance  In  de- 
ferred paymoits,  as  provided  by  their  written 
contract"    It  Is  further  alleged  that  plain- 


tiff complied  with  all  the  terms  of  Its 
tract  with  defendant  on  its  part  and  that 
the  land  company  kept  its  engagements,  but 
that  defendant  refused  without  came  to 
carry  out  his  contract  with  the  land  company. 
It  is  also  alleged  that  ,by  reason  of  d^eod- 
ant's  failure  to  keep  his  contract  plalntUF 
has  been  damaged  in  the  amount  of  the  com- 
mlBsIon  it  was  to  have  received  from  tbe  land 
company.  The  demurrer  is  upon  tbe  groondf 
that  defendant  did  not  agree  to  pay  plaintiff 
any  commission  or  to  pay  it  anytbing  for 
its  services  and  that  there  was  no  privity  of 
contract  between  plaintiff  and  defendant  It 
is  true  that  defendant  did  not  agree  to  pay 
plaintiff  anything,  but,  according  to  tbe  peti- 
tion, there  was  an  agreement  that  plaintiff. 
in  lieu  of  compensation  for  its  servioea  fbr 
defendant  was  to  receive  a  commlasion  from 
another,  which  would  have  been  earned  had 
defendant  complied  with  the  tenna  of  his 
agreement  with  plaintiff.  Plaintiff  la  not 
relying  upon  its  contract  with  the  land  com- 
pany, save  as  showing  the  amount  of  Iti 
loss  by  reason  of  defendant's  alleged  breach 
of  his  agreement  with  plaintiff.  No  claim 
Is  made  that  the  contract  between  plalntlfl 
and  defendant  whereby  defendant  was  to 
take  and  pay  for  land  If  he  found  any  which 
suited,  was  without  consideration  or  within 
the  statute  of  frauds;  hence  we  mnat  treat 
It  as  a  valid  and  enforceable  one,  or.  speakln? 
with  more  accuracy,  that  defoidant  ia  liable 
for  Its  breach. 

The  action  is  for  breach  of  defendant's 
contract,  and  not  for  the  oonmuissions  fnnn 
the  landowner.  To  the  latter,  plaintiff  was 
not  entitled,  for  the  reason  that  through  de- 
fendant's fault  u  it  alleged^  It  bad  noc 
earned  them.  It  Is  for  damages  for  defend- 
ant's breach  of  contract  to  do  as  he  agreed  in 
purchasing  and  paying  for  the  land  wblcli 
so  well  suited  him  that  be  entered  Into  a 
contract  for  Its  purchase,  which  It  Is  charged 
he,  without  cause,  refused  to  perform.  If 
plaintiff  were  attempting  to  recover  a  com- 
mission for  the  sale  of  the  land  he  should 
be  defeated,  for  defendant  never  promised 
him  this.  What  he  (defendant)  did  agree  to 
do  was  to  purchase  the  land  which  snlted 
him,  thus  enabling  plaintiff  to  earn  its  com- 
mission. The  parties  understood  wh«i  ther 
made  the  contract  what  plaintiff's  damages 
would  be  in  the  event  defendant  failed  to 
perform  it  In  other  words,  loaa  of  plaln- 
tiCTs  commission  was  within  the  contempla- 
tion of  the  parties  in  the  event  of  defendant's 
failure  to  perform.  Appellee's  counsel  cites 
us  many  cases  to  the  proposition  tbat  the 
mere  fact  that  a  benefit  is  to  accrue  to  one 
from  a  contract  does  not  entitle  him  to  sne, 
that  a  party  cannot  sue  upon  a  contract  to 
which  he  Is  not  a  party  unless  he  tiaa  some 
equitable  or  legal  interest  in  the  propoty. 
or  some  legal  or  equitable  claim  against  the 
person  to  whom  the  promise  is  made,  and  that 
a  person  must  be  a  privy  to  the  contract 
upon  which  be  sues;  but  none  of  these  Itar* 
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any  relevancy  to  the  question  now  before 
us.  Plaintiff  l8  suing  for  breach  of  a  con- 
tract made  between  It  and  the  defendant, 
and  not  upon  the  commission  contract  made 
with  the  land  company.  It  has,  as  we  hare 
already  said,  not  earned  these  commissions, 
and  was  prevented  from  doing  so  by  de- 
fendant's failure,  without  excuse,  to  keep 
and  perform  his  engagement  with  plaintiff. 
There  are  several  cases  from  other  jurisdic- 
tions which  sustain  plaintiff's  right  to  re- 
cover. See  Livermore  v.  Crane  (Wash.)  67 
Pac.  221,  67  L.  R.  A.  401 ;  Bishop  v.  AveriU 
(Wash.)  4a  Pac  237;  Id.,  60  Pac.  1024; 
Cavender  v.  Waddingham,  2  Mo.  App.  651; 
Atkinson  v.  Pack  (N,  C.)  19  S.  B.  628.  We 
need  not  add  anything  more  to  what  has 
already  been  said,  except  to  say  that  ap- 
pellee's counsel  overlooked  the  fact  that  there 
are  three  contracts  here:  One  of  the  defend- 
ant to  buy  the  land,  one  of  the  land  company 
to  sell  the  land  to  the  defendant,  and  one 
of  the  land  company  to  pay  plaintiff  a  com- 
mission for  selling  the  land.  It  is  the  first 
one  named  upon  which  this  action  is  brought ; 
and  the  others  are  collateral  to  this  contract 
npon  which  plalniff  relies.  Defendant  Is 
charged  with  having  failed  to  comply  with 
two  of  them,  rendering  the  third  nonenforce- 
able. 

The  trial  court  was  in  error  in  sustaining 
the  demurrer,  and  the  judgment  must  be,  and 
it  la,  reversed^ 


TROTTBR  ▼.  GRAND  LODGB  OF  IOWA 
LEGION  OP  HONOR. 

(Supreme  (jourt  of  Iowa.    Dec.  14,  1906.) 

1.  INSTTBAROB— MtTTCAL  BENEFIT  IkBOBAH0»— 
NOKPATIOENT  OF  DTTKS— WAIVES. 

Where  a  fraternal  insurance  association  by 
its  atrent  adopts  a  method  of  business  by  which 
aasessmenta  are  habitually  collected  and  re- 
ceived after  they  have  become  delinquent  nnder 
the  strict  letter  of  the  contract,  and  no  forfeiture 
or  suspension  is  declared  thereon,  and  by  this 
course  of  business  members  have  reason  to  con- 
clude that  the  association  does  not  insist  upon 
literal  compliance  with  the  terms  of  the  contract, 
it  will  not  l>e  heard  to  deny  the  good  standing 
of  a  member  who  has  depended  on  such  cus- 
tom and  has  paid  or  offered  to  pay  his  assess- 
ment in  accordance  therewitli. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  H  1909,  1914.] 

2.  Princifal  Aitn  Aoxrt  —  Rjolatiok  —  lu- 

PLIED  AOENCT. 

If  an  act  done  or  performed  by  one  per- 
son for  or  in  l)ehalf  of  another  is  In  its  es- 
sential nature  one  of  agency,  then  the  former 
is  the  agent  of  the  latter. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  {  254.] 

8.  IRSUBANOB— MtmrAL  Benefit  Inbitbance— 
Associations— Officeks. 

The   financial   secretary   of   a   local   lodge 
of  the  Legion  of  Honor  in  receiving  assessments 
from  members  of  such  local  lodge  acts  as  agent 
of  the  Grand'  Lodge. 
4.  Savk  — Assessments— NoNFATUENT—FoB- 

FIITUSE. 

The  rale  that  courts  will  give  effect  to  any 
act  or  circumstance  from  which  it  may  fairly 


be  argued  that  tH'e  insurer  has  waived  the  right 
to  stnct  and  literal  performance  b;  the  insured, 
or  upon  which  an  estoppel  against  forfeiture 
may  be  founded,  applies  to  fraternal  or  lodge 
insurance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  i  19070 

5.  Same— AorioNfr— Defenses. 

The  professedly  benevolent  and  charitable 
character  of  fraternal  insurance  societies  does 
not  exempt  them  from  the  application  of  the 
rule  that  technical  defenses  to  actions  on  in- 
surance policies  are  not  regarded  with  favor  by^ 
the  courts.  ▼ 

6.  Save— FoEFEiTDBE— Waivkb. 

Whether  a  waiver  of  forfeiture  of  a  certif- 
icate of  insurance  will  be  found  in  any  particu- 
lar case  depends  not  on  the  intention  of  the 
insurer  aeamst  whom  it  is  asserted,  but  on  the 
effect  which  its  conduct  or  course  of  business 
has  had  upon  the  insured,  and  this  rule  is  ap- 
plicable where  the  insurer  acts  under  a  mistake. 

7.  Same— Advance  Assessment— Application. 

Where  a  memt>er  of  a  fraternal  insurance 
society  iiBS  paid  an  advance  assessnient  prior 
to  bis  initiation,  he  cannot  be  held  to  l>e  in 
arrears  until  such  advance  payment  has  been 
duly  applied  on  some  assessment. 

8.  Appeal— Issues  in  Loweb  Couet. 

Where  a  partial  defense  pleaded  by  de- 
fendant does  not  appear  to  have  been  considered 
by  the  trial  court  and  is  not  argued  by  counsel, 
the  Supreme  Court  win   not  pass  upon  it 

SEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Appeal  and  Error,  (  4256.1 

Appeal  from  District  Court,  Page  County; 
W.  R.  Green,  Judge. 

Action  at  law  upon  a  beneficiary  certificate 
issued  by  defendant  to  George  E.  Trotter, 
and  payable  upon  his  death  to  his  wife  who 
Is  the  plaintiff  herein.  There  was  a  judgment 
for  the  defendant,  and  plaintiff  appeals.  Re- 
versed. 

W.  P.  Ferguson,  and  Earl  R.  Ferguson,  fbr 
appellant  W.  S.  Ingersoil  and  Parslow  ft 
Peters,  for  appellee. 


WEAVER,  J.  The  facts  In  the  case  ate 
substantially  without  dispute.  The  defend- 
ant is  a  fraternal  life  association,  doing  busi- 
ness in  this  state,  and  upon  certain  specified 
conditions  and  considerations,  insures  the 
life  of  each  of  its  meml>ers  in  a  sum  not  ex- 
ceeding $2,000,  payable  upon  his  decease  to 
a  designated  beneficiary.  The  membership  of 
the  association  is  organized  into  local  so- 
cieties, or  lodges,  under  the  general  headship 
or  government  of  a  Grand  Lodge,  having  jn- 
risdlctlon  of  the  order  within  the  state.  The 
fund  from  which  benefit  certificates  are  paid 
is  accumulated  by  assessments  made  by  the 
Grand  Lodge  not  oftener  than  one  each 
month.  The  by-laws  of  the  association  pro- 
vide that  notice  of  each  assessment  shall  be 
sent  out  to  the  membership  on  the  Ist  of  the 
month  for  which  it  Is  called,  and  that  any 
member  falling  to  pay  the  same  on  or  before 
the  28th  day  of  each  month  shall  be  held  to  be 
delinquent  Each  local  lodge  has  an  ofllcer 
known  as  the  "financial  secretary,"  whose 
duty  it  is  to  collect  the  assessments.  The 
laws  of  the  association  are  not  fully  dlsclos 
ed  in  the  record,  but  we  draw  the  inference 
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from  what  Is  shown  that.  In  the  regular  or- 
der  of  business.  It  Is  made  the  duty  of  the 
financial  secretary  on  the  28th  day  of  each 
month  to  pay  over  the  assessments  collected 
by  him  to  the  local  treasurer,  who  transmits 
the  same  to  the  proper  officer  of  the  Grand 
Lodge.  It  Is  also  provided  that  any  member 
of  a  lodge  "in  arrears  in  the  payment  of  as- 
sessments or  dues  on  the  28th  day  of  the 
month  upon  which  the  same  has  been  called, 
shall,  from  that  date,  stand  suspended  from 
all  rights  and  benefits  under  his  or  her  cer- 
tificate of  membership,  and  it  shall  be  the 
duty  of  the  financial  secretary  to  mark  such 
members  suspended  upon  his  or  her  book 
from  that  date,  vrithout  action  of  the  lodge, 
and  such  member  so  in  arrears  shall  remain 
suspended  until  he  or  she  shall  lawfully  be 
reinstated."  It  Is  further  provided  that  any 
member  who  has  become  thus  delinquent  may 
renew  his  certificate  at  any  time  within 
three  months  thereafter  upon  payment  of  all 
arrears  and  furnishing  a  proper  certificate  of 
health,  If  such  certificate  be  required  of  him. 
After  a  suspension  of  three  months,  the  de- 
linquent desiring  reinstatement  -is  required 
to  submit  to  a  new  medical  examination.  An- 
other section  provides  that  any  member  in  ar- 
rears for  the  period  of  six  months  shall 
stand  suspended  from  all  benefits  and  priv- 
ileges in  the  society  and  that  hia  or  her  cer- 
tificate shall  be  reported  to  the  Grand  Sec- 
retary as  annulled,  and  the  member  shall  not 
be  again  admitted  "except  as  provided  In 
this  article."  Immediately  following  this 
provision,  it  Is  enacted  that  "any  member 
suspended  hy  reason  of  nonpayment  of  dues 
or  arrearages  or  beneficiary  assessments  ap- 
plying to  be  reinstated  shall  pay  the  amount 
he  or  she  was  In  arrears  at  the  date  of  the 
suspension,  and  all  other  arrearages  and  In 
addition  thereto  a  sum  not  less  than  $S." 
By  Btlll  another  section,  it  Is  provided  that 
any  member  "neglecting  to' pay  and  in  ar- 
rears to  the  lodge  to  the  amount  of  three 
months'  dues  or  more  •  •  *  shall  stand 
suspended  from  all  benefits  and  privileges 
until  the  payment  of  all  arrearages  up  to  the 
time  of  reinstatement,"  in  accordance  with 
the  rules.  Upon  admission  to  the  lodge  each 
member  Is  required  to  pay  one  advance  as- 
sessment. It  Is  made  the  duty  of  the  finan- 
cial secretary  to  keep  a  correct  accotint  be- 
tween the  lodge  and  its  members,  receive  all 
moneys  for  the  lodge,  pay  the  same  over  to 
the  local  treasurer,  taking  vouchers  therefor, 
and  report  the  same  to  the  recording  secre- 
tary. He  Is  also  required  to  notify  all  mem- 
bers In  arrears  to  the  amount  of  three 
months'  dues,  and  notify  the  local  president 
of  the  fact  By  section  6,  art  9,  of  the  laws 
of  the  association,  it  Is  made  the  duty  of  the 
financial  secretary  on  the  28th  day  of  the 
month  to  "mark  and  report  to  the  recording 
secretary  the  names  of  the  members  who  are 
in  arrears  on  such  assessments,  and  the  re- 
cording secretary  shall  place  the  same  on  the 
records  of  the  lodges  and  mark  such  certif- 


icates suspended  on  tiie  certificate  Teg:Ister 
book,  affixing  the  date  thereto.  The  flnanrisl 
secretary  shall,  upon  receipt  of  ajiy  arrear- 
ages from  the  assessments,  pay  the  same  into 
the  treasury  (said  amount  from  arrearages 
to  be  forwarded  to  the  Grand  Secretary  upon 
the  first  order  thereafter)  and  notify  tbe  re- 
cording secretary  of  the  same,  and  the  record- 
ing secretary  shall  so  place  It  on  tbe  records 
of  the  lodge,  and  mark  the  certificate  so  paid 
'renewed'  on  the  certificate  register  book 
affixing  the  date  thereto." 

The  foregoing  requirements  of  the  a^mcla- 
tion  are  all  which  the  record  before  us  con- 
tains, bearing  upon  the  questions  raised  by 
the  appeal.  It  appears  that  a  local  lodge  of 
the  association  was  organised  at  Shenandoali, 
in  Page  county,  Iowa,  on  October  27,  1880, 
and  the  deceased  George  B.  Trotter  became 
a  charter  member.  For  some  time  prior  to 
the  death  of  said  Trotter,  this  lodge  had 
been  reduced  to  six  members,  four  of  -whom, 
It  Is  alleged  had  removed  tiom  said  town, 
leaving  but  two  to  transact  tbe  business  of 
the  lodge.  Of  these  two  the  deceased  acted 
as  president  of  the  lodge,  and  W.  P.  Fergu- 
son as  its  financial  secretary.  There  was, 
and  for  some  years  had  been,  no  recording 
secretary  or  treasurer  or  other  officer  of  such 
lodge  except  the  president  and  financial  sec- 
retary above  named.  In  this  situation  It 
bad  been  the  custom.  If  not  the  duty,  of  tbe 
financial  secretary  to  collect  the  assessments 
as  they  were  made  from  time  to  tinae  upon 
the  membership  of  the  lodge,  and  remit  them 
direct  to  tbe  Grand  Secretary.  This  remit- 
tance was  required  to  be  made  not  later  than 
the  16th  of  the  month  following  the  maturity 
of  an  assessment.  Mr.  Ferguson,  the  finan- 
cial secretary  of  the  lodge  for  a  period  of 
10  years  prior  to  death  of  Trotter,  is  a  prac- 
ticing lawyer  and  frequently  away  from  home 
on  the  28th  of  the  month,  and  very  freqnent- 
ty  the  assessments  upon  the  deceased  and  oth- 
er members  were  not  paid  until  after  the 
date,  when,  according  to  the  letter  of  tbe  by- 
laws, they  were  In  arrears.  But  in  all  cases 
they  were  paid  In  time  to  be  forwarded  to 
the  Grand  Lodge  within  the  time  allowed  for 
such  remittance.  The  fact  that  these  pay- 
ments were  frequently  made  after  the  2Sth 
of  the  month  was  shown  upon  the  books  kept 
by  the  financial  secretary.  In  no  Instance  of 
such  delinquency  was  the  member  treated  as 
suspended,  or  as  having  forfeited  his  rights 
In  the  association,  and  no  mark  or  entry  of 
any  suspension  on  account  of  such  dellnquoi- 
cy  or  of  restoration  or  reinstatement  to  mem- 
bership was  ever  entered  upon  any  of  the 
books  or  records  of  the  lodge. 

The  deceased  was  In  the  mercantile  busi- 
ness In  Shenandoah,  and  it  was  the  habit  of 
the  financial  secretary  to  call  at  his  store  on 
or  about  tbe  time  he  wished  to  make  remit- 
tance to  the  Grand  Secretary  and  receive 
payment  of  the  assessment  from  tbe  deceased, 
or  from  his  partner  or  clerk.  All  assessments 
upon  the  deceased  prior  to  June,  ISOt,  were 
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paid  and  remitted.  On  the  morning  of  Jane 
Tl,  1904,  Mr.  Ferguson  left  Sbenandoah  and 
went  to  St  Lonla,  Ko.,  where  he  remained 
tintll  July  6,  1901.  During  his  absence  there 
was  no  one  left  in  diarge  of  his  business  who 
was  authorised  to  receive  or  receipt  for  the 
assessments  due  from  the  lodge  members. 
On  the  morning  of  July  6,  1904,  Trotter,  who 
had  been  In  good  health  up  to  tiiat  time,  died 
without  having  paid  the  assessment  which  be- 
came due  on  June  28tb.  On  the  following 
day  the  plaintiff,  or  the  partner  of  the  de- 
ceased, paid  the  amount  of  the  June  assess- 
ment to  the  financial  secretary,  who  Included 
the  same  In  his  report  and  remittance  to  the 
Orand  Secretary.  Formal  proofs  of  the  death 
of  Trotter  were  furnished  the  Orand  liOdge 
«n  July  13,  1904,  but  were  not  approved  be- 
cause the  financial  secretary  had  failed  to 
sign  and  swear  to  a  so-called  "supplementary 
AfiSdavit,"  which  had  been  called  for,  stating 
In  ^ect  that  tlie  June  assessment  had  been 
paid  on  or  prior  to  June  28,  1904.  The 
Grand  Secretary  again  called  for  said  affida- 
vit from  the  financial  secretary,  who  declined 
to  make  it,  and,  on  October  8,  1904,  the 
amount  of  the  assessment,  which  had  been 
remitted  on  July  7,  1904,  as  aforesaid,  was 
retnmed  by  the  Orand  liOdge  to  the  financial 
secretary  who  tendered  Its  return  to  plain- 
tiff, but  the  same  was  refused. 

1.  As  we  understand  the  record,  and  the 
arguments  presented,  it  is  the  theory  of  the 
appellee,  and  was  the  theory  on  which  the 
trial  court  preceeded,  that,  upon  the. failure 
of  the  deceased  to  pay  the  June  asseasmmt 
on  the  28th  day  of  that  month,  he  was  by 
the  automatic  operation  of  the  laws  of  the 
association  at  once  suspended  from  member- 
ship therdn,  and  his  certificate  became  for- 
feited ;  and  that  tills  result  is  in  no  manner 
avoided  by  any  practice,  coatom,  or  habit, 
which  may  liave  prevailed  between  him  and 
the  local  lodge  or  its  officers,  as  to  the  time 
when  or  the  manner  In  which  the  assess- 
ments had  been  collected  during  the  pre- 
vious history  of  the  lodge.  We  are  not  pre- 
pared to  go  to  that  length.  What  was  the 
legal  relation  In  which  the  financial  secretary 
stood  to  the  parties?  Upon  the  answer  to 
this  inquiry  depend  very  largely  the  force 
and  effect  of  the  conceded  facts  in  the  case. 
If  he  was  simply  the  agent  of  the  member 
paying  the  assessments,  then,  of  course,  the 
dealings  between  blm  and  his  principal  could 
have  no  effect  to  avoid  a  forfeiture  of  the 
member's  certificate  for  a  neglect  to  observe 
the  conditions  on  which  It  was  Issued;  but, 
if  he  was  the  agent  of  the  Grand  Lodge,  his 
habitual  practice  as  to  the  time  and  manner 
of  collecting  the  assessments  may  operate 
as  a  waiver  or  estoppel  to  prevent  insistence 
upon  such  a  forfeiture  after  a  loss  has  oc- 
curred. It  must  be  borne  In  mind  that  no 
matter  how  stringent  the  condition  upon 
which  the  continued  validity  of  the  contract 
of  Insurance  is  made  to  depend,  the  company 
or  association  Is  under  no  obligation  to  en- 


fbroe  It  If,  ttien,  such  company  or  associu- 
tlon  Itself  or  by  Its  agent  (and  it  can  act 
only  by  agents)  adopts  a  method  of  business 
by  which  premiums  or  assessment  are  habitu- 
ally collected  and  received  for  a  period  of 
several  days  after  they  become  delinquent  ac- 
cording to  the  strict  letter  of  the  contract, 
and  no  forfeiture  or  suspension  is  declared 
thereon,  but  such  members  are  recognized 
as  being  at  all  times  in  ipx>d  standing,  and 
by  this  course  of  business  members  have 
reason  fairly  to  conclude  that  the  Insurer 
does  not  Insist  upon  literal  compliance  with 
the  terms  of  the  contract  In  this  req>ect ;  then 
It  will  not  be  heard  to  deny  the  good  standing 
of  a  member  who  has  depended  upon  the 
custom  observed  by  the  agent,  and  has  paid 
or  offered  to  pay  his  assessments  in  accord- 
ance therewith.  Cllne  v.  Sovereign  Camp 
(Mo.  App.)  86  8.  W.  501,  and  cases  there 
cited;  Mayer  v.  Mutual,  88  Iowa,  304,  18 
Am.  Rep.  84;  Loughridge  v.  Association,  84 
Iowa,  146,  60  N.  W.  568;  Relsz  v.  Supreme 
Council,  103  Wis.  429,  79  N.  W.  430 ;  Sweetser 
V.  Mutual  Aid,  117  Ind.  97,  19  N.  B.  722 ; 
Orand  Lodge  v.  Lachman,  199  IlL  140,  64 
N.  B.  1022;  Woodmen  v.  Tevls,  111  Fed. 
118,  49  a  C.  A.  256 ;  Supreme  Lodge  v.  With- 
ers, 177  n.  S.  260,  20  Sup.  Gt  611,  44  L.  Ed. 
762;  Ountbtf  v.  Association  (La.)  5  South. 
65,  2  L.  S.  A.  118.  8  Am.  St  Rep.  564; 
Masonic  Mutual  v.  Gibson,  62  Oa.  640;  In- 
surance Co.  V.  Lester,  62  Oa.  247,  35  Am. 
Rep.  122;  Appleton  v.  Insurance  Co.,  69 
N.  H.  541,  47  Am.  Rep.  220;  Insurance  Co. 
V.  Eggleston,  96  U.  S.  672,  24  L.  Ed.  841; 
Home  Protection  v.  Avery,  85  Ala.  348,  5 
SoutlL  143,  7  Am.  St  Rep.  54 ;  Accident  Co. 
T.  Van  Etten,  40  111.  App.  232;  Mueller  v. 
Order  of  Druids,  69  Minn.  236,  72  N.  W.  48; 
De  Frece  v.  Insurance  Co.,  136  N.  X.  144, 
32  N.  E.  556 ;  Spoerl  v.  Insurance  Co.  (C.  C.) 
39  Fed.  752 ;  James  v.  Mutual  Reserve,  148 
Mo.  1,  49  S.  W.  978;  Richwine  v.  Mutual 
Reserve,  76  Minn.  417,  79  N.  W.  604;  Su- 
preme Council  V.  Winter  (Ky.)  65  S.  W. 
008;  Benefit  Association  v.  Jones,  8  Ky. 
Law  R^.  628;  Tripp  v.  Insurance  Co.,  55 
Vt  100;  Wallace  v.  Circle,  121  Mich.  268, 
80  N.  W.  6;  Indemnity  Society  v.  Griggs, 
118  111.  App.  577 ;  Foresters  v.  Hollis  (Kan.) 
78  Pac.  160 ;  Woodman  v.  Golman  (Neb.)  94 
N.  W.  814 ;  Sup.  Lodge  v.  Sullivan  (Ind.  App.) 
59  N.  E.  37;  Association  v.  Powers  (Kan.) 
78  Pac.  65. 

/'^bere  is  no  magic  in  the  mere  name  of 
a  thing,  and  if  an  act  done  or  performed  by 
one  person  or  party  for  or  in  behalf  of  an- 
other is  In  its  essential  nature  one  of  agency, 
then  the  former  is  the  agoit  of  the  latter. 
This  principle  has  been  often  enforced  ia 
between  the  Insurer  and  insured,  and  the 
person  appointed  or  designated  to  receive  pay- 
ment of  premiums  and  assessments  held  to 
be  the  agent  of  the  Insurer,  even  where,  by 
the  terms  of  the  contract  It  is  provided  that 
be  shall  be  r^arded  as  the  agent  of  the  in- 
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rared.  Ancient  Order  ▼.  Drake  (Kan.)  72 
Pac.  239;  Supreme  Lodge  r.  Withers,  177 
U.  S.  260,  20  Sop.  Ct  611,  44  L.  Ed.  762; 
Supreme  Lodge  ▼.  Davis,  26  Ck>lo.  252,  68 
Paa  S95;  Insurance  Co.  t.  Pearce,  89  Kan. 
396,  18  Pac.  291,  7  Am.  St  Rep.  S57;  8 
Code's  Briefs,  p.  237S. 

As  is  well  said  by  Mr.  Justice  Brown  In 
the  Withers  Case,  supra:  "The  position  of 
the  secretary  must  be  determined  by  bis 
actual  power  and  authority,  and  not  by  the 
name  which  the  defendant  chooses  to  give 
blm.  To  Invest  blm  with  the  duties  of  an 
agent  and  to  deny  his  agency  is  a  mere 
Juggling  with  words.  Defendant  cannot  play 
fast  and  loose  with  Its  own  subordinates." 
The  question  involved  In  that  case,  as  in  this, 
turned  largely  upon  the  proposition  whether 
the  local  secretary,  in  collecting  assessments 
made  by  the  Grand  Lodge  upon  members  of 
local  lodges,  was  acting  as  the  agent  of  the 
latter.  This  question  the  court  answered  In 
the  afBrmatlve,  In  a  very  vigorous  opinlou, 
which  cites  many  of  the  cases,  and  takes 
note  of  the  tendency  of  the  courts,  generally, 
to  discountenance  forfeitures  of  insurance  on 
merely  technical  grounds,  and  to  hold  such 
forfeiture  waived  where  the  Insurer,  or  Its 
agent,  by  a  course  of  business  or  conduct, 
has  given  the  Insured  reasonable  ground  to 
believe  that  strict  observance  of  the  time 
and  manner  of  paying  recurring  installments, 
as  required  by  the  letter  of  the  contract,  will 
not  be  insisted  upon.  The  authorities  are 
substantially  unanimous  that  in  schemes  of 
co-operative  life  insurance  in  which  the  au- 
thority to  issue  benefit  certificates,  prescribe 
terms  of  membership,  and  levy  assessments 
is  vested  In  a  grand  or  supreme  lodge,  or 
council,  or  other  central  governing  body  which 
central  body  exercises  Jurisdiction  over  local 
lodges  or  societies  through  which  the  member- 
sbip  is  recruited,  and  by  the  officers  of 
wbich  assesmnents  are  collected  and  remitted, 
the  local  organization  and  Its  officers  to 
whom  the  duty  of  making  such  collections 
is  committed  are  to  be  considered  the  agents 
of  the  governing  body.  Bragaw  v.  Supreme 
Lodge,  128  N.  C.  854,  88  S.  R  906,  54  L.  R.  A. 
602;  Association  v.  Powers,  67  Kan.  420,  73 
Pac.  65;  Whiteside  v.  Conclave  (O.  C.)  82 
Fed.  276;  Schnnck  v.  Fond,  44  Wis.  S69; 
Bacon's  Ben.  Soa  (3d  Ed.)  i  148;  Brown  v. 
Supreme  (N.  Y.)  68  N.  B.  146. 

That  this  agency  is  subject  to  the  opera- 
tion of  the  ordinary  rules  applicable  to  agen- 
cies of  the  same  general  character  in  the 
business  of  ordinary  life  Insurance  Is  also 
well  settled.  Association  v.  Tucker,  157  III. 
194,  42  N.  E.  398,  44  N.  E.  286 ;  McCorkle  T. 
Association,  71  Tex.  152,  8  S.  W.  516.  As 
to  the  effect  of  tbe  act  of  the  collection 
agent  In  extending  the  time  of  paymmt  of 
assessments  and  premiums,  especially  whwe 
such  indulgence  is  so  frequent  or  so  often 
repeated  that  the  member  may  reasonably 
rely  thereon,  there  are  numerous  decisions, 
and  with  very  few  exceptions  they  sustain  the 


contention  of  the  appellant  Wlttiout  aa? 
attempt  at  an  exhaustive  dtatloD  we  mar 
note  the  following: 

An  officer  of  a  subordinate  lodge  cbarsed 
with  the  duty  of  collecting  and  forwardint 
assessments  Is  an  agent  of  tbe  Sofwcme 
Lodge.  Supreme  Lodge  ▼.  Davis,  2(1  CMa 
262,  68  Pac.  696w 

In    Wallace   v.    Uystle  Clrde,    121    Mich. 
283,  80  N.  W.  6,  the  deceased  and  other  mem- 
bers had  frequently  failed  to  pay  their  as- 
sessments promptly  on  the  prescribed    day, 
and  on  some  occasions  the  payments  were  not 
made   until   they   were   several    weeks    past 
due.    An  assessment  which  became  dne  July 
18th,   was   not  paid,   and   a   member    so   ta 
default,  died  August  11th.    In  an  action  upon 
his  certificate,  plalntlfT  asked  the   court  to 
Instruct   the   jury   that   If  payment   of   as- 
sessmenta   had  been   freqnoitly    allowed   to 
be  made  after  due,  and  the  officers  of  the 
local  lodge  had  by  their  course  in  conducting 
business  caused  the  deceased  to  believe  that 
strict   performance  on  his   part   would   noC 
be  exacted,  then  a  forfeiture  conid  not  be 
Insisted  upon  because  of  tbe  nonpayment  of 
the  last  assessment  and  plaintiff  would  be 
entitled  to   recover.     This  request   was   re- 
fused and  the  Jury  was  Instructed  according 
to  the  contention  of  tbe  appellee  herein,  that 
fallnre  to  pay  on  or  before  the  day  fixed  by 
the  contract  operated  to  work  tbe  sospeu- 
sion  of  the  deceased  without  any  declaration 
or  afflrmatire  action  to  that  effect  on  part  of 
the  lodge,  and  that  deceased  was  bonnd  to 
know  tbe  laws  and  rules  of  the  sodety  and 
must  be  held  to  have  understood  that  his 
failure  to  pay  served  to  relieve  tbe  society 
from  all  obligation  upon  his  certificate.    On 
appeal   It  was  held  that  tbe  charge  given 
was  erroneous,  and  that  the  Jury  Shoald  have 
been  Instructed  as  requested  by  the  plaintiff. 
This  doctrine  was  approved  and  applied  In 
Johanson  v.  Orand   Lodge  (Utah)   88   Pac. 
494.    It  was  also  approved  by  this  court  in 
Longhridge  ▼.  Aasociatlon,  84  Iowa,  141,  60 
N.  W.  668.    We  there  say:   "Nor  can  It  be 
doubted  that  a  gai«nl  practice  and  course 
of  business  wbich  would  lead  the  plaintiff 
to   rely   upon   the    acceptance   of   payment 
for  assessments  after  failure  to  pay  In  tbe 
time  prescribed  by  the  policy  will  operate  as 
a  waiver  of  the  forfeiture.    Insoiance  com- 
panies cannot  lead  customers  to  rt^y  upon 
their   usages,    course   of    business,    and   Qie 
declarations  of  their  officers  which  diaaim 
vigilance,   overcome   watdifulnees,    and  re- 
move stimulus  to  promptness  in  paymeiti 
provided  by  their  policies,  and  then  rigidly 
enforce   the   conditions  of   payment"     See, 
also,  Walsh  v.  Insurance  Co.,  80  Iowa,  133, 
6  Am.  R^.  664. 

In  the  case  of  Mayer  y.  Insurance  Co.,  38 
Iowa,  304,  18  Am.  Rep.  84,  we  held  that  an 
agent's  custom  of  sending  out  written  notices. 
or  reminders  to  policyholders,  calling  attention 
to  the  date  when  their  premiums  would  be 
due,  operated  as  a  waiver  of  tbe  right  to 
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forfeit  a  policy  where  tbe  notice  waa  omit- 
ted, and  the  insured  thereby  led  to  omit 
IMvmpt  paym«it  In  the  Hune  case  we  ap- 
proTed  an  Instmction  to  the  Jury  to  the 
effect  that,  if  the  agent  had  been  In  the 
habit  of  receiving  pasrment  of  premlnms  after 
they  were  dne,  or  if  tbe  agent  had  tnformed 
tbe  insured  that  he  would  call  at  the  latter'a 
place  of  business  and  collect  the  premium, 
and  had  in  fact  pursued  that  practice  in  the 
past,  these  circumstances  "would  excuse  tbe 
deceased  from  going  to  the  agent's  office  and 
paying  such  premium  tbe  day  it  was  due." 
In  upholding  this  instruction  the  opinion 
says:  "The  vast  increase  in  the  Insurance 
business,  and  the  many  interests  whldi  it 
InvolTes  have  demonstrated  that  many  of 
the  decisions  heretofore  made  respecting  It 
are  unwise,  and  have  created  a  necessity  for 
innovation.  IDvery  law  should  be  reasonable, 
and  it  is  reasonable  only  when  It  is  adapted 
to  human  conduct  •  •  •  Now,  it  must 
strike  every  reasonable  mind  that  a  majority 
of  ordinarily  prudent  i>ersons,  who  bad  been 
customarily  notified  of  the  time  when  their 
premiums  upon  their  policies  became  due 
bad  received  no  notice  of  an  intention  to 
abandon  the  cnstomary  course,  would,  in 
a  particular  case,  expect  and  await  like 
notice.  And  if  such  la  the  reasonable  and 
natural  result  of  the  previous  dealings  of 
the  company,  It  must  govern  Its  future  con- 
duct, so  as  to  accord  with  the  reasonable 
expectation  thus  created."  See,  also,  Wame- 
bold  T.  Grand  Lodge,  88  Iowa,  28,  2d  par., 

48  N.  w.  loea 

In  the  recent  case  of  Alexander  v.  Orand 
Lodge,  119  Iowa,  619,  98  N.  W.  606,  we  again 
had  occasion  to  consider  the  effect  of  the  act 
of  the  financier  of  a  local  lodge  upon  the 
governing  body  of  the  association.  There  the 
policy  or  certificate  had  been  Issued  und» 
circumstances  which  made  it  subject  to  be 
avoided  for  fraud  on  part  of  the  Insured. 
Thereafter,  with  knowledge  of  the  fraud,  the 
financier  of  the  local  lodge  advised  the  bene- 
ficiary to  continue  paying  the  assessments 
and  keep  the  certificate  alive,  and  this  was 
done.  This  we  held  to  operate  as  a  waiver 
of  the  defense,  saying:  "One  asserting  the 
right  to  pay  under  a  valid  certificate,  and 
allowed  to  do  so  by  the  officer  having  to  de- 
termine whether  or  not  such  payments  should 
be  received,  Is  certainly  justified  in  relying 
on  the  statements  of  such  officer,  and  the 
aaaodatimi  Is  estopped  from  insisting  by  way 
of  defense  on  any  fact  which  would  have 
been  a  proper  ground  for  refusing  when  the 
dues  were  offered  to  recognize  the  certificate 
as  valid;  provided,  such  fact  is  known  to 
the  association  through  such  officer,  or  there 
Is  SDcb  notice  of  tbe  fact  as  to  charge  the 
association  or  Ita  offlcei^  with  knowledge 
thereof." 

Under  circumstances  very  similar  to  those 
In  the  case  at  bar,  and  npon  a  contract  prac- 
tically Identical  with  the  one  here  sued  upon, 
the  Wisconsin  court  has  held  that,  where  the 


local  officer  collecting  assessments  has  been 
in  the  habit  of  receiving  them  after  they  wers 
due,  thereby  leading  the  Insured  to  believe 
that  no  forfeiture  would  be  claimed  If  pay- 
ments were  made  within  a  few  days  after 
maturity,  tbe  right  to  Insist  upon  such  for- 
feiture is  waived,  and  where,  under  such  cir- 
cumstances, a  member  falling  to  pay  an  as- 
sessment due  July  Ist,  died  on  July  lOtli, 
and  on  the  same  day  a  member  of  his  family 
paid  such  assessment  (a  return  of  which  was 
promptly  tendered),  there  was  no  forfeiture, 
and  a  recovery  npon  the  certificate  was  up- 
held. RelBZ  V.  Legion  of  Honor  (Wis.)  79 
N.  W.  430.  The  same  rule  is  applied  in 
Mueller  v.  Grand  Grove  (Minn.)  72  N.  W.  4a 

In  Illinois,  it  has  been  repeatedly  held 
that  In  organizations  of  this  class  the  local 
lodge  and  its  officers  are  agents  of  tlie  Grand 
Lodge,  and  the  latter  Is  bound  by  notice  to, 
or  knowledge  of,  the  latter.  Cioverdale  v. 
Royal  Arcanum  (IlL)  61  N.  B.  918;  High 
Oonrt  V.  Schweitzer  (111.)  49  N.  B.  606; 
Grand  Lodge  v.  Lachmann,  199  111.  140,  64 
N.  E.  1022;  Insurance  Co.  v.  Koehler,  168 
lU.  293,  48  N.  E.  297.  Likewise  in  Indiana. 
Supreme  Tent  v.  Volkert  (Ind.  App.)  67  N. 
B.  203;  Supreme  Tribe  v.  Hall  (Ind.  App.) 
66  N.  B.  780,  79  Am.  St  Rep.  262;  Sweetser 
V.  Association,  117  Ind.  97,  19  N.  B.  722. 
And  in  Michigan.  Wagner  v.  Knights,  128 
Mich.  667,  87  N.  W.  903.  See,  also,  Stylow 
V.  Insurance  Co.,  69  Wis.  224,  34  N.  W.  151, 
2  Am.  St  Rep.  738 ;  Insurance  Oa  ▼.  Eggle- 
Bton,  96  n.  S.  672,  24  L.  Ed.  841 ;  Knights  of 
Pythias  V.  Bridges,  16  Tex.  Civ.  App.  196, 
89  S.  W.  833;  Sup.  Lodge  v.  Kallnskl,  168 
U.  B.  289,  16  Sup.  Gt  1047,  41  L.  Ed.  163. 

Under  this  rule  thus  well  established,  and 
the  undisputed  facts  in  the  case,  we  are 
clearly  of  the  opinion  that  the  association 
should  not  be  permitted  to  insist  upon  a 
forfeiture  of  the  contract  It  is  a  universal- 
ly recognized  doctrine  that  forfeitures  are 
not  favored  in  law,  and  that  the  courts  will 
be  vigilant  and  quick  to  discover,  and  give 
effect  to  any  act  or  circumstance  from  which 
it  may  fairly  be  argued  that  the  insurer  has 
waived  the  right  to  strict  and  literal  per- 
formance of  the  insured,  or  upon  which  an 
estoppel  against  such  defense  may  be  founded. 
AppletOD  V.  Ins.  Co.,  69  N.  H.  641,  47  Am. 
Bep.  220.  Counsel  seem  to  argue  that  while 
waiver  or  estoppel  may  exist  in  a  matter  of 
ordinary  Insurance,  a  rule  less  favorable  to 
the  Insured  obtains  in  fraternal  or  lodge  in- 
surance. An  occasional  case  may  be  found 
in  which  this  doctrine  seems  to  find  support 
Supreme  Lodge  v.  Deters,  95  Va.  610.  29 
S.  B.  322;  Busby  v.  Ins.  Co.,  40  Md.  672,  17 
Am.  Rep.  634.  But,  as  we  have  seen.  It  is  con- 
trary to  the  general  trend  and  the  great  weight 
of  tbe  authorities,  as,  we  think,  it  is  also 
opposed  to  the  principles  of  common  right 
and  justice.  In  addition  to  cases  cited,  see 
Helme  y.  Insorance  Co.,  61  Pa.  107.  100 
Am.  Dec.  621;  Glrard  v.  Insurance  Co.,  86 
Pa.  286;   Baxter  v.  Insurance  Oa,  13  Allot 


Digitized  by 


Google 


1104 


100  NOBTHWBSTERM  REPORTER. 


<Kwa 


(Mass.)  823.  Indeed  If  there  U  to  be  any 
4iffereace  In  the  degree  ot  Btrictnees  with 
vhlch  the  Innnred  ahall  be  held  to  pay  preml- 
ams,  and  asseeaments  promptly  on  time,  It 
would  be  in  favor  of  members  of  fraternal 
«sd  co-operative  aasodatltMiB  like  the  appel- 
lee. Mnrphy  ▼.  Independoat  Order  (Miss.) 
27  South.  <24,  50  L.  R.  A.  Ill ;  Woodmen  ▼. 
Coleman   (Neb.)   94  N.  W.  814. 

These  societies  are,  as  a  mle,  organized  In 
an  informal  way.  Their  constitutions,  rules, 
and  by-laws,  as  is  well  illustrated  in  those 
oa  the  record  before  us,  are  often  crude,  ob- 
scure, and  confused,  if  not  contradictory  in 
their  terms.  The  officers  and  members  of 
each  local  lodge  are  neighbors,  acquaintances, 
and  personal  friends,  ordinarily  without  ex- 
:pertence  in  the  insurance  business,  and  rarely, 
if  ever,  insisting  upon  strict  technical  com- 
pliance with  all  the  written  regulations  by 
which  they  are  supposed  to  be  guided.  The 
officer  collecting  the  assessments  generally 
knows  the  financial  standing  of  the  members 
on  his  list,  and  their  desire  with  reference  to 
a  continuance  In  such  membership,  and  as  he 
is  generally  given  a  period  of  grace  In  which 
to  make  remittance  to  the  Qrand  Ix>dge  (in 
this  case  at  least  two  weeks)  he  very  natural- 
ly continues  to  receive  payments,  until  sudi 
remittance  la  made,  even  though  they  be 
past  due  according  to  the  letter  of  the  rules. 
Indeed,  It  may  often  occur,  as  it  sometimes 
did  in  this  case,  that  delinquency  and  sus- 
pension of  a  member  are  prevented  by  the 
act  of  the  collector  in  advancing  the  amount 
'  due,  and  thereafter  being  reimbursed  by  such 
member.  It  Is  incredible  that  such  ienioit 
tendencies  and  practices  should  not  be  well 
understood  by  the  Grand  Lodge.  Indeed  the 
very  fact  that  liberal  time  Is  given  to  the 
collector  to  make  his  remittance  Is  strongly 
suggestive  of  the  conclusion  that  an  oppor- 
tunity is  thus  affordM  for  the  very  purpose 
of  enabling  him  to  round  up  the  delinquents 
and  prevent  wholesale  suspensions  from 
membership.  If  the  doctrine  contended  for 
by  the  appellee  is  to  be  upheld,  then  the  de- 
ceased, who  had  been  recognized  as  a  member 
of  the  association  in  good  standing  for  nearly 
26  years,  and  bad  from  time  to  time  paid 
the  assessments  made  upon  him  in  the  be- 
lief that  he  held  a  valid  and  enforceable 
certificate,  bad  as  a  matter  of  law  been  under 
the  cloud  of  suspension  for  years  without 
suspecting  it,  and  his  certificate  was  all  the 
time  of  no  more  value  than  a  piece  of  blank 
paper;  for  it  is  shown  that  during  all  this 
time  he  frequently  did  not  pay  until  called 
upon  after  payment  was  due.  To  so  hold  is 
to  set  a  trap  for  the  feet  of  the  unwary  mem- 
ber; it  Is  to  receive  bis  money  without  fur- 
nishing him  any  consideration  therefor,  and 
to  enable  the  insurer  to  escape  liability  on 
its  contract  for  no  better  reason  than  that 
it  has  itself  misled  the  insured  to  his  Injury 
ky  Its  own  course  of  business.  It  is  not  too 
much  to  say  that  technical  defenses  to  actions 
■pon   Insurance  policies   are   not   regarded 


with  favor  by  the  courts  (Snprem*  Ixadge  t. 
Withers,  supra),  and  that  the  proftriwdly 
benevolent  and  charitable  character  ot  the 
so-called  fraternal  insurance  societies  Is  not 
regarded  as  exempting  them  from  tbe  appli- 
cation of  this  rule.    Speaking  of  a  claim  for 
such  exceptional  consideration  the  Soprane 
Court  of  Nebraska  has  well  said :   "This  con- 
sideration would  appeal  to  us  with  greater 
force,  if  these  principles  of  mntoallty  and 
benevolence   more   frequently    survived    the 
holders  of  certificates,  and  were  more   uni- 
formly regarded  by  the  associations  as  t>eing 
applicable  to  and  as  Including  the  persona 
named  as  beneflciariefl.   A  charitable  organixa- 
tlon  which  collects  its  funds  with  avidity,  but 
is  astute  in  finding  excuses  for  not  bestowing 
them  upon  tbe  designated  oblects  of  its  botm- 
ty,  Is  not  entitled  to  any  exclusive  or  special 
consideration  at  the  hands  of   the    coort' 
Woodman  v.  Coleman  (Neb.)  94  N.   W.  814. 
2.  The  conclusions  arrived  at  In  tbe  pre- 
ceding paragraph  being  decisive  of  the  appeal. 
we  shall  not  attempt  any  extended  discussion 
of  other  issues  presented.     With  reference, 
however,  to  tbe  claim  of  waiver  because  of 
the  absence  from  home  of  the  financial  sec- 
retary at  the  time  whm  the  assessment  be- 
came delinquent,  according  to  tbe  mlM  of 
the  association,  we  will  say  there  is  good 
authority  for  the  proposition  that  onder  such 
circumstances  the  member  Is  entitled  to  a 
reasonable  time  after  the  return   of   such 
officer  or  agent,  in  which  to  make  the  pay- 
ment   See  Insurance  Co.  v.  Lester,  and  note 
thereto  in  3S  Am.  Rep.  122.    Also  Sovereign 
Camp  V.  Hicks  (Tex.  Civ.  App.)  84  S.  W.  425. 
On  the  general  subject  of  waiver,  we  may 
also  note  that,  according  to  our  decisions,  the 
question  whether  waiver  will  be  found  In  any 
particular  case  depends,  not  upon  the  Inten- 
tion of  the  party  against  whom  it  is  asserted, 
but  on  the  effect  wUch  his  conduct  or  course 
of  business  has  had  upon  the  other  party. 
Tobin  V.  Mutual  Aid,  72  Iowa,  264,  33  N.  W. 
663 ;   Bailey  v.  Mutual  Benefit.  71  Iowa.  689. 
27  N.  W.  770 :  Moore  v.  Conductors,  90  Iowa. 
727, 57  N.  W.  623.  And  this  rule  has  been  held 
applicable  even  where  the  Insurer  acts  under  a 
mistake.     Bee  Bailey  Case,  supra.     It  la  to 
be  noted,  also,  that  this  is  a  case  la  which 
an  advance  assessment  is  exacted  of  a  mem- 
ber prior  to  bis  initiation,  and  we  must  pre- 
stmie  that  the  deceased  complied  with  the 
condition   imposed   upon   his    admission  to 
membership.    No  claim  is  made  that  deceased 
failed  to  pay  any  of  tbe  subsequent  assess- 
ments, except  tbe  one  made  for  June,  1905. 
Since  this  litigation  was  begun,  we  have  de- 
cided that  until  the  advance  payment  thus 
exacted   has  been   duly   applied  upon   some 
assessment,  the  member  cannot  be  held  to  be 
in   arrears    (Rambousek   v.   Mystic   Tollers 
[Iowa]  106  N.  W.  947;  Sleight  v.  Mystic  Toll- 
ers [Iowa]  107  N.  W.  183;  Arrlson  v.  Mystic 
Tollers   [Iowa]    105   N.    W.   580;    Hetzel   v. 
Knights  [Iowa]   108  N.  W.  167),  and  under 
the  rule  of  these  cases  there  would  seem  to 
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be  no  ground  for  holding  the  deceased  to  have 
been  guspended  or  subject  to  suspension  at 
the  date  of  bis  death.  A  partial  defense 
was  pleaded  by  the  appellee  to  the  effect 
that,  by  an  amendment  to  the  laws  of  the 
association,  a  lien  had  been  Imposed  upon 
the  certificate,  which  would  reduce  the  amount 
recoverable  thereon  to  |1,415.50.  This  Issue 
does  not  appear  to  have  been  considered  by 
the  trial  court,  nor  has  it  been  argued  by 
counsel,  and  we  do  not  attempt  to  pass  up- 
on It. 

For  the  reasons  stated,  the  judgment  of 
tihe  district  court  is  reversed,  and  cause  re- 
Doanded  for  further  proceedings  In  harmony 
with  this  opinion. 

Reversed. 


FOSTEIR  V.  BTJBSET. 
(Supreme  Court  of  Iowa.    Dec.   15,  1906.) 

1.  Waters  and  Watkb  Conssxs— Nokhavi- 

OABUE  STBKAMB— RlFABIAIf  OWNKBS— TlTUt. 

The  title  of  each  riparian  owner  alone  a 
nonnavigable  stream  extends  to  the  thread  of 
the  stream. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boondariea,  |  113.] 

2.  Fencbb— Paktitioh  S'xncES— BTAxnTEs. 

Code,  I  2366,  provides  that  the  respective 
owners  of  adjoining  tracts  of  land,  except  tim- 
ber lands  not  used  otherwise  than  for  the  tim- 
ber thereon,  from  which  each  derives  a  revenue 
or  benefit,  shall  erect  and  maintain  fences  or 
contribute  thereto,  and  keep  the  same  in  good 
repair  throughout  the  year,  etc.,  unless  such 
owners  otherwise  agree  in  writing,  to  be  filed 
with  and  recorded  by  the  township  clerk.  Beld, 
tbat  such  section  did  not  require  the  erection 
of  a  fence  on  each  side  of  a  nonnavigable  river 
which  operated  as  a  dividing  line  between  the 
land  of  adjoining  owners;  the  river  bed  being 
necessarily  regarded  as  unlnclosed  land. 
8.  Artvals— Tbbsfassino  AniifAUs.  • 

Code,  i  2313,  providing  that  any  animal 
trespassing  on  land  fenced  as  provided  by  law 
may  be  distrained  by  the  owner  of  such  land 
and  held  for  all  damages  thereon,  unless  it  es- 
caped from  adjoining  land  in  consequence  of 
the  neglect  of  snch  landowner  to  maintain  his 
part  of  a  lawful  partition  fence,  etc.,  is  only  ap- 
plicable for  the  protection  of  land  fenced  as 
required  by  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  H  390-392.] 

4.  Saxb— Dakaoks— OwRKB  or  Cattu^-Lia- 

BIUTT. 

Code,  {  2314,  provides  that  during  the  time, 
and  as  required  by  police  rMulations  adopted 
according  to  law,  stock  should  be  restrained  from 
running  at  large,  and  animals  thus  prohibited 
when  trespassing  on  land  may  be  distrained  by 
the  owner  of  the  land  and  neid  for  damages, 
Bnt  tbat  stock  shall  not  be  considered  as  run- 
ning at  large  so  long  as  it  is  on  unimproved 
land  and  under  the  immediate  care  of  the  owner, 
etc.  Beld,  that  where  cattle  escaped  from  the 
owner's  close  in  a  county  where  It  was  prohibit- 
ed from  running  at  large,  and,  crossing  a  non- 
navigable  stream,  trespassed  on  plaintiff's  im- 
proved land,  the  owner  was  liable  for  the  dam- 
ages caused  thereby. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig, 
.  2,  Animals,  H  S30-333.] 

6.  Same— Acnon— Dahaoes  —  Nohirai,  Daic 
Aoes. 

Where   the   stock   of  different   people,   in- 
duding  defendant,  were  in  plaintiffs  cornfield 
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at  different  times  during  the  year,  and  the  in- 
juries thereto  were  distinct  and  separate,  but 
there  was  no  proof  from  which  an  estimate  of 
damages  caused  by  the  stock  of  each  owner  or 
of  the  defendant  could  be  made,  nominal  dam- 
ages only  could  be  allowed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  H  850,  363;  vol.  16,  Damages, 
§81.] 

Appeal  from  District  Court,  Bremer  Coun- 
ty; J.  F.  Cayde,   Judge. 

Action  to  recover  damages  caused  by  de- 
fendant's cattle  to  plaintiff's  com.  From 
Judgment  against  him,  the  defendant  ap- 
peals.   Reversed. 

Sager  &  Sweet,  for  appellant  Tbompsim 
&  Schlefelbeln,  for  appellee. 

LADD,  3.  The  plaintiff's  farm,  consist- 
ing of  SBVt  acres,  lies  along  the  southeast 
bank  of  the  Sbellrock  river.  On  the  other 
side  is  a  farm  occupied  by  John  Mulvey  as 
tenant  The  defendant's  land  joins  that  oc- 
cupied by  Mulvey  on  the  west  and  north  on 
the  same  side  of  the  river,  and  Is  60  to  80 
rods  from  the  premises  «f  plaintiff.  Good- 
sell  owned  a  tract  north  of  plaintiff's  farm 
and  touched  the  defendant's  on  the  east.  No 
line  fence  had  been  established  between 
the  plaintiff's  land  and  that  occupied  by 
Mulvey,  nor  was  there  any  on  the  east  side 
of  the  defendant's  land;  nor  was  the  con- 
struction of  a  fence  on  the  line  possible. 
The  river,  though  16  or  20  rods  wide,  was 
nonnavigable,  and  under  all  the  authorities 
the  title  of  each  riparian  owner  extended 
to  the  thread  of  the  stream.  Moffett  v. 
Brewer,  1  G.  Greene,  348;  In  re  Valley  (D. 
C.)  118  Fed.  983;  Noreross  v.  Griffiths,  65 
Wis.  599,  27  N.  W.  606,  50  Am.  Rep.  642;  30 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  353, 
and  cases  collected.  The  water  was  shallow 
at  some  places,  but  at  others  deep,  and  often 
rose  lu  a  short  time  so  that  the  malntmance 
of  a  fence  therein  or  even  across  it  was  im- 
possible. The  statute  concerning  the  con- 
struction of  a  partition  fence  has  no  rela- 
tion to  such  a  situation,  unless  the  bottom  of 
the  stream  is  to  be  regarded  as  land  from 
which  no  revenue  or  benefit  Is  to  be  derived. 
Section  2355  of  the  Code  provides  that  "the 
respective  owners  of  adjoining  tracts  of  land, 
except  timber  land  not  used  otherwise  than 
for  the  timber  thereon,  from  which  each 
derives  a  revenue  or  bmeflt,  shall  be  com- 
pelled to  erect  and  maintain  partition  fences, 
or  contribute  thereto,  and  keep  the  same  In 
good  repair  throughout  the  year,  and  if  said 
fence  be  hedge,  the  owner  thereof  shall  trim 
or  cut  it  back  once  In  two  years  to  within 
five  feet  from  the  ground,  unless  such  own- 
ers otherwise  agree  In  a  writing  to  be  filed 
with  and  recorded  by  the  township  clerk." 
The  sections  following  have  reference  to 
the  enforcement  of  the  duty  of  fencing  thus 
Imposed  on  the  adjoining  owners  and  their 
liability  for  damages.  The  law  contem- 
plates the  erection  of  the  partition  fence  on 
the  line  between  adjoining  farms;  but  this 
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la  utterly  Impossible  when  the  farms  are 
separated  by  a  river,  and  the  statute  does 
not  require  a  fence  on  each  side  of  the 
rlyer.  In  snch  a  case  the  river  bed  neces- 
sarily must  be  regarded  as  uninclosed  land, 
and  the  duty  to  fence  devolves  on  no  one. 
In  this  respect  It  Is  like  a  common  from 
which  the  cattle  of  none  are  excluded. 

Stock  Is  prohibited  from  running  at  large 
in  Bremer  coimty,  so  that,  except  as  other- 
wise provided  by  statute,  It  was  the  duty  of 
defendant  to  restrain  his  stock  within  hto 
own  close.  It  appears  that  Malvey  erected 
a  fence  on  his  land,  1  to  3  rods  back  from 
the  river  front,  for  a  distance  of  160  rods. 
Defendant  also  maintained  a  pasture  fence 
along  the  river.  The  bank  was  low  on  that 
side,  and  when  the  water  rose  It  would 
flow  back  and  sometimes  carry  out  the  fence 
between  them,  whereupon  defendant's  cattle 
would  pass  along  the  uninclosed  strip  be- 
tween Mulvey's  fence  and  the  river  to 
where  the  water  was  somewhat  shallow,  and 
wade  across  to  the  premises  of  plaintiff.  Un- 
der these  circumstances  the  cattle  were  run- 
ning at  large  and  might  be  restrained  as  pro- 
vided by  section  2314  of  the  Code,  or  dam- 
ages caused  thereby  recovered  under  the 
section  following.  Section  2313  relates  to 
land  fenced  as  provided  by  law,  and  Is  not 
applicable  to  plaintiff's  premises,  save,  pos- 
sibly,, to  small  patches  of  com  which  ap- 
pear to  have  been  inclosed.  See  De  Men 
V.  Rohan,  126  Iowa,  488,  102  N.  W.  418. 
Section  2314  provides  that  "swine,  sheep 
and  goats  at  all  times,  and,  during  the 
time  and  as  required  by  a  police  regulation 
adopted  according  to  law,  stock  shall  be  re- 
strained from  running  at  large.  Animals 
thus  prohibited  from  running  at  large,  when 
trespassing  on  land,  or  a  road  adjoining 
thereto,  may  be  distrained  by  the  owner  of 
such  land,  and  held  for  damages  done  by 
them,  and  for  the  costs  provided  In  this 
chapter;  but  stock  shall  not  be  considered 
as  running  at  large  so  long  as  It  is  upon  un- 
improved lands  and  under  the  immediate 
care  and  efficient  control  of  the  owner,  or 
upon  the  public  roads  for  travel  or  driving 
thereon  under  like  care  and  control.  Bur 
where  a  partition  fence  Is  required  by  law 
to  be  erected  or  maintained,  stock  escaping 
across  snch  partition  line  shall  be  dealt  with 
as  provided  in  the  preceding  section."  These 
cattle  had  escaped  from  defendant's  close. 
They  were  under  the  control  of  no  one  and 
were  clearly  In  the  situation  contemplated  by 
this  statute.  See  Vallean  y.  Railway,  73 
Iowa,  723,  36  N.  W.  760,  and  cases  cited. 
Under  the  circumstances  disclosed  the  plain- 
tiff was  entitled  to  damages,  and  the  only  is- 
sue for  the  Jury  to  determine  was  the  amount 
to  be  allowed. 

2.  Appellant  contends  that  no  more  than 
nominal  damages  were  proven.  His  cattle 
had  been  in  the  plaintiffs  comfleld  several 
times  during  the  season,  as  had  also  the  cat- 
tle of  Goodsell.    Mulvey's  horses  had  been  In 


twice  and  Mrs.  Crowell's  cattle  a  like  num- 
ber of  times.  Somebody's  hogs  were  also  seen 
In  the  field.  These  trespasses  were  at  dif- 
erent  times,  and  no  evidence  was  Introduced 
tending  to  prove  the  injury  done  by  the 
plaintiff's  stock  alone,  or  that  of  any  of  the 
other  stock,  though  the  damages  resulting 
from  all  were  sufBclently  established.  Had 
the  Injury  to  the  com  been  done  by  all  the 
stock  trespassing  at  the  same  time,  section 
2316  of  the  Code  might  be  sufficient  antbori- 
ty  for  assessing  against  defendant  bis  por- 
tion of  the  damages  pro  rata;  that  Is,  ac- 
cording to  the  relative  number  of  stock  tres- 
passing. But  the  stock  of  different  people 
were  In  the  com  at  different  times,  and 
the  injuries  thereto  were  distinct  and  sepa- 
rate. There  was  nothing  to  enable  tbe  Jury 
to  estimate  the  damages  caused  by  that  of 
each  or  of  defendant,  and  for  this  reason 
nominal  damages  only  should  have  been 
allowed.  Williams  v.  Brown,  76  Iowa,  &iZ. 
41  N.  W.  377 ;  Rice  v.  WhiUey,  115  Iowa,  748, 
87  N.  W.  6&4.  See  Chlpman  v.  Palmer.  33 
Am.  Rep.  566;  Blalsdeil  v.  Stephens  (Nev.) 
83  Am.  Rep.  628 ;  Van.  Steenberg  v.  Tobias  (N. 
T.)  81  Am.  Dec.  810. 

Upon  tbe  filing  of  a  remitter  of  all  dam- 
ages In  excess  of  $1  within  30  days  from  tlie 
filing  of  this  opinion,  the  Judgment  will 
stand  as  affirmed ;  otherwise  reversed. 


BOLTZ  V.  COLSCH. 
(Supreme  Court  of  Iowa.    Dec.  14,   1006.) 

1.  TriaI/— Dockets— Tbaksfeb  of  Causks. 

Where,  after  a  Jury  had  been  impaneled, 
plaintiff  amended  her  petition,  making  it  one  to 
qnlet  title,  the  court  properly  granted  a  motion 
to  transfer  the  case  to  the  equiLv  calendar  for 
trial  to  the  court  under  Code,  {  4227.  declarinf 
that  the  action  to  qnlet  title  shall  be  conducted 
aa  other  equitable  actions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  20.] 

2.  BOUNOABIEB— AoqUIESOEROB— BVIDBNCK. 

In  1866  plaintiFs  erantor  ovrned  lots  5 
and  6,  between  which  a  fence  was  run,  but  oot 
located  on  the  true  line.  The  i^antor  conveyed 
lot  6  to  defendant,  and  later  sold  lot  5  to  plain- 
tiff. The  fence  was  repaired  from  time  to  time 
on  practically  tbe  same  line,  which  was  made 
by  attaching  the  fence  to  convenient  trees. 
Plaintiff,  for  the  purpose  of  finding  the  line, 
had  a  party  stake  it  out,  and  thereafter  gmb- 
bed  her  own  lot  down  to  the  line  marked  by  thp 
stakes.  In  1902  the  parties  agreed  to  rebuild 
the  fence  after  having  the  lots  mrveyed.  The 
survey  coincided  with  tbe  stakes  set  by  plain- 
tiff, and  defendant  erected  a  fence  on  this  line, 
after  which  plaintiff  claimed  the  old  line  aa  the 
true  one  by  acquiescence.  Held,  that  the  doc- 
trine of  acquiescence  did  not  apply,  there  being 
no  showing  that  the  fence  aa  originally  built 
was  intended  aa  a  boundary,  or  that  tbe  parties 
in  interest  had  ever  so  treated  it. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
VOL  8,  Boundaries,  SS  232-a«2.] 

8.  AnvERSE  Possession— H0BT11.E  Possession. 
Plaintiff's  possession  was  not  adverse  be- 
cause she  had  not  been  in  the  ezduaive  hostile 
pobsession  of  the  strip  in  dispute. 
[Ed.  Note. — For  ca.<;ea  in  point,  see  Cent.  Dit 
)ll.  Ad    *^ — 


vol.  1,  Adverse  Possession,  B  144-146.] 
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PlaintUTt  BMScflBlon  wmf  not  advene  be- 
cauM  her  acta  aid  not  show  an  intent  to  daim 
t*  the  old  fenca,  irraspectiT*  of  witera  the  tma 
line  might  ba. 

[Ed.  Mota. — ^For  caaea  in  point,  aea  dent.  Dig. 
vol.  1,  Adverae  Poaaession,  i  378.] 
6.  Bau. 

Plaintiff's  posaeasion,  iutvinic  heen  intermptr 
ed  and  nothing  more  than  permiasiTe,  waa  not 
adverse. 

[Ed.  Note. — For  cases  in  point,  aea  Cent  Dig. 
vol.  1,  Adverae  Posaegsion,  (  234.] 

Appeal  from  District  Court;  Allamakee 
Coantj ;  It.  B.  Fellows,  Judge. 

This  Is  a  controTersy  over  tbe  boundary 
line  between  the  plaintiff's  and  defendant's 
lands.  The  trial  court  held  with  defendant, 
and  plaintiff  appeals.    AflSrined. 

J.  P.  Conway,  for  appellant  H.  B.  Taylor 
and  W.  8.  Hart,  for  appellee. 

DEEMEB,  J.  The  action  was  originally 
brought  to  settle  the  boundary  line  between 
lots  6  and  6  In  section  28,  township  100  N., 
range  4  W.,  In  Allamakee  county;  plain- 
tiff being  the  owner  of  lot  6,  and  defendant  of 
lot  6.  Thereafter  plaintiff  filed  an  amend- 
ment converting  the  action  into  one  to  quiet 
her  title  to  a  strip  between  the  two  lots  which 
is  in  dispute.  Plaintiff  claims  that  a  certain 
line  between  tbe  two  lots  has  been  established 
by  acquiescence  and  adverse  possession,  while 
def^dant  d«iles  this,  and  says  that  the  true 
line  is  marked  by  a  fence  recently  erected  by 
him.  Lot  6  adjoins  lot  0  on  the  north,  and 
the  property  In  dispute  Is  a  tract  running 
east  and  west  between  the  two  lots,  67  links 
wide  at  one  end  and  90  at  the  other.  The 
testimony  satisfactorily  shows  that  the  true 
line  la  where  defendant  now  claims  it  to  be 
and  where  he  built  a  fence  in  tbe  year  1002. 
But  plaintiff  Insists  that  another  line  south 
of  that  has  been  established  by  acquiescence 
and  adverse  possession,  and  that  no  matter 
where  the  true  line  Is  she  is  entitled  to  have 
the  one  she  claims  established  and  her  title 
down  to  that  quieted,  by  reason  of  the  facts 
to  wliich  we  shall  presently  refer;  relying 
upon  the  doctrine  announced  in  Miller  v. 
Mills  County,  111  Iowa,  664,  82  N.  W.  1038, 
and  other  like  cases. 

Before  going  to  the  merits  we  shall  have 
settled  a  matter  of  practice.  After  a  Jury 
bad  been  impaneled,  plaintiff  filed  the 
amendment  to  her  petition  asking  that  title 
be  quieted  in  her.  In  view  of  the  allegations 
and  prayer  of  tbe  original  petition.  It  is 
doubtful  if  the  action  was  triable  to  a  Jury ; 
but  however  this  may  be,  an  action  to  quiet 
title  la  purely  of  equitable  cognizance.  Bec- 
ognizlng  this  rule,  defendant,  after  the  filing 
of  the  amendment,  moved  to  transfer  the  case 
to  tb*  equity  calendar  for  trial  to  the  court. 
This  motion  was  sustained,  and  in  tbls  there 
was  no  error.     See  Code,  S  4227. 

Z  In  tbe  year  1866  plalntlfTs  father,  Nich- 
olas Temple,  purchased  from  one  Weymiller 
tbe  two  lota  6  and  t,  and  at  that  time  tbera 


was  a  rail  fence  along  or  near  the  line  which 
plaintiff  now  claims  is  the  true  one.  Tbls 
fence  Is  called  a  'pasture  fence,"  and  waa 
used  as  such  both  by  Temple  and  Weymillor. 
Some  time  after  Temple's  purchase,  he  sold 
k>t  6  to  one  Jacob  Prinz,  bis  stepson,  and  In 
1878  be  sold  lot  S  to  tbe  plaintiff.  Jacob 
Prinz  used  and  occupied  lot  6  down  to  tbe 
year  1893  when  he  sold  it  with  other  land  to 
the  defendant  Colscti.  It  is  claimed  that  this 
rail  fence  was  repaired  from  time  to  time, 
Increased  In  height,  and  was  finally,  in  tbe 
seat  1876,  replaced  by  a  wire  fence  attached 
to  certain  trees  and  posts  upon  practically 
the  same  line  as  the  old  rail  fence.  Both 
lots  border  upon  tbe  Iowa  river,  and  both 
are  subject  to  overflow.  Because  of  this,  the 
fence  to  which  we  have  already  referred  waa 
frequently  washed  away,  and  in  the  year 
1902,  when  defendant  constructed  tbe  fence 
upon  the  line  where  he  now  claims  it  to  be, 
the  wire  fence  was  nearly  all  gone.  After  tbs 
floods  which  washed  away  tbe  fences  oc- 
curred, the  fence  was  not  always  replaced 
upon  tbe  same  line.  Tbe  wires  were  attached 
to  convenient  trees,  and  the  fence  was  never 
a  straight  one,  and  since  defendant's  purchase 
he  has  generally  repaired  the  fence  after  Its 
destruction  by  floods.  There  is  no  showing 
that  either  Temple  or  bis  grantor  ever  main- 
tained the  rail  fence  as  marking  the  bound- 
ary line  between  lots  6  and  6.  After  the  sales 
by  Temple  it  may  be  that  his  grantees,  or 
some  of  them,  thought  the  fence  was  upon  the 
true  line,  but  it  appears  from  tbe  testimony 
that  defendant's  grantor  Prinz  did  not  regard 
the  old  fence  as  being  upon  tbe  true  line, 
nor  did  defendant  after  his  purchase.  Plain- 
tiff herself,  for  the  purpose  of  finding  tbe 
line  after  her  purchase  in  order  that  she 
might  grub  down  to  it,  bad  a  party  stake 
it  out,  and  these  stakes  were  set  near  where 
the  line  is  as  now  marked  by  defendant's 
fence.  She  (plaintiff)  thereupon  grubbed 
down  to  the  line  marked  by  tbese  stakes,  and 
no  further.  In  tbe  year  1902  the  wife's  fence 
was  washed  out  and  defendant,  wishing  to 
rebuild  it  upon  the  true  line,  proposed  to 
plaintiff  that  they  have  tbe  line  surveyed. 
This  proposition  was  accepted,  and  plain- 
tiff sent  for  the  county  surveyor  and  be,  the 
county  surveyor,  ran  the  line  establishing  It 
where  defendant  now  contends  it  should  be. 
This  being  satisfactory  to  plaintiff,  defendant 
built  bis  fence  upon  this  line.  Thereafter 
and  in  March  of  tbe  year  1904,  plaintiff  com- 
menced this  action  In  which  she  complained 
of  tbe  fence  as  a  nuisance,  and  asked  that 
her  title  to  the  land  between  tbe  old  and  the 
new  fences  be  established  in  her.  Tbe  testi- 
mony as  to  the  location  of  tbe  old  fences  is 
not  very  satisfactory.  They  manifestly  did 
not  run  straight,  but  varied  from  one  rod  to 
60  or  more  feet  from  tbe  true  line,  and  it  is 
very  difficult,  if  not  impossible,  now  to  follow 
the  line  of  the  old  fences  as  claimed  by  plain- 
tiff. If  plaintiff  is  to  recover  at  all  it  must 
be  because  of  acquiescence  of  the  parties  in 
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the  old  fences  u  being  upon  tibe  tnie  line, 
or  because  of  ho:  adTerae  possessloa  of  the 
strip  In  dispute.  It  Is  manifest  that  neither 
defendant  nor  his  grantor  recognized  the  old 
fence  as  being  on  the  true  line,  and  It  quite 
satisfactorily  appears  that  plalntlflF  did  not 
so  regard  It  She  (plalntlfT)  had  stakes  set 
before  she  did  her  grubbing,  and  these  were 
where  the  line  now  Is  as  claimed  by  defend- 
ant In  the  year  1899  defendant  grubbed  out 
the  tract  In  dispute,  and  hauled  away  the 
logs  cut  therefrom,  plaintiffs  husband,  who 
acted  for  her,  assisting  blm  in  loading  some 
of  the  logs.  Plaintiff  agreed  to  the  resurrey 
made  by  the  county  surveyor,  and  did  not 
object  to  the  fence  bulit  by  defendant  until 
long  after  It  had  been  erected.  Under  these 
facts  there  is  no  room  for  the  doctrine  of 
acquiescence.  There  is  no  showing  that  the 
fence  as  originally  built  was  Intended  as  a 
boundary  one,  and  the  parties  now  In  Interest 
have  never  so  treated  It  The  case  In  this 
respect  is  ruled  by  Kitchen  v.  Cbantland, 
(Iowa)  105  N.  W.  867,  Palmer  ▼.  Osborne, 
115  Iowa,  715,  87  N.  W.  712,  and  other  like 
case&  See,  also,  Kellogg  v.  Smith,  7  Gush. 
(Mass.)  375,  for  a  valuable  discussion  of  this 
matter. 

3.  The  doctrine  of  adverse  possession  as 
distinguished  from  acquiescence  does  not 
apply  for  several  reasons.  (1)  Plaintiff  has 
not  been  In  the  exclusive  hostile  possession 
of  the  strip  in  dispute.  She  has  recognized 
by  her  acts  and  conduct  that  the  old  fence 
did  not  mark  the  tme  Una  (2)  She  does  not 
show  an  Intent  to  claim  to  the  old  fence  no 
matter  where  the  true  line  may  be.  (8) 
Her  possession,  such  as  she  has  bad,  has  been 
interrupted  and  was  so  far  as  this  record 
shows  nothing  more  than  permissive.  The 
rule  of  Onibe  r.  Wells,  84  Iowa,  148,  In  so 
far  as  It  applies  strictly  to  the  doctrine  of 
adverse  possession  has  never  been  departed 
from.  Nor  should  It  be,  for  it  Is  essential 
to  adverse  possession  that  there  be  an  oc- 
cupancy with  intent  to  bold  In  hostility  to 
the  true  owner.  The  Intent  or  quo  anlmo  of 
the  possessor  must  be  shown.  See^  as  sustain- 
ing these  conclusions,  Erlkson  v.  Slate 
(Iowa)  106  N.  W.  621;  Lawrence  v.  Wash- 
bum,  119  Iowa,  109,  93  N.  W.  73 ;  Kllnkner 
V.  Schmidt,  114  Iowa,  695,  87  N.  W.  661. 

The  decree  seems  to  be  correct,  and  it  Is 
affirmed. 


RTAN  V.  FOSTER. 
(Supreme  Court  of  Iowa.    Dec.  15,  1006.) 

1.  MtTHICIPAL  COBPORATIONS  —  ObSTBUCTION 
IM  STBBET— PlBSONAl  INJTTBT— CONTBIBU- 
TOBY  NBOUOKHOK. 

In  an  action  for  injuries  leoelved  by  falling 
across  defendant's  billboard  placed  across  a  side- 
walk pending  its  removal,  evidence  considered, 
and  held  that  the  qaestion  of  contributory  neeli- 
gence  in  failing  to  notice  the  obstruction  was  for 
th«  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  (Corporations,  |  1756.] 


2.  Sauk. 

A  traveler  may  assume,  tn  the  ahnence  of 
knowledge  to  the  contrary,  Uiat  sidewalks  are 
in  a  reasonably  safe  OMidition  for  travel,  aad 
is  required  to  do  no  more  than  to  exercise  sneb 
caution  as  persons  of  prudence  ordinarily  toe 
under  like  circumstances. 

[Eld.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  |  1673.] 

8.  Sauk— LiABiLiTT  or  Pebsorb  GAusiRa  Ob- 

BTBUCTIONS. 

The  owner  of  a  billboard  on  lands  adjoining 
a  street  Is  liable  for  any  injury  to  a  peckstrias 
caused  by  obstructing  the  sidewalk  with  the  bill- 
board after  taking  it  down,  his  doty  being  to 
remove  it  at  once,  esjieclally  where  he  nugfat 
have  caused  it  to  drop  in  the  other  direction  or 
liave  removed  the  boards  from  the  posts  before 
taking  it  down. 

[Ed.  Note.— For  cases  ia  point  see  Cent  Dig- 
vol.  36,  Municipal  Orporations,  t  1688.] 

Appeal  from  District  Coort,  Polk   Oom>-      I 
ty;  A.  H.  McVey,  Judge.  ' 

Action  for  damages  resulted  in  a  verdict      | 
and  judgment  against  defendant  from  which 
ha  appeals.    Affirmed. 

O.  S.  Bradshaw  and  Hume  &  Hamilton, 
for  appellant  McHenry  &  Oraham,  for  ap- 
pellee. 

LADD,  J.  The  plaintiff  when  pasting 
along  the  sidewalk  on  the  north  side  of  Cen- 
ter street,  between  Eighth  and  Ninth 
streets.  In  the  city  of  Des  Moines  on  Feb- 
ruary 5,  1902,  shortly  after  10  o'clock  in 
the  forenoon,  caught  her  foot  on  a  billboard 
lying  on  the  walk,  fell,  and  was  seriously 
Itijured  by  the  nails  protruding  from  the 
board.  But  two  errors  are  assigned.  These 
relate  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  and  the  refusal  of  an 
Instruction  requested.  It  appears  that  bill- 
boards of  defendant  and  an  amusement  com- 
pany had  been  erected  from  a  point  four 
feet  north  of  Center  street  on  the  east  line  of 
the  alley  diagonally  to  the  northeast  These 
were  in  sections  16  feet  long  and  10  feet  high, 
consisting  of  common  Inch  boards  a  foot  wide 
and  16  feet  long  nailed  to  four  Inch  by  four 
Inch  posts  set  8  feet  apart  In  the  morning 
In  question  two  employes  of  the  defendant 
were  sent  to  remove  these  billboards,  and. 
In  so  doing,  had  cut  off  the  two  soathwest 
posts,  loosened  the  boards  from  the  third  post 
and  allowed  the  section  to  fall  forward  partly 
on  the  sidewalk.  One  of  the  employ^  was 
called  as  witness,  and  testified  that  as  soon 
as  the  section  fell  he  and  his  companion 
"started  taking  It  to  pieces,  started  knork- 
ing  the  boards  off,  and  carrying  the  four  by 
fours  bsidk."  and  that  they  did  so  at  *nbe 
northeast  end  of  this  section";  that  they 
were  tearing  the  boards  apart  when  the 
plaintiff  came  along ;  that  the  boards  extend- 
ed diagonally  on  the  sidewalk,  which  was 
five  feet  wide  within  a  foot  or  two  from  the 
outer  edge,  that  the  boards  had  been  on  the 
walk  only  5  or  10  minutes  prior  to  the  ac- 
cident On  the  other  hand,  the  plaintiff  tes- 
tified that  boards  extended  across  the  walk 
over  on  the  paricing;  and  tliat  she  did  not  no- 
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tlce  a  four  bj  four  post  where  she  fell.    It 
"Will  be  obeerved  that  the  employe's  account 
is  inconsistent,  for  that,  although  be  claimed 
to  hare  loosened  the  boards  from  tbe  up- 
I>er  post  when  standing,  he  testified  that  he 
and  bis  assistant  began  knocking  the  ends 
of  the  boards  loose  at  tbe  same  place  after 
tbe  section  had  fallen.    Had  there  been  a 
post  at  the  southeast,  plaintiff  would  have 
been  likely  to   have  noticed  It    Moreover 
tbe  fact  of  nails  protruding  Is  a  circum- 
stance  indicating  that  the  post  had  been 
removed.    The  employ^  may  have  been  con- 
fused  in  his  directions,   at   least  the  Jury 
might   have   so   found,    and   that    he   com- 
menced at  the  lower  end  and  may  hare  been 
vroiklng  at  the  middle  scantling  when  the 
accident  happened,  for  the  witnesses  agree 
that  the  boards  were  fastened  together  some- 
vrhere.    Assuming,  then,  as  the  Jury  might 
bave  found  that  the  billboards  were  lying 
flat  on  the  walk,  with  remnants  of  posters 
beneath,  and  the  top  somewhat  weather  col- 
ored, and  no  ecantling  projecting,  can  It  be 
said,  as  a  matter  of  law,  that  plaintiff  was 
negligent    in    not    seeing   and    avoiding   tbe 
obstruction?    The  day  was  cold  and  cloudy. 
Snow  was   falling,   and  the  wind  blowing 
In  her  face.    Sbe  had  traveled  over  the  walk 
frequently,  and  had  noticed  its  condition  the 
night  previous.    In  these  circumstances  we 
are  of  opinion  tbat  tbe  issue  as  to  whether 
she  contributed  to  her  injury  by  her  own 
negligence  was  for  the  Jury  to  determine. 
As  we  have  had  occasion  to  decide  many 
times,  a  traveler  is  not  bound  to  make  of  him- 
self an  Inspector  of  sidewalks  every  time 
he  passes  over  them  nor  Is  be  required  at 
his  peril  to  discover  every  defect  therein  or 
obstruction,  although  tliese  may  be  open  and 
visible.    He   bas  the   right   to   assume.    In 
the  absence  of  knowledge  to  the  contrary, 
that  the  sidewalks  are  In  a  reasonably  safe 
condition  for   travel,  and,   in  passing  over 
them,  is  required  to  do  no  more  than  make 
such  use  of  bis  senses,  and  to  exercise  such 
caution  as  persons  of  prudence  ordinarily  use 
and  display  under  like  circumstances.    Barnes 
V.  Town  of  Marcus,  96  Iowa,  676,  65  N.  W. 
984 ;  Rusch  v.  City  of  Dubuque,  116  Iowa,  402, 
90  N.  W.  80;  Machacek  v.  Hall  (Iowa)  105  N. 
W.   690.    Bender  v.   Town   of   Mlnden,   124 
Iowa,  686,  100  N.  W.  852,  Is  readily  distin- 
guishable as  there  the  plaintiff  had  stood 
within  18  Inches  of  the  open  ditch  15  or 
20  minutes  before  he  stepped  in  and  must 
have  observed  it.    Here  the  boards  which 
could  not  have  differed  greatly  in  color  from 
tbe  walk  were  but  an  inch  above  It,  and  the 
weather  was  such  as  naturally  to  divert  at- 
tention somewhat  from  noticing  obstructions, 
even  though  the  traveler   were  keeping   a 
lookout  In  the  direction  of  the  course  being 
panned.    What  has  been  said  also  indicates 
that  the  Instruction  was  rightly  refused. 

2.  Appellant  next  contends  that  though  his 
employes  obstructed  the  street,  they  had  the 
right  to  do  so  in  removing  the  billboards. 


CSounsel  rely  on  authorities  to  the  effect  that 
an  abutting  owner  may  temporarily  encroach 
on  the  street  by  the  deposit  therein  of  build- 
ing materials,  if  engaged  In  building,  or  in 
conveying  goods  to  his  store  and  in  other 
ways,  without  creating  a  nuisance.  The  rule 
is  based  on  necessity,  not  absolute,  but  rea- 
sonable, and  when  resorted  to  the  obstruction 
must  be  at  as  slight  inconvenience  to  the 
traveling  pnblic  as  possible,  and  continue 
for  a  reasonable  time  only.  The  decisions  on 
this  subject  are  too  numerous  for  citation,  but 
see  Callanan  v.  Oilman  (N.  Y.)  14  N.  B.  407, 
1  Am.  St  R^.  8S4,  and  extended  note.  The 
evidence  does  not  bring  the  case  at  bar  within 
the  rule.  There  was  no  necessity  for  allowing 
the  section  of  billboards  to  fall  over  the  side- 
walk. It  might  quite  as  well  bave  been 
dropped  the  other  way  even  though  this  were 
less  convenient  in  taking  the  section  apart 
Moreover  the  boards  could  have  been  re- 
moved, wliile  the  posts  were  standing.  Even 
If  allowed  to  fall  across  the  sidewalk  the  em- 
ployes were  without  excuse  In  leaving  it 
there  Instead  of  Immediately  drawing  it  back 
on  the  lot  They  had  no  right  to  prosecute 
such  work  in  the  street  and,  in  doing  so, 
were  unlawfully  obstructing  It  They  might 
carry  the  lumber  from  the  lot  across  the 
walk  to  load  It  and  temporarily  obstructing 
the  street  for  that  purpose  would  be  per- 
missible. But  the  obstruction  here  was  for 
no  such  purpose.  The  billboards  were  un- 
necessarily dropped  on  the  sidewalk  and  un- 
necessarily allowed  to  remain  there  with 
nails  protruding  while  the  work  was  done. 

These  are  the  only  errors  assigned,  and, 
as  they  are  not  well  taken,  the  Judgment  Is 
affirmed. 


HANSON  efal.  v.  CITY  OF  CRBSCO. 
(Supreme  Court  of  Iowa.    Dec  14,  1906.) 

1.  MUNIOIPAI.  C0BPO&A.TIONS  —  DXTAOHliXIlT 
OF  TXBBITOBT  —  PbOOEEOINOS  —  BVIDKROK 
—  COMPETENCT. 

Code,  I  622,  provides  that  when  the  in- 
habitants of  a  part  of  any  city  desire  to  have 
the  part  in  which  they  reside  severed  from 
the  dty,  they  may  petition  the  district  conrt 
for  a  severance.  Section  616  provides  that  no 
lands  included  within  an  extension  of  the  lim- 
its of  a  city  used  in  good  faith  for  agricultural 
purposes  snail  be  taxable  for  city  purposes. 
HM  that,  in  a  proceeding  under  section  622, 
it  was  proper  to  refuse  to  receive  evidence  of- 
fered by  petitioners  to  show  that  though  their 
property  under  section  616  was  not  taxed  for 
city  purposes,  it  waa  taxed  at  a  higher  valua- 
tion on  account  of  being  within  tbe  dty  lim- 
ita  because  the  township  assessors  did  not  fix 
real  estate  values  at  the  actual  value  of  the 
property. 

2.  Same. 

It  was  proper  to  exclude  evidence  Ehow- 
ing  how  the  territory  in  question  came  to  be 
within  tbe  limits  of  the  city. 

3.  Tbiai.  —  Inbtbuotions  —  Assumption  of 
Facts. 

Code,  f  622,  provides  that,  when  the  In- 
habitants of  a  part  of  a  dty  desire  to  have 
the  part  in  which  they  reside  severed  there- 
from, they  may  petition  the  district  court  for 
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a  severance.  Acta  Thirtieth  Oen.  Aasem.  1001, 
p.  28,  c.  37,  glvea  cities  the  power  to  acquire 
real  estate  outside  the  eorporate  limits  neces- 
sary for  sewer  outlets.  Held,  that  where,  on  an 
application  for  a  severance  under  section  622, 
it  appeared  that  a  tract  within  the  territory 
in  question  was  owned  and  used  by  the  dty 
as  a  sarba^e  lot,  and  that  the  city  had  establish- 
ed a  system  of  sewers  through  which  an  outlet 
would  be  necessary,  it  was  error  for  the  court 
to  assume,  in  an  instruction,  that  the  needs 
of  the  city  for  sewerage  and  garbage  purposes 
might  be  interfered  mtik  by  the  severance  of 
the  territory. 

4.  Health— Location  of  Pest  Houses. 

Laws  Twenty-Ninth  Gen.  Assem.  1902,  p. 
68,  e.  108;  Code  Supp.  1002,  {  2575,  provide 
that  when  a  controversy  arises  between  munic- 
ipalities or  boards  of  health  thereof  respecting 
tne  location  of  pesthouses,  reference  shall  be 
made  to  the  president  of  the  state  board  of 
health,  who  snail  appoint  a  committee  whose 
order  in  the  premises  shall  be  final.  Code,  | 
394,  declares  each  county  to  be  a  body  corporate 
for  civil  and  political  purposes,  and  gives  It 
power  to  sue  and  be  sued  and  other  corporate 
powers.  A  township  is  not  expressly  declared 
to  be  a  body  corporate,  and  has  no  right  to 
*ne  or  to  be  sued  and  none  of  the  character- 
istics of  a  corporation.  Held,  that,  in  view  of 
the  evident  legislative  intention,  a  township  ia 
a  mnnicipality  within  the  atatata. 

Appeal  from  District  Conrt,  Howard  Coun- 
ty; A.  N.  Hobaon,  Judge. 

This  is  a  proceeding  under  the  proTlslona 
of  Code,  t  622,  for  the  severance  of  territory 
from  tbe  defendant  city.  There  was  a  trial 
to  a  Jury,  reanlting  in  a  verdict  against  the 
proposed  aeverance,  and  from  the  judgment 
on  such  verdict  tbe  plaintiffs  appeal.  Be- 
versed. 

Convene  St  Grannls,  (or  appellants.  W.  L. 
Barker  and  C.  W.  Beed,  for  appellee. 


McOLAIN,  C  J.  The  plaintiffs,  as  resi- 
dent property  holders  of  that  part  of  defend- 
ant city  which  they  ask  to  have  severed 
from  the  city,  allege  that  the  land  is  not 
needed  for  city  purposes,  and  is  not  platted, 
and  Is  nsed  exclusively  for  agricultural  poi^ 
poses,  and  not  needed  for  any  poBslble  In- 
crease of  the  city  popnlatlon,  nor  benefited 
by  being  In  the  corporation.  In  support  of 
the  allegations  of  their  petition,  they  sought 
to  show  that,  although  their  property  was 
not  taxed  for  city  purposes  (see  Code,  f  618), 
nevertheless.  It  was  taxed  at  a  higher  valoa- 
tion  oA  account  of  being  within  the  city  lim- 
its than  It  would  be  taxed  If  It  were  outside 
of  the  limits  of  the  city,  and  they  complain 
of  the  refusal  of  the  court  to  allow  such  evi- 
dence to  be  Introduced.  They  also  complain 
of  the  rejection  of  evidence  as  to  why  the 
territory,  the  severance  of  which  Is  asked, 
was  originally  annexed  to  the  city.  Defend- 
ant introduced  evidence  to  show  that  a  10- 
Bcrc  tract,  included  within  the  territory  to 
be  severed,  was  owned  and  used  by  the  city 
as  a  garbage  lot,  and  as  tbe  location  of  a 
pestbouse,  and  was  also  allowed  to  show  that 
tbe  city  is  establishing  a  system  of  sewers 
for  which  »n  outlet  through  the  territory  In 
question  will  be  necessary,  and  the  court  In- 


structed the  Jury  that,  la  arriving  at  a  rer 
diet,  they  should  consider  the  needs  of  tbe 
city  for  sewerage  and  sanitary  porpofles,  and 
the  question  of  municipal  control  o-rer  the 
garbage  lot,  pestbouse,  and  proposed  sewers: 
that  the  wishes  of  tbe  owners  of  tbe  land 
should  not  be  permitted  to  control  as  against 
the  probable  needs  of  the  city  In  tbe  future 
for  sewerage  and  sanitary  purposes,  and  the 
Importance  of  the  city  having  jurisdiction  of 
the  territory  in  question  for  tbe  variooB  pur- 
poses accomplished  by  the  exercise  of  the 
police  powers  of  the  city;  and  that,  under 
the  law.  In  case  the  territory  bi  questioo 
should  be  severed,  the  city  of  Cresco  could 
not  maintain  or  continue  to  use  the  pesthonse 
at  its  present  location  if  such  use  should  be 
objected  to  by  the  officials  of  Vernon  town- 
ship within  which  the  territory  to  be  severed 
Is  located,  which  (act  they  should  caref  ullv 
OMisider,  and  give  due  weight 

1.  There  was  no  error  In  refusing  to  re- 
ceive the  evidence  ofrered  to  show  that  the 
township  assessors  do  not  fix  real  estate  val- 
ues at  the  actual  vale  of  the  property,  and 
that  the  rate  of  taxation  on  tbe  property  of 
petitioners  was  therefore  higher  within  tbe 
city  limits  on  account  of  the  city  assessor 
listing  tbe  land  In  question  at  Its  actual  val- 
ue. "We  cannot  presume  that  appellants 
will  be  taxed  upon  other  than  a  fair  valua- 
tion, nor  that  if  so  taxed  tbe  equalization 
boards  will  not  offer  them  proper  relief." 
Christ  V.  Webster  City,  105  Iowa,  119,  74  N. 
W.  743;  and,  see  Monk  v.  Incorporated 
Town  of  George,  86  Iowa,  316,  S3  N.  W.  240; 
Johnson  v.  Town  of  Forest  City  (Iowa)  105 
N.  W.  353.  Evidence  that,  as  a  mattw  of 
fact,  lands  In  Vernon  township  were  not 
taxed  at  their  full  valuation  would  clearly 
not  be  competent,  for  It  must  be  conclusively 
presumed  that  tbe  township  assessors  as 
well  as  the  city  assessors  will  perform  their 
duty,  or  that  If  they  negligently  or  wrongful- 
ly act  in  the  discharge  of  their  duty  the  er 
ror  can  be  corrected  in  the  proper  form  of 
procedure. 

2.  The  offered  testimony  as  to  how  the  ter- 
ritory in  question  came  to  be  within  the  lim- 
its of  the  corporation  could  surely  be  of  no 
significance  in  determining  whether  It  should 
be  severed.  No  matter  what  the  motive  for 
Its  original  annexation.  If  it  is  now  proper 
that  it  be  retained,  tbe  petition  for  severance 
should  be  denied. 

3.  The  real  difficulty  In  the  case  arises  out 
of  the  changed  relation  o{  the  city  to  the 
territory  In  question  which  will  result  (rom 
severance  as  to  the  maintenance  of  sewers 
through  such  territory,  and  the  use  of  the 
10-acre  tract  belonging  to  the  city  for  gar- 
bage disposal,  and  as  a  location  for  tbe  city 
pestbouse.  We  think,  however,  that  the  ques- 
tion of  sewerage  is  not  controlling,  for  by  chap- 
ter 37,  p.  28,  Acts  of  Thirtieth  Gen.  Asaem. 
(1901),  It  is  provided  that  cities  and  towns 
shall  have  the  power  to  acquire  real  estate 
outside  of  the  territorial  limits,  necessary  for 
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sewer  oatlets,  and  having  acquired  such  ter- 
ritory, we  gee  no  reason  why  the  defendant 
city  conld  not  maintain  Its  sewers  through 
the  proper^  thus  acquired  for  that  purpose 
regardless  of  whether  It  should  be  within  or 
outside  of  the  limits  of  the  city.  The  same 
statute  authorizes  the  acquisition  of.  real  es- 
tate outside  of  the  city  limits  for  garbage 
disposal  plants  and  dump  grounds,  and  the 
same  considerations  apply  as  with  reference 
to  sewer  outlets.  Perhaps  the  city  would  not 
be  allowed  to  maintain  a  nuisance  to  the 
annoyance  of  occupants  of  neighboring  prop- 
erty, bat  the  same  objection  could  be  made 
to  the  improper  use  of  the  garbage  lot  if  It 
remained  within  the  city  limits.  In  assum- 
ing therefore  that  the  needs  of  the  city  for 
sewerage  and  sanitary  purposes  might  be  in- 
terfered with  by  the  severance  of  the  terri- 
tory, we  think  the  court  erred. 

There  was  further  error,  as  we  think,  In 
the  statement  by  the  court  in  its  instructions, 
as  a  matter  of  law,  that  the  city  could  not 
after  severance  of  the  territory  Including  the 
10-acre  tract  on  which  the  pesthouse  la  lo- 
cated, maintain,  or  continue  to  use  the  pest- 
house  on  such  lot  If  objected  to  by  the  of- 
ficials of  the  township.  This  statement  of  the 
law  was  undoubtedly  correct  prior  to  the  en- 
actment of  chapter  108,  p.  68,  Laws  of  Twen- 
ty-Ninth (Jen.  Assem.  (1902)  (Code.  Supp.  1902, 
<  2575  a,  b),  for  It  was  held  in  Warner  T. 
Stebblns,  111  Iowa,  86,  82  N.  W.  457,  that 
the  trustees  of  a  township  might  etijoln  the 
health  officers  of  a  city  from  maintaining  a 
pesthovse  within  the  limits  of  their  township 
and  outside  of  the  city  limits.  But  the  stat- 
ute Just  referred  to  is  as  follows: 

"Section  1.  When  a  controversy  arises  I>e- 
tween  municipalities  or  between  boards  of 
health  thereof,  re.specting  tlie  location  of 
pesthouses  or  hospitals  for  the  treatment  of 
infectious  or  contagious  diseases,  such  matter 
shall  be  referred  to  the  president  of  the  state 
iMmrd  of  health,  who  shall  forthwith  appoint 
a  committee  of  three  members  thereof,  which 
committee  shall  upon  two  days'  notice  to 
the  parties  interested,  investigate  the  matter 
and  make  such  order  in  the  premises  as  the 
facts  warrant  and  such  order  shall  be  final. 

"Sec.  2.  The  health  officers  of  the  mu- 
nicipality which  is  allowed  to  maintain 
a  pesthouse  or  hospital  for  patients  affected 
by  infectious  or  contagious  diseases  outside 
the  limits  of  said  municipality,  shall  have 
exclusive  jurisdiction  and  control  of  such 
pesthouse  or  hospital  for  the  enforcement 
of  all  sanitary  and  health  regulations." 

If  this  statute  is  applicable  as  between 
the  defendant  and  the  township  of  which  the 
territory  to  be  severed  Is  a  part,  then  it  does 
not  follow  as  a  matter  of  law  that  the  sev- 
erance of  the  territory  Including  the  10- 
acre  tract  on  which  the  pesthouse  is  located 
will  necessarily  result  in  the  abandonment 
of  the  use  of  the  pesthouse  if  objected  to  by 
the  officers  of  the  township,  for  It  might  be 
that,  under  the  provisions  of  the  statute. 


the  city  would  be  allowed  to  maintain  its 
I>esthouse  in  its  present  location.  In  de- 
termining whether  the  statute  is  applicable 
as  between  a  city  and  a  township,  the  diffi- 
culty Is  in  the  intrepretatlon  of  the  term 
"municipality."  If  the  township  is  a  muni- 
cipality, then  the  statute,  by  its  terms,  ap- 
plies to  the  present  case;  otherwise,,  it  does 
not 

"A  municipal  corporation,  in  its  strict  and 
proper  sense,  is  the  body  politic  and  corpo- 
rate constituted  by  the  incorporation  of  the 
inhabitants  of  a  city  or  town  for  the  purpose 
of  local  government  thereof."  1  Dillon, 
Municipal  Corporations  (4th  Bd.)  {  19. 

The  term  involves  the  idea  of  voluntary 
association  by  the  Inhabitants  of  particular 
territory,  sanctioned  by  the  power  of  the 
state  for  the  purposes  of  local  self-govern- 
ment But  the  sovereign  power  may,  with- 
out regard  to  any  prior  agreement  or  action 
on  the  part  of  the  Inhabitants  of  the  territory 
involved,  provide  for  the  exercise  of  powers 
such  as  the  election  of  local  officers  by  the 
inhabitants  of  such  local  subdivisions,  and 
these  organizations,  though  public  in  char- 
acter, and  partaking  somewhat  of  the  nature 
of  a  corporation,  are  not  strictly  speaking, 
corporations,  but  quasi  corporations.  "The 
municipal  corporation  possesses  a  corporate 
capacl^  and  an  Identity  distinct  from  the 
state,  while  the  quasi  corporation  Is  but  one 
of  the  members  or  parts  of  the  state,  having 
no  distinct  Identity.  It  la,  In  all  respects,  a 
mere  agency,  having  no  voice  in  Its  own 
creation.  •  ♦  •  The  real  distinction  be- 
tween the  municipal  corporation,  properly  so 
called,  and  the  local  organizations,  such  as 
nnincorporated  townships,  school  districts, 
and  counties,  consists  in  the  fact  that  the 
municipal  corporation  is  a  voluntary  one, 
orginating  in  personal  agreement  while 
the  so-called  quasi  corporations  are  the 
mere  creatures  of  the  Legislature.  They 
have  no  Inherent  charter  rights  as  to  their 
local  self-government  except  as  protected  by 
the  Constitution.  Their  functions  are  en- 
tirely govM'nmental."  Andrews'  American 
Law,  505,  606. 

"Quasi  corporations,  as  distinct  from  mu- 
nicipal corporations,  are  composed  6f  the 
Inhabitants  of  any  district  who  are,  by 
statute,  invested  with  particular  powers 
without  their  consent  •  •  •  They  In- 
clude counties,  towns,  parishes,  school  dis- 
tricts, etc."    1  Thompson,  Corporations,  (  20. 

"A  quasi  corporation,  as  distinct  from  a 
municipal  corporation.  Is  an  involuntary 
political  or  civil  division  of  the  state  created 
by  general  laws,  to  aid  in  the  administration 
of  government;  and  the  term  includes 
counties,  townships,  school  districts,  road 
districts,  and  like  public  quasi  corporations, 
existing  under  general  laws  of  the  state, 
which  apportion  the  territory  of  the  state 
into  political  divisions  for  convenience  of 
government  and  require  of  the  people,  re- 
siding within  those  divisions,  the  perform- 
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ance  of  certain  public  duties  as  a  part  of 
the  macUlnery  of  the  state,  and  In  <vder 
that  they  may  be  able  to  perform  these  du- 
ties. Test  them  with  certain  corporate  pow- 
ers."   1    Beach,    Public   Corporations,    |   6. 

"A  quasi  corporation  is  a  .body  which  has 
some,  but  not  all,  of  the  powers  of  a  corpora- 
tion. Towns,  counties,  and  school  districts, 
etc.,  are  not  strlctiy  public  corporations,  but 
they  bare  some  of  the  powers  of  a  corpora- 
tion."   Clark,  Corporations,  31. 

In  applying  this  distinction,  It  has  been 
held  that  "counties  are  at  most  but  local 
organizations,  which,  for  the  purposes  of 
dvll  administration  are  Invested  with  a  few 
functions  characteristic  of  a  corporate  ex- 
istence. They  are  local  subdlTlstons  of  the 
state,  created  by  the  sovereign  power  of  the 
state  of  Its  own  sovereign  will,  without  the 
particular  solicitation,  consent,  or  concurrent 
action  of  the  people  who  Inhabit  them.  The 
former  (municipal)  organization  is  asked  for, 
or  at  least  assented  to,  by  the  people  it  em- 
braces. The  latter  (county)  organization  Is 
superimposed  by  a  sovereign  and  imramonnt 
authority.  *  *  *  A  mtlnicipal  corporation 
proper  la  created  mainly  for  the  interest, 
advantage,  and  convenience  of  the  locality 
and  its  people.  A  county  organization  Is 
created  almost  exclusively  with  a  view  to 
the  policy  of  the  state  at  large,  for  purposes 
of  political  organization  and  civil  adminis- 
tration In  matters  of  finance,  of  education, 
of  provision  for  the  poor,  of  military  organi- 
zation, of  the  means  of  travel  and  trans- 
port, and  especially  for  the  general  adminis- 
tration of  justice.  With  scarcely  an  ex- 
ception, all  of  the  powers  and  functions  of 
the  county  organization  have  a  direct  and 
exclusive  reference  to  the  general  policy  of 
the  state,  and  are.  In  fact,  but  a  branch  of 
the  general  administration  of  that  policy." 
Hamilton  County  v.  Mlghels,  7  Ohio  St  109, 
quoted  with  approval  In  1  Dillon,  Municipal 
Corporations  (4th  Ed.)  |  23.  And  see  to  the 
same  general  effect:  Board  of  Commission- 
ers of  Johnson  Co.  v.  Searlgbt  Oattie  Co. 
(Wyo.)  81  Paa  268;  Stermer  v.  Board  of 
Commissioners  of  La  Plata  Co.  (Colo.  App.)  38 
Pac.  839;  Schweiss  v.  District  Court  of  First 
Judicial  District  (Nev.)  45  Pac.  289,  84 
L.  R.  A.  602;  Duval  County  v.  Charleston 
Lumber  &  Mfg.  Co.  (Fla.)  33  South.  631.  60 
L.  R.  A.  549;  Freeland  v.  Stillman,  49  Kan. 
197,  30  Pac.  235;  Tledeman,  Municipal  Cor- 
porations, I  8.  In  this  sense,  the  state  it- 
self. If  properly  described  as  a  corporation 
at  all.  Is  a  quasi,  and  not  a  municipal  cor^ 
poratlon.  Tice  v.  Atlantic  Ck>nstruction  Co. 
(Sup.)  66  N.  Y.  Supp.  79;  Tledeman,  Munici- 
pal Corporations,  |  6.  A  township  Is  clearly 
therefore  to  be  classed  with  quasi  corpora- 
tions, and  not  with  municipal  corporations. 
Eaton  V.  Supervisors  of  Manitowoc  County, 
44  Wis.  489;  Cathcart  v.  Comstock,  56  Wis. 
590,  606,  14  N.  W.  888;  and  see  Heller  v. 
Stremmel,  52  Mo.  309;  State  ex  rel  v.  Lef- 
flngwell,  64  Mo.  458.    In   this   state   "each 


county  Is  a  body  corporate  for  dvfl  and 
political  purposes,"  and  has  conferred  upon 
It  the  power  to  sue  and  be  sued,  and  other 
corporate  powers.  C!ode,  I  884.  Bat  a 
township  Is  not  expressly  declared  to  be  a 
body  corporate  for  any  purpose.  It  has  not 
the  right  to  sue  or  to  be  sued,  and  it  has  none 
of  the  diaracteristics  of  a  corporation.  It 
is  a  mere  subdivision  of  the  county  for 
governmental  purposes.  Wells  v.  Stomback, 
59  Iowa,  376,  13  N.  W.  339;  Township  of 
West  Bmd  V.  Mnndi,  62  Iowa,  132,  2  N.  'W. 
1047. 

The  term  'Municipal"  as  used  in  defining 
a  corporation.  Indicates  by  its  historical 
meaning  a  corporation  proper,  as  distin- 
guished from  a  quasi  corporation,  and  desig- 
nates only  cities  and  incorporated  towns 
which  have  powers  of  local  self-government, 
and.  In  strictness  of  meaning,  would  not  in- 
clude ooonties  and  school  districts,  althonsb 
they  are  ^cpressly  declared  by  statute  to  be 
bodies  corporate.  But,  in  common  speecta, 
the  term  municipal  corporation  is  used  to 
indnde  all  public  or  political  corporations 
having  corporate  powers.  Winspear  v.  Dis- 
trict Township,  37  Iowa,  642;  Curry  v.  Dis- 
trict Township,  62  Iowa,  102,  17  N.  W.  191; 
Iowa  Railroad  Land  Co.  v.  Carroll  County, 
39  Iowa,  151,  166;  Powder  River  Cattie  Co. 
V.  Board  of  County  Commissioners  (Wyo.) 
29  Pac.  861;  State  ex  reL  v.  Lefflngwell,  54 
Mo.  458,  466;  Anderson,  Law  Dictionary, 
363;  2  Bouvler,  Law  Dlctiinary  (Rawle's  Ed.) 
453;  and  see  the  cases  collected  in  6  Words 
and  Phrases  Judicially  Defined,  4620. 

With  this  general  view  of  the  meaning  of 
the  term  "municipal  corporation,"  and  the 
specific  declaration  of  this  court  that  a  town- 
ship is  not  a  municipal  corporation,  we  come 
to  the  question  whether  a  township  Is  a 
municipality  within  the  language  of  the  stat- 
ute above  quoted.  The  term  "municipality" 
has  sometimes  been  limited  by  definition  to 
include  only  municipal  corporations.  In  the 
proper  and  strict  sense.  Briegel  v.  Phila- 
delphia, 135  Pa.  461,  19  Atl.  1038,  20  Am. 
St  Rep.  886;  In  re  Werner,  129  Cal.  567. 
62  Pac.  97 ;  Memphis  Trust  O).  v.  Board  of 
Directors,  69  Ark.  284,  62  8.  W.  902;  2 
Bouvler,  Law  Dictionary  (Rawle's  Ed.)  459; 
Encyclopedia  Brlttanica.  And  see  definitions 
of  the  term  municipality  In  Black,  Law 
Dictionary;  Webster,  International  Diction- 
ary ;  and  Century  Dictionary.  But  tbe  term 
is  also  used  by  good  authority  in  a  broader 
sense,  to  include  public  and  political  corpora- 
tions, which  are  not  strictly  municipal. 
Spalding  Lumber  Co.  v.  Brown,  171  111. 
487,  49  N.  B.  725;  State  ex  rel.  v.  Elliott, 
158  Ind.  168,  63  N.  E.  222 ;  Brown  r.  Board  of 
Education,  108  Ky.  783,  57  S.  W.  612;  Com- 
missioners V.  Fell,  52  N.  J.  Eq.  689,  29  Afl. 
816 ;  Miller  v.  Town  of  Jacobs,  70  Wla  122 
86  N.  W.  824;  Anderson,  Law  Dictionary, 
692.  And  see  cases  collected  in  5  Words  and 
Phrases  Judicially  Defined,  4630. 

It  is  apparent  therefore,  that  In  determln- 
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ins  the  meaning  to  be  given  to  the  word 
"municipality"  as  used  In  the  statute  for  the 
purpose  of  applying  it  to  this  case,  we  need 
not  be  limited  to  its  historical  meaning,  but 
may  take  into  account  the  Intention  of  the 
Legislature  for  the  purpose  of  ascertaining 
whether  it  was  used  to  include  townships. 
Cities  and  incorporated  towns  are  usually 
surrounded  by  territory  included  within  the 
limits  of  townships,  and  It  would  be  natural 
to  suppose  that  this  general  situation  was  in 
the  minds  of  the  legislators  and  that  the 
purpose  was  to  allow  cities  to  maintain  pest- 
houses,  under  the  provisions  of  the  statute, 
within  the  territorial  limits  of  the  adjoining 
townships,  and  outside  of  the  city  limits. 
It  is  true  that  the  territory  of  a  city  or  in- 
corporated town  may  abut  upon  the  territory 
of  another  city  or  incorporated  town,  but 
such  a  condition  is  infrequent,  and  it  can 
hardly  be  thought  to  bare  been  the  purpose 
of  the  Legislature  to  provide  only  for  such 
a  condition.  Indeed,  it  would  be  manifestly 
absurd  to  suppose  that  the  purpose  of  the 
statute  was  to  authorize  a  city  or  town  to 
maintain  a  pestbonse  within  the  limits  of 
another  city  or  town.  The  statute  was 
passed  at  the  next  session  of  the  Legislature 
which  convened  after  the  decision  In  Warner 
V.  Stebblns,  111  Iowa  86,  82  N.  W.  457,  was 
announced,  in  which  it  was  held  that  a  city 
could  not  maintain  a  posthouse  within  the 
limits  of  an  adjoining  township,  and  it  is 
reasonable  to  suppose  that  the  Legislature 
had  in  mind  the  decision  in  this  case,  with 
the  purpose  of  modifying  the  rule  there 
announced. 

It  Is  true  that  this  court  decided  in  the 
case  of  District  Township  v.  Frahm,  102 
Iowa,  6,  70  N.  W.  721,  that  a  school  district, 
although  It  is  a  body  politic  and  a  corpora- 
tion (see  Code,  {  274S),  is  not  a  municipality 
under  the  mulct  law  (Code,  |  2445),  by  which 
it  is  provided  that  the  revenue  derived  from 
the  mulct  tax  shall  be  paid  in  to  the  coun- 
ty treasurer,  one-half  to  go  into  the  gener- 
al county  fund,  and  the  remainder  to  be  paid 
over  to  the  municipality  In  which  the  busi- 
ness taxed  is  conducted^  But  the  court  said : 
"It  is  the  legislative  intention  in  the  use  of 
this  word  for  which  we  are  now  to  Inquire, 
rather  than  the  technical  or  general  sense  in 
which  It  is  used.  •  •  •  It  is  a  fact  that 
places  for  the  sale  of  intoxicating  liquors 
are  very  generally  within  Incorporated  cities 
or  towns,  and  that  it  is  exceptional  when  that 
business  is  carried  on  elsewhere."  As  in 
that  case  we  held  that  the  general  purpose 
of  the  Legislature  as  indicated  by  the  situa- 
tion Involved  might  be  talcen  Into  account  In 
determining  what  was  meant  by  the  term 
"municipality,"  so  now  we  hold  that  taking 
Into  account  the  general  situation  to  which 
the  statute  relates,  the  intention  must  have 
been  to  Include  townships  In  the  term  "mu- 
nicipalities," in  the  absence  of  any  more 
specific  declaration  of  the  legislative  intent 
We  are  satisfied  that  the  statute  was  Intended 


to  apply  as  between  a  dty  and  an  adjoin- 
ing township,  and,  therefore,  the  lower  court 
erred  in  omitting  to  Instruct  the  Jury  that 
the  city  might  under  some  condltiona  as  in- 
dicated by  the  statute,  malntein  its  pesthouse 
on  the  10-acre  tract  Included  In  the  territory 
asked  to  be  severed,  although  by  such  sev- 
erance the  tract  was  excluded  from  the  city 
limits,  and  would  come  within  the  Jurisdic- 
tion of  the  board  of  health  of  the  adjoin- 
ing township. 

For  the  reasons  pointed  out,  the  Judgment 
of  the  trial  court  is  reversed. 


HESS  V.  8T0CKARD. 
(Supreme  Court  of  Minnesota.    Dec  21,  1906.) 

L  Debds  —  Gbanxek  —  IDBWTITT  OF  Names  — 

Pbxsuuftion. 

In  an  action  of  ejectment  held  that: 

Where  father  and  son  have  the  same  name 
as  the  fiantee  in  a  conveyance  of  land,  and 
neither  is  otherwise  designated  therein  as  the 
grantee,  the  father  will  be  presumed  to  be  the 
grantee  if  other  things  are  equal  and  there 
18  no  evidence  to  the  contrary. 

[Eld.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  16,  Deeds.  {}  668,  279,  620 ;  voL  86,  Cent 
Dig.  Msmes,  i  11.] 

2.  Samk. 

The  fact  that  the  son  in  this  case  gave 
a  mortgage  to  the  father  on  the  land  described 
in  a  deed,  in  which  the  name  of  the  grantee 
was  the  same  as  their  own,  and  the  father  ac- 
cepted the  mortgage,  placed  it  on  record,  and 
afterwards  sold  it,  la  sufficient  to  rebut  any 
presomption  that  might  otherwise  arise  that  the 
father  was  the  grantee. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  §{  568,  620.] 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Steams  Cout>- 
ty :  D.  B.  Searle,  Judge. 

Action  by  O.  J.  Hess  against  Jacob  Stock- 
ard.  Judgment  for  defendant,  and  plaintifF 
appeals.    Affirmed. 

Taylor  &  Jenks,  for  appellant  Bruener  & 
Klasen,  for  respondent 

START,  C.  J.  Appeal  by  the  plaintiff  from 
a  Judgment  of  the  district  court  of  the 
county  of  Steams  in  an  action  of  ejectment. 
The  complaint  alleged  that  the  plaintiff  was 
the  owner  in  fee  simple  of  40  acres  of  land 
therein  described,  and  entitled  to  the  pos- 
session thereof,  but  that  the  defendant  was 
In  the  possession  of  it  The  answer  admitted 
that  the  defendant  was  in  possession  of  the 
land,  denied  the  plaintiff's  alleged  title,  and 
averred  that  the  defendant  was  the  owner 
in  fee  simple  of  the  land  and  entitled  to  the 
possession  thereof.  Cause  was  tried  by  th» 
court  without  a  Jury,  findings  of  fact  made, 
and  as  a  conclusion  of  law  therefrom  Judg- 
ment was  ordered  for  the  defendant  on  the 
merits,  and  it  was  so  entered.  There  is  no 
settled  case  or  bill  of  exceptions.  Hence  it 
must  be  presumed  that  all  the  facte  found 
were  established  by  ample  competent  evi- 
dence.   Tbe  sole  question,  then,  to  be  deter- 
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mined  Is  whether  the  facts  found  Bostaln  the 
conclusion  of  law. 
Brlefljr  stated,  the  material  facta  are  these : 

(1)  On  July  27,  1885,  the  St  Paul  &  Ca»l- 
ca^  Railway  Company  was  the  owner  In  fee 
of  the  land  and  Its  title  duly  recorded.  On 
that  day  It  executed  to  Jacob  Neutzling  a 
written  executory  contract,  whereby  It  agreed 
to  sell  and  convey  the  land  to  him  upon 
payment  of  |160  and  Interest  On  May  31, 
1884,  Jacob  Nentzllng  assigned  the  contract 
to  Jacob  Nentzltng,  Jr.  Neither  the  contract 
nor  the  assignment  thereof  was  ever  recorded 
la  the  office  of  the  register  of  deeds.  The 
railway  company  duly  executed  and  delivered 
a  warranty  deed  of  the  land  to  Jacob  Neutz- 
ling, Jr.,  which  was  duly  recorded  In  the 
office  of  the  raster  of  deeds  on  November 
20.    1894. 

(2)  On  February  25,  1895,  Jacob  Neutzling, 
Jr.,  conveyed  the  land  by  warranty  deed,  duly 
recorded  the  next  day,  to  Elizabeth  Neutzling, 
who,  with  her  husband,  Jacob  Neutzling,  on 
July  2,  1896,  executed  a  warranty  deed,  daly 
recorded  on  July  2,  190U,  to  Jacob  Weldnor, 
whereby  they  conveyed  the  land  to  him. 

(3)  On  June  8,  1896,  Jacob  Weldner  exe- 
cuted a  warranty  deed,  duly  recorded  on  July 
2,  1900,  to  Jacob  Neutzling,  whereby  he  con- 
veyed the  land  to  him.  On  June  30,  1900, 
Jacob  Neutzling,  Jr.,  executed  and  delivered  a 
mortgage,  in  the  usual  form,  on  the  land, 
with  other  land,  to  Jacob  Neutzling,  Sr., 
which  was  duly  recorded  on  July  13,  1900,  to 
secure  the  payment  by  Jacob  Neutzling,  Jr., 
the  mortgagor,  to  Jacob  NentzUng,  Sr.,  the 
mortgagee,  of  the  sum  of  |6,000. 

(4)  On  October  30,  1903,  Jacob  Neutzling, 
Sr.,  the  mortgagee,  for  a  valuable  considera- 
tion, duly  sold  and  assigned  the  mortgage 
to  the  defendant,  and  the  assigimient  was 
daly  recorded  November  18,  1903.  The  de- 
fendant before  purchasing  the  mortgage 
esosed  an  abstract  of  the  title  to  the  land  to 
be  made,  submitted  the  same  to  his  attorney, 
and  acted  npon  his  advice  as  to  the  title. 
He  never  knew  and  never  had  any  notice 
that  Jacob  NentzUng,  Sr.,  had  an  executory 
contract  from  the  railway  company  for  the 
land  In  question,  nor  did  he  ever  know  or 
ever  have  any  notice  that  Jacob  Neutzling, 
Sr.,  had  made  an  assignment  of  the  contract 
between  blm  and  the  railroad  company  to 
Jacob  Neutzling,  Jr.  The  defendant  took  an 
assignment  of  the  mortgage  for  value  and 
without  any  notice  or  knowledge  of  any  out- 
standing equity. 

(5)  Default  was  made  In  the  conditions  of 
the  mortgage,  and  It  was  duly  foreclosed  and 
Qie  mortgaged  premises  duly  sold  to  the  de- 
fendant at  the  foreclosure  sale  on  January 
16,  1904,  and  the  certlflcate  of  sale  was  duly 
recorded  within  two  days  thereafter.  No 
redemption  was  ever  made  from  such  sale. 

(6)  On  October  3,  1884,  a  judgment  for 
$2T7.86  was  recovered  and  docketed  in  the 
district  court  of  the  county  of  Steams  by  the 
rirst  National  Bank  of  Whitewater,  Wis, 


against  Jacob  Nentzlhig,  and  on  Jaly  8,  ISSS, 
the  land  was  sold  to  the  bank  and  Maxj  W 
Tolman  on  execution  to  pay  tbe  Jadgmest 
The  usual  certificate  of  sale  was  m^de  to 
them,  which  was  duly  recorded  on  July  24, 
1893.  No  redemption  was  ever  made  froa 
this  sale.  The  bank  and  Mary  Tolman  aer- 
erally  quitclaimed  the  land  to  the  plaintiff. 
The  quitclaim  deed  from  the  bank  Is  dated 
January  4,  1904,  and  the  consideration  ex- 
pressed therein  Is  $1  and  other  good  and 
sufficient  considerations,  and  tbe  one  friMii 
Mary  W.  Tolman  Is  dated  October  14,  1903. 
and  the  consideration  expressed  tbereln  b 
$55.  Neither  of  the  deeds  were  ever  filed  for 
record  or  recorded  In  the  office  of  the  register 
of  deed&  Neither  the  bank,  nor  Tolman,  nor 
plaintUF  baa  ever  been  In  possession  of  tie 
land.  The  trial  court  from  tbe  foregoing 
evidentiary  facts  found  the  ultimate  fact 
and  conclusion  of  law  that  the  defendant 
was  the  owner  in  fee  and  entitled  to  the 
possession  of  the  land  and  that  tbe  plaintiff 
was  not,  that  the  defendant  recover  bii 
costs  and  disbursements,  and  directed  judg- 
ment accordingly.  It  Is  a  fair  inference  from 
the  record  that  Jacob  Neutzling.  Sr.,  and 
Jacob  Neutzling,  Jr..  are  father  and  son. 
that  the  executory  contract  for  tbe  sale  of 
the  land  was  made  to  the  father,  and  that 
the  Judgment  was  against  him,  although  thi.> 
trial  court  did  not  so  expressly  find.  It  is 
clear  that  tbe  rights  of  the  defendant  are 
not  affected  by  the  executory  contract  from 
the  railway  company  to  Jacob  Neutzling.  Sr.. 
for  the  sale  of  the  land,  for  the  reason  that 
It  was  never  recorded,  and  the  defendanr 
was  a  bona  fide  purchaser  of  the  mortgage, 
upon  which  his  title  to  the  land  reets.  with- 
out notice,  and  for  a  valuable  consideration. 
The  plaintiff,  however,  claims  that  Jacob 
Neutzling,  Jr.,  by  his  deed  dated  E^bmary 
25,  1895,  to  Elizabeth  Neutzling,  was  divested 
of  bis  title  to  the  land  and  never  thereafter 
acquired  any  title  thereto.  Hence  his  mort- 
gage to  Jacob  Neutzling,  Sr.,  dated  June  30. 
1900,  through  which  the  def«idant  claims 
title,  conveyed  no  Interest  in  or  Uen  upoa 
the  land.  This  conclusion  is  based  upon  tbe 
assumed  premises  that  the  deed  of  the  land 
by  Jacob  Weldner  to  Jacob  Neutzling,  as 
stated  in  the  finding  of  fact,  which  we  hare 
designated  as  No.  8,  was  made  to  Jacob 
Neutzling,  Sr.  The  trial  court  did  not  so 
find,  but,  on  the  contrary.  It  made  In  Its 
conclusions  of  law  the  ultimate  finding  of 
fact  that  the  defendant  was  the  owner  In 
fee  of  the  land.  This  fact  necessarily  in- 
cludes a  finding  that  Jacob  Neutzling,  Jr., 
was  the  grantee  In  the  deed  In  question.  Un- 
less this  ultimate  finding  conflicts  with  the 
third  specific  finding,  It  Is  controliiDg,  bat 
if  It  Is  Inconsistent  with  the  spedfic  find- 
ing, the  latter  must  conttoL  Gushing  t. 
Cable,  64  Minn.  6,  55  N.  W>  736;  Kinney 
T.  Matbias,  81  Minn.  64,  8S  N.  W.  497 ;  Town 
of  CampbeU  ▼.  Walt%  84  Minn.  264.  87  N. 
W.  782. 
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The  contentloii  of  the   plaintiff  is   that, 
wbere  father  and  son  have  the  same  name 
njnA  a  conveyance  of  land  is  mada  to  one 
of  them  without  designating  whether  to  the 
tm.theT  or  to  the  aon,  the  law  will  presume,  la 
tlie  absence  of  evidence  to  the  contrary,  that 
tlie  father  was  Intended  as  the  grantee;  and, 
fnrther,  that  In  this  case  there  are  no  other 
facts  found  which  would  rebut  the  presump- 
tion that  Jacob  Neutzllng,  Sr.,  was  the  grantee 
In  the  deed  referred  to  In  the  third  flndlne 
Tlie  rule  as  to  the  presximptlon  In  such  eases 
einimed  by  the  plaintiff  Is  sustained  by  the 
case  of  Graves  v.  Colwell,  90  lU.  612.    See, 
tiowever,  13  Cyc.  729,  and  the  cases  of  Bid- 
well  v.  Coleman,  11  Minn.  78  (611.  45),  Ambs 
V.   Railway  C3o.,  44  Minn.  266,  46  N.  W.  321, 
Blomberg  v.  Montgomery,  69  Minn.  149,  72 
N.   W.  66,  Simpson  v.  Dlx,  131  Mass.  179, 
aitd  Doty  T.  Doty,  158  111.  46,  42  N.  E.  174. 
Upon  principle  and  authority  we  are  of 
tbe  opinion,  and  so  hold,  that  where  father 
and  son  have  the  same  name  as  the  grantee 
In  a  conveyance  of  land,  and  neither  is  other- 
wise designated  as  the  grantee,  the  father 
will  be  presumed  to  be  the  grantee  If  other 
tilings  are  equal  and  there  Is  no  evidence  to 
the  contrary.    Applying  this  rule  to  the  facts 
of  this  case,  It  Is  obvious,  without  argument, 
that  the  evidentiary  facts  found  by  the  dis- 
trict court  as  to  the  execution  of  the  mort- 
gage by  the  son  to  the  father,  its  accept- 
ance by  him,  and  his  placing  It  on  record 
and  selling  it  to  the  defendant  are  ample 
to  rebut  any  presumption  that  the  father, 
and  not  the  son,  was  the  grantee  in  th» 
deed  here  In  question.    It  follows  that  the 
special  findings  of  act  and  the  ultimate  find- 
ing that  the  defendant  is  the  owner  in  fee  of 
the  land  are  consistent,  that  the  latter  is  a 
logical  and  necessary  Inference  from  the  for- 
mer, and,  further,  that  the  conclusions  of  law 
of  the  trial  court  and  Its  Judgment  are  sus- 
tained by  its  findings  of  fact 
Judgment  affirmed. 


BISSEBERQ  t.  BBB. 
(Snpreme  Court  of  Minnesota.    Dec.  14,  1908.) 

JTJDGIUNT— ACTIOH  TO  VaCAXB— WHBK  MaIH- 
TAllf  ABLE.  ,       ,   _      ^  .       ^. 

When  the  lasues  are  clearly  defined  by  the 
pleadings  and  no  deceit  Is  practiced  which  mis- 
leads a  party  as  to  the  character  of  the  proofs 
intended  to  be  offered,  an  action  will  not  lie, 
under  section  6434,  Gen.  St.  1894.  to  vacate  a 
Indfment  on  the  ground  that  It  was  obtained 
n  iraad  and  perjury. 

[Bd.  Note.— For  caws  in  point,  see  Cent  Dig. 
voL  SO,  Judgment,  |  714.] 

(SyUabns  by  the  Court) 

Appeal  from  District  Court,  Yellow  Medi- 
cine County;   Gorham  Powers,  Judge. 

Action  by  Pauline  BIsseberg  against  Jens 
J.  Bee.  From  an  order  granting  defendant's 
motion  for  judgment  on  the  pleadings,  plain- 
tiff appeals.    Affirmed. 


J.  li.  Freeman,  for  appellant    Ole  Hart- 
wick  and  0.  A.  Lende,  for  respondent 

ELLIOTT,  3.  This  Is  an  appeal  from  an 
order  granting  the  defendant's  motion  for 
Judgment  on  the  pleadings.  The  action  was 
brought  to  have  a  certain  Judgment  vacated 
and  set  aside  on  the  ground  that  It  was  ob- 
tained by  perjury  and  subornation  of  per- 
jury. The  complaint  alleges  in  substance, 
omitting  legal  conclusions,  that  in  May,  1901, 
the  plaintiff  brought  an  action  against  the 
defendant  to  recover  damages  for  malicious 
injury  to  her  stock.  It  was  alleged  that  on 
February  3,  1904,  the  defendant  took  pos- 
session of  certain  cattle  belonging  to  plain- 
tiff and  exposed  them  to  the  cold  and  In- 
clement weather,  thereby  causing  great  in- 
jury to  the  stock  and  damage  to  the  plain- 
tiff. The  answer  was  a  general  denial.  At 
the  trial  the  plaintiff  tesUfled  that  the  cat- 
tle were  taken  and  exposed  on  the  3d  of 
February,  1904,  as  alleged  in  the  complaint 
The  defendant  denied  that  he  took  the  cat- 
tle on  the  3d,  and  exposed  them  to  the  storm, 
but  admitted  that  be  took  them  on  February 
4th,  and  alleged  that  the  weather  on  that 
day  was  fine,  and  that  no  injury  was  done 
to  the  stock.  Four  of  defendant's  witnesses 
also  testified  that  the  cattle  were  taken  on 
the  4th  instead  of  the  8d  of  February.  It 
was  shown  by  an  official  weather  observer 
that  a  storm  was  raging  on  February  3d. 
and  that  it  ttimed  warm  on  the  morning  of 
the  4th  and  remained  so  during  the  day. 
The  Jury  returned  a  verdict  for  the  defend- 
ant and  a  Judgment  for  costs  was  entered 
against  the  plaintiff.  The  complaint  in  this 
case  recites  these  facts,  and  alleges  that  the 
defendant  and  his  witnesses  at  the  trial  of 
the  former  action  conspired  to  defraud  the 
plaintiff,  and,  for  the  purpose  of  deceiving 
the  Jury,  testifled  falsely  that  the  defendant 
took  the  cattle  on  the  4th  of  February,  when 
the  weather  was  warm.  Instead  of  on  the 
8d  of  February,  when  It  was  cold  and  stormy. 
It  is  claimed  that  the  plaintiff  was  taken  by 
surprise  by  this  testimony,  and  was  unable  to 
prove  that  the  cattle  were  actually  taken  on 
the  3d,  and  that  she  is  now  able  to  show  con- 
clusively that  the  defendant  and  his  witness- 
es committed  perjury  and  thus  Influenced  the 
jury  to  return  a  verdict  against  the  plain- 
tiff. The  answer  admits  that  the  wltne&^es 
testified  as  stated  in  the  complaint,  and  al- 
leges that  they  testified  truthfully.  The 
court  properly  granted  the  motion  for  judg- 
ment on  the  pleadings.  In  the  original  ac- 
tion the  defendant  Interposed  a  general  de- 
nial and  thereunder  was  properly  allowed  to 
show  that  the  cattle  were  taken  on  the  4  th 
of  February,  when  the  weather  was  warm, 
and  not  on  the  3d,  as  claimed  by  the  plaintiff 
The  issue  ^as  clearly  defined.  The  plain- 
tiff offered  her  evidence  on  that  issue  and 
failed  to  convince  the  Jury  that  the  defend- 
ant Injured  her  cattle.    The  plaintiff  was  not 
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larprised  within  tbe  legal  meanlns  of  the 
word, 

Tba  Important  fact  for  her  to  prove  was 
that  the  defendant  took  the  cattle  and  In- 
jured them  by  exposing  them  to  the  cold 
and  Inclement  weather.  The  exact  date,  ex- 
cept In  connection  with  the  weather,  was  of 
secondary  Importance.  The  defendant  de- 
nied having  taken  and  Injnred  the  cattle, 
and  at  the  trial  swore  that  he  did  not  take 
the  cattle  and  expose  them  to  the  storm 
which  was  raging  on  February  Sd,  and  to 
prove  this  showed  that  he  actually  did  take 
possession  of  the  animals  on  the  4th  of  Feb- 
ruary, and  that  the  weather  was  then  warm. 
If  he  had  them  in  his  possession  on  the  4th, 
and  they  were  not  then  injured.  It  showed 
conclusively  that  the  plaintHTs  claim  was 
unfounded.  The  plaintiff  testified  that  she 
waa  present  when  the  cattle  were  taken,  and 
the  defendant  and  his  witnesses  swore  that 
when  she  was  there  the  weather  was  warm. 
If  this  evidence  was  true,  it  could  not  have 
been  on  February  Sd,  as  that  was  a  stormy 
day.  The  plaintiff  had  to  show  more  than 
the  date,  she  had  the  burden  of  showing, 
also,  the  exposure  of  the  cattle,  and  result- 
ing damages.  The  issues  were  clearly  pre- 
sented by  the  pleadings,  and  there  was  noth- 
ing to  show  that  the  plaintiff  was  fraudu- 
lently misled  as  to  the  character  of  the  evi- 
dence which  the  defendant  would  produce. 
Section  6434,  Qen.  St  1894,  does  not  au- 
thorize an  action  under  such  clrcomstances. 
Hass  T.  Billings,  42  Minn.  63,  43  N.  W.  797; 
Wilkins  V.  Sherwood,  55  Minn.  164,  66  N. 
W.  Sei;  Ciolby  v.  Colby,  69  Minn.  ^S2,  61 
N.  W.  460,  60  Am.  St  Hep.  420;  CJlark  ▼. 
Lee,  68  Minn.  410,  69  N.  W.  9T0;  Moudry  ▼. 
WItzka  (Mlun.)  94  N.  W.  886. 

The  plaintiff  had  her  day  In  court,  and. 
If  she  was  unable  to  prove  the  allegations  of 
the  complaint,  It  was  her  misfortune,  and 
her  only  remedy  was  a  motion  for  a  new 
trial. 

Judgment  affirmed. 


In  re  NORTH  AMERICAN  COAL  &  MIN- 
ING CO. 

BYER  T.  WOOLPERT  et  al. 
(Supreme  Court  of  Minnesota.    Dte.  14,  1006.) 

1.  CoBPORATioNs— Dissolution— PsTiTioN  ow 
Stookholoers. 

Section  8176.  Rev.  Laws  1006,  which  pro- 
vides for  the  dissolution  of  a  corporation  upon 
the  petition  of  a  majority  In  number  or  interest 
of  the  members  of  the  corporation,  applies  to 
stock  corporations  and  to  certain  corporations 
without  capital  stock.  The  petition  may  be  made 
bv  a  majority  of  the  members  of  a  nonstock  cor- 
poration, or  by  the  holder  or  holders  of  the  ma- 
jority of  the  stock  of  a  stock  corporation. 

2.  Saue— Pbocbdube. 

In  proceedings  for  the  dissolution  of  a  cor- 
poration under  this  statute,  the  conrt  cannot  de- 
termine the  validity  of  ontatanding  stock  of  the 
corporation.  The  petition  must  be  made  by  the 
•wner  or  owners  of  a  majority  of  the  stock 


which  has  been  regularly  Issued  by  die  corpon- 
tlon  and  not  In  proper  proceedings  adjndged  in- 
valid. 
&  Sakb— Subbbudbb  or  Chabtbb. 

A  private  business  corporation  esmnot  8a> 
render  Its  charter  and  effect  a  dissolntum  with- 
out the  consent  of  the  state  expressed  by  preri- 
oos  authorization  or  subsequent  aoceptance  of 
th«  surrender. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County;   H.  D.  Dickinson,  Judge. 

Petltimi  of  John  F.  Byer  against  D.  C 
Woolpert  and  others  for  the  dlaaolntlon  o( 
the  North  American  Coal  ft  Mining  Con- 
pany.  From  an  order  diranisslng  the  pn>- 
ceedlngB,  petitioner  appeals.    Affirmed. 

The  petitioner,  John  F.  Byer,  conunenced 
proceedings  In  the  district  court  for  the 
dissolution  of  the  North  American  Coal  k 
Mining  Company,  a  stock  corporation  o^ 
ganlsed  under  the  laws  of  this  »tat&  Tbe 
petition  alleges  the  organization  of  the  eat- 
poratlon.  Its  principal  place  of  business; 
when,  by  whom,  and  under  what  law.  It 
was  incorporated,  the  names  and  addresses  of 
ths  stockholders,  the  amount  of  its  Indebted- 
ness, the  amount  and  description  of  its  real 
estate;  that  It  owns  no  i>er8onal  property 
and  has  never  transacted  any  business;  and 
alleges  that  there  has  been  Issued  2,(XX>  shares 
of  stock,  of  which  the  petitioner  owns  400 
shares.  It  is  further  alleged  that  said  coi^ 
poratlon  was  formed  at  the  solicitation  of 
said  Herbert  Williams,  and  upon  the  agree- 
ment, entered  Into  prior  to,  and  at  tbe  time 
of,  tbe  formation  thereof,  between  your  pe- 
titioner and  the  said  Herbert  Williama,  that, 
if  your  petitioner  would  furnish  sufficioit 
money  to  acquire  title  to  the  lands  above 
described,  said  Williams  would  fumisb  sufB- 
clent  means  to  operate  the  coal  mines  there- 
on, and  the  same  corporation  would  at  once 
begin  to  operate  the  same,  and  all  of  the 
steps  taken  by  said  corporation  and  all  of 
the  money  furnished  by  him  to  acquire  title 
to  said  lands,  and  all  other  acts  and  things 
done  by  him  with  reference  to  said  corpora- 
tion were  done  pursuant  to  the  said  agree- 
ment and  not  otherwise;  that  Immediately 
upon  the  organization  of  said  corporation, 
the  said  Herbert  Williams  cauaed  himself 
to  be  elected  president  and  his  wife,  hyra.  B. 
Williams,  secretary  thereof,  and  ttiereapon 
the  said  president  and  secretary  Issued  a 
large  amotmt  of  stock,  to  wit:  about  2,000 
shares  to  various  parties,  400  shares  of  which 
were  Issued  to  your  petitioner,  aud  your 
petitioner  alleges,  upon  information  and  be- 
lief, that  no  consideration  whatever  was 
paid  for  the  issue  af  any  of  said  shares  ex- 
cepting only  by  your  petitioner  for  the  Is- 
sue to  him  of  400  shares  of  said  corporate 
stock;  that  said  Herbert  Williams  has  at 
all  times  controlled  all  of  the  shares  of  atcck 
BO  Issued  as  aforesaid,  excepting  only  those 
issued  to  your  petitioner;  that  the  stock  so 
controlled  by  said  Williams  constitutes  a 
majority  of  the  shares  of  stock  of  said  co^ 
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poratlcm,  and  he  has  been  able  to,  and  ac- 
tually has,  controlled  and  conducted  all  of 
tbe  acts  of  said  corporation  In  his  own  In- 
terest and  for  "his  own  personal  ben^ts; 
that  he  caused  a  note  of  said  corporation 
for  the  sum  of  |3,000  to  be  executed  by  the 
otRc&n  thereof,  and  deliya%d  to  the  Inves- 
tors' Syndicate,  a  corporation  of  Minneapo- 
lis, Minn.,  and  a  mortgage  upon  said  above- 
described  lands  as  security  therefor,  to  be 
executed  and  delivered  to  said  Investors' 
Syndicate,  which  note  and  mortgage  still 
remain  outstanding  against  said  North  Amer- 
ican Coal  ft  Mining  Company,  and  said  mort- 
gage constitutes  a  cloud  upon  the  title  of  said 
corporation  to  said  land;  that  said  corpora- 
tion and  said  Williams  have  failed  and  neg- 
lected to  open  up  and  operate  the  mines 
upon  said  lands,  or  to  do  any  other  act  or 
thing  toward  0];>enlnK  up  and  oi)eratlng  such 
mines,  and  have  failed  and  neglected  even 
to  pay  the  taxes  upon  said  lands,  and  your 
petitioner  has  been  obliged  to  pay  the  same 
from  year  to  year  to  protect  the  said  property 
from  tax  sales. 

F.  H.  Peterson,  for  appellant  Savage  ft 
Purdy,  for  respondents. 

ELLIOTT,  J.  (after  stating  the  facts). 
The  appellant  contends  that  the  power  to  sur- 
render Its  charter  is  inherent  In  the  share- 
holders of  every  corporation,  that  they  can 
do  BO  without  statutory  authority,  and  that 
the  petition  here  presented  complies  with  the 
statutes  of  his  state. 

1.  There  la  some  authority  for  the  rule  that 
the  stockholders  of  a  private  corporation 
may  surrender  the  charter  without  the  con- 
sent of  the  state,  bat  the  cases  are  not  well 
considered  and  are  unsound  In  principle' 
The  grant  of  the  franchise  to  be  a  corpora- 
tion in  an  exercise  of  the  sovereign  power  of 
the  stete.  The  acceptance  of  the  grant  im- 
poses obligations  which  may  not  voluntarily 
be  abandoned  at  will.  It  is  conceded  that 
this  Is  true  In  respect  to  corporations  of  a 
public  or  quasi  public  character,  but  it  Is 
contended  that  private  business  corporations 
are  of  such  a  character  that  the  stockholders 
only  are  Interested  In  their  perpetuation. 
This  Idea  Ignores  the  contract  which  exists 
between  the  state  and  the  corporation  and  Ito 
members.  The  charter  of  a  private  corpo- 
ration is  a  contract  and  like  other  contracts 
It  can  be  made  only  by  the  mutual  consent  of 
the  parties.  The  consent  of  the  state  Is  ex- 
pressed In  the  grant,  and  that  of  the  corpora- 
tors In  the  acceptance  of  the  privilege.  The 
relation  thus  created  can  be  terminated  only 
by  mutual  consent,  or  by  the  withdrawal  of  the 
franchise  under  power  for  that  purpose  duly 
reserved.  Unless  the  right  to  terminate  the 
relation  is  thus  reserved,  it  cannot  be  exer- 
cised by  one  party  without  the  consent  of  the 
other.  It  follows  that,  so  long  as  no  ground 
for  forfeitnte  exists,  the  franchise  of  being  a 
corporation   cannot    be   withdrawn  by   the 


state  without  the  consent  of  the  grantee,  nor 
can  the  grantee  surrender  the  franchise  and 
repudiate  the  obligations  imposed  thereby, 
without  the  consent  of  the  state.  The  hold- 
ers of  the  franchise  may  terminate  the  re- 
lation by  the  surrender  of  the  franchise  to 
the  state  with  the  consent  of  the  state  as  any 
contract  may  be  discharged  by  the  mutual 
consent  of  all  parties.  The  consent  of  the 
state  to  the  surrender  of  the  franchise  and 
the  resulting  dissolution  of  the  corporation 
may  be  shown  by  any  evidence  which  is 
sufficient  to  show  an  Intention  to  accept  the 
surrender.  The  necessity  for  the  acceptance 
by  the  stete  is  established  by  the  overwhelm- 
ing weight  of  authority.  It  is  the  acceptence 
which  gives  efficacy  to  the  surrender.  1  Blk. 
Comm.  486;  2  Kyd.  Cor.  447;  Boston  Glass 
Mfg.  Co.  V.  Langdon,  24  Pick.  (Mass.)  49,  86 
Am.  Dec.  292;  Folger  v.  Columbian  Co.,  99 
Mass.  267,  98  Am.  Dec.  747,  annotated;  Me- 
chanics' Bank  v.  Heard,  37  Qa,  401 ;  Wllgus, 
Cases  on  Law  of  Private  Corporations,  p. 
886,  and  many  cases  there  cited.  In  some 
states  provision  is  made  for  a  formal  expres- 
sion of  the  consent  of  the  state  to  the  sur- 
render of  the  charter  of  a  corporation.  The 
stotntes  of  this  state  recogniee  the  Impor- 
tance of  permitting  the  members  or  stock- 
holders of  private  corporations  to  freely  wind 
up  the  business  and  have  the  corporation  dis- 
solved. Upon  proper  application  made  to  the 
court  and  a  showing  such  as  Is  required  by  the 
statute  the  court  Is  authorized  to  make  an 
order  dissolving  the  corporation  and  appoint 
a  receiver  to  wind  up  ite  business.  This 
proceeding  Is  consistent  with  the  theory 
of  a  contract  relation  between  the  corpora- 
tion and  the  state,  and  provides  for  the  ac- 
ceptance of  the  surrender  by  the  state,  act- 
ing through  one  of  its  organs,  upon  compli- 
ance with  the  conditions  Imposed  by  the  stat- 
ute. Although  this  is  the  era  of  free  incor- 
poration, it  win  not  do  to  lose  sight  of  the 
fact  that  incorporation  Is  a  privilege  granted 
by  the  stete  for  a  definite  period  which  can- 
not be  abandoned  or  cast  aside  at  will  with- 
out the  consent  of  the  state. 

2.  The  statutes  recognize  the  right  of  the 
members  of  a  corporation  to  surrender  the 
charter  and  prescribed  the  methods  in  which 
it  may  be  done.  By  section  2852,  subd.  7, 
Rev.  Laws  1906,  every  private  corporation 
is  empowered  "to  wind  up  and  liquidate 
Its  business  in  the  manner  provided  by 
law."  The  right  is  granted  by  section  2882 
to  the  corporation  and  by  section  8175  to 
individual  members  thereof.  Section  2882 
provides  that:  "Whenever  any  corporation, 
except  a  bank  of  discount  and  deposit  or 
a  savings  bank,  has  determined,  upon  the 
affirmative  vote  of  a  majority  of  each  class 
of  its  stock  entitled  to  vote,  or  of  its  members 
if  without  capital  stock,  that  It  is  for  the  In- 
terest of  all  persons  concerned  therein  that 
It  be  dissolved,  it  may  cause  appropriate  ac- 
tion to  be  taken  to  effect  such  dissolution." 
The  appropriate  action  Is  provided  by  section 
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3175,  as  follows :  "A  majority  In  number  or  in- 
terest of  the  members  of  a  corporation  de- 
siring to  close  their  concerns  and  dissolve  the 
corporation  may  present  a  i)etltlon  to  the 
district  court  of  the  county  of  Its  principal 
place  of  business,  setting  forth  the  name  of 
the  corporation,  when  and  by  or  under  what 
law  it  was  incorporated,  the  names  and  ad- 
dresses of  the  bondholders,  stockholders  or 
members,  and  If  not  then  transacting  busi- 
ness, when  It  ceased  to  do  so,  the  amount  of 
its  indebtedness,  the  amount  and  character 
of  its  personal  property,  and  the  amount  and 
description  of  its  real  estate.  It  shall  also 
state  the  grounds  upon  which  this  disRolutlon 
is  sought  and  the  interest  of  the  petitioner 
and  shall  pray  for  proper  relief."  A  subse- 
quent section  provides  for  a  bearing,  and.  If 
any  of  the  grounds  specified  In  the  petition 
are  sustained,  the  court  shall  adjudge  the 
corporation  dissolved  and  appoint  a  receiver 
to  close  Its  affairs.  It  is  apparent,  when  we 
read  these  sections  together,  that  they  pro- 
vide for  the  dissolution  of  a  corporation  up- 
on the  petition  of  the  corporation  after  it  lias 
been  authorized  by  the  affirmative  vote  of  the 
majority  of  the  stock  or  of  Its  memliers  if 
without  capital  stodt,  and  upon  the  petition 
of  a  majority  in  number  or  interest  of  the 
members  of  a  corporation  acting  Independent- 
ly of  corporate  action.  The  procedure  in 
either  case  is  upon  petition  as  provided  in 
section  3176.  If  the  petition  is  made  by  the 
corporation.  It  should  recite  the  authoriza- 
tion by  the  members  or  stockholders  which  is 
made  a  condition  precedent  to  the  right  to 
proceed,  in  addition  to  what  is  required  by 
section  3175. 

The  petition  in  this  case  was  made  by  one 
who  claimed  to  represent  a  majority  in  in- 
terest of  the  members  of  a  stock  corporation. 
Bat  the  petition  discloses  that  the  petitioner 
is  a  single  stockholder  who  is  the  owner 
of  but  one-fifth  of  the  capital  stock  of  the 
corporation.  The  statute  provides  that  a 
petition  may  be  presented  by  "a  majority  in 
number  or  interest"  of  the  members  of  a 
corporation.  When  read  in  connection  with 
the  preceding  sections  it  is  reasonably  clear 
that  it  applies  both  to  corporations  with  and 
without  capital  stock.  When  there  is  no 
capital  stock,  the  petition  must  be  presented 
by  a  majority  in  number  of  the  members.  A 
corporation  having  capital  stock  can  be  dis- 
solved only  on  the  petition  of  stockholders 
who  represent  a  majority  of  the  stock,  as 
they  only  can  represent  a  majority  in  in- 
terest of  the  meml>er8  of  such  corporation. 
Any  other  construction  of  the  language  would 
lead  to  the  absurd  conclusion  that  a  stock 
corporation  may  be  dissolved  upon  the  pe- 
tition of  a  number  of  individuals,  who  hold 
in  the  aggregate  but  an  insignificant  amount 
of  steck,  against  the  wishes  of  a  single 
member  who  holds  much  more  than  a  ma- 
jority of  the  stock.  This  would  be,  not  only 
unreasonable,  but  Inconsistent  with  the  recog- 
nised rule  that  the  right  to  control  a  Joint- 


stock  corporation  Is  vested  In  the  faoldera  oT 
the  majority  of  the  stock.  The  petitiomr 
represents  neither  a  majority  in  nanit>ers  nor 
Interest  of  the  members  of  this  corpoT^tloo. 
He  represents  but  one-fifth  of  tbe  capital 
stock.  It  is  true  be  alleges  that  all  the  stock 
which  has  been  Issued  to  others  than  bimsdf 
has  never  been  paid  for  and  was  Crandalait' 
ly  issued.  Until  this  fact  is  determined  In  a 
proper  proceeding,  the  holders  of  all  out- 
standing stodc  in  the  corporation  are  entitled 
to  vote  at  corporate  meetings,  and  to  be  beard 
In  a  proceeding  of  this  character.  Downing 
T.  Potts,  28  N.  J.  Law,  66.  The  recital  in  the 
petition  that  the  stock  was  Issued  without 
consideration  is  not  conclusive  as  to  Its  in- 
validity. It  was  not  Issued  in  violation  of  a 
statute,  and,  as  between  the  corporation  and 
the  stockholder.  It  may.  under  some  oircuiu- 
Btances,  be  valid.  The  proceeding  to  dissolve 
the  corporation  Is  purely  statutory  and  can- 
not be  turned  Into  an  equitable  action  for 
the  purpose  of  determining  the  validity  of 
the  outstanding  stock  of  the  corporation. 
As  the  petition  was  insufficient,  tbe  proceed- 
ings were  properly  dismissed. 

Tbe  regularity  of  tbe  proceedings  in  other 
rejects  therefore  requires  no  consideration. 

Order  affirmed. 


NBIiSON  V.  MISSISSIPPI  &  BUM  RIVER 
BOOM  CO. 

(Supreme  Court  of  Minnesota.    Dec.  14.  1906l) 

AppeaI/— Review— Gbant  or  New  Tbiai.. 

In  an  action  to  recover  damages,  alleged 
to  have  l>cen  caused  to  plaintiS's  property  bj 
the  maintenance  of  defendant's  pfen,  boiaiiM, 
and  Borting  works  in  tbe  Mississippi  river  ad- 
jacent thereto,  it  is  held,  that  the  evidence  is 
not  conclusive  that  the  damage  complained  of 
was  occasioned  by  an  unprecedented  rainfalL 
and  further,  that  tbe  order  of  the  trial  coort 
granting  a  new  trial  should  be  sustained  under 
the  rule  of  Hicks  v.  Stone,  13  Minn.  434  (GIL 


Order  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3871.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Anoka  Coun- 
ty;  Arthur  B.  Oiddings,  Judge. 

Action  by  Amanda  Nelson  against  the  Miss- 
issippi &  Rum  River  Boom  Company.  Ver- 
dict for  plaintiff  for  |950.  Motion  by  de- 
fendant for  judgment,  notwithstanding  the 
verdict  denied,  and  new  trial  granted.  Both 
parties  appeal.    Affirmed  on  both  appeals. 

James  A.  Peterson  and  A.  F.  Pratt,  for 
plaintiff.  Cohen,  Atwatn  &  Shaw  and  W. 
B.  Dodge,  for  defendant 

BROWN,  J.  Plaintiff  is  the  owner  of  cer- 
tain land  situated  in  Anoka  county,  border- 
ing on  the  Mississippi  river,  and  occupied 
by  her  and  her  husband  as  a  dairy  farm. 
Since  1896,  defendant  has  maintained  la 
the  river  below  pialntlfTs  premises  a  stmc- 
turo  known  as  a  "sorting  gap,"  used  for  tbt 
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purpose  of  holding  logs  floating  down  the 
river  nntll  they  can  be  sorted  and  distribut- 
ed to  their  respective  owners.  It  also  con- 
structed and  maintained  in  the  river,  ad- 
jacent to  plalntlfTs  premises,  certain  booms 
and  piers  nsed  In  connection  with  the  sorting 
sap  below.  Prior  to  June,  1902,  It  Is  claimed 
by  plalntUt,  the  maintenance  of  defendant's 
structures  had  caused  injury  and  damage  to 
Iier  riparian  rights,  and  she  brought  suit  to 
recover  damages  therefor.  Some  time  after 
the  suit  was  brought,  the  parties  entered  Into 
a.  settlement  by  which  it  was  agreed  that 
<3efendant  might  for  the  term  of  Ave  years, 
in  consideration  of  the  sum  of  $200  per  year, 
continue  the  maintenance  of  its  piers  and 
txwms,  and  other  structures  in  the  river,  ad- 
jacent to  and  fronting  plaintiff's  property, 
substantially  in  the  position  In  which  they 
bad  theretofore  been  maintained,  provided 
that  the  grant  "should  not  be  construed  to 
give  to  said  second  party  (defendant)  the 
right,  privilege,  license,  or  easement  here- 
after to  wash  away  any  material  part  of 
the  banks  along  said  lands  beyond  the  said 
water  line,  which  water  line  for  the  purpose 
of  this  Instrument  Is  hereby  agreed  to  be  as 
shown  by  Exhibit  A,  hereto  attached,  and 
made  a  part  hereof."  It  Is  claimed  by  plaln- 
tiK  that  since  the  date  of  that  contract, 
and  particularly  during  the  months  of  April, 
May,  and  June,  1906,  by  reason  of  the  con- 
struction and  maintenance  of  defendant's 
works  In  the  river  adjacent  to  her  property, 
nnd  the  accumulation  therein  by  defendant 
of  a  large  qnantity  of  logs,  the  channel  of  the 
river  was  changed  from  the  center  of  the 
stream  to  the  side  thereof  bordering  on  plajn- 
tifTs  land,  by  reason  of  which  plaintiff's 
banks  were  washed  away,  and  other  damage 
done  to  her  property.  She  brought  this  action 
to  recover  damages  on  the  claim  that  the 
special  provision  in  the  contract  above  refer- 
red to  had  been  violated,  and  that  her  land 
had  been  damaged  to  the  sum  of  $1,600.  She 
had  a  verdict  In  the  court  below  for  $950. 
Subsequent  to  the  trial,  defendant  moved  in 
the  alternative  for  Judgment  notwithstand- 
ing the  verdict,  or  for  a  new  trial.  The  (iourt 
denied  the  motion  for  judgment,  but  granted 
a  new  trial.  Both  parties  appealed;  the 
plaintiff  from  so  much  of  the  order  as  granted 
a  new  trial,  and  defendant  from  the  portion 
denying  Its  motion  for  judgment 

It  Is  contended  by  defendant,  In  support  of 
the  claim,  that  the  court  erred  In  not  grant- 
ing Judgment  notwithstanding  the  verdict, 
that  the  Injury  to  plaintiff's  land  occurred 
during  the  months  of  June  and  July,  1905, 
and  was  occasioned  by  the  unprecedented 
rainfall  which  caused  the  waters  of  the 
Mississippi  river  to  rise  to  a  level  before  un- 
known, and  to  a  height  of  nine  feet  above 
plaintiff's  banks,  and  that  for  injuries  occur- 
ring during  that  time,  being  occasioned  by 
the  Incessant  and  unprecedented  ralnfnll, 
defendant  Is  not  liable.    On  the  other  hand, 


plaintiff  contends  that  the  maintenance  of  de- 
fendant's works  diverted  the  channel  of  the 
river,  and  caused  a  swift  current  along  her 
shore,  thus  washing  away  her  banks,  flood- 
ing the  property,  and  destroying  a  spring 
upon  her  premises.  We  are  unable  to  concur 
with  defendant  that  It  Is  entitled  to  judgment 
on  the  merits,  notwithstanding  the  verdict. 
A  careful  reading  of  the  evidence  leads  to  the 
conclusion  that  the  question  whether  defend- 
ant's Works,  booms,  piers,  and  other  struc- 
tures resulted  in  tlic  diversion  of  the  chan- 
nel of  the  river,  causing  the  water  to  flow 
rapidly  along  plaintlfTs  shore  and  damaging 
It,  as  claimed,  was  a  question  for  the  Jury  to 
determine.  We  are  Impressed,  however,  that 
•the  unusual  rainfall  In  June,  1905,  was  the 
principal  cause  of  the  damage  complained  of, 
but  the  evidence  sustaining  that  view  Is  not 
so  clear  and  persuasive  as  to  make  the  ques- 
tion one  of  law. 

This  leads  to  a  consideration  of  the  merits 
of  plaintiff's  appeal  from  the  order  granting 
a  new  trial.  The  motion  for  a  new  trial  was 
based  on  the  ground  of  errors  In  law  occur- 
ring at  the  trial,  excepted  to  by  defendant; 
that  the  verdict  was  not  justified  by  the  evi- 
dence, and  that  the  d.amages  awarded  by  the 
Jury  were  excessive.  We  sustain  the  order, 
granting  the  new  trial,  on  the  rule  of  Hicks 
V.  Stone,  13  Minn.  434  (GU.  398),  It  expressly 
appearing  from  the  order  of  the  court  below 
that  the  new  trial  was  granted  for  the  reasons 
specified  and  stated  in  the  notice  of  motion, 
which  Included,  as  we  have  already  observed, 
the  contention  that  the  verdict  was  not  sus- 
tained by  the  evidence,  and,  further,  that 
the  damages  were  excessive.  The  case  comes 
fairly  within  the  rule  by  which  we  sustain 
orders  of  this  kind  as  discretionary.  The 
evidence  is  neither  clearly  nor  palpably  In 
favor  of  plaintiff's  theory  of  the  case,  and  the 
court  might  well  have  found  that  the  damages 
awarded  by  the  jury  are  excessive. 

The  contention  of  plaintiff  that  the  dam- 
ages are  not  excessive,  because  no  evidence 
was  offered  by  defendant  tending  to  contra- 
dict the  estimates  given  by  witnesses  for 
plaintiff.  Is  not  sound.  In  actions  of  this 
nature,  to  recover  unliquidated  damages, 
the  court  is  not  concluded  by  estimates  of  wit- 
nesses as  to  the  loss  sustained.  The  damages 
must  be  determined  from  a  consideration  of 
all  the  evidence  showing  the  nature  of  the 
injuries,  the  condition  of  the  property  before 
and  after,  and  the  value  in  gen»al  of  prop- 
erty in  the  vicinity,  and  not  solely  from  opin- 
ion evidence.  Opinion  evidence  Is  proper  and 
competent,  but  not  conclusive.  The  quantity 
of  land  damaged  In  the  case  at  bar  was  ex- 
ceedingly small,  and  the  photographs  taken 
after  the  flood  had  receded  disclose  that  plain- 
tiff's land  along  the  shore  was  not  In  fact  in- 
jured to  the  extent  the  testimony  In  the  rec- 
ord would  Indicate. 

On  the  whole,  we  are  forced  to  the  conclu- 
sion that  on  either  ground,  viz.,  that  the  ver- 
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'diet  Is  not  sustained  by  the  evidence,  or  tbat 
the  damages  are  excessive,  the  order,  grant- 
ing a  new  trial,  was  clearly  within  the  discre- 
tion of  the  court  below,  and  we  would  not, 
wltbln  the  rules  applicable  to  such  a  case, 
l>e  Justified  In  Interfering  with  it 

In  view  of  a  new  trial,  we  may  add  that  the 
contmtlon  of  defendant  that  the  damage  to 
the  spring,  alleged  to  have  been  destroyed, 
was  special,  and  should  have  been  specially 
pleaded,  is  not  well  taken.  The  measure  of 
damages  applicable  to  the  case  Is  the  differ- 
tmce  in  value  of  the  land  before  and  after 
the  acts  complained  of.  In  determining  which 
the  injury  to  the  spring  should  be  taken  Into 
consideration.  It  is  unnecessary  to  consider 
«ther  alleged  errors.  They  are  not  likely  to 
occur  on  another  trial. 

Order  affirmed  on  both  appeals. 


OOOK  v.  KOOCHICHING  CO.  et  al. 

<Snpreme  Court  of  Minnesota.    Dec.  14,  1006.) 
Appeaii— Review — Firdirgs  of  Court. 

In  an  action  for  the  partition  of  land  it 
Is  hM,  that  the  findings  of  the  trial  court 
«r«  sustained  by  the  evidence. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |  8983.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Itasca  county ; 
M.  A.  Spooner,  Judge. 

Action  by  Mary  A.  Cook  against  the  Eoo- 
■chlchlng  Company  and  others  for  partition. 
Judgment  for  defendants,  and  plalntiti  ap- 
peals from  an  order  denying  a  new  trial.  Af- 
firmed. 

S.  F.  White,  for  appellant  O.  J.  Rock- 
wood  and  D.  A.  Fiske,  for  respondents. 

BROWN,  J.  Action  for  the  partition  of  cer- 
'  tain  land  in  which  defendant  had  Judgment, 
and  plalntlfT  appealed  from  an  order  denying 
a  new  trial.  The  facts  are  as  follows:  An- 
gle Smith,  the  owner  of  certain  tracts  or 
parcels  of  land  In  Itasca  county.  Including 
that  wtdch  piaintiiC  in  this  action  now  claims 
to  own,  died  in  June,  1898,  leaving  a  number 
of  brothers  and  sisters  as  her  sole  bein.  Her 
estate  was  probated,  and  the  land  in  question 
sold  under  an  order  of  the  probate  court  for 
the  purpose  of  paying  the  debts.  One  Eliza- 
beth Manston  became  purchaser  at  the  pro- 
bate sale,  and  the  administrator  executed  a 
deed  purporting  to  convey  the  land  to  her. 
There  appears  to  have  been  some  fraud  con- 
nected with  tin  administration  of  the  estate, 
and  it  was  salMequentiy  found,  on  investiga- 
tion, that  the  probate  proceedings  were  in- 
valid, and  that  no  title  to  the  land  passed 
to  Mrs.  Manston  by  the  administrator's  deed. 
A  conspiracy  existed  between  James  Smith, 
brother  of  deceased,  who  was  appointed  ad- 
ministrator, Moses  Manston,  Eugene  A.  Ar- 
nold, and  one  Leeman,  the  object  of  which 
was  to  acquire  title  to  the  land  to  the  exclu- 
sion of  the  rightful  heirs,  and  the  probate 


proceedings  were  conducted  for  the  acaxa- 
plishment  of  that  end.    It  was  agreed  betweec 
them  that  the  land  should  be  sold  to  Mn. 
Manston,  and  that  she  should  tbereafter  con- 
vey an  undivided  Interest  to  each  conspirator. 
Arnold's  interest  was  to  be  one-foartb.     Pur- 
suant to  this  Tmderstanding,  Mrs.    SCanstox 
her  husband  Joining,  subsequent  to  tbe  pro- 
bate  sale,   conveyed  by   separate    warrant! 
deeds  an  undivided  Interest  to  tfae   several 
parties — one-fourth  to  Arnold — and  a  propw- 
ly  executed  deed  of  conveyance  was  delivered 
to  him.    As  stated,  the  probate  proceeding 
were  void,  and  it  became  necessary,  in  order 
to  validate  the  Manston  title,  to  obtain  deeds 
from  all  the  heirs  of  Mrs.  Smith.     This  was 
accomplished,  and  to  assist  in  procarlng  then., 
plaintiff  in  this  action  paid  Arnold  the  sum 
of  $250,  under  the  agreement  and  understand- 
ing, as  she  claims,  that  the  title  to  the  land 
was  to  be  conveyed  to  her.    The  trial  conn 
found  that  the  deed  from  Mrs.  Manston  and 
husband  contained,  when  executed   and  ac- 
knowledged by  them,  the  name  of  Arnold  as 
grantee;  further,  that  before  the  same  was 
recorded,  Arnold  erased  his  own  name  and 
inserted  tbat  of  plalntifF,  May  A.  Oo(A.     Tlw 
court  further  found  that,  in  order  to  asslBt 
in  this  transaction,  and  to  enable  Arnold  to 
obtain  title  to  the  one-fourth  intffl«8t  In  qnes- 
ti<»i,  plaintlflr  paid  him  in  all  the  snm  of  $300 
— $60  to  obtain  the  conveyance  from   Mrs. 
Manston,  the  purchaser  at  the  administrator's 
sale,  and  $250  to  obtain  the  deeds  from  tbe 
heirs — but  that  there  was  no  understanding 
or  agreement  betweoi  plaintiff  and  Arnold 
that  the  purchase  should  be  for  her  boiefit. 
or  that  she  should  have  any  interest  what- 
ever in  the  land;  and,  further,  tbat  Arnold 
erased  his  own  name  as  grantee  in  the  deed 
from  the  Manston's  and  inserted  tbe  name 
of  plaintiff  for  the  purpose  of  concealing  Ida 
ownership  of  the  land  and  to  defraud  his 
creditors.     Subsequent  to  the  recording  of  the 
deed,  defendant  Nicoll,  who  held  a  Jndgment 
against  Arnold  duly  rendered  in  the  district 
court  of  Hennepin  county,  filed  and  docketed 
a  transcript  of  the  Judgment  In  Itasca  coun- 
ty, and  caused  Arnold's  Interest  in  tbe  land 
to  be  levied  upon  and  sold  under  execution. 
The  controversy  In  the  action   is   between 
plaintiff,  claiming  to  be  the  true  grantee  in 
the  deed  from  the  Manstons,  and  defendants, 
claiming  under  tbe  execution  sale  against  Ar- 
nold. 

Practically  the  only  question  presented  for 
our  consideration  is  whether  tbe  findings  of 
the  trial  court  are  sustained  by  the  evidence. 
We  have  fully  considered  the  record  and 
reach  the  conclusion  that  they  are  sustained. 
We  are  not  required  to  demonstrate  tbe  cor- 
rectness of  the  findings  by  a  discussion  of 
the  evidence.  Carver  v.  Bagley,  79  Minn.  114, 
81  N.  W.  757.  It  is  sufficient  that  we  hav^ 
read  carefully  tbe  record  and  find  therein 
competent  evidence  reasonably  tending  to  sup- 
port the  findings.  The  evidence  is  flatly  con- 
tradictory— ^tbe  witnesses  on  behalf  of  plain- 
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tiff  testifying  ezpUdtly  that  the  deed  nnder 
which  she  claims  originally  contained  her 
name  as  grantee  and  that  no  change  or  alter- 
ation was  ever  made  therein;  on  the  other 
band,  the  wltnessea  on  behalf  of  defendant 
testify  as  distinctly  that  the  deed,  as  orig- 
inally executed,  contained  the  name  of  Ar- 
nold as  grantee,  and  that  the  name  of  plain- 
tiff was  inserted  therein  subsequent  to  Ita 
delivery  to  Arnold.  This  state  of  the  eyl- 
dence  made  the  question  one  for  the  trial 
court  to  determine.  The  deed  was  not  pro- 
duced at  the  trial,  and  the  question  whether 
It  had  been  changed  or  altered  as  to  the  gran- 
tee could  be  determined  only  from  the  ey|- 
dence  just  referred  to.  The  plaintifTs  witness- 
es were  before  the  trial  court,  their  demeanor 
and  apparent  truthftilness  open  to  obserra- 
tion,  a  condition  not  afforded  this  court 

The  principal  contention  of  plaintiff  is  that 
abe  furnished  the  money  to  Arnold  under  an 
agreement  and  understanding  that  he  should 
purchase  the  land  for  her,  as  her  agent,  and 
that  no  title  ever  passed  to  him,  even  If  the 
deed  originally  contained  his  name  as  gran- 
tee. This  claim  Is  disposed  of  by  the  refusal 
of  the  court  below  to  so  find  as  a  fact  The 
question  whether  the  court  erred  in  refusing 
to  BO  find  must  be  determined  by  the  general 
rule  which  guides  us  in  determining  whether 
findings  actually  made  are  sustained  by  the 
evidence.  Unless  the  refusal  be  clearly  and 
palpably  against  the  evidence,  we  cannot  in- 
terfere. A  careful  examination  of  the  record 
and  full  consideration  of  all  the  facts  and 
circumstances  surrounding  the  transaction, 
the  relationship  of  the  parties  here  before 
the  court,  and  their  conduct  in  reference  to 
the  deed  after  its  execution,  together  with 
such  inferences  as  might  reasonably  be  drawn 
therefrom,  leads  to  a  conclusion  adverse  to 
appellant's  contention  that  the  evidence  In 
her  favor  upon  this  branch  of  the  case  is  un- 
contradicted. She  is  the  stepdaughter  of  Ar- 
nold, and  the  court  might  well  have  conclud- 
ed tliat  Arnold  made  use  of  her  name  for 
the  purpose  stated  in  the  findings,  viz.,  to  con- 
ceal his  ownership  of  the  property. 

Order  affirmed. 


AU>BIGH  et  al.  v.  SCRIBNER. 
(Supreme  Court  of  Michigan.    Dec.  17,  1906.) 

1.  Fbaud  —  AonoN— Evidence— ADinssiBiu- 

TY. 

In  an  action  for  deceit  practiced  on  plain- 
tiff in  an  exchange  of  real  estate,  the  deceit 
consisting  of  false  representations  as  to  the 
value  of  defendant's  property,  evidence  to  Bbow 
that  the  value  of  the  property  traded  by  plain- 
tiff was  slight  was  competent  as  bearing  on  the 
probability  of  defendant  havini;  made  the  repre- 
sentations and  of  plaintifT  having  relied  on 
them,  and  as  bearing  on  the  measure  of  dam- 
ages. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  23,  Fraud,  {  52.] 

2.  Sahb— Refbesehtatiors. 

Where  real  estate  agents  representing  de- 
fendant an  owner,  informed  a  prospective  pn^ 

lOB  N.W.— 71 


chaser  that  there  were  a  certain  nnmber  of  fruit 
trees  on  the  premises,  but  before  the  sals  was 
consummated  defendant  told  him  that  there  was 
a  less  number.  In  an  action  for  deceit  he  could 
not  rely  on  the  agent's  representation  as  that 
of  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  |{  17-23.] 

Error  to  Circuit  Court,  Wayne  County; 
Alfred  J.  Murphy,  Judge. 

Action  by  Frank  Aldrlcb  and  others 
against  Enoch  W.  Scrlbner.  Judgment  in 
favor  of  plaintiffs,  and  defendant  brings 
error.    Reversed,  and  new  trial  ordered. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Clark,  Jones  &  Bryant  for  appellant  Pal- 
mer &  Palmer,  for  appellees. 

MONTGOMERY,  J.  Plaintiffs  recovered  a 
Judgment  of  $510  in  an  action  on  the  case 
for  deceit  The  case  as  made  by  plaintiffs 
was  in  substance  as  follows:  On  March  27, 
1004,  plaintiffs  had  bought  on  contract  and 
owned  an  equity  In  a  house  and  lot  on  War- 
ren avenue,  in  Detroit  Frank  Aldrlch,  one 
of  the  plaintiffs,  and  acting  for  plaintiffs, 
in  answer  to  an  advertisement,  called  on 
Barnard  8c  McCloud,  agents  for  defendant 
about  trading  their  equity  in  said  property. 
Mr.  Barnard  told  him  Mr.  Scrlbner  wanted  to 
trade  one  parcel  of  land  in  Rochester,  Mich., 
and  a  piece  of  land  he  knew  all  about,  as  he 
had  just  made  a  trade  for  it  tor  Mr.  Scrlb- 
ner, the  owner.  He  said  It  was  40  acres  of 
land,  under  cultivation;  that  there  were  175 
apple  trees  on  the  place;  that  there  was  a 
barn  and  two  sheds,  and  there  was  room  in 
the  bam  for  stabling  five  horses;  that  there 
were  five  stalls;  that  the  house  was  in  fair 
condition;  and  he  (Barnard)  then  made  and 
gave  to  plaintiffs  a  pencil  memorandum  of 
a  part  of  said  representations,  as  follows: 
"tispeer,  Almont  Township — iO  acres;  6 
room  frame  house — small  barn  and  room 
enough  for  five  horses;  175  fruit  trees  In 
good  bearing  condition;  fences  fair;  rents 
at  $100.00."  By  appointment  Aldrlch  went 
with  defendant  to  see  the  Rochester  property, 
and  they  on  the  way  there  discussed  the  rep- 
resentations Barnard  had  made  about  the 
Lapeer  farm,  and  Aldrlch  told  Scrlbner  be 
did  not  like  the  idea  of  making  a  contract 
without  seeing  the  property,  but  he  had 
figured  it  out  that  175  liearlng  fruit  trees 
ought  to  pay  6  per  cent  on  $1,600,  the  amount 
be  asked  for  the  property;  and  Scrlbner 
replied,  "that  is  the  way  I  look  at  it" 
Scrlbner  and  Aldrlch  came  back  to  Detroit 
and  after  some  little  squabbling  as  to  the 
exact  amount  to  be  allowed  for  each  piece 
of  property  they  agreed  to  make  the  trade. 
Scrlbner  agreed  to  allow  plaintiffs  $1,500 
for  their  equity,  and  they  were  to  allow 
Scrlbner  for  the  Lapeer  farm  $850  and  as- 
sume a  $750  mortgage  on  it,  and  they  were 
to  allow  him  $1,150  for  the  Rochester  prop- 
erty, and  give  him  back  a  mortgage  for  $500 
on   the   same.    Plalntlflb   had   never   seen 
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th*  Lapeer  farm,  and  claim  to  bare  rdled 
upon  the  repreaentattons  of  defendant  and 
his  agent  relatlTe  to  the  176  apple  trees, 
which  were  untrue.  Defendant  testified 
that  he  had  not  listed  the  40  acres  with 
Barnard  &  Mcdoud,  and  that  the  only  repre- 
sentatloDS  made  by  him  were  based  upon  the 
statements  made  by  the  former  owner,  and 
that  this  was  so  stated  to  plaintiffs;  that  he 
did  not  represent  that  there  were  175  fruit 
trees,  but,  on  the  contrary,  stated  that  he 
understood  there  were  but  80  to  90  fruit 
trees,  and  so  stated.  On  the  trial,  defendant 
ottered  to  show  that  the  actual  value  of  the 
equity  In  the  property  traded  by  plaintlfls 
was  very  slight.  This  testimony  was  offered 
for  two  purposes:  First,  as  bearing  upon  the 
probability  of  defendant  having  made  the  rep- 
resentations claimed,  and  of  plaintiffs  hav- 
ing relied  upon  them;  second,  for  its  bearing 
upon  the  measure  of  damages. 

We  think  It  clear  that  the  testimony  was 
not  admlBBlble  for  the  latter  purpose.  The 
circuit  judge  rlghtiy  held  that  the  measure 
of  damages  would  be  the  difference  between 
the  valne  of  the  property  had  it  answered 
to  the  representations  relied  upon  by  plain- 
tiffs and  its  value  as  it  actually  was.  We 
are  constrained  to  hold,  however,  that  the 
admissibility  of  this  testimony  for  the  first 
purpose  stated  Is  not  an  open  auestion  In 
this  state,  and  that  the  court  was  In  error 
in  excluding  the  testimony.  Stone  v.  Govell, 
29  Mich.  359;  Banghart  v.  Hyde,  9i  Mich. 
49,  63  N.  W.  916.  See,  also,  Likes  v.  Baa:, 
10  Iowa.  89. 

Defendant  requested  the  court  to  Instruct 
the  Jury:  "Ton  are  Instructed  that  If  you  find 
from  the  testimony  in  this  case  that  the  de- 
fendant, Enoch  W.  Scrlbner,  represented 
to  the  plaintiffs  that  there  were  80  or  90 
fruit  trees  on  this  farm,  that  any  representa- 
tion previously  made  by  Barnard  &  McCloud 
and  the  written  memorandum  given  to  Mr. 
Aldrich  by  Mr.  Barnard  previously  are  Im- 
material to  this  case,  and  the  plaintiffs  had 
no  right  to  rely  on  them."  This  instruc- 
tion was  refused,  and  the  court  charged  the 
jury  as  follows:  "If  Barnard  &  McCloud  as- 
sumed to  act  as  the  agents  of  the  defendant, 
Scrlbner,  in  the  sale  of  the  farm  in  Lapeer 
county,  and  had  no  authority  from  the  de- 
fendant BO  to  act,  but  afterwards  the  de- 
fendant carried  out  a  sale  which  had  been 
partially  negotiated  by  said  Barnard  &  Mc- 
Cloud, the  defendant  is  bound  by  the  repre- 
sentations made  by  the  said  Barnard  &  Mc- 
Cloud and  on  which  the  plaintiffs  relied.  In 
other  words,  gentiemen  of  the  jury,  even  If 
Barnard  &  McCloud  did  not  In  the  first 
instance  have  authority  from  Mr.  Scrlbner 
to  act  as  his  agent,  but  in  the  absence  of 
such  authority  entered  Into  negotiations  with 
Mr.  Aldrldi,  and  thereafter  Mr.  Scrlbner 
took  up  the  negotiations  which  had  been 
so  entered  into  and  carried  them  into  effect, 
Mr.  Scrlbner  would  be  bound  by  any  repre- 
Mntations  that  Barnard  &  McOloud  might 


have  made  prior  to  the  time  be  gave  tiiem 
authority."  While  error  Is  not  assigned 
upon  the  Instruction  as  given,  indeed  it  ii 
not  objectionable  if  the  facts  warranted 
such  Instruction,  yet  it  Is  plain  to  see  that 
the  giving  of  this  Instruction  emphasized  the 
Importance  of  giving  the  request  of  defend- 
ant It  would  seem  to  be  clear  that.  If  be- 
fore the  trade  was  consummated  the  de- 
fendant apprised  the  plaintiffs  that  the  num- 
ber of  fruit  trees  was  but  80  to  90,  plaintiffs 
were  no  longer  Justified  In  treating  Barnard's 
representation  as  that  of  defendant 

The  other  questions  presented  are  not 
likely  to  arise  on  a  new  trial.  Judgment 
reversed,  and  a  new  trial  ordered. 


McRAB  V.  THE  AUDITOR  GB5NERAU 
(Supreme  Court  of  Michigan.    Dec  17.   190&) 

1.  LimTATion  OF  AcnoHB— Ci.A.iica  AoAmR 
State. 

A  dalm  against  the  state  is  subject  to  the 
same  statute  of  limitation  that  the  claim  if 
against  a  private  Individual  would  be. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  {  53;  vol.  44, 
States,  {  193.] 

2.  Saice— Manoaicvs  Against  Oiticebs. 

Mandamus  by  a  purchaser  of  the  state's  bid 
for  delinquent  taxes  on  condition  that  if  the 
premises  should  not  be  redeemed  before  a  speci- 
fied date  be  should  be  entided  to  a  deed,  and  if 
the  same  should  be  redeemed  before  that  date 
he  should  be  entitled  to  the  redemption  money,  to 
compel  a  refunding  of  the  taxes  paid  as  a  stat- 
utory condition  on  which  he  might  purchase,  is 
barred  in  six  yean  from  the  time  of  the  ac- 
crual of  the  right  to  demand  a  refondinK.  the 
writ  being  in  effect  an  action  at  law  against  the 
state. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig. 
voL  33,  Limitation  of  Actions,  {  53.] 

Mandamus  by  John  McRae  against  the 
Auditor  General,  to  compel  the  refonding 
of  taxes  paid  as  a  statutory  condition  on 
which  the  relator  might  purchase  a  state 
bid  for  delinquent  taxes.    Writ  denied. 

Argued  before  McALVAT,  BLAIR,  GRAXT, 
HOOKER,  and  MOORE,  JJ. 

Oswald  H.  Reed,  for  relator.  John  B. 
Bird,  Atty.  Gen.,  and  Charles  W.  McGlU, 
Deputy  Atty.  Gen.,  for  respondent 

HOOKER,  J.  Certain  property  was  re- 
turned delinquent  for  the  taxes  of  1894,  1893. 
and  1896.  In  December,  1896,  the  premises 
were  bid  In  to  the  state  for  the  tax  of  iS&t, 
under  the  general  tax  law,  and  on  Aufrust 
24,  1897,  the  relator  purchased  the  state's 
bid  for  the  tax  of  1894,  and  received  the 
usual  certificate  of  purchase,  stating  "that 
If  such  premises  should  not  be  redeemed  be- 
fore the  first  Monday  In  December,  189T.  he 
would  be  entitled  to  a  deed;  if  they  should 
be  redeemed  before  that  time  he  would  be 
entitled  to  the  redemption  money,  or  to  the 
amount  of  purchase  with  Interest  at  eight 
per  cent,"  etc.  The  land  was  redeemed  from 
the  sale  for  taxes  of  1894  on  an  application 
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filed  November  10,  1897,  and  on  February  7, 
1898,  there  web  refunded  to  relator  the 
amonnt  of  the  state  bid,  but  not  the  amount 
of  the  taxes  for  1895  and  1896,  which  he  was 
compelled  to  pay  as  a  statutory  condition 
apon  which  he  might  purchase  the  state 
bid.  On  March  8,  1897,  he  applied  for  such 
payment  and  was  refused  It  He  now  ap- 
plies for  a  mandamus  to  compel  such  re- 
funding, bis  petition  having  been  filed  August 
10,  1906.  The  Auditor  General  answers,  con- 
tending, first,  that  relator  was  not  entitled, 
under  the  statute,  to  such  refunding ;  second, 
that  bis  claim  Is  barred  by  the  statute  of 
limitations. 

The  claim  of  the  relator  arises  from  a 
contract  of  purchase,  his  contention  being 
that,  by  the  terms  of  the  statute  under 
wbicb  It  was  made,  the  subsequent  redemp- 
tion gave  him  a  right  to  have  the  considera- 
tion paid  refunded  by  the  state.  Were  this 
a  claim  against  a  private  person,  assumpsit 
would  be  his  remedy,  and  an  action  would  be 
barred  In  six  years  from  the  time  when  the 
right  accrued.  In  such  a  case  mandamus 
would  not  He,  for  want  of  another  remedy. 
If  It  may  be  resorted  to  here.  It  must  be 
upon  the  ground  that  an  action  cannot  be 
brought  against  the  state  by  a  private  per- 
son, and  that  mandamus  is  a  proper  remedy 
by  which  that  rule  may  be  avoided.  If  not 
«vaded.  To  this  must  be  added  the  claim 
that  tbe  statute  of  limitations  must  be  re- 
stricted to  actions  of  debt  or  assumpsit,  and 
has  no  application  to  a  case  where  mandamus 
may  be  made  to  perform  the  function  of  such 
an  action.  Inasmuch  as  mandamus  Is  neither 
an  action  of  debt  nor  assumpsit 

No  good  reason  Is  suggested  for  saying  that 
tbe  claim  of  a  private  person  against  tbe 
state  should  not  be  subject  to  the  same  stat- 
ute of  limitation  that  the  same  claim  against 
another  private  person  would  be.  On  the 
contrary,  the  rule  that  the  government  may 
plead  such  statutes  prevails  generally.  See 
Cowles  T.  State,  115  N.  O.  17.1.  20  S.  E.  884; 
Baxter  v.  State,  10  Wis.  454;  Stanly  v. 
Schwalby.  85  Tex.  852,  19  S.  W.  264;  Stanly 
V.  Schwalby,  147  U.  8.  BOS,  13  Sup.  Ct  418, 
37  L.  Ed.  259 ;  Smith  v.  And.  Gen.,  80  Mich. 
215,  45  N.  W.  136.  See  19  A.  &  E.  Enc.  of 
Law,  191  and  192. 

Were  this  a  suit  in  equity,  the  rule  that 
«qulty  follows  the  law  would  apply,  and  the 
statute  would  In  effect  be  applied  by  anal- 
ogy. Such  has  been  tbe  holding  of  this  and 
many  other  courts.  Especially  "where  a 
party  has  once  had  an  adequate  remedy  at 
law,  of  which  he  might  have  availed  him- 
self In  the  ordinary  forum,  equity  will  deny 
any  relief  to  him  because  of  his  own  laches 
and  neglect,  whatever  the  intrinsic  merits 
and  equities  of  his  case  may  be,  and  will  not 
permit  him  so  to  evade  the  plain  provisions 
of  the  statute."  19  A.  &  E.  Enc.  157,  and 
oote;  Blancfaard  v.  Church,  47  Mlcb.  644; 
Jenny  t.  Perkins,  17   Mich.  2S;    Smith  t. 


Davidson,  40  Mich.  632;  Beach  on  Trusts, 
S  668. 

To  all  Intents  and  purposes  this  writ  is 
made  to  play  the  part  of  an  action  at  law 
against  the  state.  The  writ  of  mandamus 
is  a  discretionary  writ,  and  will  not  be  Issued 
wben  Inconsistent  with  Justice.  To  that  ex- 
tent, though  a  legal  process,  it  Is  governed 
by  equitable  principles,  and  should  not  be 
used  where  legal  redress  would  ordinarily 
be  barred  by  the  statute  of  limitations.  The 
equitable  doctrine  of  laches  should  in  such 
case  be  applied 

The  relator  has  permitted  his  claim  to  rest 
for  more  than  seven  years,  and  It  should  be 
treated  as  a  stale  claim.  As  this  will  dispose 
of  the  proceeding,  It  is  unnecessary  to  dis- 
cuss the  other  questions. 

Tlie  writ  iB  denied. 


ROGERS  V.  OSBORNE  et  al. 
(Supreme  Court  of  Michigan.    Dec.  17,  1906.) 

I NTEBEST— APPOBTTORVENT. 

Where  a  note  recited  that  the  malcers 
promised  to  pay  F.  a  certain  sum  with  interest 
at  a  certain  per  cent,  per  annum,  at  his  deatli 
the  note  to  become  the  property  of  his  grand- 
daughter,  and  no  part  of  the  principal  to  be  paid 
during  the  lifetime  of  F.  if  the  interest  should 
be  paid,  interest  due  on  the  note  for  the  period 
between  the  last  annual  payment  and  the  death 
of  F.  belonged  to  the  granddaughter,  and  not 
to  tbe  estate  of  F. 

Error  to  Circuit  Court,  Hillsdale  County; 
Guy  M.  Chester,  Judge. 

Action  by  Ell  B.  Rogers  against  Byron  S. 
Osborne  and  another.  Judgment  in  favor 
of  defendants,  and  plaintiff  brings  error. 
Afllrmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

O.  F.  Lewis  and  W.  H.  Frankhauser,  for 
plaintiff  In  error.  Spencer  D.  Bishopp,  for 
defendants   In   error. 

CARPENTER,  G.  J.  January  25,  1899,  de- 
fendants, who  arc  husband  and  wife,  exe- 
cuted the  following  note :  "For  value  received, 
we  promise  to  pay  Frederick  Fowler  nine- 
teen hundred  and  fifty-two  dollars,  with 
interest  at  six  per  cent  per  annum.  At  the 
death  of  Frederick  Fowler,  this  note  becomes 
tbe  property  of  his  granddaughter,  said  Jes- 
sie L.  Osborne,  as  evidence  of  his  love  and 
affection.  No  part  of  said  principal,  $1,- 
952.00,  to  be  paid  during  the  lifetime  of  said 
Frederick  Fowler,  If  Interest  is  paid  an- 
nually as  above  stated."  This  note  was  se- 
cured by  a  mortgage  containing  a  similar 
recital.  Frederick  Fowler,  the  grandfather 
of  defendant  Jessie,  the  payee  and  mortgagee, 
above  mentioned,  died  November  17,  1902. 
The  annual  Interest  above  mentioned  was 
paid  on  the  25th  of  January  of  that  year,  and 
on  the  25th  of  January  of  each  preceding 
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year.  PlatntlfF  baTlnK,  aa  ha  claims,  ac- 
qnlred  the  rights  of  the  estate,  brings  this 
suit  to  recover  the  Interest  on  the  note  from 
January  25,  1902,  the  date  of  the  last  pay- 
ment, to  November  17, 1902,  the  date  of  Fow- 
ler's death.  The  cause  was  tried  In  the  cir- 
cuit court  by  the  court,  who  made  a  finding 
of  facts  and  rendered  a  judgment  In  favor  of 
defendants.  It  Is  conceded  that  plaintiff's 
right  to  recover  la  to  be  determined  by  the 
construction  of  the  note  above  set  forth.  If 
by  the  recital  in  that  note  Frederick  Fowler 
gave  the  Interest  In  controversy  to  defendant 
Jessie,  the  judgment  is  right 

The  statement  that,  "at  the  death  of  Fred- 
erick Fowler,  this  note  becomes  the  proper- 
ty of  *  •  *  said  Jessie  L.  Osborne," 
clearly  means  that  the  amount  unpaid  on 
said  note  at  the  time  of  said  death  Is  given 
to  said  defendant  Jessie.  The  Intention  to 
Include  In  said  amount  unpaid  Interest  accru- 
ing since  the  date  of  the  payment  of  the 
annual  interest  is  equally  clear.  That  in- 
tention must  be  Inferred  because  only  the 
annual  Interest  Is  to  be  paid  during  the  life- 
time of  Frederick  Fowler.  The  recital  is 
to  be  construed  as  If  It  read:  "The  annual 
Interest  on  this  note  shall  be  paid  to  Freder- 
ick Fowler  during  his  lifetime,  and  what- 
ever is  unpaid  thereon  at  his  death  is  given 
to  Jessie  Lk  Osborne."  It  follows  that  the 
Interest  In  controversy  belongs  to  defendant 
Jessie,  and  cannot  therefore  be  recovered 
by  the  plaintiff. 

TTpon  the  assumption  that  Frederick  Fowl- 
er "reserved  to  himself  during  his  natural  life 
the  Income  or  interest  on  this  $1,952.00,"  ap- 
pellant's counsel  cites  many  authorities  up- 
holding his  contention  that  the  interest  in 
controversy  belongs  to  plaintiff.  These  au- 
thorities are  Inapplicable,  because,  as  al- 
ready shown,  the  assumption  Is  unfounded. 
Mr.  Fowler  did  not  reserve  to  himself  during 
his  natural  life  the  Interest  earned  by  this 
principal.  He  merely  reserved  to  himself 
the  annual  Interest,  and  he  clearly  indicated 
that  he  gave  to  defendant  Jessie  all  Interest 
which  might  accrue  In  the  Interval  between 
the  payment  of  the  annual  Interest  and  his 
death. 

The  judgment  is  affirmed. 


UNGERS  T.  CHAPMAN  et  aL 
(Supreme  Court  of  Michigan.    Dee.  17,  1906.) 

HOMBSTEAD— ABAHDONJOCNT— IRTEIIT    TO    RB- 

TUBN— Evidence. 

In  an  action  to  set  aside  a  levy  of  an  execu- 
tion on  property  which  the  plaintiff  daimed  aa 
a  homestead,  evidence  held  to  show  that,  when 
he  left  the  property  In  question,  which  had  been 
his  homestead,  he  had  no  definite  intention  to 
return  to  it. 


Appeal  from  Circuit  Court  Kent  County, 
In  Chancery;    Willis  B.  Perkins,  Judge. 

Action  by  Adam  Cngers  against  Lenoan  H. 
Chapman  and  others.  From  a  decree  in 
favor  of  complainant  defendants  appeal. 
Reversed,  and  bill  dismissed. 

Argued  before  CABPENTEB,  G.  J.,  and 
McALVAT,  MONTGOMERY,  OSTBANDER, 
and  HOOKER,  JJ. 

Walker  &  Fitzgerald,  for  appellants. 
Thompson  &  Temple,   for  appelleeu 

MONTGOMERY,  J.  Complainant  fUed  this 
bin  to  set  aside  a  levy  upon  40  acres  of  land 
under  an  execution  In  favor  of  the  defend- 
ant Miller.  The  defoidant  Chapman  was 
sheriff,  and  the  defendant  De  Boer  Ills  deputy. 
The  circuit  judge  granted  the  relief  prayed, 
and   defendants   appeaL 

The  property  in  question  is  within  the  con- 
stitutional limits  of  a  homestead,  both  as 
to  extent  and  value.  There  is  no  doubt  that 
prior  to  December,  1900,  complainant  had 
resided  upon  this  land  with  his  wife.  At 
about  that  date  complainant's  wife  began 
divorce  proceedings  against  complainant  In 
March,  1901,  a  settlement  was  had  betweoi 
complainant  and  his  wife,  by  the  terms  of 
which  she  released  to  bim  her  interest  In 
the  homestead  for  a  consideration.  Com- 
plainant In  the  fall  of  1901  leased  the  premi- 
ses for  the  term  of  three  years,  and  removed 
to  the  city  of  Grand  Rapids.  There  was  no 
exception  or  reservation  in  the  lease.  Com- 
plainant left  a  bed  and  some  household  fur- 
niture on  the  premises,  which  he  testlQes  was 
in  pursuance  to  an  oral  understanding  with 
the  tenant  Complainant  offered  tbe  land 
for  sale,  but  did  not  find  a  purchaser.  The 
tenant  left  at  the  end  of  one  year.  Com- 
plainant then  rented  the  farm  for  five  years. 
The  complainant  again  offered  the  place  for 
sale.  The  premises  became  vacant  in  the 
spring  of  1904  and  remained  vacant  until  Sep- 
tember, when  complainant  reoccupled  them. 
The  levy  was  made  in  February,  1902. 

The  question  of  fact  which  the  record  pre- 
sents is  whether  the  complainant  was  only 
temporarily  absent  from  tbe  home,  with  a 
continuing  Intent  to  return  and  occupy  the 
premises  as  a  homestead.  Hoffman  t.  Busch- 
man,  95  Mich.  638,  66  N.  W.  458;  Smith  v. 
Kldd,  123  Mich.  193,  81  N,  W.  1092;  Swift 
V.  Kleckner  (Mich.)  109  N.  W.  34.  While  the 
complainant  testifies  that  he  expected  to  re- 
turn some  time,  he  also  testified  that  he  had 
not  attempted  to  sell  the  property.  In  tbU 
latter  statement,  he  is  contradicted  by  reli- 
able testimony.  His  whole  course  of  dealing: 
with  the  property  convinces  us  that  he  bad  no 
definite  Intention  to  return  to  the  property. 

The  decree  Is  reversed,  and  bill  dismissed, 
with  costs  of  both  courts  to  defendants. 
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HODGSON  T.    MICHIGAN    CENT.    R.   CO. 

(Supreme  Court  of  Micbi|;an.    Dec.  17,  1906.) 

Masteb  and  Skbvant— Ikjubixs  to  Skbvart 
—Dangerous  PitEiiii8E»— Tbenchks. 

Plaintiff  was  employed  for  three  weeks  In 


laying  pipe  in  a  trench  seven  feet  deep;  the 
■Ide  walls  being  frozen  about  three  feet  from  the 
top.    The  walls  were  not  shored  or  otherwise 


supported,  and  a  cave-in  caught  plaintiff,  buried 
him  to  the  waist,  and  injured  him.  There  was 
evidence  that  it  was  more  dangerous  to  dig  un- 
der frozen  ground,  but  it  was  not  shown  that 
defendant  or  its  aeenls  had  any  knowledge  of 
that  fact.  Held,  that  the  risk  was  open  and 
obvious,  and  one  which  plaintiff  assumed. 

[Bd.  Note.— For  cases  in  point  see  Cent.  Dig 
▼ol.  34,  Master  and  Servant,  ()  6](>-614»  622.] 

Error  to  Circuit  Court,  Berrien  County; 
OrWlle  W.  Goolidge,  Judge. 

Action  by  William  Hodgson  against  the 
Michigan  Central  Railroad  Company.  From 
a  Judgment  for  defendant,  plalntltT  brings 
OTor.    Affirmed. 

Plaintiff  was  a  laborer  In  the  employ  of 
defendant  and  was  engaged  in  laying  water 
pipe  In  a  trench  excavated  by  defendant. 
One  and  one-half  miles  of  pipe  in  all  were 
laid,  and  plaintiff  bad  worked  in  and  about 
the  trench  for  about  three  weeks.  He  had 
bad  previous  experience  in  digging  trenches, 
none  of  them  as  deep  as  was  the  one  In  ques- 
tion at  the  point  where  he  was  hurt.  The 
pipe  was  10-lnch  pipe,  in  lengths  of  12  feet. 
Tbe  method  wab  to  excavate  sufficiently  for 
a  length  of  pipe,  put  the  pipe  In  position,  and 
flu  the  trencfi,  and  one  set  of  men  were  em- 
ployed in  excavating,  another  in  pipe  lay- 
ing, and  a  third  In  filling  tbe  trench.  Plain- 
tiff, on  the  morning  of  January  6,  1901,  was 
in  the  trench  assisting  in  placing  a  length  of 
pipe.  Tbe  trench  was  about  7  feet  deep, 
about  3  feet  wide  at  tbe  top,  12  or  14  inches 
at  bottom,  bad  been  partly  opened  tbe  day 
before,  and  the  side  walls  were  frozen  to  a 
point  some  S  feet  or  more  from  the  top.  Tbe 
walls  were  not  shored  or  otherwise  support- 
ed. There  was  a  cave-in  from  one  side,  the 
one  on  which  tbe  earth  was  thrown,  plain- 
tiff was  caught,  burled  to  bis  waist,  and  In- 
jured. During  tbe  three  weeks  that  plain- 
tiff bad  worked  there,  he  bad  seen  and  beard 
of  no  caving  of  tbe  trench,  nor  bad  any  dirt, 
to  bis  knowledge,  fallen  into  the  trench. 
There  was  nothing  about  the  trench  when 
plaintiff  got  into  it  which  indicated  danger. 
He  bad  never  worked  before  in  so  deep  a 
trench.  Plaintiff  having  rested  his  case,  tbe 
court,  on  motion  of  counsel  for  defendant,  di- 
rected a  verdict  for  defendant.  Judgment 
was  entered  on  the  verdict 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  MONTGOMERY,  OSTRANDER, 
and  HOOKER,  JJ. 

Bums  &  Sweet,  for  appellant  O.  B.  But- 
terfleld  (Henry  Russel,  of  counsel),  for  ap- 
pellee. 

OSTRANDER,  J.  (after  stating  tbe  facts). 
It  is  tbe  contentlcm  of  counsel  for  tbe  plain- 


tiff that  tbere  existed,  at  tbe  time  and  place 
of  the  injury,  peculiar  conditions,  unknown  to 
plaintiff,  which  Increased  the  risk  of  bis  em- 
ployment which  defendant  was  negligent  in 
not  guarding  him  against  Ostrander  t.  City 
of  Lansing,  111  Mich.  693,  70  N.  W.  332.  Evi- 
dence of  such  peculiar  conditions  is  found.  If 
at  all,  in  tbe  testimony  of  two  of  plalntlfTs 
witnesses.  I  quote:  "Tbe  danger  from  the 
freezing  of  the  sides  of  a  ditch  Is  that  If  you 
dig  below  the  frozen  ground  and  have  tbe 
heft  of  the  dirt  above  or  any  Jar  the  side  will 
slide  in.  It  would  be  more  apt  to  slide  In 
where  it  Is  frozen  if  there  was  any  dirt  fell 
out  from  below;  that  Is,  tbe  frozen  part 
would  loosen  from  the  other — that  Is,  from 
tbe  part  back  of  it  I  learned  this  from  ex- 
perience. I  have  been  engaged  In  other  work 
beside  fanning  and  such  work.  I  don't  know 
about  this  matter  being  tbe  general  knowl- 
edge of  most  men.  Can  speak  only  for  my- 
self." Another  witness  who  was  with  plain- 
Uff  In  the  trench  testified:  "At  the  time  of 
the  accident  I  did  not  know  anything  about 
the  effect  of  freezing  of  the  side  of  the  bank, 
-but  I  have  since  learned  what  tbe  effect  is. 
The  sand  will  start  below  the  freezing,  and 
that  will  weaken  it  above,  where  there  Is  so 
much  heft  on  one  side  as  where  It  caved. 
The  frozen  portion  will  break  loose  from  tbe 
other.  •  •  •  The  Jar,  any  Jar,  would  be 
more  apt  to  make  that  fall  In." 

Trains  had  that  morning  passed  the  point 
where  the  injury  occurred  at  a  distance  of 
2S  feet  If  It  is  a  fact  in  physics  that  frozen 
earth  unsupported  will  not  sustain  itself,  and 
whatever  may  be  placed  upon  It  as  well  as 
if  it  Is  not  frozen,  it  Is  not  made  to  appear 
that  the  agents  of  defendant  had  or  should 
have  bad  knowledge  of  tbe  fact  If  unfrozen 
earth,  under  a-  trwc&a  crust  of  earth  three  or 
four  feet  In  thickness.  In  a  trench  the  walls 
of  which  slope  more  than  three  Inches  to  each 
foot  of  depth,  and  which  Is  only  seven  feet 
deep,  is  likely  to  move  when  it  would  not 
do  so  if  there  was  no  crust.  It  would  seem 
that  plaintiff's  experience  of  three  weeks  in 
and  about  this  trench,  dug  in  midwinter, 
should  have  discovered  the  fact  to  bim.  If, 
as  Is  likely,  and  as  I  shall  assimie,  these  wit- 
nesses meant  to  be  understood  as  saying  tbe 
frozen  earth,  unsuppwted,  was  more  likely 
to  break  off  from  the  bank  and  to  go  Into  the 
excavation  In  masses  than  would  earth  not 
frozen,  such  a  condition  cannot  be  said  to  be 
peculiar  to  this  trench,  dug  in  freezing  weath- 
er and  In  mixed  soil.  Such  danger  Is  not 
latent  or  concealed.  When  the  soil  at  tbe 
bottom  of  tbe  trench  moved  out  Into  tbe 
trench,  leaving  tbe  side  wall  unsupported, 
tbe  danger  was,  of  course,  apparent  That 
It  might  do  BO  was  a  risk  of  the  employment 
assumed  by  plaintiff.  There  was  no  risk 
which  was  not  as  apparent  to  him  as  to  any 
one  else  who  had  bis  considerable  experience. 
The  soil  began  to  move  about  three  Inches 
from  the  bottom  of  tbe  trench.  Some  one 
who  saw  it  gave  an  alarm.     Plaintiff,  nn- 
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tortimatelj,  was  unable  to  eacape  the  Incom- 
ing earth.     The  case  Is  rnled  by  Foley  r. 
Grand  Rapids  Oaa  Light  Co..  127  AUch.  671. 
87  N.  W.  68. 
The  Jndgmoit  Is  affirmed. 


LOTT  et  al.  t.  LOTT  et  al. 

(Sopreme  Conrt  of  Michigan.     Dec.  17,  1906.) 

1.  iRJD-HOnON    —    REBTBAIHIfta    ACTIOHB    AT 

Law— Gboxjhds. 

A  defendant  in  ejectment,  having  the  legal 
title  to  the  land  in  controversy,  cannot  maintain 
a  suit  in  equity  to  restrain  the  prosecution  of 
the  action:  for,  in  ejectment,  a  legal  and  not 
tn  equitable  title  is  involved. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §f  24,  26,  27.] 

2.  Homestead  — CoRVETARcxs  —  JoiHDBK  or 
Husband  ard  Wife. 

.  Under  the  Constitution,  providing  that  an 
alienation  of  the  homestead  by  the  owner  there- 
of, if  a  married  man,  shall  not  be  valid  without 
the  ligature  of  the  wife  to  the  same,  the  ■wit« 
must  join  with  her  husband  In  the  instmment, 
by  which  he  conveys  his  homestead  to  a  third 
person,  and  a  conveyance  by  the  wife  of  her 
interest  therein,  pursuant  to  an  oral  agreement 
of  the  husband  to  convey  the  same,  and  a  sutwe- 
qnent  conveyance  by  the  husband  alone  to  carry 
out  the  agreement  pass  no  tiUe. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  U  203,  207.] 

Hooker  and  Grant,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Clbiton  County, 
in  Chancery;   George  F.  Stone,  Judge. 

Suit  by  Benjamin  W.  Lott  and  another 
against  Corell  Lott  and  others.  From  a  de- 
cree for  complainants,  defendant  Corell  Lott 
appeals.    Reversed,  and  bill  dismissed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  BLAIR,  MONTGOM- 
ERY, OSTRANDER,  and  HOOKER,  JJ. 

Norton  &,  Jamison,  for  appellant,  Corell 
Lott  Charles  F.  Hammood  and  William  M. 
Smith,  for  appellees. 

OSTRANDER,  J.  Jacob  Lott  died  intes- 
tate In  February,  1901.  Benjamin  and  Co- 
rell Lott,  sons,  and  Harriet  McKlbben,  a 
daughter,  are  the  surviving  heirs.  The  moth- 
er of  these  children  died  in  1865,  and  in  187B 
Jacob  married  Louisa  Lett  who  survives 
blm.  He  owned  a  farm  of  140  acres,  describ- 
ed as  the  west  half  and  the  west  three- 
fourths  of  the  east  half  of  the  northwest 
quarter  of  section  14,  acquired  In  1853,  upon 
which  he  lived,  and  where  the  children  were 
bom.  The  house,  bams,  wells,  were  on  that 
portion  of  the  land  described  as  the  north- 
west quarter  of  the  northwest  quarter  of  the 
section.  August  18,  1879,  Louisa  Lott  ex- 
ecuted and  delivered  two  deeds;  one  to  Co- 
rell Lott  the  other  to  Benjamin  Lott,  which 
purport  to  convey  "all  of  her  dower  Interest 
as  the  wife  of  Jacob  Lott"  In  and  to  his  farm 
— ^in  the  north  70  acres  to  Benjamin,  in  the 
south  70  acres  to  Corell.  Jacob  Lott  on  Oc- 
tober 8,  1900,  executed  two  deeds,  in  which 
his  wife  did  not  Join,  In,  and  by  which  he 


conveyed  to  Benjamin  the  north,  and  to  Co- 
rel! the  south,  70  acres  of  said  farm.  At 
about  the  date  of  the  deeds  from  Louisa,  In 
1879,  Benjamin  and  his  wife  went  Into  pos- 
session of  the  north  70  acres,  and  Corell  and 
his  wife  went  Into  possession  of  the  sontb 
70  acres.  Jacob  and  his  wife  continued  to 
live  on  the  land  in  the  house  with  Benjamin. 
Corell  instituted  proceedings  to  administer 
the  estate  of  his  father,  setting  out  in  bis 
petition  that  the  estate  consisted  of  personal 
property  only.  Louisa,  who  Is  an  Incompe- 
tent person,  through  her  guardian,  made  a 
claim  upon  each  of  the  boys,  after  the  death 
of  Jacob,  npon  tbe  theory  that  she  bad  not 
by  the  earlier  deeds  conveyed  her  dower  In- 
terest An  arrangement  was  made  with  her, 
which  was  confirmed  by  the  probate  court 
based  upon  valuable  consideration,  paid  or 
to  be  paid  by  each,  and  deeds  of  conveyance 
were  executed  by  her  guardian,  conveying 
"all  the  right,  title,  and  interest  of  said 
Louisa"  In  the  said  real  estete.  Later,  Co- 
rell claimed  an  undivided  one-third  interest 
in  40  acres  out  of  the  70  acres  which  had 
been  conveyed  to  his  brother  Benjamin,  to 
recover  which  he  began  an  action  of  eject- 
ment Benjamin,  his  wife  joining,  filed  bis 
bill  of  complaint,  making  his  brother,  his 
sister,  and  the  widow  parties  defendant,  to 
restrain  the  proceedings  at  law,  and  to  con- 
firm and  quiet  his  title.  The  theory  of  the 
bill  is  that  the  father,  Jacob,  proposed  as 
early  as  the  year  1879  to  give. this  farm  to 
his  sons,  to  each  one-balf ;  that  he  interested 
himself  in  procuring  and  paid  a  considera- 
tion of  $500  for  the  quitolalm  deeds  first  ex- 
ecuted by  his  wife;  that  possession  was  g;ty- 
en  of  the  land — to  each  son  his  half — with 
the  statement  and  understanding  that  It  be- 
longed to  the  sons,  respectively;  that  by  mu- 
tual agreement  each  son  was  to  manage  bis 
portion  of  the  farm,  and  give  to  the  father 
one-third  of  all  wheat  raised,  and  to  supply 
him  by  contributions,  made  equally,  what- 
ever was  further  needed  for  his  support  and 
maintenance;  that  upon  the  south  70  acres 
the  father  built  a  new  house  and  a  bam;  that 
since  the  year  1879  each  of  the  sons  has  con- 
sidered that  he  owned  his  respective  one- 
half  of  the  land,  and  has  acted  accordingly. 
The  sister,  Harriet  was  not  served  with  pro- 
cess. A  general  guardian's  answer  was  filed 
for  the  widow,  and  a  hearing  was  had  npon 
the  Issues  presented  by  the  bill  and  the  an- 
swer of  Corell.  A  decree  was  made  confirm- 
ing the  title  of  complainants  as  against  Co- 
rell and  the  widow,  and  perpetually  enjoin- 
ing each  of  them  from  beginning  and  prose- 
cuting any  action  at  law  or  otherwise  to  re- 
cover the  premises.  From  this  decree,  de- 
fendant Corell  has  appealed. 

The  position  of  appellant  is  that  his  father 
had  a  homestead  In  and  upon  the  40  acres  of 
land  described  in  his  declaration  In  ejectment 
of  which  he  bad  never  made  a  lawful  convey- 
ance, and  that  upon  his  decease  the  title 
thereto  passed  to  the  three  heirs  at  law ;  that 
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tbe  Interposition  of  a  court  of  equity  to  deter- 
mine this  question  is  onnecessary  and  unwar* 
ranted.  The  evidence  other  than  document- 
ary which  the  record  contains  was  glyen  by 
complainants,  over  the  objection,  not  urged 
In  this  court  that  It  was  for  the  most  part 
Incompetent  because  relating  to  facts  equally 
within  the  knowledge  of  the  deceased  father. 
Counsel  for  complainants  urge  that  the  case 
is  one  for  a  court  of  chancery  because  the 
whole  arrangement  was  in  the  nature  of  a 
family  arrangement  agreed  to  and  participat- 
ed In  by  Corell,  who  has  received  the  fruits 
thereof,  and  who  is  estopped  to  iceep  his  own, 
and  ask  for  emd  recover  a  portion  of  his 
brother's  share  of  the  disposition  of  property 
actually  attempted.  It  is  replied  that  the 
equities  are  no  stronger  than  those  presented 
In  Webster  v.  Warner,  119  Mich.  461,  78  N. 
W.-  552,  and  that  for  the  reasons  set  out  In 
the  opinion  In  that  case,  complainants  must 
fall  here.  Whether  or  not  the  40  acres  in 
question  was  regarded  as  and  claimed  to  be 
a  homestead  by  the  father  or  mother,  when 
the  deed  of  the  father  was  made  Is  first  of 
all,  a  question  of  fact  There  is  evidence 
tendlug  to  prove  that  neithei:  parent  at  that 
time,  claimed  or  regarded  themselves  possess- 
ed of  homestead  rights  in  the  property.  Un- 
less there  was.  In  fact  such  a  homestead  in- 
terest complainant  here,  defendant  in  the 
ejectmoit  suit  has  the  legal  title  to  the  land 
and  must  In  that  action,  prevail.  Legal  and 
not  equitable  titles  are  Involved,  and  no  case 
Is  presented  warranting  interference  with  the 
action  at  law. 

The  reasoning  of  Mr.  Justice  HOOKEB,  and 
tta«  conclusion  he  reaches,  have  the  effect 
It  seems  to  me,  of  unsettling  the  law  of  tbe 
state  with  regard  to  the  formalities  necessary 
to  be  observed  In  alienating  a  homestead. 
The  language  of  tbe  Constitution  Is  that 
"alienation  of  such  land  by  the  owner  thereof, 
if  a  married  man,  shall  not  be  valid  without 
tbe  signature  of  the  wife  to  the  same."  I 
think  that  up  to  the  present  time  the  law  has 
t>een  supposed  to  require  the  wife  to  join  with 
her  husband  in  the  Instrument  by  which  the 
alienation.  If  to  a  third  person,  is  brought 
about  It  Is  pointed  out  by  Mr.  Justice  Mont- 
gomery, in  Gadsby  v.  Monroe,  115  Mich.  282, 
284,  73  N.  W.  867,  that  the  Constitution,  In 
the  provision  above  quoted,  deals  with  the 
land  which  constitutes  a  homestead,  and  not 
with  any  specific  Interest  therein.  This  court 
has  said  (Phillips  v.  Stanch,  20  Mich.  869, 
Hall  T.  Loomls,  63  Mich.  709,  80  N.  W.  874) 
that  although  the  value  of  the  land  con- 
stituting the  homestead  be' greater  than  the 
constitutional  exemption,  the  conveyance  is 
a  nullity,  and  cannot  be  enforced  at  all. 
And  distinction  is  made  If  there  are  parcels 
capable  of  severance  from  the  homestead. 
Engle  V.  White,  104  Mich.  15.  62  N.  W.  154. 
In  this  language  of  the  Constitution,  In  these 
decisions  and  tbe  theory  upon  which  they 
proceed.  Is  to  be  found  reason  for  now  hold- 


ing that  a  wife  may  not  convey  tbe  land 
which  Is  a  homestead  or  any  part  thereof 
or  Interest  therein,  piecemeal  or  otherwise, 
to  any  third  person,  by  her  separate  Instru- 
ment Her  separate  agreement  to  convey  the 
laud  in  the  future  would  seem  to  have  no 
more  vaUdlly  than  her  present  sole  convey- 
ance. It  Is  said  that  the  contract  made  by 
the  husband,  accompanied  by  the  quitclaim 
deeds  made  by  the  wife,  constituted  a  valid 
land  contract  enforceable  in  equity  against 
both.  This  is  another  way  of  saying  that 
a  palpable  noncompliance  with  tbe  Consti- 
tution may  be  aided  by  another.  Or  that  two 
evasions  may  amount  In  equity  to  one  com- 
pliance The  deeds  executed  In  1879  by  the 
wife  were  attempts  on  her  part  to  sell  the 
land,  including  that  claimed  to  have  been 
Included  in  the  homestead.  She  bad  no  In- 
terest In  the  land  which  she  could  thus  con- 
vey. Assume  that  she  intended  to  sell  and 
convey  all  her  Interest  In  tbe  land.  As  mat- 
ter of  law  she  conveyed  no  Interest  or  title. 
Her  deed  was  totally  insufficient  It  was 
not  a  promise  or  agreement  to  convey  In 
tbe  future.  It  was  not  a  joining  in  her  bus- 
band's  parol  agreement  It  was  a '  nullity, 
not  as  to  a  part  merely,  but  as  to  all  of  the 
land.  What  she  did  may  be  regarded  as 
evidence  to  sustain  the  finding  that  she 
assented  to  tbe  agreement  made  by  ber  hus- 
band. But  ber  assent  like  ber  husband's 
promise,  rested  ratlrely  In  parol.  Evidence 
of  her  assent  In  fact  Is  no  stronger  here 
than  It  was  In  Webster  v.  Warner,  in  Gadsby 
V.  Monroe,  and  in  Hall  v.  Loomls.  What  she 
did  Is  also  some  evidence,  I  think,  of  the 
fact  that  when  ber  husband  deeded  tbe  land 
In  tbe  year  1900,  she  claimed  no  homestead. 
But  It  Is  dangerous  doctrine  that  a  void  pres- 
ent conveyance  of  a  homestead  is  a  valid  prom- 
ise to  convey  in  the  future.  In  my  opinion,  the 
court  should  adhere  to  tbe  rule  tbat  the  con- 
veyance of  a  homestead,  by  a  married  man, 
should  have  tbe  signature  of  tbe  wife  to  the 
same.  Tbe  case  of  Ring  v.  Burt  Involved 
the  transfer  of  a  homestead,  that  of  Rboadea 
V.  Davis  tbe  transfer  by  a  wife  of  her  dower. 
The  later  decision  should  not  be  considered 
as  shaking  the  authority  of  tbe  earlier  one 
as  to  tbe  point  there  in  judgment 

The  decree  is  reversed,  with  costs  of  both 
courts  to  appellant  and  a  decree  will  be 
entered  dismissing  tbe  bill  without  prejudice 
to  the  rights  of  any  of  tbe  parties. 

CARPENTER,  C.  J.,  and  McALVAY, 
BLAIR,  MONTGOMEBX,  and  MOOEE,  JJ., 
concur. 

HOOKER,  J.  (dissenting).  In  1879,  Jacob 
Lott  owned  and  lived  upon  140  acres  of  land. 
At  tbat  time  be  made  an  arrangement  with 
his  two  sons,  by  which  be  gave  to  them  (as 
far  as  be  could  orally),  moieties  of  his  farm, 
abd  put  them  In  possession  thereof.  His 
wife,  Louisa,  executed  and  delivered  to  them 
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quitclaim  deeds  as  part  of  the  transaction. 
The  complainant  has  lived  upon  his  70  acres, 
practically  all  of  the  time,  since.  At  the  time 
the  arrangement  was  made.  It  was  a^eed 
by  the  brothers,  that  Jacob  Lott  should  re- 
ceive from  them,  a  share  of  the  wheat  raised 
by  each,  and  that  a  hog  should  be  fatted 
and  a  cow  kept  by  each,  for  him,  yearly. 
His  general  abiding  place  since  1879,  was 
with  bis  son,  Benjamin,  the  complainant, 
occupying  by  arrangement,  some  rooms  in 
the  dwelling  upon  his  portion  of  the  farm. 
Jacob  Lott  deeded  to  his  sons  their  respective 
parcels  In  1900,  and  died  In  1901.  Subse- 
quently the  defendants  began  ejectment  to 
recover  a  portion  of  the  70  acres  deeded  to 
the  complainant,  upon  the  claim  that  the 
40  acres  upon  which  the  dwelling  stood,  was 
the  homestead  of  Jacob  and  Louisa  Lott,  that 
her  deed  was  void,  and  that  her  not  Joining 
with  her  husband  in  his  deed,  rendered  that 
void,  and  tliat  the  land  descended  to  bis 
children  in  equal  sharea  Thereupon  com- 
plainant filed  a  bill  In  equity  to  quiet  his 
title,  obtaining  an  Injunction  restraining  de- 
fendnnts  from  prosecuting  the  ejectment  case. 
That  Jacob  Lott's  agreement  In  1899,  followed 
as  It  was  by  a  surrender  of  possession,  and 
control  of  the  premises  for  20  years,  was 
taken  out  of  the  statute  of  frauds  so  far  as 
he  was  concerned,  does  not  admit  of  serious 
question. 

At  the  time  the  contract  was  made  his  wife 
quitclaimed  her  Interest  In  the  premises. 
Such  Interest  consisted  of  (1)  an  Inchoate 
right  of  dower;  (2)  a  homestead  interest 
The  dower  Interest  is  disposed  of  by  a  deed, 
made  In  February,  1903,  In  which  under  an 
order  of  the  probate  court,  she  conveyed 
all  of  her  Interest  In  the  estate  to  the  com- 
plainant, and  It  may  be  added  that  It  would 
cover  any  homestead  interest  remaining  In 
her  If  she  had  any  at  that  time.  There  can 
be  no  reasonable  doubt  that  this  contract 
was  approved  by  Louisa  Lott,  and  that  she 
was  a  party  to  it  She  shared  In  the  bene- 
fits arising  from  its  performance,  and  If 
her  deed  did  not  have  the  effect  of  divesting 
her  of  her  right  of  dower  (see  Randall  v. 
Randall,  87  Mich.  S63;  Rboades  v.  Davis, 
61  Mich.  306;  Wrl?ht  v.  Wright  79  Mich. 
531,  44  N.  W.  944 ;  Dakln  v.  Dakln,  97  Mich. 
287,  56  N.  W.  562 ;  Chlttock  v.  Chlttock,  101 
Mich.  369,  59  N.  W.  055),  which  we  need  not 
decide.  It  was  equivalent  to  giving  her  con- 
sent to  the  contract,  which  bad  it  been  in 
writing  and  signed  by  Jacob  and  loulsa  Lott, 
would  have  cut  off  dower  and  homestead 
rights  In  botli.  While  all  of  the  terms  of 
the  contract  were  not  in  writing,  she,  by  her 
signed  quitclaim  deed,  did  enough  to  com- 
ply with  the  constitutional  provisions  (article 
16,  {  2),  as  we  will  proceed  to  show.  The 
husband's  oral  contract  was  void  at  law, 
under  the  statute  of  frauds.  It  was,  however, 
not  void,  but  only  voidable,  In  equity,  go 
far  as  tb*  statute  of  frauds  la  concerned. 


The  husband's  contract,  whether  oral  or 
written,  unless  accompanied  by  the  written 
assent  of  the  wife,  was  absolutely  void,  both 
in  law  and  In  equity,  because  of  the  provision 
of  CJonst.  art  16,  I  2.    Had  It  been  in  writing 
and  signed  by  the  wife  It  would  bare  com- 
plied with  such  provision  and  been  enforceable 
in  equity.     Being  oral.   It  must   be   treated 
as  absolutely  void,  In  equity  as  well  as  at 
law,   unless  the  wife  can  be  said   to   bave 
assented  to  It  in  writing.     If  she  did  so  as- 
sent,  it   would  be  valid   In   equity,    though 
oral  on  the  part  of  the  husband,  unless  we 
are  required  to  bold  that  ber  assent,  though 
in  writing,  Is  Inadequate,  because  not  given 
in  exact  accordance  with  the  statute;    I.  e., 
by  signing  a  writing  executed  by  tbe  hus- 
band.   We  have  no  difficulty  under  tlie  proof 
in  the  cause,  taken  In  conjunction  with  the 
defendant's  answer,  in  finding  that  tlie  bus- 
band  and  wife  Joined  In  the  oral  agreement 
substantially  as  alleged  in  the  bill,  and  that 
she  put  ber  assent  to  It  In  writing  as  a  part 
of  the  transaction,  and  upon  a  special  con- 
sideration moving  to  ber.    Such  writing  con- 
sisted of  two  quitclaim  deeds.  In  which  she 
expressly  sought  to  convey  her  right  of  dower. 
"together  with  all  the  estate,  rights,  title,  in- 
terest, claim,  or  demand  whatsoever    •     •    • 
either  in  law  or  In  equity,  of  in  and  to  tbe 
premises."    The  deed  was  broad  enough  In  its 
terms,  to  embrace  any  right  or  Interest  that 
she  had  in  the  land.    Had  the  transaction. 
1.  e.,  tbe  oral  agreement,  been  also  accom- 
panied by  deeds  from  ber  husband,  it  would 
be  an  exceedingly  technical  construction  of 
the  homestead  law  to  hold  that  his  and  ber 
deeds  though  separate  instruments,  were  not 
a  sul>stantlal  compliance  with  the   require- 
ments of  tbe  homestead  provisions,  constitu- 
tional and  statutory,  and  that  all  of  tbe  deeds 
not  only  failed  to  convey  tbe  homestead,  but 
were  void  In  equity,  because  the  parties  made 
separate   deeds   instead   of   Joining    in    one. 
We  think  that  there  is  no  case  that  requires 
us  to  so  hold.    The  case  that  perhaps  comes 
the  nearest  to  sustaining  such  a  proposition, 
is  Ring  V.  Burt,  17  Mich.  472,  97  Am.  Dec 
200,  and  In  that  case  the  ground  upon  which 
it  rests,  and  tbe  reasons  given,  more  than  the 
conclusion   reached,    require    such   holding. 
They  were,  briefly,  that  "at  the  common  law, 
a  married  woman  was  incapable  of  entering 
into  a  binding  contract  affecting  any  right 
that  sbe  might  have  in  ber  husband's  prop- 
erty, and  that  sucb  disability  then  continued 
in  this  state,  unless  removed  by  statute,  and 
that  while   the  married   woman's   act    (so 
known),  removed  any  disability  that  there- 
tofore existed  as  to  ber  sole  or  separate  prop- 
erty, it  went  no  farther;    that  the  right  to 
a  homestead  in  her  husband's  lands  was  no 
more  in  tbe  nature  of  sucb  property,  than 
tbe  right  of  dower,  and  that  there  was  a 
striking  similarity  as  to  such  rights,   and 
that  the  only   way  that  she  could  convey 
or  Incumber  (or  in  any  manner  affect  by  con- 
tract), either  of  the  rights  during  coverture^ 


Digitized  by 


Google 


Mich.) 


LOTT  T.  LOTT. 


1129 


was  by  Jolninc  In  a  deed  or  mortsa^e  with 
her  husband,  according  to  the  statute."  In 
that  case  the  contract  was  made  by  the  boa- 
band  and  wife,  but  was  oraL  The  wife 
signed  no  writing.  She  gave  no  deed  at  any 
time,  and  the  court  refused  to  specifically 
enforce  the  contract,  because  the  wife  bad 
signed  no  writing  at  alL  That  Is  as  far  as 
It  was  necessary  to  go,  and  the  case  In  no 
way  Involved  the  question  raised  here ;  L  e., 
whether  a  signature  by  the  wife  of  a  separate 
consent  to  the  oral  contract,  would  make 
such  oral  contract  valid  In  equity,  and  not  a 
violation  of  the  homestead  law.  But  we 
must  read  that  case  In  the  light  of  the  later 
<me  of  Rhoades  v.  Davis,  61  Mich.  309,  16 
N.  W.  659,  which  held  that  a  wife's  release 
to  her  husband  of  her  Inchoate  right  of  dower 
by  a  quitclaim  deed  signed  only  by  her  was 
good  even  In  an  action  at  law.  It  was  con- 
tended, first,  that  before  the  statute  of  1865 
(married  woman's  act)  a  married  woman 
could  not  relinquish  to  her  husband,  her 
Incipient  right  of  dower,  by  giving  him  a 
deed ;  and,  second,  that  this  right,  not  being 
a  separate  estate,  its  disposal  had  not  been 
affected  by  such  legislation. 

As  to  the  first  question,  the  court  merely 
•aid :  "Whether  the  method  of  barring  dower 
which  the  statute  approves  by  Joining  In 
the  husband's  deed  or  with  the  guardian, 
or  by  her  sole  deed  to  a  third  person,  who 
has  obtained  the  husband's  title  should  be 
deemed  exclusive  where  the  case  does  not 
depend  on  an  act  of  relinquishment  directly 
to  the  husband,  may  be  left  for  future  in- 
quiry." Upon  the  second.  It  said  that  it 
seemed  to  have  the  support  of  a  dictum  in 
Ring  v.  Burt  Calling  attention  to  the  state- 
ment made  there,  that  a  married  woman 
could  not  aftect  her  homestead  right,  except 
t>y  Joining  In  a  deed  or  mortgage  with  her 
husband,  the  opinion  said:  'This  was  not  the 
point  In  Judgment,  and  the  remark  was  only  a 
casual  observation  in  the  course  of  argument. 
However  entitled  to  respect  as  the  expression 
«f  an  eminent  judge,  the  court  cannot  regard 
It  as  an  adjudication."  The  opinion  clearly 
disapproved  of  the  doctrine  and  discredited 
the  case  of  Ring  v.  Burt  The  opinion  con- 
tinues as  follows :  "The  first  consideration  Is, 
what  in  the  light  of  reason  is  this  'possibility 
of  dower  accruing  to  the  wife  after  marriage, 
but  before  the  death  of  the  husband?'  The 
authorities  universally  deny  that  it  consti- 
tutes an  estate ;  at  the  same  time  they  admit 
with  equal  unanimity,  that  it  Is  a  right  con- 
cerning land,  and  one  which  possesses  value. 
In  Grelner  v.  Klein,  a  majority  of  this  court 
were  of  opinion  that  it  was  of  such  worth 
that  a  sale  in  partition  would  not  bar  it 
unless  the  wife  were  a  party  to  the  suit  28 
Mich.  12.  Again,  In  Farwell  t.  Johnston, 
34  Mich.  842,  and  In  Blssell  v.  Taylor,  41 
Mich.  702,  3  N.  W.  194,  it  was  ruled  unani- 
mously that  the  right  was  salable  by  the  wife, 
and  had  sufi!lclent  purchasing  power  to  supply 
M  legal  consideration  for  a  conveyance  to  her. 


And  m  Randall  t.  Randall,  37  Mich.  663,  it 
was  determined  that  the  right  was  of  such 
nature  that  the  wife,  by  deeding  directly  to 
the  husband,  might  work  an  equitable  sale 
of  it,  whereby  to  furnish  a  consideration 
capable  of  upholding  a  grant  to  herself.  See, 
also.  Miller's  Bx'r  v.  Miller,  16  Ohio  8t  628 ; 
Wilson  V.  Wilson,  1  H.  L.  Cas.  638.  Here, 
then,  Is  something  belonging  to  the  wife  which 
she  may  part  with  or  retain.  It  possesses  a 
money  value,  and  may  be  the  object  of  sale 
and  release.  It  is  capable  of  being  dealt 
with  as  property.  The  statutes  and  the  de- 
cisions recognize  it  as  property.  True,  it 
cannot  be  shifted  from  one  to  another  without 
reference  to  the  repository  of  the  general 
title.  The  nature  of  the  thing  forbids  it  The 
only  point  here  Is  whether  the  husband,  who 
holds  the  land  subject  to  this  right  may  not 
continue  and  at  the  same  time  receive  di- 
rectly from  his  wife  a  release  by  deed,  pro- 
vided the  transaction  is  supported  by  a  satis- 
factory consideration  <md  la  in  all  respects 
fair  and  reasonable.  If  the  question  were 
in  equity  and  subject  to  be  adjudged  by  the 
long-settled  principles  on  which  rights  and 
titles  are  there  founded  and  enjoyed,  and  by 
which  their  use  and  disposal  are  regulated, 
the  result  would  neither  be  novel  nor  uncer- 
tain. The  release  would  operate  as  a  bar 
In  equity.  But  the  inquiry  arises  on  the 
other  side  of  the  court  It  is  a  question  of 
law.  And  until  the  act  of  1855  it  was  tho 
general  doctrine  of  the  courts  of  common  law 
that  the  wife  was  not  capable  of  enjoying 
and  disposing  of  her  own  property  at  her 
own  election,  and  moreover  that  the  married 
pair  could  not  contract  directly  with  each 
other.  The  subject  Is  quite  fully  explained 
in  Burdeno  v.  Amperse,  14  Mich.  91,  90  Am. 
Dea  225.  But  that  statute  made  a  great 
change.  It  provided  that  coverture  should 
in  no  wise  disable  the  wife  from  selling  what 
was  her  own,  nor  In  any  manner  Interfere 
with  her  disposal  of  it  No  distinction  is 
made  between  kinds  of  property.  The  lan- 
guage takes  In  all  without  exception.  Now, 
since  the  right  In  question  is  her  property, 
and  Is  a  legitimate  subject  of  sale,  why  may 
she  not  part  with  it  in  point  of  law  to  whom- 
soever holds  the  title  to  which  it  Is  germane? 
And  since  husband  and  wife  may  now  by  the 
rules  of  law,  as  well  as  those  of  equity, 
make  mutual  contracts  with  regard  to  prop- 
erty, and  sell  and  deed  to  each  other  [Bur- 
deno V.  Amperse,  supra;  Ransom  v.  Ransom, 
30  Mich.  328]  why  may  she  not  sell  and  re- 
lease directly  to  her  husband?  No  reason  is 
perceived  that  would  not  infringe  the  spirit 
of  the  legislation  of  1855.  By  means  of  that 
enactment  the  faculty  to  transact,  and  the 
fact  transacted,  which  were  antecedently 
pure  matters  of  equity,  were  legitimated  at 
law  and  clothed  with  the  attributes  of  law. 
The  consequential  effect  of  the  act  of  release 
upon  the  future  of  the  right  can  present  uo 
objection.  That  the  act  in  which  she  parts 
with  the  right  &nd  so  dlaposes  of  U,  does 
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at  the  same  time  detennlne  It,  li  not  an  ob- 
stacle. These  conseqaences  are  tbe  due  ex- 
pressions of  opposite  sides  of  the  same  fact 
The  object  aimed  at  Is  to  catise  a  cessation  of 
the  right,  and  not  an  existence  of  it  In  new 
hands.  The  sale  being  made  fairly,  and  In 
accordance  with  the  dictates  of  equity,  and 
regularly  carried  out  by  deed  on  one  side  and 
exemplary  performance  on  the  other,  the 
transaction  operates  by  way  of  release  of 
the  right,  in  contemplation  of  law,  and  Im- 
plies an  obligation  not  to  reassert  It  It  is 
very  naturally  suggested  that  this  view  is 
not  consistent  with  tbe  opinion  which  tbe 
Legislature  Is  presumed  to  have  entertained 
when  they  passed  the  act  of  18T7,  providing 
that  the  wife  might  bar  her  dower  by  her  sep- 
arate deed  to  whomsoever  was  the  holder  of 
tbe  husband's  Utle.  Act  No.  66,  p.  62,  Pub. 
Acts  1877.  If  the  wife,  it  Is  said,  was  already 
able  to  dispose  of  this  right  by  her  sole  deed. 
It  was  needless  to  re-enact  authority  for  her. 
This  argument  is  not  without  force,  but  It  Is 
not  controlling.  Tbe  principles  which  under- 
lie tbe  case  will  not  submit  to  It  It  has 
happened  here,  as  In  some  other  Instances 
In  the  history  of  legislation  that  the  Legis- 
lature has  proceeded  on  an  Inaccurate  opinion 
of  the  true  meaning  and  proper  scope  of  an 
existing  law.  Talbot  v.  Seeman,  1  Cranch, 
1-85,  2  L.  Ed.  16;  Postmaster  General  v. 
Early,  12  Wheat  136-148,  6  L.  Ed.  677 ;  Jack- 
son T.  Phelps,  S  Calnes,  62-68,  69,  per  Kent 
C.  J.;  Mersey  Docks  v.  Cameron,  11  H.  L. 
Cas.  443-618 ;  Van  Norman  ▼.  Circuit  Judge, 
45  Mich.  204,  7  N.  W.  796.  According  to  these 
views  tbe  circuit  court  should  have  entered 
Judgment  for  the  defendant" 

This  sustained  a  deed  of  the  wife  In  which 
the  husband  did  not  join,  and  therefore  held 
that  a  literal  Interpretation  should  not  be  re- 
quired. In  the  earlier  case  of  Randall  y. 
Randall,  37  Mich.  566,  this  court  sustained 
the  validity  of  a  wife's  deed  of  her  dower  and 
Iiomestead  rights,  made  upon  a  suflSclent  con- 
sideratioa  In  speaking  of  the  dower  right 
which,  in  Ring  v.  Burt  was  said  to  be  of 
similar  nature  to  homestead  Interests,  the 
court  said:  "The  release  was  perfectly  good 
In  equity,  whether  It  was  in  law  or  not  and 
the  conveyance  was  sustained."  This  was  al- 
so an  action  at  law,  viz.,  assumpsit  In  Pen- 
fold  V.  Warner,  96  Mich.  181,  55  N.  W.  680, 
35  Am.  St  Rep.  581,  we  recognized  this  rule 
by  saying:  "As  tbe  title  then  stood,  Barbara 
El  Zimmerman  had  no  title  in  the  premises. 
She  bad  an  Inchoate  right  of  do^er,  which 
she  might  release  by  Joining  with  her  hus- 
band In  a  deed  of  the  premises,  or  by  her  con- 
veyance to  the  holder  of  the  tltla  Rhoades 
v.  Davis,  51  Mich.  306,  16  N.  W.  659.  It  was 
not  an  interest  that  could  be  conveyed  by  her 
so  long  as  the  husband  held  the  title  to  the 
fee."  See,  also,  Dakin  v.  Dakln,  97  Mich. 
286,  56  N.  W.  562,  where  there  is  an  extended 
dlscusi^lon  as  to  tbe  wife's  right  to  contract 
In  relation  to  such  interests.  Whatever  may 
be  thought  of  the  rule  as  to  homesteads,  these 


cases  may  reasonably  be  thought  to  Justi^ 
the  rule  that  in  equity,  a  wife's  deed  of  an 
Inchoate  right  of  dower  to  one  having  an  equi- 
table title  to  the  fee  of  tbe  land,  made  for  a 
valuable  consideration,  conveys  her  interest 
to  the  extent  of  the  equitable  Interest  con- 
veyed by  the  husband,  and  no  good  reason  is 
suggested  for  a  contrary  holding  In  relation 
to  her  homestead  rights.  We  are  tberefore 
of  the  opinion  that  the  contract  made  tiy  tbe 
husband  accompanied  by  tbe  quitclaim  deeds 
made  by  the  wife  constituted  a  ralld  lacd 
contract  enforceable  In  equity  against  both. 

It  becomes  necessary  to  consider  the  fur- 
ther question  of  adequacy  of  a  legal  remedy. 
The  defendant  denies  that  the  complainant 
tias  any  title  either  legal  or  equitable,  but 
asserts  in  bis  answer  that  tbe  bill  should  be 
dismissed,  for  the  reason  that  there  is  an 
adequate  remedy  at  law.  Passing  tbe  ques- 
tions arising  out  of  these  apparently  Incon- 
sistent claims,  and  tbe  rule  that  one  who  an- 
swers to  the  merits  cannot  raise  the  ques- 
tion (see  Lothrop  T.  Duffleld,  134  Sllcb.  *Si. 
96  N.  W.  577;  Berdan  T.  Ins.  Co..  136  MldL 
405,  96  N.  W.  411,  and  cases  cited),  and  tbe 
rule  that  where  equity  takes  jurisdiction  for 
one  purpose,  as  tbe  Issue  of  an  injunction,  it 
win  retain  jurlsdlctloa  and  dispose  of  tbe 
case  though  an  adequate  legal  remedy  m!gh: 
have  been  had,  all  or  some  of  wbicb  may  or 
may  not  be  properly  applicable  to  this  case. 
we  will  take  up  the  question  of  an  adequate 
legal  remedy.  The  deeds  of  the  wife  made  la 
1879  did  not  convey  a  legal  title  to  her  dower 
and  homestead  Interests  for  the  reason  that 
the  grantees  had  no  otber  legal  Interest  or  es- 
tate In  the  premises.  Penfold  v.  Warner,  pfi 
Mich.  179,  65  N.  W.  680,  35  Am.  St  Rep.  591. 
and  other  cases  cited.  Tbe  deeds  of  tbe  hus- 
band, though  made  In  1900,  were  ioTalid  &t 
law  under  the  homestead  law,  not  beln; 
signed  by  the  wife;  her  former  deeds  beln; 
effective  only  as  contracts.  The  status  tb«i 
was,  that  the  complainant  was  still  In  occu- 
pancy under  a  land  contract  made  by  hus- 
band and  wife,  invalid  under  the  statute  of 
frauds,  but  subject  to  enforcement  specifical- 
ly In  equity.  Then  followed  the  deeds  froa 
the  guardian  of  tbe  wife.  These  deeds,  if  ef- 
fective to  convey  her  interest  the  bosband 
being  dead  (which  we  need  not  decldei. 
did  not  make  valid  the  deeds  given  by  the 
husband,  which  were  void  at  law  when  given. 
so  that  In  any  event  the  complainant  bai! 
not  the  legal  title  of  which  the  busbacii 
died  seised;  and  tbe  contract  not  t>etac 
available  as  a  defense  to  tbe  ejectm»t 
there  was  no  adequate  legal  remedy.  Hence 
the  propriety  of  a  proceeding  In  equity  to 
enforce  this  contract  and  quiet  complainant's 
title.  The  bill  might  have  been  more  spo<.".ec 
In  Its  allegations  and  prayer,  but  It  states  a:i 
necessary  facts  to  support  a  decree  of  specif- 
ic performance,  and  the  general  prayer  w:, 
cover  «uch  relief. 

A  decree  should  be  entered  adjudging  com- 
plainant to  have  the  equitable  title  to  tb* 
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premlsest  apeciflcally  enforcing  said  contract 
and  requiring  tbe  defendants  to  quitclaim  to 
th«  complainant  all  of  their  Interest  in  tbe 
premises,  within  10  days,  and  that  this  decree 
or  a  record  thereof  in  tbe  office  of  tbe  register 
of  deeds  of  aald  cotmty,  where  it  may  be  re- 
corded, shall  be  evidence  of  complainant's 
title.  The  complainant  should  recover  costs 
of  both  courts. 

GRANT,  Jn  concurred  with  HOOEEB,  J. 


DBAN  T.  TRBASUKBB  OF  CXINTON 

COUNTY. 

(Supreme  Court  of  Miclilgan.    Dec.  17,  1906.) 

1.  Dbains  —  ASSKSSmRT  —  Obdeb  ot  Fttrd 

—  CoixKonoN. 

Where  a  drain  as  laid  out  was  completed, 
but  the  assessment  therefor  did  not  produce 
sufficient  to  pay  certain  orders  on  the  fund, 
subsequent  proceedings  by  the  drain  commis- 
sioners to  have  the  drain  cleaned  out,  widened, 
and  extended,  under  which  a  new  assessment 
was  made,  including  the  territory  covered  bv  the 
original  assessment  and  additional  territory, 
were  not  within  Laws  1903,  p.  350,  Act  No. 
222,  providing  tliat  where  a  drain  has  been  lo- 
cated and  completed  or  partly  completed,  and 
provision  for  payment  has  not  been  legally  made, 
the  drain  commissioner  shall,  on  application  of 
persons  interested,  proceed  to  relay  and  complete 
the  drain  and  reassess  the  cost. 
2l  Sahk.  ^    ^ 

Where  orders  on  a  drain  assessment  fund 
were  not  paid  because  there  were  no  funds  for 
payment,  and  an  assessment  In  subsequent  pro- 
ceedings for  the  cleaning  out  and  extension  of 
the  drain  produced  a  fund  more  than  sufficient 
for  that  purpose,  the  holder  of  the  orders  was 
not  entitled  in  equity  to  the  excess;  it  not 
being  made  to  appear  in  what  proportions  the 
unexpended  fund  is  derived  from  new  territory 
included  in  the  second  assessment. 

Appeal  from  Circuit  Court,  Clinton  Cotmty, 
In  Chancery;  Kelly  S.  Searl,  Jtidge. 

Action  by  Let  J.  Dean  against  the  treas- 
urer of  CIlntMi  county.    From  a  decree  in 


favor    of   defendant,    complainant    appeals. 
Affirmed. 

Argued  before  CARPBNTEB,  C.  J.,  and 
MONTGOMERY,  OSTRANDBR,  HOOKER, 
and  MOORE,  JJ. 

H.  J.  Patterson,  for  appellant  William 
M.  Smith,  for  appellee 

MONTGOMERY,  J.  Tbe  county  drain  com- 
missioner of  Clinton  county  In  1883  laid  out 
a  drain  known  as  the  "Haywortb  Drain." 
Two  orders  were  given  on  tbe  fund  to  be 
derived  from  assessments  amounting  to  $180, 
and  these  orders  are  held  hy  ccuplalnant. 
From  time  to  time  the  orders  have  been  pre- 
sented for  payment;  but,  tbere  being  no  funds, 
payment  has  been  refused.  In  1001  a  peti- 
tion was  filed  with  the  drain  commissioner, 
asking  that  the  Haywortb  drain  be  cleaned 
out,  widened,  and  extended.  This  was  done. 
An  assessment  was  made  which  realized  some- 
thing more  than  enough  to  pay  the  actual 
cost  of  the  same  up  to  this  time.  The  Hay- 
worth  extension  drain  assessment  Includes 
the  original  territory  of  the  Haywortb  drain 
and  additional  territory  as  well.  The  com- 
plainant asked  tbe  court  below  to  compel  the 
county  treasurer  to  pay  bis  orders  out  of 
the  funds  In  bis  bands.  This  was  refused, 
and  an  appeal  was  taken  to  this  court. 

Complainant  relies  upon  Act  No.  222,  p. 
350,  Laws  1903.  It  Is  obvious  that  the  pro- 
ceeding taken  by  the  drain  commissioner  in 
1901  could  not  have  been  had  with  a  view 
to  the  provisions  of  that  act.  Nor  can  we 
say  that  equitably  the  complainant  is  en- 
titled to  the  relief  prayed.  It  is  not  made  to 
appear  in  what  proportions  this  unexpended 
fund  Is  derived  from  new  territory.  Those 
who  are  assessed  for  the  extension  should 
not  have  their  contributions  diverted  to  the 
payment  of  tbe  cost  of  the  original  drain. 

The  order  denying  relief  is  affirmed. 
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MEMORANDUM  DECISIONS. 


STATE  T.  LLOYD.  (Supreme  Court  of 
Iowa.  Nov.  10,  1906.)  Appeal  from  District 
Ckiurt,  Pottawattamie  County ;  A.  B.  Thornell, 
Judge. 

PER  CURIAM.  The  short  transcript  filed 
as  the  basis  of  this  appeal  shows  an  indictment 
for  larceny  and  a  conviction  on  a  plea  of  guilty. 
No  error  appears  in  the  record,  and  the  judg- 
ment is  affirmed. 


STATE  T.  LONG.  (Supreme  Court  of  Iowa. 
Oct.  22,  1906.)  Appeal  from  District  Court, 
Polk  County;    James  A.  Howe,  Judge. 

PER  CURIAM.  The  short  transcript,  which 
is  the  only  record  presented  to  sustain  this  ap- 
peal, shows  a  conviction  In  the  police  court 
of  the  city  of  Des  Moines  of  the  criiue  of  own- 
ing and  selling  intoxicating  liquors  contrary  to 
law,  an  appeal  therefrom  to  the  district  court 
where  the  defendant  was  again  convicted  and 
sentenced,  and  an  appeal  from  such  sentence 
to  this  court.  No  error  appears  in  the  record, 
and  the  judgment  of  the  lower  court  ia  affirmed. 


BICKLB  V.  JAMESON  et  al.  (Supreme 
Court  of  Michigan.  Dec.  3, 1906.)  Error  to  Cir- 
cuit Court,  Grand  Traverse  County ;  Frederick 
W.  Mayne,  Judge.  Action  by  Mary  E.  Bickle 
against  Ralph  K.  Jameson  and  others.  From  a 
judgment  in  favor  of  plaintiff,  defendants  bring 
error.  Affirmed.  Areued  before  CARPENTER, 
C.  J.,  and  McALVAt,  OSTRANDER,  HOOK- 
ER and  MOOREJ,  JJ.  J.  J.  Tweddle  (Covell 
&  Cross,  of  counsel),  for  appellants.  Parm  Q 
Gilbert,  for  appellee. 

OSTRANDER,  J.  The  brief  for  appellante 
does  not  comply  with  rule  40  of  this  court. 
The  brief  contains  no  reference  to  the  excep- 
tions upon  which  the  errors  therein  mentioned 
are  founded  nor  to  the  pages  of  the  record  where 
they  may  be  found,  nor  does  the  index  to  the 
record  or  the  assignments  of  error  afford  this 
information.  See  Reeder  t.  Moore,  95  Mich. 
595,  55  N.  W.  438:  Pease  t.  Munro,  83  Mich. 
475,  47  N.  W.  S45;  Supreme  Court  Rule  36 
(9SN.  W.  v).  A  portion  of  the  bill  of  exceptions 
is  not  in  the  printed  record,  but  is  found  printed 
in  the  brief  for  appellee  pursuant  to  a  stipula- 
tion of  counsel.  Twenty-four  errors  are  assi^- 
ed,  eight  of  them  relating  to  matters  with  which 
the  plaintiffs  in  error  are  in  no  way  concerned, 
but  which  concern  only  the  defendant  Ellen  G. 
Jameson,  against  whom  no  judgment  was  taken, 
and  who  therefore  does  not  occupy  the  position 
of  a  plaintiff  in  error.  We  have  examined  the 
record  and  briefs  sufficiently  to  satisfy  ourselves 
that  the  verdict  of  the  jury  accords  with  the 
merits  «f  the  case.    The  judgment  is  affirmed. 


HARRINGTON  et  al.  t.  KNOWLBS.  (Su- 
preme Court  of  Michigan.  Nov.  13,  1906.) 
Appeal  from  Circuit  Court,  Jackson  County,  in 
Chancery ;  Erastus  Peck,  Judge.  Action  by 
Frederick  C.  Harrington  and  another  against 
Alvin  E.  Knowles.  From  a  decree  for  com- 
plainants, defendant  appeals.  Affirmed.  Ai> 
gued  before  CARPENTER,  O.  J.,  and  Mc- 
AI.VAY,  MONTGOMERY,  OSTRANDER, 
and  MOORE,  JJ.  Ricljard  Price,  for  appellant. 
Wilson  &  Cobb,  for  api>ellees. 

CARPENTER,  C.  J.  Defendant  sold  com- 
plainants a  mill.  Complainants  bring  this  suit 
In  chancery  to  rescind  the  contract  of  sale  on 
the  ground  that  it  was  procured  by  the  fraud- 
ulent representations  of  defendant.    The  issue 


is  one  of  fact.  Its  determination  depends  npoi 
the  credit  to  be  given  to  opposing  witnesses 
The  trial  court  credited  the  testimony  of  com- 
plainants' witnesses,  and  gave  them  a  decree 
We  think  that  his  decision  was  correct.  A  de- 
tailed statement  of  our  reasons  for  this  coo- 
clusion  would  serve  no  useful  purpoaA.  Tht 
decree  is  affirmed. 


RHODES  et  al.  t.  RHODES  et  aL  (Su- 
preme Court  of  Michigan.  Dec  17,  1906.)  A|>- 
peal  from  Circuit  Court,  Calhoun  County,  in 
Chancery.  Suit  by  William  E.  Rhodes  and 
others  against  Voluntine  Rhodes  and  othen. 
From  an  adverse  decree,  complainants  appeal. 
Affirmed.  Argued  before  CARPBNTEIR.  C.  J, 
and  MONTGOMBRY,  OSTRANDEai,  HOOK- 
ER, and  MOORE,  JJ.  Hatch  &  Pace,  for  ap- 
pellants.    Haggett  &  McPeek,  for  appellees. 

HOOKER,  J.  William  H.  Rhodes  is  a  eob 
of  Elizabeth  Rhodes,  deceased.  Hie  other  cosi- 
plainants  are  her  grandchildren.  All  of  the 
parties  to  the  suit  are  heirs  at  law  of  EUizabeOi 
Rhodes. 

Prior  to  her  death  she  authorized  her  son 
Voluntine  to  act  as  her  agent  in  the  manage- 
ment of  her  property,  and  property  amountiDS 
to  upwards  of  $5,000  in  notes  and  inortga;?s 
was  delivered  to  him  by  W.  H.  Rhodes,  who  had 
previously  acted  in  that  capacity.  After  bfr 
death  this  bill  was  filed,  complainants  claiming: 
that  Elizabeth  Rhodes  had  directed  her  asra: 
Voluntine  to  pay  to  each  of  her  children  $37<i. 
and  that  the  grandchildren  were  included.  The 
bill  was  filed  to  enforce  an  alleged  trast. 

The  learned  circuit  judge  who  heard  the  ca» 
disposed  of  it  upon  the  merits,  holding  that  the 
grandchildren  were  not  included  in  the  alle^i 
gift,  and  that  the  item  of  ^70,  given  to  each  of 
her  children,  was  paid  so  far  as  William  H. 
Rhodes  was  concerned,  by  surrendering  to  fa'm 
a  note  which  she  held  against  him.  As  we  fully 
concur  in  his  view  of  the  testimony,  it  is  un- 
necessary to  discuss  the  legal  questions  raii^^i, 
and  the  decree  is  affirmed,  and  the  bill  dis- 
missed with  costs. 


BURGRAF  V.  BYRNEa  (Supreme  Conit 
of  Minnesota.  Oct.  12,  1906.)  Appeal  from 
District  Cburt,  Meeker  County;  Gorham  Pow- 
ers, Judge.  Action  by  Nicholas  Burgraf  again-t 
John  T.  Byrnes.  Verdict  for  defendant.  Frani 
an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Alva  R.  Hunt,  for  appellant  John  T.  Byrnes; 
for  respondent. 

PER  CURIAM.  An  order,  granting  defend- 
ant's motion  for  a  new  trial  of  this  action,  based 
upon  the  ground  of  surprise  and  excusable  neg- 
lect, held  not  an  abuse  of  discretion,  and  iLt 
order  is  affirmed. 


DAVIES  v.  JOHNSON.    (Supreme  C3onrt  of 

Minnesota.  Nov.  2,  190&)  Appeal  from  Dis- 
trict Court,  Blue  Earth  County;  Lorin  Crar. 
Judge.  Action  by  Josenh  W.  Davies,  admin  ?■ 
trator  of  Henry  W.  Davies,  against  Charl** 
W.  Johnson.  From  an  order  denying  a  con- 
tinuance, defendant  appeals.  Affirmed.  Thos. 
Hughes,  for  appellant.  S.  B.  Wilson,  for  re- 
spondent. 

PER  CURIAM.  This  appeal  involves  ;fc» 
correctness  of  an  order  denying  an  appIicat:-.« 
for  a  continuance.  The  matter  was  discrttiiia- 
ary,  and,  as  tliere  was  no  abuse  of  disctetioa. 
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tlie  order  from  which  the  appeal  waa  taken  la 
aLffinned. 


DIAMON  T.  TAYLOR.  (Supreme  Court  of 
Minnesota.  Dec.  14,  1906.)  Appeal  from  Dia- 
trict  Court,  Ramsey  County;  Oeorge  L.  Bunn, 
Judxe.  Action  by  A.  J.  Dlamon  against  Oscar 
TuL.  Taylor.  Verdict  for  defendant.  From  an 
order  denying  a  new  trial,  plaintiff  appeals.  At- 
firmed.  D.  J.  Coleman,  for  appellant  How, 
Butler  &  Mitchell  and  George  Hoke,  for  re- 
spondent. 

PER  CURIAM.  Thli  action  was  brought  to 
recover  $1,600  damages  alleged  to  have  been 
Buffered  by  plaintiff  by  reason  of  a  trespass  com- 
mitted upon  his  proi>erty  by  defendant.  De- 
fendant had  a  verdict  in  the  court  below,  and 
plaintiff  appealed  from  an  order  denying  a  new 
trial.  The  only  question  presented  is  whether 
the  court  below  erred  in  refusing  to  instnict  the 
jury,  as  requested,  that  plaintiff  was  entitled, 
as  a  matter  of  law,  to  a  verdict  "for  some 
amount."  It  may  be  conceded,  without  so  de- 
ciding, that  the  court  erred  in  refusing  to  so 
instruct  the  jury.  But  in  view  of  the  fact  that 
the  general  yeridict  for  defendant  conclusively 
negatives  the  merits  of  plaintifTi  claim,  so  far 
as  actual  or  substantial  damages  are  concerned, 
■we  apply  the  rule,  "De  minimis  non  curat  lex, 
and  affirm  the  order  appealed  from.  We  will 
not  reverse  a  case  of  this  kind,  where  only 
nominal  damages  are  involved. 

Order  aflSrmed. 


EBERIiEIN  V.  RANDALL  et  al.  (Supreme 
Court  of  Minnesota.  Dec.  14,  1906.)  Appeal 
from  District  Court,  Hennepin  County ;  Charles 
B.  Elliott  and  Andrew  Holt,  Judges.  Action  by 
Leopold  Eberlein  against  Jennie  S.  Randall 
and    others.      Judgment    for    defendants,    and 

SJaintiff  appeals.  Affirmed.  A.  C.  Middelstadt, 
or  appellant.  Wilson  &  Mercer,  for  respond- 
ents. 

PER  CURIAM.  Plaintiff  and  appellant 
brought  an  action  which  he  elected  to  treat  as 
an  action  to  recover  damages  for  deceit  based 
on  alleged  false  representations  made  by  defend- 
ant and  respondent  as  to  a  contract  for  the 
■ale  of  land.  Plaintiff  had  been  in  the  posses- 
sion of  all  the  premises  except  a  strip  oonatitut- 
Ing  a  ^/t)  part  of  the  premises,  for  more  than 
a  year  when  ha  defaulted  in  montlily  payments, 
under  the  contract.  The  court  found  as  a  mat- 
ter of  fact,  "that  the  allegations  of  fraud  and 
misrepresentation  in  said  complaint  were  wholly 
nntrue."  This  finding  was  abundantly  sustained 
by  the  evidence,  ana  determined  plaintiff's  in-i 
ability  to  recover  iil  this  form  of  action.  The 
court  consistently  concluded  that  defendants 
were  entitled  to  the  relief  prayed  for  in  their 
cross-bill  and  therefore  terminated  the  con- 
tract, allowed  defendants  to  retain  all  payments 
made  under  it,  and  restored  to  them  the  right 
of  possession.  By  its  terms  the  order  for  judg- 
ment gave  the  plaintiff  90  days  within  which  to 
completely  reinstate  himself  under  the  con- 
tract by  paying  all  arrearages  in  accordance 
with  it,  less  $50  for  damages  because  of  the 
deficiency  in  the  lot,  which  had  previously  been 
properly  found  to  have  been  the  value  of  the 
part  of  the  premises  to  which  defendants  had 
no  title. 

The  plaintiff  did  not  make  these  payments 
within  the  90  days.  After  hearing,  upon  notice, 
the  court  made  supplemental  findings  to  that 
effect  and  directed  judgment  to  be  entered  ac- 
cording to  its  original  conclusions  of  law.  That 
practice,  although,  perliaps,  more  elaborate  than 
was  strictly  required,  fully  protected  the  plain- 
tiff, and  was  legallv  sufficient.  The  defendants 
prevailed  upon  their  cross-bill ;  the  costs  were 
therefore  properly  imposed  upon  the  plaintiff. 

Judgment  affirmed. 

ELLIOTT,  J.,  having  tried  the  case  in  the 
•curt  below,  took  no  part. 


HARRINGTON  t.  NORTHWESTERN 
NAT.  LIFE  INS.  CO.  (Supreme  Court  of 
Minnesota.  Nov.  23, 1906.)  Appeal  from  Munic- 
ipal Court  of  Minneapolis ;  E.  F.  Waite, 
Judge.  Action  by  Emma  C.  Harrington  against 
the  Northwestern  National  Life  Insurance  Com- 
pany. Verdict  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. Koon,  Whelan  &  Bennett,  for  appel- 
lant.   Jay  W.  Crane,  for  respondent 

PER  CURIAM.  We  have  carefully  examined 
the  record  in  this  case,  and  find  no  reversible 
errors.  Only  questions  of  fact  and  the  suffi- 
ciency of  the  evidence  are  involved.  The  order 
of  the  trial  court  is  affirmed. 


JOHNSON  T.  DOSLAND.  (Supreme  Court ' 
of  Minnesota.  Oct  13,  1906.)  Appeal  from  Dis- 
trict Court,  Clay  County ;  L.  L.  Baxter,  Judge. 
Primary  election  contest  by  N.  I.  Johnson 
against  C.  G.  Dosland.  From  an  order  dis- 
charging an  order  to  show  cause  petitioner  ap- 
peals. Reversed  and  remanded.  F.  H.  Peter- 
son and  Eidwin  Adams,  for  appellant  C.  A. 
Nye,  Chas.  S.  Marden,  and  Douglas  &  Griggs, 
for  respondent. 

PER  CURIAM.  The  appellant  was  a  candi- 
date at  the  last  primary  election  for  nomination 
for  the  office  of  county  attorney  of  the  county 
of  (Tlay.  He  instituted  a  primary  election  con- 
test by  affidavit  and  order  to  show  cause  re- 
turnable before  the  district  court  of  the  county 
of  Clay  pursuant  to  Revised  Laws  1905,  {  2C&. 
The  district  court,  without  a  hearing  of  the 
contest  on  the  merits,  made  its  order  dischar- 
ging the  order  to  show  cause  and  denying  the 
relief  sought  The  appellant  appealed  from  the 
order  to  this  court  The  interest  of  the  parties 
and  of  the  public  require  that  the  questions 
raised  on  the  hearing  of  the  appeal  should  be 
determined  without  unnecessary  delay.  We 
therefore  defer  the  filing  of  a  formal  opinion  to 
ia  later  day,  and  at  this  time  simply  announce 
the  general  conclusion  reached,  namely ;  tbut 
the  order  appealed  from  must  be  reversed,  and 
the  cause  remanded  with  direction  to  the  'dis- 
trict court  to  hear  and  determine  the  contest 
upon  the  merits.  It  is  ordered  that  judgment  be 
so  entered  without  costs  and  further  that  the 
remittitur  be  sent  down  aa  soon  as  the  judg- 
ment is  entered. 


KOHOUT  ▼.  NEWMAN  et  al.  (Supreme 
Ourt  of  Minnesota.  Oct  26,  1906.)  Appeal 
from  District  Court,  Ramsey  County ;  George 
L.  Bunn,  Judge.  Action  by  Frank  Kohout 
against  Lewis  B.  Newman  and  William  J.  Hoy. 
Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed.  Morton  Barrows,  for  appellants.  O. 
E.  Holman,  for  respondent. 

PER  CURIAM.  This  case  was  here  on  a 
former  appeal  (Minn.)  104  N.  W.  764.  It 
was  then  held  that  the  evidence  was  sufficient 
to  take  the  case  to  the  jury  on  the  question  of 
defendant's  negligence,  and  the  cause  was  re- 
manded for  a  new  trial.  The  evidence  presented 
on  tltis  appeal  is  in  all  substantial  respects  the 
same  as  on  the  former  appeal,  and  we  follow 
and  apply  the  decision  then  made,  holding  that 
the  evidence  is  sufficient  to  sustain  the  verdict 
The  damages  are  not  so  excessive  as  to  justify 
interference  by  this  court 

Judgment  affirmed. 


MAHLUM  V.  CROW  WING  COUNTY.  (Su- 
preme Court  of  Minnesota.  Nov.  23,  1906.) 
Appeal  from  District  Court  Crow  Wing  Coun- 
ty; W.  S.  McClenahan,  Judge.  Action  by  A. 
Mahlum  against  the  county  of  Crow  Wing. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.  Affirmed.  George 
H.  Gardner  (Leon  E.  Lum,  of  counsel),  for 
appellant    A,  D.  Polk,  for  respondent 
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PER  CURIAM.  The  complaint  in  tbii  ac- 
tion set  forth  tliat  tlie  piaintiff,  the  connty 
auditor,  entered  into  a  rerlral  contract  wiA 
the  board  of  county  oommissionera,  for  the 
agreed  price  of  $500,  "to  compile  and  make  a 
record  of,  in  three  large  record  booln,  the-  de- 
linquent taxes  which  remained  unpaid  against 
any  and  all  lands  situated  in  said  county ;  one 
book  thereof  to  contain  the  delinquent  tax  rec- 
ord of  all  the  real  property  situated  within  the 
city  of  Brainerd ;  and  two  of  the  books  to 
contain  a  record  of  all  the  delinquent  taxes  on 
all  lands  situated  in  said  county  of  Crow  Wing, 
other  than  those  in  the  city  of  Brainerd. 
There  were  other  allegations,  consisting  large- 
ly of  conclusions  of  law,  that  the  bocka  were 
necessary  under  the  statutes  and  rules  of  the 
proper  state  authorities.  The  final  allegation 
.was  that  "such  books  are  the  only  books  in 
the  county  auditor's  office  from  which  the 
amounts  due  the  county  and  state  for  delinquent 
taxes  or  the  delinquent  taxes  upon  any  piece 
of  reel  estate  can  be  ascertained  without  an 
examination  of  tlie  tax  records  since  the  or- 
ganization of  the  county,  which  Is  a  practical 
impossibility  In  the  ordinary  course  of  work 
In  said  office."  The  complaint  alleged  perform- 
ance of  the  contract  by  the  plaintlfF,  f&Ilure 
to  pay  more  than  $100  of  the  contract;  and 
prayea  Judgment  for  $400,  with  interest  The 
tritJ  court  sustained  the  demurrer  interposed 
on  behalf  of  the  county.  The  plaintiff  appealed 
from  that  order. 

The  basil  of  the  decision  of  the  trial  court, 
was  that  the  board  of  county  commissioners 
had  DO  authority,  express  or  implied,  to  make 
the  contrnct  involved  in  this  record,  with  any 
person.  We  are  of  opinion  that  the  ruling 
of  the  court  was  correct.  The  complaint,  on 
its  face,  does  not  state  what  the  records  were, 
for  the  preparation  of  which  recovery  is  here 
sought.  They  were  compiled  from  records  pre- 
pared in  accordance  with  statute.  Upon  argu- 
ment it  appeared  in  the  statements  of  counsel 
that  the  record  was  an  index  of  delinquent  and 
unpaid  taxes,  and  also  of  lands  forfeited  to 
the  state.  It  is,  however,  impossible  from  the 
allegations  of  tiie  complaint  which  have  pre- 
viously been  fully  referred  to,  construed  in 
connection  with  these  somewhat  Indefinite  ad- 
missions, to  derive  any  positive  or  definite  con- 
clusion as  to  the  nature  or  contents  of  those 
iMoks.  The  demurrer  was  properly  sustained. 
The  merits  of  the  case  are  not  reached. 

Order  affirmed. 


MELBT  T.  OJESDAHL  et  al.  (Supreme 
Court  of  Minnesota.  Dec.  7,  1906.)  Appeal 
from  Municipal  Coart,  City  of  Minneapolis; 
C.  li.  Smith,  Judge.  Action  by  P.  O.  Melby 
against  Sven  Gjesdahl  and  others.  Judgment 
for  plaintiff  and  defendant,  J.  0.  Peterson,  ap- 
peals. Affirmed.  Adolph  B.  L.  Johnson,  for 
appellant.  Willoughby  M.  Blabcock,  for  re- 
spondent. 

PER  CURIAM.  This  appeal  is  without  mer- 
it. The  testimony  abundantly  showed  that  de- 
fendant and  appellant  was  a  tenant  of  the  plain- 
tiff and  respondent,  and  that  the  landlord 
was  entitled  to  the  possession  of  the  premises. 
Judgment  was  properly  entered  for  him  In  an 
action  for  forcible  entry  and  unlawful  detainer. 
The  exceptions  as  to  evidence  were  trivial. 

Judgment  of  restitution   is  affirmed. 


ROEBUCK  et  al.  v.  STEPHENSON  et  al. 
{Supreme  Court  of  Minnesota.  Nov.  2,  1906.) 
Appeal  from  District  Court,  Polk  County; 
William  Watts,  Judge.  Action  by  William  F. 
Roebuck  and  Frederick  A.  Roebuck,  partners 
of  the  Western  Manufacturing  Company, 
against  John  Stephenson  and  A.  A.  Ness,  part- 
ners as  Stephenson  &  Ness.  Verdict  for  plain- 
tiffs.   From  an  order  denyinc  a  new  trial,  de- 


fendants appeoL  Affirmed.  J.  A.  Hendricks. 
for  api)ellants.  Ole  J.  Vaule  and  W.  P.  Mur- 
phy, for  respondents. 

PER  CURIAM.  This  action  waa  broug^it 
upon  a  written  contract  to  recover  the  value  of 
certain  jewelry  allied  to  have  been  sold,  and 
delivered  by  plaintib  to  defendants  thereunder. 
Wh«i  the  action  came  on  for  trial,  defendants 
attempted  to  prove  that  they  were  indnced  to 
sign  and  execute  the  contract  by  the  false 
and  fraudulent  representations  of  ptaintil^ 
agent  as  to  its  contents,  and  that  the  writing 
did  not  express  the  terms  and  conditions  ot 
the  transaction  as  actually  agreed  upon  by  Ote 
parties.  The  court  excluded  the  evidence  of- 
fered for  this  purpose  on  the  ground  that  the 
answer  wholly  failed  to  allege  a  defense  in  this 
respect.  Whereupon  defendants  applied  for 
leave  to  amend  their  answer  by  setting  np  the 
suggested  fraud.  An  amendment  was  submitted 
to  the  court  in  writing,  and  the  court  refnsed 
to  permit  it  to  be  made  on  the  ground  thnt  it, 
together  with  the  original  answer,  failed  to  al- 
lege facts  sufficient  to  show  a  right  in  defend- 
ants to  be  relieved  from  the  terms  of  the  written 
contract.  A  verdict  was  then  directed  for  plain- 
tiffs, and  defendants  appealed  from  an  order 
denying  their  motion  for  a  new  trial.  We  have 
examined  the  amended  answer  of  defendants 
with  care,  and  concur  in  the  conclusion  reschal 
by  the  learned  trial  court,  that  it  fails  to  state 
an  equitable  defense.  It  wholly  fails  to  allege 
any  acts  or  misrepresentations  b^  plaintil^' 
agent  by  which  defendants  were  induced,  or 
upon  which  they  relied,  in  signing  the  contract 
in  question.  In  short,  it  fails  to  allege  any 
fraud  sufficient  to  relieve  defendants  from  the 
performance  of  the  contract.  It  would  serve 
no  useful  purpose  as  a  precedent  to  here  sel 
out  the  answer  and  the  proposed  amendment  in 
full.  We  content  ourselves  with  the  statement 
already  made,  that  the  answer  is  insufficient, 
the  trial  court  properly  declined  to  permit  it  to 
be  filed,  and  was  justified  in  directing  a  verdict 
for  plaintiffs.  The  motion  to  amend  the  answer 
made  at  the  time  the  motion  for  a  new  trial  was 
presented  was  addressed  to  the  discretion  of 
the  court,  in  refusing  which  we  discover  so 
error. 

Order  affirmed. 


SEAGER  et  al.  v.  ARMSTRONG.  (Supreme 
Court  of  Minnesota.  Dec.  14,  1906.)  Appeal 
from  District  Court,  Watonwan  County :  Jama 
H.  Quinn,  Judge.  Action  by  J.  W.  Beager  and 
others  against  Martha  Armstrong.  E>om  an 
order,  denying  motion  to  amend  complaint, 
plaintiffs  appeal.  Affirmed.  J.  L>.  Lobben.  for 
appellants.    W.   S.  Hammond,   for   resi>ondent. 

PER  CURIAM.  The  only  question  presented 
in  this  case  is  whether  the  court  below  abused 
Its  discretion  In  denying  plaintiffs'  motion  for 
leave  to  amend  their  complaint  A  careful  ex- 
amination of  the  record  discloses  no  ground 
upon  which  to  base  the  conclusion  that  it  did 
abuse  its  discretion,  and  the  order  appealed 
from  Is  affirmed.  A  substitution  of  parties 
defendant  would  serve  no  useful  purpose  in 
the  absence  of  other  amendments  to  the  com- 
plaint and  we  affirm  the  order  as  a  whole. 


SEAGER  et  al.  ▼.  ARMSTRONG.  (Supreme 
Court  of  MinnesoU.  Dec.  14,  1906.)  Appeal 
from  District  Court  Watonwan  County ;  James 
H.  Quinn,  Judge.  Action  by  John  W.  Seager 
and  others  against  Martha  Armstrong.  From 
an  order,  denying  a  new  trial,  plaintiffs  appeaL 
Affirmed.  J.  L.  Lobben  and  H.  J.  Peck,  for  ap- 
pellants.   W.  S.  Hammond,  for  respondent 

PER  CURIAM.  The  facts  in  this  case  an 
identical  with  those  in  No.  53,  Seager  v.  Arm- 
strong (Minn.)  supra,  and  the  same  conclusion 
Is  reached. 

Order  affirmed- 
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VIKER  T.  LIEN.  (Supreme  Court  of  Mlnne- 
•ota.  Nov.  30,  1906.)  Appeal  from  District 
Court,  Norman  Count.v ;  Andrew  Grindeland, 
Jadfe.  Action  b^  Ole  Viker  against  Iver  Lien. 
Verdict  for  plaintiff.  From  an  order,  deny- 
ing a  new  trial,  defendant  appeals.  Affirmed. 
C.  A.  Nye,  for  appellant.  F.  H.  Peterson,  for 
respondent. 

PER  CURIAM.  Action  to  recover  damages 
for  failure  to  comply  with  a  contract  for  the 
•ale  of  a  stock  of  merchandise,  store  building 
and  lot.    Verdict  of  $725  for  respondent. 

The  evidence  in  support  of  respondent's  claim 
is  that  on  August  26,  1905,  appellant  entered 
into  a  contract  with  respondent  for  the  sale 
to  him  of  big  stock  of  merchandise  and  store 
building,  the  cost  price  to  be  determined  by  an 
Inventory ;  that  $10,000  or  $15,000,  at  respond- 
ent's election,  might  run  for  two  years  at  6 
per  cent.,  and  the  balance  to  be  paid  in  cash  on 
or  before  November  1,  1905,  deferred  payments 
to  be  evidenced  by  good  bankable  paper.  Re- 
-apondent  paid  appellant  $500  to  bind  the  bar- 
sain,  and  about  the  Ist  of  September  the  inven- 
tory was  begun,  and  completed  in  five  and  a 
half  days,  finding  the  cost  price  of  the  stock 
between  $34,000  and  $36,000.  The  question 
then  arose  as  to  what  constituted  "cost  price," 
and  what  should  be  considered  "bankable  paper," 
and  it  was  agreed  to  submit  these  questions  to 
Arbitration.  Mr.  Elckman,  a  banker  at  Hend- 
rum,  was  selected  to  pass  upon  the  paper,  and 
two  other  men  of  Hendrum  were  chosen  to  pass 
upon  the  question  of  what  constituted  Cost 
price.  Respondent  elected  to  let  $15,000  run 
for  two  years  at  6  per  cent.,  and  accordingly 
tnade  his  note  for  that  sum  lated  September  8, 
1905,  and  due  November  1,  1907.  and  also  a 
note  for  $18,000,  due  November  1,  1905,  sub- 
mitted the  same  to  Mr.  Eckman  to  pass  upon 
and  he  decided  It  was  good  bankable  paper,  and 
the  other  arbitrators  determined  the  cost  price 
-of  the  property.  September  Slst  respondent 
«abmittea  the  notes,  with  securities,  and  Mr. 
Human's  opinion,  to  appellant  who  examined 
the  notea,  and  refused  to  accept  them,  claiming 
they  were  not  good,  bankable  paper,  whereupon 
respondent  tendered  the  notes  and  difference  in 
-cash,  $2,000,  which  was  refused.  Thereafter 
respondent  offered  to  pay  an  additional  $5,000, 
reOQcing  the  deferred  payment  to  $10,000,  and 
to  secure  it  by  a  real  estate  mortgage,  but  ap- 
pellant refused  to  accept  the  same  unless  in- 
terest was  paid  on  the  $10,000  from  Septeml>er 
-Sth  to  October  6th.  Respondent  was  to  take 
possession  at  the  time  the  notes  and  securities 
■vren  delivered,  and  according  to  the  agreement 
there  was  no  provision  made  to  pay  interest 
apon  such  snms  as  were  to  be  paid  on  or  be- 
fore November  1,  1905. 

There  is  no  merit  to  appellant's  claim  that 
*be  parties  never  came  to  a  full  agreement  Hav- 


ing agreed  to  arbitrate  the  only  questions  in 
dispute  and  the  arbitrator  having  passed  upon 
the  paper  and  pronounced  it  good  bankable  pa- 
per, there  remained  nothing  except  to  make  the 
proper  tender.  That  was  done,  and  the  tender 
refused  by  appellant,  and  thereupon  a  right  of 
action  accrued  to  respondent  for  damages.  The 
subsequent  offer  of  respondent  to  pay  an  ad- 
ditional sum  in  cash  and  to  substitute  other 
securities  for  the  deferred  payment  did  not 
amount  to  a  new  contract  or  an  abandonmcni 
of  the  original.  It  simply  amounted  to  an  effort 
on  his  part  to  meet  the  demands  of  appellant, 
and  avoid  delay.  The  facta  at  issue  were  cor- 
rectly submitted  to  the  jury.  There  was  nn 
error  in  receiving  In  evidence  Mr.  Eckmen's 
decision  as  to  the  notes  and  securities.  The 
suit  was  not  prematurely  brought.  There  was 
no  variance  between  the  pleadings  and  evidence. 
Whatever  interest  Mr.  Larson  might  have  in 
the  purchase  it  was  through  the  purchaaer,  and 
he  was  not  a  party  to  the  contract  of  pur- 
chase, consequently  there  was  no  defect  of  par- 
ties. 
No  errors.    Order  affirmed. 


LEWIS  V.  PRIEST  et  al.  (Supreme  C!ourt 
of  Wisconsin.  Oct.  9,  19060  Appeal  from 
Circuit  Court,  Fond  du  Lac  County ;  Michael 
Kirwan,  Judge.  Suit  by  Orin  F.  Lewis  against 
D.  W.  G.  Priest,  personally  and  as  adminis- 
trator of  the  estate  of  Susan  T.  Priest,  de- 
ceased, and  another.  From  an  order  confirm- 
ing the  sale  of  mortgaged  premises  on  foreclos- 
ure, defendants  appeal.  Affirmed.  J.  M.  Good- 
ing, for  appellants.  Williams,  Qriswold  & 
Cbadboume,    for   respondent. 

WINSLOW,  J.  A  detailed  statement  of  the 
facts  of  the  case  is  neither  necessary  nor  de- 
sirable. The  appeal  is  taken  from  an  order 
confirming  the  sale  of  mortgaged  premises  upon 
foreclosure.  The  appellants,  who  were  the 
mortgagors,  opposed  the  motion  for  confirma- 
tion of  the  sale  on  the  ground  of  gross  inad- 
equacy of  price,  and  on  the  further  ground  that 
they  were  induced  not  to  attempt  to  procure 
the  attendance  of  bidders  at  the  sale  by  certain 
false  representations  made  to  them  by  the  re- 
spondent among  which  was  the  representation 
that  he  had  a  purchaser  secured  who  would  bid 
a  considerably  larger  sum  than  the  sum  for 
which  the  land  was  finally  sold.  Affidavits, 
tending  to  show  these  facts,  were  submitted  by 
the  appellants,  and  counter  affidavits  were  sub- 
mitted by  the  respondent  fully  meeting  all  the 
charges  of  fraud  and  inadequacy  of  considera- 
tion. Upon  the  proofs  thus  submitted  the  trial 
court  decided  the  Issue  in  favor  of  the  re- 
spondent, and  confirmed  the  sale.  We  cannot 
say  that  this  decision  was  unwarranted  by  the 
proofs,  in  fact  we  are  inclined  to  come  to  th» 
same    conclusion. 

Order  affirmed. 
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ABANDONMENT. 

Parol  or  extrinsic  evidence  of,  see  "Evidence," 
fi  9. 

O/  partioular  specie*  of  property  or  rightt. 

See  "Homestead,"  {  4. 

Uease,  see  "Landlord  and  Tenant,"  i  3. 

Option  to  purchase  right  of  way,  see  "Rail- 
roads," i  1. 

Railroad  right  of  way,  see  "Railroads,"  i  1. 

RiRhts  in  streets,  see  "Municipal  Corporations," 
§8  6,7. 

ABATEMENT. 

Of  nuisance,  see  "Intoxicating  Liquors,"  |  4; 
"Nuisance,"  t  1. 

ABATEMENT  AND  REVIVAL 

Abatement  of  summary  proceedings  for  posses- 
sion of  demised  premises,  see  "landlord  and 
Tenant,"  }  6. 

RIection  of  remedy,  see  "Election  of  Remedies." 

Garnishee  action  as  constituting  defense  bv  way 
of  plea  of  abatement,  see  "Garnishment,    f  5. 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment." (  a 

Hevival  of  judgment,  see  "Judgment,"  {  11. 

ABDUCTION. 

See  "Seduction." 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "EJmlnent  Do- 
main," g§  1,  3. 

Rights  in  streets  in  cities,  see  "Manicipal  Cor- 
porations," g{  6,  7. 

ACCEPTANCE 

Of  dedication,  see  "Dedication,"  i  1. 
Of  goods  sold  in  general,  see  "Sales,"  |  3. 
Of  offer  or  proposal,  see  "Contracts,"  |  1. 
Of  orders  for  goods,  see  "Sales,"  §  1. 
Of  supplies  for  school   township,  see  "Schools 
and  School  Districts,"  {  1. 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  {  3. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Payment" ; 

ACCOUNT. 

Issuance  of  writ  of  ne  exeat  in  action  for  ac- 
counting, see  "Ne  Bzeat." 


Accounting  hv  particular  claues  of  persona. 
See  "Bzecutors  and  Administrators,"  §  7. 
Guardian  of  infant,  see  "Guardian  and  Ward," 

S  3. 
Partners,  see  "Partnership,"  S  2. 

ACCRETION. 

See  "Navigable  Waters,"  S  1. 

ACCRUAL. 

Of  right  of  action,  see  "Limitation  of  Actions," 
«  2. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Limi- 
tation of  Actions,"  S  3. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  %  2. 

ACTION. 

Accrual,  see  "Limitation  of  Actions,"  i  2. 

Bar  by  former  adjudication,  see  "Judgment," 
«  8. 

Concealment  of  cause  of  action,  see  "Limitation 
of  Actions,"  §  2. 

Election  of  remedy,  see  "Election  of  Remedies." 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Nature  and  form  of  summary  proceedings  for 
possession  of  demised  premises,  see  "Landlord 
and  Tenant,"  §  6. 

Restraining  action  at  law,  see  "Injunction,"  {  2. 

Aotiont  between  partiei  in  particular  relationt. 
See  "Landlord  and  Tenant,"  {  7;  "Master  and 

Servant,"  }§  1,  2,  10-14. 
Co-tenants,  see  "Partition,"  §  1. 
Joint  adventurers,  see  "Joint  Advoitures." 
Joint   debtors,  see  "Contribution." 
Shareholders   and  officers  of  corporations,   see 

"Corporations,"  {  4. 

Actiom   hy   or   againtt   porficitlar   doBBet   of 
pertont. 

See  "Associations":  "Brokers,"  §S  1,  3j  "Car- 
riers," l§  2.  3 ;  "Corporations,"  8  5 ;  "Husband 
and  Wife,"  {  3;  Municipal  Corporations," 
i  8 ;  "Physicians  and  Surgeons" ;  "Principal 
and  Surety,"  §  2;  "Railroads,"  fg  2-5,  7; 
"Street  Railroads,"  §  1. 

Banks,  see  "Banks  and  Banking,"  {  2. 

Sheriff,  see  "Sheriffs  and  Constables,"  i  1. 

State  treasurer  to  compel  administrator  to  file 
inventory,  see  "Executors  and  Administra- 
tors," I  2. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  f  2. 

Particular  causes  or  grounds  of  action. 
See  "Assault  and  Battery,"  f  1  •  "Bills  and 
Notes,"  g  6;  "Contribution";  "Death,"  g  1; 
"Fraud."  «  2;  "Insurance,"  g§  7.  8;  "Judg- 
ment," g  13 :  "Libel  and  Slander,"  g  4 ;  "Mali- 
cious Prosecution,"  g  1 ;  "Money  Lent" ; 
"Money  Received" :  "Negligence  "  g  3 ;  "Tres- 
pass" ;  "Trover  and  Convemon,    {  2. 


*  Point  aimotated.    See  BrUaliiu. 
1(»N.W^72  (1137) 
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Bank  deposits,  see  "Banks  and  Bankinr."  {  2. 

Breach  of  contract,  see  "Contracts."  S8  o,  6; 
"Sales."  M  6,  7:  "Vendor  and  Purchaser,"  §  a 

Breach  of  warranty,  see  "Sales,"  {  7. 

Bond  ot  ditch  contractor,  see  "Drains,"  {  1. 

Compenaation  of  broker,  see  "Brokers,"  8  3. 

Conversion  by  sheriff,  see  "Sheriffs  and  Con- 
stables," i  1. 

Criminal  conversation,  see  "Husband  and  Wife," 
I  5. 

Death  of  servant,  see  "Master  and  Servant," 
IS  10-13. 

Death  or  injuries  caused  by  operation  of  rail- 
road, see  "Railroads,"  $S  2.  3.  5. 

Decree  for  alimony,  see  "Divorce,"  §  3. 

Discharge  from  employment,  see  "Master  and 
Servant,"  {  1. 

Eviction  of  tenant,  aee  "Landlord  and  Tenant," 

i  4. 

Injunction  bond,  see  "Injunction,"  {  6. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  "Railroads."  |  7. 

Injuries  to  goods  in  carriage,  see  "Carriers,"  S  2. 

Malpractice,  see  "Physicians  and  Surgeons." 

Negligent  condition  of  demised  premises,  see 
"Landlord  and  Tenant,"  {  4. 

Negligent  transmission  of  telegram,  see  "Tele- 
graphs and  Telephones,"  {  1. 

Personal  injuries,  see  "Animals";  "Carriers,"  ( 
3 ;  "Landlord  and  Tenant."  S  4 ;  "Master  and 
Servant,"  §§  11-14 ;  "Municipal  Corpora- 
tions," a  6-8;  "Railroads,"  i§  4,  6;  "Street 
Railroads,"  i  1. 

Price  of  goods,  see  "Sales,"  {  6. 

Recovery  of  annuities  created  by  will,  see 
"Wills,"  i  6. 

Recovery  of  goods  by  buyer,  see  "Sales,"  S  7. 

Recovery  of  goods  delivered  by  seller,  aee 
"Sales,"  f  6. 

Recovery  of  money  lost  at  gaming,  see  "Gam- 
ing," I  1. 

Recovery  of  iiayment.  see  "Payment,"  i  2. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
!  7. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  8  6. 

Recovery  of  tai  paid,  see  "Taxation,"  i  4. 

Recovery  on  tax  sale  certificate,  see  "Taxation," 

i  6. 

Services,  see  "Master  and  Servant,"  i  2. 

Subscriptions  to  corporate  stock,  see  "Corpora- 
tions." I  2. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," 8  8. 

Wages,  see  "Master  and  Servant."  8  2. 

Particular  formt  of  action. 
See  "Replevin";  "Trespass,"  8  1;  "Trover  and 
Conversion." 

Particular    formt    of   special   relief. 

See  "Creditors'  Suit" ;  "Divorce"  ;  "Injunction"  ; 
"Marshaling  Assets  and  Securities" ;  "Par- 
tition," 8  1;  "Quieting  Title";  "Quo  War- 
ranto," 88  1.  2;  "Specific  Performance." 

Abatement  of  nuisance,  see  "Nuisance,"  8  L 

Accounting  by  broker,  see  "Brokers,"  *  1. 

Accounting  by  guardian,  see  "Guardian  and 
Ward,"  8  3. 

Admeasurement  or  assignment  of  dower,  see 
"Dower."  8  3. 

Alimony,  see  "Divorce,"  8  3;  "Husband  and 
Wife,"  8  4. 

Alteration  of  boundaries  of  municipal  corpora- 
tions, see  "Municipal  Corporations,"  8  1. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Compelling  administrator  to  file  inventory,  see 
"Executors  and  Administrators,"  8  2. 

Confirmation  of  tax  title,  see  "Taxation."  S  9- 

Disbarment  of  attorney,  see  "Attorney  and 
Client,"  i  1. 


Dissolution  of  corporation,  aee  "Corporations;* 

Dissolution   of  partnership,  see  "Partnership.' 
8  2. 

Enforcement  of  right  of  subrogation,  see  "Subro- 
gation." 

Enforcement  or  foreclosure  of  Hen,  ■ee  "Me- 
chanics' Liens."  8  3. 

Establishment  of  boundaries,  see  "Boundaries.' 
82. 

Establishment  of  will,  see  "Wills,"  i  4. 

Foreclosure  of  mortgage,  see  "Mortgagea."  f  •■>- 

Reformation  of  written  instrument,  aee  "Ref- 
ormation of  Instruments."  _  ,  « 

Rescission  of  contract  of  sale,  see  "Sales,     f  2. 

Restraining  collection  of  county  tax,  aee  **C4wn- 
ties,"  8  3. 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  8  4. 

Setting  aside  assignment  for  benefit  of  cred- 
itors, see  "Assignments  for  Benefit  of  Cred- 
itors," 8  2.  ^„       ^ 

Setting  aside  fraudulent  conveyance,  see  "Frand- 
ulent  Conveyances,"  8  2. 

Setting  aside  will,  see  "Wills,"  |  4. 

Summary  proceedings  for  possession  of  aemi9i>d 
premises,  see  "Landlord  and  Tenant,"  f  6. 

To  compel  executor  or  administrator  to  nJe 
inventories,  see  "Wills."  8  6. 

Trial  of  tax  title,  see  "Taxation,"  f  9. 

Particular  proceedings  in  actions. 

See  "Appearance":  "Costs";  "Damage^: 
"Depositions";  "Dismissal  and  Xonsuii  : 
"Evidence";  "Execution";  "Judgment";  "Ju- 
dicial Sales";  "Jury";  "Limitation  of  Ac- 
tions"; "Motions":  "Parties":  "Pleading"; 
"Reference";  "Stipulations";  "Trial";  "Ven- 
ue." 

Default,  see  "Judgment,"  |  2. 

Nonsuit,  see  "Trial,"  8  «• 

Revival  of  judgment,  see  "Judgment,"  f  11. 

Verdict,  see  "Trial,"  8  13. 

Particular  remedie*  in  or  incident  to  neiion*. 
See    "Arrest,"   8    1;     "Discoveir";     "Garnish- 
ment";   "Injunction";    "Ne  Exeat";    "Ten- 
der." 

Proceedings  in  eaeroise  of  special  or  limited 

jurisdictions. 

Courta   ot  limited  jurisdiction   in  general,   see 

"Courts,"  8  2..  ..^    .     ,    T       n 

Criminal   prosecutions,   aee  "Criminal    Law. 
Suits  in  equity,  see  "Equity."  _ 

Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  8  2- 

Review  of  proceedings. 
See  "Appeal  and  Error"  ;   "Certiorari";   "Jn^- 
nipnt,"  8  5;    "Justicea  of  the  Peace,"  {  3; 
"New  Trial." 

8    1.    Nataire  amd  fona.  ,  ,^ 

•The  right  of  action  under  a  contract  MU 
to  be  either  at  law  or  for  an  accounting.— Dock- 
Btader  v.  Young  Men's  Christian  Aas'n  of  I>«s 
Moines  (Iowa)  906. 

Under  Code.  8  3432,  authorising  relief  without 
regard  to  form  of  action,  in  the  absence  of 
objection  to  the  form,  held,  that  the  action  would 
be  treated  as  an  application  by  a  guardian  for 
an  order  of  the  probate  court  for  custody  of 
his  wards  detained  by  defendants. — Smith  v. 
Haas  (Iowa)  1075. 

•Where  jurisdiction  over  certain  sabject-mat- 
ters  is  conferred  on  a  court,  and  no  procedure 
is  provided  by  the  statute,  the  court  will  pro- 
ceed under  its  general  power,  and  adopt  sadi 
procedure  as  is  necessary  to  exercise  the  juris- 
diction thus  granted.— mialey  v.  Bayer  (Minn.) 
820. 


*Politt  aiULOtated.    See  syllabaa. 


Digitized  by 


Google 


INDBX. 


1139 


*A  complaint  held  to  state  a  cause  of  action 
for  specific  performance,  and  not  an  action  for 
damages  for  fraud,  deceit,  or  failure  to  perform. 
IIopkinsT.  Baremore  (Minn.)  831. 

*An  action  at  law  on  a  married  woman's 
note,  cannot  be  turned  into  a  suit  in  equity. 
— Bailey  t.  Fink  (Wis.)  86. 

I    2.    Joinder,     spllttliic     eonsoUdation, 
aad  seTeranae. 

*In  action  against  ijubscribers  to  railroad  the 
complaint  held  to  state  but  one  cause  of  action. 
— Minneapolis,  R.  L.  &  M.  Ry.  Co.  t.  Brown 
(Minn.)  817. 

Where  one  of  two  causes  of  action  attempted 
to  be  stated  in  a  complaint  is  bad,  for  want  of 
facts  constituting  a  cause  of  action,  there  is  no 
misjoinder  of  causes  of  action. — Minneapolis, 
H.  li.  &  M.  By.  Co.  V.  Brown  (Minn.)  M.7. 

Demurrer  for  misjoinder  of  causes  held  prop- 
erly sustained. — Strawn  t.  First  Nat.  Bank 
<Neb.)  884. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  S  1. 

ADEQUATE  REMEDY  AT  LAW. 

Elffect  oa  jurisdiction  of  equity,  see  "Injunc- 
tion," I  1;    "Specific  Performance,"  J  1. 

Right  to  restrain  drainage  proceedings  as  de- 
pendent on  adequacy  of  legal  remedies,  see 
"Drains,"  i  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries" ;   "Fences." 

ADJUDICATION. 

Operation  and  effect  of  former  adjadication, 
see  "Judgment,"  §§  8,  9. 

ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  "Insur- 
ance,"  i  5. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  i  3. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Guardian  and  Ward," 
f  2. 

Of  tmst  property,  see  "Trusts,"  {  2. 


ADMISSIONS. 

civil    actions,   i 

ADOPTION. 


As  evidence   in   civil    actions,   see   "Bvldence," 
15. 


Of  common  law,  see  "Common  Law." 

ADVANCEMENTS. 

See  "Descent  and  Distribution,"  {  1. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 


ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Against  c<)-tenant,  see  "Tenancy  in  Common," 

i    1.    Hatnre  and  reqnisltea. 

*A  void  tax  deed  Aeld  color  of  title  for 
adverse  possession. — McCash  v.  Pernod  (Iowa) 
180. 

'Plaintiff's  possession,  having  been  interrupted 
and  nothing  more  than  permissive,  was  not  ad- 
verse.—Bolts  V.  Colsch  (Iowa)  1106. 

'Plaintiff's  possession  held  not  adverse  because 
not  exclusive  and  hostile.— Bolts  t.  Ck>lsch 
(Iowa)  1106. 

'PlaintifTs  possession  was  not  adverse  because 
her  acts  did  not  show  an  intent  to  claim  to  the 
old  fence,  irrespective  of  where  the  true  line 
might  be.— Boltz  v.  Colsch  (Iowa)  1106. 

'Title  by  adverse  possession  may  be  ac- 
quired under  a  claim  of  title,  though  the  in- 
terested parties  were  mistaken  as  to  the  true 
boundary.— Weeks  t.  Upton  (Minn.)  828. 

'The  possession  of  land  by  one  who  claims 
title  under  warranty  deed  from  the  purchaser 
at  a  void  foreclosure  sale  is  adverse. — Brynjolf- 
son  V.  Dagner  (N.  D.)  320. 

Though  the  grantee  of  the  purchaser  at  a 
void  foreclosure  sale  may  be  deemed  in  equity 
a  mortgagee  in  possession  such  possession  under 
his  supposed  valid  claim  of  title  is  adverse  to 
the  mortgagor. — ^Brynjolfson  ▼.  Dagner  (N.  D.) 
320. 

S    8.    Pleadlns,   eTidenee,  trial,  and  re- 
view. 

Evidence  held  to  support  a  finding  that  the 
18-inch  strip  of  land  under  the  eaves  of  a  bam 
was  not  held  by  respondent  under  an  ease- 
ment, but  was  in  his  adverse  possession  for 
more  than  20  years. — Weeks  v.  Upton  (Minn.) 
828. 

AFFIDAVITS. 

See  "Deposutions." 

Verification  of  assessment  roll,  see  "Taxat!on,r 

S  3. 
Verification  of  pleading,  see  "Equity,"  {  L 

PartioUlar  prodeeding*  or  purpo$e». 

See  "Arrest,"  !  1;    "Garnishment,"  8  8. 

(Change  of  venue,  see  "Venue,"  {  1. 

Dissolution  of  temporary  injunction,  see  "In- 
junction," i  4. 

Proof  of  service  of  notice  of  expiration  of  re- 
demption from  tax  sale,  see  "Taxation,"  {  7. 

Service  of  process  in  divorce  suit,  see  "Divorce," 
8  2. 

'Under  Code  Civ.  Proc.  |§  867,  371,  384,  385, 
held  that  an  affidavit  must  have  attached  there- 
to the  certificate  of  the  officer  before  whom 
it  was  taken,  that  the  oath  was  administered  by 
such  officer. — Sebesta  v.  Supreme  Court  of  Hon- 
or  (Neb.)   166. 

AFTER-ACQUIRED  PROPERTY. 

Estoppel  to  assert,  see  "Estoppel,"  8  1. 

AFTER-BORN  CHILDREN. 

Rights  under  will,  see  "Wills,"  8  4. 

AGENCY. 

See  "Principal  and  Agent" 


'Point  annotated.    See  ayUalina. 
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AGREEMENT. 

See  "Contracts." 

AIDER  BY  VERDICT. 

In  criminal  prosecutions,  see  "Indictment  and 
Infonnation,"  S  5. 

ALIBI. 

Evidence  of,  see  "Criminal  Law,"  g  3. 
Instructions  as  to,  see  "Criminal  Law,"  {  9. 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
see  "Perpetuities." 

ALIENS. 

See  "Indiana." 

ALIMONY. 

See  "Divorce,"  |  8;   "Husband  and  Wife,"  {  4. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  "Mu- 
nicipal Corporations,"  {  1;  "Schools  and 
School  Districts,"  {  1. 

ALTERATION  OF  INSTRUMENTS. 

See   "Reformation  of   Instruments." 

AMENDMENT. 

In  particular  remedie$  or  tpedal  jurisdiettont. 
See  "Criminal  Law,"  {  12. 

Of  particular  actt,  in*tniment$,  or  proceeding*. 

See  "Judgment,"  {  4 ;   "Statutes,"  t  4. 

Claims  against  decedent's  estate,  see  "Bzecutors 
.and  Administrators,"  i  6. 

Pleading,  see  "Equity,'*^  {$  1,  2;  "Pleading," 
8  5. 

Pleading  in  quo  warranto,  ^ee  "Quo  Warranto," 
§2. 

Pleading  in  suit  to  set  aside  probate  of  will, 
see  "Wills,"  §  4. 

Record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  10. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Er- 
ror," {  2. 

ANIMALS. 

Fence  laws,  see  "Fences." 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," §  6. 

Injuries  from  operation  of  street  railroad,  see 
"Street  Railroads,"  t  1. 

Relevancy  of  evidence  in  action  for  damages 
to  hogs,  see  "Evidence,"  §  3. 

Repeeil  of  statute  relating  to  sale  of,  see  "Stat- 
utes," f  5. 

Under  Code,  i  2340,  imposing  liability  tor 
damages  caused  by  dogs,  except  when  the 
party  injured  "is  doing  an  unlawful  act,"  de- 
fendant, in  an  action  for  damages  caused  by 
a  dog,  must  plead  and  prove  the  unlawful  act 
whereon  he  relies  to  defeat  liability. — Heckler 
T.  Merringer   (Iowa)   185. 


Under  Code,  |  2340,  imposing  liability  for 

damages  caused  by  dogs,  except  when  the  party 
injured  is  "doin?  an  unlawful  act,"  the  un- 
lawful act  that  will  defeat  liabilitr  most  be 
one  directly  contributing  to  the  injury  •ustaio- 
ed.— Beckler  t.  Merringer  (Iowa)   IKi. 

Under  Code,  {  2340,  imposing  liability  for 
damages  caused  by  dogs,  except  when  the  patty 
injured  "is  doing  an  unlawful  act,"  petmitting 
an  animal  to  run  at  large  on  a  public  highway 
is  not  an  unlawful  act  within  the  meaninfc  of 
the  statute.— Beckler  v.  Merringer  (lo-wa)  ISa. 

In  an  action  nnder  Obde,  {  2340,  imposing 
liability  for  damages  caused  by  dof;s,  an  attack 
by  defendant's  dogs  on  plaintiff's  iiorae,  fright- 
ening the  same  and  resulting  in  injury  thereto. 
held  the  direct  proximate  cause  of  the  injury 
within  the  law.— Bedder  t.  Merringer  (lowa^ 
185. 

*A  married  woman  held  not  an  owner  of  a  dog 
within  Code,  i  2340,  making  an  owner  liable 
for  damages  done  by  his  dog. — Butxdt  ▼.  Ijowaiy 
(Iowa)  282. 

♦Where  stock  escaped  from  the  owner's  do«e 
in  a  coimty  where  stock  was  prohibited  from 
running  at  large  and  crossing  a  nonnavigalde 
stream,  trespassed  on  plaintiff's  improyed  lands, 
the  owner  was  liable  for  the  damages,  nndi>r 
Code,  {  2314. — Foster  t.  Bnssey  (Iowa)  llOoi. 

*Code,  i  2313,  authorizing  the  distraint  of 
animals  running  at  large,  held  applicable  oalj 
to  land  fenced  as  required  by  law. — ^Foster  v. 
Bussey  (Iowa)  1105. 

*Where  the  stock  of  different  people  trespassed 
on  plaintiff's  cornfield  at  different  times,  and 
there  was  no  proof  from  which  a  separate  esti- 
mate of  damues  could  be  made,  defendant  was 
liable  for  nominal  damages  only.— Foster  v.  Bos- 
sey  (Iowa)  1105. 

'Several  owners  of  animals  who  have  con!<ti- 
tuted  a  joint  herd  are  jointly  liable  for  tresspas-i- 
es  committed  by  such  herd. — Wilson  t.  White 
(Neb.)  367. 

♦Under  Cobbey's  Ann.  St  1903,  i  3170,  pro- 
hibiting a  sale  of  any  animals  diseased  with 
glanders,  a  petition,  in  an  action  for  dama;:?s 
against  a  vendor  or  horses  infected  with  glan- 
ders, is  not  demurrable  because  it  does  not  aver 
that  the  vendor  knew  that  the  animals  were  so 
infected.^Danham  v.  Bruegman  (Neb.)  733. 

♦Cobbey's  Ann.  St.  i  3171,  enacting  a  penalty 
for  selling  glandered  horses,  h«I<i  not  repealt^! 
by  a  subsequent  act,  being  sections  3174-31  n 
of  said  statutes.— Canham  v.  Bruegman  (Neb.) 
733. 

An  instruction  in  an  action  for  injuriea  caosed 
by  a  dog  frightening  a  horse  driven  by  a  travekr 
on  a  public  highway,  held  not  misleading. — ^No- 
lan y.  Kroening   (Wis.)    963. 

In  an  action  for  injuries  to  a  traveler  on  a 
highway  in  consequence  of  his  horse  becoming 
unmanageable  by  being  frightened  by  a  dog. 
evidence  held  to  warrant  a  finding  that  the  dog 
did  not  attack  or  frighten  the  horse. — Nolan  v. 
Kroening  (Wis.)   96a 

ANNUITIES. 

Application  of  limitations   to  acti<n   for,  we 

"Limitation  of  Actions,"  {  1. 
Creation  by  will,  see  "WUls,"  t  & 


ANNULMENT. 

Of  will,  see  "Wills,"  |  4. 


♦Point  aaaotated.    8eo  ajllabva. 
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APPEAL  AND  ERROR. 

See    "Certiorari";    "New    Trial." 

.^prteal  as  prolonging  life  of  jadgment  lien,  see 
•"Judgment,"   i  10. 

.A.ppel]ate  jurisdiction  of  particular  courts,  see 
^•Courts,"  li  2,  4. 

Coats,  see  "Costs,"  S8  5,  6. 

Cure  of  errors  at  tnal,  see  "Trial,"  i  15. 

Eifect  of  remedy  by,  on  certiorari  proceedings, 
see  "Certiorari,"  l  1. 

Xletroactive  operation  of  statute  relating  to  ap- 
peal, see  "Statutes,"  i  6. 

Iteview  of  action  for  accounting  by  executor  or 
administrator,  see  "Executors  and  Adminis- 
trators," i  7. 

Keview  of  criminal  prosecutions,  see  "Criminal 
Law,"    i    15. 

Xteview  of  foreclosure  suits,  see  "Mortgages," 
§  5. 

Xteview  of  probate   proceedings,   see   "Wills, 

S  4. 
Xteview  of  proceedings  of  justice  of  the  peace, 

see  "Justices  of  the  Peace,"  J  3. 
Keview  of  prosecution  for  violation  of  raunic- 
ipcd  ordinances,  see  "Municipal  Corporations," 
§  5. 

%    1.    Hatnre  aad  form  of  vemody. 

•Where  plaintiff  recoTers  a  judgment  for  part 
of  the  relief  claimed,  and  his  adversary  ap- 
peals and  assigns  error  only  to  the  part  Of 
the  judgment  unfavorable  to  him,  and  the  judg- 
ment is  affirmed,  plaintiff  thereafter  may  appeal 
from  that  part  of  the  judgment  which  is  to  his 
disadvantage.— State  v.  Northern  Pac.  Ry.  Co. 
(Minn.)  238. 

*An  attempted  appeal  by  plaintiffs  from  an 
order  vacating  a  judgment  in  their  favor,  and 
from  a  judgment  in  favor  of  defendant  on  a 
aeoond  trial,  is  improper,  and  will  be  dismissed. 
— Ewing  &  Harsch  v.  Lunn  (S.  D.)  642. 

I  S.    Deelsio3ia  rerlewsble. 

*Under  Code.  §  4110,  preventing  appeals  In 
causes  where  the  amount  in  controversy  does 
not  exceed  $100  except  on  certificate,  the  plead- 
ings, and  not  the  judgment,  held  to  determine 
appellate  jurisdiction.— Hancock  t.  Hancock 
(Iow;a)  1009. 

*An  order  in  garnishment  denying  a  motion 
to  require  the  garnishee  to  pay  to  the  clerk 
of  the  court  a  sufficient  sum  to  cover  any 
judgment  that  might  be  recovered,  AeZd  not  ap- 

fealable  under  Code,  {  4101.— Hawarden  State 
tank  T.  Bessler  (Iowa)  210. 

*An  order  striking  an  answer  of  the  admin- 
istrators of  an  estate  in  a  proceeding  to  com- 
pel them  to  file  inventories  in  order  to  assess 
collateral  inheritance  taxes,  held  an  order  af- 
fecting a  substantial  right,  etc.,  and  therefore 
appealable  under  Code  g  4101. — In  re  Stone's 
Estate  (Iowa)  466. 

*A  motion  to  dismiss  the  appeal  because  the 
amount  in  controversy  is  less  than  $100  cannot 
be  sustained  where  the  entire  amount  of  the 
claim  is  $600.— Schultz  t.  Ford  Bros.  (Iowa) 
614. 

*It  is  not  the  policy  of  the  law  to  permit  ei- 
ther party  to  a  controversy  to  appeal  from  every 
interlocutory  ruling  of  the  trial  court. — State 
V.  Des  Moines  Citv  Ry.  (Iowa)  867;  Same 
T.  Interurban  Ry.  Co.,  Id. 

*No  appeal  will  lie  from  an  opinion  filed  by 
the  trial  court. — Hews  v.  Stonebreaker  (Iowa) 
1092. 

♦Where  return  to  writ  of  error  shows  no  jadg- 
ment, the  writ  will  be  dismissed.— Barribeau  v. 
City  of  Detroit  (Mich.)  6G5. 


*An  order  of  the  circuit  court  dismissing  an 
appeal  from  the  probate  court  for  want  of 
authority  to  take  the  appeal  held  reviewable 
on  a  writ  of  error,  under  CJomp.  Laws,  g 
10,484.— City  of  Flint  T.  Genesee  Circuit  Judge 
(Mich.)  769. 

On  an  appeal  from  a  judgment  of  the  county 
court  in  a  cause  prosecuted  before  the  count7 
judge,  as  a  justice  of  the  peace,  a  recovery  can- 
not be  had 'in  excess  of  his  jurisdicUon  in  that 
capacity.— Wilson  v.  White  (Neb.)  367. 

*An  order  sustaining  a  general  demurrer  to 
a  petition,  not  followed  by  a  judgment  of  dis- 
missal or  other  final  disposition  of  the  case, 
is  not  final  and  appealable. — In  re  Larson's  Es- 
Ute  (Neb.)  752 ;  Larson  y.  Sloan,  Id. 

I  3.     Blsht  of  review. 

*Where  plaintiff  recovered  a  judgment  and 
thereafter  accepted  payment,  and  his  attorney 
receipted  for  the  full  amount  of  such  judgment, 
he  waived  his  right  to  appeal. — Larson  v.  Yinje 
(Iowa)  786. 

*A  party  held  not  estopped  to  prosecute  his 
appeal  because  he  has  accepted  the  amount  of 
a  Judgment  which  appellee  concedes  to  be  due, 
the  appeal  involving  his  right  to  a  further  re- 
covery.— Meade  Plumbing,  Heating  &  Lighting 
Co.  V.  Irwin  (Neb.)  391. 

{  4.  Presentation  and  reservation  In 
lower  oonxt  of  sronnds  of  review 
—Issues  and  questions  In  lo-wer 
eonrt. 

A  mortgagee  held  not  entitled  to  raise  for  the 
first  time  on  appeal  question  that  a  purchaser 
of  the  premises  who  assumed  the  payment  of 
the  debt  had  no  sufficient  interest  in  the  land 
as  to  entitle  him  to  a  satisfaction  of  the  mort- 
gage.—Griffin  V.  Erskine  (Iowa)  13. 

*In  an  action  to  establish  a  jadgment  existing 
in  plaintiff's  favor  as  a  lien  on  certain  real 
property,  plaintiff  held  not  entitled  on  appeal 
to  assert  that  defendant's  discharge  in  bank- 
ruptcy was  ineffectual  as  to  the  judgment  on 
grounds  not  raised  in  the  lower  court. — Bond  v. 
Milliken  (Iowa)  774. 

*An  objection  that  a  contract  sued  on  was 
within  the  statute  of  frauds,  because  not  to  be 
performed  within  a  year,  could  not  be  raised 
for  the  first  time  on  apiieal. — Beld  v.  Darst 
(Mich.)  275. 

*Where  plaintiff  disclaimed  any  right  to  re- 
cover on  the  ground  of  adverse  possession  she 
could  not  assert  such  right  on  apiieal. — Coleman 
V.  Robens  (Mich.)  420. 

•Failure  to  raise  certain  issues  in  lower 
court  held  to  preclude  the  presentation  of  such 
issues  on  appeal. — Goehrend  v.  Pere  Marquette 
R.  Ck>.  (Mich.)  849. 

*A  contention  based  on  a  defense  not  pleaded 
etc.,  held  not  reviewable  on  appeal. — Buchanan 
V.  Randall  (S.  D.)  613. 

i  S.  — —  Objeetlona  and  motions,  and 
mlincs  titereon. 

Appellant  held  not  entitled  to  complain  on 
appeal  that  certain  evidence  was  not  limited  to 
impeaching  purDoses. — Stark  v.  Burke  (Iowa) 
206. 

Defendant,  railroad  company,  in  proceedings 
to  recover  the  value  of  a  right  of  way,  not  hav- 
ing objected  to  the  evidence  of  market  value 
held  not  entitled  to  object  on  appeal. — Clark  y. 
Wabash  R.   Co.  (Iowa)  300. 

•Defendant  cannot  complain  that  certain  in- 
structions given  were  not  sufficientiy  specific 
in  the  absence  of  a  request  for  a  more  specific 
statement— Murphy  v.  Hiltibridle  (Iowa)  471. 

•Under  C!ode,  f  3432,  where  no  objection  was 
raised  on  trial  that  the  action  should  have  been 


•Point  annotated.    Bee  ayUalina. 
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at  law  instead  of  in  eqaity,  it  would  not  be 
considered  on  appeal.— Blondel  t.  Ohlman 
(Iowa)  806. 

*An  objection  to  a  rulinc  on  evidence  not 
insisted  on  held  waived.  —  Fliiliips  v.  Hazen 
(Iowa)  1096. 

Where  the  record  on  appeal  under  Rev.  Codes 
1899,  i  5G30,  showB  that  a  tax  deed  was  by 
both  parties  and  the  trial  court  assumed  to  be 
sufficient,  the  Supreme  Court  will  grant  a  new 
trial  to  afford  the  party  claiming  under  the  deed 
an  opportunity  to  establish  his  right  by  other 
evidence. — Beggs   v.   Paine   (N.   D.)   322. 

'Appellant  held  not  entitled  to  complain  on 
appeal  of  evidence  admitted  without  objection. 
—Petersen  v.  Elholm  (Wis.)  76. 

•Where  a  referee  without  objection  heard  to- 
gether two  matters  referred  to  him,  and  no  ex- 
ception was  taken,  the  act  of  the  referee  was 
not  reviewable. — My  Laundry  Co.  v.  Schmeling 
(Wis.)   540. 

*Where  no  objection  was  made  to  a  question 
asked  a  witness  until  after  It  was  answered, 
and  there  was  no  motion  to  strike  out  the  an- 
swer, the  party  complaining  cannot  take  advan- 
tage of  the  fact  that  the  question  was  answered. 
—Dunham  v.  Salmon  (Wis.)  959. 

Statement  of  court  in  opinion  on  appeal  as  to 
reception  of  evidence  not  pleaded  held  sustained 
by  the  record.— Petersen  v.  Elholm  (Wis.)  1034. 

}    6.    —  Xizceptiona. 

*No  appeal  will  lie  from  a  ruling  sustaining  a 
demurrer  where  no  exception  thereto  appears. — 
Hews  V.  Stonebreaker  (Iowa)  1092. 

*In  the  absence  of  exceptions  to  findings  held, 
that  the  question  of  evidence  to  sup^rt'  them, 
and  mlings  on  admission  and  rejection  of  evi- 
dence cannot  be  reviewed. — Ironton  Cross  Tie 
Co.  V.  Evans  (Mich.)  254. 

♦Rulings  of  a  trial  court  cannot  be  reviewed 
on  appeal,  where  exceptions  thereto  were  not 
reserved.— Rikerd  tiumber  Co.  v.  Charles  Hoertz 
&  Son  (Mich.)  664. 

•Where  no  exception  was  taken  to  the  court's 
refusal  to  take  a  case  from  the  jury,  and  direct 
a  verdict,  the  ruling  is  not  reviewable. — Bills 
V.  A.  W.  Stevens  Co.  (Mich.)  1059. 

An  assignment  in  a  motion  for  new  trial 
of  a  ruling  complained  of  and  made  the  basis 
of  the  motion  held  a  sufficient  exception  under 
Gen.  Laws  1901,  p.  121,  c.  113.— Prizcr-Painter 
Stove  &  Heater  Co.  v.  Peaslee  (Minn.)  232. 

(   7.    ■^—  Motions   for   mew   trial. 

•Where  no  exceptions  were  taken  to  the  re^ 
fusal  of  the  court  to  grant  a  motion  for  a  new 
trial,  the  ruling  is  not  reviewable. — Bills  v.  A. 
W.  Stevens  Co.  (Mich.)  1050. 

It  is  unnecessary  to  follow  a  specific  assign- 
ment of  error  in  a  motion  for  a  new  trial  with 
a  statement  that  the  moving  party  excepts 
to  the  ruling.— Prizer-Painter  Stove  &  Heatei 
Co.  V.  Peaslee  (Minn.)  232. 

§  8.     Parties. 

•Under  Code,  §  4228,  the  Supreme  Court  can 
acquire  no  jurisdiction  of  an  appeal  in  proceed- 
ings to  settle  the  proper  location  of  a  highway, 
where  no  notice  of  the  appeal  was  served  on 
the  county.— Knight  v.  Acton  (Iowa)  1089. 

(  9.     Keqnisitea     and     pxoeeedings     for 
transfer  of  oanse. 

•Where  plaintiff  sought  to  enforce  judgments 
against  P.  on  land  occupied  by  him,  the  legal 
title  to  which  was  in  his  father,  P.  held  not 
a  necessary  party  to  an  appeal  taken  by  the 
father  from  an  adverse  decree  so  as  to  require 
notice  of  appeal  to  be  served  on  him.— Oliver  v. 
Perry  (Iowa)  183. 


•Failure  to  serve  necessary  notice  of  appeal 
on  one  of  the  parties  is  not  waived  by  the 
appearance  of  counsel  for  such  party. — Knight  v. 
Acton  (Iowa)  1089. 

•An  executor  and  residuary  legatee  who  baj 
given  a  bond  to  pay  debts  and  legacies  under 
Cobbey's  Ann.  St.  1903,  (  5080,  may  appeal 
from  a  judgment  allowing  a  claim  against  tlie 
estate  without  giving  a  bond. — Thompsoa  r. 
Pope's  Estate  (Neb.)  498. 

•Rev.  St  1898,  {  3049,  held  not  to  require 
notice  of  appeal  to  be  directed  to  the  clerk  of 
the  lower  court — In  re  Geith's  Estate  (Wis.) 
552;  Zahorka  v.  Oeith,  Id. 

•The  filing  of  a  notice  of  appeal  with  the 
clerk  of  the  circuit  court  is  a  "service"  on 
him,  as  required  by  Rev.  St  1898.  §  3019.— 
In  re  Geith's  Estate  (Wis.)  552;  Zahorka  t. 
Geith,  Id. 

{10.   Record  and  proceedings  not  is  rec- 
ord. 

The  refusal  of  an  order  requiring  the  re- 
porter to  make  a  transcript  of  the  record  AeM. 
under  the  circumstances,  not  error. — Smith  v. 
Smith  (Iowa)  194. 

•The  trial  court  cannot  correct  on  motiao 
an  error  in  the  proceedings  after  appeal.— 
Guinn  v.  Iowa  &  St  L.  Ry.  Co.  (Iowa)  200. 

•On  error  to  review  a  dismissal  of  an  ap- 
peal from  the  probate  court  the  files  and 
entries  constitute  the  record  without  a  bill  of  ex- 
ceptions, unless  there  is  something  outside  the 
same  necessary  to  determine  the  question.— 
City  of  Flint  v.  Genesee  Circuit  Judge  (Uicb.) 
769. 

•Where  the  record  contains  no  bill  of  excep- 
tions, and  the  pleading  are  sufficient  to  sup- 
port the  judgment,  it  will  be  affirmed. — ISx  parte 
Mclntyre  (Neb.)  763 ;  Mclntyre  v.  Mote,  Id. 

•The  action  of  the  court  in  directing  a  ver- 
dict cannot  be  reviewed  unless  a  statement 
of  the  case  is  settled  containing  the  evidence. 
—Murphy  v.  Foster  (N.  I>.)  2ia 

•A  bill  of  exceptions,  reciting  tliat  it  contained 
all  the  evidence  material  to  the  questions  raised 
on  the  appeal  and  certified  to  contain  all  the 
testimony  given  on  both  sides  necessary  to  pre- 
sent the  questions  raised  on  the  appeal,  htld 
sufficient  to  justify  a  review  of  the  evidence 
under  Supreme  Court  Rule  23.  i  3. — Cape  v. 
Plymouth  Congregational  Church  (Wis.)  92S. 

$11.    Assignment  of  errors. 

•Assignments  of  error  that  the  verdict  was 
not  warranted  by  the  evidence,  that  the  jml.^- 
ment  was  not  warranted  by  the  evidence,  and 
that  the  court  erred  in  rendering  the  judgment, 
are  insufficient,  and  cannot  be  considered. — ^BiiU 
V.  A.  W.  Stevens  Co.  (Mich.)  1059. 

•To  perfect  a  cross-appeal  taken  after  the 
filing  of  the  transcript  by  the  appellant  a  brief 
must  be  filed  in  due  season. — Meade  Plombing, 
Heating  &  Lighting  Co.  v.  Irwin  (Neb.)  391. 

•Where  there  is  no  assignment  of  error  tliat 
the  findings  are  not  supported  by  the  evideice, 
the  Supreme  Court  is  warranted  in  refusing  to 
examine  the  record  as  to  the  sufficiency  of  the 
evidence.— My  Laundry  Co.  v.  Schmeling  (Wis.) 
540. 

The  court  on  appeal  held  required  under  tlw 
facts  to  affirm  a  part  of  the  judgment — ^Hurley 
V.  Walter  (Wis.)  558. 

(12.  Briefs. 

•An  argument  will  not  be  stricken  ont  merely 
because  it  fails  to  comply  strictly  with  the  roles. 
— Schultz  v.  Ford  Bros.  (Iowa)  614. 

•Sup.  Gt  Rule  64,  requiring  the  argnment  in 
certain  cases  to  contain  a  condensed  recital  «( 
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the  evidence,  does  not  require  the  evidence  to 
be  set  out  in  detail.— In  re  Wiltsey's  Will 
(Iowa)  776;  Wiltsey  ▼.  Wlltsey,  Id. 

•Where  no  argnment  is  filed  by  appellant  at 
the  time  of  submission,  the  cause  must  be  af- 
firmed.— Larson  v.  Larson  (Iowa)  783. 

Motion  to  strike  brief  was  overruled  where  at- 
tempt in  good  faith  was  made  to  comply  with 
court  rules.— Thistle  Coal  Co.  v.  Rex  Coal  & 
Mining  Co.  (Iowa)  1094. 

A  sstatement  of  the  testimony  of  each  witness 
in  api)ellnut'8  argument  on  appeal  was  not 
authorized  by  Supreme  €>oart  Rule  64. — Vial  v. 
Larson  (Iowa)  1007. 

S 13.  Dismissal,    withdrawal,    or    abaa- 
donmeat. 

•Refusal  to  dismiss  under  Rev.  St.  1898,  t 
4038,  an  appeal  from  the  county  court  to  the 
circuit  court,  on  the  ground  of  delay  in  prose- 
cution, held,  under  the  facts,  not  an  abuse  of 
discretion.— Parsons  v.  Balson  (Wis.)  136. 

f  14..  Hearing  and  rehearlmK. 

An  appellant  on  rehearing  held  not  entitled 
to  show  by  an  amended  abstract  the  entry  of  a 
judgment  from  which  an  appeal  could  be  taken. 
■ — Schneider  v.  Metcalf  (Iowa)  298. 

•The  fact  that  the  failure  of  the  record  on 
appeal  to  show  any  judgment  from  which  an 
appeal  could  be  taken  was  noticed  by  the  court 
on  its  own  motion  on  the  submission  of  the 
case,  did  not  entitle  appellant  on  rehearing  to 
amend  the  record  so  as  to  show  the  entry  of 
a  judgment. — Schneider  v.  Metcalf  (Iowa)  298. 

*A  party  on  a  rehearing  cannot  amend  or  add 
to  the  record  on  which  the  case  was  first  sul)- 
mitted. — Schneider  v.   Metcalf   (Iowa)  298. 

{  15.  Review— Scope  and  extent  la  gen- 
eral. 

In  reviewing  an  assignment  of  error  to  the 
overruling  of  a  motion  for  a  change  of  venue, 
the  Supreme  Court  could  not  consider  the  exam- 
ination of  the  various  veniremen  of  the  impanel- 
ing of  the  jury.— Croft  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa)  723. 

•Where  a  i>artial  defense  pleaded  by  defend- 
ant does  not  appear  to  have  been  considered  by 
the  trial  court,  and  is  not  argued  by  counsel, 
the  Supreme  Court  will  not  pass  upon  it. — 
Trotter  v.  Grand  Lodge  of  Iowa  Legion  of 
Honor  (Iowa)  1099. 

{16.  —  Preciunptlons. 

•On  appeal  in  partition  held  presumable  in 
view  of  the  record  that  the  evidence  supported 
the  decree.— Smith  ▼.  Smith  (Iowa)  194. 

♦In  the  absence  of  proper  objections,  the 
Supreme  0>urt  will  presume  that  the  abstract 
on  appeal  is  correct. — State  Finance  Co.  v. 
Mather  (N.  D.)  350. 

•The  Supreme  Court  cannot  presume  the  ex- 
istence of  facts  not  contained  In  the  record. — 
Moline  Plow  Co.  v.  Bostwick  (N.  D.)  923; 

•On  appeal,  held  presumable  that  a  certain 
deed  introduced  in  evidence  contained  an  agree- 
ment whereby  the  grantee  assumed  payment  of 
a  mortgage  as  part  of  the  consideration. — 
Patterson  v.  (iappon  (Wis.)  103. 

{17.  ^—  Discretion  of  lower  conrt. 

•The  allowance  of  leading  questions  is  no 
ground  for  reversal  unless  an  abuse  of  discre- 
tion  appears. — Stark    v.    Burke    (Iowa)    206. 

•The  Supreme  Court  will  interfere  with  the 
court's  discretion  in  the  dissolution  of  a  tempo- 
rary injunction  only  in  a  clear  case  of  judicial 
error.- H.  W.  Qossard  0>.  v.  Crosby  (Iowa) 
483. 


♦Discretion  of  the  trial  court  In  refusing 
new  trial  for  misconduct  of  counsel  in  argu- 
ment held  not  to  be  interfered  with. — In  re 
Wharton's  Will  (Iowa)  492;  Harrah  v.  Whar- 
ton,  Id. 

•Misconduct  of  counsel  or  judge  held  not 
ground  for  reversal  except  where  it  is  likely 
that  a  different  result  would  have  been  reached 
but  for  such  misconduct.— Hannestad  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Iowa)  718. 

•Refusal  to  permit  amendment  of  pleadings 
after  trial  has  begun  is  not  ground  for  reversal 
in  the  absence  of  abuse  of  discretion.— American 
Life  Ins.  Co.  v.  Melcher  (Iowa)  805. 

•The  discretion  of  a  judge  in  an  equity  suit 
as  to  requiring  complainant  to  give  security 
for  costs,  will  not  be  reviewed. — Goodenough  v. 
Burton  (Mich.)   52.  . 

•The  determination  of  the  trial  judge  as  to 
the  attorney's  fees  to  be  allowed  to  defendant 
in  condemnation  proceedings,  under  C!omp.  Laws 
1897,  i  6240,  is  not  subject  to  review. — Boyne 
City,  6.  &  A.  R.  Co.  v.  Anderson  (Mich.)  429. 

•The  Supreme  Court  will  not  review  the  ac- 
tion of  the  trinl  court  on  an  application  for  a 
rehearini;  on  the  ground  of  surprise  and  newly 
discovered  evidence  relative  thereto,  unless  an 
ahuse  of  discretion  appears. — Saginaw  Suburban 
R.  Co.  v.  Connelly  (Mich.)  677. 

•The  discretion  of  the  trial  court  in  refusing 
to  open  judgment  by  default  is  a  judicial  one 
and  in  clear  cases  of  abuse  its  exercise  may  be 
reversed  on  appeal. — Barrie  v.  Northern  Assur. 
Co.   (Minn.)  248. 

•In  an  action  to  recover  damages  to  plaintiff's 
property  by  the  maintenance  of  defendant's 
piers,  booms,  and  sorting  works,  where  the  evi- 
dence is  not  conclusive  that  the  damage  com- 
piained  of  was  occasioned  by  an  unprecedented 
rainfall,  an  order,  granting  a  new  trial  after 
verdict  for  plaintiff,  will  not  be  disturbed. — Nel- 
son T.  Mississippi  &  Rum  River  Boom  Co. 
(Minn.)  1118. 

•Unless  an  abuse  of  discretion  in  setting  aside 
an  interlocutory  order  is  shown,  the  appellate 
court  will  not  interfere  therewith. — Godfrey  v. 
Cunningham  (Neb.)  765. 

•Whether  the  time  within  which  surety  for 
costs  may  be  furnished  is  reasonable,  is  within 
the  discretion  of  the  trial  court. — Cranmer  v. 
Dinsmore  (N.  D.)  317. 

The  placing  of  limitations  on  the  cross-exam- 
ination of  witnesses  is  within  the  discretion  ot 
the  trial  court.— Earley  v.  Winn  (Wis.)  633. 

{18.  —^  Questions  of  fact,  Tcr diets,  and 
findings. 

•The  findings  of  the  court,  in  proceedings 
against  an  administratrix  to  discover  assets, 
has  on  appeal  the  force  of  a  verdict. — In  re 
Smith's  Estate  (Iowa)  196;  Smith  v.  Smith, 
Id. 

•The  Supreme  Court  in  a  suit  in  equity  will 
give  weight  to  the  findings  of  the  trial  court, 
though  the  case  is  triable  de  novo. — Swartwood 
V.  Chance  (Iowa)  297. 

•A  verdict  approved  by  the  court  will  not  be 
disturbed  for  excessiveness  where  within  the 
evidence. — Helm  v.  Anchor  Fire  Ins.  Co.  (Iowa) 
605. 

•A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  appeal.— Allen  v.  Davis  (Iowa) 
793. 

•Finding  of  trial  court  will  be  given  effect 
of  verdict.— Thistle  Coal  Co.  v.  Rex  Coal  & 
Mining  Co.  (Iowa)  1094. 

•There  being  evidence  to  sustain  an  allowance 
made  by  the  trial  court  in  an  action  for  personal 
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•eryices,  it  will  not  be  disturbed  upon  appeal. 
—Wright  V.  St  Louis  Sugar  Co.  (Micli.)  1062. 

•Wh«e  the  evidence  is  flatly  contradictory, 
but  there  is  competent  evidence  reasonably  tend- 
ing to  support  the  findings,  they  will  not  be  dis- 
turbed on  appeal. — Cook  t.  Koochiching  Co. 
(Minn.)  U20. 

In  a  cause  tried  to  the  court  the  findings  of 
the  court  are  entitled  to  the  same  weight  as  the 
verdict  of  a  jury  and  will  not  be  set  aside  when 
there  is  evidence  to  support  them. — Citimns' 
Ins.  C-o.  v.  Herpolsheimer  (Neb.)  160;  Phenix 
Ins.  Co.  v.  Same,  Id.;  Reliance  Ins.  Co.  T. 
Same,  Id. 

*Finding8  of  court  on  questions  of  fact  must 
stand  unless  the  evidence  clearly  preponderates 
against  them. — Buchanan  v.  Randall  (S.  £>.) 
^3. 

Record  on  appeal  in  an  action  for  an  account- 
ing held  not  to  show  a  dear  preponderance 
against  the  finding  of  the  trial  court,  so  as  to 
justify  the  disturbance  of  such  finding. — Inter- 
national Harvester  Co.  v.  McKeever  (S.  D.) 
642. 

*Where  it  is  contended  tliat  a  Bi;>ecial  finding 
is  against  the  preponderance  of  the  evidence, 
the  question  on  appeal  is  whether  there  is 
evidence  to  sustain  the  finding. — Boedler  t. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  88. 

On  appeal,  a  judgment  cannot  be  reversed  for 
want  of  evidence  to  support  the  verdict  unless 
it  clearly  appears  that  there  was  do  credible 
evidence,  which,  in  the  most  favorable  view 
that  can  reasonably  be  taken  of  it,  will  sup- 
port the  verdict— Clark  v.  Slaughter  (Wis.)  558. 

The  finding  of  the  trial  court  on  a  motion 
for  a  new  trial  that  jurors  were  not  guilty  of 
misconduct  must  stand  on  appeal  unless  it  ap- 
pears to  be  against  the  clear  preponderance  of 
the  evidence.— Nolan  v.  Kroening   (Wis.)    963. 

•A  verdict  approved  by  the  trial  judge  who 
heard  the  witnesses  will  not  be  disturbed  unless 
clearly  contrary  to  the  evidence. — Nolan  v. 
Kroening    (Wis.)    963. 

{19.  — —  Harmless  error  la  ceneral. 

In  an  action  against  a  bank  for  loss  of  cer- 
tain securities,  an  instruction,  requiring  a 
finding  that  it  was  the  custom  of  defendant 
bank  to  receive  special  deposits  as  well  as 
the  custom  of  other  banks  in  the  city  to  do  the 
same,  to  entitle  plaintiff  to  recover,  held  not 
prejudicial  to  defendant— Sherwood  v.  Home 
Sav.  Bank  (Iowa)  0. 

*Where,  in  an  action  for  damages,  the  jury 
find  for  defendant,  an  erroneous  instruction 
as  to  damages  is  without  prejudice. — Elbert  v. 
Mitchell  (Iowa)  181. 

*The  error  in  sustaining  the  challenge  of  a 
Juror  for  cause  held  without  prejudice. — Austin 
T.  Smith  &  Holliday  aowa)  m 

*The  error  in  asking  a  witness  whether  he 
had  filed  a  petition  in  bankruptcy  was  rendered 
harmless  by  the  court  sustaining  an  objection 
thereto. — Austin  v.  Smith  &  Holliday  (Iowa) 
289. 

Where  the  record  on  appeal  did  not  show 
that  a  verdict  was  not  founded  on  an  erroneous 
instruction,  the  error  could  not  be  regarded  as 
harmless. — Weierhauser  v.  Cole  (Iowa)  301. 

*In  an  action  for  damages  for  polluting  a 
stream,  an  instruction  that  the  plaintiff  could 
not  recover  if  his  own  act  contributed  in  a  ma- 
terial degree  to  the  injury  was  not  prejudicial 
to  defendant— Bowman  v.  Humphrey  (Iowa) 
714. 

*The  admission  of  Improper  evidence,  where 
the  result  of   the  proceeding  could   not  have 


been  affected  therehFi  'b  no  ground  of  rerersal. 
—In  re  Wiltsey's  Wlu  (Iowa)  776;  WUttej  v. 
Wiltsey,  Id. 

*A  judgment  of  a  justice  in  favor  of  a  non- 
resident plaintiff  will  not  be  reversed  wboe 
-iecurity  for  costs  was  ^ven,  though  after  the 
return  day.-^haile8  Bakrow  &  Co.  ▼.  Totten 
(Mich.)  3l 

On  an  issue  as  to  amount  of  commissioiis  due 
a  real  estate  broker,  a  certain  inatmction 
held  not  prejudicial  to  him.— Yore  ▼.  Meafaew 
(Mich.)  35. 

*Where  a  cause  is  tried  to  the  court  it  will 
be  presumed  that  the  court  oonsiaered  only 
competent  and  relevant  evidence,  and  the  case 
will  not  be  reversed  because  other  evidence  was 
idmitted. — Citizens'  Ins.  Co.  v.  Herpolsheimer 
(Neb.)  160;  Phenix  Ins.  0>.  ▼.  Same,  Id.; 
lieliance  Ins.  Co.  v.   Same,  Id. 

*The  refusal  to  vacate  the  appointment  of 
a  referee  held  not  prejudiciaL — Mj  LanndiT 
Co.  v.  Schmeling  (Wis.)  540. 

*The  erroneous  award  of  costs  in  fiivor  of  a 
certain  defendant  held  harmless. — ^Kaufer  v. 
Stumpf  (Wis.)  661. 

*Appellant  cannot  complain  of  error  in  sub- 
mitting a  question  which  should  have  been  de- 
cided against  appellant  as  a  matter  of  hiw.— 
Nelson  v.  Chicago  &  N.  W.  By.  Co.  (Wis.)  933. 

*A  judgment  denying  an  injunction,  affirmed 
notwithstanding  the  trial  court's  failure  to 
make  proper  findings  of  fact  under  Ber.  St 
1888,  i  2863.— Fogo  v.  Boyle  (Wis.)  977. 

S  20.  —  Handess    error    as    to    plead- 

iMS. 

'Where  the  same  issues  were  raised  by  second 
amendment  to  an  answer,  which  were  presented 
by  a  first  amendment  stricken  on  motion,  any 
error  was  without  prejudice.- Murphy  t.  Hilt- 
ibridle  (Iowa)   471. 

In  an  action  on  a  subscription  held  that  any 
error  in  refusing  plaintiff  leave  to  ammd  its 
petition  by  alleging  that  it  became  a  party  to 
the  subscription  after  the  same  had  been  made 
and  presented  to  it  for  acceptance  was  harm- 
less.— American  Ufe  Ins.  Go.  v.  Melcher  (Iowa) 
803. 

Proof  having  been  admitted  as  though  an 
amendment  was  allowed  held  that  refusal  of  the 
amendment  was  harmless. — Seifen  t.  City  of 
Racine  (Wis.)  72. 

{  21.  —  BCarmless  error  aa  to  rallacs 
on  qnestloBS  to  witnesses. 

•The  error  in  overruling  an  objection  to  an 
improper  question  asked  a  vritness  which  he  did 
not  answer  was  not  prejudicial. — Austin  v. 
Smith  &  Holliday  (Iowa)  280. 

*In  an  action  against  the  owner  of  a  build- 
ing for  injuries  to  the  servant  of  a  tenant,  who 
fell  down  an  elevator  shaft  held  not  revowble 
error  to  refuse  to  permit  cross-examination  of 
plaintiff  as  to  the  fact  that  he  knew  how  to 
open  the  elevator  door. — Pascieszny  v.  Boydell 
Bros.  White  Lead  &  Color  Co.  (Mich.)  417. 


{  22.  —  Harmless  error  mm  to  i 
of  evldemoe. 

*In  an  action  against  a  street  railroad  for 
the  death  of  a  member  of  a  municipal  fire  de- 
partment in  a  collision  between  a  nose  wagon 
and  a  car  held  that  no  error  resulted  from  the 
improper  admission  of  certain  testimony. — Mc- 
Brlde  v.  Des  Moines  Ry.  Co.  (Iowa)  618. 

In  an  action  for  loss  of  service  of  plaintUTs 
wife,  defendant  held  not  prejudiced  by  the  ad- 
mission of  certain  evidence  which  waa  snbse- 
quently  stricken.— Croft  ▼.  Chicago.  B.  I.  &  P. 
Ry.  O.  (Iowa)  723. 


•Point  aaaotatod.    See  syllabva. 
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*E!rror  In  the  admissiou  of  evidence  is  general- 
ly cured  by  subsequently  strikini;  it  out. — Croft 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  723. 

In  an  action  for  injuries  to  a  servant,  defend- 
ant held  not  prejudiced  by  the  allowance  of  a 
question  calling  for  the  conclusion  of  the  wit- 
ness.— Wilder  v.  Great  Western  Cereal  Oo. 
(Iowa)  789. 

*In  an  action  on  a  subscription  paper,  where 
notice  of  withdrawal  was  given  to  the  person 
taking  the  subscription,  held,  that  the  admission 
of  testimony  as  to  the  capacity  in  which  such 

Eerson    was    acting    was    harmless. — American 
.ife  Ins.  Co.  v.  Melcher  (Iowa)  805. 

Where  a  witness  responded  that  he  had  no 
recollection  independent  of  a  transcript  of  his 
testimony  taken  at  a  former  trial,  his  further 
testimony  that  on  the  former  trial  his  testi- 
mony was  true  was  not  prejudicial. — Fbillipa  t. 
Hazen  (Iowa)  1096. 

'Error,  in  admitting  incomjpetent  testimony,  is 
harmless  where  there  was  other  competent  testi- 
mony addressed  to  the  same  subject-matter,  and 
uncontradicted.— Phillips  v.  Hazen  (Iowa)  1096. 

*In  condemnation  proceedings  the  admission 
of  evidence  that  petitioner  could  have  built  its 
road  along  another  and  different  route,  held 
barmiess.— Boyne  City,  Q.  &  A.  R.  Co.  ▼.  An- 
derson  (Mich.)  429. 

On  an  aimlication  for  probate  of  a  will,  con- 
testant held  not  prejudiced  by  a  question  asked 
of  the  attorney  who  drew  the  will  as  to  wheth- 
er testator  was  mentally  and  physically  compe- 
tent.   Sibley  v.  Morse    (Mich.)   85a 

*In  a  proceeding  for  a  probate  of  a  will,  con- 
testant held  not  prejudiced  by  certain  questions 
inquiring  as  to  the  religious  beliefs,  etc.,  of  cer- 
tain of  the  witnesses,  contrary  to  Comp.  Laws 
§  10.207.--Sibley  v.  Morse  (Mich.)  8.58. 

The  admis.sion  of  immaterial  evidence  which 
is  not  prejudicial,  is  not  ground  for  reversal. — 
Tozer  t.  Ocean  Accident  &  Guarantee  Corp. 
(Minn.)  410. 

Error,  in  allowing  a  witness  to  testify  as  to 
a  conversation  with  a  third  person,  was  harm- 
less where  such  person  was  subsequentl.v  called 
as  a  witness,  and  his  evidence  as  to  the  con- 
versation was  substantially  the  same. — Milton 
V.  Biesanz  Stone  Co.  (Minn.)  999. 

*The  error  In  admitting  certain  evidence  re- 
lating to  a  fact  established  by  other  undisputed 
testimony  held  not  reversible. — Greenwald  v. 
Ford  (S.  D.)  616. 

♦Where  a  finding  is  supported  by  proper  evi- 
dence, the  error  in  admitting  improper  evidence 
is  harmless.— Boyle  v.  Robinson  (Wis.)  623. 

{  S2I4-  Harmless  error  as  to  ezeln- 

sloB  of  erldeace. 

*0n  an  application  to  compel  an  administra- 
trix to  account  for  certain  property,  the  sus- 
taining of  an  objection  to  a  question  to  her 
held  not  reversible  error. — In  re  Smith's  Es- 
tate (Iowa)  196;    Smith  v.  Smith,  Id. 

In  condemnation  proceedings  defendant  held 
not  prejudiced  by  the  exclusion  of  a  question 
if  witness  had  seen  the  ground  put  to  any  use 
from  which  they  were  able  to  tell  the  charac- 
ter of  the  soil  at  a  crossing.— Guinn  t.  Iowa  & 
St.  L.  Ry.  Co.  (Iowa)  209. 

*The  error  in  sustaining  objections  to  a  ques- 
tion asked  a  witness  held  harmless,  where  he 
is  permitted  thereafter  to  fully  answer. — Austin 
T.  Smith  &  Holliday  (Iowa)  288. 

*Tbe  exclusion  of  evidence  on  cross-examina- 
tion sobeeqnently  introduced  held  barmiess  er- 
ror.—Helm  T.  Anchor  Fire  Ins.  Co.  (Iowa)  605. 


*In  an  action  by  a  bank  for  slander,  plaintiff 
held  not  prejudiced  by  the  withdrawal  from  the 
jury  of  the  question  of  plaintitts  right  to 
special  damages. — German  Sav.  Bank  t.  Frits 
(Iowa)  lOOa 

*The  Supreme  Court  held  not  enabled  to  de- 
termine that  the  exclusion  of  certain  evidence 
was  prejudicial.— Stevens  v.  Citizens'  Gas  & 
Electric  Co.  (Iowa)   1090. 

*In  an  action  against  a  broker  for  a  part  of 
the  price  received  by  him,  the  exclusion  of 
certain  testimony  held  not  prejudicial  to  him. — 
Buchanan  v.  Randall  (a  D.)  513. 

The  exclusion  of  certain  evidence  held  not 
prejudicial  to  the  party  complaining.  —  My 
Laundry  Co.  t.  Schmeling  (Wis.)  540. 

i  23.  Harmless  error  as  to  Instmo- 

tions  to  Jury, 

Proponent  of  a  will  held  not  entitled  to  corn* 
plain  of  any  error  in  the  designation  of  another 
as  a  contestant  of  a  will.— In  re  Wharton's 
Will  (Iowa)  492;  Harrah  t.  Wharton,  Id. 

'Error  in  submitting  issue  and  instructing  on 
the  subject  held  harmless  in  view  of  finding  on 
another  issue. — In  re  Wharton's  Will  (Iowa) 
492;  Harrah  t.  Wharton,  Id. 

In  an  action  by  an  employ^  for  his  wrongful 
discharge,  the  instruction  of  the  ^ury  on  an  er- 
roneous theory  held  prejudicial  in  view  of  the 
size  of  the  judgment — Starkweather  t.  Emet^ 
son  Mfg.  Co.  (Iowa)  720. 

An  error  in  an  instruction  in  an  action  for 
negligence  held  prejudicial. — Stevens  v.  Citi- 
zens' Gas  &  Electric  Co.  (Iowa)  1090. 

In  an  action  for  criminal  conversation,  the 
refusal  to  give  an  Instruction  held  not  error  in 
view  of  the  instructions  given  and  the  verdict 
—Smith  V.  Hockenberry  (Mich.)  23. 

In  an  action  on  an  indemnity  policy,  the 
statement  by  the  court  that  this  is  not  an  ac- 
tion on  the  policy  though  technically  incorrect, 
was  not  ground  for  reversal  where  the  court 
defined  the  issue  to  be  whether  or  not  defend- 
ant was  estopped  by  its  conduct  from  denying 
its  liability.— Tozer  v.  Ocean  Accident  &  Guar- 
antee Corp.   (Minn.)  410. 

♦Where  the  special  finding  to  a  specific  ques- 
tion submitted  to  the  jury  shows  the  ground  on 
which  the  general  verdict  was  founded,  errors 
of  the  court  in  reference  to  other  theories  of 
the  case  are  not  reversible. — Milton  v.  Biesanz 
Stone  Co.  (Minn.)  999. 

♦Where  the  verdict  is  the  only  one  which 
could  be  sustained  under  the  evidence,  errors 
assigned  in  giving  or  refusing  instructions  will 
not  be  considered. — Morrow  y.  Laverty  (Neb.) 
150. 

Where  contributory  negligence  is  relied  on  as 
a  defoise.  It  is  error  to  instruct  that  where 
negligence  on  the  part  of  plaintiff  is  disclosed 
by  bun  in  making  bis  case,  toe  burden  Is  on  him 
to  show  that  he  was  not  guilty  of  contributory 
negligence,  but  such  error  is  without  prejudice 
aa  to  defendant. — Union  Pac.  Ry.  Co.  v.  Con- 
nolly  (Neb.)   368. 

♦Where,  in  slander,  the  Jury  found  for  defend- 
ant, the  refusal  to  give  a  correct  charge  as  to 
damages  was  not  prejudicial. — Earley  v.  Winn 
(Wis.)  63a 

Failure  to  instruct  jury  held  not  error  in  view 
of  finding  of  fact  by  jury,  and  failure  to  special- 
ly request  the  instruction. — Glettler  v.  Sheboy- 
gan Light,  Power  &  Ry.  Co.  (Wis.)  878. 


♦Pofait  anaotated.    See  syUalms. 
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$S4.  —  Error     wAived     In     appellate 
court. 

'Errors  assi^ed  bat  not  argued  on  wppeaX 
wHl  not  be  considered.— In  re  Wiltsey's  Will 
(Iowa)  776;   Wiltsey  v.  Wiltsey,  Id. 

•An  exception  under  which  no  grounds  are 
stated,  no  propositions  argued,  and  no  prin- 
ciples of  law  discussed,  will  not  be  considered 
on  appeal.— Roedler  t.  CbicaeOi  M.  &  St.  P. 
Ry.  Co.  (Wis.)  88. 

*An  assignment  of  error  withont  any  attempt 
to  support  it  by  argument  in  the  brief  or  orally 
will  not  be  considered  on  appeal.— My  Laundry 
(Do.   T.   Schmeling    (Wis.)  S40. 


§25. 


ImtermeiUate 


— .  Deoiaioaa 
oonrts. 

*The  findings  of  fact  of  the  circuit  coort 
trying  on  appeal  a  case  on  the  record  of  a 
justice  of  the  peace  keld  conclusive  notwith- 
standing Rev.  St.  1808,  g  8769.— Donner  y. 
Gems  (Wis.)  71. 

{ 26.  -^  Snbaeoneat  appeals. 

*The  finding  of  the  Supreme  Court  on  appeal, 
that  the  question  of  plaintiff's  contributory  neg- 
ligence was  for  the  jury,  is  binding  on  a  subse- 
?uent  api)eal  under  the  same  facts. — Oliver  t. 
owa  Cent.  Ry.  Co.  (Iowa)  282. 

*Where  the  Supreme  Court  has  decided  that 
the  evidence  was  sufficient  to  go  to  the  jury,  and 
the  same  evidence  was  offered  at  a  second  trial, 
it  will  not  be  again  reviewed. — Phillips  v.  Hazen 
(Iowa)  1096. 

'Points  necessarily  determined  by  the  Su- 
preme Court  upon  appeal  become  the  law  of  the 
case,  and  will  not  ordinarily  be  departed  from 
in  the  further  course  of  litigation. — Topping  v. 
Cohn  (Neb.)  151. 

§  27.  Determination    and   disposition   of 
cause. 

A  case  siubmitted  under  Supreme  Court  Rule 
44,  on  appellee's  motion,  as  of  a  date  prior  to 
that  on  which  appellant's  argument  was  filed, 
held  before  the  court  without  argument  for 
appellant,  and  not  to  be  considered. — Miller 
V.  Machinery  Mut.  Ins.  Ass'n  (Iowa)  118; 
Woodcock  V.  Wabash  R.  Co.  (Iowa)  119 ;  Whit- 
more  T.  Same,  Id ;  Thomas  v.  Same,  Id. 

•Where,  on  appeal,  the  Supreme  Court  is 
equally  divided,  the  judgment  is  affirmed  by 
operation  of  law. — Clarli  v.  Wabash  R.  Co. 
(Iowa)  809. 

'Where  trespass  might  become  the  basis  of  a 
claim  of  title  by  adverse  possession,  the  rule 
that  failure  to  give  nominal  damages  is  not 
reversible  error  held  not  to  apply. — Wing  v. 
Seske  (Iowa)  717. 

'Failure  to  make  innocent  holder  of  county 
bonds  party  to  suit  to  restrain  collection  of 
taxes  for  payment  of  bonds  and  interest  renders 
the  question  of  right  to  restrain  such  collection 
a  moot  one,  which  the  court  on  appeal  will 
not  determine,  even  though  defendants  so  far 
as  possible  attempted  to  waive  such  defect. — 
Slutts  V.  Dana  (Iowa)  794. 

Where  a  judgment  of  a  county  court  la 
reversed  by  a  district  court  the  court  may  re- 
tain such  cause  for  trial,  either  in  matters  of 
probate  jurisdiction  or  in  civil  actions. — In  re 
Ray  (Neb.)  496;  Prante  v.  Lompe,  Id. 

'Where  appellant  files  neither  abstract  nor 
brief,  the  judgment  will  be  affirmed. — Farmers' 
Mut.  Hail  &  Cyclone  Ins.  Ass'n  v.  Roche  (S. 
D.)   512. 

'Reversal  of  an  order,  sustaining  a  demurrer 
to  the  complaint,  held  the  law  of  the  case  on  re- 
trial with  reference  to  a  situation  not  material- 
ly  variant   from  that  previously  considered. — 


Cape     T.     Plymouth     Congregational     O^crti 
(Wis.)   928. 

•The  Supreme  Court  can  direct  the  entry  o; 
a  Judgment  for  the  successful  party  only  wt-r- 
it  conclusively  appears  that  in  no  event  co — 
a  new  trial  otherwise  result — Dunham  t.  ;:.i. 
mon  (Wis.)  959. 


and  Er- 


APPEARANCE. 

On  appeal  or  writ  of  error,  see  "Appeal 
ror,^'^J  9. 

'Under  (Tode,  |  3541,  and  the  Nebraska  st.->< 
ute  making  the  right  of  foreclosare  and  tt- 
rigbt  to  a  deficiency  judgment  separate,  a  rp- 

Suest  by  a  citizen  of  Iowa,  after  a  foreclosun 
ecree  in  Nebraska,  for  a  stay  of  the  order  o: 
sale,  waa  not  such  an  appearance  as  to  giv? 
jurisdiction  to  enter  a  personal  deficiency  d^ 
cree.— Bank  of  Horton  t.  Knox  (Iowa)  201. 

*A  defendant  not  served  may  not  make  > 
special  appearance  to  resist  an  interlocutorj 
order  and  then  claim  that  he  was  not  in  coor: 
for  the  purpose  of  a  judgment  on  the  meriu. 
—Blonde!  v.  Ohlman  (Iowa)  808. 


APPLIANCES. 

Llabllli^  of  employer  for  defects, 
and  Servant,"  g  4. 


"Haster 


APPLICATION. 

For  establishment  of  highway,  see  "Highway;.' 
§  1. 

For  final  report  by  executor  or  administrator, 
see  "Executors  and  Administrators,"  S  5. 

For  liquor  license,  see  "Intoxicating  Liiqaors.~ 
{  1. 

For  qno  warranto,  see  "Qao  Warranto."  (  2. 

Of  assets  and  securities  in  general,  see  'Mar- 
shaling Assets  and  Securities." 

Of  assets  of  partnership,  see  "Partnership,"  i  1. 

APPOINTMENT. 

Conclusiveness  of  judgment  removing  officer  od 
question  of  his  appointment,  see  "Jndgment." 

f  8- 

Of  executor  or  administrator,  see  "Ezecntois 
and  Administrators,"  g  1. 

Of  guardian,  see  "Guardian  and  Ward,"  J  1. 

Of  guardian  for  insane  person,  see  "Insane  Per- 
sons," f  1. 

Of  referee,  see  "Reference,"  |  1. 

APPORTIONMENT. 

Of  interest,  see  "Interest,"  f  1. 

APPRAISAL 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  2. 

ARBITRATION  AND  AWARD. 

See  "Reference." 

Conclusiveness  of  judgment  on  award,  see  "Jn^- 

ment,"  |  9. 

ARCHITECTS. 

As  agents  of  owners  of  premises,  see  "Principal 
and  Agent."  f  a 


'Point  annotatod.    See  syllabns. 
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ARGUMENTATIVE  INSTRUCTIONS. 

In  criminal  prosecutions,  see  "Criminal  Law," 

ARGUMENT  OF  COUNSEL 

Harmless  error,  see  "Criminal  Lew,"  i  16. 
In  civil  actious,  see  "Trial,"  §  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  7. 

ARREST. 

See  "Ne  Exeat" 

S    1.  In  elvil  aotlons. 

Where  the  evidence  was  wholly  Irrelevant  and 
highly  prejudicial,  the  prejudice  was  not  cured 
by  the  fact  that  the  court  thereafter  atrack  it 
out— State  T.  Yates  (Minn.)  1070. 

ASSAULT  AND  BATTERY. 

As   a   violation    of   municipal    ordinances,    see 

"Municipal  Corporations,"  $  5. 
Assault  with  intent  to  kill,  see  "Homicide,"  {i 

2,    4r-6. 

Assault  with  intent  to  rob,  see  "Robbery." 
Burden  of  proof  in  prosecution  for  assault  with 

intent  to  Kill,  see  "Criminal  Law,"  §  3. 
Instructions  in  general  in  prosecution  for  as- 
sault with  intent  to  kill,  see  "Criminal  Law," 
§9. 

§    1.    Civil  UablUty. 

In  an  action  for  damages  for  assault  held, 
that  the  assault  was  unjustifiable. — ^Farley  ▼. 
Briebach  (Wis.)  979. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain,    i  2. 
Of  damages,  see  "Damages,"  5  5. 
Of     expenses     of     public     improvements,     see 

"Drains,"  §  2 ;   "Highways,"  §  2. 
Of  loss  on  insured,  see  "Insurance,"  t  8. 
Of  tax,  see  "Taxation,"  {  3. 

ASSESSORS. 

Tax  assessors,  see  "Taxation,"  §  3. 

ASSETS. 

Marshaling,  see  "Marshaling  Assets  and  Securi- 
ties." 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," 8  2. 
Of  partnership,  see  "Partnership,"  §  1. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  S  11. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 

Benefit  of  Creditors." 
Fraud  as  to  creditors,  see  "Fraudulent  CJonvey- 

ances." 
Redemption  from  mortgage  as  assignment,  see 

"Mortgages,"  §  6. 

Trangfera  of  particular  specie*  of  property, 
rtghti,   or  inttrumentt. 

Admeasurement   or  assignment  of  dower,   see 

"Dower,"  §  3. 
Corporate  shares,  see  "Corjjorations,"  S  2. 
Decree  for  alimony,  see  "Divorce."  |  3 
Lease  of  school  lands,  see  "Public  Lands,"  {  1. 


^   1.    Reqnlsltea  sad  Tklldity. 

PlaintiCTs  vendor,  not  having  treated  defend- 
ant railroad  company  as  desiring  a  right  of 
way  through  his  premises,  could  not  assign  any 
damages  arising  from  defendant's  appropriation 
of  a  portion  of  the  property  for  a  ri^t  of  way 
to  plaintiff.— Clark  v.  Wabash  R.  Co.  (Iowa) 
309. 

*A  conveyance  by  one  of  his  expectancy  in- 
terest as  probable  heir  held  valid. — Betts  v. 
Harding  (Iowa)  1074. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

t   1.    Reqalsltes  and  ▼alidlty. 

*A  voluntary  assignment  for  creditors,  executed 
in  a  sister  state,  held  Ineffectual  to  convey  real 
estate  situated  in  Nebraska,  unless  executed  and 
recorded  in  accordance  with  Nebraska  laws. — 
Kirkendall  v.  Weatherley  (Neb.)  757. 

§   2.    Kigltta  and  remedlea  of  eredltom. 

A  creditor  by  participating  in  insolvency  pro- 
ceedings in  a  sister  state  insufficient  to  convey 
real  estate  in  Nebraska  held  estopped  to  im- 
peach title  of  a  purchaser  of  such  property  ac- 
quired in  good  faith  in  such  proceedings. — Kirk- 
endall v.  weatherley  (Neb.)  767. 

ASSOCIATIONS. 

See  "Beneficial  Associations." 

Members  of  as  parties  to  action,  see  "Parties," 

i  1. 

Mutnal  benefit  insurance  associations,  see  "In- 
surance," 8  8. 

*Action  by  members  of  an  unincorporated  as- 
sociation held  to  be  an  action  for  the  associa- 
tion, and  hence  not  maintainable. — Westbrook 
v.  Griflin  (Iowa)  608. 

ASSUMPSIT.  ACTION  OF. 

See  "Money  Lent";    "Money  Received." 


ASSUMPTION. 

oy6,  see  "Maste 

ASYLUMS. 


Of  risk  by  employ^,  see  "Master  and  Servant," 
S§  8,  13,  14. 


See  "Hospitals." 


ATTACHMENT. 


See  "Garnishment." 
Exemptions,  see  "Homentpad." 


ATTORNEY  AND  CLIENT. 

Admissions  by  counsel,  see  "Evidence,"  8  6. 

Admissions  in  action  by  attorney,  see  "Evi- 
dence," 8  6. 

Advice  of  counsel  as  defense  to  malicious  prose- 
cution, see  "Malicious  Prosecution,"  §  1. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  "Trial,"  §  5. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law," 
8  7. 

Attorneys  as  public  officers,  see  "District  and 
Prosecuting   Attorneys." 

Attorneys'  fees  as  an  item  of  costs,  see  "Costs." 
8  5.  ,  - 


*Folat  aiuiotated.    See  syllabiu. 
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Attorneys'  fees  in  action  for  damages  from  in- 
jury to  property  In  exercise  of  power  of  emi- 
nent domain,  see  "Eminent  Domain,"  J  3. 

Attorneys'  fees  in  actions  to  restrain  liquor 
naisance,  see  "Intoxicating  Liauors,"  {  4. 

Attorneys'  fees  in  contempt  proceedings,  see 
"C!ontempt,"  S  1- 

Attorneys'  fees  in  partition  suits,  see  "Parti- 
tion," {  1. 

Conveyance  of  trust  property  to  attorney  of 
trustee,  see  "Trusts,"  §  2. 

Employment  by  town  of  attorney,  see  "Towns," 
§2. 

Harmless  error  in  conduct  of  counsel,  see  "Ap- 
peal and  Error,"  8  19. 

Misconduct  of  counsel,  ground  for  new  trial  in 
criminal  prosecution,  see  "Criminal  Law,"  S 
13. 

Privileged    communications,    see    "Witnesses," 

Si- 
Review  of  discretion  of  court  as  to  conduct  of 
counsel,  see  "Appeal  and  E^ror,"  {  17. 

{   1.    The  olBee  of  attorney. 

Where,  in  disbarment  proceedings,  defendant 
was  acquitted  there  was  no  ground  for  extend- 
ing the  testimony  and  preserving  it. — State  v. 
Tomlinson  (Iowa)  120. 

(  2.    Retainer  aad  anthovltT. 

Plaintiff  in  a  proceeding  to  enjoin  a  liquor  nui- 
sance held  estopped  to  deny  that  A.,  who  con- 
ducted the  proceeding,  was  his  attorney. — ^Plank 
▼.  Hertha  (Iowa)  732. 

*A  contract  for  legal  services  is  personal,  and 
cannot  be  assigned  by  one  party  without  the 
consent  of  the  other. — Gorson  v.  Lewis  (Neb.) 
735. 

Death  or  disability  which  renders  a  contract 
for  legal  services  impossible  of  performance  an- 
nuls the  contract — Gorson  v.  Lewis  (Neb.)  735. 

{  3.    Dvtlea  and  liabilities  of  attorney 
to  ollent. 

*Wbere  plaintiff  employed  O.  as  his  attorney 
to  purchase  certain  land,  and  O.  purchased  and 
took  title  in  the  name  of  another,  from  whom 
plaintiff  was  compelled  to  purchase  at  an  ad- 
vanced price,  plaintiff  could  recover  from  G. 
the  difference  between  the  price  he  paid  and  the 
cost  of  the  land  to  plaintiff.— Roberts  t.  Gates 
(Mich.)  264. 


BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Cre^tora." 
f   1.    FetltloB,      adjudication,      'wmrrant. 


AUDIT. 

Of  claims  allowed  by  health  department,  see 
"Health,"  S  1. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  M  2,  3. 
Of  attorney,  see  "Attorney  and  Client."  {  2. 
Of  justice  of  the  peace,  see  "Justices  of  the 

Peace,"  §  1. 
To  assess  taxes,  see  "Taxation,"  {  3. 

BAILMENT. 

Embezzlement  or  larceny  by  bailee,  see  "Iki- 
bezzlement." 

Particular  tpeoict  of  haUmentt,  and  haUmenU 

incident  to  particular  occupations. 
See  "Banks  and  Banking,"  {  2;    "Carriers," 
{2;   "Pledges." 

BALLOTS. 

See  "ElecUons,"  If  2. 

•FoUi 


and  custody  of  property. 

Where,  prior  to  bankruptcy  proceedings,  prop- 
erty had  been  conveyed  by  the  bankrupt  ts 
a  trustee  for  the  benefit  of  creditors,  the  tnnk- 
ruptcy  court  did  not  acquire  exclusive  juris- 
diction so  as  to  preclude  an  adverse  claimant 
from  maintaining  replevin  in  the  state  oonrt. 
—Morning  Telegraph  Pub.  Co.  t.  S.  H.  Hat<±- 
inson  Co.  (Mich.)  42. 

§   2.    Assicnment,     adndnlatratloB.     mmi 
distribntion  of  bankrupts  eatnte. 

A  deed,  executed  by  a  bankrupt  to  bis  wiie 
shortly  before  filing  a  voluntary  bankroptcy 
petition  in  consideration  of  a  pre-existing  df-bc 
held  effective  only  as  an  equitable  mort^uirt 
to  the  extent  of  his  indebtedness  to  the  wife. 
— Treseder  v.  Burgor   (Wis.)   957. 

*A  bankrupt's  trustee  is  entitled  to  sne  to  Kt 
aside  a  transfer  fraudulent  as  against  crediton. 
existing  at  the  time  it  was  made,  regardless  of 
the  rights  of  subsequent  creditors. — ^Treseder  v. 
Burgor  (Wis.)  957. 

A  complaint  by  a  bankrupt's  trustee,  alleging 
a  cause  of  action  to  set  aside  a  conveyan-.e 
which  was  fraudulent  as  to  some  of  the  bank- 
rupt's creditors,  held  sufficient. — Treseder  v. 
Burgor  (Wis.)  957. 

In  an  action  by  a  bankrupt's  tmstee  to  set 
aside  an  alleged  fraudulent  conveyance,  evi- 
dence held  to  sustain  a  finding  that  at  the  time 
the  deed  was  made  the  bankrupt  was  only  in- 
debted to  his  wife  in  the  sum  of  $380. — Treseder 
V.  Burgor  (Wis.)  957. 

Distribution  of  assets  recovered  by  a  bank- 
rupt's trustee,  held  within  the  exclusive  juns- 
diction  of  the  federal  court  in  which  the  bank- 
ruptey  proceedings  were  pending. — ^Treseder  v. 
Burgor  (Wis.)  9o7. 

{  3.     Rights,  remedies,  and  dlseharKO  of 
banhmpt. 

*A  judgment,  in  action  for  breach  of  marriase 
promise  in  which  there  were  no  allegations  of 
seduction  or  other  wrongs,  held  not  a  jnds- 
ment  "for  willful  and  malicious  injuries'*  with- 
in Bankr.  Act  July  1,  1898,  c.  541.  f  17,  snl-d. 
2,  30  Stat.  550  [U.  S.  Comp.  St.  1901,  p.  34:i&\. 
—Bond  V.  Milbken  (Iowa)  774. 

BANKS  AND  BANKING. 

Bank  as  agent,  see  "Principal  and  Ageat,"  |  3. 

i    1.    Bankins  oorporatlona  and  aaaorta- 

tlons. 

On  trial  for  receiving  a  deposit  in  defendant's 
bank,  knowing  it  was  insolvent,  evidence  held 
insufficient  to  prove  that  accused  voluntarily 
or  negligently  received  the  money  or  pennitt<>d 
it  to  be  received  as  a  deposit — State  t.  Strait 
(Minn.)  598. 

i   2.    Fnnotions  and  dealiaas. 

In  an  action  against  a  bank  for  failnre  to 
deliver  securities  deposited  for  safekeeping,  evi- 
dence held  to  require  submission  to  the  jury 
of  the  question  whether  plaintiff  deposited  the 
securities  with  the  bank,  or  with  the  cashier 

?ierRonally.— Sherwood    t.    Home     Sar.     Bank 
Iowa)  9. 

In  an  action  against  a  bank  for  Iom  of  se- 

cnrlties  misappropriated  bv  its  cashier,  evidence 
of  the  local  custom  of  banks  to  receive  se- 
curities for  its  customers  held  admissible. — 
Sherwood  v.  Home  Sav.  Bank  (Iowa)  9. 

*In  an  action  for  breach  of  a  bank's  con- 
tract to  deliver  securities  left  with  it  for  aafe- 

■otated.    8oo  syllabns. 
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keeping,  plaintiff  htld  not  reqaired  to  affirm- 
atively alleare  neKlifCence,  the  burden  of  proof 
being  on  tlie  defendant  to  sliow  ttie  exercise 
of  ordinary  rare. — Sherwood  v.  Home  Sav. 
Bank  (Iowa)  9. 

In  an  action  against  a  bank  for  the  valne 
of  securities  appropriated  by  its  cashier,  wheth- 
er the  bank  was  guilty  of  a  want  of  ordinary 
care  in  permitting  its  cashier  to  have  access 
to  the  securities  held  for  the  Jury.— Sherwood 
y.  Home  Sav.  Bank  (Iowa)  9. 

In  an  action  against  a  bank  for  loss  of  cer- 
tain securities,  the  fact  that  knowledge  of  the 
local  custom  of  banks  so  to  do  was  not  proven 
held  immaterial.— Sherwood  v.  Hdme  Sav. 
Bank  (Iowa)  9. 

*A  bank  heU  bound  to  exercise  ordinary 
care  with  reference  to  a  note  and  mortgage 
deposited  with  it  for  safekeeping  and  for  the 
collection  of  interest— Sherwood  t.  Home  Sav. 
Bank  (Iowa)  9. 

*A  bank  held  bound  by  the  acts  of  its  cashier 
in  the  ordinary  course  of  his  employment  which 
were  not  ultra  vires. — Sherwooa  t.  Tlome  Sav. 
Bank  (Iowa)  9. 

The  president  of  a  bank  intrusted  with  the 
collection  of  a  debt,  who  received  a  draft  from 
the  debtor,  lield  to  have  received  it  in  behalf 
of  the  bank,  making  bis  subsequent  misap- 
propriation of  the  proceeds  without  effect  as 
to   the   debtor. — GriSin   t.   Erskine   (Iowa)   13s 

The  practice  of  the  president  of  a  state  bank 
in  exercising  certain  functions  held  acquiesced 
in  by  the  board  of  directors  to  whom  certain 
powers  were  given  by  Code,  g  18G0. — Griffin  v. 
Erskine  (Iowa)  13. 

Plaintiff  held  entitled  to  recover  from  a  bank 
a  sum  received  by  <t  and  wrongfully  credited 
on  the  account  of  a  third  person. — McLennan 
T.  Farmers'  Sav.  Bank  of  Arispe  (Iowa)  291. 

•A  party  held  entitled  to  recover  money  as 
having  been  paid  by  mistake.— Iowa  State  Bank 
y.  Cereal  Refund  &  Brokerage  Co.  (Iowa)  719. 

•Where  an  officer  of  a  bank  without  author- 
ity borrowed  money  in  the  name  of  his  bank 
and  pledged  assets  as  security,  and  the  bor- 
rowed money  was  received  and  used  b^  the 
bank,  it  was  estopped  to  deny  the  authority  of 
its  officer  to  make  the  loan  in  its  behalf.— 
First  Nat.  Bank  t.  SUte  Bank  of  Nortbwood 
(N.  D.)  61. 

The  holder  of  a  certificate  of  deiMsit  held 
entitled  to  legal  interest  from  tbe  time  the 
bank  fails  or  refuses  to  meet  a  demand  of  pay- 
ment when  due. — First  Nat.  Bank  v.  State 
Bank  of  Northwood  (N.  D.)  61. 

A  bank  paying  money  on  a  forged  check  held 
entitled  to  recover  the  same  from  tbe  person 
sending  it  to  the  bank  for  payment  under  Rev. 
Civ.  Code,  {  1687.— Greenwald  v.  Ford  (S.  D.) 
516. 

In  an  action  to  recover  money  paid  on  an 
alleged  forged  check,  evidence  held  to  establish 
the  forgery  thereof  as  a  matter  of  law. — Green- 
wald v.  Ford  (S.  D.)  516. 

A  bank  paying  a  check  has  a  right  to  rely 
«n  the  indorsements  thereon,  where  one  trans- 
mitting it  to  the  bank  for  payment  guaranties 
the  indorsement  and  the  bank  supposes  that  the 
check  is  going  through  the  regular  course. — 
Greenwald  v.  Ford  (S.  D.)  516. 

8   3.    ICatlomal  banks. 

•Where  a  loaning  bank  accepts  from  the  bor- 
rowing bank  a  note  signed  by  the  latter's  cashier 
personally  and  indorsed  by  the  borrowing  bank, 
the  borrowing  bank  is  not  thereby  relieved 
from  its  obligation  as  a  debtor. — First  Nat. 
Bank  t.  State  Bank  of  Northwood  (N.  D.)  til. 


I  4.    SavlmKB  liaaka. 

Under  Code,  g  1841,  a  savings  bank  held 
empowered  to  receive  securities  on  deposit  for 
satekeeping.— Sherwood  v.  Home  Say.  Bank 
(Iowa)  9. 

BAR. 

Of  action  by  former  adjudication,  aee  "Judg- 
ment,"   g  8.  ,  -. 

Of  dower,  see  "Dower,"  g  2. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

See  "Associations." 

Best  and  secondary  evidence  in  action  on  bene- 
fit certificate,   see   "EvidencCj"   g  4. 

Mutual  benefit  insurance  associations,  see  "In- 
surance," g  8. 

The  great  camp  of  a  l>eneficial  association 
held  not  liable  as  principal  for  negligence  of 
members  of  a  degree  team  of  a  subordinate 
tent  in  initiating  members. — Kaminiski  y. 
Knights  of  Modem  Maccabees  (Mich.)  33. 

BENEFITS. 

Acceptance  of  as  ground  of  estoppel,  see  "Es- 
toppel," g  2. 

Acceptance  of,  as  waiver  of  right  to  appeal, 
see  "Appeal  and  Error,"  g  8. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  g  i. 


BETTING. 


See  "Gamine.' 


BIAS. 

Of  juror,  see  "Jury,"  g  2. 

Of  witness,  see  "Witnesses,"     S. 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  PARTICULARS. 

See  "Pleading,"  g  6. 

BILL  OF  SALE. 

Reformation  of,  see  "Reformation  of  Instm- 
ments,"  g  2. 


thin  pe- 
of  Ac- 


BILLS  AND  NOTES. 

Accrual  of  cause  of  action  on  note  within 

riod  of  limitations,  see   "Limitation 

tions,"  g  2. 
Amendment  of  pleading  in  action  on  note,  see 

"Pleading,"  g  6. 
Best  and  secondary  evidence  as  to  note  being 

secured  by  mortgage,  see  "Evidence,"  g  4. 
Cancellation,  see  "Cancellation  of  Instruments." 
Competency  of  witnesses  in  action  on  note,  see 

"Witnesses,"  g  1. 
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Declarations  in  action  on  note,  see  "Evidence," 
8   6. 

Delivery  of  check  in  escrow,  see  "Escrows. 

False  pretenses  in  obtaining,  see  "False  Pre- 
tenses." 

Fraad  inducing  execution,  see  "Fraud,  "  i  2. 

Judgment  in  action  on  note  as  bar  to  other  ac- 
tion, see  "Judgment,"  §  8. 

Notes  for  price  of  goods,  see  "Sales,"  S  6. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  g  9. 

Part  payment  of  note  within  statute  of  limita- 
tions, see  "Limitation  of  Actions,"  |  3. 

Payment  by,  see   "Payment,"   §  1. 

Sufficiency  of  tender  of  note,  see  "Tender." 

Sureties  on  notes,  see  "Principal  and  Surety." 

i    1.    Requisites  and  Talldity. 

*A  borrower  held  entitled  to  a  cancellation 
of  a  note  given  for  cashier's  checks  on  an  in- 
solvent bank.— Dille  t.  White  (Iowa)  909. 

*In  an  action  for  cancellation  of  a  note, 
evidence  Jield  to  show  that  cashier's  checks  of 
an  insolvent  bank  were  received  merely  as  a 
means  of  transfer  of  the  money  borrowed. — 
Dille  V.  White  (Iowa)  909. 

An  action  for  the  cancellation  of  a  note 
held  not  based  on  the  breach  of  warranty  in 
the  negotiation  of  the  checks  received  therefor, 
so  as  to  bring  the  action  under  Acts  Twenty- 
Ninth  Gen.  Assem.,  p.  87,  c.  130,  {  6S,  fixing 
the  warranties  on  the  negotiation  of  an  in- 
strument.—Dille  V.  White  (Iowa)  909. 

Change  of  the  form  of  worthless  paper  given 
for  a  note  held  not  topreclude  a  cancellation 
of  the  note.— Dille  v.  White  (Iowa)  909. 

S   2.    Coiutmetloa  mmd  operation. 

The  presumption  that  a  draft  payable  to  the 
president  of  a  bank  in  his  name,  followed  by 
the  abbreviation  "Pt.,"  was  payable  to  the  bank, 
as  provided  by  Negotiable  Instrument  Law,  § 
42  (Laws  1902,  c.  130),  held  not  overcome.— 
Griffin  v.  Erskine  (Iowa)  13. 

*An  antedated  note  due  on  demand  held  to 
bear  interest  from  date.— Webber  v.  Webber 
(Mich.)  50. 

•Under  Laws  1899,  pp.  693,  694,  712,  c  356, 
{§  16T5-17,  1675-20,  and  1677-3,  secretary  of  a 
corporation  whose  name  appeared  on  a  note 
given  by  it  held  not  personally  liable  thereon. — 
Germania  Nat.  Bank  t.  Mariner  (Wis.)  674. 

i  3.    HegotlabUltr  and  traaafer. 

•Cashier's  checks  payable  in  current  funds 
rather  than  money  are  not  negotiable.— Dille  v. 
White  (Iowa)  909. 

{  4.    Rights   and  UabUltlea  on  Indorse- 
ment or  transfer. 

•A  bank  held,  on  the  ground  of  lack  of  con- 
sideration, not  to  be  a  bona  fide  holder  of  a 
certificate  of  deposit.— Commercial  Nat.  Bank 
V.  Citizens'  State  Bank  (Iowa)  198. 

•To  defeat  a  recovery  on  a  note  in  the  hands 
of  an  indorsee  before  maturity  and  for  a  val- 
uable consideration  it  must  be  shown  that  the 
indorsee  took  the  paper  under  circumstances 
showing  bad  faith  or  want  of  honesty. — Norwood 
V.  Bank  of  Commerce  (Neb.)  152. 

A  principal  receiving  from  his  agent  an  order 
for  a  threshing  outfit  and  a  note  as  collateral, 
held  not  an  indorsee  of  the  note  in  due  coarse. — 
New  Birdsall  Co.  v.  Stordalen  (S.  D.)  516. 

{   6.     Payment   and   dlsoharge. 

Deposit  in  bank  by  purchaser  held  not  a  pay- 
ment pro  tanto  of  claim  of  seller  against  them. 
— Curkeet  v.  Steinhoff  (Wis.)  975. 

f  6.     Actions. 

•A  purchaser  of  an  accepted  draft  obtained 
by  the  fraud  of  the  drawer  has  the  burden  of 


proving  that  he  is  a  bona  fide  holder. — Stonffer 
V.  Fletcher  (Mich.)  684. 

In  an  action  by  an  indorsee  to  recover  on  a 
note  evidence  examined  and  held  insufficient 
to  show  bad  faith  in  the  purchase  of  the  note 
by  the  indorsee. — Norwood  v.  Bank  of  Com- 
merce (Neb.)  152. 

BLACKMAIL 

Charge  of  as  libel,  see  "Libel  and  Slander,"  |  1 

BOARD. 

Of  health,  see  "Health,"  |  1. 
School   boards,   see  "Schools  and   School   Vit- 
tricts,"  i  1. 

BODY  EXECUTION. 

See  "Execution,"  {  2. 

BONA  FIDE  PURCHASERS. 

Of   bill   of   exchange  or  promissory    note,   aee 

"Bills  and  Notes,^'  §  4. 
Of  land,  see  "Vendor  and  Purchaser,"  |  4^ 

BONDS. 

County  bonds,  see  "Counties,"  S  S. 

Estoppel  by,  see  "EstoppeL*'  §  1. 

Of  ditch  contractor,  see  "Drains,"  {  1. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bond*  for  porformance  of  dutiet  of  (riMf  or 
office. 
See  "Executors  and  Administrators,"  |  1. 
County  officers,  see  "Counties,"  {  2. 

Bonds  in  judicial  proceeding*. 
See  "Costs,"  {  4;  "Injunction,"  t  6. 
Appeal    from    order    of    fence    viewers,     see 

'^Fences." 
On  appeal,  see  "Appeal  and  Error,"  §  9. 
On  appeal  from  probate  of  will,  see  "Wills,  "•  {  4. 

BOULEVARDS. 

See  "Monidpal  Corporations,"  it  8,  7. 

BOUNDARIES. 

See  "Fences." 

Geographical  or  political  divlsiona,  see  'Munici- 
pal Corporations,"  {  1. 

Statutory  new  trial  in  boondary  disputes,  see 
"New  Trial,"  g  4. 

g   1.    Description. 

•The  title  of  each  riparian  owner  akmc  a 
nonnavigable  stream  extends  to  the  thread  of 
the  stream.— Foster  v.  Bussey  (Iowa)  1105. 

•The  grantee  of  a  lot  in  a  recorded  plat  takes 
title  to  the  center  of  an  adjtdning  street,  sub- 
ject to  the  public  easement,  etc — Wegge  v. 
Madler  (Wis.)  223. 

The  beginning  point  of  a  description  in  a 
deed  held  the  intersection  of  the  south  and  easi 
lines  of  certain  streets  at  the  comer  of  a  lot, 
and  not  the  intersection  of  the  center  lines  ei 
such  streets.- Wegge  v.  Madler  (Wis.)  2S3. 


g   2.    Evidence,    ascertainment, 
tablialiinent. 

•Where  adjoining  landowners  treated  a  divi- 
sion fence  as  the  boundary  for  20  yean,  tbe 
fence  would  ordinarily  l>e  regarded  as  marking 
the  true  boundary  line.— Andrews  v.  Meredith 
(Iowa)  287. 
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■nrvoy  consented  to  by  adjoining  owners 
I  old  insufficient  to  oTerthrow  acquiescence  in 
I  division  fence  as  the  boundary  line  for  more 
Uan  20  years. — Andrews  t.  Meredith  (Iowa) 
>S7. 

*Fact8  held  insufficient  to  estop  an  adjoining 
.andowner  from  insisting  that  a  division  fence 
marked  the  true  *boundary  line  l>etween  his 
Carm  and  that  belonging  to  defendants.— An- 
drews V.  Meredith  (Iowa)  287. 

^Plaintiff  held  not  entitled  to  a  certain  fence 
a.s  a  boundary  line  under  the  doctrine  of  ac- 
quiescence.— Bolts  T.  Colsch  (Iowa)  1106. 

*In  ejectment  to  establish  a  disputed  boundary 
line,  evidence  as  to  the  making  of  a  surrey, 
the  building  of  a  boundary  fence  which  was 
acquiesced  in,  etc.,  held  to  require  submission 
of  the  issue  to  the  jury.— Coleman  t.  Robens 
(Mich.)  420. 

BREACH. 

Of  contract,  see  "Contracts,"  M  2,  6;  "Sales," 

§  3;  "Vendor  and  Purchaser,"  {  8. 
Of  covenant,  see  "Covenants,"  {  1. 
Of  warranty,  see  "Sales,"  Sl  6,  7. 

BREACH  OF  THE  PEACE. 

*Fact8  held  to  show  a  breach  of  the  peace. — 
Town  of  Neola  v.  Reichart  (Iowa)  6. 

BRIDGES. 

Imputed  negligence  of  person  injured  from  de- 
fect, see  "Negligence,*'^  {  2. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  |  12. 

BROKERS. 

Breach  of  contract  in  general,  see  "Contracts," 

Opinion  evidence  on  issue  as  to  commissions  oi, 

see  "Evidence,"  8  10.  _  „  .  „ 

Sale  of  trust  property  by,  see  "Trusts,"  i  2, 
Taxation  of  grain  brokers,  see  "Taxation,"  f  1. 

{    1.   DwtlM  and  UahllitlM  to  principal. 

In  an  action  against  a  broker  for  failing  to 
account  for  a  part  of  the  price  ireceived  on  a 
sale,  certain  evidence  held  immaterial.— Buchan- 
an T.  Randall  (S.  DJ  518. 

I   S.   Oompenaatlon  and  Uem. 

'Defendant  held  liable  for  commissions  on 
sales  of  land  to  purchasers  introduced  by  plain- 
tlff.-Mnrphy  v.  HUtibridle  (Iowa)  471. 

*A  broker  held  not  entitled  to  recover  compen- 
sation without  alleging  and  proving  that  the 
purchaser  found  was  able,  ready,  and  willing 
to  complete  the  purchase  according  to  the  terms 
of  the  contract- Tracy  v.  Fobes  (Iowa)  772. 

*\Vhere  a  trustee  of  certain  land  after  having 
employed  plaintiff  to  sell  it  on  commission  can- 
celed bis  authority,  and  sold  the  land  at  a  less 
price  to  a  purchaser  with  whom  plaintiff  was 
negotiating,  plaintiff  was  entitled  to  recover 
commissions.- McOovem  v.  Bennett  (Mich.) 
1055. 

Where  a  broker's  contract  to  sell  land  was 
terminated,  and  his  employer  sold  the  land  to 
the  broker's  purchaser  at  an  abatement  of 
the  price,  the  broker  held  entitled  to  recover 
coDtract  commissions. — ^McGovem  v.  Bennett 
(Mich.)  1065. 


Compensation  of  broker  on  sale  of  land  deter- 
mined.—Hobart  V.  Stewart  (Minn.)  704. 

*To  entitie  a  real  estate  broker  to  his  com- 
mission he  must  prove  a  sale  which  would  en- 
title him  to  a  commission  under  the  provi- 
sions off  a  written  contract  with  the  owner 
of  the  Und  under  Cobbey's  Ann.  St  1903,  i 
10,258.— Tracy   v.  Dean  (Neb.)   505. 

(   3.    Aotlona  for  oompensatlon. 

In  an  action  for  brokers  commissions  an  in- 
struction held  a  sufficient  presentation  of  the 
question  of  the  manner  in  which  defendant  must 
have  sold  the  land  in  order  to  render  himself 
liable  to  plaintiff.- Murphy  v.  Hiltibridle  (Iowa) 
471. 

In  an  action  by  broken  for  commission,  evi- 
dence held  to  sustain  a  verdict  for  defendant.— 
Devlin  v.  Fox  (Minn.)  241. 

Bvidence  held  to  sustain  verdict  that  the  con- 
tract in  question  was  one  of  agency  for  the  sale 
of  lands  on  commission,  authorizing  compensa- 
tion to  plaintiff. — British  American  Land  &  In- 
vestment Co.  V.  Western  Land  Securities  Co. 
(Minn.)  826. 

Correspondence  between  the  owner  of  land 
and  a  real  estate  broker  held  only  an  agreement 
to  pay  a  commission  if  brokers  should  sell  the 
property  for  more  than  a  fixed  sum  within  six 
months  from  the  date  of  a  letter  and  is  insuffi- 
cient to  show  such  a  sale.— Tracy  v.  Dean  (Neb.) 
606. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

See  "Associations." 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 
J  3. 

BURGLARY. 

Evidence  of  conspirators,  see  "Criminal  Law," 
5  3. 

(   1.    Pro8«entlon  and  pnnlahineat. 

In  a  prosecution  for  breaking  and  entering 
evidence  of  certain  inculpatory  circumstances 
held  admissible.— State  v.  Arthur  (Iowa)  1083. 

In  a  prosecution  for  breaking  and  entering, 
evidence  that  the  morning  thereafter  tools  were 
found  in  the  building  bulglarised  which  had 
been  taken  by  breaking  and  entering  a  nearby 
bladcsmith  shop,  held  admissible.— State  v. 
Arthur  (Iowa)    1083. 

In  a  prosecution  for  breaking  and  entering 
evidence  held  sufficient  to  sustain  a  conviction. 
—State  T.  Arthur  (Iowa)  1083. 

CALENDARS. 

Of  causes  for  trial,  see  "Trial,"  t  2. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 
Setting     aside     fraudulent     conveyances,     see 
"Fraudulent  Conveyances,"  {  2. 

Qnmnd*  for  cancellation  or  reieisHon  of  par- 
ticular initrument*. 
Contract  for  sale  of  goods,  see  "Sales,"  {  2. 
Contract  relating  to  distribution  of  decedent's 

estate,  see  "Descent  and  Distribution,"  §  1. 
Contracts  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  {  2. 
Contracts  in  general,  sec  "Contracts,"  t  4. 
Sale  of  corporate  stock,  see  "Corporations,"  {  2. 


*Polat  ajutotated.    See  syUabns. 
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f   1.    Blglkt  of  aetloii  »nd  defenses. 

•Failure  to  return  worthless  checks  before 
commencing  an  action  for  the  cancellation  of 
a  note  given  therefor  held  not  essential  to 
the  right  to  maintain  the  action. — Dille  v.  White 
(Iowa)  909. 

'Complainant,  in  a  suit  to  set  aside  an  as- 
signment of  a  decree  for  alimony,  held  ezcnsed 
from  making  a  more  formal  tender  by  the  as- 
signee's statement  that  he  would  not  accept  the 
consideration  paid  for  the  assignment— Four- 
nier  t.  Glutton  (Mich.)  425. 

(   S.    Proceedlnca  and  relief. 

•Right  of  purchaser  of  mining  stock  to 
rescind  contract  for  fraud,  held  not  barred  by 
the  fact  that  stock  has  decreased  in  value. — 
Barron  ▼.  Myers   (Mich.)  8C2. 

•Right  to  cancellation  of  contract  for  par- 
chase  of  mining  stock  held  not  barred  by  laches. 
—Barron  v.  Myers  (Mich.)  8(J2. 

Findings  of  fact  held  to  authorize  the  can- 
cellation of  an  instrument.— Lockwood  y.  Geir 
(Minn.)  245. 

•In  a  suit  to  cancel  a  note,  a  decree  award- 
ing defendant  one-half  of  expenses  incurred 
by  him  in  the  transaction  in  which  the  note  was 

given  held  properly  within  the  equitable  juris- 
ictioa  of  the  court.- Davidor  v.  Bradford  (Wis.) 
676. 

A  condition  in  a  judgment  setting  aside  a 
conveyance  held  proper. — Boyle  y.  Robinson 
(Wis.)  623. 

In  an  action  on  a  corporate  stock  subscrip- 
tion note,  evidence  held  to  sustain  a  finding 
that  two  of  the  persons  signing  the  subscrip- 
tion contract  were  not  bona  fide  purchasers  of 
stock.— Luetzke  v.  Roberts  (Wis.)  949. 

•In  a  suit  to  set  aside  certain  notes  for  f rand, 
the  court,  on  complainant's  being  unable  to 
obtain  such  relief,  held  justified  in  returning 
the  cause  for  the  purpose  of  awarding  a  per- 
sonal judgment  for  damages  against  such  pay- 
ees.— Luetzke  y.  Roberts  (Wis.)  949. 

CANDIDATES. 

For  office,  see  "Elections,"  {  1. 

CAPITAL. 

Of  corporations  in  general,  see  "Corporations," 
{  2. 

CARLISLE  TABLES. 

Docamentary  evidence,  see  "Evidence,"  8  8. 

CARNAL  KNOWLEDGE. 


See  "Rape." 


CARRIERS. 


(Jonyerslon  by  carrier,  see  "Trover  and  (Jonver- 
sion."  {  2. 

Direction  of  view  at  trial  in  action  for  in- 
juries to  passenger,  see  "Trial,"  g  3. 

{    1.    Control  and  regulation  of  oonunon 
oarrlera. 

Facts  held  to  warrant  a  finding  that  cars 
uspd  by  a  suburban  electric  railway  were  not 
such  as  reqnired  by  its  franchise.— West  Bloom- 
field  Tp.  y.  Detroit  United  Ry.  C!o.  (Mich.)  258. 

(  2.    Carriage  of  goods. 

In  an  action  against  a  carrier  for  delay  in 
shipment  of  a  connecting  line,  evidence  held  in- 
sufficient to  require  a  submission  to  the  jury 


of  the  question  whether  the  connecting  carrier 
was  not  in  fact  a  part  of  defendant^  line.— 
Goehrend   y.    Fere   Marquette   R.    Co.    (Mi<^) 

840. 

Where  plaintiff  shipped  apples  in  balk  fraa 
New  York  to  Minnesota  in  winter,  the  railroad 
company  receiving  the  freight  in  Chicago  was 
only  required  to  exercise  reasonable  care  to 
protect  from  frost— Galender-Vanderhoof  Ca  r. 
Chicago,  B.  &  Q.  Ry.  Co.  (Minn.)  402. 

•Where  plaintiff  shipped  apples  in  balk  in 
a  box  car  from  New  York  to  Minneapolis  ia 
November,  a  connecting  railway  at  Chicazo 
is  not  reqnired  to  anticipate  that  apples  ao  load- 
ed will  be  delivered  in  its  yard,  and  be  pre- 
pared to  take  extraordinary  precautions  againn 
frost— Calender-Vanderhoof  CJu.  y.  Chicago,  B. 
&  Q.  Ry.  Co.  (Minn.)  402. 

•That  a  shipper  shipped  apples  in  Noyember 
from  New  York  to  Minnesota  in  a  tmx  car, 
did  not  constitute  contributory  negligence  so  u 
to  preclude  recovery  for  damages  by  froet,  which 
defendant  railroad  company  might  bay«  pre- 
vented by  reasonable  care. — Calender-Vander- 
hoof C!o.  y.  Chicago,  B.  &  Q.  Ry.  Go.  (Minn.) 
402. 

•Where  goods  are  delivered  to  a  carrier  in 
sound  condition,  and  by  it  delivered  to  the  coa- 
signee  in  a  damaged  state,  presumption  ari»e« 
that  the  damage  was  caused  by  the  negligenie 
of  a  carrier. — Fockens  v.  United  States  Eli- 
press  Ck>.   (Minn.)  834. 

In  an  action  against  a  carrier  to  recover  for 
damages  to  fruit  shipped,  evidence  held  to  ?is- 
tain  a  finding  that  the  damage  was  caused  in 
part  by  the  negligence  of  the  carrier. — Fockent 
v.  United  States  Express  Co.  (Minn.)  834. 

Where  the  court  in  its  instructions,  made  it 
clear  that  if  the  berries  shipped  were  damac'^d 
by  their  tendency  to  deteriorate,  and  the  rail- 
road company  was  not  negligent  then  there 
would  be  no  liability,  the  instruction  was  not 
erroneous  because  the  court  inaccurately  term^i 
the  tendency  an  act  of  God. — Fockena  ▼.  United 
States  Express  Co.  (Minn.)  834. 

I  3.     Carriage  of  passengers. 

In  an  action  for  injuries  to  a  passenger  in 
alighting  from  a  train,  evidence  held  to  support 
a  verdict  in  favor  of  defendant — Hannpf<tad  t. 
Chicago,  M.  &  St  P.  Ry.  Oo.  (Iowa)   71& 

A  provision  in  a  franchise  granted  an  elec- 
tric suburban  railway  A«W  to  require  a  rate 
of  fare  to  be  charged  on  the  line  built  und^r 
the  franchise  not  to  exceed  the  rate  between 
certain  points  on  any  line  subsequently  Imilt 
or  purchased  by  the  corporation. — West  Bloom- 
field  Tp.  V.  Detroit  United  Ry.  Co.  (Mich.> 
25& 

Facts  held  not  to  show  that  an  electric  subur- 
ban railway  had  complied  with  a  provisiott  of 
its  franchise  as  to  the  selling  of  '^ami'.v 
tickets."— West  Bloomfield  Tp.  y.  Detroit  Unit- 
ed  Ry.  (30.   (Mich.)   258. 

In  an  action  against  a  carrier  for  an  asnnlt 
committed  on  a  passenger  by  a  fellow  passra- 
ger,  the  question  whether  the  conductor  exrr- 
cised  proper  care  held  for  the  jury. — McWil- 
linms  V.  Lake  Shore  &  M.  S.  Ry.  Co.  (MicIl) 
272. 

•A  carrier  held  liable  for  the  failare  to  exer- 
cise the  highest  degree  of  care  to  insare  thf 
safety  of  passengers  as  against  the  actioa$ 
of  a  fellow  passenger. — McWilliams  y.  Lake 
Shore  ft  M.  S.  Ry.  Co.  (Mich.)  272. 

•EJvidence  held  sufficient  to  go  to  the  jnrr 
on  the  question  of  a  passenger  being  throwii 
off  a  street  car  while  rounding  a  cnnre,  and 
being   injured   by   defendant's   negligence. — Do- 


•  Point  annotated.    See  syllabiu. 
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In  an  action  by  a  paraenger  to  recover  for  per- 
sonal injuries  caused  by  the  alleged  negligent 
starting  of  a  car  an  instruction  held  erroneous. 
— Lincoln  Traction  Co.  t.  BrookoTer  (Neb.) 
168. 

*In  an  action  by  a  passenger  against  a  street 
railway  company  tlie  burden  of  proof  held  to 
remain  with  plaintiff  t»  prove  that  the  in- 
jury was  received  substantially  as  alleged. — Lin- 
coln Traction  Go.  v.  Brookover  (Neb.)  168. 

*In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  jmssenger  in  collision 
-with  a  train  at  a  crossing,  the  evidence  held  to 
show,  as  a  matter  of  law,  a  compliance  with  an 
ordinance  relating  to  cars  crossing  railroad 
tracks.— Bartholomans  ▼.  Milwaukee  Electric 
By.  &  Light  Co.  (Wis.)  143. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger  in  a  collision 
with  a  train  at  a  crossing,  the  evidence  held  to 
show  as  a  matter  of  law  that  the  employes  in 
charge  of  the  car  were  not  guilty  of  negligence. 
— Bartholomans  v.  Milwaukee  Electric  Ky.  & 
I.ight  Co.  (Wis.)  143. 

In  an  action  against  a  street  railwMr  company 
for  injuries  to  a  passenger  in  a  collision  with  a 
train  at  a  crossing,  the  evidence  held  to  show, 
as  a  matter  of  law,  a  compliance  by  the  con- 
ductor with  a  municipal  ordinance,  regulating 
the  operation  of  cars  approaching  and  crossing 
railroad  tracks.— Bartholomans  ▼.  Milwaukee 
Electric  Ry.  &  Light  Co.  (Wis.)  143. 

*In  an  action  against  a  carrier  for  injuries 
to  a  passenger  heli,  that  »m  a  matter  of  law 
the  carrier  w(m  under  the  duty  of  reasonable 
antldpation  of  injuries  from  the  negligence 
complained  of.— Nelson  v.  Chicago  &  N.  W. 
By.  Co.  (Wis.)  933. 

*In  an  action  for  injuries  to  a  passenger 
question  whether  defenaanfs  negligence  was 
the  proximate  cause  of  the  injuries  complained 
of  held  one  for  the  jury. — Nelson  v.  Chicago 
&  N.  W.  Ry.  Co.  (Wis.)  933. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger  an  instruction  on  the  question 
of  reasonable  anticipation  of  injurv  held  er- 
roneous.—Nelson  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  088. 

*In  an  action  against  a  carrier  for  injuries 
to  a  passenger  the  question  of  contributory 
negligence  held  one  for  the  jury.— Nelson  v. 
dSicago  &  N.  W.  Ry.  Co.  (Wis.)  933. 

CATTLE. 

See  "Animals." 

Sale  of,  see  "Sales,"  t  6. 

CAUSE  OF  ACTION. 


See  "Action." 


CAVEAT  EMPTOR. 


AppHcati<»  of  doctrine  to 
sales,  see  "Taxation,"  {  9. 


pnrdmaera  at  tax 


CEMETERIES. 

A*  nnisanoes,  see  "Nuisance,"  |  1. 

CERTIFICATE 

Best  and  seoondary  evidence  in  action  on  benefit 

certificate,  see  ''iBWidence,"  {  4. 
Of  deposit,  see  "Banks  and  Banking,"  I  2. 
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Of  nomination,  see  "Elections,"  S  1. 

Of  redemption  from  foredosure  of  mortgage,  see 

"Mortgages,"  i  8. 
Tax  sale  certificate,  see  "Taxation,"  {{  S,  8,  9. 
To  depositions,  see  "Depositions." 

CERTIORARI. 

To  review  drainage  proceedings,  see  "Drains," 

To  review  organization  of  school  district,  see 
"Schools  and  School  Districts,"  |  1. 

f   1.    KatiHM  and  (xoiiada. 

An  appearance  in  an  injunction  proceeding  to 
review  which  certiorari  is  brourbt  held  not  to 
affect  the  certiorari  proceeding  by  showing  an 
adequate  remedy  in  the  original  proceeding. — 
United  States  Standard  Voting  Mach.  Co.  v. 
Hobson  (Iowa)  458. 

*  Appeal  from  an  injunction  restraining  the 
use  of  voting  machines  held  not  an  adequate 
remedy  preduding  certiorari  on  the  ground  of 
lack  of  jurisdiction. — United  States  Standard 
Voting  Mach.  Co.  v.  Hobson  (Iowa)  458. 

Certiorari  held  to  lie  where  a  lower  court  has 
exceeded  its  jurisdiction  in  granting  a  temporary 
injunction  interfering  with  an  oflioet  de  facto. 
— Vette  V.  Byington  (Iowa)  1073. 

'Certiorari  to  review  a  decision  cannot  issue 
except  on  the  relation  of  a  party  to  the  record 
either  in  name  or  in  substance.— State  v.  An- 
derson (Wis.)  981. 

*A  taxpayer  of  a  town  heU  not  entitied  to 
certiorari  to  review  the  decision  of  a  jury 
awarding  damages  for  the  opening  of  a  highwiiy 
in  the  town. — State  v.  Anderson  (Wis.)  981. 

The  conrt  properly  exercised  its  discretion  in 
refusing  a  tupayer  a  writ  of  certiorari  to  re- 
view a  dedsion  of  a  jury  awarding  damages  re- 
sulting from  the  opening  of  a  highway  in  a 
town.— Stats  v.  Anderson  (Wis.)  981. 

'Certiorari  to  review  a  proceeding  is  issued 
only  in  the  discreticm  of  the  court  when  other 
remedies  are  inadequate.— State  v.  Ajiderson 
(Wis.)  981. 

*A  person  not  a  partv  to  a  proceeding  must, 
to  review  it  by  certiorari,  show  that  the  decision 
is  directiy  aninst  him  or  his  property.— State 
V.  Drake  (Wis.)  982. 

i  2.    nroceedincs  and  detenainatloii. 

*A  failure  of  a  return  to  a  writ  of  certiorari 
to  Show  an  appearance  in  proceedings  to  review 
which  certiorari  was  brought,  held  to  render  un-- 
necessary  a  consideration  of  such  appearance 
by  the  Supreme  Court- United  States  Standard 
Voting  Mach.  Ca  v.  Hobson  (Iowa)  458. 

On  certiorari  to  review  proceedings  in  manda- 
mus to  compel  a  railroad  to  comply  with  its 
franchise,  held,  that  one  of  the  particulars  in 
which  relator  daimed  that  the  road  had  re- 
fused to  comply  with  the  franchise  was  re- 
viewable.— West  Bloomfield  Tp.  v.  Detroit 
United   Ry.  (}o.   (Mich.)  258. 

A  petition  by  a  i>erson  not  a  party  to  a  suit 
for  certiorari  to  review  a  judgment  rendered 
therein  held  bad  for  failing  to  show  that  the 
enforcement  of  the  judgment  would  involve 
special  injury  to  her  interests. — State  v,  Drake 
(Wis.)  982. 

CHALLENGE. 

To  Juror,  see  "Jury,"  |  2. 

CHAMPERTY  AND  MAINTENANCE. 

Under  Rev.  Codes  1899,  (  7002,  where  a 
grantor  in  a  warranty  deed  holding  a  previooa- 
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I7  existing  mortgage  to  the  granted  premises 
assigns  the  same  to  one  not  an  innocent  pnr- 
cliaser,  a  deed  obtained  under  a  foreclosure 
of  such  mortgage  is  void. — Brynjolfson  t.  Dag- 
ner  (N.  D.)  320. 

*The  occasional  cutting  and  removal  of  hay 
from  unoccupied  lands  under  a  permit  from 
one  claiming  title  adverse  to  plaintiff's  grantor 
does  not  constitute  adverse  possession  so  as 
to  avoid  plaintiff's  deed  for  maintenance. — 
State  Finance  Co.  t.  Beck  (N.  D.)  357. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  dvil  actions,  see  "Venue,"  |  1. 

CHARACTER. 

Of  witness,  see  "Witnesses,"  i  S. 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  gS  7-12. 
To  jury,  in  criminal  prosecutions,  see  "Criminal 
Law,"  (  9. 

CHARTER. 

Of  mnnicipal  corporatiwis,  see  "Municipal  Oor* 
porations,"  t  1. 

CHATTEL  MORTGAGES. 

See  "Pledgee." 

CHATTELS. 

See  "Property." 

CHEAT. 

See  "False  Pretenses" ;  "Fraud." 

CHECKS. 

See  "Banks  and   Banking,"  (  2;   "Bills  and 

Notes." 
Delivery  in  escrow,  see  "Escrows." 
Forgery  of,  see  "Forgery." 

CHILDREN. 

See  "Guardian  and  Ward";  "Infants";  "Par- 
ent and  Child." 

As  employes,  see  "Master  and  Servant,"  |  6. 

Care  required  as  to  children  in  general,  see 
"Negligence,"  H  1,  8. 

Death  or  injuries  to  child  caused  by  operation 
of  railroad,  see  "Railroads,"  S$  2.  3,  5. 

Disinheritance  by  will,  see  "Wills,"  §  1. 

Elements  of  damages  for  injuries  to  child,  see 
"Damages,"  {  1. 

Imputed  negligence  of  parent  affecting  right  of 
recovery  for  injuries  to  child,  see  "Negligence," 
$2. 

Injuries  to  children  playing  in  street,  see  "Mu- 
nicipal CoriMrationB."  §§  6.  7. 

School  privileges,  see  Schools  and  School  Dis- 
tricts,^' i  1. 

Specific  performance  of  contract  with  parent, 
see  "Specific  Performance,"  i  3. 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 


CHURCHES. 

See  "Religloaa  Societies." 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

See  "Indian*" 

Equal  ^protection  of  lawi,  see  "Constitatloiul 

CIVIL  RIGHTS. 

See  "Oonstitntional  Law,"  |  4. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  of  decedent,  see  "Execatoiv  and 

Administrators,"  {  5. 
Mining  claims,  see  "Mines  and  Minerals,"  f  1. 

CLOUD  ON  TITLL 

See  "Quieting  Title." 

CLUBS. 

See  "Associations." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  |  9. 

COLLATERAL  ATTACK. 

On  appointment  of  executor  or  administrator. 
see  "Executors  and  Administrators,"  {  L 

On  corporate  existence  of  county,  see  "Conn- 
ties,"  S  1. 

On  existence  and  authority  of  mnnicipal  corpo- 
rations, see  "Municipal  Corporations,"  {  1. 

On  judgment,  see  "Judgment,''  {  7. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  S  10. 

Agreement  between  beneficiaries  under  will  as 
depriving  state  of,  see  "Wills,"  (  6. 

On  decedent's  estate  aftecting  proceedings  by 
state  treasurer,  see  "ESxecutors  and  Adminis- 
trators," {  2. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKINGS. 

See  "Frauds,  Statute  of,"  S  1. 

COLLECTION. 

By  bank,  see  "Banks  and  Banking,"  {  2. 
Of  county  tax,  see  "Counties,"  |  3. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," {  3. 
Of  taxes,  see  "Taxation,"  i  & 
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COLLEGES  AND  UNIVERSITIES. 

The  money  donated  by  the  United  States 
to  the  University  of  Nebraska,  by  Act  Cong. 
March  2,  1887,  c.  314,  j  1,  24  Stat.  440  [U.  8. 
Cotnp.  St  1901,  p.  3218],  and  acts  supplemental 
thereto,  may  be  expended  by  the  regents  for 
the  purposes  expressed  by  the  donation,  with- 
out any  more  specific  legislative  appropriation 
than  that  implied  by  Const,  art.  8.  g  2,  and 
contained  in  Comp.  St  1906,  c.  87,  (  19  (Cob- 
bey's  Ann.  St  1908,  |  11,215).— State  v.  Searle 
(Xeb.)  770. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMBINATIONS. 

See  "Conspiracy." 

COMMERCE 

Carriage  of  goods  and  passengers,  see  *K3ar- 
riers.^' 

COMMISSION. 

Laws  relating  to  voting  machine  commission  as 
unlawful  delerotion  of  power,  see  "Constitu- 
tional Lew,"  i  2. 

COMMISSIONERS. 

Drainage  commissioners,  see  "Drains,"  {  1. 
Of  county,  see  "Counties,"  (  2. 

COMMISSIONS. 

Of  agent,  see  "Principal  and  Agent,"  I  2. 

Of  broker,  see  "Brokers,"  §!  2,  3. 

Of  broker  selling  trust  property,  see  "Trusts," 


?2. 
Of 


executor  or  administrator,  see  "Executors 
and  Administrators,"  (  7. 
Opinion  evidence  as  to,  see  "Ehridence,"  {  10. 

COMMITMENT. 

On  charge  of  crime,  see  "Criminal  Law,"  $  2. 
On  conviction  of  crime,  see  "Criminal  Law," 
«14. 

COMMITTEE. 

Guardianship  of  insane  persons,   see  "Insane 
Persons,"  f  1. 

COMMON  CARRIERS. 


See  "Carriers" 


COMMON  LAW. 


Mu- 


Liability  of  dty  for  injuries  from  fire,  see 

nicipu  Corporations,"  {  8. 
Ril>arian  rights,  see  "Navigable  Waters,"  {  1. 
Writ  of  ne  exeat  see  "Ne  Exeat" 

Under  Cobbey's  Ann.  St.  1903,  i  6950,  so  much 
of  the  common  law  of  England  as  is  applicable 
and  not  inconsistent  with  the  Constitution  of 
the  United  States  or  the  Constitution  and  stat- 
utes of  the  state  ie  In  force  in  Nebraska. — 
Kinkead  v.  Tnrgeon  (Neb.)  744. 

COMMON  SCHOOLS. 

See  "Schoob  and  School  Districts,"  |  1.  See  "Sales,"  t  S. 

*Polat  aiuaotated.    8e«  ■yllaliiu. 


COMPENSATION. 

For  property  taken  for  public  use,  see  "Bkni- 
nent  Domain,"  {  1. 

Of  pturUeulctr  ela»*«t  of  ofHeen  or  other  perion*. 

See  "Brokers,"  M  2,  3;  "Blxecutors  and  Admin- 
istrators," {  7. 

Agent,  see  "Principal  and  Agent,"  S  2. 

Attorney  appointed  to  assist  county  attorney 
see  "District  and  Prosecuting  Attorneys." 

Corporate  officers,  see  "Corporations,"  |  4. 

County  officers,  see  "Counties,"  t  2. 

Servant,  see  "Master  and  Servant,"  I  Z, 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  t  8. 
Of  evidence  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"'{  8. 
Of  experts  as  witnesses,  see  "Evidence,"  |  10. 
Of  juror,  see  "Jury,"  I  2. 
Of  witnesses  in  generu,  see  "Witnesses,"  {  1. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  S  1. 
In  criminal  prosecution,  see  "Criminal  Law," 
12. 

COMPOSITIONS   WITH    CREDITORS. 

See  "Compromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment" 

Evidence  heli  insufficient  to  show  settlement 
tor  damages  for  condemnation  of  land. — Mason 
V.  Iowa  Cent  Ry.  Co.  (Iowa)  1. 

A  contract  of  settlement  heli  a  valid  defense 
to  an  action  on  an  injunction  bond.— Weier- 
hauser  v.  Cole  (Iowa)  801. 

In  an  action  for  money  nnder  contract,  an 
instruction  that  an  agreement  between  the 
parties  as  to  the  terms  of  the  contract  was 
binding,  but  that  concessions  made  in  an  at- 
tempt to  compromise  were  not  binding,  held  cor- 
rect.—Rikerd  Lumber  Co.  v.  Charles  Hoerts  U 
Son  (Mich.)  064. 

*In  an  action  for  the  fraudulent  conversion  of 
corporate  funds  evidence  of  a  settlement  Aeld 
not  admissible  where  not  pleaded. — Petersen  v. 
Elholm  (Wis.)  76. 

COMPUTATION. 


Of  period  of  limitation, 
tiona,"  I  2. 


"Limitation  of  Ae- 


EfTect   on   limitation, 
Uons,"  (  2. 


CONCEALMENT. 

"Limitation  of  Ac- 


CONCLUSION. 

In  pleading,  see  "Pleading,"  t  L   * 
Of  witness,  see  "Evidence,"  |  10.   ' 

CONDEMNATION. 

Taking  property  for  public  oae,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 
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CONDITIONS. 

Conditional  deliverj  of  check,  see  "Ebctowb." 

In  eontractt  and  oonveyonoe*. 
See  "DeedB."  |  2;  "Sale^"  «  6,  a 

Preoeieni  to  aotUnu  or  other  proceedingt. 

See  "Oancellation  of  Instrumenta,"  {  1 ;  "Cred- 
itow'  Suit" 

AffectinK  limitations,  aee  "Limitation  of  Ac- 
tions," (  2. 

For  breach  of  warranty,  see  "Sales,"  f  T. 

Rescission  of  sale,  see  "Sales,"  (  2. 

Rescission  of  sale  of  realty,  see  "Vendor  and 
Purchaser,"  {  2. 

To  confirm  or  try  tax  titles,  see  "Taxation,"  8  9. 

To  recover  amount  of  notes  affected  by  fraud, 
see  "Fraud,"  |  2. 

To  recover  goods  sold,  see  "Sales,"  |  7> 

CONFERENCE. 

Of  religious  sodetles,  see  "Reli(loua  Societies." 

CONFESSION. 

Admissibility  In  evidence,  see  "Orimlnal  Law," 
IS. 

CONFIDENTIAL  RELATIONS. 

Dlsdoaure  of  communications,  see  "Witneases," 

CONFIRMATION. 

Of  judicial  sale,  see  "Judicial  Sales." 
Of  tax  tiUe,  see  "TaxaUon,"  {  9. 

CONFLICT  OF  LAWS. 

See  "Assignments  For  Benefit  of  Creditors," 
I  1. 

Presumption  u  to  laws  of  other  states,  see  "Evi- 
dence,^' I  2, 

CONNECTING  CARRIERS. 

Se«  "Carriers,"  |  2. 


CONSENT. 

of  church,  froi 
religious  societies,  see  "Religious  Societies." 


To  withdrawal  of  church,  from  conference  of 
"Rel 


CONSIDERATION. 

Affecting  right  of  specific  performance  of  con- 
tract, see  "Specific  Performance,"  {  1. 
Of  contract  in  general,  see  "Contracts,"  |  1. 

Of  particular  clatie*  of  eontractt. 

See  "Bills  and  Notes,"  ({  1,  4;  "Fraudulent 
Conveyances,"  8  !• 

Contract  to  make  will,  see  "Wills,"  8  2. 

Deed  affecting  right  to  reformation,  see  "Refor- 
mation of  Instruments,"  |  1. 

CONSOLIDATION. 

Of  ooriiorations,  see  "Corporations,"  |  6. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, seo  "Criminal  Law,"  8  3. 


I    1.    Criaabud  rvavemalUUtr. 

•An  Indictment  for  conspiracy  mmt  diow 
that  tlie  object  of  the  oonspinu?  was  criminal, 
or  if  not,  that  the  means  employed  to  accom- 
plish the  object  were  criminaL—State  t.  ^m 
(Iowa)  119. 

*An  indictment  for  conspiracy  chaxsing  tke 
acquisition  of  certain  real  estate  by  faJae  pre- 
tenses A«l<l  defective  for  failure  to  allege  the 
unlawful  means  by  which  the  oonspiimcy  wai 
effected.— State  t.  Eno  (Iowa)  119i. 

CONSTABLES. 

See  "Shoiffs  and  CcMistablea." 

CONSTITUTIONAL  LAW. 

Provitiont  relatinff  to  partitmiar  tuhjeet*. 
See  "Courts,"  |  2;  "Drains,"  i  1:  "Blectjom- ; 

"Jury,"   f   1;    "Phyaicians   and    Snrseons"; 

"Taxation,"  §  1. 
Special  or  local  laws,  see  "Statutes,"  8  2. 
Subjects  and  titles  of  sUtutes,  see  "Statutes.' 

IS. 

I  1,  Oonstraotloii,  operatloa,  mmA  e»« 
foTeemeat  of  eoaatltmtlmuil  pr«- 
▼Isleaka. 

•Constitutional  provisions  for  the  benefit  of 
persons  accused  may  be  waive<L  and  a  convic- 
tion based  on  such  waiver  will  be  valid  if  it  is 
pronounced  by  a  court  having  jurisdiction  and 
duly  constituted  to  try  the  case.— Bnaae  t.  Bart 
(Iowa)  920. 

I   S.    Distribution  of  goremmental  p««r- 

era  and  fnnetlona. 

The  legislative  power  held  not  delegated  by 
Act  No.  272,  p.  418,  Pub.  Acts  1906.— McCaU  v. 
Calhoun  Circuit  Judge  (Mich.)  001. 

The  power  delegated  to  the  voting  machine 
commission  created  by  Laws  1906,  p.  4O0,  e: 
267,  to  determine  the  efficiency  of  the  roting 
machine  thereby  authorized,  is  neither  legisla- 
tive nor  judicial,  but  administrative  in  charac- 
ter.—BlweU  T.  Comstock  (Minn.)  69a 

•The  Legislature  may  delegate  the  power 
to  determine  some  fact  on  which  a  statute 
makes  its  own  action. — BUwell  t.  Comstock 
(Minn.)  698. 

6  3.  Betrospeotire  and  en  poat  faoto 
la'ws. 

•Laws  1905,  p.  726,  c.  422,  providing  for  the 
revocation  of  a  physician's  license  for  fraud 
held  not  an  ex  post  facto  law.— Stat«  t.  Scbaef- 
fer  (Wis.)  522. 

I  4.    Eqnal  protection  of  Inwa. 

Code,  tit  21,  c  9,  I  4316,  providing  for  pro- 
ceedings in  name  of  state  against  person  unlaw- 
fully exercising  franchise  is  not  unconstitution- 
al as  denying  defendant  the  eqnal  protection  of 
the  law.— State  v.  Des  Moines  City  Ry.  (Iowa) 
867;    Same  v.  Intenirban  Ry.  Co.,  Id. 

The  right  of  a  tax-oale  purchaser  at  a  sale 
in  1896  to  a  lien  for  taxes  paid,  guarantied 
to  him  by  Rev.  Codes  1896,  8  12"^,  was  a 
right  which  could  not  be  impaired  by  subse- 
quent legislation.— Beggs  t.  Paine  (N.  D.)  322. 

I  5.    Dne  process  of  law. 

♦Code,  tit  21,  c.  9,  8  4316,  providing  for  pro- 
ceedings in  name  of  state  against  person  unlav^ 
fully  exercising  franchise  is  not  unconstitn- 
tlonal  as  depriving  defendant  of  dne  process  of 
law.— State  v.  Des  Moines  City  Ry.  (Iowa)  867: 
Same  v.  Interurban  Ry.  Co.,  Id. 

•Laws  1897,  p.  294,  No.  229,  providing  for 
six  months'  grace  to  tiie  Miginal  owner  of 
lands  sold  to  the  state  for  taxes  and  oonveysd 
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to  prlrate  parties,  was  not  unconstitational  as 
an  infringement  of  private  property  rights. — 
Reed  y.  Auditor  General  (Mich.)  276. 

'Publication  of  summons  in  actions  to  quiet 
title  as  prescribed  by  Laws  1901,  p.  9,  c.  6, 
held  as  to  adyerse  claimants  not  specificaUy 
named  in  the  sunmiions  not  due  process  of  law, 
where  there  was  no  description  of  the  land 
inTolyed.— Fenton  y.  Minnesota  Title  Ins.  &, 
Trust  Co.  (N.  D.)  363. 

CONSTRUCTIVE  FRAUD. 

See  "Fraud,"  {  2. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  {  1. 

CONTAGIOUS  DISEASES. 

Of  animals,  see  "Animals." 

CONTEMPT. 

f    1.    Fiinlsltmeat. 

*nnder  Rey.  8t  1898,  f  8490,  counsel  fees  In- 
curred in  a  proceeding  to  adjudge  one  guilty 
of  contempt  held  properly  taxed  against  him.— 
My  Lanndry  Oo.  y.  Schmeling  (Wis.)  540. 

The  error  in  a  Judgment  adjudging  one  guilty 
of  contempt  held  not  prejudicial. — My  Laundry 
Co.  y.  Schmeling  (Wis.)  540. 

•The  words  "actual  loss"  in  Rey.  St.  1898,  { 
&490,  relating  to  the  court  requiring  one  ad- 
jludged  guilty  of  contempt  to  indemnify  a  party 
injured  hereby,  held  to  mean  loss  supporting 
an  action.— My  Laundry  Co.  ▼.  Schmeling  (Wis.) 

04v. 

*Rey.  St  1898,  f  3490,  relating  to  judgments 
against  one  adjudged  guilty  of  contempt,  held  to 
require  that  the  expenses  and  costs  incurred  in 
the  proceedings  shall  go  to  the  party  incurring 
them.— My   Laundry   Co.   y.   Bcnmeling   (Wis.) 

CONTEST. 

Of  election,  see  "Blections,"  |  4. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
''Frauds,  Statute  of." 

Amendment  of  pleading  in  action  on,  see  "Plead- 
ing," i  5. 

Application  of  limitations  to  actions  on,  see 
'•Limitation  of  Actions,"  i  1. 

Assignment,  see  "Assignments." 

Best  and  secondary  evidence  in  action  on,  see 
"Evidence,"  i  4. 

Cancellation,  see  "Cancellation  of  Instruments." 

Discovery  in  action  on,  see  "Discovery,"  {  1. 

I/iquidated  damages  or  penalties,  see  "Damages," 
(2. 

Measure  of  damages  for  breach,  see  "Damages," 
i  3. 

Mitigation  of  damages  for  breach,  see  "Dam- 
ages," t  1. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  customs  or  usages,  see 
^'Customs  and  Usages." 

Operation  and  effect  of  gaming  laws,  see  "6am- 
Kg."  S  1. 

Parol  or  extrinsic  evidence,  see  "Bvidence,"  {  0. 

Reformation,  see  "Reformation  of  Instruments." 

Restraining  performance  or  breach,  see  "In- 
junction/' fa 


Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see    Subrogation." 

Contraeti  of  particular  tiatiei  of  perton*. 

See  "Carriers,"  {  8;  "Corporations,"  {  5; 
"Husband  and  Wife,"  H  1,  2 ;  "Insane  Per- 
sons," I  2 ;  "Master  and  Servant" ;  "Schools 
and  School  Districts,"  {  1 ;   "Towns,"  tS  1.  2. 

Heirs,  see  "Descent  and  Distribution,"  |  1, 

Contraci*  relating  to  particular  tuhject*. 
See  "Interest";    "Patents,"  {  1. 
Distribution  of  decedent's  estate,  see  "Descent 

and  Distribution,"  §  1. 
Ground  for  mechanics'  liens,  see  "Mechanics' 

Liens,"  S  1. 
Making  bequest  or  devise,  see  "Wills,"  {  2. 
Transportation  of  passengers,   see  "Carriers," 

»  8. 

Partioular  elatte*  of  eaprett  contraeti. 
See   "Bills   and   Notes";    "Covenants";     "In- 
demnity" ;  "Insurance" ;  "Joint  Adventures" ; 
"Partnership"  ;     "Sales" ;     "Subscriptions" ; 
"Vendor  and  Purchaser." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Servant." 
Lease    of   railroad    right    of    way,    see   "Rail- 
roads," S  1. 
Leases,  see  "Landlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance,"  {  8. 
Stipulations   in  actions,   see   "Stipulations." 
Suretyship,  see  "Principal  and  Surety." 

Particular  cla««e«  of  implied  contracte. 
See  "Contribution";    "Money  Lent";    "Money 
Received." 

Particular  mode*  of  diteharging  contract§. 
See    "Compromise    and    Settlement";     "Pay- 
ment." 

(   1.    Beqaisltos  aad  Talldlty. 

*In  an  action  against  a  telegraph  company  for 
failure  to  promptly  deliver  a  message,  hdd 
questions  for  the  jury  whether  the  acceptance 
by  telegram  of  an  offer  to  exchange  land  was 
in  time,  and  whether  defendant  was  negligent 
in  transmitting  the  message.— Lucas  v.  West- 
ern Union  Telegraph  <3o.  (Iowa)  191. 

*A  contract  not  to  re-engage  in  business  in 
a  certain  locality,  if  reasonable  and  based  on 
a  sufficient  consideration,  is  valid. — Jayne  & 
Keve  Bros.  Lumber  Co.  v.  Turner  &  Son  (Io- 
wa) 807. 

*A  contract  procured  by  fraud  is  voidable,  and 
not  void.— Richards  v.  School  Tp.  of  Jackson, 
Calhoun  County  (Iowa)   1093. 

♦The  doing  of  that  which  the  creditor  of  a  cor- 
poration is  required  to  do  by  law  before  he  can 
maintain  an  action  against  the  stockholders,  is 
not  a  sufficient  consideration  to  support  a  prom- 
ise.—In  re  LehnhoflPs  Estate  (Neb.)  164;  First 
Nat.  Bank  v.  LebnhofiTs  Estate,  Id. 

A  promise  in  consideration  of  an  agreement 
to  refrain  from  resisting  the  probate  of  a  will 
held  not  void  as  against  public  policy. — Gro- 
chowski  y.  Grochowski  (Neb.)  742. 

A  promise  in  consideration  of  an  agreement 
to  refrain  from  resisting  the  probate  of  a  will 
is  enforceable  as  based  on  a  sufficient  considera- 
tion.— Grochowski  v.  Grochowski  (Neb.)  742. 

An  agency  agreement  purporting  to  be  between 
an  insurance  company  and  an  agent  containing 
a  provision  that  such  agent  and  third  persons 
were  to  pay  renewals  accruing  under  the  con- 
tract, held  not  to  require  the  signature  of  such 
third  persons  to  make  it  binding. — Security 
Trust  &  Life  Ins.  Co.  v.  Ellsworth  (Wis.)  126. 
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*PubUc  policy  permits  one  selling  his  business 
to  enter  into  a  restrictive  agreement  in  aid  of 
the  business,  provided  the  restrictions  are  not 
unreasonable.— My  Laundry  Co.  v.  Schmeling 
(Wis.)  640. 

*The  contract  of  one  selling  his  interest  in  the 
laundry  business  binding  him  not  to  engage  in  a 
similar  business  for  a  specified  period  held  valid. 
— My  Laundry  Co.  v.  Scbmeling  (Wis.)  540. 

An  agreement  by  a  seller  of  his  business  not 
to  engage  in  similar  business  held  supported  by 
a  valid  consideration. — My  Laundry  Co.  v. 
Schmeling  (Wis.)  640. 

'Defendant  held  not  liable  to  artist  for 
second  portrait  from  photographs  furnished  to 
aid  in  painting  the  first  portrait,  though  receiv- 
ing and  refusing  to  return  it— King  v.  SherifEs 
(Wis.)  666. 

t  2.    Oonstvnetloii  mnA  operation. 

A  petition  held  to  show  no  breach  of  a  eon- 
tract — Dockstader  v.  Toong  Men's  Christian 
Ass'n  of  Des  Moines  (Iowa)  906. 

Facts  held  to  constitute  breach  of  contract. — 
Dockstader  v.  Young  Men's  Christian  Ass'n  of 
Des  Moines  (Iowa)  806. 

A  contract  construed  to  give  ri^ht  of  action.— 
Dockstader  v.  Young  Men  s  Christian  Ass'n  of 
Des  Moines  (Iowa)  906. 

Plaintiff  held  to  have  tendered  return  of  stock 
in  time  under  agreement  of  defendant  to  receive 
it— Edmonds  v.  Evarts  (Mich.)  S44. 

One's  agreement  not  to  engage  in  the  selling 
of  certain  articles  held  breached  by  his  engaging 
in  the  business  of  selling  some  of  the  articles; 
"and"  being  construed  as  "or." — Geiger  v.  Caw- 
ley  (Mich.)  1064. 

*A  contract  for  support  of  a  relative  held  to 
entitie  her  to  support,  wherever  she  chose  to 
reside,  and  did  not  require  such  support  to  t>e 
furnished  solely  at  the  expense  of  the  party  with 
whom  she  did  reside. — Payne  v.  Payne  (Wis.) 
105. 

*A  mortgage  to  an  insurance  company  and 
agency  contracts  executed  and  dellveied  at 
the  same  time  and  relating  to  the  same  sub- 
ject-matter, must  be  considered  together  as  one 
instrument— Security  Trust  &  Life  Ins.  Co.  t. 
Ellsworth  (Wis.)  125. 

I   3.    MocUfleatlon  and  nercer. 

•Owner  held  not  liable  for  cost  of  certain 
changes  in  the  construction  of  building  under 
condition  of  building  contract  relating  to  "al- 
terations."—Chicago  Lumber  &  (3oal  Co.  v.  Gar- 
mer  (Iowa)  780. 

*A  parol  promise  by  the  vendor  in  a  land 
contract  to  extend  the  time  for  a  payment,  held 
invalid.— Bartiett  v.  Smith  (Mich.)  260. 

An  agency  agreement  with  an  insurance  com- 
pany subsequently  executed,  but  delivered  at 
the  same  time  as  a  previous  agency  agreement 
held  not  to  supersede  the  previous  one. — Secur- 
1^  Trust  &  Life  Ins.  Co.  v.  Ellsworth  (Wis.) 

§  4.    Beselsslon  and  nimndonment. 

'Though  a  contract  reserves  the  right  of 
rescission  when  one  of  the  parties  becomes  dis- 
satisfied, he  must  ordinarily  have  reasonable 
grounds  for  dissatisfaction. — Olark  v.  Kelly 
(Iowa)  292. 

*An  executed  contract  may  be  avoided  on 
the  ground  that  a  party  thereto  was  incapable 
of  contracting,  where  the  other  party  may  be 
placed  in  statu  quo. — Swartwood  v.  Chance 
(Iowa)  297. 


i   5.    Pevformnnae  or  brcBeli. 

Facts  htH4  insnflSdent  to  constitnte  a  brea<4 
of  a  contract  by  the  sellers  of  a  lumber  bosinesa. 
not  to  re-enga^  in  the  same  business  in  tbc 
same  place  while  the  buyer  oontinaed  to  op»^ 
ate  the  business  and  plant— Jayne  A  Kev 
Bros.  Lumber  Co.  v.  Turner  &  Son  (Iowa)  Sifi. 

In  an  action  by  a  real  estate  agent  nnploy)^ 
by  person  contracting  to  purchasie  land,  plain- 
tiff held  entiUed  to  recover  commissions  agrc^ 
to  by  the  vendor  on  completion  of  sale. — Eells 
Bros.  V.  Parsons  (Iowa)  109a 

•One's  contract  not  to  carry  on  a  business 
held  breached  by  his  carrying  it  on  as  trustee.— 
Geiger  v.  Cawley  (Mich.)  lOBi. 

One  who  had  been  granted  permission  by  tb? 
tenants  of  a  building  to  erect  a  bootblackin; 
stand  alongside  the  building  held,  on  l>eiuz 
forced  to  remove,  not  entitiM  to  recover  dam- 
ages from  the  tenants.— Speliopouios  t.  Schick 
(Wis.)  668. 

•Plaintiirs  refusal  to  perform  his  part  of  a 
contract  for  the  sale  of  mining  stock  held  an 
anticipatory  breach  Justifying  defendant  in 
treating  the  contract  as  terminated.— Davidor  v. 
Bradford  (Wis.)  676. 

I  6.     Actions  for  br«ao1i. 

*A  petition  held  to  show  no  ground  of  action 
under  a  contract. — Dockstader  v.  Young  Men'« 
Christian  Ass'n  of  Des  Moines  (Iowa)  906. 

•In  an  action  on  an  express  contract,  defend- 
ant may  show,  under  a  general  denial,  that  the 
contract  differed  from  that  pleaded,  or  that  nn 
contract  was  made. — Sorensen  t.  Townsend 
(Neb.)  749. 

•Where  a  contract  for  support  sued  on  was 
not  in  dispute  under  the  evidence,  its  construc- 
tion was  for  the  court— Payne  v.  Payne  (Wis.) 
106. 

In  an  action  to  recover  damages  for  breach 
of  an  agreement  permitting  plaintiff  to  erect 
a  bootblacking  stand  alongside  of  a  building  o: 
which  defendants  were  tenants,  held  error  t'l 
admit  in  evidence  a  written  permit  from  th° 
mayor  of  the  dty. — Speliopouios  t.  Schick 
(Wis.)  668. 

CONTRADICTION. 

Of  witness,  see  "Witnesses." 

CONTRIBUTION. 

Promises  to  contribute,  see  "Subscriptions." 

•Where  plaintiff  and  defendants  were  Jointiy 
liable  for  the  support  of  C,  and  plaintiff  for 
more  than  six  years  before  the  commencement  of 
the  action,  discharged  the  obligation  alone,  he 
was  entitled  to  recover  contribution  from  de- 
fendants.— Payne  v.  Payne  (Wis.)  103. 

In  an  action  for  contribution  between  persons 
jointiy  liable  on  a  contract  for  support  cert  in 
evidence  held  relevant — Payne  ▼.  Fcmie  (Wis.) 
106. 

Where  a  mortgage  was  given  to  secure  a  con- 
tract for  support  and  was  assnmed  by  the  pur- 
chaser on  a  sale  of  the  land,  such  porchaspr 
was  not  a  necessary  party  to  a  suit  for  con- 
tribution as  between  the  persons  jointly  liable 
on  such  contract — Payne  v.  Payne  (Wis.)  10.\ 

•Where  plaintiff,  his  wife,  and  defendants 
were  jointiy  liable  for  the  support  of  C.,  plain- 
tiff's wife  held  not  a  necessary  party  to  an  ac- 
tion by  plaintiff  to  recover  contribution. — Payne 
V.  Payne  (Wis.)  105. 


•Point  annotated.    Bee  syllabus. 
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CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  SS  2,  a 

Of  owner  of  animals,  injured  by  operation  of 


railroad,  see  "Railroads,"  t  6. 
>f  person  Injured  by  defect  in 
nlcipal  Corporatiwig,"  §  8. 


Of  person  Injured  by  defect  in  street,  see  "Ma- 


Of  Derson  injured  by  operation  of  railroad,  see 
"Railroads,^'  {>  2-4. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  |  1. 

Of  servant,  see  "Master  and  Servant,"  |(  9, 
11-14. 

CONVENTION. 

For  nomination  of  candidates  for  office,  see 
"Elections,"  {  1. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  bar  of  dower,  see  "Dower,"  {  2. 
In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  i  1. 

Oonvetianoea  iy  or  to  particular  claiiet  of 
perioni. 
See  "Hnsband  and  Wife,"  (  1. 

Conveyance*  of  particular  tpeoiet  of,  or  eltatea 

or  interegtt  in,  property. 
See  "Homestead,"  {  2. 
Mortgaged  property,  see  "Mortgages,"  |  8. 

Particular  olaitet  of  eonvevances. 
See  "Assignments" J    "Assignments  for  Benefit 
of  Creditors" ;  "Deeds" ;  ^'Mortgages." 

CORPORATIONS. 

Admissions  by  corporate  officer,  see  "Evidence," 
t  5- 

Application  of  limitaticHas  to  actions  by  or 
against,  see  "Liimitation  of  Actions,"  {  1. 

Breach  of  contract  in  general,  for  sale  of  cor- 
porate slock,  see  "Contracts,"  (  B. 

Measure  of  damages  for  conversion  of  cor- 
porate stock,  see  'Damages,"  {  3. 

Pledge  of  corporate  stock,  see  "Pledges." 

Quo  warranto,  see  "Quo  Warranto. 

Subject  to  garnishment,  see  "Garnishment,"  {  2. 

Title  of  property  as  between  c(Mi;)oration  and  its 
officer,  see  "Property." 

ParUoular  ciattet  of  corporation*. 

See  "Beneficial  Associations" ;  "Colleges  and 
Universitiea" ;  "Municipal  Corporations" ; 
"Railroads";  "Religions  Societies'^';  "Street 
Railroads";     "Telegraphs    and    Telephones." 

Banks,  see  "Banks  and  Banking,"  I  1. 

Insurance  comjMuiies,   see   "Insurance." 

f    1.    Oorporate  ezistenoe  and  franoUse. 

*A  subscriber  for  stock  held  not  entitled  to 
defend  an  action  on  his  subscription  on  the 
ground  that  plaintiff  was  not  legally  incorpo- 
rated.— ^Farmers'  Mnt.  Telephone  Oo.  v.  Howell 
(Iowa)  294. 

S   2.    0*ptt«l,   stook,  and   dividends. 

*The  rtue  that  a  tender  mnst  be  kept  good 
by  having  the  money  or  property  tendered  in 
court  held  not  applicable  to  certificates  of 
stock.— Farmers'  Mat  Telephone  Co.  ▼.  Howell 
<Iowa)  294. 


'Point  annotated.    See  ajrllalins. 


•A  purchaser  of  corporate  stock  held  entitled 
to  a  rescission  for  false  statements  as  to  the 
organization  of  the  corporation  (Code,  §§  1613, 
1614,  1616).— Maine  v.  Midland  Investment  Co. 
(Iowa)  SOL 

In  a  Buit  by  the  purchaser  of  oorporate  stock 
from  a  ooriraration  for  rescission  because  of 
false  statements  of  the  corporation's  secretary, 
whereby  he  was  induced  to  purchase  the  stock, 
evidence  considered,  and  Aeld  insufficient  to  show 
that  plaintiff  was  deceived. — Maine  v.  Midland 
Investment  Co.  (Iowa)  801. 

*A  purchaser  of  corporate  stock  A«I<f  not  es- 
topped from  suing  for  rescission  of  the  contract 
on  the  ground  that  it  was  induced  by  false 
representations.— Maine  v.  Midland  Investment 
Co.  (Iowa)  801. 

In  a  suit  by  the  purchaser  of  cori>orate  stock 
for  rescission  because  of  false  representations 
as  to  the  condition  of  the  corporation,  a  tender 
of  the  stock  prior  to  the  commencement  of  the 
suit  held  not  necessary. — Maine  v.  Midland  In- 
vestment Co.    (Iowa)   801. 

'Plaintiff  helA  entitled  to  rescission  of  a  sale 
of  corporate  stock  induced  by  false  represen- 
tations, irrespective  of  whether  they  were  made 
wittingly  or  unwittinglv. — Maine  r.  Midland  In- 
vestment Co.  (Iowa)  »0l. 

*An  assignee  of  corporate  stock  may  treat  the 
wrongful  refusal  of  the  corporation  to  register 
the  transfer  as  a  conversion^Dooley  v.  Gladi- 
ator Consol.  Gold  Mines  &  Milling  Co.  (Iowa) 
864. 

*Where  the  refusal  of  a  corporation  to  register 
a  transfer  of  stock  constitutes  conversion,  the 
assignee  may  recover  the  fall  value  of  the 
stock  at  the  time  the  demand  was  made  with 
interest  to  the  date  of  trial. — Dooley  v.  Gladia- 
tor Consol.  Gold  Mines  &  Milling  Co.  (Iowa) 
864. 

*A  request  by  an  assignee  of  stock  for  its 
transfer  on  the  corporate  books  and  the  refusal 
thereof  htM  sufficient  to  charge  the  corporation 
with  conversion.— Dooley  v.  Gladiator  Consol. 
Gold  Mines  &  Milling  Co.  (Iowa)  864. 

The  tendering  to  plaintiff,  during  the  trial  of 
an  action  for  converting  stock,  of  the  cerdficates 
he  had  demanded,  was  no  defense  to  the  action. 
— Dooley  y.  Gladiator  Consol.  Gold  Mines  & 
Milling  Co.  (Iowa)  864. 

Under  Comp.  Laws,  {  7057,  a  corporation's 
refusal  to  repurchase  its  own  stock  after  it  had 
become  insolvent,  held  not  a  breach  of  an  option 
contract  given  to  the  buyer  by  which  the  cor- 
poration agreed  to  repurchase  the  stock  within 
two  jrears. — Mclntyre  v.  B.  Bement's  Sons 
(Mich.)  45. 

On  an  issue  as  to  whether  there  had  in  fact 
been  a  sale  of  certain  corporate  stock  as  re- 
ported by  brokers  having  the  same  for  sale, 
evidence  Aeid  sufficient  to  warrant  a  finding 
that  there  was  a  sale.— Smith  v.  Becker  (Wis.) 
181. 

*A  corporate  stock  subscription  contract  held 
never  to  have  become  binding  because  of  a  want 
of  bona  fide  subscribers,  and  was  therefore  not 
a  sufficient  basis  for  notes  given  for  the  sub- 
scription.—Lnetzke  v.  Roberts  (Wis.)  949. 

*A  false  representation  by  the  promoters  of 
a  corporation,  inducing  plaintiffs  to  execute  sub- 
scription notes  held  material,  on  which  plain- 
tiff were  entitled  to  rely. — Luetake  v.  Roberts 
(Wis.)  949. 

*False  representations  by  the  promoters  of  a 
corporation,  made  to  induce  plaintiffs  to  sign 
stock  subscription  notes,  held  to  render  tne 
entire  transaction  voidable  as  between  the  par- 
ties.—Lnetzke  V.  Roberts  (Wis.)  949. 
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i  3.    Memben  and  stooUialden. 

Though  two  persons  owned  all  the  stock  in 
'a.  corporation  one  of  them  in  his  capacity  as 
stockholder  conid  cot  settle  and  discharge  cor- 
porate claims  against  the  other. — Petersen  t. 
Elholm  (Wis.)  76. 

The  securing  of  a  loan  bj  a  corporation 
through  its  manager  for  its  controlling  stock- 
holder held  not  fraudulent  as  against  the  cor- 
poration.—Figge  y.  Bergenthal  (Wis.)  581. 

*A  purchase  of  merchandise  by  a  corporation 
from  its  largest  stockholder  held  not  to  show 
fraud  as  against  the  corporation.— Figge  t.  Ber- 
genthal (Wis.)  581. 

{   4.    OBeers  and  agents. 

*The  secretary  of  a  corporation  held  not  per- 
sonally liable  to  one  induced  to  purchase  cor- 
porate stock  by  his  false  representations. — 
Maine  v.  Midland  Investment  C!o.  (Iowa)  801. 

'Secretary  of  a  corporation  held  personally 
liable  to  one  who  purchased  corporate  stock  re- 
lying on  his  false  representations. — ^Maine  ▼. 
Midland  Investment  Co.   (Iowa)  801. 

*The  inadvertent  use  by  those  controlling  a 
corporation  of  the  corporation  proi>er^  as  pri- 
yate  collateral  held  not  fraudulent,  authori^ng 
an  injunction  restraining  a  future  similar  use 
of  the  property.— Figge  v.  Bergenthal  (Wis.)  581. 

Failiu-e  to  maintain  an  action  under  Rev.  St. 
1888,  IS  3237-3239,  authorizing  proceedings  by 
an  officer  in  case  of  fraud  against  a  corpora- 
tion by  those  in  control,  held  to  render  proper 
a  payment  by  the  corporation  of  attorney's  fees 
incurred.- Figge  ▼.  Bergenthal  (Wis.)  681. 

'Acquiescence  by  a  minority  stockholder  to 
the  salaries  paid  those  in  control  held  to  estop 
him  from  maintaining  an  action  on  behalf  of 
the  corporation  for  their  icUuction. — Figge  t. 
Bergenthal  (Wis.)  581. 

'Fraud  on  the  part  of  those  in  control  of  a 
corporation  held  necessary  to  authorize  the  re- 
duction of  a  stock  of  merchandise  carried  by  it. 
—Figge  V.  Bergenthal  (Wis.)  681. 

'A  itersonal  claim  of  a  minority  stockholder 
held  not  determinable  in  an  action  brought  un- 
der Rev.  St  1898,  {{  3237-3239,  for  fraud 
against  the  corporation  by  those  in  control. — 
Figge  T.  Bergenthal  (Wis.)  581. 

'The  courts  cannot,  in  the  absence  of  fraud, 
and  contrary  to  the  wishes  of  a  majorib^  of 
directors  and  stockholders,  regulate  the  affairs 
of  a  corporation  acting  within  the  scope  of  its 
powers,— Figge  v.  Bergenthal  (Wis.)  581. 

f  5.    OoTporat*  voir«ra  and  UaUUtles. 

'A  corporation  held  not  liable  for  statement 
of  one  of  its  directors.— Dockstader  v.  Young 
Men's  Christian  Ass'n  of  Des  Moines  (Iowa) 
906. 

The  venue  of  an  action  on  a  contract  against 
a  corporation,  under  Ciode,  i  35(X),  may  be  where 
secretary  has  office  and  negotiates  contract. — 
Thistle  Coal  Co.  v.  Rex  Coal  &  Mining  Ck>. 
(Iowa)  1094. 

A  contract  of  employment  construed,  and  held 
not  to  make  a  party  succeeding  to  its  rights 
liable  for  transactions  had  with  its  predecessor. 
—Stone  V.  Fox  Mach.  Co.  (Mich.)  659. 

'A  corporation  was  not  liable  for  services 
performed  prior  to  its  organization,  where  the 
employment  was  not  afterwards  ratified. — 
Wright  T.  St  Louis  Sugar  Co.  (Mich.)  1062. 

Under  Comp.  Laws  1887,  i  8574,  making  void 
the  contracts  of  a  corporation  which  has  not 
paid  a  franchise  fee  to  the  state,  a  corporation 
held  not  estopped  to  assert  the  invalidity  of  a 
contract  made  with  its  general  attorney  before 


Its  incorporation.— Wright  t.  St.  Lonis  Sngai 
Co.  (Mich.)  1062. 

'The  acquiescence  of  a  oorpoiation  in,  and 
its  acceptance  of,  the  benefits  of  an  onaatliotixed 
settlement  of  corporate  claims  held  binding  as 
it— Petersen  t.  Elholm  (Wis.)  76. 

The  knowledge  of  an  execatiya  ofiScer  of  ■ 
corporation  of  an  unauthorised  aettlement  ol 
corporate  claims  held  the  Imowledge  of  tb»  eor- 
poration.— Petersen  y.  Elholm  (Wia.)  7& 

I   6.    Oonsolldatlon. 

•A  transfer  of  property  from  an  old  oompany 
to  a  new  one  and  tlie  issoance  of  the  new  comr 
pitny's  stock  held  to  oonstitate  a  oonaoUdati<m 
rendering  the  new  company  liable  for  a  Judg- 
ment a^inst  the  old.— Howell  y.  T^inaing  t 
Suburban  Traction  C!a  (Mich.)  846. 

8   7.   Dlasolntlen  and  f orfeltme  at  f»aa« 
ohlso. 

'Publication  of  notice  under  Comp.  Laws,  c. 
300,  in  relation  to  the  voluntary  disaolotioD  of 
corporations,  held  insufficient— Taft  t.  Chapel 
(Mich.)  44. 

Under  Rev.  Laws  1905,  i  3175,  which  proyidet 
for  the  dissolution  of  a  corporation  the  petiti(»i 
may  be  made  by  a  majority  of  the  membeca  of 
a  nonstock  corporation,  or  by  the  holders  of  a 
majority  of  the  stock  of  a  stock  corporation.— 
In  re  North  American  Coal  &  Mining  Ca 
(Minn.)  1116;  Byer  v.  Woolpert  Id. 

In  proceedings  for  the  dissolution  of  a  car- 
poration  under  Rev.  Laws  1906,  I  3175,  tlie 
petition  must  be  made  by  the  owner  or  owners 
of  a  majority  of  the  stock  which  has  l>eeB 
regularly  issued,  and  not  adjudged  invalid  in 
proper  proceedings. — ^In  re  North  American 
Coal  &  Mining  C!o.  (Minn.)  1116;  Byer  v. 
Woolpert,  Id. 

A  private  business  corporation  cannot  sur- 
render its  charter  and  effect  a  dissolution  with- 
out the  consent  of  the  state. — In  re  North  Ameri- 
can Coal  &  Mining  Co.  (Minn.)  1116;  Byer  y. 
Woolpert,  Id. 

CORPSE. 

Elements  of  damages  for  disfiguration  of,  see 
"Damages,"  <  1. 

CORRECTION. 

Of  irregnlarities  and  errors  at  trial,  see  "Crimi- 
nal Law,"  I  12 ;   "Trial,"  {  15. 

Of  Judgment  see  "Judgment,"  {  4. 

Of  record  on  appeal  or  writ  of  error,  aee  "Ap- 
peal and  Error,"  {  IOl 

CORRESPONDENCE. 

contracts  by  correspondence,  see  "Sales,"  S  1. 

CORROBORATION. 

Of  testimony  of  female  in  prosecution  for  rape, 
see  "Rape,"  (  1. 

Of  testimony  of  female  in  prosecution  for  se- 
duction, see  "Seduction,"  g  1. 

COSTS. 

Delay  in  filing  cost  bond  as  gronnd  for  dis- 
missal, see  "Dismissal  and  Nonsuit"  !  1- 

Harmless  error  in  award  of  costs,  see  "Appeal 
and  Error,"  {  19. 

Review  of  discretiim  of  court  as  to,  see  "Appeal 
and  Error,"  i  17. 


'Point  annotated.    Be*  sjUabuk 
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In  parHoitlar  aetiom  or  proceeding*. 

Contempt  proceedings,  lee  "Contempt,"  |  1. 

For  damages  for  injuries  to  property  in  ex- 
ercise of  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  {  8. 

To  restrain  liquor  nuisance,  eee  "Intoxicating 
liiqnorB,"  S  4. 

I    1.   Hatnxe,    (nnutda.     and    extent    of 
rlcht  In  seneraL 

*Oonrt  of  equity  as  an  incident  to  its  general 
Jarisdiction  and  independent  of  Comp.  Laws,  { 
91)92,  held  anttiorized  to  reqnire  a  complainant 
to  give  security  for  coats. — Goodenough  t.  Bur- 
ton (Mich.)  B2. 

I  8.    Feraoaa  entitled. 

•Where  grantor's  sole  heir  was  a  party  de- 
fendant in  ejectment,  after  the  grantor's  death 
pendente  lite,  and  anccessfully  defended  by  a 
separate  attorney,  a  fnll  bill  of  costs  less  items 
common  to  the  issnea  of  both  defendants,  held 
properly  allowed  her.— W^ge  v.  Madler  (Wis.) 

I   3.    Pevaoaa,  property,  and  fnnda  liable. 

Wh<re  a  connb'  and  a  road  supervisor  were 
Jotaied  in  a  highway  location  proceeding  as 
nominal  parties  only,  it  was  proper  to  appor- 
tion the  costs  between  the  actual  narties  in 
interest,  as  authorized  by  Code,  {  4238.— Knight 
T.  Acton  (Iowa)  1089. 

I   4.     Seoarlty  for  payment. 

'Where  an  application  for  secnrity  for  costs 
is  filed  with  or  soon  after  the  answer  is  filed,  it 
is  within  the  discretion  of  the  Judge  to  determine 
wtiether  it  should  be  denied  for  laches. — Good- 
enough  T.  Burton  (Mich.)   62. 

*It  was  proper  to  dismiss  a  bill  for  complain- 
ant's failure  to  comply  with  an  order  requiring 
her  to  give  security  for  costs  after  a  reasonable 
opi>ortunity  had  been  given.— Goodenough  v. 
Burton  (Mich.)  62. 

*Where  plaintiff  is  in  coart  when  a  motion 
by  defendant  to  compel  her  to  furnish  a  surety 
for  costs  within  a  time  fixed  by  the  court  is 
granted,  and  the  order  is  not  complied  with,  it 
is  not  error  to  dismiss  the  action  without 
further  notice. — Oranmer  v.  Dinsmore  (N.  D.) 
817. 

i  5.     On   appeal   or   error,   and   on  new 
trial   or   motion  tnerefor. 

On  appeal  from  an  order  refusing  to  tax 
attorney's  tees  to  a  successful  plaintiff,  in  a 

groceeding  to  enjoin  a  liquor  nuisance,  the 
upreme  Court  was  without  authority  on  re- 
versal to  tax  an  attorney's  fee  for  services  on 
appeaL— Plank  v.  Hertha   (Iowa)   732. 

*0n  a  second  trial,  prevailing  party  held  en- 
titled to  $26  attorneys  fees  for  each  tarial.— Mc- 
Oilvray  v.  Manistee  Circuit  Judge  (Mich.)  862. 

On  the  grant  of  a  new  trial,  the  prevailing 
party  in  the  second  trial  is  entitled  to  only  one 
fee  of  $10  for  proceedings  befoie  notice  of  trial. 
— McOilvray  v.  Manistee  'Circuit  Judge  (Mich.) 
852. 

'Where  the  court,  on  its  own  motion,  erron- 
eonsly  directed  a  verdict  the  adverse  party  was 
entitled  to  costs  on  reversal  on  writ  of  error. — 
Haak  v.  Kellogg  (Mich.)  1068. 

A  Judgment  affirmed  without  costs  under  the 
discretion  given  to  the  Supreme  Court  by  Rev. 
St.  1898,  t  2949.— Hurley  v.  Walter  (Wis.)  668. 

I   0.    In  criminal  proseontlons. 

*On  appeal  in  a  criminal  case  respondent  will 
not  be  allowed  costs  for  unnecessary  reprinting 
of  portloDS  of  the  abstract  in  the  brieL— State 
T.  Bichardson  (N.  D.)  1026. 


I  CO-TENANCY. 

See  "Joint  Tenancy";   "Tenancy  in  Ommon." 


See 


COUNCIL 

"Munidpal  Corporations," 


I  2. 


COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

Audit  of  claims  allowed  by  health  department, 

see  "Health,"  {  1. 
Authority  of  county  treasurer  to  assess  taxes, 

see  "Taxation,"  i  3. 
County  attorneys,  see  "District  and  Prosecuting 

Attorneys." 
County  courts,  see  "Courts,"  {  4. 
Mandamus  to  county  officers,  see  "Mandamus," 

{    1.    Creation,  alteration,  ezlstenee,  and 
political  functions. 

The  right  of  McLean  county  to  exercise  its 
corporate  powers  over  the  territory  added  there- 
to by  Laws  1891  p.  129,  c.  50,  cannot  be  as- 
sailed even  by  a  direct  attack  either  at  the  suit 
of  a  private  person  or  by  the  state. — Ward  v. 
Gradin  (N.  D.)  67. 

I  2.    Ctoromment  and  officers. 

*A  clause  in  the  bond  of  a  deputy  countv 
treasurer  limiting  the  right  of  action  to  sncn 
default  as  shall  be  discovered  during  the  con- 
tinuance of  the  bond  or  within  six  months 
thereafter,  cannot  be  enforced. — United  StaM3 
Fidelity  &  Guaranty  Co.  v.  McLaughlin  (Mob.) 
390. 

*The  law  does  not  specify  there  can  be  no 
more  than  one  day  charged  for  services  per- 
formed by  county  commissioners  in  the  24  hours 
from  one  midnight  to  the  succeeding  midnight. 
—State  V.  Richardson  (N.  D.)  1026. 

Rev.  Code  1906,  {  2618,  fixing  county  com- 
misnoners'  salaries  allowed  no  i>er  diem  to 
county  commissioners  for  time  in  going  to  and 
coming  from  their  regular  session.— State  v. 
Richardson  (N.  D.)  1026. 

It  is  not  necessary  that  an  accusation,  under 
Rev.  Code  1906,  |  9646,  for  the  removal  of 
public  officers  should  contain  all  the  facts  and 
circumstances  surrounding  the  alleged  charge 
and  collection  of  illegal  fees.— State  v.  Richard- 
son Qi.  D.)  1026. 

That  a  county  commissioner  does  not  know 
that  the  charges  he  makes  for  services  are  il- 
legal is  no  excuse  for  making  the  illegal  charge. 
—State  V.  Richardson  (N.  D.)  1026. 

The  order  finding  defendants,  county  commis- 
sioners, guilty  as  charged  and  that  they  be  re- 
moved from  the  office  of  county  commissioners 
held  sufficient  on  which  to  base  a  judgment  of 
removal.— State  v.  Richardson  (N.  D.)  1026. 

I   3.    Fiscal    manaKcment,    pnblle    debt, 
seevrltles,  and  taxation. 

Tax  for  the  payment  of  interest  and  principal 
on  certain  county  bonds  held  properly  levied  up- 
on all  the  taxable  property  in  the  county.— 
Slutts  V.  Dana  (Iowa)  794. 

Innocent  holder  of  county  bonds  held  neces- 
sary party  to  suit  to  restrain  collection  of  taxes 
for  payment  of  bonds  and  interest.— Slutts  v. 
Dana    (Iowa)    794. 

In  an  action  by  the  inhabitants  of  a  certain 
city,  against  the  collecting  officers  of  the  county 
in  which  the  city  was,  to  restrain  the  collec- 
tion of  certain  county  taxes  to  pay  the  prin- 
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cipal  and  interest  on  certain  comity  bonds  is- 
sned  to  pay  bridge  warrants,  which  action  was 
defective  for  want  of  bondholder  as  a  party,  a 
decree  restraining  such  collection  held  not  justi- 
fied by  the  fact  uiat  the  bondholder,  if  a  party,' 
might  have  consented  thereto. — Slutts  t.  Dana 
(Iowa)    794. 

Where  a  county  was  estopped  to  plead  lack 
of  authority  of  its  county  supervisors  to  issue 
certain  bonds  to  take  np  certain  bridge  war- 
rants, for  which  the  people  living  outside  of  a 
certain  city  in  such  county  were  alone  respon- 
sible, such  estoppel  is  upon  the  county  as  a 
whole,  and  hence  extends  to  the  people  living 
in  the  city  not  liable  on  the  bridge  warrants.— 
Slutts  ▼.  Dana   (Iowa)  794. 

COUNTY  BOARD. 

See  "Connties,"  (  2. 

COURTS. 

Construction  and  operation  of  statute  relating 
to,  see  "Stotntes,**^  {  a 

Contempt  of  court,  see  "Contempt." 

Ejection  contests,  see  "Elections,^*  {  4. 

Enactment  and  validity  of  statute  creating 
courts,  see  "Statutes,"  t  1. 

Jurisdiction  of  action  by  or  against  executors 
or  administrators,  see  "Executors  and  Ad- 
ministrators,"   t   7. 

Jurisdiction  of  drainage  proceedings,  see 
"Drains,"  $  1. 

Justices'  courts,  see  "Justices  of  the  Peace." 

Province  of  court  and  jury,  see  "Trial,"  §  7. 

Review  of  decisions,  see  "Appeal  and  Error." 

Right  to  trial  by  jury,  see  "Jury,"  g  1. 

Special  or  local  laws  relating  to,  see  "Stat- 
utes," i  2. 

Subject  and  titles  of  statutes  relating  to,  see 
"statutes "     S 

Trial  by  court  without  jury,  see  "Trial,"  g  14. 

I  1.     Esiabllsluaeitt,     OTgaiilxatloa,    and 
proeednre  In  seneral. 

An  order  designating  time  and  place  of  hold- 
ing terms  of  court  under  Act  No.  272,  p.  418, 
Pub.  Acts  1905,  Keld  valid.  Comp.  Laws  1897, 
i  302.— McCall  v.  Calhoun  Circuit  Judge  (Mich.) 
601. 

{  S>   Covrta  of  limited  or  Inferior  Jurls- 
dlotlon. 

Laws  1901,  p.  664,  c.  397,  taking  away  the 
right  of  appeal  direct  to  the  Supreme  Court 
from  a  municipal  court,  and  substituting  an 
appeal  to  the  district  court,  is  constitutional. — 
Ikhlsten  v.  Anderson  (Minn.)  697. 

The  municipal  court  of  the  city  of  Minneapolis 
has  no  jurisdiction  in  forcible  entry  and  detainer 
proceedings  based  on  a  contract  to  lease  lands, 
part  of  which  were  In  Hennepin  county  and 
part  without  that  county.— Bunker  v.  Hanson 
(Minn.)  827. 

I  3.    Oovrts  of  probate  Jurisdiction. 

When  jurisdiction  in  remedial  cases  is  con- 
ferred by  extraordinary  writs  on  a  court  by  the 
Constitution,  the  jurisdiction  is  limited  to  the 
cases  which  were  determinable,  through  such 
writs,  at  the  time  of  the  adoption  of  the  Con.sti- 
tution. — In  re  Lauritsen  (Minn.)  404. 

i  4.     Oonrts  of  appellate  Jiirlsdletlon. 

On  an  appeal  from  an  erroneous  denial  of  a 
motion  under  Code,  {  5536,  to  dismiss  a  prose- 
cution the  court,  having  no  jurisdiction  of  the 
appeal  under  section  5448,  held  that  it  would 
not  proceed  to  exercise  its  original  jurisdic- 
tion by  habeas  corpus.— State  v.  Sloan  (Iowa) 
190. 


Rev.  St  1905,  t  203,  in  so  far  as  It  attempts 
to  confer  on  the  Supreme  Court  original  jnris- 
diction  in  election  contests,  is  unconstitutional 
as  oonfening  jurisdiction  not  contemplated  by 
Const  art  6,  f  2.— In  re  Lauritsen  (Minn.)  4M. 

Remedial  cases  in  which  the  Legislature  is  au- 
thorized to  confer  orijnnal  jurisdiction  on  the 
Supreme  Court  under  Const  art.  6,  {  2,  defined. 
— In  re  Lauritsen  (Minn.)  404. 

When  the  Constitution  of  Minnesota  w<-<-< 
adopted,  mandamus  bad  become  a  jadidal  writ 
for  the  enforcement  of  clearly  defined  existin.: 
legal  rights  for  which  no  other  adequate  remedy 
existed,  and  it  is  for  this  purpose  only  that  the 
Supreme  Court  was  empowered  to  grant  the 
writ  of  mandamus.— In  re  Lauritsen  (Minn.) 
404. 

An  appeal  lies  from  all  final  orders  or  judg- 
ments of  a  county  court  in  probate  matters  to 
the  district  court.— Weeke  v.  Wortmann  (Neb.) 
608. 

Where  an  original  proceeding  in  the  Supreme 
Court  to  determine  which  of  two  candidates  at 
a  primary  election  was  entitled  to  have  his 
name  printed  on  the  official  ballot  involved  a 
construction  of  a  primary  law  of  interest  to  the 
whole  state,  the  nroceeding  would  be  retained. 
—State  V.  Goff  (Wis.)  628. 

The  original  jurisdiction  of  the  Supreme 
Court  by  the  issuance  of  prerogative  or  quasi 
prerogatiTe  writs  under  Const  art  7,  I  3.  will 
not  be  resorted  to  except  when  the  questions  in 
issue  affect  the  sovereignty  of  the  state,  its 
franchises,  prerogatives,  or  the  libertiea  ox  tiie 
people.— State  v.  Goff  (Wis.)  62a 

COVENANTS. 

Conclusiveness  of  judgment  in  action  on  cove- 
nant, see  "Judgment,"  |l  9. 

To  repair  demised  premisies,  see  "Landlord  and 
Tenant"  i  3. 

I    1.    Perfomtanoa  or  breaob. 

*Grantee  held  not  entitled  to  recover  for  breach 
of  covenant  against  incumbrances,  in  abseoce  of 
evidence  of  validity  of  tax  alleged  to  constitute 
incumbrance.— White  t.  Gibson  (HichJ  1049. 

COVERTURE 

See  "Husband  and  Wife." 

CREDIBILirf. 

Of  witness,  see  "Witnesses,"  g  8. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudo- 
lent  Conveyances" ;  "Marshaling  Assets  and 
Securities.' 

Of  heirs  and  distributees,  see  "Descent  and  Dis- 
tribution," g  1. 

Of  seller,  see  "Sales,"  g  4. 

Remedies  against  surety,  see  "Principal  and 
Surety,"   g  2. 

Subrogation  to  rights  of  creditor,  see  "Sntwo- 
gation." 


CREDITORS'  SUIT. 


"As- 


Remedies    in    cases   of   assignments,    see 
signments  for  Benefit  of  Creditors,"  f  2. 

Remedies  in  cases   of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  (  2. 

Code,  g  4087,  authorizing  what  is  commonly 
known  as  a  "creditors'  bill,"  is  not  aTailabi* 
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to  a  jodgment  creditor  to  reach  property  of  the 
judgment  debtor  which  is  subject  to  a  general 
execution.— Kalona  Sav.  Bank  v.  ESaah  (Iowa) 
887. 

Code,  S8  8877,  3978,  relating  to  execationa  on 
joint  property  and  authorizing  an  equitable 
action  to  enforce  the  lien,  held  applicable  only 
to  personal  properl?. — Kalona  Say.  Bank  t. 
Elash  (Iowa)  §»l. 

*The  nllegation  tliat  a  third  person  has  some 
interest  in  (he  land  of  the  judgment  debtor,  and 
that  the  estate  of  tlie  debtor  s  ancestor  under 
vrliom  he  holds  is  not  settled,  gives  the  creditor 
no  right  to  resort  to  equity  to  enforce  his  lien. 
— Kalona  Sav.  Bank  v.  Eash  (Iowa)  887. 

*Before  bill  to  subject  real  estate  in  name  of 
third  person  to  the  satisfaction  of  a  Judgment 
can  be  maintained,  judgment  defendant  must  be 
insolvent,  and  there  must  l>e  a  judgment  lien. — 
Drahos  t.  Kopesky  (Iowa)  1021. 

CRIMINAL  CONVERSATION. 

See  "Hosband  and  Wife."  I  5. 

CRIMINAL  LAW. 

See  "Witnesses." 

Appellate  jurisdiction  of  jMirticular  courts  over 
criminal  proaecution,  see  "Courts,"  {  4. 

Conviction  of  offenm  included  in  that  charged, 
see  "Indictment  and  Information,"  S  4. 

Costs  in  criminal  prosecutions,  see  "Costs,"  {  8. 

Grand  jury,  see     Grand  Jury." 

Habeas  corpus  to  secure  release  of  accused, 
see  "Habeas  Corpus,"  {  1. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Number  of  peremptory  challenges  in  criminal 
prosecution,  see  "Jury,"  g  2. 

Prosecuting  officers,  see  "District  and  Prosecut- 
ing Attorneys." 

Waiver  of  constitutional  provisions  for  benefit 
of  accused,  see  "Constitutional  Law,"  §  1. 

0/fMwe<  by  particular  clatses  of  pertons. 
See  "Hawkers  and  Peddlers" ;   "Physicians  and 

Surgeona." 
Banks,  see  "Banks  and  Banking,"  t  1* 
Town  officers,  see  "Towns,"  |  1. 

Particular  offentet. 

See  "Breach  of  the  Peace" ;  "Burglary";  "C!on- 
epiracy,"  I  1;  "Contempt";  ''Embezzle- 
ment''; •'FalBe  Pretenses";  "Forgery"; 
"Homicide":  "Incest";  "Intoxicating  Lio- 
uor8,"S8;  '•Larceny";  "Rape";  "Robbery"'; 
"Seduction,"   8  1. 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
8  2. 

Illegally  practicing  medicine,  see  "Physicians 
and    Surgeons." 

Peddling  without  license,  see  "Hawkers  and 
Peddlers." 

Violations  of  municipal  ordinances,  see  "Mu- 
nicipal Corporations,"  8  6. 

f   I.     Tenner  Jeopardy. 

*A  verdict  of  guilty  of  manslaughter  on  a 
trial  for  murder  in  the  first  degree  operates  as 
an  acquittal  of  the  higher  offense  charged. — 
State  ▼.  Smith  (Iowa)  115. 

*A  conviction  of  manslaughter  under  an  in- 
dictment for  murder  held  an  acquittal  of  all 
included  offenses  higher  than  manslaughter. — 
People  V.  Farrell  (»lich.)  440. 

*To  constitute  a  former  jeopardy,  defendant 
must  have  been  put  on  trial  before  a  com- 
petent court  on  a  sufficient  indictment,  and  the 
Jury  must  have  been  impaneled  and  sworn. — 
Steinknhler  y.  State   (Neb.)  395. 


8  Z-  Preliminary  oomplalnt,  affldavlt, 
'warrant,  examination,  oommit- 
ment,  and  summary  trlaL 

A  compliance  bv  a  justice  of  the  peace  with 
Rev.  Code  Cr.  Proc.  §g  146,  158,  regulating 
the  return  of  justices  in  criminal  cases,  held 
to  make  a  sufficient  showing  in  the  transcript, 
of  the  commission  of  the  crime  and  probable 
guilt  of  defendant— State  v.  Calkins  (S.  D.)  515. 

*Irregnlarities  in  the  transcript  of  a  justice 
held  waived  by  a  failure  to  move  to  set  a.'>ide 
the  information  before  pleading  not  guilty. — 
State  V.   Calkins  (S.  D.)  616. 

8   3.    Evldenee. 

*In  a  criminal  prosecution,  evidence  that  wit- 
ness, the  warden  of  a  foreign  penitentiary,  had 
known  defendant  for  "three  years  and  six 
months  less  good  time,"  Aeld  admissible  to 
show  defendant's  absence  from  the  state,  though 
it  also  tended  to  show  defendant's  conviction  of 
a  felony.— State  v.  Moran  (Iowa)  187. 

*In  a  prosecution  for  larceny  of  certain 
horses,  evidence  that  witness,  after  talking  with 
defendant,  went  to  the  place  indicated  by  him 
and  found  the  horses,  held  admissible. — State 
V.  Moran  (Iowa)  187. 

Where  witness  had  been  identified  as  having 
been  incarcerated  in  a  foreign  penitentiary,  it 
was  improper  for  the  state  to  offer  a  photo- 
graph of  accused  showing  him  dressed  in  prison 
stripes,  etc.— State  v.  Moran   (Iowa)   187. 

Facta  held  to  Justify  a  determination  that  an 
indictment  liad  not  heea  materially  altered  after 
it  had  been  returned  by  the  grand  jury. — State 
T.  Hatlestad  (Iowa)  61& 

In  a  prosecution  for  practicing  medicine  with- 
out a  certificate,  reception  in  evidence  of  medi- 
cal works,  defining  technical  terms,  held  not 
error.— State  v.  Wilhite  (Iowa)  730. 

*Wh!le  the  defense  of  alibi  must  be  establish- 
ed by  a  preponderance  of  the  evidence,  accused 
is  entitied  to  an  acquittal  if  all  the  evidence 
leaves  a  reasonable  doubt  as  to  defendant's 
guilt  of  the  crime  charged.— State  v.  Thomas 
(Iowa)  900. 

*A  statement  by  accused  that  he  had  given 
too  much  "knock-out  drops"  to  deceased,  that 
he  did  not  intend  to  and  tliat  it  was  a  mis- 
take, held  not  a  confession,  within  Code,  8 
5491.— State  v.  Thomas  (Iowa)  900. 

*In  a  prosecution  for  assault  with  intent  to 
kill,  the  Durden  of  proof  of  the  defense  of  in- 
toxication was  on  the  defendant— State  ▼.  Yates 
aowa)  1006. 

In  a  murder  trial  evidence,  rebutting  defend- 
ant's theory  of  suicide,  held  properly  admitted  in 
rebuttal,  though  also  admissible  as  a  part  ot  the 
state's  main  case. — State  v.  Nowella  (Iowa)  1016. 

In  a  murder  trial  tlte  words  of  a  sentimental 
song  pleasing  to  decedent  held  properly  reject- 
ed as  immaterial  to  the  isaue  of  suicide. — State 
V.  Nowells  (Iowa)  1016. 

In  a  murder  trial  pieces  of  decedent's  shirt  on 
which  experiments  similar  to  the  ahootipg  had 
been  performed  held  properly  admitted.— State 
V.  Nowelis  (Iowa)  1016. 

In  a  prosecution  for  breaking  and  entering 
a  witness  held  properly  permitted  to  state  that 
on  the  night  of  the  breaking  defendant's  alleged 
co-conspirator  inquired  the  way  to  the  place 
where  the  breaking  was  accomplished. — State  v. 
Arthur  (Iowa)  1083. 

*In  a  prosecution  for  breaking  and  entering 
evidence  concerning  statements  made  by  de- 
fendant's co-conspirator  in  his  presence  Aeld  ad- 
missible—State V.  Arthur  (Iowa)   1083. 
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In  m  prosecatlon  for  breaking  and  enterinx 
evidence  that  before  the  breaking  defendant  and 
B.  were  frequently  together  had  admissible  to 

Srove  a  conspiracy. — State   t.  Arthur    (Iowa) 
083. 

*On  a  prosecatlon  for  theft,  certain  evidence 
held  incompetent  as  showing  another  offense.— 
Topolewiki  r.  State  (Wis.)  1037. 

I   4.    Triitl— PrallaUawry  pxoceedlBCS. 

A  finding  in  collateral  proceedings  under  Code, 
{(  6S40-6543  of  insanity  of  defendant  held  not 
conclusive  on  a  subsequent  trial  in  the  prosecu- 
tion that  he  was  insane  when  received  mto  the 
insane  asylum.— State  v.  Qrendahl  (Iowa)  121. 

*In  a  piosecntion  for  murder,  a  variance  be- 
tween the  name  of  a  witness  contained  in  the 
notice  served  on  defendant  and  his  actual  name 
held  insufficient  to  exclude  his  testimony.— 
State  V.  Mathews  (Iowa)  616. 

*0n  a  prosecation  for  maintaining  a  liquor 
nuisance  held  proper  to  permit  certain  wit- 
nesses to  testify,  though  their  names  wefe  not 
indorsed  on  the  back  of  tiia  indictmient.--Stato 
V.  Brown  (Iowa)  1011. 

*A  ruling,  permitting  witnesses  not  before  the 

Sind  jury  to  testify  tor  the  state  though  four 
ys'  notice  had  not  been  given  as  required  by 
Ciode,  {  5373,  held  not  an  abuse  of  discredoi^— 
State  V.  Arthur    (Iowa)    1083. 

*The  granting  of  a  separate  trial  to  each  of 
several  defendanta  indicted  jointly  for  a  mis- 
demeanor is  discretionary.— Stata  v.  Sederstrom 
(Minn.)  113. 

S  5.   —  Oonrae  tmi  AamdiMt  of  trial  In 
Kem«T*L 

Defendant  held  not  prejudiced  by  remarks  of 
the  court  as  to  evidence  offered  to  prove  drunk- 
enness.- State  r.  Yates  (Iowa)  1005. 

I   6.   —  Beeeptlon  «t  erldenoe. 

In  a  prosecution  for  incest  evidence  on  cross- 
examination  that  witness  was  an  uncle  of  de- 
fendant and  a  brother  of  the  other  partv  to  the 
offense,  was  admissible  as  affecting  his  credi- 
bility, notwithstanding  such  answer  might  have 
some  bearing  on  the  issue  of  relationship. — State 
T.  Judd  (Iowa)  892. 

*In  a  prosecution  for  homicide,  evidence  of  a 
statement  made  by  defendant  before  deceased's 
body  was  found  that  she  committed  suicide, 
held  admissible  in  rebuttal.— State  v.  Thomas 
(Iowa)  900. 

In  a  murder  trial,  nonexpert  testimony  as  to 
the  delirious  condition  of  decedent  while  making 
a  dying  declaration  held  properly  rejected. — 
State  V.  Nowella  (Iowa)  1016. 

I   7«   —  Arguments     and     oondvet     of 
oonnsel. 

*In  a  prosecution  for  homicide,  a  statement 
of  the  county  attorney  in  his  closing  argument 
held  not  prejudicial  to  defendant. — State  v. 
Mathews  (Iowa)  616. 

'Where  argoment  of  a  prosecuting  attorney  is 
deemed  erroneous,  it  is  defendant's  duty  to 
make  prompt  objection  thereto.— State  v.  Thom- 
as (Iowa)  900. 

Ortain  statementa  in  argument  of  the  prose- 
cuting attorney  held  not  prejudicial  error. — 
People  T.  DeCamp  (Mich.)  1047. 

{  8.    •^—  Prorlnoe    of    eonrt    and    Jury 
In  general. 

•Under  the  evidence  held  the  question  of  in- 
sanity relied  on  as  a  defense  was  for  thi  jury. 
—State  V.  Grendahl  (Iowa)  121. 


I  9.    —  Heoeasltj,  reqnlaltes,   and   raf« 
flclenoy  of  Instmetiona. 

*Gode,  f  3706,  requiring  that  the  charge  to 
the  jury  shall  be  in  writing,  held  not  to  indndi 
an  admonition  given  to  the  Jury  by  the  coon 
during  the  progress  of  the  triaL — State  v. 
Smith  (Iowa)  116. 

*An  instmction  on  alibi  held  to  mfficientlr 
direct  the  jury  to  take  into  account  the  evidotce 
relating  to  alibi  in  determining  whether  di^ 
were  satisfied  beyond  a  reasonable  doubt  on  all 
the  evidence,  as  to  defendant's  guilt. — State  v. 
Thomas  (Iowa)  900. 

In  a  prosecation  for  assault  with  intent  to 
kill,  instructions  with  reference  to  the  defense 
of  drunkenness  held  not  objectionable  as  in- 
consistent—State  V.  Yates  (Iowa)  1005. 

•Where  the  court,  over  objection,  admitted 
certain  irrelevant  and  highly  pr^udicial  evi- 
dence, and  thereafter  struck  it  out,  and  another 
witness  testified  to  substantially  the  saioe  thing 
without  objection,  the  court  should  not,  in  re- 
minding the  Jury  of  the  fact  that  it  struck  oat 
the  other  evidence,  have  stated  to  them  in  effect 
that  the  evidence  which  was  admitted  without 
objection  established  the  same  fact. — State  t. 
Yates  (Minn.)  1070. 

•Error,  in  argumentative  instructions,  is  not 
cured  by  further  instructions  that  the  JuiT  are 
the  sole  Judges  of  the  evidence. — State  v.  xates 
(Minn.)  1070. 

•It  is  error  to  review  in  the  inartmctiona  in  an 
argumentative  manner,  or  to  rive  undue  pronu- 
nence  to  the  testimony  of  particular  witnesses.— 
State  T.  Yates  (Minn.)  1070. 

It  is  not  error  to  refuse  an  instruction  as  to 
a  crime  for  which  defendant  is  not  on  triaL — 
Steinkuhler  r.  State  (Neb.)  396. 

•Where  the  court  lias  Instructed  that  the 
state  must  prove  all  the  material  averments 
beyond  a  reasonable  doubt,  it  is  not  error  to 
instruct  that  the  burden  of  proof  to  establish 
them  is  on  the  state  without  qualifying  sncta 
statement  by  the  words  "beyond  a  reaaonabie 
doubt"— Steinkuhler  v.  State  (Neb.)  385. 

•An  instruction  as  to  the  court's  province  in 
a  criminal  case  held  not  erroneous  for  omitting 
to  again  assert  the  doctrine  of  reasonable  doubt 
—State  V.  Calkins  (S.  D.)  615. 

•It  is  the  duty  of  the  court  in  a  criminal 
case  to  charge  that  if  the  Jary  can  reconcile 
the  evidence  on  any  reasonable  hypothesis  con- 
sistent with  accused's  innocence  they  should 
acquit  him.— Lipscomb  v.  State  (Vfit.)  986. 

{10.  —  Beqnesta  for  InstraoUona. 

Where  the  instructions  fully  presented  the 
case  to  the  jury,  it  was  not  error  to  rof'isse  in- 
structions embodied  in  those  given. — State  v. 
Smith  aowa)  115. 

•In  prosecution  for  incest  it  was  not  error  to 
omit  a  charge  in  reference  to  evidence  that  the 
other  party  to  the  offense  was  elsewhere  when 
the  alleged  offense  was  committed,  in  tlie  ab- 
sence of  a  request  therefor.— State  ▼.  Jndd 
(Iowa)  892. 

•The  giving  of  a  substantially  correct  instmc- 
tion in  a  murder  case  held  not  reversible  error 
in  the  absence  of  a  request  for  modification.— 
State  V.  Nowells  (Iowa)  1016. 

{11.  Verdict. 

•In  a  prosecution  for  assault  with  intent  to 
kill,  verdict,  finding  defendant  guilty  as  charged. 
held  not  objectionable  as  a  conviction  of  assault 
with  intent  to  kill  because  the  offense  charged 
included  other  offenses.— State  v.  Yates  (Iowa) 
1006. 
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i  12.  —  WalTe*  and  ««TMetlom  «f  Ir-  i 
recijarltlea  and  error*. 

•Ths  error  of  the  coimty  attorney,  on  the 
aeoond  trial  of  a  criminal  case,  consisting  of 
hiB  referring  to  the  verdict  on  the  former  trial, 
in  violation  of  Code,  i  B423,  held  waived  by 
accused.— State  v.   Smith   (Iowa)   116. 

•Error  in  the  admission  of  a  confession  by 
accnsed  held  cured  by  the  court's  subsequent 
striking  the  same  from  the  record.— State  v. 
Moran  (Iowa)  187. 

Subsequent  use  of  a  photograph  of  accused 
by  a  witness  with  which  to  identify  him,  held 
to  have  cured  a  previous  error  in  its  admis- 
sion.—State  V.  Moran  (Iowa)  187. 

The  admission  of  evidence  which  was  com- 
petent had  it  been  followed  up,  AeW  not  error, 
though  the  state  neglected  to  make  a  proper  con- 
nection.—State  V.  Brown  (Iowa)  1011. 

S  13.  M«tloBa  for  new  trial  and  In  ar- 
rest. 

*A  motion  for  a  new  trial  in  a  criminal  case 
on  the  ground  of  the  misconduct  of  a  juror  Aeld 
properly  denied.— State  v.  Smith  (Iowa)  115. 

'That  a  Juror,  during  the  progress  of  a  trial, 
when  not  on  duty,  drank  intoxicating  liquor  in 
moderate  quantity  is  not  a  ground  tor  a  new 
trial.— SUte  v.  Smith   (Iowa)  113. 

'Demonstrations  by  the  attendants  on  a  trial 
for  homicide,  adverse  to  accused,  held  not 
ground  for  a  new  trial,  where  it  was  insufficient 
to  indicate  that  the  jury  were  subjected  U> 
popular  pressure  or  undue  influence.— State  v. 
Thomas  Tlowa)  900. 

•Misconduct  of  Jury  in  referring  to  the  fact 
that  accused  had  not  been  a  witness  in  his  own 
behalf  held  n'>t  fatal  to  a  conviction,  under 
Code,  {  6484.— State  v.  Thomas  (Iowa)  800. 

•Misconduct  of  counsel  in  itself  held  in- 
sufficient to  require  the  granting  of  a  new  trial, 
unless  so  prejudicial  to  accused  as  to  deprive 
bim  of  a  f^ir  trial.— State  v.  Thomas  (Iowa) 
900. 

•Misconduct  of  counsel  for  the  state  In  re- 
nting an  instance  in  his  experience  involving 
the  poisoning  of  a  man  held  not  to  require 
new  trial.— State  v.  Thomas  (Iowa)  900. 

f  14.  Judgment,  sentence,  and  final 
eommltment. 

•Under  Code,  U  6431,  6443,  judgment  for  im- 
prisonment and  fine  Mid  not  to  be  corrected 
six  years  later  by  nunc  pro  tunc  order  for 
insertion  of  fine.- Smith  v.  District  Court  of 
Mahaska  County  (Iowa)  1086. 

•Where  the  court  imposed  an  illegal  sen- 
tence for  an  offense  of  which  defendant  could 
not  be  legally  convicted,  such  sentence  did  not 
deprive  the  court  of  power  to  resentence  de- 
fendant for  an  offense  of  which  he  could  be 
properly  convicted.— People  v.  Farrell  (Mich.) 
440. 

1 15.  Appeal  and  error,  and  eertlorarL 

•Where  no  exception  was  taken  to  the  action 
of  the  court  in  admonishing  the  Jury,  and  its 
action  was  not  made  a  ground  of  a  motion  for 
a  new  trial,  it  was  not  reviewable  on  appeal. — 
State  v.  Smith  (Iowa)  115. 

•Under  Code,  {  6448,  held  that  no  appeal  lies 
from  an  erroneous  refusal  of  a  motion  to  dis- 
miss a  prosecution  under  section  6536.— State 
r.  Sloan  (Iowa)  190. 

•In  a  prosecution  for  maintaining  a  liquor  nui- 
sance, evidence  held  not  to  sustain  a  conviction. 
—State  T.  Hatlestad  (Iowa)  613. 

•Where  cross-examination  of  a  witness  showed 
hostile  feelings  by  witness  toward  defendant, 
the  erroneous  admlasion  on  redirect  examination 


of  testimony  as  to  details  concerning  the  rela- 
tions between  them,  was  not  prejudicial. — State 
v.  Judd  (Iowa)  892. 

In  a  prosecution  for  homicide,  argument  of 
counsel  for  the  state  implying  that  one  of  de- 
fendant's witnesses  had  been  bribed  held  not 
to  require  reversal  of  a  conviction. — State  v. 
Thomas   (Iowa)   900. 

•Elxerdse  of  discretion  with  reference  to  the 
order  of  proof  will  not  be  Interfered  with,  on 
appeal,  unless  shown  to  have  been  not  in  the 
furtherance  of  justice  and  prejudicial  to  ac- 
cused.—State  V.  Thomas  (Iowa)  9(K>. 

Code,  H  6376  and  6377,  giving  accused  the 
benefit  of  reasonable  doubt  in  criminal  cases, 
a^ply  only  to  jury  trials,  and  are  not  in  confiict 
with  section  195,  requiring  affirmance  of  a 
judgment  on  an  equal  division  in  opinion  of 
the  Supreme  (jourt.— Busse  v.  Barr  (Iowa)  920. 

•An  objection  to  an  indictment  for  duplicity 
cannot  be  made  for  the  first  time  on  appeal.— 
State  V.  Brown  (Iowa)  1011. 

•The  question  as  to  the  sufficiency  of  an  in- 
dictment cannot  l>e  raised  for  the  first  time  on 
appeal,  unless  the  indictment  charges  no  offense. 
—State  T.  Brovni  (Iowa)  1011. 

In  a  murder  trial  Invective  in  addressing  the 
Jury,  though  going  beyond  good  taste,  held  not 
necessarily  grounds  for  reversal.- State  v.  Now- 
ells  aowa)  1016. 

In  a  murder  trial,  an  order  that  the  jnrv 
pay  no  attention  to  certain  evidence  held  suffl- 
dait  to  remove  any  prejudice  resulting  from 
ita  admission.— State  v.  Nowells  (Iowa)  1016. 

Any  error  in  admitting  evidence  not  bearing 
on  any  issue  in  a  murder  trial  held  harmless. 
—State  V.  Nowells  (Iowa)  1016. 

•Certiorari  heid  a  proper  remedy  to  review 
nunc  pro  tunc  order  for  correction  of  judgment 
by  insertion  of  fine.— Smith  v.  District  Court  of 
Mahaska  County  (Iowa)  1086. 

•The  Supreme  Court  cannot  consider  on  ex- 
ceptions before  sentence  a  conriction  for  the 
violation  of  a  city  ordinance. — City  of  Muske- 
gon V.  Hanes  (Mich.)  674. 

*HeM  not  prejudicial  error  to  have  admitted 
a  statement  by  the  wife  of  accnsed  which  tend- 
ed to  indicate  his  guilt.— People  v.  De  (3amp 
(Mich.)  1047. 

•Where  evidence  was  wholly  irrelevant,  and 
highly  prejudicial,  the  prejudice  was  not  cured 
by  the  fact  that  the  court  thereafter  struck  it 
out— State  V.  Yates  (Minn.)  1070. 

•Failure  to  specifly  erroneous  instructions 
in  a  bill  of  exceptions  or  motion  for  new  trial 
of  a  criminal  case  held  to  preclude  their  con- 
sideration on  writ  of  error.— Norton  t.  State 
(Wis.)  631. 

In  a  case  tried  by  the  court  without  a  jury, 
the  admission  of  improper  evidence  is  presum- 
ably harmless  unless  it  clearly  appears  that  but 
therefor  the  finding  would  probably  have  been 
different— Topolewski  v.  State  (Wis.)  1037. 

•The  admission  of  hearsay  evidence  is  pre- 
sumably prejudicial,  unless  the  contrary  clearly 
appears.- Topolewski  v.  State  (Wis.)  1037. 

g  16.  Fnnishment     and     prerentlon     of 

OTune. 
The  written  opinion  of  the  Supreme  Court 
embodies  the  only  judgment  it  is  authorized 
to  enter  in  criminal  cases  in  an  affirmance  of 
conviction,  and  is  the  judgment  upon  which 
Code,  S  4746,  authorizes  the  Governor  to  issue 
a  warrant  for  the  execution  of  one  convicted 
of  murder. — Busse  v.  Barr  (Iowa)  920. 

Oomp.  Laws,  f  11,081,  relating  to  excessive 
punishments  held  inapplicable  to  a  defraidant 
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illegally  sentenced  for  murder  in  the  first  degree 
after  be  had  been  preTionsiy  acquitted  of  all 
higher  offenses  than  manslaughter,  included  in 
the  indictment.— People  v.  Farrell  (Mich.)  440. 

CROPS. 

Assets  of  decedent's  estate,  see  "EJzecutoiB  and 

Administrators,"  f  2. 
Parol  or  extrinsic  evidence  varying  contract  for 

cultivating,  see  "Evidence,"  {  9. 
Renting  on  aliares,  see  "I/andlord  and  Tenant," 

«7. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  2. 

CROSSINGS. 

street  croasings,  aee  "Municipal  Corporatiooa," 

.  CRUELTY. 

Ground  for  divorce,  see  "Divorce,"  ||  1,  8. 

CURTESY. 

See  "Dower," 

CUSTODY. 

Of  dtlld,  see  "Guardian  and  Ward,"  H  1,  2. 

CUSTOMS  AND  USAGES. 

Competency  of  witnesses,  see  "Witnesses,"  |  1. 

Customary  law,  see  "Common  Ijaw." 

Effect  of  custom  as  to  construction  of  contract 

of  employment,  see  "Master  and  Servant,"  {  2. 
Judicial  notice  as  to  existence  of  custom,  see 

"Evidence,"  i  1. 

*A  local  custom,  in  order  to  form  a  part  of 
a  contract,  must  have  been  Imown  to  the  con- 
tracting parties.— Sherwood  v.  Home  Sav.  Banlt 
(Iowa)  9. 

*A  local  custom,  if  relied  on  as  forming  a 
part  of  a  contract,  must  be  pleaded.— Sherwood 
V.  Home  Sav.  Bank  (Iowa)  9. 

'Where  a  local  custom  is  incidental  merely 
to  the  contract  relied  on,  it  need  not  be  pleaded. 
— Sherwood  v.  Home  Sav.  Bank  (Iowa)  9. 

*In  an  action  for  commissions  on  sales  under 
contract,  testimony  by  defendants  that  there 
was  no  such  custom  in  the  business  as  was 
claimed  by  plaintiff  was  improperly  excluded 
as  tending  to  contradict  plaintiff's  evidence.— 
SchulU  V.   Ford  Bros.   (Iowa)   014. 

•In  an  action  in  which  a  buyer  claimed  dam- 
ages for  breach  of  a  contract  to  sell  five  car- 
loads of  lumber,  evidence  of  common  usage  was 
permissible  to  show  what  a  car  load  of  lumlier 
consisted  of.— Floyd  v.  Mann  (Mich.)  079. 

DAMAGES. 

Affecting  right  to  rescission  of  contract  of  sale, 
see  "Sales,"  8  2. 

Oompensation  for  property  taken  for  public 
use,   see  "Eminent  Domain,"   i  1. 

Recovery  of,  in  addition  to  injunction,  see  "In- 
junction," {  5. 

Relevancy  of  evidence,  see  "Evidence,"  {  8. 


Damage*  for  particular  injuria. 
-    Death,"  "  '       " 
"Trespass," 


SeeJ'Death,;;  *  1 ;  "Libel  and  Slander,"  <  6% ; 

h      9   1. 


Breach  by  buyer  of  contract  for  sale  of  goods, 
see  "Sales,"  t  6. 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  "Safes,"  S  7. 

Breach  by  vendor  of  contract  for  sale  of  land, 
see  "Vendor  and  Purchaser,"  S  & 

Eviction  of  tenant,  see  "Landlord  and  T^enant" 
S4. 

Fires  cauaed  by  operation  of  railroad,  fwe  "Rail- 
roads," (  7. 

iZeoovery  in  portieular  ocHont  or  proceeding*. 

See  "Trover  and  C!onverdon,"  S  2. 

For  criminal  conversati<m,  aee  "Hnsband  and 
Wife,"  i  5. 

To  enforce  right  of  sabrogation,  see  "Subroga- 
tion." 

{    1.    Oronnds  sad  sulijeets  of   eompea- 
satory  imnkmgem. 

•Damages  can  tie  recovered  for  future  pain 

and   anguish. — Haggard  v.   Glucose  Sugar   Re- 
fining Oo.  (Iowa)   47B. 

•Reasonable  rather  than  absolute  certainty  of 
future  pain  and  anguish  is  all  that  is  required 
to  justify  damages  therefor. — Huggard  y.  Glu- 
cose Sugar  Refining  Co.  (Iowa)  476. 

In  an  action  for  injuries  to  a  minor  servant, 
an  instruction  authorising  him  to  recover  for 
loss  of  services  during  minority  hel4  erroneous. 
—Wilder  v.  Great  Western  Cereal  Co.  (Iowa) 
789. 

•An  action  ex  delicto  to  recover  damages  to 
injured  feeling  lies  at  the  suit  of  a  husband 
a^nst  a  earner  for  soiling  the  casket  contain- 
ing the  l)ody  of  his  dead  wife,  and  disfiguring 
the  corpse  by  exposing  it  to  rain. — Lindh  v. 
Great  Northern  Ry.  &>.   (Minn.)  823. 

•Where  plaintiff  broke  his  contract  with  de- 
fendant to  sell  certain  mining  stock  purchased 
by  defendant  for  their  joint  account,  defendant 
properly  procured  a  surrender  of  half  of  the 
stock  and  the  cancellation  of  one-half  of  the 
indebtedness  to  minimise  his  damages. — Davidor 
V.  Bradford  (Wis.)  570. 

I  2.    Liquidated  damages  and  penaltiea. 

•A  provision  in  a  contract  for  damages  for 
delay  in  the  construction  of  a  gas  plant  held 
to  (»11  for  liquidated  damages,  and  not  for  a 
penalty. — Western  Gas  Const.  Co.  v.  Dowagiac 
Gas  &  Fuel  Co.  (Mich.)  29. 

*  A  contract  held  to  provide  for  liqnidated  dam- 
ages for  its  hreach.--Geiger  t.  Cawley  (Mich.) 
1064. 

Whether  a  contract  provides  for  liquidated 
dnmages  or  a  penalty  held  a  question  of  law  for 
the  court.— Geiger  v.  Cawley  (Mich.)  1064. 

•Stipulation  for  liquidated  damages  held  to 
make  proof  of  actual  damages  unnecessarjr. — 
Geiger  v.  Cawley  (Mich.)   1064. 

I  3.     Measnre  of  damages. 

•The  market  value  of  stock  converted  by  a 
corporation  was  the  price  it  was  selling  for  in 
the  market  at  the  time  of  the  conversion. — 
Dooley  v.  Gladiator  Consol.  Gold  Mines  &  Mill- 
ing Co.  (Iowa)  864. 

•Statement  of  measure  of  damages  for  breach 
of  contract — Dockstader  v.  Toung  Men's  Chris- 
tian Ass'n  of  Des  Moines  (Iowa)  906. 

Plaintiff,  through  a  traveling  salesman,  took 
defendant's  order  for  stock  food.  The  order 
was  given  on  condition  that  the  salesman  would 
assist  defendant  in  selling  it,  but  the  sales- 
man gave  defendant  no  assistance.  HtU, 
that  the  measure  of  defendant's  damage  is  the 
reasonable  value  of  the  services  to  t>e  rendered 
to  him  by  the  salesman.— Myers  Royal  Spice 
Co.  V.  GriBwoid  (Neb.)  736. 
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I  4.    Inadeqnate  and  «EoesslT«  dBmoges. 

•Personal  injuries  held  safficient  to  warrant 
a  verdict  of  $32,916.— Haggard  t.  Glucose  Sugar 
Kefining  Ca  (Iowa)  475. 

•A  verdict  for  |17,000  for  personal  injnries 
held  not  excessive.— Dupuis  v.  Saginaw  valley 
Traction  Co.   (Mich.)  413. 

In  an  action  for  personal  injuries  $2,000  held 
not  excessive  damages. — Nortnrup  v.  Bayward 
(Minn.)  241. 

•A  verdict  in  a  personal  injury  case  for 
$27,500  held  not  excessive. — Union  Pac  Ry.  Co. 
V.  Connolly  (Keb.)  36a 

S   5.   Pleadlns,  evidenee,  and  aaaeHment. 

•An  instruction  in  a  personal  Injury  action 
held  too  favorable  to  defendant  as  requiring  ab- 
solute certainty  of  future  suffering  as  a  basis 
for  damages  therefor.— Hu«ard  v.  Glucose 
Sugar  BeQning  Co.  (Iowa)  475. 

In  an  action  for  loss  of  services  of  plaintiff's 
wife,  an  Instruction  held  not  objectionable  as 
arbitrarily  fixing  the  expectancy  of  the  We  of 
the  wife  by  life  tables  alone.— Croft  T.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa)  728. 

Where,  in  an  action  by  a  husband  for  loss  of 
his  wife's  services,  there  wis  no  great  dis- 
parity in  their  ages,  an  Instruction,  basing  the 
husband's  right  to  recovery  on  the  wife's  ex- 
pectancy, etc.,  without  reference  to  his  ex- 
ritancy,  held  not  error.— Croft  v.  Chicago,  R. 
&  P.  Ry.  Co.  aowa)  723. 

•In  an  action  for  injuries  to  a  minor  servant, 
a  remittitur  of  $150  held  to  cure  an  error  in 
permitting  a  recovery  for  loss  of  time  during 
minority.— Wilder  v.  Great  Western  Cereal  Co. 
(Iowa)    789. 

•In  an  action  for  personal  injnries,  evidence, 
as  to  impaired  earning  capacity,  held  to  justify 
an  instruction  authorizing  damages  therefor.— 
Iiewless  v.  Detroit  United  Ry.  (Mich.)  1051. 

An  instmction  on  damages  held  not  erroneous. 
— Sorensen  v.  J.  I.  (Jase  Threshing  Mach.  Co. 
(Wis.)   84. 

In  an  action  to  restrain  a  seller  of  his  in- 
terest in  a  business  from  violating  his  contract 
not  to  engage  in  a  similar  business,  evidence 
hM  insufficient  to  warrant  a  judgment  for 
damages  in  consequence  of  the  seller's  breach. — 
My  Laundry  Co.  v.  Schmeling  (Wis.)  640. 

DEAD  BODIES. 

Element  of  damages  for  soiling  casket  and  dis- 
figuring corpse,  see  "Damages,"  S  1. 

DEATH. 

AppDcability  of  instructions  to  case  in  action 
for  wroi«CuI  death,  see  "Trial,"  i  10. 

Caused  by  electricity,  see  "Electricity." 

Caused  by  (Hieration  of  railroad,  see  "Rail- 
roads," {{  2,  S,  5. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  S  22. 

Liability  of  master  for  death  of  servant,  see 
"Master  and  Servant,"  {{  3,  d^l3. 

{    1.    Aetlona  for  oanslng  death. 

In  an  action  for  the  death  of  plaintifTs  minor 
son,  the  evidence  held  sufficient  to  warrant  the 
jnry  in  awarding  substantial  damages.— Black 
T.  Michigan  Cent.  R.  Co.  (Mich.)  1052. 

•In  an  action  for  the  death  of  plaintiffs 
minor  son,  a  verdict  for  $1,500  held  not  excess- 
ive.—Black  T.  Michigan  (Jent.  R.  Co.  (Mich.) 
1062. 


Where  deceased  was  a  sober  and  industrious 
man  in  good  health,  54  years  of  a^e,  who  had 
provided  well  for  his  family,  a  verdict  of  $5,000 
for  his  death  was  not  excessive. — Johnson  v.  C 
A.  Smith  Lumber  Co.  (Minn.)  810. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors'' ; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

DECEDENTS. 

Bstates,  see  "Descent  and  Distribntion" ;  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  S  1. 


DECEIT. 


See  Traud." 


DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence,"  {  6. 

Dying  declarations,  see  "Homicide,"  {  4. 

Of  person  injured  as  res  gestae,  see  "Evidence," 

DEDICATION. 

Necesrity  of  approval  of  dedication  of  addition 
to  town  by  town  council,  see  "Municipal  Ck>r- 
porations,     {   1%. 

I    1.   Natnie  and  se^mlaltes. 

•An  ordinance  providing  for  the  construction 
of  a  sewerage  system  through  the  streets  and 
alleys  of  an  addition  to  an  incorporated  town 
held  equivalent  to  an  acceptance  of  the  dedica- 
tion.—Burroughs  v.  City  of  Cherokee  (Iowa) 
876. 

•It  was  not  essential  to  the  validity  of  a 
recorded  plat  of  an  addition  to  a  town  that 
the  dedication  be  accepted  by  ordinance  of  the 
town  council  under  Code  1873,  i  527.— Bur- 
roughs V.  City  of  Cherokee  (Iowa)  876. 

•Under  Code  1873.  U  627,  661,  563,  the  re- 
cording of  a  plat  of  an  addition  to  an  incor- 
porated town  held  a  tender  of  a  conveyance 
of  the  streets  and  alleys  for  a  reasonable  time 
until  such  tender  is  withdrawn  or  accepted.— 
Burroughs  v.  City  of  Cherokee  (Iowa)  876. 

•Facts  held  insufficient  to  show  an  intent 
on  the  part  of  an  incorporated  town  not  to  ac- 
cept the  dedication  of  streets  on  a  plat  to  an 
addition  prior  to  such  acceptance  by  the  adop- 
tion of  an  ordinance  for  a  sewer  system  through 
such  addition. — Burroughs  v.  City  of  Cherokee 
(Iowa)  876. 

•To  constitute  an  implied  dedication  of  a  way 
to  the  public,  the  dedication  must  be  accepted 
by  the  public  authorities  and  the  way  main- 
tained as  other  highways. — Chapman  v.  (3it7  of 
Sault   Ste.  Marie  (Mich.)   63. 

•The  recording  of  a  conveyance  of  a  right  of 
way  used  by  the  public  held  not  to  change  the 
character  of  the  way  so  as  to  prevent  the  run- 
ning of  limitations.— Chapman  v.  City  of  Sault 
Ste.  Marie  (Mich.)  53. 

•A  mnnicipality  claiming  that  a  way  was 
dedicated  has  the  burden  of  proving  acceptance. 
—Chapman  v.  City  of  Sault  Ste.  Marie  (Mich.) 
53. 

Evidence  held  not  to  show  an  acceptance  by 
the  public  authorities  of  a  dedication  of  a  way 
to  the  public— Chapman  v.  City  of  Sault  Ste. 
Marie  (Mich.)  53. 
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BiTidence  held  to  support  a  finding  of  a  dedica- 
tion of  an  alley  to  the  fiublic  for  the  statutory 
period.— Ohapman  v.  City  of  Sauit  Ste.  Marie 
(Midi.)   63. 

I   2.    Operation  and  effect. 

*Tlie  filing  of  a  properly  acknowledged  plat  for 
record  held  eanivalent  to  a  conveyance  in  fee 
of  tlie  parts  of  the  premises  set  apart  for  streets 
and  public  uses,  under  Code  1873,  {  56L— Bor- 
rougna  t.  City  of  Cherokee  (Iowa)  87d. 

DEEDS. 

Amendment  of  pleading  in  salt  for  reformation 
of.  see  "Equity,"  <  1. 

Oonclusiveness  of  Judgment  in  action  on  cove- 
nant in  deed,  see  "Judgment,"  §  0. 

Covenants  in  deeds,  see    Covenants." 

Distinguished  from  will,  see  "Wills,"  S  3. 

Eistoppel  by  deed,  see  "Estoppel,"  §  1. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 


In  trust,  aee  "Trusts,"  {  1. 

Reformation,  see  "Reformation  of  Instruments." 

Reservation  of  easements,  see  "Easements,"  |  2. 

D«ed*  of  particular  tpeciet  of,  or  ettatet  or 
interett  in,  property. 
See  "Homestead,"  t  2. 
Railroad  right  of  way,  see  "Railroads,"  |  1. 

Partiovlar  classes  of  deed*. 
Tax  deeds,  see  "Taxation,"  gS  8,  9. 
Trust  deeds,  see  "Mortgages." 

i   1.    Beqnlsltea  and  ralldlty. 

*Whete  a  grantor  places  his  deed  on  record 
for  the  purpose,  and  with  the  intention,  of 
passing  title  to  bis  grantee  pursuant  to  a  valid 
agreement  between  them,  the  conveyance  is 
valid  without  actual  msuiual  delivery  and  formal 
acceptance. — Fryer  v.  Fryer  (NebJ  176. 

f  C     Oonatmotlon  and  operation. 

Where  a  railroad  had  not  acquired  a  right 
of  way  to  the  property  when  plaintiff  acquired 
title,  it  was  not  within  an  exception  in  the 
deed  that  the  conveyance  should  be  "subject 
to  all  railroad  rights  of  way." — Clark  v.  Wa- 
bash R.  Co.  (Iowa)  309. 

*An  exception  in  a  deed  withholds  some  part 
of  the  thing  which  would  otherwise  pass  to  the 
grantee,  and  differes  from  a  reservation  in  that 
the  latter  creates  a  new  right  issuing  out  of  the 
thing  granted.— Spencer  t.  Wabash  R.  Co. 
(Iowa)  463. 

•Where  land  was  conveyed  on  condition  that 
the  grantee  should  build  and  maintain  a  line 
fence,  and  on  breach  of  condition  that  all  rights 
under  the  deed  should  be  forfeited,  and  the 
grantee  built  the  fence,  and  with  the  consent  of 
the  grantor  removed  it,  and  it  remained  down  for 
some  12  years,  it  was  a  waiver  of  the  forfei- 
ture.— McCue  V.  Barrett  (Minn.)  594. 

*A  forfeiture  for  a  breach  of  conditions  sub- 
sequent in  a  deed  may  be  waived  by  acts  as 
well  as  by  express  agreement— McCue  v.  Bar- 
rett (Minn.)  594. 

Certain  land  was  conveyed  under  a  covenant 
by  the  grantee  to  build  a  fence  and  repair  the 
same  on  notice,  and  that  on  failure  so  to  do 
the  conveyance  should  lie  of  no  effect.  Held  a 
conveyance   on   condition   subsequent   that   the 

?:rantee  should   build  and   forever   maintain  a 
ence. — McGue  v.  Barrett  (Minn.)  694. 

*An  estate  cannot  be  created  in  a  stranger  to 
a  deed  by  a  reservation  or  mere  recital  therein. 
—Brace  v.  Van  Eps  (S.  D.)  147. 

{   3.    Pleadlnc  and  eTldonoe. 

*Where  father  and  son  have  the  same  name 
u  the  grantee  ia  a  conveyance  of  land  the 


father  will  be  presumed  to  be  the  grantee. — Heai 
V.  Stockard   (Minn.)  1113. 

*Where  father  and  son  have  the  aame  nam* 
as  the  grantee  in  a  deed  the  fact  that  the  sob 
gave  a  mortgage  to  the  father  on  the  laLd 
described  which  the  father  accepted  and  aftrr- 
wards  sold,  is  sufficient  to  rebut  any  presocip- 
tion  that  Uie  father  was  the  grantee  inteodeti. 
—Hess  V.  Stockard  (Minn.)  1113. 

In  a  suit  to  set  aside  a  deed,  evidence  Itfii 
insufficient  to  show  incomi>etenc7. — Boyle  t. 
Robinson   (Wis.)  623. 

In  a  suit  to  set  aside  a  conveyance,  ft«M  ti 
establish  prima  facie  a  want  of  andne  ia- 
fluenee.— Boyle  v.  Robinson  (Wia.)  0231 

DEFAMATION. 

See  "Ubel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  I  2L 

DEFICIENCY. 

On  foreclosure  of  mortgage,  see   "Mortgages^' 
i  6. 

DEGREES  OF  CRIME. 

Murder,  see  "Homicide,"  H  It  ^ 


DELAY. 

reject  goodi 

DELEGATION. 


Affecting  right  to  reject  goods  sold. 


see  "Sales,* 


Of  authority  of  attorney,  see   "Attorney  and 


Client,"  (  2. 

of  master,  see 


Of  duty 
14.^ 


"Master  and  Servant* 


DELIVERY. 


*Polnt  annotated.    ■••  ayllabna. 


Of  check,  see  "Escrows." 

Of  deed,  see  "Deeds  "  t  1. 

Of  goods  sold,  see  "Sales,"  H  8,  6. 

DEMAND. 

Before  action,  see  "Limitation  of  Actiona.**  |  - 

DEMURRER. 

In  pleading,  see  "Pleading,"  I  4. 

DEPOSITARIES. 

Of  check  delivered  as  escrow,  aee  "BSserowa." 

DEPOSITIONS. 

See  "AfBdavits";  "Witnaaes." 

*A  deposition  to  be  admitted  In  evidence  most 
be  reduced  to  writing  by  the  officer  taking  tbe 
deposition,  or  by  the  witness  giving  the  testi- 
mony, or  by  a  disinterested  person  in  the  pm- 
ence  of  the  officer. — ^American  Bonding  Co.  t. 
Pulver  (Neb.)  168. 

*A  certificate  to  a  deposition  which  fails  to 
show  tliat  the  deposition  was  reduced  to  writ- 
ing by  the  officer,  or  by  the  witness^  or  by  a 
disinterested  person  in  the  presence  of  the  of- 
ficer, and  which  fails  to  show  that  th*  deposi- 
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tlon  waa  taken  at  the  time  and  place  named  in 
the  notice,  is  fatally  defective.— Americas  Bond- 
ing Ca  V.  Polver  (Neb.)  168. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  H  2,  4. 
In  bank  by  execntor  or  administrator,  see  "Eiz- 
ecnton  and  Administrators,"  |  8. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower"  ;  "Ezecntors  and  Administrators" ; 

"Homestead,"  |  3;  "Wills." 
Descent  of  Indian  lands,  see  "Indiana." 
Estoppel  of  widow   to  assert  title  as  against 

heirs,  see  "Estoppel,"  {  2. 
Inheritance  and  transfer  taxes,  see  "Taxation," 

tlO. 
Right  of  heir  as  party  in  ejectment  to  bill  of 

costs,  see  "Costs,"  S  2. 

i   1.    Blchta  Mid  UaUlltlM  of  iMln  and 
dlstrtlmteea. 

*The  mle  that,  where  a  parent  fnmishes  the 
purchase  money  and  takes  a  conreyance  in  the 
name  of  the  cliild,  an  advancement  is  pre- 
sumable, held  not  applicable  to  the  facts.— 
Moore  v.  Scruggs   (Iowa)  205. 

*Where  title  in  fee  simple  descends  to  an 
heir,  a  judgment  against  him  may  be  enforced 
by  execution,  and  therefore  the  creditor  cannot 
resort  to  equity.— Kalona  Sav.  Bank  v.  Eash 
(Iowa)  887. 

*In  the  case  of  a  descendable  interest  the 
character  of  the  estate  cast  upon  the  Iwir  la 
the  same  as  the  estate  held  by  the  ancestor.— 
Kalona  Sav.  Bank  v.   Eash  (Iowa)  887. 

*Where  a  widow  signed  an  agreement  with  the 
other  distributees  of  the  estate  of  her  deceased 
husband  under  a  mistake  of  law,  and  promptly 
elected  to  rescind  on  ascertaining  her  rights, 
she  was  entitled  to  rescind  under  Rev.  Civ.  Code, 
%i  1195,  1207,  1283,  1286.— GrifBng  v.  Gis- 
lason  (S.  D.)  646. 

DESCRIPTION. 

Names  of  individuals,  see  "Names." 

Of  property  conveyed,  see  "Boundaries,"  §  1. 

Of  proper^  to  be  taxed,  see  "Taxation,"  |  8. 

DESERTION. 

Oround  for  divorce,  see  "Divorce,"  |t  1,  2. 


See  "Replevin." 


See  "WilU." 


DETINUL 


DEVISES. 


DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  {  & 

DISBARMENT. 

Of  attorney,  tea  "Attorney  and  Client,"  i  1. 

DISCHARGE. 

From  employment,  see  "Biaster  and  Servant," 

*V«lBt  uuiot*t«d. 
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From  in4ehtedtie$$,  obUgaUon,  or  UabUitf/. 

See  "Bankmptcy,"  S  8;  "(Compromise  and  Set- 
tlement"; '•Judgment,"  <  12;  "Mortgages," 
tS  4,  6. 

Liability  as  surety,  see  "Principal  and  Surety," 
i  !• 

DISCLOSURE. 

Of  garnishee,  see  "Garnishment,"  i  8. 


DISCOVERY. 


i  Ai 


Under  atatntory  provlaloas. 

♦Under  Qrcuit  Court  Bule  60  (87  N.  W.  6), 
a  plaintitC  in  an  action  on  a  contract  held  en- 
titled to  an  order  for  a  discovery  of  documents 
in  the  possession  of  defendant.— London  Guar- 
antee Sc  Accident  Co.  v.  Bohnert  (Mich.)  1048. 

DISCRETION  OF  COURT. 

Amendment  of  claims  against  decedent's  estate, 
see  "Executors  and  Administrators,"  (  5. 

Amendment  of  pleading,  see  "Pleading,     |  6. 

Amendment  of  pleadings  in  equity,  see  £]qui- 
ty,"  8  1. 

Change  of  venue,  see  "Venue,"  {  1. 

Direction  of  view,  see  "Trial,"  t  8. 

Grant  of  writ  of  certiorari,  see  "Certiorari," 
8  1. 

Grant  or  refusal  of  costs,  see  "Costs,"  8  6. 

Opening  default  jud^ent,  see  "Judgment,"  (2. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," 8  17. 

Review  of  discretionary  rulings,  see  "Criminal 
Law,"  8  16. 

Security  for  costs,  see  "(Tosts,"  |  4. 

Separate  trial  of  defendants  in  criminal  prose- 
cution, see  "Criminal  Law,"  8  4. 

Service  of  list  of  witnesses  on  accused,  see 
"Criminal  Law,"  8  4. 

DISEASES. 

Of  animal,  see  "Animals." 
Repeal  of  statute  relating  to  sale  of  diseased 
animals,  see  "Statutes,"  8  6. 


DISMISSAL  AND  NONSUIT. 

ity    of    orden 
prosecution,    see 


Appealability    of    orders    refusing    to    dismlM 
•    •     •  "CMminal    Law," 


criminal 
8  16. 

At  trial,  see  "Trial,"  8  6. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  13. 

For    failure    to    give   security    for    costs,    see 
"Costs,"  8  4. 

In  justice's  court,  see  "Justices  of  the  Peace," 
8  2. 

Mandamus   to  review  order  of  dismissal,  see 
"Mandamus,"  8  2. 

8    1«      IllTOllUltArT. 

The  court  held  not  required  under  Code,  I 
8848,  to  dismiss  an  action  where  the  cost  bond 
is  filed  a  day  after  the  time  allowed  by  the 
court  for  the  filing. — Funk  v.  Church  te  Fitz- 
gerald (Iowa)  286. 

DISORDERLY  CONDUCT. 

See  "Breach  of  the  Peace." 


DISSOLUTION. 

Of  corporation,  see  "Ck)rporations,"  8  7. 
Of  injunction,  see  "Injunction,"  8  4. 
Of  partnership,  see  "Partnership,'^  8  2. 
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DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
"Partnership,''  {  2. 

Of  estate  of  decedent,  see  "Descent  and  Distri- 
bution" ;  "Bxecutora  and  Administrators,"  i  5. 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

Argument  and  conduct  at  trial  in  criminal 
prosecution,  see  "Criminal  Law"  {  7. 

County  attorney  as  party  to  quo  warranto,  see 
"Quo  Warranto,"  |  2. 

Code,  I  304,  held  to  authorize  the  district 
court  to  apix>int  an  attorney  to  act  in  a  matter 
before  the  grand  jury  for  the  county  attorney 
in  a  matter  in  which  he  is  personally  interested. 
—State  V.  Miller  (Iowa)  1087. 

The  court  cannot  determine  the  compensa- 
tion of  an  attorney  appointed  to  act  in  the 
place  of  the  county  attorney,  as  authorized 
by  Code,  {  304,  without  giving  the  county  at- 
torney an  opportunity  to  be  heard,  for  other- 
wise he  may  be  deprived  of  his  property  with- 
out due  process  of  law,  in  violation  of  Const. 
art.  1,  J  9.— State  v.  Miller  (Iowa)  1087. 

Under  Code,  |  301,  the  allowance  made  by 
the  judge  of  the  district  court  as  compensa- 
tion for  an  attorney  appointed  to  act  for  the 
county  attorney  held  improper  as  included  com- 
pensation under  an  invalid  order  of  appoint- 
ment—State y.  Miller  (Iowa)  1087. 

The  allowance  made  by  the  district  court 
as  compensation  for  an  attorney  appointed  t« 
act  as  county  attorney  in  a  certain  matter 
in  which  the  county  attorney  was  interested 
held  erroneous  as  including  compensation  for 
services  which  he  could  not  earn. — State  t. 
Miller  (Iowa)   1087. 

DITCHES. 


See  "Drains.' 


DIVERSION. 

,     .      .      f   rel 
ligious  Societies." 


.Of   property    of   religions   societies,    see   "Be- 
"gio 


DIVISION. 

Of  municipal  corporations,  see  "Municipal  Cor- 
porations," I  L 

DIVORCE. 

Effect  on  competency  of  parties  as  witnesses, 

see  "Witnesses,"  §  1. 
Separate     maintenance,     see     "Husband     and 

Wife."  (  4. 

{   1.    Oronnda. 

*To  warrant  a  divorce  for  desertion,  under 
Code,  g  3174,  there  must  be  not  only  a  sepa- 
ration, but  an  intent  to  cease  to  live  together 
as  husband  and  wife,  and  an  abnegation  of  all 
marital  duties. — Kupka  v.  Kupka  (Iowa)  610. 

*A  divorce  held  warranted  on  the  ground  of 
cruel  and  inhuman  treatment  on  the  part  of 
a   husband. — ^Lnielc  t.  Luick  (Iowa)  783. 

i  ft.    Jnrlsdlotlon,   proee«cUnss,   and   re- 
lief. 

In  an  action  for  divorce,  evidence  7ie/(/  in- 
sufBcient  to  establish  the  wife's  desertion. — 
Kupka  V.  Kupka  (Iowa)  610. 

*Rev.  Laws  1905.  S§  3379.  4111,  4112,  made 
no  substantial   change  in   the   law   as   to   the 


service  by  publication  of  the  summona  in  an 
action  for  uvoroe.— Becklin  v.  Becklin  (Biinn-i 
248. 

An  affidavit  for  service  by  publication  of  bdhi- 
mons  showing  that  personal  service  cannot 
well  be  made,  and  containing  statements  re- 
quired by  Rev.  Laws  1905,  <  4111  hOd  to 
fustify  an  order  by  the  court  directing  service 
by  publication  and  without  any  further  or  oth- 
er affidavit.— Beddin  v.  Becklin  (Minn.)  243. 

*An  order  of  publication  for  nonresident  dt- 
fendants  in  a  divorce  proceedinit  reqaired  ty 
Rev.  St.  189S,  |  2640,  held  to  hav^  l>een  m  d? 
and  entered  within  a  reasonable  tim-'  after  the 
affidavit  for  pubIic<ition.— In  re  G«ith'a  EKatf 
(Wis.)  552 ;  Zahorka  v.  Geith,  Id. 

In  a  proceeding  against  a  nonresident  de- 
fendant, failure  to  file  proof  of  the  mailing  of 
notice  required  by  Rev.  St  1898,  S  2642,  snbd. 
4,  until  after  entry  of  judgment  heid  imma- 
terial.—In  re  Geith's  Estate  (Wis.)  652;  Zalior- 
ka  v.  Geith,  Id. 

*A  declaration  of  the  court  in  divorce  pro- 
ceedings held  to  constitute  a  pr"nonnciiig  of 
judgment,  and  not  a  mere  order  for  jadgm.nt 
—In  re  Geith's  Estate  (Wis.)  552;  Zahorka  v. 
Gteith,  Id. 

*An  order  and  entry  of  judgment  none  pro 
tunc  as  of  the  date  of  a  former  judgment  of 
divorce  held  effective  to  dissolve  the  marriage 
relation  as  of  the  date  of  the  former  judgment— 
In  re  Geith's  EsUte  (Wis.)  562;  Zahorka  v. 
Geith,  Id. 


S  3. 


■Ilowsnoea,  and   disposi- 


Alimoajs 
tlon   ot  property. 

*Code,  S  3180,  h&d  not  to  authorise  a  change 
of  a  divorce  decree  in  relation  to  alimony,  ex- 
cept where  there  lias  I>een  a  change  ia  the  at- 
cumstances  of  the  parties. — Graves  ▼.  Graves 
(Iowa)  707. 

*A  husband  held  not  entitled  to  cdmplain  of  a 
decree  awarding  alimony  to  his  wife  on  tier 
obtaining  a  divorce  from  him.— Laick  y.  Ijaick 
(Iowa)    783. 

*An  action  at  law  held  not  maintainable  on 
a  decree  for  permanent  alimony.  Coinp.  Laws. 
I  8641.— Nixon   v.   Wright   (Mich.)   274. 

*A  decree  for  alimony  is  not  assignable. — 
Foumier  v.   Glutton   (Mich.)   425. 

*Under  0>mp.  Laws,  S  8638,  the  grantinK  of  a 
divorce  to  a  husband  on  the  ground  of  extrenw 
cruelty  held  not  to  preclude  the  granting  of 
alimony  to  the  wife.— Lofvander  t.  Lofvander 
(Mich.)  062. 

*One  thousand  dollars  alimony  to  a  wife  from 
whom  decree  of  divorce  has  been  granted  on  the 
ground  of  cruelty  held  excessive. — ^Lofvander  v. 
Lofvander  (Mich.)  662. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  I  2. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  |  &. 
Production  and  inspection  of  writings,  see  "Dis- 
covery," i  1. 


See  "Animala" 


DOGS. 


DOMICILE. 


Evidence  held  suflloicnt  to  support  a  findine 
that  defendant  was  a  nonresident. — Kpl^son  v, 
Detroit  G.  H.  &  M.  Ry.  Co.  (Mich.)  1057. 


*Voiiit  annotated.    See  syUabva. 
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DONATIONS. 

See  "GlftB." 

DORMANT  JUDGMENTS. 

See  ''Judgment,"  {  11. 

DOUBLE  TAXATION. 

See  "Taxation,"  |  1. 

DOWER. 

AtFectlng  right  of  wife  to  reformation  of  deed, 
see  "Reformation  of  Instruments,"  {  1. 

Merger  of  inchoate  right  of  dower,  in  fee,  see 
"Estatea." 

i  1.     Hatnre  and  reqnlaliMb 

•Growing  trees  are  a  part  of  the  realty,  so 
that  a  widow  is  entitled  to  dower  in  them. — 
Delaney  t.  Manshum  (Mich.)  1051. 

S   2.     Inehoate  Interest. 

•Under  Code  1851,  §  2096,  foreclosure  sale 
under  trust  deed  field  a  judicial  sale,  barring 
•wife's  right  to  dower.— Pierce  v.  O'Neil  (Iowa) 
1082. 

All  rights  of  vendee  to  whom  a  husband  sells 
any  part  of  the  realty  held  to  cease  on  hus- 
band's death  unless  wife  joined  in  the  convey- 
ance.—Delaney  v.  Manshum  (Mich.)  1051. 

•No  contract  of  sale  or  conveyance  by  a  hus- 
band without  the  signature  of  the  wife  will 
deprive  her  of  her  dower.— Delaney  ▼.  Manshum 
(Mich.)  1051. 

I   8.    Rlslita  and  remedlea  of  widow. 

A  widow  may  sue  to  enjoin  trespass  on  land 
in  which  she  has  a  dower  right,  withoot  wait- 
ing; for  the  assignment  of  dower,  and  without 
joining  the  other  tenants.— Delaney  y.  Manshum 
(Mich.)  1051. 

DRAFT. 

See  "Bills  and  Notes." 

DRAINS. 

Assessment  of  drainage  taxes,  see  "Taxation," 
83. 

Exercise  of  power  of  eminent  domain  in  estab- 
lishment of,  see  "Eminent  Domain,"  g  1. 

f    1.    Eatabllalinient  and  maintenance. 

•Loc.  Acts  1905,  p.  795,  No.  592,  g  5,  author- 
ising the  Governor  to  appoint  a  pro  tempore 
drain  commissioner  in  L.  county,  held  not  un- 
constitutional as  contravening  the  right  of  local 
self-government,  or  as  violative  of  Const,  art. 
14,  f  8,  prohibiting  the  state  from  engaging  in 
works  of  internal  improvement. — Attorney-Gen- 
eral T.  McClear  (Mich.)  27. 

•Under  Comp.  Laws  1897,  S  4346,  if  cer- 
tiorari be  not  brought  within  the  time  specified 
to  review  drain  proceedings,  the  legality  of  the 
drain  may  not  thereafter  be  questioned  at  law 
or  equity. — Crandall  v.  MoElheny  (Mich.)  261. 

In  an  action  on  a  ditch  contractor's  bond 
given  under  Laws  1902,  p.  99,  c.  38,  §  10,  com- 
plaint held  to  state  a  cause  of  action. — Eidsvik 
V.  Foley  (Minn.)  993. 

A  ditch  contractor's  bond  given  under  Laws 
1902,  p.  99,  c.  38,  g  10,  purporting  to  indemnify 
all  persons  who  may  be  damaged  by  the  con- 
tractor's failure  to  construct  the  ditch,  held 
authorized.— Eidsvik  t.  Foley  (Minn.)  993. 


•Point  annotated.    See  •jllaboa. 


•The  determination  of  the  board  of  drain  com- 
missioners that  lands  are  benefited  by  a  drain 
is  conclusive,  except  in  case  of  fraud. — Alstad 
V.  Sim  (N.  D.)  66. 

•The  Jurisdiction  to  order  the  construction  of 
a  drain  is  acquired  by  filing  with  the  board  a 
petition  by  the  landowner*  and  an  order  by  the 
board  establishing  the  drain  after  hearing  on  due 
notice.— AlsUd  ▼.  Sim  (N.  D.)  66.  ' 

Supervisors  of  a  town  in  proceedings  to  es- 
tablish a  drain  under  Sev.  St.  1898,  Ig  1359- 
1371,  held  a  special  statutory  tribunal,  which 
must  act  in  accordance  with  the  procedure  pre- 
scribed, with  reference  to  all  substantial  mat- 
ters, in  order  to  sustain  their  jurisdiction. — 
Fraser  v.  Mulany  (Wis.)  139. 

•Failure  of  a  board  of  supervisors  to  give 
notice  of  the  first  hearing  of  proceedings  to  es- 
tablish a  drain,  as  required  by  Rev.  St.  1808, 
g  1360,  held  a  fatal  defect.— Fraser  t.  Mulany 
(Wis.)  139. 

•Where  supervisors  of  a  town,  sitting  as  a 
special  tribunal  to  establish  a  drain,  lose  juris- 
diction by  failure  to  perform  a  necessary  step, 
their  proceeding  and  determination  is  void,  and 
may  oe  attacked  collaterally  or  directly,— 
Fraser  v.  Mulany  (Wis.)  139. 

A  complaint  to  enjoin  the  construction  of  a 
drain,  alleging  that  no  notice  of  the  first  hear- 
ing required  by  Rev.  St.  1808,  g  1360,  had  been 
given,  held  not  defective  because  it  also  alleged 
the  presence  in  the  record  of  an  affidavit  of 
service.— Fraser  v.  Mulany  (Wis.)  139. 

•Where  proceedings  to  establish  a  drain  were 
fatally  defective,  objectors  were  entitled  to 
maintain  a  suit  in  equity  to  restrain  the  same, 
and  had  not  an  adequate  remedy  at.  law  by  ap- 
peal or   certiorari.— Fraser   v.   Mulany    (Wis.) 

Under  Rev.  St.  1898,  gg  1363, 1364,  the  super- 
visors, before  attempting  to  apportion  the  ex- 
pense of  constructing  a  drain  among  those  ben- 
efited, held  bound  to  determine  the  question  of 
damages  to  lands  through  which  it  runs.— 
Fraser  v.  Mulany  (Wis.)  189.  ^ 

Under  Rev.  St.  1898,  g  1364.  where  a  public 
drain  crossed  a  highway  which  was  benefited, 
the  failure  and  neglect  of  the  supervisors  of 
the  town  to  pass  on  the  question  of  benefit  to 
such  highway,  constituted  a  fatal  departure 
from  their  dut7.— Fraser  v.  Mulany  (Wia)  1^. 

I   2.     Assessments  and  special  taxes. 

Holder  of  orders  on  drain  assessment  fund 
held  not  entitled  to  recover  excess  derived  from 
subsequent  assessment  for  repair  and  exten- 
sion of  the  drain.— Dean  v.  Treasurer  of  Clin- 
ton County   (Mich.)    1131. 

Proceedings  by  drain  commissioner  to  clean 
and  extend  drahi,  and  assessment  thereunder, 
held  not  within  Laws  19as,  p.  350,  Act  No. 
222,  prescribing  proceedings  where  provision 
for  payment  for  drain  as  originally  laid  out 
is  not  legally  made.— Dean  v.  Treasurer  of 
Clinton  County  (Mich.)  1131. 

The  right  of  way  of  a  railway  company  pay- 
ing a  gross  earnings  tax  as  provided  by  Special 
Laws  1878,  p.  802,  c.  Ill,  is  exempt  from  as- 
sessment for  special  benefits  accruing  by  the 
construction  of  a  public  ditch. — In  re  Drainage 
Ditch  No.  6  (Minn.)  993 ;  Patterson  t.  Chicago, 
R.  I.  &  P.  Ry.  Ck).,  Id. 

•After  a  drain  is  completed  the  collection  of 
assessments  will  not  be  restrained  though  the 
commissioners  proceeded  irregularly  in  the  con- 
struction of  the  drain.— Alstad  v.  Sim  (N.  D.) 

GO. 

Irregularities  of  drain  commissioners  in  let- 
ting  coatract.s   for  the   work  or  for  the  ma- 
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terials  are  not  trronnds  for  a  permanent  injmic- 
tion  against  Uie  collection  of  asseasmenti  when 
not  applied  for  nntil  the  drain  ia  completed. — 
Alatail  V.  Sim  CN.  D.)  66. 

Penone  whose  lands  are  assessed  for  a  drain 
will  not  be  heard  in  a  soit  to  enjoin  the  col- 
lection of  assessments  they  having  had  notice 
that  the  work  was  being  done  porsoant  to  pro- 
eeedingi  anthorized  bj  the  drainaffe  board. — Al- 
stad  V.  Sim  (N.  D.)  66. 

Technical  deviations  from  the  prorision  of  a 
statute  as  to  the  duties  of  a  dramoge  board  in 
creatine  a  diuin,  and  an  objection  that  the 
board  did  not  secure  a  right  of  way  before  the 
drain  was  established,  are  not  grounds  to  en- 
Jo&D  the  collection  of  the  assessment— Alstad 
T.  Sim  (N.  D.)  66. 

In  drain  opening  proceedings,  failure  of  the 
supervisors  to  record  the  final  certificate  re- 
quired hy  Bev.  St.  1898,  |  1864,  and  the  order 
awarding  damages,  as  required  by  section  1863, 
Md  fatal  defects  in  the  proceedings.— Fraser 
V.  Mnlany  (Wis.)  139. 

Where  supervisors  arbitrarily  omitted  lands 
directly  benefited  by  a  public  drain  from  the 
assessment,  and  assessed  portions  of  the  cost 
on  lands  not  benefited,  either  arbitrarily  or 
fraudulently,  the  assessment  waa  void.— Fraaer 
V.  Mnlany  (Wis.)  139. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  I^aw,"  |  5. 

DURESS. 

In  enforcing  payment,  see  "Payment,"  I  2. 
Procuring  contract  of  lease,  see  "Landlord  and 
Tenant,"  1 1^. 

DYING  DECLARATIONS. 

See  ''Homicid^''  I  4. 

EASEMENTS. 

See  "Dedication";   "Highways." 
Grant  of  riffht  of  way  to  railroad,  see  "Bail- 
roads,"  §  1. 

I  1.  Oreatlaik,  ezlst«iiee,  aad  taradam- 
tlon. 
*The  use  by  adjacent  owners  of  a  strip  of 
ground  in  dispute,  as  a  neutral  entranceway 
to  both  lots,  held  to  create  an  easement  in 
favor  of  the  one  not  entitled  to  the  fee.— Wait 
V.  Brock   (Iowa)   471. 

f  S.     Extent  of  vlsht,  nse,  and  obstrae- 

tlOB. 

'Strangers  to  certain  deeds  reserving  a  right 
of  way,  whose  land  all  abutted  on  a  public 
street,  Md  not  entitled  to  enforce  such  reserva- 
tion for  the  purpose  of  obtaining  a  right  of 
way  over  plamtiirs  land.— Brace  v.  Van  Bpa 
(8.  D.)  147. 

EDUCATION. 

Taxation  of  educational   societies,  see  "Taxa- 
tion," S  2. 

EJECTMENT. 

'estrain,  s 
Pa'rties  entitled  to  costs. 


Injunction  to  restrain,  see  "Injunction,"  |  2. 
Parties  entitled  to  costs,  see  "Costs,"  {  2. 

ELECTION  OF  REMEDIES. 

For  injuries  to  land  or  easements  for  pabllc 
see  ''Bminent  Domain,"  f  2. 


use. 


*Where  plaintiff  rescinded  -  an  exchange  of 
real  estate  for  mining  stock  his  suit  to  recover 
the  land,  was  dismissed,  it  was  not  an  election 
of  remedies  precluding  plaintiff  from  thereafter 
suing  to  recover  the  value  of  the  land. — ^Dooley 
V.  Crabtree  (Iowa)  889. 

ELECTIONS. 

Appellate  Jurisdiction  <rf  pattteuUr  ooarta  fai 
election  contest,  see  "Courts,"  |  4. 

Laws  relating  to  voting  madiJne  conunisBion  as 
unlawful  delegation  of  power,  see  "Constitu- 
tional Law,"  I  2. 

Mandamus  to  review  election  contest,  see  "Man- 
damus," 8  2. 

Bestraimng  use  of  voting  machines,  see  "Injunc- 
tion," jS. 

Bight  to  confer  original  Jurisdiction  on  particu- 
lar appellate  courts  in  election  contests,  see 
"Courts,"  f  4. 

{   1.    NomlastlmM     wsA     prlmaiy     elee- 
tloaa. 

'Electors'  certificate  of  nomination  of  candi- 
date for  (Sovemor  held  legally  insuflSdent,  be- 
ing signed  by  less  than  2,000  qualified  Toteis. — 
In  re  Official  Ballot  for  Cieneral  Election  of 
November,   1906  (Minn.)   1. 

•Under  Bev.  PoL  Code,  H  809-865,  Const, 
art  9,  f  6,  and  Caucus  Law,  Laws  1906,  p. 
145,  c.  107,  tf  1,  5,  Jteld  impliedly  repealed  and 
a  party  county  convention  alone  to  have  au- 
thority to  name  candidates  of  that  party  for 
the  office  of  county  commissioner. — State  v. 
Bezford   (S.  D.)  216. 

Under  Bev.  Pol.  Code,  gt  1886,  1902,  a  ^ti- 
tion  for  the  nomination  of  one  as  a  candidate 
for  the  office  of  State  Senator  held  inaufiScient. 
—Harris  v.  King  (S.  D.)  644. 

Under  Primary  Election  Law  (Laws  1903, 
pp.  762,  766,  c.  461,  81  16,  26),  as  amended, 
and  Bev.  St  1898,  c.  6,  88  81-85,  a  penon 
nominated  at  a  primary  dection  and  having 
received  a  certificate  hM  a  quasi  officer  whose 
right  could  not  be  affected  by  the  subsequent 
acts  of  the  board  of  canvassers.— State  v.  Goff 
(Wis.)  628. 

The  right  of  the  holder  of  a  certificate  of 
election  at  a  primary  to  have  his  name  printed 
on  the  official  ballot  could  be  contested  wily  on 
a  writ  of  quo  warranto. — State  v.  Ooff  (Wis.) 
628. 

8   2.    Ballots. 

Laws  1906,  p.  400,  e.  267,  aathoridnK  the  nse 
of  voting  machines  at  elections,  hM  not  to 
contravene  the  constitutional  provision  that  all 
elections  shall  be  by  ballot— ESIwell  v.  (>onistock 
(Minn.)  698. 

Under  Onst  art  7,  8  6,  providing  that  all 
elections,  except  for  town  officers,  shall  be  by 
ballot  any  method  of  conducting  elections,  sanc- 
tioned by  the  Legislature,  which  will  aecnre  lliat 
right,  is  a  substantial  compliance  with  the 
consntutional  mandate.  —  Elwell  v.  (>omstock 
(Minn.)  69& 

*A  ballot  cast  at  an  election  which  is  so 
marked  by  the  elector  that  his  identity  is  dis- 
closed to  any  person  other  than  the  voter  is 
void.— Elwell  V.  CJomstock  (Minn.)  GS8. 

'Where  a  mark  of  Identification  appears  on 
the  ballot,  the  elector  who  cast  it  cannot  be 
beard  to  say  that  he  did  not  intend  to  make  the 
mark  for  that  purpose.— EHwell  v.  Gomstock 
(Minn.)  698. 

Where  the  name  of  electors  were  plainly 
vrritten  on  the  face  or  back  of  the  ballots,  thev 
were  properly  excluded.— Blwell  v.  O>mstock 
(Minn.)  ^8. 


*Polat  MUMtKted.    Soo  syUabva. 
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Where  an  elector  wrote  Ua  name  ob  the  back 
ef  the  ballot  and  then  completely  eraaed  it,  it 
was  properly  counted.— Blwell  v.  Conutock 
(Minn.)  m. 

Where  upon  ballots  there  were  capital  letters 
apparently  the  initials  of  the  name  of  an  elector, 
they  were  illegal.— Elwell  ▼.  Comstock  (Minn.) 
688. 

Where  opposite  the  name  of  one  of  the  candi- 
dates the  word  "nit"  was  written,  and  opposite 
the  names  of  other  candidates  "may  the  best 
man  win,"  the  ballots  were  properly  counted. — 
Blwell  T.  Comstock  (Minn.)  6^. 

Under  Primary    Election   Law   (Laws    1903, 
768,  769,  7ff2,  763,  766.  c.  451)  U  9,  12, 
20,  25,  and  Rev.  St.  1898.  i  41,  voters  at  a 
rimary  election  held  entitled  to  write  on  their 
laliots,  as  cnndidates  for  officeti,  tlie  mimeii  of 
persons  who  had  not  filed  nomination  papers. — 
State  T.  Yankee  (Wis.)  660. 

I   3.    Oondnet  of  eleetlon. 

Laws  1906,  p.  400,  c.  267,  antborizinK  the  use 
of  voting  machines  at  elections,  held  not  to 
contotvene  the  constitutional  provision  that  all 
elections  shall  be  by  ballot— Elwell  v.  Com- 
stock (Minn.)  698. 

i  4.     Contests. 

Rev.  8t  1905,  {  202,  provides  for  procedure 
in  election  cases  which  is  in  substance  manda- 
mus and  original  proceeding  In  such  instances 
may  therefore  lie  conferred  on  the  Supreme 
Court,  but  under  section  203,  an  election  con- 
test must  first  be  determined  by  the  district 
court. — In  re  Lauritsen  (Minn.)  404. 

Rev.  Laws  1906,  i  203,  authorizes  and  re- 
quires the  district  courts  of  the  state  to  deter- 
mine election  contests  instituted  thereunder 
in  the  manner  provided  by  section  202.— Wbaley 
T.  Bayer  (Minn.)  820. 

ELECTRICITY. 

EHectrle  lighting  in  cities,  see  "Municipal  C!or- 
porations,"  g  9. 

'Though  deceased  was  a  bare  licensee  or  tres- 
passer on  the  land  of  H.  when  killed  by  con- 
tact with  the  electric  wire  of  defendant  across 
the  land,  where  it  was  allowed  to  sag  and 
the  insulation  was  worn  olf  held  defendant 
was  liable,  having  known  of  the  danger  and 
that  persons  were  in  the  habit  of  going  near 
it.— Oonnell  v.  Keokuk  Electric  Ry.  &  F( 
Co.  (Iowa)   177. 


rower 


EMBEZZLEMENT. 

On  a  prosecution  for  embeezlement,  the  ques- 
tion whether  defendant  obtained  certain  cor- 
porate stock  from  prosecutor  as  a  purchaser 
or  as  a  broker  held  one  for  the  jury.— People 
▼.  West  (Mich.)  1041. 

EMINENT  DOMAIN. 

Acquisition  of  right  of  way  by  condemnation 
proceedings,  see  "Railroads,"  g  1. 

Admissions  in  condemnation  proceedings,  see 
"Evidence,"  |  6. 

Documentary  evidence  in  condemnation  pro- 
ceedings, see  "Evidence,"  g  8. 

Estoppel  to  claim  damages  for  lands  condemned, 
see  ''Estoppel,"  {  2. 

Harmless  error  in  condemnation  proceedings, 
see  "Appeal  and  Error,"  H  22,  22%. 

Judgment  in  condemnation  proceedings  as  res 
jndicata,  see  "Judgment,"  f  8. 

Mandamus  to  review  order  dismissing  condem- 
nation proceedings,  see  "Mandamus,"  §  1. 


Opinion  evidenes  in  condemnation  proceedings, 
see  "Evidence,"  |  10. 

Public  improvements  by  mnnidpalities,  see  "Mu- 
nicipal Corporations,^  i  4. 

i    1.    Oompemsatioii. 

*In  a  condemnation  proceeding  interest  is  to 
bo  awarded  from  the  time  the  railway  com- 
pany takes  possession. — Ouinn  v.  Iowa  &  St  L. 
By.  Co.   (Iowa)  209. 

*Xhe  owner  of  property  abutting  on  a  street, 
which  was  excavated  in  bringing  it  to  estab- 
lished grade,  held  not  entitied  to  recover  dam- 
ages under  Bill  of  Rights,  {  18,  and  Code.  H 
751,  782.— Talcott  Bros.  t.  Citr  of  Des  Moines 
(Iowa)  811. 

*In  a  proceeding  for  a  separation  of  railroad 
and  street  grades,  it  was  proper  to  refuse  to 
adopt  as  a  tenant's  measure  of  damages  the 
value  of  the  tenant's  term  less  the  rent  reserved. 
—City  of  Detroit  v.  C.  H.  Little  Co.  (Mich.)  671. 

Where  proceedings  were  instituted  for  th« 
separation  of  grades  and  the  abolition  of  certain 
railroad  grade  crossings,  the  owner  of  a  lease- 
hold hM  entitied  to  recover  only  such  damages 
as  were  sustained  from  the  improvement  on 
which  his  property  abutted.— City  of  Detroit  v. 
a  H.  Little  Go.  (Mich.)  671. 

*In  proceedings  to  condemn  a  railroad  right 
of  way  over  mortgaged  land,  the  mortgagee 
held  not  bound  by  any  agreement  between  the 
railroad  company  and  the  mortgagor,  or  by  ap- 
praisal in  condemnation  proceedings.— Stamnes 
v.  Milwaukee  &  S.  L.  Ry.  C!o.  (Wis.)  100. 

In  proceedings  to  condemn  a  railroad  right  of 
way  over  mor^aged  land,  the  award  covers  the 
value  of  the  land  taken  and  the  injury  to  the 
land  not  taken.— Stamnes  v.  Milwaukee  &  S. 
L.  Ry.  (30.  (Wis.)  100. 

*In  proceedings  to  condemn  a  railroad  right 
of  way  over  mortgaged  land,  tlie  taking  l£at 
must  be  made  good  to  the  mortgagee  under 
Rev.  St  1898,  Sf  1848,  1863,  held  to  cover  the 
whole  injury  to  the  estate,  and  not  the  mere 
value  of  the  strip  occupied  by  the  right  of  way. 
—Stamnes  v.  Milwaukee  &  S.  L.  Ry.  Co.  (Wis.) 
100. 

*Rev.  St  1898,  i  1848,  held  to  require  as- 
certainment of  the  diminution  of  the  value  of 
the  land  not  taken  bv  direct  injury  as  to  the 
whole  ownership,  legal  and  equitable. — Stanmes 
V.  Milwaukee  &  S.  L.  Ry.  Co.  (Wis.)  100. 

*The  cutting  of  a  ditch  through  the  premises 
of  an  individual  in  the  establishment  of  a  drain, 
is  a  taking  of  property  for  which  compensa- 
tion must  be  made,  unless  a  nuisance  exists 
on  the  identical  premises. — Eraser  v.  Mulany 
(Wis.)  139. 

§  S.    Proeeedlnsa  to  take  property  Mad 
•ssess  oompensatloii. 

*Where  there  are  formal  pleadings  in  con- 
demnation prooeedings,  held  that  a  defense  not 
pleaded  cannot  be  used.— Mason  v.  Iowa  C!ent 
Ry.  Co.  (Iowa)  1. 

In  condemnation  proceedings  defendant  can- 
not complain  that  a  witness,  in  estimating  the 
damages,  considered  the  character  of  a  cross- 
ing which  had  already  been  constructed  where 
it  had  already  indicated  the  character  of  the 
crossing  it  would  furnish. — Guinn  v.  Iowa  &  St 
L.  By.  Co.  (Iowa)  209. 

*In  condemnation  proceedings,  an  instruc- 
tion that  the  Jury  must  consider  the  evidence 
in  the  light  of  their  view  of  the  premises  and 
determine  the  facta  from  the  evidence  alone, 
was  proper.— Guinn  v.  Iowa  &  St.  L.  Ry.  Co. 
(Iowa)  209. 

Where  in  condemnation  proceedings  defend- 
ant  disclaimed  any   right  to   damages   for   in- 
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creased  fire  risk,  evidence  of  the  Are  insurance 
rates  In  the  city  held  properly  excluded. — 
]^yne  City,  G.  &  A.  R.  Go.  v.  Andenon  (Mich.) 

I  8.    ReiBMllea    of    uwae—   at  propertr< 

Where  a  railroad  company  continued  to  tres- 
pass on  land  in  controversy,  after  plaintiff  ob- 
tained title,  plaintiff  conld  either  sue  for 
posnession,  to  enjoin  the  continuance  of  the 
use  of  the  land,  or  institute  condemnation  pro- 
ceedings.—Clark  V.  Wabash  B.  Co.  (Iowa)  309. 

Where  plaintiff  sued  to  recover  the  value  of 
a  railroad  right  of  way,  he  could  only  recover 
interest  from  the  date  he  acquired  title. — Clark 
V.  Wabash  R.  Co.  (Iowa)  300. 

In  a  proceeding  to  recover  the  value  of  cer- 
tain property  appropriated  by  a  railroad  for  a 
right  of  way,  attorney's  fees  are  allowable  to 
plaintiff.— Clark  v.  Wabash  R.  Co.  (Iowa)  309. 

A  city  having  permitted  its  streets  to  be  t(wn 
up  before  taking  proceedings  for  separation  of 
grades  held  not  entitled  to  claim  that,  because 
the  owner  of  a  lensehold  voluntarily  removed 
Ita  buildings  before  such  proceedings,  it  could 
not  recover  damages  therefor.— City  of  Detroit 
V.  a  H.  Little  Co.  (Mich.)  671. 

EMPLOYES. 

See  "Master  and  Servant." 

ENTIRETY,  ESTATE  BY. 

See  "Husband  and  Wife,"  |  1. 

ENTRY. 

Of  Judgment,  see  "Appeal  and  Error,"  {  2. 
Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant," i  6. 

EQUITABLE  ESTOPPEL. 

See  "Estoppel,"  i  2. 

EQUITY. 

Aatitority  of  equity  court  to  require  security  for 

coats,  see  "Costs,"  {  1. 
Effect  of  laches  on  right  to  security  for  costs, 

see  "Costs,"  §  4. 
Eiquitable  estoppel,  see  "Estoppel,"  i  2. 
Relief  against  judgment,  see    Judgment,"  §  6. 

Partioular  tubjecU  of  equitahle  juritdicHon  and 
eguitaole  remediet. 

See  "Cancellation  of  Instruments" ;  "Creditors* 
Suit";  "Fraudulent  Conveyances";  "Injunc- 
tion" ;  "Marshaling  Assets  and  Securities" ; 
"Ne  Exeat";  "Nuisance,"  $  1;  "Partition," 
t  1;  "Quieting  Title";  "Reformation  of  In- 
struments" ;  "Specific  Performance" ;  "Trusts." 

Actions  to  confirm  or  try  tax  titles,  see  "Taxa- 
tion," i  9. 

Elnforcement  of  judgment  against  rights  of  dis- 
tributee of  decedent's  estate,  see  "Descent  and 
Wstribution,"  S  1. 

Restraining  drainage  proceedings,  see  "Drains," 
§  1. 

{   1.    PlMdlns. 

•Under  chancery  rules  1  (a),  10  (e),  held 
the  signing  of  an  answer,  in  the  nature  of  a 
cross-bill,  by  defendant's  solicitor,  was  suffi- 
cient.—O'Donneli  V.  St.  Clair  Circuit  Judge 
(Mich.)  769. 

*A  bill  to  determine  a  vendor's  right  to  a 
lien  for  the  price  need  not  be  verified. — Shaw 
V.  Tabor  (Mich.)  1046. 


In  a  suit  to  reform  a  deed,  denial  of  an  ap- 
plication to  amend  the  answer  held  not  an  abn** 
of  discretion.— Scheuer  v.  Chloupek  (Wis.)  1035. 


§  2.    Hsartas,    mibasiaslom   sf 
tver,  wad  reheariac. 

Where,  after  trial  and  submission,  tbe  peti- 
tion is  amended  so  as  to  change  tlie  cause  of 
action  from  one  in  equity  to  one  at  lair.  kcU 
the  submission  slioala  be  set  aside  and  the 
cause  set  for  trial  by  a  jury. — Haitwic  t.  Has 
(Iowa)  1& 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCROWS. 

*A  depositary  of  a  dieck  in  escrow  may  prove 
any  facts,  in  an  action  by  the  depositor,  to  de- 
feat the  depositor's  claim  to  the  check  and  sliow 
the  title  thereto  to  be  in  payee. — Brockway  t. 
Reynolds  (Neb.)  164. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  i  2. 
Of  counties,  see  "Counties,"  S  1. 
Of  drains,  see  "Drains,"  §  1. 
Of  highways,  et^  "Highways,"  {  1. 
Of  will,  see  "Wills,"  !  4. 

ESTATES. 

See  "Dower." 

Created  by  will,  see  "'WUla,"  {  R 

Decedents  estates,  see  "Descent  and  Distribu- 
tion" ;  "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Joint  tenancy,  see  "Joint  Tenancy." 

Restrictions  on  creation  of  future  estates,  sei* 
"Perpetuities." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon." 

•Acceptance  of  a  deed  from  husband  to  -wifp 
held  to  merge  the  wife's  inchoate  dower  estate 
in  the  fee.— Scheuer  v.  Chloupek  (Wis.)  1085. 

ESTOPPEL 

By  judgment,  see  "Judgment,"  H  S,  8. 

Of  corporation  by  acta  of  officers,  see  "Corpora- 
tions," i  5. 

To  allege  or  deny  corporate  existence,  see  "CSor- 
porations,'-  i  1. 

To  assert  invalidity  of  corporate  contract,  set- 
"Corporations,"  |  6. 

To  assert  invalid!^  of  county  bonds,  see  "Coun- 
ties," {  8. 

To  attack  assignment  for  benefit  of  creditors, 
see  "Assignments  for  Benefit  of  Creditors." 
§2. 

To  avoid  or  forfeit  insarance  poIiey«  see  "In- 
surance," S  8. 

To  maintain  action  for  reduction  of  salary  of 
corporate  officer,  see  "Corporations,"  I  4. 

To  rescind  sale  of  corporate  stock,  see  "Corpo- 
rations," S  2. 

To  sue  for  money  received,  see  "Money  Re- 
ceived." 

To  take  appeal,  see  "Appeal  and  Error,"  S  3. 

8   1.    By  deed. 

•A  title  acquired  by  a  vendor  held  to  inure 
to  the  benefit  of  a  parchaser. — CJliapman  v.  City 
of  Sault  Ste.  Marie  (Mich.)  58. 

In  an  action  on  a  deputy  treasurer's  bond  in 
the  name  of  the  treasurer,  a  recital  in  the  bond 
that  the  principal  is  deputy  treasurer  will  es- 
top the  sureties  to  deny  that  he  was  such  and 


*  Point  annotated.    Bee  syllalivs. 


Digitized  by 


Google 


INDEX. 


1175 


that  the  bond  was  an  official  bond.— United 
Htates  Fidelity  &  Ouaran^  Co.  r.  McLaughlin 
<Neb.)  890. 

*The  prantor  in  a  warranty  deed  who  holds 
a  previously  existing  mortgage  on  the  granted 
premises  cannot  assert  any  rights  as  a  mort- 
gagee against  his  grantee,  nor  can  his  assignee 
unless  an  innocent  purchaser.— Brynjolfson  r. 
Dagner  (N.  D.)  320. 

f  S.    EanltaUe  astopp*!. 

*Facta  neM  not  to  show  estoppel  to  claim  dam- 
ages for  land  condemned. — ^Mason  t.  Iowa  Cent. 
By.  Co.  (Iowa)  1. 

*A  widow  held  not  estopped  to  assert  title 
to  land  as  against  the  heirs  of  her  husband. — 
Smith  V.  Smith   (Iowa)   194. 

*Facts  held  not  to  show  the  equitable  owner 
of  land  estopped  to  assert  title  as  against  a 
judgment  creditor  of  the  one  in  whose  name  the 
title  stood.— Moore  ▼.  Scruggs  (Iowa)  205. 

An  equitable  estoppel  held  not  available  unless 
pleaded.— Saginaw  Suburban  R.  Co.  v.  Connelly 
(Mich.)    677. 

'Defendant,  having  been  asked  by  his  father's 
vendor  whether  he  had  any  interest  in  the 
property,  and  having  answered  in  the  negative, 
held  estopped  to  thereafter  claim  a  life  estate 
in  the  property  under  his  father. — Nagelspach 
V.  Shaw  (Mich.)   843. 

'Estoppel  will  not  supply  the  want  of  power 
or  make  valid  an  act  prohibited  by  statute. — 
Weatherington  v.  Smith  (Neb.)  881. 

EVICTION. 

Of  tenant  of  demised  premises,  see  "Landlord 
and  Tenant,"  {  4. 

EVIDENCE. 

See  "Affidavits";  "Depositions";  "Dfacovery"; 

"Witnesses." 
Admissibility  of  evidence   under  pleading,   see 

"Pleading,^'  J  6. 
Applicability  of  Instructions   to   evidence,   sec 

"Trial,"  S  10. 
Cure  of  error  in  rulings  on  at  trial,  see  "Trial,'" 

8  15. 
Necessity  and  subject-matter  of  instructions  as 

to,  see  "Trial,"  g  8. 
Newly  discovered  evidence  as  gronnd  for  new 

trial,  see  "New  Trial,"  §  2. 
Questions  of  fact  for  jury,  see  "Trial,"  8  6. 
Reception  at  trial,  see  "Criminal  Law,"  I  6; 

"Trial,"  8  4. 
Requests  for  instructions  relating  to.  see  "Trial," 

8  11. 
Requisites  and  sufficient  of  instructions  relat- 
ing to,  see  "Trial,"  8  »■ 
Verdict  or  findings  contrary  to  evidence,  see 

"New  Trial,"  8  2. 

At  to  particular  foot*  or  ittuet. 

See  "Adverse  Possession,"  8  2;  "Boundaries,"  8 
2;  "C!ompromise  and  Settlement";  "Customs 
and  Usages" ;  "Damapes,"  8  5 ;  "Dedication,'' 
8  1;  "Deeds,"  §  3;  "Domicile";  Fraudulent 
Conveyances,"  8  2. 

Abandonment  of  homestead,  see  "Homestead," 
84. 

Advancements,  see  "Descent  and  Distrlbation," 

81- 

Appointment  or  removal  of  policeman,  see  "Mu- 
nicipal Corporations,"  8  3. 

Assumption  of  risk  incident  to  employment,  see 
"Master  and  Servant,"  8  8. 

Constructive  trust,  see  "Trusts,"  8  1. 

ESzistenoe  of  highway,  see  "Highways,"  8  1. 


Existence  of  parol  trust,  see  "Trusts,"  |  1. 
Gift  to  child,  see  "Parent  and  Child." 
Mental  capacity  of  testator,  see  "Wills,"  8  1* 
Notice  of  defects  in  goods  sold,   see   "Sales," 

88. 
Suitableness  of  person  as  guardian,  see  "Guard- 
ian and  Ward,^'  8  l* 
Undue  influence  in  procuring  maldng  «f  will,  see 

"Wills,"  I  a 

7n  action*  by  or  against  particular  cla»»e»  of 
pertont. 

See  "Brokers,"  8  8;  "Carriers,"  88  2,  8;  "Hus- 
band and  Wife,"  88  3-5;  "Master  and  Serv- 
ant," 88  10-12;  ''Municipal  Corporations," 
8  8;  "Physicians  and  Surgeons":  "Prindpal 
and  Surety,"  1 2;  "Railroads,"  88  i-4 ;  "Street 
Railroads,^'  8  !• 

Banks,  see  "Banks  and  Banking,"  8  2. 

Between  landlord  and  tenant,  see  "Landlord  and 
Tenant,"  8  7. 

Sheriff,  see  "Sheriffs  and  Onatables,"  8  1- 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  8  2. 

In  particular  civil  action*  or  proceeding*. 

See  "Assault  and  Battery,"  8  1;  "Cancellatiop 
of  Instruments,"  8  2;  "Contribution";  "Di- 
vorce," 8  2;  "Fraud,"  8  2;  "Injunction,"'  8  3: 
"Insurance,"  8  8 ;  ''Libel  and  Slander,"  8  ^.■ 
"Malicious  Prosecution,"  8  1 ;  "Negligence,"  i 
8;  "Reformation  of  Instruments,"  8  2;  "Spe 
clfic  Performance,"  8  3. 

Actions  for  causing  death,  see  "Death,"  8  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," 8  2. 

Disbarment  proceedings,  see  "Attorney  and 
Client,"  8  1. 

For  abatement  of  nuisance,  see  "Nuisance,"  8  1- 

For  accounting  by  broker,  see  "Brokers,"  8  1- 

For  aconnting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  8  7. 

For  breach  of  contract,  see  "Contracts,"  8  6; 
"Sales,"  88  6,  7 ;  "Vendor  and  Purchaser,"  8  6. 

For  breach  of  warranty,  see  "Sales,"  8  7. 

For  compensation  of  broker,  see  "Brokers,"  8  3. 

For  conversion  by  sheriff,  see  "Sheriffs  and  Ck>n- 
stables,"  8  1- 

For  criminal  conversation,  see  "Husband  and 
Wife,"  8  6. 

For  death  of  servant,  see  "Master  and  Servant," 
88  10-12. 

For  deposit  in  bank,  see  "Banks  and  Banking,' 
8  2. 

Foreclosure  of  mechanic's  lien,  see  "Mechanics' 
Liens,"  8  8. 

For  injuries  to  goods  in  carriage,  see  "Car- 
riers," 8  2. 

For  malpractice,  see  "Physicians  snd  Surgeons." 

For  personal  injuries,  see  "Animals";  "Car- 
riers," 8  3:  "Master  and  Servant."  88  H,  12; 
"Municipal  Corporations,"  88  6-8:  "Rail- 
roads," 88  2-4;  '•Street  Railroads,"  )  1- 

For  price  of  goods,  see  "Sales,"  8  6- 

For  separate  maintenance,  see  "Hnsband  and 
Wife,^'  8  4. 

On  appeal  from  justice's  conrt,  see  "Justices  of 
the  Peace,"  8  3. 

On  bill  or  note,  see  "Bills  and  Notes,"  8  6. 

On  insurance  policy,  see  "Insurance,'  8  7. 

On  subscription  to  corporate  stock,  see  "Corpo- 
rations," 8  2. 

Probate  proceedings,  see  "Wills,"  8  4. 

To  confirm  or  try  tax  tiUes,  see  "Taxation,"  8  9. 

To  determine  priority  of  mortgage,  see  "Mort- 
gages," 8  2. 

To  open  default  judgment,  see  "Judgment,"  8  2. 

To  recover  money  lost  at  gaming,  see  "Gaming," 

8  1- 

To  sever  territory  from  dty,  see  "Municipal 
Corporations,"  8  1. 

Trial  of  disputed  claims  against  decedent's  es- 
tate, see  "Executors  and  Administrators,"  |  6. 
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In  ortmindl  proteeution*. 

Bm  "Bnrgl«ry,"  i  1;  "Criminal  Law,"  (  8; 
"JVJae  PreteiMMM";  "Forgery";  "Homldde," 
I  4;  "Incest";  "Rape,"  t  1. 

By  banks,  see  "Banks  and  Banking,"  t  1. 

For  assault  with  intent  to  rob,  see  "Robbery." 

For  offenses  turalnst  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  t  8. 

For  seduction,  see  "Seduction,"  f  1. 

R«view  and  procedure  thereon  in  appellate 

courts. 

Harmless  error  in  rulings  <m,  see  "Appeal  and 

Btaror,"  U  22,  22%  ;^XJrimlnal  Law,^  §  15. 
Necessity  of  objections  to,  for  purpose  of  review, 

see  "Api>eal  and  Error,"  S  o. 
Review  in  general,  see  "Appeal  and  Error,"  i  18. 
Sufficiency  of  evidence  as  question  for  review, 
see  "Appeal  and  Ehror,"  i  10. 

I  1.    Jndlelal  notloe. 

*The  court  cannot  take  judicial  notice  that, 
according  to  the  general  usage  among  traveling 
salesmen,  sales  include  the  soliciting  of  sales 
that  the  employer  is  willing  to  accept,  or  which 
he  does  accept.— Schultz  v.  Ford  Bros.  (Iowa) 
614. 

I  8.    Presnmptlima. 

*A  presumption  that  the  laws  of  another  state 
from  which  liquor,  for  the  price  of  which  suit 
was  brought,  was  shipped  were  the  same  as 
those  of  Iowa  would  not  be  indulged  where  the 
effect  would  be  to  defeat  plaintiff's  recovery.— 
Samuel  Westheimer  ft  Sons  v.  Habinck  (Iowa) 
189. 

S   3.    Belevaaey.    materlAlltj,    and   oom> 
petenoy  ui  generaL 

In  an  action  for  damages  to  plaintiiTs  hogs, 
resulting  from  disease  communicated  to  them 
from  hogs  purchased  from  defendants,  certain 
evidence  held  inadmissible. — Elbert  v.  Mitchell 
(Iowa)   181. 

*In  an  action  for  damages  resulting  to  plain- 
tiff's hogs  from  disease  communicated  to  them 
from  hogs  purchased  by  plaintiff  of  defendants, 
certain  evidence  as  to  warranties  of  the  sound- 
ness of  the  animals  held  inadmissible.— £3bert 
V.  Mitchell  (Iowa)  181. 

*In  an  action  for  damages  resulting  to  plain- 
tiff's hogs  from  disease  communicated  to  them 
by  other  hogs  purchased  by  plaintiff  of  de- 
fendant*, certain  evidence  held  admissible  on 
the  issue  of  fraad  for  the  purpose  of  proving 
motive,  IntMit  or  scienter  on  defendants'  part — 
Blbert  v.  Mitchell  (Iowa)   181. 

*In  an  action  by  a  servant  for  personal  in- 
Jnries,  refusal  of  defendant's  testimony  as  to 
the  result  of  experiments  l>earing  on  the  prol>- 
abie  manner  of  the  liapi>ening  of  the  accident 
held  not  an  abuse  of  discretion. — Hunard  v. 
OIncose  Sugar  Refining  Co.   (Iowa)  475. 

*Iii  an  action  on  an  insurance  policy,  where 
fraud  of  plaintiff  was  relied  on,  held  proper 
to  permit  him  to  testify  that  he  had  no  intention 
of  deceiving  defendant.— Helm  v.  Anchor  Fire 
loa.  Co.  (Iowa)  605. 

*A  declaration  of  one  injured  as  to  how  the 
accident  happened  held  admissible  as  res  gests. 
— Christopherson  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (Iowa)  1077. 

*In  an  action  for  injuries  to  a  pedestrian, 
certain  testimony  as  to  the  condition  of  a 
temporary  crossing  on  the  da^  after  ttie  injury 
held  competent— Barker  t.  Cnty  of  Kalamasoo 
(Mich.)  427. 

Where,  in  slander,  the  court  admitted  a  i)art  of 
a  conversation  between  plaintiff  and  another, 
plaintiff  held  entitied  to  atate  other  things  that 


were    said    in    that    conversation. — Earley    r. 
Winn  (Wis.)  633. 

S  4.     Best  and  secondary  erldmaes. 

In  an  action  on  a  written  contract,  plainti* 
held  entitied  to  introduce  witnesses  wba  daimrd 
to  have  seen  the  contract,  and  wbo  tentibci 
to  their  recollection  of  It.— Stark  t.  Borie 
(Iowa)  206. 

Parol  evidence  that  a  given  note  was  secuieJ 
by  a  mortgage  is  incompetent  where  no  reasoa 
appears  for  the  nonproduction  of  the  instmmeBt 
or  an  aothenticatM  copy  thereoL — BrynjoIEsm 
T.    Dagner   (N.   D.)    320. 

•Certain  evidence  heU  inadmissible  as  second- 
ary.— Bmger  v.  Princeton  &  St.  M.  Mot.  Fiis 
Ins.  Co.  (Wis.)  85. 

In  an  action  on  a  benefit  certificate,  certain 
evidence  h«I<{  properly  excluded,  aa  not  the 
best  evidence.— Rohioff  ▼.  Aid  Ass'n  for  Lintha^ 
ana   (Wis.)  089. 

In  an  action  on  a  Iwnefit  certificate,  on  an  is- 
sue as  to  whether  the  member  committed  suicide. 
held  proper  to  refuse  to  admit  in  evidence  t 
certified  copy  of  the  certificate  of  the  death  of 
deceased,  made  by  the  physician  and  health  offi- 
cer, and  filed  in  the  register's  office,  as  re- 
quired by  Rev.  St  1898,  {f  1024. 1024a.— R<A]of 
V.  Aid  Ass'n  for  Lutherans  (Wis.)  989. 

§   5.    Admissions. 

*In  a  proceeding  for  a  separation  of  grado 
and  the  abolition  of  a  grade  crossing,  an  ad- 
mission of  petitioner's  counsel  on  a  former  trial 
aa  to  defendant's  damage  htid  properly  rejected. 
—City  of  Detroit  v.  C.  H.  Little  Co.  (Midi.) 
671. 

•Certain  conduct  on  the  part  of  the  president 
of  a  street  railroad  company  held  an  admissioB 
that  the  company  owned  certain  rails  snbse- 
quentiy  dalmed  by  him  as  his  own. — Saginaw 
Suburban  R.  C!o.  v.  Connelly  (Mich.)  677. 

Where  plaintiff  rendered  an  itemised  state- 
ment to  defendant  for  his  professional  services, 
and  it  was  rejected,  he  could  prove  the  full 
value  of  his  services  even  if  the  sum  exceeded 
the  amount  of  the  statement  rendered. — ^Wright 
V.  St  Louis  Sugar  Co.  (Mich.)  1062. 

In  an  action  for  money  loaned,  statements 
made  by  plaintiff  to  a  tiiird  party  held  ad- 
missible as  admissions  characterizing  the  nature 
of  the  payments  by  plaintiff. — Jenning  ▼.  Rohde 
(Minn.)  597. 

In  an  action  against  a  railroad  company  for 
injury  at  a  crossing,  certain  evidence  held  prop- 
erly exduded.— Union  Pac.  Ry.  Go.  v.  Connolly 
(Neb.)  36a 

*The  showing  of  an  unqualified  admission 
of  a  party  against  his  interest  is  not  condonve 
upon  him  where  tiiere  is  credible  evidence  con- 
flicting with  the  admission.— Bruger  ▼.  Prince- 
ton &  St  M.  Mut  Fire  Ins.  Co.  (Wis.)  95. 

In  proceedings  to  condemn  a  railroad  right 
of  way  over  mortgaged  land,  a  contract  by  which 
the  mortgagor  alone  agreed  to  convey  the  land 
tor  a  specified  sum  hM  inadmissible  as  an  ad- 
mission against  either  the  owner  or  tlie  mort- 
gagee.— Stamnes  t.  Milwaukee  &  S.  L.  Ry.  Ca 
(Wis.)  100. 

{  6.     Deolaratlona. 

*In  an  action  against  the  makers  of  a  note 
and  sureties  thereon,  that  an  admission  of  con- 
tinuing liability  by  one  of  the  sureties  was  not 
admissible  against  the  other  surety  was  not  a 
ground  for  exdading  it  as  to  the  surety  making 
it— Hunter  v.  Porter  (Iowa)  288. 

A  witness  in  explaining  why  his  attention 
was  directed  to  the  amount  of  a  bid  for  cattle 
sold  at  public  sale  held  not  entitied  to  detail 
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a  conreraation  with  the  seller  In  the  absence 
of  the  bidder.— Austin  t.  Smith  &  Holliday 
(Iowa)  289. 

i  1.    Hearsay. 

In  an  action  for  libel,  statements  made  in 
correepondence  between  defendant  and  plaintiff's 
surety  to  which  plaintiff  was  not  a  party  heid 
not  competent  to  contradict  plaintiff. — Sunley 
T.  Metropolitan  Life  Ins.  Co.  (Iowa)  463. 

In  slander,  certain  evidence  field  inadmissible 
as  hearsay.— Earley  t.  Winn  (Wis.)  633. 

f    8.    Doemnentary  evidence. 

'Carlisle  life  expectancy  tables,  making  no 
reference  to  sex,  are  admissible  to  show  the 
«zi>ectancy  of  a  female.— Croft  v.  Chicago,  B. 
1.  &  P.  By.  Oo.  (Iowa)  728. 

Although  an  instrument  is  one  required  by 
law  to  be  stamped,  its  admissibility  in  evidence 
is  not  impaired  by  the  absence  of  a  stamp.— 
PhilUps  V.  Hazen  (Iowa)   1096. 

In  condemnation  proceedings  it  was  not  er- 
ror to  permit  the  use  of  a  phonograph  to  re- 
produce sounds  claimed  to  have  been  made  by 
the  operation  of  trains  in  proximity  to  defend- 
ant's hotel.— Boyne  City,  G.  &  A.  B.  Co.  v. 
Anderson  (Mich.)  429. 

I   O.    Parol  or  eztrlasle  evldenee  aCeot- 
Ing  wrltiiiKS. 

*Parol  evidence  showing  that  the  abbrevia- 
tion "Pt."  following  the  name  of  the  drawee  in 
a  draft  was  suggestive  of  his  official  position  as 
president  of  a  bank  held  admi88ible.^3riffin  v. 
Ersklne    (Iowa)    13. 

'Parol  evidence  AeM  admissible  In  an  ac- 
tion to  quiet  a  tax  title  to  explain  ambiguity 
In  the  record  as  to  the  tax,  for  which  the  sale 
was  made,  having  been  paid. — McCash  v.  Penrod 
(Iowa)  180. 

*In  an  action  on  certain  notes,  parol  evi- 
dence htM  Inadmissible  to  prove  for  what  reason 
notes  were  given. — Chapman  v.  Chapman  (Iowa) 
300. 

*Parol  evidence  is  admissible  to  show  a  sub- 
sequent abandonment  of  a  written  contract  and 
the  substitution  of  an  oral  contract. — Fleming 
Bros.  V.  Iiinder  (Iowa)  771. 

'Certain  testimony  held  not  objectionable  as 
varying  by  parol  a  written  contract. — Yore  v. 
Meshew  (Mich.)  35. 

A  contract  for  the  cultivation  of  onions  held 
not  to  contain  the  entire  contract  of  the  par- 
ties, so  that  parol  evidence  was  admissible.— 
Beld  V.  Darst  (Mich.)  275. 

*Oral  testimony  held  admissible  to  supply 
omissions  not  inconsistent  with  the  writing.— 
De  Laval  Separator  Co.  v.  Jelinek  (Neb.)  169. 


{ 10.   Opinion  erldeneo. 

*In  condemnation  proceedings  certain  hypo- 
thetical questions  held  not  improper. — Gninn  v. 
Iowa  ft  St.  L.  By.  Co.  (Iowa)  2(». 

*The  opinions  of  subscribing  witnesses  to  a 
will  as  to  testator's  soundness  of  mind  held 
to  be  given  weight  as  sustained  by  facts  detail- 
ed by  them. — In  re  Wharton's  Will  (Iowa)  492; 
Harrah  v.  Wharton.  Id. 

'Where  the  value  of  buildings  insured  was  in 
issue  held  proper  to  Instruct  that  the  jury 
might  be  guided  b^  their  own  judgment  as  to  the 
value  in  connection  with  the  opinions  of  the 
witnesses. — Helm  v.  Anchor  Fire  Ins.  Co. 
(Iowa)  606. 

'In  an  action  by  a  husband  for  loss  of 
services  of  bis  wife,  a  married  man  whose  station 
in  life  was  similar  t.o  that  of  plaintiff  held 
entitled  to  testify  to  the  value  of  services  simi- 1 

'Volat  ateaotated.    Boa  ayUabas. 


lar  to  those  rendered  by  plaintiff's  wife.— Croft 
V.  Chicago,  B.  I.  ft  P.  By.  Co.  (Iowa)  723. 

Question  to  witness  held  objectionable  as 
callim;  for  a  conclusion.— Wilder  v.  Great  West- 
em  ^real  Co.   (Iowa)  789. 

'Testimony  of  real  estate  experts  as  to  the 
worth  of  a  farm,  AeM  properly  admitted  on  an 
issue  as  to  oonunisslons  due  a  real  estate  broker. 
—Tore  V.  Meshew  (Mich.)  36. 

A  question  to  a  witness  on  cross-examlnatiOB 
held  properly  excluded,  as  calling  for  a  conclu- 
sion.— Barker  v.  City  of  ICalamazoo  (Mich.)  427. 

'A  person,  whose  business  is  such  that  he 
is  familiar  with  the  value  of  an  article  which 
is  the  common  subject  of  aale,  held  competent 
to  testify  as  to  its  market  value.— Cleveland  v. 
Bowe  (Minn.)  817. 

A  witness  held  competent  to  express  his  opin- 
ion on  the  merits  of  a  threshing  engine. — Port 
Huron  Machinery  Co.  v.  Bragg  (Neb.)  398. 

'A  question  held  properly  excluded  as  calling 
for  a  conclusion  of  the  witness.- Buchanan  v. 
Bandall  (S.  D.)  618. 

'The  fact  that  a  signature  offered  in  evidence 
as  a  standard  for  comparison  was  made  since 
the  time  of  the  signature  in  dispute  held  for  the 
jury  to  consider  as  affecting  the  credibility 
thereof. — Greenwald  v.  Ford  (S.  D.)  616. 

On  an  issue  as  to  the  physical  condition  of  a 
person  at  a  certain  time  the  testimony  of  med- 
ical experts  held  competent— Nelson  v.  Chicago 
&  N.  W.  By.  Co.  (Wis.)  933. 

'On  an  issue  as  to  the  physical  condition  of  a 
person  at  a  certain  time  questions  propounded 
to  medical  experts  held  proper. — Nelson  v.  Chi- 
cago ft  N.   W.  By.   C!o.   (Wis.)  933. 

{11.   Erldone*    at    foriaer    trial    or    ia 
otber  proeoedlnK. 

'Under  Code  Supp.  1902,  {  245a  (27th  Gen. 
Assem.  p.  16,  c.  0,  {  1),  shorthand  notes  taken 
in  a  proceeding  to  contest  a  will,  in  which  a 
widow  and  her  children  had  been  erroneously 
substituted  as  contestants,  were  admissible  in 
evidence  on  a  retrial  of  the  proceeding  in  which 
the  widow  as  administratrix  waaproperiy  sub- 
stituted as  contestant. — In  re  Wiltsey's  Will 
(Iowa)  776;  Wiltsey  v.  Wiltsey,  Id. 

g  12.  WeiKht  and  raffldenoy. 

'The  evidence  of  witnesses  who  were  listen- 
ing for  signals  at  a  crossing  that  they  did  not 
hear  bell  ring  is  sufficient  to  take  the  is- 
sue to  the  jury,  though  other  witnesses  testify 
that  the  bell  did  ring.— Cotton  ▼.  Willmar  &  S. 
F.  By.  Co.  (Minn.)  885. 


EXAMINATION. 


Of  exjMrt  witnesses,  see  "Evidence,"  g  10. 

Of  garnishee,  see  "Garnishment."  {  4. 

Of  person  accused  of  crime,  see  "Criminal  Law," 

f2. 
Of  witnesses  in  general,  see  "Witnesses,"  S  2. 


EXCAVATIONS. 

In  streets,  see  "Mnnldpal  Corporations,"  {  8. 

EXCEPTIONS. 

In  deeds,  see  "Deeds,"  {  2. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  i%  6,  10. 
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EXCESSIVE  DAMAGES. 

See  "Damages,"  {  4. 

VoT  wrongful  death,  see  "Death,"  {  1. 

EXCESSIVE  PUNISHMENT. 

T'or  crime,  see  "Criminal  Law,"  {  16. 

EXCHANGE  OF  PROPERTY. 

Rescission  of  as  election  of  remedy,  see  "Elec- 
tion of  Remedies." 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
'intoxicating  Liquors." 

EXECUTION. 

See  "Garnishment";  "Judicial  Sales." 
Enforcement  against  heir,  see  "Descent  and  Dis- 
tribution," S  1. 
Enforcement  of  Judgment  by,  see  "Judgment," 

Exemptions,  see  "Homestead." 

I   1.    Sale. 

*A  certain  daily  newspaper  held  a  newspaper 
within  the  meaning  of  Cobbey's  Ann.  St.  1003, 
i  1498,  and  Code  Civ.  Proc.  §  407,  requiring 
publication  of  notice  of  the  time  and  place  nf 
execution  sale.— Merrill  y.  Conroy  (Neb.)  175. 

§   2.    Ezeentloii  asalnst  the  veraon. 

•Under  Comp.  Laws,  g§  10,301,  10,305,  an 
execution  directing  the  sheriff  to  satisfy  it  out 
of  defendant's  property,  and  if  property  could 
not  be  found  to  take  bis  body,  held  void. — 
Sink  y.  Oceana  Circuit  Judge  (Mich.)  115. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution" ;  "Wills." 
Conclusiveness   of   judgment    in    action   by    or 

against,  see  "Judgment,"  {  0. 
Courts  of  probate,  see  "Courts,"  (  8. 
Satisfaction  of  judgment  in  action  by  or  against, 

see  "Judgment,"  S  12. 
Testimony  as  to  transactions  with  decedents,  see 

"Witnesses,"  {  1. 

t   !•    Appolntmeiit,      qnallfleatloii,      and 
tennre. 

*Where  a  testatrix  was  appointed  without 
giving  the  bond  required  by  Code,  S  3301,  the 
defect  was  cured  by  the  subsequent  giving  and 
approval  of  the  bond. — In  re  Wlltsey's  Will 
(Iowa)  776;  Wiltsey  y.  Wiltsey,  Id. 

*The  appointment  of  an  administratrix,  with- 
out bond  being  given  as  required  by  Code,  { 
3301,  did  not  deprive  the  court  of  jurisdiction, 
nor  subject  her  appointment  to  collateral  at- 
tack in  a  proceeding  brought  by  her  as  adminis- 
tratrix.—In  re  Wiltsey's  Will  (Iowa)  776 ;  Wilt- 
sey v.  Wiltsey,  Id. 

{   2.    Assets,  appraisal,  and  inyaatory. 

Where  no  part  of  an  estate  was  subject  to 
collnteral  inheritance  tnx.  the  Star.::  TiPasurPr 
held  not  entitled  to  maintain  a  proceeding  to 
compel  the  administrators  to  file  inventories 
as  required  by  Code,  {  3810.— In  re  Stone's 
Estate  (Iowa)  455. 

*The  interest  of  a  tenant  of  a  farm  from  year 
to  year  held  to  pass  on  his  death  to  his  ad- 
ministrator.— In  re  Ring's  Estate  (Iowa)  710; 
Ring  y.  Lund  (Id.) ;  Lund  v.  Ring  (Id.) 


*UnharTested  crops  on  the  land  of  a  decedent 
at  the  time  of  his  death  go  to  the  administrator. 
—In  re  Ring's  Estate  (Iowa)  710;  Ring  ▼. 
Lund  (Id.) ;  Lund  v.  Ring  (Id.) 

Crops  planted  after  the  death  of  a  lessee  oo 
the  leased  premises  during  the  life  of  the  lease 
belong  to  the  estate  of  the  lessee. — In  r«  Ring; 
Estate  (Iowa)  710 ;  Ring  v.  Lund  (Id.)  :  Lnnd  v. 
Ring  (Id.) 

*Aii  administrator  of  a  deceased  tenant,  hold- 
ing a  farm  from  year  to  year,  is  not  entitled  to 
a  crop  planted  on  the  homestead  40  acres,  and 
pi-own  by  him  and  the  widow  after  the  death 
of  the  tenant. — In  re  Ring's  Estate  (Iowa)  71U: 
Ring  y.  Lund  (Id.) ;  Lund  v.  Ring,  (Id.) 

{  3.    Collection  and  management  af  es- 
tate. 

*An  administrator,  acting  on  request  of  th? 
widow  or  heirs  of  the  decedent  entitled  to  the 
estate,  is  not  liable  tor  depreciation  in  the  valoe 
of  the  proper^,  in  the  absence  of  bad  faith. — 
In  re  Ring's  Estate  (Iowa)  710;  Ring;  y.  Lnnd 
(Id.) ;  Lund  y.  Ring  (Id.) 

*An  administrator  held  not  personally  liable 
where  he  acts  in  good  faith  and  with  ordinary 
care. — In  re  Ring's  Estate  (Iowa)  710 :  Ring  v. 
Lund  (Id.) ;  Lund  y.  Ring  (Id.) 

An  administrator  held  entitled  to  expense 
incurred  in  managing  the  leasehold  estate  of  de- 
cedent—In re  Ring's  Estate  (Iowa)  710;  Ring 
v.   Lund   (Id.);  Lund  y.   Ring  (Id.) 

'Administrator  had  properly  cbaned  with 
interest  on  face  of  mortgage  collected  by  him 
only  to  time  of  appraisal  of  assets  of  estate.— 
Knapp  y.  Jessup  (Mich.)  666. 

*An  allowance  to  an  administrator  of  $4S0  for 
the  construction  of  a  vault,  and  of  a  reasonable 
amount  to  keep  the  vault  in  repair,  was  a  proper 
charge  against  the  estate  of  the  decedent.— 
Knapp  y.  Jessup  (Mich.)  666. 

•Administrator  held  not  guilty  of  negligence 
in  permitting  proceeds  of  mortgage  to  remais 
on  deposit  in  bank  for  three  months  till  in 
failure.- Eiiapp  v.  Jessup  (Mich.)  666. 

S  4.    Allowanees  to  snTri^lac  wtfe,  kns- 
band,  or  eUldren. 

Under  C!ode,  i  4017,  a  widow  heU  not  to  waive 
her  exemption  by  not  objecting  to  an  appraise- 
ment failing  to  set  apart  to  her  all  of  the  prop- 
erty to  which  she  is  entitled. — In  re  Ring's 
Estate  (Iowa)  710 ;  Ring  v.  Lund  (Id.)  ;  Land  v. 
Ring  (Id.) 

(    5.    Allowanee  and  payment  at  claims. 

An  application  for  a  final  report  and  distribu- 
tion by  an  administratrix  held  properly  denied.— 
In  re  Smith's  Estate  (Iowa)  196;  Smith  v. 
Smith,  Id. 

•Excuse  offered  by  an  administrator  for  Ml- 
ing  to  file  a  daim  against  the  estate  of  a  de- 
cedent within  the  statutory  time  held  insuf- 
ficient.— In  re  Ring's  Estate  (Iowa)  710;  Ring 
V.  Lund  (Id.) ;  Lund  v.  Ring  (Id.) 

Rey.  St  1898,  {  3852,  providing  the  order  of 
payment  of  claims  against  decedent's  estate, 
held  to  apply  to  estates  of  married  women- 
Schneider  y.  Breier's  Estate  (Wis.)  99. 

•Under  Rev.  St.  1898,  f  8840,  county  court 
held  authorized  to  grant  verified  petition  for  ex- 
tension of  time  for  presentation  of  claims 
against  decedent's  estate  without  hearing  fur- 
ther evidence  in  support  of  it — Seidemawi  y. 
Karstaedt   (Wis.)   8MS. 

•Amendment  of  claim  against  decedent's  es- 
tate to  show  agreement  oi  deceased  to  pay  at 
his  death  for  services  of  claimant,  held  witl.in 
discretion  of  the  trial  court— Longwell  y.  Mie- 
row  (Wis.)  943. 


•Point  annotated.    See  syllabiu. 
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la  an  action  against  a  decedent's  estate  on 
an  express  agreement  to  pay  for  services  render- 
ed to  the  decedent,  evidence  held  to  sustain  a 
verdict  in  favor  of  plaintift— Longwell  v.  Mie- 
row  (Wis.)  948. 

§  6.     Sales  and  oonTeyaneMi  «nder  order 
of  eonrt. 

An  administrator,  having  an  order  for  the 
sale  of  all  the  personal  property  of  a  decedent, 
is  not  liable  merely  for  failure  to  make  an  op- 
portune sale. — In  re  Ring's  Estate  (lovra)  710; 
Ring  v.  liund  (Id.);  Lund  v.  Ring  (Id.) 

9  7.    Aeeonntliig  mad  aetilemeat. 

C>n  objections  to  the  report  of  an  administra- 
trix held  proper  to  ignore  objections  having 
relation  to  her  management  of  the  real  estate. 
—In  re  Smith's  Estate  (Iowa)  196;  Smith  v. 
Smith,  Id. 

An  order  OTermling  objections  to  the  second 
report  of  an  administratrix  held  not  reversible 
because  the  proper  balance  was  not  carried  over 
into  the  second  report— In  re  Smith's  Estate 
(Iowa)  196;    Smith  v.  Smith,  Id. 

*It  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  compensation 
to  executors  beyond  that  fixed  by  the  statute 
was  for  extraordinary  services.— Anderson  t. 
Sabin  (Iowa)  lOSO. 

*  Where  the  administration  of  an  estate  was 
pending  l)efore  the  court  It  was  not  necessary 
that  the  salary  of  executors  should  be  fixed 
in  advance.— Anderson  r.  Sabin  (Iowa)  1080. 

Annual  salary  allowed  to  execators  by  the 
court  for  extra  services  held  not  to  include  stat- 
utory percentages.— Anderson  t.  Sabin  (lowai 
1060. 

'Allowance  of  statute^  fees  to  administrator 
held  proper. — Knapp  v.  Jessup  (Mich.)  666. 

Evidence  held  to  justify  a  credit  of  $760  to  an 
administrator  for  the  care  of  the  decedent's 
widow. — E^napp  t.  Jessup  (Mich.)  666. 

*0n  appeal  from  an  order  of  the  probate  court 
allowing  the  final  account  of  an  administrator, 
the  district  court  cannot  determine  the  right 
of  the  administrator  to  compensation  for  serv- 
ices rendered,  or  for  disbursements  made  sub- 
sequent to  the  fillM  of  bis  account  in  the  pro- 
bate court— In  re  Bobbins'  Estate  (Minn.)  229 ; 
Kryberger  v.  Turner,  Id. 

A  petition  held  to  state  n  cause  of  action  for 
relief  a^inst  an  order  of  the  probate  conrt 
discharging  administrator,  alleged  to  have  been 
procured  by  fraud. — Weeke  v.  Wortmann  (Neb.) 

EXEMPTIONS. 

See  "Homestead." 

From  assessments  for  drains,  see  "Drains,"  §  2. 
From  taxation,  see  "Taxation,"  §  2. 
Rights  of  widow  to,  see  "Executors  and  Admin- 
istrators," i  4. 

I   1.    Natiure  and  extent. 

The  exemption  under  Pub.  Acts  1901,  p.  23S, 
Act  172,  of  a  certain  portion  of  an  indebtedness 
for  personal  lalxir  from  garnishment,  cannot  be 
claimed  by  a  nonresident  of  the  state.— Kelson 
T.  Detroit,  O.  H.  &  M.  By.  Co.  (Mich.)  1067. 

EXPERIMENTS. 

Proof  of  experiments  as  evidence  in  criminal 
ptosecntions,  see  "Criminal  Law,"  8  & 

EXPERT  TESTIMONY. 

la  dTll  actiona,  aee  "Stvidence,"  t  10. 


EX  POST  FACTO  LAWS. 

CJonstitutional  restrictiona,  see  "(Constitution- 
al Law,"  I  8. 

Retroactive  operation  of  statutes,  see  "Stat- 
utes,"  i  6. 

EXTENSION. 

Of  time  of  payment  releasing  surety,  see  "Prin- 
cipal and  Surety,"  {  L 


EXTORTION. 

bel,  see  "Libel 

FACTORS. 


(Tharge  of  as  libel,  see  "Libel  and  Slander," 
I  L 


See  "Brokers." 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

FALSE  PRETENSES. 

*Ck>de,  §  5041,  defining  the  crime  of  cheating 
by  false  pretenses  held  not  to  apply  to  real 
estate.— State  v.  Bno  (Iowa)  119. 

An  indictment  for  false  pretenses  held  not  de- 
murrable in  that  it  alleged  mere  unperformed 
promises.— State  ▼.  Hollingsworth  (Iowa)  1003. 

That  an  indictment  for  false  pretenses  con- 
tained inconsistent  statements  and  representa- 
tions held  not  to  render  it  demurrable.— State 
V.  Hollingsworth  (Iowa)  1003. 

*False  pretense  defined. — State  ▼.  Hollings- 
worth (Iowa)  1003. 

An  indictment  for  false  pretenses  held  not  de- 
murrable for  failure  to  allege  whether  the  per- 
son to  whom  the  pretenses  were  made  was  a 
man  or  woman. — State  v.  Hollingsworth  (Iowa) 
1003. 

On  a  trial  for  obtaining  a  promissory  note  by 
means  of  false  pretenses,  the  facts  held  us  a 
matter  of  law  to  shrw  thit  accrs  d  was  not 
guilty.— Clawson    v.    State    (Wis.)    678. 

*Rev.  St  1898,  f  442:i,  relating  to  false  pre- 
tenses when  coQsti-ued  in  connection  w  th  sec- 
tion 4972,  subds.  3  and  4,  held  to  make  it  a 
criminal  offense  to  obtain  by  talse  pi^oiens^s  a 
promissory  note. — Clawson  v.  State  (Wis.)  578. 

*The  elements  constituting  the  offense  of  ob- 
taining property  by  ffllse  prff-Misos  determined. 
— Glawaon  t.  State  (Wis.)  678. 

FEE  SIMPLE. 

Creation  by  will,  aee  "Wills,"  i  5. 
Reversion  of   fee  on   abandonment  of  railroad 
right  of  way,  see  "Bailroada,"  {  1. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {|  7.  IL 

FENCES. 

Conditions    in    deeds    as    ^    bailding   of,    see 
"Deeds,"  |  2. 

An  appeal  bond  from  an  order  of  fence 
viewers  held  to  have  been  filed  too  late  under 
Code,  {§  23C9,  454S,  4532.— Hahn  v.  Lumpa's 
Estate  (Iowa)  310. 

Codie,  I  2355,  requiring  the  erection  of  parti- 
tion   fences,    held    not    applicable    to    a   non- 


*Polat  wanotatad.    See  syllabus. 
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navigable  stream  dividiiig  the  land  of  adjoining 
owners.— Foster  ▼.  Biusey  (lows)  1105. 

FILING. 

Pleading,  see  "Enuitj,"  |  1. 
Statement  of  mechanic's  lien,  see  "^echanica' 
liens,"  I  2. 

FINAL  JUDGMENT. 

Appemlabilitr,  see  "Appeal  and  Error"  |  2. 

FINDINGS. 

Of  fact  on  trial  by  court,  see  "Trial,"  f  14. 
Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  I  1& 
SpedaJ  findings  by  Jury,  see  "Trial,"  i  18. 

FIRE  INSURANCL 


Sm  "Insurance." 


FIRES. 


Caused  by  operation  of  railroad,  see  "Rail- 
roads," S  7. 

Liability  of  city  for  injuries  from  fire  caused 
tv  negligence  of  employ^,  see  "Municipal 
Corporations,"  |  8. 

Kegligence  in  general  affecting  liability  for, 
see  "Negligence,"  |  1. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Jorisdiction  of  municipal  court,  see  "Courts," 

12. 
Recovery  of  demised  premises,  see  "Landlord 

and  Tenant,"  |  6. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  {  8. 
Of  mortgage,  see  "Mortgages,*'  f  5. 
Of  tax  sale  certificate,  see  "Taxation,"  |  8. 

FORFEITURES. 

For  breach  of  condition  in  deeds,  see  "Deeds," 


ol 


contract  for  conveyance  of  realty,  see  "Ven- 
dor and  Purchaser,"  {  3. 
Of  dower,  see  "Dower,"  {  2. 


Of  lease  of  school  lands,  see  "Public  Lands," 
II. 

FORGERY. 

Oollection  of  forged  naper  by  bank,  see  "Banks 
and  Banking,''^}  2. 

*The  possibility  of  transferring  a  forged  check 
payable  to  another  than  the  foreer,  without 
sach  other's  indorsement,  held  to  give  the  check 
a  value  so  as  to  preclude  a  contention  that  its 
execution  was  not  a  forgery, — Norton  v.  State 
(Wis.)   631. 

*The  false  and  fraudulent  execution  of  a 
check  valid  on  its  face  held  a  forgery,  though 
other  steps  would  have  been  required  if  it 
were  genuine  to  perfect  it  in  the  forger's  hands. 
—Norton  t.  State  (Wis.)  631. 


In  a  prowcation  for  forgery,  evW«>ce  en* 
ined  ana  held  sufficient  to  take  to  the  jnir  "it 
question  of  fraaduleot  intent. — Nonso  ^ 
State  (Wis.)  631. 

FORMER  ADJUDICATION. 

See  "Judgment,"  U  8,  8. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  aee  "Criminal  Lav,"  f  t 

FORMS  OF  ACTION. 

See  "Action,"  |  1;  "Replevin":  nVespMs.' 
S  1;    "Trover  and  Conversion." 

FORNICATION. 

See  "Incest" ;    "Seduction."  i  1. 

FRANCHISES. 

Corporate  franchises,  see  "Oorporatl(nia,".S  1 

Forfeiture,  see  "Corporations,''  I  7. 

Laws  relating  to  as  denial  of  due   process  «( 

law,   see   "Constitutional   Law,"   %    6. 
Quo  warranto  to  determine  rii^t  t»  exereii^ 

•ee  "Quo  Warranto,"  i  L 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Oonvey- 
ances." 

Accrual  of  cause  of  action  within  period  «! 
limitaHons,  see  "Limitation  of  Actions,"  I  t 

Application  of  limitations  to  action  for,  see 
'^'Lamitation  of  Actions,"  f{  1.  2. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 

Ground  for  new  trial,  see  "New  Trial,"  I  2. 

Relevancy  of  evidence  on  issue  of,  aee  "Evi- 
dence," i  8. 

By  partieutar  clatte*  of  pertont,  or  pergont  m 
particular  relations. 
Corporate  officers,  see  "Corporations,"  S  4. 
Stockholders,  see  "Corporations,"  I  8. 

In  partioutar  eUu»e«  of  oonveyaneet,  eontractt, 
traiMooMons,  or  procMdMjits. 

See  "Judgment,"   i  6;    "Sales."   <  8. 

Checks,  see  "Forgery." 

Contracta  in  general,  see  "Contracts,"  f  1. 

Lease,  see  "Landlord  and  Tenant,"  S  1%. 

Subscriptions  to  corporate  stock,  see  "Corpora- 
tions," 8  2. 

To  set  aside  discharge  of  administrator,  ses 
"Execntors  and  Administrators,"  S  7. 

Particular  remedie*. 
See  "Reformation  of  Instruments,"  (  2. 
Rescission  of  contract  of  sale,  see  "Sales,"  |  2 
Setting  aside  probate  of  will,  see  "Wills,"  I  4 

g    1.    Deeeptlon  oonstltiitlac  frmvd,   •»! 
llAblUty  therefor. 

•One  gniltr  of  fraud  held  not  to  evade  re- 
sponsibility by  sending  victim  to  confederate 
for  opinion  nor  by  Inducing  him  to  make  a  val- 
ueless investigation.- Barron  v.  Myers  (Mich.) 
862L 

*In  an  action  for  deceit  on  a  sale  of  real 
estate,  plaintiff  held  not  entitled  to  rely  oa 
certain  representations  of  an  agent  as  those  of 
defendant.— Aldrich  t.  Scribner  (Mich.)   1121. 

S   S.    Aotlona. 

*In  an  action  on  a  note,  connterdalm  aet  np 
by  defendant  held  not  to  be  baaed  on  false  rqire- 


*Polnt  wutotatsd.    Be«  syllAlraB. 
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~  aentationa    of    plaintitF.— Dablman    t.    Antes 
<Iova)  784. 

•In  an  action  for  deceit  practiced  in  an  ex- 
change of  real  estate,  evidence  tliat  the  valne 
of  tlte  property  traded  by  plaintiff  was  slight 

-  ■  held  competent.— Aldrich  t.   Scribner    (Mich.) 

•  1121. 

In  an  action  to  recover  damages  false  repre- 
sentations made  bj  defendant  on  an  exchange 
>~  of   property,    evidence   examined  and   held  to 
*'  support  a  judgment  for  defendants— Morrow  t. 

^    Ijaverty  (NebJ  ISO. 

•Allegation    6f    the    facts    held   a    snffident 
.    plesdlng    of    constmctive    fraud.— Parsons    t. 
■    Balaon  (Wis.)  136. 

•Where  plaintiffs  were  frandnlently  induced 
to  sign  certain  notes,  which  the  payees  assign- 
ed to  bona  fide  purchasers  for  value  without 
notice,  plaintiff  luld  entitled  to  recover  the 
t  amonnt  of  the  notes  and  interest  without  hav- 
ing actually  paid  the  notes  to  the  holders.— 
Zinetsdce  t.  RoberU  (Wis.)  949. 

FRAUDS,  STATUTE  OF. 

Bequirements  of  statute  as  to  creation  of  trusts, 
see  "Trusts,"  |  1. 

f   1.    ProBilMB  to  waawer  fo*  debt,  de- 
fsolt,  or  mlaoarrloce  of  onotker. 

•An  oral  agreement  to  guaranty  the  note  of 
another  held  within  statute  of  frauds  iRev. 
St  1896,  If  2802,  2307).— Kaufer  v.  Stumpf 
<Wis.)  661. 

S   X*    Real  proporty  and  estates  ond  in- 
terests tlteTeln. 
•A  contract   held  withto  Rev.    St   1896,   | 
2902,  requiring  agreements  relating  to  real  estate 
to  be  in  writing.— Kaufer  v.  Stumpf  (Wis.)  661. 

I  3.     Fleodiac,   evideBoe,   trial,   and  re- 
▼low. 

•In  an  action  by  a  dealer  for  lumber  fur- 
nished a  contractor,  the  Tiuestion  of  the  liabil- 
ity of  the  owner  of  the  building  under  an 
agreement  to  pay  for  the  materiala  held  for 
the  Jury.— Haak  t.  Kellogg  (Mich.)  106& 

'Defendants  held  entitled  to  rely  on  the  stat- 
ute of  frauds  (Rev.  St  1898.  {  2307),  though 
tbey  had  not  pleaded  it.— Kaufer  V.  Stumpf 
(Wis.)   661. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  1 2. 
Gredltws*   suit   to   set   aside,    see    "Creditors' 
Suit" 

f   1.     Transfers  and  transaetlons  InTolld. 

•A  transfer  of  property  by  a  debtor  to  a 
third  party  to  be  held  in  trust  for  bis  use  held 
void  as  to  existing  and  subsequent  creditors. — 
Williams  V.  Kemper  (Minn.)  242. 

*A  gift  from  a  husband  to  his  wife  executed 
when  the  husband  was  solvent  and  not  made 
in  contemplation  of  insolvency,  or  of  engaging 
in  some  hacardons  enterprise,  is  not  fraudulent 
asainst  creditors,  if  not  excessive,  considering 
the  husband's  circumstances  at  the  time  the  gift 
was  made.— Harvey  v.  (Jodding  (Neb.)  220. 

•A  conveyance  of  land  and  personal  proper!? 
by  a  tether  to  his  son  held  fraudulent— Blanik 
▼.  Barta  (Wis.)  980. 

f  Z,   Remedies  of  eredltora  and  pnroJuui- 
ers. 

In  an  action  to  subject  property  conveyed  in 
tmat  It  is  necessary  to  allege  that  the  debtor 
is  insolvent  and  has  no  other  property  from 
whidi  the  judgment  can  be  paid.— Williams  v. 
Kemper  (Minn.)  242, 


•A  subsequent  creditor  cannot  avoid  a  con- 
veyance by  his  debtor  unless  he  alleges  and 
proves  facts  showing  that  its  purpose  was  or 
Its  effect  will  be  to  defraud  him.— Williams  v. 
Kemper  (Minn.)  242. 

On  an  issue  as  to  the  validity  of  a  conveyance 
from  a  husband  to  his  wife,  evidence  examined 
and  held  to  establish  that  the  conveyance  was 
made  In  good  faith.— Harvey  t.  Oodcung  (Neb.) 
220. 

EMdence  hM  sufficient  to  show  knowledge 
on  purchaser's  part  of  the  fraudulent  diaracter 
of  the  sale.— Rusho  v.  Richardson  (NebJ  894. 

GAMING. 

Waiver  of  variance  between  pleading  and  proof 
in  action  to  recover  money  lost  at  gaming, 
see  "Pleading,"  I  7. 

i   1.    OamUlac   ooatraeta   aad   t>aaaao> 

tiOBS* 

In  an  action  under  Rev.  St  1898,  I  46S2.  to 
recover  money  lost  at  gnming,  the  evidence  held 
sufficient  to  show  that  the  moneywas  lost  to 
defendant— Olark  v.  Slaughter  (Wis.)  666. 

GARNISHMENT. 

Ebcemptlons,  see  "Exemptions,"  |  1. 

II  1,  S.  Persons  and  property  sabjeot  to 
camishment. 

Judgment  against  a  corporation  garnishee  for 
funds  held  by  it  under  a  certain  agreement  held 
proper. — Lingenfelter  y.  Iowa  Telephone  C!o. 
(Iowa)  722. 

{  3.    Proeeedincs  to  proonre. 

•Affidavit  for  garnishment  by  an  attorney, 
that  the  "plalntlfr'  was  apprehensive,  etc.,  heid 
not  sufficient  to  confer  jonsdictlMi,  or  subject 
to  amendment— Duryea  t.  Raymond  (Mich.) 
851. 

I   4,    Proeoedincs  to  support  or  onforoe. 

•A  judgment  may  not  be  entered  against  a 

Sarnishee  before  judgment  against  the  principal 
efendant— Hawarden   State  Bank  v.  Hessler 
(Iowa)  210. 

•In  garnishment,  held  that  there  was  no  oc- 
casion for  ordering  the  fund  to  be  turned  over 
by  the  garnishee  to  the  clerk. — Hawarden  State 
Bank  v.  Hessler  (Iowa)  210. 

•Under  Code,  |  3986,  requiring  that  a  gar- 
nishee appear  and  submit  to  examination  uter 
having  filed  answer,  held  not  error. — Lingen- 
felter V.  Iowa  Telephone  Co.  (Iowa)  722. 

I   5.    Operation   and   eflaot   of   camiali- 
ment,  Jadsment,  or  paynMnt. 

The  proper  tribunal  to  determine  whether  a 
garnishee  may  be  charged  as  such  on  his  dis- 
closure is  the  court  in  which  the  garnishment 
is  pending. — ^American  Hardwood  Lumber  Co.  v. 
Joannin-Hansen  Co.  (Minn.)  40S,  404. 

•A  garnishee  action  constitutes  a  defense  by 
way  of  a  plea  in  abatement  in  an  action  by  tbe 
garnishee's  creditor  to  recover  the  debt  sought 
to  be  reached  by  garnishment  proceedings.— 
American  Hardwood  Lumber  Co.  r.  Joannin- 
Hansen  Co.  (Minn.)  403,  404. 

GAS. 

Liability  of  gas  company  for  ii^uries  from  ex- 
cavation in  street,  see  "Municipal  Corpora- 
tions, I  & 

GIFTS. 

Evidence  of  gift  from  parent  to  child,  see  "Par- 
ent and  Child." 


•Point  aanotatod.   Soo  syllabna. 
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Fraudulent    gifts,     see    "Fraudulent     Convey- 
ances,"  8  !• 
Transfer  taxes,  see  "Taxati«n,"  8  10. 

8  !•    Inter  tItos. 

*An  intent  of  a  father  to  give  certain  land 
occupied  by  bis  son  to  him,  not  consummated  by 
a  conveyance,  held  not  to  constitute  a  gift,  so 
as  to  render  the  land  subject  to  Um  son's  debts. 
—Oliver  v.  Perry  (Iowa)  183. 

GOOD  FAITH. 

In  ordering  goods,  see  "Sales,"  8  1. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  8  S. . 

Of  hnsband  conveying  property  to  wife,  see 
"Fraudulent  Conveyances,"  8  2. 

Of  purchaser,  see  "Bills  and  Notes,"  8  4;  "Ven- 
dor and  Purchaser,"  8  4. 

GOOD  WILL. 

Evidence  of  damages  for  breach  of  contract  for 
sale  of,  see  "Damages,"  8  6. 

GRAND  JURY. 

See  "Indictment  and  Information." 
Appointment  of  attorney  to  act  before  grand 

jury    on    disability    of   county    attorney,    see 
District  and  Prosecuting  Attorneys." 
Necessity  of  accusation  by,  in  proceedings  for 

removal  from  office,  see  "Officers,"  8  l. 

Code,  8  6321,  denying  accused  in  certain 
cases  the  benefit  of  section  6319,  giving  the 
right  to  move  to  set  aside  indictments  for  ir- 
regularity in  the  selection  or  swearing  of  the 
grand  Jury,  does  not  violate  Const.,  art.  1,  8 
ll,  and  Const.  Amend.  1884^  art.  6,  8  16,  pro- 
viding for  the  indictment  of  persons  charged 
with  felonies  by  a  grand  jury  of  such  number, 
not  less  than  6  nor  more  than  15  members, 
as  may  be  fixed  by  law.— Basse  v.  Barr  (Iowa) 
920. 

*One  indicted  by  six  grand  jurors  held  to 
have  waived  a  jury  of  seven  provided  for  by 
Code,  8  6246,  as  amended  by  27th  Oen.  Assem. 
p.  61,  c.  114,  8  2  (Code  Supp.  p.  651),  when  he 
failed  to  object  to  trial  under  the  indictment 
— Busse  V.  Barr  (Iowa)  920. 

GUARANTY. 

See  "Indemnity";  "Principal  and  Surety." 
Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  8  1. 


'Insane 


GUARDIAN  AND  WARD. 

Guardianship  of   insane   iwrsons,   see 
Persons."  {  L 

8  1.     Appolatmeat,      ovallflcatlon, 
teanre  of  arnaralAB. 

*In  a  proceeding  by  a  guardian  for  custody 
of  his  ward  held,  that  the  removal  of  a  guar- 
dian authorized  by  Code,  8  3198,  for  cause 
Hhown  on  notice,  may  be  asked  tor. — Smith  v. 
Haas  (Iowa)  1075. 

•On  an  application  by  a  mother  for  the  ap- 
pointment of  herself  as  guardian  for  her  minor 
children,  the  facts  held  to  warrant  a  finding 
that  she  was  a  suitable  person. — In  re  Tank's 
Guardianship  (Wis.)  665. 

*The  court,  in  considering  whether  a  mother 
should  be  appointed  the  guardian  of  her  minor 
children  on  the  death  of  their  father,  will  con- 
sider the  welfare  of  the  child  and  the  mother's 


right  to  the  care  of  her  chndien.— In  re  Tanks 

Guardianship  (Wis.)  565. 

8  S.    Ovstody  and  ears  ot  irasd's  per— a 
and  sctata. 

'Notwithstanding  the  control  of  a  ward  givEi 
bis  guardian  by  (>>de,  8  S193,  held  that  the 
court  may,  in  the  interest  of  the  ward,  make 
temporary  provision  at  least  for  cnatody  of  tkc 
ward  by  another.— Smith  v.  Haas  (Iowa)  lOTa. 

Under  the  facts  alleged  in  the  answer  in  i 
proceeding  by  a  guardian  for  cnatody  of  hii 
ward  held,  that  ue  court  should  make  tea- 
porary  provision  at  least  for  eustodj  of  tK€ 
ward  by  defendants.— Smith  v.  Haas  (Iowa- 
1075. 

8   3.    Aoeonnilns  and  settlement. 

On  application  to  compel  a  gnardian  to  ir- 
count  aiifter  the  death  of  ois  w^rd,  the  qneatJoa 
of  the  existence  of  citims  ag'inst  the  ward* 
estate  cannot  be  adjudicated.— In  re  Liindsi.tf 
Guardianship  (Iowa)  473;  Mase  v.  Martin.  Id. 

On  application  to  reqaire  the  guardian  of  s 
deceased  ward  to  account,  it  cinnot  be  <^er- 
mined  that  it  will  be  necessary  in  the  admini*- 
tration  of  the  estate  to  return  money  in  the 
hands  of  the  gnardian  to  him  as  an  individual! 
claimant  against  the  ward's  ei>tRte. — In  re  Ijcd- 
say's  Guardianship  (Iowa)  473;  Mase  v.  3tat- 
tin.  Id. 

*A  guardian  receiving  the  property  of  hii 
ward  held  not  relieved  from  aocoonting  tho«- 
for  on  the  application  of  the  administrator  of 
the  deceased  ward. — In  re  Lindsay's  Qnaidiaa- 
ship  (Iowa)  473;  Mase  t.  Martin,  Id. 

HABEAS  CORPUS. 

Appellate  jorisdictiMi  of  particular  conrts.  sm 

8   1.     Natnre  and  gronnds  of  reaiedy. 

*Code,  8  4461,  denying  tlie  hal>eas  coipu 
writ  to  question  error^and  irregularities  in  the 
indictment  and  trial  of  accused,  does  not  violate 
Const  art  1,  8  13,  inhibiting  tiie  snspensiaD 
or  refusal  of  the  writ— Busse  v.  Bair  (Iowa) 
920. 

HANDWRITING. 

Comparison,  see  "Evidence,"  8  10. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and   Brror,"  It 

19-24. 
In  criminal  prosecntiona,  see  "Homicide,''  |  15: 

"Criminal  Law,"  1 15. 

HAWKERS  AND  PEDDLERS. 

Subjects  and  titles  of  statutes  relatinc  to  ped- 
dlera,  see  "Statutes,"  |  3. 

*A  traveling  salesman  held  not  witliln  Act 
Thirtieth  Oen.  Assem.  p.  41,  c  48,  reqaliing 
peddlers  to  pay  county  tax.— State  ▼.  Bristov 
(Iowa)  199. 

'Facts  held  to  show  defendant  property  con- 
victed under  an  ordinance  making  it  an  offense 
to  pursue  the  occupation  of  a  liawker  or  ped- 
dler without  Iiaving  secured  a  license. — City  of 
Alma  V.  Clow  (Midi.)  853. 


HEALTH. 


t  1. 


Boards  of  iMaltih  •■<  saaltwry  of- 

fioors. 

A  township  held  a  municipality  within  Law* 
29th   Gen.   Assem.    1902,  p.  68,  C.  106  (God* 


*Polnt  annotated.    See  s]rllabns. 
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Snpp.  1002,  f  2575),  relatlTe  to  controTenies 
between  municipalities  in  respect  to  the  loca- 
tion of  pestbonieR.— Hanson  ▼.  Utty  of  Cresco 
'      flowa)  1109. 

Under  Pnb.  Acts  1903,  p.  6,  No.  7,  a  board 
of  supervisors  on  receiving  a  bill  for  services 
rendered  by  a  physician  for  a  person  i"fected 
with  a  contagious  disease  under  an  employment 
by  a  board  of  health,  held  required  to  aud't 
and  allow  the  same. — Dawe  v.  Board  of  Health 
of  City  of  Monroe  (Mich.)  433. 

HEARING. 

In  equity,  see  "Kquity,"  |  2. 
In  probate  proceedings,  see  "Wills,"  |  4. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  |  14. 

HEARSAY. 

In  civil  actions,  see  "Evidence,"  I  7. 

HEARSAY  EVIDENCE 

Harmless  error  in  admission  of,  see  "Criminal 
Law,"  i  16. 

HEIRS. 

See  "Descent  and  Distribntion." 

HIGHWAYS. 

See  "Dedication,"  |  1;  "Municipal  Corpora- 
tions," SI  6-a 

Accidents  at  railroad  crossings,  see  "Railroads," 
§4.  ^ 

Negligence  in  general  as  to  children  in  highway, 
see  "Negllwnce,"  M  1.  8. 

Parties  liable  for  costs  in  highway  proceed- 
ings, see  "Costs,"  I  & 

t    1.   EstoliUslimeiit,  alteratloa.  Mid  dls- 
eontlaiianee. 

*nse  alone  is  not  anfficlent  to  establish  a  high- 
way by  prescription. — Haan  t.  Meester  (Iowa) 
211. 

'Where,  in  in  action  to  restrain  the  laying 
out  and  improving  of  a  highway  the  evidence 
tended  to  snow  a  highway  by  prescription  not 
exceeding  two  rods  in  width,  a  decree  establish- 
ing a  highway  four  rods  wide  was  erroneous.— 
Ilaan  v.  Meester  (Iowa)  211. 

*In  an  action  to  enjoin  the  improving  of  a 
highway,  evidence  held  sufficient  to  show  the 
exiKtenoe  of  a  highway  along  the  line  of  plain- 
tiff's land  by jpiescription  and  dedication. — 'Haan 
▼.  Meester  (Iowa)  211. 

*  Where  land  has  been  claimed  to  be  a  high- 
way  by  statutory  user,  under  Gen.    St.   1^4, 

L1832,  and  all  provisions  of  the  statute  have 
en  complied  with,  it  is  a  legal  highway, 
though  the  landowner  and  the  public  author- 
ities may  have  been  mistaken  as  to  its  true 
location. — Meyer  v.  Town  of  Petersburg  (Minn.) 
840. 

*An  application  for  a  proposed  highway  and 
the  notice  of  the  meeting  of  the  board  of  super- 
visors to  act  thereon  held  bad  and  a  refusal  to 
lay  out  the  highway  waa  not  a  decision  against 
the  application  either  ander  Rev.  St  1898, 
S  1269,  or  section  1283.— State  t.  Supervisors 
of  Town  of  Clyde  (Wis.)  985. 

*A  change  in  a  highway  as  laid  out  by  the 
board  of  supervisors  of  a  town  held  not  so  great 
as  to  constitute  a  highway  materially  difFereut 
from  that  named  in  the  application.— State  v. 
Supervisors  of  Town  of  Clyde  (Wis.)  98.~i. 


An  order,  establishing  a  new  highway,  held 
not  bad  because  the  board  of  supervisors  of  the 
town  met  with  the  supervisors  of  an  adjacent 
town  to  consider  the  application.— State  v.  Su- 
pervisors of  Town  of  Clyde  (Wis.)  085. 

i  2.     Taxes,    •ssessments,    and    work    on 
Ughirays. 

A  percentage  levy  of  road  taxes  by  township 
authorities,  I>ased  on  the  assessment  roll  of  the 
previous  year,  was  valid.— Beggs  v.  Paine  (N. 
D.)  322. 

I  3.    Becnlstloa  and  use  for  trmwtiL 

In  the  absence  of  special  constitutional  re- 
straint, and  subject  to  the  rights  of  abutting 
owners,  the  State  Legislature  has  full  para- 
mount authority  over  all  public  ways  and  places.. 
— Scovel  v.  City  of  Detroit  (Mich.)  20. 

HOMESTEAD. 

Administration  of  crops  on,  see  "Executors 
and  Administrators,"  |  2. 

Reformation  of  deed  to  homestead,  see  "Refor- 
mation of  Instruments,"  {  1. 

Resort  to  homestead  for  payment  of  debts  as 
affected  by  marshaling  assets,  see  "Marshal- 
ing Assets  and  Securities." 

I    1.    ITstare,  aoqnlsltloii,  and  extent. 

'Facts  AeM  to  show  certain  real  estate  a 
homestead. — Holliday  v.  Mathewson  (Mich.)  660. 

•Under  Comp.  Laws,  U  10.710,  10.711,  10,712, 
and  Pub.  Laws  1891,  p.  234,  Act  No.  179,!  9. 
subsec.  4,  one  erecting  a  building  on  land  used 
as  a  homestead  held  entitled,  in  proceedings  to 
enforce  a  mechanic's  lien,  to  an  order  directing 
sale  of  the  building. — ^Holliday  v.  Mathewson 
(Mich.)  669. 

I   2.    Trsmafe*  ov  laemnbranee. 

'Under  the  Constitntion,  the  wife  most  join 
with  her  husband  in  the  instrument  by  which 
he  conveys  his  homestead  to  a  third  person.— 
Lott  V.  Lott  (Mich.)  1126. 

*An  attempted  conveyance  of  his  homestead 
by  a  married  man  without  his  wife's  signature 
is  void,  though  she  may  have  abandoned  him. 
—Murphy  v.  Renner  (Minn.)  593. 

♦Under  Comp.  St  1903,  c  36,  (  4  (Cobbey'» 
Ann.  St  1903,  {  6203),  the  homestead  of  a 
married  person  cannot  be  conveyed  or  incum- 
bered unless  the  instrument  is  executed  and 
acknowledged  by  both  husband  and  wife. — 
Weatherington  v.  Smith  (Neb.)  381. 

i  8.    Mmhtm  of  snrvlTliic  htubaiid,  wife, 
ehlldren,  or  heirs. 

*The  homestead  of  a  tenant  of  a  farm  from 
year  to  year  passes  on  his  death  to  his  widow. — 
In  re  Ring's  Estate  (Iowa)  710 ;  Ring  t.  Lund, 
Id. ;  Lund  v.  Ring,  Id. 

I   4.    Abandonineiit,    walTor,    or    forfei- 
ture. 

'Facts  held  to  show  an  abandonment  of  a 
farm  levied  on  as  complainant's  homestead. — 
Swift  V.  Kleckner  (Mich.)  34. 

Evidence  held  to  show  that  when  plaintiff 
left  homestead,  he  had  no  definite  intention  of 
returning  to  it— Ungers  v.  Chapman  (Mich.) 
1124. 

Neither  spouse  can  abandon  tlie  homestead  for 
the  other  without  his,  or  her  free  consent— 
Weatherington  v.  Smith  (Neb.)  381. 

*A  departure  from  the  homestead  for  pleasure, 
business,  or  health,  is  not  an  abandonment  there- 
of.—Weatherington  V.  Smith  (Neb.)  381. 


'Point  annotated.    See  syllabna. 
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HOMICIDE 

Argninent  and  conduct  of  counsel,  see  "Orlmi- 

nal  Law,"  g  7. 
Burden  of  proof,  see  "Criminal  I*w,"  |  & 
Competency  of  evidence  in  general,  see  "Crimi- 

nal  Law,*'  8  8. 
Oonviction  of  offense  included  in  that  charged, 

see  "Indictment  and  Information,"  f  4. 
Former  Jeopardy,  see  "Criminal  Law,"  {  1. 
Harmless  error,  see  "Criminal  Law,"  I  15. 
Instructions  In   general,   see   "Criminal   Law," 

S9. 
Number  of  peremptory  challenges  to  Jury,  see 

"Jury,"  i  2. 
Reception    of   evidence,    see   "Criminal   Law," 

16. 
Remarks  of  court  at  trial,  see  "Criminal  Law," 

15. 
Requests  for  instructions,  see  "Criminal  Law," 

810. 
fierrice   of  list   of  witnesses   on  accused,   see 

"Criminal  Law,"  {  4. 
Verdict,  see  "Criminal  Law,"  i  11. 

8    1.    Murder. 

*In  a  prosecution  for  homicide,  accused  held 
to  have  oeen  properly  convicted  of  murder  in 
the  first  degree  under  an  indictment  charging 
the  killing  of  T.— State  v.  Mathews  (Iowa)  616. 

'Under  Code,  |  4728,  an  instruction  that  if 
defendant  caused  poison  to  be  taken  by  deceas- 
'ed,  which  caused  her  death,  he  was  guilty  of 
murder  in  the  first  degree,  otherwise,  he  was 
not  guilty,  held  proper.— State  v.  Thomas  (Iowa) 
900. 

{  2.    AwMvlt  wltli  latemt  to  kUl. 

*In  a  prosecution  for  assault  with  intent  to 
Ull,  the  defense  of  drunkenness  held  material 
oniy  to  the  issue  of  defendant's  intent.— State 
V.  Yates  ^owa)  1006. 

-f  3.    Imdletment  and  laf  ovauitloa. 

*Proof  of  death  by  the  administration  of 
chloroform  held  admissible  either  under  a  coimt 
charging  the  administration  of  certain  poisons 
to  the  grand  Jurors  unknown  or  under  a  count 
-charging  death  by  drugs,  poisons,  instruments, 
or  weapons,  to  the  grand  jurors  unknown.^ 
State  V.  Thomas  (Iowa)  900. 

{  4.    Erldemee. 

In  a  prosecution  for  homicide,  evidence  held 
sufScient  to  sustain  a  conviction  of  murder 
in  the  first  degree.— State  v.  Thomas  (Iowa)  900. 

*In  a  prosecution  for  assault  with  intent  to 
kiH,  the  burden  is  on  the  state  to  show  that 
-deffendant  was  not  acting  in  self-defense.— State 
V.  Yates  (Iowa)  1005. 

'Evidence  in  a  murder  trial  held  to  show  a 
sufficient  realization  of  impending  death  to  au- 
thorize an  admission  of  a  dying  statement.— 
State  V.  Nowells  (Iowa)  1016. 

I   5.    TrUL 

*In  a  prosecution  for  assault  with  intent  to 
kill,  the  omission  of  the  court  to  charge  on 
self-defense  held  not  error.— State  v.  Yates 
(Iowa)  1005. 

8  0.     Bemtemee  and  pimlaluBMit. 

*In  a  prosecution  for  assault  with  intent  to 
kill,  a  sentence  of  eight  years  in  the  peniten- 
tial held  not  excessive.— State  t.  Yatea  (lows) 


HORSES. 


See  "Animals." 


HOSPITALS. 

Under  Code  Supp.  8  2570a,  as  amended  by 
Laws  30th  Gen.  Assem.  p.  102,  e.  98,  the  ex- 


pense incurred  in  providing  and  fumishinc  a  de- 
tention hospital  Mid  not  apportionable  among 
the  persons  detained  therein,  but  constituted 
a  proiMr  charge  against  the  connty. — L.  H. 
Korts  Co.  T.  Folk  County  (Iowa)  612. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Dower";  "Marriage- 
Administration  of  estates  of  married  women, 
see  "Executors  and  Administrabws,"  i  5. 

Assessment  of  damages  for  loss  of  aetrioea  of 
wife,  see  "Damages,"  8  S. 

Competency  as  witnesses,  see  "Witnesses,"  f  1. 

Contracts  between  to  make  will,  aee  "WiUa," 
12.  ^ 

Elements  of  damages  for  disfiguration  of  corpse 
of  wife,  see  "Damages,"  8  1. 

Estate  ci  wife  under  will,  see  "Wills."  i  .■{. 

Fraudulent  gift  by  husband,  see  "Fraadulent 
Omveyances,"  8  1. 

Injuries  to  wife  caused  by  operation  of  rail- 
road, see  "Railroads,"  SI  2,  3. 

Marriage  of  testator  aa  revocation  of  will,  see 
"WilU,"  8  3. 

Opinion  evidence  in  action  for  services  of  wife, 
see  "Evidence,"  8  10. 

Beformation  of  deed  by  wife,  see  "Reformation 
of  Instruments,"  8  1. 

Resulting  trust  arising  from  transactiona  be- 
tween, see  "Trusts,"  8  1- 

Rights  of  survivor,  see  "Executors  and  Admin- 
istrators," I  4;  ^'Homestead."  8  S. 

I   1.    Mvtaal  rlchts,  dvtlaa,  and  UmUU- 
tles. 
A  quitclaim  deed  to  a  husband  and  wife  keU 
not   to  create   an  estate  by   entiretieB. — Haak 
Lumber  Co.  t.  Crothers  (Mich.)  106B. 

Where  a  wife  purchased  certain  books  aa  her 
husband's  agent,  and  he  ratified  her  act  in  so 
doing,  he  became  individually  liable  for  the 
debt— Shuman  v.  Steinel  (Wis.)  74. 

Where  a  wife  purchased  goods  on  her  own 
credit  as  a  prinapal,  the  husband  could  not 
be  made  liable  by  his  alleged  ratification  of  bis 
wife's  act— Shuman  v.  Steinel  (Wis.)  74. 

Where  a  wife  contracts  an  indebtednesa  on  her 
own  credit  the  huslMUid's  mere  pnHnise  to  pay 
is  a  promise  to  answer  for  the  debt  of  another 
without  consideration.- Shuman  v.  Steinel  (Wis.) 
74. 

A  set  of  "Stoddard  Lectures,"  purchased  by  a 
wife,  was  not  necessaries,  for  which  the  hns- 
band  was  liable.— Shuman  ▼.  Steinel  (Wis.)  74. 

*The  authority  of  a  wife  as  agent  for  faer 
husband  by  implication  of  law,  does  not  ex- 
tend to  selling  and  conveying  his  realty.— Bvans 
V.  Crawford  County  Farmers'  Mnt  Fbe  Ins. 
Co.  (Wis.)  952. 

*If  a  husband  absents  himself  from  home, 
keeping  his  whereabouts  unknown,  his  wife 
is  his  agent  as  to  things  which  customarily 
are  delegated  to  wives  having  charge  of  prop- 
erty.—Evans  V.  Crawford  (bounty  Farmeri^  Mnt. 
Fire  Ins.  Co.  (Wis.)  952. 

'Where  a  wife  contracts,  assuming  to  act 
for  her  husband,  and  the  benefit  comes  to  his 
hands  and  he  does  not  disavow  within  a  rea- 
sonable time,  he  is  bound  therel>y.— Evans  v. 
Crawford  County  Farmers'  Mut  Fire  Ins.  Co. 
(Wis.)  962. 

*At  the  conmion  law,  circumstances  making 
a  joint  tenancy  generally,  aa  to  the  husband  and 
wife,  make  them  tenants  by  the  entiretiea.— 
Bassler  v.  Rewodlinskl  (Wis.)  1032. 
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*Tenancie8  by  the  entirety  haw  not  existed 
In  Wisconsin  since  the  Revision  of  1878,  since 
which  time  talcing  title  under  sach  circum- 
Btanoes,  as  hy  the  common  law,  would  make 
them  tenants  by  the  entireties,  make  them 
joint  tenants.— Bassler  t.  Rewodlinski  (Wis.) 
1032. 

*A  married  woman  Jobtt  tenant  cannot  under 
the  statute  hold,  enjoy,  or  convey  property  held 
as  joint  tenant.— Bassler  v.  Bewodlinskl  (Wis.) 
1032. 

f   8.    Wife's  separate  estate. 

*A  married  woman  may,  by  proper  instru- 
laesit,  charge  her  separate  property  for  any  ob- 
ligation, even  for  her  husband's  debt,  but  the 
charge  is  only  enforceable  in  eonity.— Merrell 
T.   Purdy   (Wis.)  82. 

A  wife  executing  jointly  with  her  husband  a 
note  A«I<i  not  to  bind  her  separate  estate  at 
law  by  estoppel.— Merrell  v.  Purdy  (Wis.)  82. 

A  married  woman  possessing  separate  estate 
may  bind  herself  at  law  by  estoppeL — Merrell 
y.  Purdy  (Wis.)  82. 

*A  wife  executing  a  note  Jointly  with  her 
husband  held  not  benefited  thereby,  and  not 
liable  thereon  at  law. — Merrell  v.  irurdy  (Wis.) 
82. 

*A  wife  held  not  liable  in  an  action  at  law 
on  a  note  jointly  executed  by  her  and  her 
husband.— Merrell  r.  Purdy  (Wis.)  82. 

*Contracts  of  a  married  woman  relating  to  her 
separate  property  or  business  or  personal  serv- 
ices, held  enforceable  against  her  at  law.— Mer- 
rell V.  Purdy  (Wis.)  82. 

A  married  woman  purchasing  property  held 
liable  at  law  on  a  purchase  money  nbte.— Mer- 
rell V.  Purdy  (Wis.)  82. 

'Liability  of  a  married  woman,  signing  a 
note  with  her  husband,  at  law  determined.— 
Bailey  v.  Fink  (Wis.)  86. 

*A  married  woman  held  not  liable  at  law  on 
a  note  executed  with  her  husband  to  procure 
the  release  of  a  mortgage  securing  his  in- 
dividual debt.— Bailey  v.  Fink  (Wis.)  86. 

Rev.  St  1898,  gS  2341,  2342,  held  not  to  re- 
lieve the  separate  property  of  a  married  woman 
from  liability  for  debts  which  are  primarily  a 
dharge  against  her  separate  estate. — Schneider 
y.   Breier's  Estate  (Wis.)  99. 

•Under  Rev.  St.  1898,  |(  3822,  3852,  where 
an  undertaker  furnished  a  funeral  for  a  mar- 
ried woman  on  the  credit  of  her  separate  es- 
tate, such  estate  was  liable  therefor  independ- 
ent of  tbe  liability  of  the- husband  who  ordered 
the  funeral.— Schneider  v.  Breier's  Estate  (Wis.) 
99. 

A  contract  of  support  held  of  benefit  to  the 
•eparate  estates  of  certain  married  women,  who 
were  therefore  entitled  to  join  therein.— Payne 
y.  Payne  (Wis.)  105. 

I   8.    Aetlona. 

In  an  action  against  a  husband  on  a  contract 
for  the  purchase  of  books,  evidence  that  the 
contract  was  signed  by  defendant's  wife  as  his 
agent,  and  that  he  ratified  the  same,  held  not 
to  constitute  a  departure.— Shaman  v.  Steinel 
(Wis.)  74. 

In  an  action  against  a  hosband  for  the  price 
of  books  purchased  by  his  wife  as  his  agent, 
evidence  held  to  warrant  a  finding  that  the 
husband  ratified  his  wife's  act— Shuman  v.  Stei- 
nel (Wis.)  74. 

I  4.    SepavatloB    and    separate    malnte- 


AUegations  of  a  petition  and  its  amendments 
in  a  suit  for  separate  maintenance  and  of  an 


application  for  temporary  alimony  held  soffi- 
cient  to  sustain  an  ordefr  for  $"75  temporary  ali- 
mony.— Hancock  v.  Hancock  (Iowa)  1009. 

Beld  error  to  stay  defense  in  a  suit  for  sepa- 
rate maintefnance  until  payment  of  temporary 
alimony  by  defendant— Hancock  v.  Hancock 
(Iowa)  1009. 

In  an  action  by  a  yrite  for  separate  main- 
tenance, facts  held  to  negative  her  claim  that 
her  husband  had  failed  to  support  his  family. — 
Faller  v.  Faller  (Mich.)  47. 

•In  an  action  by  a  wife  for  separate  main- 
tenance, evidence  held  insufficient  to  establish 
desertion  on  the  part  of  the  husband. — ^Faller  y. 
Faller  (Mich.)  47: 

I   6.    Crljalnal  cosTersatlon. 

•In  an  action  for  criminal  conversation,  evi- 
dence that  plaintiff's  wife  prior  to  the  alleged 
intercourse  nad  been  criminally  intimate  with 
other  men  and  had  associated  with  women  of  bad 
repute  was  admissible. — Smith  y.  Hockenberry 
(Mich.)  23. 

In  an  action  for  criminal  conversation, 
certain  evidence  held  admissible  as  bearing  on 
the  question  of  damages. — Smith  v.  Hockenber- 
ry  (Mich.)  23. 

•In  an  action  for  criminal  conversation,  that 
plaintiff  continued  to  cohabit  with  his  wife 
after  the  alleged  intercourse  may  be  considered 
in  mitigation  of  damages.- Smith  v.  Hocken- 
berry (Mich.)   28. 

HYPOTHETICAL  QUESTIONS. 

In  examination  of  experts,  see  "Evidence,"  1 10. 

IDEM  SONANS. 

See  "Namea." 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  U  2,  8. 

IMPLIED  CONTRACTS. 

See  "Contribution";  "Money  Lent"; 
Received." 


"Money 


IMPRISONMENT. 


See  "Arrest" 
Habeas  corpus,  see 


■Habeas  Corpus." 


IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Public  improvements,  see  "Municipal  C!orpora- 
tions,"  S  4. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  |  2. 

INCEST. 

Reception   of   evidence,    see   "Criminal   Law," 

Requests  for  instructions,  see  "Oiminal  Law," 
t  10. 

•In  a  prosecution  for  incest  emission  need 
not  be  shown.— State  v.  Judd  (Iowa)  802. 

•The  crime  of  incest  is  purely  statutory  and 
as  scienter  is  not  included  in  the  definitions  in 
the  Code,  it  is  not  an  element  of  the  crime.— 
State  V.  Judd  (Iowa)  802. 
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♦In  prosecution  for  incest,  tield,  that  evidence, 
in  the  nature  of  admissions  by  defendant  as  to 
relationship,  was  not  objectionable  as  secondary. 
— SUte  ▼.  Judd  (Iowa)  892. 

*In  a  prosecution  for  incest,  evidence  of  un- 
due intimacy  or  intercourse  prior  to  that  char- 
ged, was  admissible.— State  v.  Judd  (Iowa)  892. 

In  a  prosecution  for  incest,  penetration  may 
be  inferred  from  circumstances. — State  v.  Judd 
aowa)  892. 

In  a  prosecution  for  incest,  evidence  of  re- 
lationship of  defendant  with  the  other  party  to 
the  offense,  held  sufficient.— State  v.  Judd  (Iowa) 
892. 

Crim.  Code,  {  204,  defining  incest,  and  provid- 
ing a  punishment  therefor,  is  valid,  and  sufficient 
in  form  and  substance  to  create  the  offense 
therein  described. — Cordson  v.  State  (Neb.)  764. 

INCOMPETENT  PERSONS. 

See  "Inaane  Persons." 

INCORPORATION. 

See  "Municipal  Corporations,"  |  L 

INCUMBRANCES. 

Covenants  against,  see  "Covenants,"  {  1. 
On  realty  sold,   see   "Vendor  and   Purchaser," 
18. 

INDEMNITY. 

See  "Principal  and  Surety." 
By  ditch  contractor  against  damages  from  fall- 
are  to  construct  ditch,  see  "Drains,"  |  1. 
To  party  injured  by  contempt,  see  "Contempt," 

Evidence  held  not  to  show  loss  to  a  vendee  of 
the  land  sold  him,  so  as  to  entitle  him  to  recover 
on  an  indemnity  agreement — Funk  t.  Churdi  & 
Fitzgerald  (Iowa)  286. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  1 12. 

INDIANS. 

The  widow  of  an  allottee  of  Omaha  Indian 
lands  is.  under  Act  Cong.  Aug.  7.  1882,  c.  434, 
i  6,  22  Stat  342,  entitled  to  a  life  estate  in  the 
equitable  fee  of  her  deceased  husband  with  re- 
mainder over  to  the  issue  of  the  marriage  or  to 
the  surviving  father  or  mother  ot  the  husband. 
— Reese  v.  Harlan  (Neb.)  762;  Woodhnll  v. 
Woodhull,  Id. ;  Harlan  v.  B^mont,  Id. 

INDICTMENT  AND   INFORMATION. 

See  "Grand  Jury." 

Indorsement  of  witnesses  on,  see  "Oimlnal 
Law,"  8  4. 

Necessity  of  accnoation  by  grand  jury  in  pro- 
ceedings for  removal  from  office,  see    Officers," 

Necessity  of  sufficient  indictment  to  constitute 
former  jeopardy,  see  "Criminal  Law,"  §  1. 

Objections  to  for  purpose  of  review,  see  "Crim- 
inal Law,"  I  15. 

WaivA  of  objections  to  information  in  pre- 
liminary proceedings  for  examination  of  ac- 
cused, see  ^'Criminal  Law,"  {  2. 

Againtt  particular  elauet  of  pcraont. 
See  "Physicians  and  Surgeons." 


For  particular  offentea. 

See  "Conspiracy,"  {  1;  "False  Pretenses": 
"Homicide,"  §  3 ;    "Incest" ;   "Robbery." 

Against  liquor  laws,  see  "Intoxicating  Liquors." 
I  3. 

For  removal  of  county  officers,  see  "Counties," 
i  2. 

Practicing  medicine  without  license,  see  "Phy- 
sicians and  Surgeons." 

I    1.    Fomial  reqnlsitea  of  iadletaiemt. 

•Under  Code,  {  303,  a  deputy  county  Jittomej 
with  the  county  attorney's  authority  held  au- 
thorized to  sign  the  county  attorney's  name 
to  an  indictment— State  v.  Mathews  (Iowa) 
616. 

*The  signature  of  the  county  attorney  is  not 
essential  to  the  validity  of  an  indictment- 
State  V.  Mathews  (Iowa)   616. 

*Code,  i  6281,  prescribing  the  substantial  form 
of  an  indictment  does  not  require  ttiat  it  be 
signed  by  the  county  attorney. — State  t.  Math- 
ews (Iowa)  616. 

I   S.    Baqnlsitea  sad  snfflolenoy  ot  aeen- 
satloa. 

'Where  the  word  "feloniously"  is  nnnecessai^ 
ily  used  in  charging  a  felony,  it  amounts  to 
no  more  than  saying  that  the  crime  charged  was 
a  felony,  and  cannot  be  construed  as  meaninit 
knowingly,  or  with  knowledge. — State  v.  Judd 
(Iowa)    ^2. 

*In  charging  a  felony,  it  is  unnecesBary  for 
the  indictment  to  include  the  word  "felonious" 
or  "feloniously."— State  y.  Judd  (I6wa)  832. 

*Where  a  statute  states  the  dements  of  a 
crime,  it  is  generally  sufficient  in  an  informa- 
tion of  indictment,  to  describe  such  crime  in  the 
language  of  the  statute. — Cordson  v.  State 
(Neb.)  764. 

S   3.    Motion  to   qiutali   or  flisinlso,    sad 

demnrrer. 

Failure  to  return  exhibits  with  an  indictment 
and  to  have  minutes  of  testimony  before'  the 
nand  jury  signed  by  witness,  as  required  by 
Code,  I  6258,  held  not  ground  for  setting  aside 
the  mdictment  under  section  5319. — State  T. 
O'Malley    (Iowa)   491. 

I  4.     CoBTlotlon   of   oCeaae  laolvded  ia 


*Under  Code,  |  6407,  one  diarged  In  an  in- 
dictment with  murder  in  the  first  degree  may 
be  convicted  of  manslaughter.— State  y.  Smitn 
(Iowa)  115. 

I   5.    WslTor  of  defeets  sad  objeotioaa, 
and  alder  by  Terdiot. 

An  objection  to  the  introduction  of  any  evi- 
dence in  a  criminal  case  after  material  evidence 
has  been  received,  is  properly  overruled. — State 
v.   Calkins    (S.  D.)    615. 

INDORSEMENT. 

Of   bill   of  exchange  or  promissory  note.    f«e 

"Bills  and  Notes "  §  4. 
Of  witnesses  on  indictment  or  information,  see 

"Criminal  Law,"  |  4. 

INFANTS. 

See  "Guardian  and  Ward";  "Parent  and 
Child." 

Sales  of  intoxicating  liquors  to,  see  "Intoxicat- 
ing Liquors,"  J  2. 

i    1.    Property  sad  oonyeysnoea. 

On  the  issue  of  the  propriety  of  the  court 
ordering  a  new  loan  to  provide  for  the  payment 
of  a  mortgage  executed  by  the  executors,  and 
thereby  protect  the  rights  of  an  infant  the  qnes- 
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tion  whether  the  ezecutora  exceeded  their  trust 
held  immaterial. — In  re  Lueft  (Wia.)  R52. 

*T!)e  interest  of  an  infant  remainderman  in 
real  estate  held  promoted  within  Lews  1899,  p. 
525,  c.  300,  by  the  execution  of  a  mortgage 
thereon  to  secure  money  to  pay  a  former  mort- 
gage.—In  re  Lnett  (Wis.)  652. 

The  conrt  aathorising  the  execution  of  a  mort- 
rage  of  real  estate  to  protect  the  interests  of  an 
in&nt  remaiDderman  therein  held  entitled  to  di- 
rect that  delinquent  taxes  be  paid  out  of  the 
money  raised  by  the  mortgage. — In  n  Lueft 
(Wis.)  662. 

INFECTIOUS  DISEASES. 

Of  animals,  see  "Animals." 

INFERIOR  COURTS. 

See  "CouitB,"  f  2. 

INHERITANCE. 

Soe  "Descent  and  Distribution." 

INHERITANCE  TAX. 

See  rrazation,"  |  10. 

INJUNCTION. 

Relief  againtt  particular  acU  or  prooeedingi. 
See  "Nuisance,"  f  1. 

Collection  of  county  tax,  see  "Counties,"  |  8. 
CollecUon  of  drainage  assessments,  see  "Drains." 

Collection  of  tax,  see  "Taxation,"  |  6. 

Contract  by  municipal  corporation,  see  "Mu- 
nicipal Corporations,"  I  9. 

Drainage  proceedings,  see  "Drains,"  {  1. 

Fraudulent  use  of  cori)orate  property,  see 
"Corporations,"  {  4. 

Trespass  on  land  affecting  dower  right,  see 
"Dower,"   f   3. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors,"  f  4. 

Review  of  prooeedingt  for  it^vnotion. 
Costs  on  appeal,  see  "Costs,"  t  6. 
Harmless  error,  see  "Appeal  and  Error,"  §  19. 
Review  of  discretion  of  court  in  dissolution  of 
temporal?  injunction,   see  "Appeal  and  Br- 

I    1.    Katiue  and  gronnda  In  geaeraL 

A  taxpayer  held  to  have  no  interest  demand- 
ing protection  by  a  court  of  equity  in  the 
qnestion  as  to  whether  an  election  shall  be  by 
ballot  or  voting  machine. — United  States  Stand- 
dard  Voting  Mach.  Co.  v.  Hobson  (Iowa)  458. 

That  an  employ^  is  not  financially  responsi- 
ble will  not  justify  an  injunction  restraining  a 
breach  of  her  covenant  not  to  work  for  others 
than  her  employer. — H.  W.  Ctossard  CJo.  t. 
Crosby   (Iowa)  488. 

An  injunction  at  the  suit  of  the  inhabitants  of 
a  certain  city  restraining  the  collection  of  coun- 
ty taxes  levied  to  pay  the  principal  and  interest 
on  the  county  bonds  issued  to  take  up  certain 
bridge  warrants,  for  which  the  people  living  out- 
aide  the  city  were  alone  responsible,  which 
would  so  complicate  matters  as  to  jeopardize  the 
rights  of  the  Dondholder,  should  not  be  granted. 
— Slutts  v.  Dana  (Iowa)  794. 

Mandamus  to  compel  school  privileges  held 
such  an  adequate  remedy  at  law  as  to  preclude 
injunction  to  restrain  a  threatened  illegal  change 
of  text-bool(s.  —  Harley  t.  Lindemann  (Wis.) 
570. 


S  2.    Siibjecta  of  proieotlon  and  relief. 

The  right  to  vote  l}eing  political  rather  than 
civil,  a  conrt  of  equity  has  no  jurisdiction  to 
restrain  the  use  of  voting  machines  at  an  elec- 
tion.— United  States  Standard  Voting  Mach. 
Co.   V.   Hobson   (Iowa)  458. 

The  question  as  to  whether  equity  can  re- 
strain the  use  of  a  voting  machine  held  juris- 
dictional.—United  States  Standard  Voting  Mach. 
(^.  V.  Hobson  (Iowa)  458. 

•An  employe,  though  wrongfully  leaving  her 
employer,  cannot  be  restrained  from  u-ing  h'>r 
skill  there  acquired,  not  amounting  to  trade 
secrets,  in  the  service  of  a  rival  company. — H. 
W.  Gossard  (Jo.  v.  Crosby  (Iowa)  483. 

•Extraordinary  circumstances  held  necessary 
to  authorize  injunction  to  restrain  bre<<ch  of 
a  contract  not  to  work  for  another  than  the 
employer.— H.  W.  Qossard  Ca  v.  Crosby  (Iowa) 

•BSfSciency  in  the  sale  of  goods  is  not  such  an 
exceptional  qualification  as  to  authorize  injunc- 
tion to  restrain  an  employ^  from  a  breach  of 
her  covenant  not  to  work  for  others  than  her 
employer.— H.  W.  Gossard  Co.  v.  C/rosby 
(Iowa)  483. 

•In  the  alMmce  of  an  express  covenant  not 
to  work  for  another,  in  a  contract  for  personal 
services,  equity  will  not  aid  the  enforcemfnt  of 
such  contract  by  restraining  such  work  for 
others.— H.  W.  (Jossard  Co.  v.  Crosby  (Iowa) 
483. 

Equity  held  to  have  no  Jurisdiction  to  inter- 
fere by  a  temporary  injunction  with  an  ofiicer 
de  facto  in  favor  of  a  claimant  de  jure.— 
Vette  ▼.  Byington  (Iowa)  1078. 

•A  defendant  in  ejectment,  having  the  legal 
title  to  the  land,  held  not  entitled  to  maintain  a 
suit  in  equity  to  restrain  the  prosecution  of 
the  action.— Lott  v.   Lott   (Mich.)   1126. 

•Where  a  person  sells  his  interest  in  a  busi- 
ness and  agrees  not  to  enter  into  the  same  kind 
of  business,  the  agreement  by  implication  is 
material  to  the  protection  of  such  business. — 
My  Laundry  Co.  v.  Schmeling  (Wis.)  540. 

*A  buyer  of  business  may  maintain  an  ac- 
tion to  restrain  a  seller  from  violating  his  con- 
tract not  to  engage  in  a  similar  business  where 
Ite  shows  that  the  seller  has  breached  his  agree- 
ment, which  breach,  unless  restrained,  will  ciiuge 
injury  to  the  buyer  of  a  nature  not  remedial  at 
law.— My  Laundry  Co.  v.  Schmeling  (Wis.)  640. 

I   3.    Aotlon*  for  Injnnctlona. 

A  petition  for  an  injunction  to  restrain  an 
employs  from  working  for  a  rival  company  held 
to  ailege  merely  the  failure  of  an  experienced 
saleswoman  to  carry  out  her  contract  of  em- 
ployment.—H.  W.  Oossard  Co.  v.  Crosby  (Iowa) 
483. 

•In  an  action  to  restrain  a  seller  of  his  in- 
terest in  a  business  from  violating  his  contract 
not  to  engage  in  a  similar  business,  it  is  suffi- 
cient to  allege  an  actual  breach  ot  the  agree- 
ment and  that  damages  have  accrued  or  will 
accrue  unless  the  court  interferes. — ^My  Laundry 
Oo.  T.  Schmeling  (Wis.)  640. 

*A  complaint  in  action  to  restrain  a  seller 
from  violating  a  contract  not  to  engage  in  simi- 
lar business  held  to  allege  that  the  restraint 
sought  to  be  imposed  is  necessary  for  the  pro- 
tection of  plaintiffs  business.— My  Laundry  Co. 
V.  Schmeling  (Wis.)  640. 

In  nn  action  to  restrain  a  seller  of  his 
business  from  violating  his  contract  not  to  en- 
gage in  similar  business,  evidence  directed  to 
the  subject  of  whether  he  was  dependent  for  a 
livelihood  in  or  about  such  a  business  held  im- 
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material. 
640. 

In  an  action  to  restrain  a  seller  of  his  busi- 
ness from  violating  his  contract  not  to  engage  in 
a  similar  business,  evidence  of  his  purpose  in 
going  to  work  in  a  similar  business  held  im- 
material.—My  Laundry  Co.  ▼.  Scbmeling  (Wis.) 
540. 

{  4.     VrtUbniaaxj  aad  laterloentoxy  In- 
Jnnotloiis. 

•Under  Code,  §S  4361,  4369,  a  failnre  to  file  an 
ansvrer  before  a  motion  to  dissolve  a  temporary 
injunction  held  not  a  confession  of  plaintiff's 
equities.— H.  W.  Gossard  Co.  v.  Crosby  (Iowa) 

*A  proceeding  to  punish  a  party  for  contempt 
for  violating  an  injunctional  order  held  not  in- 
dependent of  the  action  in  which  the  injunction 
was  issued. — My  Laundry  Co.  r.  Schmelinc 
(Wis.)  640. 


i   5.   Pemuutent 
reUef. 

*In  an  action  to 
ness  from  violating 
in  similar  business, 
award  a  recovery 
consequence  of  the 
—My  Laundry  Co. 


i  6. 


Injniietloii    and    otiier 

restrain  a  seller  of  a  bosl- 
his  contract  not  to  engage 
the  court  held  authorised  to 
for  damages  happening  in 
breach  daring  the  litigation. 
▼.  Scbmeling  (Wis.)  64a 

Xilaltllltiea  on  bonda  or  vadertak- 

Where  an  injunction  is  the  sole  relief  sought, 
its  dissolution  entitles  the  party  enjoined  to 
recover  his  attorney's  fees  in  resisting  the  writ. 
— Weierhauser  v.  Cole  (Iowa)  301. 

In  an  action  on  an  Injunction  bond,  instruc- 
tions that  plaintiff  could  not  recover  unless  he 
suffered  some  material  substantial  pecuniary  in- 
jury, held  error. — Weierhauser  v.  Cole  (Iowa) 
301. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  I  2. 

INSANE  PERSONS. 

Insanlbr  as  question  for  iury,  see  'Criminal 

Iaw,     {   8. 
Rescission  of  contract  of,  see  "Contracts,"  |  4. 
Testamentary  capacity,  see  "Wills,"  (  1. 

{    1.    Gnardlanaliip. 

In  proceedings  for  the  appointment  of  a  guard- 
dian  for  an  incompetent,  his  next  of  km  are 
proper  parties  ana  mu^  oppose  the  granting 
of  Uie  petition.— In  re  Ray  (Neb.)  496;  Prante 
V.  Lompe,  Id. 

It  is  error  to  hear  a  petition  for  the  appoint- 
ment of  a  guardian  for  an  alleged  incompetent 
{trior  to  the  hour  set  for  hearing  upon  the  stipu- 
ation  of  such  incompetent— In  re  Ray  (Neb.) 
496;  Prante  ▼.  Lomi>e,  Id. 

i  2.    Contraots. 

*To  avoid  a  contract  for  the  insanity  of  a 
par^  thereto,  it  must  appear  that  by  reason 
thereof  he  had  no  reasonable  understanding  of 
the  nature  of  the  contract. — Swartwood  t. 
Chance  (Iowa)  297. 

INSOLVENCY. 

See  "Assignments  tot  Benefit  of  Creditors"; 
"Bankruptcy." 

Of  husband  affecting  gift,  se«  "Fraudulent  Con- 
veyances," i  1. 


*Polat  sanotated.    8e«  syllabaa. 


INSPECTION. 

Of  tools,  machinery  and  appliances  by  master, 

see  "Master  and  Servant,"  |  '4. 
Of  writings,  see  "Discovery,"  |  1. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  «  7-12. 
In  criminal  prosecutions,  see    Criminal  Zaw," 
I  9;   "H(Hnicide,"  I  S. 

INSURANCE. 

Best  and  secondary  evidence  in  action  on  bene- 
fit certificate,  see  "Evidence,"  {  4. 

Discharge  of  mortgage  to  insurance  company, 
see  "Mortgages,"  I  4. 

Formal  requisites  of  contract,  see  "Oontracts," 
i  1. 

Harmless  error  in  action  on  policy,  see  "Appeal 
and  Error,"  {  23. 

Opinion  evidence  in  action  on  policy,  sed  "XM- 
aence,"  I  10. 

Relevancy  and  oompetencr  of  evidence  in  ac- 
tion on  policy,  see  "Evidence,"  {  8. 

Resignation  by  insuranoe  agent,  see  "Principal 
and  Agent,'*^  |  1. 

f    1.    Xnsnrable  interest. 

*One  to  whom  goods  are  consigned  for  sale 
on  commission,  and  who  is  required  to  account 
to  the  owner  for  all  goods  received,  has  an 
insurable  interest  therein. — Citizens'  Ina.  Co. 
V.  Herpolsheimer  (Neb.)  160;  Phenix  Ins.  Co. 
V.   Same,  Id;    Reliance  Ins.   Co.  v.   Same,   Id. 

*Flalntiff  held  to  have  an  insurable  interest 
In  the  life  of  her  brother  to  whom  she  and  her 
husband  had  loaned  money. — ^Dewey  v.  X^elsdier 
(Wis.)  625. 

I   2.    Tbe  oontrad  In  ceneraL 

*In  an  action  on  a  fire  policy,  certain  pro- 
visions of  the  articles  of  organization  and  by- 
laws, not  referred  to  in  the  policy,  held  nna- 
vailable  to  defendant— Bruger  v.  Princeton  & 
St  M.  Mat  rire  Ins.  Co.  (Wis.)  95. 

*The  exception  relative  to  mutual  fire  insur- 
ance companies  contained  in  Rev.  St  1888,  | 
194Sa,  held  not  applicable  to  mutual  corpora- 
tions organized  outside  of  the  state. — ^Wankan 
Milling  Co.  T.  Citisens'  Mat  Fire  Ina.  Co. 
(WisJ937. 

*An  application  for  a  fire  policy  held  no  part 
of  the  contract  between  the  applicant  and  in- 
surance companies,  which  placed  insurance  on 
the  property,  other  than  the  company  addressed 
in  the  application.— Waukau  Milling  Co.  v. 
Citizens'  Mut  Fire  Ina.  Co.  (Wis.)  937. 

I  3.  Estoppel,  walTer,  or  aareonaants 
aSeetlac  risht  to  aTold  or  for- 
feit poUoy. 

In  an  action  on  an  accident  policy,  a  finding 
that  the  injury  did  not  rrault  from  TOlontary 
exposure  to  danger  held  authorised. — ^Hont  t. 
United  States  Ace  Ass'n  (Mich.)  1042. 

*The  term  "voluntary  or  unnecessarr  ex- 
posure  to  danger"  in  an  accident  policy  con- 
strued.— Hunt  T.  United  States  Ace.  Ass'n 
(Mich.)  1042. 

*To  constitute  suicide  by  one  not  insane 
within  the  provisions  of  a  benefit  certificate, 
there  must  be  Intentional  self-destruction. — 
Sebesta  t.  Supreme  Court  of  Honor  (Neb.) 
166. 

*A  policy  on  a  mill  held  not  void  because 
the  mill  was  not  operated  for  a  certain  period 
when  it  was  not  practicable  to  do  ao  beeauae 
of  an  absence  of  power.— Waukau  Millinc  Co. 
V.  Citisens'  Mat  Fire  Ins.  Co.  (Wis.)  837. 
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I  4.     Hotlee  and  proof  of  loaa. 

*False  swearing  in  the  proof  of  lom  by  an 
insured  held  not  predicable  upon  a  claim  made 
for  the  retail  price  of  the  goods  for  freight, 
drayage,  washing,  setting  up,  etc.,  where  such 
daim  is  made  in  good  faitn  under  advice  of 
an  attorney.— Citiiens*  Ins.  Co.  v.  Herpolsbeim- 
«t  (Neb.)  160:  Pheniz  Ins.  Co.  t.  Same,  Id; 
Reliance  Ins.  Oo.  t.  Same,  Id. 

A  written  demand  for  examination  of  in- 
sured under  oath,  held  insufficient. — Citizens' 
Ins.  Co.  T.  Herpolsheimer  (Neb.)  160;  Phenix 
Ins.  Co.  T.  Same,  Id;  Reliance  Ins.  Co.  t. 
Same,  Id. 

*If  a  wife  is  left  in  charge  of  insured  prop- 
erty and  a  loss  occurs  and  the  husband  is  ab- 
sent, the  wife  may  make  proofs  of  loss  by  im- 
§Ued  appointment.— Bvans  t.  Crawford  County 
'armers^Mut  Fire  Ins.  Co.  (Wis.)  962. 

'Where  an  agent  ez  necessitate  to  make 
proofs  of  loss  commits  a  fraud,  and  her  hns- 
band  seeks  to  enforce  the  policy  according  to 
the  proofs,  be  does  not  thereby  become  a  party 
to  the  deceit.— Evans  v.  Crawford  County  Farm- 
ers' Mut.  Fire  Ins.  Co.   (Wis.)  952. 

*The  terms  of  an  insurance  policy,  providing 
that  false  swearing  of  the  assured  in  making 
proofs  shall  avoid  the  policy,  does  not  ap^ly 
to  an  agent  ex  necessitate,  unless  the  prin- 
cipal, with  knowledge  of  the  facts,  ratifies  the 
agent's  acts. — Evans  v.  Crawford  County  Farm- 
ers' Mut  Fire  Ins.  Co.   (Wis.)  952. 

*Where  a  wife  in  making  proofs  of  loss  in 
the  absence  of  her  husband  has  no  apparent 
authority  beyond  that  necessary  so  to  do,  and 
commits  a  fraud,  it  does  not  become  that  of 
the  husband  unless  he  ratifies  her  act  with 
knowledge  of  the  facts. — Evans  v.  Crawford 
County  Farmers'  Mut  Fire  Ins.  Co.  (Wis.) 
952. 

S    6.    Adjustment  of  loss. 

*An  insurance  company  held  to  iiave  waived 
its  right  to  arbitration  under  the  policy,  and 
the  fact  that  the  insured  had  repaired  the  build- 
ing was  immaterial. — O'Rourke  y.  German  Inn 
Co.  (Minn.)  401. 

All  verbal  demands  for  an  appraisement  and 
for  an  examination  of  the  insured  under  oath, 
in  respect  to  the  cause  of  the  fire,  are  merged 
in  a  subsequent  written  demand  therefor.— 
Gitzens'  Ins.  Co.  v.  Herpolsheimer  (Neb.)  160; 
Pheniz  Ins.  Co.  v.  Same,  Id;  Reliance  Ins.  Co. 
▼.  Same,  Id. 

i   6.   Rlg-ht  to  proceeds. 

*On  an  agreement  to  transfer  land  on  which 
there  is  a  building,  the  owner  being  insured  and 
a  destruction  of  such  building  after  such  agree- 
ment and  a  subsequent  coneummation  of  such 
agreement  as  to  what  remains  the  right  to  re- 
cover for  the  loss  is  in  the  executory  vendor. — 
Kvans  v.  Crawford  County  Farmers  Mut.  Fire 
Ins.  Co.  (Wis.)  952. 

{  7.  AetloBs  OB  poUeles. 

In  an  action  on  an  insurance  policy,  evidence 
held  to  warrant  an  instruction  that  defendant 
was  bound  by  an  agent's  knowledge  of  the 
value  of  the  property.— Helm  v.  Anchor  Fire 
Ins.  Co.  (Iowa)  605. 

In  an  action  on  an  insurance  policy,  a  finding 
that  plaintiff,  in  his  application,  gave  his  honest 
opinion  concerning  the  value,  held  sustained 
by  the  evidence. — Helm  v.  Anchor  Fire  Ins.  Co. 
(Iowa)  605. 

In  an  action  to  recover  on  an  indemnity 
policy  to  secure  plaintiff  a^inst  loss  because  of 
injuries  to  an  employfi,  evidence  held  sufficient 
to  sustain  a  verdict  for  plaintiff. — ^To^er  v. 
Ocean  Accident  &  Guarantee  Corp.  (Minn.)  410. 


In  an  action  on  an  Indemnity  insurance  poli. 
cy,  evidence  on  the  part  of  plaintiff  tbat  he  un- 
derstood the  claim  for  damages  was  one  that 
came  within  the  terms  of  the  policy  hvlil  ad- 
missible.—Tozer  V.  Ocean  Accident  A  Guar- 
antee Corp.  (Minn.)  410. 

In  an  action  on  a  fire  policy,  evidence  held 
sufficient  to  go  to  the  jury  on  the  question  of 
the  value  of  the  personal  propertv  destroyed. — 
Bruger  v.  Princeton  ft  St  H.  Mut  Fire  Ins. 
Co.  (Wis.)  96. 

In  an  action  on  a  fire  policy,  held  a  ques- 
tion for  the  jury  whether  notice  of  existing  in- 
surance was  given  to  the  insurer.— Bruger  y. 
Princeton  &  St.  M.  Mut  Fire  Ins.  Oo.  (Wis.) 
93. 

In  an  action  on  a  fire  policy,  an  instruction 
as  to  the  amount  recoverable  by  plaintiff  held 
not  erroneous.— Bruger  v.  Princeton  &  St  M. 
Mut  Fire  Ins.  Go.  (Wis.)  95. 

I  8.     Mvtval  bemeflt  lasvraBeo. 

The  financial  secretary  of  a  local  lodge  of  the 
Legion  of  Honor,  in  receiving  assessments  from 
members  of  such  local  lodge,  acts  as  agent  of 
the  Grand  Lodge.— Trotter  v.  Grand  Lodge  of 
Iowa  Legion  of  Honor  (Iowa)  1099. 

Where  a  member  of  a  fraternal  insurance 
society  has  paid  an  advance  assessment  prior 
to  bis  initiation,  he  cannot  be  held  to  be  in 
arrears  until  such  advance  payment  has  been 
duly  applied  on  some  assessment — ^Trotter  v. 
Grand  Lodge  of  Iowa  Legion  of  Honor  (Iowa) 
1099. 

*The  rule  that  courts  will  give  effect  to  any 
act  or  circumstance  from  whi(n  it  may  fairly  be 
ar^ed  that  the  insurer  has  waived  the  right  to 
strict  and  literal  performance  by  Uie  insured, 
or  upon  which  an  estoppel  against  forfeiture 
may  be  founded,  applies  to  fraternal  or  lodge 
insurance.— Trotter  v.  Grand  Lodge  of  Iowa 
Legion  of  Honor  (Iowa)  1099. 

*A  fraternal  Insurance  association,  by  habit- 
ually accepting  assessments  after  default  with- 
out insisting  on  forfeiture,  will  not  be  heard 
to  deny  the  good  standing  of  a  member  who 
has  depended  upon  such  custom.— Trotter  v. 
Grand  Lodge  of  Iowa  Legion  of  Honor  (Iowa) 
1099. 

Whether  a  waiver  of  forfeiture  of  a  certificate 
of  insurance  will  be  found  in  any  particular 
case  depends  not  on  the  intention  of  the  insurer 
against  whom  it  is  asserted,  but  on  the  effect 
wnich  its  conduct  or  course  of  business  has 
had  upon  the  insured,  and  this  rule  is  applicable 
where  the  insurer  acts  under  a  mistake.— Trot- 
ter y.  Grand  Lodge  of  Iowa  Legion  of  Honor 
(Iowa)  1099. 

The  professedly  benevolent  and  charitable 
character  of  fraternal  insurance  sooieties  does 
not  exempt  them  from  the  application  of  the 
rule  that  technical  defenses  to  actions  on  in- 
surance policies  are  not  regarded  with  favor  by 
the  courts.— Trotter  v.  Grand  Lodge  of  Iowa 
Legion  of  Honor  (Iowa)  1099. 

The  acts  relied  on  as  constituting  a  waiver 
of  conditions  precedent  to  the  admission  of 
members  into  a  beneficiary  association  must 
be  those  of  the  person  whose  rights  are  affected 
by  it,  or  of  some  one  duly  authorized  to  act 
for  him.— Driscoll  v.  Modem  Brotherhood  of 
America  (Neb.)  168. 

Retention  by  a  beneficiary  association  of  an 
initiation  fee  held  not  a  waiver  of  the  con- 
stitutional requirements  with  respect  to  the 
terms  and  conditions  upon  which  membprs  may 
be  received  into  the  order. — Driscoll  v.  Modern 
Brotherhood  of  America  (Neb.)  158. 

'Unauthorized  delivery  of  certificate  to  mem- 
ber by  a   subordinate  officer   before   Initiation 
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held  not  a  waiver  o{  such  conditiona  of  mem- 
bership.— Driscoll  V.  Modem  Brotherhood  of 
America  (Neb.)  158. 

A  secretary  of  a  mibordinate  lodge  of  a 
beneficiary  association  held  to  have  no  author- 
ity to  receive  payments  from  nonmembers, 
and  if  he  does  so  without  the  knowledge  or 
consent  of  the  association,  or  if  his  acts  in 
that  behalf  are  repudiated  by  it,  the  associ- 
ation i«  not  Mtopped  to  deny  that  the  persons 
making  the  payment  are  members.— Driscoll  v. 
Modem  Brotherhood  of  America    (Neb.)   158. 

In  an  action  on  a  benefit  certificate,  certain 
facts  held  no  ground  for  an  al>atement  of  the 
action. — Rohloff  t.  Aid  Ass'n  for  Lutherans 
(Wis.)  989. 

In  an  action  on  a  benefit  certificate,  held 
competent  for  defendant  to  show  that  at  the 
time  of  bis  death,  the  member  was  short  in 
his  account  with  a  church  of  which  he  was 
financial  secretary.— Rohloff  t.  Aid  Aaa'n  for 
Lutherans  (Wis.)   989. 

In  an  action  on  a  l}eneflt  certificate,  certain 
proofs  of  death  furnished  by  the  beneficiary 
held  not  to  require  the  court  to  take  from  the 
jury  the  presumption  against  suicide. — Rohloff 
T.  Aid  Ass'n  for  Lutherans    (Wis.)    989. 

In  an  action  on  a  benefit  certificate,  evidence 
considered  and  held  insufficient  to  show,  as  a 
matter  of  law,  that  the  member  committed  sui- 
cide.— Rohloff  ▼.  Aid  Aaa'n  f6r  Lutherans  (Wis.) 
989. 

In  an  action  on  a  benefit  certificate,  held 
no  error  to  have  refused  a  nonsuit  at  the  close 
of  plaintilTs  evidence.— Rohloff  t.  Aid  Ass'n 
for  Lutherans  (Wis.)  989. 

INTENT. 

As  element  of  desertion,  ground  for  divorce,  see 

"Divorce,"  |  1. 
As  to  payment,  see  "Payment,"  I  1. 
Element  of  offenses,  see   Torgery  ' ;  "Robbery." 

INTEREST. 

Admissions  against,  see  "Evidence."  §  5. 

Affectingright  to  maintain  quo  warranto,  see 
"Quo  Varranto,"  gg  1,  2. 

Effect  as  to  credibility  of  witness,  see  "Wit- 
nesses," I  3. 

Insurable  interest,  see  "Insurance,"  {  1. 

Liability  of  executor  or  administrator  for,  see 
"Executors  and  Administrators,"  i  3. 

On  annuities  created  by  will,  see  "Wills,  f  6. 

On  liability  for  injuries  to  property  in  exercise 
of  power  of  eminent  domain,  see  "Eminent 
Domain,"  {  1. 

{    1.    Rights   and   UsMUtlea  In   ceneral. 

Under  the  terms  of  a  note,  interest,  cover- 
ing a  period  between  the  last  annual  payment 
and  the  death  of  the  payee,  held  to  belong  to 
his  granddaughter,  and  not  to  his  estate. — Ro- 
gers T.  Oaborne  (Mich.)  1123. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  |  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  2. 

INTERROGATORIES. 

TO  Jury,  see  "Trial."  {  13. 

To  wftnessea,  see  "Depositions." 


INTER  VIVOS. 

Bee  '^itta,  |  1. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Oosta  on  appeal  in  action  to  enjoin  liquor 
nuisance,  see  "Oists,"  §  6. 

Enactment  and  validity  of  ordlnancea  in  gen- 
eral, Bee  "Municipal  Corporations,"  |  2. 

Indorsement  of  witnesses  on  Indictment  in 
prosecution  for  offense  against  liquor  laws, 
see  "Oiminal  Law,"  {  4. 

Licensing  saloons,  see  "Licenses,"  {  1. 

Review  of  qnestions  of  facts  in  proaecntion  for 
offense  against  liquor  laws,  aee  "Criminal 
Law,"  I  16. 

{   1.    Uoenses  and  tazea. 

A  certain  recital  in  a  permit  to  sell  liquor 
issued  under  Code,  {  2392,  held  no  protection 
to  the  dealer  in  selling  after  the  time  limited 
in  the  court's  order.--State  v.  Brown  (Iowa) 
1011. 

The  purchaser  of  property  wititin  60  feet  of  a 
saloon  maintained  oy  consent  of  the  grantor 
held  not  to  take  subject  to  such  consent.— Con- 
wav  V.  District  Court  Fayette  County  (Iowa) 
1074. 

A  board  of  village  tmstees  can  provide  by 
ordinance  for  a  trial  before  it  of  a  complaint 
against  a  saloonkeeper  for'  alleged  violation  of 
the  statute  and  ordinances  as  to  the  sale  of 
intozicattng  liquors,  and,  on  conviction,  revoke 

Jiis  license.— Langan  v.  Village  of  Wood  River 

\Neb.)  74a 

Under  Rev.  St  1898,  g|  1558,  1559,  and  ^^:l- 
waukee  City  Charter,  c.  4,  subs'-c.  1,  the  city 
council  held  to  have  had  no  authority  to  enact 
the  provi.sion  of  chanter  18  S  7.  o*  the  ordi- 
nances authorizing  the  revccation  of  a  liquor 
license  on  conviction  for  a  violation  of  the  or- 
dinances.—State  V.  City  of  Milwaukee  (Wis.) 
421. 

i   2.    OSanaca. 

'Sales  of  liquor  held  interstate  commerce,  and 
Dot  within  the  Iowa  prohibitory  law. — Samuel 
Westheimer  &  Sons  v.  Habinck  (Iowa)   189. 

Rev.  Laws  1905,  H  1534,  1550,  conatmed  and 
held  that  a  aale  of  intoxicating  liquors  to  minors 
is  punishable  though  no  notice  by  a  parent  or 

fuardian   of   such   minority   has  been   given. — 
tate  V.  Stroachein  (Minn.)  235. 

§   3.    Orlmlnal  proaeontlona. 

'Testimony  of  witness  as  to  another  buying 
liquor  for  him  held  admissible  nn  nroseciition 
for  keeping  a  liquor  nuisance.- State  y.  O'Mal- 
ley  (Iowa)  491. 

Under  C!ode,  g  2424,  held  that,  on  a  proaecu- 
tion  for  maintaining  a  liquor  nuisance,  it  is 
not  necessary  for  the  indictment  to  allege  that 
the  liquors  were  aold  or  kept  in  violation  of 
law.— State  t.  Brown  (Iowa)  1011. 

*In  a  prosecution  under  Ck>mp.  St  1003.  e.  00, 
I  20,  for  keeping  of  intoxicating  liquors  for  il- 
legal sale,  possession  of  such  liquors  by  the 
accused  is  presumptive  evidence  of  guilt  in  the 
district  court  as  well  as  before  the  examining 
magistrate.— Steinkuhler   v.    State   (Neb.)    3^ 

ESvidence  held  to  sustain  conviction  of  keeping 
liquor  for  sale  in  violation  of  law.— StainkuUer 
V.  Stat*  (Neb.)  896. 

I  4.    Abatement  and  Injnnotlon. 

Under  Code,  §g  2406,  2429,  a  successful  plain- 
tiff in  a  proceeding  to  enjoin  a  liquor  nuisance 


*  Point  annotated.    See  ayllabna. 
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AeM  entitled  to  the  taxation  of  an  attorney's  fee, 
though  the  attorney  received  other  compensation. 
— Planlt  V.  Hertha  (Iowa)  732. 

*  Where  plaintifF  in  a  proceeding  to  enjoin  a 
liquor  nuisance  is  successful,  he  is  entitled  to 
an  attorney's  fee  of  $26  as  a  part  of  the  costs, 
under  Code,  {  2406,  whether  the  action  is 
instituted  in  the  name  of  the  state  or  by  a 
private  individual. — Plank  v.  Hertha  (Iowa)  732. 

S    6.    Rlclits  ot  property  and  oontracta. 

•Prohibition  being  the  rule  in  Iowa,  the  bur- 
den is  on  plaintiff,  in  an  action  to  recover  for 
liqnor  sold  in  the  state,  to  show  that  the  sale 
was  lawful.— Samuel  Westheimer  &  Sons  v. 
Hablndt  (Iowa)  189. 

INVENTION. 

See  "Patents." 

INVENTORY. 

Filing  by  executor  or  administrator,  see  "Will*," 

}  "• 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," f  2. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  {  6. 
Presented  for  review   on  appeal,   see   "Appeal 

and  lirror,"  g  4. 
Trial  by  Jury  of  issaes  in  equity,  see  "Ekjuity," 

i  2. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crimi- 
nal Law,''  t  1- 

JOINDER. 

Of  causes  of  action,  see  "Action,"  S  2. 
Of   parties   in   quo   warranto,  see   "Quo  War- 
rutt<'  S  2. 

JOINT  ADVENTURES. 

'Where  plaintiff  and  defi>ndant  pnrchase-1 
mining  stodi  for  resale  on  thMr  loint  acount, 
defendant  was  entitled  to  use  his  best  juOgTient 
to  promote  the  enterprise  by  disposi'-g  of  the 
property  to  the  best  advantage. — ^Davidor  t. 
Bradford  (Wis.)   576. 

'Where  plaintifF  broke  his  contract  for  the 
purchase  and  sale  of  certain  mining  stock  for 
joint  account,  defendant  hnd  a  cause  of  action 
for  damages  and  a  right  to  recover  one- 
half  of  the  expense  necessarily  incurred  in  th» 
joint  enterprise.— Davidor  t.  Bradford  (Wis.) 
576. 

JOINT-STOCK  COMPANIES. 

See    "Associations." 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 
Husband  and  wife  as  joint  tenants,  see  "Hus- 
band and  Wife,"  §  1. 

•A  joint  tenancy  by  the  common  law  de- 
fined.—Sassier  ▼.  Rewodlinski  (Wis.)  1032. 

*Joint  tenancies,  according  to  the  common 
law.  were  abolished  generally  by  Rev.  St.  1898, 
i  2068,  but  an  ezcpption  was  made  as  to  hus- 
band and  wife  by  section  2069.— Bassler  v. 
Rewodlinski  (Wis.)  1082. 


*0n  alienation  by  a  joint  tenant,  the  owners 
of  the  interest  so  conveyed  become  tenants  in 
common  with  the  remaining  joint  tenant. — Bass- 
ler V.  Rewodlinski  (Wis.)  1032. 

•There  can  be  no  destruction  of  a  joint  ten- 
ancy by  devise.— Bassler  v.  Rewodlinski  (Wis.) 

*0n  the  death  of  a  joint  tenant,  the  other 
or  others  immediately  become  the  owners  of 
his  interest  as  joint  tenants  by  rights  of  sur- 
vivorship.—Bassler  V.  Rewodlinski  (WU.)  1032. 

JUDGES. 

See  "Courts";    "Justices  of  the  Peace." 
Remarks  of  at   trial  in  criminal   prosecution, 
see  "Criminal  Law,"  t  6. 

JUDGMENT. 

Ehiforcement  by  creditors'  suit,  see  "Creditors' 
Suit" 

Liability  of  consolidated  corporation  for  judg- 
ment against  old  corporation,  see  "Corpo- 
rations, S  6. 

On  pleading,  see  "Pleading,"  i  6. 

Orders  appoufting  referee,  see    Reference,"  |  1. 

Part  payment  of  judgment  within  statute  of 
limitations,  see  "Limitation  of  Actions,"  t  8. 

Sales  under  judgment,  see  "Judicial  Sales.'' 

In  aotion$  hv  or  against  particular  clattet  of 

perioni. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  I  2. 

In  particular  (^vU  action*  or  proeeedingt. 

See  "Cancellation  of  Instruments,"  {  2:  "Di- 
vorce," g  2;  "Garnishment,"  §5  4,  o;  ''Quiet- 
ing TiUe,"  I  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  J  27. 

Personal  judgment  for  deficiency  on  foreclosure, 
see  "Mortgages,"  {  6. 

In  criminal  pro»ecution$. 
See  "Criminal  Law,"  {  14;   "Homicide,"  {  6. 

Reviete. 
See  "Appeal  and  Error." 
Review   of  discretion  of  conrt  In   refusing  to 

open  default  judgment,  see  "Appeal  and  £hr- 

ror,"  i  17. 

g    1.    Nature  and  eaaeatlals  la  seneraL 

*A  judgment  in  personam  in  Nebraska  against 
a  citizen  of  Iowa  is  not  anthorized  on  a  per- 
sonal service  in  the  latter  state.— Bank  of  Hor- 
ton  V.  Knox  (Iowa)  201. 

•Appearance  of  defendants  after  substituted 
service,  and  an  answer  filed  in  their  behalf,  held 
to  confer  personal  jurisdiction  over  them. — 
Luetzke  v.  Roberts  (Wis.)  940. 

{   2.    By  default. 

•Refusal  to  set  aside  a  default  judgment  held 
not  an  abuse  of  discretion. — Iowa  Saving  & 
Loan  Ass'n  v.  Kent  (Iowa)  773. 

•Where  an  answer  discloses  a  good  defense 
and  there  is  reasonable  excuse  for  delay  and  no 
substantial  prejudice  has  arisen  the  court  should 
open  the  default. — Barrie  v.  Northern  Assnr. 
Co.  (Minn.)  248. 

•A  refusal  to  set  aside  judgment  by  default 
held  error.— Barrie  y.  Northern  Assur,  (Jo. 
(Minn.)  24& 

•On  an  applicatioB  to  set  aside  a  default 
judgment  and  permit  a  defense,  it  is  essential 
that  the  claim  of  defendant  shall  api>ear  from 
the  proposed  answer  to  be  meritorious.— Kremer 
V.  Sponhols  (Wis.)  627. 


•Point  annotated.    See  ■jrllabve. 
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Ob  a  motion  to  set  udde  a  default  jndgment 
and  permit  a  defense  tlie  evidence  on  the  motion 
AeM  insufficient  to  show  a  reasonable  probabil- 
ity that  defendant's  claim  could  be  established 
on  trial.— Kremer  t.  Sponbols  (Wis.)  527. 

*On  an  application  to  set  aside  a  default 
jndgment  held,  that  the  truth  of  the  allegations 
of  the  answer  may  be  tested  on  the  motion. — 
Kremer  v.  Sponholz  (Wis.)  527. 

§   3.    On.  trial  of  Ismes. 

A  Jndgment  will  not  be  rendered  notwithstand- 
ing the  general  verdict  because  the  jury  dis- 
regarded erroneous  instructions. — Conneli  v.  Ke- 
okulc  Electric  Ry.  &  Power  Co.  (Iowa)  177. 

Failure  to  answer  special  interrogatories  held 
not  ground  for  judgment  notwitlistanding  the 
general  verdict— Conneli  v.  Keolcuk  Electric  By. 
&  Power  Co.  (Iowa)  177. 

*A  motion  for  judgment  notwithstanding  the 
verdict  should  not  be  granted  unless  the  record 
shows  that  the  verdict  is  not  sustained  by  the 
evidence,  and  that  there  is  no  reasonable  proba- 
bility that  defects  in  proof  or  pleadings  can  be 
remedied  on  a  new  tnal. — Houghton  Implement 
Co.  T.  Vavrouslty  (N.  D.)  1024. 

I  4.    Amendatent,     oorrectlon,    and     re- 
▼leir  in  same  oonrt. 

*The  district  court  cannot,  after  the  ad- 
journment of  the  term  amend  a  jndgment  by 
changing   the   award   of   costs    to   one   of   the 

Strties,  except  for  a  reason  mentioned  in  Code 
iv.  Proc.  §  602,  as  ground  for  vacating  or 
modifying  the  judgment— Meade  Plumbing, 
Heating  &  LighUng  Co.  v.   Irwin  (Neb.)  39L 

i   5.    OpenliMK  or  Taeatiac. 

*Where  the  issues  are  cieany  defined,  and  no 
deceit  is  practiced  which  misleads  the  party  as 
to  the  proofs  to  be  offered,  an  action  will  not 
lie  under  Oen.  St  1894,  f  5434,  to  vacate  a 
judgment  on  the  ground  that  it  was  obtained 
by  fraud  and  perjury.— Bisseberg  v.  Ree  (Minn.) 

•The  power  of  the  county  court  to  vacate  a 
judgment  or  order,  held  not  limited  to  a  year, 
when  based  on  fraud  or  want  of  jurisdiction. 
—Parsons  v.  Balson  (Wis.)  186. 

i  6.  Equitable  relief. 

*Where  fraud  in  obtaining  a  judgment  is 
not  discovered  until  after  the  expiration  of  one 
year,  equity  has  jurisdiction  to  grant  a  new 
trial  (Ode,  i  4091).— Graves  v.  Graves  (Iowa) 
707. 

*Mere  perjui;  or  false  swearing  on  the  trial 
held  insufficient  to  authorize  a  new  trial  under 
Code,  {  4091  et  seq.— Graves  v.  Graves  (Iowa) 
707. 

i  7.  Gollateral  atiaek. 

*A  jndgment  in  an  action  to  quiet  title  where 
the  publication  of  summons  was  insufficient  as 
to  adverse  claimants,  is  void  as  to  those  not 
named  in  the  summons  and  who  did  not  appear. 
— Penton  v.  Minnesota  Title  Ins.  &  Trust  Co. 
(N.  D.)  363. 

I  8.    MersMr  Mtd  bar  «f  eavsea  of  aotloa 
and  defenses. 

Judgments  in  a  case  consolidating  for  pur- 
poses of  trial  three  condemnation  proceedings, 
held  not  to  operate  as  an  adjudication  of  dam- 
ages in  the  third  proceeding,  but  only  of  those 
in  the  first  two.— Mason  v.  Iowa  Cent  Ry.  Co. 
(Iowa)  1. 

In  an  action  on  a  mortgage  note,  record  held 
not  to  show  prior  adjudication  releasing  de- 
fendant from  further  personal  liability. — ^nnter 
V.  Porter  (Iowa)  283. 

*In  an  action  on  a  foreign  judgment  for 
medical   services    rendered   defendant,   he   may 


set  up  a  counterclaim  for  malpractioe. — Ccoly  v. 
Scanlin  (Iowa)  800. 

I  9.    CoaoIaslTeaeas  of   adjvdloatloa. 

A  decree  rendered  by  a  Massachusetts  court 
on  an  award  held  not  binding  on  the  executor 
of  the  deceased  defendant  notwithstanding  a 
stipulation  between  the  parties.  —  Brown  v. 
Fletcher's  EsUte  (Mich.)  686. 

'Decree  by  a  Massachusetts  court  in  a  suit 
continued  against  the  administrator  of  the  de- 
fendant dying  pending  the  suit  held  not  binding 
on  the  executor  of  deceased  defendant  appoint- 
ed by  a  court  in  Michigan. — ^Brown  t.  Fletcher's 
Estate  (Mich.)  686. 

A  decree  against  land  for  taxes  htM  not 
subject  to  collateral  attack,  though  the  taxes  for 
which  the  land  was  sold  bad  been  paid. — Shaat 
V.  Bradley  (Mich.)  1061. 

*A  judgment  that  a  policeman  was  illegally 
removed  from  his  office  held  not  rea  judicata 
of  the  question  of  his  appointment — Selfen  v. 
City  of  Racine  (Wis.)  72. 

*In  an  action  for  breach  of  the  corenantf 
of  a  deed,  a  judgment  in  a  former  action  heU 
conclusive  against  a  contention  that  the  pur- 
chaser of  the  land  at  tax  sale  had  purchased  for 
the  benefit  of  plaintiif.— Patterson  r>  Cappoa 
(Wis.)  103. 

SIO.   Lien. 

*A  judgment  is  a  Hen  on  lands  standing  in 
the  name  of  the  judgment  debtor  only  to  the  ex- 
tent of  his  interest  therein. — Moore  v.  Bcmggt 
(Iowa)  205. 

•Under  Code,  |  273,  filing  of  transcript  of 
judgment  of  superior  court  in  district  court 
of  another  county  Add  not  to  create  a  lien 
on  real  estate  therein  so  as  to  entitle  the 
creditor  to  set  aside  a  conveyance  by  the  debtor. 
— Drahos  v.  Kopesky  (Iowa)  1021. 

The  provision  of  section  609,  Code  Civ.  Proc, 
relative  to  a  judgment  lien  dating  from  the  filing 
of  a  special  mandate  from  the  Supreme  Court 
held  to  have  exclusive  reference  to  the  mandate 
required  by  section  694,  in  case  the  Supreme 
Court  upon  reversal  of  a  judgment  renders  sndi 
judgment  as  the  lower  court  should  have  ren- 
dered.—Harvey  V.  Godding   (Neb.)   220. 

*In  the  absence  of  a  supersedeas  an  appeal 
by  a  judgment  defendant  to  the  Supreme  Court 
does  not  operate  to  prolong  the  life  of  the  judg- 
ment lien.— Harvey  v.  Goading  (Neb.)  220. 

111.  Saspemsloii,   oaforoomeBi^   aad    ro> 

TlTaL 

•The  summary  method  provided  by  Code  Civ. 
Proc.  gf  466-470,  for  revival  of  a  judgment 
within  one  year  of  the  time  the  right  accrues, 
is  not  exclusive,  and  the  successor  of  a  de- 
ceased judgment  creditor  may,  after  the  expira- 
tion of  a  year,  revive  a  judgment  by  an  original 
bill  or  a  supplemental  petition.— Keith  v.  Bnider 
(Neb.)  172. 

Upon  the  entry  of  a  judgment  in  an  action 
aided  by  attachment,  the  attachment  lien  is 
merged  in  that  of  the  judgment,  and  thereafter 
is  a  mere  incident  to  the  judgment  and  ceases 
to  exist  when  the  judgment  becomes  dormant^ 
Harvey  v.  Godding  (Neb.)  220. 

A  sale  of  land  under  an  execution  issued  on 
a  dormant  judgment  is  void  as  to  one  who  ac- 
quired title  to  the  property  from  the  judgment 
debtor,  during  the  life  of  the  judgment  Hen.— 
Harvey  v.  Godding  (Neb.)  220. 

1 12.  Fairmeitt,  satlsfaetloB,  asercor,  «ad 

discharce. 

•A  decree  In  a  suit  continued  against  the 
administrator  of  defendant  dying  during  the 
pendency  of  the  action  held  satisfied  on  the  dia- 


•Polat  annotated.    See  ayllabne. 
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tribation  of  the  estate  according  to  law.— Brown 
▼.  Fletcher's  Estate  (Mich.)  .wO. 

I  13.  Aetloms  ob  Indcmenta. 

Under  a  contract  between  a  plaintiff  and  an- 
other, the  latter  held  entitled  to  recover  from 
defendant  the  taxed  costs  in  the  action. — Blon- 
de! T.  Ohlman  (Iowa)  806. 

*The  orders  of  judgments  of  a  court  of  gen- 
eral Jorisdiction  may  be  pleaded  in  general 
terms  without  alleging  jnrisdictional  facts.— 
liear  v.  Brown  County  (Neb.)  174. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  |  1. 
In  criminal  prosecutions,  see  "Ch-iminal  Law," 
{3. 

JUDICIAL  SALES. 

Siffect  of  as  barring  dower,  see  "Dower,"  t  2. 
Of  property  of  decedoit,  see  "Executors  and  Ad- 
ministrators," S  6. 
On  execution,  see  "Eizecntion,"  8  1. 

A  motion  to  set  aside  the  confirmation  of 
judicial  sale  held  not  waived.  —Godfrey  v.  Cun- 
ningham (Neb.)  765. 

JURISDICTION. 

Amount  in  controversy,  see  "Appeal  and  Er- 
ror," I  2. 
Kffect  of  appearance,  see  "Apijearance." 
Essentials  of  judgment  as  to  jurisdiction  of  the 
person,  see  "Judgment,"  (  1. 

Jurisdiction  of  particular  aetiont  or  pro- 
ceeding!. 
See  "Quo  Warranto,"  |  2. 
Drainage  pn>ceedings,  see  "Drains,"  S  1. 
Election  contests,  see  "Elections,"  {  4, 
For  appointment  of  executor  or  administrator, 
see    Executors  and  Administrators,"  {  X. 

Special  }uritdiction$  and  juriedictiont  of  partic- 
ular dasiet  of  courtt. 

See  "Bankruptcy,"  §  1. 

Appellate  jurisdiction,  see  "Criminal  Law," 
1  IS. 

District  court  on  review  of  account  of  executor 
or  administrator,  see  "Executors  and  Adminis- 
trators," i  7. 

Justices'  courts  in  civil  cases,  see  "Justices  of 
the  Peace,"  g  1. 

Of  equity  in  suit  to  quiet  title,  see  "Quieting 
'ntle,"  t  1. 

Particular  courts,  see  "(Courts." 

JURY. 

See  "Grand  Jury." 

Disqualification  or  misconduct  ground  for  new 

trial,  see  "New  Trial,"  §  2. 
Harmless  error  in  selection  of,  see  "Appeal  and 

Error,"  §  19. 
Instructions   in   civil    actions,  see  "Trial,"   88 

7-12. 
Instructions     in     criminal     prosecutions,     see 

"Criminal  Law,"  8  9. 
Misconduct  of  ground  for  new  trial  in  criminal 

prosecution,  see  "Criminal  Law,"  8  13. 
Questims  for  jury  in  civil  actions,  see  "Trial," 

8  6. 
Questions  for  jniy  in  criminal  prosecutions,  see 

"Criminal  Law,"  8  8. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  8  6. 
Trial  by  Jury  of  issues  in  equity,  see  "Equity," 

8  2. 
Verdict  in  civil  actions,  see  "Trial,"  8  IS. 


Verdict  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  8  11- 

8   1.    Right  to  trlml  hy  Jury. 

•An  intervener  in  replevin  held  to  have  waived 
anv  right  to  a  jury  trial  granted  by  Rev.  St. 
18&8,  8  2843.— Hurley  v.  Walter  (Wis.)  558. 

8   2.    Oompetemoy  «f   Jurors,  elMlleBges, 
ana  objeotlons. 

*The  right  of  one  on  trial  for  crime  to 
exercise  peremptory  challenges  is  a  statutory 
right.— SUte  v.  Smith  (Iowa)   116. 

♦Under  Code,  8  5365,  one  put  on  trial  under 
an  indictment  charging  murder  in  the  first  de- 
gree after  a  conviction  for  manslaughter  had 
been  set  aside  held  entitled  to  only  six  peremp- 
tory challenges.— State  v.  Smith  (Iowa)  115. 

'Where  accused  waived  one  of  his  peremp- 
tory challenges  after  the  overruling  of  a  chal- 
lenge to  a  jnror,  he  could  not  thereafter  com- 
plain of  the  mllng.- State  v.  Mathews  (Iowa) 
616. 

'Jurors  held  not  disqualified  because  of  opin- 
ions which  they  testified  would  take  evidence 
to  remove. — Croft  v.  Chicago,  R.  I.  &  P.  Ry. 
Qo.   aowa)  723. 

JUSTICES  OF  THE  PEACE. 

Preliminary  proceedings  for  examination  of  ac- 
cused, see    Criminal  Law,"  8  2. 
Review  of  order  of  fence  viewers,  see  "renees." 

§    1.   CItU  Jurisdiction  and  anthorlty. 

Defective  notice  of  a  conditional  order  va- 
cating a  default  judgment  before  a  justice  does 
not  deprive  the  justice  of  jurisdiction  over  the 
subject-matter.  —  Brainard  &  Chamberlain  v. 
Butler,  Ryan  &  Co.   (Neb.)  766. 

An  objection  to  the  jurisdiction  of  a  justice 
over  the  subject-matter  is  a  waiver  of  objection 
to  jurisdiction  over  the  person.  —  Brainard  & 
Chamberlain  v.  Butler,  Ryan  &  C!o.  (Neb.)  766. 

8   2.    Prooednre  In  cItU  oaaes. 

The  district  court,  under  the  facts,  held  to 
have  had  jurisdiction  of  a  cause  transferred  by 
consent  from  a  justice  court — Farmers'  Hut 
Telephone  Co.  v.  Howell  (Iowa)  294. 

*A  motion  to  dismiss  for  the  nonappearance  of 
plaintiff  suing  in  justice's  court  held  properly 
denied.  —  Charles  Bakrow  &  C!o.  v.  Totten 
(Mich.)    81. 

8   3.    Review  of  proceedings. 

A  statement  of  counsel  for  defendant  ap- 
pealing from  a  judgment  of  a  justice  held  not 
to  prove  the  bankruptcy  of  defendant  pending 
the  appeal,  so  as  to  stay  the  proceedings,  un- 
der Bankr.  Law,  July  1,  1^  c.  641,  8  11. 
80  Stat  549  [U.  S.  CJomp.  St  1901.  p.  3426].— 
Charles  Bakrow  &  Ck>.  v.  Totten  (Mich.)  81. 

♦On  appeal  to  the  district  court  from  a 
judgment  of  a  justice  of  the  peace  defendant 
need  not  allege  a  counterclaim  in  the  same 
language  in  which  it  was  pleaded  in  the  justice 
court.— Brockway  v.  Reynolds  (Neb.)  154. 

An  appeal  held  defective  under  sections  100. 
101,  Rev.  Justices'  Ck>de,  where  the  notice  of 
appeal  stated  that  it  was  taken  upon  questions 
of  both  law  and  fact,  where  no  statement  of  the 
case  was  ever  prepared  and  settled,  and  where 
new  trial  in  appellate  court  was  not  demanded. 
— Aldricb  v.    Ramoe   (S.   D.)   641. 

JUSTIFICATION. 

Of  actionable  words,  see  "Libel  and  Slander," 
88  3,  6. 
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KNOWLEDGE. 

Of  corporate  oiBcer  as  knowledge  of  corporation, 

see    Corporations,"  {  6. 
Of  cuatoins,  see  "Customs  and  Usages." 
Of  fraud  in  conveyance,  see  "Fraudulent  Con- 
veyances," i  2. 

LACHES. 

Affecting  right  to  security  for  costs,  see  "Costs," 

S  4. 
In   suing   for  cancellation   of   instrument,   see 

"Cancellation  of  Instruments,"  {  2. 

LAND  CONTRACTS. 

Modification  of  in  general,  see  "Contracts,"  8  3. 

LANDLORD  AND  TENANT. 

Administration  o'  tenant's  estate,  see  "Ex- 
ecutors and  Administrators,"  |  2. 

Jurisdiction  of  municipal  court  oyer  action  in- 
volving leasehold,  see  "Courts,"  I  2. 

Lease  by  railroad  of  right  of  way,  see  "Rail- 
roads,'^ I  1. 

Lease  of  school  lands,  see  "Public  Lands,"  i  1. 

Rights  of  on  condemnation  of  demised  prem- 
ises for  public  use,  see  "Eminent  Domain," 
8  !• 

i    1.    Creation  and  ezlsteaoa  of  the  re- 
Istlom. 

Facts  held  to  show  a  change  of  relation  from 
purchaser  to  tenant. — Chambers  v.  Irish  (Iowa) 
787. 

*Facts  Iteld  not  to  show  relation  of  landlord 
and  tenant,  so  as  to  give  right  of  action  on  that 
prroimd.— Dockstader  v.  Toung  Men's  Christian 
Aas'n  of  Des  Moines  (Iowa)  906. 

{1%.  Iieaaes  and  asreeasents  in  ceneral. 

A  threat  of  legal  proceedings  held  not  duress. 
— Chambers  v.  Irish  (Iowa)  787. 

Facts  held  not  to  show  fraud  in  getting  one 
to  take  a  lease,  surrendering  his  rights  under 
a  contract  of  purchase.— Chambers  v.  Irish 
(Iowa)  787. 

*Where  an  oral  agreement  between  a  landlord 
and  tenant  as  to  certain  specified  repairs  was 
separate  from  a  written  lease,  it  did  not  con- 
stitute a  modification  of  a  provision  in  the 
lease  requiring  the  tenant  to  make  inside  re- 
pairs.—Auer  V.  Vahl  (Wis.)  629. 

t  2.   Iiaadlord's  title  and  reTeralon, 

*The  grantee  of  lands  held  to  become  the  land- 
lord of  a  tenant  thereof  nnder  the  grantor. — 
Chambeia  v.  Irish  (Iowa)  787. 

*A  vendee  of  land  in  the  possession  of  a  ten- 
ant takes  subject  to  unexpired  term. — Stone  v. 
Snell  (Neb.)  750. 

I  3.    Terms  for  year*. 

•Where,  after  service  of  a  notice  to  quit, 
the  landlord  agrees  that  the  tenant  may  re- 
main in  possession  the  effect  of  the  notice 
is  waived. — Arcade  Inv.  Co.  v.  Gieriet  (Minn.) 
260. 

*A  notice  by  a  landlord  to  a  tenant  to  qnit 
may  be  waived  by  the  landlord  giving  it  and 
is  then  inoperative.— Arcade  Inv.  Oa  v.  Gieriet 
(Minn.)  250. 

A  lessee  having  covoianted  to  make  inside  re- 
pairs held  not  entitled  to  abandon  the  lease  be- 
cause of  the  defective  inside  condition  of  the 
premises.— Auer  y.  Vahl  (Wis.)  529. 


8   4.   Premises,  and   eajoyment   and   nse 
thereof.  ' 

In  an  action  against  the  owner  of  a  buildinit 
for  injuries  to  a  servant  of  a  tenant,  an  in- 
struction held  as  favorable  to  defendant  as  be 
was  entitled  to. — Pascieszny  v.  Boydell  Bros. 
White  Lead  &  Color  Co.  (Mich.)  417. 

*The  measure  of  damages  for  the  wrong- 
ful eviction  of  tenants  or  for  wrongful  de- 
tention of  leased  premises,  is  ordinarily  the 
rental  value  less  the  amount  reserved  by  tlie 
lease.— Shntt  v.  Lockner  (Neb.)  383. 

*0n  eviction  by  landlord,  special  damages 
may  be  awarded  where  they  are  certain,  and  the 
natural  result  of  the  wrong  complained  of.— 
Shntt  v.  Lockner  (Neb.)  883. 

*In  the  absence  of  any  becret  defect,  deceit 
warranty,  or  a^ireement  on  the  part  of  a  land- 
lord to  repair,  the  tenant  takes  the  leased  prem- 
ises in  the  condition  they  are  in  at  the  time  of 
the  letting.— Auer  v.  Vahl  (Wis.)  629. 

8   5.    Rent  and  adTanoes. 

One  who  did  not  take  part  in  sale  of  goods 
on  which  a  landlord  had  a  lien,  but  merely  re- 
ceived part  of  the  price,  held  not  liable  for 
damages  to  the  landlord.— Hartwig  y.  lies  (Iowa) 
18. 

f  6.     Re-entry  and   reoovery   of  poMes- 
■ion  by  landlord. 

•Defendant  in  an  action  of  forcible  entry  and 
detainer  by  a  landlord  held  not  entitled  to  plead 
pendency  of  an  action  by  him  to  settle  contract 
rights  in  the  land  alleged  to  exist  between  him- 
self and  a  former  owner,  not  the  landlord. — 
Chambers  v.  Irish  (Iowa)  787. 

Where,  in  an  action  by  a  landlord  to  re- 
cover the  premises,  defendant  alleged  waiver 
by  the  landlord  of  notice  to  quit  given  by  him, 
failure  to  instruct  as  to  such  notice  is  error. 
—Arcade  Inv.  Co.  v.  Gieriet  (Minn.)  250. 

•Where  defendant  had  leased  lands,  part  of 
which  were  in  H.  county,  and  part  witlioat  that 
county,  a  breach  of  the  contract  gave  riae  to 
one  indivisible  cause  of  action  which  could 
not  be  split  so  as  to  make  two  suits,  one  in  H. 
county,  and  one  in  such  other  county. — Bunker 
V.  Hanson    (Minn.)   827. 

8   "7.  Rentlnc  on  shares. 

Evidence  held  to  warrant  a  finding  that  a 
landlord  had  waived  his  right  to  personally 
make  a  division  of  the  crops  and  authorised-  the 
tenant  to  make  it— Baumann  v.  Jeromo  (S.  D.) 
513. 

LANDS. 

See  "PubUc  Lands." 
Indian  lands,  see  "Indians." 

LARCENY. 

See  "Embezzlement" ;  "False  Pretenses" ;  "Rob- 
bery." 

Confession,  see  "Criminal  Law,"  8  3. 

E}vidence  of  other  offenses,  see  "uriminal  Law," 
8  8. 

8    1.    Offenses  and   reaponaibillty  there- 
for. 

*I^cts  held  insufiScient  to  show  accused  guilty 
of  larceny.— Topolewski  v.  State  (Wis.)  1037. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Aweal  and  Error," 
8  26. 
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LAW  OF  THE  ROAD. 

Se«  "Highways,"  i  8. 

LEASES. 

See  "Landlord  and  Tenant" 

LEGACIES. 

See  "WUls," 

LEGACY  TAX. 

See  "Taxation,"  {  10. 

LEGISLATIVE  POWER. 

Sea  "Constitutional  Law,"  f  2. 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 

LIBEL  AND  SLANDER. 

Constmction  and  operation  of  InstmctlonR  in 

action  for,  see  "Trial."  {  12. 
Harmless  error,  in  action  for,  see  "Appeal  and 

Error,"  U  22%.  23. 
Hearsay  evidence  in  action  for,  see  "Evidence," 

§  7- 
Relevancy  and  competency  of  evidence  in  ac- 
tion for,  see  "Evidence,"  |  8. 

S    1.    Words    and    aets    sotlonsble,    and 
UablUty  tberefor. 

*A  charge  that  an  employ^  was  sliort  in  his 
accounts  held  libelous  per  se. — Sunley  v.  Metro- 
politan Life  Ins.  Co.  (Iowa)  463. 

*A  charge  that  an  employs  was  short  in  bis 
accounts  on  the  termination  of  his  employment, 
made  to  a  surety,  was  a  charge  of  a  criminal 
act  against  such  employe.— Sunley  v.  Metropoli- 
tan Life  Ins.  Co.  (Iowa)  463. 

*The  making  of  derogatory  statements  with 
reference  to  another's  fitness  for  his  trade  or 
profession,  is  slanderous  per  se. — Vial  v.  Larson 
aowa)  lOOT. 

•An  article  in  a  newspaper  entitled  "Grafters 
Foiled"  and  stating  that  one  C,  claiming  to  l>e 
a  deputy  game  warden,  in  'company  with  plain- 
tiff, threatened  to  arrest  one  H.  for  violating  the 
game  laws  unless  he  gave  them  $5,  but  that 
the  attempt  at  extortion  and  blackmail  failed, 
is  lilwlous  per  se.— Craig  v.  Warren  (Minn.)  231. 

'Certain  statement  published  in  a  newspaper 
held  lit>elou8. — Wandt  ▼.  Hearst's  Chicago  Amer- 
ican (Wis.)  70. 

*A  false  charge  that  a  daughter  has  whipped 
her  mother  is  actionable  per  se  because  it  char- 
$;es  a  crime  punishable  bv  imprisonment,  under 
Rev.  St  1898.  S  4388.— Barley  v.  Winn  (Wis.) 
633. 

f   8.     PrlTlleged      oommnnlcatlona,      and 
malloe  therein. 

*Where,  in  an  action  for  libel,  the  claim  of 
privilege  is  lost  by  a  finding  of  malice,  plaintiff 
IS  not  required  to  prove  special  damage. — Sunley 
T.  Metropolitan  Life  Ins.  Co.  (Iowa)  4fi3. 

*A  statement  made  by  an  employer  to  an 
employe's  surety  concerning  a  defalcation  held 
only  qoalifiedly  privileged,  so  that  privilege  was 
not  a  defense  to  an  action  for  libel  if  actual 
malice  was  shown.— Sunley  t.  Metropolitan  Life 
Ins.  Ca  (Iowa)  468. 


I  3.    Jnatiflcatlon  and  mitigation. 

A  notice  to  retract  an  alleged  libelous  publica- 
tion in  a  newspaper  as  provided  by  Gen.  St. 
1894,  S  5417,  held  suflicient— Craig  v.  Warren 
(Minn.)  231. 

{   4.     Actions. 

A  publication  of  a  picture  of  plaintiff  in  con- 
nection with  a  libelous  article  concerning  an- 
other woman  held  to  warrant  recovery. — Wandt 
V.  Hearst's  Chicago  American  (Wis.)  70. 

*A  complaint  in  an  action  tor  slander  held 
not  to  constitute  a  charge  of  distinct  slanders 
at  other  times  and  places  than  those  specified, 
though  Rev.  St  1898,  §  2647,  authorizes  plain- 
tiff to  unite  several  causes  of  action  arising  out 
of  injuries  to  character. — Earley  v.  Winn  (Wis.) 
633. 

I   5.    —^  SHdoBoo. 

*In  an  action  for  libel,  &cts  held  to  sofficient- 
ly  Justify  an  inference  of  malice  in  the  making 
of  defendant's  accusation  concerning  plaintiff.— 
Sunley  v.  Metropolitan  Life  Ins.  Co.  (Iowa) 
468. 

'Where  a  libel  does  not  on  its  face  purport  to 
be  derived  from  another,  but  is  statea  as  of  the 
writer's  own  knowledge,  it  is  inadmissible  to  show 
that  it  was  copied  from  another  newspaper  or 
communicated  Dy  a  correspondent — Berger  v. 
Freeman  Tribune  Pub.  Co.  (Iowa)  784. 

*In  an  action  for  a  libel  per  se,  express  malice 
may  l>e  shown  for  the  purpose  of  enhancing 
recovery. — Berger  v.  Freeman  Tribune  Pub.  Co. 
(Iowa)  784. 

*Where  an  article  is  libelous  per  se,  malice  is 
presumed,  and  testimony  that  defendant's  mo- 
tives were  pure  is  immaterial. — Berger  v.  Free- 
man Tribune  Pub.  Co.  (Iowa)  784. 

Where  an  alleged  slanderous  communication 
was  privileged,  evidence,  showing  express  mal- 
ice, was  competent  on  plaintiff's  behalf,  and 
evidence  of  good  faith  was  admissible  to  nega- 
tive malice. — Vial  v.  Larson  (Iowa)  1007. 

•Where  a  slanderous  communication  was  priv- 
ileged, proof  of  its  untruthfulness  was  insuf- 
ficient to  Gbow  malice.— Vial  t.  Larson  (Iowa) 
1007. 

•Where,  in  an  action  for  slander,  the  com- 
munication was  privileged,  an  instruction  pla- 
cing the  burden  on  defendant  to  show  that  he 
honestly  t>elieved  the  statements  to  be  true, 
was  erroneous. — Vial  v.  Larson  (Iowa)  1007, 

•In  an  action  for  slander,  the  defense  of  privi- 
lege held  sufficiently  raised. — German  Sav.  Bank 
V.  Frits    (Iowa)    1008. 

In  an  action  by  a  bank  for  slander,  the  ex- 
clusion of  evidence,  relating  to  a  run  on  the 
bank  and  the  limiting  of  the  jury  to  a  con- 
sideration of  damages  to  the  bank's  business 
reputation,  held  proper.— German  Sav.  Bank  y. 
Frits  (Iowa)  1008. 

•Where,  in  an  action  for  slander,  defend- 
ant proved  that  the  words  were  spoken  on  a 
privileged  occasion,  the  burden  was  on  plain- 
tiff to  show  actual  malice. — German  Sav.  Bank 
V.  Frits   (Iowa)   1008. 

•One  who  utters  a  slander  on  his  own  author- 
ity cannot  to  defeat  the  inference  of  express 
malice,  offer  the  unsworn  statements  of  otiiers, 
or  current  rumors  injurious  to  plaintiff. — Earley 
V.  Winn  (Wis.)  633. 

•It  is  error  to  permit  a  defendant  in  an  ac- 
tion for  slander,  to  give  certain  testimony  to 
show  absence  of  express  malice. — Earley  v.  Winn 
(Wis.)  63.S. 

•In  slander  for  charging  plaintiff  with  having 
whipped  her  mother,  certain  evidence  held  in- 
admissible on  the  issue  of  whether  plaintiff  had 
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whipped  her  mother  at  the  time  charged.— Bar- 
ley T.  W!nn  (Wis.)  683. 

*In  Blander  for  charging  plaintiff  with  having 
whipped  her  mother,  the  admission  of  evidence 
of  bad  reputation  of  plaintiff  at  the  time  of 
the  trial  held  erroneooa.— ElarleT  t.  Winn  (Wis.) 
633. 

*In  slander  for  charging  plaintiff  with  having 
whipped  her  mother,  evidence  of  plaintitTs 
reputation  as  to  ili  treatment  of  hw  mother 
held  admissible  in  mitigation  of  damage*.— Eiar- 
ley  V.  Winn  (Wis.)  633. 

In  slander,  certain  evidence  held  Inadmissible 
on  the  issue  of  plaintiff's  reputation.— Earley  v. 
Winn  (Wis.)  633. 

*Proof  of  reputation  in  partial  denial  of  dam- 
ages for  slander  must  be  confined  to  reputation 
as  to  the  trait  of  character  involved. — Earley  v. 
Winn   (Wis.)   633. 

S  6^  ^—  Damaces. 

*Los8  of  re-employment  by  plaintiff  held  the 
proximate  and  immediate  result  of  a  libelous 
charge  made  by  defendant  to  a  surety.— Sunley 
V.  Metropolitan  Life  Ina.  C!o.  (Iowa)  463. 

'Damages  sustained  by  a  bank  by  the  rep- 
etition of  a  slander  by  persons  to  whom  defend- 
ant made  his  slanderous  statements  held  not 
chargeable  to  defendant.— German  Sav.  Bank  v. 
Frits  (Iowa)  1008. 

{6.    Trial. 

*In  an  action  for  libel,  whether  malice  has 
been  established  is  ordinarily  a  question  for 
the  jury.— Snnley  v.  Metropolitan  Life  Ins.  Qo. 
(Iowa)  463. 

*Where  defamatory  matter  is  unambiguous, 
the  question  of  its  meaning  and  character  is 
for  the  court,  but  where  it  is  ambiguous  it  is 
for  the  jury  to  determine  the  meaning  intended. 
— Berger  v.  Freeman  Tribune  Pub.  Co.  (Iowa) 
(84. 

Where  it  was  for  the  jnrr  to  determine  wheth- 
er or  not  an  article  was  libelous,  it  was  error 
to  submit  to  them  less  than  the  whole  article. — 
Berger  v.  Freeman  Tribune  Pub.  Co.  (Iowa) 
To4. 

•In  an  action  for  libel,  a  plea  of  justification 
most  be  as  broad  as  the  charge,  and  where  sub- 
mitted to  the  jury,  the  jury  should  be  properly 
instructed  as  to  the  legal  principles  applicable 
thereto. — Berger  v.  Freeman  Tribune  Pub.  C!o. 
(Iowa)  784. 

In  an  action  for  libel,  it  ia  error  to  take 
from  the  jury  the  head  linea  of  the  article. — 
Berger  v.  Freeman  Tribune  Pub.  Co.  (Iowa) 
784. 

In  an  action  for  slander,  an  Instruction  as 
to  justification  held  erroneous  because  the  proof 
relied  on  as  justification  was  not  as  a  matter 
of  law  complete  justification.— Earley  t.  Winn 
(Wis.)  633. 

An  instruction  in  slander  held  erroneous  for 
failing  to  inform  the  jury  that  they  might  find 
a  verdict  for  plaintiff  on  finding  any  of  the 
slanderous  words  sufficient  to  constitute  a  cause 
of  action  proved.— Earley  v.  Winn  (Wis.)  633. 

*In  slander,  the  court  held  required  to  charge 
that  only  the  reputation  of  plaintiff  prior  to  the 
slander  could  be  considered  on  the  question  of 
damages.- Barley  t.  Winn  (Wis.)  633. 

LICENSE. 

Application   of   limitations   to   proceedings   for 

revocation  of,  see  "Limitation  of  Actions."  f  1. 

Care  required  as  to  licensees,  see  "Electricity." 

Enactment  and  validity  of  ordinances  relating 

to.  Bee  "Municipal  CJorporations,"  §  2. 


For  practice  of  medicine,  see  "Fhyridans  and 
Surgeons." 

For  Bale  of  intoxicating  liquors,  see  "Intoxi- 
cating Liquora,"  i  1. 

Injuries  to  flcensees,  see  "Railroads,"  ff  2,  3. 

IiawB  relating  to  revocation  of  physiciian's  li- 
cense as  ex  post  facto  laws,  see  "Constitn- 
tional  Law,"  I  3. 

Of  hawkera  and  peddlers,  see  "Hawkers  and 
Peddlers." 

I   1.    For  oeenpatloria  aad  privllasea. 

An  ordinance  requiring  a  $500  license  fee  of 
saloons  held  oppressive  and  unreasonable  as  to 
saloonkeepers  not  selling  intoxicantB,  and  there- 
fore invalid.— Kenaston  v.  Riker  (Midi.)  278. 

LIENS. 

Creditors'  suit  to  enforce,  see  "Creditors*  SaiL" 
Laws  relating  to  as  denial  of  equal  protectJim 
of  laws,  see  "Constitutional  Law,"  {  4. 

Lient  aoguired  by  partieuUir  remeOet  or  pn- 

ceeding*. 
See  "Judgment,"  i  10. 

Partioular  ol<uie$  of  lient. 
See  "Mechanics'  Liens." 
Landlord's   lien  for  rent,  see  "Landlord  and 

Tenant,"  {  6. 
Mining  liens,  see  "Mines  and  Minerala,"  i  2. 
Mortgage,  see  "Mortgages,"  i  2. 
Pledge,  see  "Pledges.^' 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"  I  6. 

LIFE  ESTATES. 

See  "Dower." 

Creation  by  will,  see  "Wille,"  i  S. 

LIFE  INSURANCE. 

See  "Insurance." 

LIGHTING. 

In  cities,  see  "Municipal  (Torporatlona,**  ff  4,  9. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
CSompetency  of  witnesses  as  to  tolling  of  stat- 
ute, see  "Witnesses,"  $  1. 

Particular  action*  or  prooeedingt. 
See  "Cancellation  of  Instruments,"  {  2. 
Foreclosure,  see  "Mortgages,"   {  6. 
On  insurance  policy,  see     Insurance,"  (  8. 
On  tax  sale  certificate,  see  "Taxation,"  §  6. 
To  confirm  or  try  tax  titles,  see  'Taxation," 

S9. 
To  open  judgment,  see  "Judgment,"  t  6. 

I   1.    Statutes  of  Ilnltatloii. 

The  limitation  for  action  on  contract  and 
not  for  tort,  held  to  apply. — Dockstader  v.  Young 
Men's  Clhristian  Ass'n  of  Des  Moines  (Iowa) 
906. 

•An  action  for  unpaid  annuities  created  by  a 
will  held  barred  by  limitations  barring  an 
ordinary  action  on  implied  contract. — Stringer 
V.  Stephens'  Estate  (Midi.)  269. 

•A  daim  against  the  state  is  subject  to  the 
same  limitations  that  the  claim  If  against  a 
private  individual  would  be.— McRae  t.  Auditor 
Oeneral  (Mich.)  1122. 

Mandamus  by  a  purchaser  of  the  state's  bid 
for  delinquent  taxes  to  compel  the  refunding 
of  taxes  paid  as  a  statutory  condition  on  which 
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he  could  purchase,  held  barred  in  alz  years  from 
ths  accrual  of  his  right  to  demand  a  refund- 
ing.—McRae  T.  Auditor  General  (Mich.)  1122. 

In  an  action  under  Laws  1895,  p.  352,  c  168, 
i  7,  by  the  state,  to  recover  treble  damages  for 
willful  trespass  to  pine  timber  of  the  state,  the 
time  limit  for  bringing  the  action  is  three  and 
not  two  years ;  the  action  being  one  under  Oen. 
St.  1884.  I  5136,  subd.  2.— State  v.  Bonness 
(Minn.)  703. 

Proceeding  under  Laws  1905,  p.  726,  c.  422, 
authorising  the  revocation  of  a  physician's  li* 
cense  for  fraud,  held  not  barred  by  limitations. 
—State  T.  BchaeSer  (Wis.)  622. 

An  action  under  Rev.  St  1898,  H  3237-3239, 
held  based  on  fraud  against  a  corporation  by 
its  controlling  interest,  and  hence  not  governed 
by  the  limitations  provided  by  section  4226  for 
actions  on  open  accounts.— Figge  v.  Bergenthal 
(Wis.)  581. 

'Under  the  direct  provisions  of  Rev.  St.  1898, 
{  4222,  subd.  7,  an  action  based  on  fraud,  and 
cognisable  only  in  a  court  of  equity,  is  barred 
in  six  years  from  the  discovery  of  the  fraud. — 
Figge  V.  Bergenthal  (Wis.)  581. 

The  asserting  of  various  causes  of  action  in 
«n  action  based  on  fraud,  and  brought  under 
Rev.  St  1898,  H  3237-3289,  against  those  con- 
trolling a  corporation,  held  not  to  affect  the  ap- 
plicability of  section  4222,  subd.  7,  fixing  lim- 
itations in  actions  based  on  fraud. — ^Figge  t. 
Bergenthal  (Wis.)  681. 

i    X.     Compviatlan   of  period  of  Ifanlta- 

tlOB. 

•Limitation  held  not  to  liave  run  against  a 
trust  nntil  repudiation  of  it  by  the  trustee. — 
Smith  T.  Smith  (Iowa)  194. 

*The  time  of  the  malcing  and  delivery  of  an 
antedated  note  payable  on  demand  held  to  fix  the 
period  for  the  commencement  of  the  running  of 
limitations. — Webber  v.  Webber  (Mich.)  60. 

A  cause  of  action  for  fraudulent  representa- 
tions as  to  the  value  of  stock  used  as  collateral 
held  to  have  accrued  at  the  time  of  the  ac- 
ceptance of  such  collateral. — First  Nat  Bank 
▼.   Steel  (Mich.)  423. 

'Notice  as  to  the  falsity  of  representations  as 
to  the  value  of  stock  fraudulently  used  as  col- 
lateral held  sufiident  to  take  the  case  from  the 
operation  of  C!omp.  Laws,  i  9739,  extending 
Innitations  until  after  discovery  of  a  concealed 
cause  of  action.— First  Nat  Bank  t.  Steel 
(Mich.)  428. 

•A  demand  for  the  righting  of  fraud  against 
a  corporation  by  those  controlling  it  is  not 
necessary  to  set  running  the  limitations  of  Rev. 
St  18^1  4222,  aubd.  7.— Figge  v.  Bergenthal 

I  8>  AoknoxrledsmeBt,  new  promise,  and 
part  payment. 
*A  Judgment  debt  held  within  C!ode,  |  3466, 
allowing  causes  of  action  ez  contractu  to  be  re- 
vived by  a  new  promise  to  pay. — Spilde  T. 
Johnson   (Iowa)   1023. 

•Comp.  Laws  1897,  |  9745,  relating  to  the 
effect  of  a  payment  to  toll  the  statute  of  limi- 
tations as  between  joint  contractors,  held  ap- 
plicable only  to  cases  arising  under  chapter  268, 
providing  limitations  for  personal  actions. — 
Brown  v.  Hayes  (Mich.)  846. 

*An  indorsement  of  a  payment  on  a  note, 
made  In  the  presence  of  one  of  the  makers, 
neiU  to  start  tne  running  of  limitations  anew 
thereon. — Brown  v.  Hayes   (Mich.)   845. 

*A  judgment  does  not  come  within  the  rule 
made  the  foundation  of  Rev.  Laws  190S,  I 
4066,  by  which  a  new  promise  or  part  payment 


suspends  the  operation  of  limitations. — Olson  v. 
Dahl  (Minn.)  1001. 

*Rev.  Laws  1905,  f  4086,  providing  that  a 
new  promise  or  part  payment  suspends  limi- 
tations, and  revives  the  cause  of  action,  applies 
to  contracts  express  and  implied,  and  a  judg- 
ment is  not  a  contract— Olson  v.  Dahl  (Minnl) 
1001. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  |  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquora." 

LIVE  STOCK. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," I  6. 

LOANS. 

Recovery  of  money  loaned,  see  "Money  Lent" 

LOCAL  LAWS. 

See  "Sutntea,"  |  2. 

LOCATION. 

Of  mining  clainif  see  "Mines  and  Minerals,*' 
i  1* 

LOGS  AND  LOGGING. 

Breach  of  lumber  contract  in  general,  see 
"Contracts,"  {  5. 

LOST  INSTRUMENTS. 

Probate  or  establishment  of  lost  wills,  see 
"WUls,"  I  4. 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Dangerous  machinery,  see  "Neglfgence,"  I  1. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  §§  4,  12. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICL 

See  "Ubel  and  Slander,"  H  2.  5.  & 

MALICIOUS  PROSECUTION. 

Chross-examination  of  witnesses,  see  "Wit- 
nesses," i  2. 

S    1.    Actions. 

In  an  action  for  malicious  prosecution,  evi- 
dence held  admissible  to  show  the  good  faith 
of  the  justice  who  issued  the  warrant  though 
it  also  disclosed  the  Justice's  opinions  on  the 
facts.— Ourden  v.  Stevens  (Mich.)  866. 

In  an  action  for  malicious  prosecution,  evi- 
dence concerning  the  efforts  of  the  justice,  who 
issued  the  warrant  to  obtain  protection  for  de- 
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fendant  against  a  possible  action  for  malicious 
prosecution,  held  admissible. — Gurden  v.  Stevens 
(Mich.)    856. 

*In  an  action  for  malicious  prosecution  for 
breaking  a  church  window,  evidence  that  inju- 
ries to  the  church  had  been  serious  and  fre- 
quent for  months  held  admissible  to  show  de- 
fendant's intent  and  motive. — Qurden  t.  Stevens 
(Mich.)  8S6. 

*In  an  action  for  malidous  prosecution,  an 
instruction  given  on  the  defense  of  advice  of 
counsel  lield  not  to  cover  proper  requests  on  the 
same  subject,  which  should  have  been  giveh.— 
Gurden  t.  Stevens  (Mich.)  856. 

MALPRACTICE. 

See  "Physicians  and  Surgeons." 

MANDAMUS. 

Appellate  jurisdiction  of  particular  courts,  see 

'•Courts,*  {  4. 
Application  of  limitations,  see  "Limitation  of 

Actions,"  S  1. 
To  compel  granting  of  school  privileges  to  child, 

see  "Schools  and  School  Districts,"  i  1. 

i    1.    ITatiire  and  (rounds  In  (enerml. 

'Before  applying  for  mandamus  to  compel  set- 
ting aside  of  order  setting  aside  default  and  order 
of  reference,  relator  should  move  for  relief  de- 
sired.—Aitken  V.  Chippewa  Circuit  Judge  (Mich.) 
223. 

'Mandamus  will  not  be  granted  where  a 
writ  of  error  will  afford  adequate  relief.— City 
of  Flint  V.  Genesee  Circuit  Judge  (Mich.)  769. 

*An  order  dismissing  condemnation  proceed- 
ings held  a  final  order  not  subject  to  review  by 
mandamus.— Detroit  United  Ry.  Co.  v.  Oakland 
County  Circuit  Judge  (Mich.)  846. 

I   2.    Snbje«ta  and  purposes  of  relief. 

*An  election  contest  involving  charges  of 
fraud  and  the  illegality  of  the  election  cannot 
be  determined  in  mandamus. — In  re  Lauritsen 
(Minn.)   404. 

Mandamus  held  not  to  lie  to  compel  the  county 
auditor  to  print  the  name  of  a  candidate  for 
county  commissioner  in  the  Republican  column, 
and  not  to  print  the  name  of  a  certain  other  per- 
son therein. — Nelson  v.  King  (8.  D.)  640. 

Mandamus  held  maintainable  on  behalf  of  a 
person  nominated  at  a  primary  election  to  com- 
pel the  placing  of  his  name  on  the  official  bal- 
lot ;  no  proper  action  having  been  taken  to  con- 
test his  election.— State  v.  Qofl  (Wis.)  62a 

MANDATE. 

See  "Mandamus." 

To  lower  court  or  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  {  27. 

MARKET  VALUE. 

Opinion  evidence  as  to,  see  "Evidence,"  I  10. 

MARRIAGE. 

See   "Divorce";    "Husband   and  Wife." 
As  revocation  of  will,   see  "Wills,"  g  3. 

*Under  Rev.  St.  1898,  {f  2330,  2349,  a  mar- 
riage contracted  between  parties  one  of  whom  is 
already  married  is  ahsoliitelv  void  without  any 
legal  process.— In  re  GeiUi's  Efitate  (Wis.)  552: 
Zahorka  v.  Geith,  Id. 


MARRIED  WOMEN. 

See  "Husband  and  Wife." 
Administration  of  estates  of,  see   "Executors 
and  Administrators,"  {  5. 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

Under  Code,  {  3966,  homestead  mortgaged  to 
secure  loan  for  purchase  price  held  to  be  re- 
sorted to  before  property  of  surety  included  in 
mortgage,  notwithstanding  C!ode,  {  2976.— Gui- 
her  ▼.  Huffman  (Iowa)  469. 

MASTER  AND  SERVANT. 

Argument  of  counsel  in  action  for  injaries  to 
servant,  see  "Trial,"  {  6. 

C!ontracts  of  employment  before  incorporation, 
see  "Corporations,"  {  5. 

Elements  of  damages  for  injuries  to  servant 
see  "Damages,"  {  1. 

Grounds  for  new  trial  in  action  for  services, 
see  "New  Trial,"  $  2. 

Harmless  error  in  action  for  injuries  to  serv- 
ant, see  "Appeal  and  Error,"  §  22. 

Injuries  to  servant  of  tenant  by  defectire  con- 
dition of  premises,  see  "Landlord  and  Ten- 
ant," §  4. 

Judicial  notice  as  to  what  constitutes  sales 
by  employe,  see  "Evidence,"  S  1- 

Negligence  in  general  as  cause  of  injuries  tc 
employs,  see  ^'Negligence,"  {  3. 

Operation  and  effect  of  customs  as  to  com- 
pensation, see  "Customs   and  Usages." 

'Relevancy  and  competency  of  evidence  in  ac- 
tion by  employ^,  see  "Evidence,"  {  3. 

Remittitur  for  part  of  recovery  for  injuries 
to  servant,  see  "Damages,"  J  5. 

Requests  for  instructions  in  action  for  injuries 
to  servant,  see  "Trial,"  §  ll. 

g    1,    The  relation. 

The  written  and  printed  parts  of  a  contract 
of  employment  held  not  to  be  in  such  irrecon- 
cilable conflict  as  to  justify  a  disregard  of  the 
printed  parts. — Starkweather  v.  Emerson  Mfg. 
Go.  (Iowa)  720. 

*A  contract  of  employment  held  to  anthorize 
a  discharge  on  a  notice  given  SO  days  before 
the  expiration  of  a  stipulated  period  of  6 
months. — Starkweather  y.  Emerson  Mfg.  Co. 
(Iowa)  720. 

*A  contract  of  emplojrment  held  to  authorize 
a  discharge  if  the  employer  was  in  good  &iith 
dissatisfied  with  the  services  rendered. — Stark- 
weather V.  Emerson  Mfg.  Co.  (Iowa)  720. 

In  an  action  by  an  employ^  for  a  wrongful 
discharge,  which  defendant  claimed  was  justified 
under  the  contract  by  the  employe's  incompe- 
tency, instructions  held  erroneous  as  failing  to 
meet  the  issues  of  the  case. — Starkweather 
V.    Emerson   Mfg.    Co.    (Iowa)   720. 

I  S.    SerHoea  and  eompensation. 

*In  an  action  by  a  salesman  for  commissions, 
where  defendant  withheld  a  portion  of  the  plain- 
tiff's salary  under  the  contract,  tlie  question 
whether  defendant  had  waived  any  claim  on  ac- 
count of  plaintiff's  action  being  Involved,  his 
right  to  recover  was  a  question  for  the  Jury. — 
Scbultss  v.  Ford  Bros.  (Iowa)  614. 

In  an  action  on  a  contract  for  commissions 
which  were  to  be  allowed  on  sales  aggregating 
a  specified  amount,  an  instruction  that  the  sales- 
man was  entitled  to  commission  on  all  orders 
solicited  for  defendant  on  which  sales  thereafter 
followed,  if  he  was  the  inducing  cause,  held  ei^ 
roneous.— Schulta  V.  Ford  Broa.  (lowtO  614, 


*Foint  annotated.    See  syllabns. 


Digitized  by 


Google 


INDBX. 


U99 


*The  mpanlnK  of  a  contract  with  a  aalesman 
as  to  an  allowance  of  commission  on  sales  in  ad- 
dition to  salary  a«  determined  by  usages  of 
trade  held  a  question  for  the  jury.— Schultc 
T.   Ford  Bros.  (Iowa)  614, 

I  3.  Master's  UablUty  for  Imjnrles  to 
servant  ^  Nature  and  extent'  In 
soneral. 

In  an  action  for  Injuries  to  plaintlflC  while 
endeavoring  to  replace  a  derailed  coal  car  in  a 
mine,  the  derailment  held  not  the  proximate 
cause  of  the  injury. — Cavanaugh  v.  Centerville 
Block  Coal  Co.  (Iowa)  303. 

Where  defendant,  after  acquiring  certain  rail- 
road properties,  operated  them,  it  was,  with 
reference  to  care  owing  to  employes  of  its  pred- 
edessor  liable  as  master. — McClure  t.  Detroit 
Southern  R.  Cto.  (Mich.)  847. 

*In  an  action  for  death  of  a  servant,  it 
was  error  to  permit  the  jury  to  find  that,  on 
the  occasion  of  his  injury,  decedent  was  ordered 
outside  the  scope  of  his  employment.— McClure 
T.  Detroit  Southern  R.  Co.  (Mich.)  847. 

The  use  of  a  hoolc  by  the  operator  of  a  power 
drill  and  not  the  defective  condition  of  the 
machine  held  the  proximate  cause  of  such  oper- 
ator's injury. — Stefanowskl  ▼.  Chain  Belt  Co. 
(Wis.)  !B2. 

i  4.  -^-1  Tools,  maoUnerjr,  appllanoes, 
and  places  for  work. 

*A  proprietor  of  a  mine  held  chargeable  with 
no  duty  to  a  miner  in  regard  to  replacing  a 
derailed  car  on  the  track  in  the  room  where  the 
miner  was  working. — Cavanaugh  r.  OnterviUe 
Block  Coal  Co.  (Iowa)  303. 

*The  duty  of  a  master  to  furnish  his  serv- 
ant with  a  safe  place  to  work,  held  inappli- 
cable to  a  saud  pile  from  which  plaintiff  and 
other  servants  wlierled  sand,  which  pile  was 
constantly  changing  as  the  work  progressed. — 
Livingstone  v.  Saginaw  Plate  Ulass  Co.  (Mich.) 
431. 

*  While  a  master  cannot  delegate  his  duty 
to  inspect  his  machinery  for  the  purpose  of  de- 
termining its  safety,  he  may  delegate  his  duty 
to  inspect  for  the  purpose  of  keeping  the  ma- 
chinery in  good  working  order. — Clark  v.  Goldlti 
(Mich.)  1044. 

*A  master  held  not  guilty  of  a  breach  of  duty 
owing  to  a  servant  in  failing  to  inspect  a  pulley 
oftener  than  once  in  S  mouths. — Clark  v.  Goldie 
(Mich.)  1044. 

i  i>.  ——  Methods  of  work,  mles,  and 
orders. 

'Occupation  of  decedent  held  not  of  such  a 
simple  character,  as  a  matter  of  law,  that  the 
master  in  the  exercise  of  due  care  was  not  bound 
to  prescribe  a  method  of  work  and  instruct  the 
servants  therein  and  see  to  its  enforcement. — 
Johnson  v.  O.  A.  Smith  Lumber  <3o.  (Minn.) 
810. 


I  a 


and        Instmotlnc 


^  Wamlnc 
servant. 

*A  master  not  being  bound  to  apprehend 
danger  from  cars  running  from  the  galleries 
to  the  shaft  unattended  by  the  driver,  the 
master's  failure  to  warn  a  servant  of  such 
danger  held  not  negligence.— Sommers  ▼.  Stand- 
ard Min.  Co.  (Mich.)  30. 

*A  master  held  not  negligent  in  not  instruct- 
ing a  boy  17  years  old,  injured  while  putting 
a  cover  over  pulleys  at  a  machine. — Hess  v. 
Escanaba  Woodenware  Co.  (Mich.)  1058. 

Oniat  employes  in  a  laundry  were  in  the  habit 
of  feeding  articles  into  the  mangle  over  the 
guard  did  not  relieve  the  emplojrer  from  liabili- 
ty to  an  employ^  whom  he  failed  properly  to 


instruct  as  to  the  operation  of  the  machine. — 
Ludwig  ▼.  Spicer  (Minn.)  832. 

f  T.  -^  Fellow  servants. 

*In  an  action  for  injuries  to  a  servant  by  the 
alleged  negligence  of  plaintiff's  pit  boss,  the 
acts  of  the  latter  held  those  of  a  fellow  servant, 
and  not  of  a  vice  principal.— Gavanaugh  v.  C^- 
terville  Block  Coal  Co.  (Iowa)  303. 

•Failure  of  fellow  servants  to  comply  with 
mles  looking  to  the  safety  of  the  premises 
held  not  to  release  the  master  from  liability 
occasioned  by  defects  in  such  premises. — Hug- 
gard  V.  Olucoee  Sugar  Refining  C!o.  (Iowa)  475. 

'Liability  of  an  employer  for  injuries  re- 
sulting from  its  failure  to  provide  safe  premi- 
ses held  not  obviated  by  the  concurring  negli- 
gence of  others.- Huggard  v.  OIncose  Sugar  Re- 
fining 0>.  (Iowa)  475. 

•Negligence  of  a  superintendent  held  the  neg- 
ligence of  a  vice  principal  and  not  of  a  fellow 
servant. — Wilder  v.  Qreat  Western  Cereal  Co. 
(Iowa)  789. 

In  an  action  for  injuries  to  a  B^'vant.  failiir<^ 
of  other  employes  to  provide  lights  at  n  sand 
pile  at  which  plaintiff  was  wor.'ing,  held  the 
negligence  of  plaintiff's  fellow  servan  Is.— Liv- 
ingstone V.  Saginaw  Plate  Glass  Co.  (Mich.) 
431. 

•Decedent  and  his  foreman  held  fellow  serv- 
ante.— McClure  v.  Detroit  Southern  R.  Co. 
(Mich.)  847. 

i  8.    — —  Risks  assumed  liy  servant. 

*In  a  personal  injury  action  by  a  servant, 
evidence  held  insufficient  to  show  a  reassump- 
tion  by  plaintiff  of  the  risk  of  the  dangerous 
premises  after  an  assurance  that  they  would  be 
fixed.— Hunard  t.  Glucose  Sugar  Refining  Co. 
(Iowa)  475. 

•An  employer's  promise  to  remedy  defective 
premises  need  not  be  express  to  preclude  an  em- 
ploye's assumption  of  risk,  but  may  be  implied 
from  what  is  said  when  complaint  is  made. — 
Huggard  t.  Glucose  Sugar  Refining  Co.  (Iowa) 
475. 

•A  promise  of  a  master  in  response  to  a  com- 

Slaint  as  to  unsafe  premises,  held  sufficient  to 
o  away  with  the  employe's  assumption  of  the 
risk.— Huggard  t.  Glucose  Sugar  Refining  C!o. 
(Iowa)  475. 

•An  employe's  complaint  of  dangerous  premi- 
ses which  plainly  conveys  the  idea  that  the  de- 
fect exists  and  that  the  employe  desires  its  re- 
moval, is  sufficient  to  preclude  an  assumption 
of  the  risk.— Huggard  v.  Glucose  Sugar  Re- 
fining Co.  (Iowa)  475. 

•A  complaint  of  an  employe  as  to  the  unsafe 
condition  of  the  premises  Aeld  to  have  been  prop- 
erly made  to  the  night  superintendent.— Hur- 
gard  T.  Olncoee  Sugar  Refining  Co.  (Iowa)  470. 

A  eager  in  a  mine  held  to  have  assumed 
the  risk  of  injury  from  a  loaded  car  of  coal 
permitted  to  run  from  a  gallery  to  the  shaft. 
—Sommers  v.  Standard  Min.  Co.  (Mich.)  80. 

•Where  the  plac«  plaintiff  was  required  to 
work  in  was  dangerous  he  assumed  the  risk. — 
Sheon  v.  Kerr-Murray  Mfg.  €}o.  (Mich.)  40. 

•Where  a  servant  was  injured  by  the  f"U  of 
thi>  fro/t'-i  crust  of  a  sand  pile  into  which  he 
was  digging,  the  injury  resulted  from  an  or- 
dinary risk  of  his  employment. — Livingstone  v. 
Saginaw  Plate  Glass  Co.  (Mich.)  431. 

•Plaintiff  held  to  have  assumed  the  risk  of 
injury  from  a  cave-in  of  a  trench  in  which  he 
was  laving  pipe  as  defendant's  servant. — Hodg- 
son V.  Michigan  (3ent.  R.  Oo.  (Mich.)  1125. 
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*A  servant  engaged  !n  a  hazardous  occupa- 
tion assumes  the  risk  of  injury  to  from  all  its 
obvious  dangers.— Anderson  ▼.  Union  Stock 
Yards  Co.  (Neb.)  171. 

'Sectionman  held  to  have  assumed  risk  of 
injury  from  train  running  over  track  without 
special  warning.— Vaundry  v.  Chicago  &  N.  W. 
Hy.  Co.    (Wis.)   926. 

i  9.   ^—  Coatxiliiitory      neKllsenee      of 
■errant. 

'Reasonable  care  in  selecting  his  path  is  all 
that  can  be  required  of  a  servnnt  while  on  a 
necessary  errand,  leading  by  a  dangerous  nlace 
about  the  premises.— I^iuggard  v.  Glucose  Sugar 
Refining  Co.  (Iowa)  475. 

*Sectionman  riding  velocipede  and  killed  by 
train  held  guilty  of  contributory  negligence. — 
Vaundry  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
926. 

{  10.  ^—  Presninptloiu   ud   burden   of 
proof  In  actions  for  Injnrios. 

*In  an  action  for  the  death  of  a  servant,  the 
presumption  arising  from  the  instinct  of  self- 
preservation  held  sufficient  to  sustain  the  bur- 
den of  proof  in  the  first  instance  that  decedent 
was  not  at  fault. — Christopherson  v.  Chicago,  M. 
A  St.  P.  R.  Co.  (Iowa)  1077. 

8  11.  —  AdmlsslMIlty    of    evldenoe    In 
aetlons  for  Injiirles. 

In  action  for  injuries  sustained  by  a  servant, 
while  on  a  dangerous  path  from  a  watercloset, 
questions  touching  the  condition  of  another 
accessible  watercloset  held  too  indeGnite  as  to 
time.— HuK^ard  v.  Glucose  Sugar  Refining  Co. 
(Iowa)  47o. 

In  an  action  by  a  servant  for  injuries,  testi- 
mony of  plaintiff  that  he  relied  on  a  promise 
of  the  employer  to  repair  the  defects  in  the 
nremisp!)  held  admissible. — Hutceard  v.  Glucose 
Sugar  Refining  Co.    (Iowa)   47S. 

*In  an  action  by  a  servant  for  injuries  al- 
leged  to  have  been  sustained  through  a  defect 
in  the  premises,  evidence  held  admissible  as 
to  the  condition  of  such  premises. — Hnggaid  t. 
Glucose  Sugar  Refining  Go.  (Iowa)  475. 

In  nn  action  by  a  servant  for  injuries  alleged 
to  have  been  occasioned  through  the  disloca- 
tion, by  the  jar  of  the  building,  of  the  object 
striking  him,  evidence  as  to  the  effect  of  the 
wind  and  machinery  on  the  building  and  its 
contents  held  admissible. — Hu^i^ard  v.  Glucose 
Sugar  Refining  Co.  (Iowa)  475. 

*In  an  action  for  injuries  to  a  servant  by  the 
alleged  negligent  fastening  of  a  pile  driver,  evi- 
dence of  the  usual  and  ordinary  method  of 
fastening  such  pile  drivers  was  admissible. — 
Wilder  v.  Great  Western  Cereal  Co.  (Iowa) 
789. 

In  action  for  the  death  of  a  servant,  certain 
declarations  on  his  part  held  in  part  competent 
and  material,  and  in  part  incompetent.— Chris- 
topherson v.  Chicago,  M.  &  St  P.  R.  C!o.  (Iowa) 
1077 

In  an  action  for  injuries  to  a  servant,  cer- 
tain testimony  as  to  measurements  made  by  a 
witness  at  the  place  of  the  accident  held  not 
inadmissible  on  the  ground  that  the  conditions 
were  changed.— Culver  v.  South  Haven  &  E. 
R.  Co.  (Mich.)  256. 

In  an  action  for  death  of  a  servant,  a  declara- 
tion made  by  a  master  mechanic  concerning  the 
incompetency  of  a  shop  foreman,  held  admissible 
to  show  notice  to  defendant  of  the  foreman's 
incompetency.— McClure  v.  Detroit  Southern  R. 
Co.  (Mich.)  847. 


1 12.  -^  Welgbt  and  raffldoney  at  erl* 
denoe  In  aetlons  for  injuries. 

In  a  personal  injury  action  by  a  servant,  evi- 
dence held  sufficient  to  show  that  the  complaint 
as  to  the  unsafe  premises  was  made  by  plaintiff 
on  his  own  behalf. — Huggard  v.  Glucose  Sugar 
Refining  Co.  (Iowa)  475. 

In  a  personal  injury  action  by  a  servant,  evi- 
dence held  sufficient  to  take  to  the  jury  plain- 
tiff's contention  as  to  the  cause  of  the  accident 
— Huggard  y.  Glucose  Sugar  Refining  Co. 
(Iowa)  475. 

In  a  personal  injury  action  by  a  servant,  evi- 
dence held  insufficient  to  sliow  contribntory  neg- 
ligence as  a  matter  of  law.— Hngeard  v.  Glu- 
cose Sugar  Refining  (3o.  (Iowa)  47o. 

In  on  action  for  death  of  a  servant,  evidence 
held  to  sustain  a  finding  of  freedom  from  con- 
tributory negligence.— Christopherson  v.  Chica- 
go, M.  &  St  P.  R.  Co.  (Iowa)  1077. 

In  an  action  for  the  death  of  a  servant,  e^- 
dence  held  to  warrant  a  finding  of  negligence. 
— Christopherson  v.'  Chicago,  M.  &  St  F.  R. 
Co.  (Iowa)  1077. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  insufficient  to  establish  negligence  on 
the  part  of  the  master.— Sheon  v.  Kerr-Morray 
Mfg.  Co.  (Mich.)  40. 

In  an  action  for  the  death  of  a  servant  hy 
the  explosion  of  a  pulley,  evidence  held  insuf- 
ficient to  show  that  defendant  had  actual 
knowledge  of  defects  therein.— Clark  v.  Qoldie 
(Mich.)    1044. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  show  that  plaintiffs  injaries  were 
caused  by  the  negligence  of  defendant,  and  not 
by  that  of  an  independent  contractor. — Nortbmp 
V.  Hayward  (Minn.)  241. 

In  an  action  for  death  of  an  employe,  evidence 
showing  the  recent  employment  of  the  person 
whose  negligence  caused  the  injury,  and  the 
absence  of  instructions,  held  to  justify  a  finding 
of  negligence  on  the  part  of  the  master. — John- 
son V.  O.  A.  Smith  Lumber  Co.  (Minn.)  SIQ. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  to  show  that  they  were 
caused  by  the  negligence  of  defendant  in  fail- 
ing to  give  proper  instructions  as  to  the  dangers 
connected  with  her  employment. — ^Lodwig  v. 
Spicer  (Minn.)  832. 

In  an  action  to  recover  for  death  of  plain- 
tiffs son,  whose  death  was  alleged  to  have 
been  caused  by  the  negligence  of  his  master, 
facts  held  to  support  a  verdict  for  plaintiS.— 
Milton  V.  Biesanz  Stone  Co.  (Minn.)  999. 

In  an  action  by  a  servant  to  recover  for 
personal  injuries,  evidence  examined,  and  held 
msuffident  to  support  a  verdict  for  plaintiff. — 
Anderson  v.  Union  Stock  Yard  Co.  (Neb.) 
171. 

*In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  sustain  a  finding  that  machinery 
was  negligentiy  secured. — Sorensen  v.  J.  I.  Case 
Threshing  Mach.  Co.  (Wis.)  84. 

§  13.  — ~  Questions  for  Jury  in  notions 
for  injuries.  , 

*In  an  action  for  injuries  to  a  servant  by  fall- 
ing from  the  ladder  of  a  pile  driver,  evidence 
held  to  require  submission  of  the  issue  of  as- 
sumed risk  to  the  Jury.— Wilder  v.  Great  West- 
ern Cereal  Co.  (Iowa)  789. 

*In  an  action  for  injuries  to  an  employs  in  a 
mine,  evidence  held  to  present  questions  for  the 
jury  as  to  the  defendant's  negligence  and  plaih- 
tiff^s  contributory  negligence. — Cook  y.  mnitit- 
I.owe  Co.  (Iowa)  798. 
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In  aa  mctlon  for  Injuries  to  a  servant  held  a 
question  for  the  jury  whether  the  place  where  a 
witness  made  certain  measurements  was  the 
place  where  plaintiff  was  injured. — Culver  v> 
South  Haven  &  B.  R.  Co.   (Mich.)  256. 

*In  an  action  for  death  of  a  servant,  dece- 
dent held  not  to  have  assumed  the  risk,  as  a 
matter  of  law. — McClure  v.  Detroit  Sontbem 
R.  Co.  (Mich.)  847. 

'Where  respondent  was  employed  on  a  chain 
carrier  in  a  sawmill,  whether  he  was  guilty  of 
contributory  negligence  or  assumed  the  risk 
held  questions  for  the  jury. — Hendrickson  ▼.  Ash 
(Minn.)  830. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence of  contributory  negligence  held  for  the 
jury.— Milton  v.  Biesanz  Stone  Go.  (Minn.)  999. 

I  14.  -^  lastvaetlona  to  Jury  la  aotlons 
for  lajarles. 

In  an  action  by  a  servant  for  personal  in- 
Jaries,  an  instruction  dealing  with  contributory 
negligence  held  not  erroneous  as  failing  to  fur- 
nish a  standard  for  the  jury. — Huggara  v.  Olu- 
coae  Sugar  Refining  Co.  (Iowa)  475. 

An  inatmcdon  requiring  a  complaint  by  an 
employO  as  to  dauReronn  premises  as  a  condi- 
tion to  his  recovery,  held  not  open  to  objection 
aa  failing  to  confine  the  complaint  to  one  on  be- 
half of  such  employs. — Hnggard  t.  Glucose 
Sugar  Refining  Co.   (Iowa)  475. 

An  instruction  requiring  a  promise  by  an  em- 
ployer to  remedy  defective  premises  aa  a  con- 
dition to  an  employe's  recovery,  held  not  sub- 
ject to  complaint  as  failing  to  require  the  prom- 
ise to  have  been  made  for  plaintifTs  benefit. 
— Huggard  ▼.  Glucose  Sugar  Refining  Co. 
(Iowa)  475. 

*A  servant's  action  for  personal  inj-jrifs 
caused  by  defective  premises  held  to  require 
no  instruction  as  to  the  assumption  of  the 
ordinary  risks  of  the  employment. — H"<»?ard  v. 
Glucose  Sugar  Refining  Co.  (Iowa)  475. 

In  a  personal  injury  action  by  a  servant,  ab- 
sence of  evidence  as  to  the  employer's  rules 
and  regulations,  held  to  render  unnecessary  an 
instruction  as'  to  the  effect  of  negligence  in 
fellow  servants  in  failing  to  obey  such  rules. — 
Hnggard  v.  Glucose  Sugar  Refining  Co.  (Iowa) 
475. 

In  an  action  for  injuries  to  a  servant  by  the 
insecure  fastening  of  a  pile  driver,  an  instruc- 
tion held  not  to  imply  that  the  driver  as  it  was 
fastened  and  used  was  a  proper  appliance. — 
Wilder  v.  Great  Western  Cereal  Co.  (Iowa)  789. 

•In  an  action  for  injuries  to  a  servant,  an  in- 
struction inviting  consideration  of  plaintiff's  age 
and  experience  as  bearing  on  the  issue  of  as- 
sumed risk  held  proper. — wilder  v.  Great  West- 
cm  Cereal  Co.  (Iowa)  789. 

•In  an  action  for  injuries  to  employ^  in  a 
mine,  instructiona  as  to  contributory  negligence 
held  sufficient. — Cook  v.  Smith-Lowe  Co.  (Iowa) 
79& 

MEASURE  OF  DAMAGES. 

See  "Damages,"  t  8. 

For.  breach  of  contract  for  sale  of  land,  see 
"Vendor  and  Purchaser,"  i  0. 

For  taking  of,  or  injury  to,  property  in  exer- 
cise of  iwwer  of  eminent  domain,  see  "SSmi- 
nent  Domain,"  |  1. 

For  wrongful  eviction  of  tenant,  see  "Land- 
lord and  Tenant,"  |  4. 


MECHANICS'  LIENS. 

t    1.    Blcht  to  Uea. 

*A  materialman,  to  be  entitled  to  a  mechan- 
ic's lien,  must  contract  for  the  work  and  ma- 
terial with  the  owner  or  an  authorized  agent 
of  owner.— Meade  Plumbing,  Heating  &  Lighting 
Co.  v.  Irwin  (Neb.)  891. 

i  S.    PkooeedlmKa  to  perfefit. 

•Under  Comp.  Ijaws,  §f  10,718,  10,714,  a 
claim  for  a  mechanic's  lien  held  not  invalid  be- 
cause filed  before  the  statutory  statement  was 
served. — HolUday  v.  Mathewson  (Mich.)  669. 

{  3.    Bafoveememt. 

*In  an  action  by  a  subcontractor  to  establish 
a  mechanic's  lien,  burden  of  proof  to  show  cei^ 
tificate  of  architect  as  to  expense  incurred  by 
the  owner  in  finishing  the  work  held  to  be  on 
plaintiff.— Chicago  Lumber  &  Coal  Co.  t.  Gar- 
mer  (Iowa)  780. 

Evidence,  in  action  to  establish  mechanics' 
lien,  examined  and  Iteld  sufficient  to  sustain 
finding  of  trial  court.— Chicago  Lumber  &  Coal 
Co.  v.  Ganner  (Iowa)   780. 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Corpora- 
tiona,"  12.  »-  *~ 

MEMBERS. 

Of  religiona  societies,  see  "Religious  Societies." 

MENTAL  SUFFERING. 

As  element  of  damages,  see  "Damages,"  f  1. 

MERGER. 

Of  cause  of  action  in  judgment,  see   "Judg- 
ment," §!  8,  11. 
Of  contract,  see  "Contracts,"  I  8L 
Of  estates,  see  "Estates." 

MINES  AND  MINERALS. 

Argument  of  counsel  in  action  for  injuries  to 
servant  in  mine,  see  "Trial,"  t  5- 

Breach  of  contract  in  general  for  sale  of  min- 
ing stock,  see  "Contracts,"  t  S. 

Mine  operators  as  employers,  see  "Master  and 
Servant,"  {{  8,  4,  6-8,  14. 

I    1.    Pabllo  mineral  lands. 

*nnder  the  facts  a  mining  claim  held  not  sub- 
ject to  location  at  the  time  plaintiff  attempted 
to  make  a  location  thereon.— Garvegr  t.  Elder 
(S.  D.)  608. 


f  z. 


and 


Operation  of  mines,  qnarrles, 
■wellu. 

•Code,  i  3106,  held  not  to  give  a  lien  on  min- 
ing property  of  an  owner  in  favor  of  the  em- 
ployes of  an  operating  lessee.— Caster  ▼.  Mc- 
Olellan  (Iowa)  1020. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  "False  Pretenses";    "Fraud." 

Affecting    right    to    rescission    of    contract    of 

Bale,  see  "Sales,"  i  2. 
As  ground  for  reformation  of  instrument,  see 

"Reformation  of  Instruments,"  {  2. 
Procuring  subscription  to  corporate  stock,  see 

"Corporations,"  |  2. 
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MISTAKE. 

Ground  for  reformation  of  instmment.  see 
"Reformation  of  Inatrumouts,"  SI  1,  2. 

In  contract  relatini;  to  distribution  of  dece- 
dent's estate,  see  "Descent  and  Distribution," 
I  I. 

MITIGATION. 

Of  damages,  see  "Damages,"  (  1;  "Libel  and 
Slander,"  (  3. 

MODIFICATION. 

Of  contract,  see  "Oontracts,"  f  3. 

Of  lease,  see  "Landlord  and  Tenant,"  (  1%. 

MONEY  LENT. 

Admissions  in  action  for  money  loaned,  see 
"Evidence,"  {  6. 

In  an  action  to  recover  money  loaned  nnder 
general  denial,  evidence  was  admissible  that  the 
money  was  a  gift.— Jenning  v.  Rohde  (Minn.) 
59T. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Pay- 
ment,'' S  2. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
i  7. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purcliaser,"  I  6. 

Recovery  of  tax  paid,  see  "Taxation,"  S  4. 

''  *Where  plaintiff  was  induced  by  false  repre- 
sentations to  pay  money  for  an  option  contract 
to  purctiase  a  manufacturing  plant,  lie  was 
entitled  to  recover  the  same  in  assumpsit,  under 
Comp.  Laws,  |  10.421.— Gubbins  v.  Ashley 
(Mich.)   841. 

Where  plaintiff  was  induced  by  fraud  to  pay 
(1,000  for  an  option  contract  for  the  purchase 
of  a  manufacturing  plant,  his  demand  for  the 
execution  of  a  formal  contract,  after  notice  of 
the  fraud,  held  not  to  estop  him  from  demanding 
a  return  of  his  money  because  of  the  fraud. — 
Oubbins  v.  Ashley  (Mirh.)  841. 

MORTGAGES. 

See  "Marshaling  Assets  and  Securities." 

Admissions  by  mortgagor,  see  "Evidence,"  §  5. 

Bar  of  dower  by  foreclosure  sale,  see  Dow- 
er." i  2. 

By  or  to  infants,  see  "Infants,"  |  1. 

By  or  to  sureties,  see  "Principal  and  Surety," 
I  2. 

Best  and  secondary  evidence  as  to  note  being 
secured  by  mortgage,  see  "Evidence,"  {  4. 

Condemnaton  of  mortgaged  premises  for  pub- 
lic use,  see   "Eminent  Domain,''  {  1. 

Construction  of  contract  in  general,  see  "Con- 
tracts." S  2. 

Estoppel  to  assert,  see  "IDstoppel,"  S  1. 

Judgment  in  action  on  mortgage  note  as  bar 
to  other  action,  see  "Judgment."  J  8. 

Of  estates  held  in  trust  under  will,  see  "Wills," 
t    5. 

Subrogation  to  rights  of  mortgagee,  see  "Sub- 
rogation." 

I    1.    Requisites  and  validity. 

*A  bank  had  sold  certain  of  its  lands  under 
executory  contracts  providing  for  conveyance  of 
title  on  payment  of  installment  notes,  the  ven- 
dees being  given  possession.  The  bank  assiim- 
pd  these  contracts  with  the  notes  as  collateral 
security  for  a  debt  and  bank  conveyed  the  lopal 
title  to  the  lands  described  to  the  Imder.    Held, 


that  the  conveyances  transferred  the  legal  title 
to  the  land  in  trust  as  security  for  the  price. 
such  title  to  be  conveyed  to  the  porcbaaen  when 
they  had  performed  their  contracts. — First  Nat 
Bank  v.  State  Bank  of  Northwood  (N.  D.)  61. 

I  S.     Cons  Cruo  lion  and  operation. 

'Where  two  mortgages  are  filed  for  record  at 
the  same  time  by  the  commcm  agent  of  the 
mortgagees  without  instructions,  the  priority  of 
the  liens  is  determined  presumptively  by  the 
order  in  which  the  instrnments  are  nambered 
bv  the  Register  of  Deeds.— Wolf  t.  XMmonston 
(Minn.)  2&. 

In  a  contest  as  to  the  priority  between  a 
mortgage  lien  and  attachment  liens,  evidence 
examined,  and  held  sufficient  to  show  that  the 
mortgage  was  placed  on  record  with  the  intent 
to  pass  title  prior  to  the  levy  of  the  attach- 
ments.—Fryer   V.    E^er   (Neb.)    175. 

A  first  mortgagee  held  not  precluded  by  the 
fact,  from  enforcing  her  mortgage  as  a  first 
lien.— Becker  v.  Bluemel  (Wis.)  534. 

I   3.    Transfer    of    property    morts***' 
or  of  eqvlty  it  redemption. 

When  by  express  stipulations  the  legal  title 
and  right  of  possession  of  land  are  conveyed 
to  a  trustee  in  a  mortgage,  the  trustee  may, 
with  the  acquie!?cence  of  the  mortgagor,  without 
fraud,  convey  such  legal  title  and  right  of  pos- 
session to  the  mortgagee  in  consideration  of  a 
release  of  the  debt— Kirkendall  y.  Weatherley 
(Neb.)  757. 

{  4.    Payment   or   performance    of    eoa- 
ditlon,  release,   and   satisfaotlon. 

Where  an  agency  agreement  with  an  insur- 
ance company  was  executed  contemporaneous- 
ly with  a  mortgage  to  secure  advances  by  the 
company,  the  obligation  to  pay  the  mortgage 
not  being  absolute,  and  the  agent  having  rea- 
sonably exercised  his  right  to  resi^,  his  resig- 
nation held  to  have  discharged  him  from  the 
mortgage. — Security  Trust  &  Life  Ins.  Co.  v. 
Ellsworth    (Wis.)    125. 

In  a  suit  to  foreclose  a  mortgage,  evidence 
held  insufiicient  to  show  that  the  same  was 
paid.— Becker  v.  Blnemel  (Wis.)  534. 

S   6.    Foreolosnre  by  action. 

Under  Comp.  Laws  1897,  i  9725.  limiting  ac- 
tions to  foreclose  real  estate  mortgages,  a  pay- 
ment by  one  of  two  joint  mortgagors  or  by  tie 
principal  mortgagor  held  sufficient  to  toll  the 
statute.— Brown  ▼.  Hayes  (Mich.)  845. 

Though  by  stipulations  in  a  trust  deed  of 
land  the  legal  title  and  right  of  possession  may 
be  conveyed  to  the  trustee,  the  equity  of  re- 
demption cannot  t>e  extinguished  other  than  by 
judicial  foreclosure. — Kirkendall  v.  Weatherley 
(Neb.)  757. 

An  action  to  set  aside  a  voidable  foreclosure 
sale  held  brought  too  late. — Hlgbee  r.  Daeley  (K. 
D.)  818. 

*A  foreclosure  by  advertisement  in  the  name 
of  the  mortgagee  by  the  assignee,  whose  as- 
signment is  unrecorded,  is  voidable  only. — Hig- 
bee  v.  Daeley  (N.  D.)  318. 

*One  who  seeks  to  have  a  voidable  foreclosure 
sale  adjudged  void,  must  show  affirmatively  that 
he  assertM  his  rights  promptly  after  discover- 
ing the  facts.— Higbee  v.  Daeley  (N.  D.)  318. 

In  a  suit  to  foreclose  and  for  a  deficiency 
judgment  a  mandate  of  reversal  on  appeal 
held  not  to  entitle  complainant  to  a  personal 
judgment  against  those  individually  liable  for 
the  debt  the  mortgage  was  deposited  to  secure. 
—Marling  v.  Maynard  (Wis.)  537. 

*Under  Rev.  St.  1898,  {  8166,  where  com- 
plainant was  not  entitled  to  a  decree  of  fore- 


*  Point  annotated.    See  syllabus. 
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closure  aha  coald  not  obtain  a  personal  Jndg- 
ment  against  defendants  who  were  individually 
liable  for  the  debt  for  which  the  mortgage  was 
deposited  as  collateral. — Marling  v.  Maynard 
(Wis.)  537. 

f    6.   Redemptioa. 

*A  redemption  from  a  mortgage  sale  by  a 
junior  incumbrancer  operates  as  an  assignment 
of  the  rights  of  the  purchaser.  The  redemp- 
tioner  acquires  the  title  if  there  is  no  othenr  re- 
demption.—Franklin  v.  Janieaon-Wohler  (N.  D.) 
56. 

*A  redemption  from  a  foreclosure  sale  by  the 
mortgagor  cancels  the  sale. — Franklin  v.  Jame- 
son-Wohler  (N.  D.)  56. 

*Wbere  a  redemption  from  a  mortgage  sale 
was  in  fact  made  by  the  mortgagor,  who  owned 
the  land  sold,  and  the  certificate  of  redemption 
issued  to  the  ostensible  redemptioner.  by  whom  it 
was  assigned  to  a  third  person,  a  sheriff's  deed 
to  such  assignee  passes  no  title. — Franklin  v. 
Jameson-Wohler  (N.  D.)  5a 

EiTideBce  held  sufficient  to  show  that  a  mort- 
gage debt  had  been  discharged  after  sale  by  re- 
demption by  the  mortgagor. — Franklin  t.  Jame- 
son-Wohler (N.  D.)  56. 

Witen  both  the  redemptioner  and  the  debtor, 
through  motnal  ignorance  of  their  rights,  re- 
gard the  certificate  of  redemption  from  fore- 
closure as  an  evidence  of  the  debt,  the  posses- 
sion of  such  certificate  by  the  debtor  is  prima 
facie  evidence  that  ther  same  has  been  discharged. 
— Franklin  v.  Jameson-Wohler  (N.  D.)  56. 

MOTIONS. 

For  particular  purpotei  or  reUef. 

Change  of  venue  in  dril  actions,  see  "VeDue," 
i  1. 

Direction  of  verdict  In  civil  actions,  see  "Trial," 
i  6. 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  $  6. 

New  trial  in  civil  actions,  see  "New  Trial," 
8  3. 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  13. 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  S  2. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  {  S. 

Relating  to  pleadings,  see  "Pleading,"  {  5. 

Setting  aside  confirmation  of  Judicial  sale,  see 
"Judicial  Bales." 

Setting  aside  leave  to  bring  qno  warranto,  see 
"Quo  Warranto,"  |  2. 

StriUng  out  evidence,  see  "Trial,"  f  4. 

An  interlocutory  order  may  be  vacated  at  a 
subsequent  term  by  the  same  court  without 
compliance  with  Cobbey's  Ann.  St.  1903,  §  1612 
et  seq.,  relating  to  the  vacation  and  modification 
of  judgments  and  final  orders. — Godfrey  v.  Cun- 
ningham (Neb.)  705. 

MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School  Districts," 
g  1:    "Towns." 

Board  of  health,  see  "Health,"  {  1. 

Conclusiveness  of  judgment  on  issue  of  appoint- 
ment of  policeman,  see  "Judgment,"  g  1. 

Dedication  of  streets  and  alleys,  see  ''Dedica- 
tion," S  1. 

Exercise  of  power  of  eminent  domain,  see  "Em- 
inent Domiain,"  {  1. 

Injunctions  affecting,  see  "Injunction,"  $  2. 

Mandamus,  see  "Mandamus,     i  2. 

Municipal  courts,  see  "Courts,'    {  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 


Province  of  court  and  jury  la  general  in  action 
for  severance  of  territory  from  city,  see  "Tri- 
al," I  7. 

Regulation  of  occupations  and  privileges,  see 
"Licenses,"  {  1. 

Relevancy  of  evidence  in  action  for  injuries, 
see  "Elvidence,"  S  3. 

Ri^ht  to  review  prosecution  for  offenses  against 
city  ordinances,  see  "Criminal  Law,"  g  15. 

Special  or  local  laws,  see  "Statutes,"  {  2. 

Street  railroads,  see  "Street  Railroads." 

1    1.    Creation,       alteration,       exlatenoe, 
and  dlasolntton. 

In  a  proceeding  under  Code,  g  622,  to  sever 
certain  territory  from  a  city  held  proper  to  ex- 
clude evidence  to  show  how  the  terrltorv  in 
question  came  to  be  within  the  limits  of  the 
city. — Hanson  v.  City  of  Cresco  (Iowa)   1109. 

In  a  proceeding  under  Code,  {  622,  to  sever  a 
certain  territory  from  a  city,  held  proper  to 
exclude  evidence  that  the  property  was  taxed 
at  a  higher  valuation  on  account  of  being  within 
the  city  limits.  Section  616.— Hanson  v.  City  of 
Cresco  (Iowa)  1109. 

*The  existence  and  authority  of  a  municipal 
corporation  acting  under  color  of  law  cannot 
be  questioned  collaterally  by  private  suitors. — 
Ward  V.  Gradin  (N.  D.)  57. 

{  1^  OoTenmental    pollers    and    func- 
tions In  general. 

*A  municipality  cannot  exercise  a  power  not 
expressly  conferred  by  the  Legislature  or  neces- 
sarily implied  in  order  to  carry  out  powers  so 
conferred.— Burroughs  v.  City  of  Cherokee 
(Iowa)   876 

♦Under  Code  1873,  tit.  4,  c.  12,  an  incorpor-  , 
ated  town  held  not  entitled  to  require  as  a  con-  ' 
ditlon  precedent,  to  the  v.glidity  of  a  dedication 
of  an  addition  that  the  plat  be  approved  by 
resolution  of  the  town  council. — Burroughs  v. 
City  of  Cherokee  (Iowa)  876. 

I  S.    Prooeedlngs    of    oonnell    or    other 
KOTemlng  body. 

An  ordinance  requiring  saloons  to  pay  a  li- 
cense fee  held  not  one  for  a  tax,  required  to  re- 
ceive a  two-thirds  vote.— Kenaston  v.  Riker 
(Mich.)  278. 

An  ordinance  held  not  invalid  for  failure  of 
the  clerk  to  copy  it  correctly  into  the  record 
book.— Kenaston  v.  Riker  (Mich.)  278. 

S   3.    OAeers,  agents,  and  employis. 

Evidence  held  to  show  that  a  policeman  did 
not  acquiesce  in  his  illegal  removal. — Seifen  v. 
City  of  Racine  (Wis.)  72. 

Evidence  held  to  show  that,  during  the  illegal 
removal  of  a  policeman,  there  was  not  an  officer 
de  facto  receiving  the  emoluments  of  his  office. 
— Seifen  v.  City  of  Racine  (Wis.)  72. 

Evidence  held  to  show  that  a  policeman  was 
duly  appointed  when  he  entered  on  the  duties 
of  his  office. — Seifen  v.  City  of  Racine  (Wis.)  72. 

i  4.    Pnbllo  ImproTements. 

Laws  1901,  p.  120,  c.  95,  held  not  to  only  lim- 
it an  attempt  by  a  dty  of  the  fourth  class  to  ac- 
quire steam  or  water  power  as  a  special  un- 
dertaking distinct  from  a  general  proceeding  to 
construct  municipal  lighting  or  waterworks. — 
Smith  V.  City  of  Burlington  (Wla)  79. 

*Laws  1901,  p.  120,  c.  95,  g  2,  held  to  impose 
a  condition  of  a  two-thirds  vote  upon  the  ex- 
ercise by  a  city  of  the  fourth  class  of  the  right 
to  purchase  or  construct  steam  or  water  power 
for  municipal  lighting  plants  or  waterworks.— 
Smith  V.  City  of  Burlington  (Wis.)  79. 

t   6.    Police  poller  and  regnlatlons. 

*Under  Code,  g  6S0,  an  ordinance  of  an  in- 
corporated town  denouncing  assaults,  etc.,  keld 


*  Point  annotated.    See  syllabus. 
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On  proceedintri  nnder  Comp.  Laws,  g  11,964, 
for  review  In  tibe  Supreme  Court  of  exceptions 
before  sentence,  held  that  there  could  be  no  re- 
view on  the  merits.— People  v.  Smith  (Mich.) 
411. 

On  a  prosecution  for  the  violation  of  a  city 
ordinance,  the  practice  of  securing  by  way  of 
findings  a  number  of  special  verdicts  Is  unwar- 
ranted.—People  V.  Smith  (Mich.)  411. 

Comp.  Laws,  {  11,064,  providing  for  the  re- 
view in  the  Supreme  Court  of  exceptions  be- 
fore sentence  held  not  applicable  to  a  convic- 
tion for  a  violation  of  a  city  ordinance. — People 
V.  Smith  (Mich.)   411. 

EJrror  is  the  proper  remedy  to  review  a  jud(r- 
meut  of  the  circuit  court,  convicting  defendant 
of  a  violation  of  a  city  ordinance,  on  appeal 
from  a  conviction  before  a  justice. — People  v. 
Smith  (Mich.)  411. 

(1 6,  7.  TTae  mad  recnlatlon  of  pnblle  pla» 
«••,  property,  And  works. 

'Nonuser  of  property  dedicated  for  a  street 
for  not  less  than  the  statutory  period,  accom- 

Jianied  by  actual  and  notorious  possession  of  the 
and  by  em  individual  under  a  claim  of  right, 
held  sufficient  to  raise  a  presumption  of  aban- 
donment by  the  public. — Burroughs  v.  City  of 
Cherokee  (Iowa)  876. 

Loc.  Acts  1879,  p.  179.  No.  874,  U  10,  83, 
as  amended  (Loc.  Acts  1901,  p.  413,  No.  417), 
held  a  valid  exercise  of  legislative  power,  and  to 
authorize  the  commissioner  of  boulevards  of  the 
city  of  Detroit  to  set  aside  a  portion  of  the 
boulevard  as  a  speedway. — Scovel  v.  City  of 
Detroit  (Mich.)   20. 

In  an  action  for  iniories  by  being  ran  over 
by  a  team,  evidence  held  to  Justify  a  findina 
that  defendant  was  n^ligent  emd  that  plaintin 
was  not— Stallman  v.  Shea  (Minn.)  824. 

Use  of  a  highway  by  a  child  nearly  three 
years  old  as  a  playground  ^Id  not  to  deprive 
her  of  a  right  to  recover  for  injuries  resulting 
from  the  negligence  of  another  using  the  street 
for  bnildiiw  materials. — 0>mp^  v.  C.  H.  Starke 
Dredge  &  Dock  Co.  (Wis.)  650. 

That  defendant  used  a  street  in  front  of  cer- 
tain premises  for  the  deposit  of  building  ma- 
terials did  not  show  that  children  playing  in  the 
street  were  trespassers,  so  that  defendant  was 
not  l>ound  to  exercise  ordinary  care  not  to  in- 
jure them. — Compty  v.  0.  H.  Starke  Dredge  & 
Dock  Co.  (Wis.)  660. 

f  8.     Torts. 

A  gas  company,  excavating  a  trench  In  a 
street,  held  not  guilty  of  negligence  in  placing 
earth  in  the  street.— Stevens  t.  Citissens'  Gas 
&  Electric  Co.  (Iowa)  1090. 

*A  gas  company,  excavating  a  trench  In  a 
street,  held  not  negligent  in  permitting  a  pile  of 
earth  thrown  from  the  excavation  to  remain  on 
the  street  on  the  night  following  the  day  in 
which  the  work  was  done. — Stevens  V.  Citizens' 
Gas  &  Electric  Co.  (Iowa)  1090. 

*It  la  the  duty  of  a  public  service  corpora- 
tion to  guard  against  an  obstruction  left  by 
It  in  the  street  overnight,  and  a  failure  to 
perform  such  duty  Is  negligence. — Stevens  v. 
Citizens'  Gas  &  Electric  Co.  (Iowa)  1090. 

•In  an  action  for  injuries  received  by  falling 
on  defendant's  billboard  placed  across  a  side- 
walk pending  its  removal,  held,  that  the  ques- 
tion of  contributory  negligence  was  for  the 
jury.— Ryan  r.  Foster  (Iowa)  1108. 


tne  siaewaiK. — Kyan  v.  Doscer  iiowa;  iiuo. 

*A  pedestrian  held  entitled  to  assume  that  a 
sidewalk  was  reasonably  safe  for  travelj — Ryan 
V.  Foster  (Iowa)  1106. 

*A  pedestrian  Injured  in  consequence  of  a 
defective  sidewalk  held  guilty  of  contrlbotory 
negligence  as  a  matter  of  law. — Hodge  t.  (Sty 
of  St.  Louis  (Mich.)  252. 

*A  city  held  not  liable  at  oommon  law  for  a 
Gre  set  by  sparks  emitted  from  a  steam  rc^er 
used  in  repairing  a  street— Alberts  r.  Ci^  of 
Muskegon  (MichO  262. 

In  an  action  for  injuries  to  a  pedestrian,  wit- 
nesses held  competent,  though  they  yrere  not 
produced  as  witnesses  before  the  committee  oo 
claims  of  the  city  council.— Barker  t.  City  of 
Kalamazoo  (Mich.)  427. 

*In  an  action  for  injuries  to  a  pedestrian, 
certain  evidence  held  not  to  show  her  guilty  of 
contributoiT  negligence  as  a  matter  of  law.— 
Barker  v.  City  of  Kalamazoo  (Mich.)  427. 

*A  dty  held  liable  for  injuries  arising  from 
a  temporary  crossing  at  a  point  where  a  street 
was  being  improved.— Barker  v.  City  of  Kal- 
amazoo  (Mich.)   427. 

*A  city  held  not  negligent  in  permitting  a  de- 
pression of  1%  inches  in  the  center  of  a  10- 
foot  cement  sidewalk.- Bennett  v.  City  of  St 
Joseph  (Mich.)  604. 

Bvidence  held  sufficient  to  go  to  the  Jury  on 
the  question  of  a  pedestrian,  injured  by  a  de- 
fective sidewalk,  having  used  proper  care.— 
LewU  T.  City  of  Marshall  (Mich.)  663. 

•A  municipal  corporation  held  liable  for  dam- 
ages to  plaintiffs'  pronises  from  the  giving 
away  of  a  reservoir  without  proof  of  negli- 
gence on  its  part— Wiltse  v.  City  of  Red  Wing 
(MinnO  114. 

S  0.    Flsoal    auuuweii^snt,    pwbllo    dobt, 
seonritles,  Mid  taxatfoa. 

•In  a  suit  to  restrain  a  dty  from  contracting 
for  the  construction  of  an  electric  lighting  plant, 
a  restraining  order  construed  and  held  not  too 
broad  under  the  drcumstanoes. — Smith  r.  City 
of  Burlington  (Wis.)  79. 

MURDER. 

See  "Homldde."  U  1.  4. 

MUTUAL  AID  SOCIETIES. 

See  "Benefidal  Associations." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  f  & 

MUTUALITY. 

Of  mistake,  ground  for  reformation  of  instm- 
ment  see  "B«formati(»  of  Instruments,"  {  1. 

NAMES. 

Description  of  names  in  tax  deeds,  see  "Taxa- 
tion." (  8. 
Of  parties  to  deeds,  see  "Deeds,"  I  8. 

•The  names  in  notice  of  redemption  from  tax 
sale  and  in  the  affidavit  of  publication  thereof 
held  to  present  a  case  of  idem  aonana.— McCiaBh 
V.  Penrod  (Iowa)  180. 


•Point  aaaotated.    Be«  syllabus. 
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NATIONAL  BANKS. 

See  "Banks  and  Banking,"  i  8. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

i   1.    Blpariaa  and  littoral  rlcltts. 

The  common  •  law  relating  to  tne  rights  of 
riparian  owners  on  one  side  of  a  navigable 
stream  held  applicable  in  Nebraska.— Kinkead 
T.  Tnrgeon  (Neb.)  744. 

*Where  the  MiEsonri  river  suddenly  chan^ 
its  course  and  abandons  its  bed,  the  respective 
riparian  owners  are  entitled  to  the  possession 
and  ownership  of  the  soil  formerly  under  its 
waters  as  far  as  the  thread  of  the  stream. — 
Kinkead  v.  Turgeon  (Neb.)  744. 

Under  the  common  law,  a  riparian  owner  of 
lands  on  one  side  of  a  navigable  stream  above 
the  flow  of  the  tide  holds  to  the  thread  of  the 
stream,  subject  to  the  public  easement  of  navi- 
gation.—Kinkead  T.  Tnrgeon  (Neb.)  744. 

NECESSARIES. 

Liability  of  husband,  see  "Hnsband  and  Wife," 
8  1. 

Liability  of  wife's  separate  estate,  see  "Hns- 
band and  Wife,"  t  2. 

NE  EXEAT. 

*Rev.  St  1898,  {  2784,  relating  to  the  issuance 
of  the  writ  of  ne  exeat,  when  considered  in 
connection  with  section  2785,  held  not  to  change 
the  common-law  rule  that  the  writ  can  only  be 
issued  against  a  debtor  who  is  a  party  to  the 
•nit— Davidor  r.  Rosenberg  (Wis.)  9^. 

♦Under  Rev.  St.  1898.  (  2786,  relating  to  the 
writ  of  ne  exeat,  a  defendant  in  a  suit  for  an 
acconnting  held  not  entitled  to  the  writ  against 
plaintiff. — Davidor  v.  Rossenberg  (Wis.)  925. 

Rev.  St.  1898,  {t  2784r-2786,  relaUng  to  the 
granting  of  the  writ  of  ne  exeat  held  to  recog- 
nize the  common-law  writ  and  to  merely  regu- 
late the  practice  without  cnlarginfr  its  scope.— 
Davidor  v.  Rosenberg   (Wis.)   925. 

NEGLIGENCE 

Applicability  of  instructions  to  case  in  action 
for,  see  ''Trial,"  {  10. 

Causing  death,  see     Death,"  {  1. 

Interrogatories  to  jury  in  action  fqr,  see  "Trial," 
§  13. 

Regnests  for  Instructions  in  action  for,  see  "Tri- 
al," I  11. 

Requisites  and  sufficiency  of  instructions  in 
action  for,  see  "Trial,"  §  9. 

By  particular  classes  of  persons. 

See  "Carriers,"  §§  2.  S;  "Executors  and  Ad- 
ministrators," §  3 ;  "Municipal  CJorporations," 
f  8;  '^Railroads,"  §§  2-f;  "Street  Rail- 
roads," 8  1. 

Employers,  see  "Master  and  Servant,"  {§  3-12. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  {  1. 

Condition  or  use  of  particular  species  of  prop- 
erty, toorki,  machinery,  or  other  inetru- 
inentalitiee. 
See  "Electricity" ;   "Railroads,"  «  2-7 ;  "Street 

Railroads,"  I  1. 
Demised  premises,  see  "Landlord  and  Tenant," 


ContribvtoTf  negligenot. 

Of  owner  of  animals  injured  by  operation  of 
railroad,  see  "Railroads,"  §  6. 

Of  passenger,  see  "Carriers,"  |  8. 

Of  person  injured  by  defect  in  street,  see  "Mu- 
nicipal Corporations,"  |  8. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads."  %i  2-t 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  i  1. 

Of  servant,  see  "Master  and  Servant,"  SI  0, 
11-14. 

Owner  of  goods  injured  in  carriage,  see  "Car- 
riers." {  2. 


ooBstf Latins 


{   1.    Aets     or     omlasloita 
nesUgorioe. 

'Contractor  negligent  in  construction  of  cer- 
tain work  held  liable  for  injuries  to  an  employe 
of  a  subcontractor,  caused  by  the  defective  con- 
struction.— Steele  v.  Grahl-Peterson  Co.  (Iowa) 
882. 

*A  child,  injured  by  an  apparatus  placed  in 
a  public  highway  held  not  a  trespasser. — 
O'Leary  v.  Michigan  State  Telephone  Co. 
(Mich.)  434. 

*After  discovering  a  flre  on  his  premises  for 
the  kindlin|[  of  which  be  is  not  responsible,  the 
landowner  is  not  bound  to  exercise  more  than 
ordinary  care  to  prevent  it  from  spreading. — 
Baird  v.  Chambers  (N.  D.)  61. 

I   2.    Oontrtbatorjr  aegllBeaeo. 

*In  on  action  against  a  street  railroad  for  the 
death  of  a  member  of  a  municipal  fire  de]^rt- 
ment,  who  was  riding  on  a  hose  wagon,  m  a 
collision  between  the  wagon  and  the  car,  the 
negligence  of  the  driver  of  the  wagon  was  not 
imputable  to  decedent— McBride  v.  Des  Moines 
Ry.  Co.  (Iowa)  618. 

*Employ6  of  subcontractor  held  entitled  to  as- 
sume that  principal  contractor,  by  whom  floor 
on  which  employfi  was  walking  was  construct- 
ed, had  done  his  duty  in  providing  reasonably 
safe  supports  therefor. — Steele  v.  Grahl-Peter- 
son Co.  (Iowa)  882. 

*Where  a  person  employs  a  team  with  a 
driver,  the  negligence  of  the  driver  at  a  rail- 
way track  is  not  imputable  to  the  passenger. — 
Cotton  V.  Willmar  k  S.  F.  Ry.  Cx>.  (Minn.) 
835. 

•Where  a  livery  team  with  driver  is  employed, 
unless  the  danger  at  a  railroad  crossing  is 
obvious  to  the  passenger,  the  latter  may  rely 
on  the  assumption  that  the  driver  will  exercise 
proper  care,  unless  he  knows  that  he  is  in- 
competent, or  sees  that  he  is  not  aware  of  the 
danger.— Cotton  v.  Willmar  &  S.  F.  Ry.  Co. 
(Minn.)  835. 

*One  injured  by  reason  of  a  defective  bridge 
while  in  a  private  vehicle  may  recover  from  a 
county,  notwithstanding  the  negligence  of  the 
driver;  the  injured  party  being  free  from  neg- 
llgence.— Loso  v.  Lancaster  Ck>unty  (Neb.)  752. 

*The  doctrine  of  imputed  negligence  does  not 
apply  to  one  injured  by  riding  in  a  private 
vehicle,  where  no  privity  exists  between  the  in- 
jured person  and  the  owner  or  driver  of  the 
vehicle.— Loso  v.  Lancaster  County  (Neb.)  752. 

*In  an  action  for  injuries  to  a  child,  his 
mother  held  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law. — Gompty  v.  C.  H. 
Starke  Dredge  &  Dock  Co.  (Wis.)  650. 

8   3.    Actions. 

In  an  action  for  injuries  by  an  employe  of 
subcontractor,  burden  of  proof  of  allegations  in 
answer  as   to  assumption  of  risk  hM  to  be 
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In  an  action  against  a  contractor  for  injuries 
to  an  employs  of  a  subcontractor,  evidence  ex- 
amined, and  hetd  to  sustain  a  finding  by  Jury 
that  defendant  was  negligent. — Steele  v.  Orahl- 
Peterson  Co.   (Iowa)  882. 

*In  an  action  against  a  contractor  tor  injnrieB 
to  an  employs  of  a  subcontractor,  evidence  ex- 
amined, and  keld  to  warrant  sobmiSBion  of  qnee- 
tion  of  contributory  negligence  to  Jury.— Steele 
T.  Grahl-Peterson  Co.  (Iowa)  882. 

'Whether,  in  an  action  for  an  injury  received 
by  a  child  by  coming  in  contact  with  an  ap- 
paratus left  In  the  public  highway,  the  em- 
ployes of  the  owner  of  the  apparatus  were  negli- 
Sent,  held  for  the  jury. — O'Leary  y.  Michigan 
Itate  Telephone  Co.    (Mich.)  434. 

•Whether  a  child,  7  years  of  age  injured  by 
coming  in  contact  with  an  apparatus  placed  in 
a  public  highway,  was  guiltv  of  contributory 
negligence,  held  for  the  jury.— O'Leary  t. 
Michigan  State  Telephone  Co.  (Mich.)  434. 

*An  instruction  on  contributory  negligence 
htid  not  erroneous. — Sorensen  t.  J.  I.  Case 
Threshing  Mach.  Co.  (Wis.)  84. 

*An  instruction  defining  proximate  cause  heU 
not  open  to  a  particular  objection.— Roedler  t. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  88. 

*An  instruction  defining  ordinary  care  held  not 
erroneous  for  the  use  of  a  certain  word.— Roed- 
ler V.  Chicago,  M.  Sc  Bt  P.  Ry.  Co.  (Wis.)  8& 

In  an  action  for  injuries  to  a  child,  evidence 
held  to  establish  negligence  on  defendant's  part. 
— Compty  V.  C.  H.  Starke  Dredge  &  Dock  Go. 

(Wis.)  650. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial  In  civil  actions,  see  "New 
Trial,"  i  2. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitation 
of  Actions,"  S  3. 

NEWSPAPERS. 

Libelous  publication,  see  "Libel  and  Slander," 
K  1.  3-S. 

Publication  of  notice  of  execution  sale,  see  "Ex- 
ecution," {  1. 

NEW  TRIAL 

Costs,  see  "Costs,"  i  B. 

In  criminal  prosecutions,  see  "Criminal  Law," 

8  13. 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  S  7;    "Criminal  Law," 

Opening  or  vacating  judgment,  see  "Judgment," 

Remand  by  appellate  court  for  new  trial,  see 
"Appeal  and  Error,"  J  27. 

Review  of  discretion  of  court  as  to,  see  "Ap- 
peal and  Error,"  {  17. 

I  1.     Katnre  Mad  soope  of  remedy. 

The  fact  that,  after  an  assignee  of  stock 
had  obtained  judgment  for  its  conversion  by 
the  corporation,  he  voted  it,  could  not  have 
been  shown  on  the  original  trial  and  was 
therefore,   no  ground   for   a   ncm-   trial,    under 


{   2.    Oroniida. 

Misconduct  of  jurors  held  not  established.— 
Austin  V.  Smith  &  HoUiday  (Iowa)  289. 

*Perjury  or  false   swearing  is  not   in  itself 

sufficient  fraud   to   justify    the  granting  of  a 

new   trial.— Dooley   v.   Gladiator  ConaoL  Gold 
Mines  &  Milling  Go.   (Iowa)  864. 

A  new  trial  will  not  ordinarily  be  granted  to 
enable  a  party  to  avail  himself  of  contradictory 
statements  of  a  witness  of  an  impeaching  char- 
acter.— Northrup  v.  Hayward  (Minn.)   241. 

In  an  action  to  recover  for  services  rendered 
held  that  the  preponderance  of  the  evidence  if 
not  manifesdy  in  favor  of  verdict  for  plaintiff, 
so  as  to  render  a  grant  of  new  trial  erroneous. 
—Dart  V.  Russell  (Minn.)  702. 

*Newly  discovered  cumulative  evidence  may 
be  ground  for  a  new  trial  if  the  drcumstmnces 
render  it  highly  probable  that  it  would  change 
the  result — St.  Paul  Harvester  Co.  v.  Faulhaber 
(Neb.)  762. 

Where  a  defect  in  a  tax  deed  was  pointed  ont 
at  the  trial,  hut  the  party  offering  it  neglected 
to  offer  other  evidence  of  his  alleged  right  as  a 
tax-sale  purchaser,  he  cannot  have  a  new  trial 
to  supply  the  absence  of  proof.— State  Etnance 
Co.  V.  Beck  (N.  D.)  357, 

{   3.    Preoeedlmc*  to  proevrc  new  tslaL 

Testimony  given  by  an  assignee  of  stocit 
in  an  action  for  its  conversion  by  the  corpora- 
tion, held  not  to  be  contradicted  by  testimony 
given  afterwards  by  him  before  a  grand  jury, 
nor  to  negative  his  testimony  as  to  the  value 
of  the  stock  at  the  time  of  its  conversion. — 
Dooley  T.  Gladiator  Consol.  Gold  Mines  A 
Milling   Ck>.    (Iowa)    864. 

In  memorandum,  granting  a  new  trial,  keM 
that  it  sufficiently  appears  that  the  new  trial 
was  granted  on  the  ground  that  the  verdict  was 
not  justified  by  the  evidence. — Dart  v.  Russell 
(Minn.)  702. 

I  4.     Statutory  new  trl«l  •■  of  rlglit. 

Rev.  Laws  1905,  {  4430,  providing  for  a  sec- 
ond trial  in  actions  to  recover  real  estate,  does 
not  apply  to  an  action  under  section  4454  to 
establish  a  boundary  line.— Tiemey  t.  Gonda<- 
eau  (Minn.)  821. 

NOMINAL  DAMAGES. 

For  trespass,  see  "Trespass,"  |  1. 

NOMINATION. 

For  office,  see  "Elections,"  |  1. 

NONRESIDENCE. 

Affecting  exemptions,  see  "Bzemptions,"  |  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit." 
On  trial,  see  "Trial,"  {  6. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Application  of  doctrine  of  idem  sonans  to  narnxsi 

in  notice,  see  "Names." 
Before  action,  see  "Limitation  of  Actions."  (  2. 
To  quit,  see  "Landlord  and  Tenant,"  |  3. 


*  Point  annotated.    Bee  syllabiu. 


Of  particular  faeti,  aeti,  or  proceeding*  not 
judicial. 
Defect*  in  goods  sold,  aee  "Sales,"  g  6. 
Discharge  from  employment,   see  "Master  and 

Servant,"  I  1. 
Dismissal  of  teacher,  see  "Schools  and  School 

Districts,"  I  1. 
Dissolution  of  corporation,  aee  "Corporations," 

8  7. 
Expiration   of   redemption  from   tax   sale,   aee 

"Taxation,"  {  7. 
Ldst  of  witnesses  in  criminal  prosecution,  see 

"Criminal  Law,"  S  4. 
Loss  insured  against,  see  "Insurance,"  |  4. 
Tax  sale,  see  '•Taxation,"  §  6. 
Termination  of  option  to  purchase  realty,  see 

"Vendor  and  Purchaser,"  S  !• 
Withdrawal    from   gratuitous  subscription,   see 

"Subscription*" 

Of  particular  judicial  proceedingi. 

Appeal,  see  "Appeal  and  Error,"  g  9. 

Appeal  from  iustices  of  the  peace,  see  "Justices 
of  the  Peace,"  g  3. 

Application  for  quo  warranto,  see  "Quo  War- 
ranto," i  2. 

Drainage  proceedings,  see  "Drains."  {  1. 

Sale  on  execution,  see  "Eixecution,"  g  1. 

NUISANCE. 

Costs  on  appeal  in  action  to  enjoin  liqnor  nui- 
sance, see  "Costs,"  (  5. 

Pollution  of  stream,  see  "Waters  and  Water 
Courses,"  g  1. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," g  4. 

i    1.    PriTate   nnlsanoas. 

*The  Legislature  in  authorizing  towns  to  pro- 
vide burial  places  for  the  dead  did  not  contem- 
plate that  they  would  be  so  located  as  to  be 
nnisances. — Payne  t.  Town  of  Wayland  (Iowa) 
203. 

•Code,  g  CTT.  held  not  to  anthorijie  towns  to 
maintain  nuisi.i'.ces  resulting  from  the  establish- 
ment of  cemeteries. — Payne  v.  Town  of  Way- 
land  (Iowa)  203. 

Equity  will  enjoin  the  use  of  land  for  a  cem- 
etery constituting  a  nuisance. — Payne  ▼.  Town 
of  Wayland  (Iowa)  203. 

A  purchaser  of  land  near  an  existing  cemetery 
though  aware  that  the  same  is  a  nuisance  is 
not  bound  to  submit  to  the  nuisance  created 
by  its  enlargement.— Payne  v.  Town  of  Wayland 
(Iowa)  203. 

It  will  not  be  presumed  that  one  purchasing 
land  near  an  existing  cemetery  knew  that  it 
was  a  nuisance  in  fact  so  as  to  prevent  him 
from  maintaining  a  suit  to  abate  the  same. — 
Payne  v.  Town  of  Wayland  (Iowa)  203. 

EiVidence  held  to  support  a  finding  that  the 
use  of  certain  land  for  a  cemetery  constituted 
a  nuisance  warranting  an  injunction. — Payne  v. 
Town  of  Wayland  (Iowa)  203. 

*To  warrant  enjoining  the  use  of  land  for  a 
cemetery  as  a  nuisance,  the  evidence  must 
establish  the  nuisance  beyond  question. — ^Payne 
V.  Town  of  Wayland  (Iowa)  203. 

NUNC  PRO  TUNC. 

Ebtry  of  Judgment  in  divorce  suits,  see  "Di- 
vorce." g  2. 

Order  for  correction  of  sentence,  see  "Criminal 
Law,"  i  14, 


tion,  see  "Criminal  Law,"  g  7. 
To  assessment  of  taxes,  see  "Taxation,"  g  3. 
To  information  in  preliminary  proceedings  for 

examination  of  accused,  see  "Criminal  Law," 

g  2. 
To  jurisdiction  of  Justice,  see  "Justices  of  the 

Peace,"  g  1. 
To  rulings  at  trial,  see  "Trial,"  g  4. 
To  tax  sale,  see  "Taxation,"  g  8. 

OBSTRUCTIONS. 

In  streets,  see  "Municipal  Corporations,"  g  8. 
Of  easements,  see  "Easements,^*  g  2. 


Of  realty  as  notice  affecting  bona  fide  purdbaser, 
•Vet  ■  - 


OCCUPATION. 

otice  affecting  bona  : 
see  "Vendor  and  Purchaser,"  g  4. 

OFFER. 

Of  proof,  see  "Trial,"  g  4. 

Proposals  for  contract,  see  "Ontracts,"  i  1. 

OFFICERS. 

Admissions  by  corporate  officer,  see  "Evidence," 

g  5. 
Injunctions  affecting,  see  "Injunction,"  i  2. 
Mandamus,  see  "Mandamus,"  g  2. 
Quo  warranto,  see  "Quo  Warranto." 

Particular  olaatet  of  officer*. 

See  "District  and  Prosecuting  Attorneys" ;  "Jus- 
tices of  the  Peace" ;  ''Sheriffs  and  Con- 
stables." 

Bank  officers,  see  "Banks  and  Banking,"  g  2. 

Ollectors  of  taxes,  see  "Taxation,"  g  S. 

Corporate  oflScers,  see  "Corporations,"  gg  4,  5. 

County  officers,  see  "Counties,"  S  2. 

Municipal  officers,  see  "Municipal  (Corporations," 
«  3. 

Of  mutual  benefit  insurance  associations,  see 
"Insurance,"  g  a 

Town  officers,  see  "Towns."  S  1. 

Trustees  of  religious  societies,  see  "Religious 
Societies." 


i  1. 


qnslliloatioik,      and 


Appointment, 
tenure. 

•In  proceedines  under  Rev.  CV>de  1905.  J 
9646,  or  Rev.  Code  1899,  g  7838,  for  the  removal 
of  public  officials,  it  is  proper  to  object  to  the 
accusation  on  any  ground  one  might  assign  by 
way  of  demurrer,  and  if  objections  are  overrul- 
ed an  answer^nust  be  filed  and  trial  had. — State 
V.  Richardson  (N.  D.)    1026. 

•Accusations  for  removal  from  office  for  mal- 
feasance must  be  presented  by  a  grand  jury. — 
State  V.  Richardson  (N.  D.)   1026. 

OMITTED  PROPERTY. 

Assessment  for  taxation,  see  "Taxation,"  g  5. 

OPEN  AND  CLOSE. 

See  "Trial,"  g  8. 

OPENING. 

Default  Judgment,  see  "Judgment,"  8  2, 
Judgment,  see  "Judgment,"  g  5. 


•Point  annotated.    See  syllabna. 
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OPINION  tVIUtNC^ 

In  dvO  actions,  we«  "Eridence,"  i  10. 
In  criminal  prosecntions,  see  "Cnminal  Law," 
18. 

OPTIONS. 

3V>  pnrchase  realty,  m*  "Vendor  and  ParduuKr," 

ORDERS. 

For  goods,  see  "Sales,"  i  1. 
Of  fence  viewers,  see  "Fences." 
Review  of  appealable  orders,  see  "Appeal  and 
"Efcror." 

Order*  of  court. 
See  "Motions." 

Apiwintment  of  referee,  see  "Reference,"  {  1. 
DeBicnatine  time  and  place  of  holding  court,  see 

"Courts,*  {  1. 
Discharging  administrator,  see  "Executors  and 

Administrators,"  {  7. 
On  accounting  by  executor  or  administrator,  see 

"Elxecntors  and  Administrators,"  |  7. 

ORDINANCES. 

See  "Mnnidpal  Cioriporations,"  {  2. 
Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' I  5. 
Regulation  of  operation  of  street  railroad,  see 
^%treet  Railroads,"  {  1. 
Regulation  of  privilege  licenses,  aee  "Ucenses," 

Right  to  review  prosecution  for  offenses  against, 
see  "Criminal  Law,"  f  15. 

PARENT  AND  CHILD. 

See  "Infants";    "Guardian  and  Ward." 

Care  required  as  to  children  in  general,  see 
"Negligence,"  fS  1,  3. 

Children  as  employes,  see  "Master  and  Serv- 
ant," I  a 

Death  of  child  caused  by  operation  of  rail- 
road, see  "Railroads,"  §§  2,  3,  5. 

Disinheritance  of  children,  see  "Wills,"  §  1. 

Elements  of  damages  for  injuries  to  child,  see 
"Damages,"  {  1. 

Fraudulent  conveyance  by  parent,  see  "Fraud- 
ulent Conveyances,"  §  1. 

Gifts  between,  see  "OifU,"  f  1, 


Imputed  negligence  of  parent  affecting  right 
of  recovery  for  injuries  to  child,  see  "Neg^ 
ligence,"  {  2. 


Injuries  to  child  playing  in  street,  see  "Munic- 
ipal Corporations,"  §g  6,  7. 

Joint  occupancy  as  to  notice  .td  father's  gran- 
tees of  son's  interest,  see  "Vendor  and  For- 
chaser,"  {  4. 

Presumptions  relating  to  deed,  to  grantee  hav- 
ing same  name  as  both  father  and  son,  see 
"Deeds,"  S  3. 

Specific  performance  of  contract  with  parent, 
see  "Specific  Performance,"  {  3. 

It  requires  less  positive  evidence  to  establish 
a  delivery  of  a  gift  from  a  father  to  his  children 
than  it  does  between  other  persons. — Jenning 
V.  Rohde  (Minn.)  597. 

*In  the  absence  of  fraud  or  undue  influence, 
a  voluntary  payment  of  money  by  a  parent  to 
his  children  will  be  presumed  to  be  a  gift. — 
Jennii^  v.  Rohde  (Minn.)  597. 

PAROL  EVIDENCE. 

In  dvU  actions,  see  "Evidence,"  S  9. 


rAKriUULAKS,  BILL  W, 

See  "Pleading,"  |  6. 

PARTIES. 

Admissions  as  evidence,  aee  "Evidence,"  I  5. 
Rights  and  liabilitiea  as  to  costs,  see  "Costs," 
H2.S. 

ill  partUmlar  aetUtnt  or  prooeedinffa. 

See  "Contribution";  "Quo  Warranto,"  J|  1,  2; 
"Specific  Performance,"  {  3. 

For  appointment  of  guardian  for  insane  per- 
son, see  "Insane  Persons,"  {  1. 

For  revocation  of  physidaa's  license,  see  "Phy- 
sicians and  Surgeons." 

To  restrain  collection  of  oonnty  tax,  see  "Coun- 
ties," I  3. 

Jitdgment  and  reiiof  at  to  partie*^  and  p»rtie$ 
aifeoted  by  judgmenti  or  proeeedtngi  tKereon. 


Persons    concluded    by    judgment, 
ment,"  {  9. 


"Judg. 


Bevieto  at  to  partiet,  and  partiet  to  proceedingt 

in  appellate  oowrtt. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  S  9. 

To  conveyance*,  oontraett,  or  otiter  frontocNon*. 
See  "Bills  and  Notes,"  {  2;    "Contracts."  t  1. 
Joint  interests,  see  "Joint  Adventures." 

t  1.   Plaintiffs. 

*The  members  of  an  unincorporated  associa- 
tion held  not  able  to  sue  for  other  meml>er9 
thereof,  under  Code,  S  8459.— Westbrooit  t. 
Griffin  (Iowa)  606. 

PARTITION. 

Presumptlona  on  appeal,  see  "Apiteal  and  &■ 
ror,"  I  16. 

}    1.    Aetions  for  partltioii. 

*In  a  suit  for  partition  an  attorney's  fee  fceM 
properly  aUowed  plaintiff. — Smith  v.  Smith 
(Iowa)  194. 

In  a  suit  by  a  widow  and  aOmlnlstratiix  for 
partition  of  the  husband's  lands,  the  fact  that 
the  estate  had  not  been  fully  settled  held  no 
defense.— Smith  v.  Smith  (Iowa)  194. 

In  a  suit  by  a  widow  and  administratrix 
for  partition  in  which  the  husband's  heirs  de- 
manded an  accounting  of  rents  and  profits,  held 
proper  to  relegate  the  accounting  to  the  set- 
tlements of  the  accounts  of  plaintiff  as  admin- 
istratrix [Code,  {  3333].— Smith  v.  Smith  (Iowa) 
1»4. 

A  motion  to  set  aside  an  order  of  con- 
firmation of  sale  in  partition  for  irregularitiefl, 
as  provided  by  Cobbey's  Ann.  St  1908,  {  1612, 
held  suffident. — Godfrey  v.  Cunningham  (Neb.) 
765. 

After  the  filing  of  a  stipulation  that  an  or- 
der of  sale  in  partition  and  all  proceedings  there- 
under be  vacated,  a  confirmation  of  such  sale 
without  a  disposition  of  the  stipulation  held  to 
authorise  setting  aside  confirmation  under  Cob- 
bey's Ann.  St  19(B,  t  161Z— Godfrey  t.  Cun- 
ningham (Neb.)  766. 

PARTNERSHIP. 

See  "Aasodations" ;    "Joint  Adventures." 

{    1.    Bislits  aad  UabllltlM  as  to  tUrA 
persons. 

Money  received  by  a  township  clerk,  who 
was  also  a  member  of  a  firm  Aeki  not  a  proper 


*  Point  annotated.    See  syllabns. 
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claim  against  th«  firm  as  against  Ann  erediton. 
— Van  Zuuk  v.  Pothoven  (Iowa)  288. 

*A  settlement  by  a  partner  for  services  ren- 
dered the  firm  by  a  third  person  held  binding 
on  the  copartner.— Webber  v.  Webber  (Mich.)  X. 

I    }S.    SlaaolntloB,     aettlemeiit,     ftad     ao> 
oonatiBS. 

A  certain  item  held  a  proper  charge  against 
the  estate  of  a  partner  on  an  accounting. — 
Webber  t.  Webber  (Mich.)  50. 

*Where  partners  have  agreed  on  a  settlement, 
or  where  the  court  finding:  the  facts  has  before 
it  all  the  evidence  pertaining  to  the  accounts,  an 
accounting  on  dissolution  is  unnecessary.— Reia 
▼.  Reis  (Minn.)  997. 

*In  connection  with  proceeding  to  dissolve  a 
partnership,  each  partner  is  entitled  to  an  ac- 
counting.—Reis  V.  Reis  (Minn.)  997. 

That,  under  the  particular  circumstances,  it 
may  be  difficult  to  make  a  true  accounting  on 
dissolution  of  a  partnership,  or  that  the  only 
statement  possible  will  be  an  approximation  to 
correctness,  is  no  reason  for  refusing  an  ac- 
counting.— Reis  r.  Beis  (Minn.)  997. 

PART  PAYMENT. 

Within  statute  of  limitations,  sea  "Limitation 
of  Actlona,"  |  8. 

PASSENGERS. 

Bee  "Carriers,"  i  8. 

PATENTS. 

I   1.   Title,  eonToyaaoes,  and  oontmeta. 

That  a  corporation  was  organized  with  the  ac- 
qniescence  of  all  the  parties  to  acquire  the 
Tvhole  interest  in  a  certain  patent,  and  to  which 
plaintiff  and  defendants  assigned  their  respec- 
tive interests,  held  not  to  terminate  defendants' 
liability  under  a  contract  whereunder  plaintiff 
acquired  an  interest  in  the  patent. — Myrick  t. 
Fnrcell  (Minn.)  995. 

Where  defendants  agreed  that  six  notes  given 
them  by  plaintiff  for  an  interest  in  a  certain 
patent  should  be  paid  out  of  the  profits  a  joint 
recovery  against  them  for  breach  of  the  con- 
tract was  proper  though  two  of  the  notes  were 
payable  to  each  of  the  three  defendants. — My- 
rick ▼.  FnrceU  (Minn.)  995. 

PAUPERS. 

I   I.    Duty  of  relief  in  general. 

*The  phrase  "supported  as  a  pauper"  involves 
not  only  the  idea  that  aid  shall  have  been  given 
by  a  town  but  that  the  aid  $hall  have  been 
received  by  the  supposed  pauper. — Sheboygan 
County  V.  Town  of  Sheboygan  Falls  (Wis.) 
1030. 

*One  living  in  the  family  of  a  pauper  aided 
by  a  town,  who  pays  his  board  in  money  or  in 
services,  held  not  a  pauper  receiving  aid. — 
Sheboygan  County  v.  Town  of  Sheboygan  Falls 
(Wis.)  1030. 

I   2.    Support,  servloea,  and  ezpenses. 

♦Whether  a  woman  who  lived  with  her  daugh- 
ter-in-law, who  received  aid  as  a  pauper,  re- 
ceived as  a  pauper  a  part  of  the  aid  furnished 
by  the  town  held  for  the  jury. — Sheboygan 
(Jounty  T.  Town  of   Sheboygan  Falls   (Wis.) 

losa 


PAYMENT. 

See  *X!ompromi8e  and  Settlement";   "Tender." 
Authority  of  agent  as  to  receiving,  see  "Prin- 

cii>al  and  Agent,"  f  S. 
By  garnishee,  see  "Garnishment,"  |  6. 
Part  payment  within  statute  of  limitatlona,  see 

"Limitation  of  Actions,"  (  3. 
Subrogation  on  payment,  see  "Subrogation." 

Of  partioular  olaue*  of  oiligation*  or  UaliilHiei. 

See  "Judgment,"  i  12;    "Mortgages,"  i  4. 

Bill  of  exchange  or  promissory  note,  see  "Bills 
and  Notes,"  (  6. 

Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  I  6. 

Compensation  for  property  tsiken  (or  public 
use,  see  "Eminent  Domain,"  |  1. 

Price  of  land  sold,  sea  "Vendor  and  Paidiaaer." 
§3. 

Taxes,  see  "Taxation,"  {  4. 

Under  lease  of  school  lands,  see  "Public  Lands," 
i  ^. 

{    1.    Beqvialtos  and  snlBclonoy. 

A  debtor  transmitting  a  draft  to  a  bank  au- 
thorized to  collect  the  debt  held  to  have  paid  the 
debt. — QriflSn  v.  Erskine  (Iowa)  18. 

'Intention  held  to  govern  in  determining  the 
effect  of  iMiyment  with  notes,  checks,  or  drafts. 
-Dllle  v.   White   aowa)   909. 

t   2.    Reoorery  of  payments. 

*Mere  threat  to  foreclose  lien  unless  amount 
claimed  was  paid  held  not  duress  so  as  to 
render  payment  made  involuntai?.— Paulson  ▼. 
Barger  (Iowa)  1081. 

PEACL 

Breach  of  public  peace,  see  "Breach  of  the 
Peace." 

PEDDLERS. 

See  "Hawkers  and  Peddlers." 

PENALTIES. 

Repeal  of  statute  relating  to,  see  "Statutes," 

I  5. 
Under  contracts,  see  "Damages,"   {   2. 

PEREMPTORY  CHALLENGES. 

To  jury,  see  "Jury,"  <  2. 

PERJURY. 

At    trial    ground    for    opening    Judgment,    see 

"Judgment,"  {  ft. 
Oround  for  new  trial,  see  "New  Trial,"  J  2, 

PERPETUITIES. 

A  trust  of  real  property  created  by  a  will 
held  not  objectionable  as  violating  the  rule 
against  perpetuities,  prescribed  by  Comp.  Laws 
1897,  {  8797.— Foster  v.  Stevens  (MicL)  265. 

PERSONAL  INJURIES. 

Caused  by  animals,  see  "Animals." 

Particular  causeg  or  mean*  of  tnjury. 

See  "Assault  and  Battery,"  {  1 ;    "Negligence." 

Defect  or  obstruction  in  street,  see  "Municipal 
Corporations,"  {  8. 

Negligent  or  ille{^  use  of  streets,  see  "Munici- 
pal Corporations,"  §§  6,   7. 

Operation  of  street  railroads,  see  "Street  Rail- 
roads," {  1. 


*Poljat  aaaotated.    See  syllabva. 
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tions."  I  8. 
Traveler    on    highway    crossing    railroad,    see 
"Bailroads,"  S  4. 

Remediet. 
Admissions  sb  evidence,  see  "Evidence,"  |  6. 
Applicability  of  instructions  to  case,  see  "Trial," 

I  10. 
Elements  of  damages,  see  "Damages,"  {  1. 
Evidence  of  and   assessment  of   damages,   see 

"Damages,"  |  5. 
Excessive  damages,  see  "Damages,"  (4. 
Harmless  error,   see   "Appeal  and  Error,"   SS 

21-23. 
Positive  and  negative  evidence  In  action  for,  see 

"Evidence,"  f  12, 
Relevancy  of  evidence  in  action  for,  see  "Evi- 
dence," I  3. 
Remittitur  of  part  of  recovery,  see  "Damages," 

i  S. 
Requests  for  instructions,  see  "Trial,"  {  11. 
Requests   and   sufficiency    of   instructions,    seo 

"Trial,"  S  9. 

PERSONAL  PROPERTY. 

Sm  "Property." 

PETITION. 

For  nomination   of   candidates   for  office,   see 

"Elections,"  i  1. 
For    purchase    of    machinery    by    town,    see 

Towns,"  i  2. 
For  writ  of  certiorari,  see  "Certiorari,"  S  2. 
In  probate  proceedings,  see  "Wills,"  |  4. 

PHONOGRAPHS.       . 

Documentary  evidence,  see  "Evidence,"  {  8. 

PHYSICIANS  AND  SURGEONS. 

Applicability  of  instructions  to  pleadings  and 

evidence  in  action  for  malpractice,  see  "Trial," 

{  10. 
Application  of  limitations  to   proceedings   for 

revocation  of  physician's  license,  see    1<imi- 

tation  of  Actions,''  g  1. 
Bar  of  action  on  counterclaim  for  malpractice 

by  judgment  in  former  action,  see  "Judgment," 

{  8. 
Interrogatories  to  Jury  in  action  for  malpractice, 

see  "ftial,"  S  13. 
Judicial    notice    in   prosecution   for   practidng 

medicine  without  a  certificate,  see  "Criminal 

Law,"  S  3. 
Laws  relating  to  revocation  of  license  of  as  ex 

post   facto   laws,   see   "Constitutional  Law," 

I   3. 
Opinion  evidence,  see  "Evidence,"  8  10. 
Privileged  communications,  see    Witnesses,"  {  1. 

*In  an  action  against  a  physician  for  mal- 
practice, certain  evidence  held  inadmissible  as 
outside  of  the  issues.— Albertson  v.  Lewis 
(Iowa)    705. 

*Code,  {§  2579,  2580,  defining  and  forbidding 
the  practice  of  medicine  without  a  certificate, 
are  not  unconstitutional.— State  v.  Wilhite 
(Iowa)  730. 

Announcements  and  declarations  held  to  con- 
stitute a  public  profession  to  heal,  within  Code, 
{  2579,  defining  the  terms  "practicing  medicine' 
and  "physicians."— State  v.  Wilhite  (Iowa)  730. 


There,  can  be  no  complaint  by  one  convicted  of 
violating  Code,  {  2580,  prohibiting  the  practice 
of  medicine  without  a  certificate,  that  others 
equally  guilty  escape.— State  v.  Wilhite  (Iowa) 
730. 

An  Indictment  for  practicing  medicine  with- 
out a  certificate,  as  forbidden  by  Code.  H  25721. 
2580,  held  sufficient  in  view  of  section  5290. 
curing  unprejudicial  defects  in  indictments.— 
State  V.  Wilhite  (Iowa)   730. 

•Laws  1905,  p.  726,  c.  422,  held  retroactive 
so  as  to  permit  the  revocation  of  the  license 
of  a  physician  practicing  after  the  passage  of 
the  act,  under  a  license  obtained  by  fraud  prior 
thereto.— State  v.   Schaeffer  (Wis.)  522. 

*State  board  of  medical  examiners  held  not 
a  necessary  party  to  proceedings  under  L<aws 
1005,  p.  726,  c.  422,  relating  to  the  revocation 
of  a  phvsician'a  license.— State  v.  SchaeSa 
(Wis.)  522. 

PLATS. 

Dedication  by,  aee  "Dedication,"  U  1>  2: 

PLEADING. 

Applicability  of  instructionB  to  pleadings,  aee 
'^Trial,"  J  10.  V  »- 

Allegationi  a*  to  partieular  faett,  acti,  or  trant- 

aetioiu. 
See  "(Compromise  and  Settlement";    "CSustoms 

and  Usages";  "Estoppel,"  i  2. 
Breach  of  contract,  see  "Contracts,"  I  2. 
Statute  of  frauds,  see  "Frauds,  Statute  of,"  {  3. 

In  action$  hi/  or  againit  particular  etosse*  of 
periom. 

See  "Husband  and  Wife,"  t  8. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  |  2. 

In  particular  actiont  or  prooeedingt. 

See  "Equity,"  M  1,  2 ;  "Fraud,"  S  2:  "Inji 
tion,"  §  3;  "Libel  and  Slander.'^l  i;  "M( 
Lent" 

Condemnation  proceedings,  see  "Ehninent  Do- 
main,"  {  2. 

For  breach  of  contract,  see  "Contracts,"  S  6u 

For  breach  of  warranty,  see  "Sales,"  {  7. 

For  price  of  goods,  see  "Sales,"  {  6. 

For  rescission  of  contract  of  sale,  see  "Sales," 
I   2. 

For  specific  performance  of  contract  to  make 
will,  see  "Wills,"  S  2. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  appeal  from  justice's  court,  see  "Jusdoes 
of  the  Peace,"  {  3. 

On  bond  of  ditch  contractor,  see  "Drains,"  (  1. 

On  judgment,   see  "Judgment,"  f   13. 

Probate  proceedings,  see  "Wills,"  j  4. 

To  confirm  or  ti7  tax  titles,  see  "Taxadon," 
f  9. 

To  dissolve  corporation,  see  "Corporationa,"  (  7. 

To  restrain  drainage  proceedings,  see  "Drains," 

§  1. 

To  revive  judgment,  see  "Judgment,"  {  11. 

To  set  aside  discharge  of  executor  or  adminis- 
trator, see  "Executors  and  Administrators," 
I  7. 

To  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Clonveyances,"  {  2. 
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*  Point  awaotated.    See  ayllAbns. 
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RevietB  of  deoMont,  and  pleaditiff  in  appenate 
court*. 

Harmless  error  In  ralings  relating  to,  aee  "Ap- 
peal and  Error,"  {  20. 

Necessit?  of  ezceptioca  to  rulings  relating  to, 
for  purpose  of  review,  see  "Appeal  and  Er- 
ror, •'^8  6. 

Review  of  discretion  of  court  as  to  amendment 
of,  see  "Appeal  and  Error,"  {  17. 

f    1.    Form  aad  allAcatlons  in  Keneral. 

*An  answer  states  no  defense  wlien  no  facts 
are  set  forth  as  a  basis  for  the  conclusions 
pleaded. — Houghton  Implement  Co.  v.  Yav- 
rousky   (N.  D.)  1024. 

i   2.    DeoIarstleB,  complaint,  petition,  or 
statement. 

*Tbe  relief  to  which  plaintitf  is  entitled  is 
determined  b;  the  allegations  of  fact  in  the 
complaint,  and  not  by  the  prayer.— Minneapolis, 
R.  L.  &  M.  Ry.  Co.  v.  Brown  (Minn.)  817. 

S   3.    BopUoatlon    or    reply    and    rabse- 
qnent  pleadings. 

Under  Rev.  St.  1898,  §  2667,  an  allegation 
in  an  answer  of  the  alwence  of  necessary  par- 
ties is  deemed  denied  without  a  reply.— Payne  ▼. 
Payne  (Wis.)  106. 

S   4.    Demurrer  or  ezoeptlon. 

*TIiat  a  pleading  is  not  snfSciently  specific 
held  not  ground  for  demurrer.— Dodntaaer  v. 
Young  Men's  Christian  Ass'n  of  Des  Moines 
(Iowa)  906. 

*Where  a  complaint  alleges  facts  which  en- 
title plaintiff  to  some  of  the  relief  asked,  the 
complaint  is  good  on  demurrer. — Minneapolis, 
R.  L.  &  M.  Ry.  C3o.  y.  Brown  (Minn.)  817. 

t  5»    Amended  and  snpplemental  plead- 
ings and  repleader. 

In  an  action  on  a  subscription  held  that  there 
was  no  abuse  of  discretion  in  denying  plaintiff 
leave  to  amend  during  triaL^Amencan  Life 
Ins.  Co.  V.  Melcher  (Iowa)  805. 

*In  a  suit  by  a  purchaser  of  land  after 
rescission  to  recover  the  advance  payments 
made  and  to  cancel  his  obligation  for  the  bal- 
ance of  the  price,  an  amendment  held  not  ob- 
jectionable as  seeking  an  inconsistent  remedy. 
— Pedley  v.  Freeman  (Iowa)  890. 

In  an  action  to  recover  for  breach  of  a  con- 
tract heUd  not  error  to  permit  plaintiff  to  amend 
his  complaint  by  eliminating  the  first  cause  of 
action  and  by  adding  other  allegations  of  facts 
to  the  second  cause  of  action  after  the  first 
trial  in  which  an  order  overruling  a  demurrer  to 
the  complaint  was  aifirmed  on  appeal. — Myrlck 
V.  Purcell  (Minn.)  9!)5. 

*In  an  action  tried  to  the  court  where  de- 
fendants asked  leave  to  amend  their  answers 
to  conform  to  the  ijroofs,  and  the  application 
was  taken  under  advisement  and  an  order  there- 
after entered  allowing  the  amendment  on  con- 
dition, held,  that  motion  for  judgment  on  the 
pleadings  in  favor  of  defendants  was  properly 
overruled. — Citizens'  Ins.  Co.  v.  Herpolsheimer 
(Neb.)  160;  Phenix  Ins.  Co.  v.  Same,  Id.; 
Reliance  Ins.  Co.  v.  Same,  Id. 

Where,  in  replevin,  the  defective  answer  had 
not  been  attached,  and  informed  plaintiff  that 
defendant  relied  on  a  general  denial,  in  per- 
mitting the  defense  of  a  general  denial  to  l>e 
properly  pleaded  held  not  error. — Rusho  v. 
Richardson  (Neb.)  394. 

In  an  action  on  certain  notes  of  a  series 
given  for  the  purchase  price  of  a  machine,  held 
proper  to  refuse  to  permit  the  complaint  to  be 
amended  by  adding  a  cause  of  action  to  recover 
on  a  note  which  matured  pending  the  action. — 
Pape  T.  Town  of  Carlton  (Wis.)  9(58. 


S  O.  Issaea,  proof,  and  varianee. 

*In  an  action  to  recover  money  paid  for  an 
option  contract  for  the  purchase  of  a  manu- 
facturing plant,  a  bill  of  particulars  held  not 
to  preclude  plaintiff  from  proving  false  rep- 
resentations anterior  to  the  making  of  the  con- 
tract—Oubbins  T.  Ashley  (Mich.)  841. 

8  7,  I>eteets     and     objeotions,    waiver, 
and  alder  by  Terdlet  or  Jhidgment. 

'Trivial  defects  in  a  ijleading  should  be  disre- 
garded, where  no  objection  is  made  before  trial. 
—Ward  r.  Gradin  (N.  D.)  67. 

*Where  a  trial  on  a  coonterdalm  was  had 
on  the  theory  that  the  allegations  in  the  counter- 
claim were  m  issue,  a  formal  reply  was  waived, 
—My  Laundry  Co.  v.  Schmeling  (Wis.)  640. 

•In  an  action  under  Rev.  St  1898,  8  4532,  to 
recover  money  lost  at  gaming,  any  variance  be- 
tween the  evidence  and  the  bill  of  particulars 
in  the  complaint  held  to  have  l>een  waived. — 
Clark  V.  Slaughter  (Wis.)  566. 

•Failure  to  object  to  evidence  in  an  action 
under  Bev.  St  1898,  8  4532,  to  recover  money 
alleged  to  have  been  lost  at  gaming  held  to  have 
waived  a  variance  between  the  evidence  and 
the  complaint— Clark  v.  Slaughter  (Wis.^  556. 

PLEDGES. 

CV>rporato  stock  sold  by  a  bank  held  to  have 
been  sufQciently  identified  as  stock  not  belong- 
ing to  the  bank,  but  held  by  it  as  collateral 
to  a  note.— Smith  v.  Becker  (Wis.)  181. 

Facts  held  to  show  that,  though  a  pledgee 
originally  agreed  to  keep  separate  corporate 
stock  pledgeo  by  certain  pledgors  to  secure  their 
joint  debt,  the  pledgors  had  themselves  sub- 
sequently agreed  to  a  mingling  of  the  shares. — 
Smith  T.  Becker  (Wis.)  131. 

POLICE. 

See  "Municipal  Ciorporations,"  8  3. 
Conclusiveness  of  judgment  on  issue  of  appoint- 
ment of  policeman,  see  "Judgment,"  8  V. 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 
8  6. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POLLUTION. 

Of  water  course,  see  "Waters  and  Water  Cours- 
es," 8  1. 


POOR  LAWS. 


See  "Paupers." 

POSSESSION. 

See  "Adverse  Possession." 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant," i  6. 

POWERS. 

Creation  by  will,  see  "W^ills,"  8  6. 
Of  trustees,  see  "Trusts,"  8  3. 


•Point  annotated.    See  syllabna. 
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PRACTICL 

Procedure  of  particular  courts,  bm  "Courts." 
In  particular  civil  aotioni  or  froeeedingi. 

See  "Quo  Warranto,"  i  2;    "Replevin." 

Accounting  by  executor  or  administrator,  aee 
"Bxecutors  and  Administrators,"  {  7. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  2. 

Election  contests,  see  "Elections,"  t  4, 

Pariioular  proceedingi  in  action*. 

See  "Affidavite"!  "Appearance";  "Costs": 
"Damages,"  i  o;  "Depositions";  "Dismissal 
and  Nonsuit*';  ^Diyorce,"  {  2 ;  "Evidence"; 
"Execution":  "Judgment";  "Judicial  Sales"; 
"Jury";  "Limitation  of  Actions";  "Motions"; 
"Parties";  "Pleading";  "Reference";  "Stip- 
ulations";   "Trial";    "Venue." 

Nonsuit,  see  "Trial,"  }  6. 

Revival  of  judgment,  see  "Judgment,"  {  11. 

Verdict,  see  "Mai,"  {  13. 

Particviar  remediet  in  or  incident  to  action*. 
See   "Arrest,"   {    1;    "Discover";    "Oamish- 
ment";    "Injunction";    "Ne   Exeat";    "Ten- 
der." 

Procedure  in  criminal  pro*eoution*. 
See  "Criminal  Law." 

For  offenses  against  liquor  laws,  see  "Intoxi- 
cating Liquors,"  S  S. 

Procedure  in  eaeroiie  of  *pecial  or  limited  jurit- 

diction. 
In  bankruptcy,  see  "Bankruptcy,"  |  1. 
In  equity,  see  '"Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
(2- 

Procedure  on  revteto. 

See  "Appeal  and  Error";  "Certiorari,"  f  2; 
"Justices  of  the  Peace,"  S  3;  "New  Trial." 

PREFERENCES. 

BMf6ct  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,''^ 8  2. 

PREJUDICE. 

Ground  for  change  of  venue,  see  "Yenne,"  I  1. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  K  19-24. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  $  2. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  $  4. 

PRESCRIPTION. 

Acquisition  of  railroad  right  of  way,  see  "Rail- 
roads," i  1, 
Establishment  of  highways,   see   "Highways," 
f  1. 

PRESENTMENT. 

Of  claims  aninst  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  {  5. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence"  i  2. 

In  criminal  prosecutions,  see     Homicide,"  {  4. 

On  appeal  or  error,  see  "Api>eal  and  Error," 

i  le. 


PRIMARY  ELECTIONS. 

See  "Elections,"  |  L 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evident^"  {  S. 
Agency  of  wife  for  husband,  see  "Hnsbuid  and 

\Vife,"  i  1. 
Assesnnent  of  property  for  taxation,   against 

a^ent,  see  "Taiation,"  S  8. 
Delivery  of  goods  to  agent,  see  "Sales,"  f  3. 
FV>rmal   requisites   of   contract  of  agency,   see 

"Contracts,"  {  1. 
Principal  or  agent  as  party  entitied  to  sue  oo 

judgment    under   contract   with    third    party 

and  the  other,  see  "Jud^ent,"  {  13. 
Reliance    on    representations    of    acent,     see 

"Fraud,"  $  1. 
Representations  by  selling  agents,  see  "Sales," 

i  1. 

Agencff  in  particuiar  relation*,  offices,  or  oc- 
cupation*. 

See  "Attorney  and  Client" ;  "Brokers";  Part- 
nership," §  1. 

Corporate  agents,  see  "Corpotationa^"  ^  4,  6. 

I   I.    The  relmtloit. 

Where  a  debtor  delivered  a  draft  in  pkyment 
of  his  debt  to  the  president  of  a  bank  appoint- 
ed by  the  creditor  as  agent,  to  collect  the 
debt,  the  debtor  was  not  liable  for  the  presi- 
dent's misappropriation  of  the  sum  paid.-^rif- 
fln  V.  Erskine  (Iowa)  13. 

A  contract  of  employment  constmed.  and 
htUd  to  give  the  employe  the  right  to  be  the 
employers  sole  representative,  and  to  obligate 
the  employer  to  make  sales  of  Its  prodact 
through  him.— Stone  v.  Fox  Mach.  Co.  (Mich.) 
659. 

A  contract  of  employment  Md  terminated  by 
notice  given.— Stone  v.  Fox  Mach.  Go.  (Midi.) 
659. 

*Where  an  agency  agreement  with  an  insur- 
ance company  executed  contemporaneously  with 
a  mortgage  to  secure  advances  by  the  company 
oontainea  no  stipulation  as  to  its  duration, 
such  agent  having  made  a  reasonable  effort  to 
conduct  the  business  had  a  right  to  resign  on 
his  failure  to  make  it  successful. — Security 
Trust  &  Life  Ins.  Co.  y.  Ellsworth  (Win.)  12Sl 

i  2.   Mutual  rishts,  dvtles.  and  UaUU- 
tlea. 

An  agent  employed  by  a  manufacturer  has 
no  claim  against  the  manufacturer  for  trans- 
actions arising  out  of  relations  between  the 
agent  and  a  corporation  formed  to  carry  on 
the  business  of  the  manufacturer. — Stone  v. 
Fox  Mach.  Co.  (Mich.)  659. 

A  contract  of  employment  construed,  and 
held  to  provide  that  the  employer  should  not 
advertise  in  certain  papers  without  indnding 
the  name  and  address  of  the  employ^  as  his 
sole  agent.— Stone  ▼.  Fox  Mach.  Co.  (Midi.) 
669. 

A  contract,  employing  an  agent  to  sell  ma- 
chinery on  commission  construed,  and  held  to 
give  the  agent  a  right  to  commissions  on  second- 
and  machinery  received  by  him  as  a  part  of 
the  purchase  price  on  machinety  sold  by 
the  employer.— Bills  ▼.  A  W.  Stevens  Oft. 
(Mich.)   1059. 

*A  harvester  machine  rampany  Juid  entitied, 
under  contract  with  its  agent,  to  reject  doubt- 
ful or  worthless  notes  taken  by  him. — Inter- 
national Harvester  Co.  t.  McEeever  (S.  D.) 
642. 
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i   3.    Bights  and  UablUtleB  aa  to  tUrd 
perseaa. 

*A  bank  intrusted  with  the  collection  of  a 
debt  held  empowered  to  receive  as  payment  a 
draft  or  check.— Griffin  v.  Erskine  (Iowa)  IS. 

*The  payment  by  a  debtor  to  a  bank  acting 
as  agent  of  the  creditor  in  the  collection  of 
the  debt  is  a  satisfaction  of  the  debt— Griffin  v. 
Erskine  (Iowa)  13. 

'Statement  of  persons  liable  on  the  indemnity 
agreement  executed  by  agents  of  a  vendor  in 
their  own  name. — ^Fnnk  t.  Church  &  Fitz- 
gerald (Iowa)  286. 

Knowledge  of  architect  as  to  furnishing  of 
materials  of  subcontractor  held,  under  a  build- 
ing contract,  not  notice  to  owner. — Chicago 
liumber  &  Coal  Co.  v.  Garmer  (Iowa)  780. 

*If  an  act  done  by  one  person  in  iMhalf  of 
another  is  in  its  essential  nature  one  of  agency, 
then  the  former  is  the  agent  of  the  latter.^ 
Trotter  t.  Grand  Lodge  of  Iowa  Legion  of 
Honor  (Iowa)    1099. 

*An  agent  cannot  ratify  his  own  onautboriz- 
ed  acts. — Driscoll  ▼.  Modem  Brotherhood  of 
America  (Neb.)  15& 

*An  agent  is  not  liable  on  a  contract  for 
his  principal  where  the  other  contracting  party 
contracts  intending  to  hold  the  princijMJi. — 
Meade  Plumbing,  Heating  A  Lighting  Co.  ▼. 
Irwin    (Neb.)    391. 

*Where  a  sale  is  made  by  an  agent  of  the 
seller,  the  buyer,  to  enforce  an  alleged  war- 
ranty, must  prove  either  that  the  agent  had 
express  authority  to  make  it,  or  that  such  sales 
are  usually  attended  with  such  a  warranty.— 
Dunham  t.  Salmon  (Wis.)  959. 

PRINCIPAL  AND  SURETY. 

See  "Indemnity." 

Declarations  by  surety,  see  "Bvidence,"  $  6. 

Enforcement  of  liability  of  surety  as  affected 
by  marslkaling  assets  of  principal,  see  "Mar- 
shaling Amets  and  Securines." 

"Bstop- 

legal  pro- 


EstoppeT  to  deny  liability  as  surety,  see 

Liabilities  of  sureties  on  bonds  in  le 
ceedingB,  see  "Injunction,"  |  6. 

f   1.    IMsoharge  of  mmrtitr. 

Statement  by  payee  to  principal  maker  of 
note  held  not  an  extension  of  time  for  payment 
so  as  to  release  surety. — Jones  ▼.  CottreU  (Iowa) 
793. 

f    2.    Bemedies  of  evedltovs. 

In  an  action  against  the  maker  and  sureties 
of  a  note,  a  letter  written  by  the  maker  to 
the  pa^ee  held  admissible  to  show  the  situa- 
tion with  reference  to  which  the  agreement  of 
suretysliip  was  made. — Hunter  v.  Porter  (Iowa) 
283. 

A  mortgage  given  a  surety  on  a  note  held 
to  become  by  bis  assignment  thereof  to  the 
payee  of  a  note,  collateral  security  for  the  pay- 
ment of  the  same. — Hunter  ▼.  Porter  (Iowa) 
283. 

PRIORITIES. 

Of  claims  against  estate  of  dfioedent,  see  "Bx- 

ecutors  and  Administrators,"  }  5. 
Of  mortgages,  see  "Mortgages,"  |  2. 

PRISONS. 

Identifying  accused  by  warden  of  prison  as  evi- 
dence of  another  offenae,  see  "Criminal  Law," 
f  8. 


PRIVATE  NUISANCE. 

See  "Nuisance,"  f  1. 

PRIVATE  ROADS. 

Bights  of  way,  see  "Easements." 

PRIVILEGED  COMMUNICATIONS. 

Defamatory    communications,    see    "Libel    and 

Slander,'*^  SS  2,  5. 
Disclosure  by  witness,  see  "Witnesses,"  {  1. 

PRIVITY. 

Necessity  of,  In  order  to  uphold  doctrine  of 
imputed  negligence,  see  "Negligenos,"  t  2. 

PROBATL 

Of  will,  see  "WiUs,"  t  4. 

PROBATE  COURTS. 

See  "Courts,"  |  8. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 

Laws  relating  to  publication  of  summons  as 
denial  of  due  process  of  law,  see  "Constitu- 
tional Law,"  {  C. 

Service  of  notice  of  redemption  from  tax  sale, 
see  "Taxation,"  |  7. 

To  sustain  Judgment,  see  "Judgment,"  |  L 

In  particular  actiont  or  proceeding*. 
See  "Divorce,"  |  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 
S2. 

Parlioular  form*  of  v>rit$  or  other  process. 
Bee    "Arresr:     "EJrecution";     "Garnishment"; 
"Injunction'';     "Mandamus";     "Quo    War- 
ranto";   "B^levin." 

PROHIBITION. 

Of  traffic  In  intoxicating  liquors,  see  "Intoxi- 
cating Liqucrs." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  Insured  against,  see  "Insurance,"  (  4. 

PROPERTY. 

Constitutional  guaranties  of  rlehts  of  property, 

see  "Constitutional  Law,"  |  8.     • 
Estates,  see  "Estates." 

Of  particular  daeie*  of  pertone. 
See  "Religions  Societies." 

Particular  tpecie*  of  property. 
See  "Animals";    "Intoxicating  Lienors,"  |  8; 
"Mines  and  Minerals." 

Trantfert  and  other  matter*  afecting  titlo. 
See  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Taking  for  public  naa,  see  "Bminent  Domain." 


•Folmt  asMtatod.   •••  ajllabM. 


Digitized  by 


Google 


or  those  of  the  corporation,  evidence  iield  to 
warrant  a  finding  that  the  rails  belonged  to 
the  corporation.— Saginaw  Suburban  R.  Co.  v. 
Connelly   (Mich.)   677. 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorneys." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  §  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{8. 

PROXIMATE  CAUSE. 

See  "Negligence,"  §  3. 

Construction  and  operation  of  instructions  re- 
lating to,  see  "Trial,"  §  12. 

Direct  or  remote  consequences  of  injury,  see 
"Damages,"  8  1. 

Of  damages  from  libel,  see  "Libel  and  Slander," 
8  5%. 

Of  injury  to  servant,  see  "Master  and  Servant, 
i  3. 

PUBLICATION. 

Of  process  in  divorce  suits,  see  "Divorce,"  §  2. 

PUBLIC   DEBT. 

See  "Counties,"  §  3. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corpora- 
tions," §  4. 

PUBLIC  LANDS. 

Application  of  limitation  to  action  to  recover 
damages  for  trespass  on,  see  "Limitation  of 
Actions,"  S  1. 

Mineral  lands,  see  "Mines  and  Minerals,"  §  1. 

i    1.     Survey    and    disposal    of    lands    of 
TTnlted  States, 

An  assignment  of  a  lease  of  school  lands 
that  was  executed  prior  to  the  passage  of 
Act  March  5,  1885  (Laws  188.5,  p.  335.  c.  85), 
is  not  affected  by  the  provisions  of  that  act 
requiring  such  assignments  to  be  recorded  in 
the  office  of  the  commissioner  of  public  lands 
and  buildings.— Hile  v.  Troupe  (Neb.)  218. 

A  lessee  of  school  lands  or  his  assignee 
under  a  lease  executed  pursuant  to  Act  Feb- 
ruary 24,  1883  (Laws  18S3.  p.  ,^02,  c.  74), 
held  entitled  to  redeem  from  a  forfeiture  in- 
curred by  failure  to  make  payments  under 
the  lease  at  any  time  before  the  lands  are 
actually  resold  or  re-lcased.— Hile  v.  Troupe 
(Neb.)   218. 

PUBLIC  POLICY. 

(Contracts  void  as  against,  see  "Contracts,"  J  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  §  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property   for  public  use,  see  "Eminent 
Domain." 


See  "Criminal  Law,"  §  16. 

I'or  contempt  of  court,  see  "Contempt," 

l<'or  homicide,  see  "Homicide,"  §  6. 


SI- 


PUPILS. 

See  "Schools  and  School  Districts,"  {  1. 

QUASHING. 

Indictment  or  information,  see  "Indictment  and 
Information,"  §  3. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  |  6. 
In  criminal  prosecutions,  see   "Oiminal   Law," 
§  8. 

QUIETING  TITLE. 

Collateral  attack  on  judgment,  see  "Judgment," 

§  7. 
Laws    relating  to    publication   of   summons,   in 

action  to  quiet  title  as  denial  of  due  process 

of  law,  see  "Constitutional  Law,"  §  5. 
Transfer   of  causes   upon  docket,   see    "Trial," 

§2. 

I    1.    Proceedings  and  relief. 

♦Equity,  in  a  suit  to  quiet  title  founded  on 
a  tax  deed,  has  jurisdiction  to  enter  a  decree 
permitting  defendant  to  redeem  and  requirine 
complainant  to  quitclaim  to  defendant,  thousfa 
the  latter  asks  for  no  affirmative  relief. — Miller 
V.  Steele  (Mich.)  37. 

QUO  WARRANTO. 

Determination  of  rights  of  holders  of  certificate 
at  primary  election,  see  "Elections,"  §  1. 

§    1.    Nature  and  grounds. 

The  use  of  strpcts  for  street  railways  involves 
a  franchise,  within  Code.  tit.  21,  c.  9,  providing 
for  proceedings  in  name  of  state  against  per- 
son unlawfully  exercising  franchise. — State  t. 
Des  Moines  City  Ry.  (Iowa)  867 ;  Same  v. 
Interurban  Ry.   Co.,  Id. 

Under  Code,  tit.  21,  c.  9.  an  action  lie 
against  street  railway  company  using  streets 
after  the  expiration  of  its  franchise  which  has 
never  been  renewed. — State  v.  Des  Sloines  City 
Ry.  (Iowa)  867:  Same  v.  Interurban  By.  Co- 
ld. 

A  corporation  is  a  person,  within  Code,  tit 
21,  c.  9,  providing  for  proceedings  in  name  of 
state  against  person  unlawfully  exercising  fran- 
chise.—State  V.  Des  Moines  City  Ry.  (Iowa) 
867 ;     Same  v.   Interurban  Ry.  Co.,  id. 

Continued  occupancy  and  use  of  a  street  by 
street  railway  company  after  the  expiration  of 
its  franchise,  constitute  the  exercise  of  a  power 
not  conferred  by  Jaw,  within  Code,  tit.  21.  c. 
9,  providing  for  proceedings  in  name  of  state 
against  person  unlawfully  exercising  franchise. 
—State  V.  Des  Moines  City  Ry.  (Iowa)  867; 
Same  v.  Interurban  Ry.  Co.,  Id. 

Citizens,  owning  property  on  street  used  by 
street  railway  company,  have  such  interest  as 
entitles  them  to  maintain  an  action  under  Code, 
tit.  21,  c.  9,  providing  for  action  against  person 
unlawfully  exercising  franchise. — State  v.  Des 
Moines  City  Ry.  (Iowa)  867 ;  Same  v.  Inter- 
urban Ry.  Co.,  Id. 

I    2.    Jurisdiction,   proceedings,    and   re- 
lief. 

♦In  proceedings  under  Code,  tit.  21,  c.  9, 
against  person  unlawfully  exercising  franchise  it 


♦Point  annotated.    See  syllabus. 
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is  immaterial  wbetlier  prosecution  be  styled  as 
in  the  name  of  the  state  alone,  or  in  the 
name  of  the  state  upon  the  relation  of  a  des- 
ignated person  or  private  citizen. — State  v.  Dea 
Moines  City  Ry.  (Iowa)  867;  Same  v.  Inter- 
urban  Ry.  Co.,  Id. 

'Under  Code,  {  4316,  where  a  county  attorney 
appeared  after  an  action  had  been  brought  by 
private  relators,  held,  that  it  was  immaterial 
whether  sacb  rehitors  had  such  interest  as  en- 
titled them  to  bring  the  action.— State  v.  Bes 
Moines  City  Ry.  (Iowa)  867;  Same  v.  Inter- 
urban  Ry.  Co.,  Id. 

Where  an  action  in  the  nature  of  quo  war- 
ranto was  brought  by  private  relators,  the  sub- 
sequent appearance  of  the  county  attorney  af- 
forded no  ground  for  the  compulsory  dismissal 
of  the  relators.— State  v.  Des  Moines  City  Ry. 
(Iowa)  867 ;   Same  ▼.  Interurban  Ry.  Co.,  Id. 

In  action  under  Code,  tit.  21,  c.  9,  brought  by 
private  persons  on  the  relation  of  the  state, 
held,  that  the  county  attorney  was  thereafter 
entitled  to  appear  and  file  an  amendment  to 
the  petition.— State  v.  Des  Moines  City  Ry. 
(Iowa)  867;   Same  ▼.  Interurban  Ry.  Co.,  Id. 

On  application  by  a  private  relator  under 
Code,  tit.  21,  c.  9,  providing  for  action  against 
I>er8on  unlawfully  exercising  franchise,  for  leave 
to  sue,  no  notice  to  defendant  is  necessarv. — 
State  V.  Des  Moines  City  Ry.  (Iowa)  867 ;  Same 
V.  Interurban  Ry.  Co.,  Id. 

Ruling  granting  leave  to  private  relator  to 
bring  an  action  in  the  nature  of  quo  warranto 
cannot  be  reviewed  on  motion  to  set  aside  or 
dismiss.— State  ▼.  Des  Moines  City  Ry.  (Iowa) 
867 ;  Same  v.  Interurban  Ry.  Co.,  Id. 

RAILROADS. 

See  "Street  Railroads." 

Admissions  as  evidence  in  actions  by  or  against, 

see  "Evidence,"  {  5. 
As  employers,  see  "Master  and  Servant." 
Carriage   of   goods   and   passengers,   see   "C>ar- 

riers.^' 
.Kxreptions   in   deeds   as  to   right  of   way, .  see 

"Peeds,"  f  2. 
Exercise    of    power    of    eminent    domain,    see 

"Eminent  Domain,"  H  1-3. 
Imputed  negligence  affecting  liability  of  railroad 

for  injuries  at  crossing,  see  "Negligence,"  f  2. 
Liability   for   assessments   for   construction   of 

drains,  see  "Drains,"  §  2. 
Positive   and  negative   evidence   In   action   for 

injuries,  see  "Evidence,"  |  12. 

S   !•    Blglit  of  way  *ad  «tber  Imtereata 
in  land. 

A  railroad  right  of  way  is  an  easement  that 
can  be  acquired  only  by  grant  from  the  owner 
or  by  eminent  domain  or  prescription. — Clark 
V.  Wabash  R.  Co.  (Iowa)  309. 

The  reversionary  Interest  in  a  railroad  right 
of  way  held  never  to  have  i>assed  from  the 
original  grantor  of  such  right  of  way,  so  that 
on  its  abandonment  for  railroad  purposes  it 
Tested  in  her  and  her  heirs  and  not  in  the  ul- 
timate grantee  of  her  adjoining  land. — Spencer 
V.  Wabash  R.  Co.  (Iowa)  453. 

On  the  abandonment  of  a  railroad  right  of 
way,  the  fee  held  to  have  reverted  to  the 
grantor  under  the  express  provisions  of  her 
deed  notwithstandine;  Code.  §  2015. — Spencer 
V.  Wabash  R.  Co.  (Iowa)  453. 

•A  railroad's  lease  of  a  portion  of  its  right  of 
way  for  business  purposes  held  not  contrary  to 
public  policy.— City  of  Detroit  v.  C.  H.  Little 
Co.   (Mich.)  671. 

A  railroad  company  held  to  have  elected  to 
abandon  an  option   for   the   conveyance  of   a 


right  of  way  over  mortgaged  land  by  the  com- 
mencement of  condemnation  proceedings. — Stam- 
nes  ▼.  Milwaukee  &  S.  L.  Ry.  Co.  (Wis.)  100. 

S  §  2,  3.   Operatlom— Injnriea   to   UcoBsees 
or  trespassers  in  (eneral. 

Defendant  railroad  company,  having  given 
up  a  portion  of  its  station  as  a  residence  for  its 
station  agent,  held  bound  to  know  that  the 
agent  was  the  head  of  a  family  including  one  or 
more  children.— Croft  y,  Chicago,  R.  1.  &  P. 
Ry.  C!o.    (Iowa)   723. 

*A  railroad  company  hM  liable  for  the  death 
of  a  child  by  the  negligent  demolition  of  a  depot 
in  which  the  child  resided  with  its  parents. — 
Croft  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa) 
723. 

*Where  defendant  railroad  company  knew 
that  plaintiiTs  wife  assisted  him  in  performing 
his  duties  as  station  agent,  it  was  bound  to 
anticipate  her  presence  in  the  depot,  and  to 
exercise  care  In  the  operation  of  the  trains  to 
avoid  injuring  her.— Croft  T.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa)  723. 

In  an  action  for  loss  of  services  of  plaintiff's 
wife,  who  assisted  him  in  his  duties  as  a  sta- 
tion agent  for  defendant,  the  wife  heUl  not  to 
have  assumed  the  risk  of  the  railroad's  negli- 
gence in  permitting  the  track  to  deteriorate, 
and  in  operating  the  train,  causing  the  injury, 
at  an  excessive  rate  of  speed. — Croft  t.  Chicago, 
B.  I.  &  P.  Ry.  Ca  (Iowa)  728. 

In  an  action  for  injuries  to  a  licensee  in  a 
railroad  station,  evidence  held  to  sustain  a 
finding  of  negligence  on  the  part  of  the  rail- 
road company  in  the  deterioration  of  the  track 
and  in  the  operation  of  the  train,  causing  the 
accident  at  the  point  in  question.— Croft  v. 
Chicago,  B,  I.  &  P.  By.  Co.   (Iowa)   723. 

{   4.    —  Aooidemts  at  cxossin^s. 

*In  an  action  for  iniuries  at  a  railroad  cross- 
ing, plaintiff  held  guilty  of  contributory  negli- 
gence, as  a  matter  of  law. — Swanger  v.  CJhicago, 
M.  &  St.  P.  Ry.  (Iowa)  308. 

*Where  a  railroad  company  for  many  years 
has  permitted  the  public  without  objection  to 
cross  its  tracks  at  a  certain  point,  not  in  itself 
a  public  crossing,  it  owes  the  duty  of  reason- 
able care  toward  those  using  such  crossing.— 
Union  Pac  By.  Co.  v.  Connolly  (Neb.)  368. 

In  an  action  against  a  railroad  company  for 
injuries  at  a  crossing,  evidence  examined  and 
held  sufficient  to  sustain  a  finding  that  plain- 
tiff was  injured  by  defendant's  negligence,  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence.— ^Dnion  Pec.  By.  Go.  t.  Connolly  (Neb.) 

'Evidence  in  an  action  for  injuries  at  a  rail- 
road crossing  held  to  warrant  the  inference  of 
negligence  on  the  part  of  the  railroad  company, 
though  the  bell  was  rung  and  the  whistle  sound- 
ed.—Union  Pac  By.  Co.  v.  Connolly  (Neb.)  368. 

•The  mere  fact  that  warning  of  the  aonroach 
of  a  freight  train  backing  over  a  crossing  was 
given  by  ringing  the  bell  and  sounding  the 
whistle,  held  not  of  itself  to  show  due  care  on 
part  of  the  railroad  company.— Union  Pac  By. 
CV>.  ▼.  Cionnolly  (Neb.)  S6& 

*An  instruction  as  to  the  duty  of  a  person 
at  a  railroad  crossing  to  look  and  listen  for 
approaching  trains,  held  not  erroneous. — Union 
Pac  By.  O).  v.  Connolly  (Neb.)  368. 

'Whether  a  pedestrian  struck  by  a  train  at 
a  crossing  was  guilty  of  contributory  negli- 
gence, held  for  the  jury.— Boedler  v.  Chicago, 
M.  &  St.  P.  By.  Co.  (Wis.)  88. 

*In  an  action  against  a  railway  company  for 
injury  to  a  pedestrian  at  a  crossing,  evidence 
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heid  to  aathorize  tbe  mbmission  to  the  Jnir  I 
of  the  question  whether  the  company  gave  the 
signals,   required  by   Rev.   St   1898,   |S   1809, 
4392.— Roedler  ▼.  Chicago,  M.   &  St   P.   Ry. 
Co.  (Wis.)  88. 

S   5.    —  Injnrles  to  persons  on  or  ae«r 
tiaoks. 

In  an  action  against  a  railroad  for  the  death 
of  a  child,  defendant  held  guilty  of  actionable 
negligence.— Black  T.  Michigan  Cent  R.  Co. 
(Mich.)    1052. 

There  is  no  statute  requiring  a  railway  com- 
pany to  whistle  merely  because  a  train  is  round- 
ing a  curve. — Vaundry  v.  Chicago  &  N,  W.  Ry. 
Co.  (Wis.)  926. 

S   6.  —  Injnzles  to  animals  on  or  near 
traoka. 

*Where  animals  pass  on  an  unfenced  railroad 
track  and  are  injured,  that  the  owner  permitted 
them  unlawfully  to  run  at  large  does  not  con- 
stitute contributory  negligence  per  se.— Sarja  v. 
Great  Northern  Ry.  Co.  (Minn.)  600. 

*That  an  owner  of  stock  turned  it  into  a  clear- 
ing on  his  own  land,  knowing  that  the  fence  ad- 
joining the  right  of  way  was  insufficient  to  bold 
them,  does  not  establish  contributory  negligence 
as  a  matter  of  law. — Sarja  ▼.  Great  Northern 
Ry.  Co.  (Minn.)  600. 

8  7.  Fires. 

In  action  against  railway  for  damages  from 
fire  a  verdict  held  properly  directed  for  defend- 
ant—Meyn  V.  Chicago  Great  Western  Ry.  Co. 
(Iowa)  1096. 

RAPE. 

Examination  of  witnesses,  see  "Witnesses,"  |  2. 

I  1.    Proseontlon  and  pnnlslunemt. 

*On  a  prosecution  for  rape  certain  evidence 
held  competent  as  corroborative.— State  v.  Wa- 
ters  (Iowa)    1018. 

On  a  prosecution  for  statutory  rape  the  per^ 

Setration  of  the  crime  being  established,   evi- 
ence  tending  to  identify  defendant  was  of  that 
character   of   corroborative    evidence    contem- 

$lated  by  the  statute.— State  ▼.  Waters  (Iowa) 
013. 

*0n  a  prosecution  for  rape  the  sufficiency  of 
the  corroborative  evidence  is  for  tbe  lory. — 
State  T.  Waters  (Iowa)  1013. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  t  3. 
Of   acts  of   school    boards,    see    "Schools   and 

School  Districts,"  {  1. 
Of  contracts  for  school  supplies,  see  "Schools 

and  School  Districts,"  {  1. 
Of  conveyance  of  trust  property  to  attorney  of 

trustee,  see  "Trusts,"  {  2. 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

REASSESSMENT. 

Of  tax,  see  "Taxation,"  {  3. 

RECORDS. 

Of  particular  fact*,  acts,  initrument$,  or  pro- 
eeedingt  not  judicial. 

Assignment  of  lease  of  school  lands,  see  "Public 
Lands,"  {  1. 

Contracts  of  conditional  sale,  see  "Sales,"  S  3. 

Conveyance  of  realty,  see   "Vendor  and   Pur- 
chaser," i  ^ 


Of  judicial  proceeding*. 
Transcript  on  appeal  or  writ  of  error,  aee  "Ap- 
peal and  Error,^'  }  10. 

REDEMPTION. 

From  forfeiture  of  lease  of  sdiool   land,   see 

"Public  Lands,"  i  1. 
From  mortgage,  see  "Mortgages,"  (  6., 
From  tax  sales,  see  "Taxation,"  H  4^  7,  & 

REFERENCE. 

Harmless  error  in  ruling  on  motion  to  vacate 
appointment  of  referee,  see  "Appeal  and  Er- 
ror," S  19. 

I   1.    Referees  and  proeeedlnga. 

*The  rule  that  a  jud^ent  cannot  be  vacated 
by  the  trial  court  after  the  term  at  which  it 
was  entered  except  for  cases  specified  by  Rev. 
St  1899.  SS  2832,  2879,  held  not  applicable  to 
orders  made  in  the  progress  of  the  case,  and 
where  a  referee  appointed  by  the  court  declines 
to  serve,  the  court  at  any  time  has  antfaority  to 
fill  the  vacancy. — My  Laundry  Co.  v.  SchnMding 
(Wla)  640. 

REFORMATION  OF  INSTRUMENTS, 

See  "Cancellation  of  Instruments." 
Amendment  of  pleading,  see  "Equity,"  f  1. 
Power  of  court  to  reform  instrument  in  replevin, 
see  "Replevin,"  %  1. 

{   1.    Blacht  of  aetlon  and  defenaea. 

*A  venaor  can  maintain  an  action   for   tbe 
reformation  of  a  deed  which  by   mistake  in- 
cludes other  land  than   that  intended  by   the         , 
parties.- Stapleton  y.  Schaifer  (Mich.)  665.  ' 

*A  written  contract  will  not  be  reformed  for 
a  mistake  in  its  draft  unless  the  mistake  was        i 
mutual.— Kinvon  t.  Cunningham  (Mi<^)  6T3. 

*Where,  in  a  suit  to  reform  a  deed,  it  was 
not  shown  that  the  grantor's  wife  received  none 
of  the  consideration,  reformation  would  not  be 
denied  as  to  her  because  it  would  bar  her 
dower  in  land  she  had  never  agreed  to  oonvey. 
— Scheuer  v.  Chloupek  (Wis.)   103S. 

Equity  will  not  reform  a  deed  to  a  portion 
of  tbe  grantor's  homestead,  as  against  the  gran- 
tor in  his  lifetime,  nor  against  hia  widow.— 
Scheuer  v.  Chloupek  (WisO  1035. 

{   2.    Prooeedlnss  and  relief. 

Elvldence  in  an  action  for  the  reformation  of 
a  contract  of  sale  Aeld  not  to  show  that  the 
seller  intended  to  convey  coal  sheds  on  leased 
land,  and  to  show  he  intended  to  convey  a  pre- 
scriptive right  to  a  part  of  an  alley. — Kinyon 
V.  Cunningham  (Mich.)  675. 

*A  written  contract  will  not  be  reformed  for 
a  mistake  in  its  draft  unless  the  mistake  is 
proven  by  clear  and  satisfactory  evidence 
stronger  than  a  mere  preponderance.— Kinyoa 
V.  Cimningham    (Mich.)    67{Si. 

Findings  of  fact  by  the  trial  court  ft«U  to 
authorize  a  reformation  of  an  Instnunent  on 
the  ground  of  mistake.— Lockwood  t.  Geir 
(Minn.)  245. 

In  a  suit  to  set  aside  a  bill  of  sale  and  ad- 
Judge  the  same  to  be  a  power  of  attorney,  evi- 
dence held  not  to  establish  fraudulent  mis- 
representations relied  on. — Hurley  y.  Walter 
(Wis.)   558. 

In  a  suit  to  reform  a  deed,  evidence  Md 
sufficient  to  sustain  a  finding  that  a  mntoal 
mistake  was  made  in  tbe  description  of  tbe 
tract  intended  to  be  oonveyed.— Schenwr  t. 
Chloupek    (Wis.)    1086. 
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REGULATIONS. 


Of  sdiool  board,  see  "Schools  and  Scho<d  Dis- 
tricta,"  i  1. 

REHEARING. 


See  "New  Trial." 
On  appeal  or  writ 
Error,"  S  14. 


of  error,  see  "Api>eal  and 


RELEASE 

See  "Compromise  and  Settlement" ;  'Tayment" 

Of  particular  dlasiet  of  rightt  and  UabUitie*. 
See  "Dower,"  i  2 ;  "Mortgages,"  S  4. 
liiability  of  snrety,  see  "Principal  and  Surety," 
SI. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  I  8. 

RELIGIOUS  SOCIETIES. 

Conveyances  in  tmst  to,  see  "Trnsts,"  (  8. 

The  organization  and  maintenance  of  a  com- 
munistic reli^ons  corporation  held  not  obnoxious 
to  public  policy.— State  v.  Amana  Society  (Iowa) 

Religions  society  incorporated  under  chapter  2, 
tit.  0.  Code,  held  not  to  have  exceeded  its  powers 
as  religioiis  corporation  and  exercised  the  func- 
tions of  a  corporation  for  pecuniary  profits. — 
State  V.  Amana  Society  (Iowa)  894. 

A  resolution  of  a  general  conference  of  a 
religious  society  held  not  to  constitute  a  con- 
sent, approval,  or  authorization  of  a  with- 
drawal of  a  church  connected  with  the  confer- 
ence.—Cape  V.  Plymouth  Congregational  Church 
(Wis.)  928. 

Failure  of  a  religions  society  entitled  to  the 
use  of  certain  property  to  conduct  its  services 
therein  because  It  had  been  supplanted  by 
another  society  held  insufficient  to  constitute 
a  withdrawal  of  its  services  sufficient  to  de- 
prive it  of  the  right  to  use  the  property. — 
Cape  V.  Plymouth  Congregational  Church  (Wis.) 

Appointees  under  a  deed  of  property  for  re- 
ligious uses  held  only  entitled  to  use  the  church 
edifice  from  10:30  to  12:30  Sunday  mornings, 
at  6  o'clock  Sunday  evenings  and  on  every 
Wednesday  evening.-— Oape  v.  Plymouth  Congre- 
gational Church  (Wis.)  928. 

•Where  religions  property  was  restricted  to 
use  by  a  society  under  the  discipline  and  sup- 
porting the  doctrine  of  the  Primitive  Methodist 
denomination,  its  use  by  a  corporation  which 
repudiated  the  jurisdiction  of  the  Methodist  Con- 
ference and  applied  for  affiliation  with  Con- 
gregationalists,  held  a  diversion  of  the  use  of 
the  property.— Cape  v.  Plymouth  Congregation- 
al Church  (Wis.)  928. 

•Property  appointed  to  a  societr  of  Primitive 
Methodists,  subject  to  the  discipline  and  regu- 
lations of  a  Methodist  conference,  held  restricted 
to  a  society  subject  to  the  discipline  and  sup- 
porting the  doctrine  of  the  Primitive  Methodist 
denomination.— Cape  v.  Plymouth  Congregation- 
al Church  (Wis.)  928. 

•Where  trustees  under  a  deed  appointed  the 
property  to  the  use  of  a  religious  society,  the 
appointment  held  to  imply  a  limitation  of  the 
use  of  the  property  to  the  furtherance  of  the 
doctrines  and  purposes  of  the  denomination  to 
which  the  appointee  belonged.— Cape  v.  Ply- 
mouth (>>ngregational  Church  (Wis.)  928. 


•Neither  fte  officers  of  a  religions  corporation 
nor  a  majority  of  its  members  have  power  to 
divert  Its  projierty  from  the  uses  denned  and 
limited  by  the  grant  thereof.— Cape  v.  Plymouth 
Congregational  Church  (Wis.)  9&. 

REMAND. 

'"p<S"Sd''Br?Sr^i  27.^**  "'  •'""'  *"  "^"^ 

REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity,  see  "Injunction." 

|1;  "Specific  Performance.'" 
Right  to  restrain  drainage  proceedings  as  de- 

p^dent  on  adequacy  of  legal  remedies,  see 

"Drains,"  J  1, 

REMITTITUR. 

^J,e?l'^d"Er"r5?.??'j°27.^'**  "'  *"™''  ««  "^'^ 
Of  damages,  see  "Damages,"  {  S. 

REMOVAL 

Conclusiveness  of  judgment  removing  policemen 

from  office,  see  "Judgment,"*  9, 
From  office  in  general,  see  ''Officers,"  {  1. 
Of  county  officers,  see  "Counties,"  J  2. 
Of  guardian,  see  ''Guardian  and  Ward,"  {  1. 
Of  policeman,  see  "Municipal  Corporations,"  1 8. 
Of    property    subject    to    landlord's    lien,    see 

"Landlord  and  Tenant,"  $  6. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 

From  justice  court  to  court  of  record,  see  "Jus- 
tices of  the  Peace,"  !  2. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENT. 

See  "Landlord  and  Tenant,"  {  5. 

Return  of,  as  condition  precedent  to  rescission 

of  sale  of  realty,  see  "Vendor  and  Purchaser," 

{  2. 

REPAIRS. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," i  8. 

REPEAL. 

Of  statute,  see  "Statutes,"  §  6. 

REPLEVIN. 

Amendment  of  pleading,  see  "Pleading,"  {  5. 

Recovery  of  property  sold,  see  "Sales,"  Ij  4.  7. 

Right  to  attack  tax  title  in  action  of,  see  "Taxa- 
tion," {  9. 

Right  to  trial  by  jury,  see  "Jury,"  g  L 

Waiver  of  tender  of  price  of  goods  replevined, 
see  "Tender." 

I   1.    Trial,    Jvdsment,    eaforeemeat    of 
JndKimeat,  aad  review. 

•In  replevm,  the  question  as  to  the  creation 
of  a  tmst  in  the  propei 


-  ,  ,-  -,  transferred  to  an 
intervener  under  a  bill  of  sale  held  properly 
triable  in  the  action.— Hurley  y.  Walter  (Wis.) 

558. 
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REPLICATION. 

See  "Pleading"  {  3. 

REPLY. 

See  "Pleading,"  S  3. 

REPORT. 

By  ezecator  or  administrator,  see  "Bzecutors 
and  Administrators,"  }§  6,  7. 

REPUTATION. 

Of   plaintiff   in    glander   suit,   see   "Libel   and 
Slander,"  U  6,  6. 

REQUESTS. 

For  instmctions  in  civil  actions,  gee  "Trial," 

J  "• 

For  instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  S  10. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 
Of  contract,  see  "Contracts,"  §  4. 
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Of  contract  for  sale  of  ^ods,  see  "Sales,"  f  2. 
Of  contract  for  ss" 
Purchaser,"  §  2. 


goods,  I 
I  land. 


see  "Vendor  and 


Of  contract  relating  to  distribution  of  decedent's 

estate,  see  "Descent  and  Distribution,"  {  1. 
Of  sale  of  corporate  stock,  see  "Corporations," 

RESERVATIONS. 

In  deeds,  see  'T>eeds,"  J  2. 

Of  easements,  see  "Easements,"  |  2. 

RES  GEST/E. 

In  dvil  actions,  see  "Evidence,"  {  3. 

RESIDENCE 

See  "Domicile." 

RES  JUDICATA. 

See  "Judgment,"  S§  8,  9. 

Conclusiveness  of  decision  in  drainage  proceed- 
ings, see  "Drains,"  S  1- 

RESULTING  TRUSTS. 

See  "TrusU,"  S  1. 

RETAINER. 

By  attorney  of  assistant  counsel,  see  "Attorney 
and  CUent,"  !  2. 

RETROSPECTIVE  LAWS. 

See  "Statutes,"  S  & 

RETURN. 

Of  goods  sold,  see  "Sales,"  8  5. 

Of   property   sold    as    condition    precedent   for 

breach  of  warranty,  see  "Sales,"  {  7. 
Of  record  of  proceedings  for  purpose  of  review, 


see  "Appearand  Error,"  { 


pui 
10. 


Of  rents  as  condition  precedent  to  nedsmm  of 
sale  of  realty,  see  "Vendor  and  PuKdia«er," 
f2. 

REVENUE. 

See  'Taxation." 

REVENUE  STAMPS. 

Absence  of,  affecting  admissions  of  docuinentar; 
evidence,  see  "Evidence,"  {  8. 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tenant,"  S  2. 

REVIEW. 

See  "Appeal  and  Error" ;  "Certiorari";  "Crimi- 
nal Law,"  {  15;   "Justices  of  the  Peace,"  {  3. 

REVISION. 

Construction  and  operation  of  reviaed  statute^ 
see  "Statutes,"  $  6. 

REVIVAL 

Of  judgment,  see  "Judgment,"  i  11. 

REVOCATION. 

Application  of  limitations  to  proceedings  for 
revocation  of  physician's  license,  see  "Limita- 
tion of  Actions,"  i  1. 

Laws  relating  to  revocation  of  physician^  li- 
cense as  ex  post  facto  laws,  see  "Constitutian- 
al  Law,"  S  3. 

Of  appointment  under  trust,  see  "Trusts,"  S  3. 

Of  order  for  goods,  see  "Sales,"  5  1. 

Of  physician's  license,  see  "Physicians  and 
Surgeons." 

Of  probata  of  will,  see  "Wills,"  S  4. 

Of  will,  see  "WUls,"  {  3. 

RIGHT  OF  WAY. 

See  "Easements." 

Of  railroads,  see  "Railroads,"  {  1. 

RIGHT  TO  OPEN  AND  CLOSE. 

See  "Trial,"  8  & 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  {  1;  "Waters  and  Wa- 
ter Courses,"  {  1. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," a  8,  13,  14. 

Assumed  by  licensee  injured  by  ojieration  of 
railroad,  see  "Railroads,"  H  2,  3. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corpomtions.' 
J8  6-8. 

ROBBERY. 

To  oonstitnte  the  offense  of  assault  with  in- 
tent to  rob,  being  armed  with  a  d&ngerooi 
weapon,  the  state  held  required  to  ahow  that 
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accused  was  armed  with  a  dangerous  weapon. — 
Lipscomb  T.  State  (Wia.)  986. 

An  information  k«M  not  to  cbaree  a  crime 
under  Rev.  St  189i3,  8  4375,  pnnisiiing  rob- 
bery, but  to  charge  the  crime  defined  by  sec- 
tion 4376,  punishing  an  attempt  to  rob.— Lips- 
comb V.  State  (WisO  986. 

On  a  trial  for  an  assault  with  intent  to 
rob,  being  armed  with  a  dangerous  weapon,  ac- 
cuiied  hmd  required  to  show  that  the  revolver 
poiiiied  at  prosecutor  was  not  loaded. — Lips- 
comb V.  State  (Wis.)  98a 

Evidence,  on  a  trial  for  assault  with  intent 
to  rob,  being  armed  with  a  dangerous  weapon, 
held  to  support  a  conviction. — Lipscomb  v. 
State  (Wis.)  986. 

On  a  trial  for  assault  with  intent  to  rob, 
an  instruction  held  not  erroneous  as  a  charge 
that  accused's  general  statement  waa  nntrue. 
—Lipscomb  v.  State  (Wis.)  986. 

On  a  trial  for  an  assault  with  intent  to  rob, 
being  armed  with  a  dangerous  weapon,  an  in- 
struction relating  to  what  constitutes  a  dan- 
gerous weapon  held  erroneous. — Lipscomb  v. 
State  (Wis.)  986. 

RULES  OF  COURT. 

Chancery    rules    as    to    signing   pleadings,    see 

"Pleading,"  f  1. 
Discovery  of  documents,  see  "Discovery,"  (  1, 
Orders,  see  "Motions." 

SALARY. 

Of  corporate  oflScer,  see  Corporations,"  {  4. 

SALES. 

Consideration  in  general  of  contract,  see  "Con- 
tracts," i  1. 

Declarations  as  evidence  in  action  for  price  of 
goods,  see  "Evidence,"  i  6. 

Interrogatories  to  jury  in  action  tor  price  of 
goods  see  "Trial,"  i  13. 

Judicial  notice  as  to  what  constitutes  sales,  see 
"Evidence,"  {  1. 

Laws  relating  to  tax  sales  as  denial  of  due 
process  of  law,  see  "Constitutional  Law,"  §  5. 

Laws  relating  to  tax  sales  as  denial  of  equal 
protection  of  laws,  see  "Constitutional  Law," 

Operation  and  effect  of  customs,  see  "Customs 

and  Usages." 
Reformation  of  bill  of  sale,  see  "Reformation  of 

Instruments,"  }  2. 
Relevancy  of  evidence  In  action  for  damages  re- 
sulting  from   disease   communicated   by   hogs 

purchased,  see  "Evidence,"  §  3. 
Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of."  §  3. 
Requisites  and  validity  of  contract  in  general, 

see  "Contracts,"  §  1. 
Stipulations  in  action  for  price  of  goods,  see 

"Stipulations." 
Tender  of  note  for  price,  see  "Tender." 

Solei  by  or  to  partioular  ola»$et  of  perton*. 
See  "Hawkers  and  Peddlers." 

Salet  of  partioular  tpeoiet  of,  or  ettate*  or  in^ 

teretti  in,  property. 
See  "Intozlcating  Liquors." 
Corporate  stock,  see  "CJorporations,"  |  2. 
Property  subject  to  landlord's  lien,  see  'Tiand- 

lord  and  Tenant,"  i  5. 
Real^,  see  "Vendor  and  Purchaser." 
Supplies  for  school  township,  see  "Schools  and 

School  Districts,"  S  L 


(  Sale$  on  judicial  or  other  proeeedingi. 

See  "Judicial  Sales" ;   "Partition,"  I  1. 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  |  6. 
On  execution,  see  "Execution,"  }  1. 
On  execution  issued  on  dormant  Judgment,  see 

"Judgment,"  {  11, 
On  foreclosure  of  mortgage,  see  "Mortgages," 

8  6. 
Tax  sales,  see  "Taxation,"  K  3,  4,  6,  7. 

I   1.    Requisites    and    Talldliy    of    eon- 
tract. 

Correspondence  held  to  show  a  contract  for 
sale  of  lumber,  notwithstanding  subsequent  de- 
lay of  buyer  in  sending  shipping  directions,  and 
his  requests  for  variance  of  terms.— Floyd  v. 
Mann  (Mich.)  679. 

Where  illegal  use  of  proi>erl7  sold  is  not  in 
contemplation  at  the  time  of  the  sale,  a  subse- 
quent use  of  the  subject-matter  for  an  unlawful 
Surpose  does  not  render  the  sale  illegal. — Johns 
:  Sandy  v.  Reed  (Neb.)  73S. 

*In  an  action  for  the  price  of  threshing  ma- 
chinery, facts  held  to  establish  a  sufficient  ac- 
ceptance of  the  order  by  the  seller. — Nichols  & 
Shepard  C!o.  ▼.  Horstad  (S.  D.)  S09. 

*An  order  riven  in  good  faith  for  the  pur- 
chase of  machinery,  held  revocable  after  ac- 
ceptance.— Nichols  &  Shepard  CV>.  v.  Horstad 
(ST  D.)  500. 

Statements  by  selling  agents  that  the  buyers 
could  not  be  compelled  to  take  certain  machin- 
ery previously  ordered,  held  mere  statements  of 
opinion  on  which  the  buyers  were  not  entitled 
to  rely. — Nichols  &  Shepard  C!o.  t.  Horstad 
(S.  D.)  509. 

S   2.    Modllloatlom  or  reselBsioA  of  «oii> 
txaot. 

•Where  vendor  of  personalty  by  fraud  has 
conveyed  to  purchaser  somethmg  not  contem- 
plated by  his  contract,  be  may  rescind  the 
sale,  and  recover  what  he  has  paid. — Jakway 
T.   Froudfit  (Neb.)  388. 

*Where  a  purchaser  receives  what  he  has  ac- 
tually purchased,  and  bases  his  right  to  rescind 
on  some  false  representations  he  must  show 
that  such  representation  was  material,  and  that 
he  was  misled  to  his  damage.— Jakway  v. 
Prondfit  (Neb.)  388. 

Relief  will  not  be  granted  either  by  rescissioQ 
of  a  contract  of  sale  or  by  way  of  damages,  if 
it  clearly  appears  that  the  party  complaining 
has  not  sustained  any  pecuniary  damages  nor 
fraud.— Marquise  v.  Tri-State  Land  C!o.  (Neb.) 
397. 

A  petition  to  rescind  a  sale  or  for  damages 
held  to  state  no  cause  of  action. — Marquise  v. 
Tri-State  Land  Co.  (Neb.)  397. 

*A  rescission  of  a  contract  of  sale  cannot  be 
consummated  by  a  mere  disaffirmance,  but  must 
be  followed  by  a  return  of  the  engine  unless 
a  return  be  waived,  or  the  contract  otherwise 
provides. — Houghton  Implement  Co.  v.  Yav- 
ronsky  (N.  D.)  1024, 


i  3.   Porfonaanee  of  ooatraet. 

'Conduct  on  the  part  of  the  purchaser  of 
personal  property  held  to  have  constituted  an 
acceptance.— Williams  v.  Meagher  (Mich.)  88. 

*A  delivery  of  goods  ordered,  to  an  agent, 
field  a  delivery  to  the  purchaser. — Harris  v. 
Pcllenz   (Mich.)   1044. 

*A  delay  in  exercising  a  right  to  reject  goods 
differing  from  those  ordered,  held  fatal  to  the 
right.— Harris  v.  Pellenz  (Mich.)   1044. 


*Politt  aiuMtatod.    8«e  srUabos. 
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SATISFACTION. 

See  "Compromise  and  Settiement" ;  "Payment" 
Of  judgment,  see  "Judgment,"  f  12. 
Of  mortgage,  see  "Mortgages,"  J  4. 

SAVINGS  BANKS. 

See  "Banks  and  Banking,"  {  4. 

SCHOOL  LANDS. 

See  "Public  lAnds,"  8  i. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Taxation   of   educational  societies,  see  "Taxa- 
tion." 8  2. 

S    1.    Pnbllo  soliools. 

*A  contract  by  individual  members  of  a  school 
board  is  not  void  as  contraiy  to  public  i>olicy, 
so  as  .to  be  incapable  of  ratification. — Richards 
V.  School  Tp.  of  Jackson,  Calhoun  County  (Iowa) 
1093. 

*A  contract  for  supplies  for  a  school  township 
is  ratified  by  acceptance  of  the  supplies  at  a 
meeting  of  the  board,  and  an  agreement  to  pay 
for  them. — Richards  v.  School  Tp.  of  Jackson, 
Calhoun  County  (Iowa)  1093. 

•A  contract,  for  supplies  for  a  school  town- 
ship, is  ratified  by  retention  of  the  supplies  for 
more  than  six  years  without  an  offer  to  return 
them  until  sued  for  the  purchase  price. — Rich- 
ards v.  School  Tp.  of  Jadcson,  Calhoun  County 
(Iowa)    1093. 

*A  contract  by  members  of  a  school  board 
acting  independently,  is  not  binding  on  the  dis- 
trict.— ^Richards  v.  School  Tp.  of  Jackson,  Cal- 
houn County  (Iowa)  1093. 

Notice  of  dismissal  given  to  school  teacher 
held  effective,  though  given  before  commence- 
ment of  service.— Dees  v.  Board  of  Education 
of  City  of  Detroit  (Mich.)  39. 

*A  provision  in  a  contract  between  a  school 
district  and  a  teacher,  authorizing  the  teacher's 
dismissal  at  any  time,  on  30  days'  notice,  was 
not  beyond  the  power  of  the  district — Dees  v. 
Board  of  Education  of  City  of  Detroit  (Mich.) 
39. 

•Certiorari  will  not  issue  to  vacate  proceed- 
ings of  a  township  board  setting  aside  the  or- 
ganization of  a  school  district,  where  its  is- 
suance would  accomplish  injustice. — School 
Board  of  Dist.  No.  5,  Hamilton  Tp.  v.  Board  of 
Hamilton  Tp.  (Mich.)  664. 

*Mandamus  held  the  proper  remedy  to  com- 
pel the  granting  of  school  privileges  to  a  child 
act  complying  with  an  illegal  regulation  of  a 
school  board.— Harley  v.  Lindemann  (Wis.)  570. 


SEALS. 

Necessity  of  seal   to  tax  sale  certificate,  see 
"Taxation,"  8  6. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  i  4. 


SECURITY. 

For  costs,  see  "CosU,"  {8  1>  4. 


SEDUCTION. 

8    1.    Criminal    respoiialbUlt7. 

In  a  prosecution  for  seduction,  proof  of  the 
birth  of  a  child  does  not  tend  to  connect  defend- 
ant with  the  act  of  sednctiim.— State  ▼.  Dolan 
(Iowa)  609. 

Where,  in  a  prosecution  for  seduction,  evidence 
contradicting  prosecutrix  was  not  only  impeach- 
ing, but  substantive  in  character,  an  instruction 
authorizing  the  jury  to  consider  it  merely  for 
impeachment  was  erroneous. — State  v.  Dolan 
(Iowa)  609. 

In  a  prosecution  for  seduction, '  an  instruc- 
tion authorizing  the  jury  to  consider  the  birth 
of  a  child  with  other  facts  to  establish  the  nec- 
essary corroboration  held  error.— State  v.  Dolan 
(Iowa)  609. 

*In  a  prosecution  for  seduction,  an  instruction 
that  intimacy  with  others  was  admissible  to 
show  that  defendant  might  not  be  the  father  of 
the  child,  that  he  had  not  seduced  her,  and  that 
they  were  not  engaged,  held  erroneous. — State  v. 
Dolan  (Iowa)  009. 

SELF-DEFENSE. 

Justification  for  homicide,  see  "Homicide,"  88 
2,  6. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
88  14,  15 ;  ^'Homicide,"  8  6. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
8  2. 

SEPARATION. 

See  "Husband  and  Wife,"  8  4. 

SERVANTS. 

See  "Master  and  Servant." 

SERVICES. 

See  "Master  and  Servant,"  8  2. 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Bar  of  action  on  counterclaim  by  judgment  in 
former  action,  see  Judgment,"  8  6. 

Effect  of  fraud,  see  "Fraud,"  8  2. 

Stipulations  affecting  right  to  set-off,  see  "Stipu- 
lations." 

Waiver  of  defects  in  pleadings  in  action  in 
which  counterclaim  is  filed,  see  "Pleading," 
8  7. 

SETTLEMENT. 


See  "0>mpromi8e  and  Settlement" ;  "Payment" 
By  executor  or  administrator,  see  "Executors 

and  Administrators,"  8  7. 
By   guardian   of   infant,    see   "Onardian   and 

Ward."  8  3. 
By  partners,  see  "Partnership,"  8  2. 

*  Point  aamotated.    See  syUsbus. 
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SHERIFFS  AND  CONSTABLES. 

{    1.    Powers,  dntleB,  uid  liabilities. 

Where  a  sheriff  was  sued  for  coDversion  for 
selling  property  in  a  proceeding  to  collect  per- 
sonal property  taxes,  admission  of  certain  evi- 
dence held  prejudicial  error. — ^Ward  t.  Gradin 
(N.  D.)  57. 

SIDEWALKS. 

See  "Municipal  Corporations,"  $  & 

SIGNALS. 

At  railroad  crossing,  see  "Railroads,"  {  4. 
From  trains,  see  "Railroads,"  §  6. 

SIGNATURES. 

Comparison,  see  "Evidence,"  i  10. 
To  mdictment,  see  "Indictment  and  Informa- 
tion," §  1. 
To  pleading,  see  "Equity,"  S  1. 

^  SLANDER. 


Bee  "Libel  and  Slander." 


SOCIETIES. 


See  "Associations." 

SPECIAL  LAWS. 

See  "Statutes,"  i  2. 

SPECIFIC  PERFORMANCE. 

Of  contract  to  make  will,  see  "Wills,"  §  2. 
Transfer  of  causes  upon  docket,  see  "Trial,"  {  2, 

I    1.    Natiu«  and  groands  of  remedy  in 
ceneral. 

Plaintiff  held  to  have  an  adequate  remedy  at 
law  for  breach  of  a  contract,  and  not  entitled 
to  specific  performance. — Robinson  t.  Luther 
(Iowa)  7725. 

'Specific  performance  will  not  be  granted  save 
on  a  contract  based  on  a  valuable  consideration, 
where  compensation  in  damages  will  not  afford 
adequate  relief. — ^Robinson  v.  Luther  (Iowa) 
775. 

§   2.    Oontraots  emforoeable. 

*Equity  will  not  decree  specific  performance 
of  contracts  for  personal  services.— H.  W.  Goa- 
sard  Co.  v.  Crosby  (Iowa)  483. 

i   3.    ProeeedlBKs  and  relief. 

•Where  a  vendee  contracts  for  the  purchase 
of  real  estate  on  the  representation  of  the  ac- 
tual owners  that  the  vendor  signing  the  con- 
tract is  the  only  party  in  interest,  the  un- 
disclosed owners  are  proper  parties  defendant 
in  an  action  for  specific  performance.— Hopkins 
V.    Baremore    (Minn.)    831. 

In  an  action  for  specific  performance  of  a 
contract  made  with  a  father  against  the  heirs 
of  the  father  to  compel  conveyance  to  plaintiff 
of  a  farm,  evidence  held  to  support  findings  for 
plaintiff.— Beam  t.  Beam  (Neb.)  741. 

SPEEDWAYS. 

See  "Municipal  Corporations,"  §S  6,  7. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Uqnors." 


STAMPS. 

Absence  of,  affecting  admission  of  docomentarj 

evidence,  see  "Evidence,"  S  8. 

STATEMENT. 

By   witness    inconsistent   with    testunony,    eer 

"Witnesses,"  S  3. 
Of  taxable  property,  see  "Taxation,"  |  B. 

STATES. 

Application    of    limitations    to    daims    acaiast 

state,  see  "Limitation  of  Actions,"  {  1. 
Consent  of  state  to  dissolution  of  corporation. 

see  "Corporations,"  §  7. 
Courts,  see  "Courts." 
Legislative   power,    see    "Constitutional    Law,* 

S  2. 
Presumption   as   to   laws   of  oth»   states,  see 

"Evidence,"  §  2. 
Quo  warranto  in  name  of  state,  see  "Qao  Wa^ 

ranto,"  ${  1,  2. 
Subjects  and  titles  of  statutes  relating  to  lands 

sold  to  state,  see  "Statutes,"  {  3. 

STATUTES. 

Laws  delegating  power  to  local  authorities,  see 
"Constitutional  Law,"  {  2. 

Laws  denying  due  process  of  law,  see  "Constitu- 
tional Law,"  8  5. 

Laws  denying  equal  protection  of  laws,  see  "Con- 
stitutional Law,"  S  4. 

Presnmption  as  to  laws  of  other  states,  see  "Evi- 
dence,^' S  2. 

Requisites  of  indictment  for  statutory  offens*. 
see  "Indictment  and  Information,"   I  2. 

Validity  of  ex  post  facto  laws,  see  "Constitu- 
tional Law,"  $  3. 

Provitiont  relating  to  partioulmr  tubfeeU. 
See  "Animals" ;  "Contempt,"  i  1 ;  "Counties.- 
I  2;  "Courts,"  S8  2,  4;  "Creditors'  Suit": 
"Dedication,"  §  1;  "Descent  and  tHstribu- 
tion" :  "Discovery,"  i  1 ;  "Dismissal  and  Sos- 
Suit,"  I  1 ;  "District  and  Prosecuting  Attor- 
neys'": 'T>ower,"  •'2;  "Drains,"  {   1;      " 


tidns,''  S§  1-3; 


"Exe( 


•Elec- 
,  ..suiecutors  and  Administra- 
tors," 8  "6;  "False  Pretenses":  "Fences"; 
"Grand  Jury" ;  "Habeas  Corpus,"  I  1 ;  "Hieh- 
ways,"  8  1 ;  "Incest" ;  "Intoxicating  Liquors" : 
"Joint  Tenancy" ;  "Judgment,"  8  10 ;  "Limita- 
tion of  Actions,"  18  1,  3 ;  "Marriage" ;  "Mai- 
shaling  Assets  and  Securities" ;  "Mechanics' 
Liens'^  "Mines  and  Minerals,"  S  2;   "Mort- 

tages,"  8  5;  "Municipal  Corporations,"  H  1. 
;  "Ne  Eieae';  "Offlcers,"  S  1;  "Perpetui- 
ties" ;  "Physicians  and  Surgeons" ;  '-PltM.]- 
ing,"  «  3 ;  "Public  Lands,"  8  1 ;  "Quo  Wi-ir- 
ranto,"  8  1;   "Railroads,"  |8   1,  4:   "Ref*r- 


>«ds,"  18 
";  "Sal« 


ence,"  8  1;  "Robbery";  "Sales."  8  8;  "Taia- 

tion"  8  2:  'Towns,'"^  88  1.  2;  "Trusts,"  8  1: 

"Wills,"  is. 
Alimony,  see  "Divorce,"  8  3. 
Charge  to  jury,  see  "Criminal  Law,"  {  9. 
Married  women's  property  acts,  see  "Hostnn^ 

and  Wife,"  8  2. 
Orders,  see  "Motions." 

Punishment  for  crime,  see  "Criminal  Law."  {  Itv 
Statute  of  frauds,  see  "Frauds,  Statute  of." 
Statutory  new  trial,  see  "New  Trial,"  |  4. 

8    I.    Enaetment,  requisites,  and  walidlty 
in  ceneral. 

It  is  not  essential  to  the  amendment  of  an  act 
creating  a  court,  as  to  matters  of  practice  asi 
procedure  that  it  be  passed  by  a  two-thirds  vote 
of  both  branches  of  the  Legislature.— Dahlstea 
V.   Anderson   (Minn.)   697. 


*Polnt  annotated.    See  syllabus. 
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S  2.    Oeneral  and  apeolal  or  local  Ia««. 

*Con8t.  art  4,  f  33,  prohibiting  special  legis- 
lation  on  certain  enumerated  subjects,  does  not 
apply  to  tlie  power  of  the  Legislature  to  create 
new  courts  under  article  6,  §  1,  nor  to  an  amend- 
ment of  the  act  creating  a  conrt  thereunder. — 
Dahlsten  ▼.  Anderson  (Minn.)  697. 

*Laws  1901,  p.  120,  c.  95,  in  relation  to  the 
establishment  of  municipal  waterworks  and 
lighting  plants  by  cities  of  the  fourth  class, 
held  not  unconstitutional  owing  to  the  classifi- 
cation.—Smith  T.  City  of  Burlington  (Wis.)  79. 

S   3.    Snbjeots  and  titles  of  acta. 

Act  30th  Oen.  Assem.  p.  41,  c.  48,  in  relation 
to  peddlers,  Mli  violative  of  Const  art  8,  §  29, 
requiring  the  subject  of  an  act  to  be  expressed 
in  the   title. — State   v.   Brlstow   (Iowa)   199. 

Laws  1897,  p.  294,  No.  229,  amending  Pub. 
Acts  1893,  p.  354,  No.  206,  and  providing  six 
months'  grace  to  the  original  owner  of  lands 
sold  to  the  state  for  taxes  and  conveyed  to 
private  parties,  held  within  the  title  of  the 
original  act— Reed  t.  Auditor  General  (Mich.) 
276. 

*Fab.  Acts  1893,  p.  854,  No.  206,  entitled 
an  act  providing  for  the  collection  of  taxes 
and  the  sale  of  lands  not  redeemed,  etc,  held 
not  objectionable  as  containing  a  plurality  of 
subjects.— Reed  t.  Auditor  General  (Mich.)  275. 

*The  object  of  Act  No.  272,  p.  418,  Pub.  Acts 
1905,  held  expressed  in  its  title,  within  Const 
art.  4,  I  20.— McCall  y.  Calhoun  Circuit  Judge 
(Mich.)  601. 

Laws  1901,  p.  220,  c.  165,  sufficiently  ex- 
presses its  object  in  the  title  which  states  that 
the  act  was  an  amendment  of  Rev.  Codes  1899, 
S  1269,  relating  to  the  rights  of  purchasers  at 
tax  sales. — State  Finance  Co.  v.  Mather  (N. 
D.)  350. 

f  4.    Aateadment,  revlsloit,  and  oodlfloa- 
tlon. 

•Act  No.  272,  p.  418,  Pub.  Acts  1905,  held 
not  to  amend  Comp.  Laws,  {  305,  within  Const, 
art  4,   I   25,   providing   that  no  act   shall   be 


amended  by  reference  to  its  title  only.— McCall 
V.  Calhoan  Circuit  Jndge  (Mich.)  601. 

8   5.    Repeal,  supeiuloii,  expiration,  and 
revlTal. 

Cobb^'a  Ann.  St.  §  3171,  enacting  a  penalty 
for  sellfng  glandered  horses,  held  net  repealed 
by  a  subsequent  act  being  sections  8174-3177 
of  said  statute.— Canham  v.  Bruegman  (Neb.) 
738. 

t  6.    Oonatmotlon  and  operation. 

*Act8  31st  Gen.  Assem.  p.  Ill,  a  155. 
amending  Code,  i  8662,  by  providing  that  it 
shall  be  construed  as  inclumng  shorthand  notes 
as  evidence  in  "writing"  to  be  filed  as  part  of 
the  record  on  appeal  in  equity  cases,  held  not 
to  affect  rights  lost  at  the  time  of  its  passage. 
—Richardson  v.  Fitzgerald  (Iowa)  866. 

Acts  31st  Gen.  Assem.  p.  Ill,  c.  155,  amend- 
ing Code,  i  3662,  by  providing  that  such  sec- 
tion "shall  be  so  construed"  as  to  make  a  cer- 
tain change  in  its  provisions  as  theretofore 
construed,  held  not  intended  as  a  direction  as 
to  the  construction  of  the  original  section. — 
Richardson  v.  Fitzgefald  (Iowa)  866. 

•The  designation  in  Act  No.  272,  p.  418,  Pub. 
Acts  1905,  of  the  place  for  holding  terms  of 
court  in  a  certain  circuit   held  aided   by   the 

feneral   statute   (Comp.   Laws   1897,   |   305).— 
IcCall  V.  Calhoun  Circuit  Judge  (Mich.)  6()1. 

•The  rule  for  constming  revised  statutes 
permits  a  reference  to  and  examination  of 
prior  statutes  for  the  purpose  of  ascertaining 
the  intent  of  the  Legislature,  when  the  revised 
statute  is  ambiguoos  or  susceptible  of  two  con- 
structions.— State  V.  Stroschein   (Minn.)  235. 

•Changes  made  by  a  revision  of  the  statute 
will  not  be  construed  as  altering  the  law  un- 
less it  is  clear  that  such  was  the  intent — 
Becklin  t.  Becklin  (Minn.)  243. 

•Statutes  will  have  a  prospective  operation 
only  unless  an  intent  to  the  contrary  is  ex- 
pressed by  or  impMed  from  the  language  used. 
— Stein  V.  Hanson  ^Minn.)  821. 


ITNTTED  STATES. 

STATUTES  AT   LARGE. 

1882,  Aug.  7.  ch.  434,  I  6, 

22  Stat  342 762 

1887,  March  2,  ch.  314,  { 

1,  24   Stat  440   [U.   S. 

Comp.  St  1901,  p.  3218]  770 
1898,  July  1,  ch.  541,  §  11, 

30  Stat  549  [U.  S. 

Comp.  St.  1901,  p.  3426]  81 
1898,  July  1,  ch.  641,  8  17; 

80    Stat    550    [U.    S. 

Comp.  Bt  1901,  p.  8428]  774 

COMPILED  STATUTES 
1901. 

Page  8218    770 

Page  3426    31 

Page  3428    774 

IOWA. 

CONSTITUTION. 

Bills  of  Rights,  §  IS 311 

Amend.   1884,  art.  5,  8  15  020 

Art  1,  8  9 1087 

Art  1,  88  11,  13 !)20 

Art  8,  8  29 199 


STATUTES  CONSTRUED. 

CODE  1851. 
8    2096 1082 

CODE  1878. 
§§  527,  559-572 876 

CODE  189». 

273   1021 

303   616 

304  1087 

8  616,    622 1109 

680  5 

697   203 

8  751,  782 311 

8  1316,  1820,  1374 212 

1448  180 

88  1523,  1528.  1533 122 

ll  1613,  1614,  1616 801 

18  1642-1652  894 

$  1841  9 

f  1866  13 

I  2015  453 

§8  2313,  2314 1105 

§  2340  185.  282 

§  2355  1105 

f  2.369  310 

i  2302  1011 

I  2406  732 

8  2424  1011 

S  2429  732 


18  2579,  2580 730 
2976  460 
3105  1020 
3174  610 
3180  707 

iS  3193,  3198  1075 

;'.301  776 

3310  455 

3.333  194 

3432  806,  1075 

3456  1023 

3459  608 

.3500  1094 

8  3541  201 

8  3652.    Amended   by 
Laws  1906,  p.  Ill,  ch. 

155 866 

8  3705  115 


3848 
39.'',5 
3966 


286 
722 
469 


|§  Rim,    3978 887 

8  4017  710 

8  4087  887 

8  4091  et  seq 707 

8  4096  864 

8  4101  210,  455 

8  4110  1009 

8  4227  1106 

88  4228,  4238 1080 

8  4316  867 


•Point  annotated.    See  ayllabns. 
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I  4608  180 

1  4728  900 

I  4740  920 

8  4774  5 

U   4905,  4906 122 

l§  5029,  5033,  5034 5 

I  5(M1  119 

i  52-16.  Amended  by  Laws 
1898,  p.  61,  ch.  114,  S  2  920 

5  5258  491 

S  5281  616 

§  5290  :.  730 

S|  5319,  5321 920 

I  R365  115 

i  5373  108S 

«§  5376,  5377 920 

S«  5407,  5423 115 

II  .5431,  5443 1085 

I  5448  190 

S§  5484,  5491 900 

I  5536   190 

§§  5540-5543    121 

CODE   SUPPLEMENT   1902. 

Page  551     920 

S  245a   776 

»  4('*a    122 

§  2r)70a.  Amende<l  by  Laws 

1902,  p.  102,  ch.  98 612 

§  2575   1109 

LAWS. 

1898,  p.  16.  ch.  9,  S  1 776 

1898,  p.  61,  ch.  114,  §  2. .  .  920 

1900,  p.  33,  ch.  50 212 

1902,  p.  08,  ch.  108 1109 

liK)2,  p.  &5,  ch.  130,  §  42.  .     13 

1902,  p.  87,  ch.  130,  §  65.  .  909 

1903,  p.  41.  ch.  48 199 

1903,  p.  102,  ch.  98 612 

1904,  p.  28.  ch.  37 1109 

190C,  p.  Ill,  ch.  155 866 


MICHIGAN. 


CONSTITUTION. 

Art  4.  5i  20,  25 

Art  14,   S   9 


601 
27 


COMPILED  LAWS   1897. 

Ch.  208   845 

Ch.  300   44 

S§  302,  305 601 

5  3S71    &")5 

5  4:U(;   261 

5  6-_M0    429 

S  7057    45 

S  S.-)74    1062 

5  Sl~\S    662 

§  SV.n    274 

<!  ,S707    2i;."i 

S  972.%    845 

S  97;«l    40.'! 

§  9745    845 

«  «.(flil2    52 

S   10.207     S.">8 

S§   30.:!()1,     10,305 115 

5   10,421     841 

S  10  484     769 

S5  lO.-ni,  10,714 669 

S  11.9f4     411 

§  11,984     440 


LAWS. 

1879,   p.   179,   No.  374,   8§ 
10,    33 20 


1899,  p.  150,  No.  107 257 

1897,     p.     294,     No.    229. 

Amended  by  Laws  1893, 

p.  354,  No.  206 275 

1899,  p,  150,  No.  107 257 

1901,  p.  235,  No.  172 1057 

1901,  p.  413,  No.  417 20 

19*3,  p.  6.  No.  7 4.33 

1903,  p.  30,  No.  30 255 

1903,  p.  350.  No.  222 1131 

1903,    p.   388,   No.   236,   { 

141    37 

1905,  p.  418,  No.  272 601 

1905,  p.  795,  No.  592,  §  5. .     27 


MINNESOTA. 


Art  4,  §  33. 
Art.  6,  §  1.. 
Art  6,  «  2.. 
Art  7,  I  6. . 


C97 
997 
404 


GENERAL  STATUTES  1894. 

§  1564   821 

S  1602.  suhd.  2 251 

§1  1616,  1617 821 

«  1832   840 

§  51.36,  subd.  2 703 

S  5417    231 

S  5434    1115 

REVISED  LAWS  1905. 

S§  202,  203 404,  820 

S  62.5.  subd.  3 248 

S§  15.34,  1559 235 

S  3175  1116 

§  3579  243 

I  4086  1001 

Sf  4111,  4112 243 

§§  4430,  4454 821 

§  4063  995 

LAWS. 

1873,  p.  302,  ch.  Ill 993 

1895,  p.  146,  ch.  27 995 

1S!15,  p.  352,  ch.  laS,  i  7.  .  703 
1901,  p.  121,  ch.  113 232 

1901,  p.  mi.   ch.  397 697 

1902,  p.  28,  ch.  2.  §S  ,53,  54  821 
1902,  p.  99.  ch.  38.  S  10. . .  993 
1905,  p.  400,  ch.  267 698 

NEBRASKA. 

CONSTITUTION. 
Art  8,  §  2 770 

CRIMINAL  CODE. 
§  204   764 

CODE    OF    CIVIL    PROCE- 
DURE. 

55  367,  371,  384,  385 106 

isS  4.56-470    172 

5  497   175 

I  002   391 

COBREY'S  ANNOTATED 
STATUTES  1903. 

5  1498   175 

S  1612   705 

§§  3170.    3171,    3174-3177  733 

5  CttiO   498 

8  0203   381 


1903. 

Ch.  32,  i  26 73S 

Ch.  36,  §  4 381 

Ch.  50,   S   20 395 

Si  708i,  7170 220 

COMPILED  STATUTES 

1905. 

Ch.  87,   S   19 770 

LAWS. 

1883,  p.  302,  ch.  74 218 

1S85,  p.  335,  ch.  85 218 

1903,  p.  407,  ch.  73,  8  66. .  385 

NORTH  DAKOTA. 

REVISED  CODE   1895. 

§  1273   322 

REVISED  CODES  1899. 

§  1219   S.V1 

§  1262   32:; 

§  1208  322,  350,  357 

§  1269   IC* 

§  1.331  et  seq 335 

8  1344     335,  357 

I  1345  a^'^ 

I  6630    322 

§  7002    320 

§  7838   1026 

REVISED  CODES  19C6. 
§i  2013,  9646 1026 

LAWS. 

1890,  p.  376,  ch.  1.32 322 

1891,  p.  129,  ch.  50 57 

1891,  p.  271.  ch.  100,  S  7. .  322 

1897,  p.  76,  ch.  67 357 

1897,  p,  76,  ch.  67,  I  15. . .  335 

1901,  p.  9.  ch.  5 3(i{ 

1901,  p.  220,  ch.  165.  .322,  350 

SOUTH  DAKOTA. 

CONSTITUTION. 
Art.  9,  §  6 216 

REVISED  CIVIL  CODE. 

§§  1023,  1195,  1207,  1283, 

1285  ft46 

S  1687  516 

8  2035  507 

REVISED  CODE  OF  CRIM- 
INAL PROCEDURE. 
§§  146,  158 513 

REVISED  JUSTICES' 

CODE. 

IS  100,  101 e41 

REVISED  POLITICAL 
CODE. 

S§  809-865    216 

88  1886,  1902 644 

LAWS. 

1905,  p.  145,  ch.  107,  S!  1, 
5    216 


IMDBX. 


1225 


WI8CONSIK. 

CONSTITUTION. 

Art  7,  8  S 628 

REVISED  STATUTES  1898. 

Ch.  6.  U  81-85 628 

{  41  ..: 650 

18  773,  776 564 

88  1024,  1024a 989 

-  1038,  snbd.  23 109 

5  1064,  1065 968 

[  1269,  1283 985 

)   1359-1371  139 

1558,  1559 421 

1809  88 

|8  1848,  1863 100 

1945a   937 

i  2068,  2069 1032 

12206.2278 91 

88  2302,    2307 661 

8  2330  652 

88  2341,    2342 99 

8  2349  652 


!8  2640,  2642 552 

'  2847   633 

,  2667   105 

8  2784-2786    925 

2832   640 

2843  658 

2863   977 

2879   640 

2949   658 

3049   552 

3156   537 

is  3237-3239    581 

3400 540 

3769   71 

3791   136 

3822   99 

3840  942 

3852  00 

§  4018,    4032 552 

4038  136 

I  4222,  4226 681 

i  4375,  4376 986 

4388  633 

4392 88 

4423   678 


§  4532  ..; 656 

I  4972  678 

CITY  CHARTERS. 
Milwaukee,  ch.  4,  subsec.  1  421 

LAWS. 
1869,  p.  77,  ch.  44.     Re- 
pealed by  Laws  1883,  p. 

257,  ch.  309 109 

1883,  pw  257,  ch.  309 109 

1899,  p.  116,  ch.  83,  8  2. . .  968 

1899,  p.  6^,  ch.  800 652 

1899,  pp.  6^  694,  712,  ch. 
356,  88  1675-17,  1675-20, 

1677-3    674 

1901,  p.  120,  ch.  96.  8  2...     79 
1903,  pp.  758,  759,  ch.  461, 

8«  9,  12 560 

1903,    p.    762,   ch.   451,   8 

16 650.  628 

1903,  p.  763.  ch.  461,  8  20  650 
1903.     p.     766,  .  ch.    451, 

8  25 650,  628 

1905.  p.  726,  ch.  422 622 


STAY. 

Of  proceedings  on  appeal  from  justice's  court, 
see  "Justices  of  the  Peace,"  8  3. 

STENOGRAPHERS. 

RetToactlye  oi>eration  of  statute  relating  to  filing 
shorthand  notes  as  part  of  record  on  aK>eal, 
see  "Statutes,"  8  6. 

Shorthand  notes  as  evidence  on  retrial,  see  "Evi- 
dence," 8  U< 

STIPULATIONS. 

Stipulation  in  action  for  price  of  car  load  of 
lumber  held  to  authorize  the  admission  of  evi- 
dence of  a  set-off  for  breach  of  contract  to  de- 
liver five  car  loads  of  lumber,  notwithstanding 
insufficiency  of  pleading.— Floyd  v.  Mann 
(Mich.)  679. 

STOCK. 

Corporate  stock,  see  "Corporations,"  88  1>  2. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  8  3. 

STREET  RAILROADS. 

See  "Railroads." 

Admission  by  officer,  see  "Evidence,"  8  6> 

Applicability  of  instructions  to  case  in  action  for 
Injuries  caused  by  operation  of,  see  "Trial," 
S  10. 

Carriage  of  passengers,  see  "Carriers." 

Imputed  negligence  of  person  injured  by  opera- 
tion of,  see  ^'Negligence,"  8  2. 

Quo  warranto  to  determine  right  to  exercise 
franchise,  see  "Quo  Warranto,"  8  1- 

Bequests  for  instructions  in  action  for  injuries 
caused  by  operation  of,  see  "Trial,"  8  !!• 

i    1.    BcKnlatlon  and  operatlom. 

*In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  pedestrian  in  a  crossing 
accident,  plaintifC  held  not  guilty  of  contributory 
negligence,  as  a  matter  of  law.— Perjue  v.  Citi- 
zens' Electric  Light  &  Gas  Co.  (Iowa)  280. 

♦The  care  required  of  one  about  to  cross 
track  of  a  steam  railway  does  not  apT)ly  with 
equal    rigidity    to    the    crossing    of    a    street 


railway    track.— Perjue    v.    Citizens'     Electric 
Light  &  Gas  Co.  (Iowa)  280. 

Under  the  provisions  of  certain  city  ordi- 
nances, held  that,  as  between  a  street  car  and 
apparatus  of  the  fire  deoantment  responding  to 
an  alarm,  the  latter  was  entitled  to  the  right  of 
way.— McBride  y.  Des  Moines  City  Ry.  Co. 
(Iowa)  61& 

In  an  action  against  a  street  railroad  for  the 
death  of  a  member  of  a  municipal  fire  depart- 
ment in  a  collision  between  a  hose  wagon  and 
a  car,  held  proper  to  refuse  to  admit  in  evi- 
dence on  t>ehalf  of  plaintiff  rules  of  the  fire 
department.— McBride  v.  Des  Moines  City  Ry. 
Co.  (Iowa)  61& 

In  an  action  against  a  street  railroad  for  the 
death  of  a  member  of  a  municipal  fire  depart- 
ment in  a  collision  between  a  hose  wagon  and 
a  car,  an  instruction  stating  the  legal  eifect  of 
a  certain  city  ordinance  held  not  erroneous. — 
McBride  v.  Des  Moines  City  Ry.  Co.  (Iowa)  618. 

*In  an  action  against  a  street  railroad  for  the 
death  of  a  member  of  a  municipal  fire  depart- 
ment in  a  collision  between  a  hose  wagon  and 
a  car,  a  city  ordinance  relating  to  the  obstruc- 
tion of  the  fire  denartment  held  properly  ad- 
mitted in  evidence.— McBride  v.  Des  Moines  City 
Ry.  Co.  (Iowa)  618. 

*Where  dogs  are  fighting  on  a  street  rail- 
way track,  and  they  are  apparently  oblivious 
to  an  approaching  car,  the  motorman  upon 
discovering  them  in  a  position  of  peril  must 
exercise  reasonable  care  by  using  proper  sig- 
nals, or  by  checking  the  speed  of  the  car,  to 
avoid  injuring  them. — Harper  v.  St.  Paul  City 
Ry.  Co.  (Minn.)  227. 

A  city  ordinance  regulating  the  operation  of 
cars  approaching  railroad  crossings  construed, 
and  held  not  to  require  the  stopping  of  cars 
l>etween  two  railroad  tracks  crossing  the  street 
car  track. — Bartholomaus  v.  Milwaukee  Elec- 
tric Ry.  &  Light  Co.   (Wis.)   143. 

*A  person  struck  by  a  street  car  held  guilty 
of  contributory  negligence  as  a  matter  of  law. 
— Morice  v.  Milwaukee  Electric  Ry.  &  Light 
Co.  (Wis.)  567. 

*  Motorman  held  required  to  keep  lookont  for 
persons  approaching  or  about  to  approach  track, 
especially  young  children. — Glettler  v.  Sheboy- 
gan Light,  Power  &  Ry.  Co.  (Wis.)  973. 

In  action  for  injuries  to  child  on  street 
car  track,  evidence  held  sufficient  to  show  that 
motorman   could   have   seen   cliild   in   time   to 


*Palat  Mutotated.    See  Byllabva. 
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— Glettler  v.  Sheboygan  Light,  Power  &  Ry.  Co. 
(Wis.)   973. 

Finding  by  jury  that  necUgence  of  defend- 
ant in  not  keeping  proper  lookoat  and  in  im- 
posing conductor's  duty  on  motorman  were 
proximate  causes  of  injury,  held  not  erroneous 
because  of  failure  to  ascertain  to  which  ground 
of  negligence  the  accident  was  attributable. — 
Glettler  v.  Sheboygan  Light,  Power  &  Ry.  Co. 
(Wis.)   978. 

STREETS. 

See  "Highways" ;  "Municipal  CorporationB,"  U 

6-8. 
Quo  warrantor  to  determine  right  to  ase,  see 

"Quo  Warranto,"  f  1. 

SUBROGATION. 

*A  purchaser  at  second  mortgage  sale  held 
under  the  facts  entitled  to  Iiave  the  first  and 
second  mortgages  restored  of  record  and  to  he 
subrogated  to  the  rights  of  the  first  and  second 
mortgagees. — Home  Inv.  CSo.  t.  Clarson  (S.  D.) 
507. 

In  a  suit  by  the  purchaser  under  a  second 
mortgage  sale  to  be  subrogated  to  the  rights  of 
the  first  and  second  mortgagees,  the  facts  held 
to  warrant  a  finding  that  when  plaintiff  paid 
the  first  mortgage  and  filed  a  release,  he  did 
not  know  that  no  service  of  summons  had  been 
had  on  the  third  mortgagee  or  that  snch  fact 
was  recited  in  the  decree  for  foreclosing  the 
second  mortgage.— Home  Inv.  Co.  t.  Clarson 
(S.  D.)  607. 

Under  Rev.  CIt.  Code,  g  2035,  In  a  suit  by 
the  purchaser  at  a  second  mortgage  sale  to 
restore  the  first  and  second  mortgages  of  rec- 
ord and  to  be  subrogated  to  the  rights  of  the 
mortgagees  therein  and  for  foreclosure,  he  hav- 
ing paid  the  first  mortgage  and  filed  a  release, 
not  knowing  that  the  third  mortgagee's  rights 
were  not  cut  off,  held,  that  the  allowance  to 
plaintiff  of  interest  from  foreclosure  sale  and 
release  was  proper,— Home  Inv.  Co.  t.  Clar- 
son (S.  D.)  507. 

SUBSCRIPTIONS. 

Amendment  of  pleading  in  action  on,  see  "Plead- 
ing." I  6. 

Harmless  error  in  action  on,  see  "Appeal  and 
Error,"  {{  20,  22. 

To  corporate  stock,  see  "Corporations,"  S§  1,  2. 

'Persons  making  gratuitous  subscriptions  may 
withdraw  therefrom  before  the  real  party  in 
interest  has  received  the  same  or  acted  thereon. 
—American  Ufe  Ins.  Co.  v.  Melcher  (Iowa)  803. 

Notice  of  withdrawal  from  a  gratuitous  sub- 
scription was  properly  given  to  the  person  who 
had  possession  of  the  subscription  paper,  and 
who  secured  the  names  thereto. — American  Life 
Ins.  Co.  V.  Melcher  (Iowa)  805. 


SUICIDE. 

Best  and  secondary  evidence  as  to, 

dence,"  |  4. 
By  insured,  see  "Insurance,"  §  3. 


"Evi- 


Recovery  of  possession  by  landlo 
lord  and  Tenant,"  f  6. 

SUMMONS. 

Laws  relating  to  publication  of  as 
process  of  law,  see  "CcHistitutioi 

SUPPORT. 

Construction  of  contract  for,  see  " 
2,6. 

SUPREME  COURT 

See  "Courts,"  i  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURFACE  water: 

See  "Waters  and  Water  Courses, 

SURPLUSAGE. 

In  indictment,   see   "Indictment   a 
tion,"  i  2. 

SURRENDER. 

Of  written  instrument  for  cancellati< 
cellation  of  Instruments." 

SURVIVORSHIP. 

Of  joint  tenant,  see  "Joint  Tenai 

SUSPENSION. 

Of  attorney,  see  "Attorney  and  CI 
Of  officer,  see  "Officers,"  g  1. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Application  of  doctrine  of  idem  sona: 

in  notice  of  redemption  from   ta 

"Names." 
Application  of  limitations  to  proceed 

covery  of  taxes  paid,  see  'tiimita 

tions,'"'  S  1. 
Conclusiveness  of  judgment  in  proc 

collection  of  taxes,   see  "Judgmei 
Laws  relating  to  tax  sales  as  denial 

cess  of  law,  see  "Constitutional  I 
Laws  relating  to  tax  sales  as  denii 

protecticm  of  laws,  see  "Constituti< 

i  4. 
Parol  or  extrinsic  evidence  in  actio 

tax  title,  see  "Evidence,"  §  9. 
Sale  by  sheriff  of  property  for  taxes, 

iffs  and  Constables,"  {  1. 
Subjects  and  titles  of  statutes  relat 

lection  of  taxes,  see  "Statutes,"  § 
Validity  of  agreement  between  benefi 

der  will  as  depriving  state  of  inher 

see  "Wills,"  $  6. 
Void  tax  deed  as  constituting  color  o 

"Adverse  Possession,"  |  L 


*  Point  mnaotated.    See  s^labns. 
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Local  or  tpectdl  taxes. 
See  "CJonnties,"  |  8;   "Drains,"  f  2;  "High- 
ways," I  2. 

Occupation  or  privilege  tame*. 
See  "Hawkers  and  Peddlers"  ;  "Intoxicating  Uq- 
aora,"  f  1;  "Licenses,"  f  1. 

(    1.    OoBstttviloaal     i«4iilreiiieata     and 
restrletlons. 

Under  Laws  1903,  p.  407,  c.  73,  S  66,  pro- 
viding that  grain  brokers  shall  be  assessed  on 
the  average  amount  of  capital  invested  tor  the 
preceding  year,  taxing  a  grain  company  on 
Its  real  estate  and  other  tangible  property, 
on  Its  average  capital,  and  also  on  the  grain 
in  its  elevators  on  the  Ist  day  of  April,  held 
to  the  extent  of  the  grain  bo  assessed,  double 
taxation. — Central  Granaries  Co.  ▼.  Lancaster 
County  (Neb.)  38S. 

(    S.    LlabllltT  of  persons  and  property. 

Priv.  &  Loc  Laws  18S9,  p.  77,  c.  44,  incor- 
porating a  turner  society  and  exempting  its 
property  from  taxation,  held  repealed  by  Laws 
1883,  p.  257,  c.  309  (Rev.  St.  1898,  g  1038, 
subd.  23)  covering  the  same  subject. — Gym- 
nastic Ass'n  of  South  Side  of  Milwaukee  v. 
City  of  Milwaukee  (Wis.)  109. 

A  building  owned  and  kept  by  a  turner  so- 
ciety held  not  wholly  used  for  educational  pur- 
poses within  Rev.  St.  1808,  §  1038,  subd.  23, 
and  being  indivisible,  was  wholly  subject  to 
taxation. — Gymnastic  Ass'n  of  South  Side  of 
Milwaukee  v.  City  of  Milwaukee  CWis.)  109. 

S   3.    Iiovy  and  assessmemt. 

*Under  Code,  {  1374,  county  treasurer  held 
to  have  had  the  same  authority  to  assess  prop- 
erty for  taxation  as  is  conferred  on  the  regu- 
lar assessor  by  Code,  (  1320. — Security  Sav. 
Bank  v.  Carroll  (Iowa)   212. 

*Under  Code,  SS  1816,  1320,  held,  that  where 
an  agent  holding  property  of  his  principal,  re- 
fuses to  disclose  the  nrincipal's  name,  the 
property  may  be  assessed  for  taxation  against 
the  agent  without  giving  the  name  of  the 
principal.— Security  Sav.  Bank  v.  Oarroll  (Iowa) 
212. 

Under  a  statute  providing  for  the  reassess- 
ment of  rejected  taxes,  no  reassessment  of  re- 
jected drain  taxes  could  be  made  without  the 
authority  of  the  board  of  supervisors  of  the 
county.— Auditor  General  v.  Tuttle  (Mich.)  48. 

Under  a  statute  authorizing  the  reassess- 
ment of  drain  taxes,  a  statement  to  the  board 
of  supervisors  dpscribing  a  drain  tax  for  re- 
assessment as  "Ret  drain,"  without  any  de- 
scriptions against  which  the  tax  was  to  be  re- 
assessed, held  insuflScient.— Auditor  General  v. 
Tuttle  (Mich.)  48. 

•The  abbreviation  "N.  W."  in  a  column  head- 
ed "Part  of  section"  was  sufficient  to  identify 
the  land  as  the  northwest  quarter  of  the  sec- 
tion named.— Beggs  v.  Paine  (N.  D.)  322. 

'  *An  objection  to  a  tax  sale  under  the  tax 
law  of  1897  for  irregularity  in  the  verification 
of  the  assessment  roll  is  barred  by  Rev.  Codes 
1809,  i  1263.— State  Finance  Co.  v.  Mather  (N. 
D.)  350. 

*The  failure  to  attach  to  the  assessment  roll 
the  prescribed  assessor's  affidavit,  required  by 
Rev.  Codes  1899,  I  1219,  does  not  invalidate 
a  tax  sale  of  the  property.— State  Finance  Co. 
V.  Mather  (N.  D.)  350.  ♦ 

♦The  term  "East  middle"  of  a  given  town  lot 
is  unintelligible  in  tax  assessment. — State  Fi- 
nance Co.  V.  Mather  (N.  D.)  350. 

*A  sufficient  description  of  property  intended 
to  be  assessed  is  essential  to  a  valid  tax. — 
State  Finance  Co.  ▼.  Mather  (N.  D.)  850. 


'Where  two  tracts  of  land  are  assessed  as 
a  single  tract,  the  entire  tax  proceeding  is  a 
nullity.— State  Finance  Co.  t.  Beck  (N.  D.) 
357. 

I  4.     Payment  and  refnndinK  or  reeoT- 
ery  of  tax  paid. 

Where  an  action  by  a  county  to  foreclose  a 
tax  lien  upon  a  tract  of  land  has  proceeded  to 
judgment  and  sale,  the  taxpayer's  right  to  dis- 
charge the  tax  by  payment  is  superseded  by 
his  right  to  redemption. — Squire  v.  McCarthy 
(Neb.)  7«a 

i   5.    OoIlootloB  and  enforoement  acalnat 
persons  or  personal  property. 

Under  Code,  j  1374,  and  Acts  28th  Gen.  As- 
sem.  p.  88,  c.  60,  held,  that  the  question  wheth- 
er a  connty  treasurer  acted  ui>on  sufficient  evi- 
dence in  assessing  omitted  property  can  only  be 
determined  on  an  appeal  as  provided  for  in 
chapter  50,  and  not  in  a  suit  to  enjoin  the 
collection  of  the  assessment.  —  Security  Sav. 
Bank  v.  Carroll  (Iowa)  212. 

*A  taxpayer  held  entitled  to  enjoin  the  col- 
lection of  a  void  assessment. — Security  Sav. 
Bank  v.  Carroll  (Iowa)  212. 

•Where  a  statement  to  enforce  payment  of 
taxes  on  personal  property  removed  from  a 
township  after  ita  assessment  therein,  complied 
with  Miller's  Comp.  Laws,  i  3871,  and  the 
validi^  of  the  taxes  was  not  questioned,  the 
treasurer  of 'the  city  in  which  property  of  the 
tax  dehtor  was  found  was  not  liable  to  him 
for  the  amount  of  taxes  paid  under  protest.— 
Godkin  v.  Corliss  (Mich.)  856. 

*A  statement  to  enforce  parent  of  taxes 
on  personal  property  removed  from  a  township 
after  its  assessment  therein,  held  to  sufficiently 
comply  with  Miller's  CJomp.  Laws,  |  3871.— 
Godkin  v.  Corliss  (Mich.)  855. 

i   e.    Sale    of   land    for   nonpayment    of 
tax. 

After  a  determination  by  the  Auditor  Gen- 
eral and  the  commissioner  of  the  state  land  office 
under  Pub.  Acta  1893,  p.  406,  No.  206,  S  127, 
as  amended  by  Acta  1899,  p.  150,  No.  107, 
.18  to  character  of  delinquent  lands  held,  that 
his  certificate  of  error  was  a  mere  nullity. — 
Jackson.  L.  &  S.  R.  Co.  v.  Solomon  Lumber 
Co.  (Mich.)  257. 

T^e  receipt  by  the  Auditor  General  for  re- 
demption money  after  determination  by  him  and 
the  commissioner  of  the  state  land  office  that 
delinquent  lands  were  barren  and  abandoned 
under  Pub.  Acta  1893,  p.  406,  No.  206.  g  127. 
as  amended  by  Acts  1899,  p.  150,  No.  107,  held 
not  to  work  any  estoppel  against  the  state. — 
Jackson,  L.  &  S.  R.  Co.  v.  Solomon  Lumber 
Co.   (Mich.)  257. 

After  a  determination  by  the  Auditor  Gen- 
eral and  the  commissioner  of  the  state  land 
office  under  Pub.  Acta  1803,  p.  406,  No.  206, 
g  127,  as  amended  by  Acts  1809,  p.  150,  No. 
107,  the  fact  that  the  Auditor  General  deeded 
the  lands  to  the  estate  by  forties  instead  of 
as  one  entire  description,  did  not  affect  the 
state's  title.— Jackson,  L.  &  S.  R.  Co.  t. 
Solomon  Lumber  Co.   (Mich.)  257. 

Where  a  prior  tax  sale  has  been  adjudged 
void,  the  lien  of  the  state  for  the  taxes,  pen- 
alties, and  coete  is  revived,  but  does  not  be- 
come delinquent  within  Gen.  St  1894,  g  1602, 
subd.  2,  until  the  state  has  taken  steps  to  en- 
force ita  lien. — Minnesota  Debenture  (3o.  v. 
United  Real  Estate  Corp.  (Minn.)  251. 

*A  statement  of  the  amount  of  taxes  in  the 
delinquent  list  la  which  the  dollars  were  sepa- 
rated from  the  centa  by  the  usual  heavy  ledger 
line  was  sufficient— Stein  t.  Hanson  (Minn.) 
821. 


*Point  annotated.   S««  ayUabna. 
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An  action  to  foreclose  a  tax  aale  certificate 
may  be  commenced  at  any  time  within  five 
years  from  the  date  when  redemption  might 
be  made  by  the  owner. — Mead  t.  Brewer  (Neb.) 
399. 

Where  the  holder  of  a  tax  aale  certificate 
takea  from  the  owner  a  conveyance  of  the 
patent  title,  his  tax  lien  is  merged  in  the  legal 
titie,  and  he  cannot  assert  it  in  hostility  to  a 
third  person  owning  another  tax  lien.— Mead 
T.  Brewer  (Neb.)  399. 

That  in  a  notice  of  delinquent  tax  sale,  the 
words  "amount  of  sale"  appeared  over  the 
column  In  which  was  stated  the  sums  for  which 
each  tract  was  to  be  sold,  held  immaterial. — 
Beggs  v.  Paine  (N.  D.)  322. 

A  tax  sale  certificate  for  a  sale  under  Rev. 
Codes  1899,  $  1262,  need  not  be  executed  under 
seal.— Beggs  V.  Paine  (N.  D.)  322. 

*A  certificate  of  sale  issued  on  a  tax  sale 
in  1897,  which  shows  that  one  acre  was  sold  out 
of  a  quarter  section,  but  does  not  identify  the 
particular  acre  referred  to,  was  void. — Beggs  v. 
Paine  (N.  D.)  322. 

A  certificate  of  sale  for  taxes  under  Laws 
1897,  p.  76,  c.  67,  Rev.  Codes  1899.  H  1331  et 
seq.,  is  not  void  on  its  face  for  failure  to  erase 
those  parts  of  a  blank  form  designed  for  use 
in  case  of  a  sale  on  different  terms. — Nind  v. 
Myers  (N.  D.)  335. 

The  provision  in  Laws  1897,  p.  76.  c.  67, 
for  a  Judi^ment  before  a  sale  for  taxes,  held 
not  constitutionally  necessary  as  a  condition 
precedent  to  the  right  of  the  Legislature  to 
authorize  the  aale  for  unpaid  taxes. — Nlnd 
T.  Myers  (N.  D.)  835. 

A  certificate  of  sale  for  taxes  under  Laws 
1897,  p,  76,  c.  67,  becomes  conclusive  evidence 
of  a  valid  sale  if  not  attacked  within  three 
years  after  the  sale,  unless  the  Judnnent  la 
paid  before  sale  or  redemption  macfe  after  sale. 
—State  Finance  Co.  v.  Beck  (N.  D.)  357. 

A  certificate  Issued  in  evidence  of  a  sale  for 
delinquent  taxes  under  Laws  1897,  p.  76.  c. 
67,  if  valid  on  its  face  is  prima  facie  evidence 
of  a  valid  Judgment  and  sale.— State  Finance 
Co.  V.  Beck  (N.  D.)  357. 

Where  two  tracts  of  land  are  assessed  and 
taxed  as  a  single  tract  and  the  same  irregularity 
appears  on  the  face  of  all  the  proceedings  under 
Iiaws  1897,  p.  76,  c.  67,  relating  to  sales  for 
delinquent  taxes,  the  judgment  is  void. — State 
Finance  Co.  v.  Beck  (N.  D.)  357. 

That  Instead  of  fumishing  the  sherifF  with  a 
certified  copy  of  the  judgment  on  which  to 
make  a  tax  sale,  the  original  judgment  was 
used,  is  not  a  jurisdictional  defect  in  the 
proceedings. — State  Finance  Co.  v.  Beck  (N. 
D.)  357. 

{   7.   RedempUoa  from  tax  aale. 

•Service  by  publication  of  notice  of  redemp- 
tion from  tax  sale  held  sufficient  under  the 
facts.— McCash  ▼.  Penrod  (Iowa)  180. 

Land  held  redeemed  from  a  tax  sale  under 
Tax  Law,  S  Ml,  Laws  1903.  p.  388,  No.  230. 
—Miller  v.  Steele   (Mich.)   37. 

'Where  the  purchaser  at  a  tax  sale,  or  an 
assignee  of  a  state  tax  certificate,  takes  steps 
to  perfect  his  title,  he  la  not  required  to  insert 
in  the  notice  of  redemption  the  amount  of 
the  state's  lien  arising  from  such  prior  void 
tax  sale.— Minnesota  Debenture  Co.  v.  tjnited 
Real  Estate  Corp.  (Minn.)  251. 

•That  the  return  of  service  of  notice  of  ex- 
piration of  redemption  by  the  sheriff  was  im- 
properly dated  did  not  render  it  insufficient — 
Stein  T.  Hanson  (Minn.)  821. 


•A  notice  of  expiration  of  redemptian  of 
property  sold  for  taxes  In  1901,  prepared  and 
served  in  accordance  with  Cen.  St.  1S84.  c. 
11,  8  1564,  is  sufficient  to  perfect  the  tax  title. 
—Stein  ▼.  Hanson  (Minn.)  821. 

•That  an  original  notice  of  expiration  of  re- 
demption of  land  sold  for  taxes  was  direct^ 
to  Hans  E.  Hanson,  and  the  notice  aa  pnblisbed 
was  directed  to  Hans  E.  Hansen,  was  a  mere 
irregularity.- Stein  v.  Hanson  (Minn.)  821. 

The  affidavit  of  the  mailing  of  notice  of  the 
time  when  the  right  to  redeem  from  tax  sale 
will  expire,  filed  with  the  clerk  of  court  pur- 
suant to  Rev.  Codes  1899,  t  1344,  is  competent 
evidence  of  such  mailing.— Nind  T.  Myers  (X. 
D.)  335. 

Notice  of  the  time  when  right  to  redeem  from 
a  tax  sale  under  Laws  1897,  p.  76,  c.  67,  will 
expire,  may  be  mailed  at  the  residence  of 
nouresident  certificate  holder. — Nind  t.  Myers 
(N.  D.)  335. 

Where  land  sold  for  taxes  Is  in  fact  unoc- 
cupied, it  is  not  necessary  to  state  that  fact  in 
the  affidavits  filed  under  Rev.  Codea  1899,  f 
1344,  in  proof  of  service  of  the  notice  of  ex- 

eiration  of  time  to  redeem.— Nlnd  t.  Myers  (N. 
>.)  835. 

•A  notice  of  the  expiration  of  the  time  to 
redeem  from  tax  sale  under  Laws  1897,  p. 
7G,  a  67,  is  fatally  defective  if  it  incorrectly 
states  the  time  when  the  redemption  ri^t  will 
expire.— State  Finance  Ca  t.  Beck  ^.  D.) 
857. 

•Service  of  notice  of  expiration  of  time  to 
redeem  from  a  tax  sale  on  the  grantees  in 
certain  recorded  tax  deeds  void  on  their  face. 
Is  not  a  service  on  the  owner  required  by  Rev. 
Codes  1899.  |  1344.— State  Finance  Cok  r. 
Be<^  (N.  D.)  867. 

i   8.    Tax  title*. 

•That  a  tax  deed  was  issued  to  James  Carney 
when  the  certificate  of  sale  had  been  assigned 
to  James  Karney,  the  same  person,  held  im- 
material.—McCash  V,  Penrod  (Iowa)  180. 

•The  substantive  rights  of  the  owner  of  land 
sold  for  taxes  are  determined  by  the  law  in 
force  when  the  adverse  proeeedinga  are  taken.— 
Stein  T.  Hanson  (Minn.)  821. 

A  tax  deed  to  land  bid  in  for  the  state  in 

1901,  which  was  executed  in  1904  to  a  pur- 
chaser, by  the  county  auditor  in  accordance 
witii  Gen.  St.  1^  c.  11,  i§  1616,  1617,  is  not 
void   because  it  failed  to  conform   witti   Lav-s 

1902,  p.  28,  c.  2,  81  58,  64.— Stein  v.  Hanson 
(Minn.)  82i 

A  tax  deed  not  substantially  compljring  with 
the  form  prescribed  by  law,  is  not  prima  facie 
evidence  of  a  valid  tax  sale,  and  does  not  set 
in  motion  limitations  barring  actions  to  set 
aside  tax  sales  without  adverse  possession. — 
Beggs  V.  Paine  (N.  D.)  322. 

A  tax  deed  Issued  under  a  tax  sale  made 
under  Laws  1890,  p.  376,  c.  132,  is  void  if  it 
fails  to  state  any  of  the  facts  which  a  tax 
deed  should  show  under  Laws  1891,  p.  271,  c. 
100,  {  7.— Beings  T.  Paine  (N.  D.)  822. 

•A  purchaser  at  a  valid  tax  sale  under  laws 
1890,  p.  376,  c.  132,  acquired  actnal  owner- 
ship of  the  land  sold  as  soon  as  the  right  of 
redemption  had  been  terminated,  though  a  de<>d 
in  proper  form  bad  not  been  delivered. — Begn 
^.  Paine  (N.  D.)  822. 

Where  a  certificate  holder  has  obtained  a 
tax  deed  good  on  Its  face  according  to  common 
law,  but  not  conforming  to  the  statutory  form 
and  therefore  void  on  its  face,  the  certificate  is 
not  barred  by  Laws  1901,  p.  220,  c.  165.- 
v.  Paine  (N.  D.)  822. 


•Point  aamotated.    See  syllabits. 
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A  tax  sale  made  in  1896  under  the  levenae 
law,  contained  in  Rev.  Codes  1895,  was  Toid 
if  based  on  an  anverifled  assessment  roll,  bnt 
the  defect  did  not  inTalidate  the  taxes  for 
'which  the  sale  was  made.— Beggs  y.  Paine  (N. 
D.)  322. 

All  objections  to  a  tax  sale  ander  Laws  1897, 
p.  76,  c.  67,  are  barred  unless  the  defect  is 
one  of  those  mentioned  in  Rev.  Codes  1899,  | 
1263,  or  some  other  jurisdictional  defect — 
State  Finance  Co.  t.  Beck  (N.  D.)  857. 

*A  tax  deed  void  on  its  face  is  not  evidence 
of  a  tax  sale  or  the  existence  of  a  tax. — State 
Finance  Co.  v.  Beck  (N.  D.)  337. 

Where  a  defect  in  a  tax  deed  is  pointed  oat 
and  no  proof  is  introduced  to  remedy  the  same, 
the  alleged  tax  title  purchager  has  no  claim 
cither  on  the  land  or  for  reimbursement  from 
the  county  as  on  a  void  sale.— State  Finance 
Co.  y.  Beck  (N.  D.)  857. 

*A  second  tax  deed  held  not  to  have  cut  off 
all  title  and  interest  conveyed  bv  the  first  one. 
—Patterson  v.  Cappon  (Wis.)  103. 

S  9.    —  Action*  to  ooaflna  or  try  title. 

■Statement  of  burden  of  proof  in  an  action 
to  quiet  tax  title.— McCash  v.  Penrod  (Iowa) 
180. 

'Deeds  so  indefinite  as  to  describe  no  land 
held  not  to  give  title  authorizing  attack  of  a 
■tax  deed.— McCash  v.  Penrod  (Iowa)  180. 

•A  tax  deed  not  being  void  but  at  most  ir- 
regular, Aeld  under  Code,  §  1448,  that  it  could 
not  be  attacked  after  five  years. — McCtesh  v. 
Penrod  (Iowa)  180. 

•In  replevin  to  recover  saw  logs  cut  from  cer- 
tain lands  held,  that  plaintiff  was  barred  by 
limitations  from  attacking  the  determination  of 
the  Auditor  General  and  commissioner  of  the 
state  land  office  that  such  lands  were  barren 
and  abandoned  under  Pub.  Acts  1893,  p.  400, 
No.  206,  S  127,  as  amended  by  Acts  1899,  p. 
130,  No.  107.- Jackson,  L.  &  S.  R.  Co.  v. 
Solomon  Lumber  Co.  (Mich.)  257. 

Evidence  field  sufficient  prima  facie  to  show 
that  the  assessor  had  neglerted  to  attach  an 
affidavit  to  assessment  roll.— Beggs  v.  Paine  (N. 
D.)  322. 

Under  Rev.  Codes  1899,  S  1263,  held,  that 
the  failure  of  a  person  affected  by  a  tax  sale  to 
seek  relief  before  the  tax  sale,  operates  as 
a  complete  bar,  unless  the  defect  complained  of 
was  a  jurisdictional  defect.— Beggs  v.  Paine  (N. 
D.)  322. 

A  party  attacking  a  certificate  of  tax  sale 
has  the  burden  of  showing  that  there  was  no 
valid  judgment.— Nind  v.   Myers  (N.   D.)  335. 

Under  Laws  1897,  p.  76,  c  67,  S  15,  Rev. 
Codes  1899,  {  1343,  a  certificate  of  tax  sale  is 
prima  fade  evidence  of  a  valid  sale  without 
proof  of  a  precedent  judgment.— Nind  v.  Myers 
(N.  D.)  335. 

A  party  claiming  title  under  a  tax  sale  certif- 
icate issued  pursuant  to  Laws  1897,  p.  76, 
c.  67,  need  not  prove  that  no  redemption  had 
been  made.— Nind  v.  Myers  (N.  D.)  333. 

A  sale  for  unpaid  taxes  under  Laws  1897, 
p.  76,  c.  67,  under  a  judgment  in  fact  invalid 
for  want  of  jurisdiction,  cannot  be  avoided  in 
an  action  brought  more  than  three  years  after 
the  sale,  where  part  of  the  taxes  were  valid. 
-Nind  v.  Myers  (N.  D.)  335. 

*In  an  action  to  determine  adverse  claims, 
plaintiff  will  not  be  relieved  from  an  invalid 
tax  sale  unless  he  pays  the  face  amount  of  a 
just  tax  with  interest  from  the  day  of  sale. 
—State  Finance  Co.  t.  Beck  (N.  D.)  3.'37. 


*Where  there  is  an  utter  absence  of  those 
things  inherently  essential  to  a  valid  tax, 
equity  cannot  require  payment  as  a  condition 
precedent  to  relief.— State  Finance  Oa  t.  Beck 
(N.  D.)  857. 

Though  a  judgment  of  sale  for  taxes  was  void, 
the  sale  becomes  valid  if  not  attacked  within 
three  years,  unless  a  jurisdictional  defect  can 
be  shown.- State  Finance  Co.  t.  Beck  (N.  D.) 
357. 

*In  an  action  to  determine  adverse  claims 
arising  out  of  tax  certificates,  the  complaint 
need  not  allege  a  payment  or  offer  of  payment 
of  taxes  justly  due,  but  before  granting  any 
relief  the  court  should  require  such  payment. 
—Powers  V.  First  Nat  Bank  (N.  D.)  361. 

*In  an  action  to'  determine  adverse  claims 
arising  out  of  tax  certificates  on  which  taxes 
are  justly  due,  equity  will  not  grant  relief  for 
plaintiff  until  be  pays  or  offers  to  pur  such 
taxes.— Powers  v.  First  Nat  Bank  (N.  D.)  861. 

That  the  rule  of  caveat  emptor  applies  to 
tax  sale  purchasers  is  not  ground  for  not  ex- 
ercising in  behalf  of  them  the  usual  principles 
in  equity  actions.- Powers  v.  First  Nat.  Bank 
(N.  D.)  361. 

*One  seeking  to  remove  a  cloud  caused  by  a 
void  tax  sale  will  be  required  to  pay  the  amount 
justly  due  for  the  taxes  covered  by  the  void 
sale.— Fenton  v.  Minnesota  Title  Ins.  &  Trust 
Co.  (N.  D.)  863. 

1 10.   X^caoy,   Inberitaaoe,   and   transfer 
taxes. 

*A  collateral  inheritance  tax  held  collectible 
out  of  each  specific  share  or  interest,  and 
not  out  of  the  general  property  of  the  estate. — 
In  re  Stone's  Estate  (Iowa)  453. 

TEACHERS. 

See  "Schools  and  School  Districts,"  {  1. 

TELEGRAPHS  AND  TELEPHONES. 

Offer  and  proposal  of  contract  as  question  for 
jury  in  action  against  telegraph  company,  see 
"Contracts,"  |  1. 

I  1.     Regidation  and  operation. 

In  an  action  to  recover  profits  lost  on  an 
exchange  of  realty  by  defendant  telegraph  com- 
pany's negligence,  lield  error  to  direct  a  ver- 
dict for  defendant— Lucas  v.  Western  Union 
Telegraph  Co.  (Iowa)  191. 

'Whether  plaintiff  lost  a  contract  to  exchange 
land  because  of  defendant's  delay  in  delivering 
telegram  held  a  question  for  the  jury. — Lucas 
T.  Western  Union  Telegraph  Go.  (Iowa)  191. 

TENANCY  IN  COMMON. 

See  "Joint  Tenancy." 

I   1.    Rlglita   and    UabUltlea    of   «o-ten- 
ants  as  to  third  persons. 

The  rule  that  a  tenant  in  common,  who  has 
knowledge  of  a  deed  executed  by  his  co-tenant 
may  assume  that  it  conveys  only  such  co-ten- 
ant's interest,  is  not  applicable  where  such 
other  tenant  had  no  knowledge  that  the  party 
in  possession  was  claiming  under  a  deed. — San- 
ford    V.    Safford    (Minn.)    819. 

*Where  one  tenant  in  common  attempts  to 
convey  by  warranty  deed  the  whole  estate  in 
fee,  and  his  grantee  records  his  deed  and  en- 
ters on  the  land  and  holds  exclusive  possession 
of  the  whole  thereof,  the  possession  and  claim 
are  adverse  to  the  co-tenant — Sanford  t.  Saf- 
ford (Minn.)   819. 


*  Point  annotated.    See  syllabiu* 


Digitized  by 


Google 


1230 


100  NORTHWESTERN  REPORTER. 


Poesession  of  land  held  in  common  held  that 
of  an  apparent  stranger. — Sanford  v.  Safford 
(Minn.)  819. 

TENDER. 

Of  price  as  condition  precedent  to  recoveir  of 
goods  sold,  see  "Sales,"  {  7. 

*Where  a  seller  stated  to  the  bnyer  that  he 
would  not  accept  a  note  for  the  price,  it  was 
immaterial  whether  the  buyer  tendered  the 
note.— Anstln  t.  Smith  &  Holliday  (Iowa)  289. 

*In  replevin  by  the  buyer  of  certain  hay  to 
recover  the  same  from  the  seller,  facts  neld 
sufficient  to  show  a  waiver  of  a  tender  of  the 
price.— Witt  v.  Dersbam  (Mich.)  25. 

TERMINATION. 

Of  agency,  see  "Principal  and  Agent,"  {  1. 

TERMS. 

Of  courts,  see  "Courts,"  t  1. 

Of  leases,  see  "Landlord  and  Tenant,"  {  8. 


TESTAMENT. 


See   "Willa." 


TESTAMENTARY  CAPACITY. 

See  "Willa,"  |  1. 

TESTAMENTARY  POWERS. 

CreaUon,  see  "Wills,"  t  B. 

THEFT. 


See  "Larceny.' 


TICKETS. 


For  carriage  of  passengers,  see  "CSarriers,"  |  8. 

TIME. 

For  particular  acta  in  or  inoidentai  to  judicial 
proceeding*. 

Application  for  preliminary  or  interlocutory  in- 
junction, see  "Injunction,"  f  4. 

Certiorari  to  review  drainage  proceedings,  see 
"Drains,"  {  1. 

Filing  bond  on  appeal  from  order  of  fence  view- 
ers, see  "Fences." 

Holding  court,  see  "Courts,"  §  1. 

Publication  of  process  in  divorce  suits,  see  "Di- 
vorce," S  2. 

For  particular  actt  not  judicidl. 

Filing  claim  for  mechanic's  lien,  see  "Mechan- 
ics' Liens,"  {  2. 

Payment  of  tax,  see  "Taxation,"  f  4. 

Performance  of  contract,  see  "Contracts,"  $  2. 

Presentation  of  claims  against  decedents*,  es- 
tates, see  "EJzecutors  and  Administrators,"  §  5. 

Vacation  of  mortgage  foreclosure  sale,  see  "Mort- 
gages," $  B. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Of  statutes,  see  "Statutes."  {  3. 
ntle  of  lessor,  see  "Landlord  and  Tenant,"  {  2. 
Removal  of  cloud,   see   "Quieting  Title." 
Tax  tltlea,  see  "Taxation,"  {  8. 


Partioular  matters  alfeeting  tifltL 
See  "Dedication,"  g  2;  "Sales,"  |  4. 
Elstoppel  to  assert  title,  see  "Estoppel,"  |  1. 
Tax  sales,  see  "Taxation,"  U  6,  7,  & 

TORTS. 

Causing  death,  see  "Death,"  f  1. 

LiahUitiet  of  particular  claigei  of  persona. 
See  "Municipal  Corporations,"  |  8. 
Agents,  see  "Principal  and  Agent,"  f  Z. 

Partioular  torU. 
See  "Arrest,"  R  1;   "Assault  and  Battery."  |  1; 
"Fraud":    "Libel  and  Sander";    "Malieioiis 
Prosecution";      "Negligence";      "Nniaance"; 
"Trespass";   "Trover  and  Conversion." 

Remedies  for  torts. 
See  "Trespass,"  {  1;  "Trover  and  CbnTetsion,'' 
s  2. 

TOWNS. 

See   "Counties";    "Drains,"  S  1;    "Mnnidpal 
Corporations";  "Schools  and  School  DiBtriete," 

Board  of  health  of,  see  "Health,"  |  1. 

I   1.    OoTemment  «nd  offleers. 

Under  Code,  t§  4905,  4906,  a  violation  of  Code 
Supp.  I  468a,  prohibiting  township  tmstees 
from  contracting  to  furnish  labor  or  supplies 
to  the  township  held  an  indictable  offense.- 
State  V.  York  (Iowa)  122;  Same  v.  Ludding- 
ton.   Id. 

*The  voters  of  a  town  having  authority  under 
Rev.  Laws  1005,  {  625,  subd.  3,  to  direct  the 
institution  of  actions,  may  ratify  the  action  of 
counsel  in  bringing  to  judgment  a  daim  of  the 
town  though  such  counsel  was  directed  to  sue 
by  a  town  board  without  authority  of  law. 
—Town  of  Partridee  v.  Ring  (Minn.)  24». 

I   X.    Property,  oontraots,  and  liabUitlea. 

*A  contract  and  the  performance  of  the  same 
between  township  tmstees  and  the  road  super- 
intendent held  violative  of  Code  Supp.  |  468a 
(Code,  tit.  8,  c.  2,  H  1523.  1528.  1633).— State 
V.  Tork  (Iowa)  122;    Same  v.  Luddington,  Id. 

Rev.  St.  189&  M  773,  776,  held  not  to  ex- 
pressly or  implfewy  authorize  the  electors  of 
the  town  to  direct  the  employment  of  an  attor- 
ney by  the  year.— State  v.  Supervisors  of  Town 
of  Lake  (Wk)  564. 

*A  petition  to  the  chairman  of  a  town  board 
under  Laws  1899,  p.  116,  c.  83,  f  2,  held  such 
that  its  sufficiency  should  be  tested  as  of  the 
date  of  the  certification  of  the  pertition  for  pres- 
entation to  the  chairman  by  the  town  clerk.— 
Pape  V.  Town  of  Carlton  (Wis.)  068. 

*0n  a  petition  to  the  chairman  of  a  town 
board  under  Laws  1899,  p.  116,  c.  83.  S  2, 
authorizing  towns  to  purchase  road  machines, 
the  sufficiency  of  the  petition  is  to  be  tested  by 
the  assessment  roll  delivered  to  the  town  clerk 
under  Rev.  St.  1898,  S  1064,  notwithstanding 
section  1065,  unless  another  roll  has  been  made 
in  the  meantime.— Pap«  v.  Town  of  Carlton 
(Wis.)  968. 

TRANSCRIPTS. 

Of  Judgment,  see  "Judgment^"  {   10. 
Of  record  for  purpose  of  review,  see  "Appeal 
and  Error,"  {  10. 

TRANSFERS. 

Of  corporate  stock,  see  "Corporations,"  |  2. 


*  Point  aiuMteted.    See  ayllabiis. 
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•   TRANSFER  TAX. 

8e«  "Taxation,"  {  10. 

TREES. 

Right  of  dower  in  growing  trees,  see  "Dower," 
f  1. 

TRESPASS. 

Application  of  limitations,  see  "Limitation  of 
Actions,"  S  1. 

B;  animals,  see  "Animals." 

Care  required  as  to  trespassers,  see  "Electric- 
ity." 

Right  of  widow  claiming  dower  rights  to  sue 
for  trespass,  see  "Dower,"  $  3. 

To  the  person,  see  "Assault  and  Battery,"  i  t, 

I   1.    Actions. 

Where  defendant  was  conducting  a  continuous 
trespass  on  land  when  plaintiff  acquired  title 
thereto,  plaintiff  could  not  recover  for  any 
injuries  sustained  by  his  grantor. — Claris  t. 
Wabash  R.  C!o.  (Iowa)  309. 

*A  former  owner  of  land  has  a  ri^ht  of  ac- 
tion for  any  damages  occasioned  by  a  trespass 
committed  while  he  owned  the  land.— Clark 
T.  Wabash  R.  Co.  (Iowa)  309. 

*Where  defendant  in  fencing  in  his  land  in- 
cluded a  portion  of  plaintiff's  adjoining  land, 
plaintiff  was  entitled  to  at  least  nominal  dam- 
ages.—Wing  V.  Seske  (Iowa)  717. 

TRIAL 

See  "New  Trial";    "Reference";    "Wltnessps." 
Disputed  claims  against  estate  of  decedent,  see 

"Executors  and  Administrators,"  §  5. 
Competency  of  witness  as  question  for  court. 

see  "Witnesses,"  §  1. 
Contributory  negligence  of  passenger  as  ques- 
tion for  Jury,  see  "Carriers,"  {S  3. 
Exceptions  to   rulings  at  trial  for  purpose  of 

rcTiew,  see  "Criminal  Law,"  §  15. 
Harmless  error  in  rulings  at  trial,  see  "Appeal 

and  Error,"  8i   19,  23;    "Criminal  Law,"   i 

16. 
liiqnidated  damages  or  penalty  as  question  for 

jury,  see  'T>amages,"  |  2. 
Necessity  of  exception  to  submisstion  of  case  to 

jury,  for  purpose  of  review,  see  "Appeal  and 

Error,"  (  6. 
Necessity  of  objections  to  instructions  for  nur- 

pose  of  review,  see  "Appeal  and  Error,"  {  5. 
Reception  of  aid  by  paui>er  as  question  for  jury, 

see  "Paupers,"  |  2. 
Review  of   discretionary   rulings   at   trial,   see 

"Criminal  Law,"  {  15. 

Proceeding*  incident  to  triaU. 
SSntry  of  judgment  after   trial  of   issues,   see 

"Judgment,"  i  8. 
Place  of  trial,  see  "Venue,"  g  1. 
Right  to  trial  by  Jury,  see  "Jury."  S  1. 

Trial  of  actioni  by  or  agaUut  particular  oUutet 
of  person*. 

See  "Brolfers,"  {  3;  "Carriers,"  §S  2,  8;  "Mas- 
ter and  Servant,"  ?«  1,  2.  13,  14;  "Municipal 
Corporations,"  {  8:  "Railroads,"  tg  4.  7; 
"Replevin,"  {  1;  "Street  Railroads,''  g  1. 

Banks,  see  "Banks  and  Banking,"  g  2. 

Trial  of  particular  civil  actiont  or  proceedingt. 

See  "Libel  and  Slander."  g  6:  "Malicious 
Prosecution,"  g  1;  "Negligence/'  g  3;  "Trov- 
er and  Conversion,"  g  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," I  2. 


For  appointment  of  guardian  for  insane  per- 
son, see  "Insane  Persons,"  g  1. 

For  assessment  of  damages,  see  "Damages," 
g  5. 

For  compensation  of  broker,  see  "Brokers,"  g  3. 

For  death  of  servant,  see  "Master  and  Serv- 
ant" g  13. 

For  deposit  in  bank,  see  "Banks  and  Banking." 

For  discharge  from  employment,  see   "Master 

and  Servant,"  g  1. 
For  injuries  from  fire  caused  by  operation  of 

railroad,  see  "Railroads,''  g  7. 
For  iz^uries   to  goods   in  carriage,   see  "Car- 

fid  Of         B      ^« 

For  negligent  transmission  of  telegram,  see 
"Telegraphs  and  Telephones,"  g  1. 

For  personal  injuries,  see  "Animals";  "Car- 
riers," g  3;  '^Landlord  and  Tenant,"  g  4; 
"Master  and  Servant,"  gg  18.  14;  "Municipal 
Corporations,"  g  8;  ''Railroads,'  g  4;  "Street 
Railroads,"  g  1. 

For  price  of  goods,  see  "Sales,"  g  6. 

For  services,  see  "Master  and  Servant,"  g  2. 

On  injunction  bond,  see  "Injunction,"  g  6. 

On  insurance  policy,  see  "Insurance,"  gg  7,  8. 

Probate  proceedings,  see  "Wills,"  g  4. 

Suits  in  equity,  see  "Equity,"  g  2. 

Suits  to  try  tax  titles,  see  '"Taxation,"  g  9. 

To  compel  accounting  by  guardian,  see  "Guar- 
dian and  Ward,"  g  3. 

To  recover  possession  of  demised  premises,  see 
"Landlord  and  Tenant,"  g  6. 

Trial  of  criminal  proiecutions. 
See   "Criminal    law,"   g   4;    "Embezzlement"; 

"Forgery";  "Homicide,"  g  6;  "Rape,"  g  1. 
For  assault  with  intent  to  rob,  see  "Robbery." 
For  seduction,  see  "Seduction,"   ^   1. 
For    violation    of   municipal    ordinances,    see 

"Municipal  Corporations,^'  §  5. 

g    1.    Notlee    of    trial    and    pi«limina*7 
proeeedlnss. 

'Refusal  of  the  court  to  permit  the  issues 
made  by  the  answers  of  certain  defendants  and 
those  made  by  the  answer  and  cross-bill  of  an- 
other defendant  to  be  tried  separately  held 
proper. — Citizens'  Ins.  Co.  t.  Herpolsueimer 
(Neb.)  160;  Phenix  Ins.  Co.  v.  Same,  Id.; 
Reliance  Ins.  Co.  v.   Same,   Id. 

g   2.    Doekets,  Hats,  and  oalendara. 

•Suit  for  specific  performance,  to  which  re- 
lief plaintiff  was  not  entitled,  held  properly 
transferred  to  the  law  calendar  for  trial. — 
Robinson  v.  Luther  (Iowa)  776. 

*Under  Code,  g  4227,  held,  in  an  action  to 
quiet  title  that  a  case  was  properly  transferred 
to  the  equity  docket  after  amendment  of  the 
complaint  and  impaneling  of  the  jury. — Boltz 
V.  Colsch  (Iowa)  1106. 

g   3.    Oonrs«  and  oonduot  of  trial  In  sen- 
e*aL 

•Contestant  of  a  will  held  to  have  the  right 
to  open  and  close  the  argument. — In  re  Whar- 
ton's Will  (Iowa)  492 ;  Harrah  v.  Wharton,  Id. 

•Refusal  of  the  court  to  direct  a  view  of 
premises  in  an  action  for  injury  to  a  passenger 
thrown  from  a  street  car  while  rounding  a 
curve  held  in  its  discretion. — ^Dupuis  v.  Saginaw 
Valley  Traction  Co.  (Mich.)  413. 

g    4.    Heeeptlon  of  evldenoe. 

•The  trial  court  held  authorized  to  limit  the 
number  of  witnesses  to  an  issue. — Austin  t. 
Smith  &  HoUiday  (Iowa)  289. 

•A  motion  to  strike  out  the  entire  testi- 
mony of  a  witness  was  properly  overruled,  where 
some  of  it  was  competent — Schultz  v.  Ford 
Bros.  (Iowa)  614. 

•Certain  evidence  held  admissible  notwith- 
standing the  offer  of  a  party  to  admit  the  ex- 


•Polnt  aamotated.    Seo  syUabna. 
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istence  of  a  certain  fact.— Stevena  t.  Citizena* 
Qaa  &  Electric  Co.  (Iowa)  1900. 

'Refusal  to  strike  out  evidence  admitted  on 
direct  examination  witliout  objection  and  on 
cross-examination  in  response  to  questions  held 
not  erroneous.— McWilliams  v.  Lalte  Shore  & 
M.  8.  Ry.  Co.   (Mich.)  272. 

'Sustaining  general  objection  to  question  of 
witness  }ield  not  reversible  error  in  the  absence 
of  any  offer  disclosine  what  the  testimony  would 
be.— International  HarTester  Co.  v.  McKeever 
(S.  D.)  642. 

(   6.    Arsnnieiita  and  comdnot  of  einuia«L 

*In  action  for  injuries  to  employ^  in  mine, 
statement  of  counsel  in  argument  to  the  jury 
as  to  pecuniary  condition  of  plaintiff  held  not 
erroneous  under  the  circumstances. — Cook  v. 
Smith-Lowe  Co.  (Iowa)  798. 

A  waiver  of  privilege  by  plaintiff  after  his 
physician  is  produced  as  a  witness  for  defend- 
antj  does  not  bar  comment  of  the  counsel  of 
plaintiff  where  improper  disclosures  were  made 
by  the  physician.— Bodge  v.  City  of  St  Louia 

*A  verdict  will  not  be  set  aside  for  improper 
argument  of  counsel  which  the  jury  was  direct- 
ed to  disregard.— City  of  Detroit  v.  O.  H.  Little 
Co.   (Mich.)  671. 

Where  no  exceptions  were  taken  to  the 
remarlcs  of  counsel,  nor  was  the  attention  of 
the  court  called  to  the  matter,  defendant  is 
in  no  condition  to  complain. — Ludwig  v.  Spicer 
(Minn.)  832. 

'Remarks  of  counsel  held  not  error  in  view 
of  action  of  court  on  objection  thereto. — Glet- 
tler  V.  Sheboygan  Light,  Power  &  Ry.  Co; 
(Wis.)  973. 

i   0.   TaUng  case  or  aneatlon  from  Jury. 

•Where  the  parties  to  the  transaction  in  con- 
troversy were  the  only  witnesses,  whether  they 
were  of  equal  credibility,  was  for  the  jury.— 
Murphy  t.  Hiltibridle   (Iowa)  471. 

Where  there  was  evidence  to  support  the  is- 
sues raised  by  a  defendant,  it  was  error  to  di- 
rect a  verdict  for  plaintiffs.— Fleming  Bros.  v. 
Linder  (Iowa)  771. 

•Where  there  was  a  sharp  conflict  between 
witnesses,  their  credibility  and  the  weight  of 
their  testimony  were  for  the  jury  alone.— 
American  Life  Ins.  Ccr.  Melcher  (Iowa)  805. 

Action  by  an  employd  of  a  subcontractor 
against  both  principal  contractor  and  subcon- 
tractor held  properly  dismissed  against  subcon- 
tractor.—Steele  V.  Grahl-Peterson  Co.  (Iowa) 
oS2. 

•Where  there  is  an  entire  failure  of  proof 
to  sustain  a  material  allegation  of  plaintiff's 
petition  put  in  issue  by  the  answer,  the  ac- 
tion of  the  trial  court  in  directing  a  verdict 
for  defendant  will  be  sustained.— Keckler  v. 
Modem  Brotherhood  of  America  (Neb.)  157. 

•Where  the  evidence  on  the  question  of  fact 
is  conflicting,  held  error  to  direct  a  verdict — 
Oillia  ▼.  Paddock's  Estate  (Neb.)  734. 

•Where  evidence  of  defendant  tends  to  estab- 
lish a  particular  theory  which  would  consti- 
tute a  defense,  it  must  be  submitted  to  the 
jury.— Sorensen  v.  Townsend  (Neb.)  749. 

•Where  the  intent  of  a  party  is  to  be  ascer- 
tained from  disputed  circumstances,  the  neces- 
sary inferences  to  be  drawn  are  for  the  jury. — 
Continental  Lumber  Co.  v.  Ed.  Munshaw  &  Co. 
(Neb.)  760. 

•Where  there  is  competent  evidence  tending 
to  aupport  the  defense,  it  is  error  to  direct  a 


verdict  for  plaintiff.— Continental  Lnmber  Go. 
T.  Ed.  Munshaw  &  Co.  (Neb.)  760. 

•Where  it  would  be  the  duty  of  the  court  to 
set  asid4  in  favor  of  a  party  asking  for  the 
submission  of  the  case  to  the  jury,  the  court 
properly  withheld  it  from  the  jniy,  and  diivcted 
a  verdict  for  the  adverse  party.-— Qreenwald  v. 
Ford  (S.  D.)  516. 

•Where  the  facts,  though  undispated,  are 
ambiguous  and  of  such  a  nature  that  reason- 
able men  may  disagree,  the  case  is  for  the 
jury.— Roedler  v.  Chicago,  M.  &  St  P.  Ry.  Co. 
(Wis.)  88. 

•The  weight  required  of  plaintiff's  evidence 
in  order  to  take  the  case  to  the  Jury  stated. — 
Clark  V.  Slaughter  (Wis.)  656. 

t  7>    iBatriiatloiis    to    J«>y>— Provlaee  of 
court  and  Jnry  Gi  cameral. 

•An  instruction  is  not  erroneoas  becauste  it 
assumes  facts  not  in  issue.- Murphy  ▼.  Hilti- 
bridle (Iowa)  471. 

In  a  proceeding  under  Code,  f  622,  for  tiie 
severance  of  certain  territory  from  a  city  luid 
error,  in  an  instruction,  to  assume  that  the 
severance  might  interfere  with  the  needs  of  tb« 
city  for  sewage  and  garbage  purposes.  Acts 
Thirtieth  Gen.  Assem.  1904,  p.  28,  c  37.— Han- 
son V.  City  of  Cresco  (Iowa)  1109. 

(  8.    —  ITeoeaslty  and  mbjeet-aastter. 

On  an  issue  as  to  whether  a  written  contract 
produced  by  defendant  was  the  one  sifcned  by 
plaintiff's  assignor,  held,  that  plaintiff  coaM 
have  certain  alleged  signatures  of  the  assignor 
submitted  to  the  jury,  though  the  assig;nor  ha.j 
admitted  their  genuineness  on  croas-examina- 
tion.— Stark  v.  Burke  (Iowa)  206. 


S  9.    —  Form,     reqwlsit— ,     aad 
elonoy. 

•An  instruction  as  to  weight  of  affirmative 
and  negative  testimony  Mm  proper. — In  re 
Wharton's  Will  (Iowa)  492;  Harralt  ▼.  Whar- 
ton, Id. 

•In  an  action  for  personal  injnriM,  held  er- 
ror for  the  court  to  suggest  in  an  instmctian 
that  the  jury  should  take  into  consideration  c«i^ 
tain  facts  constituting  drcnmstanoes  favorable 
to  the  plaintiff  and  oimt  reference  to  fact  favor- 
able to  defendant — ^McBride  t.  Dea  Moines  City 
Ry.  Co.  (Iowa)  6ia 

•An  instruction  on  preponderance  of  evidence 
held  erroneous. — Dupuis  t.  Saginaw  Valley 
Traction  Co.  (Mich.)  413. 

In  an  action  for  injuries,  an  instmctioD  as  to 
effect  the  jury  might  give  to  certain  evidoice 
tending  to  impeach  plaintiff,  held  erroneous.— 
Pascieszny  v.  Boydell  Bros.  Whita  Lead  k 
Color  Co.  (Mich.)  417. 

i  10.  AppUeabUlty  to  pleadlaca  and 

•▼Idence. 

•In  an  action  against  a  street  railroad  for  die 
death  of  a  member  of  a  municipal  fire  depart- 
ment in  a  collision  between  a  hose  Miaguu  and 
a  car,  held  not  error  to  have  refused  an  instruc- 
tion directing  the  jury  not  to  take  into  account 
the  instinct  of  self-preservation. — McBride  ▼.  Des 
Moines  Ry.  Co.  (Iowa)  6ia 

•In  an  action  against  a  street  railroad  for  the 
death  of  a  member  of  a  municipal  fire  depart- 
ment in  a  collision  between  a  hose  wagon  and 
a  car,  an  instruction  aa  to  the  drcTunstances 
under  which  the  motorman  would  be  guilty  of 
negligence  held  erroneous.— McBride  v.  Dcs 
Moines  City  Ry.  Co.  (Iowa)  618. 

An  Instruction  in  an  action  against  a  physi- 
cian for  malpractice  held  erroneous  under  tiw 
pleadings  and  evidence.— Albertaon  t.  Lewis 
(Iowa)    705. 
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An  instrnction  In  an  action  against  a  physi- 
cian for  malpractice  held  erroneous  liecause 
foreign  to  the  issues. — Albertson  t.  Lewis 
(Iowa)    705. 

An  instruction  in  an  action  against  a  physi- 
cian for  malpractice  held  erroneous  because  not 
applicable  to  the  pleadings  and  the  evidence. — 
Albertson  y.  Lewis   (Iowa)    705. 

*In  an  action  for  injuries  to  employs  in  mine, 
instruction  as  to  negligence  of  defendant  held 
not  erroneous  as  contrary  to  stipulations  of 
counsel. — Cook  v.  Smith-Lowe  Co.  (Iowa)  798. 

*In  an  action  for  negligence,  an  instruction, 
submitting  grounds  of  negligence  alleged,  but 
not  proved,  held  erroneous. — Stevens  v.  Citi- 
zens' Gas  &  Electric  Co.  (Iowa)  1090. 

On  an  application  for  probate  of  a  will,  a 
request  to  charge  that  there  was  no  evidence 
that  contestant  had  taken  any  steps  to  have 
a  guardian  placed  over  testator,  who  was  bis 
father,  etc,  held  properly  refused.— Sibley  v. 
Morse  (Mich.)  858. 

*An  instruction  held  erroneous  as  not  war- 
ranted by  the  evidence. — Speliopoulos  v.  Schick 
(Wis.)   568. 

§  11.  —  Requests  o*  prayers. 

•The  refusal  to  give  an  instruction  on  a  mat- 
ter fully  covered  by  an  instruction  given  by 
the  court  is  not  error.— Elbert  v.  Mitchell 
(Iowa)   181. 

•There  is  no  error  in  refusing  an  instruction 
covered  by  those  given.— Stark  v.  Burke  (Iowa) 
206. 

•It  is  not  error  to  refuse  instructions  snl>- 
tantially  covered  by  the  charge  given.— Perjue 
T.  Citizens'  Electric  Light  &  Gas  Co.  (Iowa)  280. 

•Instructions  on  particular  issues  held  not 
objectionable  for  failare  to  require  proof  of  the 
particular  issue  involved  by  a  preponderance  of 
the  evidence.— Mnrphy  v.  Hiltibridle  (Iowa) 
471. 

•If  comment  on  a  ruling  excluding  evidence 
on  defendant's  motion  was  necessary,  it  was 
the  duty  of  defendant's  counsel  to  have  request- 
ed it— Croft  V.  Chicago,  B.  I.  &  P.  Ry.  Co., 
(Iowa)  723. 

*It  was  not  error  for  the  court  to  decline 
certain  requests  to  charge  where,  so  far  hs  tlie 
requests  presented  correct  statements  of  legal 
principles,  they  were  sufficiently  covered  by  the 
charge.— Sibley  v.  Morse  (Mich.)  858. 

Where  the  court  gave  a  number  of  instruc- 
tions asked  for  by  the  defense,  and  referred 
to  the  method  of  work,  and  defendant  asked 
no  specific  instructions  on  this  point,  it  was  in 
no  condition  to  complain  of  the  instructions 
given.^ohnson  v.  C.  A.  Smith  Lumber  Co. 
(.Minn.)  810. 

•In  an  action  against  a  railway  company  for 
injury  to  a  pedestrian  at  a  crossing,  the  re- 
fusal to  charge  as  to  the  weight  of  negative 
testimony  held  not  error,  in  view  of  the  charge 
given  and  the  facts.— Roedler  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.  (Wis.)  88. 

S  12.  ——  OonstmotloB  and  operatloa. 

•The  court's  failure  in  an  action  for  slander 
to  state  the  issue  of  privilege  in  its  opening  in- 
struction held  not  error. — German  Sav.  Bank  v. 
Fritz  (Iowa)  1008. 

•Instruction  relating  to  proximate  cause  of 
injury  held  not  erroneous.— Glettler  v.  Sheboy- 
gan Light,  Power  &  Ry.  Co.  (Wis.)  973, 

il3.   Verdict. 

•The  genera]  verdict .  held  controlling  as  to 
any  issue  of  fact  properly  submitted  and  not 


covered  by  th3  special  findings. — Connell  v.  Keo- 
kuk EUectric  lly.  &  Power  C!o.  (Iowa)  177. 

Special  findings  held  in  view  of  instructions 
to  have  necessarilv  found  that  deceased  was  a 
bare  licensee  on  tne  land  where  be  was  killed. 
— Onnell  v.  Keokuk  Electric  Ry.  &  Power  Co. 
(Iowa)  177. 

•Where  there  is  necessary  inconsistency  be- 
tween special  findings  and  general  verdict,  the 
special  findings  prevail.— Awde  v.  Cole  (Minn.> 
812. 

Where  plaintiff  sued  for  negligence  on  the 
part  of  defendant  physicians  in  the  diagnosis. 
In  the  performance  of  an  operation,  in  the  care 
of  the  wound,  in  burning  plaintilfB  leg  after 
the  operation,  and  in  the  treatment  of  the 
bum,  held,  that  the  charge  of  negligence  in 
diagnosis  having  been  abandoned  by  total  fail- 
ure of  proof,  it  was  not  an  issue  covered  by 
the  general  verdict  which  the  special  verdict 
failed  to  negative,  and  inasmuch  as  the  charge 
of  negligence  in  connection  with  the  bum 
covered  responsibility  by  virtue  of  the  rela- 
tionship as  well  as  by  failure  to  take  care  after 
knowledge  of  danger,  and  the  special  verdict 
negatived  only  responsibility  by  virtue  of  the- 
relationship,  and  not  because  of  personal  con- 
duct, the  court  was  in  error  in  granting  a  mo- 
tion for  judgment,  notwithstanding  the  verdict 
on  the  ground  of  inconsistency  of  the  general 
and  special  verdicts.— Awde  v.  Cole  (Minn.)  812. 

•Where  the  jury  find  a  verdict  for  plaintifF,. 
that  verdict  will  not  be  avoided,  because  by 
special  findings  addressed  to  less  than  all  the 
grounds  of  liability,  the  jury  has  found  for  de- 
fendant.— Awde  V.  Cole  (Minn.)  812. 

Error,  if  any,  in  the  reception  of  a  verdict, 
held  waived.— Union  Pac  Ry.  Co.  v.  Connolly 
(Neb.)  368. 

•Under  the  facts,  held,  that  the  trial  court 
properly  refused  to  treat  a  certain  paper  as  the- 
verdict  of  the  jury.— Union  Pac.  Ry.  Co.  v.  Con- 
nolly (Neb.)  368. 

•A  verdict  is  the  unanimous  decision  made 
by  a  jury  and  reported  to  the  court,  on  matters 
lawfully  submitted  to  them  in  the  course  of  a 
trial,  and  it  must  be  in  writing,  signed  by  the 
foreinan.— Union  Pac.  Ry.  Co.  v.  Connolly 
(Neb.)   368. 

•A  mere  statement  by  the  foreman  of  the 
Jury  in  open  court  that  the  jury  have  agreed, 
without  stating  the  nature  of  the  decision,  is 
toot  a  verdict— Union  Pac.  Ry.  Co.  v.  Connolly 
(Neb.)  368. 

An  interrogatory  in  a  special  verdict  helS 
not  defective  as  covering  two  separate  issuable 
facts.— Payne  v.  Payne  (Wis.)  105. 

In  action  for  price  of  heifers  sold  at  auction-, 
submission  to  jury  of  special  interrogatories 
held  not  error.— Curkeet  v.  Steinhoff  (Wis.)  975. 

{14.    Trial  by  oonrt. 

•Where  the  court  fails  to  make  findings  on- 
a  material  issue,  it  is  error  to  refuse  to  make 
specific  findings  requested  by  a  party  upon- 
sucb  issue,  where  they  are  sustained  by  undis- 
puted evidence  or  by  such  a  preponderance  of 
evidence  that  a  finding  to  the  contrary  would, 
not  be  allowed.— In  re  Robbins'  Estate  (Mlnn.> 
229 ;   Fryberger  v.  Turner,  Id. 

Though  the  trial  court  cannot  infer  facts  not 
proved,  it  can  draw  all  the  inferences  whiclt 
follow  from  proven  facts. — Home  Inv.  Co.  v. 
Clarson    (S.  D.)  507. 

§15.    Waiver   and    correction   of   Irregu- 
larities and  errors, 

•Where  the  entire  answer  of  a  witness  is  ex- 
cluded, but  substantially  the  same  matter  so 
far  as  competent  is  received   in  answer  to  » 
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subaeqoent  question,  the  error  in  excluding  the 
former  answer,  if  any,  is  cured.— Union  Pac.  Ry. 
Co.  v.  Connolly   (Neb.)    368. 

TROVER  AND  CONVERSION. 

Conversion  by  sheriff,  see  "Sheriffs  and  Con- 
stables," i  1. 

Measure  of  damages,  see  "Dataages,"  $  3. 

Wrongful  refusal  to  transfer  shares  of  stock  as 
conversion,  see  "Corporations,"  §  2. 

§    1.   Acta    oomatltntiiig    oonTersios   and 
lUtblUtT  theref  o>. 

*Tbe  mere  doing  of  a  thing  authorized  by 
contract  held  not  to  constitute  conversion. — 
Dockstader  v.  Young  Men's  Christian  Ass'n  of 
Des  Moines  (Iowa)  906. 

While  a  demand  in  trover  must  be  uncondi- 
tional, the  refusal  to  abide  by  the  conditions 
of  special  property  does  not  operate  as  a  con- 
version, where  a  reasonable  qualification  is  an- 
nexed.—Sutton  T.  Great  Northern  Ry.  Co. 
(Minn.)  815. 

i  2.   Aotlona. 

In  action  against  carrier  for  conversion  held 
that  plaintiff  was  entitled  to  recover. — Sutton 
V.  Great  Northern  Ry.  Co.  (Minn.)  816. 

*In  mere  technical  conversion  plaintiff  held 
entitled  only  to  nominal  damages.— Sutton  v. 
Great  Northern  Ry.  Co.  (Minn.)  815. 

It  is  ordinarily  for  the  jury  to  pass  on  the 
existence  of  qualifications  annexed  to  a  refusal 
of  the  demand  to  surrender  property.— Sutton 
V.  Great  Northern  Ry.  Co.  (Minn.)  815. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Conveyances  in  trust  for  creditors  see  "Assign- 
ments for  Benefit  of  Creditors." 

Conveyances  in  trust  to  religious  societies,  see 
"Religious  Societies." 

Creation  by  will,  see  "Wills,"  S  5. 

Effect  of  trust  on  limitation,  see  "Limitation 
of  Actions,"  i  2. 

Power  of  court  as  to  question  of  trust  in  re- 
plevin, see  "Replevin,''  |  1. 

Secret  trusts,  see  "Fraudulent  Conveyances," 
I  1. 

Trust  deeds  see  "Mortgages." 

S    1.    Creation,  existence,  and  ▼alldlty. 

*The  statute  requiring  express  trusts  to  be 
proved  by  writing  held  not  applicable  to  a 
transaction  whereby  a  husband  purchased  lands 
with  his  wife's  money.— Smith  v.  Smith  (Iowa) 
194. 

•Facts  held  to  establish  a  resulting  trust.— 
Moore  v.  Scruggs  (Iowa)  205. 

Facts  held  insufficient  to  support  a  parol  trust 
to  hold  a  policy  for  the  payment  of  certain  debts 
of  the  assured,  and  then  for  the  benefit  of  his 
widow.— Dewey  v.  Fleischer  (Wis.)  525. 

♦A  transferee  in  a  bill  of  sale  receiving  by 
virtue  of  the  bill  of  sale,  personalty  in  trust 
for  a  particular  purpose,  may  be  compelled  to 
carry  out  bis  agreement — Hurley  v.  Walter 
(Wis.)  558. 

§   'Z.    MamaKement  and  dispoaal  of  tmat 
property. 

*Where  a  trustee  of  certain  land  employed  a 
broker  to  sell  the  same,  the  trustee  rendered 
himself  personally  liable  for  commissions. — Mc- 
Govern  v.  Bennett  (Mich.)  1055. 


*A  cestui  que  trust  who  acqnieeces  In  the 
purchase  of  a  portion  of  a  trust  estate  by 
the  attorney  for  the  trustee  held  not  entitled 
to  question  the  propriety  of  the  transaction. — 
In  re  Robbins'  Estate  (Minn.)  229;  Fry- 
Ijerger  v.  Turner,  Id. 

S   8.    Ezeontion  of  tmat  by  tniatee  or  by 
•onrt. 

Facts  held  sufficient  to  establish  a  lei^  and 
proper  appointment  of  Primitive  Methodists  to 
occupy  certain  property  in  controversy  by  trus- 
tees under  a  deed  thereof. — Cape  v.  Plymondi 
Congregational  Church  (Wis.)  928. 

Trustees  of  property  conveyed  for  religions 
purposes  held  not  authorized  to  Tevoke  an  ap- 
pointment once  made  or  make  another  until 
the  original  appointee  had  discontinued  to  con- 
duct its  services  on  the  property  — Cape  v. 
Plymouth  Congregational  Church  (Wis.)  928l. 

UNDUE  INFLUENCE. 

Procuring  making  of  deeds,  see  "Deeds."  i  Z. 
Procuring  making  of  will,  see   "Wills,**   i  3. 

UNITED  STATES. 

Indians,  see  "Indians." 

Public  lands,  see  "Public  Lands,"  i  1. 

UNIVERSITIES. 

See  "(Colleges  and  Universities.'' 

USAGES. 

See  "Customs  and  Usages." 

VACATION. 

Of  particular  aoti,  inttrumentt,  or  proeeedimti. 
See  "Judgment,"  {}  2,  6. 

Mortgage  foreclosure  sale,  see  "Morttrages,"  f  & 
Orders,  see  "Motions." 

VALUE. 

Limits  of  Jurisdiction,   see  "Appeal    and   Er- 
ror," i  2. 
Of  check  forged,  see  "Forgery." 
Of  property  sold,  see  "Sales,"  8  6. 
Opinion  evidence  as  to,  see  "Evidence.**  {  10. 

VARIANCE. 

Between  name  of  witness  at  trial  and  list  of 

witnesses  served  on  accused,  see   "Criminal 

Law,"  g  4. 
Between  pleading  and  proof  in  civil  actions,  see 

"Pleading,"  §g  6,  7. 
Between  pleading  and  proof  in  suit  to  enforre 

agreement  to  make  a  will,  see  "Wills,"  {  2; 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Abandonment  of  option  to  purchase   right  at 

way,  see  "Railroads,"  g  1. 
Conveyance   of   trust   property,   see   "Tmsts," 

§  2. 
Modification  of  contract  for  sale  of  realty  to 

contract  of  lease,  see  "Landlord  and  Tenant," 

g  1. 
Recovery  by   purchaser  for  trespass   on   land 

while  held  by  grantor,  see  "Trespass,*'  g  L 
Reformation    of    deed,    see    "Reformation    of 

Instruments,"  g  1. 
Requirements  of  statute  of  frauds,  see  "Frauds 

Statute  of,"  i  2. 
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Specific  performance  of  coBtraet,  see  "Specific 

Performance."    ' 
Verification  of  bill  to  determine  vendor's  right 

to  lien,  see  "Equity,"  §  1. 

Sole*  on  iuiioiat  or  other  proceeding$. 
On  foreclosure  of  mortgage,  see  "Mortgages," 

8  ^' 
Partition  sales,  see  "Partition,"  8  L 
Tax  sale,  see  "Tazatipn,"  88  8,  9. 

i   1.    Ooastmotloii  and  operatloa  of  ooa> 
traet. 

A  mere  option  for  the  purchase  of  land  In- 
determinate  as  to  time,  and  accompanied  b;  a 
deed  deposited  in  escrow,  Iield  terminable  upon 
notice  by  vendor.— Stone  y.  Snell  (Neb.)  7150. 

I  2.   ModUloatlaii  or  Toaolssion  of  «oa- 
traet. 

■Rescission  of  a  sale  contract  where  a  party 
takes  xrassession  of  land  thereunder  is  insuffi- 
cient without  returning  or  offering  to  return 
the  rents  received.— Moline  Plow  Co.  v.  Bost- 
wick  (N.  D.)  923. 

8  3.    Perfomaneo  of  oontraot. 

•Where  the  vendor  In  a  land  contract  cove- 
nanted that  the  land  was  free  from  incum- 
brances, he  could  not,  while  a  mortgage  remain- 
ed on  the  property,  forfeit  the  contract  for  non- 
payment by  the  vendee.— Bartlett  v.  Smith 
(Mich.)  260. 

8  4.    Blclits   aad   llablUtios   of   parties. 

*A  vendee  in  a  land  contract  held  entitled  to 
assert  it  against  his  vendor's  vendee^  as  well  as 
against  his  vendor.— Bartlett  T.  Smith  (Mich.) 
2G0. 

*  Where  defendant's  father  had  title  in  fee  and 
possesaion  when  he  sold  the  land  to  complain- 
ant, defendant's  joint  occupancy  of  the  prop- 
erty with  his  father  held  not  notice  to  com- 
plainant of  any  interest  in  defendant— Nagel- 
spach  V.  Shaw  (Mich.)  843. 

'Where  a  party  relies  on  a  record  to  establish 
his  title  and  to  relieve  himself  of  knowledge  of 
secret  liens,  the  record  must  show  a  perfect 
title  in  the  grantor. — Weatherington  v.  Smith 
(Neb.)  381. 

*In  a  transfer  of  realty  by  operation  of  law, 
the  transition  occurs  when  the  last  act  requisite 
thereto  takes  place. — Elvans  v.  Crawford  Coun- 
ty Farmers'  Mut  Fire  Ins.  Co.  (Wis.)  952. 

♦In  transfer  of  realty  under  a  prior  agree- 
ment, the  rights  of  the  parties  as  to  strangers 
held  referable  to  the  actual  transition  of  the 
property.— Bvans  v.  Crawford  County  Farmers' 
Mut  Fire  Ins.  Co.  (Wis.)  952. 

•The  doctrine  of  relation  operates  to  carry 
a  transfer  of  realty  back  to  the  agreement  to 
which  it  is  referable  so  far  as  necessary  to 
protect  the  rights  of  the  vendee. — Evans  v. 
Crawford  County  Farmers'  Mut  Fire  Ins.  Co. 
(Wis.)  952. 

I   6.    Remedloa  of  Toador. 

•Under  a  contract  to  sell  lot  and  erect  house 
thereon,  vendor  held  entitled  to  lien  though  he 
gave  deed  before  the  house  was  complete. — 
Shaw  V.  Tabor  (Mich.)  1046. 

8   6.    Remedies  of  purchaser. 

•Where  a  contract  for  the  sale  of  land  was 
voluntarily  rescinded,  and  the  vendor  resumed 
possession,  the  purchaser  was  entitled  to  re- 
cover advance  payments. — Pedley  v.  Freeman 
(Iowa)  890. 

In  an  action  by  the  vendee  against  the  vendor, 
held  error  not  to  permit  the  vendor  to  show 
that  a  third  person  to  whom  he  conveyed,  pur- 
chased subject  to  the  contract. — Bartlett  v. 
Smith  (Mich.)  2C0. 


•In  an  action  by  tiie  vendee  against  vendor 
for  breadi  of  the  contract,  the  measure  of  dam- 
ages determined.— Bartlett  t.  Smith  (Mich.)  200. 

VENUE. 


I    1.    Ohange  of  Tenne  or  place  of  trial. 

•Affidavits  of  prejudice  of  the  inhabitants  of 
a  county  against  defendant  held  insufficient  to 
establish  that  the  court's  refusal  of  a  change  of 
venue  was  an  abuse  of  discretion. — Croft  T. 
Chicago,  B.  L  &  P.  By.  Co.  (Iowa)  723. 

VERDICT. 

Directing  verdict  in  civil  action,  see  "Trial," 

8  6. 
In  civil  actions,  see  "Trial,"  8  13- 
In  criminal  prosecutions,  see  "Criminal  Law," 

S  11. 
Operation  and  effect  as  to  cnnng  defects  in 

pleading,  see  "Indictment  and  Information," 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  I  18. 
Setting  aside,  see  "New  Trial,"  8  2. 

VERIFICATION. 

Of  assessment  roll,  see  "Taxation,"  |  8. 
Of  pleading,  see  ''Equity,"   8   1. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  7. 

VIEW. 

Direction  of  view  at  trial,  see  "Trial,"  8  3.' 

VOTERS. 

See  "Elections." 

VOTING  MACHINES. 

See  "Elections,"  S8  2,  8. 

WAGERS. 

See  "Gaming,"  8  1. 

WAGES. 

See  "Master  and  Servant"  8  2. 

WAIVER. 

See  "Estoppel." 

Of  oijeetiottt  to  particular  aett,  inttrumentt, 
or  proceeding*. 

See  "Appearance";  "Criminal  Law,"  8  12;  "In- 
dictment and  Information,"  8  5;  "Pleading," 
8  7. 

Competency  of  witnesses,  see  "Witnesses,"  8  1. 

Error  waived  in  appellate  court  see  "Appeal 
and  Error,"  8  24. 

Jurisdiction  of  justice,  see  "Justices  of  the 
Peace."  8  1- 

Objections  to  preliminary  proceedings  for  ex- 
amination of  accused,  see  "Oriminal  Law," 


•Point  annotated.    See  sjllabnai 
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Of  righti  or  remidiet. 
Se«  "Insnrance,"  f  3;  "New  Trial,"  {  2. 
Constitutional  provisions  for  benefit  of  accused, 

see  "Constitutional  Law,"  g  1. 
Exemption   of   homestead,    see   "Homestead," 

8  4. 
Forfeiture  of  Insurance,  see  "Insurance,"  {  8. 
Motion    to   set   aside   confirmation   of   Judicial 

sale,  see  "Judicial  Sales." 
Notice  to  quit,  see  "Landlord  and  Tenant,"  i  3. 
Number   of  grand  jury,  see   "Grand  Jury.'" 
Reception  of  verdict,  see  "Trial,"  f  13. 
Return  of  price  as  condition  precedent  to  re- 
covery of  goods  sold,  see  "Sales,"  {  7. 
Right   of   landlord   to   make   personal   division 

of  crops,  see  "Landlord  and  Tenant,"  §  7. 
Right  of  widow  to  exemption,  see  "Executors 

and  Administrators,"  g  4. 
Right  to  appeal,  see  "Appeal  and  Error,"  {  8. 
Right  to  arbitration  as  to  loss  under  insnrance 

policy,  see  "Insurance,"  §  5. 
Right  to  trial  by  jury,  see  "Jury,"  g  1. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Sale  of  goods  in  bonded  warehouse,  see  "Sales," 
S  4. 

WARRANT. 

For  arrest,  see  "Criminal  Law,"  g  2. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  gg  6,  7. 
Relevancy  of  evidence  on  question  of,  see  "Evi- 
dence," g  3. 

WATERS    AND    WATER    COURSES. 

See  "Drains";  "Navigable  Waters." 

As  boundaries,  see  "Boundaries,"  g  1. 

Erection  of  fences  by  owners  adjoining  non- 
navigable  stream,  see  "Fences." 

Erection  of  waterworks  by  city,  see  "Municipal 
Corporations,"  g  4. 

Special  or  local  laws  relating  to  municipal  water 
works,  see  "Statutes,"  g  2. 

g   1.    Natural  irate*  courses. 

♦Where  the  owner  of  creamery^  was  guilty 
«f  maintaining  a  nuisance  in  polluting  a  stream, 
lower  riparian  owner  held  not  barred  from  re- 
covery by  his  own  act,  causing  pollution  of 
the  stream. — Bowman  t.  Humphrey  (Iowa)  714. 

g   2.     Surface  iratera. 

•The  overflow  waters  of  a  stream,  esi>ecially 
where  they  run  in  a  well  defined  course  and 
again  unite  with  the  stream  at  a  lower  point, 
must  be  regarded  as  a  part  of  the  water  course 
from  which  the  overflow  comes,  and  cannot  be 
regarded  or  dealt  with  as  surface  water. — 
Brinegar  v.  Copasa  (Neb.)  173. 

WAYS. 

Private  rights  of  way,  see  "Easements,"  g  1. 
Public  ways,  see  "Highways";  "Munidpal  Cor- 
porations," gg  6-8. 

WEAPONS. 

Use  of  in  assault  with  intent  to  rob,  see  "Rob- 
bery." 


*  Point  annotated.    See  ayllabas. 


WIDOWS. 

Dower,  see  "Dower." 

WILLS. 

See   "Descent   and   Distribution";    "Execnton 

and   Administrators." 
Applicability  of  instructions  to  evidence  in  will 

contest,  see  "Trial,"  g  10. 
Consideration    of    agreement   to    refrain    from 

resisting  probate  of  will,  see  "Contracts,"  g  1. 
Courts  of  probate,  see  "Courts,"  g  3. 
Harmless    error    in    probate    proceedings,    see 

"Appeal  and  Errorr*  g§  22,  23. 
Legacy  and  succession  taxes,  see  "Taxation." 

g  10. 
Opinion  evidence  as  to  testator's  soondness  of 

mind,  see   "Evidence,"   g  10. 
Restrictions  on  perpetuities,  see  "Peri>etDtie9t.'' 
Right  of  will  contestant  to  open  and  close,  see 

•^ial,"   i  8. 

g   1.    Teataaaentary  oa|^MltT. 

•Evidence  as  to  condition  of  testator  eitbt 
years  before  execution  of  the  will  held  admis- 
sible on  tile  question  of  his  mental  capacity.— 
In  re  Wharton's  Will  (Iowa)  492;  Harrah  v. 
Wharton,  Id. 

•Facts  held  sufficient  to  show  that  testator's 
will,  absolutely  disinheriting  his  daughters,  was 
the  result  of  insane  delusions. — Hardenbnrgh  t. 
Hardenburgh   (Iowa)  1014. 

•Absolute  disinheritance  of  testator's  children 
held  a  circumstance  bearing  on  testator's  mental 
capacity. — Hardenburgh  v.  Hardenburgh  (Iowa) 
1014. 

•On  an  issue  as  to  testator's  mental  capacity 
to  execute  a  will  and  certain  codicils  in  I8S>S 
and  1901,  respectively,  evidence  that  a  physician 
treated  him  for  urethritis  in  1890  was  objec- 
tionable for  remoteness.— Sibley  v.  Morse  (Mich.) 
858. 

g   X.    Contracts    to    demise    or    boqiaeatL 

The  variance  between  the  allegation  in  a  peti- 
tion to  specifically  enforce  an  agreement  anJ 
the  proof  held  immaterial. — Mueller  v.  Batrh- 
eler    (Iowa)    186. 

•A  promise  by  a  wife  in  consideration  of  a 
conveyance  to  her  by  her  husband  of  his  prop- 
erty to  will  tlie  same  to  a  third  person  is  sup- 
ported by  a  sufficient  consideration. — Mueller 
y.  Batcheler  (Iowa)    186. 

•A  contract  whereby  one  agreed  to  bequeath 
something  to  a  child  in  consideration  of  the 
privilege  of  naming  her  held  unenforceable.  b.~ 
cause  of  uncertainty  and  indefiniteness. — ^l''ree- 
man  v.  Morris  (Wis.)  983. 

g    3.    Heqnlsltea  and   TsUditT. 

•In  determining  whether  a  will  represents  th<' 
purpose  of  the  testator  or  whether  it  is  tho 
result  of  surrounding  influences,  his  physical 
condition  and  strength  of  mind  as  affected  by 
illness  may  be  shown. — In  re  Wlltsey'a  Will 
(Iowa)  776;    Wlltsey  v.  Wiltsey,  Id. 

•An  instrument  delivered  in  escrow  held  not 
to  pass  a  present  interest  in  the  ptoperty  at- 
tempted to  be  conveyed  to  the  grantee,  and 
was  therefore  ineffective  as  a  deed. — Wilson  v. 
Carter  (Iowa)   886. 

On  an  application  for  probate  of  a  will,  facts 
held  insufficient  to  raise  an  issue  of  undu* 
influence  on  the  part  of  S. — Sibley  v.  Morse 
(Mich.)  858. 

•Under  Rev.  Civ.  Code,  g  1023,  snbd.  2.  the 
marriage  of  a  testator  revokes  a  previooslr 
executed  will,  where  the  wife  is  neither  meo- 
tioned  therein  nor  otherwise  provided  for.— 
Griffing  v.  Glslason  (S.  D.)  646. 
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-i   4.    Probate,  eatabllsltneiit,  and  aaaiil> 
ment. 

A  verdict  in  the  contest  of  a  will  will  not  be 
disturbed  because  the  evidence  does  not  sustain 
a  finding  of  a  want  of  testamentary  capacity, 
if  the  evidence  supports  a  finding  of  undue  in- 
fluence.—In  re  Wiltsey's  Will  (Iowa)  776;  Wilt- 
sey  V.  Wiltsey,  Id. 

Whether  illness  and  physical  weakness  had 
rendered  testator's  mental  capacity  insufiScient 
to  malie  an  intelligent  disposition  of  his  prop- 
erty held,  under  the  evidence,  a  qnestion  for 
the  jury.— In  re  Wiltsey's  Will  (Iowa)  776; 
Wiltsey  v.  Wiltsey,  Id. 

•Whether  a  testator  executed  his  will  without 
undue  influence  held,  under  the  evidence,  a 
Question  for  the  jury.— In  re  Wiltsey's  Will 
(Iowa)  776;  Wiltsey  v.  Wiltsey,  Id. 

In  a  will  contest,  held  proper  to  limit  the 
issues  to  the  question  wliether  testator  had 
certain  delusions  charged,  and  whether  they 
affected  the  disposition  of  his  property. — Har- 
denburgh  v.  Hardenburgh  (Iowa)  1014. 

*In  a  will  contest,  an  offer  to  prove  that  one 
of  the  devisees  was  addicted  to  the  use  of 
liquor  not  limited  to  the  period  of  testator's 
lite,  and  not  shown  to  have  been  known  to  him, 
Jield  irrelevant.— Sibley  v.  Morse  (Mich.)  858. 

*A  presQmption  of  the  due  execution  of  a 
will  arises  from  the  presence  of  sufficient  at- 
testation clause.— In  re  Robertson's  Estate 
(Neb.)  506;  Holyoke  v.  Sipp,  Id. 

An  appeal  from  a  judgment  refusing  to  set 
aside  probate  of  a  will  held  sufficient  without 
appeal  from  the  order  assigning  the  teal  estate. 
—Parsons  v.  Balson  (Wis.)  136. 

Facts  held  to  constitute  constructive  fraud, 
authorizing  the  setting  aside  of  the  probate 
of  a  will.— Parsons  v.  Balson  (Wis.)  136. 

Statement  of  when,  under  Rev.  St.  1898,  S 
3791,  a  destroyed  will  may  be  admitted  to 
probate.— Parsons  v.  Balson  (Wis.)  136. 

Amendment  of  petition  to  set  aside  probate 
of  a  will,  so  as  to  set  up  petitioner's  rights 
as  an  after-born  child  and  to  ask  that  the 
order  assigning  the  real  estate  be  set  aside, 
held  properly  allowed.— Parsons  v.  Balson  (Wis.) 
loo. 

Under  Rev.  St.  1898,  §S  4013,  4032,  an  appeal 
bond  from  a  decision  of  the  coun^  court  aris- 
ing in  probate  proceedings  held  sufficient  though 
not  taken  to  the  county  court.— In  re  Geith's 
Estate  (Wis.)  652;  Zahorka  v.  Geith,  Id. 

{   6.    Oonitrnotion. 

A  will  construed  and  held  to  give  to  testa- 
tor's wife  a  specified  sum  absolutely,  and  the 
balance  of  the  estate  for  life.— Scott  v.  Scott 
<Iowa)  293. 

*A  will  construed,  and  held  to  give  to  a  bene- 
ficiary the  estate  devised  absolutely.— Killefer 
V.  Bassett  (Mich.)  21. 

'Where  two  clauses  in  a  will  are  irreconcil- 
able, the  last  prevails.- Foster  v.  Stevens  (Mich.) 
265. 

•Will  construed  and  held  that  testator's 
wife,  under  Rev.  St.  1898,  §{  2206.  2278,  took 
the  estate  in  fee,  subject  to  the  payment  of 
the  legacies  and  expenses.— Conlin  v.  Sowards 
(Wis.)  91. 

A  will  construed,  and  held  to  give  tlie  ex- 
ecutors power  to  mortgage  the  estate  held  by 
them  in  trust.— In  re  Lueft  (Wis.)  652. 

{   6.   BlKlita   and   UablUtlea   of  derlsook 
and  legatees. 

•A  contract  between  the  beneficiaries  in  a 
will  including  a  collateral  legatee  renouncing 
the  will  and  providing  for  a  distribution  of  the 


property  held  valid,  thoagh  It  deprived  the  state 
of  the  right  to  tax  the  legacy  bequeathed  to  such 
collateral  legatee. — In  re  Stone's  Estate  (Iowa) 
455. 

Where  no  part  of  an  estate  was  subject  to 
collateral  inheritance  tax  the  State  Treasurer 
held  not  entitled  to  maintain  a  proceeding  to 
compel  the  administrators  to  file  inventories 
as  required  by  Code,  §  3310. — In  re  Stone's  Es- 
tate (Iowa)  455. 

In  an  action  for  unpaid  annuities  created  by  a 
will,  interests  thereon  held  properly  allowed. — 
Stringer  v.  Stephens'  Estate  (Mich.)  269. 

WITHDRAWAL. 

Of  churches  from  conference,  of  religious 
societies,  see  "Religions  Societies." 

WITNESSES. 

See  "Affidavits";  "Depositions";  "Evidence." 

Experts,  see  "Evidence,"  i  10. 

Harmless  error  as  to  rulings  in  questions  to 
witnesses,  see   "Appeal   and  Error,"  i  21. 

Indorsement  of  witnesses  on  indictment  or  in- 
formation, see  "Criminal  Law,"  {  4. 

Limiting  number  of  to  an  issue,  see  "Trial," 
§  4. 

Opinions  in  civil  actions,  see  "Evidence,"  i  10. 

Opinions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  f  3. 

Reception  of  evidence  brought  out  on  cross-ex- 
amination of  witness,  at  trial  in  criminal  pro- 
secution, see  "Criminal  Law,"  |  6, 

lEleview  of  discretion  of  courts  as  to  examination 
of,  see  "Appeal  and  Error,"  {  17. 

(    1.    Oompetenoy. 

•A  communication  made  by  a  client  to  his 
nttomey  held  not  a  confidential  communica- 
tion within  Code,  §  4608.— Mueller  v.  Batch- 
eler  (Iowa)  186. 

In  an  action  by  a  legatee  on  notes  derived 
from  her  testator,  that  she  testified  as  to  how 
she  obtained  the  notes  and  identified  certain 
letters,  did  not  make  defendants  competent  wit- 
nesses as  to  personal  transactions  with  testator. 
—Chapman  v.  Chapman  (Iowa)  300. 

•In  an  action  by  a  legatee,  on  certain  notes 
derived  from  her  testator,  defendants  held  in- 
competent to  testify  as  to  personal  transactions 
or  communications  with  deceased,  under  Code,  § 
4604. — Chapman  v.  Chapman  (Iowa)  3(X). 

•Objection  to  competency  of  witness,  not  be- 
ing made  when  he  is  offered,  held  waived. — 
State  V.  O'Malley    (Iowa)  491. 

•A  witness  who  was  not  shown  to  be  familiar 
with  the  custom  of  a  particular  business,  nor  of 
the  locality,  was  not  competent  to  testify  in  re- 
spect thereto.— Schulti  v.  Ford  Bros.  (Iowa)  614. 

•Where  a  witness  was  the  wife  of  accused 
at  the  time  of  the  shooting,  but  had  been  di- 
vorced from  him  prior  to  the  trial,  she  was 
not  disqualified  to  testify  against  him  by  Code, 
{  4606.— State  v.  Mathews  (Iowa)  616. 

Under  Pub.  Acts  1903,  p.  86,  No.  30,  an  agent 
of  a  holder  of  a  note  with  power  to  collect  debts  ■ 
held  not  competent  to  testify  against  the  estate 
of  the  deceased  maker,  that  the  maker  had  made 
a  partial  payment  tolling  limitations. — Locklund 
V.  Burman's  Estate  (Mich.)  255. 

•The  competency  of  a  witness  to  testify  as  to 
value  is  a  preliminary  question  for  the  trial 
judge.— Cleveland  v.  Rowe  (Minn.)  817. 

Ivaws  1895,  p.  146,  c.  27,  Rev.  Laws  1905,  i 
4603,  allows  plaintiff  to  testify  to  conversations 
with  the  deceased  defendant  who  had  testified 
to  the  same  on  a  former  trial  and  whose  testi- 


•Foint  annotated.    See  syllabna. 
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mooy  was  presarred. — MTrick  t.  Parcel!  (Minn.) 
905. 

*A  wife  held  incompetent  to  testify  against 
her  liusband  in  an  action  for  contribution 
aeainst  parties  jointly  liable  for  performance 
of  a  contract  to  support,  on  the  theory  that 
she  acted  as  his  agent  in  furnishing  anca  sup- 
port—Payne ▼.  Payne  (Wis.)  105. 

*An  attorney  signing  instruments  as  a  witness 
held  comptent  to  testify  as  to  competency  of 
one  of  the  parties  executing  them. — Boyle  v. 
Robinson  (WisJ  623. 

*A  physician  signing  a  deed  as  a  witness 
held  competent  to  testify  with  r^pect  to  the 
mental  competency  of  the  grantor.— Boyle  v. 
Robinson  (Wis.)  623. 

i  2.    Examlnatlom. 

A  question  held  not  proper  croB»«xamina- 
tion.— Buchanan  v.  Randall  (S.  D.)  618;  Dun- 
ham ▼.  Salmon   (Wis.)  959. 

'Redirect  examination  of  a  witness,  incompe- 
tent under  Code,  f  4604,  to  testify  to  conversa- 
tions with  testator,  held  proper. — In  re  Whar- 
ton's Will  (Iowa)  492;  Harrah  v.  Wharton,  Id. 

•Where,  on  a  prosecution  for  statutory  rape, 
prosecutrix  was  reticent  in  giving  her  testimony, 
leading  questions  were  proper. — State  t.  Waters 
(Iowa)  1013. 

In  an  action  for  malicioas  prosecution  for 
breaking  a  church  window,  it  was  proper  to 
allow  full  cross-examination  of  plaintiff  con- 
cerning his  knowledge  of  previous  and  sub- 
sequent injuries  to  the  church,  as  bearing  on 
his  motives  and  the  extent  of  his  injnrv  from 
the  prosecution.— Qurden  v.  Stevens  (Mich.)  856. 

*A  question  to  a  witness  on  cross-examination 
held  proper  as  within  the  scope  of  the  direct 
examination.— Speliopoulos  v.  Schick  (Wis.)  568. 

*A  question  asked  of  a  witness  on  cross-ex- 
amination held  legitimate  either  as  contradict- 
ing the  witness  or  as  forming  a  basis  for  im- 
peaching testimony.— Earley  v.  Winn  (Wis.)  633. 

t   8.    Credlbllitj,    Impeselunemt,    •ontea- 
diotloii,  amd  eorroboratlnm. 

Certain  evidence  held  not  an  attempt  to  im- 
peach a  witness  on  an  immaterial  matter. — 
Stark  y.  Barke  (Iowa)  206. 

'Where  a  witness  on  cross-examination  ad- 
mitted her  feelings  against  defendant,  and  that 
she  would  like  to  get  defendant's  family  out 
of  town,   redirect  examination  as  to  why  she 


was  anxioos  to  get  rid  of  defendant  was  nat 
competent— State  v.  Judd  (Iowa)  802. 

Certain  evidence  held  admissible  as  beaiiag 
on  the  credibility  of  a  witness.— Smith  v.  Hock- 
enberry   (Mich.)  23. 

Testimony  held  admissible  to  explain  or- 
cnmstances  under  which  plaintiff  prtmised  his 
witnesses  a  suit  of  clothes  if  he  won. — ^Dnpois 
v.  Saginaw  Valley  Traction  Co.   (Mich.)  418. 

*In  a  criminal  case,  held  proper  to  admit  rec- 
ords to  prove  that  accused  had  previonaly  beea 
convicted  of  a  crime. — People  t.  De  (3amp  (Mich.) 

1047. 

Certain  testimony  of  a  Justice  before  whom 
defendant  had  been  convicted  and  fined  hM 
competent — People  v.  De  Camp  (Mich.)  1047. 

*The  rule  that  a  party  who  is  surprised  by 
the  testimony  of  a  witness  whom  he  has  calM 
may  show  contradictory  statements  previoudy 
made  applies  in  a  criminal  as  well  as  a  dvO 
case.- State  v.   Sederstrom   (Minn.)   113. 

'Proof  of  certain  statements  held  not  admis- 
sible as  impeachment  though  a  proper  founda- 
tion had  been  laid.— Ebrley  v.  Winn  (Wis.)  633. 

'Where  an  answer  of  a  witness  did  not  re- 
late to  a  relevant  fact  the  answer  could  not 
be  contradicted  for  the  purpose  of  impeadi- 
ment — Dunham  v.  Salmon  (Wis.)  950. 

WORK  AND  LABOR. 

IJens  for  work  and  materials,  see  "Mechanics' 

Liens." 
Restraining  breach  of  contract  for  aervicea,  see 

"InjuncUon,"  i  2. 

WRITS. 

Partioular  toritt. 

See  "Certiorari";  "Execution";  "Habeas  Oor^ 
pus";  "Injunction";  "Mandamus";  "Quo  War- 
ranto"; "Replevin." 

Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ENFORCEMENT  OF  TAX. 

See  "Taxation,"  {  6. 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant" 


'Point  annotated.    Be«  syllabna. 
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